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IN THE SUPREME COURT 
STATE OF GEORGIA 

 
 
 
IN RE: STATE BAR OF GEORGIA 
  Rules and Regulations for its 
  Organization and Government 
 
 
 

MOTION TO AMEND 2020-1 
 
 

MOTION TO AMEND THE RULES AND REGULATIONS OF THE 
STATE BAR OF GEORGIA 

 
 

 COMES NOW, the State Bar of Georgia, pursuant to the authorization and 

direction of its Board of Governors, and respectfully moves that the Rules and 

Regulations of the State Bar of Georgia be amended1 as follows:

I. 
 

Proposed Amendments to Bar Rule 1-702. Standing Committees; Special 
Committees 

 
 It is proposed that the following rule be amended by deleting the struck-

through sections and inserting the underlined sections as follows: 

Unless otherwise provided in these Rulesrules, there shall be standing and 
special committees, which shall be composed of such members, serving such 
terms, appointed in such manner, and having such duties as the bylaws may 

                                                 
1 See the order of this Court providing for such amendments dated December 6, 1963 (219 Ga. 873), and amended by 
subsequent Orders, and published online in the State Bar of Georgia Handbook (https://www.gabar.org/barrules/) 
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provide. A statement of the purpose of each committee shall be published 
annually inon the official State Bar of Georgia Directorywebsite. 

 
 If the proposed amendments to the rule are adopted, the amended rule would 

read as follows: 

Unless otherwise provided in these rules, there shall be standing and special 
committees, which shall be composed of such members, serving such terms, 
appointed in such manner, and having such duties as the bylaws may provide. 
A statement of the purpose of each committee shall be published annually on 
the official State Bar of Georgia website. 

 
II. 

 
Proposed Amendments to Georgia Rule of Professional Conduct 1.1. 

Competence 
 
 It is proposed that the following rule be amended by deleting the struck-

through sections and inserting the underlined sections as follows: 

RULE 1.1 COMPETENCE 
… 
Comment 
 
… 
 
Maintaining Competence 
 
[6] To maintain the requisite knowledge and skill, a lawyer should engage in 
continuing study and education. To maintain the requisite knowledge and 
skill, a lawyer should keep abreast of changes in the law and its practice, 
including the benefits and risks associated with relevant technology, engage 
in continuing study and education, and comply with all continuing legal 
education requirements to which the lawyer is subject. 
 
[7] A lawyer’s mental, emotional, and physical well-being impacts the 
lawyer’s ability to represent clients and to make responsible choices in the 
practice of law.  Maintaining the mental, emotional, and physical ability 
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necessary for the representation of a client is an important aspect of 
maintaining competence to practice law.  See also Rule 1.16 (a) (2). 

 
 If the proposed amendments to the rule are adopted, the amended rule would 

read as follows: 

RULE 1.1 COMPETENCE 
 
A lawyer shall provide competent representation to a client. Competent 
representation as used in this rule means that a lawyer shall not handle a matter 
which the lawyer knows or should know to be beyond the lawyer's level of 
competence without associating another lawyer who the original lawyer 
reasonably believes to be competent to handle the matter in question. 
Competence requires the legal knowledge, skill, thoroughness and preparation 
reasonably necessary for the representation. 
 
The maximum penalty for a violation of this rule is disbarment. 
 
Comment 
 
Legal Knowledge and Skill 
 
[1A] The purpose of these rules is not to give rise to a cause of action nor to 
create a presumption that a legal duty has been breached. These rules are 
designed to provide guidance to lawyers and to provide a structure for 
regulating conduct through disciplinary agencies. They are not designed to be 
a basis for civil liability. 
 
[1B] In determining whether a lawyer employs the requisite knowledge and 
skill in a particular matter, relevant factors include the relative complexity and 
specialized nature of the matter, the lawyer's general experience, the lawyer's 
training and experience in the field in question, the preparation and study the 
lawyer is able to give the matter and whether it is feasible to refer the matter 
to, or associate or consult with, a lawyer of established competence in the field 
in question. In many instances, the required proficiency is that of a general 
practitioner. Expertise in a particular field of law may be required in some 
circumstances. 
 
[2] A lawyer need not necessarily have special training or prior experience to 
handle legal problems of a type with which the lawyer is unfamiliar. A newly 
admitted lawyer can be as competent as a practitioner with long experience. 
Some important legal skills, such as the analysis of precedent, the evaluation 
of evidence and legal drafting, are required in all legal problems. Perhaps the 
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most fundamental legal skill consists of determining what kind of legal 
problems a situation may involve, a skill that necessarily transcends any 
particular specialized knowledge. A lawyer can provide adequate 
representation in a wholly novel field through necessary study. Competent 
representation can also be provided through the association of a lawyer of 
established competence in the field in question. 
 
[3] In an emergency a lawyer may give advice or assistance in a matter in 
which the lawyer does not have the skill ordinarily required where referral to 
or consultation or association with another lawyer would be impractical. Even 
in an emergency, however, assistance should be limited to that reasonably 
necessary in the circumstances, for ill-considered action under emergency 
conditions can jeopardize the client's interest. 
 
[4] A lawyer may accept representation where the requisite level of 
competence can be achieved by reasonable preparation. This applies as well 
to a lawyer who is appointed as counsel for an unrepresented person subject to 
Rule 6.2: Accepting Appointments. 
 
Thoroughness and Preparation 
 
[5] Competent handling of a particular matter includes inquiry into and 
analysis of the factual and legal elements of the problem, and use of methods 
and procedures meeting the standards of competent practitioners. It also 
includes adequate preparation. The required attention and preparation are 
determined in part by what is at stake; major litigation and complex 
transactions ordinarily require more elaborate treatment than matters of lesser 
consequence. 
 
Maintaining Competence 
 
[6] To maintain the requisite knowledge and skill, a lawyer should keep 
abreast of changes in the law and its practice, including the benefits and risks 
associated with relevant technology, engage in continuing study and 
education, and comply with all continuing legal education requirements to 
which the lawyer is subject. 
 
[7] A lawyer’s mental, emotional, and physical well-being impacts the 
lawyer’s ability to represent clients and to make responsible choices in the 
practice of law.  Maintaining the mental, emotional, and physical ability 
necessary for the representation of a client is an important aspect of 
maintaining competence to practice law.  See also Rule 1.16 (a) (2). 
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III. 
 

Proposed Amendments to Georgia Rule of Professional Conduct 1.6. 
Confidentiality of Information 

 
 It is proposed that the following rule be amended by deleting the struck-

through sections and inserting the underlined sections as follows: (NOTE: The Board 

of Governors of the State Bar of Georgia asks that the proposed amendments to 

Comments 1, and 4A to Rule 1.6 contingent upon the Supreme Court of Georgia 

adopting proposed Rule 1.18 (see Paragraph V. below).) 

RULE 1.6 CONFIDENTIALITY OF INFORMATION 
 

 (a) A lawyer shall maintain in confidence all information gained in 
the professional relationship with a client, including information which the 
client has requested to be held inviolate or the disclosure of which would be 
embarrassing or would likely be detrimental to the client, unless the client 
gives informed consent, except for disclosures that are impliedly authorized in 
order to carry out the representation, or are required by these rules or other 
law, or by order of the court. 
 (b) 

(1) A lawyer may reveal information covered by paragraph (a) which 
the lawyer reasonably believes necessary: 

(i) to avoid or prevent harm or substantial financial loss to 
another as a result of client criminal conduct or third party 
criminal conduct clearly in violation of the law; 
(ii) to prevent serious injury or death not otherwise covered by 

subparagraph (i) above; 
(iii) to establish a claim or defense on behalf of the lawyer in a 
controversy between the lawyer and the client, to establish a 
defense to a criminal charge or civil claim against the lawyer 
based upon conduct in which the client was involved, or to 
respond to allegations in any proceeding concerning the 
lawyer's representation of the client; 
(iv) to secure legal advice about the lawyer's compliance with 

these rules. 



7 

(iv)(v) to detect and resolve conflicts of interest arising 
from the lawyers change of employment or from changes 
in the composition or ownership of a firm, but only if the 
revealed information would not compromise the attorney-
client privilege or otherwise prejudice the client. 

 (2) In a situation described in paragraph (b) (1), if the client 
has acted at the time the lawyer learns of the threat of harm or loss to a 
victim, use or disclosure is permissible only if the harm or loss has not 
yet occurred. 
 (3) Before using or disclosing information pursuant to 
paragraph (b) (1) (i) or (ii), if feasible, the lawyer must make a good 
faith effort to persuade the client either not to act or, if the client has 
already acted, to warn the victim. 

(c) The lawyer may, where the law does not otherwise require, reveal 
information to which the duty of confidentiality does not apply under 
paragraph (b) without being subjected to disciplinary proceedings. 
(d) The lawyer shall reveal information under paragraph (b) as the 

applicable law requires. 
(e)(c) The duty of confidentiality shall continue after the client-lawyer 

relationship has terminated. The maximum penalty for a violation of this rule is 
disbarment. 

 
Comment 
 
[1] The lawyer is part of a judicial system charged with upholding the law. 
One of the lawyer's functions is to advise clients so that they avoid any 
violation of the law in the proper exercise of their rights. See Rule 1.18. 
 
[2] The observance of the ethical obligation of a lawyer to hold inviolate 
confidential information of the client not only facilitates the full development 
of facts essential to proper representation of the client but also encourages 
people to seek early legal assistance. 
 
[3] Almost without exception, clients come to lawyers in order to determine 
what their rights are and what is, in the maze of laws and regulations, deemed 
to be legal and correct. The common law recognizes that the client's 
confidences must be protected from disclosure. Based upon experience, 
lawyers know that almost all clients follow the advice given, and the law is 
upheld. 
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[4] A fundamental principle in the client-lawyer relationship is that the lawyer 
maintains confidentiality of information relating to the representation. The 
client is thereby encouraged to communicate fully and frankly with the lawyer 
even as to embarrassing or legally damaging subject matter. 
 
[4A] Information gained in the professional relationship includes information 
gained from a person (prospective client) who discusses the possibility of 
forming a client-lawyer relationship with respect to a matter. Even when no 
client-lawyer relationship ensues, the restrictions and exceptions of these rules 
as to use or revelation of the information apply, e.g. Rules 1.9 and 1.10. 
RESERVED. 
 
[5] The principle of confidentiality is given effect in two related bodies of law, 
the attorney-client privilege (which includes the work product doctrine) in the 
law of evidence and the rule of confidentiality established in professional 
ethics. The attorney-client privilege applies in judicial and other proceedings 
in which a lawyer may be called as a witness or otherwise required to produce 
evidence concerning a client. The rule of client-lawyer confidentiality applies 
in situations other than those where evidence is sought from the lawyer 
through compulsion of law. Rule 1.6 applies not merely to matters 
communicated in confidence by the client but also to all information gained in 
the professional relationship, whatever its source. A lawyer may not disclose 
such information except as authorized or required by the Georgia Rules of 
Professional Conduct or other law. See also Scope. The requirement of 
maintaining confidentiality of information gained in the professional 
relationship applies to government lawyers who may disagree with the client's 
policy goals. 
 
Authorized Disclosure 
 
[6] A lawyer is impliedly authorized to make disclosures about a client when 
appropriate in carrying out the representation, except to the extent that the 
client's instructions or special circumstances limit that authority. In litigation, 
for example, a lawyer may disclose information by admitting a fact that cannot 
properly be disputed, or in negotiation by making a disclosure that facilitates 
a satisfactory conclusion. 
 
[7] Lawyers in a firm may, in the course of the firm's practice, disclose to each 
other information relating to a client of the firm, unless the client has instructed 
that particular information be confined to specified lawyers. 
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[7A] A lawyer's confidentiality obligations do not preclude a lawyer from 
securing confidential legal advice about the lawyer's personal responsibility to 
comply with these rules. In most situations, disclosing information to secure 
such advice will be impliedly authorized for the lawyer to carry out the 
representation. Even when the disclosure is not impliedly authorized 
paragraph (b) (1) (iv) permits such disclosure because of the importance of a 
lawyer's compliance with the Georgia Rules of Professional Conduct. 
 
Disclosure Adverse to Client 
 
[8] The confidentiality rule is subject to limited exceptions. In becoming privy 
to information about a client, a lawyer may foresee that the client intends 
serious harm to another person. The public is better protected if full and open 
communication by the client is encouraged than if it is inhibited. 
 
[9] Several situations must be distinguished. First, the lawyer may not 
knowingly assist a client in conduct that is criminal or fraudulent. See Rule 1.2 
(d). Similarly, a lawyer has a duty under Rule 3.3 (a) (4) not to use false 
evidence. 
 
[10] Second, the lawyer may have been innocently involved in past conduct 
by the client that was criminal or fraudulent. In such a situation the lawyer has 
not violated Rule 1.2 (d), because to "knowingly assist" criminal or fraudulent 
conduct requires knowing that the conduct is of that character. 
 
[11] Third, the lawyer may learn that a client intends prospective conduct that 
is criminal and likely to result in death or substantial bodily harm. As stated in 
paragraph (b) (1), the lawyer has professional discretion to reveal information 
in order to prevent such consequences. The lawyer may make a disclosure in 
order to prevent death or serious bodily injury which the lawyer reasonably 
believes will occur. It is very difficult for a lawyer to "know" when such a 
heinous purpose will actually be carried out, for the client may have a change 
of mind. 
 
[12] The lawyer's exercise of discretion requires consideration of such factors 
as the nature of the lawyer's relationship with the client and with those who 
might be injured by the client, the lawyer's own involvement in the transaction 
and factors that may extenuate the conduct in question. Where practical, the 
lawyer should seek to persuade the client to take suitable action. In any case, 
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a disclosure adverse to the client's interest should be no greater than the lawyer 
reasonably believes necessary to the purpose. A lawyer's decision not to take 
preventive action permitted by paragraph (b) (1) does not violate this rule. 
 
Withdrawal 
 
[13] If the lawyer's services will be used by the client in materially furthering 
a course of criminal or fraudulent conduct, the lawyer must withdraw, as stated 
in Rule 1.16 (a) (1). 
 
[14] After withdrawal the lawyer is required to refrain from making disclosure 
of the client's confidences, except as otherwise provided in Rule 1.6. Neither 
this rule nor Rule 1.8 (b) nor Rule 1.16 (d) prevents the lawyer from giving 
notice of the fact of withdrawal, and the lawyer may also withdraw or disaffirm 
any opinion, document, affirmation, or the like. 
 
[15] Where the client is an organization, the lawyer may be in doubt whether 
contemplated conduct will actually be carried out by the organization. Where 
necessary to guide conduct in connection with this rule, the lawyer may make 
inquiry within the organization as indicated in Rule 1.13 (b). 
 
Dispute Concerning a Lawyer's Conduct 
 
[16] Where a legal claim or disciplinary charge alleges complicity of the 
lawyer in a client's conduct or other misconduct of the lawyer involving 
representation of the client, the lawyer may respond to the extent the lawyer 
reasonably believes necessary to establish a defense. The same is true with 
respect to a claim involving the conduct or representation of a former client. 
The lawyer's right to respond arises when an assertion of such complicity has 
been made. Paragraph (b) (1) (iii) does not require the lawyer to await the 
commencement of an action or proceeding that charges such complicity, so 
that the defense may be established by responding directly to a third party who 
has made such an assertion. The right to defend, of course, applies where a 
proceeding has been commenced. Where practicable and not prejudicial to the 
lawyer's ability to establish the defense, the lawyer should advise the client of 
the third party's assertion and request that the client respond appropriately. In 
any event, disclosure should be no greater than the lawyer reasonably believes 
is necessary to vindicate innocence, the disclosure should be made in a manner 
which limits access to the information to the tribunal or other persons having 
a need to know it, and appropriate protective orders or other arrangements 
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should be sought by the lawyer to the fullest extent practicable. 
 
[17] If the lawyer is charged with wrongdoing in which the client's conduct is 
implicated, the rule of confidentiality should not prevent the lawyer from 
defending against the charge. Such a charge can arise in a civil, criminal or 
professional disciplinary proceeding, and can be based on a wrong allegedly 
committed by the lawyer against the client, or on a wrong alleged by a third 
person; for example, a person claiming to have been defrauded by the lawyer 
and client acting together. A lawyer entitled to a fee is permitted by paragraph 
(b) (1) (iii) to prove the services rendered in an action to collect it. This aspect 
of the rule expresses the principle that the beneficiary of a fiduciary 
relationship may not exploit it to the detriment of the fiduciary. As stated 
above, the lawyer must make every effort practicable to avoid unnecessary 
disclosure of information relating to a representation, to limit disclosure to 
those having the need to know it, and to obtain protective orders or make other 
arrangements minimizing the risk of disclosure. 
 
Detection of Conflicts of Interest 
 
[18] Paragraph (b)(1)(v) recognizes that lawyers in different firms may need 
to disclose limited information to each other to detect and resolve conflicts of 
interest, such as when a lawyer is considering an association with another 
firm, two or more firms are considering a merger, or a lawyer is considering 
the purchase of a law practice. See Rule 1.17, Comment [6]. Under these 
circumstances, lawyers and law firms are permitted to disclose limited 
information, but only once substantive discussions regarding the new 
relationship have occurred. Any such disclosure should ordinarily include no 
more than the identity of the persons and entities involved in a matter, a brief 
summary of the general issues involved, and information about whether the 
matter has terminated. Even this limited information, however, should be 
disclosed only to the extent reasonably necessary to detect and resolve 
conflicts of interests that might arise from the possible new relationship. 
Moreover, the disclosure of any information is prohibited if it would 
compromise the attorney-client privilege or otherwise prejudice the client 
(e.g., the fact that a corporate client is seeking advice on a corporate takeover 
that has not been publicly announced; that a person has consulted a lawyer 
about the possibility of divorce before the person’s intentions are known to 
the person’s spouse; or that a person has consulted a lawyer about a criminal 
investigation that has not led to a public charge). Under those circumstances, 
paragraph (a) prohibits disclosure unless the client or former client gives 
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informed consent. A lawyer’s fiduciary duty to the lawyer’s firm may also 
govern a lawyer’s conduct when exploring an association with another firm 
and is beyond the scope of these rules. 
 
[19] Any information disclosed pursuant to paragraph (b)(1)(v) may be used 
or further disclosed only to the extent necessary to detect and resolve conflicts 
of interest. Paragraph (b) (1) (v) does not restrict the use of information 
acquired by means independent of any disclosure pursuant to paragraph (b) 
(1) (v). Paragraph (b) (1) (v) also does not affect the disclosure of information 
within a law firm when the disclosure is otherwise authorized, see Comment 
[7], such as when a lawyer in a firm discloses information to another lawyer 
in the same firm to detect and resolve conflicts of interest that could arise in 
connection with undertaking a new representation. 
 
Disclosures Otherwise Required or Authorized 
 
[1820] The attorney-client privilege is differently defined in various 
jurisdictions. If a lawyer is called as a witness to give testimony concerning a 
client, absent waiver by the client, paragraph (a) requires the lawyer to invoke 
the privilege when it is applicable. The lawyer must comply with the final 
orders of a court or other tribunal of competent jurisdiction requiring the 
lawyer to give information about the client. 
 
[1921] The Georgia Rules of Professional Conduct in various circumstances 
permit or require a lawyer to disclose information relating to the 
representation. See Rules 2.2, 2.3, 3.3 and 4.1. In addition to these provisions, 
a lawyer may be obligated or permitted by other provisions of law to give 
information about a client. Whether another provision of law supersedes Rule 
1.6 is a matter of interpretation beyond the scope of these rules, but a 
presumption should exist against such a supersession. 
 
[22] Paragraph (b) permits disclosure only to the extent the lawyer reasonably 
believes the disclosure is necessary to accomplish one of the purposes 
specified. Where practicable, the lawyer should first seek to persuade the 
client to take suitable action to obviate the need for disclosure. In any case, a 
disclosure adverse to the client’s interest should be no greater than the lawyer 
reasonably believes necessary to accomplish the purpose. If the disclosure will 
be made in connection with a judicial proceeding, the disclosure should be 
made in a manner that limits access to the information to the tribunal or other 
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persons having a need to know it and appropriate protective orders or other 
arrangements should be sought by the lawyer to the fullest extent practicable. 
 
[23] Paragraph (b) permits but does not require the disclosure of information 
relating to a client’s representation to accomplish the purposes specified. In 
exercising the discretion conferred by this rule, the lawyer may consider such 
factors as the nature of the lawyer’s relationship with the client and with those 
who might be injured by the client, the lawyer’s own involvement in the 
transaction and factors that may extenuate the conduct in question. A lawyer’s 
decision not to disclose as permitted by paragraph (b) does not violate this 
rule. Disclosure may be required, however, by other rules. Some rules require 
disclosure only if such disclosure would be permitted by paragraph (b). See 
Rules 1.2(d), 4.1(b), and 8.1. Rule 3.3, on the other hand, requires disclosure 
in some circumstances regardless of whether such disclosure is permitted by 
this rule. See Rule 3.3 (b). 
 
Acting Competently to Preserve Confidentiality 
 
[24] A lawyer should make reasonable efforts to prevent the inadvertent or 
unauthorized disclosure of, or unauthorized access to, information covered by 
this Rule.  A lawyer should make reasonable efforts to safeguard information 
relating to the representation of a client against unauthorized access by third 
parties and against inadvertent or unauthorized disclosure by the lawyer or 
other persons who are participating in the representation of the client or who 
are subject to the lawyer’s supervision.  See Rules 1.1, 5.1 and 5.3.  Factors 
to be considered in determining the reasonableness of the lawyer’s efforts 
include, but are not limited to, the sensitivity of the information, the likelihood 
of disclosure if additional safeguards are not employed, the cost of employing 
additional safeguards, the difficulty of implementing the safeguards, and the 
extent to which the safeguards adversely affect the lawyer’s ability to 
represent clients (e.g., by making a device or important piece of software 
excessively difficult to use).  Whether a lawyer may be required to take 
additional steps to safeguard a client’s information in order to comply with 
other law, such as state and federal laws that govern data privacy or that 
impose notification requirements upon the loss of, or unauthorized access to, 
electronic information, is beyond the scope of these rules. 
 
[25] When transmitting a communication that includes information relating to 
the representation of a client, the lawyer should take reasonable precautions 
to prevent the information from coming into the hands of unintended 
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recipients. This duty, however, does not require that the lawyer use special 
security measures if the method of communication affords a reasonable 
expectation of privacy. Special circumstances, however, may warrant special 
precautions. Factors to be considered in determining the reasonableness of the 
lawyer's expectation of confidentiality include the sensitivity of the 
information and the extent to which the privacy of the communication is 
protected by law or by a confidentiality agreement.  Whether a lawyer may be 
required to take additional steps in order to comply with other law, such as 
state and federal laws that govern data privacy, is beyond the scope of these 
rules. 

 
 If the proposed amendments to the rule are adopted, the amended rule would 

read as follows (provided the Supreme Court of Georgia adopts proposed Rule 

1.18): 

RULE 1.6 CONFIDENTIALITY OF INFORMATION 
 

(a) A lawyer shall maintain in confidence all information gained in 
the professional relationship with a client, including information which the 
client has requested to be held inviolate or the disclosure of which would be 
embarrassing or would likely be detrimental to the client, unless the client 
gives informed consent, except for disclosures that are impliedly authorized in 
order to carry out the representation, or are required by these rules or other 
law, or by order of the court. 

(b) 
(1) A lawyer may reveal information covered by paragraph (a) 
which the lawyer reasonably believes necessary: 

(i) to avoid or prevent harm or substantial financial loss 
to another as a result of client criminal conduct or third 
party criminal conduct clearly in violation of the law; 
(ii) to prevent serious injury or death not otherwise 
covered by subparagraph (i) above; 
(iii) to establish a claim or defense on behalf of the 
lawyer in a controversy between the lawyer and the client, 
to establish a defense to a criminal charge or civil claim 
against the lawyer based upon conduct in which the client 
was involved, or to respond to allegations in any 
proceeding concerning the lawyer's representation of the 
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client; 
(iv) to secure legal advice about the lawyer's compliance 
with these rules. 
(v) to detect and resolve conflicts of interest arising 
from the lawyers change of employment or from changes 
in the composition or ownership of a firm, but only if the 
revealed information would not compromise the attorney-
client privilege or otherwise prejudice the client. 

(2) In a situation described in paragraph (b) (1), if the client 
has acted at the time the lawyer learns of the threat of harm or 
loss to a victim, use or disclosure is permissible only if the harm 
or loss has not yet occurred. 
(3) Before using or disclosing information pursuant to 
paragraph (b) (1) (i) or (ii), if feasible, the lawyer must make a 
good faith effort to persuade the client either not to act or, if the 
client has already acted, to warn the victim. 

 (c) The duty of confidentiality shall continue after the client-lawyer 
relationship has terminated. The maximum penalty for a violation of this rule 
is disbarment. 
 
Comment 
 
[1] The lawyer is part of a judicial system charged with upholding the law. 
One of the lawyer's functions is to advise clients so that they avoid any 
violation of the law in the proper exercise of their rights. See Rule 1.18. 
 
[2] The observance of the ethical obligation of a lawyer to hold inviolate 
confidential information of the client not only facilitates the full development 
of facts essential to proper representation of the client but also encourages 
people to seek early legal assistance. 
 
[3] Almost without exception, clients come to lawyers in order to determine 
what their rights are and what is, in the maze of laws and regulations, deemed 
to be legal and correct. The common law recognizes that the client's 
confidences must be protected from disclosure. Based upon experience, 
lawyers know that almost all clients follow the advice given, and the law is 
upheld. 
 
[4] A fundamental principle in the client-lawyer relationship is that the lawyer 
maintains confidentiality of information relating to the representation. The 
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client is thereby encouraged to communicate fully and frankly with the lawyer 
even as to embarrassing or legally damaging subject matter. 
 
[4A] RESERVED. 
 
[5] The principle of confidentiality is given effect in two related bodies of law, 
the attorney-client privilege (which includes the work product doctrine) in the 
law of evidence and the rule of confidentiality established in professional 
ethics. The attorney-client privilege applies in judicial and other proceedings 
in which a lawyer may be called as a witness or otherwise required to produce 
evidence concerning a client. The rule of client-lawyer confidentiality applies 
in situations other than those where evidence is sought from the lawyer 
through compulsion of law. Rule 1.6 applies not merely to matters 
communicated in confidence by the client but also to all information gained in 
the professional relationship, whatever its source. A lawyer may not disclose 
such information except as authorized or required by the Georgia Rules of 
Professional Conduct or other law. See also Scope. The requirement of 
maintaining confidentiality of information gained in the professional 
relationship applies to government lawyers who may disagree with the client's 
policy goals. 
 
Authorized Disclosure 
 
[6] A lawyer is impliedly authorized to make disclosures about a client when 
appropriate in carrying out the representation, except to the extent that the 
client's instructions or special circumstances limit that authority. In litigation, 
for example, a lawyer may disclose information by admitting a fact that cannot 
properly be disputed, or in negotiation by making a disclosure that facilitates 
a satisfactory conclusion. 
 
[7] Lawyers in a firm may, in the course of the firm's practice, disclose to each 
other information relating to a client of the firm, unless the client has instructed 
that particular information be confined to specified lawyers. 
 
[7A] A lawyer's confidentiality obligations do not preclude a lawyer from 
securing confidential legal advice about the lawyer's personal responsibility to 
comply with these rules. In most situations, disclosing information to secure 
such advice will be impliedly authorized for the lawyer to carry out the 
representation. Even when the disclosure is not impliedly authorized 
paragraph (b) (1) (iv) permits such disclosure because of the importance of a 
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lawyer's compliance with the Georgia Rules of Professional Conduct. 
 
Disclosure Adverse to Client 
 
[8] The confidentiality rule is subject to limited exceptions. In becoming privy 
to information about a client, a lawyer may foresee that the client intends 
serious harm to another person. The public is better protected if full and open 
communication by the client is encouraged than if it is inhibited. 
 
[9] Several situations must be distinguished. First, the lawyer may not 
knowingly assist a client in conduct that is criminal or fraudulent. See Rule 1.2 
(d). Similarly, a lawyer has a duty under Rule 3.3 (a) (4) not to use false 
evidence. 
 
[10] Second, the lawyer may have been innocently involved in past conduct 
by the client that was criminal or fraudulent. In such a situation the lawyer has 
not violated Rule 1.2 (d), because to "knowingly assist" criminal or fraudulent 
conduct requires knowing that the conduct is of that character. 
 
[11] Third, the lawyer may learn that a client intends prospective conduct that 
is criminal and likely to result in death or substantial bodily harm. As stated in 
paragraph (b) (1), the lawyer has professional discretion to reveal information 
in order to prevent such consequences. The lawyer may make a disclosure in 
order to prevent death or serious bodily injury which the lawyer reasonably 
believes will occur. It is very difficult for a lawyer to "know" when such a 
heinous purpose will actually be carried out, for the client may have a change 
of mind. 
 
[12] The lawyer's exercise of discretion requires consideration of such factors 
as the nature of the lawyer's relationship with the client and with those who 
might be injured by the client, the lawyer's own involvement in the transaction 
and factors that may extenuate the conduct in question. Where practical, the 
lawyer should seek to persuade the client to take suitable action. In any case, 
a disclosure adverse to the client's interest should be no greater than the lawyer 
reasonably believes necessary to the purpose. A lawyer's decision not to take 
preventive action permitted by paragraph (b) (1) does not violate this rule. 
 
Withdrawal 
 
[13] If the lawyer's services will be used by the client in materially furthering 
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a course of criminal or fraudulent conduct, the lawyer must withdraw, as stated 
in Rule 1.16 (a) (1). 
 
[14] After withdrawal the lawyer is required to refrain from making disclosure 
of the client's confidences, except as otherwise provided in Rule 1.6. Neither 
this rule nor Rule 1.8 (b) nor Rule 1.16 (d) prevents the lawyer from giving 
notice of the fact of withdrawal, and the lawyer may also withdraw or disaffirm 
any opinion, document, affirmation, or the like. 
 
[15] Where the client is an organization, the lawyer may be in doubt whether 
contemplated conduct will actually be carried out by the organization. Where 
necessary to guide conduct in connection with this rule, the lawyer may make 
inquiry within the organization as indicated in Rule 1.13 (b). 
 
Dispute Concerning a Lawyer's Conduct 
 
[16] Where a legal claim or disciplinary charge alleges complicity of the 
lawyer in a client's conduct or other misconduct of the lawyer involving 
representation of the client, the lawyer may respond to the extent the lawyer 
reasonably believes necessary to establish a defense. The same is true with 
respect to a claim involving the conduct or representation of a former client. 
The lawyer's right to respond arises when an assertion of such complicity has 
been made. Paragraph (b) (1) (iii) does not require the lawyer to await the 
commencement of an action or proceeding that charges such complicity, so 
that the defense may be established by responding directly to a third party who 
has made such an assertion. The right to defend, of course, applies where a 
proceeding has been commenced. Where practicable and not prejudicial to the 
lawyer's ability to establish the defense, the lawyer should advise the client of 
the third party's assertion and request that the client respond appropriately. In 
any event, disclosure should be no greater than the lawyer reasonably believes 
is necessary to vindicate innocence, the disclosure should be made in a manner 
which limits access to the information to the tribunal or other persons having 
a need to know it, and appropriate protective orders or other arrangements 
should be sought by the lawyer to the fullest extent practicable. 
 
[17] If the lawyer is charged with wrongdoing in which the client's conduct is 
implicated, the rule of confidentiality should not prevent the lawyer from 
defending against the charge. Such a charge can arise in a civil, criminal or 
professional disciplinary proceeding, and can be based on a wrong allegedly 
committed by the lawyer against the client, or on a wrong alleged by a third 
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person; for example, a person claiming to have been defrauded by the lawyer 
and client acting together. A lawyer entitled to a fee is permitted by paragraph 
(b) (1) (iii) to prove the services rendered in an action to collect it. This aspect 
of the rule expresses the principle that the beneficiary of a fiduciary 
relationship may not exploit it to the detriment of the fiduciary. As stated 
above, the lawyer must make every effort practicable to avoid unnecessary 
disclosure of information relating to a representation, to limit disclosure to 
those having the need to know it, and to obtain protective orders or make other 
arrangements minimizing the risk of disclosure. 
 
Detection of Conflicts of Interest 
 
[18] Paragraph (b)(1)(v) recognizes that lawyers in different firms may need 
to disclose limited information to each other to detect and resolve conflicts of 
interest, such as when a lawyer is considering an association with another 
firm, two or more firms are considering a merger, or a lawyer is considering 
the purchase of a law practice. See Rule 1.17, Comment [6]. Under these 
circumstances, lawyers and law firms are permitted to disclose limited 
information, but only once substantive discussions regarding the new 
relationship have occurred. Any such disclosure should ordinarily include no 
more than the identity of the persons and entities involved in a matter, a brief 
summary of the general issues involved, and information about whether the 
matter has terminated. Even this limited information, however, should be 
disclosed only to the extent reasonably necessary to detect and resolve 
conflicts of interests that might arise from the possible new relationship. 
Moreover, the disclosure of any information is prohibited if it would 
compromise the attorney-client privilege or otherwise prejudice the client 
(e.g., the fact that a corporate client is seeking advice on a corporate takeover 
that has not been publicly announced; that a person has consulted a lawyer 
about the possibility of divorce before the person’s intentions are known to 
the person’s spouse; or that a person has consulted a lawyer about a criminal 
investigation that has not led to a public charge). Under those circumstances, 
paragraph (a) prohibits disclosure unless the client or former client gives 
informed consent. A lawyer’s fiduciary duty to the lawyer’s firm may also 
govern a lawyer’s conduct when exploring an association with another firm 
and is beyond the scope of these rules. 
 
[19] Any information disclosed pursuant to paragraph (b)(1)(v) may be used 
or further disclosed only to the extent necessary to detect and resolve conflicts 
of interest. Paragraph (b) (1) (v) does not restrict the use of information 
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acquired by means independent of any disclosure pursuant to paragraph (b) 
(1) (v). Paragraph (b) (1) (v) also does not affect the disclosure of information 
within a law firm when the disclosure is otherwise authorized, see Comment 
[7], such as when a lawyer in a firm discloses information to another lawyer 
in the same firm to detect and resolve conflicts of interest that could arise in 
connection with undertaking a new representation. 
 
Disclosures Otherwise Required or Authorized 
 
[20] The attorney-client privilege is differently defined in various 
jurisdictions. If a lawyer is called as a witness to give testimony concerning a 
client, absent waiver by the client, paragraph (a) requires the lawyer to invoke 
the privilege when it is applicable. The lawyer must comply with the final 
orders of a court or other tribunal of competent jurisdiction requiring the 
lawyer to give information about the client. 
 
[21] The Georgia Rules of Professional Conduct in various circumstances 
permit or require a lawyer to disclose information relating to the 
representation. See Rules 2.2, 2.3, 3.3 and 4.1. In addition to these provisions, 
a lawyer may be obligated or permitted by other provisions of law to give 
information about a client. Whether another provision of law supersedes Rule 
1.6 is a matter of interpretation beyond the scope of these rules, but a 
presumption should exist against such a supersession. 
 
[22] Paragraph (b) permits disclosure only to the extent the lawyer reasonably 
believes the disclosure is necessary to accomplish one of the purposes 
specified. Where practicable, the lawyer should first seek to persuade the 
client to take suitable action to obviate the need for disclosure. In any case, a 
disclosure adverse to the client’s interest should be no greater than the lawyer 
reasonably believes necessary to accomplish the purpose. If the disclosure will 
be made in connection with a judicial proceeding, the disclosure should be 
made in a manner that limits access to the information to the tribunal or other 
persons having a need to know it and appropriate protective orders or other 
arrangements should be sought by the lawyer to the fullest extent practicable. 
 
[23] Paragraph (b) permits but does not require the disclosure of information 
relating to a client’s representation to accomplish the purposes specified. In 
exercising the discretion conferred by this rule, the lawyer may consider such 
factors as the nature of the lawyer’s relationship with the client and with those 
who might be injured by the client, the lawyer’s own involvement in the 
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transaction and factors that may extenuate the conduct in question. A lawyer’s 
decision not to disclose as permitted by paragraph (b) does not violate this 
rule. Disclosure may be required, however, by other rules. Some rules require 
disclosure only if such disclosure would be permitted by paragraph (b). See 
Rules 1.2(d), 4.1(b), and 8.1. Rule 3.3, on the other hand, requires disclosure 
in some circumstances regardless of whether such disclosure is permitted by 
this rule. See Rule 3.3 (b). 
 
Acting Competently to Preserve Confidentiality 
 
[24] A lawyer should make reasonable efforts to prevent the inadvertent or 
unauthorized disclosure of, or unauthorized access to, information covered by 
this Rule.  A lawyer should make reasonable efforts to safeguard information 
relating to the representation of a client against unauthorized access by third 
parties and against inadvertent or unauthorized disclosure by the lawyer or 
other persons who are participating in the representation of the client or who 
are subject to the lawyer’s supervision.  See Rules 1.1, 5.1 and 5.3.  Factors 
to be considered in determining the reasonableness of the lawyer’s efforts 
include, but are not limited to, the sensitivity of the information, the likelihood 
of disclosure if additional safeguards are not employed, the cost of employing 
additional safeguards, the difficulty of implementing the safeguards, and the 
extent to which the safeguards adversely affect the lawyer’s ability to 
represent clients (e.g., by making a device or important piece of software 
excessively difficult to use).  Whether a lawyer may be required to take 
additional steps to safeguard a client’s information in order to comply with 
other law, such as state and federal laws that govern data privacy or that 
impose notification requirements upon the loss of, or unauthorized access to, 
electronic information, is beyond the scope of these rules. 
 
[25] When transmitting a communication that includes information relating to 
the representation of a client, the lawyer should take reasonable precautions 
to prevent the information from coming into the hands of unintended 
recipients. This duty, however, does not require that the lawyer use special 
security measures if the method of communication affords a reasonable 
expectation of privacy. Special circumstances, however, may warrant special 
precautions. Factors to be considered in determining the reasonableness of the 
lawyer's expectation of confidentiality include the sensitivity of the 
information and the extent to which the privacy of the communication is 
protected by law or by a confidentiality agreement.  Whether a lawyer may be 
required to take additional steps in order to comply with other law, such as 
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state and federal laws that govern data privacy, is beyond the scope of these 
rules. 
 

 
 If the Supreme Court of Georgia declines the adoption of proposed Rule 1.18, 

it is proposed that Rule 1.6 be amended by deleting the struck-through sections and 

inserting the underlined sections as follows: 

RULE 1.6 CONFIDENTIALITY OF INFORMATION 
 

 (a) A lawyer shall maintain in confidence all information gained in 
the professional relationship with a client, including information which the 
client has requested to be held inviolate or the disclosure of which would be 
embarrassing or would likely be detrimental to the client, unless the client 
gives informed consent, except for disclosures that are impliedly authorized in 
order to carry out the representation, or are required by these rules or other 
law, or by order of the court. 
 (b) 

(1) A lawyer may reveal information covered by paragraph (a) which 
the lawyer reasonably believes necessary: 

(i) to avoid or prevent harm or substantial financial loss to 
another as a result of client criminal conduct or third party 
criminal conduct clearly in violation of the law; 
(ii) to prevent serious injury or death not otherwise covered by 
subparagraph (i) above; 
(iii) to establish a claim or defense on behalf of the lawyer in a 
controversy between the lawyer and the client, to establish a 
defense to a criminal charge or civil claim against the lawyer 
based upon conduct in which the client was involved, or to 
respond to allegations in any proceeding concerning the 
lawyer's representation of the client; 
(iv) to secure legal advice about the lawyer's compliance with 
these rules. 
(v) to detect and resolve conflicts of interest arising from the 
lawyers change of employment or from changes in the 
composition or ownership of a firm, but only if the revealed 
information would not compromise the attorney-client 
privilege or otherwise prejudice the client. 
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 (2) In a situation described in paragraph (b) (1), if the client 
has acted at the time the lawyer learns of the threat of harm or loss to a 
victim, use or disclosure is permissible only if the harm or loss has not 
yet occurred. 
 (3) Before using or disclosing information pursuant to 
paragraph (b) (1) (i) or (ii), if feasible, the lawyer must make a good 
faith effort to persuade the client either not to act or, if the client has 
already acted, to warn the victim. 

 (c) The lawyer may, where the law does not otherwise require, reveal 
information to which the duty of confidentiality does not apply under 
paragraph (b) without being subjected to disciplinary proceedings. 
 (d) The lawyer shall reveal information under paragraph (b) as the 
applicable law requires. 
 (e) The duty of confidentiality shall continue after the client-lawyer 
relationship has terminated. The maximum penalty for a violation of this rule 
is disbarment. 
 
Comment 
 
[1] The lawyer is part of a judicial system charged with upholding the law. 
One of the lawyer's functions is to advise clients so that they avoid any 
violation of the law in the proper exercise of their rights. 
 
[2] The observance of the ethical obligation of a lawyer to hold inviolate 
confidential information of the client not only facilitates the full development 
of facts essential to proper representation of the client but also encourages 
people to seek early legal assistance. 
 
[3] Almost without exception, clients come to lawyers in order to determine 
what their rights are and what is, in the maze of laws and regulations, deemed 
to be legal and correct. The common law recognizes that the client's 
confidences must be protected from disclosure. Based upon experience, 
lawyers know that almost all clients follow the advice given, and the law is 
upheld. 
 
[4] A fundamental principle in the client-lawyer relationship is that the lawyer 
maintains confidentiality of information relating to the representation. The 
client is thereby encouraged to communicate fully and frankly with the lawyer 
even as to embarrassing or legally damaging subject matter. 
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[4A] Information gained in the professional relationship includes information 
gained from a person (prospective client) who discusses the possibility of 
forming a client-lawyer relationship with respect to a matter. Even when no 
client-lawyer relationship ensues, the restrictions and exceptions of these rules 
as to use or revelation of the information apply, e.g. Rules 1.9 and 1.10. 
 
[4B] A person becomes a prospective client by consulting with a lawyer about 
the possibility of forming a client-lawyer relationship with respect to a matter.  
Whether communications, including written, oral, or electronic 
communications, constitute a consultation depends on the circumstances.  For 
example, a consultation is likely to have occurred if a person provides 
information in response to a lawyer’s invitation to submit information about 
a potential representation, unless the lawyer’s invitation includes clear and 
reasonably understandable warnings and cautionary statements that limit the 
lawyer’s obligations.  A consultation may occur in person or through the 
lawyer’s advertising in any medium. In contrast, a consultation does not occur 
if a person provides information to a lawyer in response to advertising that 
merely describes the lawyer’s education, experience, areas of practice, and 
contact information, or provides legal information of general interest. Such a 
person communicates information unilaterally to a lawyer, without any 
reasonable expectation that the lawyer is willing to discuss the possibility of 
forming a client-lawyer relationship, and is thus not a "prospective client." 
Moreover, a person who communicates with a lawyer for the purpose of 
disqualifying the lawyer is not a “prospective client.” 
 
[5] The principle of confidentiality is given effect in two related bodies of law, 
the attorney-client privilege (which includes the work product doctrine) in the 
law of evidence and the rule of confidentiality established in professional 
ethics. The attorney-client privilege applies in judicial and other proceedings 
in which a lawyer may be called as a witness or otherwise required to produce 
evidence concerning a client. The rule of client-lawyer confidentiality applies 
in situations other than those where evidence is sought from the lawyer 
through compulsion of law. Rule 1.6 applies not merely to matters 
communicated in confidence by the client but also to all information gained in 
the professional relationship, whatever its source. A lawyer may not disclose 
such information except as authorized or required by the Georgia Rules of 
Professional Conduct or other law. See also Scope. The requirement of 
maintaining confidentiality of information gained in the professional 
relationship applies to government lawyers who may disagree with the client's 
policy goals. 
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Authorized Disclosure 
 
[6] A lawyer is impliedly authorized to make disclosures about a client when 
appropriate in carrying out the representation, except to the extent that the 
client's instructions or special circumstances limit that authority. In litigation, 
for example, a lawyer may disclose information by admitting a fact that cannot 
properly be disputed, or in negotiation by making a disclosure that facilitates 
a satisfactory conclusion. 
 
[7] Lawyers in a firm may, in the course of the firm's practice, disclose to each 
other information relating to a client of the firm, unless the client has instructed 
that particular information be confined to specified lawyers. 
 
[7A] A lawyer's confidentiality obligations do not preclude a lawyer from 
securing confidential legal advice about the lawyer's personal responsibility to 
comply with these rules. In most situations, disclosing information to secure 
such advice will be impliedly authorized for the lawyer to carry out the 
representation. Even when the disclosure is not impliedly authorized 
paragraph (b) (1) (iv) permits such disclosure because of the importance of a 
lawyer's compliance with the Georgia Rules of Professional Conduct. 
 
Disclosure Adverse to Client 
 
[8] The confidentiality rule is subject to limited exceptions. In becoming privy 
to information about a client, a lawyer may foresee that the client intends 
serious harm to another person. The public is better protected if full and open 
communication by the client is encouraged than if it is inhibited. 
 
[9] Several situations must be distinguished. First, the lawyer may not 
knowingly assist a client in conduct that is criminal or fraudulent. See Rule 1.2 
(d). Similarly, a lawyer has a duty under Rule 3.3 (a) (4) not to use false 
evidence. 
 
[10] Second, the lawyer may have been innocently involved in past conduct 
by the client that was criminal or fraudulent. In such a situation the lawyer has 
not violated Rule 1.2 (d), because to "knowingly assist" criminal or fraudulent 
conduct requires knowing that the conduct is of that character. 
 
[11] Third, the lawyer may learn that a client intends prospective conduct that 
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is criminal and likely to result in death or substantial bodily harm. As stated in 
paragraph (b) (1), the lawyer has professional discretion to reveal information 
in order to prevent such consequences. The lawyer may make a disclosure in 
order to prevent death or serious bodily injury which the lawyer reasonably 
believes will occur. It is very difficult for a lawyer to "know" when such a 
heinous purpose will actually be carried out, for the client may have a change 
of mind. 
 
[12] The lawyer's exercise of discretion requires consideration of such factors 
as the nature of the lawyer's relationship with the client and with those who 
might be injured by the client, the lawyer's own involvement in the transaction 
and factors that may extenuate the conduct in question. Where practical, the 
lawyer should seek to persuade the client to take suitable action. In any case, 
a disclosure adverse to the client's interest should be no greater than the lawyer 
reasonably believes necessary to the purpose. A lawyer's decision not to take 
preventive action permitted by paragraph (b) (1) does not violate this rule. 
 
Withdrawal 
 
[13] If the lawyer's services will be used by the client in materially furthering 
a course of criminal or fraudulent conduct, the lawyer must withdraw, as stated 
in Rule 1.16 (a) (1). 
 
[14] After withdrawal the lawyer is required to refrain from making disclosure 
of the client's confidences, except as otherwise provided in Rule 1.6. Neither 
this rule nor Rule 1.8 (b) nor Rule 1.16 (d) prevents the lawyer from giving 
notice of the fact of withdrawal, and the lawyer may also withdraw or disaffirm 
any opinion, document, affirmation, or the like. 
 
[15] Where the client is an organization, the lawyer may be in doubt whether 
contemplated conduct will actually be carried out by the organization. Where 
necessary to guide conduct in connection with this rule, the lawyer may make 
inquiry within the organization as indicated in Rule 1.13 (b). 
 
Dispute Concerning a Lawyer's Conduct 
 
[16] Where a legal claim or disciplinary charge alleges complicity of the 
lawyer in a client's conduct or other misconduct of the lawyer involving 
representation of the client, the lawyer may respond to the extent the lawyer 
reasonably believes necessary to establish a defense. The same is true with 
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respect to a claim involving the conduct or representation of a former client. 
The lawyer's right to respond arises when an assertion of such complicity has 
been made. Paragraph (b) (1) (iii) does not require the lawyer to await the 
commencement of an action or proceeding that charges such complicity, so 
that the defense may be established by responding directly to a third party who 
has made such an assertion. The right to defend, of course, applies where a 
proceeding has been commenced. Where practicable and not prejudicial to the 
lawyer's ability to establish the defense, the lawyer should advise the client of 
the third party's assertion and request that the client respond appropriately. In 
any event, disclosure should be no greater than the lawyer reasonably believes 
is necessary to vindicate innocence, the disclosure should be made in a manner 
which limits access to the information to the tribunal or other persons having 
a need to know it, and appropriate protective orders or other arrangements 
should be sought by the lawyer to the fullest extent practicable. 
 
[17] If the lawyer is charged with wrongdoing in which the client's conduct is 
implicated, the rule of confidentiality should not prevent the lawyer from 
defending against the charge. Such a charge can arise in a civil, criminal or 
professional disciplinary proceeding, and can be based on a wrong allegedly 
committed by the lawyer against the client, or on a wrong alleged by a third 
person; for example, a person claiming to have been defrauded by the lawyer 
and client acting together. A lawyer entitled to a fee is permitted by paragraph 
(b) (1) (iii) to prove the services rendered in an action to collect it. This aspect 
of the rule expresses the principle that the beneficiary of a fiduciary 
relationship may not exploit it to the detriment of the fiduciary. As stated 
above, the lawyer must make every effort practicable to avoid unnecessary 
disclosure of information relating to a representation, to limit disclosure to 
those having the need to know it, and to obtain protective orders or make other 
arrangements minimizing the risk of disclosure. 
 
Detection of Conflicts of Interest 
 
[18] Paragraph (b)(1)(v) recognizes that lawyers in different firms may need 
to disclose limited information to each other to detect and resolve conflicts of 
interest, such as when a lawyer is considering an association with another 
firm, two or more firms are considering a merger, or a lawyer is considering 
the purchase of a law practice. See Rule 1.17, Comment [6]. Under these 
circumstances, lawyers and law firms are permitted to disclose limited 
information, but only once substantive discussions regarding the new 
relationship have occurred. Any such disclosure should ordinarily include no 
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more than the identity of the persons and entities involved in a matter, a brief 
summary of the general issues involved, and information about whether the 
matter has terminated. Even this limited information, however, should be 
disclosed only to the extent reasonably necessary to detect and resolve 
conflicts of interests that might arise from the possible new relationship. 
Moreover, the disclosure of any information is prohibited if it would 
compromise the attorney-client privilege or otherwise prejudice the client 
(e.g., the fact that a corporate client is seeking advice on a corporate takeover 
that has not been publicly announced; that a person has consulted a lawyer 
about the possibility of divorce before the person’s intentions are known to 
the person’s spouse; or that a person has consulted a lawyer about a criminal 
investigation that has not led to a public charge). Under those circumstances, 
paragraph (a) prohibits disclosure unless the client or former client gives 
informed consent. A lawyer’s fiduciary duty to the lawyer’s firm may also 
govern a lawyer’s conduct when exploring an association with another firm 
and is beyond the scope of these rules. 
 
[19] Any information disclosed pursuant to paragraph (b)(1)(v) may be used 
or further disclosed only to the extent necessary to detect and resolve conflicts 
of interest. Paragraph (b) (1) (v) does not restrict the use of information 
acquired by means independent of any disclosure pursuant to paragraph (b) 
(1) (v). Paragraph (b) (1) (v) also does not affect the disclosure of information 
within a law firm when the disclosure is otherwise authorized, see Comment 
[7], such as when a lawyer in a firm discloses information to another lawyer 
in the same firm to detect and resolve conflicts of interest that could arise in 
connection with undertaking a new representation. 
 
Disclosures Otherwise Required or Authorized 
 
[1820] The attorney-client privilege is differently defined in various 
jurisdictions. If a lawyer is called as a witness to give testimony concerning a 
client, absent waiver by the client, paragraph (a) requires the lawyer to invoke 
the privilege when it is applicable. The lawyer must comply with the final 
orders of a court or other tribunal of competent jurisdiction requiring the 
lawyer to give information about the client. 
 
[1921] The Georgia Rules of Professional Conduct in various circumstances 
permit or require a lawyer to disclose information relating to the 
representation. See Rules 2.2, 2.3, 3.3 and 4.1. In addition to these provisions, 
a lawyer may be obligated or permitted by other provisions of law to give 
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information about a client. Whether another provision of law supersedes Rule 
1.6 is a matter of interpretation beyond the scope of these rules, but a 
presumption should exist against such a supersession. 
 
[22] Paragraph (b) permits disclosure only to the extent the lawyer reasonably 
believes the disclosure is necessary to accomplish one of the purposes 
specified. Where practicable, the lawyer should first seek to persuade the 
client to take suitable action to obviate the need for disclosure. In any case, a 
disclosure adverse to the client’s interest should be no greater than the lawyer 
reasonably believes necessary to accomplish the purpose. If the disclosure will 
be made in connection with a judicial proceeding, the disclosure should be 
made in a manner that limits access to the information to the tribunal or other 
persons having a need to know it and appropriate protective orders or other 
arrangements should be sought by the lawyer to the fullest extent practicable. 
 
[23] Paragraph (b) permits but does not require the disclosure of information 
relating to a client’s representation to accomplish the purposes specified. In 
exercising the discretion conferred by this rule, the lawyer may consider such 
factors as the nature of the lawyer’s relationship with the client and with those 
who might be injured by the client, the lawyer’s own involvement in the 
transaction and factors that may extenuate the conduct in question. A lawyer’s 
decision not to disclose as permitted by paragraph (b) does not violate this 
rule. Disclosure may be required, however, by other rules. Some rules require 
disclosure only if such disclosure would be permitted by paragraph (b). See 
Rules 1.2(d), 4.1(b), and 8.1. Rule 3.3, on the other hand, requires disclosure 
in some circumstances regardless of whether such disclosure is permitted by 
this rule. See Rule 3.3 (b). 
 
Acting Competently to Preserve Confidentiality 
 
[24] A lawyer should make reasonable efforts to prevent the inadvertent or 
unauthorized disclosure of, or unauthorized access to, information covered by 
this Rule.  A lawyer should make reasonable efforts to safeguard information 
relating to the representation of a client against unauthorized access by third 
parties and against inadvertent or unauthorized disclosure by the lawyer or 
other persons who are participating in the representation of the client or who 
are subject to the lawyer’s supervision.  See Rules 1.1, 5.1 and 5.3.  Factors 
to be considered in determining the reasonableness of the lawyer’s efforts 
include, but are not limited to, the sensitivity of the information, the likelihood 
of disclosure if additional safeguards are not employed, the cost of employing 
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additional safeguards, the difficulty of implementing the safeguards, and the 
extent to which the safeguards adversely affect the lawyer’s ability to 
represent clients (e.g., by making a device or important piece of software 
excessively difficult to use).  Whether a lawyer may be required to take 
additional steps to safeguard a client’s information in order to comply with 
other law, such as state and federal laws that govern data privacy or that 
impose notification requirements upon the loss of, or unauthorized access to, 
electronic information, is beyond the scope of these rules. 
 
[25] When transmitting a communication that includes information relating to 
the representation of a client, the lawyer should take reasonable precautions 
to prevent the information from coming into the hands of unintended 
recipients. This duty, however, does not require that the lawyer use special 
security measures if the method of communication affords a reasonable 
expectation of privacy. Special circumstances, however, may warrant special 
precautions. Factors to be considered in determining the reasonableness of the 
lawyer's expectation of confidentiality include the sensitivity of the 
information and the extent to which the privacy of the communication is 
protected by law or by a confidentiality agreement.  Whether a lawyer may be 
required to take additional steps in order to comply with other law, such as 
state and federal laws that govern data privacy, is beyond the scope of these 
rules. 

 
 If the proposed amendments to the rule are adopted, the amended rule would 

read as follows (provided the Supreme Court of Georgia declines the adoption of 

proposed Rule 1.18): 

RULE 1.6 CONFIDENTIALITY OF INFORMATION 
 

(a) A lawyer shall maintain in confidence all information gained in 
the professional relationship with a client, including information which the 
client has requested to be held inviolate or the disclosure of which would be 
embarrassing or would likely be detrimental to the client, unless the client 
gives informed consent, except for disclosures that are impliedly authorized in 
order to carry out the representation, or are required by these rules or other 
law, or by order of the court. 

(b) 
(1) A lawyer may reveal information covered by paragraph (a) 
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which the lawyer reasonably believes necessary: 
(i) to avoid or prevent harm or substantial financial loss 
to another as a result of client criminal conduct or third 
party criminal conduct clearly in violation of the law; 
(ii) to prevent serious injury or death not otherwise 
covered by subparagraph (i) above; 
(iii) to establish a claim or defense on behalf of the 
lawyer in a controversy between the lawyer and the client, 
to establish a defense to a criminal charge or civil claim 
against the lawyer based upon conduct in which the client 
was involved, or to respond to allegations in any 
proceeding concerning the lawyer's representation of the 
client; 
(iv) to secure legal advice about the lawyer's compliance 
with these rules. 
(v) to detect and resolve conflicts of interest arising 
from the lawyers change of employment or from changes 
in the composition or ownership of a firm, but only if the 
revealed information would not compromise the attorney-
client privilege or otherwise prejudice the client. 

(2) In a situation described in paragraph (b) (1), if the client 
has acted at the time the lawyer learns of the threat of harm or 
loss to a victim, use or disclosure is permissible only if the harm 
or loss has not yet occurred. 
(3) Before using or disclosing information pursuant to 
paragraph (b) (1) (i) or (ii), if feasible, the lawyer must make a 
good faith effort to persuade the client either not to act or, if the 
client has already acted, to warn the victim. 

 (c) The duty of confidentiality shall continue after the client-lawyer 
relationship has terminated. The maximum penalty for a violation of this rule 
is disbarment. 
 
Comment 
 
[1] The lawyer is part of a judicial system charged with upholding the law. 
One of the lawyer's functions is to advise clients so that they avoid any 
violation of the law in the proper exercise of their rights. 
 
[2] The observance of the ethical obligation of a lawyer to hold inviolate 
confidential information of the client not only facilitates the full development 
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of facts essential to proper representation of the client but also encourages 
people to seek early legal assistance. 
 
[3] Almost without exception, clients come to lawyers in order to determine 
what their rights are and what is, in the maze of laws and regulations, deemed 
to be legal and correct. The common law recognizes that the client's 
confidences must be protected from disclosure. Based upon experience, 
lawyers know that almost all clients follow the advice given, and the law is 
upheld. 
 
[4] A fundamental principle in the client-lawyer relationship is that the lawyer 
maintains confidentiality of information relating to the representation. The 
client is thereby encouraged to communicate fully and frankly with the lawyer 
even as to embarrassing or legally damaging subject matter. 
 
[4A] Information gained in the professional relationship includes information 
gained from a person (prospective client) who discusses the possibility of 
forming a client-lawyer relationship with respect to a matter. Even when no 
client-lawyer relationship ensues, the restrictions and exceptions of these rules 
as to use or revelation of the information apply, e.g. Rules 1.9 and 1.10. 
 
[4B] A person becomes a prospective client by consulting with a lawyer about 
the possibility of forming a client-lawyer relationship with respect to a matter.  
Whether communications, including written, oral, or electronic 
communications, constitute a consultation depends on the circumstances.  For 
example, a consultation is likely to have occurred if a person provides 
information in response to a lawyer’s invitation to submit information about 
a potential representation, unless the lawyer’s invitation includes clear and 
reasonably understandable warnings and cautionary statements that limit the 
lawyer’s obligations.  A consultation may occur in person or through the 
lawyer’s advertising in any medium. In contrast, a consultation does not occur 
if a person provides information to a lawyer in response to advertising that 
merely describes the lawyer’s education, experience, areas of practice, and 
contact information, or provides legal information of general interest. Such a 
person communicates information unilaterally to a lawyer, without any 
reasonable expectation that the lawyer is willing to discuss the possibility of 
forming a client-lawyer relationship, and is thus not a "prospective client." 
Moreover, a person who communicates with a lawyer for the purpose of 
disqualifying the lawyer is not a “prospective client.” 
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[5] The principle of confidentiality is given effect in two related bodies of law, 
the attorney-client privilege (which includes the work product doctrine) in the 
law of evidence and the rule of confidentiality established in professional 
ethics. The attorney-client privilege applies in judicial and other proceedings 
in which a lawyer may be called as a witness or otherwise required to produce 
evidence concerning a client. The rule of client-lawyer confidentiality applies 
in situations other than those where evidence is sought from the lawyer 
through compulsion of law. Rule 1.6 applies not merely to matters 
communicated in confidence by the client but also to all information gained in 
the professional relationship, whatever its source. A lawyer may not disclose 
such information except as authorized or required by the Georgia Rules of 
Professional Conduct or other law. See also Scope. The requirement of 
maintaining confidentiality of information gained in the professional 
relationship applies to government lawyers who may disagree with the client's 
policy goals. 
 
Authorized Disclosure 
 
[6] A lawyer is impliedly authorized to make disclosures about a client when 
appropriate in carrying out the representation, except to the extent that the 
client's instructions or special circumstances limit that authority. In litigation, 
for example, a lawyer may disclose information by admitting a fact that cannot 
properly be disputed, or in negotiation by making a disclosure that facilitates 
a satisfactory conclusion. 
 
[7] Lawyers in a firm may, in the course of the firm's practice, disclose to each 
other information relating to a client of the firm, unless the client has instructed 
that particular information be confined to specified lawyers. 
 
[7A] A lawyer's confidentiality obligations do not preclude a lawyer from 
securing confidential legal advice about the lawyer's personal responsibility to 
comply with these rules. In most situations, disclosing information to secure 
such advice will be impliedly authorized for the lawyer to carry out the 
representation. Even when the disclosure is not impliedly authorized 
paragraph (b) (1) (iv) permits such disclosure because of the importance of a 
lawyer's compliance with the Georgia Rules of Professional Conduct. 
 
Disclosure Adverse to Client 
 
[8] The confidentiality rule is subject to limited exceptions. In becoming privy 
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to information about a client, a lawyer may foresee that the client intends 
serious harm to another person. The public is better protected if full and open 
communication by the client is encouraged than if it is inhibited. 
 
[9] Several situations must be distinguished. First, the lawyer may not 
knowingly assist a client in conduct that is criminal or fraudulent. See Rule 1.2 
(d). Similarly, a lawyer has a duty under Rule 3.3 (a) (4) not to use false 
evidence. 
 
[10] Second, the lawyer may have been innocently involved in past conduct 
by the client that was criminal or fraudulent. In such a situation the lawyer has 
not violated Rule 1.2 (d), because to "knowingly assist" criminal or fraudulent 
conduct requires knowing that the conduct is of that character. 
 
[11] Third, the lawyer may learn that a client intends prospective conduct that 
is criminal and likely to result in death or substantial bodily harm. As stated in 
paragraph (b) (1), the lawyer has professional discretion to reveal information 
in order to prevent such consequences. The lawyer may make a disclosure in 
order to prevent death or serious bodily injury which the lawyer reasonably 
believes will occur. It is very difficult for a lawyer to "know" when such a 
heinous purpose will actually be carried out, for the client may have a change 
of mind. 
 
[12] The lawyer's exercise of discretion requires consideration of such factors 
as the nature of the lawyer's relationship with the client and with those who 
might be injured by the client, the lawyer's own involvement in the transaction 
and factors that may extenuate the conduct in question. Where practical, the 
lawyer should seek to persuade the client to take suitable action. In any case, 
a disclosure adverse to the client's interest should be no greater than the lawyer 
reasonably believes necessary to the purpose. A lawyer's decision not to take 
preventive action permitted by paragraph (b) (1) does not violate this rule. 
 
Withdrawal 
 
[13] If the lawyer's services will be used by the client in materially furthering 
a course of criminal or fraudulent conduct, the lawyer must withdraw, as stated 
in Rule 1.16 (a) (1). 
 
[14] After withdrawal the lawyer is required to refrain from making disclosure 
of the client's confidences, except as otherwise provided in Rule 1.6. Neither 
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this rule nor Rule 1.8 (b) nor Rule 1.16 (d) prevents the lawyer from giving 
notice of the fact of withdrawal, and the lawyer may also withdraw or disaffirm 
any opinion, document, affirmation, or the like. 
 
[15] Where the client is an organization, the lawyer may be in doubt whether 
contemplated conduct will actually be carried out by the organization. Where 
necessary to guide conduct in connection with this rule, the lawyer may make 
inquiry within the organization as indicated in Rule 1.13 (b). 
 
Dispute Concerning a Lawyer's Conduct 
 
[16] Where a legal claim or disciplinary charge alleges complicity of the 
lawyer in a client's conduct or other misconduct of the lawyer involving 
representation of the client, the lawyer may respond to the extent the lawyer 
reasonably believes necessary to establish a defense. The same is true with 
respect to a claim involving the conduct or representation of a former client. 
The lawyer's right to respond arises when an assertion of such complicity has 
been made. Paragraph (b) (1) (iii) does not require the lawyer to await the 
commencement of an action or proceeding that charges such complicity, so 
that the defense may be established by responding directly to a third party who 
has made such an assertion. The right to defend, of course, applies where a 
proceeding has been commenced. Where practicable and not prejudicial to the 
lawyer's ability to establish the defense, the lawyer should advise the client of 
the third party's assertion and request that the client respond appropriately. In 
any event, disclosure should be no greater than the lawyer reasonably believes 
is necessary to vindicate innocence, the disclosure should be made in a manner 
which limits access to the information to the tribunal or other persons having 
a need to know it, and appropriate protective orders or other arrangements 
should be sought by the lawyer to the fullest extent practicable. 
 
[17] If the lawyer is charged with wrongdoing in which the client's conduct is 
implicated, the rule of confidentiality should not prevent the lawyer from 
defending against the charge. Such a charge can arise in a civil, criminal or 
professional disciplinary proceeding, and can be based on a wrong allegedly 
committed by the lawyer against the client, or on a wrong alleged by a third 
person; for example, a person claiming to have been defrauded by the lawyer 
and client acting together. A lawyer entitled to a fee is permitted by paragraph 
(b) (1) (iii) to prove the services rendered in an action to collect it. This aspect 
of the rule expresses the principle that the beneficiary of a fiduciary 
relationship may not exploit it to the detriment of the fiduciary. As stated 



36 

above, the lawyer must make every effort practicable to avoid unnecessary 
disclosure of information relating to a representation, to limit disclosure to 
those having the need to know it, and to obtain protective orders or make other 
arrangements minimizing the risk of disclosure. 
 
Detection of Conflicts of Interest 
 
[18] Paragraph (b)(1)(v) recognizes that lawyers in different firms may need 
to disclose limited information to each other to detect and resolve conflicts of 
interest, such as when a lawyer is considering an association with another 
firm, two or more firms are considering a merger, or a lawyer is considering 
the purchase of a law practice. See Rule 1.17, Comment [6]. Under these 
circumstances, lawyers and law firms are permitted to disclose limited 
information, but only once substantive discussions regarding the new 
relationship have occurred. Any such disclosure should ordinarily include no 
more than the identity of the persons and entities involved in a matter, a brief 
summary of the general issues involved, and information about whether the 
matter has terminated. Even this limited information, however, should be 
disclosed only to the extent reasonably necessary to detect and resolve 
conflicts of interests that might arise from the possible new relationship. 
Moreover, the disclosure of any information is prohibited if it would 
compromise the attorney-client privilege or otherwise prejudice the client 
(e.g., the fact that a corporate client is seeking advice on a corporate takeover 
that has not been publicly announced; that a person has consulted a lawyer 
about the possibility of divorce before the person’s intentions are known to 
the person’s spouse; or that a person has consulted a lawyer about a criminal 
investigation that has not led to a public charge). Under those circumstances, 
paragraph (a) prohibits disclosure unless the client or former client gives 
informed consent. A lawyer’s fiduciary duty to the lawyer’s firm may also 
govern a lawyer’s conduct when exploring an association with another firm 
and is beyond the scope of these rules. 
 
[19] Any information disclosed pursuant to paragraph (b)(1)(v) may be used 
or further disclosed only to the extent necessary to detect and resolve conflicts 
of interest. Paragraph (b) (1) (v) does not restrict the use of information 
acquired by means independent of any disclosure pursuant to paragraph (b) 
(1) (v). Paragraph (b) (1) (v) also does not affect the disclosure of information 
within a law firm when the disclosure is otherwise authorized, see Comment 
[7], such as when a lawyer in a firm discloses information to another lawyer 
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in the same firm to detect and resolve conflicts of interest that could arise in 
connection with undertaking a new representation. 
 
Disclosures Otherwise Required or Authorized 
 
[20] The attorney-client privilege is differently defined in various 
jurisdictions. If a lawyer is called as a witness to give testimony concerning a 
client, absent waiver by the client, paragraph (a) requires the lawyer to invoke 
the privilege when it is applicable. The lawyer must comply with the final 
orders of a court or other tribunal of competent jurisdiction requiring the 
lawyer to give information about the client. 
 
[21] The Georgia Rules of Professional Conduct in various circumstances 
permit or require a lawyer to disclose information relating to the 
representation. See Rules 2.2, 2.3, 3.3 and 4.1. In addition to these provisions, 
a lawyer may be obligated or permitted by other provisions of law to give 
information about a client. Whether another provision of law supersedes Rule 
1.6 is a matter of interpretation beyond the scope of these rules, but a 
presumption should exist against such a supersession. 
 
[22] Paragraph (b) permits disclosure only to the extent the lawyer reasonably 
believes the disclosure is necessary to accomplish one of the purposes 
specified. Where practicable, the lawyer should first seek to persuade the 
client to take suitable action to obviate the need for disclosure. In any case, a 
disclosure adverse to the client’s interest should be no greater than the lawyer 
reasonably believes necessary to accomplish the purpose. If the disclosure will 
be made in connection with a judicial proceeding, the disclosure should be 
made in a manner that limits access to the information to the tribunal or other 
persons having a need to know it and appropriate protective orders or other 
arrangements should be sought by the lawyer to the fullest extent practicable. 
 
[23] Paragraph (b) permits but does not require the disclosure of information 
relating to a client’s representation to accomplish the purposes specified. In 
exercising the discretion conferred by this rule, the lawyer may consider such 
factors as the nature of the lawyer’s relationship with the client and with those 
who might be injured by the client, the lawyer’s own involvement in the 
transaction and factors that may extenuate the conduct in question. A lawyer’s 
decision not to disclose as permitted by paragraph (b) does not violate this 
rule. Disclosure may be required, however, by other rules. Some rules require 
disclosure only if such disclosure would be permitted by paragraph (b). See 
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Rules 1.2(d), 4.1(b), and 8.1. Rule 3.3, on the other hand, requires disclosure 
in some circumstances regardless of whether such disclosure is permitted by 
this rule. See Rule 3.3 (b). 
 
Acting Competently to Preserve Confidentiality 
 
[24] A lawyer should make reasonable efforts to prevent the inadvertent or 
unauthorized disclosure of, or unauthorized access to, information covered by 
this Rule.  A lawyer should make reasonable efforts to safeguard information 
relating to the representation of a client against unauthorized access by third 
parties and against inadvertent or unauthorized disclosure by the lawyer or 
other persons who are participating in the representation of the client or who 
are subject to the lawyer’s supervision.  See Rules 1.1, 5.1 and 5.3.  Factors 
to be considered in determining the reasonableness of the lawyer’s efforts 
include, but are not limited to, the sensitivity of the information, the likelihood 
of disclosure if additional safeguards are not employed, the cost of employing 
additional safeguards, the difficulty of implementing the safeguards, and the 
extent to which the safeguards adversely affect the lawyer’s ability to 
represent clients (e.g., by making a device or important piece of software 
excessively difficult to use).  Whether a lawyer may be required to take 
additional steps to safeguard a client’s information in order to comply with 
other law, such as state and federal laws that govern data privacy or that 
impose notification requirements upon the loss of, or unauthorized access to, 
electronic information, is beyond the scope of these rules. 
 
[25] When transmitting a communication that includes information relating to 
the representation of a client, the lawyer should take reasonable precautions 
to prevent the information from coming into the hands of unintended 
recipients. This duty, however, does not require that the lawyer use special 
security measures if the method of communication affords a reasonable 
expectation of privacy. Special circumstances, however, may warrant special 
precautions. Factors to be considered in determining the reasonableness of the 
lawyer's expectation of confidentiality include the sensitivity of the 
information and the extent to which the privacy of the communication is 
protected by law or by a confidentiality agreement.  Whether a lawyer may be 
required to take additional steps in order to comply with other law, such as 
state and federal laws that govern data privacy, is beyond the scope of these 
rules. 
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IV. 
 

Proposed Amendments to Georgia Rules of Professional Conduct 1.15 (III) 
 

 It is proposed that the following rule be amended by deleting the struck-

through sections and inserting the underlined sections as follows: 

RULE 1.15(III) RECORD KEEPING; TRUST ACCOUNT 
OVERDRAFT NOTIFICATION; EXAMINATION OF RECORDS 
… 

(c) Procedure: 
… 

(2) Timing of Reports: 
(i) The financial institution shall file a report with the 
Office of the General Counsel of the State Bar of Georgia 
in every instance where a properly payable instrument is 
presented against a lawyer trust account containing 
insufficient funds and said instrument is not honored 
within three business days of presentation. 
(ii) The report shall be filed with the Office of the 
General Counsel within fifteen 15 days of the date of the 
presentation of the instrument, even if the instrument is 
subsequently honored after the three business days 
provided in (2) (i) above. 

… 
 
 If the proposed amendments to the rule are adopted, the amended rule would 

read as follows: 

RULE 1.15(III) RECORD KEEPING; TRUST ACCOUNT 
OVERDRAFT NOTIFICATION; EXAMINATION OF RECORDS 
 

(a) Required Bank Accounts: Every lawyer who practices law in 
Georgia and who receives money or other property on behalf of a client or in 
any other fiduciary capacity shall maintain, in an approved financial institution 
as defined by this rule, a trust account or accounts, separate from any business 
and personal accounts. Funds received by the lawyer on behalf of a client or 
in any other fiduciary capacity shall be deposited into this account. The 
financial institution shall be in Georgia or in the state where the lawyer's office 
is located, or elsewhere with the written consent and at the written request of 
the client or third person. 
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(b) Description of Accounts: 
(1) A lawyer shall designate all trust accounts, whether 

general or specific, as well as all deposit slips and checks drawn thereon, 
as an "Attorney Trust Account," "Attorney Escrow Account" "IOLTA 
Account" or "Attorney Fiduciary Account." The name of the attorney 
or law firm responsible for the account shall also appear on all deposit 
slips and checks drawn thereon. 

(2) A lawyer shall designate all business accounts, as well as 
all deposit slips and all checks drawn thereon, as a "Business Account," 
a "Professional Account," an "Office Account," a "General Account," a 
"Payroll Account," "Operating Account" or a "Regular Account." 

(3) Nothing in this rule shall prohibit a lawyer from using any 
additional description or designation for a specific business or trust 
account including fiduciary accounts maintained by the lawyer as 
executor, guardian, trustee, receiver, agent or in any other fiduciary 
capacity. 
(c) Procedure: 

(1) Approved Institutions: 
(i) A lawyer shall maintain his or her trust account only 
in a financial institution approved by the State Bar of 
Georgia, which shall annually publish a list of approved 
institutions. 

(A) Such institutions shall be located within the 
state of Georgia, within the state where the lawyer's 
office is located, or elsewhere with the written 
consent and at the written request of the client or 
third-person. The institution shall be authorized by 
federal or state law to do business in the jurisdiction 
where located and shall be federally insured. A 
financial institution shall be approved as a 
depository for lawyer trust accounts if it abides by 
an agreement to report to the Office of the General 
Counsel whenever any properly payable instrument 
is presented against a lawyer trust account 
containing insufficient funds, and the instrument is 
not honored. The agreement shall apply to all 
branches of the financial institution and shall not be 
canceled except upon 30-days notice in writing to 
the Office of the General Counsel. The agreement 
shall be filed with the Office of General Counsel on 
a form approved by the State Disciplinary Board. 
The agreement shall provide that all reports made by 
the financial institution shall be in writing and shall 
include the same information customarily 
forwarded to the depositor when an instrument is 
presented against insufficient funds. If the financial 
institution is located outside of the state of Georgia, 
it shall also agree in writing to honor any properly 
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issued State Bar of Georgia subpoena. 
(B) In addition to the requirements above, the 
financial institution must also be approved by the 
Georgia Bar Foundation and agree to offer IOLTA 
Accounts in compliance with the additional 
requirements set out in Part XV of the rules of the 
State Bar of Georgia. 

(ii) The Georgia Bar Foundation may waive the 
provisions of this rule in whole or in part for good cause 
shown. A lawyer or law firm may appeal the decision of 
the Georgia Bar Foundation by application to the Supreme 
Court of Georgia. 

(2) Timing of Reports: 
(i) The financial institution shall file a report with the 
Office of the General Counsel of the State Bar of Georgia 
in every instance where a properly payable instrument is 
presented against a lawyer trust account containing 
insufficient funds. 
(ii) The report shall be filed with the Office of the 
General Counsel within 15 days of the date of the 
presentation of the instrument, even if the instrument is 
subsequently honored. 

(3) Nothing shall preclude a financial institution from 
charging a particular lawyer or law firm for the reasonable cost of 
producing the reports and records required by this rule. 

(4) Every lawyer and law firm maintaining a trust account as 
provided by these rules is hereby and shall be conclusively deemed to 
have consented to the reporting and production requirements mandated 
by this rule and shall indemnify and hold harmless each financial 
institution for its compliance with the aforesaid reporting and 
production requirements. 
(d) Effect on Financial Institution of Compliance: The agreement by 

a financial institution to offer accounts pursuant to this rule shall be a 
procedure to advise the State Disciplinary Board of conduct by lawyers and 
shall not be deemed to create a duty to exercise a standard of care or a contract 
with third parties that may sustain a loss as a result of lawyers overdrawing 
lawyer trust accounts. 

(e) Availability of Records: A lawyer shall not fail to produce any of 
the records required to be maintained by these rules at the request of the State 
Disciplinary Board or the Supreme Court of Georgia. This obligation shall be 
in addition to and not in lieu of the procedures contained in Part IV of these 
rules for the production of documents and evidence. 

(f) Audit for Cause: A lawyer shall not fail to submit to an audit for 
cause conducted by the State Disciplinary Board pursuant to Bar Rule 4-111. 
 
The maximum penalty for a violation of this rule is disbarment. 
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Comment 
 
[1] Each financial institution wishing to be approved as a depository of client 
trust funds must file an overdraft notification agreement with the Office of the 
General Counsel of the State Bar of Georgia. The State Bar of Georgia will 
publish a list of approved institutions at least annually. 
 
[2] The overdraft agreement requires that all overdrafts be reported to the 
Office of the General Counsel of the State Bar of Georgia whether or not the 
instrument is honored. It is improper for a lawyer to accept "overdraft 
privileges" or any other arrangement for a personal loan on a client trust 
account, particularly in exchange for the institution's promise to delay or not 
to report an overdraft. The institution must notify the Office of the General 
Counsel of all overdrafts even where the institution is certain that its own error 
caused the overdraft or that the matter could have been resolved between the 
institution and the lawyer within a reasonable period of time. 
 
[3] The overdraft notification provision is not intended to result in the 
discipline of every lawyer who overdraws a trust account. The lawyer or 
institution may explain occasional errors. The provision merely intends that 
the Office of the General Counsel receive an early warning of improprieties so 
that corrective action, including audits for cause, may be taken. 
 
Waiver 
 
[4] A lawyer may seek to have the provisions of this rule waived if the lawyer 
or law firm has its principal office in a county where no bank, credit union, or 
savings and loan association will agree or has agreed to comply with the 
provisions of this rule. Other grounds for requesting a waiver may include 
significant financial or business harm to the lawyer or law firm, such as where 
the unapproved bank is a client of the lawyer or law firm or where the lawyer 
serves on the board of the unapproved bank. 
 
[5] The request for a waiver should be in writing, sent to the Georgia Bar 
Foundation, and should include sufficient information to establish good cause 
for the requested waiver. 
 
[6] The Georgia Bar Foundation may request additional information from the 
lawyer or law firm if necessary to determine good cause. 
 
Audits 
 
[7] Every lawyer's financial records and trust account records are required 
records and therefore are properly subject to audit for cause. The audit 
provisions are intended to uncover errors and omissions before the public is 
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harmed, to deter those lawyers who may be tempted to misuse client's funds 
and to educate and instruct lawyers as to proper trust accounting methods. 
Although the auditors will be employed by the Office of the General Counsel 
of the State Bar of Georgia, it is intended that disciplinary proceedings will be 
brought only when the auditors have reasonable cause to believe discrepancies 
or irregularities exist. Otherwise, the auditors should only educate the lawyer 
and the lawyer's staff as to proper trust accounting methods. 
 
[8] An audit for cause may be conducted at any time and without advance 
notice if the Office of the General Counsel receives sufficient evidence that a 
lawyer poses a threat of harm to clients or the public. The Office of the General 
Counsel must have the written approval of the Chairman of the State 
Disciplinary Board and the President-elect of the State Bar of Georgia to 
conduct an audit for cause. 

 
V. 
 

Proposed Amendments to Georgia Rules of Professional Conduct 1.18 
 

 It is proposed that the following rule be adopted by inserting the underlined 

sections as follows: 

RULE 1.18  DUTIES TO PROSPECTIVE CLIENT 
 

 (a) A person who consults with a lawyer about the possibility of 
forming a client-lawyer relationship with respect to a matter is a prospective 
client. 

 (b) Even when no client-lawyer relationship ensues, a lawyer who 
has learned information from a prospective client shall not use or reveal that 
information, except as Rule 1.9 would permit with respect to information of a 
former client. 

 (c) A lawyer subject to paragraph (b) shall not represent a client with 
interests materially adverse to those of a prospective client in the same or a 
substantially related matter if the lawyer received information from the 
prospective client that could be significantly harmful to that person in the 
matter, except as provided in paragraph (d). If a lawyer is disqualified from 
representation under this paragraph, no lawyer in a firm with which that 
lawyer is associated may knowingly undertake or continue representation in 
such a matter, except as provided in paragraph (d). 
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 (d) When the lawyer has received disqualifying information as 
defined in paragraph (c), representation is permissible if both the affected 
client and the prospective client have given informed consent, confirmed in 
writing. 

Comment 

[1] Prospective clients, like clients, may disclose information to a lawyer, 
place documents or other property in the lawyer's custody, or rely on the 
lawyer's advice. A lawyer's consultations with a prospective client usually are 
limited in time and depth and leave both the prospective client and the lawyer 
free (and sometimes required) to proceed no further. Hence, prospective 
clients should receive some but not all of the protection afforded clients. 

[2] A person becomes a prospective client by consulting with a lawyer about 
the possibility of forming a client-lawyer relationship with respect to a 
matter.  Whether communications, including written, oral, or electronic 
communications, constitute a consultation depends on the circumstances.  For 
example, a consultation is likely to have occurred if a lawyer, either in person 
or through the lawyer’s advertising in any medium, specifically requests or 
invites the submission of information about a potential representation without 
clear and reasonably understandable warnings and cautionary statements that 
limit the lawyer’s obligations, and a person provides information in response. 
See also Comment [4]. In contrast, a consultation does not occur if a person 
provides information to a lawyer in response to advertising that merely 
describes the lawyer’s education, experience, areas of practice, and contact 
information, or provides legal information of general interest. Such a person 
communicates information unilaterally to a lawyer, without any reasonable 
expectation that the lawyer is willing to discuss the possibility of forming a 
client-lawyer relationship, and is thus not a "prospective client." Moreover, a 
person who communicates with a lawyer for the purpose of disqualifying the 
lawyer is not a “prospective client.” 

[3] It is often necessary for a prospective client to reveal information to the 
lawyer during an initial consultation prior to the decision about formation of 
a client-lawyer relationship. The lawyer often must learn such information to 
determine whether there is a conflict of interest with an existing client and 
whether the matter is one that the lawyer is willing to undertake. Paragraph 
(b) prohibits the lawyer from using or revealing that information, except as 
permitted by Rule 1.9, even if the client or lawyer decides not to proceed with 
the representation. The duty exists regardless of how brief the initial 
conference may be. 
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[4] In order to avoid acquiring disqualifying information from a prospective 
client, a lawyer considering whether or not to undertake a new matter should 
limit the initial consultation to only such information as reasonably appears 
necessary for that purpose. Where the information indicates that a conflict of 
interest or other reason for non-representation exists, the lawyer should so 
inform the prospective client or decline the representation. If the prospective 
client wishes to retain the lawyer, and if consent is possible under Rule 1.7, 
then consent from all affected present or former clients must be obtained 
before accepting the representation. 

[5] A lawyer may condition a consultation with a prospective client on the 
person's informed consent that no information disclosed during the 
consultation will prohibit the lawyer from representing a different client in the 
matter. See Rule 1.0(l) for the definition of informed consent. If the agreement 
expressly so provides, the prospective client may also consent to the lawyer's 
subsequent use of information received from the prospective client. 

[6] Even in the absence of an agreement, under paragraph (c), the lawyer is 
not prohibited from representing a client with interests adverse to those of the 
prospective client in the same or a substantially related matter unless the 
lawyer has received from the prospective client information that could be 
significantly harmful if used in the matter. 

[7] Under paragraph (c), the prohibition in this Rule is imputed to other 
lawyers as provided in Rule 1.10, but, under paragraph (d), imputation may 
be avoided if the lawyer obtains the informed consent, confirmed in writing, 
of both the prospective and affected clients. 

[8] For the duty of competence of a lawyer who gives assistance on the merits 
of a matter to a prospective client, see Rule 1.1. For a lawyer's duties when a 
prospective client entrusts valuables or papers to the lawyer's care, see Rule 
1.15. 

 
 If the proposed rule is adopted, the adopted rule would read as follows: 

RULE 1.18 DUTIES TO PROSPECTIVE CLIENT 

 (a) A person who consults with a lawyer about the possibility of 
forming a client-lawyer relationship with respect to a matter is a prospective 
client. 

 (b) Even when no client-lawyer relationship ensues, a lawyer who 
has learned information from a prospective client shall not use or reveal that 
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information, except as Rule 1.9 would permit with respect to information of a 
former client. 

 (c) A lawyer subject to paragraph (b) shall not represent a client with 
interests materially adverse to those of a prospective client in the same or a 
substantially related matter if the lawyer received information from the 
prospective client that could be significantly harmful to that person in the 
matter, except as provided in paragraph (d). If a lawyer is disqualified from 
representation under this paragraph, no lawyer in a firm with which that 
lawyer is associated may knowingly undertake or continue representation in 
such a matter, except as provided in paragraph (d). 

 (d) When the lawyer has received disqualifying information as 
defined in paragraph (c), representation is permissible if both the affected 
client and the prospective client have given informed consent, confirmed in 
writing. 

Comment 

[1] Prospective clients, like clients, may disclose information to a lawyer, 
place documents or other property in the lawyer's custody, or rely on the 
lawyer's advice. A lawyer's consultations with a prospective client usually are 
limited in time and depth and leave both the prospective client and the lawyer 
free (and sometimes required) to proceed no further. Hence, prospective 
clients should receive some but not all of the protection afforded clients. 

[2] A person becomes a prospective client by consulting with a lawyer about 
the possibility of forming a client-lawyer relationship with respect to a 
matter.  Whether communications, including written, oral, or electronic 
communications, constitute a consultation depends on the circumstances.  For 
example, a consultation is likely to have occurred if a lawyer, either in person 
or through the lawyer’s advertising in any medium, specifically requests or 
invites the submission of information about a potential representation without 
clear and reasonably understandable warnings and cautionary statements that 
limit the lawyer’s obligations, and a person provides information in response. 
See also Comment [4].  In contrast, a consultation does not occur if a person 
provides information to a lawyer in response to advertising that merely 
describes the lawyer’s education, experience, areas of practice, and contact 
information, or provides legal information of general interest. Such a person 
communicates information unilaterally to a lawyer, without any reasonable 
expectation that the lawyer is willing to discuss the possibility of forming a 
client-lawyer relationship, and is thus not a "prospective client." Moreover, a 
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person who communicates with a lawyer for the purpose of disqualifying the 
lawyer is not a “prospective client.” 

[3] It is often necessary for a prospective client to reveal information to the 
lawyer during an initial consultation prior to the decision about formation of 
a client-lawyer relationship. The lawyer often must learn such information to 
determine whether there is a conflict of interest with an existing client and 
whether the matter is one that the lawyer is willing to undertake. Paragraph 
(b) prohibits the lawyer from using or revealing that information, except as 
permitted by Rule 1.9, even if the client or lawyer decides not to proceed with 
the representation. The duty exists regardless of how brief the initial 
conference may be. 

[4] In order to avoid acquiring disqualifying information from a prospective 
client, a lawyer considering whether or not to undertake a new matter should 
limit the initial consultation to only such information as reasonably appears 
necessary for that purpose. Where the information indicates that a conflict of 
interest or other reason for non-representation exists, the lawyer should so 
inform the prospective client or decline the representation. If the prospective 
client wishes to retain the lawyer, and if consent is possible under Rule 1.7, 
then consent from all affected present or former clients must be obtained 
before accepting the representation. 

[5] A lawyer may condition a consultation with a prospective client on the 
person's informed consent that no information disclosed during the 
consultation will prohibit the lawyer from representing a different client in the 
matter. See Rule 1.0(l) for the definition of informed consent. If the agreement 
expressly so provides, the prospective client may also consent to the lawyer's 
subsequent use of information received from the prospective client. 

[6] Even in the absence of an agreement, under paragraph (c), the lawyer is 
not prohibited from representing a client with interests adverse to those of the 
prospective client in the same or a substantially related matter unless the 
lawyer has received from the prospective client information that could be 
significantly harmful if used in the matter. 

[7] Under paragraph (c), the prohibition in this Rule is imputed to other 
lawyers as provided in Rule 1.10, but, under paragraph (d), imputation may 
be avoided if the lawyer obtains the informed consent, confirmed in writing, 
of both the prospective and affected clients. 

[8] For the duty of competence of a lawyer who gives assistance on the merits 
of a matter to a prospective client, see Rule 1.1. For a lawyer's duties when a 
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prospective client entrusts valuables or papers to the lawyer's care, see Rule 
1.15. 

 
VI. 

 
Proposed Amendments Bar Rule 4-204.1. Notice of Investigation 

 
 It is proposed that the following rule be amended by deleting the struck-

through sections and inserting the underlined sections as follows: 

Rule 4-204.1. Notice of Investigation 
 

(a) A Notice of Investigation shall accord the respondent 
reasonable notice of the charges against him and a reasonable opportunity to 
respond to the charges in writing. The Notice shall contain: 

(1) a statement that the grievance or written description pursuant to 
Bar Rule 4-202 (b) is being transmitted to the State Disciplinary 
Board; 

(2) a copy of the grievance or written description pursuant to Bar 
Rule 4-202 (b); 

(3) a list of the rules that appear to have been violated; 

(4) the name and address of the State Disciplinary Board member 
assigned to investigate the grievance matter and a list of the State 
Disciplinary Board members; and 

(5) a statement of the respondent’s right to challenge the 
competency, qualifications or objectivity of any State Disciplinary 
Board member. 

(b) The form for the Notice of Investigation shall be approved by 
the State Disciplinary Board. 

(c) The Office of the General Counsel shall cause the Notice of 
Investigation to be served upon the respondent pursuant to Bar Rule 4-203.1. 
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 If the proposed amendments to the rule are adopted, the amended rule would 

read as follows: 

Rule 4-204.1. Notice of Investigation 
 

(a) A Notice of Investigation shall accord the respondent 
reasonable notice of the charges against him and a reasonable opportunity to 
respond to the charges in writing. The Notice shall contain: 

(1) a statement that the grievance or written description pursuant to 
Bar Rule 4-202 (b) is being transmitted to the State Disciplinary 
Board; 

(2) a copy of the grievance or written description pursuant to Bar 
Rule 4-202 (b); 

(3) a list of the rules that appear to have been violated; 

(4) the name and address of the State Disciplinary Board member 
assigned to investigate the matter and a list of the State Disciplinary 
Board members; and 

(5) a statement of the respondent’s right to challenge the 
competency, qualifications or objectivity of any State Disciplinary 
Board member. 

(b) The form for the Notice of Investigation shall be approved by 
the State Disciplinary Board. 

(c) The Office of the General Counsel shall cause the Notice of 
Investigation to be served upon the respondent pursuant to Bar Rule 4-203.1. 

 
 SO MOVED, this    day of    , 20__. 
 
 
 
 
 

[signature on next page] 
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       Counsel for the State Bar of Georgia 
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