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have experienced some signiﬁcant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
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solicit monetary contributions but
accepts assistance or donations in kind.

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need ﬁts within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a ﬁre loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help ﬁnd solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members oﬀered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was ﬂown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.

FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their
names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneficial as well as enjoyable We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staff
Jeffrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE
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TAX REFORM AND OTHER RECENT FEDERAL INCOME, ESTATE, AND GIFT TAX
DEVELOPMENTS FOR NONPROFIT ORGANIZATIONS
THE YEAR 2017
By
Cassady V. (“Cass”) Brewer
Associate Professor of Law
Georgia State University College of Law
Atlanta, Georgia 30303
Tele: 404-413-9158
e-mail: cbrewer@gsu.edu

Note: The following individuals also contributed to the contents of this outline: Martin J.
McMahon, Jr., James J. Freeland Eminent Scholar in Taxation and Professor of Law Emeritus,
University of Florida Levin College of Law, Gainesville, FL, and Bruce A. McGovern, Professor
of Law and Director, Tax Clinic, South Texas College of Law Houston.
IMPORTANT: Recall that the overall federal income tax treatment of nonprofit organizations
depends upon two very important preliminary determinations: (i) whether the entity qualifies for
and has obtained federal tax-exempt status pursuant to IRC § 501(a); and (ii) whether the entity is
formed under state law as a trust, as an unincorporated association, or as nonprofit corporation.
Therefore, unless the context clearly indicates otherwise, this outline assumes that any nonprofit
organization discussed herein has qualified for and has obtained tax-exempt status under
IRC 501(a) and, furthermore, is exempt pursuant to IRC § 501(c)(3), by far the predominant
category of exempt organizations. Otherwise, the entity is treated the same for federal income
(and most other federal) tax purposes as a nonexempt trust, nonexempt unincorporated association,
or nonexempt corporation. With respect to its chosen state-law form, if an IRC § 501(c)(3) exempt
organization is formed as a trust, then for most federal tax reporting and payment purposes other
than its exempt status the entity is treated as a trust wherever trust tax rules normally would apply
(e.g., rates and brackets for paying income tax, deductions available where allowed, etc.). If an
IRC § 501(c)(3) exempt organization is formed under state law as an unincorporated association
or a nonprofit corporation, then for most federal tax reporting and payment purposes other than its
exempt status the entity is treated as a corporation wherever normal corporate tax rules would
apply (e.g., rates and brackets for paying income tax, deductions available where allowed, etc.).
Of course, the above-mentioned general rules regarding the federal tax treatment of nonprofit
organizations formed as state-law trusts, unincorporated associations, or nonprofit corporations
are subject to important exceptions wherever special rules apply due to the unique, tax-exempt
status of the organization (e.g., excise tax rules, charitable contribution reporting rules, unrelated
business income tax rules, etc.). Finally, this outline does not discuss in any significant manner
federal tax developments applicable to tax-exempt retirement, IRA, SEP, pension, or other
employee-benefit plans, or special rules applicable to exempt organization employees or other
individuals participating in such plans.
On December 22, 2017, the President signed legislation that makes significant amendments to the
Internal Revenue Code of 1986. This legislation, which became Pub. L. No. 115-97, is colloquially
referred to as the Tax Cuts and Jobs Act (“TCJA”). This outline refers to the legislation in this manner
and summarizes changes that, in our judgment, are the most important. The outline does not attempt
to list the legislation’s provisions comprehensively or to explain them in detail. For further explanation
and details, the complete Conference Report accompanying TCJA may be found here. Finally, readers
should note that many of the TCJA changes affecting individual taxpayers are temporary and sunset
for taxable years beginning after December 31, 2025.
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I.

ACCOUNTING
A. Accounting Methods

1. Many more taxpayers now can use the cash method of accounting. The 2017
Tax Cuts and Jobs Act, § 13102, made several amendments to expand the universe of C corporations,
partnerships, and businesses with inventory that can use the cash method of accounting. These
amendments apply to taxable years beginning after 2017.

General Rules for C Corporations. Code § 448(a) provides as a general rule that a C corporation,
or a partnership with a C corporation as a partner, cannot use the cash method of accounting. Prior to
amendment by the 2017 Tax Cuts and Jobs Act, an exception in § 448(b)(3) provided that this
prohibition did not apply to an entity that met a gross receipts test for all prior tax years, and
§ 448(c)(1) provided that an entity met the gross receipts test for a year if its average annual gross
receipts (measured over the three preceding tax years) did not exceed $5 million. The legislation
made two significant changes. First, the legislation removed the requirement that an entity must meet
the gross receipts test for all prior tax years in order to use the cash method. Instead, under amended
§ 448(b)(3), the inquiry is simply whether the entity’s average annual gross receipts, measured over
the three preceding tax years, were below a specified limit. Second, the legislation increased the $5
million limit to $25 million. Accordingly, a C corporation, or a partnership with a C corporation as a
partner, can use the cash method of accounting for a year if its average annual gross receipts,
measured over the three prior years, do not exceed $25 million.
Farming C Corporations. Under Code § 447(a), taxable income from farming of a C corporation
(or a partnership with a C corporation as a partner) engaged in the trade or business of farming must
be determined using the accrual method of accounting. Prior to amendment by the 2017 Tax Cuts and
Jobs Act, § 447(c)(2) provided that that this requirement did not apply if the C corporation met the
gross receipts test specified in § 447(d). This gross receipts test required that, for all prior tax years,
the C corporation’s gross receipts must not have exceeded $1 million ($25 million in the case of
family corporations). The legislation amended § 447(c)(2) to apply the same gross receipts test (in
§ 448(c)) that applies to C corporations generally. Pursuant to this amendment, a C corporation (or a
partnership with a C corporation as a partner) engaged in the trade or business of farming can use the
cash method of accounting for a year if its average annual gross receipts, measured over the three
prior years, do not exceed $25 million.
Businesses with Inventory. Under § 471(c)(1)(A) as amended by the 2017 Tax Cuts and Jobs Act,
a business that meets the gross receipts test of § 448(c) (average annual gross receipts, measured over
the three prior years, do not exceed $25 million) can use the cash method of accounting even if
inventories are a material income-producing factor. Thus, even if a C corporation has inventory, as
long as it meets the gross receipts test, it can use the cash method of accounting.
Inflation Adjustment. According to § 448(c)(4), as amended by the 2017 Tax Cuts and Jobs Act,
the $25 million figure used for purposes of the average gross receipts test will be adjusted for
inflation (rounded to the nearest million) for taxable years beginning after 2018.
Change in Method of Accounting. A business that changes from the accrual method to the cash
method to take advantage of the new rules will have a change in method of accounting. According to
§§ 447(d) and 448(d)(7), these changes in method of accounting are treated as made with the consent
of the IRS. Presumably, the IRS will issue automatic change procedures to facilitate such changes.
B. Inventories
1. Simplified inventory accounting for small businesses. Under § 471(a) and Reg.
§ 1.471-1, taxpayers for whom the production, purchase, or sale of merchandise is an incomeproducing factor must account for inventories. Generally, under Reg. § 1.446-1(c)(2), when the use of
inventories is necessary to clearly reflect income, a taxpayer must use the accrual method for purchases
and sales. The 2017 Tax Cuts and Jobs Act, § 13102, redesignated § 471(c) as § 471(d) and added new
§ 471(c). New § 471(c) provides that taxpayers meeting the gross receipts test of § 448(c) (average
annual gross receipts, measured over the three prior years, do not exceed $25 million) are not required
to account for inventories under § 471. Instead, such taxpayers can use a method of accounting for
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inventories that either (1) treats inventories as non-incidental materials and supplies, or (2) conforms
to the taxpayer’s financial accounting treatment of inventories (either in an “applicable financial
statement” as defined in § 451(b)(3) or in the taxpayer’s books and records). This rule applies to taxable
years beginning after 2017. Any change in method of accounting that a taxpayer makes pursuant to
this new rule is treated, according to § 471(c)(4), as made with the consent of the IRS. Presumably, the
IRS will issue automatic change procedures to facilitate such changes.
C. Installment Method
D. Year of Inclusion or Deduction
1. An expanded exception to the uniform capitalization rules for small
businesses. The 2017 Tax Cuts and Jobs Act, § 13102, redesignated Code § 263A(i) as § 263A(j) and
added new § 263A(i). New § 263A(i) excludes from the uniform capitalization rules of § 263A any
taxpayers meeting the gross receipts test of § 448(c) (average annual gross receipts, measured over the
three prior years, do not exceed $25 million). In the case of a taxpayer other than a corporation or a
partnership, the gross receipts test is applied as if each trade or business of the taxpayer were a
corporation or partnership. This exclusion is broader than one that existed before this change. Prior to
this amendment, taxpayers that produced property and those that acquired property for resale generally
were subject to § 263A, but an exception existed for taxpayers acquiring property for resale with
average annual gross receipts that did not exceed $10 million. Under new § 263A(i), all taxpayers
(other than tax shelters), including those that produce property, with average annual gross receipts that
do not exceed $25 million, are not subject to the uniform capitalization rules. This provision applies to
taxable years beginning after 2017. Any change in method of accounting that a taxpayer makes
pursuant to this new rule is treated, according to § 263A(i)(3), as made with the consent of the IRS.
Presumably, the IRS will issue automatic change procedures to facilitate such changes.
2. Accrual-method taxpayers may have to recognize income sooner as a result of
legislative changes. The 2017 Tax Cuts and Jobs Act, § 13221, amended Code § 451 to make two
changes that affect the recognition of income and the treatment of advance payments by accrual method
taxpayers. Both changes apply to taxable years beginning after 2017. Any change in method of
accounting required by these amendments for taxable years beginning after 2017 is treated as initiated
by the taxpayer and made with the consent of the IRS.

All events test linked to revenue recognition on certain financial statements. The legislation
amended Code § 451 by redesignating § 451(b) through (i) as § 451(d) through (k) and adding a new
§ 451(b). New § 451(b) provides that, for accrual-method taxpayers, “the all events test with respect
to any item of gross income (or portion thereof) shall not be treated as met any later than when such
item (or portion thereof) is taken into account as revenue in” either (1) an applicable financial
statement, or (2) another financial statement specified by the IRS. Thus, taxpayers subject to this rule
must include an item in income for tax purposes upon the earlier of satisfaction of the all events test
or recognition of the revenue in an applicable financial statement (or other specified financial
statement). According to the Conference Report that accompanied the legislation, this means, for
example, that any unbilled receivables for partially performed services must be recognized to the
extent the amounts are taken into income for financial statement purposes. Income from mortgage
servicing contracts is not subject to the new rule. The new rule also does not apply to a taxpayer that
does not have either an applicable financial statement or another specified financial statement. An
“applicable financial statement” is defined as (1) a financial statement that is certified as being
prepared in accordance with generally accepted accounting principles that is (a) a 10-K or annual
statement to shareholders required to be filed with the Securities and Exchange Commission, (b) an
audited financial statement used for credit purposes, reporting to shareholders, partners, other
proprietors, or beneficiaries, or for any other substantial nontax purpose, or (c) filed with any other
federal agency for purposes other than federal tax purposes; (2) certain financial statements made on
the basis of international financial reporting standards and filed with certain agencies of a foreign
government; or (3) a financial statement filed with any other regulatory or governmental body
specified by IRS.

5

Chapter 1
6 of 73

Advance payments for goods or services. The legislation amended Code § 451 by redesignating
§ 451(b) through (i) as § 451(d) through (k) and adding a new § 451(c). This provision essentially
codifies the deferral method of accounting for advance payments reflected in Rev. Proc. 2004-34,
2004-22 I.R.B. 991. New § 451(c) provides that an accrual-method taxpayer who receives an
advance payment can either (1) include the payment in gross income in the year of receipt, or
(2) elect to defer the category of advance payments to which such advance payment belongs. If a
taxpayer makes the deferral election, then the taxpayer must include in gross income any portion of
the advance payment required to be included by the applicable financial statement rule described
above, and include the balance of the payment in gross income in the taxable year following the year
of receipt. An advance payment is any payment: (1) the full inclusion of which in gross income for
the taxable year of receipt is a permissible method of accounting (determined without regard to this
new rule), (2) any portion of which is included in revenue by the taxpayer for a subsequent taxable
year in an applicable financial statement (as previously defined) or other financial statement specified
by the IRS, and (3) which is for goods, services, or such other items as the IRS may identify. The
term “advance payment” does not include several categories of items, including rent, insurance
premiums, and payments with respect to financial instruments.
II.

BUSINESS INCOME AND DEDUCTIONS
A. Income

1. When we said tangible personal property, we really meant tangible personal
property, says Congress. Under § 74(c), an employee can exclude from gross income the value of an
“employee achievement award,” and the employer’s deduction for such an award is limited by
§ 274(j)(1). An employee achievement award is defined in § 274(j)(3)(A)(i) as an item of tangible
personal property transferred by an employer to an employee that is awarded as part of a meaningful
presentation and under conditions and circumstances that do not create a significant likelihood of the
payment of disguised compensation. The 2017 Tax Cuts and Jobs Act, § 13310, amended Code § 274(j)
to add a definition of “tangible personal property” in new § 274(j)(3)(A)(ii). Under this definition, the
term “tangible personal property” does not include either (1) cash, cash equivalents, gift cards, gift
coupons, or gift certificates, or (2) vacations, meals, lodging, tickets to theater or sporting events,
stocks, bonds, other securities, and other similar items. Despite this definition, arrangements can
qualify as an employee achievement award if they “confer only the right to select and receive tangible
personal property from a limited array of such items pre-selected or pre-approved by the employer.”
This provision applies to amounts paid or incurred after 2017.
B. Deductible Expenses versus Capitalization
C. Reasonable Compensation
D. Miscellaneous Deductions
1. Standard mileage rates for 2018. Notice 2018-3, 2018-2 I.R.B. 285 (12/14/17).
The standard mileage rate for business miles in 2018 goes up to 54.5 cents per mile (from 53.5 cents
in 2017) and the medical/moving rate goes up to 18 cents per mile (from 17 cents in 2017). The
charitable mileage rate remains fixed by § 170(i) at 14 cents. The portion of the business standard
mileage rate treated as depreciation is 25 cents per mile for 2018 (unchanged from 2017).
2. And no more deductions for employers for most qualified transportation
fringe benefits such as employer-paid parking. The 2017 Tax Cuts and Jobs Act, § 13304(c),
amended Code § 274(a) by adding § 274(a)(4), which provides that, for amounts paid or incurred
after 2017, no deduction is allowed for any “qualified transportation fringe” (as defined in § 132(f))
provided to an employee of the taxpayer. A qualified transportation fringe is any of the following
provided by an employer to an employee: (1) transportation in a commuter highway vehicle in
connection with travel between the employee’s residence and place of employment, (2) any transit
pass, (3) qualified parking, and (4) any qualified bicycle commuting reimbursement. Further, the
legislation added new § 274(l), which provides:

1. General Rule. No deduction shall be allowed under this chapter for any expense
incurred for providing any transportation, or any payment or reimbursement, to
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an employee of the taxpayer in connection with travel between the employee's
residence and place of employment, except as necessary for ensuring the safety of
the employee.
2. Exception. In the case of any qualified bicycle commuting reimbursement (as
described in section 132(f)(5)(F)), this subsection shall not apply for any amounts
paid or incurred after December 31, 2017, and before January 1, 2026.
Effect on Employers. Under § 274 as amended, an employer cannot deduct the cost of
transportation in a commuter highway vehicle, a transit pass, or qualified parking paid or incurred
after 2017. However, the employer can deduct the cost of a qualified bicycle commuting
reimbursement paid or incurred after 2017 and before 2026.
Effect on Employees. With one exception, the legislation did not change the tax treatment of
employees with respect to qualified transportation fringes. Employees can still (as under prior law)
exclude from gross income (subject to applicable limitations) any of the following provided by an
employer: (1) transportation in a commuter highway vehicle in connection with travel between the
employee’s residence and place of employment, (2) any transit pass, or (3) qualified parking. The
exception is a qualified bicycle commuting reimbursement, which, under new § 132(f)(8), must be
included in an employee’s gross income for taxable years beginning after 2017 and before 2026.
3. Rats! We knew that we should have been architects or engineers instead of tax
advisors. The 2017 Tax Cuts and Jobs Act, § 11011, added § 199A, thereby creating an unprecedented,
new deduction for trade or business (and certain other) income earned by sole proprietors, partners of
partnerships (including members of LLCs taxed as partnerships or as sole proprietorships), and
shareholders of S corporations. New § 199A is intended to put owners of flow-through entities (but
also including sole proprietorships) on par with C corporations that will benefit from the new reduced
21% corporate tax rate; however, in our view, the new provision actually makes many flow-through
businesses even more tax-favored than they were under pre-TCJA law.

Big Picture. Oversimplifying a bit to preserve our readers’ (and the authors’) sanity, new § 199A
essentially grants a special 20 percent deduction for “qualified business income” (principally, trade
or business income, but not wages) of certain taxpayers (but not most personal service providers
except those falling below an income threshold). In effect, then, new § 199A reduces the top
marginal rate of certain taxpayers with respect to their trade or business income (but not wages) by
20 percent (i.e., the maximum 37 percent rate becomes 29.6 percent on qualifying business income
assuming the taxpayer is not excluded from the benefits of the new statute). Most high-earning (over
$415,000 taxable income if married filing jointly) professional service providers (including lawyers,
accountants, investment advisors, physicians, etc., but not architects or engineers) are excluded from
the benefits of new § 199A. Of course, the actual operation of new § 199A is considerably more
complicated, but the highlights (lowlights?) are as summarized above.
Effective dates. Section 199A applies to taxable years beginning after 2017 and before 2026.
Initial Observations. Our initial, high-level observations of new § 199A are set forth below:
1. How § 199A applies. New § 199A is applied at the individual level of any qualifying
taxpayer by first requiring a calculation of taxable income excluding the deduction allowed
by § 199A and then allowing a special deduction of 20 percent of qualified business income
against taxable income to determine a taxpayer’s ultimate federal income tax liability. Thus,
the deduction is not an above-the-line deduction allowed in determining adjusted gross
income; it is a deduction that reduces taxable income. The deduction is available both to
those who itemize deductions and those who take the standard deduction. The deduction
cannot exceed the amount of the taxpayer’s taxable income reduced by net capital gain. The
§ 199A deduction applies for income tax purposes; it does not reduce self-employment taxes.
Query what states that piggyback off federal taxable income will do with respect to new
§ 199A. Presumably, the deduction will be disallowed for state income tax purposes.
2. Eligible taxpayers. Section 199A(a) provides that the deduction is available to “a taxpayer
other than a corporation.” The deduction of § 199A is available to individuals, estates, and
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trusts. For S corporation shareholders and partners, the deduction applies at the shareholder
or partner level. Section 199A(f)(4) directs Treasury to issue regulations that address the
application of § 199A to tiered entities.
3. Qualified trades or businesses (or, what’s so special about architect and engineers?)—
§ 199A(d). One component of the § 199A deduction is 20 percent of the taxpayer’s qualified
business income. To have qualified business income, the taxpayer must be engaged in a
qualified trade or business, which is defined as any trade or business other than (1) the trade
or business of performing services as an employee, or (2) a specified service trade or
business. A specified service trade or business is defined (by reference to Code
§ 1202(e)(3)(A)) as “any trade or business involving the performance of services in the fields
of health, … law, accounting, actuarial science, performing arts, consulting, athletics,
financial services, brokerage services, or any trade or business where the principal asset of
such trade or business is the reputation or skill of 1 or more of its employees.” Architects and
engineers must be special, because they are excluded from the definition of a specified
service trade or business. There is no reasoned explanation for this exclusion in the 2017
TCJA Conference Report. Note: taxpayers whose taxable income, determined without regard
to the § 199A deduction, is below a specified threshold are not subject to the exclusion for
specified service trades or businesses, i.e., these taxpayers can take the § 199A deduction
even if they are doctors, lawyers, accountants etc. The thresholds are $315,000 for married
taxpayers filing jointly and $157,500 for all other taxpayers. (These figures will be adjusted
for inflation in years beginning after 2018.) Taxpayers whose taxable income exceeds these
thresholds are subject to a phased reduction of the benefit of the § 199A deduction until
taxable income reaches $415,000 for joint filers and $207,500 for all other taxpayers, at
which point the service business cannot be treated as a qualified trade or business.
4. Qualified business income—§ 199A(c). One component of the § 199A deduction is 20
percent of the taxpayer’s qualified business income, which is generally defined as the net
amount from a qualified trade or business of items of income, gain, deduction, and loss
included or allowed in determining taxable income. Excluded from the definition are:
(1) income not effectively connected with the conduct of a trade or business in the United
States, (2) specified investment-related items of income, gain, deduction, or loss, (3) amounts
paid to an S corporation shareholder that are reasonable compensation, (4) guaranteed
payments to a partner for services, (5) to the extent provided in regulations, payments to a
partner for services rendered other than in the partner’s capacity as a partner, and
(6) qualified REIT dividends, qualified cooperative dividends, or qualified publicly traded
partnership income (because these three categories are separate components of the § 199A
deduction).
5. Determination of the amount of the § 199A deduction—§ 199A(a)-(b). Given the much-touted
simplification thrust of the 2017 Tax Cuts and Jobs Act, determining the amount of a
taxpayer’s § 199A deduction is surprisingly complex. One way to approach the calculation is
to think of the § 199A deduction as the sum of three buckets, subject to two limitations.
Bucket 1 is the sum of the following from all of the taxpayer’s qualified trades or businesses,
determined separately for each qualified trade or business: the lesser of (1) 20 percent of the
qualified trade or business income with respect to the trade or business, or (2) the greater of
(a) 50 percent of the W–2 wages with respect to the qualified trade or business, or (b) the
sum of 25 percent of the W–2 wages with respect to the qualified trade or business, plus 2.5
percent of the unadjusted basis immediately after acquisition of all qualified property. (Note:
this W-2 wages and capital limitation does not apply to taxpayers whose taxable income is
below the $157,500/$315,000 thresholds mentioned earlier in connection with the definition
of a qualified trade or business. For taxpayers below the thresholds, Bucket 1 is simply 20
percent of the qualified trade or business income. For taxpayers above the thresholds, the
wage and capital limitation phases in and fully applies once taxable income reaches
$207,500/$415,000.) Bucket 2 is 20 percent of the sum of the taxpayer’s qualified REIT
dividends and qualified publicly traded partnership income. Bucket 3 is the lesser of (1) 20
percent of the taxpayer’s qualified cooperative dividends, or (2) the taxpayer’s taxable
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income reduced by net capital gain. Limitation 1 is that the sum of Bucket 1 and Bucket 2
cannot exceed 20 percent of the amount by which the taxpayer’s taxable income exceeds the
sum of the taxpayer’s net capital gain and qualified cooperative dividends. Limitation 2 is an
overall limitation and provides that the sum of Buckets 1, 2 and 3 (after application of
Limitation 1) cannot exceed the amount of the taxpayer’s taxable income reduced by the
taxpayer’s net capital gain. Thus, a taxpayer’s § 199A deduction is determined by adding
together Buckets 1 and 2, applying Limitation 1, adding Bucket 3, and then applying
Limitation 2.
6. An incentive for business profits rather than wages. Given a choice, most taxpayers who
qualify for the § 199A deduction would prefer to be compensated as an independent
contractor (i.e., 1099 contractor) rather than as an employee (i.e., W-2 wages), unless
employer-provided benefits dictate otherwise because, to the extent such compensation is
“qualified business income,” a taxpayer may benefit from the 20 percent deduction
authorized by § 199A.
7. The “Edwards/Gingrich loophole” for S corporations becomes more attractive. New § 199A
exacerbates the games currently played by S corporation shareholders regarding minimizing
compensation income (salaries and bonuses) and maximizing residual income from the
operations of the S corporation. For qualifying S corporation shareholders, minimizing
compensation income not only will save on the Medicare portion of payroll taxes, but also
will maximize any deduction available under new § 199A.
4. Violations of law just became a little more expensive. The 2017 Tax Cuts and
Jobs Act, § 13306, amended Code § 162(f) to disallow deductions:

for any amount paid or incurred (whether by suit, agreement, or otherwise) to, or at the
direction of, a government or governmental entity in relation to the violation of any
law or the investigation or inquiry by such government or entity into the potential
violation of any law.
Prior to amendment, § 162(f) stated simply that “[n]o deduction shall be allowed … for any fine or
similar penalty paid to a government for the violation of any law.” The intent of this provision
appears to be to broaden the category of nondeductible items beyond those that might technically
constitute a fine or penalty. The amended statute contains exceptions for (1) certain amounts for
restitution or remediation (including remediation of property) or to come into compliance with law
that are identified as such in a court order or settlement agreement, (2) amounts paid or incurred
pursuant to a court order in a suit in which no government or governmental entity is a party, and
(3) any amount paid or incurred as taxes due. Payments of restitution for failure to pay taxes that are
assessed as restitution in the same manner as a tax qualify for the first exception just listed only if the
amounts “would have been allowed as a deduction under this chapter if it had been timely paid.” This
rule appears to mean that a payment of restitution in a tax case qualifies for the exception only if the
taxes would have been deductible if timely paid. The legislation also adds to the Code § 6050X,
which requires government agencies to report to the IRS and the taxpayer the amount of each
settlement agreement or order entered into where the aggregate amount required to be paid or
incurred to or at the direction of the government is at least $600 (or such other amount as may be
specified by Treasury). These reports will separately identify any amounts that are for restitution or
remediation of property, or correction of noncompliance. The disallowance of deductions and the
new reporting requirement apply to amounts paid or incurred on or after December 22, 2017, the date
of enactment, but do not apply to amounts paid or incurred under any binding order or agreement
entered into before that date.
5. Businesses will have to allow survivors of sexual harassment and sexual abuse
to dish the dirt or else forgo a deduction. The 2017 Tax Cuts and Jobs Act, § 13307, amended Code
§ 162 by redesignating § 162(q) as § 162(r) and adding new § 162(q), which provides that no deduction
is allowed for any settlement, payment, or attorney fees related to sexual harassment or sexual abuse
if such payments are subject to a nondisclosure agreement. The provision applies to amounts paid or
incurred after the date of enactment, December 22, 2017.
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6. Glad-handing local officials is now more expensive: deductions for local
lobbying expenses are disallowed. The 2017 Tax Cuts and Jobs Act, § 13308, amended Code § 162(e)
by striking § 162(e)(2) and (7) and redesignating the remaining paragraphs accordingly. Prior to their
repeal, § 162(e)(2) and (7) allowed as a deduction costs incurred in carrying on a trade or business to
lobby local councils or similar governing bodies, including Indian tribal governments. This change
applies to amounts paid or incurred after the date of enactment, December 22, 2017.
E. Depreciation & Amortization
1. Section 280F 2017 depreciation tables for business autos, light trucks, and
vans. Rev. Proc. 2017-29, 2017-14 I.R.B. 1065 (3/24/17). The IRS has published depreciation tables
with the 2017 depreciation limits for business use of small vehicles:

2017 Passenger Automobiles with § 168(k) first year recovery:
1st Tax Year

$11,160

2nd Tax Year

$ 5,100

3rd Tax Year

$ 3,050

Each Succeeding Year

$ 1,875

2017 Trucks and Vans with § 168(k) first year recovery:
1st Tax Year

$11,560

2nd Tax Year

$ 5,700

3rd Tax Year

$ 3,450

Each Succeeding Year

$ 2,075

2017 Passenger Automobiles (no § 168(k) first year recovery):
1st Tax Year

$ 3,160

2nd Tax Year

$ 5,100

3rd Tax Year

$ 3,050

Each Succeeding Year

$ 1,875

2017 Trucks and Vans (no § 168(k) first year recovery):
1st Tax Year

$ 3,560

2nd Tax Year

$ 5,700

3rd Tax Year

$ 3,450

Each Succeeding Year

$ 2,075

2. Certain depreciation and amortization provisions of the 2017 Tax Cuts and

Jobs Act:
a. Increased limits and expansion of eligible property under § 179.

Increased § 179 Limits. The 2017 Tax Cuts and Jobs Act, § 13101, increased the maximum
amount a taxpayer can deduct under § 179 to $1 million (increased from $520,000). This limit is
reduced dollar-for-dollar to the extent the taxpayer puts an amount of § 179 property in service that
exceeds a specified threshold. The legislation increased this threshold to $2.5 million (increased from
$2,070,000). These changes apply to property placed in service in taxable years beginning after 2017.
The legislation did not change the limit on a taxpayer’s § 179 deduction for a sport utility vehicle,
which remains at $25,000. The basic limit of $1 million, the phase-out threshold of $2.5 million, and
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the sport utility vehicle limitation of $25,000 all will be adjusted for inflation for taxable years
beginning after 2018.
Revised and expanded definition of qualified real property. The 2017 Tax Cuts and Jobs Act,
§ 13101, also simplified and expanded the definition of “qualified real property,” the cost of which
can be deducted under § 179 (subject to the applicable limits just discussed). Prior to amendment by
the 2017 Tax Cuts and Jobs Act, § 179(f) defined qualified real property as including “qualified
leasehold improvement property,” “qualified restaurant property,” and “qualified retail improvement
property.” The legislation revised the definition of qualified real property by replacing these three
specific categories with a single category, “qualified improvement property” as defined in
§ 168(e)(6). Section 168(e)(6) defines qualified improvement property (subject to certain exceptions)
as “any improvement to an interior portion of a building which is nonresidential real property if such
improvement is placed in service after the date such building was first placed in service.” In addition,
the legislation expands the category of qualified real property by defining it to include the following
improvements to nonresidential real property placed in service after the date the property was first
placed in service: (1) roofs, (2) heating, ventilation, and air-conditioning property, (3) fire protection
and alarm systems, and (4) security systems. These changes apply to property placed in service in
taxable years beginning after 2017.
Section 179 property expanded to include certain personal property used to furnish lodging. The
2017 Tax Cuts and Jobs Act, § 13101, also amended Code § 179(d)(1). The effect of this amendment
is to include within the definition of § 179 property certain depreciable tangible personal property
used predominantly to furnish lodging or in connection with furnishing lodging (such as beds or
other furniture, refrigerators, ranges, and other equipment).
b. Goodbye, basis; hello 100 percent § 168(k) bonus first-year depreciation!

100 percent bonus depreciation for certain property. The 2017 Tax Cuts and Jobs Act, § 13201,
amended Code § 168(k)(1) and 168(k)(6) to permit taxpayers to deduct 100 percent of the cost of
qualified property for the year in which the property is placed in service. This change applies to
property acquired and placed in service after September 27, 2017, and before 2023. The percentage
of the property’s adjusted basis that can be deducted is reduced from 100 percent to 80 percent in
2023, 60 percent in 2024, 40 percent in 2025, and 20 percent in 2026. (These periods are extended by
one year for certain aircraft and certain property with longer production periods). Property acquired
on or before September 27, 2017 and placed in service after that date is eligible for bonus
depreciation of 50 percent if placed in service before 2018, 40 percent if placed in service in 2018, 30
percent if placed in service in 2019, and is ineligible for bonus depreciation if placed in service after
2019.
Used property eligible for bonus depreciation. The legislation also amended Code § 168(k)(2)(A)
and (E) to make used property eligible for bonus depreciation under § 168(k). Prior to this change,
property was eligible for bonus depreciation only if the original use of the property commenced with
the taxpayer. This rule applies to property acquired and placed in service after September 27, 2017.
Note, however, that used property is eligible for bonus depreciation only if it is acquired “by
purchase” as defined in § 179(d)(2). This means that used property is not eligible for bonus
depreciation if the property (1) is acquired from certain related parties (within the meaning of §§ 267
or 707(b)), (2) is acquired by one component member of a controlled group from another component
member of the same controlled group, (3) is property the basis of which is determined by reference to
the basis of the same property in the hands of the person from whom it was acquired (such as a gift),
or (4) is determined under § 1014 (relating to property acquired from a decedent). In addition,
property acquired in a like-kind exchange is not eligible for bonus depreciation.
Qualified property. The definition of “qualified property” eligible for bonus depreciation
continues to include certain trees, vines, and plants that bear fruits or nuts (deductible at a 100
percent level for items planted or grafted after September 27, 2017, and before 2023, and at reduced
percentages for items planted or grafted after 2022 and before 2027). The definition also includes a
qualified film or television production. Excluded from the definition is any property used in a trade
or business that has had floor plan financing indebtedness (unless the business is exempted from the
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§ 163(j) interest limitation because its average annual gross receipts over a three-year period do not
exceed $25 million).
Section 280F $8,000 increase in first-year depreciation. For passenger automobiles that qualify,
§ 168(k)(2)(F) increases by $8,000 in the first year the § 280F limitation on the amount of
depreciation deductions allowed. The legislation continues this $8,000 increase for passenger
automobiles acquired and placed in service after 2017 and before 2023. For passenger automobiles
acquired on or before September 27, 2017, and placed in service after that date, the previously
scheduled phase-down of the $8,000 increase applies as follows: $6,400 if placed in service in 2018,
$4,800 if placed in service in 2019, and $0 after 2019.
c. Changes to the 280F depreciation limits on passenger automobiles and
removal of computer and peripheral equipment from the definition of listed property. The 2017
Tax Cuts and Jobs Act, § 13202, amended Code § 280F(a)(1)(A) to increase the maximum amount
of allowable depreciation for passenger automobiles and for which bonus depreciation under
§ 168(k) is not claimed. The maximum amount of allowable depreciation is $10,000 for the year in
which the vehicle is placed in service, $16,000 for the second year, $9,600 for the third year, and
$5,760 for the fourth and later years in the recovery period. The legislation also amended
§ 280F(d)(4) to remove computer or peripheral equipment from the definition of listed property.
Both changes apply to property placed in service after 2017 in taxable years ending after 2017.
d. Changes to the depreciation of certain property used in a farming

business.
Modifications to the depreciation of farm machinery and equipment. The 2017 Tax Cuts and Jobs
Act, § 13203, made two changes with respect to the depreciation of any machinery or equipment
(other than any grain bin, cotton ginning asset, fence, or other land improvement) that is used in a
farming business. (For this purpose, the term “farming business” is defined in Code § 263A(e)(4).)
The legislation amended Code § 168(b)(2) and (e)(3)(B) to repeal the required use of the 150 percent
declining balance method and to reduce the recovery period from 7 years to 5 years. Accordingly,
such machinery and equipment should be depreciable over 5 years using the double declining
balance method and the half-year convention. This change applies to property placed in service after
2017 in taxable years ending after 2017.
Mandatory use of ADS for farming businesses that elect out of the new interest limitation. The
2017 Tax Cuts and Jobs Act, § 13205, amended Code § 168 to add new § 168(g)(1)(G), which
requires a farming business that elects out of the newly-enacted interest limitation of § 163(j) to use
the alternative depreciation system for any property with a recovery period of 10 years or more. This
change applies to taxable years beginning after 2017. Note: aside from longer recovery periods, the
requirement to use the alternative depreciation system for property with a recovery period of 10 years
or more would seem to have the effect of making such property ineligible for bonus depreciation
under § 168(k) even if it normally would be eligible for bonus depreciation.
e. Revised definitions and minor adjustments to recovery periods for real
property. With respect to real property, the 2017 Tax Cuts and Jobs Act, § 13204, amended Code
§ 168 to simplify certain definitions and make minor adjustments for purposes of the alternative
depreciation system.

Three categories consolidated into one. The legislation replaced the categories of “qualified
leasehold improvement property,” “qualified restaurant property,” and “qualified retail improvement
property” with a single category, “qualified improvement property.” Code § 168(e)(6) defines
qualified improvement property (subject to certain exceptions) as “any improvement to an interior
portion of a building which is nonresidential real property if such improvement is placed in service
after the date such building was first placed in service.” Qualified improvement property is
depreciable over 15 years using the straight-line method and is subject to the half-year convention.
This change applies to property placed in service after 2017. Note: the Conference Agreement
indicates that the normal recovery period for qualified improvement property is 15 years, but § 168
as amended does not reflect this change. This should be addressed in technical corrections.
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Residential rental property has a 30-year ADS recovery period. The legislation reduced the
recovery period for residential rental property for purposes of the alternative depreciation system
from 40 years to 30 years. The general recovery period for such property remains at 27.5 years. This
change applies to property placed in service after 2017.
Mandatory use of ADS for real property trades or businesses electing out of the new interest
limitation. The legislation amended Code § 168 to add new § 168(g)(1)(F) and (g)(8), which require
a real property trade or business that elects out of the newly-enacted interest limitation of § 163(j) to
use the alternative depreciation system for nonresidential real property, residential rental property,
and qualified improvement property. This change applies to taxable years beginning after 2017.
Note: aside from longer recovery periods, the requirement to use the alternative depreciation system
for qualified improvement property would seem to have the effect of making qualified improvement
property ineligible for bonus depreciation under § 168(k).
F. Credits
1. Employers who retained employees despite becoming inoperable in areas
affected by Hurricanes Harvey, Irma, or Maria are eligible for a 40 percent employee retention
credit. The Disaster Relief and Airport and Airway Extension Act of 2017 (“2017 Disaster Relief
Act”), Pub. L. No. 115-63, was signed by the President on September 29, 2017. Section 503 of the
2017 Disaster Relief Act provides that an “eligible employer” can include the “Hurricane Harvey
employee retention credit” among the credits that are components of the general business credit under
§ 38(b). The credit is equal to 40 percent of “qualified wages” for each “eligible employee.” The cap
on the amount of qualified wages that can be taken into account is $6,000. Thus, the maximum credit
per employee is $2,400. An eligible employer is an employer that conducted an active trade or business
on a specified date in the Hurricane Harvey disaster zone, Huricane Irma disaster zone, or Hurricane
Maria disaster zone, if the trade or business became inoperable on any day after the specified date and
before January 1, 2018, as a result of damage sustained by the relevant hurricane. The specified dates
are August 23, 2017 (Harvey), September 4, 2017 (Irma), and September 16, 2017 (Maria). The term
eligible employee is defined as an employee whose principal place of employment with an eligible
employer was in the relevant disaster zone on the relevant specified date. The term qualified wages
means wages (as defined in § 51(c)(1), but without regard to § 3306(b)(2)(B)) paid or incurred by an
eligible employer with respect to an eligible employee on any day after the relevant specified date and
before January 1, 2018, during the period beginning on the date the trade or business first became
inoperable at the employee’s principal place of employment and ending on the date on which the trade
or business resumed significant operations at the principal place of employment. Wages can be
qualified wages regardless of whether the employee performed no services, performed services at a
different location, or performed services at the employee’s principal place of employment before
significant operations resumed. An employee is not considered an eligible employee if the employer is
allowed a credit with respect to the employee under § 51(a), i.e., an eligible employer cannot claim the
40 percent credit with respect to an employee for any period if the employer is allowed a Work
Opportunity Tax Credit with respect to the employee under § 51 for that period.

• Section 501 of the 2017 Disaster Relief Act defines the terms
Hurricane Harvey disaster area, Hurricane Irma disaster area, and Hurricane Maria disaster area as an area
with respect to which the President has declared a major disaster by reason of the relevant hurricane before
September 21, 2017. The terms Hurricane Harvey disaster zone, Hurricane Irma disaster zone, and
Hurricane Maria disaster zone are defined as the portion of the relevant disaster area determined by the
President to warrant individual or individual and public assistance from the federal government under the
Robert T. Stafford Disaster Relief and Emergency Assistance Act by reason of the relevant hurricane.
2. A new credit for employers that pay wages to certain employees during
periods of family and medical leave. The 2017 Tax Cuts and Jobs Act, § 13403, adds to the Code
new § 45S, which provides that an “eligible employer” can include the “paid family and medical leave
credit” among the credits that are components of the general business credit under § 38(b). The credit
is equal to a percentage of the amount of wages paid to “qualifying employees” during periods in which
the employees are on family and medical leave. The credit is available against both the regular tax and
the alternative minimum tax.
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Amount of the credit. To be eligible for the credit, the employer must pay during the period of
leave at a rate that is at least 50 percent of the wages normally paid to the employee. The credit is
12.5 percent of the wages paid, increased by 0.25 percentage points for each percentage point by
which the rate of payment exceeds 50 percent. The maximum credit is 25 percent of wages. Thus, if
an employer pays an employee at a rate that is 60 percent of the employee’s normal wages, the credit
is 15 percent of wages paid (12.5 percent plus 2.5 percentage points). The credit reaches 25 percent
when the employer pays at a rate that is 100 percent of employee’s normal wages. The credit cannot
exceed the amount derived from multiplying the employee’s normal hourly rate by the number of
hours for which the employee takes leave. The compensation of salaried employees is to be prorated
to an hourly wage under regulations to be issued by the Treasury Department. The maximum amount
of leave for any employee that can be taken into account for purposes of the credit is twelve weeks
per taxable year.
Eligible employer. An eligible employer is defined as one who has in place a written policy that
(1) allows all full-time “qualifying employees” not less than two weeks of annual paid family and
medical leave, and that allows all part-time qualifying employees a commensurate amount of leave
on a pro rata basis, and (2) requires that the rate of payment under the program is not less than 50
percent of the wages normally paid to the employee.
Eligible employee. An eligible employee is defined as any employee as defined in section 3(e) of
the Fair Labor Standards Act of 1938 who has been employed by the employer for one year or more
and who, for the preceding year, had compensation not in excess of 60 percent of the compensation
threshold for highly compensated employees. For 2017, the threshold for highly compensated
employees (see § 414(q)(1)(B)) was $120,000. Thus, for purposes of determining the credit in 2018,
an employee is an eligible employee only if his or her compensation for 2017 did not exceed $72,000
($120,000 * 60 percent).
Family and medical leave. The term “family and medical leave” is defined as leave described
under sections 102(a)(1)(a)-(e) or 102(a)(3) of the Family and Medical Leave Act of 1993.
(Generally, these provisions describe leave provided because of the birth or adoption of a child,
because of a serious health condition of the employee or certain family members, or because of the
need to care for a service member with a serious injury or illness.) If an employer provides paid leave
as vacation leave, personal leave, or other medical or sick leave, this paid leave is not considered to
be family and medical leave.
No double benefit. The legislation amends Code § 280C(a) to provide that no deduction is
allowed for the portion of wages paid to an employee for which this new credit is taken. Thus, if an
employer pays $10,000 to an employee and takes a credit for 25 percent, or $2,500, the employer
could deduct as a business expense only $7,500 of the wages.
Effective date. The credit is available for wages paid in taxable years beginning after 2017.
G. Natural Resources Deductions & Credits
H. Loss Transactions, Bad Debts, and NOLs
1. Those NOLs are not worth what they used to be (at least until 2026). The 2017
Tax Cuts and Jobs Act, § 11012, amended § 461 by adding § 461(l), which disallows “excess business
losses” for noncorporate taxpayers for taxable years beginning in 2018. Such “excess business losses”
are determined after application of the passive loss rules of § 469. Essentially, as the authors read the
statute, losses disallowed for a taxable year under § 461(l) are carried over to the next taxable year and
become NOL carryforwards subject to revised § 172(a) (discussed below). Thus, the practical effect
of § 461(l) appears to be a one-year deferral of “excess business losses.” An “excess business loss” is
defined as the amount by which a noncorporate taxpayer’s aggregate trade or business deductions
exceed aggregate gross income from those trades or businesses, plus $250,000 ($500,000 for joint
filers). The term “aggregate trade or business deductions” apparently does not include § 172
carryforwards, so NOLs carried forward from 2017 and prior taxable years are not limited by new
§ 461(l). Such carryforwards are, however, limited by the changes made to § 172(a) (as discussed
below). For partnerships and S corporations, new § 461(l) applies at the partner or shareholder level,
and for farmers, the prior limitation on “excess farm losses” under § 461(j) is suspended so that only
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§ 461(l) applies to limit such losses. After 2018, the cap on “excess business losses” is adjusted
annually for inflation. Mercifully, new § 461(l) sunsets for taxable years beginning on or after January
1, 2026.
a. Surely you jest . . . there’s even more bad news for NOLs? The 2017 Tax
Cuts and Jobs Act, § 13302(a), amended § 172(a) such that, for taxable years beginning in 2018,
NOLs (except “farming losses” and NOLs of non-life insurance companies) no longer may be carried
back two years, and any carried forward NOLs are capped at 80 percent of taxable income (computed
without regard to NOLs). This change to § 172(a) is permanent.
b. The good news: NOLs now are like BFFs; they stick with you until you
die! The 2017 Tax Cuts and Jobs Act, § 13302(b), amended § 172(b)(1)(A)(ii) so that NOLs may be
carried forward indefinitely (except by non-life insurance companies) rather than being limited to 20
years as under pre-TCJA law. This change to § 172(b) is permanent.
I. At-Risk and Passive Activity Losses
III.

INVESTMENT GAIN AND INCOME
A. Gains and Losses
B. Interest, Dividends, and Other Current Income
C. Profit-Seeking Individual Deductions

1. Say it isn’t so! Miscellaneous itemized deductions are no longer deductible
beginning in 2018. The 2017 Tax Cuts and Jobs Act, § 11045, amended Code § 67 by adding § 67(g),
which disallows as deductions all miscellaneous itemized deductions for taxable years beginning after
2017 and before 2026. Miscellaneous itemized deductions are defined in § 67(b) and, prior to the Tax
Cuts and Jobs Act, were deductible to the extent that, in the aggregate, they exceeded 2 percent of the
taxpayer’s adjusted gross income. The largest categories of miscellaneous itemized deductions are:
(1) investment-related expenses such as fees paid for investment advice or for a safe deposit box used
to store investment-related items, (2) unreimbursed employee business expenses, and (3) tax
preparation fees.
D. Section 121
E. Section 1031
F. Section 1033
G. Section 1035
H. Miscellaneous
IV.

COMPENSATION ISSUES
A. Fringe Benefits

1. The IRS provides guidance on the application of the Affordable Care Act’s
market reforms to HRAs, EPPs, FSAs, and EAPs — it’s the bee’s knees! Notice 2013-54, 201340 I.R.B. 287 (9/13/13), supplemented by Notice 2015-87, 2015-52 I.R.B. 889 (12/16/15). The Patient
Protection and Affordable Care Act amended the Public Health Service Act to implement certain
market reforms for group health plans, including requirements that: (1) group health plans not establish
any annual limit on the dollar amount of benefits for any individual, and (2) non-grandfathered group
health plans provide certain preventive services without imposing any cost-sharing requirements for
the services. The notice provides guidance, in Q&A format, on the application of these market reforms
to: (1) health reimbursement arrangements (including HRAs integrated with group health plans),
(2) group health plans under which employers reimburse employees for premium expenses incurred
for an individual health insurance policy (referred to in the notice as “employer payment plans”), and
(3) health flexible spending arrangements. The notice also provides guidance on employee assistance
programs and on § 125(f)(3), which generally provides that a qualified health plan offered through a health
insurance exchange established under the Affordable Care Act is not a qualified benefit that can be offered
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through a cafeteria plan. The notice applies for plan years beginning on and after 1/1/14, but taxpayers can
apply the guidance provided in the notice for all prior periods. The Department of Labor has issued
guidance in substantially identical form (Technical Release 2013-03) and the Department of Health and
Human Services is issuing guidance indicating that it concurs.
a.The obvious solution has a great big catch in it. In a Q&A issued on 5/13/14,
available on the IRS’s web site (https://perma.cc/FK5A-FRF2), the IRS states:

Q1. What are the consequences to the employer if the employer does not establish a
health insurance plan for its own employees, but reimburses those employees for
premiums they pay for health insurance (either through a qualified health plan in the
Marketplace or outside the Marketplace)?
[A1]. Under IRS Notice 2013-54, such arrangements are described as employer
payment plans. An employer payment plan, as the term is used in this notice, generally
does not include an arrangement under which an employee may have an after-tax
amount applied toward health coverage or take that amount in cash compensation. As
explained in Notice 2013-54, these employer payment plans are considered to be group
health plans subject to the market reforms, including the prohibition on annual limits
for essential health benefits and the requirement to provide certain preventive care
without cost sharing. Notice 2013-54 clarifies that such arrangements cannot be
integrated with individual policies to satisfy the market reforms. Consequently, such
an arrangement fails to satisfy the market reforms and may be subject to a $100/day
excise tax per applicable employee (which is $36,500 per year, per employee) under
section 4980D of the Internal Revenue Code.
b.Good news (?) for some employers: the IRS reiterates prior guidance and
clarifies issues related to employer payment plans and provides transition relief from the
§ 4980D excise tax. Notice 2015-17, 2015-14 I.R.B. 845 (2/18/15). This notice reiterates the
conclusion in prior guidance, including Notice 2013-54, 2013-40 I.R.B. 287, that employer payment
plans are group health plans that will fail to comply with the market reforms that apply to group
health plans under the Affordable Care Act. The notice provides guidance, in Q&A format, on several
issues, including the treatment of: (1) an S corporation’s payment or reimbursement of premiums for
individual health insurance coverage covering a 2-percent shareholder, (2) an employer’s
reimbursement of an employee’s Medicare premiums or payment of medical expenses for employees
covered by TRICARE, (3) an employer’s increase of an employee’s compensation to assist with
payments for individual coverage, and (4) an employer’s provision of premium assistance on an
after-tax basis. The notice also provides a transition rule under which the IRS will not assert the
excise tax imposed by § 4980D for any failure to satisfy the market reforms by employer payment
plans that pay, or reimburse employees for individual health policy premiums or Medicare part B or
Part D premiums: (1) for 2014 for employers that are not applicable large employers for 2014, and
(2) for 1/1/15 through 6/30/15 for employers that are not applicable large employers for 2015.
Generally, applicable large employers are those that employed an average of at least 50 full-time
employees on business days during the preceding calendar year. Employers eligible for this transition
rule are not required to file Form 8928 (Return of Certain Excise Taxes Under Chapter 43 of the
Internal Revenue Code) solely as a result of having employer payment plans for the period for which
the employer is eligible for the relief.
c.Final regulations provide guidance on many issues under the Affordable
Care Act and incorporate prior guidance issued in forms other than regulations. T.D. 9744,
Final Rules for Grandfathered Plans, Preexisting Condition Exclusions, Lifetime and Annual Limits,
Rescissions, Dependent Coverage, Appeals, and Patient Protections Under the Affordable Care Act,
80 F.R. 72192 (11/18/15). The Treasury Department and the IRS have issued final regulations
regarding grandfathered health plans, preexisting condition exclusions, lifetime and annual dollar
limits on benefits, rescissions, coverage of dependent children to age 26, internal claims and appeal
and external review processes, and patient protections under the Affordable Care Act. Among many
other changes, the final regulations provide guidance on integration of health reimbursement
arrangements with other group health plan coverage and modify Notice 2015-17 by providing a
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special rule for employers with fewer than 20 employees who offer group health plan coverage to
employees who are not eligible for Medicare but do not offer coverage to employees who are eligible
for Medicare. If such an employer is not required by the applicable Medicare secondary payer rules
to offer group health plan coverage to employees who are eligible for Medicare coverage, then the
employer’s reimbursement of Medicare part B or D premiums may be integrated with Medicare and
deemed to satisfy the annual dollar limit prohibition and the preventive services requirements if the
employees who are not offered other group health plan coverage would be eligible for that group
health plan but for their eligibility for Medicare. The regulations are effective on 1/19/16 and apply
to group health plans and health insurance issuers beginning on the first day of the first plan year (or,
in the individual market, the first day of the first policy year) beginning on or after 1/1/17.
d.Just in time for Christmas! The IRS continues to prove that the Affordable
Care Act, like the jelly-of-the-month club, is, as cousin Eddie put it, “the gift that keeps on
giving [guidance] the whole year.” Notice 2015-87, 2015-52 I.R.B. 889 (12/16/15). This notice, in
Q&A format, provides guidance on the application of various provisions of the Affordable Care Act
to employer-provided health coverage. The notice supplements the guidance in Notice 2013-54,
2013-40 I.R.B. 287 (9/13/13) and T.D. 9744, Final Rules for Grandfathered Plans, Preexisting
Condition Exclusions, Lifetime and Annual Limits, Rescissions, Dependent Coverage, Appeals, and
Patient Protections Under the Affordable Care Act, 80 F.R. 72192 (11/18/15). The notice (1) provides
guidance on the application of the Affordable Care Act’s market reforms for group health plans to
various types of employer health care arrangements, including health reimbursement arrangements
and group health plans under which an employer reimburses an employee for some or all of the
premium expenses incurred for an individual health insurance policy; (2) clarifies certain aspects of
the employer shared responsibility provisions of § 4980H; (3) clarifies certain aspects of the
application to government entities of § 4980H, the information reporting provisions for applicable
large employers under § 6056, and application of the rules for health savings accounts to persons
eligible for benefits administered by the Department of Veterans Affairs; (4) clarifies the application
of the COBRA continuation coverage rules to unused amounts in a health flexible spending
arrangement carried over and available in later years, and conditions that may be put on the use of
carryover amounts; and (5) addresses relief from penalties under §§ 6721 and 6722 that has been
provided for employers that make a good faith effort to comply with the requirements under § 6056
to report information about offers made in calendar year 2015. The guidance provided in the notice
generally applies for plan years beginning on and after 12/16/15, but taxpayers can apply the
guidance provided in the notice for all prior periods.
e.Colleges and universities providing health insurance premium reductions
to students who perform services might have employer payment plans that violate the
Affordable Care Act’s market reforms, and may need to look at alternatives. Notice 2016-17,
2016-9 I.R.B. 358 (2/5/16). Colleges and universities often provide students, especially graduate
students, with health coverage at greatly reduced or no cost as part of a package that includes tuition
assistance and a stipend for living expenses. Some of these students perform services for the school
(such as teaching or research), which raises the issue whether these premium reduction arrangements
might be viewed as employer-sponsored group health plans that are employer payment plans that
violate the market reform provisions of the Affordable Care Act. The notice concludes that whether
such arrangements constitute group health plans will depend on all of the facts and circumstances,
and that they might or might not be viewed as employer payment plans. To give colleges and
universities time to examine this issue and adopt suitable alternatives if necessary, the notice provides
that Treasury (and the Department of Labor and the Department of Health and Human Services) will
not assert that a premium reduction arrangement fails to satisfy the Affordable Care Act’s market
reforms if the arrangement is offered in connection with other student health coverage (either insured
or self-insured) for a plan year or policy year beginning before 1/1/17. Thus, colleges and universities
have relief for plan years or policy years that are roughly coterminous with academic years beginning
in the summer or fall of 2016 and ending in 2017. This notice applies for plan years beginning before
1/1/17.
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f.Congress provides relief from the § 4980D excise tax for small employers
offering health reimbursement arrangements, imposes new reporting requirements, limits the
exclusion from gross income under § 106, and coordinates HRAs with the § 36B premium tax
credit. The 21st Century Cures Act (“Cures Act”), Pub. L. No. 114-255, was signed by the President
on 12/13/16. Among other changes, the Cures Act made several modifications to the rules related to
health reimbursement arrangements.

Health Reimbursement Arrangements Offered by Small Employers—Section 18001(a)(1) of
the Cures Act amends Code § 9831 by adding subsection (d), which provides that, for purposes of title
26 (other than the Cadillac Tax of § 4980I), a “qualified small employer health reimbursement
arrangement” (QSEHRA) is not treated as a group health plan. The effect of this amendment is to allow
employers to offer health reimbursement arrangements that meet the definition of a QSEHRA without
becoming subject to the excise tax of § 4980D. An arrangement is a QSEHRA if it (1) is offered by an
“eligible employer;” (2) subject to certain exceptions, is provided to all “eligible employees” on the
same terms, (3) is funded solely by the employer and does not call for contributions through salary
reduction; (4) provides for the payment or reimbursement of documented expenses for medical care
(as defined in § 213(d)) incurred by the employee or the employee’s family members; and (5) the
amount of payments and reimbursements for the year do not exceed $4,950 ($10,000 in the case of an
arrangement that also provides for payments or reimbursements for family members of the employee).
These dollar limitations will be adjusted for inflation after 2016. An “eligible employer” is an employer
that is not an applicable large employer as defined in § 4980H(c)(2) and does not offer a group health
plan to any of its employees. An “eligible employee” generally is any employee of the employer, but
the terms of the arrangement may exclude from consideration certain employees, such as those who
have not completed 90 days of service, those who have not attained age 25, and part-time or seasonal
employees. This relief from the § 4980D excise tax applies for years beginning after 12/31/16, which
means that employers may begin offering QSEHRAs beginning in 2017.
New Reporting Obligations—The Cures Act imposes two new reporting requirements related
to health reimbursement arrangements. First, Code § 9831(d)(4), as added by § 18001(a)(1) of the
Cures Act, provides that an employer funding a QSEHRA for any year must provide to each eligible
employee a written notice not later than 90 days before the beginning of the year (or, if later, the date
on which the employee becomes an eligible employee). The notice must include the following
information: (1) a statement of the amount of the employee’s permitted benefit under the arrangement
for the year; (2) statement that the employee should provide the amount of his or her permitted benefit
to any health insurance exchange to which the employee applies for advance payment of the premium
tax credit; and (3) a statement that, if the employee is not covered under minimum essential coverage
for any month, the employee may be subject to tax under section § 5000A for that month and
reimbursements under the arrangement may be includible in gross income. An employer that fails to
provide the required notice is subject to a $50 penalty per employee for each incident of failure, subject
to a $2,500 calendar year maximum for all failures. Second, new Code § 6501(a)(15), as added by
§ 18001(a)(6) of the Cures Act, requires an employer to report on Form W-2 the amount of each
employee’s permitted benefit under a QSEHRA. These rules regarding reporting apply to years
beginning after 12/31/16. However, the legislation provides that a person shall not be treated as failing
to provide the written notice required by § 9831(d)(4) if the notice is provided not later than 90 days
after the date of the enactment of the Cures Act.
Extension of Relief Provided by Notice 2015-17—Notice 2015-17, 2015-14 I.R.B. 845
(2/18/15), provided a transition rule under which the IRS would not assert the excise tax imposed by
§ 4980D for any failure to satisfy the market reforms by employer payment plans that pay or reimburse
employees for individual health policy premiums or Medicare part B or Part D premiums: (1) for 2014
for employers that are not applicable large employers for 2014, and (2) for 1/1/15 through 6/30/15 for
employers that are not applicable large employers for 2015. Section 18001(a)(7)(B) of the Cures Act
provides that the relief under Notice 2015-17 shall be treated as applying to any plan year beginning
on or before 12/31/16. This means that employers that are not applicable large employers will not be
subject to the § 4980D excise tax as a result of offering an employer payment plan for plan years
beginning on or before 12/31/16.
Limitation on the Exclusion of Code § 106—New Code § 106(g), as added by § 18001(a)(2)
of the Cures Act, provides that, for purposes of Code §§ 105 and 106, payments or reimbursements to
an individual for medical care from a QSEHRA shall not be treated as paid or reimbursed under
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employer-provided coverage for medical expenses under an accident or health plan if, for the month
in which the medical care is provided, the individual does not have minimum essential coverage within
the meaning of § 5000A(f). The effect of this amendment is that payments or reimbursements under a
QSEHRA are included in an individual’s gross income if the individual does not have minimum
essential coverage.
Coordination with the § 36B Premium Tax Credit—Code § 36B(c)(4), as added by
§ 18001(a)(3) of the Cures Act, makes an individual ineligible for the § 36B premium tax credit for
any month if the individual is provided a QSEHRA for the month that constitutes affordable coverage.
If the QSEHRA does not constitute affordable coverage, then the employee remains eligible for the
premium tax credit for the month, but the amount of the credit is reduced by 1/12 of the employee’s
permitted benefit under the QSEHRA for the year. A QSEHRA constitutes affordable coverage for a
month (and therefore makes an employee ineligible for the premium tax credit) if the excess of (1) the
premium for the month for self-only coverage under the second lowest cost silver plan offered in the
relevant individual health insurance market, over (2) 1/12 of the employee’s permitted benefit under
the QSEHRA, exceeds 1/12 of 9.69 percent (for 2017) of the employee’s household income. (Note that
this calculation requires using the cost of self-only coverage, even for employees with insured family
members.) The statutory rules provide for adjusting the calculation in the case of employees employed
for less than a full year. An employee must provide the amount of his or her permitted benefit to any
health insurance exchange to which the employee applies for advance payment of the premium tax
credit.
Application of the Cadillac Tax—Generally, § 4980I, which was enacted as part of the
Affordable Care Act, imposes a 40 percent excise tax on the amount by which the cost of group health
coverage provided by an employer (referred to as “applicable employer-sponsored coverage”) exceeds
a specified dollar limit. Subsequent to the enactment of the Affordable Care Act, Congress in 2015
delayed the effective date of the Cadillac Tax to taxable years beginning after 12/31/19. Section
18001(a)(4) of the Cures Act amends Code § 4980I(d)(2)(D) to provide that a QSEHRA is considered
“applicable employer-sponsored coverage” for purposes of the Cadillac Tax. Accordingly, the cost of
a QSEHRA to the employer must be taken into account in determining the applicability of the Cadillac
Tax.
g.Employers offering Qualified Small Employer Health Reimbursement
Arrangements in 2017 need not provide the initial written notice to employees until after the
IRS provides guidance. Notice 2017-20, 2017-11 I.R.B. 1010 (2/27/17). The 21st Century Cures
Act, signed by the President on 12/13/16, added Code § 9831(d)(4), which requires each employer
that funds a QSEHRA to provide each eligible employee a written notice with specified information
not later than 90 days before the beginning of the year (or, if later, the date on which the employee
becomes an eligible employee). For 2017, the legislation provides that employers will be treated as
complying with this requirement if they provide the notice not later than 90 days after the date of
enactment of the Cures Act. The 90th day was 3/13/17. An employer that fails to provide the required
notice is subject to a $50 penalty per employee for each incident of failure, subject to a $2,500
calendar year maximum for all failures. Because employers might have difficulty complying with
the notice requirement in the absence of guidance, the IRS has announced that employers funding
QSEHRAs in 2017 need not provide the initial written notice until after the IRS issues such guidance.
h.Guidance on issues related to Qualified Small Employer Health
Reimbursement Arrangements, including required reporting by employers. Notice 2017-67,
2017-47 I.R.B. 517 (10/31/17). In this notice, the IRS has provided guidance to employers offering
Qualified Small Employer Health Reimbursement Arrangements, which are described in Code
§ 9831(d). Among other guidance, the notice clarifies that a QSEHRA can be provided only to
current employees, not to retirees. The notice provides that employers ofering a QSEHRA in 2017
or 2018 must provide the required written notice to employees by the later of (1) 90 days before the
first day of the QSEHRA plan year, or (2) February 28, 2018. The notice contains sample language
and provides requirements for the notice. An employer must report payments and reimbursements
that an employee was entitled to receive (i.e., without regard to the amounts the employee actually
received) in Box 12 of Form W-2 using code FF.
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2. The Tax Court ices the IRS by allowing the Boston Bruins’ 100% deduction
for away-game meals as a de minimis fringe, while the winning slap shot may be that hotel and
banquet facilities can be “leased.” Jacobs v. Commissioner, 148 T.C. No. 24 (6/26/17). The
taxpayers, a married couple, own the S corporation that operates the Boston Bruins professional hockey
team. When the Bruins travel to away games, the team provides the coaches, players, and other team
personnel with hotel lodging as well as pre-game meals in private banquet rooms. Game preparation
(e.g., strategy meetings, viewing films, discussions among coaches and players) also takes place during
these team meals. The Bruins enter into extensive contracts with away-game hotels, including terms
specifying the food to be served and how the banquet rooms should be set up. The taxpayers’ S
corporation spent approximately $540,000 on away-game meals at hotels over the years 2009 and
2010, deducting the full amount thereof pursuant to §§ 162, 274(n)(2)(B), and 132(e). Section 274(n)
generally disallows 50 percent of meal and entertainment expenses, but § 274(n)(2)(B) provides an
exception if the expense qualifies as a de minimis fringe benefit under § 132(e). Under Reg. § 1.132–
7, employee meals provided on a nondiscriminatory basis qualify under § 132(e) if (1) the eating
facility is owned or leased by the employer; (2) the facility is operated by the employer; (3) the facility
is located on or near the business premises of the employer; (4) the meals furnished at the facility are
provided during, or immediately before or after, the employee’s workday; and (5) the annual revenue
derived from the facility normally equals or exceeds the direct operating costs of the facility. The IRS
argued that the Bruins’ expenses do not qualify under § 132(e) and thus should be limited to 50 percent
under § 274(n) because meals at away-game hotels are neither at facilities “operated by the employer,”
nor “owned or leased by the employer,” nor “on or near the business premises of the employer.” After
easily determining that the other requirements for de minimus fringe benefit treatment were met, the
Tax Court (Judge Ruwe) focused upon whether, for purposes of § 132(e) and Reg. § 1.132-7, the
Bruins’ away-game hotels can be considered facilities that are “operated by the employer,” “leased by
the employer,” and “on or near the business premises of the employer.” Judge Ruwe held that because
away-game travel and lodging are indispensable to professional hockey and because the Bruins’
contracts with the hotels specify many of the details regarding lodging, meals, and banquet rooms, the
meal expenses are 100 percent deductible as a de minimis fringe. The hotel facilities are “operated by
the employer” because the regulations expressly construe that term to include being operated under
contract with the employer. The hotel facilities also should be considered “leased” by the employer,
the court concluded, due to the extensive contracts and the team’s exclusive use and occupancy of
designated hotel space. Further, the court concluded that, because away-game travel and lodging is an
indispensable part of professional hockey, the hotel facilities should be considered the business
premises of the employer.

• The slap shot to the IRS: The Tax Court’s holding that the Bruins’ “lease”
the hotel facilities is somewhat at odds with regulations under § 512. Reg. § 1.512(b)-1(c)(5) provides that
amounts received for the use or occupancy of space where personal services are rendered to the occupant
(e.g., hotel services) does not constitute rent for purposes of the § 512 exclusion from unrelated business
taxable income. See also Rev. Rul. 80-298, 1980-2 C.B.197 (amounts received by tax-exempt university
for professional football team’s use of playing field and dressing room along with maintenance, linen, and
security services is not rental income for purposes of § 512 exclusion from UBTI). Judge Ruwe’s decision
may embolden tax-exempt organizations seeking to exclude so-called “facility use fees” (e.g., payments
made to an aquarium for exclusive use of its space for corporate events) from UBTI.
a. But wait, upon further consultation with the replay center, the call is
reversed! The 2017 Tax Cuts and Jobs Act, § 13304, amends Code § 274(n) to remove the exception
to the 50 percent limitation for meal expenses that qualify as a de minimis fringe benefit.
Accordingly, employers can deduct only 50 percent of the cost of employee meals provided at an
employer-operated eating facility. This rule applies to amounts paid or incurred after 2017 and before
2026. Beginning in 2026, such costs are entirely disallowed as deductions pursuant to new Code
§ 274(o).
3. There are no adverse tax consequences for employers or employees if
employees forgo their vacation, sick, or personal leave in exchange for the employer’s
contributions to charitable organizations providing disaster relief for those affected by
Hurricanes Harvey and Irma. Notice 2017-48, 2017-39 I.R.B. 254 (9/5/17) and Notice 2017-52,
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2017-40 I.R.B. 262 (9/14/17). In these notices, the IRS has provided guidance on the tax treatment of
cash payments that employers make pursuant to leave-based donation programs for the relief of victims
of Hurricanes Harvey and Irma (as well as the Tropical Storm forms of these hurricanes). Under leavebased donation programs, employees can elect to forgo vacation, sick, or personal leave in exchange
for cash payments that the employer makes to charitable organizations described in § 170(c). The
notices provide that the IRS will not assert that: (1) cash payments an employer makes before January
1, 2019, to charitable organizations for the relief of victims of Hurricanes Harvey and Irma in exchange
for vacation, sick, or personal leave that its employees elect to forgo constitute gross income or wages
of the employees; (2) the opportunity to make such an election results in constructive receipt of gross
income or wages for employees; or (3) an employer is permitted to deduct these cash payments
exclusively under the rules of § 170 as a charitable contribution rather than the rules of § 162 as a
business expense. Employees who make the election cannot claim a charitable contribution deduction
under § 170 for the value of the forgone leave. The employer need not include cash payments made
pursuant to the program in Box 1, 3 (if applicable), or 5 of the employee’s Form W-2.
4. Ministers pray this “crabby” case gets reversed (again!) on appeal. Gaylor v.
Mnuchin, 120 A.F.T.R.2d 2017-6128 (W.D. Wis. 10/6/17). In a case that previously was overturned
on appeal to the Seventh Circuit, the U.S. District Court for the Western District of Wisconsin (Judge
Crabb) held that § 107(2) is unconstitutional because it violates the First Amendment’s establishment
clause. Section 107(2) excludes from gross income a “rental allowance” paid to a minister as part of
his or her compensation. Section 107(1) excludes the “rental value of a home” furnished to a minister
as part of his or her compensation. For technical reasons, only § 107(2)’s “rental allowance” exclusion
was at issue in this case. The named plaintiff, Gaylor, is co-president of the true plaintiff, Freedom
from Religion Foundation, Inc. (“FFRF”). In a prior iteration of the case, Freedom from Religion
Foundation, Inc. v. Lew, 773 F.2d 815 (7th Cir. 2014), the Seventh Circuit vacated Judge Crabb’s prior
ruling striking down § 107(2) by determining that FFRF lacked standing to sue; however, the Seventh
Circuit essentially instructed FFRF on how it might obtain standing. FFRF dutifully followed the
Seventh Circuit’s directions and then refiled its claim with Judge Crabb that § 107(2) violates the First
Amendment’s establishment clause because it “demonstrates a preference for ministers over secular
employees.” Look for the IRS and Treasury to appeal this one yet again.
5. Meals provided for the convenience of the employer will not be deductible
beginning in 2026. The 2017 Tax Cuts and Jobs Act, § 13304, amended Code § 274 by adding
§ 274(o), which disallows as deductions meals provided for the convenience of the employer (within
the meaning of § 119), which otherwise would be deductible by the employer. This rule applies to
amounts paid or incurred after 2025.
6. Are we really so strapped for cash that we have to tax people who ride their
bicycles to work? The 2017 Tax Cuts and Jobs Act, § 11047, amends Code § 132(f) by adding
§ 132(f)(8), which provides that the exclusion from gross income provided by § 132(f)(1)(D) for
qualified bicycle commuting reimbursements provided by employers shall not apply to any taxable
year beginning after 2017 and before 2026.
7. Those who move for work-related reasons now have a higher tax bill. Is this
really good for the economy? Provided that certain requirements are met, Code § 217 allows a
taxpayer to deduct moving expenses paid or incurred in connection with the taxpayer’s commencement
of work (either as an employee or as a self-employed individual) at a new principal place of work.
Section 132(g) of the Code excludes from an employee’s gross income a “qualified moving expense
reimbursement,” defined as an employer’s reimbursement of moving expenses that, if paid by the
employee, would be deductible under § 217. The 2017 Tax Cuts and Jobs Act amended both provisions.
Section 11049 of the TCJA amended Code § 217 by adding § 217(k), which provides that the deduction
for moving expenses shall not apply to any taxable year beginning after 2017 and before 2026. Section
11048 of the TCJA amended Code § 132(g) by adding § 132(g)(2), which provides that the exclusion
from gross income for a qualified moving expense reimbursement shall not apply to any taxable year
beginning after 2017 and before 2026. Both amendments contain an exception for members of the
armed forces on active duty who move pursuant to a military order and incident to a permanent change
of station, i.e., such individuals can still deduct moving expenses and exclude moving expense
reimbursements.
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B. Qualified Deferred Compensation Plans
1. Relief for certain closed defined benefit pension plans. Notice 2014-5, 2014-2
I.R.B. 276 (12/13/13). This notice provides temporary nondiscrimination relief for certain “closed”
defined benefit pension plans (i.e., those that provide ongoing accruals but that have been amended to
limit those accruals to some or all of the employees who participated in the plan on a specified date).
Typically, new hires are offered only a defined contribution plan, and the closed defined benefit plan
has an increased proportion of highly compensated employees.
a.The relief is extended to plan years beginning before 2017. Notice 2015-28,
2015-14 I.R.B. 848 (3/19/15). This notice extends for an additional year the temporary
nondiscrimination relief originally provided in Notice 2014-5, 2014-2 I.R.B. 276 (12/13/13), by
applying that relief to plan years beginning before 2017. The notice cautions that all remaining
provisions of the nondiscrimination regulations under § 401(a)(4) (including the rules relating to the
timing of plan amendments under Reg. § 1.401(a)(4)-5) continue to apply. Treasury and the IRS
anticipate issuing proposed amendments to the § 401(a)(4) regulations that would be finalized and
apply after the relief under Notice 2014-5 and this notice expires.
b.Proposed regulations provide nondiscrimination relief for certain closed
plans and formulas and make other changes. REG-125761-14, Nondiscrimination Relief for
Closed Defined Benefit Pension Plans and Additional Changes to the Retirement Plan
Nondiscrimination Requirements, 81 F.R. 4976 (1/29/16). The Treasury Department and the IRS
have published proposed amendments to the regulations under § 401(a)(4), which provides generally
that a plan is a qualified plan only if the contributions or benefits provided under the plan do not
discriminate in favor of highly compensated employees. The proposed regulations modify a number
of provisions in the existing regulations under § 401(a)(4) to address situations and plan designs that
were not contemplated in the development of the existing regulations. Many of the changes in the
proposed regulations provide nondiscrimination relief for certain closed plans and formulas, but the
proposed regulations also include other changes that are not limited to closed plans and formulas.
The proposed amendments generally would apply to plan years beginning on or after the date of
publication of final regulations and, subject to some significant exceptions, taxpayers are permitted
to apply the provisions of the proposed regulations for plan years beginning on or after 1/1/14.
c.The relief is extended to plan years beginning before 2018. Notice 2016-57,
2016-40 I.R.B. 432 (9/19/16). This notice extends for an additional year the temporary
nondiscrimination relief originally provided in Notice 2014-5, 2014-2 I.R.B. 276 (12/13/13), by
applying that relief to plan years beginning before 2018. The IRS has done so because it anticipates
that the proposed regulations (REG-125761-14, Nondiscrimination Relief for Closed Defined
Benefit Pension Plans and Additional Changes to the Retirement Plan Nondiscrimination
Requirements, 81 F.R. 4976 (1/29/16)) will not be published as final regulations in time for plan
sponsors to make plan design decisions based on the final regulations before expiration of the relief
provided under Notice 2014-5 (as extended by Notice 2015-28). Therefore, the IRS has extended the
relief for an additional year.
d.The relief is extended to plan years beginning before 2019. Notice 2017-45,
2017-38 I.R.B. 232 (8/31/17). This notice extends for an additional year the temporary
nondiscrimination relief originally provided in Notice 2014-5, 2014-2 I.R.B. 276 (12/13/13), by
applying that relief to plan years beginning before 2019. The IRS has done so because it anticipates
that the proposed regulations (REG-125761-14, Nondiscrimination Relief for Closed Defined
Benefit Pension Plans and Additional Changes to the Retirement Plan Nondiscrimination
Requirements, 81 F.R. 4976 (1/29/16)) will not be published as final regulations in time for plan
sponsors to make plan design decisions based on the final regulations before expiration of the relief
provided under Notice 2014-5 (as last extended by Notice 2016-57). Therefore, the IRS has extended
the relief for an additional year.
2. Retirement plans can make loans and hardship distributions to victims of
Hurricanes Harvey and Irma. Announcement 2017-11, 2017-39 I.R.B. 255 (8/30/17) and
Announcement 2017-13, 2017-40 I.R.B. 271 (9/12/17). Section 401(k) plans and similar employersponsored retirement plans can make loans and hardship distributions to victims of Hurricanes Harvey

22

Chapter 1
23 of 73

and Irma. Participants in § 401(k) plans, employees of public schools and tax-exempt organizations
with § 403(b) tax-sheltered annuities, as well as state and local government employees with § 457(b)
deferred-compensation plans, may be eligible to take advantage of these streamlined loan procedures
and liberalized hardship distribution rules. IRA participants are barred from taking out loans, but may
be eligible to receive distributions under liberalized procedures. Pursuant to this relief, an eligible plan
will not be treated as failing to satisfy any requirement under the Code or regulations merely because
the plan makes a loan, or a hardship distribution for a need arising from Hurricanes Harvey or Irma, to
an employee, former employee, or certain family members of employees whose principal residence or
place of employment was in one of the Texas counties (as of August 23, 2017) or Florida counties (as
of September 4, 2017) identified for individual assistance by the Federal Emergency Management
Agency (FEMA) because of the devastation caused by Hurricanes Harvey or Irma. Similar relief
applies with respect to additional areas identified by FEMA for individual assistance after August 23,
2017 (in the case of Harvey) or September 4, 2017 (in the case of Irma). To qualify for this relief,
hardship withdrawals must be made by January 31, 2018. To facilitate access to plan loans and
distributions, the IRS will not treat a plan as failing to follow procedural requirements imposed by the
terms of the plan for plan loans or distributions merely because those requirements are disregarded for
any period beginning on or after August 23, 2017 (in the case of Harvey) or September 4, 2017 (in the
case of Irma) and continuing through January 31, 2018, provided the plan administrator (or financial
institution in the case of IRAs) makes a good-faith diligent effort under the circumstances to comply
with those requirements. As soon as practicable, the plan administrator (or financial institution in the
case of IRAs) must make a reasonable attempt to assemble any forgone documentation.
• This relief means that a retirement plan can allow a victim of Hurricanes
Harvey or Irma to take a hardship distribution or borrow up to the specified statutory limits from the
victim’s retirement plan. It also means that a person who lives outside the disaster area can take out a
retirement plan loan or hardship distribution and use it to assist a son, daughter, parent, grandparent or
other dependent who lived or worked in the disaster area.
• A plan is allowed to make loans or hardship distributions before the plan is
formally amended to provide for such features. Plan amendments to provide for loans or hardship
distributions must be made no later than the end of the first plan year beginning after December 31, 2017.
In addition, the plan can ignore the reasons that normally apply to hardship distributions, thus allowing
them, for example, to be used for food and shelter.
• Except to the extent the distribution consists of already-taxed amounts, a
hardship distribution made pursuant to this relief will be includible in gross income and generally subject
to the 10-percent additional tax of § 72(t).
a.Congress makes access to retirement plan funds even easier for victims of
Hurricanes Harvey, Irma, and Maria. The Disaster Relief and Airport and Airway Extension Act
of 2017 (“2017 Disaster Relief Act”), Pub. L. No. 115-63, was signed by the President on September
29, 2017. Section 502 of the 2017 Disaster Relief Act provides special rules that apply to distributions
from qualified employer plans and IRAs and to loans from qualified employer plans for victims of
Hurricanes Harvey, Irma, and Maria. To a large extent, these rules supersede those in Announcement
2017-11, 2017-39 I.R.B. 255 (8/30/17), and Announcement 2017-13, 2017-40 I.R.B. 271 (9/12/17).

Qualified Hurricane Distributions. Section 502(a) of the 2017 Disaster Relief Act provides four
special rules for “qualified hurricane distributions.” First, the legislation provides that qualified
hurricane distributions up to an aggregate amount of $100,000 are not subject to the normal 10percent additional tax of § 72(t) that applies to distributions to a taxpayer who has not reached age
59-1/2. Second, the legislation provides that, unless the taxpayer elects otherwise, any income
resulting from a qualified hurricane distribution is reported ratably over the three-year period
beginning with the year of the distribution. Third, the legislation permits the recipient of a qualified
hurricane distribution to contribute up to the amount of the distribution to a qualified employer plan
or IRA that would be eligible to receive a rollover contribution of the distribution. The contribution
need not be made to the same plan from which the distribution was received, and must be made
during the three-year period beginning on the date of the distribution. If contributed within the
required three-year period, the distribution and contribution are treated as made in a direct trustee-to-
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trustee transfer within 60 days of the distribution. The apparent intent of this rule is to permit the
taxpayer to exclude the distribution from gross income to the extent it is recontributed within the
required period. Because the recontribution might take place in a later tax year than the distribution,
presumably a taxpayer would include the distribution in gross income in the year received and then
file an amended return for the distribution year upon making the recontribution. Fourth, qualified
hurricane distributions are not treated as eligible rollover distributions for purposes of the
withholding rules, and therefore are not subject to the normal 20 percent withholding that applies to
eligible rollover distributions under § 3405(c). A qualified hurricane distribution is defined as any
distribution from an eligible retirement plan as defined in § 402(c)(8)(B) (which includes qualified
employer plans and IRAs) made before January 1, 2019, and (1) on or after August 23, 2017, to an
individual whose principal place of abode on that date was located in the Hurricane Harvey disaster
area and who sustained an economic loss by reason of Hurricane Harvey, (2) on or after September 4,
2017, to an individual whose principal place of abode on that date was located in the Hurricane Irma
disaster area and who sustained an economic loss by reason of Hurricane Irma, or (3) on or after
September 16, 2017, to an individual whose principal place of abode on that date was located in the
Hurricane Maria disaster area and who sustained an economic loss by reason of Hurricane Maria.
Recontributions of Withdrawals Made for Home Purchases. Section 502(b) of the 2017 Disaster
Relief Act permits an individual who received a “qualified distribution” to contribute up to the
amount of the distribution to a qualified employer plan or IRA that would be eligible to receive a
rollover contribution of the distribution. A qualified distribution is a hardship distribution that an
individual received from a qualified employer plan or IRA after February 28, 2017, and before
September 21, 2017, that was to be used to purchase or construct a principal residence in the
Hurricane Harvey, Irma, or Maria disaster areas that was not purchased or constructed on account of
the hurricanes. The contribution need not be made to the same plan from which the distribution was
received, and must be made during the period beginning on August 23, 2017, and ending on February
28, 2018. The distribution and contribution are treated as made in a direct trustee-to-trustee transfer
within 60 days of the distribution. The apparent intent of this rule is to permit the taxpayer to exclude
the distribution from gross income to the extent it is recontributed within the required period.
Loans. For victims of Hurricanes Harvey, Irma, or Maria, section 502(c) of the 2017 Disaster
Relief Act increases the limit on loans from qualified employer plans and permits repayment over a
longer period of time. Normally, under § 72(p), a loan from a qualified employer plan is treated as a
distribution unless it meets certain requirements. One requirement is that the loan must not exceed
the lesser of (1) $50,000 or (2) the greater of one-half of the present value of the employee’s
nonforfeitable accrued benefit or $10,000. A second requirement is that the loan must be repaid
within five years. In the case of a loan made to a “qualified individual” during the period from
September 29, 2017 (the date of enactment) through December 31, 2018, the legislation increases the
limit on loans to the lesser of (1) $100,000 or (2) the greater of all of the present value of the
employee’s nonforfeitable accrued benefit or $10,000. The legislation also provides that, if a
qualified individual has an outstanding plan loan on August 23, 2017 (for Harvey victims),
September 4, 2017 (for Irma victims), or September 16, 2017 (for Maria victims) with a due date for
any repayment on or before December 31, 2018, the due date is delayed for one year. If an individual
takes advantage of this delay, then any subsequent repayments are adjusted to reflect the delay in
payment and interest accruing during the delay. This appears to require reamortization of the loan. A
qualified individual is defined as an individual whose principal place of abode (1) was located in the
Hurricane Harvey disaster area on August 23, 2017, and who sustained an economic loss by reason
of Hurricane Harvey, (2) was located in the Hurricane Irma disaster area on September 4, 2017, and
who sustained an economic loss by reason of Hurricane Irma, or (3) was located in the Hurricane
Maria disaster area on September 16, 2017, and who sustained an economic loss by reason of
Hurricane Maria.
Hurricane Harvey, Irma, and Maria Disaster Areas. Section 501 of the 2017 Disaster Relief Act
defines the Hurricane Harvey disaster area, Hurricane Irma disaster area, and Hurricane Maria
disaster area as an area with respect to which the President has declared a major disaster by reason of
the relevant hurricane before September 21, 2017.
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3. Some inflation-adjusted numbers for 2018. Notice 2017-64, 2017-45 I.R.B. 486

(10/19/17).
• Elective deferral in §§ 401(k), 403(b), and 457 plans are increased from
$18,000 to $18,500 with a catch up provision for employees aged 50 or older that remains unchanged at
$6,000.
• The limit on contributions to an IRA will be unchanged at $5,500. The AGI
phase out range for contributions to a traditional IRA by employees covered by a workplace retirement
plan is increased to $63,000 to $73,000 (from $62,000-$72,000) for single filers and heads of household,
increased to $101,000-$121,000 (from $99,000-$119,000) for married couples filing jointly in which the
spouse who makes the IRA contribution is covered by a workplace retirement plan, and increased to
$189,000-$199,000 (from $186,000-$196,000) for an IRA contributor who is not covered by a workplace
retirement plan and is married to someone who is covered. The phase-out range for contributions to a Roth
IRA is increased to $189,000-$199,000 (from $186,000-$196,000) for married couples filing jointly, and
increased to $120,000-$135,000 (from $118,000-$133,000) for singles and heads of household.
• The annual benefit from a defined benefit plan under § 415 is increased to
$220,000 (from $215,000).
•

The limit for defined contribution plans is increased to $55,000 (from

$54,000).
• The amount of compensation that may be taken into account for various plans
is increased to $275,000 (from $270,000), and is increased to $405,000 (from $4005,000) for government
plans.
• The AGI limit for the retirement savings contribution credit for low- and
moderate-income workers is increased to $63,000 (from $62,000) for married couples filing jointly,
increased to $47,250 (from $46,5005) for heads of household, and increased to $31,500 (from $31,000)
for singles and married individuals filing separately.
C. Nonqualified Deferred Compensation, Section 83, and Stock Options
D. Individual Retirement Accounts
V.

PERSONAL INCOME AND DEDUCTIONS
A. Rates

1. Under the new, simplified rate structure of the 2017 Tax Cuts and Jobs Act,
the number of individual rate brackets has been reduced from seven to seven. The 2017 Tax Cuts
and Jobs Act, § 11001(a), added Code § 1(j), which replaces the existing rate structure for ordinary
income of individuals with a new rate structure for taxable years beginning after 2017 and before 2026.
Unless Congress takes further action, the existing rate structure, as adjusted for inflation, will apply
once more for taxable years beginning after 2025. The following tables show the rate structure for
individuals that had been scheduled to take effect for taxable years beginning in 2018 and the rate
structure that will apply by virtue of the 2017 Tax Cuts and Jobs Act. The brackets established by the
2017 Tax Cuts and Jobs Act will be adjusted for inflation for tax years beginning after 2018.

1

Before TCJA
After TCJA
Before TCJA

2
After TCJA
3

Before TCJA

2018 Rates for Single Individuals
If taxable income is:
Then income tax equals:
Not over $9,525
10% of taxable income
Not over $9,525
10% of taxable income
$952.50
plus 15% of the excess over
Over $9,525 but not over $38,700
$9,525
$952.50, plus 12% of the excess over
Over $9,525 but not over $38,700
$9,525
$5,328.75
plus 25% of the excess
Over $38,700 but not over $93,700
over $38,700
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After TCJA

Over $38,700 but not over $82,500

Before TCJA

Over $93,700 but not over $195,450

After TCJA

Over $82,500 but not over $157,500

Before TCJA

Over $195,450 but not over $424,950

After TCJA

Over $157,500 but not over $200,000

Before TCJA

Over $424,950 not over $426,700

After TCJA

Over $200,000 but not over $500,000

Before TCJA

Over $426,700

After TCJA

Over $500,000

4

5

6

7

1

2

3

4

5

6

7

$4,453.50, plus 22% of the excess
over $38,700
$19,078.75 plus 28% of the excess
over $93,700
$14,089.50, plus 24% of the excess
over $82,500
$47,568.75 plus 33% of the excess
over $195,450
$32,089.50, plus 32% of the excess
over $157,500
$123,303.75 plus 35% of the excess
over $424,950
$45,689.50, plus 35% of the excess
over $200,000
$123,916.25 plus 39.6% of the excess
over $426,700
$150,689.50, plus 37% of the excess
over $500,000

2018 Rates for Married Individuals Filing Joint Returns and Surviving Spouses
If taxable income is:
Then income tax equals:
10% of taxable income
Before TCJA Not over $19,050
After TCJA
Not over $19,050
10% of taxable income
$1,905
plus 15% of the excess over
Before TCJA Over $19,050 but not over $77,400
$19,050
$1,905, plus 12% of the excess over
After TCJA
Over $19,050 but not over $77,400
$19,050
$10,657.50
plus 25% of the excess
Before TCJA Over $77,400 but not over $156,150
over $77,400
$8,907, plus 22% of the excess over
After TCJA
Over $77,400 but not over $165,000
$77,400
$30,345
Before TCJA Over $156,150 but not over $237,950 $156,150plus 28% of the excess over
$28,179, plus 24% of the excess over
After TCJA
Over $165,000 but not over $315,000
$165,000
$53,249
Before TCJA Over $237,950 but not over $424,950 $237,950plus 33% of the excess over
$64,179, plus 32% of the excess over
After TCJA
Over $315,000 but not over $400,000
$315,000
$114,959
Before TCJA Over $424,950 but not over $480,050 $424,950 plus 35% of the excess over
$91,379, plus 35% of the excess over
After TCJA
Over $400,000 but not over $600,000
$400,000
$134,244
plus 39.6% of the excess
Before TCJA Over $480,050
over $480,050
$161,379, plus 37% of the excess
After TCJA
Over $600,000
over $600,000

2. The rates of tax on net capital gains and qualified dividends remain essentially
the same under the 2017 Tax Cuts and Jobs Act. The 2017 Tax Cuts and Jobs Act, § 11001(a),
added Code § 1(j). For taxable years beginning after 2017, and before 2026, § 1(j)(5) retains the
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existing maximum rates of tax on net capital gains and qualified dividends. Thus, the maximum rates
of tax on adjusted net capital gain remain at 0 percent, 15 percent, or 20 percent. The maximum rate
of tax on unrecaptured section 1250 gain remains at 25 percent, and the maximum rate on 28-percent
rate gain remains at 28 percent. Further, the 3.8 percent tax on net investment income remains in place.
However, unlike current law, which determines the rate of tax on adjusted net capital gain by reference
to the rate of tax that otherwise would be imposed on the taxpayer’s taxable income (including the
adjusted net capital gain), new § 1(j)(5) defines “breakpoints” that are used for this purpose. The
breakpoints are those under the current rate structure (before amendment by the 2017 Tax Cuts and
Jobs Act) but are adjusted for inflation for taxable years beginning after 2017. For taxable years
beginning in 2018, the following table shows the breakpoints that establish the rate of tax on adjusted
net capital gain.

Tax Rate
0% if taxable
income does
not exceed
15% if taxable
income does
not exceed
20% if taxable
income
exceeds

2018 Rates of Tax on Adjusted Net Capital Gain
Married
Head of
Married
Single
Filing
Filing Jointly
Household
Separately

Estates and
Trusts

$38,600

$51,700

$77,200

$38,600

$2,600

$425,800

$452,400

$479,000

$239,500

$12,700

$425,800

$452,400

$479,000

$239,500

$12,700

3. An incentive for kids to be entrepreneurial? The Tax Cuts and Jobs Act
modified the kiddie tax by applying the rates of tax applicable to trusts and estates to the
unearned income of children. The 2017 Tax Cuts and Jobs Act, § 11001(a), added Code § 1(j). For
taxable years beginning after 2017 and before 2026, § 1(j)(4) modifies the so-called “kiddie tax” by
taxing the unearned income of children under the rate schedule that applies to trusts and estates. (The
earned income of children continues to be taxed at the rates that normally apply to a single individual.)
This changes the approach of current law, under which the tax on unearned income of children is
determined by adding it to the income of the child’s parents and calculating a hypothetical increase in
tax for the parents. Under the new approach, the child’s tax on unearned income is unaffected by the
parents’ tax situation. The 2017 Tax Cuts and Jobs Act does not change the categories of children
subject to the kiddie tax.
B. Miscellaneous Income
1. An interest in a defined benefit pension plan is not an asset for purposes of
determining whether a taxpayer is insolvent and therefore eligible to exclude COD income.
Schieber v. Commissioner, T.C. Memo. 2017-32 (2/9/17). The taxpayer, a retired police officer,
received monthly payments from the California Public Employees’ Retirement System (CalPERS)
defined benefit pension plan. During 2009, a creditor of the taxpayer cancelled $418,596 of debt. On
the joint return for 2009 that the taxpayer and his wife filed, they excluded a portion of the cancelled
debt from gross income on the basis that they were insolvent. The IRS issued a notice of deficiency in
which the IRS determined that the taxpayers had to include in gross income the entire amount of the
cancelled debt. Section 108(d)(3) defines “insolvent” as the amount by which a taxpayer’s liabilities
exceed the fair market value of the taxpayer’s assets immediately before the debt is cancelled. The IRS
argued that, in determining whether the taxpayers were insolvent, the taxpayers’ interest in the
CalPERS pension plan must be considered an asset. Taking into account this asset, the IRS argued, the
taxpayers were not insolvent. The Tax Court (Judge Morrison) held that the taxpayers’ interest in the
plan was not an asset for purposes of the insolvency exclusion. The taxpayers’ interest in the plan, the
court noted, entitled them only to monthly payments, could not be converted to a lump-sum cash
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amount, and could not be sold or assigned. The taxpayers could neither borrow against the interest nor
borrow from the plan. The relevant inquiry established in prior cases such as Carlson v. Commissioner,
116 T.C. 87 (2001) for determining whether an item is an asset for this purpose is whether the item
gives the taxpayer the ability to pay an immediate tax on income from the cancelled debt, not whether
it gives the taxpayer the ability to pay the tax gradually over time. Because the taxpayers’ interest in
the plan was not considered an asset, they were insolvent by $293,308 and entitled to exclude this
portion of the $418,596 cancelled debt.
2. Provisions of the 2017 Tax Cuts and Jobs Act that affect ABLE accounts.
a. Designated beneficiaries of ABLE accounts can contribute an additional
amount and are eligible for the saver’s credit. Code § 529A, enacted by the Stephen Beck, Jr.,
Achieving a Better Life Experience (ABLE) Act of 2014 (which became Division A of the Tax
Increase Prevention Act of 2014), provides a tax-favored savings account for certain individuals with
disabilities—the ABLE account. ABLE accounts permit certain individuals who became disabled
before reaching age 26 and their families to contribute amounts to meet expenses related to the
designated beneficiary’s disability without affecting the beneficiary’s eligibility for Supplemental
Security Income, Medicaid, and other public benefits. ABLE accounts are modeled on § 529
accounts that are used to save for college education. Like § 529 accounts, ABLE accounts must be
established pursuant to a state program, contributions to ABLE accounts are not tax deductible, the
earnings of the ABLE account are not subject to taxation, and distributions from ABLE accounts are
not included in the designated beneficiary’s income to the extent they are used for qualified expenses
related to the disability. Aggregate contributions to an ABLE account from all contributors cannot
exceed the annual per-donee gift tax exclusion ($15,000 in 2018). The 2017 Tax Cuts and Jobs Act,
§ 11024, amended Code § 529A to increase this contribution limit for contributions made before
2026. Under the increased limit, once the overall limitation on contributions is reached, an ABLE
account’s designated beneficiary who is an employee (as defined) can contribute an additional
amount equal to the lesser of: (1) the compensation includible in the beneficiary’s income for the
year, or (2) the federal poverty line for a one-person household as determined for the immediately
preceding year ($12,486 for a single individual under age 65 in 2016). A designated beneficiary is
considered to be an employee for this purpose only if the person is an employee with respect to whom
no contribution is made to a defined contribution plan, an annuity contract described in § 403(b), or
an eligible deferred compensation plan described in § 527. The legislation also makes designated
beneficiaries of ABLE accounts who contribute eligible for the saver’s credit of § 25B for
contributions made before 2026. Both amendments are effective for taxable years beginning after
December 22, 2017, the date of enactment.
b. Tax-free rollovers are permitted from a § 529 college savings account to
an ABLE account. The 2017 Tax Cuts and Jobs Act, § 11025, amends Code § 529 to permit amounts
in a § 529 account to be rolled over without penalty to an ABLE account if the owner of the ABLE
account is the designated beneficiary of the § 529 account or a member of the designated
beneficiary’s family. Amounts rolled over pursuant to this provision, together with any other
contributions to the ABLE account, are taken into account for purposes of the limit on aggregate
contributions to the ABLE account. Any amount rolled over that exceeds this limitation is included
in the gross income of the distributee in the manner provided by § 72. This provision applies to
distributions from a § 529 account after December 22, 2017 (the date of enactment) that are
transferred within 60 days and before 2026 to an ABLE account.
3. A new exclusion for cancellation of student loans on account of the death or
permanent disability of the student. The 2017 Tax Cuts and Jobs Act, § 11031, amended Code
§ 108(f) by adding § 108(f)(5), which excludes from a taxpayer’s gross income any amount which
would be included in gross income by reason of the discharge of a student loan if the loan is discharged
on account of the death or total and permanent disability of the student. For this purpose, the term
“student loan” has the meaning set forth in § 108(f)(2) (which describes loans made by the federal or
a state government or any political subdivision as well as loans made by certain public benefit
corporations and educational organizations), and also includes private educational loans as defined in
Consumer Credit Protection Act § 140(7). This exclusion applies to discharges of indebtedness
occurring after 2017 and before 2026.
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C. Hobby Losses and § 280A Home Office and Vacation Homes
D. Deductions and Credits for Personal Expenses
1. A dependency exemption, but not the child tax credit, is available for a
permanently and totally disabled child who has attained age seventeen. Polsky v. United States,
844 F.3d 170 (3d Cir. 12/15/16). The taxpayers, a married couple appearing pro se, had a daughter who
was permanently disabled and who was over age seventeen. For the years 2010 and 2011, the taxpayers
claimed a child tax credit with respect to their daughter under § 24. The IRS disallowed the credit on
the ground that their daughter had attained age seventeen. Section 24(c)(1) allows the credit only for a
“qualifying child,” defined in § 24(c)(1) as “a qualifying child of the taxpayer (as defined in section
152(c)) who has not attained age 17.” The taxpayers argued that the credit nevertheless was available
because the cross-reference in § 24(c)(1) to § 152(c) incorporates § 152(c)(3)(B), which states that a
child is a qualifying child without regard to the child’s age if the child is permanently and totally
disabled. In a per curiam opinion, the U.S. Court of Appeals for the Third Circuit affirmed the District
Court and held that the child tax credit is available only when the qualifying child both “meets the nonage-related requirements of § 152(c) and ‘has not attained age 17.’” Accordingly, the taxpayers were
not entitled to the credit. The court quoted from the District Court’s opinion:

Section 24 imports the basic qualifications from § 152(c), and adds an age limitation
of seventeen years. ... The age restriction in § 24(c)(1) is intended to end the tax credit
when the child reaches seventeen years of age. In contrast, the special rule applicable
to permanently and totally disabled dependents in § 152(c)(3)(B) is calculated to extend
the tax deduction as long as the child is disabled. Therefore, the taxpayer can take a
dependent deduction regardless of the child’s age as long as the child is permanently
and totally disabled, but cannot receive a tax credit for a disabled child who, by the
close of the taxable year, was seventeen years of age.
2. Proposed regulations address several issues related to the definition of a
dependent. REG-137604-07, Definition of Dependent, 82 F.R. 6370 (1/19/17). The Treasury
Department and the IRS have issued proposed regulations that address several issues related to the
definition of a dependent. Section 151 authorizes the deduction of an exemption amount for each
dependent as defined in § 152. The term “dependent” also is relevant for purposes of other Code
provisions. Generally, the term “dependent” is defined in § 152(a) as a qualifying child or a qualifying
relative. The following summary discusses some of the highlights of the proposed regulations.
Relationship Test (Qualifying Child and Qualifying Relative)―Under § 152(d)(1), an
individual can be a qualifying relative of a taxpayer only if, among other requirements, the individual
is not a qualifying child of the taxpayer or any other taxpayer. This rule could prevent a taxpayer from
claiming a dependency exemption deduction for an unrelated child that the taxpayer supports, e.g., if
the unrelated child and the child’s parent both live with the taxpayer. The proposed regulations adopt
the rule in Notice 2008-5, 2008-2 I.R.B. 256 (12/18/2007), and provide that an individual is not a
qualifying child of a person if that person (1) is not required to file an income tax return under § 6012,
and (2) either does not file an income tax return or files an income tax return solely to claim a refund
of estimated or withheld taxes.

Residency Test (Principal Place of Abode)—For a person to be a qualifying child of a taxpayer
under § 152(c)(1), the person must, among other requirements, have the same principal place of abode
as the taxpayer for more than one-half of the taxable year. Similarly, under § 152(d), a person other
than the taxpayer’s spouse can be a qualifying relative of the taxpayer if, among other requirements,
the person has the same principal place of abode as the taxpayer and is a member of the taxpayer’s
household. In Prop. Reg. § 1.152-4(c), “principal place of abode” is defined as “the primary or main
home or dwelling where the taxpayer resides.” The proposed regulations provide that (1) temporary
lodging such as a homeless shelter or relief housing resulting from displacement by a natural disaster
may qualify as a person’s principal place of abode; (2) a person has the same principal place of abode
as the taxpayer despite a temporary absence, defined as occurring “if the taxpayer would have resided
at the abode but for the absence and, under the facts and circumstances, it is reasonable to assume that
the person will return to reside at the place of abode;” and (3) a person is treated as having the same
principal place of abode as the taxpayer for more than one-half of the taxable year if the individual
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resides with the taxpayer for at least 183 nights during the taxable year (or at least 184 nights during
leap years). The proposed regulations provide rules for determining nights of residence.
Age Test—For a person to be a qualifying child of a taxpayer under § 152(c)(1), the person
must, among other requirements, be younger than the taxpayer and, as of the close of the calendar year,
not have attained the age of 19 or be a student who has not attained the age of 24. In Prop. Reg. § 1.1521(b)(2), the term “student” is defined as an individual who, during some part of each of five calendar
months during the calendar year is a full-time student at an educational organization described in
§ 170(b)(1)(A)(ii)—generally a school that normally maintains a regular faculty and curriculum and
has a regular body of students in attendance—or is pursuing a full-time course of institutional on-farm
training under the supervision of specified authorities.
Support Test—For a person to be a qualifying child of a taxpayer under § 152(c)(1), the person
must, among other requirements, not provide more than one-half of the person’s own support.
Similarly, under § 152(d), a person can be a qualifying relative of the taxpayer if, among other
requirements, the taxpayer provides more than one-half of the person’s support. According to Prop.
Reg. § 1.152-4(a), “the amount of support provided by the individual, or the taxpayer, is compared to
the total amount of the individual’s support from all sources.” The amount of an individual’s support
from all sources generally includes support the individual provides and income that is excludable from
gross income. The term “support” includes food, shelter, clothing, medical and dental care, education,
and similar items for the benefit of the supported individual. Generally, governmental payments and
subsidies are treated as support provided by a third party. These include Temporary Assistance for
Needy Families (TANF), low-income housing assistance, benefits under the Supplemental Nutrition
Assistance Program, Supplemental Security Income payments, foster care maintenance payments, and
adoption assistance payments. In contrast, old age benefits under the Social Security Act, which are
based on earnings, are treated as support provided by the recipient to the extent the recipient uses the
benefits for support. Similarly, SSDI payments to the child of a deceased or disabled parent are treated
as support provided by the child to the extent those payments are used for the child’s support. The
proposed regulations provide that governmental payments used by the intended beneficiary or recipient
to support another individual constitute support provided by the intended beneficiary or recipient of
the payments. For example, a mother who uses TANF payments to support her children is treated as
providing that support. The preamble to the proposed regulations states that the IRS will no longer
assert the position it took in Lutter v. Commissioner, 61 T.C. 685 (1974), aff’d per curiam, 514 F.2d
1095 (7th Cir. 1975), in which the government successfully argued that governmental payments
received by a parent and used for the support of children constituted support provided by the
government.
Tiebreaker Rules and Determination of AGI of Joint Filers—Under the tiebreaker rules of
§ 152(c)(4), if a person meets the definition of a qualifying child for two or more taxpayers, the
taxpayer who is a parent of the person may claim the person as a qualifying child. If more than one
parent claims the person as a qualifying child, and if the parents do not file a joint return with each
other, then the person is treated as the qualifying child of the parent with whom the person resides for
the longest period during the year. If the person resides an equal amount of time with each parent, then
the person is treated as the qualifying child of the parent with the highest adjusted gross income. If no
eligible parent claims the person as a qualifying child, then the person may be claimed as a qualifying
child by another taxpayer only if the taxpayer’s adjusted gross income exceeds the adjusted gross
income of each eligible parent and (under Prop. Reg. § 1.152-2(g)(1)(ii)) of any other taxpayer who is
eligible to claim the person as a qualifying child. For purposes of these rules, Prop. Reg. § 1.1522(g)(2) provides that the adjusted gross income of each person who files a joint return is the total
adjusted gross income shown on the joint return. For example, if daughter, daughter’s husband and
their three-year-old child live with daughter’s mother (grandmother), and if daughter and husband file
a joint return showing total adjusted gross income of $45,000, grandmother can claim the child as a
qualifying child only if daughter and husband do not do so and grandmother’s adjusted gross income
exceeds $45,000. This is a change from Publication 501, Exemptions, Standard Deduction, and Filing
Information, and will be reflected in revisions to Publication 501. Since 2009, Publication 501 has
stated that, if a child’s parents file a joint return with each other, then the adjusted gross income of each
parent is determined by dividing the parents’ combined adjusted gross income equally between them.
Noncustodial Spouse Claiming Dependency Exemption—Section 152(e)(2)(A) provides that a
noncustodial parent can claim the dependency exemption only if “the custodial parent signs a written
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declaration (in such manner and form as the Secretary may by regulations prescribe) that such custodial
parent will not claim such child as a dependent for any taxable year beginning in such calendar year.”
The IRS generally requires the custodial spouse’s written declaration to be on Form 8332, Release of
Claim to Exemption for Child of Divorced or Separated Parents. Under Prop. Reg. § 1.152-5(e)(2)(i),
the noncustodial spouse can submit the written declaration with an original return, an amended return,
or during an examination of a return. However, a written declaration submitted with an amended return
or during an examination will not satisfy the requirement of § 152(e) if (1) the custodial parent signed
the written declaration after the custodial parent filed a return claiming a dependency exemption for
the child for the year at issue, and (2) the custodial parent has not filed an amended return to remove
the custodial parent’s claim of a dependency exemption.
Childless Earned Income Credit—The IRS’s position since 1995, reflected in Publication 596,
Earned Income Credit, has been that, if a person meets the definition of a qualifying child for more
than one taxpayer but is not treated as the qualifying child of a taxpayer under the tiebreaker rules, then
the taxpayer for whom the person is not a qualifying child is precluded from claiming the childless
earned income credit (the earned income credit that is available to taxpayers without a qualifying
child). The proposed regulations reflect a change in the IRS’s position. According to Prop. Reg. § 1.322(c)(3)(ii), if a person is not a qualifying child of a taxpayer under the tiebreaker rules, then the person
also is not treated as a qualifying child of the taxpayer for purposes of § 32(c)(1)(A), and therefore the
taxpayer may claim the earned income credit for a taxpayer without a qualifying child if all other
requirements for the earned income credit are satisfied.
Effective Date—The regulations are proposed to apply to taxable years beginning after the date
final regulations are published in the Federal Register. Pending the issuance of final regulations,
taxpayers can choose to apply the proposed regulations in any open tax years.
3. A grandmother was precluded from claiming her grandchildren as
dependents because her good-for-nothing son had done so, and the son’s submission of an
amended return to the IRS Chief Counsel attorney before trial did not change the result. Smyth
v. Commissioner, T.C. Memo. 2017-26 (2/7/17). The taxpayer, who worked as a certified nursing
assistant, provided the financial support for her two young grandchildren and the parents of the
grandchildren (the taxpayer’s son and daughter-in-law). Her son, daughter-in-law, and grandchildren
all lived in the taxpayer’s home. Neither the son—referred to as being involved in dealing drugs—nor
the daughter-in-law was employed. For the 2012 tax year, the taxpayer claimed her two grandchildren
as dependents, head-of-household filing status, the earned income credit, and the child tax credit.
Although the taxpayer’s son represented to her that he and his wife had not claimed the children as
dependents for 2012, this was not true. The IRS issued a notice of deficiency disallowing both the
taxpayer’s deduction for the two dependents and her earned income credit and child tax credit, and
changing her filing status to single. Two weeks before trial, the son delivered to the IRS Chief Counsel
attorney an amended return for 2012 on which he did not claim the children as dependents. The Tax
Court (Judge Holmes) upheld the government’s disallowance of the taxpayer’s deduction and credits
and its change of the taxpayer’s filing status. The court observed that each grandchild was a “qualifying
child” within the meaning of § 152(c) of both the taxpayer and the taxpayer’s son. Under the tiebreaker
rules of § 152(c)(4), if the parents of a qualifying child do not claim the child as a dependent, another
individual with respect to whom the child is a qualifying child may do so if the individual’s adjusted
gross income is higher than that of both parents. Although the taxpayer’s adjusted gross income was
higher than that of her son and daughter-in-law, the court explained, the fact that her son had filed a
return claiming the children as dependents precluded the taxpayer from doing so. The son’s amended
2012 return on which the son did not claim the children as dependents did not change the result. Under
the relevant regulations, an amended return is filed if it is mailed to the correct IRS Service Center or
hand-delivered to a person assigned the responsibility to receive returns in the local IRS office.
Submitting the amended return to the IRS Chief Counsel attorney handling the trial, the court reasoned,
did not meet either requirement and therefore did not constitute “filing” the return. The court noted
that the parent’s filing of an amended return in some cases might allow another individual to claim the
child as a dependent:

A few cases imply that an amended return could under the right circumstances be used
to give up a previously claimed dependency exemption deduction. In Brooks, we
suggested that if the taxpayer’s daughter had prepared an amended return releasing her
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claim before the IRS started auditing her mother and had filed it with the IRS before
trial, then the court might have reached a different result. And in McBride v.
Commissioner, T.C. Memo. 2015-6, we suggested that a grandfather might be entitled
to a dependency exemption deduction for his grandchild if the child’s mother had
correctly filed an amended return giving up her claim before the IRS was barred from
determining a deficiency against her. Id. at *4. We note that the Commissioner points
out in his brief that allowing a taxpayer to amend his return—and essentially give his
dependency exemption deduction to another—after he has already received a refund
because of that deduction effectively puts the IRS in an unmanageable situation. We
don’t have to decide this question now, but will have to think about it carefully when
someone in a case like this one actually files an amended return to give up a qualifyingchild claim.
4. He might not have been wearing an orange jumpsuit, but he still earned his
income while he was an inmate at a penal institution, and therefore the income was excluded in
determining eligibility for the EITC. Skaggs v. Commissioner, 148 T.C. No. 15 (4/26/17). Section
32(c)(2)(B)(iv) provides that, in determining eligibility for the earned income tax credit, “no amount
received for services provided by an individual while the individual is an inmate at a penal institution
shall be taken into account.” The taxpayer was convicted of several felony offenses, sentenced to 310
months’ imprisonment, and taken into custody by the Kansas Department of Corrections. During 2015,
the taxpayer resided in the Larned State Hospital, described by the court as “the home of the State
security hospital, which was established to treat mentally ill inmates and those committed by the State
and to hold them in custody.” The taxpayer performed custodial duties at the hospital and filed a return
for 2015 on which he reported $2,921 of income and claimed an EITC of $214. The IRS denied the
EITC on the ground that the taxpayer had earned the income for services performed while he was an
inmate at a penal institution. The Tax Court (Judge Buch) upheld the IRS’s denial of the credit. The
court noted that neither the statute nor the regulations define the terms “inmate” or “penal institution.”
Nevertheless, the court concluded that the taxpayer was an inmate at a penal institution. The court
reasoned that, although he might not have been subject to some of the restrictions that normally apply
to inmates in Kansas correctional facilities (e.g., the taxpayer asserted that he was able to wear his own
clothes and had greater discretion with the income he earned), he was still an inmate. The court also
concluded, based on the statutes that govern the hospital, that it was a penal institution.
5. Final regulations provide guidance on eligibility for the § 36B premium tax
credit of married taxpayers who are victims of domestic abuse or spousal abandonment and do
not file a joint return, allocation rules for reconciliation of advance credit payments and the
credit, and guidance on the deduction for health insurance costs of self-employed individuals.
T.D. 9822, Health Insurance Premium Tax Credit, 82 F.R. 34601 (7/26/17). The Treasury Department
and the IRS have finalized, with only a minor change, proposed and temporary regulations (T.D. 9683,
Rules Regarding the Health Insurance Premium Tax Credit, 79 F.R. 43622 (7/28/14)) regarding the
premium tax credit authorized by § 36B for individuals who meet certain eligibility requirements and
purchase coverage under a qualified health plan through an Affordable Insurance Exchange. The
regulations generally apply to taxable years beginning after December 31, 2013.

Eligibility for the Premium Tax Credit of Married Taxpayers Who Are Victims of Domestic
Abuse or Spousal Abandonment―To be eligible for the premium tax credit, an individual who is
married within the meaning of § 7703 must, among other requirements, file a joint return. See I.R.C.
§ 36B(c)(1)(C). Married individuals who live apart can be treated as not married if they meet the
requirements of § 7703(b), but victims of domestic abuse or spousal abandonment might not meet
those requirements. Accordingly, absent relief, victims of domestic abuse or spousal abandonment who
are married and do not file a joint return (e.g., because of the risk of injury arising from contacting the
other spouse, a restraining order that prohibits contact with the other spouse, or inability to locate the
other spouse) would be precluded from claiming the premium tax credit. The final regulations provide
that a married taxpayer will satisfy the joint filing requirement of § 36B(c)(1)(C) if he or she uses a
filing status of married filing separately and meets three requirements: (1) at the time the individual
files the return, the individual lives apart from his or her spouse, (2) the individual is unable to file a
joint return because he or she is a victim of domestic abuse or spousal abandonment, and (3) the
individual certifies on the return in accordance with instructions that he or she meets the first two
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requirements. Reg. § 1.36B-2(b)(2)(iii). A taxpayer ceases to be eligible for this relief from the joint
filing requirement if he or she qualified for the relief for each of the three preceding taxable years. Reg.
§ 1.36B-2(b)(2)(v). The final regulations generally define domestic abuse as including “physical,
psychological, sexual, or emotional abuse, including efforts to control, isolate, humiliate, and
intimidate, or to undermine the victim’s ability to reason independently.” Reg. § 1.36B-2(b)(2)(iii). A
taxpayer is considered a victim of spousal abandonment “if, taking into account all facts and
circumstances, the taxpayer is unable to locate his or her spouse after reasonable diligence.” Reg.
§ 1.36B-2(b)(2)(iv).
Allocation Rules for Reconciliation of Advance Credit Payments and Premium Tax Credit―An
individual who enrolls in coverage through a health insurance exchange can seek advance payment of
the premium tax credit authorized by § 36B. The exchange makes an advance determination of
eligibility for the credit and, if approved, the credit is paid monthly to the health insurance issuer. An
individual who receives advance credit payments is required by § 36B(f)(1) to reconcile the amount of
the advance payments with the premium tax credit calculated on the individual’s income tax return for
the year. If the taxpayer’s advance credit payments exceed the actual premium tax credit allowed, then
the taxpayer owes the excess as a tax liability. A taxpayer must reconcile the advance credit payments
for coverage of all members of the taxpayer’s family (defined as the taxpayer, spouse, and dependents)
with the premium tax credit the taxpayer is allowed for the taxable year. To compute the premium tax
credit and perform the required reconciliation, a taxpayer must know the advance credit payments, the
actual premiums paid, and the premiums for the second lowest cost silver plan (the benchmark plan)
for all family members. The final regulations provide rules for allocating advance credit payments,
premiums, and benchmark plan premiums among family members. This allocation is necessary when:
(1) married individuals file separate returns, (2) married individuals become divorced or legally
separated during the year, or (3) an individual such as a child is enrolled in a qualified health plan by
one taxpayer but another taxpayer claims a personal exemption deduction for the individual. In the
latter two situations, the taxpayers can agree on an allocation percentage and, if the taxpayers do not
agree, a default allocation percentage is provided.
Deduction for Health Insurance Costs of Self-Employed Individuals―A self-employed
individual who is enrolled in a qualified health plan and eligible for the premium tax credit may also
be allowed a deduction under § 162(l) for premiums paid for health insurance covering the taxpayer,
the taxpayer’s spouse, the taxpayer’s dependents, and any child of the taxpayer who has not attained
age 27. The final regulations provide rules for taxpayers who claim a § 162(l) deduction and also may
be eligible for a § 36B credit for the same qualified health plan or plans. Under the final regulations, a
taxpayer is allowed a § 162(l) deduction for “specified premiums” not to exceed an amount equal to
the lesser of (1) the specified premiums less the premium tax credit attributable to the specified
premiums, and (2) the sum of the specified premiums not paid through advance credit payments and
the additional tax imposed under § 36B(f)(2)(A) and Reg. § 1.36B-4(a)(1) with respect to the specified
premiums after the application of the limitation on additional tax in § 36B(f)(2)(B) and Reg. § 1.36B4(a)(3). See Reg. § 1.162(l)-1T(a)(1). The term “specified premiums” generally is defined as premiums
for which the taxpayer can otherwise claim a deduction under § 162(l) for a qualified health plan
covering the taxpayer or another member of the taxpayer’s family for a month that a premium tax credit
is allowed for the family member’s coverage.
6. Excess advance premium tax credits are treated as an increase in tax, and we
do not have equitable power to change that result, says the Tax Court. McGuire v. Commissioner,
149 T.C. No. 9 (8/28/17). The taxpayers, a married couple, purchased health insurance for 2014
through Covered California, a health insurance exchange created under the Affordable Care Act. At
the time they applied for coverage in 2013, their only income was that of Mr. McGuire. Based on this
income, they qualified for an advance payment of the premium tax credit authorized by § 36B. Later
in 2013, Mrs. McGuire became employed and the couple’s income increased. They informed the
exchange of the increase in income and of their change of address. The exchange did not update their
address. The exchange sent them a letter informing them that they no longer qualified for the premium
tax credit, but they never received the letter. Similarly, they never received from the exchange Form
1095-A, which taxpayers use to calculate their premium tax credit for the year. During 2014, the
exchange made monthly payments to the health insurance issuer of $591, for an annual total of $7,092.
The taxpayers worked with a CPA to prepare their 2014 return. Because they had received advance
credit payments, they were required by § 36B(f)(1) to reconcile the amount of the advance payments
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with the premium tax credit calculated on their return. The taxpayers did not report their advance credit
payments on their return. The IRS ultimately issued a notice of deficiency disallowing the entire credit.
Because they did not qualify for any premium tax credit and had received $7,092 in advance credit
payments, they owed the entire $7,092 as a tax liability. The taxpayers argued that the exchange had a
responsibility to ensure that only those eligible for advance credit payments receive them, and that they
never would have enrolled in the health insurance coverage they had chosen without the assistance of
the credit for which the exchange had told them they qualified. They asked the court to rule “fairly and
justly.” The Tax Court (Judge Buch) held that it had no ability grant relief to the taxpayers. The court
reiterated that it is not a court of equity and “cannot ignore the law to achieve an equitable end.”
Although we are sympathetic to the McGuires’ situation, the statute is clear; excess
advance premium tax credits are treated as an increase in the tax imposed. Sec.
36B(f)(2)(A). The McGuires received an advance of a credit to which they ultimately
were not entitled. They are liable for the $7,092 deficiency.
The court declined to impose accuracy-related penalties on the basis of negligence because the IRS
had presented no evidence of negligence. The court also declined to impose such penalties on the
basis of substantial understatement of income because the taxpayers had established a reasonable
cause, good faith defense based on their reliance on a third party (the exchange) to fulfill their
obligations, their failure to receive Form 1095-A, and their reliance on a CPA to prepare their return.
7. Deducting casualty losses in areas affected by Hurricanes Harvey, Irma, and
Maria just got easier. The Disaster Relief and Airport and Airway Extension Act of 2017 (“2017
Disaster Relief Act”), Pub. L. No. 115-63, was signed by the President on September 29, 2017. Section
504(b) of the 2017 Disaster Relief Act provides special rules for disaster losses in specified areas that
are attributable to Hurricanes Harvey, Irma, or Maria. Normally, a personal casualty loss is deductible
only to the extent that it exceeds $100 and only to the extent the sum of all personal casualty losses
exceeds 10 percent of adjusted gross income. The 2017 Disaster Relief Act provides that a “net disaster
loss” is deductible only to the extent it exceeds $500 (rather than $100) and is deductible without regard
to the normal 10-percent-of-AGI threshold. An individual with a net disaster loss can deduct the sum
of any non-disaster personal casualty losses, which remain subject to the $100 and 10 percent
thresholds, and the net disaster loss. For example, if an individual has AGI of $90,000, a non-disasterrelated casualty loss of $10,000 from the theft of a personal car, and a net disaster loss from Hurricane
Harvey of $50,000, then the individual can deduct $900 of the theft loss ($10,000 reduced by $100
reduced by 10 percent of AGI) and can deduct $49,500 of the net disaster loss ($10,000 reduced by
$500). The deduction for the net disaster loss is available both to those who itemize their deductions
and those who do not. For those who do not itemize, the standard deduction is increased by the amount
of the net disaster loss. The disallowance of the standard deduction for purposes of determining
alternative minimum taxable income does not apply to this increased portion of the standard deduction.

A net disaster loss is defined as the amount by which “qualified disaster-related personal casualty
losses” exceed personal casualty gains. A qualified disaster-related personal casualty loss is a loss
described in § 165(c)(3) (which generally defines casualty losses) that is attributable to Hurricanes
Harvey, Irma, or Maria and that arises: (1) in the Hurricane Harvey disaster area on or after August
23, 2017, (2) in the Hurricane Irma disaster area on or after September 4, 2017, or (3) in the
Hurricane Maria disaster area on or after September 16, 2017. Section 501 of the 2017 Disaster
Relief Act defines each of these areas as an area with respect to which the President has declared a
major disaster by reason of the relevant hurricane before September 21, 2017.
a.The IRS has provided safe harbor methods for determining casualty and
theft losses for personal-use residential real property and personal belongings. Rev. Proc. 20188, 2018-2 I.R.B. 286 (12/13/17). This revenue procedure provides safe harbor methods that
individual taxpayers can use in determining the amount of their casualty and theft losses for their
personal-use residential real property and personal belongings. Additional safe harbor methods are
available in the case of casualty and theft losses occurring as a result of any federally declared
disaster. The IRS will not challenge an individual’s determination of the decrease in fair market value
of personal-use residential real property or personal belongings if the individual qualifies for and
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uses one of the safe harbor methods described in the revenue procedure. The revenue procedure is
effective December 13, 2017.
b.An additional safe harbor for personal-use residential real property
affected by Hurricanes Harvey, Irma, or Maria. Rev. Proc. 2018-9, 2018-2 I.R.B. 290 (12/13/17).
This revenue procedure provides the Cost Indexes Safe Harbor Method that individual taxpayers
may use in determining the amount of their casualty losses pursuant to Code § 165 for their personaluse residential real property damaged or destroyed as a result of Hurricane and Tropical Storm
Harvey, Hurricane Irma, and Hurricane Maria (the “2017 Hurricanes”). Specifically, this revenue
procedure provides a safe harbor method that individuals may use to determine the decrease in fair
market value of their personal-use residential real property on their U.S. income tax returns filed
with the IRS. The IRS will not challenge an individual’s determination of the decrease in fair market
value of personal-use residential real property attributable to one of the 2017 Hurricanes if the
individual qualifies for and uses the safe harbor method described in the revenue procedure. The
revenue procedure is effective for losses that are attributable to the 2017 Hurricanes and that arose
after August 22, 2017 in specified areas.
8. Those affected by Hurricanes Harvey, Irma, or Maria can use prior-year
earned income to determine their earned income tax credit and child tax credit. The Disaster
Relief and Airport and Airway Extension Act of 2017 (“2017 Disaster Relief Act”), Pub. L. No. 11563, was signed by the President on September 29, 2017. Section 504(c) of the 2017 Disaster Relief Act
provides that a “qualified individual” can elect to use prior-year earned income for purposes of
determining the individual’s earned income tax credit under § 32 and child tax credit under § 24. The
election is available for qualified individuals whose earned income for the tax year that includes the
“applicable date” is lower than their earned income for the preceding tax year. The applicable date is
August 23, 2017, for Hurricane Harvey, September 4, 2017, for Hurricane Irma, and September 16 for
Hurricane Maria. If a qualified individual makes this election, it applies for purpose of both the earned
income tax credit and the child tax credit. For married couples filing a joint return, the election is
available if either spouse is a qualified individual, and the earned income for the preceding year is the
sum of the earned income in the preceding year of both spouses. A qualified individual is defined as a
“qualified Hurricane Harvey individual,” a “qualified Hurricane Irma individual,” or a “qualified
Hurricane Maria individual.” A qualified Hurricane Harvey individual is defined as an individual
whose principal place of abode on August 23, 2017 was located (1) in the Hurricane Harvey disaster
zone, or (2) outside the Hurricane Harvey disaster zone, but within the Hurricane Harvey disaster area
if the individual was displaced from his or her principal place of abode by reason of Hurricane Harvey.
The terms “qualified Hurricane Irma individual” and “qualified Hurricane Maria individual” are
defined in a similar manner but with dates of September 4, 2017, and September 16, 2017, respectively.

• Section 501 of the 2017 Disaster Relief Act defines the terms
Hurricane Harvey disaster area, Hurricane Irma disaster area, and Hurricane Maria disaster area as an area
with respect to which the President has declared a major disaster by reason of the relevant hurricane before
September 21, 2017. The terms Hurricane Harvey disaster zone, Hurricane Irma disaster zone, and
Hurricane Maria disaster zone are defined as the portion of the relevant disaster area to warrant individual
or individual and public assistance from the federal government under the Robert T. Stafford Disaster
Relief and Emergency Assistance Act by reason of the relevant hurricane.
9. Standard deduction for 2018. The 2017 Tax Cuts and Jobs Act, § 11021, added
Code § 63(c)(7), which significantly increases the standard deduction for taxable years beginning after
2017 and before 2026. This change, combined with the legislation’s limitation or elimination of many
itemized deductions, is expected to cause a large number of taxpayers who have itemized deductions
in prior years to take the standard deduction beginning in 2018. The standard deduction for 2018 will
be $24,000 for joint returns and surviving spouses (increased from $13,000), $12,000 for unmarried
individuals and married individuals filing separately (increased from $6,500), and $18,000 for heads
of households (increased from $9,550). These figures will be adjusted for inflation for tax years
beginning after 2018.
10. Let’s hope new withholding tables are issued soon. The deduction for personal
exemptions has disappeared. The 2017 Tax Cuts and Jobs Act, § 11041, amended Code § 151(d) by
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adding § 151(d)(5), which reduces the exemption amount to zero for taxable years beginning after
2017 and before 2026. The effect of this amendment is to eliminate the deduction for personal
exemptions. The reduction of the exemption amount to zero required conforming amendments to other
Code provisions that make use of the exemption amount. For example, under § 6012, an individual
taxpayer generally does not need to file a return if the taxpayer’s gross income does not exceed the
sum of the basic standard deduction plus the exemption amount under § 151(d). The legislation
addresses this by amending § 6012 to provide that an individual need not file a return if the taxpayer’s
gross income does not exceed the standard deduction. Similarly, § 642(b)(2)(C) allows a qualified
disability trust to deduct an amount equal to the exemption amount under § 151(d), and § 6334(d)
exempts from levy an amount of weekly wages equal to 1/52 of the sum of the standard deduction and
the aggregate amount of the taxpayer’s deductions for personal exemptions under § 151. The
legislation addresses this issue by amending those provisions to refer to $4,105 (to be adjusted for
inflation), the exemption amount that had been scheduled to take effect in 2018 before the Tax Cuts
and Jobs Act. The legislation also directs Treasury to develop rules to determine the amount of tax that
employers are required to withhold from an employee’s wages but gives Treasury the discretion to
apply current wage withholding rules for 2018.
11. Has the federal deduction for your high property or state income taxes made
them easier to bear? Brace yourself! The deduction for state and local taxes not paid or accrued
in carrying on a trade or business or an income-producing activity is limited to $10,000. The 2017
Tax Cuts and Jobs Act, § 11042, amended Code § 164(b) by adding § 164(b)(6). For individual
taxpayers, this provision generally (1) eliminates the deduction for foreign real property taxes, and
(2) limits to $10,000 ($5,000 for married individuals filing separately) a taxpayer’s itemized deductions
on Schedule A for the aggregate of state or local property taxes, income taxes, and sales taxes deducted
in lieu of income taxes. This provision applies to taxable years beginning after 2017 and before 2026.
The provision does not affect the deduction of state or local property taxes or sales taxes that are paid
or accrued in carrying on a trade or business or an income-producing activity (i.e., an activity described
in § 212) that are properly deductible on Schedules C, E, or F. For example, property taxes imposed
on residential rental property will continue to be deductible. With respect to income taxes, an individual
can deduct only foreign income taxes paid or accrued in carrying on a trade or business or an incomeproducing activity. As under current law, an individual cannot deduct state or local income taxes as a
business expense even if the individual is engaged in a trade or business as a sole proprietor. See Reg.
§ 1.62-1T(d).
12. Better be careful with that cash-out refinance. You could wind up with home
equity indebtedness, the interest on which is no longer deductible. And there’s more good news:
the limit on acquisition indebtedness has dropped to $750,000. Prior to the 2017 Tax Cuts and Jobs
Act, Code § 163(a) and (h)(3) allowed a taxpayer to deduct as an itemized deduction the interest on up
to $1 million of acquisition indebtedness and up to $100,000 of home equity indebtedness. Acquisition
indebtedness is defined as indebtedness secured by a qualified residence that is incurred to acquire,
construct, or substantially improve the residence. Home equity indebtedness is defined as any
indebtedness secured by a qualified residence that is not acquisition indebtedness. The Tax Cuts and
Jobs Act, § 11043, amended § 163(h)(3) by adding § 163(h)(3)(F). For taxable years beginning after
2017 and before 2026, § 163(h)(3)(F) disallows the deduction of interest on home equity indebtedness
and limits the amount of debt that can be treated as acquisition indebtedness to $750,000 ($375,000
for married taxpayers filing separately). There is no transition rule for home equity indebtedness.
Therefore, the interest on any outstanding home equity indebtedness will become nondeductible
beginning in 2018. The provision contains three transition rules that might affect acquisition
indebtedness: (1) the new $750,000 limit on acquisition indebtedness does not apply to debt incurred
on or before December 15, 2017; (2) any refinancing of indebtedness is treated for purposes of the
December 15, 2017, transition date as incurred on the date that the original indebtedness was incurred
to the extent the amount of the new indebtedness does not exceed the amount of the refinanced
indebtedness (but this rule applies only for the term of the original indebtedness); and (3) a taxpayer
who entered into a written, binding contract before December 15, 2017, to close on the purchase of a
principal residence before January 1, 2018, and who purchases the residence before April 1, 2018 with
indebtedness is considered to have incurred acquisition indebtedness prior to December 15, 2017.
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• These rules could have an unanticipated effect on taxpayers who
engage in a cash-out refinancing of existing acquisition indebtedness. If the amount of the new loan that
exceeds the refinanced loan (i.e., the cash-out) is used for purposes unrelated to the home, that portion of
the loan will be home equity indebtedness, the interest on which will not be deductible. For example, if a
taxpayer refinances $100,000 of acquisition indebtedness by taking out a new loan of $110,000 and using
the extra $10,000 to pay off high-interest credit card debt, the extra $10,000 will be home equity
indebtedness and the interest on that portion of the loan will not be deductible.
13. Expansion of the 7.5 percent threshold for deduction of medical expenses.
Prior to the 2017 Tax Cuts and Jobs Act, medical expenses generally were deductible only to the extent
they exceeded 10 percent of a taxpayer’s adjusted gross income. For taxable years beginning after 2012
and ending before 2017, this threshold was reduced to 7.5 percent if the taxpayer or the taxpayer’s
spouse had attained age 65 by the close of the year. The 2017 Tax Cuts and Jobs Act, § 11027, amended
§ 213(f) to provide that the 7.5 percent threshold applies to all taxpayers for taxable years beginning
after 2016 and ending before 2019, i.e., to calendar years 2017 and 2018. Further, the legislation
provides that this threshold applies for purposed of both the regular tax and the alternative minimum
tax.
14. An increased incentive to purchase insurance: say goodbye to the deduction
for personal casualty losses (except those in federally declared disaster areas). The 2017 Tax Cuts
and Jobs Act, § 11044, amended Code § 165(h) by adding § 165(h)(5), which eliminates the deduction
for personal casualty losses, other than those attributable to a federally declared disaster, for taxable
years beginning after 2017 and before 2026. Despite this general disallowance, the legislation permits
taxpayers to offset the amount of any personal casualty gains by the amount of otherwise-disallowed
personal casualty losses.
15. ♪♫I keep on fallin’ in and out of love with you.♫♪ Congress has repealed the
§ 68 overall limitation on overall deductions again. The 2017 Tax Cuts and Jobs Act, § 11046,
amended Code § 68 by adding § 68(f), which provides that the overall limitation on itemized
deductions does not apply to taxable years beginning after 2017 and before 2026. This limitation
reduces the amount of most itemized deductions by the lesser of 3 percent of the amount by which the
taxpayer’s adjusted gross income exceeds a specified threshold, or 80 percent of the itemized
deductions. Congress first enacted this limitation as part of the Omnibus Budget Reconciliation Act of
1990. In the Economic Growth and Tax Relief Reconciliation Act of 2001, Congress repealed § 68
prospectively on a phased reduction schedule beginning in 2006, with full repeal effective for taxable
years beginning after 2009. The provision did not apply in taxable years 2010 through 2012. Congress
reinstated § 68 in the American Taxpayer Relief Act of 2012 for taxable years beginning after 2012.
The provision was in effect for taxable years 2013 through 2017, and now has been repealed once
more.
16. An enhanced child tax credit. The 2017 Tax Cuts and Jobs Act, § 11022, added
Code § 24(j), which significantly increases the child tax credit and establishes a new credit for
dependents other than qualifying children for taxable years beginning after 2017 and before 2026.

Child Tax Credit. The legislation increases the child tax credit from $1,000 to $2,000 per
qualifying child and increases the refundable portion of the credit from $1,000 to $1,400 per
qualifying child. The $1,400 refundable portion of the credit will be adjusted for inflation for taxable
years beginning after 2018. The legislation retains the current-law age limit for the credit, i.e., a
person can be a qualifying child only if he or she has not attained age 17 by the end of the taxable
year. The refundable portion of the credit is determined in the same manner as under current law,
except that the earned income threshold for determining the refundable portion is reduced from
$3,000 to $2,500. To claim the child tax credit (either the refundable or nonrefundable portion), a
taxpayer must include on the return for each qualifying child with respect to whom the credit is
claimed a Social Security Number that was issued before the due date for filing the return. If the
child tax credit is not available with respect to a qualifying child because of the absence of a Social
Security Number, the taxpayer can claim the new, nonrefundable credit described below with respect
to that child.
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New Nonrefundable Credit for Dependents Other Than a Qualifying Child. The legislation also
makes available (as an increase to the basic child tax credit) a new, nonrefundable credit of $500 for
each dependent other than a qualifying child. This new credit would apply, for example, with respect
to a parent who is the taxpayer’s dependent and therefore a qualifying relative. The new,
nonrefundable credit is available only with respect to a dependent who is a citizen, national, or
resident of the U.S., i.e., the credit is not available with respect to a dependent who is a resident of
the contiguous countries of Canada and Mexico.
Increased Phase-out Thresholds. The legislation significantly increases the modified adjusted
gross income thresholds at which the credits (both the child tax credit and the new nonrefundable
credit) begin to phase out. Under current law, the child tax credit is phased out by $50 for each
$1,000 by which the taxpayer’s modified AGI exceeds $55,000 for married taxpayers filing
separately, $75,000 for single taxpayers or heads of household, and $110,000 for married taxpayers
filing a joint return. Thus, under current law, the credit is phased out entirely for married taxpayers
filing a joint return once modified AGI reaches $130,000. The legislation increases the phase-out
thresholds to $400,000 for married couples filing a joint return and $200,000 for all other taxpayers.
These increased thresholds will increase the number of taxpayers who benefit from the credit.
E. Divorce Tax Issues
1. A blue moon arrives in the Tax Court—a taxpayer successfully establishes
through credible testimony that he was entitled to the dependency exemption, earned income tax
credit, and child tax credit. Tsehay v. Commissioner, T.C. Memo. 2016-200 (11/3/16). The taxpayer,
whose first language was not English and who worked as a custodian at a community college, filed a
return on Form 1040A for 2013 through a paid preparer. On the return, the taxpayer claimed head of
household filing status, a dependency exemption and the child tax credit for four children, and an
earned income tax credit for three children. (It was unclear from the record why the paid preparer had
listed different numbers of children for the exemptions and credits.) The IRS issued a notice of
deficiency disallowing all of the claimed exemptions and credits. The notice also changed the
taxpayer’s filing status to single and imposed an accuracy-related penalty under § 6662(a). The IRS
took the position that the taxpayer, who had previously been separated from his wife and ordered to
pay child support, was a noncustodial parent and therefore subject to § 152(e)(2), which provides that
a noncustodial parent can claim the dependency exemption for a child only if the custodial parent signs
a written declaration that the custodial parent will not claim the child as a dependent and the
noncustodial parent attaches the written declaration to his or her tax return. The taxpayer had failed to
submit Form 8332, the form designated for such written declarations, with his income tax return. The
Tax Court (Judge Kerrigan) found credible the taxpayer’s testimony at trial. The taxpayer testified that,
during 2013, he and his wife were married and lived together with their five children in a public housing
apartment. Based on this testimony, the court held that the taxpayer was entitled to the dependency
exemptions, the child tax credit, and the earned income tax credit. The court rejected the IRS’s reliance
on a child support order to establish that the taxpayer was a noncustodial parent because the order was
entered in August 2015, after the tax year in issue. Regarding his filing status, the taxpayer testified
that he and his wife had separated by the time he filed his 2013 return and that he had asked the preparer
to list his filing status as married filing separately. The preparer erroneously listed his filing status as
head of household. The court held that his filing status could not be changed to single, as the IRS
contended, but instead should be married filing separately. Although the erroneous filing status might
have supported the accuracy-related penalty, the court held that the taxpayer—who had a language
barrier, sought and relied on professional advice, and was separated from his wife when he filed his
return—had established a reasonable cause, good faith defense.

• There appears to be some inconsistency in the court’s conclusions. A taxpayer
whose filing status is married filing separately cannot claim the earned income tax credit.
a.Oops, the Tax Court must have missed that, says the IRS. A.O.D. 2017-05,
2017-27 I.R.B. 1 (7/3/17). The IRS has nonacquiesced in the Tax Court’s decision in Tsehay.
Specifically, “the Service will not follow the court’s opinion in Tsehay in allowing an EITC to a
married taxpayer filing separately.”
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2. ♪♫Breaking up is hard to do.♫♪ But, if you have been thinking about it, split
up in 2018 if you want to save taxes. Under the Tax Cuts and Jobs Act, alimony is not deductible
by the payor and is not taxable for the recipient. The 2017 Tax Cuts and Jobs Act, § 11051, repealed
both Code § 215, which authorized an above-the-line deduction for alimony payments, and Code § 71,
which included alimony payments in the recipient’s gross income. For those subject to the new rules,
the payor of alimony will not be able to deduct the payments, and the recipient will not include the
alimony payments in gross income. This change applies to any divorce or separation instrument (as
defined in former Code § 71(b)(2)) executed after 2018. It also applies to any divorce or separation
instrument executed before 2018 that is modified after 2018 if the modification expressly provides that
the amendments made by the Tax Cuts and Jobs Act will apply. The legislation also made various
conforming amendments to other Code provisions.
F. Education
1. Private elementary and secondary schools have a new incentive to raise
tuition: up to $10,000 per year can be withdrawn tax-free from § 529 accounts to pay it. The 2017
Tax Cuts and Jobs Act, § 11032, amended Code § 529(c) by adding § 529(c)(7), which permits taxfree distributions from § 529 accounts to pay “expenses for tuition in connection with enrollment or
attendance at an elementary or secondary public, private, or religious school.” The limit on
distributions for this purpose is $10,000 during the taxable year, which applies per student, not per
account. Thus, if a student is a designated beneficiary of more than one § 529 account, the student can
receive only $10,000 free of tax for this purpose in a given year regardless of whether the funds are
distributed from multiple accounts. This provision applies to distributions occurring after 2017.
G. Alternative Minimum Tax
1. The AMT will apply to fewer individuals because of increased exemption
amounts and phase-out thresholds. The 2017 Tax Cuts and Jobs Act, § 12002, amended Code § 55(d)
by adding § 55(d)(4), which increases the AMT exemption amount for non-corporate taxpayers as well
as the thresholds for alternative minimum taxable income above which the exemption amount phases
out. These changes apply to taxable years beginning after 2017 and before 2026; the figures will be
adjusted for inflation for taxable years beginning after 2018. The legislation did not change the
exemption amount or the phase-out threshold for trusts and estates. The figures for 2018 both before
and after the changes made by the 2017 Tax Cuts and Jobs Act are shown in the following tables:

AMT Exemption Amounts for 2018
Filing
Before
After
Status
TCJA
TCJA
Married
Filing
$43,100
$54,700
Separately
Single and
$55,400
$70,300
HOH
Married
Filing
Jointly and
$86,200
$109,400
Surviving
Spouses
Estates and
$24,600
$24,600
Trusts

AMTI Phase-Out Thresholds for 2018
Filing
Before
After
Status
TCJA
TCJA
Married
Filing
$82,050
$500,000
Separately
Single and
$123,100
$500,000
HOH
Married
Filing
Jointly and
$164,100
$1 million
Surviving
Spouses
Estates and
$82,050
$82,050
Trusts
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VI.

CORPORATIONS
A. Entity and Formation
B. Distributions and Redemptions
C. Liquidations
D. S Corporations
E. Mergers, Acquisitions and Reorganizations
F. Corporate Divisions
G. Affiliated Corporations and Consolidated Returns
H. Miscellaneous Corporate Issues

1. Back to the future: Remember the good ole days before 1986 when C
corporations were tax shelters? By introducing a flat corporate tax rate of 21 percent, Congress
has given new life to C corporations and will force us to relearn personal holding company,
accumulated earnings tax, and other anti-abuse rules (e.g., § 269A) we’ve long ignored. The
centerpiece of the 2017 Tax Cuts and Jobs Act is a permanent reduction in corporate tax rates. Section
13001 of the legislation amended § 11(b) to impose tax on taxable income of corporations, including
personal service corporations, at a flat rate of 21 percent. Prior to this amendment, § 11(b) provided
graduated rates with a top rate of 35 percent (which top rate applied to the first dollar of personal
service corporation income). For personal service corporations and companies with significant profit
from U.S. operations, the reduction in the corporate rate is a huge benefit. In fact, this rate reduction is
estimated to reduce corporate income taxes by roughly $1.3 trillion over the next ten years. Prior to
this change, most businesses avoided C corporation status unless they were (or planned to be) publicly
traded, were so-called “blocker” corporations, or, in some cases, were taken private by investment
funds. Venture capital backed companies also tended to choose C corporation status to simplify their
capital structure and tax compliance obligations. Now, however, C corporation status may be a sensible
choice for some personal service and other closely-held corporations, especially if the business will be
held for the life of the major shareholders (thereby benefiting from the step-up in basis at death) or the
shareholders will exit via a stock sale at some indeterminate time in the future. One of the authors has
heard anecdotally that many older, highly compensated law firm partners (drawing $1 million or more
annually and thus excluded from new § 199A) who expect to retire soon are considering incorporating
as old-fashioned personal service corporations, especially those in states with high income tax rates.
No doubt, the accumulated earnings tax (§§ 535-537) and the IRS’s power to reallocate income
between a shareholder and his or her personal service corporation (§ 269) will come into play to deter
such strategies, but a 21 percent rate as compared to a 37 percent rate is tempting. Nevertheless, despite
the reduced rate, subchapter C is still a double-tax regime. In particular, asset sales (or deemed asset
sales at liquidation) by C corporations will continue to suffer a big tax bite notwithstanding the reduced
corporate rate. Furthermore, new § 199A must be considered for any flow-through entities. Bottom
line: Although the authors believe that flow-through status remains the best option in most situations,
the choice-of-entity analysis just got more complicated and will require even more crystal-ball gazing.
2. Although we will have to relearn some old C corporation anti-abuse
provisions, here’s something we can forget: the corporate AMT. The 2017 Tax Cuts and Jobs Act,
§ 12001, repealed the corporate alternative minimum tax (by amending Code § 55) effective for taxable
years beginning after 2017. Corporations that incurred AMT in past years will want to be sure to claim
that amount as a credit against regular tax going forward. A special rule regarding the refundable
portion of the AMT credit is designed to allow a corporation to use fully in 2018 through 2021 any
AMT credits carried forward. Also, corporations that have had other credits (e.g, the R&D credit)
limited in past years by the AMT may be able to claim those credits going forward.
3. A reduced corporate dividends received deduction. The 2017 Tax Cuts and Jobs
Act, § 13002, amended Code § 243 and certain other provisions to reduce the corporate dividends
received deduction. Prior to this amendment, a corporation could deduct 100 percent of dividends
received from a corporation in its affiliated group, 80 percent of dividends received from a corporation
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of which the recipient owns 20 percent or more of the stock (measured by vote and value), and 70
percent of dividends received from all other corporations. The legislation reduced the 80 percent and
70 percent figures to 65 percent and 50 percent, respectively. The legislation did not change the 100
percent dividends received deduction. These changes apply to taxable years beginning after 2017.
VII.

PARTNERSHIPS
A. Formation and Taxable Years
B. Allocations of Distributive Share, Partnership Debt, and Outside Basis

1. ♫♪You got to know when to hold’em, know when to fold’em, know when to
walk away, and know when to run….♫♪ Carried interests still qualify for preferential long-term
capital gain rates, but the holding period just increased to 3 years for specified interests in hedge
funds and other investment partnerships. For years there has been a big brouhaha over managers of
real estate, hedge fund, and other investment partnerships being taxed at preferential long-term capital
gain rates (e.g., 20%) on their distributive shares of partnership income notwithstanding the fact that
they received their interests in these partnerships as part of their compensation for services rendered
(which compensation otherwise would be taxed at ordinary income rates). Congress and eventually
President Trump have threatened for several years to take action against this “loophole.” Well, at long
last, Congress still has done NOTHING about it, but can claim that it did!

New § 1061. Specifically, the 2017 Tax Cuts and Jobs Act, § 13309, created new § 1061 and
redesignated pre-TCJA § 1061 as § 1062. New § 1061 requires a three-year holding period for
allocations of income with respect to “applicable partnership interests” to qualify for preferential
long-term capital gain rates. Specifically, net long-term capital gain allocated to a partner who holds
an applicable partnership interest is characterized as short-term capital gain to the extent the gain is
attributable to the disposition of partnership property held by the partnership for three years or fewer.
An applicable partnership interest is one that is transferred to (or is held by) a taxpayer in connection
with the performance of substantial services by the taxpayer, or any other related person, in any
“applicable trade or business.” An applicable trade or business means any activity conducted on a
regular, continuous, and substantial basis which, regardless of whether the activity is conducted in
one or more entities, consists, in whole or in part, of ‘‘raising or returning capital,” and either
“investing in (or disposing of) specified assets (or identifying specified assets for such investing or
disposition),” or ‘‘developing specified assets.” Specified assets for this purpose generally are
defined as securities, commodities, real estate held for rental or investment, cash or cash equivalents,
options or derivative contracts with respect to any of the foregoing, and (big furrowed brow here) “an
interest in a partnership to the extent of the partnership’s proportionate interest in any of the
foregoing” (e.g., tiered partnerships). There are significant exceptions, though, for (i) employees of
another entity holding interests in a partnership that only performs services for that other entity; and
(ii) partnership interests acquired for invested capital (including via a § 83(b) for a capital interest in
a partnership).
What about § 1231 assets? It is unclear (at least to the authors) whether § 1061’s three-year
holding period rule applies to trump (no pun intended) quasi-capital gain treatment under § 1231.
Basically, new § 1061 works by transmuting (i) otherwise net long-term capital gain (as defined in
§ 1222) attributable to an “applicable partnership interest” (i.e., all of a taxpayer’s net long-term
capital gain as normally calculated) into short-term capital gain, but (ii) only to the extent such gain
exceeds net long-term capital gain (as defined in § 1222) attributable to the disposition of partnership
property held by the partnership for three years or more (i.e., net long-term gain that is excluded from
transmutation under § 1061). Short- and long-term capital gain (or loss) is defined under § 1222 by
reference to a “capital asset” as defined in § 1221 and is determined at the partnership level. Code
§ 1221 excludes § 1231 assets from the definition of “capital assets.” To wit, in the recent case of
CRI-Leslie, LLC v. Commissioner, 147 T.C. No. 8 (9/7/16), the IRS was successful in arguing, over
the strenuous objection of the taxpayer, that a § 1231 asset is not a “capital asset” within the meaning
of § 1234A (which treats gains and losses realized upon termination of rights with respect to a
“capital asset” as capital gain or loss). The taxpayer in CRI-Leslie had entered into a contract to sell a
hotel that it owned and had received a deposit of $9.7 million. Ultimately, the buyer under the
contract defaulted and forfeited the $9.7 million deposit, which was retained by the taxpayer. The
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hotel property was a § 1231 asset, not a capital asset. Relying upon § 1234A, the taxpayer reported
the $9.7 million as net long-term capital gain. The IRS, however, asserted a deficiency based upon
treating the forfeited $9.7 million deposit as ordinary income. The taxpayer argued that its
characterization of the forfeited deposit as long-term capital gain was supported by the legislative
history of § 1234A because, according to the taxpayer, Congress enacted § 1234A to “ensure that
taxpayers received the same tax characterization of gain or loss whether the property is sold or the
contract to which the property is subject is terminated.” Nonetheless, the Tax Court (Judge Laro)
rejected the taxpayer’s argument that the legislative history of § 1234A supported the taxpayer’s
position. Instead, Judge Laro agreed with the IRS that “[s]ince section 1234A expressly refers to
property that is ‘a capital asset in the hands of the taxpayer’ and no other type of property, and since
property described in section 1231 is excluded explicitly from the definition of ‘capital asset’ in
section 1221, we must conclude that the plain meaning of ‘capital asset’ as used in section 1234A
does not extend to section 1231 property.” The court was “unable find anything in the legislative
history of section 1234A to support [the taxpayer’s] assertion that Congress intended to include
section 1231 property within its ambit.” The legislative history accompanying new § 1061 likewise is
bereft of any reference to § 1231 property.
What about partnership interests held by S corporations? Under § 1061(c)(4)(A), an interest in a
partnership is not subject to the carried interest rule if it is held “directly or indirectly … by a
corporation.” Absent any limitation in the statute, the term “corporation” should include a subchapter
S corporation. Has Congress left a glaring loophole?
Who cares? Isn’t § 1061 just a paper tiger? New § 1061 is deserving of much more study, but we
suspect that the provision will catch only those very rare taxpayers who either (i) fail to hold their
carried interests for more than three years, or (ii) lack the sophisticated advice to plan around the
statute. One commentator characterizes the new statute as “joke” given that most managers of real
estate, hedge funds, and investment partnerships hold their carried interests for well over three years.
See Sloan, Carried Interest Reform is a Sham, Washington Post, December 1, 2017. On the other
hand, maybe this comment is just “fake news.” New § 1061 is permanent and applies to taxable years
beginning after 2017.
2. Congress has made a technical correction to § 704(d) that makes partnership
outside basis calculations with respect to charitable contributions and foreign taxes the same as
for S corporations. If you wish to avoid brain damage, stop reading and trust us that the foregoing
statement is accurate. Otherwise, continue reading.

A recap of some basic rules for determining the basis of a partner’s partnership interest. In
general, the basis that a partner has in a partnership interest is adjusted upward by the partner’s
capital contributions and distributive share of income (including tax-exempt income) and downward
(but not below zero) by distributions received by the partner and the partner’s distributive share of
losses and nondeductible expenditures. See § 705(a). Under § 704(d), a partner can take into account
the partner’s distributive share of losses for any taxable year only to the extent of the basis of the
partner’s partnership interest, determined after adjusting the basis for distributions and nondeductible
expenditures of the partnership. See Reg. § 1.704-1(d)(2). To the extent such losses are limited in this
manner, the excess is carried over to subsequent years and may be used when the partner has
sufficient outside basis. See § 704(d); Reg. § 1.704-1(d)(1). But, in the case of charitable
contributions and foreign taxes paid or incurred by a partnership, these items are not taken into
account in computing partnership taxable income and, consequently, a partner’s distributive share of
income or loss of the partnership. See § 703(a)(2)(B) and (C). Instead, a partner separately takes into
account his/her/its distributive share of these items under § 702(a)(4) and (6); however, due to a
technical glitch in the regulations (see Reg. § 1.704-1(d)(2)), the outside basis limitation of § 704(d)
did not apply properly to take into account a partner’s separately-determined share of partnership
charitable contributions. Specifically, if a partner had a positive outside basis, then (prior to the
TCJA) the partner claimed the charitable contribution on the partner’s return and reduced outside
basis by the partner’s separately-determined share of the adjusted basis of contributed property. If a
partner had a zero outside basis, though, such partner still could claim the charitable contribution on
the partner’s return, but was not required to reduce outside basis. Further, those same technicallydeficient regulations did not address the application of § 704(d) with respect to foreign taxes paid or
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accrued by a partnership, but even if they did apply to tie a partner’s foreign tax deduction to the
partner’s basis in the partnership interest, § 901 allows a partner to take a credit in lieu of a deduction
for foreign taxes paid or accrued by the partnership. Hence, in certain circumstances a partner with a
zero outside basis could benefit from the partner’s separately-stated share of charitable contributions
or foreign taxes paid or incurred by the partnership, while another partner with a positive outside
basis had to reduce outside basis for such items.
TCJA’s technical correction to § 704(d). The 2017 Tax Cuts and Jobs Act, § 13503, amended
§ 704(d) permanently by adding new § 704(d)(3)(A) so that for taxable years beginning after 2017, a
partner’s outside basis is reduced by the partner’s separately-stated share of charitable contributions
and foreign taxes paid or incurred by the partnership before determining the partner’s allowable share
of distributive losses under § 704(d). In the case of a partnership’s charitable contribution of
appreciated property, the reduction in a partner’s outside basis is determined by reference to the
partner’s share of the partnership’s adjusted basis in the contributed property. In addition, TCJA
§ 13503 adds new § 704(d)(3)(B) so that, in the case of a partnership’s charitable contribution of
property with a fair market value in excess of its adjusted basis, the reduction in outside basis
otherwise required by § 704(d)(3)(A) does not apply to the extent of the partner’s separatelydetermined share of such excess. These changes to § 704(d) make the determination of a partner’s
outside basis with respect to charitable contributions and foreign taxes paid the same as the
determination of subchapter S shareholder’s outside basis with respect to such items. See
§ 1366(d)(4); Reg. § 1367-1(f).
C. Distributions and Transactions Between the Partnership and Partners
1. Even in their wildest dreams the taxpayers couldn’t have thought they had a
chance of winning this one. Bosque Canyon Ranch, L.P. v. Commissioner, T.C. Memo. 2015-130
(7/14/15). Bosque Canyon Ranch, L.P. (BCR) developed a tract of several thousand acres known as
Bosque Canyon Ranch into home sites and constructed various amenities. Upon completion of
development, it marketed limited partnership units at $350,000 per unit. Each purchaser would become
a limited partner of BCR, and the partnership would subsequently distribute to that limited partner a
fee simple interest in an undeveloped five-acre parcel of property. Parcels were distributed within five
months of the cash contribution by a limited partner. The distribution of the parcels was conditioned
on BCR granting the North American Land Trust a conservation easement relating to 1,750 acres of
Bosque Canyon Ranch. The conservation deed provided that portions of the area subject to the
easement included habitat of the golden-cheeked warbler, an endangered species of bird endemic to,
and nesting only in, Texas. Property subject to the 2005 easement could not be used for residential,
commercial, institutional, industrial, or agricultural purposes. BCR retained various rights relating to
the property, including rights to raise livestock; hunt; fish; trap; cut down trees; and construct buildings,
recreational facilities, skeet shooting stations, deer hunting stands, wildlife viewing towers, fences,
ponds, roads, trails, and wells. The home site parcel owners and the NALT could, by mutual agreement,
modify the boundaries of the home site parcels, provided that any such modification could not “in the
Trust’s reasonable judgment, directly or indirectly result in any material adverse effect on any of the
Conservation Purposes” and “[t]he area of each Homesite parcel *** [could] not be increased.” The
partnership (1) claimed a deduction for the conservation easement, and (2) reported the $350,000
received form each partner as a capital contribution. The Tax Court (Judge Foley) upheld the IRS’s
(1) disallowance of the charitable contribution deduction and (2) treatment of the transactions with the
limited partners as disguised sales under § 707(a)(2)(B) and Reg. § 1.707-3. With respect to the
conservation easement, as a result of the boundary modification provisions, property protected by the
easement, at the time it was granted, could subsequently lose this protection. Thus, the restrictions on
the use of the property were not granted in perpetuity. I.R.C. § 170(h)(2)(C); Belk v. Commissioner,
140 T.C. 1 (2013), aff’d, 774 F.3d 221 (4th Cir. 2014). Furthermore, the “baseline documentation was
unreliable, incomplete, and insufficient to establish the condition of the relevant property on the date
the respective easements were granted.” With respect to the contributions and distributions, the facts
and circumstances established that the property transfers at issue were disguised sales: “the timing and
amount of the distributions to the limited partners were determinable with reasonable certainty at the
time the partnerships accepted the limited partners’ payments; the limited partners had legally
enforceable rights, pursuant to the LP agreements, to receive their Homesite parcels and the

43

Chapter 1
44 of 73

appurtenant rights; the transactions effectuated exchanges of the benefits and burdens of ownership
relating to the Homesite parcels; the distributions to the partners were disproportionately large in
relation to the limited partners’ interests in partnership profits; and the limited partners received their
Homesite parcels in fee simple without an obligation to return them to the partnerships.” The limited
partners’ payments were not at risk, even though pursuant to the terms of the LP agreements the
distributions would not have been made if the easements were not granted. The easements had been
granted before the partnership agreement was executed. Furthermore, the partnerships would have
refunded the amounts paid by the limited partners if the easements were not granted. Thus, the
distributions to the limited partners were made in exchange for the limited partners’ payments and were
not subject to the entrepreneurial risks of the partnerships’ operations. A § 6662(h) gross valuation
misstatement penalty was upheld with respect to the claimed charitable contribution deduction.
a.The Fifth Circuit: where tax dreams come true! Well, almost. B.C. Ranch
II, L.P. v. Commissioner, 867 F.3d 547 (5th Cir. 8/11/17), vacat’g and remand’g T.C. Memo. 2015130 (7/14/15). In an opinion by Judge Wiener, the Fifth Circuit vacated and remanded the Tax
Court’s decision. The Fifth Circuit disagreed with the Tax Court’s conclusion that the property
subject to the conservation easement was not protected in perpetuity as required by § 170(h)(2)(C).
The facts of this case, the court reasoned, are distinguishable from those in Belk v. Commissioner,
140 T.C. 1 (2013), aff’d, 774 F.3d 221 (4th Cir. 2014). In this case, the easements allowed only the
homesite parcels’ boundaries to be changed within the tracts that are subject to the easements and
without increasing the acreage of the homesite parcel in question. Because they did not allow any
change in the exterior boundaries of the easements or in their acreagesneither the exterior boundaries
nor the total acreage of the easements would ever change. In contrast, in Belk, the easement “could
be moved, lock, stock, and barrel, to a tract or tracts of land entirely different and remote from the
property originally covered by that easement.” The easements in this cae, the court explained, more
closely resemble the façade conservation easements in Commissioner v. Simmons, 646 F.3d 6 (D.C.
Cir. 2011), and Kaufman v. Shulman, 687 F.3d 21 (1st Cir. 2012), which allowed the easement holder
to consent to the partial lifting of the restrictions to allow repairs and changes to the façades of
buildings. The court also disagreed with the Tax Court’s conclusion that the partnerships’ baseline
documentation failed to satisfy the requirements of § 1.170A-14(g)(5)(i). The court remanded for the
Tax Court to consider the other grounds on which the IRS disallowed the partnerships’ charitable
contribution deductions for the conservation easements. Although the partnerships did not challenge
on appeal the Tax Court’s conclusion that disguised sales had occurred, they did contest the amount
contributed by each limited partner that should be taken into account as part of a disguised sale. The
Fifth Circuit agreed. The homesite parcels were valued at $16,500 to $28,000, and each limited
partner generally contibuted $350,000 for a partnership interest. The Fifth Circuit remanded for the
Tax Court to determine the correct amount of any taxable income resulting from the disguised sales.
Finally, because the Tax Court’s reliance on United States v. Woods, 134 S. Ct. 557 (2013), to support
the gross valuation misstatement penalty was misplaced and the grounds relied on by the Tax Court
to disallow the partnerships’ charitable contribution deductions were incorrect, the Fifth Circuit
vacated the Tax Court’s ruling on this issue and remanded for further consideration.

• Dissent: Judge Dennis concurred in part and dissented in part. He disagreed
with the majority’s conclusion that, despite the ability to modify the boundaries of the property subject to
the easements, the property was protected in perpetuity:
The majority opinion attempts to distinguish Belk. Respectfully, I find the attempted
distinction unpersuasive. As the majority opinion correctly notes, “[t]he court in Belk
reasoned that, because the donor of the easement could develop the same land that it
had promised to protect, simply by lifting the easement and moving it elsewhere, it was
not granted in perpetuity.” Op. at 9–10. The majority opinion states that the same
concern is not implicated in the present case because “[o]nly discrete five-acre
residential parcels, entirely within the exterior boundaries of the easement property,
could be moved.” Id. at 9–10. I do not see how this distinction obviates the concern
expressed by the Belk court: using the modification provision, the BCR Partnerships
can lift the easement and swap the previously unprotected five-acre homesites for
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initially protected land, thereby converting conservation habitat into residential
development.
D. Sales of Partnership Interests, Liquidations and Mergers
E. Inside Basis Adjustments
F. Partnership Audit Rules
1. Bye bye TEFRA! The Bipartisan Budget Act of 2015 § 1101, Pub. L. No. 114-74,
signed by the President on 11/2/15, made sweeping changes to the partnership audit rules. The TEFRA
rules (in §§ 6221-6231) and Electing Large Partnership rules (in §§ 6240-6242, 6245-6248, 6251-6252,
and 6255) have been repealed and replaced in new §§ 6221-6223, 6225-6227, 6231-6235, and 6241,
with an entity-level audit process that allows the IRS to assess and collect the taxes against the
partnership unless the partnership properly elects out. The new rules will simplify the current complex
procedures on determining who is authorized to settle on behalf of the partnership and also avoid the
IRS’s need to send various notices to all of the partners. Under the new provisions the IRS may reduce
the potential tax rate assessed against the partnership to take into account factors such as tax-exempt
partners and potential favorable capital gains tax rates. The new rules should significantly simplify
partnership audits. As a result, the audit rate of partnerships might increase. Although partnerships
with 100 or fewer partners can elect out of the new rules, § 6221(b), such election is not available if
there is another partnership as a partner. Implementation of the new rules is deferred; the new rules
apply to partnership taxable years beginning after 12/31/17. Partnership agreements should be
amended to take into account these changes.
a.The early bird catches the worm (or is that eats the worm at the bottom of
the tequila bottle?). T.D. 9780, Election into the Partnership Audit Regime Under the Bipartisan
Budget Act of 2015, 81 F.R. 51795 (8/5/16). The Treasury and IRS have promulgated Temp. Reg.
§ 301.9100-22T dealing with the time, form, and manner for making an election to have the new
partnership audit regime, §§ 6221-6223, 6225-6227, 6231-6235, and 6241, enacted in the Bipartisan
Budget Act of 2015, apply to returns filed for tax years beginning after 11/2/15 and before 1/1/18.
Under Temp Reg. § 301.9100-22T(b) an election to have the new partnership audit regime apply
must be made within 30 days of the date of the written notice from the IRS that the partnership return
has been selected for examination. The election must be in writing, signed by the tax matters partner,
and must include the name, taxpayer identification number, address, and telephone number of the
individual who signs the statement, as well as the partnership’s name, taxpayer identification number,
and tax year to which the statement applies. The statement must include representations that the
partnership is not insolvent and does not reasonably anticipate becoming insolvent, the partnership
is not currently and does not reasonably anticipate becoming subject to a title 11 bankruptcy petition,
and the partnership has sufficient assets, and reasonably anticipates having sufficient assets, to pay
the potential imputed underpayment that may be determined during the partnership examination. The
election must designate the partnership representative (§ 6223). An election may not be revoked
without the IRS’s consent. Temp. Reg. § 301.9100-22T(c) allows a partnership that has not been
issued a notice of selection for examination to make an election with respect to a partnership return
for the purpose of filing an administrative adjustment request under § 6227 (as amended); this
election may only be made after 12/31/17. The temporary regulation is effective on 8/5/16.
b.The “thawed” version of the centralized partnership audit rules is here,
and all 277 pages of the new rules still stink for partnerships and partners (but at least the regs
didn’t change much, and the Federal Register version is only 69 pages)! REG-136118-15,
Centralized Partnership Audit Regime, 82 F.R. 27334-01 (6/14/17). As we all know by now,
effective for tax years beginning after December 31, 2017, the old TEFRA partnership audit rules
(in §§ 6221-6231) and Electing Large Partnership rules (in §§ 6240-6242, 6245-6248, 6251-6252,
and 6255) have been repealed and replaced by a new “Centralized Partnership Audit Regime”
contained in §§ 6221-6223, 6225-6227, 6231-6235, and 6241. The IRS originally released proposed
regulations under the new regime in January 2017, but the Trump administration’s regulatory freeze
forced those regulations to be withdrawn just two days after they were released. The Treasury
Department has now reissued the proposed regulations in substantially the same form as the version
released in January. Only two minor changes were made from the original version of the proposed
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regulations issued in January: (i) an example with respect to netting ordinary income and depreciation
was deleted (see the January version of Prop. Reg. § 301.6225-1(f) Ex. 3), and (ii) the portion of the
regulations seeking comments concerning tiered partnership “push-out” adjustments (discussed
below) was expanded. The scope and complexity of the new “Centralized Partnership Audit Regime”
preclude in-depth coverage here, but the highpoints are summarized below.
The Practical Effect. Virtually all partnership agreements (including, of course, most LLC
operating agreements) should be amended to reflect the new Centralized Partnership Audit Regime.
The new regime cannot be ignored because it fundamentally alters the obligations of the partnership
and the partners to each other and to the IRS.
Overview. The new rules implement an entity-level audit process that allows the IRS to assess
and collect the taxes from the partnership unless the partnership properly elects out of the regime or
properly “pushes out” the tax liability to its partners. Under the new centralized process, the IRS audits
the partnership’s items of income, gain, loss, deduction, and credit, and the partners’ distributive shares
thereof, for a partnership’s taxable year (the “reviewed year”). Then, the IRS sends the partnership a
“notice of proposed partnership adjustment” (“NOPPA”). See § 6221; Prop. Reg. § 301.6221(a)-1.
Thereafter, the partnership has a 330-day period (subject to agreed-upon extensions) to respond to the
IRS’s proposed adjustments, including the ability to request modifications (discussed below) to any
proposed tax liability imposed upon the partnership. Next, at the conclusion of the audit process the
IRS sends a “final notice of partnership adjustment” (“FPA”) to the partnership (the “adjustment
year”). Absent filing a petition in the Tax Court, the tax liability (including penalties) of the partners
relating to the reviewed year must be satisfied by the partnership in the adjustment year. See § 6231;
Prop. Reg. § 301.6231-1. The partnership, not the partners, is liable for any finally determined
underpayment of tax (an “imputed underpayment” as defined by the regulations) by the partners from
the reviewed year even if those partners are not the same as the partners in the adjustment year. See
§ 6225(a)-(b); Prop. Reg. 301.6225-1.
Modifications to Partnership Level Adjustment. Modifications to a proposed partnership-level
adjustment can be asserted by the partnership based upon mitigating factors (e.g., tax-exempt partners,
amended returns filed by partners from the reviewed year, lower tax rates applied to some partners,
etc.). To assert such modifications, the partnership must submit a “request for modification with respect
to a partnership adjustment” to the IRS within 270 days (subject to consensual extension) of the date
of the NOPPA. See § 6225(c); Prop. Reg. § 301.6225-2. The purpose of allowing partnership-asserted
modifications is to determine as accurately as possible the amount of tax owed by the partners as a
result of the partnership-level adjustment without requiring the IRS to assess and collect the tax
separately from each partner (as was the case under TEFRA). Accordingly, as compared to TEFRA,
the new regime substantially eases the IRS’s administrative burden with respect to partnership audits
and collection of taxes, but correspondingly increases the administrative burden imposed upon
partnerships and their partners. Expect the audit rate of partnerships to increase under the new regime.
“Push-Out” Election. As an alternative to assessment and collection of tax from the
partnership, the partnership may elect to “push out” the imputed underpayment to the appropriate
partners from the reviewed year. The affected partners then become liable for the tax attributable to
the imputed underpayment rather than the partnership itself. The push-out election must be made by
the partnership representative within 45 days (not subject to extension) of the mailing of the final
partnership adjustment (“FPA”) under § 6231. See § 6226; Prop. Reg. § 301.6226-1.
Some Finer Points. Special rules govern the treatment of adjustments from a reviewed year
that do not result in an imputed underpayment and are therefore otherwise taken into account by the
partnership and the partners in the adjustment year. See Prop. Reg. § 301.6225-3. Moreover, the impact
of the adjustments on capital accounts and outside basis across reviewed years and adjustment years is
reserved under the proposed regulations. See Prop. Reg. § 301.6225-4. The new regime also imposes
tougher rules on partners who treat items inconsistently with the partnership’s treatment of such items.
See § 6222; Reg. § 301.6222-1.
Partnership Representatives. Unlike the familiar “tax matters partner” designation under
TEFRA, the new regime permits any person (even a non-partner) with a substantial presence in the
U.S. to be designated the “partnership representative” in the audit, assessment, and collection process.
The partnership representative is designated by the partnership for each tax year on its annual
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information return (Form 1065). Moreover, any action taken by the partnership representative vis-àvis the IRS is binding upon the partnership regardless of the partnership agreement or state law to the
contrary. See § 6223; Prop. Reg. §§ 301.6223-1, 301.6223-2.
Election Out of the New Regime for Small Partnerships. Partnerships with 100 or fewer
partners may elect out of the new regime, but not if the partnership has another partnership or certain
other flow-through entities as a partner, possibly including single-member LLCs (the effect of which
currently is unknown under the proposed regulations). Depending upon certain special rules, S
corporations may or may not disqualify a partnership from electing out of the new regime. See
§ 6621(b); Prop. Reg. § 301.6621(b)-1. Eligible partnerships that elect out of the new regime will
subject their partners to pre-TEFRA audit procedures (i.e., partners will be audited and assessed
separately and possibly inconsistently).
Pre-2018 Election Into the New Regime. The reissued proposed regulations do not affect the
ability of partnerships to elect into the new regime for tax years beginning before January 1, 2018, but
after November 2, 2015. See T.D. 9780, Election into the Partnership Audit Regime Under the
Bipartisan Budget Act of 2015, 81 F.R. 51795 (8/5/16).
c.Treasury has issued final regulations on electing out of the new
partnership audit regime. T.D. 9829, Election Out of the Centralized Partnership Audit Regime,
83 F.R. 4 (1/2/18). The Treasury Department and the IRS have finalized, with some changes, the
portion of the proposed regulations that address electing out of the new Centralized Partnership Audit
Regime (REG-136118-15, Centralized Partnership Audit Regime, 82 F.R. 27334-01 (6/14/17).) Like
the proposed regulations, final Reg. § 301.6221(b)-1 provides that a partnership with 100 or fewer
partners that does not have certain kinds of partners can make an election not to be subject to the new
regime on the partnership’s timely filed return, including extensions, for the taxable year to which
the election applies. To constitute a valid election, the elction must include all information required
by the IRS in forms, instructions, or other guidance. This final regulation applies to partnership
taxable years beginning after December 31, 2017.
2. A disregarded LLC is a pass-thru partner for purposes of the small
partnership exception to the TEFRA audit rules. Seaview Trading, LLC v. Commissioner, 858 F.3d
1281 (9th Cir. 6/7/17). Seaview Trading, LLC, a Delaware limited liability company that was classified
as a partnership for federal tax purposes, had two members, each of which was a single-member LLC.
One of these was AGK Investments LLC, which was wholly owned by Robert Kotick, and the other
was KMC Investments LLC, wholly owned by Mr. Kotick’s father. The IRS audited Mr. Kotick’s 2001
return and disallowed certain deductions with respect to his investment in Seaview, but did not disallow
his share of a loss passed through from Seaview, which arose from Seaview’s investment in a common
trust fund. After the limitations period on assessment for 2001 with respect to Mr. Kotick had expired,
the IRS audited Seaview and issued a Final Partnership Administrative Adjustment (FPAA) in which
the IRS disallowed Seaview’s loss from its trust investment. Mr. Kotick challenged the FPAA by filing
a petition in the Tax Court. AGK, Mr. Kotick’s wholly owned LLC, filed a separate petition. Mr.
Kotick argued that the FPAA was invalid because Seaview was not subject to the TEFRA audit rules
pursuant to the small partnership exception of § 6231(a)(1)(B)(i). The Tax Court (Judge Foley)
dismissed Mr. Kotick’s petition on the grounds that (1) Seaview did not fall within the
§ 6231(a)(1)(B)(i) small partnership exception to the TEFRA audit rules, and (2) AGK, rather than Mr.
Kotick, was the TMP of Seaview and therefore the court lacked jurisdiction to consider the petition
filed by Mr. Kotick. In an opinion by Judge Smith, the U.S. Court of Appeals for the Ninth Circuit
affirmed. Absent a contrary election by the partnership, the § 6231(a)(1)(B)(i) small partnership
exception excludes from the TEFRA audit rules “any partnership having 10 or fewer partners each of
whom is an individual (other than a nonresident alien), a C corporation, or an estate of a deceased
partner.” However, pursuant to Reg. § 301.6231(a)(1)-1(a)(2), the small partnership exception does
not apply “if any partner in the partnership during the taxable year is a pass-thru partner” as defined in
§ 6231(a)(9). Section 6231(a)(9) defines a pass-thu partner as “a partnership, estate, trust, S
corporation, nominee, or other similar person through whom other persons hold an interest in the
partnership ….” The court acknowledged that the two single-member LLCs, AGK and KMC, were
disregarded for federal tax purposes pursuant to the check-the-box regulations. Nevertheless, the court
held, these LLCs were pass-thru partners. In reaching this conclusion, the court gave Skidmore
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deference to Rev. Rul. 2004-88, 2004-2 C.B. 165. See Skidmore v. Swift & Co., 323 U.S. 134 (1944).
In Rev. Rul. 2004-88, the IRS ruled that, because a disregarded LLC held legal title to a partnership
interest it was “a similar person through whom other persons hold an interest in the partnership” and
therefore a pass-thru partner. The court also held that Mr. Kotick lacked standing to file a Tax Court
petition on behalf of Seaview because he was not Seaview’s TMP. Seaview had failed to designate a
TMP for 2001, and therefore AGK, as the holder of the largest profits interest, was the TMP pursuant
to § 6231(a)(7)(B). Accordingly, the court upheld the Tax Court’s dismissal of Mr. Kotick’s petition
for lack of jurisdiction.
G. Miscellaneous
1. Due date for partnership income tax returns: temporary and proposed
regulations reflect Congress’s belief that some partners might not need filing extensions any
more. T.D. 9821, Return Due Date and Extended Due Date Changes, 82 F.R. 33441 (7/20/17).
Treasury and the IRS have issued proposed, temporary, and final regulations regarding the due date
and extended due date of partnership income tax returns (Form 1065). The Surface Transportation and
Veterans Health Care Choice Improvement Act of 2015, § 2006(a), amended Code § 6072(b) to require
partnerships to file their income tax returns by the 15th day of the third month following the close of
the taxable year (March 15 for calendar year partnerships), thus accelerating the due date by one month.
Act § 2006(b) directs the Treasury to modify the regulations to provide that the maximum extension
for a partnership return will be a 6-month period ending on September 15 for calendar year
partnerships. Pursuant to this statutory directive, Temp. Reg. § 1.6031(a)-1T(e)(2) provides that “the
return of a partnership must be filed on or before the date prescribed by § 6072(b).” (The temporary
regulations do not explicitly address the due date of Form 8804—Annual Return for Partnership
Withholding Tax—but the 2016 instructions for Form 8804 indicate that the due date is the 15th day
of the third month following the close of the taxable year.) Pursuant to Temp. Reg. § 1.6081(a)2T(a)(1), a partnership is allowed an automatic 6-month extension to file both Form 1065 and Form
8804 by filing a timely application. No extension beyond the automatic extension is permitted.

• The temporary regulations apply to returns and extension requests filed on or
after July 20, 2017, but the statutory amendments made by the Surface Transportation and Veterans Health
Care Choice Improvement Act of 2015 apply to returns for partnership taxable years that begin after
December 31, 2015. Accordingly, the preamble to the temporary regulations provides that taxpayers can
elect to apply the regulations to returns filed for periods beginning after December 31, 2015.
a.What, you weren’t paying attention to the new accelerated due date for
partnership returns? We’ve got your back, says the IRS. Late-filing penalties are waived, but
don’t let this happen again! Notice 2017-47, 2017-38 I.R.B. 232 (9/1/17). In this notice, the IRS
has waived penalties for a partnership’s failure to file or furnish to partners certain returns by the
accelerated due date enacted as part of the Surface Transportation and Veterans Health Care Choice
Improvement Act of 2015. The penalty relief applies if one of the following two conditions is
satisfied:

(1) the partnership filed Form 1065, 1065-B, 8804, 8805, 5471, or other return required
to be filed with the IRS and furnished copies (or Schedules K-1) to the partners (as
appropriate) by the date that would have been timely under section 6072 before
amendment by the Surface Transportation Act (April 18, 2017 for calendar-year
taxpayers … ), or
(2) the partnership filed Form 7004 to request an extension of time to file by the date
that would have been timely under section 6072 before amendment by the Surface
Transportation Act and files the return with the IRS and furnishes copies (or Schedules
K-1) to the partners (as appropriate) by the fifteenth day of the ninth month after the
close of the partnership’s taxable year (September 15, 2017, for calendar-year
taxpayers). If the partnership files Form 1065-B and was required to furnish Schedules
K-1 to the partners by March 15, 2017, it must have done so to qualify for relief.
This relief is available only for the partnership’s first taxable year that begins after 2015. The
IRS will grant this relief automatically. Taxpayers that have already had penalties assessed should
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receive a letter indicating that the penalty has been abated and are instructed to contact the IRS for
abatement if they do not receive such a letter.
b.Further penalty relief for partnerships and certain other entities that
missed the new accelerated due date. Notice 2017-71, 2017-51 I.R.B. 561 (11/30/17). The IRS has
expanded the penalty relief provided by Notice 2017-47, 2017-38 I.R.B. 232 (9/1/17), in two ways:
(1) penalty relief is available not only with respect to filing or furnishing of returns, but also to taking
other actions, such as making elections, contributing to an employee pension plan, or paying tax, by
the due date of a partnership return, and (2) penalty relief is available not only to entities classified
as partnerships for federal tax purposes, but also to real estate mortgage investment conduits
(REMICs) and certain other entities that are required to file partnership returns. This notice provides
that the IRS will treat acts of a partnership, REMIC, or any entity that may properly file a Form 1065
(such as a bank with respect to the return of a common trust fund or a religious or apostolic
association or corporation) as timely if the entity took the act by the date that would have been timely
under section § 6072 before amendment by the Surface Transportation Act (April 18, 2017, for
calendar-year taxpayers). This relief is available only for the first taxable year that began after
December 31, 2015, and ended before January 1, 2017. Despite the penalty relief, the notice cautions
that the entity will be liable for any interest due under § 6601 from the date prescribed for payment
until the date of payment. Taxpayers that have already had penalties assessed should receive a letter
indicating that the penalty has been abated and are instructed to contact the IRS for abatement if they
do not receive such a letter. This notice amplifies, clarifies, and supersedes Notice 2017-47.
VIII.

TAX SHELTERS
A. Tax Shelter Cases and Rulings
B. Identified “tax avoidance transactions”
C. Disclosure and Settlement
D. Tax Shelter Penalties

IX.

EXEMPT ORGANIZATIONS AND CHARITABLE GIVING
A. Exempt Organizations

1. If you have tax-exempt clients, especially colleges, universities, or hospitals,
look for lots of perplexing, unanswered tax questions surfacing in 2018 and beyond. The 2017
Tax Cuts and Jobs Act, enacted a number of new provisions that impact the federal income tax
treatment of tax-exempt organizations. Generally, the tax-exempt sector decried all of the changes,
not without some justification. For further background, see the Council on Foundations website
regarding tax reform. Most of the new provisions affecting exempt organizations are summarized
below; however, the details regarding specific implementation of the changes will be left to Treasury
and the IRS, especially for colleges, universities, and hospitals which probably are most affected by
TCJA. Guidance will be forthcoming, but probably not very soon. For the latest information with
respect to TCJA developments for colleges, universities, and hospitals, see the websites of the National
Association of College and University Business Officers and the American Hospital Association.
a.It might be worth noting what didn’t pass too. There also were a number of
proposed changes to tax provisions affecting tax-exempt organizations that did not pass as part of
TCJA. Look for these possible changes to resurface, although the odds of actual passage is
anybody’s guess:

•

•

A provision allowing § 501(c)(3) organizations to make statements relating to political
campaigns, provided such statements were made in the ordinary course of the organization’s
regular and customary activities in carrying out its exempt purpose and the organization incurred
no more than de minimis incremental expenses.
Additional annual reporting requirements for sponsoring organizations of donor-advised funds
(“DAFs”) regarding the average amount of grants made from DAFs and whether the sponsor had
a policy with respect to frequency and minimum level of DAF distributions.
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•
•

•
•

•
•

Modification of the unrelated business income tax to include licensing revenue from the use of
an exempt organization’s name or logo as unrelated business taxable income.
Changes to the intermediate sanctions regime (§ 4958), including elimination of the rebuttable
presumption of reasonableness, expansion of the rules to cover§ 501(c)(5) (labor unions) and (6)
(trade associations) organizations, and a new 10% excise tax imposed on the offending
organization.
A 1.4% excise tax on private foundation net investment income to replace the current two-tier
(1%/2%) excise tax structure.
Exception from the private foundation excess business holding tax for a business enterprise that
is wholly owned by a private foundation (and the private foundation’s ownership interests were
not acquired by purchase), if all net operating income is distributed to the foundation and the
business meets certain requirements for being independently operated (often referred to as the
“Newman’s Own” exception).
Requirement that an organization operating an art museum as a substantial activity must be open
to the public for at least 1,000 hours during the taxable year in order to qualify for private
operating foundation status (e.g., J. Paul Getty Museum).
Elimination of tax exemption under § 501(c)(6) for professional sports leagues (e.g., NFL).

2. Form 1023-EZ regulations finalized. T.D. 9819, Guidelines for the Streamlined
Process of Applying for Recognition of Section 501(c)(3) Status, 82 F.R. 29730 (6/30/17). Originally
issued as proposed and temporary regulations in 2014 (T.D. 9674, Guidelines for the Streamlined
Process of Applying for Recognition of Section 501(c)(3) Status, 79 F.R. 37630 (7/2/14)), these final
regulations authorize without substantive change a streamlined process that certain small organizations
may use to apply for recognition of tax-exempt status under § 501(c)(3). Essentially, the final
regulations allow the IRS to promulgate Form 1023-EZ for “eligible organizations” to meet the notice
requirements of § 508 for purposes of obtaining recognition of tax-exempt status under § 501(c)(3).
Detailed annual or other guidance issued by the IRS defines “eligible organizations” allowed to file
Form 1023-EZ. For 2017, Rev. Proc. 2017-5, § 6.05, 2017-1 I.R.B. 230, generally provides that an
“eligible organization” is one that (1) has projected annual gross receipts of $50,000 or less in the
current year and the next two years, (2) $50,000 or less of actual receipts for each of the past three
years for which it was in existence, and (3) has total assets the fair market value of which does not
exceed $250,000. For purposes of this last eligibility requirement, a good faith estimate of the fair
market value of the organization’s assets is sufficient. Notwithstanding the foregoing, Rev. Proc. 20175 contains a lengthy list of organizations that cannot submit Form 1023-EZ, including churches,
schools, colleges, and hospitals. Form 1023-EZ must be submitted electronically and the user fee for
doing so is $275, as opposed to the $850 user fee charged to organizations submitting a regular Form
1023. Organizations that submit Form 1023-EZ ordinarily will file an annual Form 990-N (e-postcard)
instead of the regular Form 990 required of larger § 501(c)(3) organizations. The final regulations
amend Reg. §§ 1.501(a)-1, 1.501(c)(3), and 1.508-1, and they are effective July 1, 2017.
3. Is this good for procrastinators? Temporary regulations implement the sixmonth automatic extension of time to file returns of exempt organizations, including those in the
Form 990 series. T.D. 9821, Return Due Date and Extended Due Date Changes, 82 F.R. 33441
(7/20/17). Treasury and the IRS have issued proposed, temporary, and final regulations that provide
an automatic six-month extension of time for the filing of certain returns, including those in the Form
990 series filed by tax-exempt organizations. Previously, Reg. § 1.6081-9(a) provided an automatic
three-month extension for most returns in the 990 series. The Surface Transportation and Veterans
Health Care Choice Improvement Act of 2015, § 2006(b)(4)-(8), directs the Treasury to modify
relevant regulations to provide that the maximum extension of time for filing several types of returns,
including those in the Form 990 series, is six months (ending on November 15 for calendar-year filers).
Pursuant to this statutory directive, Temp. Reg. § 1.6081-9T(a) provides that entities required to file
several types of returns, including those in the Form 990 series, are allowed an automatic six-month
extension by filing a timely application (normally submitted on Form 8868 or Form 7004).

• The Form 990 returns eligible for this automatic extension are Form 990,
Return of Organization Exempt from Income Tax; Form 990-EZ, Short Form Return of Organization
Exempt from Income Tax; Form 990-PF, Return of Private Foundation; Form 990-T, Exempt
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Organization Business Income Tax Return; and Form 990-BL, Information and Initial Excise Tax Return
for Black Lung Benefit Trusts and Certain Related Persons.
• The other returns eligible for this automatic extension are Form 1041-A, U.S.
Information Return-Trust Accumulation of Charitable Amounts; Form 1120-POL, U.S. Income Tax
Return for Certain Political Organizations; Form 4720, Return of Certain Excise Taxes Under Chapters
41 and 42 of the Internal Revenue Code; Form 5227, Split-Interest Trust Information Return; Form 6069,
Return of Excise Tax on Excess Contributions to Black Lung Benefit Trust Under Section 4953 and
Computation of Section 192 Deduction; and Form 8870, Information Return for Transfers Associated
With Certain Personal Benefit Contracts.
• The temporary regulations apply to extension requests filed on or after July
20, 2017, but the statutory amendments made by the Surface Transportation and Veterans Health Care
Choice Improvement Act of 2015 apply to returns for taxable years that begin after December 31, 2015.
Accordingly, the preamble to the temporary regulations provides that taxpayers can elect to apply the
regulations to returns filed for periods beginning after December 31, 2015.
4. The eleven-factor facts and circumstances test for political campaign activity
by tax exempts is neither unconstitutionally vague nor overbroad, at least on its face. Freedom
Path, Inc. v. Internal Revenue Service, 120 A.F.T.R. 2d 2017-5125 (N.D. Tex. 7/7/17). In this
unreported decision from the U.S. District Court for the Northern District of Texas, Judge Fitzwater
upheld Rev. Rul. 2004-6, 2004-1 C.B. 328, as being neither unconstitutionally vague nor overbroad on
its face for purposes of determining impermissible political campaign activity by a § 501(c)(4)
organization. Rev. Rul. 2004-6 sets forth an eleven-factor facts and circumstances test used by the IRS
to determine whether certain activity by tax-exempt § 501(c)(3) or (c)(4) organizations is
impermissible political campaign activity. The IRS preliminarily denied exempt § 501(c)(4) status to
Freedom Path, Inc. on the basis that its proposed activities were primarily political in nature. Freedom
Path then sued Lois Lerner and the IRS before the IRS even issued a final negative determination letter
to Freedom Path. The opinion in this case is the fourth ruling issued by Judge Fitzwater in a series of
claims made in this ongoing lawsuit against the IRS and former Exempt Organizations Director Lois
Lerner alleging that conservative § 501(c)(4) groups had been targeted for denial of tax-exempt status
during the 2011-2012 election cycle. The specific issue in this case was whether Rev. Rul. 2004-6 was
unconstitutional on its face under either the First Amendment (free speech) or Fifth Amendment (due
process) for being vague or overbroad. Judge Fitzwater held that it was not. The next and fifth ruling
in this case almost certainly will be whether the eleven-factor test in Rev. Rul. 2004-6 was applied in
an unconstitutional manner by the IRS to preliminarily deny § 501(c)(4) exempt status to Freedom
Path, Inc. Stay tuned . . . .
5. Congress shoots a probable NCAA “airball”: After TCJA, it will cost 21
percent more to pay big-time, private school coaches like Coach K (Duke-$7.2M); but Wildcat
fans celebrate as Coach Calipari (Kentucky-$6.5M) gets an “assist” from Congress. Presumably
believing that $1 million salaries at tax-exempt organizations are per se unreasonable, Congress
decided to take a “shot” (pun intended) at curtailing them under TCJA. Specifically, the 2017 Tax Cuts
and Jobs Act, § 13602, adds Code § 4960 to impose a 21 percent excise tax on “applicable tax-exempt
organizations” (“ATEOs”) and broadly-defined “related organizations” paying over $1 million
annually to “covered employees.” In addition to § 527 political organizations and § 521 farmers
cooperatives, ATEOs include the following two additional types of organizations: (i) those exempt
from tax under § 501(a) (most nonprofits, including churches, hospitals, and private schools); and
(ii) those “with income excluded from taxation under § 115(l)” (income of certain public utilities and
income derived from “any essential governmental function and accruing to a State or any political
subdivision thereof”). A “covered employee” is defined as any one of the five highest compensated
employees of an ATEO either (i) for the current taxable year or (ii) for any year beginning after
December 31, 2016. Licensed medical or veterinarian professionals, however, are excluded from the
definition of “covered employee.” New § 4960 is permanent and effective for taxable years beginning
after 2017. Given that many tax-exempt organizations have taxable years ending June 30 or October
31, many potentially affected organizations will have time to either comply or attempt to avoid new
§ 4960.
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The probable NCAA “airball.” Congress apparently thought that new § 4960 defined an ATEO
so that both public and private colleges and universities would have to pay the 21 percent excise tax
on compensation exceeding $1 million. The legislative history accompanying § 4960 states: “An
[ATEO] is an organization exempt from tax under section 501(a), an exempt farmers’ cooperative, a
Federal, State or local governmental entity with excludable income, or a political organization.” See
H.R. Conf. Rep. No. 115-466, at 492 (Dec. 15, 2017) (emphasis added). At least one well-respected
exempt organization scholar, however, has pointed out that, at least according to the IRS, “[i]ncome
earned by a state, a political subdivision of a state, or an integral part of a state or political
subdivision of a state” is not taxable regardless of § 115, citing Rev. Rul. 87-2, 1987-1 C.B. 18.
Instead, it is the IRS’s position that public colleges and universities are not taxable under our
federalist system unless and until Congress enacts a specific statutory provision subjecting such stateaffiliated organizations to tax like § 511(a)(2)(B) (state colleges and universities are subject to
unrelated business income tax). See the blog post by Professor Ellen P. Aprill here, and her full law
review article on the subject: Ellen P. Aprill, The Integral, the Essential, and the Instrumental:
Federal Income Tax Treatment of Government Affiliates, 23 J. Corp. Law 803 (1997).
And another thing … Churches are exempt from taxation under § 501(a) along with hospitals and
private schools. But we wouldn’t bet money that any church paying its pastor more than $1 million
annually is going to pay an excise tax under new §4960 without a fight based on the First
Amendment. Ultimately, the church may lose such a fight because it is clear that churches are subject
to the unrelated business income tax of § 511, but if a church can pay its pastor $1 million a year, it
can pay a tax lawyer to litigate too.
6. Successful private colleges and universities really must be in the dog house
because, in addition to taxing them for highly-paid coaches, Congress has decided to tax their
endowments too! And, just to keep us on our toes, the legislative history says the statute turns on
the number of an institution’s “tuition paying” students, but § 4968 simply reads “students.” The
2017 Tax Cuts and Jobs Act, § 13701, adds § 4968 which imposes a new 1.4 percent annual excise tax
upon the net investment income of certain private colleges and universities and affiliated organizations
with endowments worth $500,000 or more per full-time student. The excise tax imposed by new § 4968
is similar in many respects to the annual excise tax imposed upon private foundations under § 4940. In
particular, new § 4968 applies to an “applicable educational institution” which is defined as institution:
(i) that is an “eligible educational institution” as described in § 25A(f)(2) (which in turn refers to 20
U.S.C. § 1088); (ii) that has at least 500 students during the preceding taxable year more than 50 percent
of which are in the U.S.; (iii) that is not described in the first section of § 511(a)(2)(B) (state colleges
and universities); and (iv) that has assets (other than assets used directly in carrying out the institution’s
exempt purpose) with an aggregate fair market value as of end of the preceding taxable year of at least
$500,000 per student. For this latter purpose, the number of students of an institution is based on the
daily average number of full-time students attending the institution, with part-time students taken into
account on a full-time student equivalent basis. Moreover, the legislative history of new § 4968 states
that the $500,000 per student figure should be calculated based upon “tuition paying” students;
however, the Senate Parliamentarian struck that language from § 4968 immediately before it was
passed by the House and Senate. Whether regulations can fill in the gap is anybody’s guess. New
§ 4968 is permanent and effective for taxable years beginning after 2017, again giving fiscal-year
private colleges and universities time to cope.
7. Oh goody! Changes to the UBIT rules too! The 2017 Tax Cuts and Jobs Act,
§§ 13702 and 13703, also made certain changes to the determination of unrelated business income with
respect to tax-exempt organizations. Most tax-exempt organizations are subject to federal income tax
at regular rates (corporate rates for exempt corporations and trust rates for exempt trusts) on net income
(i.e., after permissible deductions) from a trade or business, regularly carried on, that is unrelated to
the organization’s exempt purpose (other than its need for revenue). Exceptions exist for most types of
passive, investment income as well as for narrow categories of other types of income (e.g., thrift store
sales). See §§ 511-514.

Stop using good UBI money to chase bad UBI money! Under pre-TCJA law, if an exempt
organization had unrelated business income from one activity, but unrelated losses from another
activity, then the income and losses could offset, meaning that the organization would report zero or
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even negative UBI. Congress apparently doesn’t like this result, so under new § 512(a)(6) income
and losses from separate unrelated businesses no longer may be aggregated. This new UBI provision
is effective for taxable years beginning after 2017, thus giving fiscal year nonprofits some time to
plan. Moreover, under a special transition rule, unrelated business income net operating losses arising
in a taxable year beginning before January 1, 2018, that are carried forward to a taxable year
beginning on or after such date, are not subject to § 512(a)(6).
Congress doesn’t like using UBI to help fund fringe benefits, so when your organization’s
employees are pumping iron at the charity’s free gym, you can pump up your UBI too. Under new
§ 512(a)(7), an organization’s unrelated business taxable income is increased by the amount of any
expenses paid or incurred by the organization that are not deductible because of the limitations of
§ 274 for (i) qualified transportation fringe benefits (as defined in § 132(f)); (ii) a parking facility
used in connection with qualified parking (as defined in § 132(f)(5)(C)); or (iii) any on-premises
athletic facility (as defined in § 132(j)(4)(B)). New § 512(a)(7) is effective for amounts paid or
incurred after 2017, so affected tax-exempt organizations need to deal with this change immediately.
Perhaps worth noting here: Because the TCJA reduced the top federal income tax rate on C
corporations to 21 percent, it likewise reduced to 21 percent the top rate on UBI of tax-exempt
organizations formed as nonprofit corporations, which are the vast majority. So, the news for tax
exempts is not all bad.
B. Charitable Giving
1. We really shouldn’t have charitable organizations collect taxpayer
identification numbers of donors, says the IRS. The proposed regulations are withdrawn. IRS2015-0049-37970, Substantiation Requirement for Certain Contributions; Withdrawal, 81 F.R. 882
(1/8/16). The Treasury Department and the IRS have withdrawn proposed regulations (REG-13834413, Substantiation Requirement for Certain Contributions, 80 F.R. 55802 (9/17/16)) under § 170(f)(8)
governing the substantiation of charitable contributions of $250 or more. Section 170(f)(8)(A) requires
a taxpayer who claims a charitable contribution deduction for any contribution of $250 or more to
obtain substantiation in the form of a contemporaneous written acknowledgment (CWA) from the
donee organization. An exception in § 170(f)(8)(D) provides that a CWA is not required if the donee
organization files a return (on such form and in accordance with such regulations as are prescribed)
that includes the information required in a CWA. When final regulations on the CWA requirements
were issued in 1997, Treasury and the IRS declined to issue regulations under § 170(f)(8)(D) to
effectuate donee reporting and have since taken the position that the § 170(f)(8)(D) exception is not
available without final regulations prescribing the method by which donee reporting may be
accomplished. Nevertheless, some taxpayers under examination for their claimed charitable
contribution deductions have argued that a failure to comply with the CWA requirements can be cured
if the donee organization files an amended Form 990 that includes the required information for the
contribution at issue. The proposed regulations established a framework under which a donee
organization could, pursuant to § 170(f)(8)(D), file an information return and furnish a copy to the
donor no later than February 28 of the year following the calendar year in which the contribution was
made. The information return required by the proposed regulations had to include the donor’s name,
address, and taxpayer identification number. In response to comments on the proposed regulations and
their own misgivings about potential identity theft arising from donee organizations collecting and
maintaining taxpayer identification numbers, Treasury and the IRS have withdrawn the proposed
regulations. The withdrawal indicates that Treasury and the IRS have “decided against implementing
the statutory exception to the CWA requirement” and continue to take the position that the
§ 170(f)(8)(D) “exception remains unavailable unless and until final regulations are issued prescribing
the method for donee reporting.”
a.You say mandatory, I say discretionary. Let’s call the whole deduction off.
15 West 17th Street LLC v. Commissioner, 147 T.C. No. 19 (12/22/16). The partnership claimed a
$64,490,000 charitable contribution deduction for the contribution of a conservation easement. The
opinion is silent regarding whether the taxpayer failed to secure from the donee organization and
maintain in its files a “contemporaneous written acknowledgment” as required by § 170(f)(8)(A),
which as specified in § 170(f)(8)(B), among other things must state whether the donee provided the
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donor with any goods or services in exchange for the gift. But there is an inference from the context
of the arguments that it did not do so. On audit, the IRS disallowed the charitable contribution
deduction. After the case was docketed in the Tax Court, the donee organization submitted an
amended Form 990 that included the information specified in § 170(f)(8)(B). The partnership moved
for partial summary judgment, contending that filing by the donee eliminated the need for the
taxpayer to have received a “contemporaneous written acknowledgment” as required by
§ 170(f)(8)(A) to substantiate the gift. This argument was grounded on § 170(f)(8)(D), which waives
the contemporaneous written receipt requirement “if the donee organization files a return, on such
form and in accordance with such regulations as the Secretary may prescribe,” that includes the
information specified in § 170(f)(8)(B). The IRS and Treasury have not issued any regulations under
§ 170(f)(8)(B), but the partnership argued the regulations under which the donee organizations’ Form
990 was filed satisfied the statutory requirement. In a reviewed opinion (8-3-6) by Judge Lauber, the
Tax Court held that § 170(f)(8)(D) provides a discretionary, rather than mandatory, delegation of
rule-making authority, and that § 170(f)(8)(D) is not self-executing in the absence of the regulations
to which the statute refers. In the absence of such regulations, the requirements of § 170(f)(8)(A)
applied and the motion for summary judgment was dismissed. The majority opinion stated that the
partnership had not “cited, and our own research has discovered, no case in which a court has held
to be self-executing a Code provision containing a discretionary delegation that refers to regulations
that the Secretary ‘may prescribe.’ Conversely, every judicial decision that has held a Code provision
to be self-executing in the absence of regulations has involved a mandatory delegation that included
the word ‘shall.’”
• Judge Gustafson, in a dissent in which Judges Colvin, Foley, Vasquez, Paris
and Morrison joined, would have found the statutory requirement of § 170(f)(8)(D) to have been met by
virtue of the information required by § 170(f)(8)(B) being included on the donee organization’s return
under § 6033, the informational requirements for which are provided in Reg. § 1.6033-2.
• Judge Foley’s dissent, in which Judges Colvin, Vasquez, Gustafson, Paris and
Morrison joined, would have held that § 170(f)(8)(D) abrogates the requirement that the donor comply
with § 170(f)(8)(A) as long as the donee files a return that contains the information described in
§ 170(f)(8)(B), which was done in this case.
b.If you don’t get a contemporaneous written acknowledgment for your
charitable contribution over $250, the donee charity no longer can bail you out with an
amended Form 990. Plus, Treasury and the IRS can check at least one regulatory project off
the “to do” list. The 2017 Tax Cuts and Jobs Act, § 13705, permanently repealed § 170(f)(8)(D)
effective for taxable years beginning after December 31, 2016.
2. Certain syndicated conservation easement transactions entered into after
2009 are listed transactions and taxpayers who have invested in them must disclose them for
each tax year in which they participated. Notice 2017-10, 2017-4 I.R.B. 544 (12/23/16). This notice
identifies certain syndicated conservation easement transactions entered into after 2009 as listed
transactions. In these transactions, a promoter typically markets interests in a pass-through entity that
owns real property. The pass-through entity grants a conservation easement on the real property based
on an appraisal that, in the IRS’s view, greatly inflates the value of the conservation easement based
on unreasonable conclusions about the development potential of the real property. The charitable
contribution deduction resulting from the grant of the conservation easement flows through to the
investors in the pass-through entity. The effect of these transactions is that an investor in the passthrough entity receives a charitable contribution deduction that significantly exceeds the amount
invested. The IRS plans to challenge these transactions based on the overvaluation of the conservation
easement and also may challenge them based on the partnership anti-abuse rule, economic substance,
or other rules or doctrines. Transactions that are the same as, or substantially similar to, the transactions
described in § 2 of the notice are identified as “listed transactions” for purposes of Reg. § 1.60114(b)(2) and §§ 6111 and 6112 effective 12/23/16. A person entering into these transactions on or after
1/1/10 must disclose the transactions as described in Reg. § 1.6011-4 for each taxable year in which
the person participated in the transactions, provided that the period of limitations for assessment of tax
has not expired on or before 12/23/16.
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a.Participants in listed syndicated conservation easement transactions have
until October 2, 2017, to disclose their participation in years for which returns were filed before
December 23, 2016. Notice 2017-29, 2017-20 I.R.B. 1243 (4/27/17). This notice extends the due
date for participants to disclose their participation in the syndicated conservation easement
transactions described in Notice 2017-10, 2017-4 I.R.B. 544 (12/23/16). Generally, under Reg.
§ 1.6011-4(e)(2)(i), if a transaction becomes a transaction of interest or a listed transaction after a
taxpayer has filed a return reflecting the taxpayer’s participation in the transaction, then the taxpayer
must disclose the transaction for any year for which the limitations period on assessment was open
on the date the transaction was identified as a listed transaction or transaction of interest within 90
calendar days after the date on which the transaction was identified. Notice 2017-10 extended this
period to 180 days for listed syndicated conservation easement transactions, which meant that
disclosures were due (for years for which returns already had been filed) on 6/21/17. In this notice,
the IRS has extended the due date from 6/21 to 10/2/17. The notice cautions that the due date for
disclosure with respect to returns filed after the date Notice 2017-10 was issued (12/23/17) and for
disclosure by material advisors is unchanged and remains 5/1/17. The notice also provides that
donees in these syndicated conservation easement transactions are not considered material advisors
under § 6111.
b.Those affected by Hurricanes Harvey, Irma, or Maria have until October
31, 2017, to disclose their participation in syndicated conservation easement transactions for
years for which returns were filed before December 23, 2016. Notice 2017-58, 2017-42 I.R.B.
326 (9/27/17). For participants in syndicated conservation easement transactions that are “affected
participants,” this notice extends the due date for disclosing their participation in the syndicated
conservation easement transactions described in Notice 2017-10, 2017-4 I.R.B. 544 (12/23/16).
Disclosure was due on October 2, 2017, for years of participation for which a return had already been
filed by December 23, 2016 (the date Notice 2017-10 was issued). Affected particpants now have
until October 31, 2017 to file disclosures. An affected participant is “any participant whose principal
residence or principal place of business was located in a Hurricane Harvey, Hurricane Irma, or
Hurricane Maria covered disaster area, as defined in [Reg.] § 301.7508A-1(d)(2), or whose records
necessary to meet the disclosure obligation were maintained in such a covered disaster area.”
3. If you are donating a used motor vehicle, boat, or airplane, you better not
neglect to obtain and attach to your return Form 1098-C, says the Tax Court. Izen v.
Commissioner, 148 T.C. No. 5 (3/1/17). On 4/14/16, during a pending Tax Court proceeding, the
taxpayer filed an amended federal income tax return for 2010 and claimed a charitable contribution
deduction of $338,080 for his donation of a 50 percent interest in a 1969 model Hawker-Siddley
DH125-400A private jet to the Houston Aeronautical Heritage Society (Society), an organization
exempt from tax under § 501(c)(3), which operates a museum at the William P. Hobby Airport. The
taxpayer included with his amended return: (1) an acknowledgment letter dated 12/30/10 and signed
by the president of the Society; (2) a Form 8283, Noncash Charitable Contributions, dated 4/13/16
and executed by the managing director of the Society; (3) a copy of an “Aircraft Donation Agreement”
allegedly executed on 12/31/10 by the president of the Society (but not by the taxpayer); and (4) an
appraisal dated 4/7/11, stating that the fair market value of the taxpayer’s 50 percent interest in the
aircraft, as of 12/30/10, was $338,080. The IRS moved for summary judgment and asserted that the
taxpayer was not entitled to the charitable contribution deduction because he had failed to satisfy the
substantiation requirements of § 170(f)(12), which applies to contributions of used motor vehicles,
boats, and airplanes. Section 170(f)(8) requires a contemporaneous written acknowledgement from the
donee organization as a condition for deducting charitable contributions of $250 or more, but
§ 170(f)(12) imposes more stringent substantiation requirements. Section 170(f)(12) requires a more
detailed contemporaneous written acknowledgment and, unlike § 170(f)(8), requires the taxpayer to
include the acknowledgment with the return that includes the deduction. The statute directs the donee
organization to provide to the government the information contained in the acknowledgment, and the
IRS has designated for this purpose Form 1098-C, Contributions of Motor Vehicles, Boats, and
Airplanes, a copy of which is to be provided to the donor. The taxpayer did not submit Form 1098-C
with his amended return. The Tax Court (Judge Lauber) concluded that the documentation the taxpayer
did submit with his amended return did not comply with the requirements of § 170(f)(12). Accordingly,
the court disallowed the taxpayer’s deduction.
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4. The Eighth Circuit takes the “gimme” in yet another golf course conservation
easement case, and a taxpayer learns the hard way that a retroactive effective date doesn’t work.
RP Golf, LLC v. Commissioner, 860 F.3d 1096 (8th Cir. 6/26/17), aff’g T.C. Memo 2016-80 (4/28/16).
In this case, the Eighth Circuit quickly and easily dispensed with a taxpayer’s $16.4 million deduction
for a golf course conservation easement. The taxpayer had donated a conservation easement to a land
trust on December 29, 2003 (which was recorded in county deed records on December 30, 2003);
however, at the time of the donation two mortgages remained on the property. The mortgages were not
subordinated to the conservation easement as required by Reg. § 1.170A-14(g)(2). Uh oh! To remedy
this mistake, the taxpayer and the mortgage holders entered into a subordination agreement that
purported to be effective as of December 31, 2003, although the subordination agreement was not
executed until April 14, 2004. Huh, why April 14, 2004? The Tax Court (Judge Paris) disallowed the
$16.4 million deduction on the same ground as the Ninth and Tenth Circuits (Minnick v. Commissioner,
796 F.3d 1156 (9th Cir. 2015) and Mitchell v. Commissioner, 775 F.3d 1243 (10th Cir. 2015)), both of
which have held that mortgages must be subordinated to conservation easements at the time of the
donation, not thereafter, to meet the “protected in perpetuity” requirement of the regulations. The
taxpayer, though, argued that Minnick and Mitchell were distinguishable. In Minnick the gap between
the donation and subordination was five years while in Mitchell the gap was two years. Thus, the
taxpayer argued that a subordination agreement retroactively effective to the year of the donation and
executed so soon after the conveyance complies with the “protected in perpetuity” requirement of the
regulations. Moreover, the taxpayer argued that the mortgage holders had orally agreed to the
subordination at the time of the donation. The Eighth Circuit, though, affirmed the Tax Court’s holding
that (i) a retroactive subordination agreement does not meet the “protected in perpetuity” requirement
of the regulations, and (ii) there was insufficient evidence to support the existence of an oral
subordination agreement at the time of the donation.

• Notably, RP Golf, LLC won an earlier “match play” round with the IRS
in this case: In 2012, Judge Paris sided with RP Golf against the IRS over whether the conservation
easement deed as accepted and signed by the donee land trust met the “contemporaneous written
acknowledgement” requirement of § 170(f)(8). See RP Golf, LLC v. Commissioner, T.C. Memo. 2012282. For charitable contributions of $250 or more, § 170(f)(8) generally requires the donee charity to
provide the donor with a contemporaneous written acknowledgement regarding the property contributed,
whether goods or services were provided in exchange therefor, and a good faith estimate of the value of
the property contributed. Typically, charities provide short letters to donors acknowledging their
contributions—so-called “goods and services” letters—by the end of the year in which any donation is
made. In a number of cases involving contributions of conservation easements, however, the typical
“goods and services” letter was not sent by the charity to the donor of the conservation easement. The IRS
often latches on this technical deficiency as an argument (with mixed success) to disallow conservation
easement deductions even when the donee charity signs the deed acknowledging receipt of the
conservation easement. See, e.g., 15 West 17th Street LLC v. Commissioner, 147 T.C. No. 19 (12/22/16)
(taxpayer unfavorable); Averyt v. Commissioner, T.C. Memo. 2012-198 (taxpayer favorable); Simmons v.
Commissioner, T.C. Memo. 2009-208, aff’d 646 F.3d 6 (Fed. Cir. 2011) (taxpayer favorable); Schrimsher
v. Commissioner, T.C. Memo. 2011-71 (taxpayer unfavorable). More recently, though, the Tax Court has
ruled that a conservation easement deed acknowledged and signed by the donee-charity meets the
“contemporaneous written acknowledgment” requirement of § 170(f)(8). See Big River Development, L.P.
v. Commissioner, T.C. Memo. 2017-166 (8/28/17); 310 Retail, LLC v. Commissioner, T.C. Memo. 2017164 (8/24/17).
5. It took some time, but finally we “gotcha,” says the IRS, in this infamous
charitable contribution case involving billionaire and Miami Dolphins’ owner Stephen Ross and
the University of Michigan. RERI Holdings I, LLC v. Commissioner, 149 T.C. 1 (7/3/17). In a
TEFRA case that has gone on for some time and has produced at least one other noteworthy holding
(see below), the IRS prevailed in denying a $33 million charitable contribution deduction to a
partnership in which Stephen Ross, owner of the Miami Dolphins, was a partner. The property was
donated to the University of Michigan, Mr. Ross’s alma mater. The partnership had paid only $2.95
million for the property a little over a year prior to its donation. In fact, at some point after the donation
the University of Michigan sold the property for only $1.94 million. These facts, of course, displeased
the IRS greatly, and the IRS convinced the Tax Court to deny the partnership’s charitable contribution
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deduction on technical grounds (as discussed below). Moreover, contrary to decisions of the Fifth and
Ninth Circuits, the Tax Court (Judge Halpern) determined that the partners of the partnership
potentially are liable for aggregate gross valuation misstatement penalties of about $11.8 million.
The facts of the case are complicated, but essentially reveal that for tax year 2003 the
partnership claimed a $33 million charitable contribution deduction under § 170(a)(1) for a donation
to the University of Michigan. The donated property consisted of a remainder interest in a disregarded
single-member LLC that the partnership owned and that held underlying real property. On its Form
8283, Noncash Charitable Contributions, the partnership failed to report its “cost or adjusted basis” for
the donated property as required by Reg. § 1.170A-13(c)(4)(ii)(E), instead leaving the line on the form
completely blank. Judge Halpern ruled that this failure to comply either strictly or substantially with
the regulations is fatal to a claimed charitable contribution deduction, thereby denying the deduction
in full. Lastly, for purposes of determining potential penalties, the Tax Court held that the correct value
of the property at the time of the donation was approximately $3.5 million.
Regarding the IRS’s assertion of the 40 percent penalty under § 6662(h) for “gross valuation
misstatements” (valuation of 400 percent or more of correct value), the partnership argued that § 6662
should not apply because the $33 million charitable contribution deduction was completely disallowed
and hence was not “attributable to” a valuation misstatement. See, e.g., Heasley v. Commissioner, 902
F.2d 380 (5th Cir. 1990), rev’g T.C. Memo. 1988-408; Gainer v. Commissioner, 893 F.2d 225 (9th
Cir. 1990), aff’g T.C. Memo. 1988-416. Judge Halpern’s opinion, however, relies upon the Tax Court’s
more recent decision in AHG Investments, LLC v. Commissioner, 140 T.C. 73 (2013), in which the
court declined to follow Heasley and Gainer. Judge Halpern noted that both the Fifth and Ninth Circuits
have expressed reservations about Heasley and Gainer, and because any appeal by the partnership (due
to its dissolution in 2004) would be to the U.S. Court of Appeals for the Federal Circuit, the Tax Court
was free to follow its decision in AHG Investments. Judge Halpern then determined that the correct fair
market value of the donated property should have been roughly $3.5 million, i.e., $29.5 million less
than the value claimed by the partnership. Therefore, subject to partner-level § 6662(e)(2) calculations
($5,000 underpayment threshold per partner), the partners of the partnership potentially are liable for
penalties aggregating as much as $11.8 million (40 percent of the $29.5 million valuation
overstatement).
• The IRS probably thought it should have won this case previously on a similar
technicality. In RERI Holdings I, LLC v. Commissioner, 143 T.C. 41 (2014), the IRS had cleverly argued
on a summary judgment motion that the partnership’s “qualified appraisal” (see § 170(f)(11)) of the
property was fatally flawed. Specifically, the IRS had argued that although the partnership obtained an
otherwise qualified appraisal, the partnership’s appraisal valued a remainder interest in the underlying real
property, not the remainder interest in the disregarded single-member LLC that held the real property. The
remainder interest in the disregarded single-member LLC was the property the partnership donated to the
University of Michigan, not the real property itself. Thus, argued the IRS, the partnership’s otherwise
qualified appraisal was for the wrong property (even though under § 7701 the single-member LLC was
completely disregarded for all other tax purposes)! But, in 2014 Judge Halpern did not let the IRS win so
easily. Judge Halpern accepted the IRS’s argument that a charitable contribution of an interest in a
disregarded single-member LLC should be viewed differently (and perhaps valued differently) than a
charitable contribution of the underlying asset(s). Judge Halpern so held even while acknowledging that a
single-member LLC otherwise is ignored for federal tax purposes. Judge Halpern’s opinion relied heavily
on the Tax Court’s earlier decision in a gift tax case involving a disregarded single-member LLC. See
Pierre v. Commissioner, 133 T.C. 24 (2009), supplemented by T.C. Memo. 2010-106. Nevertheless,
perhaps to avoid so-easily granting summary judgment against the taxpayer and in favor of the IRS in
2014, Judge Halpern reasoned that there was an unresolved issue of material fact whether a valuation of
the real property held by the partnership’s disregarded single-member LLC could “stand proxy” for the
otherwise required “qualified appraisal.” Surprisingly, though, Judge Halpern’s decision in the earlier
RERI ruling raises the prospect of a disregarded single-member LLC interest being regarded and valued
separately for purposes of determining charitable contributions under § 170.
6. The charitable contribution deduction taken by these hard-working farmers
gets jerked up by the roots when the IRS and the Tax Court deny “qualified farmer” status.
Rutkoske v. Commissioner, 149 T.C. No. 6 (8/7/17). The taxpayers were brothers, and each had at
least 2,500 hours annually working as farmers within any normal sense of the word. As part of their
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farming enterprise, the taxpayers were 50/50 members of an LLC that leased 355 acres of farmland to
a general partnership through which the taxpayers conducted most of their farming operations. In 2009,
the LLC contributed to charity a conservation easement worth approximately $1.3 million on the 355
acres owned by the LLC. During the same year, the LLC sold its remaining rights in the 355 acres and
reported capital gain of approximately $1.7 million. The taxpayers had operating gross income from
their farming enterprise of only $16,800 each for 2009. The taxpayers took what they thought was the
sensible position that, as “qualifed farmers,” under § 170(b)(1)(E)(iv) they were not subject to the
normal 50 percent “contribution base” (essentially, adjusted gross income) limit under § 170(b)(1)(G)
on charitable contribution deductions. Therefore, the taxpayers claimed that for 2009 they were entitled
to deduct the full $1.3 million charitable contribution (roughly $650,000 each) against their $1.7
million of capital gain income (roughly $850,000 each). The IRS, however, disagreed, and upon crossmotions for summary judgment, the Tax Court (Judge Jacobs) upheld the IRS’s position. Specifically,
the IRS contended that under § 170(b)(1)(E)(v), a “qualified farmer or rancher” is a taxpayer whose
gross income from the trade or business of farming is greater than 50 percent of the taxpayer’s total
gross income for the year. Next, for purposes of determining “qualified farmer” status, the LLC should
be ignored (pursuant to § 702(a)(4) and Reg. § 1.703-1(a)(2)(iv)) and each taxpayer-member of the
LLC must be considered to have individually contributed the conservation easement. Then, gross
income from the trade or business of farming (as defined in § 2032A(e)(5)) must be determined
individually for each taxpayer and must exceed 50% of total gross income for the taxpayer to be
considered a “qualified farmer.” Because the taxpayers essentially had only capital gain gross income
for 2009, the root question (pun intended) became whether the capital gain income realized and
recognized by the LLC counted as gross income from the trade or business of farming. Relying upon
the language of § 2032A(e)(5), which refers to “planting,” “cultivating,” “raising,” “cutting,”
“harvesting,” and “storing” but not sales of real estate as farming activities, Judge Jacobs determined
that the taxpayers’ $1.7 million of capital gain income from the LLC’s sale of leased land was not
farming income. Judge Jacobs wrote:
For the contribution of the conservation easement to qualify for the special rule of
section 170(b)(1)(E)(iv), we look to the income derived from the sale of the agricultural
and/or horticultural products created when engaging in these activities, not from the
sale of the land on which the agricultural and/or horticultural products are grown.
Alternatively, Judge Jacobs ruled that, under § 702(b), the character of partnership income is
determined at the LLC level, not the partner-member level. The 355 acres were leased by the LLC,
not farmed by it. Thus, because the taxpayers had essentially no other gross income for 2009, their
income from farming activities ($16,800) did not exceed 50 percent of their total gross for 2009, and
they were not “qualified farmers” for 2009. The Tax Court did not rule on the amount of the
charitable contribution deduction to which the taxpayers would be entitled, however, because the
valuation of the conservation easement also was in dispute, and the value was a fact issue to be
determined in a subsequent trial.
• Judge Jacobs was sympathetic to the taxpayers’ plight, but nevertheless ruled
against them, summing up the result of the Tax Court’s holding as follows:
We recognize that the statute makes it difficult for a farmer to receive a maximum
charitable contribution deduction by disposing of a portion of property in a year in
which he/she donates a conservation easement, especially in a State with high land
values. But it is not our task to rewrite a statute.
• Practice pointer: Query whether the taxpayers could have caused the LLC to
terminate its lease of the 355 acres and either distribute the land to the taxpayers or merge the LLC into
the general partnership prior to the sale so that their capital gain income would have been considered gross
income from the trade or business of farming. Judge Jacobs’ primary rationale for the Tax Court’s decision
would seem to indicate this would not have mattered, but Judge Jacobs’ alternative rationale (the LLC
was in the leasing not farming business) might have been circumvented.
7. Taxpayers have a greater ability to deduct charitable contributions for relief
efforts in areas affected by Hurricanes Harvey, Irma, or Maria. The Disaster Relief and Airport
and Airway Extension Act of 2017 (“2017 Disaster Relief Act”), Pub. L. No. 115-63, was signed by
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the President on September 29, 2017. Section 504(a) of the 2017 Disaster Relief Act provides special
rules for charitable contributions for the benefit of victims of Hurricanes Harvey, Irma, or Maria.
Normally, the limit that applies to the deduction for most charitable contributions by individuals is 50
percent of the taxpayer’s contribution base, which, generally speaking, is adjusted gross income. Lower
limits can apply depending on the type of recipient and the type of property contributed. The limit that
applies to the deduction for most charitable contributions by corporations generally is 10 percent of
taxable income. Contributions that exceed these limits generally can be carried forward five years. The
legislation provides that “qualified contributions” by an individual are not subject to the normal limits,
and instead are allowed up to the amount by which the taxpayer’s contribution base (AGI) exceeds the
other charitable contributions the taxpayer makes, i.e., those subject to the normal limit. In effect, this
permits individual taxpayers to deduct qualified contributions up to 100 percent of the taxpayer’s
contribution base (AGI) after taking into account other charitable contributions. Further, qualified
contributions are not subject to the normal overall limit on itemized deductions of § 68. For
corporations, the limit on qualified contributions is the amount by which the corporation’s taxable
income exceeds the corporation’s other charitable contributions, i.e., the corporation can deduct
qualified contributions up to 100 percent of taxable income after taking into account other charitable
contributions. Qualified contributions by an individual or a corporation that that exceed the relevant
limit can be carried forward five years. A qualified contribution is defined as a charitable contribution
(as defined in § 170(c)) that meets three requirements: (1) the contribution must be paid in cash to an
organization described in § 170(b)(1)(A) during the period from August 23 through December 31,
2017, for relief efforts in the Hurricane Harvey disaster area, Hurricane Irma disaster area, or Hurricane
Maria disaster area, (2) the taxpayer must obtain from the organization a contemporaneous written
acknowledgment that the contribution was used (or will be used) for such relief efforts, and (3) the
taxpayer must elect the application of this special rule. For partnerships or S corporations, the election
is made separately by each partner or shareholder. The legislation does not specify the manner of
making the election. Presumably, taking the deduction on the return will constitute an election.
8. Tax Court Not Giving in to First Circuit? Palmolive Building Investors, LLC v.
Commissioner, 149 T.C. No. 18 (10/10/17). In this TEFRA partnership audit case, the Tax Court
refused to follow the First Circuit’s opinion in Kaufman v. Shulman, 687 F.3d 21 (1st Cir. 2012),
regarding the § 170(h)(5)(A) “protected in perpetuity” requirement for deducting conservation
easements. In particular, the taxpayer, a limited liability company classified for federal tax purposes as
a partnership, contributed a $33.41 million facade conservation easement to a § 501(c)(3) qualified
organization in 2004 by executing a deed in favor of the donee organization. The building subject to
the façade easement was encumbered by two mortgages; however, before executing the façade
easement deed, the taxpayer obtained mortgage subordination agreements from the two mortgagee
banks. Unfortunately, though, the subordination agreements provided that if the façade easement was
extinguished through a condemnation proceeding, the claims of the mortgagee banks to the
condemnation proceeds would take priority over the claims of the qualified donee organization. On the
other hand, the subordination agreements contained a “savings clause” providing that the mortgagee’s
rights “shall be deemed amended to the extent necessary” to comply with applicable regulations
governing conservation easements. The IRS argued that due to the failure of the subordination
agreements to elevate the rights of the qualified donee organization over the mortgagee’s rights upon
condemnation of the building, the façade easement was not “protected in perpetuity” and did not grant
the donee an adequate “property right,” as required by § 170(h)(5)(A) and Reg. § 1.170A-14(g)(2) and
(g)(6). To rebut the IRS’s contentions, the taxpayer relied upon the First Circuit’s decision in Kaufman,
which allowed a charitable contribution deduction for a façade easement subject to similar mortgage
subordination rights. Furthermore, the taxpayer argued that the “savings clause” cured any problem
with the subordination agreements. Noting that the case presumably was appealable to the Seventh
Circuit, the Tax Court, in a unanimous reviewed opinion by Judge Gustafson, was not persuaded and
not only refused to follow the First Circuit’s decision in Kaufman, but also held that the “savings
clause” did not cure the problem with the subordination agreements. (Judge Lauber did not participate
in consideration of the opinion.) In the view of the Tax Court, the requirements of § 170(h)(5)(A) and
Reg. § 1.170A-14(g)(2) and (g)(6) must be met at the time of the contribution of the easement to the
qualified donee and retroactive reformation of a deed contingent upon a condition subsequent (such as
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with a “savings clause”) will not be respected. The court cited several cases for this proposition,
including Belk v. Commissioner, 774 F.3d 221 (4th Cir. 2014).
9. Provisions of the 2017 Tax Cuts and Jobs Act that affect charitable

contributions.
a. If the legislation does not cause you to take the standard deduction, you
can deduct even more of your cash contributions to public charities. The 2017 Tax Cuts and Jobs
Act, § 11023, added new Code § 170(b)(1)(G) and redesignated existing § 170(b)(1)(G) as
§ 170(b)(1)(H). New § 170(b)(1)(G) increases the limit that applies to the deduction of certain
charitable contributions by individuals. Prior to the Tax Cuts and Jobs Act, the limit on the deduction
for charitable contributions that an individual made to a public charity or certain other organizations
was 50 percent of the individual’s contribution base, which, generally speaking, is adjusted gross
income. The legislation increased this percentage to 60 percent for cash contributions that an
individual makes to public charities and certain other organizations specified in § 170(b)(1)(A). Any
contribution that exceeds this limit can be carried forward to each of the succeeding five years. This
increased limit applies to taxable years beginning after 2017 and before 2026.
b. If you don’t get a contemporaneous written acknowledgment for your
charitable contribution over $250, the donee charity no longer can bail you out with an
amended Form 990. Plus, Treasury and the IRS can check at least one regulatory project off
the “to do” list. Under Code § 170(f)(8), a taxpayer’s charitable contribution of $250 or more is
disallowed unless the taxpayer obtains a “contemporaneous written acknowledgement” (“CWA”) of
the contribution from the charity indicating whether the charity provided any good or service (and
an estimate of the value of any such good or service) to the taxpayer in consideration for the
contribution. On the other hand, § 170(f)(8)(D) provides an exception to the CWA requirement if the
donee charity files a return, on such form and in accordance with such regulations as the Secretary
may prescribe, that includes the same content. Yet, the IRS’s position (which has been upheld 8-3-6
by the Tax Court in a reviewed opinion by Judge Lauber) has been that the § 170(f)(8)(D) exception
is not available unless and until the Treasury Department and the IRS issue final regulations
implementing the exception, which to date they have not done. See, e.g., 15 West 17th Street LLC v.
Commissioner, 147 T.C. No. 19 (12/22/16). The 2017 Tax Cuts and Jobs Act, § 13705, permanently
repealed § 170(f)(8)(D) effective for taxable years beginning after December 31, 2016.
c. No more charitable contribution deduction for 50-yard line seats!
Normally, a taxpayer who receives a substantial return benefit for a payment to a charity (e.g.,
admission to the museum) cannot claim a charitable contribution deduction for the payment. Under
pre-TCJA law, though, special rules applied to certain payments to colleges and universities in
exchange for rights to purchase preferred tickets or seating at athletic events. These special rules
(§ 170(l)) generally permitted the taxpayer to treat 80 percent of a payment to a college or university
as a charitable contribution even when preferred seating or ticket rights were granted in exchange if
(i) the amount was paid to or for the benefit of a school with a regular faculty and curriculum and
meeting certain other requirements; and (ii) such amount would have been allowable as a charitable
contribution deduction but for the fact that the taxpayer received (directly or indirectly) as a result of
the payment the right to purchase tickets for seating at the school’s athletic events. The 2017 Tax
Cuts and Jobs Act, § 13704, permanently amended § 170(l) so that no charitable contribution
deduction is allowed with respect to payments for the right to purchase tickets or seating at a school’s
athletic events. The amendment to § 170(l) is effective for contributions made in taxable years
beginning after 2017.
X.

TAX PROCEDURE
A. Interest, Penalties, and Prosecutions

1. In this case a not-for-profit corporation is treated the same as a for-profit
corporation. Maimonides Medical Center v. United States, 809 F.3d 85 (2d Cir. 12/18/15). In an
opinion by Judge Lynch, the Second Circuit held that the lower interest rate that under § 6621(a)(1)
applies to a refund for an overpayment of taxes due to a corporation applies to not-for-profit
corporations as well as to for-profit corporations.
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a.The Sixth Circuit agrees. United States v. Detroit Medical Center, 833 F.3d
671 (6th Cir. 8/12/16). The IRS refunded FICA taxes paid by the plaintiff, a not-for-profit
corporation, for periods prior to 4/1/05 following the IRS’s ruling that medical residents were eligible
for the student exemption from FICA taxes. The IRS paid interest on the employer portion of the
FICA taxes at the statutory rate provided by § 6621(a)(1) for corporations (the federal short-term rate
plus 2 percentage points, reduced to 0.5 percentage points to the extent the overpayments exceed
$10,000). The plaintiff asserted that, because it is a nonprofit corporation, it should not be treated as
a corporation for this purpose. Instead, it asserted, it was entitled to interest at the higher statutory
rate provided for non-corporate taxpayers (the federal short-term rate plus 3 percentage points).
According to the plaintiff, it was entitled to additional interest of approximately $9.1 million. In an
opinion by Judge Sutton, the Sixth Circuit held that nonprofit corporations are “corporations” for
purposes of determining the rate of interest on overpayments. Accordingly, the court affirmed the
District Court’s grant of the government’s motion for summary judgment.
b.The Seventh Circuit jumps on the bandwagon. Medical College of
Wisconsin Affiliate Hospitals, Inc. v. United States, 854 F.3d 930 (7th Cir. 4/25/17). In a case raising
the same issue, the United States Court of Appeals for the Seventh Circuit, in an opinion by Judge
Easterbrook, concluded that a nonprofit corporation is entitled to interest on a tax overpayment at
the statutory rate provided by § 6621(a)(1) for corporations.
2. A majority of the Tax Court refuses to call a procedural foot-fault on the IRS,
but not all the judges see it that way. Graev v. Commissioner, 147 T.C. No. 16 (11/30/16). The
taxpayers had claimed a charitable contribution deduction for the donation of a facade conservation
easement that ultimately was disallowed by the Tax Court (140 T.C. 377 (2013)). The IRS examining
agent determined that the taxpayers were liable for the § 6662(h) 40 percent gross valuation
misstatement penalty, and he prepared a penalty approval form for which he obtained written approval
from his immediate supervisor. On that form only the § 6662(h) 40 percent penalty was asserted. The
agent prepared a notice of deficiency that included the 40 percent penalty. However, before the notice
of deficiency was issued, a Chief Counsel attorney reviewed a draft and, through a memorandum
approved by his supervisor, the attorney advised that an alternative § 6662(a) 20 percent accuracyrelated penalty should be added to the notice. The notice of deficiency was revised to include the
20 percent § 6662(a) accuracy-related penalty, the calculation of which in the notice of deficiency
yielded a zero 20 percent penalty to avoid stacking with the 40 percent penalty. The notice of deficiency
was issued as revised, but the revised notice with the alternative 20 percent penalty was not reviewed
or approved by the examining agent’s supervisor. After the IRS conceded that the 40 percent gross
valuation misstatement penalty did not apply, it asserted the alternative 20 percent accuracy-related
penalty as a non-zero amount, sine the stacking issue no longer existed. The taxpayers argued that,
because the notice of deficiency showed a zero amount for the § 6662(a) 20 percent penalty, the IRS
failed to comply with the requirements of § 6751(a), which requires that a computation of the penalty
be included in the notice of deficiency, and § 6751(b), which requires that the “initial determination of
... [the] assessment” of the penalty be “personally approved (in writing) by the immediate supervisor
... or such higher level official as the Secretary may designate,” and that these failures barred
assessment of the 20 percent penalty. In a reviewed opinion by Judge Thornton, the Tax Court (9-3-5)
held that: (1) the notice of deficiency complied with the requirements of § 6751(a); (2) because the
penalty had not yet been assessed, the taxpayers’ argument that the IRS failed to comply with
§ 6751(b)(1) was premature; and (3) the 20 percent accuracy-related penalty for a substantial
understatement applied. With respect to the first holding, regarding compliance with § 6751(a), the
court reasoned as follows:

The notice of deficiency clearly informed petitioners of the determination of the 20%
penalty (as an alternative) and clearly set out the computation (albeit reduced to zero,
as it had to be then, to account for the greater 40% penalty). The notice of deficiency
thus complied with section 6751(a).
Moreover, even if petitioners were correct that the IRS failed to include a computation
of a penalty as required by section 6751(a), such a failure would not invalidate a notice
of deficiency. In similar contexts this Court has held that procedural errors or omissions
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are not a basis to invalidate an administrative act or proceeding unless there was
prejudice to the complaining party.
With respect to the third holding regarding application of the 20 percent accuracy-related
penalty, the court rejected the taxpayers’ defenses and concluded that: (1) the taxpayers had not
established that they had reasonable cause for claiming the charitable contribution deductions and acted
in good faith; (2) “the authorities that support [the taxpayers’] deductions for the cash and conservation
easement contributions are not substantial when weighed against the contrary authorities;” and (3) the
taxpayers had no reasonable basis for their return position and had not adequately disclosed on their
return the relevant facts concerning their deductions because they had not disclosed a side letter from
the National Architectural Trust (NAT) (the easement holder) obligating the NAT to refund the
taxpayers’ cash contribution and work to remove the easement if the IRS disallowed entirely their
charitable contribution deductions for the easement.
• A concurring opinion by Judge Nega (with whom Judges Goeke and Pugh
joined) would have reached the same result as the majority on the ground that the taxpayers were not
prejudiced, and would have left “to another case the more detailed statutory analysis performed by both
the majority and the dissent.”
• A dissent by Judge Gustafson (joined by Judges Colvin, Vasquez, Morrison
and Buch) would not have sustained the penalty on the ground that the IRS failed to comply with
§ 6751(b)(1) because “the responsible revenue agent included a 20% accuracy-related penalty on the
notice of deficiency without first obtaining the ‘approv[al] (in writing)’ of his ‘immediate supervisor’.”
a.But the Second Circuit serves the Tax Court some Chai. Chai v.
Commissioner, 851 F.3d 190 (2d Cir. 3/20/17), aff’g in part, vacat’g in part, and rev’g in part T.C.
Memo. 2015-42 (3/11/15). The taxpayer in this case received in 2003 a $2 million payment for
serving as an accommodation party in connection with tax shelters. The taxpayer did not report the
payment as income and took the position that the $2 million was a nontaxable return of capital. The
IRS issued a notice of deficiency for 2003 increasing the taxpayer’s income by the $2 million
payment and asserting both a deficiency in self-employment tax and a 20 percent accuracy-related
penalty. (The notice of deficiency did not assert a deficiency in income tax because the taxpayer had
offsetting losses from a partnership subject to the TEFRA audit rules. Those losses ultimately were
disallowed at the partnership level and the IRS amended its answer in this Tax Court proceeding to
assert a deficiency in income tax. This sequence of events led to several interesting procedural issues
with respect to the deficiency in income tax.) In his post-trial briefing in the Tax Court, the taxpayer
raised for the first time the same argument regarding the penalty as the taxpayer had raised in Graev
v. Commissioner, 147 T.C. No. 16 (11/30/16), i.e., that the IRS was barred from assessing the
20 percent accuracy-related penalty because it had failed to comply with the requirement of § 6751(b)
that the “initial determination of ... [the] assessment” of the penalty must be “personally approved
(in writing) by the immediate supervisor ... or such higher level official as the Secretary may
designate.” The Tax Court (Judge Cohen) refused to address this argument on the basis that it was
untimely because the taxpayer had raised it for the first time post-trial. In an opinion by Judge
Wesley, the Second reversed the Tax Court’s ruling on the penalty issue. (The Second Circuit
affirmed the Tax Court’s ruling that the $2 million payment was subject to self-employment tax and
vacated its ruling that it had no jurisdiction to consider the increased deficiency in income tax
asserted by the IRS. In light of the taxpayer’s concession that the $2 million was includible in gross
income, the Second Circuit remanded with instructions to uphold the additional income tax
deficiency.) The Second Circuit found the view of the majority in Graev on the penalty issue
unpersuasive and sided with the dissenting judges in Graev. The court focused on the language of
§ 6751(b) and concluded that it is ambiguous regarding the timing of the required supervisory
approval of a penalty. Because of this ambiguity, the court examined the statute’s legislative history
and concluded that Congress’s purpose in enacting the provision was “to prevent IRS agents from
threatening unjustified penalties to encourage taxpayers to settle.” That purpose, the court reasoned,
undercuts the Graev majority’s conclusion that approval of the penalty can take place at any time,
even just prior to assessment. The court held “that § 6751(b)(1) requires written approval of the initial
penalty determination no later than the date the IRS issues the notice of deficiency (or files an answer
or amended answer) asserting such penalty.” Further, the court held “that compliance with § 6751(b)

62

Chapter 1
63 of 73

is part of the Commissioner’s burden of production and proof in a deficiency case in which a penalty
is asserted. … Read in conjunction with § 7491(c), the written approval requirement of § 6751(b)(1)
is appropriately viewed as an element of a penalty claim, and therefore part of the IRS’s prima facie
case.”
3. A de minimis safe harbor permits payors to avoid penalties for incomplete or
incorrect information returns and payee statements without correcting them unless the payee
elects for the safe harbor not to apply. Notice 2017-9, 2017-4 I.R.B. 542 (1/4/17). Section 6721
imposes penalties for failure to timely file information returns or failure to include complete or correct
information on such returns. Section 6722 imposes penalties for similar failures with respect to
furnishing payee statements. The penalties are reduced if the failures are corrected within 30 days of
the date prescribed for filing the return or furnishing the statement. Both provisions contain an
exception for de minimis failures under which the penalties do not apply if a failure to provide complete
or correct information is corrected on or before August 1 of the calendar year in which the return or
statement is due and the number of information returns or payee statements otherwise subject to
penalties does not exceed the greater of 10 or one-half of 1 percent of the total number of information
returns or payee statements the person is required to file during the calendar year. Section 202 of the
Protecting Americans from Tax Hikes Act of 2015 amended §§ 6721 and 6722 to provide a safe harbor
with respect to the de minimis exception. Under the safe harbor, an error on an information return or
payee statement does not need to be corrected to avoid a penalty if the error relates to an incorrect
dollar amount and differs from the correct amount by no more than $100 ($25 with respect to an amount
of tax withheld). Sections 6721(c)(3)(B) and 6722(c)(3)(B) provide that the safe harbor does not apply
if a payee makes an election that the safe harbor not apply. Thus, if a payee makes this election, the
error must be corrected to avoid penalties. The notice (1) provides the requirements for making the
election, (2) clarifies that the de minimis error safe harbor does not apply in the case of an intentional
error or if a payor fails to file an information return or furnish a payee statement, and (3) requires
payors to retain certain records. The notice also solicits comments regarding the rules contained in the
notice and regarding any potential abuse of the de minimis error safe harbor. Generally, the payee must
make the election using any reasonable method prescribed by the payor (or, if there is no prescribed
method, in writing), include information specified in the notice such as the payee’s name, address and
taxpayer identification number, and make the election with respect to payee statements required to be
furnished in the calendar year in which the payee makes the election (or alternatively, with respect to
payee statements required to be furnished in the calendar year of the election and succeeding calendar
years). The notice applies with respect to information returns required to be filed, and payee statements
required to be furnished, after 12/31/16. The notice provides that regulations incorporating the rules
set forth in the notice will be issued to implement the de minimis error safe harbor and the payee
election. To the extent the regulations incorporate the rules set forth in the notice, the regulations will
be effective retroactively to the effective date of the notice. Although the notice does not impose a
requirement for payors to notify payees regarding the de minimis error safe harbor and the available
election, the regulations are expected to impose this requirement.
4. Better be careful who you hire as CFO, and raise all your arguments against
liability as a responsible person at the summary judgment stage, not afterwards. McClendon v.
United States, 119 A.F.T.R. 2d 2017-1037 (S.D. Tex. 3/6/17). The government successfully
established through a motion for summary judgment that the taxpayer, a physician, was liable under
§ 6672 for a $4.3 million penalty equal to the amount of unpaid federal employment taxes owed by his
medical practice. The CFO he had hired had embezzled funds and ultimately pleaded guilty to felony
counts of theft. When the taxpayer learned of the unpaid taxes, he made a loan to the practice to allow
it to make payroll, and these funds went to the employees rather than the government. The government
used this preferential payment as the basis for establishing that the taxpayer had willfully violated his
duty to pay the taxes due. The taxpayer moved for reconsideration and argued that his liability should
be limited to the $100,000 preferential payment that was the basis for his liability. The court rejected
this argument for two reasons. First, the taxpayer had failed to raise it in response to the government’s
motion for summary judgment. Second, even if he had raised it in a timely manner, the taxpayer had
failed to meet his burden to prove the absence of funds available to pay the taxes due:
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At the summary judgment stage, as now, Dr. McClendon did not try to prove up the
funds available to [the practice] or show that whatever funds existed were encumbered
so that he had no obligation to pay them to the IRS. Instead, he effectively argues that,
at summary judgment, it was the government’s burden to demonstrate his liability for
each dollar of the penalty. Not so. Dr. McClendon was presumptively liable for the
balance of the IRS penalty assessed against him. The government moved for summary
judgment and argued that the evidence did not create a genuine factual dispute material
to deciding whether the IRS penalty was properly assessed. That discharged the
government’s summary judgment burden. Dr. McClendon, who would bear the burden
at trial, then had the burden to submit or identify record evidence showing that he was
not liable.
5. Fraudulent is in the eye of the beholder. Even though the check had a
restrictive endorsement on the back, the sender did not willfully file a fraudulent Form 1099
when the recipient did not communicate his rejection of the check. Shiner v. Turnoy, 850 F.3d 923
(7th Cir. 3/16/17). The appellant in this case was an insurance broker who had sold insurance policies
to the in-laws of an attorney whose practice focuses on tax and estate planning. The attorney demanded
that the broker share with him one-half of the commissions that the broker had earned on certain
policies. In response, the broker sent the attorney a check on 12/17/12 in the amount of $149,000 with
a notation on the back indicating that, by cashing the check, the attorney accepted the payment in full
satisfaction of any claims. The attorney did not cash the check and instead brought an action against
the broker in state court the following day for breach of contract, but did not serve process on the
broker until 1/30/13. By that time, on the advice of his CPA, the broker had submitted to the IRS a
Form 1099 reporting the $149,000 payment to the attorney. The breach of contract action ultimately
was resolved in the broker’s favor. The attorney also brought this action in federal district court
asserting that the broker had filed a fraudulent information return and therefore was liable to the
attorney under § 7434, which authorizes a civil action for damages against a person who willfully files
a fraudulent information return. The U.S. District Court held in favor of the attorney and ordered the
broker to pay damages of approximately $16,000. The relevant regulation, Treas. Reg. § 1.6041-1(h),
provides that a check is income for tax purposes only if “credited or set apart to a person without any
substantial limitation or restriction as to the time or manner of payment or condition upon which
payment is to be made.” The District Court apparently viewed the broker’s restrictive endorsement on
the check as a substantial limitation or restriction and concluded that the broker should not have filed
the Form 1099. In an opinion by Judge Posner, the U.S. Court of Appeals for the Seventh Circuit
reversed. The broker had not willfully filed a fraudulent information return, the court reasoned, because
the broker had filed the Form 1099 more than a month after sending the check to the attorney, who
during that period “had neither asked [the broker] for a new check—a check without a restrictive
endorsement—nor otherwise communicated to [the broker] a rejection of the check. [The attorney’s]
inaction gave [the broker] a solid basis for believing that [the attorney] had accepted the check …
despite the restrictive endorsement, so [the broker’s] filing of the Form 1099 could not have been
‘willfully ... fraudulent,’ as required by 26 U.S.C. § 7434.”
6. Pouring salt on an already mortal wound, the IRS revoked this taxpayer’s
exempt status and charged ten year’s worth of interest on retroactively determined, unpaid taxes
of the formerly-exempt taxpayer. Creditguard of America, Inc. v. Commissioner, 149 T.C. No. 17
(10/10/17). The IRS initiated an examination of the taxpayer in 2003 to determine if it qualified for
tax-exempt status under § 501(c)(3). The examination concluded on February 1, 2012, when the IRS
issued an adverse determination letter revoking the taxpayer’s exempt status retroactively from 2002.
As a non-exempt corporation, the taxpayer would have been obligated to file a 2002 IRS Form 1120,
U.S. Corporate Income Tax Return, by March 17, 2003. Consequently, after the adverse determination
was final, the IRS subsequently issued a notice of deficiency to the taxpayer asserting unpaid corporate
taxes for 2002. The taxpayer filed a petition in the Tax Court contesting the deficiency for 2002. The
Tax Court entered a stipulated decision that determined a deficiency for 2002 of $216,547. In
connection with the Tax Court’s determination of the deficiency, the taxpayer and the IRS entered into
a stipulated decision that underpayment interest on the deficiency would be assessed later “as provided
by law.” That later day came on March 13, 2013, when the IRS assessed the $216,547 in unpaid taxes
as well as $142,185 in underpayment interest against the taxpayer dating back to 2002. The taxpayer
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did not timely pay either the $216,547 in taxes or the $142,185 in interest. The taxpayer’s nonpayment
ultimately led the IRS to issue a Notice of Federal Tax Lien Filing and Your Rights to a [Collection
Due Process] Hearing to the taxpayer in 2013. The taxpayer timely requested a collection due process
hearing in response to the notice. Subsequently, after settlement and collection discussions collapsed,
the IRS issued the taxpayer a final notice of determination in December 2015 sustaining the collection
action for $216,547 in unpaid taxes and $142,185 in interest relating to 2002. In response to the notice
of determination, the taxpayer timely petitioned the Tax Court; however, the taxpayer contested only
the $142,185 of interest assessed by the IRS. The taxpayer argued that the interest should be calculated
from February 1, 2012, the date of the IRS’s adverse determination letter revoking the taxpayer’s
exempt status, not March 17, 2003, the date the taxpayer’s corporate tax return would have been due
as a non-exempt corporation. In a case of first impression responding to cross-motions for summary
judgment, the Tax Court (Judge Lauber) upheld the IRS’s determination that underpayment interest
against the taxpayer should be calculated from March 17, 2003, not February 1, 2012, when the IRS
revoked the taxpayer’s tax-exempt status. The taxpayer had argued that although the general rule of
§ 6601(b) requires interest to be calculated “from the last date prescribed for payment” (which for 2002
was March 17, 2003), in the unusual circumstances of this case § 6601(b)(5) should apply. Section
6601(b)(5) provides that “[i]n the case of taxes payable by stamp and in all other cases in which the
last date for payment is not otherwise prescribed, the last date for payment shall be deemed to be the
date the liability for the tax arises.” The taxpayer’s position was that the unpaid taxes for 2002 did not
“arise” until the IRS’s issuance of the adverse determination letter revoking the taxpayer’s exempt
status. The Tax Court rejected the taxpayer’s argument on the grounds that this was not a case where
“the last date for payment is not otherwise prescribed” because the taxpayer, being treated (albeit
retroactively) as a taxable corporation for 2002 and subsequent years, was required to file a Form 1120
and pay its tax liability as of March 17, 2003. Furthermore, the Tax Court held that the taxpayer’s
liability for unpaid taxes did not “arise” on February 1, 2012, when the IRS revoked the taxpayer’s
exempt status, but instead arose as of March 17, 2003, when the taxpayer should have filed a corporate
tax return. The taxpayer’s filing of an IRS Form 990 in 2003 on the assumption that it was tax-exempt
for 2002 did not prevent the IRS from assessing back taxes and interest for 2002 when the taxpayer
later was found not to have qualified for exemption. Finally, the Tax Court held that the purpose of
interest is to put the IRS in the same position that it would have occupied had the taxpayer properly
and timely paid its tax liability; therefore, the court concluded that it was proper to assess interest
against the taxpayer from March 17, 2003, when the corporate income tax should have been paid.
7. Congress has reduced to zero the Affordable Care Act’s penalty for failure to
maintain minimum essential coverage for months beginning after 2018. The 2017 Tax Cuts and
Jobs Act, § 11081, amended Code § 5000A(c) to reduce to zero the penalty enacted as part of the
Affordable Care Act for failing to maintain minimum essential coverage. This change applies to
months beginning after 2018. Accordingly, for 2017 and 2018, individual taxpayers still must answer
the question on the return concerning whether they and other household members had minimum
essential coverage and will be subject to the penalty of § 5000A(c) (referred to as the shared
responsibility payment) for failure to maintain such coverage. Under § 5000A(c)(1) and Reg.
§ 1.5000A-4(a), the individual shared responsibility payment for months during which an individual
fails to maintain minimum essential coverage is the lesser of: (1) the sum of the monthly penalty
amounts (generally 1/12 of the greater of a fixed dollar amount—$695 per adult with a family
maximum of $2,085 for 2017—or a percentage—2.5 percent for 2017—of the amount by which
household income exceeds the filing threshold), or (2) the sum of the monthly national average bronze
plan premiums for the shared responsibility family—$272 per month per individual for 2017.
B. Discovery: Summonses and FOIA
1. In an effort to absolve itself of liability for withholding taxes pursuant to
§ 3402(d), an employer succeeded in getting access to IRS records of workers it classified as
independent contractors. Mescalero Apache Tribe v. Commissioner, 148 T.C. No. 11 (4/5/17).
During an audit, the IRS asserted that the Mescalero Apache Tribe (the Tribe) had improperly classified
some of its several hundred workers as independent contractors and therefore was liable, pursuant to
§§ 3402(a) and 3403, for the taxes that it should have withheld from their wages. Under § 3402(d), an
employer is not liable for withholding taxes if, despite the lack of withholding, the taxes are actually
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paid. The Tribe attempted to ascertain whether the workers had paid the taxes by following the standard
procedure required by the IRS, i.e., by asking the workers to complete IRS Form 4669, Statement of
Payments Received. However, the Tribe was unable to find 70 of its workers. In the Tax Court, the
Tribe moved to compel discovery of the IRS’s records of these workers to ascertain whether they paid
the taxes in question. The IRS argued that it was precluded from disclosing the information sought by
the Tribe because it was return information, the disclosure of which is prohibited by § 6103(a). In a
unanimous reviewed opinion by Judge Holmes, the Tax Court held that disclosure of the information
sought by the Tribe was permitted by the exception in § 6103(h)(4)(C), which permits disclosure in a
federal or state judicial or administrative proceeding pertaining to tax administration:
if such return or return information directly relates to a transactional relationship
between a person who is a party to the proceeding and the taxpayer which directly
affects the resolution of an issue in the proceeding.
The court also rejected the government’s argument that, even if the information was
disclosable, it was not discoverable because § 3402(d) places the burden on the employer to prove the
payment of taxes and requiring the IRS to disclose the information sought by the Tribe would amount
to a shifting of the burden of proof. Under Tax Court Rule 70(b), the court noted, information is
discoverable “regardless of the burden of proof involved.”
• The Tax Court noted differing views among the U.S. Courts of Appeals on
the issue of to whom return information can be disclosed under the exceptions in § 6103(h)(4). The Fifth
Circuit has interpreted § 6103(h)(4) to authorize disclosure only to officials of the Treasury Department
or the Department of Justice. Chamberlain v. Kurtz, 589 F.2d 827 (5th Cir. 1979). The Tenth Circuit has
rejected this view. First Western Government Securities, Inc. v. Commissioner, 796 F.2d 356 (10th Cir.
1986). Because the Tax Court’s decision in this case most likely will be heard by the Tenth Circuit, the
court explained, it chose to follow the precedent set in First Western.
• The Tax Court declined to consider whether disclosure was authorized by
§ 6103(h)(4)(B), which authorizes disclosure “if the treatment of an item reflected on such return is directly
related to the resolution of an issue in the proceeding.” The term “return information” does not appear in
this provision. The court noted that both the Federal and Sixth Circuits have concluded that
§ 6103(h)(4)(B) does not authorize disclosure of return information that is not reflected on a return, and
that the Tenth Circuit seems to have reached a contrary conclusion. United States v. NorCal Tea Party
Patriots, 817 F.3d 953, 961-62 (6th Cir. 2016); In re United States, 669 F.3d 1333, 1339-40 (Fed. Cir.
2012); Tavery v. United States, 32 F.3d 1423, 1427-28 (10th Cir. 1994). The Tax Court declined to address
the issue on the grounds that it was unnecessary to do so in light of its conclusion that disclosure was
authorized by § 6103(h)(4)(C).
a.We’re not going to provide this information during either the examination
or appeals process, says the IRS. Looks to us like an incentive for Tax Court litigation. Chief
Counsel Advice 201723020 (5/5/17). The IRS Chief Counsel’s Office has advised that the Tax
Court’s decision in Mescalero Apache Tribe v. Commissioner, 148 T.C. No. 11 (4/5/17) “does not
stand for the proposition that taxpayers and/or their representatives are entitled to workers’ return
information during the conduct of an employment tax audit or at Appeals consideration level.”
Although § 6103(h)(4) authorizes disclosure of workers’ return information in the context presented
in Mescalero, the Chief Counsel Advice explains, the Service is not required to disclose it. As
interpreted by this Chief Counsel Advice, “the Mescalero decision is limited to discovery requests
made by a taxpayer during the pendency of a Tax Court proceeding, where the Tax Court has the
ability to determine whether the requested information is disclosable pursuant to IRC 6103(h)(4)
AND has balanced the relevancy of the requested information against the burden placed on the
Service in accordance with Tax Court Rules 70(b) and 70(c).”
b.The IRS position on Mescalero is “shabby tax administration.” The IRS’s
Position in Mescalero Apache Tribe v. Commissioner Raises Concerns About the IRS’s Commitment
to Taxpayer Rights (9/7/17). The National Taxpayer Advocate, Nina Olsen, has harshly criticized
the Chief Counsel’s position in Chief Counsel Advice 201723020 (5/5/17). She has described the
IRS’s position as “a mockery of the Taxpayer Bill of Rights” and as “shabby tax administration.” At
her request, the NTA staff determined that it would take the IRS one or two hours to obtain the type
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of information requested by the taxpayer in Mescalero in a typical employment tax audit. Taking
into account the number of audits and the number of years involved, this would require the IRS to
devote about 2,200 hours per year to such requests. This figure pales, she said, in comparison to the
significant resources the IRS will instead devote to litigation of the issue. “The waste of taxpayer,
IRS, Chief Counsel, and Tax Court resources is astounding.” She has encouraged employers who are
unable to obtain requested information from the IRS during an employment tax audit to contact their
Local Taxpayer Advocate Office for assistance.
C. Litigation Costs
D. Statutory Notice of Deficiency
E. Statute of Limitations
F. Liens and Collections
G. Innocent Spouse
H. Miscellaneous
1. Planning to travel overseas? You might need to cancel that vacation if you are
seriously delinquent on your taxes. The Fixing America’s Surface Transportation (FAST) Act,
§ 32101, Pub. L. No. 114-94, signed by the President on 12/4/15, adds new Code § 7345, which
provides that having a “seriously delinquent tax debt” is grounds for denial, revocation, or limitation
of a passport. A “seriously delinquent tax debt” is generally defined as an unpaid, legally enforceable
federal tax liability of an individual that has been assessed and exceeds $50,000 (to be adjusted in
future years for inflation) for which a notice of lien has been filed in public records pursuant to § 6323
or a notice of levy has been filed pursuant to § 6331. Debts that are being paid on a timely basis
pursuant to an installment agreement or an offer in compromise are excluded from the category of
seriously delinquent tax debts, as are debts with respect to which collection is suspended because a
collection due process hearing or innocent spouse relief has been requested or is pending. The IRS will
certify to the Secretary of the Treasury that an individual has a seriously delinquent tax debt, and
Treasury will transmit the certifications to the Secretary of State for action. The IRS must
contemporaneously notify the taxpayer of the certification. The taxpayer is permitted to challenge the
certification as erroneous by bringing an action in a United States District Court or the Tax Court. The
new provision is effective on the date of enactment, 12/4/15.
a.The IRS prepares to implement passport denial and revocation
procedures. On June 2, 2017 the IRS updated its website with information about upcoming
implementation procedures for Code § 7345, added by the FAST Act, which provides that having a
“seriously delinquent tax debt” is grounds for denial, revocation, or limitation of a passport:
https://perma.cc/YBB2-H73Y. The IRS also added a generic paragraph about passport revocation to
its Notice of Intent to Levy, both CP 90 and CP 504 (the CDP and non-CDP notices, respectively).
On June 7 and June 14, the National Taxpayer Advocate (NTA) published blog posts in which she
criticized the IRS’s approach. See https://perma.cc/6GSE-GSHQ and https://perma.cc/3DFP-HCRQ.
More formal guidance should be forthcoming, but practitioners should review the IRS website and
the NTA’s blog posts so affected clients can be alerted. Under the IRS’s planned approach, the IRS
will certify taxpayers with a “seriously delinquent debt” to the State Department automatically when
certain criteria are met and the total amount owed passes $50,000. Taxpayers will not receive a
warning letter immediately prior to certification. For many taxpayers the Notice of Intent to Levy
will arrive long before a passport certification, perhaps years before. Once certification has happened,
the taxpayer cannot get it reversed by simply paying down the balance to under the threshold.1
2. Less is more — or just less? Notice 2017-38, 2017-30 I.R.B. 147 (7/7/17), Second
Report to the President on Identifying and Reducing Tax Regulatory Burdens, Dep’t of Treasury, Press
Release (10/2/17), and Department of the Treasury, 2017-2018 Priority Guidance Plan (10/20/17). On
1
We thank Christine Speidel, staff attorney with Vermont Legal Aid and Director of the Vermont LowIncome Taxpayer Clinic, for alerting us to this development and for writing the summary of it.
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February 24, 2017, President Trump issued Executive Order 13777 directing virtually all agencies of
the executive branch of the federal government to “alleviate unnecessary regulatory burdens” through
a process described in the Executive Order. Then, on April 21, 2017, President Trump issued
Executive Order 13789 directing the Secretary of the Treasury (i) to review “all significant tax
regulations” issued on or after January 1, 2016, that “impose an undue financial burden,” “add undue
complexity,” or “exceed [the IRS’s] statutory authority,” and to submit two reports to the President.
One report was to be issued in 60 days to identify regulations that met any of the foregoing criteria,
and a second report was to be issued by September 18, 2017, recommending actions to mitigate the
burdens imposed by the identified regulations. In response to the President’s Executive Order, the IRS
issued as the first report Notice 2017-38, which merely identified eight sets of regulations that possibly
met the above-mentioned criteria. (Not surprisingly, perhaps, none of the regulations were deemed to
“exceed [the IRS’s] statutory authority.”) The second report, although originally due in September,
was issued by Treasury Secretary Mnuchin on October 2, 2017. The second report recommends certain
actions with respect to the eight sets of regulations identified in Notice 2017-38. Finally, the abovecited 2017-2018 Priority Guidance Plan, which emphasizes that all projects included in the plan will
be “guided by the burden-reducing principles and policies described in the aforementioned Executive
Orders, incorporates the eight regulatory recommendations made in the second report. Specifically,
the eight sets of regulations and the actions recommended with respect thereto, along with a few related
updates, are summarized below:
Proposed Regulations to be Withdrawn Entirely
1. Proposed Regulations under § 2704 on Restrictions on Liquidation of an Interest for Estate,
Gift and Generation-Skipping Transfer Taxes (REG-163113-02, 81 F.R. 51413 (8/4/16)).
These regulations concern the determination of transfer-tax valuation discounts with respect
to certain restricted interests in family-controlled entities (e.g., family limited partnerships).
These regulations have been the subject of much criticism and debate. Accordingly, official
notice of withdrawal of the regulations was published in the Federal Register on October 20.
2017. REG-163113-02, 82 F.R. 48779 (10/20/17). There is no mention in the notice of
withdrawal of further regulatory guidance in this area.
2. Proposed Regulations under § 103 on Definition of Political Subdivision (REG-129067-15,
81 F.R. 8870 (2/23/17)). These regulations define a “political subdivision” of a State (e.g., a
city or county) that is eligible to issue tax-exempt bonds for governmental purposes under
§ 103. Although the second report indicates that Treasury continues to study this area and
may propose more targeted guidance in the future, the regulations officially were withdrawn
on October 20, 2017. REG-129067-15; 82 F.R. 48779 (10/20/17).

Regulations to Consider Revoking in Part
1. Temporary Regulations under § 752 on Liabilities Recognized as Recourse Partnership
Liabilities (T.D. 9788, 81 F.R. 69282 (10/5/16)). These regulations address the partnership
liability-allocation rules for purposes of disguised sales under § 707 and “bottom-dollar”
guarantees used to attract outside basis in partnerships. These regulations also have been the
subject of significant criticism and debate. The second report states that, with respect to
liability-allocation rules for purposes of disguised sales, Treasury and IRS are considering
whether the regulations should be revoked and prior regulations reinstated. On the other
hand, with respect to regulations relating to “bottom-dollar” guarantees, the second report
concludes that those regulations should be retained to prevent abuse, and Treasury and IRS
do not plan to make any changes to those regulations.
2. Final and Temporary Regulations under § 385 on the Treatment of Certain Interests in
Corporations as Stock or Indebtedness (T.D. 9790, 81 F.R. 72858 (10/21/16)). These
regulations were meant to combat corporate inversion and earnings-stripping transactions by
large multinational corporate groups. One part of the regulations imposed onerous
documentation rules for large corporate groups issuing intercompany debt. Implementation of
these documentation rules (Reg. § 1.385-2) already had been postponed until 2018 pursuant
to Notice 2017-36, 2017-33 I.R.B. 208 (7/28/17). The second report takes things a step
further by concluding that the documentation rules in the regulations may be revoked due to

68

Chapter 1
69 of 73

the associated increased compliance burden. On the other hand, the second report determines
that the portion of the regulations targeting earnings-stripping (Reg. § 1.385-3) connected
with corporate inversion transactions (see IRC § 7874; T.D. 9761, 81 F.R. 40810 (4/8/16))
should be retained pending enactment of future tax reform legislation. Nonetheless, in
Chamber of Commerce v. IRS, 120 A.F.T.R.2d 2017-5967 (W.D. Tex. 9/29/17), the U.S.
District Court of the Western District of Texas (Judge Yeakel) ruled upon cross-motions for
summary judgment that the IRS did not comply with the Administrative Procedure Act
(“APA”) with respect to a portion of the anti-inversion regulations and held that this portion
of the regulations (Temp. Reg. § 1.7874-8T) therefore was set aside because it was issued
unlawfully.
3. Final Regulations under § 7602 on the Participation of a Person Described in § 6103(n) in a
Summons Interview (T.D. 9778, 81 F.R. 45409 (7/14/16)). These regulations concern rules
for allowing IRS-contracted service providers to participate in the interview of a witness
under oath. Commentators particularly objected to these rules where the IRS hires outside
attorneys to assist with taxpayer audits. Accordingly, the report provides that Treasury and
the IRS are considering a prospective amendment that would narrow the ability of the IRS to
engage outside attorneys, but still permit the IRS to engage other subject-matter experts such
as economists, engineers, etc. (including, though, attorneys who are specialists in highlytechnical fields).

Regulations to Consider Substantially Revising
1. Final Regulations under § 367 on the Treatment of Certain Transfers of Property to Foreign
Corporations (T.D. 9803, 81 F.R. 91012 (12/16/16)). These regulations concern outbound
transfers of foreign goodwill and going concern value that avoid U.S. income tax
consequences. Although the second report indicates that these regulations will remain in
place, the report also states that Treasury and IRS are developing a proposal that would create
an active trade or business exception. The exception thus may permit outbound transfers of
foreign goodwill and going concern value attributable to a foreign branch under those
circumstances where there is a limited potential for taxpayer abuse.
2. Temporary Regulations under § 337(d) on Certain Transfers of Property to Regulated
Investment Companies (RICs) and Real Estate Investment Trusts (REITs) (T.D. 9770, 81 F.R.
36793 (6/8/16)). These regulations are the relatively new IRC § 355 spinoff rules for RICs
and REITs. The second report provides that proposed revisions to these regulations are being
considered by Treasury. The proposed revisions would narrow the application of the rules
and protect taxpayers against over-recognition of gain in certain circumstances, particularly
where a larger corporation makes a REIT election after acquiring a smaller corporation that
previously was a party to a spin off.
3. Final Regulations under § 987 on Income and Currency Gain or Loss With Respect to a
§ 987 Qualified Business Unit (T.D. 9794, 81 F.R. 88806 (12/8/16)). These regulations
concern deemed currency gains and losses relating to branch offices. The second report
indicates that Treasury and the IRS expect to issue guidance with respect to these regulations
that would defer application of the new rules until 2019.
3. Due date of Forms W-2, W-3, and 1099-MISC that report nonemployee
compensation: temporary and proposed regulations address the revised due date. T.D. 9821,
Return Due Date and Extended Due Date Changes, 82 F.R. 33441 (7/20/17). Treasury and the IRS
have issued proposed, temporary, and final regulations regarding the due date for forms in the Form
W-2 series, Form W-3 series, and Forms 1099-MISC that report nonemployee compensation. The
Protecting Americans from Tax Hikes Act of 2015 (“2015 PATH Act”), § 201, amended Code
§ 6071(c) to require that Forms W-2 and W-3 and any returns or written statements required to report
nonemployee compensation (such as Form 1099-MISC) be filed by January 31 of the year after the
calendar year to which the returns relate. The effect of this change was to require these information
returns to have the same due date as employee and payee statements and to eliminate the extended
filing date for electronically filed returns under § 6071(b). These regulations implement this statutory
directive and provide that these information returns must be filed by January 31 of the calendar year
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for which the information is being reported, regardless of whether the returns are filed on paper or
electronically.
• Information returns on Form 1099-MISC that do not report nonemployee
compensation are not affected by this change and are due on February 28 of the year following the calendar
year for which the information is being reported, or on March 31 if filed electronically.
• The temporary regulations apply to information returns filed on or after July
20, 2017, but the statutory amendments made by the 2015 PATH Act apply to information returns relating
to calendar years beginning in 2016. Thus, the changes to the due date were effective for information
returns filed in 2017 with respect to calendar year 2016.
4. The IRS has provided extensions of filing and payment due dates for those in
areas affected by Hurricanes Harvey, Irma, and Maria. In news release IR-2017-160 (9/26/17), the
IRS has summarized the relief announced in a series of prior news releases for those in areas affected
by Hurricanes Harvey, Irma, and Maria. The relief is available to individuals and businesses anywhere
in Florida, Georgia, Puerto Rico, and the Virgin Islands, as well as parts of Texas. (Parts of Puerto
Rico qualify for the Hurricane Irma relief, and all of Puerto Rico qualifies for the Hurricane Maria
relief. Hurricane Maria struck Puerto Rico just after September 15, 2017, so in theory there are parts
of Puerto Rico that do not qualify for relief from September 15 due dates.) The prior news releases are
IR-2017-135 (8/28/17) (relief in Texas for Harvey), VI-2017-01 (9/8/17) (relief in Virgin Islands for
Irma), PR-2017-01 (9/12/17) (relief in Puerto Rico for Irma), IR-2017-150 (9/12/17) (relief in Florida
for Irma), IR-2017-155 (9/15/17), (expanded relief in Florida for Irma), IR-2017-156 (9/19/17)
(expanding Irma relief to all of Georgia).

Deadlines extended to January 31, 2018. For those in affected areas, the following due dates
have been extended to January 31, 2018: (1) the September 15, 2017, and January 16, 2018, due dates
for quarterly estimated tax payments; (2) the September 15, 2017, due date for certain returns, such as
those for calendar-year partnerships that filed timely extension requests for 2016; (3) the October 16,
2017, due date for 2016 individual returns for individuals who filed timely extension requests; (4) the
October 31, 2017, due date for quarterly payroll and excise tax returns; and (5) the November 15, 2017,
due date for 2016 returns of calendar-year tax-exempt organizations that filed timely extension
requests. Note: individuals who filed a timely request for an extension of time to file their 2016 returns
do not obtain any relief for tax payments related to the 2016 return because those payments were due
on April 18, 2017.
Waiver of late-deposit penalties for federal payroll and excise taxes. For those in affected areas,
the IRS has waived late-deposit penalties for federal payroll and excise taxes due during the first fifteen
days of the disaster period. The specific dates vary according to the location.
Relief provided automatically. The IRS will automatically provide filing and penalty relief to
any taxpayer with an address of record in one of these disaster areas. Taxpayers in one of these areas
who receive a notice from the IRS regarding a late-filing or late-payment penalty should contact the
IRS at the number listed on the notice to have the penalty abated.
a. The IRS has provided similar extensions of filing and payment due dates
for those affected by California wildfires. In news release IR-2017-172 (10/31/17), the IRS has
extended to January 31, 2018, several filing and payment due dates that occurred beginning on
October 8, 2017, for those in areas affected by California wildfires. The relief is available to
individuals and businesses in the counties of Butte, Lake, Mendocino, Napa, Nevada, Sonoma and
Yuba, as well as firefighters and relief workers who live elsewhere. The due dates extended include
the October 16, 2017, due date for 2016 individual returns for individuals who filed timely extension
requests, the October 31, 2017, due date for quarterly payroll and excise tax returns, and the January
16, 2018, due date for quarterly estimated tax payments. The IRS will automatically provide filing
and penalty relief to any taxpayer with an address of record in one of these disaster areas. Taxpayers
in one of these areas who receive a notice from the IRS regarding a late-filing or late-payment penalty
should contact the IRS at the number listed on the notice to have the penalty abated.
b.The IRS has provided extensions of filing and payment due dates for those
affected by California wildfires, flooding, mudflows and debris flows. In news release CA-2018-
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1 (1/17/18), the IRS has extended to April 30, 2018, several filing and payment due dates for those
affected by the wildfires, flooding, mudflows and debris flows that took place beginning on
Dececember 4, 2017, in parts of California. The relief is available to individuals and businesses in
the counties of Los Angeles, San Diego, Santa Barbara, and Ventura. The due dates extended include
the January 16, 2018, due date for quarterly estimated tax payments and the April 17, 2018, due date
for 2017 individual returns. More generally, taxpayers have until April 30, 2018, to file most tax
returns (including individual, corporate, and estate and trust income tax returns; partnership returns,
S corporation returns, and trust returns; estate, gift, and generation-skipping transfer tax returns; and
employment and certain excise tax returns; annual information returns of tax-exempt organizations;
and employment and certain excise tax returns), that have either an original or extended due date
occurring on or after December 4, 2017, and before April 30, 2018. The IRS will automatically
provide filing and penalty relief to any taxpayer with an address of record in one of these disaster
areas. Taxpayers in one of these areas who receive a notice from the IRS regarding a late-filing or
late-payment penalty should contact the IRS at the number listed on the notice to have the penalty
abated. Affected taxpayers who reside or have a business located outside the covered disaster area
must call the IRS disaster hotline at 866-562-5227 to request this tax relief.
XI.

WITHHOLDING AND EXCISE TAXES
A. Employment Taxes
B. Self-employment Taxes
C. Excise Taxes

XII.

TAX LEGISLATION
A. Enacted

1. Congress enacts a big break for small employers that offer health
reimbursement arrangements. The 21st Century Cures Act (“Cures Act”), Pub. L. No. 114-255, was
signed by the President on 12/13/16. Among other changes, the Cures Act made several modifications
to the rules related to health reimbursement arrangements. These include (1) exempting health
reimbursement arrangements that meet the definition of a Qualified Small Employer Health
Reimbursement Arrangement (QSEHRA) from the § 4980D excise tax; (2) imposing new reporting
requirements related to QSEHRAs; (3) requiring the inclusion in an employee’s gross income of
payments or reimbursements under a QSEHRA for employees that do not have minimum essential
coverage; (4) limiting or potentially eliminating the § 36B premium tax credit for employees covered
by a QSEHRA; and (5) requiring that the employer’s cost for a QSEHRA be taken into account in
determining the applicability of the Cadillac Tax. These changes generally are effective for years
beginning after 12/31/16.
2. Veterans have extra time to claim refunds for taxes improperly withheld from
amounts received for combat-related injuries. The Combat-Injured Veterans Tax Fairness Act of
2016 (2016 CIVTFA), Pub. L. No. 114-292, was signed by the President on 12/16/16. Section
104(a)(4) and (b) exclude from gross income amounts received as a pension, annuity, or similar
allowance for a combat-related injury. In St. Clair v. United States, 778 F. Supp. 894 (E.D. Va. 1991),
the court held that a lump sum disability-related severance payment received by a veteran was excluded
from the recipient’s gross income under § 104(a)(4). Despite these authorities, since 1991, the
Department of Defense has withheld taxes from severance pay for wounded veterans. The 2016
CIVTFA directs the Secretary of Defense to ensure that taxes are not withheld prospectively. In
addition, the legislation directs the Secretary of Defense, within one year of the date of enactment, to
identify all severance payments from which taxes were improperly withheld, notify each recipient of
the improper withholding, and provide each recipient with instructions on filing amended returns to
recover these amounts. The legislation extends the limitations period of § 6511(a) on filing claims for
refund to the date that is one year after the required notification of improper withholding and eliminates
the restriction of § 6511(b)(2) that would normally apply on the amount of tax recoverable.
3. Congress provides tax relief for those affected by Hurricanes Harvey, Irma,
or Maria. The Disaster Relief and Airport and Airway Extension Act of 2017 (“2017 Disaster Relief
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Act”), Pub. L. No. 115-63, was signed by the President on September 29, 2017. This legislation:
(1) provides a 40 percent credit for employers in areas affected by the hurricanes who paid or incurred
wages with respect to employees during specified periods despite becoming inoperable; (2) makes
access to retirement funds easier for victims of the hurricanes by allowing distributions of up to
$100,000 without the normal 10 percent penalty for early withdrawals, allowing those who receive
such distributions to recontribute them within three years in a rollover, and increasing the normal limits
on plan loans; (3) allowing deduction of certain casualty losses that exceed $500 without regard to the
normal threshold of 10 percent of adjusted gross income; (4) permitting certain individuals to use prioryear earned income for purposes of detemining eligibility for the earned income tax credit and child
tax credit; and (5) allowing individuals and corporations to deduct charitable contributions for relief
efforts targeted at victims of the hurricanes in excess of the normal limits that apply.
4. Congress couldn’t even get the name right in this legislation. Nevertheless, this
is significant legislation that affects virtually all areas of federal taxation. An Act to provide for
reconciliation pursuant to titles II and V of the concurrent resolution on the budget for fiscal year 2018,
Pub. L. No. 115-97, was signed by the President on December 22, 2017. This legislation is colloquially
referred to as the Tax Cuts and Jobs Act (“TCJA”). (The legislation included the short title “Tax Cuts
and Jobs Act,” but the name was stricken by the Senate Parliamentarian immediately prior to the
Senate’s passage of the final bill.) The TCJA makes significant amendments to the Internal Revenue
Code of 1986 that are too numerous to list. The Conference Report accompanying the TCJA may be
found here. The legislation generally applies to tax years beginning after 2017. Many of the TCJA
changes affecting individual taxpayers are temporary and sunset for taxable years beginning after 2025.
Some provisions, such as certain amendments of the rules for depreciation, apply prior to 2018.
XIII.TRUSTS, ESTATES & GIFTS
A.

Gross Estate

B.

Deductions

1. “The difference between death and taxes is death doesn’t get worse every time
Congress meets.” Well, estate and gift taxes actually just got a little better. Congress has doubled
the basic exclusion amount. The 2017 Tax Cuts and Jobs Act, § 11061, amended Code § 2010(c)(3)
by adding § 2010(c)(3)(C), which increases the basic exclusion amount from $5 million to $10 million
for decedents dying after 2017 and before 2026. Pursuant to § 2010(c)(3)(B), the $10 million amount
is adjusted for inflation for calendar years after 2011. Accordingly, for 2018, the basic exclusion
amount is $11.2 million. The legislation also directs the Treasury Department to issue regulations to
carry out the new rule with respect to any difference between the exclusion amount in effect at the time
of the decedent’s death and the amount in effect at the time of any gifts the decedent made.
C.

Gifts

D.

Trusts

XIV.LATE-BREAKING ITEMS
A.

Legislation

B.

Regulations

C.

Cases

1. Parks Foundation v. Commissioner affirmed by Ninth Circuit in unpublished
opinon. See Parks Foundation v. Commissioner, 2017 WL 6397284 (12/15/17) aff’g 145 T.C. 278
(11/17/15) (IRC § 4945 taxable expenditure tax imposed on private foundation for ad campaign aimed
at supporting or defeating certain ballot initiatives in Oregon).
2. UBIT imposed on hospital association for receiving fees from vendors relating
to promotion of vendors’ services to member hospitals, including debt collection services. See
New Jersey Council of Teaching Hospitals v. Commissioner, 149 T.C. No. 22 (12/20/2017).

72

Chapter 1
73 of 73

D.

Rulings

1. Welcome South, Tax-Exempts! Obsoleting Rev. Rul. 67-390 and Rev. Rul. 77469, the IRS rules in Rev. Proc. 2018-15 (01/29/18) that redomestications and other transactions
moving a nonprofit’s state of incorporation does not require a new application for exemption (Form
1023). OCGA §§ 14-3-1120 and -1121 are the applicable provisions of Georgia’s Nonprofit
Corporations Code that allow incorporated tax-exempts to redomesticate to Georgia or to reincorporate
from Georgia to another state.
E.

Miscellaneous
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Providing Pro Bono Counsel to Nonprofits: Whether and When Lawyers Who Serve
On Boards Should Give Legal Advice To The Organization
Nonprofit Law CLE
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I.

DUTIES AND RESPONSIBILITIES OF NONPROFIT BOARD MEMBERS
A.

The Duty of Loyalty — The duty of loyalty requires that directors exercise their
power in the interest of the organization and not in their own interest or the
interest of another entity, particularly one with which they have a formal
relationship. This means that (i) directors must give undivided allegiance to
the organization when making decisions that affect the organization, (ii)
personal, family, and business interests cannot be put above the organization’s
interests, and (iii) directors must avoid conflicts of interest in fact and in
appearance. The most common breaches of duty of loyalty are (i) use of the
organizations property/assets for personal gain, and (ii) taking advantage of
information obtained.

B.

The Duty of Care — The duty of care requires that directors be reasonably
informed about the organization’s activities, participate in decisions, and do so
in good faith and with the care of an ordinary prudent person in similar
circumstances. The duty of care is carried out by (i) preparing for in advance
and attending board meetings and appropriate committee meetings, (ii)
obtaining information before voting to make sound decisions, (iii) exercising
independent judgment, (iv) examining the credentials and performance of
those who serve the organization, and (v) frequently reviewing the
organization’s finances and financial policies.

C.

The Duty of Obedience — The duty of obedience requires that directors comply
with the applicable federal, state, and local laws, adhere to the organization’s
bylaws, and remain the guardians of the mission. The duty of obedience is
carried out by (i) ensuring compliance with all regulatory and reporting
requirements, such as filing the annual information returns and paying
employment taxes, (ii) examining all documents that govern the organization
and its operations, such as the bylaws, and (iii) making decisions that fall within
the scope of the organization’s mission and governing documents.

D.

Heightened Duties for Lawyers Who Serve as Board Members
1.

In the event of a claim, the duties and obligations will be assessed
whether the individual acted reasonably compared to someone with
similar credentials.

2.

For example, if you are a financial expert or a corporate attorney, you
will likely be held to having that knowledge in addition to the knowledge
of a person without a financial or corporate background.
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II.

PROVIDING PRO BONO LEGAL SERVICES TO NONPROFIT ORGANIZATIONS
A.

Georgia Rules of Professional Conduct RULE 6.1 VOLUNTARY PRO BONO PUBLIC
SERVICE — A lawyer should aspire to render at least 50 hours of pro bono
publico legal services per year. In fulfilling this responsibility, the lawyer
should:
1.

2.

provide a substantial portion of the 50 hours of legal services without
fee or expectation of fee to:
a)

persons of limited means; or

b)

charitable, religious, civic, community, governmental and
educational organizations in matters which are designed
primarily to address the needs of persons of limited means; and

provide any additional services through:
a)

delivery of legal services at no fee or substantially reduced fee
to individuals, groups or organizations seeking to secure or
protect civil rights, civil liberties or public rights, or charitable,
religious, civic, community, governmental and educational
organizations in matters in furtherance of their organizational
purposes, where the payment of standard legal fees would
significantly deplete the organization’s economic resources or
would be otherwise inappropriate;

b)

delivery of legal services at a substantially reduced fee to
persons of limited means; or

c)

participation in activities for improving the law, the legal system
or the legal profession.

In addition, a lawyer should voluntarily contribute financial support to
organizations that provide legal services to persons of limited means.
III.

SHOULD A LAWYER WHO SITS ON A NONPROFIT BOARD ALSO PROVIDE LEGAL
ADVICE TO THE ORGANIZATION?
A.

Comment 14 to Georgia Rule 1.7 states that a “lawyer for a corporation or other
organization who is also a member of its board of directors should determine
whether the responsibilities of the two roles may conflict. The lawyer may be
called on to advise the corporation in matters involving actions of the directors.
Consideration should be given to the frequency with which such situations may
arise, the potential intensity of the conflict, the effect of the lawyer’s resignation
from the board and the possibility of the corporation’s obtaining legal advice
from another lawyer in such situations. If there is material risk that the dual
role will compromise the lawyer’s independence of professional judgment, the
lawyer should not serve as a director.”

B.

The ABA Committee on Lawyer Business Ethics of the Section on Business Law
concludes in its report that, assuming the lawyer makes the necessary
commitment of time and effort, a lawyer and nonprofit organization should in
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many cases be able to conclude that the risks of the lawyer’s service on the
organization’s board are not unreasonable and that it is in the nonprofit’s best
interest to have the lawyer join the board.
C.

Concerns for Lawyers Who Serve as Board Members
1.

2.

Lawyer/Client Relationships — Usually a lawyer joins a board with the
expectation of not serving as the lawyer for the organization. However,
when a lawyer/director provides legal services to the organization on a
pro bono basis, it should be assumed that a lawyer-client relationship is
formed and the duties of a lawyer to the client apply whether the lawyer
receives compensation or serves pro bono. For example, when a lawyer
works on amendments to the bylaws or prepares the executive director’s
agreement, the concern is defining where one role ends and the other
role begins.
a)

The lawyer would be providing legal services in a board meeting
when he makes comments of a legal nature with regard to the
advisability of amending the bylaws. To reduce the risk of others
viewing the lawyer/director as the lawyer for the organization,
the lawyer/director needs to make clear in statements to other
board members that the lawyer/director is not acting as a lawyer
for the organization and, if appropriate, recommend that the
organization seek legal advice from another lawyer or law firm.

b)

In another example, if you are an employment lawyer and you
provide advice related to firing an employee, your role and
responsibilities differ from being a board member but the
distinctions become blurred if there is a problem. If an error is
made because the lawyer did not receive an important piece of
information it would be hard to base a defense on the client’s
failure to provide information when the individual serving on the
board would appear to have full access to client information.

Conflicts of Interests and Confidentiality — Confidentiality challenges
often come in to play, e.g., if you sit on a nonprofit board that also
receives or provides services from or to your other clients. It generally
would not be desirable to serve as a director if your other clients are
likely to engage in significant transactions with the nonprofit. If
situations are infrequent, it may be sufficient to follow Conflict of
Interest Policy procedures and state law conflict of interest
requirements.
a)

Also in this situation, potential conflicts of interest are more
probable because the attorney has access to confidential
information about other clients that may be relevant to board
action, but can’t be use or shared. As a result the attorney may
be breaching a fiduciary duty of loyalty owed to the nonprofit.
This could also jeopardize the attorney-client privilege for
discussions in any capacity other than as counsel.

b)

The duty of loyalty requires that the director first and foremost
protect the interest of the nonprofit. Any potential conflict
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requires full and complete disclosure to the nonprofit and its
board. If another member of your firm is providing services and
your firm is earning fees, you generally cannot use any
information you have for your firm and it will bring on heightened
scrutiny because you have a financial interest. You may have to
recuse yourself and this could also put your firm in a difficult
position if something were to go wrong, even disqualification of
the firm from representing the client.
3.

Attorney-Client Privilege Waivers — Assuming a lawyer-client
relationship, the dual role of the lawyer/director can sometimes make it
difficult to ensure that the attorney-client privilege protects
communications between the lawyer and the nonprofit. A basic element
of the privilege is that the lawyer acts a legal counsel rather than
business advisor to protect communications from a lawyer in litigation.
Thus, it is likely that communications between a lawyer/director and the
nonprofit that involve business issues (as opposed to legal advice) will
not be protected by the attorney-client privilege.
a)

The lawyer/director should understand when he is acting as a
legal counsel as opposed to a business advisor. However, these
separate roles need to be made clear to the non-lawyer/directors
and officers of the organization. The other directors may believe
that the lawyer/director’s presence at a meeting protects their
communications. The lawyer/director should clearly identify on
the record, whenever possible, whether the attorney-director is
wearing a lawyer hat or a director hat, and clearly explain to
fellow directors the difference between legal and business advice.

b)

ABA Model Rules of Professional Conduct Rule 1.7 provides that
a lawyer needs to warn a corporate client of the potential loss of
the attorney-client privilege when the lawyer is also a board
member.

4.

Increased risk of malpractice — Commentators have noted that
lawyer/directors in the for-profit arena are more likely to be a defendant
in corporate litigation. The report of the Task Force on the Independent
Lawyer of the ABA Section of Litigation states that a lawyer for an
organization who is also a director is expected to have more extensive
knowledge and conduct more extensive investigations into the facts
than other directors and, in general, is held to a higher standard of care
than either a director who is not a lawyer or a lawyer for the organization
who is not a director. Currently it is not clear whether this heightened
standard of care will apply to nonprofit lawyer/directors because there
is not enough case law. In addition, the lawyer’s defenses against
malpractice are compromised where the claim is the nonprofit made a
bad business decision or failed to follow the proffered legal advice.

5.

Additional considerations when a director is also a lawyer include:
a)

Inform the board that, when acting as an attorney, the attorney
represents only the corporation and not the board or the
individual directors and officers.
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D.

b)

Gain an understanding of local, state, and federal laws related to
nonprofit corporations (such as laws related to charities and
fundraising) because nonprofits often expect that an attorney on
the board will be knowledgeable about every aspect of tax law
and all other laws that might apply to nonprofits.

c)

Disclose to the lawyer’s law firm management the proposed
representation prior to accepting the directorship. This also
entails disclosing to the law firm the potential risks of
disqualification, conflicts of interest, loss of independence, or
“necessary witness” testimony.

d)

Evaluate the lawyer’s professional malpractice insurance and any
risks from dual service.

e)

Be aware of the existence of D&O and E&O insurance policies as
well as the breadth of coverage and existence of exclusions
related to dual service.

Steps to Take Before Accepting Position on Nonprofit Board — similar to steps
you take before you take on a client
1.

Draft and send a letter to the nonprofit confirming that your future
responsibly will be solely as a director and confirming you are serving
as a director in your individual capacity and not as a representative of
your law firm. Some D&O Policies only cover an individual if they are
serving “solely” as an officer or director.

2.

If you are serving as a director and as counsel to the client, your letter
should disclose to the client’s management the potential for conflicts of
interests and that the attorney-client privilege will not apply with respect
to any discussions you are involved with in your capacity as a director.

3.

Have a retainer agreement when you are providing legal advice,
including pro bono legal advice.
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IV.

RECOMMENDED NONPROFIT LEGAL RESOURCES
A.

IRS.gov — Tutorials, Life Cycles, Compliance Guides

B.

Publication 557, Tax Exempt Status for Your Organization

C.

Application Form 1023 and Instructions

D.

Forms 990, 990-EZ and 990N and their Instructions

E.

BoardSource.org — The Governance Series and online Topic Guides

F.

Independentsector.org — Learning from Sarbanes-Oxley:
Charities and Foundation and other resources

G.

GrantThornton.com/nfp — Free webinars and materials

H.

GuideStar.org

I.

4Good.org — Free webinars and resources

J.

American Bar Association — Section of Business Law — Committee on Nonprofit
Governance (a series of publications)

K.

Pro Bono Partnership of Atlanta — www.pbpatl.org – Free webinars and articles

L.

Venable.com – Free webinars, articles and mailing list
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CURRICULUM VITAE
Of
GREG LAM, Attorney At Law

Profession:

Attorney with practice focusing on non-profit corporation law, fundraising
regulation and tax-exempt issues.

Employment:

Partner, Copilevitz & Canter, P.C.

Education:

Juris Doctor, 1991
University of Kansas School of Law, Lawrence, Kansas
Bachelor of Arts With Distinction, 1987
University of Kansas, Lawrence, Kansas

Practice:

Mr. Lam has worked since 1991in the areas of charitable fundraising law,
corporate law (focusing on nonprofit corporations), and tax-exemption
issues. His work focuses on nonprofit, tax-exempt organizations. Mr.
Lam handles the formation, structuring, and qualification of exempt
organizations. Mr. Lam advises on matters such as public charity status,
governance, intermediate sanctions, lobbying, political activities, the
unrelated business income rules, the use of supporting organizations,
fundraising, as well as other legal and practical issues facing nonprofit
organizations from time to time.
Nonprofit clients come to Mr. Lam for both special counsel services and
for specialized service in connection with charitable fundraising
regulation, corporate governance, and tax-exemption issues and he is a
frequent commentator and lecturer on charitable solicitations law, IRS
regulatory issues, corporate governance and charity formation, as well as
nonprofit law, in general.

Admissions/
Memberships:

Member/Admitted to the Kansas and Missouri Bars.
Admitted to practice before the Supreme Courts of the States of Kansas
and Missouri, as well as the United States Supreme Court.
Member and Board Member of TE/GE Council–Gulf Coast Area, which is
one of five regional IRS Tax Exemption and Governmental Entities (soon
to be consolidated into a single entity). The TE/GE Councils were formed
to maintain lines of communication between practitioners in the area of
tax exempt organizations and employee plans and the IRS TE/GE
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Division.
Member of the Board of Directors of The HALO Foundation (Kansas
City).
Member of the Board of Directors of LessCancer/Next Generation
Choices Foundation (New Hampshire).
Firm:

Copilevitz & Canter, LLC is a law firm with locations in Kansas City,
Missouri and Washington D.C. The firm is presently one of the longest
active providers of services connected to state fund raising registration and
regulation and have staff with over two decades of experience in dealing
with tax-exempt organizations and charitable fundraising registrations and
charitable fundraising legal issues.
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REGULATORY RESOURCE OUTLINING
REQUIREMENTS FOR REGISTRATION AND OPERATIONS
FOR PROFESSIONAL FUNDRAISERS
AND
PROFESSIONAL FUNDRAISING CONSULTANTS IN SAMPLE STATES
Following are summaries of selected state laws governing the activities of professional fundraisers
and fundraising consultants. These states were selected to present a spectrum of light regulation to
heavy regulation. While many of the specific laws sited don’t specifically apply to most charitable
organizations, they do have application to organizations that hire fundraisers and consultants and
they do apply to those fundraisers and consultants. The laws also create indirect impacts on
charitable organizations as a result of the provisions requiring specific language in contracts,
disclosures, etc. As a premise, “professional fundraiser” and “fundraising consultant” are terms of
art under existing state charitable solicitation laws which we have covered in greater detail in the
Powerpoint presentation.

This resource is not intended as legal advice. Consult legal counsel directly for specific legal
guidance regarding the charitable fundraising laws of any specific state. This information is
current as of 02/6/2018 but is subject to change at any time based upon changes made by the
legislatures of the various states or internal policy/rules of a given state. Copyright 2018,
Copilevitz & Canter, LLC.
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GEORGIA
Governing Agency:

Secretary of State
Securities & Business Regulation Division
237 Coliseum Dr.
Macon, GA 31217-3858
(478) 207-2440

1.

Registration is required of professional fund-raiser and individual solicitor. The term ”professional fundraiser“ includes persons making solicitations from Georgia to other states as well as persons making
solicitations into Georgia from other states (for example, if you have a phone-room in Georgia, but do
not call into/within Georgia, you must still register as a professional fund-raiser). Ga. Code Ann. §§
43-17-2(12)(i), 43-17-3(a), 43-17-3.1(a).

2.

Fund-raising counsel must register as a paid solicitor if it will have custody or control of contributions at
any time. Ga. Code Ann. § 43-17-3(b).

3.

Registration is required of non-profit organization. Ga. Code Ann. § 43-17-5(a).

4.

Filing Fee:
Professional fund-raiser Initial ................................................................................................ $250.00
Renewal (state form) ....................................................................... $100.00
Individual professional solicitor ..................................................................... $50.00
Amendment to Professional Solicitor Registration .......................................... $15.00
Solicitation Notice ........................................................................................ $15.00
Non-profit organization .................................................................................. $35.00
Non-profit renewal registration ..................................................................... $20.00
Reinstatement of non-profit registration ......................................................... $35.00

Ga. Code Ann. §§ 43-17-3(d), 43-17-3.1(c), 47-17-5(c).
5.

Bond Amount:

$10,000.00, if professional fund-raiser has custody and control of contributions. Ga.

Code Ann. § 43-17-4(a).
6.

Registration Period:

One (1) year, all professional fund-raisers and individual professional solicitors

must renew by December 31 each year. Ga. Code Ann. §§ 43-17-3(c)(1), 43-17-3.1(b)(1).
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7.

Other Filings:
a.

Notice of Solicitation is required for professional fund-raisers. Fifteen (15) business-day waiting
period after notice is filed. Ga. Code Ann. §§ 43-17-3(c)(4), (f), 43-17-3.1(b)(3).

b.

Financial report required to be filed within ninety (90) days of campaign end. Interim report
required to be filed on the anniversary of the commencement for campaigns lasting longer than
one (1) year. Ga. Code Ann. § 43-17-3(g).

Note: If professional fund-raiser has custody of proceeds, an audited financial statement of the fundraiser’s business shall also be filed. Ga. Code Ann. § 43-17-3(c)(3).
8.

Required Contract Provisions:

Required of all professional fund-raisers and any fund-raising counsel who will at any time have custody
or control of contributions.
a.

Shall clearly state the respective obligations of the professional fund-raiser and the non-profit
organization.

b.

Shall clearly state the amount of compensation that the paid solicitor will receive. Such
compensation shall be stated as a fixed amount, as an amount to be derived from the
solicitation campaign.

i.

If the professional fund-raiser’s compensation is contingent on the number of contributions or
amount of revenue received, the amount to the non-profit shall be stated as a fixed percentage
of the gross revenue.

ii.

If the professional fund-raiser’s compensation is not contingent on the number of contributions
or amount of revenue received, the amount to the non-profit shall be stated as a reasonable
estimate of the gross revenue. The contract shall disclose the assumptions upon which the
estimate is based.

c.

The stated percentages shall exclude any amount which the non-profit organization is to pay as
expenses. The contract should clearly describe who shall pay such expenses. If any portion of
expenses are to be paid by the non-profit organization apart from the fees paid to the
professional fund-raiser, the contract shall include a reasonable estimate of such expenses.

Chapter 3
6 of 46

Ga. Code Ann. § 43-17-3(e).
9.

Custody of Proceeds:

Each contribution received by the professional fund-raiser must be deposited within three (3) business
days of receipt into an account at a federally insured financial institution. The account must be
in the name of a non-profit organization with whom the professional fund-raiser has a contract.
The non-profit organization shall have sole control of all withdrawals from the account.
Ga. Code Ann. § 43-17-3(h).
10.

Oral Disclosure:

a.

The name and location of the professional fund-raiser or individual professional solicitor;

b.

The name and location of the non-profit organization for which the solicitation is being
conducted;

c.

That the following information will be made available upon request:

i.

A full and fair description of the charitable program for which the solicitation campaign is being
carried out and, if different, a full and fair description of the programs and activities of the nonprofit organization on whose behalf the solicitation is being carried out; and

ii.

A financial statement or summary which shall be consistent with the financial statement required
to be filed with the Secretary of State.

d.

That the solicitation is being made by a paid solicitor on behalf of the non-profit organization
and not by a volunteer and inform the person being solicited that the contract disclosing the
financial arrangements between the paid solicitor and the charity is on file with and available
from the Secretary of State.

Ga. Code Ann. § 43-17-8(a).
11.

Written Disclosure:

Same as oral disclosure. Ga. Code Ann. § 43-17-8(a).
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12.

Commercial Co-venturer Provisions:

a.

Prior to the commencement of a charitable sales promotion, a non-profit organization which
agrees to permit a charitable sales promotion to be conducted on its behalf shall obtain a
written agreement from the commercial co-venturer, which shall be available to the Secretary of
State upon request. The agreement shall include:

i.

The goods or services to be offered to the public;

ii.

The geographic area where, and the starting and final date when, the offering will be made;

iii.

The manner in which the non-profit organization’s name will be used, including the
representation to be made to the public as to the actual or estimated dollar amount or percent
per unit of goods or services purchased or used that will benefit the non-profit organization;

iv.

If applicable, the maximum dollar amount that will benefit the non-profit organization;

v.

The estimated number of units or goods or services to be sold or used;

vi.

A provision for a final accounting on a per unit basis to be given by the commercial co-venturer
to the non-profit organization and the date by which it will be made;

vii.

A statement that the charitable sales promotion is subject to the requirements of this chapter;
and

viii.

The date by when, and the manner in which, the benefit will be conferred on the non-profit
organization.

b.

The final accounting of a charitable sales promotion shall be kept by the commercial co-venturer
for three years after the final accounting date.

c.

All records pertaining to a charitable sales promotion are subject to a reasonable periodic,
special, or other examinations by representatives of the Secretary of State whenever deemed
necessary.

Ga. Code Ann. § 43-17-6.
13.

Additional Requirements:
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No later than ninety (90) days after a campaign, or thirty (30) days after each six (6) months for
campaigns lasting longer than six (6) months, the professional fund-raiser is required to provide
the non-profit organization, at no cost, all records pertaining to donors (including name, address
and pledge amount), individual solicitors involved in the campaign, and expenses incurred by
the professional fund-raiser.
Ga. Code Ann. § 43-17-3(j).
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COLORADO
Governing Agency:

Colorado Department of State
Licensing & Enforcement Division
1700 Broadway, Suite 200
Denver, CO 80290-1201
(303) 894-2200

1.

Registration of professional fund-raiser is required. Registration must be completed online at:
http://www.sos.state.co.us/pubs/charities/charitable.htm Fund-raising counsel must register where it
has custody or control of contributions. Colo. Rev. Stat. §§ 6-16-104.3, 6-16-104.6.

2.

Registration of non-profit organization is required; registration must be filed online. See Colo. Rev. Stat.
§ 6-16-104

3.

Filing Fee:
Non-profit organizationInitial ............................................................................ $10.00
Renewal ....................................................................... $10.00
Amendment .................................................................. $10.00
Late Registration Fee ................................................... $25-100.00
Professional fund-raiserInitial ............................................................................ $175.00
Renewal ....................................................................... $175.00
Amendment .................................................................. $25.00
Solicitation notice (includes campaign financial report fee)

$75.00

Late Registration Fee* ................................................. $50-200.00
Professional fund-raising counselInitial ............................................................................ $175.00
Renewal ....................................................................... $175.00
Amendment .................................................................. $25.00
Late Registration Fee* ................................................. $50-200.00
*It has been our experience that, in practice, the late fee averages $50/month and
registration is suspended if late.
Colo. Rev. Stat. §§ 6-16-104, 6-16-104.3, 6-16-104.6.
4.

Bond Amount:

None.
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5.

Registration Period:

Registration is valid for one (1) year, renewable annually. Colo. Rev. Stat. §§

6-16-104.3, 6-16-104.6.
6.

Other Filings:
a.

Notice of solicitation is required. Fifteen (15) day waiting period after notice of solicitation is
filed. On-line system does not permit the filing of a solicitation notice for a period of longer
than 365 days.

b.

Financial report is required to be filed within ninety (90) days of campaign end.

c.

Good-faith estimate of a financial report in the initial registration must be amended no later than
the fifteenth (15) day of the eighth (8) month after the close of the organization’s first fiscal
year.

d.

Upon request, a contract must be made available to the secretary of state.

Colo. Rev. Stat. §§ 6-16-104.6(2), (7), (9), 6-16-104(5).
7.

Required Contract Provisions:

Fund-raising Counsel:
a.

A statement of the charitable purpose for which the solicitation campaign is being conducted;

b.

A statement of the respective obligations of the professional fund-raiser and the non-profit
organization;

c.

Whether the professional fundraising consultant will at any time have custody or control of
contributions;

d.

A clear statement of the fees that will be paid to the professional fundraising consultant or, if
the fees are to be calculated based on a percentage of contributions or other formula, a clear
statement of the percentage or other formula; and

e.

The effective and termination dates of the contract.

Colo. Rev. Stat. § 6-16-104.3(2).
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Professional Fund-raiser:
a.

A statement of the charitable purpose for which the solicitation campaign is being conducted;

b.

A statement of the respective obligations of the professional fund-raiser and the non-profit
organization;

c.

A statement of the specified minimum percentage, if any, of gross receipts from contributions
that will be remitted to the non-profit organization, or, if solicitation involves the sale of goods,
services, or tickets to a fund-raising event, the specified minimum percentage, if any, of the
purchase price that will be remitted to the non-profit organization. Any stated percentage shall
exclude any amount payable by the non-profit organization as fund-raising costs.

d.

A statement of the specified percentage, if any, of gross revenue that constitutes the
professional fund-raiser’s compensation. Where the professional fund-raiser’s compensation is
not contingent upon the number of contributions or the amount received, the professional fundraiser’s compensation shall be expressed as a reasonable estimate of the percentage of gross
revenue, and the contract shall clearly disclose the assumptions upon which such estimate is
based. The stated assumptions shall be based upon all the relevant facts known to the
professional fund-raiser regarding the solicitation to be conducted.

f.

The effective and termination dates of the contract.

Colo. Rev. Stat. § 6-16-104.6(2).
8.

Custody of Proceeds:
Any contribution in the custody of the professional fund-raiser shall be deposited in within two (2)
business days after its receipt in an account at a bank or other federally-insured financial institution.
The account shall be in the name of the non-profit organization with whom the professional fund-raiser
has contracted. The non-profit organization must have sole control over all withdrawals from the account.
Colo. Rev. Stat. § 6-16-104.3(8).

9.

Oral Disclosure:
a.

A statement that the person soliciting the charitable contribution by telephone is paid to make
such a solicitation;
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b.

The name of the professional fund-raiser that employs the paid solicitor;

c.

The name and telephone number of the non-profit organization for whom the professional fundraiser is making the solicitation;

d.

The first name and surname of the paid solicitor, which must be given in the opening greeting.

e.

A statement, which must be made prior to the person's agreement to make a contribution, that
the charitable contribution is not tax deductible, if such disclosure is applicable;

f.

Upon request of a person being solicited, the percentage of the contribution that will be paid to
the non-profit organization as a result of such person’s contribution; and

g.

Upon request by a person whom a charitable contribution is sought, the registration numbers of
the non-profit organization and the paid solicitor.

Colo. Rev. Stat. § 6-16-105.3(1).
10.

Written Disclosure:
A professional fund-raiser who makes an oral solicitation by telephone, door-to-door, or otherwise shall
furnish to each contributor, prior to collecting or attempting to collect any contribution, a written
confirmation of the expected contribution, which shall contain the following information clearly and
conspicuously:
a.

Full legal name, address, telephone number, and registration number of the professional fundraiser.

b.

A disclosure that the contribution is not tax-deductible, if such disclosure is applicable, or, if the
solicitor maintains that the contribution is tax-deductible in whole or in part, the portion of the
contribution that the solicitor maintains is tax-deductible.

c.

A disclosure identifying the paid solicitor as a paid solicitor or professional fund-raiser and
containing the statement, in all capital letters in no less than 10-point type: “REGISTRATION BY
THE SECRETARY OF STATE IS NOT AN ENDORSEMENT OF EITHER THE PAID
SOLICITOR OR THE ORGANIZATION OR CAUSE THE SOLICITOR REPRESENTS.”
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d.

The address and telephone number of the telephone room from which the solicitation was made
if different than the above address.

e.

The name, address, telephone number, and registration number of any non-profit organization
connected with the solicitation or any organization the name or symbol of which has been used
in aid of or in the course of such solicitation.

f.

The amount of the expected monetary contribution.

g.

The name and the address of the contributor, as well as the date of the individual solicitation,
or spaces where this information may be filled in by the contributor.

h.

A paid solicitor who makes an oral solicitation by telephone, door-to-door, or otherwise, shall
furnish to each contributor, prior to collecting or attempting to collect any contribution, a written
confirmation of the expected contribution, which shall contain all of the written disclosure
information as well as the additional statement that Colorado residents may obtain copies of
registration and financial documents from the office of the secretary of state, with a current
telephone number and web site address for obtaining such documents from the secretary of
state. Presently, that web site address is: http://www.sos.state.co.us and the phone number is
(303) 894-2200 and press 2.

Colo. Rev. Stat. § 6-16-105(1).
11.

Commercial Co-venturer Provisions:
The provisions relating to commercial co-venturers apply only when the commercial co-venturer
reasonably expects that more than one-half of all proceeds from the solicitation campaign will be derived
from transactions within the State of Colorado.
a.

Each charitable sales promotion advertisement must disclose the dollar amount or percent per
unit of goods or services purchased or used that will benefit the non-profit organization or
charitable purpose.

b.

A commercial entity purchasing a wholesale product created, manufactured, and produced by a
non-profit for resale to the general public as part of the general stock of merchandise of the
commercial entity is exempt from these provisions. Colo. Rev. Stat. § 6-16-110.
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DELAWARE
Governing Agency:

Attorney General
Carvel State Building
820 North French Street
Wilmington, DE 19801
(302) 577-8600

1.

Registration is not required of professional fund-raiser or fund-raising counsel.

2.

Registration is not required of non-profit organizations.

3.

Filing Fee:

None.

4.

Bond Amount:

None.

5.

Registration Period:

N/A

6.

Other Filings:

None.

7.

Required Contract Provisions:
Written contract that clearly states the respective obligations of the professional fund-raiser and the nonprofit organization and the compensation terms of the professional fund-raiser.

Del. Code. Ann. tit. 6, § 2594(b).
8.

Custody of Proceeds:
No requirements regarding custody of proceeds.

9.

Oral Disclosure:
a.

Individual solicitors must disclose their name;

b.

The name of the non-profit organization; and
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c.

That the solicitation is being made by a professional fund-raiser.

d.

Upon request, the percentage of the contribution that will be received by the non-profit
organization or the percentage to be paid to the professional fund-raiser.

Del. Code. Ann. tit. 6, § 2595(b).
10.

Written Disclosure:

Same as oral disclosure. Del. Code. Ann. tit. 6, § 2595(b).

11.

Commercial Co-venturer Provisions:

12.

Calling Curfew:

No provisions for commercial co-venturers.

A non-profit organization or professional fund-raiser shall not solicit any person after 9:00 p.m. or before
8:00 a.m. Del. Code. Ann. tit. 6, § 2596.
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FLORIDA
Governing Agency:

Department of Agriculture & Consumer Services

Attention: Solicitation Section
407 South Calhoun St., Rm 121
P.O. Box 6700
Tallahassee, FL 32314-6700
(850) 488-3800

1.

Registration is required of professional fund-raiser and fund-raising counsel. Fla. Stat. Ann. §§

496.409(1), 496.410(1).

2.

Florida also requires certain individuals to register. Any officer, director, trustee, or owner of a

professional solicitor and any employee of a professional solicitor conducting telephonic solicitations during which
a donor's or potential donor's personal financial information is requested or provided must obtain a solicitor
license from the department and have a criminal background check completed, including the provision of
fingerprints. Fla. Stat. § 496.4101(1), (3).
3.

Registration is required of non-profit organization. Fla. Stat. Ann. § 496.405(1).

4.

Filing Fees:
Professional fund-raiser

$300.00

Officer, director, trustee or owner (individual solicitor)

$27.00

Renewal

$18.00

Professional fund-raising counsel

$300.00

Late fee

$500.00

In practice, late fee applies if report not filed by anniversary date.
Non-profit organization filing fees (fee based on total contributions from last fiscal year)
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Less than $5,000

$10.00

(with or without paid officers)
$ 25,000 or less

$10.00

(no paid officers or professional solicitors)
$5,000 to $100,000

$75.00

$100,000 to $200,000

$125.00

$200,000 to $500,000

$200.00

$500,000 to $1,000,000

$300.00

$1,000,000 to $10,000,000

$350.00

$10,000,000 or more

$400.00

Late filing fee (per month)

$25.00

Fla. Stat. Ann. §§ 496.405(4)(a)-(b), 496.409(3), 496.410(3).
5.

Bond Amount: $50,000.00 (PFR). Fla. Stat. Ann. § 496.410(4).

6.

Registration Period:

7.

Other Filings:

a.

Notice of solicitation is required. Fifteen (15) day waiting period after notice is filed.

b.

Financial report required to be filed within forty-five (45) days of campaign end. Interim report required

One (1) year. Fla. Stat. Ann. §§ 496.409(3), 496.410(3).

to be filed within forty-five days (45) of the anniversary of commencement for campaigns lasting longer than one
(1) year. Financial reports must be on the form provided by the state
c.

Subcontractors.

Although not expressly required by statute, the state has implemented a policy

requiring subcontractors of PFRs to file copies of all subcontracts along with the nonprofit organization’s signed,
written consent. Fla. Stat. Ann. §§ 496.407(1)(d), 496.410(6), (8).
8.

Required Contract Provisions:

Fund-raising Counsel:
a.

Statement of the charitable purpose and program for which the solicitation campaign is being conducted.

b.

Statement of the respective obligations of the professional fund-raising counsel and the non-profit

organization.
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c.

A clear statement of the fee that will be paid to the professional fund-raising counsel.

d.

The effective and termination dates.

e.

Statement that the professional fund-raising counsel will not, at any time, have control or custody of

contributions. Fla. Stat. Ann. § 496.409(5).

Professional Fund-raiser:
a.

Statement of the charitable purpose and program for which the solicitation campaign is being conducted.

b.

Statement of the respective obligations of the professional fund-raiser and the non-profit organization or

sponsor.
c.

A statement of the guaranteed minimum percentage of the gross receipts from contributions which will

be remitted to the non-profit organization. Any stated percentage shall exclude any amount which the non-profit
organization or sponsor is to pay as fund-raising costs.
d.

A statement of the percentage of the gross revenue which the professional fund-raiser will be

compensated. If not compensated on a percentage basis, then must include a reasonable estimate of the
percentage of gross revenue to be received by professional fund-raiser.
e.
f.

The effective and termination dates of the contract.
Each contract must be signed by two (2) authorized officials of the non-profit organization one of whom

is a member of the organization’s governing body. Fla. Stat. Ann. § 496.410(7).
9.

Custody of Proceeds:

Each contribution collected by the professional fund-raiser must be solely in the name of the non-profit
organization and must be deposited not later than two (2) days after receipt in a bank account in the name of
the non-profit organization. The non-profit organization must have sole control over all withdrawals from the
account. Fla. Stat. Ann. § 496.410(9).
10.

Oral Disclosure:

At the point of solicitation, the following must be disclosed:
a.

The name of the professional fund-raiser as on file with the department;
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b.

The name and state of the principal place of business of the non-profit organization and a description of

the purpose or purposes for which the solicitation is being made;
c.

If the individual solicitor identifies himself or herself by name, the individual’s legal name;

d.

Upon request, the professional fund-raiser shall inform that person in writing, within fourteen (14) days

of receipt of the request, of the fixed percentage of gross revenue or a reasonable estimate of the percentage of
gross revenue, that the non-profit organization will receive; and
e.

Upon request, the professional fund-raiser shall inform that person in writing, within fourteen (14) days

of receipt of the request, of the percentage of the contribution which may be deducted as a charitable
contribution under federal income tax laws;
f.

Upon request, the name and either the address or telephone number of a representative to whom

inquiries could be addressed;
g.

Upon request, the source from which a written financial statement may be obtained; and

h.

Upon request, whether the services of another person or organization have been contracted to conduct

solicitation activities. Fla. Stat. Ann. §§ 496.411(2); 496.412(1).
11.

Written Disclosure:

a.

Same as oral disclosure with the addition of (b).

b.

The following statement must be made in all capital letters: "A COPY OF THE OFFICIAL

REGISTRATION AND FINANCIAL INFORMATION MAY BE OBTAINED FROM THE DIVISION OF CONSUMER
SERVICES BY CALLING TOLL FREE WITHIN THE STATE. (1 800-435-7352) OR BY VISITING
www.800helpfla.com. REGISTRATION DOES NOT IMPLY ENDORSEMENT, APPROVAL OR
RECOMMENDATION BY THE STATE. REGISTRATION #________."
c.

The organization’s or sponsor’s registration number issued by the department.

d.

If requested, within 14 days after the request, the percentage, if any, of each contribution that is retained

by any professional fund-raiser that has contracted with the organization or sponsor.
e.

If requested, within 14 days after the request, the percentage of each contribution that is received by the

organization or sponsor. Fla. Stat. Ann. §§ 496.411(2)-(3), (6); 496.412(1).
This information must also be placed on an organization’s website on any webpage that identifies a mailing

Chapter 3
20 of 46

address where contributions are sent, a telephone number to process contributions or a webpage that provides
for online processing of contributions. Fla. Stat. Ann. §§ 496.411(3), 496.412(1)(c).
12.

Commercial Co-venturer Provisions:

a.

Prior to commencement of a charitable sales promotion on behalf of a non-profit organization, a

commercial co-venturer shall obtain the written consent of the non-profit whose name will be used during the
charitable sales promotion;
b.

A final accounting for each charitable sales promotion must be prepared by the commercial co-venturer

following the completion of the charitable sales promotion and kept for a period of three (3) years. The final
accounting must be provided to the non-profit organization not less than ten (10) days after its request. A copy
of the final accounting must be provided to the department not less than ten (10) business days after the
request.
Fla. Stat. Ann. § 496.414.
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MASSACHUSETTS
Governing Agency:

Office of the Attorney General
Division of Public Charities
One Ashburton Place, Room 1413
Boston, MA 02108
(617) 727-2200

1.

Registration is required of professional fund-raiser, fund-raising counsel and commercial co-venturer.
Mass. Ann. Laws ch. 68, § 19.

2.

Registration is required of non-profit organization. Mass. Ann. Laws ch. 68, § 19.

3.

Filing Fee:
Professional fund-raiser ..................................................... $1,000.00
Professional fund-raising counsel .......................................... $400.00
Commercial co-venturer ........................................................ $200.00
Non-profit organization (based on total contributions) Less than $100,000 .................................................. $35.00
$100,001 to $250,000.............................................. $70.00
$250,001 to $500,000 ............................................ $125.00
$500,001 to $1,000,000 ........................................ $250.00
$1,000,001 to $10,000,000 ................................... $500.00
$10,000,001 to $100,000,000 ............................ $1,000.00
More than $100,000,000 .................................... $2,000.00

Mass. Ann. Laws ch. 68, § 19, ch. 12, § 8F.
4.

Bond Amount:

$25,000 (PFR, Commercial Co-venturer, and PFR Counsel). Mass. Ann. Laws ch.
68, § 24.

5.

Registration Period:

One (1) year, all professional fund-raisers must renew by December 31 each
year. Mass. Ann. Laws ch. 68, § 24.

6.

Other Filings:
a.

Notice of Solicitation is required. No waiting period after notice is filed. Copies of scripts and
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mail pieces shall be filed with the solicitation notice.
b.

Financial report for each campaign due by February 28 each year. The financial report covers
the previous calendar year.

c.

Contract is required.

Mass. Ann. Laws ch. 12, § 2B, ch. 68, § 22.
7.

Required Contract Provisions:
a.

A statement of the charitable purpose to be described in the solicitation.

b.

A statement of the guaranteed minimum percentage of the gross receipts from fund-raising
which will be utilized exclusively for the charitable purposes described in the solicitation.

c.

Signed by two (2) officers of the non-profit organization.

Mass. Ann. Laws ch. 68, § 22.
8.

Custody of Proceeds:
No requirements regarding custody of proceeds.

9.

Oral Disclosure:
a.

The name, address and telephone number of the non-profit organization;

b.

A description of how the contributions raised will be utilized for charitable purposes;

c.

If there is no non-profit organization, the name, address, and telephone number of the
professional fund-raiser or commercial co-venturer and a description of how the contributions
raised by the solicitation will be utilized for charitable purposes;

d.

That the solicitation is being conducted by a "paid fund-raiser" or “paid solicitor”; and

a.

Such other disclosures as required by relevant rules and regulations.
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Mass. Ann. Laws ch. 68, § 23.
10.

Written Disclosure:
a.

Same as oral disclosure; and

b.

If the solicitation is for advertising, the disclosure shall also include the geographic distribution
and the circulation of the publication in which the advertising will appear.

Mass. Ann. Laws ch. 68, § 23.
11.

Commercial Co-venturer Provisions:
Registration is required of commercial co-venturers. The contract and disclosure requirements are the
same as the professional fund-raiser provisions above. Mass. Ann. Laws ch. 68, § 19.
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PENNSYLVANIA
Governing Agency:

Department of State
Bureau of Charitable Organizations
207 North Office Building
P.O. Box 8723
Harrisburg, PA 17120
(717) 783-1720

1.

Registration is required of professional fund-raiser and fund-raising counsel. 10 Pa. Stat. Ann. §§
162.8(a), 162.9(a).

2.

Registration is required of non-profit organization. 10 Pa. Stat. Ann. § 162.5(a).

3.

Filing fee:
Professional fund-raiser ........................................................ $250.00
Solicitation Notice ................................................................... $25.00
Professional fund-raising counsel .......................................... $250.00
Non-profit organization Less than $25,001 ..................................................... $15.00
$25,001 to $100,000 .............................................. $100.00
$100,001 to $500,000.............................................$150.00
$500,001 or more ................................................... $250.00
Late filing fee (per month)………………………………………$25.00

10 Pa. Stat. Ann. §§ 162.5(p)-(q), 162.8(b), 162.9(b).
4.

Bond Amount:

$25,000.00 (PFR). 10 Pa. Stat. Ann. § 162.9(c).

5.

Registration period:

Registration is valid for one (1) year, renewed annually. 10 Pa. Stat. Ann. §§
162.8(b), 162.9(b).

6.

Other Filings:
a.

Notice of solicitation is required. Ten (10) business-day waiting period after notice is filed with
the state. 10 Pa. Stat. Ann. §§ 162.5(r), 162.8(d), 162.9(g).
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b.

Financial report required to be filed within ninety (90) days of campaign end. Interim report
required for reports lasting longer than one year. ($25.00 per month late filing penalty). As of
the date of this publication, reports can be cut off sixty (60) days early but will be due on
anniversary date to avoid late fee. 10 Pa. Stat. Ann. § 162.9(l).

7.

Required Contract Provisions:

Fund-raising Counsel:
a.

Legal name and address of the non-profit organization as registered with the Department unless
that non-profit organization is exempt from registration.

b.

Statement of the charitable purpose for which the solicitation campaign is being conducted.

c.

A statement of the respective obligations of the professional fund-raiser and the non-profit
organization.

d.

A clear statement of the fees which will be paid to the professional fundraising counsel.

e.

The effective and termination dates of the contract and the date solicitation activity is to
commence within the Commonwealth.

f.

A statement that the professional fundraising counsel will not at any time have custody or
control of contributions.

g.

A statement that the charitable organization exercises control and approval over the content and
volume of any solicitation.

10 Pa. Stat. Ann. § 162.8(d).

Professional Fund-raiser:
a.

Legal name and address of the non-profit organization as registered with the Department unless
that non-profit organization is exempt from registration.

b.

Statement of the charitable purpose for which the solicitation campaign is being conducted.
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c.

A statement of the respective obligations of the professional fund-raiser and the non-profit
organization.

d.

A statement of the guaranteed minimum percentage of the gross receipts from contributions
which will be remitted to the non-profit organization. Any stated percentage shall exclude any
amount which the non-profit organization is to pay as fund-raising costs.

e.

A statement of the percentage of the gross revenue which the professional fund-raiser will be
compensated.

f.

The effective and termination dates of the contract and the date solicitation activity is to
commence within the Commonwealth.

g.

The contract must be signed by two (2) authorized officials of the non-profit organization, one
(1) of whom is a member of the organization’s governing body.

10 Pa. Stat. Ann. § 162.9(f).
8.

Custody of Proceeds:

Each contribution in the control of the professional fund-raiser shall be deposited within five (5) days in its
entirety into a bank account in the name and sole control of the non-profit organization. 10 Pa. Stat. Ann. §
165.13(h).
9.

Oral Disclosure:
Prior to orally requesting a contribution, the following shall be clearly and conspicuously disclosed:
a.

The name of the professional fund-raiser as on file with the department and that the solicitation
is being conducted by a professional fund-raiser who is being paid for his services;

b.

If the individual acting on behalf of the professional fund-raiser identifies himself by name, the
individual's legal name;

c.

The legal name of the non-profit organization as registered with the department and a
description of how the contributions raised will be utilized for a charitable purpose or, if there is
no non-profit organization, a description as to how the contributions raised will be utilized for a
charitable purpose; and
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d.

A full and fair description of the charitable purpose for which the solicitation is being made, and
a source from which written information is available.

e.

Upon request, the name and address or telephone number of a representative to whom
inquiries could be addressed.

f.

Upon request, the source from which a financial statement may be obtained.

10 Pa. Stat. Ann. §§ 162.9(h), 162.13(b).
10.

Written Disclosure:

a.

Same as oral disclosure. 10 Pa. Stat. Ann. § 162.9(h).
b.

Any written confirmation of an oral solicitation or a written solicitation shall conspicuously state
verbatim:
"The official registration and financial information of (insert registered, legal name of non-profit
organization) may be obtained from the Pennsylvania Department of State by calling toll free,
within Pennsylvania, 1 (800) 732-0999. Registration does not imply endorsement."

10 Pa. Stat. Ann. § 162.9(k).
11.

Commercial Co-venturer Provisions:
No provisions for commercial co-venturers.
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MULTISTATE REGISTRATION AND FILING PORTAL
The Single Portal Initiative (No posted Update 2018)
The Multistate Registration and Filing Portal, Inc., is a Delaware nonprofit corporation (MRFP),* working
with the National Association of State Charities Officials (NASCO), and the National Association of Attorneys
General (NAAG) will develop an online system that will allow nonprofit organizations and their professional
fundraisers to comply with all states’ registration and annual filing requirements through a single online portal
("The Single Portal Initiative").
The portal will maximize efficiency, data transparency, and information sharing by enabling compliance
with registration requirements for all participating states without duplication of data entry. It will make the
collected data available to the public in a searchable and interactive format. Academics, policy makers and the
public will be able to conduct their own inquiries or download data in machine-readable format. Multistate
registrants will realize reduced administrative costs and inefficiencies in complying with 39 states’ different
registration requirements, allowing more resources to be devoted to charitable mission. Single state filers will
avoid the inconvenience and uncertainty of paper filings. Registration service providers will be able to
electronically transmit data for multiple clients. State filing fees will be collected and disbursed to states through
the Single Portal.
We intend that the system will enable population of data fields from electronically filed Forms 990, thus
avoiding further reentry of data. The system will enable regulators to combine 990 data with state registration
data. Analytics will enable regulators to better understand charitable resources and solicitations, to better focus
law enforcement and fraud prevention resources, and enable better policy making for protection of charitable
resources. Electronic filing will allow states to direct limited resources from processing paper to our core
regulatory responsibilities of preventing fraud and abuse of charitable funds and solicitations.
On February 17, 2016, MRFP posted a Request for Information to invite input and proposals for
development of this unified "one-stop" portal. The RFI and additional information about MRFP and the project
are available at mrfpinc.org/rfi. MRFP anticipates launching an operational website in phases beginning in 2016.
Twelve pilot states, including California, Illinois, Alaska, Colorado, Connecticut, Hawaii, Massachusetts, Michigan,
Mississippi, Missouri, New Hampshire, and Tennessee, will participate in initial development of a platform that will
then be expanded to include all states that require registration. (cite www.mfrpinc.org)
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MULTISTATE FUNDRAISING REGULATION
TEXAS SOCIETY OF CERTIFIED PUBLIC
ACCOUNTANTS

GREG LAM
COPILEVITZ & CANTER, LLC
3 1 0 W. 2 0 T H S T R E E T , S U I T E 3 0 0
K A N S A S C I T Y , MO 6 4 1 0 8
816-472-9000
G R E G L A M@C C K C - L A W. C O M

History of the Law Governing Charitable
Fundraising
 Charity Regulation – Dates back 1,000 or more years.
 Statute of Mortmain – 1279
 Charitable Uses Act of 1601
 Early 1700’s – Catholic Charities; Mid 1800’s – Salvation

Army; early 1900’s – Goodwill (fundraise to survive)
 Charitable Registration Laws in the United States – 1940
in New Hampshire. Other States follow. . . .
 Fundraising registration provides public information for
donors to learn about the organizations that solicit the
public and provide possible protections against fraud.
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History of the Law Governing Charitable Fundraising


Promulgation of State Statutes (1940’s) –
Registration, disclosures, financial reports,
contracts. Purpose?



Village of Schaumberg v. Citizens for a Better
Environment et al., 444 U.S. 620 (1980) – Exercise
police powers to prevent fraud and protect public
welfare. Efforts to promote disclosure of the
finances of charitable organizations may assist in
preventing fraud by informing the public of the ways
in which their contribution will be employed.

History of the Law Governing Charitable Fundraising
 The First Amendment
 Village of Schaumberg – a village ordinance prohibiting

solicitations by organizations that did not use at least
75% of the funds it raised for charitable purposes was
unconstitutionally overbroad. High cost of fundraising
alone is not an adequate measure.
 Secretary of State of Maryland v. Joseph H. Munson Co.
467 U.S. 947 (1984) – Ordinance restricting fundraising
costs to 25% of the funds raised unconstitutional. High
fundraising costs alone do not constitute fraud nor are
they alone an indicia of fraud.
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History of the Law Governing Charitable Fundraising
 Riley v. National Federation of the Blind of North

Carolina 487 U.S. 781 (1988)– Law presuming that
professional fundraiser fees in excess of 20% of the funds
raised were unreasonable found to be unconstitutional.
 Riley cont. - Fully protected free speech of charitable
organizations is inextricably intertwined with
fundraising appeals.
 Riley cont. - Requiring disclosure of paid professional
status of fundraiser is OK – forcing disclosure of the
actual costs of fundraising unconstitutional.

History of the Law Governing Charitable Fundraising




Riley cont. – Speech may be chilled because
professional fundraisers would be unable to raise
funds for certain charitable purposes, thereby
preventing expression of ideas.
Illinois, ex rel. Madigan v. Telemarketing
Associates, Inc. 538 U.S. 600 (2003) – Affirmed
Riley – but allowed state to pursue claims of
misrepresentation based on claims by fundraiser
that “a significant portion” of the funds solicited
went to charity.
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STATE REGULATION – FUNDRAISING TODAY








41 States regulate the appeal for public support by
statute. All states have some common law and
related statutory protections.
“Charitable Organizations”
“Professional Fundraisers” – Registration, bonds,
contracts, campaign filings, disclosures, financial
reports – highly intensive regulation.
“Fundraising Consultants” – Registration, bonds,
contracts.
“Commercial Coventurers” – Registration, bonds,
contracts, contract filing, and disclosures.

State Law Definitions


"Charitable organization” means any benevolent,
philanthropic, patriotic, or eleemosynary (of, relating to, or
supported by charity or alms) person, as that term is
defined in this Code section, who solicits or obtains
contributions solicited from the general public, any part of
which contributions is used for charitable purposes; and
any person who or which falsely represents himself, herself,
or itself to be a charitable organization as defined by this
paragraph. The term charitable organization shall not
include a religious organization as defined in paragraph
(12) of this Code section. O.C.G.A. §43-17-2(2)
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State Law Definitions (other state comparisons)
"Charitable organization" means any person who is or holds
himself out to be established for any
 benevolent, educational, philanthropic, humane, scientific, patriotic,
social welfare or advocacy, public health, environmental
conservation, civic, or other eleemosynary purpose;
 any person who operates for the benefit of the objectives of law
enforcement officers, firefighters, other persons who protect the
public safety, or veterans;
 or any person who in any manner employs a charitable appeal or an
appeal which suggests that there is a charitable purpose as the basis
for any solicitation. 6-16-103 C.R.S.
Does this include private foundations? 501(c)(4)s? PACs?

State Law Definitions (other state law
comparisons, cont.)
“Charitable Organization” -Any person granted
tax exempt status under section 501(c)(3) of the
Internal Revenue Code of 1986 (Public Law 99-514, 26
U.S.C. § 501(c)(3)) or any person who is or holds
himself out to be established for any charitable
purpose or any person who in any manner employs a
charitable appeal as the basis of any solicitation or an
appeal which has a tendency to suggest there is a
charitable purpose to any solicitation. 10 P.S. § 162.3
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State Law Definitions


“Charitable purpose” means any charitable,
benevolent, philanthropic, patriotic, or eleemosynary
purpose for religion, health, education, social
welfare, arts and humanities, environment, civic, or
public interest; and any purpose which is falsely
represented to be a charitable purpose as defined by
this paragraph. O.C.G.A. §43-17-2(3)

State Law Definitions (other states compared)
"Charitable purpose" means any benevolent,
educational, philanthropic, humane, scientific,
patriotic, social welfare or advocacy, public health,
environmental conservation, civic, or other
eleemosynary purpose, any objective of law
enforcement officers, firefighters, other persons who
protect the public safety, or veterans, or any objective
of sponsoring the free or subsidized attendance of
persons at any event. 6-16-103 C.R.S.

Chapter 3
35 of 46

State Law Definitions (other state laws
compared)
“Charitable Purpose" Any benevolent, educational,
philanthropic, humane, scientific, patriotic, social
welfare or advocacy, public health, environmental
conservation, civic or other eleemosynary objective,
including an objective of any bona fide duly
constituted organization of law enforcement
personnel, firefighters or other persons who protect
the public safety if a stated purpose of the solicitation
includes any benefit to any person outside the actual
active membership of the organization. 10 P.S. § 162.3

State Law Definitions
 "Paid solicitor" means a person:
 Other than a commercial coventurer who, for compensation,

performs for a charitable organization any service in
connection with which contributions are, or will be, solicited
within or from this state by such person or by any
compensated person he or she employs, procures, engages, or
contracts with, directly or indirectly, to so solicit;
 Who would be a fundraising counsel but for the fact that such
person at any time has custody of contributions from a
solicitation as defined by this chapter; or
 Who services a collection receptacle which purports, either
through language appearing on the receptacle itself or
otherwise, to be collecting items for the purpose of benefiting
a charitable purpose or one or more entities espousing a
charitable purpose. O.C.G.A. §43-17-2(12)
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State Law Definitions
"Paid solicitor" A "paid solicitor" shall not mean:
A bona fide officer, employee, or volunteer of a charitable
organization or commercial coventurer with respect to contributions
solicited for that charitable organization;
 An attorney, investment counselor, accountant, or banker who,
solely incidental to his or her profession, advises a person to make a
charitable contribution or who holds funds subject to an escrow or
trust agreement;
 A person who removes or delivers donations placed in a collection
receptacle for a fixed fee and who does not otherwise directly or
indirectly receive any of the proceeds of the sale of such donations
or derive any other benefit from such activity; or
 A charitable organization registered with the Secretary of State
which operates collection receptacles or a religious organization
which operates collection receptacles. Id.



State Law Definitions (other state law
comparison)
 "Professional solicitor" means any person who, for a

financial or other consideration, solicits contributions in this
state for a charitable organization, or any person with whom
the professional solicitor independently contracts to solicit
for contributions. A person who is otherwise a professional
fundraising counsel shall be deemed a professional solicitor
if the person's compensation is related to the amount of
contributions received. The term does not include a bona
fide volunteer. The term includes a salaried officer or
employee of a charitable organization if the salaried officer
or employee of the charitable organization receives
percentage compensation. 10 P.S. § 162.3
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State Law Definitions
"Fundraising counsel" means any person, other than a paid
solicitor required to register under this chapter, who plans, advises,
consults, or prepares material for a solicitation of charitable
contributions within, into, or from this state and who does not either:
 Solicit such contributions or employ, procure, engage, direct, or
supervise any compensated person to solicit such contributions; or
 Have custody or control of contributions.
 A natural person who is a volunteer, employee, or salaried officer of
a charitable organization is not a fundraising counsel with respect to
the charitable organization of which he or she is a volunteer,
individual, or officer. An attorney, accountant, investment
counselor, or banker who, solely incidental to his or her profession,
renders professional services to a charitable organization, paid
solicitor, or fundraising counsel or advises a person to make a
charitable contribution is not a fundraising counsel as a result of
such advice. O.C.G.A. §43-17-2(9)

State Law Definitions (other state law
comparison
 "Professional fund-raising counsel" means any

person who, for compensation, plans, conducts,
manages, advises, consults, or prepares material for, or
with respect to, the solicitation of contributions in this
state for a charitable organization, but who actually
solicits no contributions as a part of the person's
services, and who does not employ, procure, or engage
any compensated person to solicit contributions. The
term shall not include a bona fide volunteer, salaried
officer, or employee of a charitable organization. 10
P.S. § 162.3
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State Law Definitions
 Commercial Coventurer: "Commercial coventurer"

means a person who for profit is regularly and primarily
engaged in trade or commerce other than in connection
with soliciting for charitable organizations or purposes
and who conducts a charitable sales promotion. O.C.G.A.
§43-17-2(5)
 "Charitable sales promotion" means an advertising
or sales campaign, conducted by a commercial
coventurer, which represents that the purchase or use of
goods or services offered by the commercial coventurer
will benefit, in whole or in part, a charitable organization
or purpose. O.C.G.A. §43-17-2(4)

State Law Definitions (other state law
comparison)
 Commercial Coventurer: “a person who for profit is

regularly and primarily engaged in trade or commerce
other than in connection with soliciting for charitable
organizations or purposes and who conducts a charitable
sales promotion.” – typical state definition AND same
one contained in 6-16-103 C.R.S.

 "Charitable sales promotion" means an advertising or

sales campaign, conducted by a commercial coventurer,
which represents that the purchase or use of goods or
services offered by the commercial coventurer will
benefit, in whole or in part, a charitable organization or
purpose. (Also typical State law definition)
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State Law Definitions (other state law
comparison)
“Commercial Coventurer” – (special definition) any person who for profit or other commercial
consideration, conducts, produces, promotes,
underwrites, arranges or sponsors a performance,
event, or sale to the public of a good or service which is
advertised in conjunction with the name of any
charitable organization or as benefiting to any extent
any charitable purpose. (MASS. GEN. LAWS ANN. ch.
180, § 18)

State Registration Basics






Uniform Registration Statement and Attachments.
Online Registration
Renewals – Registration is annual
Audit and related financial reporting requirements.
No uniform law – significant differences from State
to State.
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Regulation Summary

(See Summary – GA, CO, DE, FL, MA, & PA–
Registration, Bonds, Filing fees, etc.)
Georgia Summary Charitable Organization
Registration: O.C.G.A. 43-17-5





It shall be unlawful for any person:
Wherever located to solicit or accept charitable contributions from any person located in this state;
While in this state to solicit or accept charitable contributions from any person, wherever located; or
Wherever located to solicit or accept charitable contributions from any person, wherever located, on behalf of
a charitable organization located in this state, unless the charitable organization on whose behalf such
contributions are being solicited or accepted is subject to an effective registration statement under this chapter
or exempt from registration pursuant to Code Section 43-17-9.

Regulation Summary
Charitable Organization Registration
A registration statement, which the Secretary of State may require to be in whole or in
part an electronic filing, shall be signed by an authorized executive officer of the
charitable organization and shall contain the following information:
 The name under which the charitable organization intends to solicit contributions;
 The names and addresses of officers, directors, trustees, and executive personnel
and, in the case of a state-wide parent organization, the communities in which the
chapters, branches, or affiliates are located and their directors;
 The names and addresses of any fundraising counsel or paid solicitor who acts or
will act on behalf of the charitable organization, together with a statement setting
forth the terms of the arrangements for salaries, bonuses, commissions, or other
remuneration to be paid to the fundraising counsel or paid solicitor;
 The general purposes for which the charitable organization is organized;
 The purposes for which the contributions to be solicited will be used;
 The period of time during which the solicitation will be made;
 The method of solicitation; and
 Such other information as the Secretary of State may require. Id.
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Regulation Summary
Charitable Organization Registration
Financial Reporting. There shall be filed with such application a financial statement of the
charitable organization or a consolidated financial statement of the charitable organization and its
subsidiaries as of a date within one year prior to the filing of the registration statement. If the
charitable organization has received or collected more than $1 million during its preceding fiscal
year, the financial statement shall be prepared by an independent certified public
accountant and shall be a certified financial statement of the charitable
organization or a certified consolidated financial statement of the charitable organization and its
subsidiaries prepared in accordance with generally accepted accounting principles as of a date
within one year prior to the date of filing unless the last fiscal year of the charitable organization
has ended within 90 days prior to the date of filing, in which case such certified financial statement
may be as of the end of the fiscal year preceding such last fiscal year. If the charitable organization
has received or collected more than $500,000.00 but not more than $1 million during its
preceding fiscal year, the financial statement shall be reviewed by an independent certified public
accountant and such certified public accountant's review report, prepared in accordance with
generally accepted accounting principles as of a date within one year prior to the date of filing,
shall be filed with the financial statement. If the charitable organization has received or
collected any charitable contributions during its preceding fiscal year, the
financial statement shall have attached thereto a copy of the Form 990 (applicable
series), Return of Organization Exempt From Income Tax. Id.

Regulation Summary
Charitable Organization Registration
Other Information Required: The names and
addresses of any paid solicitors, fundraising
counsel, and commercial coventurers who are
acting or have agreed to act on behalf of the charitable
organization.
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Regulation Summary
Charitable Organization Registration
Other Relevant Provisions of §43-17-5 (10)The registration of a charitable organization shall
be amended within 30 days to reflect a change of name, address, principals, state of incorporation,
corporate forms (including a merger of two charitable organizations), or other changes which
materially affect the business of the charitable organization. Such amendments shall be filed in a
manner which the Secretary of State may prescribe by rule or regulation.
(5) Every registration under this Code section shall be valid for a period of 24 months from its date
of effectiveness. The registration must be renewed on or before the expiration date by the
submission of a renewal application containing the information required in an application for
registration, to the extent that such information has not previously been included in an application
or renewal application previously filed, by the payment of the proper fee, and by the filing of
financial statements covering the periods since the most recent financial statement previously
filed.
SIDE NOTE: In some states, the statutes provide that the state may promulgate rules concerning
the acceptance of a uniform multistate registration statement, such as a unified registration
statement, in lieu of the registration statement for the particular state. [As soon as practicable, the
Secretary of State shall take steps to cooperate in a joint state and federal electronic filing project
involving state charity offices and the Internal Revenue Service to enable and promote electronic
filing of uniform multistate registration statements and federal annual information returns.]

Regulation Cont.
Professional Fundraiser Registration of Company and bonding
(see summary).
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Regulation Cont.
Oral and/or Written Disclosures: Required by
charities engaged in their own appeals in some states,
while in others, may only be required of professional
or paid solicitors.
Example: Georgia Charity disclosure: See Summary

Regulation Cont.
Colorado Professional Solicitor Written Disclosure:
A paid solicitor who makes an oral solicitation by telephone,
door-to-door, or otherwise, shall furnish to each contributor,
prior to collecting or attempting to collect any contribution, a
written confirmation of the expected contribution, which shall
contain all of the written disclosure information as well as the
additional statement that Colorado residents may obtain copies
of registration and financial documents from the office of the
secretary of state, with a current telephone number and web site
address for obtaining such documents from the secretary of
state.
(Presently, that web site address is: http://www.sos.state.co.us
and the phone number is (303) 894-2200 and press 2.)
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COMMERCIAL COVENTURE
 State Law Requirements – Contract; Disclosure; Registration
 Better Business Bureau (Seal of Approval/Wise Giving

Alliance Standards – Standard 19)
 Clearly disclose how the charity benefits from the sale of
products or services (i.e., cause-related marketing) :


the actual or anticipated portion of the purchase price that will benefit
the charity (e.g., 5 cents will be contributed to abc charity for every xyz
company product sold),



the duration of the campaign (e.g., the month of October),



any maximum or guaranteed minimum contribution amount (e.g., up to
a maximum of $200,000).

Internet Issues – Charleston Principles
The basic premise of the Charleston Principles: “Although
existing state laws govern charitable solicitations on the
Internet, in many instances the use of the Internet raises
new questions that state charity officials must answer in
order to effectively carry out their statutory missions.
Therefore, state charity officials should require registration
of those over whom their state courts could constitutionally
assert personal jurisdiction to enforce a registration
requirement. State charity officials and those who solicit
contributions using the Internet should note that in actions
to enforce state laws against deceptive charitable
solicitations, including fraud and misuse of charitable
funds, jurisdiction typically exists over some organizations
not required to register in the state.”
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Charleston Principles cont.
 Basic Application - An interactive Web site is a Web

site that permits a contributor to make a contribution, or
purchase a product in connection with a charitable
solicitation, by electronically completing the transaction,
such as by submitting credit card information or
authorizing an electronic funds transfer.
 Interactive sites include sites through which a donor may
complete a transaction online through any online
mechanism processing a financial transaction even if
completion requires the use of linked or redirected sites.
A Web site is interactive if it has this capacity, regardless
of whether donors actually use it.

Charleston Principles cont.
 The Primary Principle explains that there are two

requirements that must be met before the use of a Web site, by
itself, will constitute sufficient contacts to confer personal
jurisdiction.
 First, the Web site must be interactive, a term described in
the prior slide.
 Second, there must be a substantial link between the
solicitation and the forum state, a requirement that can be
satisfied in either of two ways. (1) The entity might target the
state for its solicitations; or (2) Alternatively, the entity might
receive contributions from the state on a repeated and
ongoing or substantial basis through its Web site.
 It is important to note that solicitations using an interactive
Web site will require registration if either (1) or (2) take place.
Meeting the terms of both is not necessary.
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Other “Regulations”
 IRS: Obtaining and Maintaining Exemption; Private

Benefit and/or Inurement (contracts with fundraisers);
Disclosure (Quid Pro Quo, Non-Deductibility,
Substantiation; Unrelated Business Income)
 U.S. Postal Service: Prohibits Commercial
Cooperative Mailings; Limits Use of Non-Profit Rate;
Broad Anti-Fraud Power
 FTC
 Private “Watch Dog” Agencies
Charity Navigator
Better Business Bureau

Recent Developments and Future







Online filing requirements and single portal filing.
Right now – individual states accommodate online
filings but not all states.
Increasing Regulation and Oversight. Legitimate
and political reasons.
Current IRS issues on political organizations
impacting state regulation – IRC §501(c)(4)
organizations.
Practical example – PAC with social
welfare/advocacy purpose.
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#MeToo and James Damore:
Current Trends in Workplace
Discrimination and Harassment
Scott Lenhart (Assoc. General Counsel, CARE)
Beth Moeller (Moeller Barbaree LLP)
Eleanor Mixon Attwood (Legare, Attwood & Wolfe)
Jim Swartz (Polsinelli)

Agenda
• Sexual harassment:
• What does “harassment” look like?
• Basic Considerations and what is “harassment” legally?
• Examples
• Public Relations

• Current Developments in Discrimination
• Political belief protection and alternative theories
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What Does Harassment Look Like?

Fundamental Considerations
• Culture of Inclusion and Respect
• Employee Morale Overall
• Human Emotions
• Legal Liability
• Policy Violation
• Public Relations

Chapter 4
3 of 11

Legal Liability
• Quid Pro Quo:
• Employment action based upon willingness to grant or

deny sexual favors.
• Obviously more rare in most work environments.
• Hostile Work Environment:
• Unwelcome verbal or physical conduct based upon sex
• Conduct affects a term, condition or privilege of
employment
– Harassment must be pervasive or severe
– One incident if severe enough can constitute
harassment

Factors for Hostile Work Environment
• Actual conduct itself
• Frequency of conduct
• Physically threatening or offensive

utterance?
• Unreasonably interfere with work?
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Types of Conduct
• Comments about clothing, personal behavior,

person’s body
• Sexual or sex-based jokes
• Requesting sexual favors or repeatedly asking
someone out
• Sexual innuendos
• Telling rumors about person’s personal or sexual
life
• Emails or texts of a sexual nature

Additional Type of Conduct
• Impeding or blocking movement
• Inappropriate touching clothing or person
• Patting, stroking, hugging, kissing
• Displaying sexually suggestive posters, coffee

cups, etc.
• Sexual jokes
• Playing sexually suggestive music
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Men and Women Frequently Define
Harassment Differently
 



Sexually
offensive
Sexually
31%
offensive
31%


In bad
taste
In bad 14%
taste
14%

Not at all
offensive
55%

 
In bad%
In bad
taste
10%

Not at all
offensive
90%

Example: Emails or Texts Between
Employee and Supervisor



   
Subject: Blonde moment
Hey, can you email me those forms again? I’m having a blonde moment.

  
 

Subject: Blonde moment
Lol. I am attaching them again.



   
Subject: Blonde moment
Thanks. I’m gonna have to leave early today…I have to go sweet talk my way out of a
parking ticket. Probably an up top pony tail day. Or maybe side pony tail?

  
 

Subject: Blonde moment
Huh?
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Example, continued



   
Subject: Blonde moment
Oh come on! That’s my trick when I play the sweet blonde. Put hair in up top or side pony tail!

  
 

Subject: Blonde moment
LOL. Cute, “l’m blonde,” huh? “Please give me a break sir.” ??



   
Subject: Blonde moment
Yep! ☺

  
 

Subject: Blonde moment
I like it!

Example, continued, but at social event
    Enjoying the party?


Yeah it’s nice.

   How did the side pony tail work out?


 Like a charm!

    I shouldn’t say this, but I’d love to see that.


 Oh yeah?

    Sounds hot.


 It works! Innocent little ole me.

   Innocent huh?
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What Are You Required To Do?
• Think it through…for example:
• What was the conduct? Could it offend a reasonable

person?
• Did someone complain? What was the complaint?
• Investigation? Findings?
• Consider your culture, policy, legal liability
• Be fair to all involved
• FIX PROBLEMS APPROPRIATELY
• Heightened awareness today!

Public Relations
• Even situations not involving workplace conduct

can result in public relations crises, especially for
key, public-facing employees.

Examples: James Franco and Aziz Ansari
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Now What? Avoid Avoidance
• First rule – common sense.
• Person deserves coaching, termination, etc.?

Determine appropriate response and take action.
• Answer to #MeToo movement is not having
people avoid each other.
• Consider what would happen if men and women
ceased talking at work. Discrimination claims.

Processes for Managers and Leaders
• Lead by example!
• “Receive the complaint properly”
• Don’t judge; Don’t minimize; Don’t try to talk person out of
complaining
• Document
• Contact Employee Relations and follow lead (per policy)
• Do not avoid
• Do not overreact, BUT
• Be sensitive to what you know
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   :
Will Novel Theories of Discrimination Gain Traction?
• In January, former Google employee James Damore filed a class-

action lawsuit against Google alleging systematic race, gender, and
political bias against white, male, and conservative employees.
• Background of case:
• Damore was terminated from Google in August 2017 after writing a
controversial memo arguing that disproportionate male representation in
technology fields may be more the result of individual choice and innate
biological differences between men and women than of discrimination.
• In the memo, titled “Google’s Ideological Echo Chamber,” Damore argued that
women generally having a stronger interest in people rather than things, that
women tend to be more social, more artistic, and more prone
to neuroticism (higher anxiety, lower stress tolerance).
• After Damore’s memo went viral, Google terminated Damore for violations of
Google’s Code of Conduct and for “advancing harmful gender stereotypes in
[Google’s] workplace.”

Google’s Conundrum
• In Damore’s lawsuit, he contends that Google “ostracized,

belittled and punished” him, and that he and others who
share his views at Google long have been “singled out,
mistreated, and systematically punished and terminated
from Google, in violation of their legal rights.” Damore’s
suit adds that Google’s attempts to hire greater numbers
of women and other workers from diverse,
underrepresented backgrounds represents a form of
“invidious discrimination” on the part of the tech giant, “to
the detriment of Caucasian and male employees.”
• Meanwhile, Google faces a separate lawsuit alleging bias
against women.
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“Reverse” discrimination claims
• Damore’s “reverse” discrimination claims ( .,

discrimination against Caucasians and/or males) were
brought under California law, but could similarly be
asserted under Title VII of the Civil Rights Act of 1964.
• Because anti-discrimination laws were originally enacted
to prevent discrimination against minorities and groups
that were historically disadvantaged and denied
opportunities in the workplace, there has existed a
perception that members of majority groups are not
protected by the same laws.
• However, these laws generally prohibit  forms of
discrimination based on protected characteristics,
including those against members of a majority group.

Political Belief Discrimination
Damore’s claims that he was discriminated against based on
his conservative political views are asserted under California
state law which provides a limited degree of protection against
political discrimination.
• Many states (and some cities and counties) ban discrimination
against employees based on their political activities. The
following states ban discrimination based on some form of
political activity: Arizona, California, Colorado, Connecticut,
Illinois, Iowa, Louisiana, Massachusetts, Minnesota, Missouri,
Nebraska, Nevada, Oregon, South Carolina, Utah, Washington
D.C., West Virginia
• It is important to check each specific state’s law because what
activities are defined as political varies between states.
•

Chapter 4
11 of 11

Avoiding Political Belief Discrimination
Claims and PR Exposure
• Clearly communicate general expectations and foster a culture of

mutual respect and understanding
• Update the employee handbook. You should outline your

expectations that all employees treat each other with dignity and
respect differences in opinions. Advise the employees that the
company’s email and information systems should be used for
business-related purposes only.
• Ensure that employees are not required to contribute to or volunteer

for any political candidate or cause.
• Ensure that employees are not discouraged by supervisors from

voting or engaging in political activity outside the workplace.
• Consider making dispute resolution procedures available to

employees who may feel uncomfortable by political activity or
discussions in the workplace.
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Introduction
This paper is intended to provide a general overview of the types of compensation and
benefit arrangements available to nonprofit organizations with certain provisions in the new
federal tax law that impact nonprofit organizations in particular highlighted. Because there are
so many statutes, regulations and guidance which govern the design and details of legal
compliance of such arrangements, this paper should be viewed more as a menu than the
cookbook(s) behind the menu.
Governmental entities and special rules for churches and church controlled entities are
not covered. State law provisions governing compensation and benefits are not addressed in this
summary.
The official name for the recent tax reform legislation is “An Act to Provide for
Reconciliation Pursuant to Titles II and V of the Concurrent Resolution on the Budget for Fiscal
Year 2018” but is referred to herein as Tax Reform 2018.
Basic concepts
For compensation, if an employer provides money or anything of value to an employee it
is generally identified as compensation and reported as wages, subject to applicable tax
withholdings. The focus of this paper will be on the exceptions and the differences in timing and
amounts.
Employers are not required to provide benefits. Unemployment insurance and workers’
compensation may be required but are not addressed in this presentation because they are not
voluntary and not actually offered by the employer. Benefits discussed will be those the
employer may choose to provide. Benefits have value that is provided to employees and are
generally taxable income unless there are exceptions or exemptions under the Internal Revenue
Code of 1986, as amended (“Code”).
Reasonable Compensation
All employers are subject to paying no more than reasonable compensation. For-profit
organizations that pay more than reasonable compensation lose tax deductions for compensation
under Code Section 162. Nonprofits do not file tax returns other than information returns on
Form 990 and have no tax deductions to lose. Therefore, the Code imposes penalties or loss of
tax exempt status on nonprofits.
Reasonable compensation is an amount which would ordinarily be paid for like services
by like enterprises under like circumstances. (Treas. Reg. § 1.162-7) This compensation
includes all forms of compensation, including salary, bonus, deferred compensation and other
plans and benefits. This may also include the expenses reimbursed and any use of the
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organization’s property or facilities. In other words, the whole compensation package must
satisfy the reasonable compensation standard.
There is no clear definition of “reasonable compensation” and the IRS will not issue an
advance opinion on reasonable compensation as it is a factual matter. However, the IRS has set
up procedures by which there can be a rebuttable presumption of reasonable compensation.
Determining reasonable compensation in a process that creates a rebuttable presumption
of reasonableness involves review by an “independent” body of comparable data in a process
that is documented. The independent body is generally the board of directors or compensation
committee of the board, without the executive(s) as voting members. The IRS also requires that
none of the members should have a conflict of interest. Comparable data should focus on
similar organizations with similar budgets in the geographic area of the nonprofit. Boards want
to review compensation surveys and reports. The Form 990 filings of comparable nonprofits can
be reviewed.1 Depending on the organization, there may be online information available.
Smaller nonprofits often cannot afford to pay for surveys; larger nonprofits may want to pay for
surveys that are focused on their size and type of organization.2 There is a rule of thumb that 3
comparable organizations in the same or similar community with similar services is sufficient if
the nonprofit organization’s revenues are less than $1 million. Finally, the process of review and
setting compensation should be documented, including being reflected in the minutes, noting the
members present, participating and voting and should document the materials reviewed and
factors considered. If there are any conflicts of interest, additional care should be made to
document how the conflict was handled.
If a nonprofit pays unreasonable compensation, the ultimate penalty is the loss of its tax
exempt status. To be a tax-exempt organization under Code Section 501(c), the net earnings of
the organizations may not inure to the benefit of any private shareholder or individual” (Treas.
Reg. § 1.501(c)(3)-1(c)(2). This has been interpreted to limit compensation to executives to
reasonable compensation. Loss of tax exempt status is a dramatic penalty and not often invoked.
More common is the assessment of penalty taxes under Code Section 4958 on so-called
excess benefit transactions. (See https://www.irs.gov/charities-non-profits/charitableorganizations/intermediate-sanctions-excess-benefit-transactions ) The IRS describes an excess
benefit transaction as: a transaction in which an economic benefit is provided by an applicable
tax-exempt organization, directly or indirectly, to or for the use of a disqualified person, and the
value of the economic benefit provided by the organization exceeds the value of the
consideration received by the organization. Disqualified persons include the nonprofit’s
governing board members, “persons having substantial influence” over the organization, and
their families. The disqualified person corrects the excess benefit transaction by returning the
excess to the organization with the aim of putting the organization in the same financial position
1

IRS Form 990 filings can be found at websites of The Foundation Center, GuideStar and the National Center for
Charitable Statistics at the Urban Institute.
2
Charity Navigator, ERI Economic Research Institute and GuideStar offer compensation surveys and analyses,
among other organizations.
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as it would have been in had there been no excess benefit transaction. The penalties for an
excess benefit transaction involve both a tax of 25% of the amount involved and an additional
200% of the amount involved if the correction is not made before the IRS issues a notice of
deficiency or the date as of which the tax is assessed. More detail can be found at
https://www.irs.gov/irm/part7/irm_07-027-030 .
Compensation – Current Pay
Generally, the first step in evaluating reasonable compensation is review of salary or base
pay. The amount must be reasonable and should be reported by the non profit organization as
W-2 income or, in some cases, Form 1099 services for a contractor.
The next component is bonus pay. If a bonus is at the discretion of the governing board,
then that board must determine that the amount is reasonable and related to the purpose of the
nonprofit organization. Many boards like to set bonus targets or goals. In general, the IRS has
taken the position that revenue sharing results in an excess benefit transaction. Thus, a bonus
based on the donations raised or the increase in donations may be viewed as a revenue sharing
transaction. However, if the bonus has parameters such as a target and a maximum, then those
amounts can be evaluated under the reasonable compensation procedures and the bonus can be
defended. Performance bonuses based on other, objective targets are not subject to the same IRS
scrutiny Thus bonuses based on achievement of program objectives or participation objectives,
while indirectly dependent on revenues, are not viewed as revenue sharing.
The next component of current pay are benefits and fringe benefits. Benefits are
discussed below. Fringe benefits may include a “company” car, additional vacation, club or
association dues, convention or conference attendance, reimbursement of parking or other
transportation expenses, service awards, tuition reimbursement, housing allowance, moving
expenses, fitness club or access or discount to one, adoption assistance and “de minimus” fringe
benefits. Generally, some fringe benefits are taxable income to the individual and some can be
provided without taxation. [Code Sec. 132] See generally, IRS Publication 15-B at
https://www.irs.gov/publications/p15b for a chart listing fringe benefits, but beware that it has
not yet been updated for changes due to Tax Reform 2018. Some benefits are provided under
cafeteria plans which are discussed below with Benefits.
Compensation – Deferred Compensation
In general, deferred compensation is compensation earned in one tax year and paid or
taxable in a later tax year. Deferred compensation for nonprofit organizations must be examined
under (1) ERISA, (2) Code Section 457, and (3) Code Section 409A. There are essentially two
types of deferred compensation: (a) account plans and (b) non-account plans. Account plans
have a principal amount credited to an individual account for the employee, generally have
income (gain or loss) attributable to that account, and pay the benefit based on the account
balance. Non-account plans are all other plans. In general, account plans are valued based on
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the account balance while non-account plans are valued based on present value, time value of
money and probability of payment.
In general deferred compensation plans are not “funded”, meaning that there is no
separate trust, fund or account which is dedicated to the payment of the benefit to be exclusive of
creditors. 401(k) plans are funded and discussed under Benefits below. An employer may use a
“rabbi trust” in connection with a deferred compensation plan. That is not considered to be
funding because the funds in a rabbi trust are not protected from the bankruptcy or creditors of
the employer.
ERISA applies to deferred compensation plans unless they are exempt. The most
common exemption used is the “top hat” exemption. See, EBSA Reg. § 2520.104-23. If a plan
is unfunded and “maintained primarily for the purpose of providing deferred compensation for a
select group of management or highly compensated employees” and if a one-time notice filing is
made with the Department of Labor, the plan is exempt from ERISA’s reporting and disclosure
requirements. Exemption means that the participation, vesting, and fiduciary requirements of
ERISA do not apply. Also, no Form 5500 filing is required and there are no ERISA disclosure
requirements, although the ERISA claims procedures are still applicable.
Tax Reform 2018 and Compensation
Under Tax Reform 2018, tax exempt organizations are now subject to taxes on two types
of compensation: (1) compensation in excess of $1 million and (2) “golden parachute”
compensation. The compensation is taxable to the tax exempt organization at a rate that is
currently 21%. The provisions applicable to tax exempt organizations are similar to the
provisions which have been applied for some time to for-profit organizations under Code Section
162(m) and Code Section 280G. Until guidance is issued by the IRS, guidance under those
sections is assumed to be applicable.
$1 Million Compensation. Under new Code Section 4960, the tax is triggered only by
compensation of “covered employees” who are the top 5 most highly compensated employees in
a year. However covered employees also includes employees who were covered employees in
any year after 2016 and will remain an employee’s designation even as a former employee.
Under this provision, all compensation paid in a year is counted, starting with W-2 wages but
excluding Roth contributions to a 401(k) plan and including amounts included in income under
Code Section 457(f) (see discussion of Benefits below). However, under Tax Reform 2018,
performance-based compensation is no longer excluded from the determination of total
compensation. The compensation subject to this tax also includes the compensation or
remuneration paid by any “related” organization which is generally an organization under
common control or support with the tax exempt organization. Taxes imposed are shared among
the related entities. The 21% tax is imposed on the amount in excess of $1 million. Note that
this does not preclude compensation in excess of $1 million from being reasonable compensation
but it will need to be addressed in any review and approval of compensation in excess of $1
million.
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Golden Parachute Compensation. Under Code Section 4960, covered employees may be
paid compensation “contingent on separation from service” and if the amount exceeds three
times the employee’s “base”, then the 21% tax applies to compensation in excess of one times
the “base”. Using the existing golden parachute rules, an employee’s “base” is the average of the
employee’s compensation over the past five full calendar years. Compensation contingent on
separation from service includes severance pay and payments from 457(f) plans but does not
include payments from qualified retirement plans, 403(b) and 457(b) arrangements. If the
covered employee is not a “highly compensated employee” for purposes of tax qualified plans
($120,000 in 2018), then no payments are considered golden parachute payments. The tax of
21% is imposed on the payments in excess of one times the “base”. The guidance under Code
Section 280G is expected to define how payments made over time or under deferred
compensation arrangements are valued. Note that a covered employee’s compensation for the
golden parachute tax does not also have to be in excess of $1 million so that a lower paid
covered employee may trigger this tax while not being subject to the tax on compensation in
excess of $1 million.
Benefits
Benefits come in essentially two varieties: pension benefits and welfare benefits. These
benefits rely on both the Code and ERISA requirements.
Pension benefits can include:
• IRA-based plans
• 403(b) plans
• 401(a) plans, including 401(k) plans
• 457(b) plans
• 457(f) plans
Not all plans are available to all employees. Understanding basic eligibility and the type of
benefit is important in choosing the plan appropriate for the nonprofit organization.
IRA-based plans include individual retirement accounts or individual retirement annuities
that are accounts maintained by a third party such as a bank or insurance company for an
individual who decides whether to contribute and how much to contribute out of their own
compensation, subject to legal limits. Technically, employers do not sponsor or maintain IRAs
but there are ways to allow employers to transmit deductions to the institution which are beyond
the scope of this paper. Only an individual can establish a ROTH IRA.
There are two forms of IRA-based plans that can include employer contributions. First
is the Simplified Employee Pension or SEP which are used by many small employers. The plan
is established by completing Form 5305-SEP (if eligible) or adopting a prototype or
individualized plan. There is no filing required with the IRS. Only employer contributions are
permitted and are limited to the lesser of (i) 25% of the employee’s compensation (as limited by
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Code Section 401(a)(17) which is $275,000 for 2018 or (ii) the limits on annual additions under
Code Section 415(c)(1) which is $55,000 for 2018. The employer contributions must bear a
uniform relationship to employee compensation and be made pursuant to a written formula.
Employer contributions are fully vested when made. The employer must contribute on behalf of
all eligible employees. Eligible employees must be at least age 21, receive at least $600 in
compensation in the year and have performed service for the employer during at least three of the
immediately preceding five years. For many employers, the eligibility allows the organization to
contribute to longer service employees and avoid contributions to employees who turnover
within the three years. Employers need to notify employees that a SEP has been adopted, the
eligibility requirements and the basis for the employer contributions (e.g. the percentage of
compensation used in the employer contribution). A SEP may not discriminate in favor of
highly compensated employees. See generally https://www.irs.gov/retirementplans/establishing-a-sep.
The other type of plan is the Savings Incentive Match Plan for Employees or SIMPLE
IRA that is used by small employers that do not maintain any qualified pension plan. Employees
may elect to contribute pre-tax deferrals and the employer makes either matching contributions
or nonelective contributions that are fully vested. Employees can contribute up to $12,500, with
a $3000 catch-up contribution for employees age 50 or over. The employer matching
contribution is 100% of employee elective deferrals up to 3% of employee compensation, with a
rule that would permit a lower employer match in no more than two of the last five years. In the
alternative, the employer may make a nonelective contribution of 2% for each eligible employee
for the year and may limit the eligible employees to those with at least $5000 in compensation
for the year. Employees may designate the financial institution where their contributions are
deposited to a SIMPLE IRA account. Alternatively, the employer may make all contributions to
a single financial institution which in turn agrees to allow employees to transfer to another
institution without cost. A SIMPLE plan may be maintained only on a calendar year basis. The
IRS has issued Form 5305-SIMPLE to use as a plan document. See generally,
https://www.irs.gov/retirement-plans/establishing-a-simple-ira-plan.
403(b) plans involve employee pre-tax elective contributions and/or employer
nonelective contributions by eligible employees of certain public schools, certain tax-exempt
organizations exempt under Code Section 501(c)(3) and churches and church related entities.
One of the hallmarks of 403(b) plans is the requirement of universal availability; if it is offered
to any employees, it must be offered to all employees, with some exceptions. The funds are
invested through an annuity contract, custodial account or retirement income account for church
employees. Maximum contributions are subject to the limit on annual additions under Code
Section 415 ($55,000 for 2018), but employee elective deferrals are limited to the annual limit
under Code Section 402(g) ($18,500 for 2018) plus catch-up contributions if the employee is
eligible (age 50 or over), a special catch-up contribution is permitted for employees with 15 or
more years of service. The limits must be aggregated with any other 403(b) plan or 401(a) plan
of the same employer. Distributions are taxable when made and may be triggered by termination
of employment, death, disability, hardship, age 59-1/2 or a special reservist distribution. Each
403(b) plan must have a plan document, a requirement since 2009. However, if the 403(b) is
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limited to employee deferrals and the employer does not endorse or otherwise participate in
administration (other than forwarding payroll deductions to the applicable account or contract),
the employer may treat the 403(b) plan as not subject to ERISA and not subject to the plan
document requirement. This is becoming more difficult to maintain and caution should be raised
if there is no plan document.
401(a) plans can be either account plans like a 401(k) plan or a defined benefit plan.
Defined benefit plans provide a benefit at retirement that is defined by a formula usually based
on years of service and compensation. Defined benefit plans are subject to funding based on
actuarial assumptions and complex rules under the Code. Some current defined benefit plans are
“cash balance plans” that use a formula that looks like an account balance but are funded based
on actuarial rules.
More often, nonprofit organizations sponsor a 401(k) plan under which employees may
defer compensation on a pre-tax basis or an after-tax Roth basis. Employers may choose to
make matching contributions for employees making deferrals and/or profit sharing contributions
for all eligible employees. The maximum compensation that can be used to determine benefits is
limited under Code Section 401(a)(17) and is $275,000 for 2018. Elective deferrals are limited
to $18,500 for 2018, plus $6,000 for catch up contributions. Most 401(k) plans give participants
the right to direct investment of contributions among mutual funds. 401(k) plans must not
discriminate in favor of highly compensated employees. For 2018, highly compensated
employees generally mean employees with compensation of $120,000 or more. The specific
tests for 401(k) plans test the employee deferrals under the average deferral percentage (ADP)
test and test matching contributions under the average contribution percentage (ACP) test which
are conducted each year. If the ratios required to satisfy the tests are not met, deferral
contributions may be refunded as taxable distributions in the following year and matching
contributions may be forfeited. To avoid the testing and possible reduction of benefits, 401(k)
plans have “safe harbor” designs. In general, safe harbor plans operate for a full year at a time,
based on notice to employees provided before the year begins, and provide set matching
contributions or fixed profit sharing contributions that are fully vested from the time of
contribution. Under a safe harbor plan, highly paid employees may contribute the maximum
amounts without risk of benefit reduction.
Section 457(b) plans are available for certain non-governmental tax exempt organizations
under Code Section 501(c) and state or local government entities. In many ways, a 457(b) plan
looks like a 401(k) plan. However, the eligible employees are limited to a “top hat” group of
selected management or highly compensated employees. Eligible employees may contribute
through salary reduction deferrals; employer contributions may be made but are not required.
The maximum contribution, the sum of both employer and employee contributions, is set each
year and for 2018 is $18,500. There is also a special catch-up provision allowed in the three
years before normal retirement that can be as much as twice the annual limit. Because 457(b)
plans are deferred compensation plans, the annual limit is not aggregated with the annual limit
for 403(b) or 401(k) plans, thus permitting nonprofit executives to participate in both types of
plans and, in effect, doubling their maximum savings. Amounts are not distributed until the
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earliest of termination of employment, age 70-1/2 or unforeseeable emergency and are taxed
when the distribution is made, including if made in installments over time. 457(b) plans are
exempt from Code Section 409A rules.
457(f) plans are also deferred compensation plans but are subject to more complex rules
and must also meet the requirements of Code Section 409A deferred compensation rules. Like
457(b) plans, 457(f) plans are available only to a select group of management or highly
compensated employees. Although there are no limits on the amount of benefits, taxation occurs
when amounts are no longer subject to a substantial risk of forfeiture. In essence, when the
individual is vested, the benefit is taxed. Generally, the 457(f) plan needs to be designed so that
upon vesting the benefit is paid out or the employee would have a tax liability without any cash
available to pay the taxes. Payments over time are difficult to structure unless each payment is
subject to a substantial risk of forfeiture until paid. The exception under Code Section 457(f)
follows the Code Section 409A exception for short term deferrals. If the benefit must be paid
within 2-1/2 months after the end of the year in which the benefit is no longer subject to a
substantial risk of forfeiture (the so-called March 15 rule), the benefit is not subject to Code
Sections 457(f) or 409A. Under Code Section 457(f), a substantial risk of forfeiture requires that
the benefit be conditioned upon a performance goal, involuntary termination of employment,
continued future service to a fixed date, or certain noncompetition provisions.
Section 457(f) plans and certain other arrangements which may involve deferred
compensation must also comply with Code Section 409A. A violation of Code Section 409A
results in a 20% excise tax on the individual as well as potential interest penalties. Therefore, the
exemptions under Code Section 409A are important. The March 15 rule mentioned above is also
called the short term deferral exemption and is used in bonus and severance pay arrangements in
particular. Code Section 409A also has an exception for severance pay which is limited to no
more than the lesser of two times pay or 2 times the IRS’ annual compensation limit (e.g. for
2018, 2 x $275,000 = $550,000) and is not paid out over more than 24 months. A bona fide
severance plan is exempt from Code Section 457(f) and can thus pay out over time without
taxing the full amount immediately. Code Section 409A also prohibits acceleration of the timing
of deferred compensation payments or changes in the form of payment. However, if the benefit
under a 457(f) plan becomes vested and taxable before an event that triggers payment under the
457(f) plan, the amount needed to cover taxes on the amount that is taxable may be paid at the
time the benefit becomes taxable if allowed in the plan.
Welfare benefits can include:
•
•
•
•
•
•

Medical, dental, vision coverage
Disability coverage
Group life insurance
Vacation/sick leave/PTO
Dependent care spending accounts
Flexible health spending accounts
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A cafeteria plan must comply with Code Section 125 and is the mechanism by which the
premiums employees pay for employer sponsored welfare benefits can be paid on a pre-tax basis.
A cafeteria plan may cover medical, dental, vision, group life and disability insurance benefits,
as well as a dependent care spending accounts or flexible health spending accounts. The
employer determines which benefits to offer under to cafeteria plan. The cafeteria plan requires
employees to elect the benefits and premiums they desire prior to the beginning of the year and
to make no changes to those benefits during the year unless there is a “change in status” which
includes a limited number of situations for an employee to drop or add coverage.
A recent development is a Qualified Small Employer Health Reimbursement Account or
QSEHRA under Code Section 9831(d) which was enacted on December 13, 2016. Small
employers (fewer than 50 full-time employees) of an employer that does not offer any group
health plan can be reimbursed for medical expenses and/or premiums for health insurance for
individual policies or offered by a separate entity or employer. Limits for self-only
reimbursements are $5,050 for 2018 and for family reimbursements are $10,250 for 2018, with
the limits subject to cost-of-living increases yearly. If offered, the employer must offer the
QSEHRA to all full-time employees on a uniform and consistent basis and not offer any health
plan. Annual and initial notice to employees is required. Failure to provide the required notice
results in a $50 per employee fine. Failure to maintain the QSEHRA according to the rules,
disqualifies the entire QSEHRA arrangement and results in a $100 per day per eligible employee
penalty.
Employers with 50 or more full-time employees are subject to the Affordable Care Act
(ACA) and the shared responsibility requirements. Under ACA, a large employer must offer
substantially all (i.e. 95%) of full-time employees group medical coverage that meets the rules
for minimum essential coverage and is “affordable”. If the employer fails to make such an offer,
the employer is required to pay a monthly penalty for all full-time employees in excess of 30
full-time employees. For 2018, the penalty amount is $193.33 per month or $2,320 per year per
full-time employee. If a large employer offers minimum essential coverage that is not
affordable, the ACA penalty per employee who obtains medical coverage through the ACA
exchange is $290 per month or $3,480 per year for 2018. These penalties on employers are in
full force and effect for 2018 and beyond. Under the Tax Reform 2018, starting in 2019, the
individual mandate has been effectively eliminated by lowering the penalty under that provision
to zero. For 2018, the individual mandate penalty remains at the greater of (i) $695 per adult or
$2,085 per family or (ii) 2.5% of the excess of household income over the threshold amount of
income that requires the employee to file an income tax return but not greater than the national
average for annual premiums for the bronze level plans on the ACA Exchange.
Related to the employer requirements under ACA are the annual reporting requirements.
The large employer must provide employees who have been full-time during any month with a
Form 1095-C showing whether they were offered or covered by ACA-compliant medical
coverage. This form is similar to a W-2 but does not need to be filed with the individual’s tax
return. The employer is also required to aggregate all information provided to employees under
Form 1094-C and submit that form to the IRS. The IRS has just begun to notify employers of
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the ACA penalties, based on the Form 1094-C’s filed, for 2015. Prompt review and response is
important for any employer receiving one of these notices, referred to as IRS Letter 226J.
COBRA covers the requirements under Code Section 4980B to provide continued health
coverage to participants after a loss of health plan coverage due to certain events including
termination of employment, reduction in hours or change in eligibility. COBRA is only
available if an employee is covered by an employer-provided health plan. There is no COBRA
for QSEHRAs or voluntary medical programs. COBRA provides for the employee to pay 102%
of the cost of coverage which is generally the sum of the employer and employee premium for
the level of coverage plus a 2% administrative charge. COBRA coverage extends coverage for
up to 18 months for employees and up to 36 months for family members under certain
circumstances. Health plan coverage by a subsequent employer or eligibility for Medicare may
cut short COBRA coverage in certain situations. For smaller employers with fewer than 20
employees, Georgia state COBRA generally replaces federal COBRA but does not provide the
same benefits.
For smaller employers, welfare benefits such as medical, dental, vision, life insurance and
disability are generally provided through insurance policies and thus “insured”. Self-funded or
self-insured plans for medical, dental, vision and disability mean that the employer pays the
benefits from general assets and either takes the risk of loss (benefit payment exceeding the
projected expenses) or insures the risk through a stop-loss policy. Generally, only larger
employers can accept such risks.
Vacation, sick leave, and PTO (paid time off) plans are generally payroll practices
described in employer policies. Bona fide vacation, sick leave and PTO plans are exempt from
Code Section 457 and 409A. However, there may be risks where the plan defers income. This
can occur where there is carryover or cashout of unused paid time off. Proposed regulations
under Code Section 457 have identified factors in determining whether paid vacation, sick leave
or PTO might be deferred compensation instead of mere payroll practice, including whether the
amount of leave could reasonably be expected to be used in the normal course, whether the
amount of leave can be exchanged for cash or other property, the restraints on the ability to
accumulate unused leave and carry it over to future years, whether payment of unused leave is
made promptly upon termination of employment or paid over time, and whether the program is
available only to a limited number of employees. See Prop. Treas. Reg. §1.457-11(f).
Tax Reform 2018 and Benefits
Tax Reform 2018 made few changes to retirement plans. The only significant change
allows participants in 401(k) plans who have a plan loan when they terminate employment to
extend the deadline for rolling over their distribution from the plan from 60 days to the due date
of their tax return for the applicable year. This allows participants to repay the loan or find
sufficient cash to replace the loan amount in a rollover to an IRA.
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As noted above, for health benefits the ACA individual mandate penalty was reduced to
zero, effectively repealing it starting in 2019.
For 2017 and 2018, the floor for itemizing deductions for medical expenses is reduced to
7.5% but goes back to 10% in 2019 except for taxpayers age 65 and over. However, it is
expected that fewer taxpayers will itemize deductions as a result of Tax Reform 2018.
Some of the changes affecting fringe benefits in Tax Reform 2018 are:
1.

Qualified transportation benefits programs have allowed employees to pay for
bus passes, parking, etc. on a pre-tax basis. The first change was to exclude
bicycle commuting from this benefit. The remaining benefits can still be
provided tax-free to employees but employers no longer have a tax deduction or
the benefits can be provided on a pre-tax basis through a cafeteria plan, described
above. For tax exempt employers, the value of this benefit may be subject to
UBTI.

2.

Moving expenses used to be deductible by an employee for certain “qualifying”
expenses and deductible by the employer that reimbursed them. Under Tax
Reform 2018, moving expenses, whether paid directly or reimbursed to the
employee, are taxable to the employee.

3.

Meal and entertainment expenses used to be deductible up to 50% by
employers, with a 100% deduction for qualifying meals provided on the
employer’s premises for the convenience of the employer. All deductions for
entertainment are repealed but food and beverage may still be deductible up to
50%, including qualifying meals at the employer’s premises. Payment of or
reimbursement of non-deductible entertainment or meal expenses are subject to
UBTI.

4.

Employee achievement awards such as gift cards, gift coupons, gift certificates,
vacations, meals and lodging, event tickets, securities and other items that are not
“tangible personal property” are taxable to the employee. Tangible personal
property, such as the gold watch at retirement, are still tax-free to the employee as
long as the value does not exceed $1600 for “qualified plan awards” and up to
$400 for awards that are not qualified plan awards. A qualified plan means that
the award is provided under a written plan which does not discriminate in favor of
highly compensated employees. An employee may be given a choice among
objects that are tangible person property.

5.

On-site gym or athletic facility provided for use by employees is no longer
deductible by an employer and, for tax exempt organizations, is now subject to
UBTI. There is still no taxable income to the employees for use or availability of
the on-site gym.
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6.

Tax-credit for paid FMLA leave is available only in 2018 and 2019. The credit
may be up to 25% of the paid leave. The employer must pay at least 50% of the
qualifying employee’s rate of pay and must provide at least 2 weeks of paid leave
per year. While not applicable to tax exempt entities, it may affect the
expectations of employees in comparison to the for-profit employers.
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2020

Patrick T. O’Connor

Member

2018

Kenneth L. Shigley

Member

2020

A. James Elliott

Emory University

2019

Buddy M. Mears

John Marshall

2019

Dean Daisy Hurst Floyd

Mercer University

2019

Cassady Vaughn Brewer

Georgia State University

2019

Carol Ellis Morgan

University of Georgia

2019

Hon. Harold David Melton

Liaison

2018

Jeffrey Reese Davis

Staff Liaison

2018

Tangela Sarita King

Staff Liaison

2018
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of
three hours of continuing legal education activity in the area of trial practice. These trial practice
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited”
provider of “approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years.
Excess trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Official
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure
at the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

