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Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS

In each of the Georgia SOLACE requests made to date, Bar members have graciously 
stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar.  We are grateful to the Chairperson(s) for organizing this 
program.  Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and eff orts of the Chairperson(s) and speakers, this seminar would not have been possible.  
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success 
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned.  All of us at ICLE hope your attendance will 
be benefi cial as well as enjoyable   We think that these program materials will provide a great 
initial resource and reference for you.  

If you discover any substantial errors within this volume, please do not hesitate to inform us.  
Should you have a diff erent legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.  

Your comments and suggestions are always welcome.

Sincerely, 
Your ICLE Staff 

Jeff rey R. Davis
Executive Director, State Bar of Georgia

Tangela S. King
Director, ICLE

Rebecca A. Hall
Associate Director, ICLE

V
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AGENDA

  PRESIDING:
  Frank T. Gomez, Program Chair, Frank Gomez Law LLC, Atlanta

 7:30 REGISTRATION AND CONTINENTAL BREAKFAST (All attendees must check in upon
  arrival. A jacket or sweater is recommended.)

 8:10 WELCOME AND PROGRAM OVERVIEW
  Frank T. Gomez

 8:15 LEGISLATIVE UPDATE
  Daniel F. Farnsworth, Farnsworth Law, LLC, Atlanta

 8:45 UNDERSTANDING THE NHTSA STUDIES
  Joshua “Josh” Ott, Caselock, Inc., Woodstock

 9:45 BREAK

 10:00 BLOOD TESTING FOR DUMMIES
  Joseph P. St. Louis, Nesci & St. Louis PLLC, Tucson, Arizona

 11:15 DON’T DO THAT!
  Jessica R. Towne, Jessica R. Towne, PC, Lawrenceville

 12:15 LUNCH (Included in registration fee.)
  Attendees should obtain lunch and return to meeting room for lunch speaker’s    
  presentation.

 12:30 CURRENT HOT TOPICS IN DUI LAW
  George C. Creal, Jr., George C. Creal Jr. PC Trial Lawyers, Atlanta

 1:30 BREAK

 1:45 MARKETING YOUR DUI PRACTICE IN A NONMARKETABLE WORLD
  Moderator: Marny J. Heit, Heit Law, Atlanta
  Panelists:
  Nathan E. Fitzpatrick, The Fitzpatrick Firm, LLC, Atlanta
  Tiffini K. Duncan, Duncan Law Firm, Augusta
  Richard S. Lawson, Attorney at Law, Atlanta
  Allison E. “Allie” McCarthy, The Law Offices of Allie McCarthy, Athens

 2:45 DUI CASE LAW UPDATE
  Frank T. Gomez

 3:15 ADJOURN

VII
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I. The Three Phases of DUI Detection 
 
 The First phase is “Vehicle in Motion.” Law Enforcement Officers are 
trained to look for (24) cues to indicate that a driver is possibly impaired. 
These include failing to maintain lane, driving without headlights, making 
wide turns, etc. When an officer decides to stop a vehicle, they are then 
trained to observe the way the vehicle stops. The stopping sequence may 
provide the officer with additional evidence that the driver is possibly 
impaired. There are times in which the officer may not observe anything 
during Vehicle in Motion that makes them suspect that the driver is possibly 
impaired (equipment violations, speeding, roadblock, etc.) During the next 
phase, the officer may see signs of possible impairment that leads to a DUI 
arrest. 
 
 The second phase is “Personal Contact.” This is probably the most 
important phase for two reasons. The first is that, this is the only phase that 
is going to occur during every DUI investigation. Additionally, it is many 
times the phase that a jury is going to put the most weight in because, they 
are judging if the driver is acting and looks the way they expect of an 
intoxicated person. In this phase officers are trained to use their senses to 
identify indicators of possible impairment. (Bloodshot eyes, soiled clothing, 
fumbling fingers, open containers, slurred speech, admission of drinking, 
inconsistent responses, odor of an alcoholic beverage, cover up odors, etc.). 
Officers are then trained to observe the driver’s exit from the vehicle. Do 
they leave the car in gear, use the car for balance, walk with a staggered gait, 
etc.? It is important to remember that by the end of this phase an officer 
likely has probable cause to arrest the driver for DUI. In Cann-Hanson v. 
State (478.SE.2d 460 (1996)) bloodshot watery eyes and an odor of an 
alcoholic beverage were determined to be sufficient to show probable cause 
to arrest for DUI. 
 
 The last phase is the “Pre-Arrest Screening.” This includes the 
Standardized Field Sobriety Tests (SFST’s) and the Preliminary Breath Test 
(PBT). Officers are trained to administer Horizontal Gaze Nystagmus 



GEORGIA DUI UPDATE
18 of 184

(HGN), Walk and Turn, and One Leg Stand in that order. After 
administering the SFST’s, officers can ask the driver to submit to a PBT. At 
the end of this phase an officer decides whether or not they will arrest the 
driver for DUI. Officers are trained to base this decision on the totality of the 
circumstances, but in many cases the arrest decision comes down to the 
results of the SFST’s. 
 
II. Development of the SFST’s 
 
 Starting in (1975), the Southern California Research Institute (SCRI) 
with funding from the National Highway Traffic Safety Administration 
(NHTSA), began research studies to determine which roadside SFST’s were 
the most accurate. Prior to this, officers were using their own tests, 
instructions, and clues that were not standardized between officers. This lead 
to problems in court of determining how much weight the tests should be 
given. The goal was to standardize the tests and observations and determine 
which tests were the most reliable at distinguishing Blood Alcohol 
Concentrations (BACs) at or above the legal limit.  
 
 SCRI started with the (6) most commonly used field sobriety tests 
throughout the United States. These tests were; One Leg Stand, Finger to 
Nose, Finger Count, Walk and Turn, Alcohol Gaze Nystagmus (HGN now), 
and tracing (a paper and pencil exercise). The three most reliable tests are 
the ones we now know as the SFST’s. The Finger to Nose test is used as part 
of the Drug Recognition Expert (DRE) program, and the Finger Count is 
taught as a tool that can be used during Personal Contact. 
 

The research included three Standardized Elements for the tests. The 
first is Standardized Administrative Procedures. Which means that there 
is a required manner in which the passes must be conducted for HGN, 
required instructions for each of the tests, and required demonstrations that 
must be given for the Walk and Turn and One Leg Stand. The second is 
Standardized Clues. Which means officers are looking for specific clues 
during each one of the tests. The last is Standardized Criteria. This means 
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that officers must observe a specific thing to count a clue. An example is to 
count missing heel to toe for the Walk and Turn, a person has to miss heel to 
toe by more than one half of an inch. NHTSA states that it is necessary to 
emphasize that the validation only applies when the Standardized Elements 
are followed. 
 
 The Original Research determined how accurate each of the tests was 
at predicting if a person’s BAC was at or above 0.10 grams. When (4) or 
more clues was observed, HGN was 77% accurate. When (2) or more clues 
was observed, the Walk and Turn was 68% accurate, the One Leg Stand was 
65% accurate. 
 
 There were three validation studies that were conducted between 
(1995) and (1998). The Colorado (1995), Florida (1997) and San Diego 
(1998). The primary study that will be addressed is the San Diego study 
because it is the study that officers currently use to testify as to how reliable 
the SFST’s are. The Colorado study was still dealing with a BAC of 0.10 
grams and officers were 86% correct in their arrest/release decisions. 
Additionally, 93% of those arrested had a BAC of 0.05 grams or more. The 
Florida study was the first study dealing with the lower BAC of 0.08 grams. 
Officers were 95% correct in their arrest/release decisions. 
 
 The San Diego study involved (297) drivers, and the mean BAC of 
those drivers was 0.122 grams. Additionally the mean BAC of the drivers 
that were arrested was 0.150 grams and the mean BAC of those drivers not 
arrested was below 0.050 grams. Remember that the target BAC is 0.08 
grams, so the further away from the target that you get the easier it is for an 
officer to make a correct decision. For example: a person that is two times 
the legal limit would be expected to show more obvious indicators of 
impairment than someone who is right at the legal limit. The officers in this 
study also had access to PBT’s. 
 
 How accurate are the SFST’s based on the San Diego study? When 
(4) or more clues was observed, HGN is 88% accurate. When (2) or more 
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clues was observed, the Walk and Turn is 79% accurate, the One Leg Stand 
is 83% accurate. When the tests are combined, the accuracy rate is 91%.  
 
 To understand exactly what this means you need to understand what 
constitutes a “correct” decision and an “incorrect” decision. A “correct” 
decision was when a person was at or above the BAC level and the officer 
arrested them, or if the person was below the BAC level and the officer 
released them. An “incorrect” decision was when a person was at or above 
the BAC level and the officer released the person (false negative), or the 
person was below the BAC level and was arrested (false positive). 
 
III. False Positives 
 
 What exactly is a false positive? It is a test that incorrectly indicates a 
condition exists when it in fact does not. You can think of it as if you went 
to your doctor and your doctor ran some tests on you. Those tests came back 
and indicated that you have cancer, but in reality you do not. Those tests 
would be a false positive.  
 
 What were the false positive rates of the SFST’s from the San Diego 
study? The false positive rates were; HGN 37%, Walk and Turn 52%, One 
Leg Stand 41% and Overall 28%. So the Walk and Turn and One Leg Stand 
are about as accurate as a flip of a coin if the person is below the legal limit. 
What these false positive rates show is that the tests are good to be used as 
screening tests, but are not reliable enough to actually prove impairment. 
 
IV. Robustness of the Horizontal Gaze Nystagmus Test 
 
 This study was published in (2007) and was funded by NHTSA. In 
was in reference to Defense arguments that when if HGN was administered 
incorrectly, it would affect the results. It was conducted in a laboratory 
setting using volunteers (drinkers) and experienced officers. 
 

There were (3) elements tested: 
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1. Stimulus Speed  

a. Fast (1 second) 
b. Standard (2 seconds) 

2. Stimulus Height (Eye Level) 
a. High (4 inches) 
b. Standard (2 inches) 
c. Low (0 inches)  

3. Stimulus Distance 
a. Close (10 inches) 
b. Standard (12-15 inches) 
c. Far (20 inches) 

 
When the test was administered correctly the false positive rate was 

67%. Now that is using the NHTSA guidelines that (4) or more clues 
indicates a BAC of 0.08 grams or more. In this study, there were far less 
false positives listed by Dr. Marceline Burns. This occurred due to her 
changing the standards. Dr. Burns indicated that (4) clues on HGN indicated 
a BAC of 0.03 grams or more. This drastically reduced the number of false 
positives. Dr. Burns gave no explanation for this, and NHTSA has continued 
instructing officers that (4) clues or more indicates a BAC of 0.08 grams or 
more. An additional disturbing note, is that 85% of the people below a BAC 
of 0.03 grams had (4) or more clues. 
 

When the stimulus was held in the higher than standard position, the 
false positive rate was 91%. 
 
V. The DRE (Drug Evaluation and Classification Program) 
 
 A Drug Recognition Expert (DRE) is an officer who has been trained 
to identify people who are impaired by drugs other than or in addition to 
alcohol. They use a 12-step Drug Influence Evaluation (DIE) to determine 
(3) things. 
 

1. Is the subject impaired? 
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2. Is the impairment due to medical issues or drugs? 
3. If it is drugs, what category/categories of drugs is/are most likely 

causing the impairment? 
 

The 12-step DIE is a standardized and systematic evaluation with the 
following steps: 

 
1. Breath Test 
2. Interview of the Arresting Officer 
3. Preliminary Examination and First Pulse 
4. Eye Examinations 

a. Horizontal Gaze Nystagmus 
b. Vertical Gaze Nystagmus 
c. Lack of Convergence 

5. Divided Attention Tests 
a. Modified Romberg Balance Test 
b. Walk and Turn 
c. One Leg Stand (On both feet) 
d. Finger to Nose 

6. Vital Signs 
a. Second Pulse 
b. Blood Pressure 
c. Body Temperature 

7. Dark Room Examination 
a. Pupil Size (Room Light, Direct Light, Near Total Darkness) 
b. Reaction to Light 
c. Nasal Cavity and Oral Cavity Examinations 

8. Check for Muscle Tone 
9. Check for Injection Sites and Third Pulse 
10. Subjects Statements 
11. Opinion of Evaluator 
12. Toxicological Sample 

 
How accurate does a DRE have to be? To become certified, a student 

has to have a 75% toxicological corroboration rate. This means that if a DRE 
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opines that (1) category of drugs is causing the impairment, that category has 
to be confirmed by toxicology. If the DRE opines that (2) categories are 
causing the impairment, at least (1) has to be confirmed by toxicology. If 
they opine that (3) categories are causing the impairment, at least (2) have to 
be confirmed by toxicology and so on. 

 
There are a couple of problems with this. The first is that in training, 

urine is primarily the type of toxicological sample that is collected. It is 
recognized that a positive urine test does not indicate behavioral impairment. 
The second is that toxicology is not able to establish whether or not a person 
is actually impaired. So is the DRE just able to predict the presence of a drug 
in a person’s body? Remember that the tests that the officers are using have 
either not been validated or have only been “validated” to indicate if a 
person is at or above a specific BAC. They have not been validated to 
indicate impairment. 
  
VI. The studies that are taught during DRE training 
 
 The DRE training course teaches officers about (2) initial studies. The 
Johns Hopkins Laboratory Study (1984) and the Los Angeles Field 
Validation Study (1985) 
 
 The Johns Hopkins Study involved volunteers and (4) DRE’s from the 
Los Angeles Police Department. The volunteers were provided a placebo or 
one of the following drugs; Secobarbital, Valium, d-Amphetamine, or 
Marijuana. The DRE’s then performed evaluations on the volunteers and 
determined if they were impaired or not impaired, and if impaired what 
category of drugs was causing the impairment. The DRE’s were 95% correct 
in identifying drug free subjects as not impaired. They classified 98.7% of 
the subjects who received a strong dose of the drug as impaired. They 
correctly identified the drug category for 91.7% of the strong dose subjects. 
The DRE’s were free to inquire how the subject’s felt, had they ever felt 
that way before, had they ever used drugs that made them feel that way, 
etc.  
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 The Los Angeles Field Validation Study used subjects who were 
actually arrested for driving under the influence of drugs. None of the 
subjects were involved in a crash, were in possession of drugs, or had any 
charges other than the DUI charge. There were a total of (28) DRE’s that 
participated in the examinations. The DRE’s had a 92.5% confirmation rate 
for at least one of the predicted drug categories. Additionally, only (11) of 
the (173) subjects had no drugs in their system. 
 
VII. The Heischman Studies 
 
 The Laboratory Validation Study of Drug Evaluation and 
Classification Program: Ethanol, Cocaine and Marijuana was published in 
(1996) and The Laboratory Validation Study of Drug Evaluation and 
Classification Program: Alprazolam, d-Amphetamine, Codeine, and 
Marijuana was published in (1998). Both of the studies were funded by 
NHTSA. The primary study that will be covered is the second study. 
 
 In the (1998) study, certified Drug Recognition Experts were used to 
conduct evaluations on volunteers. The volunteers had a history of drug use, 
and were dosed with the drug that they had a history of using. The 
volunteers were given thorough psychiatric and physical examinations. The 
volunteers also resided on a closed unit of the Addiction Research Center. 
This ensured that the volunteers would not be able to take any drugs other 
than those that they were dosed with. The volunteers were entered into one 
of four drug experiments depending on their drug history. Each experiment 
lasted (4) weeks and tested one of the four study drugs. There were (7) 
sessions and each session was separated by at least (72) hours.  
 

The volunteers were dosed with either an active drug or placebo and 
then evaluated by a DRE. The evaluation consisted of: a breath test, 
assessment of eye tracking, Nystagmus, and convergence; performance of 
Romberg Balance, Walk and Turn, One Leg Stand, and Finger to Nose, 
measurement of vital signs, examination of pupils in ambient room light, 
nearly total darkness, indirect light, and direct light, and assessment of 
muscle tone, attitude, coordination, speech, breath odor, and facial 
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appearance. The DRE’s did not question the volunteers about recent drug 
use, nor did they interrogate them to solicit admissions about drug use. 
 

So how accurate were the DRE’s? 
 

Of the (96) times a placebo dose was administered, the DRE’s 
determined that the person was impaired (27) times. That is a rate of 28.1%. 
This means that the DRE’s incorrectly determined that one out of every four 
actually sober people was impaired.  
 

Additionally, of the people who had been dosed with a drug, The 
DRE’s were only 32.1% accurate in correctly predicting the drug category. 
 

It should additionally be noted, that of the (24) volunteers that 
received a “high” dose of marijuana, (8) of them, 33%, were ruled, “not 
impaired.” 

 
In the (1996) study, of the (54) times a placebo dose was administered 

the DRE’s determined that the person was impaired (22) times. That is a rate 
of 40.7%. The DRE’s were only 50.6% accurate in correctly predicting the 
drug category. If the cases in which the DRE concluded that ethanol was 
causing the impairment were excluded, the DRE’s were only 44.4% correct 
in predicting the drug category. 

 
The problem that occurred in the (1996) study is that due to the 

volunteers not residing at the facility, they were able to use drugs on their 
own. In some of the cases in which a placebo dose was administered, the 
volunteer had a positive predose urine test for drugs. It was stated that, “it is 
highly unlikely that this contributed to behavioral impairment because the 
blood sample obtained at the time of the DEC evaluation for each of these 
cases tested negative for the parent drug. It is widely recognized that a 
positive urine drug test does not indicate behavioral impairment.” 

 
In the conclusion of the study, it stated that there were several 

differences between the controlled laboratory conditions and typical field 
conditions. In the field, there is preliminary evidence (e.g., impaired driving, 
drugs or drug paraphernalia in possession, odor of marijuana) that is 
suggestive of drug use, and DRE’s know this before conducting the 
evaluation. It additionally stated that, DRE’s attempt to supplement 
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information from the evaluation by interviewing suspects and often receive 
incriminating statements or confessions of drug use. 

 
The (1996) study also noted, “until a broad range of drugs and drug 

doses are tested on the DEC evaluation and independent performance tests 
under laboratory conditions, it is difficult to assess the validity of the DEC 
evaluation with respect to impairment criteria. Such validation is critically 
needed, however, because the current means of confirming a DRE’s 
prediction of impairment is the presence of parent drug or metabolite in 
blood or urine, which, with the exception of ethanol, provides little, if any, 
information concerning behavioral impairment.” 

 
These studies indicate that without evidence or admissions of drug 

use, DRE’s are not very accurate. They are less than 50% accurate at 
predicting the drug category and incorrectly rule sober people to be impaired 
at a rate of 28% to 40% respectively. And with the lack of independent 
performance research, there is no way to know if impairment is actually 
present or is the DRE only able to predict drug use. 

 
VIII. Conclusion 
 
 The purpose for the SFST’s has been to provide officers with 
screening tests to determine whether or not they should make an arrest for 
DUI. These tests are beneficial to officers for that purpose. The SFST’s 
screen out some drivers who would otherwise have been arrested based on 
probable cause if no testing was conducted. However, with the false positive 
rates of the SFST’s, they are not reliable enough to actually prove whether 
or not someone is actually impaired. 
 
 The DRE program is beneficial in providing officers with more 
information of possible drug impairment. Using additional tests and having 
more signs of possible drug use/impairment, releases some drivers who may 
have been arrested. The problem is that with high rates of false positives and 
lack of independent performance research, the DRE program is not reliable 
enough to indicate whether or not someone is actually impaired. 
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2

WHAT WERE THE SFST’S HAT WERE THE SFST
DEVELOPED FOR?

Screening tests to assist officers in arrest Screening
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3

SCRI/NHTSA STUDIES
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Robustness of HGN (2007)Robustness of HGN (2007)
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HISTORY OF THE SFST’S
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Six tests were used in the initial studies
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Finger to Nose
Finger Count

3.

Finger Co
Tracing

4.

Tracing
Nystagmus (Alcohol Gaze Nystagmus)

5.

Nystagmus (Alco
Walk and Turn 

6.

Walk and Turn 
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4

CORRECT DECISION

ORIGINAL RESULTS

HGN (4/6 clues) = 77% reliable (0.10 HGN (4H
BAC)

Walk and Turn (2/8 clues) = 68% reliable Walk and TurW
(0.10 BAC)

One Leg Stand (2/4 clues) = 65% One Leg Stand (2/4 cO
reliable (0.10 BAC)

CASELOCK, INC
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5

STANDARDIZED ELEMENTS
Standardized Administrative Procedures

Standardized Clues

Standardized Criteria

It is necessary to emphasize this validation applies only It is necIIt is necI
when:when:

The tests are administered in the prescribed, standardized The tests T
manner

The standardization clues are used to assess the suspect’s The standardizT
performancepp

The standardization criteria are employed to interpret that The standardizaT
performance. p

If any one of the SFST elements is changed, the validity may be If any one of the SI
compromised. 

CASELOCK, INC

SAN DIEGO (1998) (0.08 BAC)

HGN is 88% accurate

Walk and Turn is 79% accurate

One Leg Stand is 83% accurate

Combined 91% accurate

CASELOCK, INC
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SAN DIEGO (1998)

Overview of the study

297 Drivers

Mean BAC 0.122

217 Arrests with a Mean BAC of 0.150

65 Warnings with Mean BAC of 0.044g

15 Citations with a Mean BAC of 0.046

Officers had access to PBT’s

CASELOCK, INC

DEFINITION: : FALSE E POSITIVES

A test result that is incorrect because the 

test indicated a condition or finding that g

does not exist (www.dictionary.com)

CASELOCK, INC
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SAN DIEGO (1998)
The False Positives

28% < 0.08 were estimated to be over

37% < 0.08 had 4/6 clues or more on HGN

52% < 0.08 had 2/8 clues or more on WAT

41% < 0.08 had 2/4 clues or more on OLS

CASELOCK, INC

ROBUSTNESS OF HGN (2007)
Study was done in reference to defense arguments 

Stimulus Speed

1 second and 2 seconds

Stimulus Height

0 inches, 2 inches, and 4 inches

Stimulus Distance

10 inches, 12 inches, 20 inches

CASELOCK, INC
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ROBUSTNESS OF HGN (2007)

When administered CORRECTLY!!!

67% < 0.08 had 4/6 clues or more

65% < 0.05 had 4/6 clues or more

85% (6/7) < 0.03 had 4/6 clues or more 

6/6 observed at BAC of 0.029

Stimulus Too Highg

91% < 0.08 had 4/6 clues or more

90% < 0.05 had 4/6 clues or more

CASELOCK, INC

ROBUSTNESS OF HGN (2007)

HGN is a robust procedurep

4 clues can be 0.03 BAC and above

6 clues can be 0.06 BAC and above

CASELOCK, INC
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DRUG RECOGNITION EXPERT (DRE)OGNITION EXP
PROGRAM

Is the subject impaired?

Is the impairment due to medical issues or p

drugs?

If it is drugs, what category/categories of g g y g

drugs are most likely causing the impairment?

CASELOCK, INC

DRUG INFLUENCE EVALUATION UENCE E
(DIE)

1. Breath Test

2. Interview of the Arresting Officerg
3.

g
Preliminary Examination (First Pulse)

4.

y

Eye Examination
5.

y
Divided Attention Tests

6. Vital Signs (Second Pulse)

7.

g ( )

Dark Room Examination
8. Check for Muscle Tone

9. Check for Injection Sites j s (Third Pulse)
10.

j
. Subjects Statementsj

11.
j

. Opinion of Evaluator

12.
p

. Toxicological Sampleg p

CASELOCK, INC
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HOW ACCURATE DO THEY HAVE TO TE DO T
BE?

75% Toxicological confirmation

If call two categories, one has to be present

Is the person impaired or is the drug just p

present?

CASELOCK, INC

JOHNS HOPKINS JOHNS HOPKINS 
(LABORATORY STUDY) (1984)

95% correct in identifying drugug-g-free subjects as 
“unimpaired”

98.7% of high dose subjects classified as “impaired”g

91.7% correctly identified the category of high dosed 
subjects 

DRE’s were free to inquire how subject’s felt, had they q j , y
ever felt that way before, had they ever used drugs y , y
that made them feel that way, etc.

CASELOCK, INC
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LAPD (FIELD STUDY)(1985)

173 Drivers arrested for DUIU -I-Drugs

Excluded crashes, subjects in possession of drugs j p g

or subjects who had any charges other than DUI

g

UIUI-j

Drugs

1 had no drugs or alcohol

10 had only alcohol

92.5% confirmation rate for at least one predicted 

drug category

CASELOCK, INC

HEISCHMANN 1 (1996)HEISCHMANN 1 (1996)1
ETHANOL, COCAINE AND MARIJUANA

Volunteers were given thorough psychiatric and g

physical examinations

40% of placebo doses predicted to be impaired

44% accurate in drug class predictions

DRE’s supplement info by interviewing subject

Preliminary evidence in the field; impaired driving, y

drugs or drug paraphernalia

CASELOCK, INC
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HEISCHMANN 2 (1998)HEISCHMAN
ALPRAZOLAM, D

MAN
D-

2 (1998)2NANN
D-AMPHETAMINE, RAZOLAM, DRAZOLAM, DDDDD- MPHETAMIMPHETAMMAAAAA

CODEINE, MARIJUANA

Volunteers were given thorough psychiatric and g

physical examinations

Volunteers resided at the facility

28% of placebo doses predicted to be impaired

32.1% accurate in drug class predictions

33% of “high” dose marijuana subjects were ruled g

unimpaired

CASELOCK, INC

Until a broad range of drugs and drug doses are tested on g g g

the DEC, and independent performance tests under , p p

laboratory conditions, it is 

pp

s s difficult to assess the validity with y ,

respect to impairment criteria.

Such validation is s critically needed d because, the current y ,

means of confirming a DRE’s prediction of impairment is g p

presence of the drug or metabolite in 

p

nn blood or urinenene, which p g ,

provides little, if any, information concerning behavioral p

impairment.

Heischman 1 (1996)

CASELOCK, INC
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Need for a reliable Standardized Assessment Procedure

A third reason is that chemical tests usually disclose only that A third reason is that chemical tests usually disclose only that 
the subject has used a particular drug recently. The chemical j p g y
test usually does not indicate whether the drug is test usually does not indicate wheth
psychoactive at the present time. 

Thus, the DRE procedures are needed to establish that the Thus, the DRE procedures are needed to establish that the T
subject not only has used the drug, but also that he or she is j y
under the influence.  

(DRE Instructor Manual Session 3, page 6)

CASELOCK, INC

CONCLUSION

What does this mean?

There are limitations to these tests 

The SFST’s are good screening devices (assisting g g

officers in making arrests decisions)

The DRE Evaluation is a useful ul toolol for Law 

Enforcement, but should be used for PC

CASELOCK, INC



GEORGIA DUI UPDATE
41 of 184

14

QUESTIONS?

Joshua Ott
678-438-6215

Caselockinc@gmail.com
Caselockinc.com

CASELOCK, INC
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10:00 BLOOD TESTING FOR DUMMIES
  Joseph P. St. Louis, Nesci & St. Louis PLLC,    
  Tucson, Arizona
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www.AZDefense.com 

 
Tucson 

Don’t Panic 

It’s not as scary as it seems 
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The DUI Blood Checklist 

Blood Test Checklist 
 

Collection issues: 
 

 Was the client’s blood collected in gray-topped tubes? 
 

 Are there two tubes? 
 

 Did both tubes come from the same blood kit with the same expiration 
date? 

 
 Was the blood collected before the tubes’ expiration date? 

 
 Did the equipment used to draw the blood (the needle and the hub) 

come from the same blood kit that contained the tubes used to collect 
the client’s blood? 

Blood Testing 
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Terminology 

• A telegraph is the piece of equipment 
used to create a message. 

• A telegram is the document produced. 

Terminology 

Telegraph Telegram 
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Terminology 

• A telegraph is the piece of equipment 
used to create a message. 

• A telegram is the document produced. 
• A gas chromatograph is the piece of 

equipment used to test blood. 
•  A chromatogram is the document 

produced (the written printout). 

Terminology 

Gas Chromatograph Chromatogram 
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Blood Testing 

• Most of the time crime laboratories store 
blood in a cold storage room or 
refrigerator. 

• When an analyst is ready to test blood she 
goes and gets a cart with up to 40 boxes 
of blood drawn from people who have 
been arrested. 
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Blood Testing 

• The boxes are brought to her 
workspace – called a “hood” because 
it is a desk with a ventilation system 
that draws air (and any air-borne 
pathogens) out of the workspace 
when blood is opened. 

The Hood 
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Blood Testing 

• Most laboratories can test up to 110 
samples in one blood run. 

• This is because the carousel (the 
device that holds the samples that are 
being tested) only has 110 slots. 

 

The Carousel 
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Blood Testing 
• Most labs make two vials of blood 

for each person being tested. 
• So they will prepare two samples 

from one of the tubes of your client’s 
blood. 

 

Blood Testing 

• Because there are a number of other 
types of samples they have to test in a 
blood run, the maximum number of 
defendant samples they can test is 
somewhere close to 40 people (80 out 
of the 110 available slots). 
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Blood Testing 

• A blood run should include 
calibrators, controls, mixed 
standards, blanks, and verifiers.   

• We’ll go through those individually. 
 

Calibrators 

• Calibrators are samples of a known 
value that we introduce at the beginning 
of a blood run to “teach” the GC 
different alcohol levels. 

• The GC will use the measurements it 
makes of the calibrators as the ruler 
against which it measures the other 
blood samples.   
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Calibrators 

Calibrators 

• Typically four or five calibrators with 
different alcohol concentrations are 
used to calibrate the GC. 



GEORGIA DUI UPDATE
54 of 184

Calibrators 

Calibrators 

• The GC then plots a line through 
these values, and uses that line to 
measure unknown samples. 
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The Calibration Curve 

Controls 

• There are two types of controls: 
• Whole blood controls (blood and 

alcohol, in a known concentration). 
• Aqueous controls (water and alcohol 

in a known concentration) 
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Controls 

• Controls can either be made in house, or 
purchased from a manufacturer. 

• Good science requires controls with a value 
traceable to NIST (the National Institute for 
Standards and Technology). 

• To really check the accuracy of the 
calibration, there should be at least two 
controls with different values used in the 
run. 

Controls 

• It is easier to get the correct answer 
when you test water and alcohol than 
when you test blood and alcohol.   

• If you are testing blood, then your 
controls should be the same 
composition – the same “matrix.” 
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Mixed Standards 

• Headspace gas chromatography is a 
separation science. 

• To give us accurate results, the GC must 
be able to separate ethyl alcohol from 
other chemically similar substances. 

• We must be able to show that alcohol 
burns in the GC at a different time than 
other substances.   

Mixed Standards 

• To show that we can separate ethyl 
alcohol from other substances, we 
test several chemically similar 
substances (usually six) in one 
sample, to show they all burn at 
different times. 
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Blanks 

• What we call blanks are really negative 
controls – because they aren’t blank.  

• We put a chemical, called an internal 
standard, into every sample that we test. 

• Usually it is normal propanol, or n-
propanol, which is an alcohol with a 
different molecular structure than ethyl 
alcohol, so it burns at a different time. 
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Blanks 

• We need to make sure that we don’t 
have unknown substances 
(contaminants) being accidentally 
introduced into blood samples during 
the testing process.  

• So we run samples with just the 
internal standard in them.  
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Blanks 

• Labs doing drug testing for the 
Department of Transportation use a 
blank after every sample tested. 

• Crime laboratories use one or two 
blanks out of 110 samples. 

Verifiers 

• At the end of the run, many labs test 
a series of samples to ensure that the 
calibration stayed constant 
throughout the blood run, usually by 
retesting the calibrators. 
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Calibrators 

Verifiers 

• However, telling a GC to measure a 
sample as .10 at the beginning, then 
measuring the sample at the end to 
see if it reads .10, doesn’t tell you 
that the result is accurate. 
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Verifiers 

• If the wrong value was used during 
calibration, reading the sample as that 
wrong value at the end doesn’t mean 
that any of the test results you 
obtained were accurate. 

A Quick Review 

• What is the name of the instrument used 
to test blood?   

• A gas chromatograph  
• What is the name of the graphs it prints 

out?   
• chromatograms  
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A Quick Review 

• What are the names of the samples we 
use to teach the instrument different 
alcohol levels?   

• calibrators  
• What are the names of the samples we 

use to check the accuracy of the results?    
• controls  

A Quick Review 

• What are the names of the samples we 
use that contain chemically similar 
substances?   

• mixed standard  
• What are the names of the samples with 

just the internal standard?    
• blank  
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A Quick Review 

• What are the names of the samples we 
use at the end of the run to make sure that 
the calibration remained constant 
throughout the run?   

• verifier  

Blood Testing 

• First the analyst creates a run sheet – a 
list of the samples that will be tested, and 
the order they will be tested in. 
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Blood Testing 

• First the analyst creates a run sheet – a 
list of the samples that will be tested, and 
the order they will be tested in. 

• Usually the unknown subject samples 
(your client’s blood) are listed from 
lowest police or laboratory case number 
to highest case number. 
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Blood Testing 
• The analyst will prepare samples of 

everything that is going to be included in 
the blood run, starting at the beginning, 
and hopefully going through in order. 

• First she makes the calibrators, mixed 
standards, the blank, and maybe one or 
more controls. 

Blood Testing 

• Then she makes unknown subject 
(defendant) samples. 

• From time to time, she will add in more 
control samples – maybe every ten 
samples. 

• At the end she will make the samples of 
any verifiers being used. 
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Blood Testing 

The Pipetter

• Many labs pour some of your 
client’s blood into a small 
plastic cup, called a cuvette. 

• We add the internal standard 
(n-propanol) to every sample 
we test. 

 



GEORGIA DUI UPDATE
69 of 184

 The Pipetter

Headspace Vials 
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Headspace Vials 

• Usually we pipette in 100 or 250 
microliters of blood. 

• Usually we pipette in about 10 times 
as much of the n-propanol. 

Headspace Vials 

• 100 microliters is two drops of blood. 



GEORGIA DUI UPDATE
71 of 184

Headspace Vials 

Headspace Vials 

• 100 microliters is two drops of blood. 
• 250 microliters is five drops of blood. 
• Change how much blood you put into 

the headspace vial and you change 
the BAC. 
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The Rack

The Carousel 
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The Carousel 

Sample Mix-ups 

• In many labs the analyst will have 
written all or part of a case number 
on the side of the headspace vials.   

• Often no one double checks to make 
sure that the vials are in the slots that 
the analyst believes they are in. 
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Sample Mix-ups 

• Say we have two cases 20151234 and 
20151243.   

• Your client is case 20151234. 
• The analyst thinks she has put your 

client’s blood samples in slots 56 and 
57. 

  

Sample Mix-ups 

• She has really put the samples from 
the other case into slots 56 and 57. 

• The blood result you get will not be 
from your client’s blood. 

  



GEORGIA DUI UPDATE
75 of 184

Sample Mix-ups     

• Unless someone in the lab finds the 
error at the time the blood is tested, 
no one will ever know that they have 
reported someone else’s blood result 
as being your client’s blood result.   
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Blood Testing 
• We don’t test the blood itself. 
• We don’t test the liquid at all. 
• We heat up the sample.   
• A gas forms in the vial over the liquid – 

in the “headspace”. 
• One by one, the vials are moved from the 

carousel to the gas chromatograph by the 
autosampler. 

Blood Testing 
• After the vial is moved over to the 

gas chromatograph, a needle pierces 
the rubber septum, and draws out a 
sample of the gas that has formed 
above the liquid – the gas in the 
“headspace.” 
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Headspace Vials 

Blood Testing 
• After the vial is moved over to the 

gas chromatograph, a needle pierces 
the rubber septum, and draws out a 
sample of the gas that has formed 
above the liquid – the gas in the 
“headspace.” 

• The gas is injected into the gas 
chromatograph. 
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Blood Testing 

• The analyst isn’t there when this is 
happening. 

• She has loaded the carousel with up 
to 110 samples, started the testing, 
and gone home. 

• It can take up to 12 hours for the 
entire run to be tested.   
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Computer 
Data System

Carrier Gas Oven

Capillary Column

Injection Port

Detector

[Autosampler]

Picture of a column iPiPiPiPiPiiiPiPiPiPPPiPictctctururu ee e ofoffofo aa ccololumumn n 
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Yes, Hydrogen. 

Blood Testing 

• The gas chromatograph is an oven 
controlled by a computer. 

• You can change the settings, and 
change the results, before the test is 
run. 
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Blood Testing 

• You can also go into the electronic 
data and change the settings, and 
change the results, after the test is 
run. 
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Blood Testing 

• The analyst comes back into the lab 
the next business day and there are a 
stack of papers on a printer. 

• These are the printed results of the 
blood run, called chromatographs. 

Blood Testing 

• The information collected by the 
computer has been processed by a 
software program – such as JusticeTrax - 
into the format of the chromatograms that 
you receive. 

• The analyst often looks only at the 
printed chromatograms, not the electronic 
data. 
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Blood Testing 

• If the software program has printed 
incorrect information, there is no way of 
knowing without comparing the 
electronic data to the printed 
chromatograms. 

Blood Testing 
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Blood Testing 

• In this case, we have told the gas 
chromatograph to label anything that 
burns at 1.350 minutes as ethyl alcohol. 

• It doesn’t matter what comes through the 
flame detector at 1.350 minutes – it will 
be labeled as alcohol.  
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The X axis 
measures time 
(minutes)
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The Y 
axis 

measures 
voltage

Each column should have two 
peaks, because it is measuring 

two substances.  
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The second peak is the internal 
standard (n-propanol))
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This chromatogram displays                                                                                    
results for two columns

The graph for column 
two on bottom

The graph for column 
one on top

Blood Testing 

• We set up the second column so that ethyl 
alcohol will come out at a different time – 
in this case 2.004 minutes.   

• This is a confirmation column – it 
confirms that the substance that went 
through the first column at 1.350 minutes 
was ethyl alcohol. 
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Blood Testing 

• We know that other substances burn 
at 1.350 minutes in the first column, 
but if it wasn’t ethyl alcohol we 
wouldn’t expect it to also burn at 
2.004 minutes in the second column.   

Blood Testing 

• However, many labs only measure 
the amount of alcohol present on one 
column – the other column is a 
“confirmatory column” – it confirms 
that ethanol is coming out where we 
expect it to in both columns. 
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Blood Testing 

• Finally, we test two samples from 
each defendant, and the results have 
to agree within a set amount –
something like  .004 or 3%. 

Software Issues 
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Incorrect Names 
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Incorrect Vial Numbers 
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Partial Data Collection 
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The Mothership 
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Not Accurate  
=  

Not Guilty 
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Not Reliable  
=  

Not Guilty 

 
• Why the goofy title? 
• Why not something simple like 

“Connecting with Jurors?” 
• I’ll explain it with comic books. 
• Specifically, the X-men 



GEORGIA DUI UPDATE
105 of 184

Professor X 

• Psychic abilities. 
• Runs a school for 

mutants. 
• Wants peace between 

humans and mutants. 
• Protects humanity from 

threats (including evil 
mutants). 

Apocalypse 
• Turning dust into larger 

forms of matter. 
• Turning larger forms of 

matter into dust. 
• Supercharging the powers of 

other mutants. 
• Superhuman strength. 
• Superhuman endurance. 
• Telekinesis. 
• Telepathy. 
• Immortality. 
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Apocalypse 

• Was a god in ancient 
Egypt. 

• Awakens in the modern 
world. 

• Decides humanity has 
lost its way. 

• Wants to destroy the 
modern world and start 
over. 

Magneto 
• Control over magnetism. 
• Grew up in a concentration 

camp in Germany. 
• May be Professor X’s oldest 

friend. 
• Helped Professor X start the 

school for mutants. 
• Believes mutants need to be 

protected from humans.  
• Willing to destroy humans 

to save mutants.  
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Magneto 
• Works with the X-men when 

the planet is in danger. 
• Fights against them when it 

is a human vs. mutant 
conflict. 

So which movie would you watch? 
X-Men v. Apocalypse X-Men v. Magneto 
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The Apocalypse Defense 

• They made a 
mistake. 

• That means the 
results are 
unreliable. 

• Therefore, my 
client is not guilty. 

The Magneto Defense 

• What’s the story? 
• Why does this 

error show that the 
test result is 
unreliable? 
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The Magneto Defense 

• Starts with arresting officers. 

Citation 
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Arrest Report 

The Magneto Defense 

Citation 
• On 01/30/16 @ 

4:14 a.m. 
• 2009 White Acura 
• Stopped at 3032 

N. 1st 

Arrest Report 
• On 1/31/16 @ 

2:26 p.m. 
• 2009 White Honda 
• Stopped at 3032 

N. Stone 
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DUI Worksheet 

Blood Draw Report 



GEORGIA DUI UPDATE
113 of 184

The Magneto Defense 

Citation 
• On 01/30/16 @ 

4:14 a.m. 

Arrest Report 
• On 1/31/16 @ 

2:26 p.m. 

DUI Worksheet 

• Released 01/30/16 
@ 4:10 a.m. 

Blood Report 

• Drawn 01/30/16 @ 
5:01 a.m. 

Citation 
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Police Report 
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Pre-trial Interview 

Evidentiary Hearing 
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Evidentiary Hearing 

Evidentiary Hearing 
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The Magneto Defense 

Citation 
• On 01/30/16 @ 

4:14 a.m. 

Arrest Report 
• On 1/31/16 @ 

2:26 p.m. 

DUI Worksheet 

• Released 01/30/16 
@ 4:10 a.m. 

Blood Report 

• Drawn 01/30/16 @ 
5:01 a.m. 

Citation 
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Police Report 

The Magneto Defense 

• Starts with arresting officers. 
• And continues with the analyst. 
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The Magneto Defense 

• What’s the story? 
• Why does this 

error show that the 
test result is 
unreliable? 
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www.AZDefense.com 

 
Tucson 
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Tear the Whole Place Down: 
Attacking Blood Test Results 

By Attacking Laboratory  
Accreditation. 

 
By Joe St. Louis 

 
Joseph P. St. Louis 
Nesci & St. Louis, P.L.L.C. 
216 N. Main Avenue 
Tucson, Arizona 85701 
(520) 622-1222 
joestlouis@azdefense.com 

 
I. The Truth About Laboratory Accreditation 

 
In the jurisdictions in which I practice, laboratories put great emphasis on the 

fact that they are accredited to ISO (the International Organization for 

Standardization) 17025 international laboratory testing standards.  They also 

emphasize that this accreditation was obtained from ASCLD/LAB (the American 

Society of Crime Laboratory Directors Laboratory Accreditation Bureau).  The 

information about who accredits the lab and the type of accreditation achieved is 

prominently displayed on every blood test report the labs generate.   

The State elicits testimony from the lab analysts about the rigorous standards 

that ASCLD/LAB requires the lab to meet before it is able to achieve accreditation.  

The jury hears how ASCLD/LAB auditors spend days in the laboratory conducting 
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their inspection, examining every procedure, ensuring that the lab produces accurate 

and reliable blood test results.  In fact, the jury is told, this lab has never lost their 

ASCLD/LAB accreditation, in all the years since they first achieved it.   

Lab personnel will also testify that either ASCLD/LAB or ISO inspectors 

have determined that the lab fully complies with ISO international standards, the 

gold standard for laboratory testing.  Since ISO standards are familiar to people 

working in the manufacturing field, this resonates with some jurors.  To many other 

jurors, it just sounds impressive.   

Jurors, then, are left with the impression that a prestigious organization has 

spent days in the laboratory that tested your client’s blood making sure that the 

analysts working there fully comply with international standards; that the lab 

performs the testing in a manner that ensures reliable and accurate results; and that 

ASCLD/LAB would take decisive and meaningful action is they failed to do so.   

The problem, of course, is that ASCLD/LAB accreditation does nothing to 

ensure that test results are reliable.  They don’t require that the labs they accredit 

actually meet the requirements of ISO 17025; they don’t evaluate whether the 

procedures that the lab uses produce reliable and accurate test results; and they 

certainly don’t take action against labs that fail to meet ISO standards.  To 

understand why this is true, we must examine the roles and functions of both ISO 

and ASCLD/LAB.     
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A.       In Order to Produce Reliable Test Results, a Laboratory Must 

 Follow ISO Standards. 
 
 The International Organization for Standardization (ISO) is composed of 

members from 164 countries.  Founded in 1946, and with a Central Secretariat in 

Geneva, Switzerland, ISO has “published over 19,500 International Standards 

covering almost all aspects of technology and manufacturing.”  

http://www.iso.org/iso/home/about.htm   

 “Standards” are a set of written guidelines setting out the consensus minimum 

scientific requirements for manufacturing products or conducting testing, including 

laboratory testing for blood alcohol concentrations.  In fact, the members of ISO all 

belong to organizations that set standards in their home countries.  In the United 

States, the ISO member body is the American National Standards Institute (ANSI).   

ISO standards are created as follows: 

Our standards are developed by the people that need them, through a 
consensus process. Experts from all over the world develop the 
standards that are required by their sector. This means they reflect a 
wealth of international experience and knowledge. 

 
 Id. 

 
 ISO 17025 is the set of standards that governs laboratory testing, including 

forensic laboratories that perform blood alcohol testing.  Among the key 

requirements that these standards set out for laboratories, including forensic 

laboratories, are the following: 
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1. The Requirement That the Lab Determine and Report an 
Uncertainty Budget for all Test Results. 

 
 In every measurement system, including the use of headspace gas 

chromatography to measure blood for its alcohol content, there are a number of 

factors that affect the accuracy of every result obtained.  One of the key requirements 

of ISO 17025 is the obligation placed upon testing laboratories to not simply report 

the numerical result obtained, but to report the range of numbers within which we 

would expect the true value to lie.  This range of numbers is called an uncertainty 

budget. 

An uncertainty budget is calculated by first determining all of the factors that 

can affect the accuracy of the test result, and then expressing them in a mathematical 

formula. The formula is used to calculate how much of an effect these factors have 

on the accuracy of the test result obtained; the end result of the calculation is the 

uncertainty budget.  When a lab uses an uncertainty budget, instead of reporting that 

the test result obtained was X (e.g., .084), ISO requires the lab to report that they 

would expect the true value of the measurement being made to be between point A 

and point Z, (e.g., .076 to .092) with X% confidence.   This is expressed in Section 

5.4.6.2, set out below. 

Section 5.4.6  Estimation of uncertainty of measurement. 

5.4.6.2 Testing laboratories shall have and shall apply procedures for 
estimating uncertainty of measurement. In certain cases the nature of 
the test method may preclude rigorous, metrologically and statistically 
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valid, calculation of uncertainty of measurement. In these cases the 
laboratory shall at least attempt to identify all the components of 
uncertainty and make a reasonable estimation, and shall ensure that the 
form of reporting of the result does not give a wrong impression of the 
uncertainty. Reasonable estimation shall be based on knowledge of the 
performance of the method and on the measurement scope and shall 
make use of, for example, previous experience and validation data. 
 

2. The Requirement that Instrumentation Producing  
Unexpected Results Be Taken Out of Service. 

 
Another key provision of ISO 17025 is the requirement that testing equipment, 

such as gas chromatographs, be taken out of service when they are producing 

unexpected or suspect results.  This concept is set out in section 5.5.7: 

5.5 Equipment 

5.5.7 Equipment that has been subjected to overloading or mishandling, 
gives suspect results, or has been shown to be defective or outside 
specified limits, shall be taken out of service. It shall be isolated to 
prevent its use or clearly labelled or marked as being out of service until 
it has been repaired and shown by calibration or test to perform 
correctly. The laboratory shall examine the effect of the defect or 
departure from specified limits on previous tests and/or calibrations and 
shall institute the “Control of nonconforming work” procedure. 
 
Non-conforming work is described in section 4.9: 
 
4.9 Control of nonconforming testing and/or calibration work 

  
4.9.1 The laboratory shall have a policy and procedures that shall be 
implemented when any aspect of its testing and/or calibration work, or 
the results of this work, do not conform to its own procedures or the 
agreed requirements of the customer. The policy and procedures shall 
ensure that: 
a) the responsibilities and authorities for the management of 

nonconforming work are designated and actions (including 
halting of work and withholding of test reports and calibration 
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certificates, as necessary) are defined and taken when 
nonconforming work is identified; 

b)  an evaluation of the significance of the nonconforming work is 
made; 

c)  correction is taken immediately, together with any decision about 
the acceptability of the nonconforming work; 

d)  where necessary, the customer is notified and work is recalled; 
e)  the responsibility for authorizing the resumption of work is 

defined. 
 

Sometimes analysts make mistakes in the process of testing blood samples.  

When that occurs, there is no need to pull the gas chromatograph out of service.  

However, when unexpected results occur that cannot be explained as having been 

caused by analyst error, it is not enough to try the test again and decide that the gas 

chromatograph has fixed itself if the test results appear to be normal.  In those 

circumstances, the equipment must be removed from service. 

3. The Requirement that a Root Cause Analysis be Performed  
On Instruments Producing Unexpected Results. 

 
While a lab is required remove equipment producing unexpected results from 

service, the lab’s obligations do not end there.  After the gas chromatograph has been 

taken out of service, the laboratory must perform a root cause analysis.  A root cause 

analysis is an investigation conducted to determine the scope of the problem 

encountered and the cause of that problem.  Once the source of the problem has been 

identified, the next step is obviously to take the action necessary to fix the problem.  

Only when it has been proven that the problem has been eliminated, may the 

equipment be put back into service.  This requirement is set out in Section 4.11.2: 
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4.11.2 Cause analysis 
 

The procedure for corrective action shall start with an investigation to 
determine the root cause(s) of the problem. 
 
NOTE Cause analysis is the key and sometimes the most difficult part 
in the corrective action procedure. Often the root cause is not obvious 
and thus a careful analysis of all potential causes of the problem is 
required. Potential causes could include customer requirements, the 
samples, sample specifications, methods and procedures, staff skills 
and training, consumables, or equipment and its calibration. 
 
After discussing the scope, function and impact of ASCLD/LAB accreditation 

on a laboratory’s test results, we will look at how ISO 17025 is actually employed 

in forensic laboratories.  However, it is important to understand one key point:  Any 

claim made by a laboratory that they are accredited to ISO 17025 standards is not 

based on any accreditation received from ISO.  ISO does not accredit laboratories.  

They don’t inspect laboratories, or impose sanctions when ISO standards are not 

followed; they just write the rules that must be followed. 

II. ASCLD/LAB Cannot Reduce the Requirements of ISO, and 
the Fact that a Lab Has ASCLD/LAB Accreditation Does Not 
Mean that it Produces Trustworthy Test Results. 

 
 In 1973, former FBI Director Clarence Kelly gathered 47 crime laboratory 

directors together.  (See Memorandum to the New York State Commission on 

Forensic Science, “ASCLD/LAB and Forensic Laboratory Accreditation: An 

Analysis,” dated March 25, 2011, a copy of which is included herein, with the 

permission of the author, Marvin Schechter).  As a result of that meeting, and 
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perhaps wishing to avoid federal regulation of state crime labs, the American Society 

of Crime Lab Directors (ASCLD) was formed the next year.  (Id.).  In 1981 the 

American Society of Crime Laboratory Directors Laboratory Accreditation Bureau 

(ASCLD/LAB) was created in order to implement “a voluntary program of 

laboratory accreditation.”  (Id.).   

 As of March, 2009, laboratories seeking accreditation were required to apply 

under the ASCLD/LAB-International Accreditation Program. (Id.)  The 

International Accreditation Program “accredits a laboratory that is deemed to be in 

compliance with the International Organization for Standardization 17025 (‘ISO 

17025’) and supplemental requirements promulgated by ASCLD/LAB.”   (See 

Affidavit of Ralph Keaton, dated May 8, 2012, included herein).     

The phrasing of ASCLD/LAB’s stated requirements for obtaining 

accreditation is not a small point.  ASCLD/LAB can impose requirements that 

exceed ISO standards, and refuse accreditation to labs that do not meet those 

additional requirements; ASCLD/LAB has no authority to eliminate or reduce any 

of the requirements of ISO17025, however.   

Despite the stated requirements for International accreditation, it is important 

to note that adherence to ISO standards is not viewed by ASCLD/LAB as necessary 

to obtain reliable test results.  According to Ralph Keaton, the executive director of 

the laboratory accreditation program, “a ‘home-grown’ testing process might work 
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just as well as new processes adopted as a result of implementing accreditation 

standards require to achieve accreditation by ASCLD/LAB.”  (Id., at ¶15).  In fact, 

according to Mr. Keaton, the only reason for a lab to adopt procedures that comply 

with ISO standards is “because adhering to ASCLD/LAB’s accreditation standards 

is mandated to achieve certification by the not-for-profit organization 

[ASCLD/LAB].”  Id. 

Laboratory inspections conducted by ASCLD/LAB are not designed to 

determine the quality of the results being produced in the laboratory.  The laboratory 

inspections are not surprise inspections.  They are scheduled months in advance, 

giving laboratory managers the chance to give PowerPoint presentations on not only 

the scope of the inspection, but to actually identify what documents lab inspectors 

may be seeking, and where those documents are located, making an ASCLD/LAB 

inspection essentially an open book test where the questions being asked are known 

in advance.  (See “ASCLD - International Assessment Preparation” PowerPoint, 

included herein). 

Full inspections are conducted every five years, with additional “satellite 

inspections” being conducted yearly.  Inspections focus on whether the lab has 

written procedures in place for the testing that it performs, and on whether written 

test results are produced in accordance with those procedures.  ASCLD/LAB 

inspectors have a checklist setting out the written procedures that the laboratory is 
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required to have in place.  Much of the inspection process is simply the act of 

inspectors reading through the lab’s written procedures and going down their 

checklists to determine if the required written procedures are in place.  No effort is 

made to assess the quality of the procedures that are in place.  That is not part of the 

inspection process.   

ASCLD/LAB inspectors do not observe work being performed by laboratory 

analysts; instead, they inspect files to see if the results are printed out in accordance 

with the lab’s procedures.  How many files do they examine?  Five per analyst.  If a 

crime laboratory technician analyzes 1,200 unknown blood samples in a year, or 

6,000 over the course of five years, the files containing the printed results for 5 of 

those 6,000 samples will be checked by ASCLD/LAB inspectors.   

According to Randall Robbins, a retired Illinois Police crime laboratory 

official who served as an ASCLD/LAB inspector, the files that inspectors examine 

are provided by lab supervisors who can “cherry pick” all of the files that the 

inspectors see, and even “sanitize” those files.  (See Article entitled “Inspectors 

Missed All SBI’s Faults,” North Carolina News Observer, dated August 27, 2010, 

included herein).  As a result of the small number of files examined, it is unsurprising 

that ASCLD/LAB inspectors miss ongoing issues and problems occurring in the labs 

that they accredit, according to Michael Grubb, former ASCLD/LAB chairman and 

director of the San Diego Police Department Crime Laboratory.  (Id.). 
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In DUI prosecutions, the State always makes a point of having its analysts 

testify that its lab is accredited by ASCLD/LAB.  This testimony is elicited in order 

to demonstrate the reliability of the laboratory’s test results.  The jury is given the 

impression that the lab is being accredited by an organization that assures reliable 

results because it is difficult to obtain accreditation, and perhaps most importantly, 

because ASCLD/LAB takes swift and meaningful action when laboratories do not 

live up to their rigorous standards.  This impression, however, does not match the 

reality of ASCLD/LAB’s actions. 

 According to their website, 404 crime laboratories are accredited by 

ASCLD/LAB as of December 16, 2013.  No ASCLD/LAB accredited  laboratories 

have had their accreditation revoked.  http://www.ascld-lab.org/revocation-of-

accreditation/  No ASCLD/LAB accredited laboratories have had their accreditation 

suspended.  http://www.ascld-lab.org/suspension-of-accreditation/  No 

ASCLD/LAB accredited laboratories are on probation.  http://www.ascld-

lab.org/laboratories-on-probation/ 

 ASCLD/LAB’s failure to impose sanctions on any laboratory they accredit is 

troubling, in light of the rash of reported instances of serious misconduct occurring 

in crime laboratories in recent years.  Perhaps ASCLD/LAB’s failure to act is the 

result of the fact that the organization’s s loyalty is to the laboratories that they 

accredit, not to the public.  Thus, “the full-time employees and volunteers that make 
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up the accreditation assessment teams pledge to respect the confidentiality of the 

laboratories undergoing accreditation. ASCLAD/LAB as an organization also 

pledges confidentiality”  (See Ralph Keaton affidavit at ¶7).   
 In the report he authored for the New York State Commission on Forensic 

Science, Marvin Schechter, one of the authors of the National Academy of Sciences 

Report on Forensic Science, discusses several scandals that occurred in labs that 

were fully accredited by ASCLD/LAB.  (See Schechter Report at pp. 13-23).  One 

of those scandals involves the North Carolina State Bureau of Investigations 

laboratory (“SBI”).  Prior to the advent of DNA testing, the SBI lab conducted 

serology testing on stains to determine if they were composed of human blood.  They 

would perform a preliminary test, which was not definitive, and a confirmatory test, 

which was definitive.  

On February 17, 2010, Gregory Taylor, serving a life sentence for murder, 

became the first person exonerated by the North Carolina Innocence Integrity 

Commission. (Id., at p. 13.)  The only physical evidence linking Taylor to the crime 

was a stain on the bumper of his SUV that SBI analyst Duane Deaver reported 

produced “chemical indications for the presence of blood.” (See Article entitled 

“Former SBI Employees at Center of Greg Taylor’s Wrongful Conviction Still 

Defend Work,” North Carolina News Observer, dated October 19, 2013, included 

herein).  In fact, Mr. Deaver had performed a total of three confirmatory test, all of 
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which produced negative results, meaning that the substance was not human blood.  

(Id.).  This information was never reported, or presented to the jury.  A post-

conviction DNA test confirmed that the stain was not human blood.  (Id.)  

As a result of Mr. Taylor’s exoneration, the North Carolina Attorney General 

ordered an investigation of the laboratory, which revealed 229 cases in which there 

had been a similar pattern of lab analysts misreporting the results of serology testing.  

(See Schechter Report, at p. 2.)  During the time period in which this occurred, 

ASCLD/LAB reaccredited the SBI lab 5 times.  (Id., at p. 13.) “Overall there were 

36 instances involving 5 different analysts where it was reported that no further tests 

were conducted due to insufficient quantity of sample when in fact one or more tests 

were conducted on the same item and the results were recorded as negative in the 

corresponding lab notes.”  (Id., at p. 13.) 

So what action did ASCD/LAB take?  They issued and posted a position paper 

entitled “ASCLD/LAB’s Position on Reporting of Blood Screening Tests in the 

1980’s and 1990’s” on their website, in which they announced that they had 

determined that SBI’s reports were not “inaccurate, misleading” or “intended to hide 

exculpatory evidence.”  (Id., at pp. 16-17).  Perhaps the decision to post this position 

paper, and the contents were colored by the fact that ASCLD/LAB Executive 

Director Ralph Keaton was the assistant director of that same North Carolina 

SBI Lab at the time that Mr. Deaton tested Mr. Taylor’s blood and testified in 
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Mr. Taylor’s case. 

During a deposition taken in connection with the Taylor case, Mr. Keaton 

testified that there was no need to disclose Mr. Deaton’s negative test results to the 

defendant, because “I do not believe it’s exculpatory information.”  (See Article 

dated October 19, 2013).  In his official role as the Executive Director of 

ASCLD/LAB, Mr. Keaton commented on the effect of SBI’s practices by stating: “I 

don’t think there’s been a large number of cases in which there’s been a 

miscarriage of justice.  Absence of evidence is not evidence of innocence.”  (See 

Article dated August 27, 2010). 

Think about that last statement for a minute.  Isn’t our entire system of justice 

based on the concept that the absence of evidence of guilt means that the person 

accused is innocent, and must be found to be so under the law?  Is it too much to ask 

that the assistant director of crime laboratory be able to understand and apply those 

principles?  Is it too much to expect from the director of the organization that 

accredits the majority of crime laboratories in the United States?  This is the real 

problem with ASCLD/LAB.  Rather than ferreting out bad labs and bad laboratory 

practices, the organization has taken it upon itself to become an apologist for faulty 

and unreliable lab practices. 

III. The Scottsdale Crime Laboratory: A Case Study of the 
Failure of Laboratory Accreditation.   
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 In 2009, the Scottsdale Crime Laboratory (“SCL”) placed two Perkin-Elmer 

Clarus 500 Gas Chromatographs into service.  These machines came to be known, 

based on the last four digits of their serial numbers, as the “2002” machine and the 

“2003” machine.   

 Following validation testing, on August 6, 2009, the first time the 2003 

machine was ever used for evidentiary testing of unknown samples, the machine 

stopped acquiring data a few seconds into the run.  This phenomenon would come 

to be known as a “data drop.”   See Below. 

 

Data drops would happen on at least six more occasions over the next two 

years.   
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At first, the SCL thought data drops were caused by a combination of analyst 

error and safety features on the gas chromatograph.  When headspace samples are 

injected into a gas chromatograph, the headspace vial being tested is injected with 

the lab’s carrier gas to pressurize the vial.  A sample of the headspace gas is then 

injected into the gas chromatograph for testing.  The SCL believed that data drops 

occurred when the analyst creating the headspace vial being tested failed to fully 

crimp the vial closed, resulting in a “loose cap” that allowed the escape of the gas 

being injected to pressurize the vial.  Since the lab uses hydrogen as it’s carrier gas, 

they believed that the gas chromatograph detected that too much hydrogen was being 

injected into the vial, and that a safety shutoff was activated to prevent a dangerous 

buildup of hydrogen gas in the lab.   

In fact, this theory makes no sense.  There is a flame ionization detector at the 

end of the column used for testing, through which the hydrogen gas carries the 

headspace gas sample being tested.  Surely, if the machine stopped testing a sample 

because of a dangerous buildup of a highly flammable gas, it would turn off the 

flame detector, and not proceed to test the next sample, as occurred in every case in 

which there was a data drop. 

Eventually the lab decided that data drops occur when there is a 

communication failure between the autosampler and the gas chromatograph, 

meaning that the time between pressurizing the sample and the sample being injected 



GEORGIA DUI UPDATE
141 of 184

 17

into the gas chromatograph exceeded the machine’s set time limit, causing the GC 

to stop processing that vial and to move on to the next one.  Perkin-Elmer installed 

a software patch that had not been fully regression-tested to increase the time 

permitted for the two machines to communicate.  According to the lab’s former 

technical leader, this remedy was successful, because the data drops have occurred 

less frequently since the software patch was installed. 

In addition to data drops, there have been a number of instances when the SCL 

equipment demonstrated a variety of other errors.  For example, the equipment has 

printed the wrong names on test results.  (See Separate Statement of Facts in Support 

of Motion to Suppress Blood Test Results and Exhibits, included herein).  There 

were also times when it printed the wrong vial numbers on test results.  (Id.)  In fact, 

the lab has reached a point where the printed blood test results cannot be trusted to 

contain accurate information – there are documented instances of blood test results 

indicating that they are from one blood sample, when they are actually the result of 

the testing of another sample.  

Thus, we have the printout from the first injection made on the 2003 machine 

on May 10, 2011, at 14:52:23, which produced two peaks in each column, if the 

following printout is correct (the actual printout is displayed first, followed by a 

printout with added callouts of the important information): 



GEORGIA DUI UPDATE
142 of 184

 18

 

 

 

Unless, of course, the following chromatogram, the printout from the first 

injection made on May 10, 2011, at 14:52:23, which produced no peaks in either 

column is correct: 
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Two different samples of blood cannot be injected into the same gas 

chromatograph at the same time.  One sample of blood cannot produce two different 

results.  We are told by analyst Vince Villena that the bottom chromatogram without 

any peaks is not, in fact, a printout of the first sample injected on May 10, 2011.  It 

was not injected at 14:52:23.  It is, we are told, the 64th sample injected.  It was 

injected hours later.  The only way to know this, we are told, would be to review the 

raw data from the gas chromatograph, which is not disclosed by the lab.  Yet, we are 
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also told by Mr. Villena’s supervisor that he “has probably never looked at raw data 

in his life.”   

This issue was not resolved in 2011.  On February 14, 2013, Jennifer Valdez, 

the lab’s former technical leader, wrote to Perkin-Elmer, the manufacturer of the 

2002 and 2003 gas chromatographs, and asked their software engineers to create 

new software for the Scottsdale laboratory, because the lab has a software program 

that “does not always print the data correctly.”  It will “sometimes print wrong file 

information or vial numbers.”  The lab “cannot fix it when it has issues.”  The repair 

is needed because “[t]his has caused a lot of problem in court lately.”  (See e-mail 

from Jennifer Valdez dated February 14, 2013, included herein).  The Arizona 

Republic quoted Scottsdale Police Department spokesman Sgt. Mark Clark as saying 

that the SCL stopped using the 2003 machine in May, 2013, although it has never 

formally been taken out of service.  (See Article entitled “Prosecutors Challenge 

Judge’s Tossing of Lab’s DUI Findings,” Arizona Republic, dated November 2, 

2013, included herein).   

Why didn’t SCL take the 2003 machine and it’s associated equipment out of 

service when it first produced data drops?  When it generated reports with incorrect 

names or vial numbers?  When one chromatogram adopted all of the information 

from another test sample?  Simple.  According to SCL, the equipment has never 

produced non-conforming work and never produced suspect results.  This is why no 
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root cause analysis has ever been performed on the 2003 machine, even after the lab 

stopped using it.   

SCL has written their laboratory procedures to define non-conforming testing 

as testing that intentionally varies from the lab’s standard operating procedure.  For 

example, when a minute blood sample is submitted to the lab that does not allow 

analysis using the amount of blood required for testing by the lab’s procedure 

manual, lab analysts may choose to test a smaller sample at a different dilution than 

the lab’s standard operating procedures dictate.  When this happens the analyst must 

obtain permission from a supervisor and write a memo documenting this test as non-

conforming testing. Because SCL defines a non-conformance as an action that an 

analyst has intentionally taken that deviates from the lab’s written procedures, there 

can never an equipment error that causes a non-conformance, and no non-

conforming testing that is the result of mechanical error ever has to be reported to 

ASCLD/LAB.   

SCL claims that it has never published suspect results, because, in every 

instance, we are told (because they won’t disclose the actual results of all of the 

unknown samples tested), they have caught the error before the results were 

published.  According to SCL’s written procedures, a root cause analysis is only 

necessary when the errors effect published results.  In every instance in which they 

have obtained obviously erroneous results, SCL analysts have re-run the samples 
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that produced the errors, and the subsequent results have not displayed the same 

errors.  This means, according to SCL, that the GC has miraculously healed itself, 

and nothing further needs to be done.  Since they didn’t publish the results that are 

obviously erroneous, there has never been a need for a root cause analysis. 

Take a look at the sections of ISO 17025 set out in the first section above.  

ISO’s description of what constitutes a problem that requires the lab to take action 

is considerably broader than Scottsdale’s tortured definition of what constitutes a 

problem that would require them to take action.   

This is the real problem with ASCLD accreditation.  ASCLD has a checklist 

that requires the SCL to have a definition of non-conforming work, and to have 

written procedures that set out the action lab personnel are required to take when 

such an event occurs.  The SCL’s written procedures include such a definition and 

such written procedures - it’s just that their definitions and procedures vary wildly 

from, and fall well short of, the minimum requirements of science as set out in ISO 

17025.  Yet, because all ASCLD/LAB does is check to see whether written 

definitions and procedures exist, and Scottsdale does have written procedures and 

definitions, ASCLD/LAB has accredited the SCL as fully complying with ISO 

standards.  The effect of this is to reduce the minimum standards of science to 

whatever the lab says they are. No one checks to see that the lab’s written procedures 
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match the ISO standards, but the lab gets full credit for complying with ISO just 

because they have written procedures. 

 Accrediting a lab to ISO standards when the lab does not follow those 

standards also gives the lab credibility it does not deserve.  Jurors are given the 

impression that ASCLD/LAB has thoroughly reviewed the lab’s procedures, and 

that all of ISO’s requirements have been met, when that is far from the case. 

This is perhaps best illustrated by a series of events from this past summer.  

On August 21, 2013, the SCL underwent its yearly ASCLD/LAB “satellite” 

inspection, which it passed, and which does not mention any issues with the 2003 

instrument.  However, as noted in an e-mail exchange between Ralph Keaton and 

Kris Whitman Cano, the head of the SCL, SCL had never notified ASCLD/LAB 

about the ongoing issues with the 2003 machine.  (See E-mail from Ralph Keaton 

dated August 28, 2013, included herein).   

Ten days later, when she responded, Ms. Whitman Cano discussed data drops, 

but failed to inform ASCLD/LAB mention that the equipment generated 

reports with incorrect names, with incorrect vial numbers, or with data from 

other test vials.  (See Email from Kris Whitman, dated September 9, 2013, included 

herein).  She also failed to notify ASCLD/LAB that the SCL had requested that 

new software be created to fix problems with incorrect data being generated, 

or that the lab had stopped using the machine in May.  (Id.).  Given 



GEORGIA DUI UPDATE
148 of 184

 24

ASCLD/LAB’s track record, it is far from certain that it will take any action against 

the lab when it learns this information.  In fact, history teaches us that ASCLD/LAB 

will take no action.  

In the meantime, SCL analysts will continue to testify that their lab fully 

complies with all ISO requirements, testify that they are fully accredited to the 

rigorous standards of ASCLD/LAB, and testify that juries can have full confidence 

in the reliability and accuracy of the lab’s test results.  The only way to stop juries 

from buying into this testimony is to present the truth about laboratory accreditation 

to them.  We have science and the truth on our side, and it is time we used this 

information to tear down the whole concept that laboratory accreditation produces 

accurate and reliable test results. 
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Blood Test Checklist 
 

Collection issues: 
 

 Was the client’s blood collected in gray-topped tubes? 
 

 Are there two tubes? 
 

 Did both tubes come from the same blood kit with the same expiration 
date? 

 
 Was the blood collected before the tubes’ expiration date? 

 
 Did the equipment used to draw the blood (the needle and the hub) 

come from the same blood kit that contained the tubes used to collect 
the client’s blood? 

 
 Were the anti-coagulant and the preservative contained in the blood 

tubes white in color (as opposed to yellow or pink)? 
 

 Did the person who collected the blood receive sufficient training in 
how to properly collect a blood sample? 

 
 Prior to drawing blood, was the area where the draw was performed 

cleaned with a disinfectant? 
 

 Did the person who drew blood put on gloves before the blood draw?   
 

 Was an alcohol-free wipe used on the client’s arm? 
 

 If so, was the client’s arm cleaned by wiping the arm in concentric 
circles, from the inside out? 

 
 Was the blood collected before the alcohol-free wipe expired? 

 
 Was blood collected on the first “stick” (penetration of the needle) 

into the arm? 
 

 Were both tubes filled with between 9 and 11 ml of blood? 
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 Were the tubes fully inverted at least 8 times prior to being packaged? 

 
 Were the tubes properly sealed? 

 
 Did everyone who handled the blood tubes wear gloves? 

 
 Does the labeling on the tubes match the client’s name and case 

number? 
 

 Was the box properly sealed & labeled? 
 

 Was the sample that was drawn comprised of whole blood as opposed 
to plasma? 

 
 Was the box immediately refrigerated after the blood was collected? 

 
Storage issues: 
 

 Are there records establishing where the blood kit was at all times?  
 

 Was it continuously stored in one or more refrigerators or in a cold 
storage room (basically a giant walk in refrigerator)? 

 
 If so, are there records showing that the refrigerators were set at a 

temperature required by the lab’s regulations and within the 
temperature range approved by the blood kit’s manufacturer? 

 
 Is every person who handled the blood samples clearly identified in 

the chain of custody? 
 

 Are the actions taken by every person listed on the chain of custody 
clearly spelled out?    

 
 Was the blood kit taken out of storage on a date prior to it being  

tested (for example to review and record the contents of the blood kit 
& remove one tube for testing)? 

 
 If so, were the blood tubes put back into a refrigerator until the date 

on which the blood sample was tested? 
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 Is it clear what actions were taken by everyone who handled the blood 
kit, and on what days those actions occurred?  

 
Testing Issues: 
 

 Were all samples in the blood run prepared on the same date? 
 

 Was the gas chromatograph calibrated at the beginning of the run? 
 

 If so, at how many levels was the gc calibrated (e.g., .05, .10, .20 & 
.40)? 

 
 Were the calibrators purchased, or made in house? 

 
 If they were purchased, what is the name of the manufacturer, the lot 

number, and the expiration date for each calibrator? 
 

 What is the manufacturer’s expected (mean) value for each calibrator? 
 

 Was each calibrator tested to determine its true value? 
 

 Was a gc other than the one the client’s blood sample was tested on 
used to determine the true value of each calibrator? 

 
 How are the calibration solutions stored (refrigerated or kept at the 

work station – the “hood” – at room temperature)? 
 

 Are new individual vials of each calibrator opened every time the gc 
is calibrated?  

 
 If not, how big a container of each calibrator is kept in the lab and 

when was it created? 
 

 If not, how often is the container reopened and reused? 
 

 (Repeat the previous questions for the internal standard, the mixed 
standard, all controls and any verifiers used in the run) 
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 Were the samples created in the same order in which they were 
tested? 

 
 How many negative controls (or blanks) were used to determine that 

no contamination occurred during the creation of the head space vials 
that were tested? 

 
 How many different controls were used in the blood run? 

 
 Were they whole blood controls, aqueous controls (water and alcohol) 

or both? 
 

 Are there records demonstrating that the pipettor accurately measured 
the amount of liquid dispensed into the headspace vials for testing? 

 
 Did a second individual double check the placement of the vial into 

the carousel to ensure they are in fact in the order in which the analyst 
believes he or she placed them into the carousel?  

 
 After the blood was tested, did the analyst review the electronic data 

or only the printed chromatographs? 
 

 Do analysts performing the technical and/or administrative reviews of 
the blood run write corrections on the printed chromatographs (or on 
sticky notes affixed to the print outs)? 

 
 If so, are the original documents with the notes preserved?  

 
 Was the electronic data preserved? 

 
 What type of software does the laboratory use to generate printouts of 

the chromatograms? 
 

 Has the lab had issues with the software printing out incorrect 
information on the written results?  (wrong names, wrong vial 
numbers, information from one sample being attributed to another 
sample) 

 
 Has the lab had instances of peaks printing out that do not appear to 

be from the samples being tested?  
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 Has the lab had instances of the gc stopping the collection of data 

while testing a sample? 
 

 Have the maintenance records for the gc been produced? 
 

 Is the lab accredited? 
 

 Has the inspection report from the accrediting body been produced? 
 

 How many corrective action reports have been prepared for the 
toxicology section of the lab in the last year (or 5 years)? 
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11:15 DON’T DO THAT!
  Jessica R. Towne, Jessica R. Towne, PC,     
  Lawrenceville
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12:30 CURRENT HOT TOPICS IN DUI LAW
  George C. Creal, Jr., George C. Creal Jr. PC Trial   
  Lawyers, Atlanta
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1:45 MARKETING YOUR DUI PRACTICE IN A    
  NONMARKETABLE WORLD
  Moderator: Marny J. Heit, Heit Law, Atlanta
  Panelists:
  Nathan E. Fitzpatrick, The Fitzpatrick Firm, LLC,   
  Atlanta
  Tiffini K. Duncan, Duncan Law Firm, Augusta
  Richard S. Lawson, Attorney at Law, Atlanta
  Allison E. “Allie” McCarthy, The Law Offices of   
  Allie McCarthy, Athens
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Marketing your DUI practice in a non-marketable world 
Moderator: Marny Heit, Heit Law 

 
Panelists: 

Nathan Fitzpatrick, The Fitzpatrick Firm, Atlanta 
Richard S. Lawson, Atlanta 

Tiffini K. Duncan, Duncan Law Firm, Augusta 
Allie McCarthy, The Law Office of Allie McCarthy, Athens 

 
 
 

Attorney marketing and advertising are governed by Georgia Bar rules, specifically 
Rules 7.1, 7.2, 7.3, 7.4 and 7.5.  Each of these rules is specific as far as what an attorney 
can and cannot claim, as well as how they must identify themselves to prospective 
clients. 
 
Rule 7.1 Communications Concerning a Lawyer’s Services: 
This rule allows attorney advertising (in any medium) so long as the advertisement is 
not false, misleading, deceptive or fraudulent.  By way of example, a problematic 
advertisement is one that: 

Contains a material misstatement omission of law or fact that makes a statement 
misleading; 
Creates an unjustified expectation, or makes a claim that can only be 
accomplished by violating the law or Bar rules; 
Fails to include the names of at least one attorney responsible for the 
advertisement 
Claims fees are contingent, but does not include the legally required disclaimer 
regarding contingency fees. 

 
Rule 7.2 Advertising: 
This rule permits attorneys to advertise by virtually all means (print, electronic media, 
television, etc.) but lays out specific requirements for what said advertising must 
include.  For example: 

Disclosure of name and physical location of any and all attorney who is 
responsible for the advertisement 
Disclosure whether the advertised law firm is actually a referral service; 
Disclosure of use of spokesman or client portrayals; 
Disclosure of scope of services included in fee when advertisement includes 
specified fixed fee 
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Rule 7.3 Direct Contact with Prospective Clients: 
This rule specifies that a lawyer should not attempt communication with a prospective 
client for the purpose of obtaining employment by the client under various 
circumstances that could be seen as coercive or harassing, and requires such 
communication to be clearly labeled as an Advertisement.  It also restricts an attorney 
from offering any type of compensation “thing of value” to a potential client as a means 
of securing employment. 
 
Rule 7.4 Communication of Fields of Practice 
This rule allows an attorney to claim specialization or expertise in a practice area so long 
as he/she has specialized education, experience or certification in that area of law.  An 
attorney can also state that they do NOT practice in a certain practice area. 
 
Rule 7.5 Firm Names and Letterhead 
This rule lays out the rules for what type of firm names can be used by attorneys.  
Specifically, a firm name should not include the name of an attorney who is not actively 
or regularly practicing with the firm (unless that name is a trade name), and the name 
should not imply a partnership or other type organization if there is none. 
 
 
While these Bar rules provide excellent guidance for static advertising (websites, print 
ads, filmed commercials), they don’t yet address what have become some of the most 
popular means of marketing: social media marketing and attorney review websites. 
 
  
SOCIAL MEDIA MARKETING: 
Many law firms now have Facebook pages or Twitter accounts where they advertise their 
services, tout their successes, and share relevant articles and/or blog posts about their 
practice area.  Here are some things to keep in mind: 

1. ADVERTISING: Since Facebook doesn’t structure its pages in such a way to 
ensure compliance with Bar rules, it is up to attorneys to ensure that their firm’s 
Facebook page complies with the Bar rules for advertising.  This means making 
sure to specifically add required disclaimers and disclosures when making claims.   
 

2. CONFIDENTIALITY: Just because things get more casual on Facebook and 
Twitter doesn’t mean attorneys are excused from attorney-client privilege 
requirements when publicly discussing their cases.  While we all love to brag 
about a success—or complain about an injustice-- always use general terms when 
mentioning a case (no client names, no judge/prosecutor names, etc.).   
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3. PRIVACY: Be careful about sending friend requests to clients, witnesses, and 
opposing counsel.  While a friend connection may provide valuable information 
for use in a case, it also can open you up to allegations of improper 
communications, bias, and even invasion of privacy. 
 

4. SOLICITATION/CLIENT COMMUNICATION: Making contact with a potential 
client via Facebook or Twitter is subject to the same Bar rules as any kind of 
direct solicitation of a client. This means that should you offer direct legal advice 
or assistance of any kind to someone via social media, you must be sure you are 
complying with Rule 7.3. 

 
 
CLIENT REVIEW WEBSITES: 
Now that potential clients are looking to the internet to learn more about their potential 
attorneys, we’ve seen a huge growth in client review websites.  While, hopefully, most 
attorneys don’t need the incentive of a 5-start review in order to encourage good work, 
many of us like to feature these high marks on our websites and enjoy the implicit 
marketing gained from these client testimonials.  But a new form of marketing also 
means fertile ground for ethical dilemmas.  A few things to keep in mind: 
 

You cannot offer money, a discount, or anything of value in exchange for a client 
review, but you can ask a client to submit a review after a case is resolved. 
 
If a client, even in a positive review, says things that are not true about your 
credentials or expertise, you may be held responsible for this misleading 
information.  If possible, you should respond to this review correcting any 
misinformation. 
 
If you want to use client testimonials on your website, the safest way to prevent 
allegations of “misleading claims” is to include a disclaimer that the testimonials 
apply specifically to that client’s case and that client’s unique facts and 
circumstances. 

 
 



2:45 DUI CASE LAW UPDATE
  Frank T. Gomez
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IMPLIED CONSENT   

  

In Olevik v. State, 302 Ga. 228, 806 S.E. 2d 505 (2017), the Georgia Supreme 

Court held that submitting to a breath test forces an individual to perform an act that 

generates incriminating evidence and implicates a person’s right against self-

incrimination under Article I, Section I, Paragraph XVI of the Georgia Constitution. The 

Georgia Constitution’s protection against compelled self-incrimination protects against 

compelled breath tests and the right to refuse to submit to such testing is a constitutional 

right, overruling numerous cases most notably Klink v. State, 272 Ga. 605, 533 S.E. 2d 

92 (2000). Whether a person is compelled to give self-incriminating evidence is 

determined by the trial court considering the totality of the circumstances to determine 

if the person gave voluntary consent to perform the incriminating act(s). The Georgia 

Implied Consent notice standing alone will not necessarily coerce reasonable people to 

whom it is read and does not facially violate due process concerns. A significant factor in 

a due process inquiry is whether a deceptive police practice caused a person to confess or 

provide an incriminating statement. In this case, the Supreme Court held that Olevik was 

not coerced into submitting to his breath test as he stipulated that the police officer’s 

actions were not threatening or intimidating, and there were no factors surrounding his 

arrest indicating coercion. See also, Fazio v. State, 302 Ga.  295, 806 S.E. 2d 544 

(2017); Schmitz v. State, 302 Ga. 43, 807 S.E.2d 361 (2017).  

In State v. Council, 343 Ga. App. 583, 807 S.E.2d 504 (2017), the Georgia Court 

of Appeals reversed the trial court’s ruling finding that Council was not compelled to 

submit to a breath test. The Court of Appeals did acknowledge the recent Olevik decision 

when it stated that a compelled breath test also falls under the Georgia Constitutional 
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right against self-incrimination, which protects individuals from having the results of a 

compelled breath test or their refusal to submit to such testing, admitted against them in 

any criminal proceeding; nevertheless, the Court found that under the totality of the 

circumstances, Council voluntarily consented to the state breath test. The Court noted 

that the officer told Council that she could make a telephone call to check on her daughter 

after she was brought to the police station for testing; the officer patiently answered her 

questions regarding the breath test and Council appeared to understand and respond to 

his questions. Furthermore, the officer testified that he did not make any promises in 

exchange for Council’s agreement to submit to a breath test, and there was no evidence 

that she was forced to take tests against her will in order to make the phone calls. 

Certiorari has been applied for, but not decided as of the date these materials were 

submitted. 

In MacMaster v. State, 344 Ga. App. 222, 809 S.E. 2d 478 (2018), the Georgia 

Court of Appeals held that MacMaster had freely and voluntarily consent to the State’s 

breath test as she gave an affirmative response to the deputy’s request; never changed her 

mind; did not appear to be impaired to the extent that she was unable to understand what 

was asked, and the deputy did not use fear, intimidation, threat of physical punishment 

or lengthy detention to obtain her consent to the breath test.  

Commentary 

 The MacMaster decision left open a lot of issues that were raised in Olevik. 

The Georgia Court of Appeals noted that “Although MacMaster, with the permission of 

this Court, filed a supplemental brief to address the Supreme Court’s recent Olevik 

decision, she did not address in her brief whether or to what extent that decision might 

affect our ruling in Coe regarding the application of Miranda warnings under the 
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Georgia constitution. In the absence of any argument from MacMaster that we 

reconsider or overrule our decision in Coe as it pertains to Miranda warnings, we 

decline to address that issue here.” Furthermore, the Court said “While it is a closer 

question whether admission of the refusal would have been harmful with respect to the 

jury’s guilty verdict for DUI less safe, that issue is moot in light of the trial court’s merger 

of that offense into MacMaster’s DUI per se conviction for purposes of sentencing.”  

 Also, please be prepared for the State to bring the MacMaster decision to the 

attention of judges when you argue your Olevik motions. In MacMaster, there was a 

challenge of the denial of her motion to suppress her verbal consent (suppression of the 

test results was not raised and addressed) to the breath test where Miranda warnings 

were not read before the implied consent reading under the 5th Amendment of the 

United States Constitution and the Georgia Constitution; whereas, Olevik will address 

issues involving Paragraph XVI of the Georgia Constitution.  In Olevik, the Georgia 

Supreme Court overruled Coe to the extent that it holds that Paragraph XVI of the 

Georgia Constitution does not protect against compelled breath tests, but the Georgia 

Court of Appeals used Coe to hold that an arrestee is not, under Georgia constitutional 

or statutory law, entitled to Miranda warnings before deciding whether to submit to 

the State’s request for an additional test of breath, blood or urine. The Coe case involved 

a urine test whose suppression was appealed by the State and was reversed; 

consequently, Coe would not apply to arguments involving suppression of breath tests 

under arguments raised under Olevik.  

In Szopinski v. State, 342 Ga. App. 647, 804 S.E. 2d 657 (2017), the Georgia 

Court of Appeals held that the right of a driver to refuse to submit to a state-administered 

testing of blood alcohol content is not a constitutional right, but instead, one created by 
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the Georgia legislature, and evidence that Szopinski refused to take the state-

administered breath test after her arrest was admissible at trial. See also, Cherry v. 

State, ___ Ga. App. ___, (No. A172085; February 21, 2018).  

Commentary 

The issue raised in Szopinski is currently being address by the Georgia Supreme 

Court. The Georgia Supreme Court has granted writs of certiorari in the cases of Elliott 

v. State, Cullens v. State, and Garvin v. State, where the Georgia Supreme Court 

is particularly concerned with the following issue or issues:  

“Given that Article 1, Section I, Paragraph XVI of the Georgia Constitution 

preserves the right to refuse to submit to chemical breath tests under Olevik v. State, 

302 Ga. 228, 806 S.E. 2d 505 (2017), may the State nevertheless introduce into 

evidence the fact that a defendant declined to submit to a chemical breath test? See, 

Simpson v. Simpson, 233 Ga. 17 (1974); Loewenherz v. Merchants and 

Mechanics Bank of Columbus, 144 Ga. 556 (1916); Harrison v. Powers, 76 Ga. 

218 (1886).”  

The Olevik decision overturned the Klink case, which had been decided in 

2000, which was the basis of the Court of Appeals ruling in Szopinski.   

In State v. Stroud, ___ Ga. App. ___, (No.A17A1851; March 2, 2018), the trial 

court granted Stroud’s motion in limine to suppress evidence of his refusal to submit a 

state-administered chemical test on the grounds that the reading of the implied consent 

notice by the arresting officer was not substantially accurate so as to allow Stroud to 

make an informed decision about whether he should consent to the testing. The Court 

of Appeals affirmed the trial court’s decision holding that the reading of the implied 

consent notice by the officer substantially changed the meaning of the notice, and the 
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Court could not say that notice as given permitted Stroud to make an informed decision. 

NOTE: This opinion is physical precedent only and not binding precedent as Judge 

Bethel filed a special concurring judgment in this decision.  

 

RIGHT TO COUNSEL    

 

In State v. Licata, 343 Ga. App. 874, 806 S.E. 2d 292 (2017), the Georgia Court 

of Appeals held that a defendant does not have right to consult with an attorney before 

deciding whether to submit to a breath test and a refusal of breath test could be used 

against the person.  

 

BREATH TESTS   

  

In State v. Brogan, 340 Ga. App. 232, 797 S.E. 2d 149 (2017), the Georgia Court 

of Appeals held that the evidence in this case did not demand reversal of the trial court's 

rifling that Brogan did not voluntarily consent to a warrantless blood test. The Court held 

that the evidence indicated that Brogan was extremely intoxicated and confused during 

her encounter with the police. Next, the police officer did not tell Brogan that she was 

under arrest, but instead, told her that he did not think she was under the influence of 

alcohol and that he was concerned about her medical condition and her need for medical 

attention. Finally, the officer could not speak to how Brogan articulated her consent to 

the blood test after being read the implied consent notice, and no answer from Brogan 

could be heard on the police vehicle video recording. Compare, Jackson v. State, 340 

Ga. App. 228, 797 S.E. 2d 152 (2017) (evidence supported finding that Jackson provided 
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actual consent for warrantless blood draw to check for alcohol and drugs) and 

McKibben v. State, 340 Ga. App. 89, 796 S.E. 2d 478 (2017).  

In State v. Nicholson, 342 Ga. App. 118, 803 S.E. 2d 85 (2017), the Georgia Court 

of Appeals reversed the trial court’s ruling holding that Nicholson voluntarily and freely 

gave consent to the blood test. On an appeal from a ruling on a motion to suppress, the 

Court defers to the trial court’s factual findings and credibility determinations, but 

reviews de novo the trial court’s application of the law to the undisputed facts. Where the 

controlling facts in a motion to suppress are undisputed because they are plainly 

discernible from a video, those facts are also reviewed de novo. By looking at the totality 

of the circumstances, the Court held that Nicholson was neither injured nor threatened 

with harm during his interaction with the police; appeared to be acting and responding 

rationally and did not appear to be confused or extremely intoxicated. Furthermore, the 

police maintained a friendly demeanor and tone of voice and allowed Nicholson to ask 

questions. Finally, Nicholson did not argue that youth, lack of education, or low 

intelligence somehow negated the voluntariness of his consent to the blood test.  

In the Interest of C.W., 342 Ga. App. 153, 803 S.E. 2d 91 (2017), the Court of 

Appeals held that evidence presented at a hearing on a juvenile’s motion to suppress 

evidence of his blood alcohol evidence did not demand a finding contrary to juvenile 

court’s ruling holding that the juvenile’s consent to testing was not voluntary. In looking 

at the totality of the circumstances, the Court noted that the trooper read the juvenile 

implied consent notice for persons under the age of 21 and the juvenile agreed to testing. 

The paramedics needed the consent of an adult to draw a blood and the trooper signed 

the consent form on behalf of the juvenile without reading the consent to him. 

Additionally, more than an hour passed between the trooper’s reading of the implied 
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consent and the blood test, and the juvenile’s parents were not present.  Although the 

juvenile was not threatened with physical harm. The Court held that given his youth and 

other circumstances, a reasonable person would not have feel free to decline the trooper’s 

request to submit to a blood test.  NOTE: The special concurrence by Judge Bethel is this 

case make this decision a physical not binding precedent.  

In State v. Jacobs, 342 Ga. App. 476, 804 S.E. 2d 132 (2017), the Court of 

Appeals reversed the trial court’s decision holding that Jacobs’s consent to a breath test 

was not voluntary even though the law enforcement officer failed to designate the specific 

alcohol concentration test that would be administered when reading the implied consent 

notice. The officer’s failure to designate the specific test did not change the substance of 

the implied consent notice. There was no evidence that the officer used fear, intimidation, 

threat of physical punishment or lengthy detention or used physical force to coerce 

Jacobs’s consent. Moreover, there was no evidence that Jacobs’s age, intelligence or level 

of education hindered his ability to understand the implied consent notice, and the 

implied consent notice made it clear that Jacobs had the right to refuse testing.  

In State v. Osterloh, 342 Ga. App. 668, 804 S.E. 2d 696 (2017) the Court of 

Appeals upheld the trial court decision finding that Osterloh did not voluntarily consent 

to blood testing. Even though Osterloh gave an affirmative response to the deputy’s 

request after the reading of the implied consent notice, Osterloh had suffered a head 

injury during the automobile accident that was so serious that he had to be placed into a 

medically induced coma. Furthermore, during the reading of the implied consent notice, 

he was handcuffed; held to the ground by deputies as well as he was babbling and yelling 

at the deputies. Osterloh was not capable of making a rational decision. Compare, Diaz 

v. State, 344 Ga. App. 291, 810 S.E. 2d 566 (2018).  



GEORGIA DUI UPDATE
171 of 184

In Jones v. State, ___ Ga. App. ___, (No. A17A1538; March 7, 2018), the 

Georgia Court of Appeals upheld the trial court’s order granting the State’s motion to 

introduce a log sheet with the handwritten Intoxilyer 5000 results at Jones’s trial finding 

that the log sheet was admissible under the business records exception to the hearsay 

rule.  

 

RIGHT TO INDEPENDENT TEST  

 

  In Hynes v. State, 341 Ga. App. 500, 801 S.E. 306 (2017), in a case of first 

impression, the Georgia Court of Appeals affirmed the trial court's ruling holding that a 

defendant's right to an independent test under O.C.G.A. Section 40-6-392(a)(3) is 

contingent upon him or her consenting first to a state-administered implied consent test 

after the reading of the Georgia implied consent notice. Hynes refused the implied 

consent test and a search warrant was obtained. In this case, Hynes argued that the trial 

court should have granted his motion to suppress the results of the blood test performed 

pursuant to a search warrant because O.C.G.A. Section 40-6-392(a)(3) merely requires 

that a test be administered at the direction of a law enforcement officer before the right to 

an independent test accrues and does not make an exception for chemical tests 

administered pursuant to search warrants. 

  

 FIELD SOBRIETY EVALUATIONS  

  

In Mitchell v State, 301 Ga. 563, 802 S.E. 2d 217 (2017), the Georgia Supreme 

Court held that although it is a close question, basic field sobriety testing is not a search 
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implicating 4th Amendment protections, and evidence of a person’s refusal to submit to 

field sobriety testing is admissible to be used in his or her prosecution for driving under 

the influence.  

 

HORIZONTAL GAZE NYSTAGMUS 

 

In Spencer v. State, 302 Ga. 133, 805 S.E. 2d 886 (2017), the Georgia Court of 

Appeals held that the police officer did not improperly testify regarding a specific 

numeric value of Spencer’s blood alcohol content based on the Horizontal Gaze 

Nystgamus (HGN) test when the officer testified that generally, four out of six clues on 

HGN showed that blood alcohol content exceeded an impairment level of 0.08.  

On certiorari, the Georgia Supreme Court reversed, holding the police officer’s 

testimony correlating the horizontal gaze nystagmus test to a blood alcohol content (BAC) 

level, was inadmissible. Such numeric guessing is not supported by sufficient evidence to 

establish the scientific validity or reliability of that testimony.  

Nevertheless, the Court reaffirmed that the horizontal gaze nystagmus evaluation 

has reached a state of verifiable certainty in the scientific community, and (therefore) is 

admissible as a basis upon which an officer can give an opinion (based on “clues”) that a 

driver was impaired by alcohol. Disapproving of the Kirkland case, any testimony 

estimating and numeric BAC level, based on the horizontal gaze nystagmus test alone, 

without sufficient scientific evidence to establish the scientific validity or reliability of any 

correlation, is not permitted. 

Finally, the erroneous admission of the police officer’s testimony on the “numeric” 

correlation between a particular number of clues on horizontal gaze nystagmus and 
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numeric blood alcohol content level, was not harmless error. Criminal defense counsel 

handling DUI trials should use a motion in limine to obtain a specific ruling by the trial 

court regarding exclusion of such bogus “evidence” to prevent the jury from even hearing 

this question. 

In Walsh v. State, ___ Ga.  ___, (No. S17G0884; March 7, 2018), the trial court 

excluded the results of the Horizontal Gaze Nystagamus test and on appeal, the State 

argued that the irregularity in the administration of the HGN test went to the weight of 

the test results and not its admissibility. In utilizing a denovo review of the facts and 

applying the two-prong Tousley standard, the Court of Appeals held that the record did 

not support a finding that the arresting officer did not substantially comply with 

applicable law enforcement guidelines with respect to administering the HGN test and 

reversed the trial court’s ruling.  

After granting certiorari, the Georgia Supreme Court held that the State failed to 

meets its foundational burden to show that the officer, in conducting the HGN test while 

allowing Walsh to wear his glasses, substantially performed the scientific procedures in 

an acceptable manner, that is properly under law enforcement guidelines and reversed 

the ruling by the Georgia Court of Appeals.  In Footnote 5 of the decision, the Georgia 

Supreme Court further commented that proper administration of HGN testing cannot be 

considered to have become routine but must be satisfactorily established in every 

prosecution.  

 

ROMBERG   
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In Mitchell v. State, 301 Ga. 563, 802 S.E. 2d 217 (2017), the Georgia Supreme 

Court held that the so-called “modified Romberg field sobriety test” was a scientific test 

requiring that a foundation be laid before the test results could be admitted into evidence. 

This evaluation is taught in both the ARIDE police training course, and in more detail in 

the “drug recognition” training course, alternatively called the “DRE,” “DEC,” law 

enforcement training course. 

 

ARTICULABLE SUSPICION TO STOP   

 

In Toole v. State, 340 Ga. App. 633, 798 S.E. 2d 288 (2017), the Georgia Court 

of Appeals upheld the trial court's denial of Toole's motion to suppress on the ground that 

the police lacked reasonable articulable to justify a traffic stop of his vehicle. Citing the 

case of Hughes v. State, 296 Ga. 744, 770 S.E.2d 636 (2015), the intermediate appellate 

court found that the officer’s error in knowing the law was made “in good faith.” In this 

case, the Court held that the officer believed in good faith that he observed a traffic 

violation under O.C.G.A. Section 40-6-40 even though the trial court found that as a 

matter of law, there was no actual violation under that code section. 

In State v. Martinez-Arevalo, 340 Ga. App. 271, 797 S.E. 2d 181 (2017), the 

Georgia Court of Appeals affirmed a lower court ruling that the police officer lacked 

articulable suspicion to conduct an investigatory stop on Martinez-Arevalo. The judge 

basically ruled that sloppy investigation would not authorize a warrantless Terry stop, 

since the dispatch report of a FEMALE being unlicensed did not match this male driver. 

Both the trial judge and appellate court noted the officer’s failure to note the unlicensed 

automobile owner's female name and gender, as listed in the license report from dispatch. 
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Additionally, the officer made no attempt to look inside the vehicle to observe the 

motorist's gender prior to the traffic stop, when ample time existed (at a traffic light), 

where the officer ran the license plate search report. 

In Abercrombie v. State, 343 Ga. App. 774, 808 S.E.2d 245 (2017), the 

Georgia Court of Appeals reversed a trial court’s decision finding articulable suspicion 

to make a warrantless traffic stop of Abercrombie, solely on the basis that the vehicle 

driven by Abercrombie lacked an interior rearview mirror. This did not violate the law, 

and thus could not provide the officer with reasonable suspicion to use emergency lights 

to stop Abercrombie, on this basis. Additionally, the officer’s mistake of law was not 

objectively reasonable and could not provide reasonable articulable necessary to justify 

the stop. The court of appeals noted that the good-faith exception to the exclusionary 

rule did not apply to these facts.   

Relying upon Abercrombie, in Harris v. State, ___ Ga. App. ___, 810 S.E. 

2d 660 (2018), the Georgia Court of Appeals held that Harris did not commit a violation 

under O.C.G.A. Section 40-6-20 to justify a stop of his car and overturned the trial 

court’s decision denying his motion to suppress.  

 

ROADBLOCKS/SOBRIETY CHECKPOINTS   

  

In McCoy v. State, 341 Ga. App. 216, 799 S.E. 2d 354 (2017), the Georgia Court 

of Appeals upheld the trial court's decision holding that any POST certified police officer 

in Georgia has training and experience sufficient to qualify him or her to make an initial 

determination as to which motorists stopped at a roadblock should be administered field 
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sobriety evaluations under the fifth LaFontaine roadblock factor. The Georgia Supreme 

Court granted certiorari on October 16, 2017.  

 

HOT PURSUIT   

 

In Suggs v. State, 343 Ga. App. 71, 806 S.E. 2d 224 (2017), the Georgia Court of 

Appeals held that the DUI investigation (via field sobriety tests) and arrest by a deputy 

sheriff employed in one county, who initiated a traffic stop in the deputy sheriff’s 

employing county (Hall County) but (due to an unsafe location to conduct field tests) had 

the suspected impaired driver pull into an adjacent parking lot, for further investigation, 

which was safer location. This unique set of facts resulted in Suggs being investigated and 

arrested by the Hall County deputy sheriff, a short distance inside neighboring Barrow 

County. The Hall County trial judge found that this was lawful, and the Georgia Court of 

Appeals agreed. Certiorari was not sought by Suggs’ legal counsel. 

In this decision, the Court held that the power of any county officer to make a 

warrantless pullover outside of the territorial boundaries of his or her law enforcement 

agency for traffic-related offense was derived from two sources. These are O.C.G.A. 

Section 17-4-23(a) and/or 40-13-30. The Court further noted that while in Zilke, the 

Georgia Supreme Court disapproved of the line of cases relying on O.C.G.A. Section 17-4-

23(a), it did not consider or render any opinion as to the arrest authority conferred by 

O.C.G.A. Section 40-13-30.  Recognizing that the statute’s territorial restriction is limited 

to arrests made by municipal officers, by implication, certain officers (including deputy 

sheriffs) have arrest powers for these offenses outside their appointed territories.  
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In State v. Charles, 344 Ga. App.456, 810 S.E. 2d 627 (2018), the Georgia Court 

of Appeals reversed the trial court’s granting of Charles’s motion to suppress holding that 

the doctrine of hot pursuit authorizes peace officers to pursue and stop a suspect in 

another county when an officer immediately begins pursuit of that suspect upon 

observing a violation within the officer’s territorial jurisdiction.  

 

MIRANDA  

  

In Mitchell v. State, 301 Ga. 563, 802 S.E. 2d 217 (2017), the Georgia Supreme 

Court upheld the trial court’s ruling holding the officer’s statements to Mitchell did not 

required the reading of Miranda warnings prior to the administration of field sobriety 

evaluations.  The officer did not indicate by words or actions that he was going to arrest 

Mitchell, but instead, he informed Mitchell that he was not yet under arrest and if “he 

could perform field sobriety… maybe he would, maybe he wouldn’t” be arrested. The 

officer gave Mitchell an option of sorts to perform the test properly or go to jail. 

Furthermore, Mitchell was not placed in handcuffs and was left alone when the officer 

stepped aside to consult with the sheriff’s duty who was conducting field sobriety testing 

for the very purpose of determining whether to take Mitchell into custody.  

In State v. Licata, 343 Ga. App. 874, 806 S.E. 2d 292 (2017), the accused 

drunken driver left the scene, after an accident. A “be on the lookout” (BOLO) was issued, 

and Licata’s vehicle was spotted by police with a flat tire, but still in motion, and sparks 

being created from contact of the rim with pavement. Field sobriety tests were requested 

and performed by Licata, before the arresting officer then read implied consent 
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advisements AND the Miranda warning. Licata asked to call an attorney, but was denied 

this right. 

First, the Georgia Court of Appeals held that the results of Licata’s field sobriety 

tests should have not been suppressed inasmuch as the Georgia Constitution did not 

require law enforcement officers to give the seized driver a Miranda warning before 

field tests, even on these facts. to encompass the right not to act under the Georgia 

constitution before administering field sobriety evaluations. Licata’s legal counsel argued 

Price and O’Donnell, in light of the clear prior serious driving offense (hit and run), 

which was known to the arresting officer. 

 

INEFFECTIVE ASSISTANCE OF COUNSEL   

 

In Diaz v. State, 343 Ga. App. 19, 806 S.E. 2d 1 (2017), a non-American citizen 

and his attorney appeared for trial. As the trial process started, Diaz discontinued jury 

selection for a trial, and entered a plea of guilty to possession of a controlled substance 

and to driving under the influence of alcohol. Diaz’s guilty plea to possession of a 

controlled substance subjected him to mandatory removal from the United States 

pursuant to 8 U.S.C. Section 1227 (2) (B) (i).  

Diaz subsequently filed a motion to withdraw his guilty plea claiming that his trial 

counsel rendered ineffective assistance of counsel by failing to inform him of the 

immigration consequences of his guilty plea. The trial court denied the motion and Diaz 

appealed. The record on appeal showed that Diaz was notified of this risk, during the plea 

proceedings. The Court of Appeals held that a person who is not an United States citizen 

must establish two separate types of proof, to undo such a plea. First, the person seeking 
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to withdraw the plea must show that his or her criminal lawyer did not adequately advise 

him of the risks of deportation that may result from his or her guilty plea. This proof (if 

satisfactory) would satisfy the first prong of the Strickland ineffectiveness test, i.e., 

deficient performance to obtain relief.  

Next, if the lack of notification is proven, the aggrieved person still must establish 

the second Strickland prong, prejudice, which in the guilty plea context requires that 

person to show that there is a reasonable probability that, but for counsel’s errors, he or 

she would not have pleaded guilty and would have insisted on going to trial. In this case, 

Diaz did not carry that burden, and did not show that he was unaware of the immigration 

risks of the plea from any other source, like an immigration attorney or an ongoing 

immigration proceeding, in order to show that trial counsel’s error resulted in prejudice. 

Because the trial court correctly informed Diaz of the immigration consequences, Diaz 

failed to prove deficient performance by the criminal defense lawyer.  

 

DOUBLE JEOPARDY  

  

In State v. Ledford, 341 Ga. App. 222, 799 S.E. 2d 359 (2017), the Georgia 

Court of Appeals upheld the trial court's order denying her plea in bar on double 

jeopardy grounds finding that the prosecutor did not intentionally goad Ledford's 

counsel into requesting a mistrial based on a statement by the state's witness. 

 

SIMILAR TRANSACTION EVIDENCE 
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In Jones v. State, 301 Ga. 544, 802 S.E. 2d 234 (2017), the Georgia Supreme 

Court reviewed the Georgia Court of Appeals ruling holding that the trial court did not 

abuse its discretion in determining that the probative value of evidence of Jones’s prior 

DUI conviction was not substantially outweighed by its prejudicial effect so as to be 

inadmissible. The Court of Appeals noted that the circumstances surrounding the prior 

conviction were similar to circumstances involving the current charged offense. 

Additionally, the charged offense allegedly occurred five to six years after extrinsic 

evidence, and there was a genuine issue regarding whether Jones was voluntarily driving 

while under the influence. 

In its analysis, the Georgia Supreme Court held under O.C.G.A. Section 24-4-403, 

extrinsic act evidence may be admitted if a three-part test is met. First, the evidence is 

relevant to an issue in the case other than the defendant’s character. Next, the probative 

value is not substantially outweighed by the danger of unfair prejudice, and finally, if 

there is sufficient proof for a jury to find by a preponderance of the evidence that the 

defendant committed the prior act. The application of this test is a matter committed 

principally to the discretion of the trial court when determining whether to admit the 

evidence; however, the exclusion of evidence is an extraordinary remedy that should be 

used only sparingly. The balancing test to be used by the trial court is on a case by case 

basis; specifically, the trial court is required to make a common-sense assessment of all 

the circumstances surrounding the extrinsic evidence, including prosecutorial need, 

overall similarity between the extrinsic act and the charged offense, as well as temporal 

remoteness.  

The Supreme Court held that the trial court abused its discretion by allowing 

Jones's prior DUI conviction into evidence because the probative value of the evidence 
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was substantially outweighed by the danger of unfair prejudice under O.C.G.A. Section 

24-4-403. Instead of going to the issue of intent, the State’s use of the prior DUI 

conviction had the effect of emphasizing Jones’s dishonesty creating the potential that 

the jury would render a decision predicated on that negative impression in addition to 

the stigma already associated with a prior criminal conviction. Nevertheless, the Court 

held that this admission was harmless error as there was overwhelming evidence to 

support Jones's conviction for driving under the influence. 

Commentary  

While not a DUI case, Brown v. State, ___ Ga. ___, 810 S.E. 2d 145 (2018), 

has incorporated a lot of great language from the Jones case particularly the discussion 

of the State’s need and purported purposes of the similar transaction evidence under 

Olds.  

In Miller v. State, 343 Ga. App. 197, 806 S.E. 2d 648 (2017), the Georgia Court 

of Appeals upheld the trial court’s ruling allowing the state to introduce into evidence at 

trial a prior conviction from eight years ago. The Court held that the time span did not 

lessen the probative value of the evidence, nor did it increase the danger of unfair 

prejudice. The lapse of time does not presumptively lessen the probative value of a prior 

act, but instead, it is a factor to be taken into consideration when balancing the probative 

value of the evidence against its potentially prejudicial impact under O.C.G.A. Section 24-

4-403. The Court held that the prior DUI conviction was relevant to show Miller’s 

knowledge of the effects of alcohol consumption on her driving and knowledge about the 

use of testing to determine impairment under O.C.G.A. Sections 24-4-403 and 24-4-417.  

In Monroe v. State, 340 Ga. App. 373, 797 S.E. 2d 245 (2017), the Georgia Court 

of Appeals held that the trial court did not abuse its discretion by admitting Monroe’s 
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prior conviction for DUI into evidence as the prior conviction showed intent under 

O.C.G.A. Section 24-4-417(a)(1) and O.C.G.A. Section 24-4-404(b). See also, Adams v. 

State, 344 Ga. App. 159, 809 S.E. 2d 87 (2017). [Rule 417(a)(1) does not require that a 

criminal defendant be convicted of DUI for the prior driving incident to be admissible.] 

In Gibbs v. State, 341 Ga. App. 316, 800 S.E. 2d 385 (2017), the Georgia Court 

of Appeals held that the trial lawyer did not render ineffective assistance of counsel by 

failing to object to the admission of his prior DUI conviction at trial. In this decision, the 

Court gave a detailed explanation of the state of the law prior to Jones regarding similar 

transaction evidence in DUI cases. 

Commentary 

Given the recent Olevik decision as well as the Elliott, Cullens and Garvin 

cases where the Georgia Supreme Court has granted certiorari to address the issue as to 

whether the State may introduce into evidence the fact that a defendant declined to 

submit to a chemical breath alcohol test, defense counsel should use these additional 

arguments to prevent the state from using prior similar DUI convictions particularly 

when the current case involves a refusal to submit to a Intoxilyzer 9000 breath test.  

 

JURY INSTRUCTIONS  

 

In Smith v. State, 342 Ga. App. 705, 805 S.E. 2d 460 (2017), the Georgia Court 

of Appeals held that the trial court committed error in not charging the jury on a lesser 

included offense of vehicular homicide in the second degree in that although there was 

sufficient evidence to authorize Smith’s conviction of vehicular homicide in the first 



GEORGIA DUI UPDATE
183 of 184

degree, there was also evidence that he committed the separate offense of failing to yield 

and that violation may have caused the collision resulting in the victim’s death.  

By comparison, in Turner v. State, 342 Ga. App. 882, 805 S.E. 2d 624 (2017), 

the Georgia Court of Appeals agreed with the trial court in holding that Turner was not 

entitled to a jury instruction on a lesser included offense of second degree vehicular 

homicide when the evidence did not support the contention that this less culpable offense 

caused the victim’s death particularly in light of eyewitness testimony that Turner had 

purposefully driven in the direction of the victim.  

In Sachtjen v. State, 340 Ga. App. 612, 798 S.E. 2d 114 (2017), the Court of 

Appeals held that the trial court did not abuse its discretion in denying Sachtjen a jury 

charge in support of the presumption that missing parts of an audio proceeding of his 

arrest would have been favorable to him. The Court found that unknown technical 

problems caused gaps in the audio portion of the video recording. Furthermore, the 

state produced the evidence it had, including the videotape of the arrest and there was 

no evidence that the state failed to preserve or produce any evidence that previously 

existed in the case. A refusal to give a requested jury charge is not error unless the 

requested jury charge is entirely correct and accurate; is adjusted to the pleadings, law 

and evidence; and is not otherwise covered in the general charges to the jury. 
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GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the 
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the 
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in 
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours 
of continuing legal education activity in the area of trial practice. These trial practice hours are 
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of 
“approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess 
trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics,  professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 

THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Offi  cial 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 

at ICLE programs need do nothing more as their attendance will be recorded in their Bar 

record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at 
the registration desk. ICLE  does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call:
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