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DISCLAIMER

This presentation is for educational 
purposes only and does not constitute 
legal advice.  It is recommended that 
you seek legal counsel for specific 
matters.
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Social Media – Joke or Offense



Social Media – Cautionary Tales



Social Media – 7 Years Ago…

2011

• The Session was titled “Social Media & the Law: the Essentials”

• Courtney Love is being sued by one of her former lawyers for 
making made libelous statements about the legal eagle on 
Twitter and in an interview, claiming the attorney took bribes 
while representing her (May 2011)

• People spent over 500 billion minutes per month on Facebook

• 13% of lawyers found clients directly through social media (or the 
clients find them)



Social Media – 7 Years Ago…

2011

• After she favorited a photo tweeted by Ann 
Coulter that showed a church sign calling 
President Obama a "Taliban Muslim," Sarah Palin 
blamed it on the Blackberry. 

• Big Issue: Privacy & Ethical Considerations and 
Social Media & Employment Law



Social Media – 7 Years Later…

2018

• This Session is titled “Social Media & the Law: Changes at Warp Speed”

• 1.32 billion daily active users on Facebook

• Brands post an average of 8 times per day on Facebook.

• 31. 57% of consumers say social media influences their shopping, led by 
Facebook at 44%.

• The industry with the highest click-through rate on Facebook is the legal 
industry, at 1.61%. The industry with the lowest click-through rate is the 
employment and job training industry, at 0.47% (https://bit.ly/2FD6pKq) 

• Big Issue: Privacy & Security Considerations; Authenticity and Fake News

https://bit.ly/2FD6pKq


Social Media – Attorneys

2018

• 81% of lawyers surveyed indicated that they’ve personally used 
social media for professional purposes, 

• 77% reported that their firms also maintained a social media 
presence

• The lawyers most likely to maintain a personal presence on social 
media were 40-49 years olds (93%). Next were attorneys 40 years 
and under (90%), followed by those who were 50-59 (86%), and 
finally, those 60 or older (73%).

• Employment and labor law lawyers were most active at 89%, 
followed by personal injury at 84%, litigation at 84%, commercial 
law at 82%, and contract law at 81%.



Social Media – Attorneys

2018

• Use of social media by attorneys: career development and 
networking(67%), followed by client development (56%), 
education and current awareness (39%), and case investigation 
(21%)

• The social network lawyers used most often for professional 
purposes was LinkedIn, with 90% of lawyers indicating that they 
had a LinkedIn profile. Facebook was next at 40%, followed by 
Twitter at 26%.

• Lawyers in firms of 2-9 lawyers were the most likely to report 
that a client retained them because of their social media 
presence (33%), followed by solo lawyers (32%), lawyers from 
firms of 10-49 lawyers (22%), and lawyers from firms of 100 or 
more lawyers (18%).



Social Media – Attorneys

2018

• Who blogs? 71% of firms with 500 or more attorneys maintain at 
least one law firm blog (compared with 60% in 2016). Next up is 
firms with 100-499 attorneys at 71% (compared with 52% in 
2016), followed by mid-sized firms with 10-49 attorneys at 38%, 
then small firms with 2-9 lawyers at 25%, and solo law firms at 
15%.

• Attorneys blog about: employment and labor law at 33%, 
personal injury law at 32%, and litigation at 31%

• Why they blog? Client development leading the way at 76%, 
followed by the enjoyment of writing and outreach (47%), and 
career development and networking (47%). Finally, 43% reported 
that they’ve had a client retain their services because of their 
blogging efforts

• Source:  https://bit.ly/2KZfobh

https://bit.ly/2KZfobh


Review of Recent Cases: Bias

Social Media and Appearance of Bias
https://bit.ly/2Mk2OZe

On June 21, 2018, the U.S. Supreme Court declined to decide the 
question of whether a district court judge is required to 
retroactively recuse himself when he allegedly follows the federal 
prosecutors on Twitter and, within hours after denying relief to 
the defendants, tweeted a link to an allegedly erroneous news 
article with a title implying that the defendants were liable.

U.S. v. Sierra Pacific Industries, Inc. (2017)

https://bit.ly/2Mk2OZe


Review of Recent Cases: Bias

The account’s activities on social media did not warrant the judge’s 
retroactive recusal for two reasons. 

1. Twitter is a news and social networking service generally used by 
news organizations, celebrities or high-up government officials as 
one of the official means of communication, and the mere fact that 
the judge allegedly “follows” the federal prosecution’s Twitter 
account does not evidence the personal relationship needed for 
recusal. 

1. The tweet posted by the account concerning the Moonlight Fire 
consisted only of the title and link to a publicly available article 
about the case, without any commentary, and under the plain-error 
standard of review, the judge did not plainly err in not retroactively 
recusing himself after tweeting about this article.



Review of Recent News:  Fame Tax

https://bit.ly/2Mg4EtO

Celebrities and Instagram influencers across Australia, the 
introduction of the so-called ‘fame tax’ as part of a raft of 
integrity measures announced in the 2018/19 budget means 
that they could end up paying higher taxes on the income and 
non-cash benefits earned through the commercial exploitation 
of their image rights (to third parties)

#sponcon (sponsored content)

Concerns still pending: how will the fame tax actually work?  
How does it affect trademarks of names and signatures? And 
more.

Effective: July 1, 2019

https://bit.ly/2Mg4EtO


Review of Recent Cases: Trademarks

https://bit.ly/2nqB72I

On June 14, 2018, a federal trial court in New York issued a 
decision relating to a restaurant owner’s claim that the 
restaurant manager was using the owner’s trademarks on 
social media in violation of the federal trademark law known 
as the Lanham Act. The trial court denied the owner’s claim, 
in a ruling that provides some useful lessons to anyone who 
licenses a trademark. (Thousand Island Park Corp. v. Welser, 
5:18-CV-117 (N.D.N.Y. June 14, 2018 (2018 WL 29803231))

https://bit.ly/2nqB72I


Review of Recent Cases: Trademarks

This case provides some lessons for licensors in future 
trademark license agreements:

• In any agreement that permits use of your mark, consider 
including restrictions on the time, place, form, and extent of 
any use of the marks.

• Consider requiring a review of any of the licensee’s advertising 
or marketing material before permitting any use of your mark. 
You may want to include samples of permitted or not permitted 
uses to speed the review process.

• Bolster items 1 and 2 with the ability to audit the licensee’s use 
of your mark.

• Include a quick termination clause or an injunctive relief clause 
in the event of any unpermitted use of your mark.



Review of Recent Cases: NLRB

https://bit.ly/2nq0yBy

NLRB issued a decision in The Boeing Company, 365 NLRB No. 154 
(Dec. 14, 2017)

Overturned their own Old Standard: 
an employer rule violated the National Labor Relations Act (NLRA) 
if a worker could “reasonably construe” it to interfere with the 
right to engage in protected concerted activity

Adopted New Rule:
an employer rule will only violate the NLRA if it would be 
reasonably interpreted to interfere with workers’ NLRA rights 
considering the balance between (A) the nature and extent of the 
rule’s potential impact on protected rights and (B) the employer’s 
legitimate justifications for the rule.

https://bit.ly/2nq0yBy


Review of Recent Cases: NLRB

The following types of rules fall within Category 1 and are thus 
presumptively lawful:

• Employees may not comment for or speak on behalf of the company 
without prior written approval;

• Employees may not make negative or disparaging remarks about other 
employees;

• Employees may not disclose the company’s confidential, proprietary, or 
trade secret information;

• Employees may not disclose information concerning the company’s 
clients or customers;

• Employees may not misrepresent the company’s products, services, or 
employees; and

• Employees may not use the Company’s logo, trademark, or graphics 
without prior written approval.



Review of Recent Cases: NLRB

Employers should still avoid the following sorts of blanket rules, which the 
NLRB has now clarified fall under Categories 2 and 3:

• Blanket rules prohibiting employees from making disparaging or negative 
remarks about the company;

• Blanket rules prohibiting employees from criticizing the employer;

• Blanket rules prohibiting employees from making false or inaccurate 
statements;

• Blanket rules providing that wages, benefits, or working conditions are 
confidential or preventing employees from discussing them; and

• Blanket rules prohibiting employees from joining outside organizations.



Review of Recent News: GDPR

https://bit.ly/2AXlV6K

EU General Data Protection Regulation EU Directive 2002/58/EC (“ePrivacy-
Directive”):

• Permits the processing of personal data for online marketing purposes on 
the basis of legitimate Interests of online providers. 

• Legitimate interests of online providers, however, may be overridden by the 
interests or fundamental rights and freedoms of an EU resident, called a 
“data subject.” 

• Those fundamental rights and freedoms include privacy and protection from 
manipulation, in particular where the data subject is a child. 

• An assessment of the specific interests of data subjects and online providers 
must be made and the factors of the respective circumstances must be taken 
into account and weighted on a case-by-case basis.

Many US companies have blocked access to EU citizens to their websites.

https://bit.ly/2AXlV6K


Review of Recent Cases: Revenge Porn

https://bit.ly/2vSmNUy

Four years after a Californian woman sued her ex-boyfriend for posting 
sexually explicit photographs and videos of her online, she was 
awarded USD $6.4 million in one the largest judgments of its kind.

• Majority of intimate photos are selfies; and the posers own the 
copyright in them.  The posting and sharing of these photos without 
the consent of the copyright owner is the c/o/a.

• Israel, UK, Japan, New Zealand have laws.

• South Africa has pending cyber-legislation that will address the 
issue.

https://bit.ly/2vSmNUy


Review of Recent News? DHS

https://bit.ly/2MaAkRo

DHS Collecting Applicants Social Media 
• On March 30, 2018, the State Department released a notice of a proposed 

rule that would require the collection of social media information in 
connection with an application for a Nonimmigrant Visa through what is 
called a DS-160.

• Previously been used to collect certain biographical information of 
applicants, but the proposed rule would expand the information collected 
to include identifiers, or “handles,” used by applicants for various social 
media platforms during the previous five years.

• Many opponents have argued that the proposed rule will have a chilling 
effect on free speech.

• The proposed rule would affect almost 15 million people per year, 
excluding certain diplomats and other individuals who are exempt.

https://bit.ly/2MaAkRo


Review of Recent Cases: Copyright

https://bit.ly/2On40rS

Real Estate Photos Copyrights Social Media 
Stross v. Redfin Corp., ___ Fed. Appx. ___ (5th Cir. Apr. 9, 2018) (2018 WL 
1721749)

• Photographer licensed many of his photos to the local multiple listing 
service (MLS) for use by area real estate agents and brokers. 

• An agent or broker downloading listings from the MLS had to sign a 
sublicense agreement. 

• That sublicense agreement incorporated the MLS’s rules, which 
permitted use of the MLS data solely in connection with the sale, lease, 
and valuation of real property. 

• In May of 2013, the photographer noticed that his “sold” home photos 
appeared on a broker website. 

• 1800 of his photos and the website encouraged users to “share” the 
photos with a button.

https://bit.ly/2On40rS


Review of Recent Cases: Copyright

• The broker website moved for summary judgment. 
• The federal trial court granted the motion, based on a decision that the 

photographer lacked standing because he was not a party to the 
sublicense agreement between the MLS and the broker. 

• The photographer appealed.
• The appeals court agreed with the photographer.
• The photographer sued only under the copyright law not for a breach of 

contract.
• The appeals court reversed the grant of summary judgment, and 

remanded the case back to the trial court.



Review of Recent News: #MeToo

https://bit.ly/2ATlTNl

Review:
• Sexual harassment and non-discrimination policies
• Provide regular trainign on these policies and how to report them
• Review social media policy
• Do you have any agreements with non-disparagement provisions
• Consider carefully how to respond to a sexual allegation on social 

media

https://bit.ly/2ATlTNl


Review of Recent News: LinkedIn

htps://bit.ly/2GrcEp0

LinkedIn Updated Terms of Service

• Increase productivity, new features and give users some choices 
over how their information are used

• Caution: there are opt-in and opt-out options for some of the 
features

• New productivity bot that can provide “smart replies” to messages.

• International LinkedIn members will now be governed by Irish Law 
not California Law.

https://bit.ly/2GrcEp0


Review of Recent Cases: Anonymity Online

https://bit.ly/2KFYFJV

On November of 2017, a federal appeals court rejected employment-related 
site Glassdoor’s claim that its users had a First Amendment right to anonymity 
that would protect their information from disclosure pursuant to a grand jury 
subpoena. 

In re Grand Jury Subpoena, No. 16-03-217, Civ. No. 17-16221, D.C.No. 2:17-mc-
00036-DJH (9th Cir. Nov. 8, 2017)).

Glassdoor contended that the panel should apply Bursey’s compelling-interest 
test, while the government argued for Branzburg’s good-faith test.  The panel 
agreed with the government, holding that Bursey was inapplicable because the 
facts were distinguishable.

The Ninth Circuit also pointed to Glassdoor’s own website privacy policy. 
Glassdoor warned its contributors before their first submissions that their 
information could be revealed in response to a subpoena or court order.  The 
panel concluded that Glassdoor’s users did not have a reasonable expectation 
of complete privacy.

https://bit.ly/2KFYFJV


Review of Recent News: Are Memes Legal?

https://bit.ly/2vS4QoR

• US Law – memes are a derivative work; fair use –
parody 
• Good reference: https://bit.ly/2MrFatE

• EU Law – considering making them illegal if you use 
copyrighted material to create them. 

• EU Law – stronger copyright laws to begin with.

https://bit.ly/2vS4QoR
https://bit.ly/2MrFatE


Review of Recent News: Facebook

https://bit.ly/2Dzy8MK

Facebook made changes to its newsfeed and is limited third party posting to 
personal Facebook accounts (ex. Hootsuite)

It is also limiting ads that will show up on newsfeeds – trying to increase organic 
sharing between friends and not businesses.

Facebook Security Against Russian Bots??

https://bit.ly/2Dzy8MK


Review of Recent News: Banning 

Banning of InfoWars
https://nyti.ms/2OY4o1o
https://techcrunch.com/2018/08/08/all-the-platforms-that-have-banned-
infowars/

What does the banning mean?
https://bit.ly/2MxAUWc

• Twitter not Banning

• Infowars App Tranding After Ban – so did banning work? Is it the 
platform’s job to police speech?

https://nyti.ms/2OY4o1o
https://techcrunch.com/2018/08/08/all-the-platforms-that-have-banned-infowars/
https://bit.ly/2MxAUWc


Q&A or Shared Experiences
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