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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State
Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.

FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their
names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneficial, as well as enjoyable. We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staff
Jeffrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE

v

AGENDA
THURSDAY, SEPTEMBER 13, 2018

vii

Presiding:
Larry W. Ramsey, Jr., Program Chair; Chair, Local Government Section, State Bar of Georgia; Deputy
General Counsel, Association County Commissioners of Georgia, Atlanta, GA
7:30	
REGISTRATION AND CONTINENTAL BREAKFAST
		 (All attendees must check in upon arrival. A jacket or sweater is recommended.)
8:10	
WELCOME AND PROGRAM OVERVIEW
		
Larry W. Ramsey, Jr., Program Chair; Chair, Local Government Section, State Bar of Georgia;
		 Deputy General Counsel, Association County Commissioners of Georgia, Atlanta, GA
8:15	
WARRANTLESS ADMINISTRATIVE INSPECTIONS
		
Brandon O. Moulard, Nelson Mullins Riley & Scarborough LLP, Atlanta, GA
		
Bennett D. Bryan, DeKalb County Law Department, Decatur, GA
8:45	
PUBLIC EMPLOYMENT CONTRACTS AND GRATUITIES
		
R. Read Gignilliat, Elarbee Thompson Sapp & Wilson LLP, Atlanta, GA
9:30	
FILMING IN GEORGIA
		
Nathan T. Lee, Glover & Davis PA, Newnan, GA
10:00	
BREAK
10:15	
JUDICIAL UPDATE
		
James E. “Jim” Elliott, City of Warner Robins, Warner Robins, GA
11:00	
POLICE CIVIL LIABILITY: DANGEROUS CROSSROADS AHEAD
		
Scott D. MacLatchie, Womble Bond Dickinson (US) LLP, Charlotte, NC
12:00	
LUNCH
		
THE LOCAL GOVERNMENT LAW SECTION OF THE STATE BAR OF GEORGIA WILL 			
		 HAVE ITS ANNUAL MEETING AFTER LUNCH.
1:30	
THE NEW GEORGIA RULES OF PROFESSIONAL CONDUCT
		
William D. “Bill” NeSmith, III, Deputy General Counsel, State Bar of Georgia, Atlanta, GA
2:30	
REGULATION OF SHORT-TERM/VACATION RENTALS
		
Christian G. Henry, Hall Booth Smith PC, Madison, GA

3:00	
BREAK
3:15	
OPIOID LITIGATION
		
Erich Eiselt, Assistant General Counsel, International Municipal Lawyers Association,
		 Rockville, MD
		
J. Anderson “Andy” Davis, Brinson Askew Berry Seigler Richardson & Davis LLP, Rome, GA
4:15

RECESS

5:00-	
RECEPTION WITH HEAVY HORS D’OEUVRES
7:00 The Taylor Grady House, 634 Prince Avenue, Athens, Georgia 30601

FRIDAY, SEPTEMBER 14, 2018
Presiding:
Megan N. Martin, President, County Attorneys’ Section, Association County Commissioners of Georgia;
Jarrard & Davis LLP, Cumming, GA
7:45	
REGISTRATION AND CONTINENTAL BREAKFAST
		 (All attendees must check in upon arrival. A jacket or sweater is recommended.)
8:30	
ZONING UPDATE
		
Thomas M. Mitchell, Carothers & Mitchell, LLC, Buford, GA
		
Kathryn M. “Kathy” Zickert, Smith Gambrell & Russell LLP, Atlanta, GA
9:30	
CRISIS MANAGEMENT AND MANAGING
		
Christopher D. “Chris” Balch, Balch Law Group, Atlanta, GA
		
James Satterfield, CEO, Firestorm, Roswell, GA
10:30	
BREAK
10:45	
APPELLATE PRACTICE FROM THE BENCH
		
Moderator: Christopher D. “Chris” Balch, Balch Law Group, Atlanta, GA
		
Hon. Keith R. Blackwell, Justice, Supreme Court of Georgia, Atlanta, GA
		
Hon. Sara L. Doyle, Presiding Judge, Georgia Court of Appeals, Atlanta, GA
		
Hon. Carla Wong McMillian, Judge, Georgia Court of Appeals, Atlanta, GA
11:45	
LUNCH

Presiding:
J. Anderson “Andy” Davis, President, City Attorneys’ Section, Georgia Municipal Association;
Brinson Askey Berry Seigler, Rome, GA
12:45	
SMALL CELL WIRELESS DEPLOYMENT
		
Gerard L. “Gerry” Lederer, Best Best & Krieger, Washington, DC
		
Ellen W. Smith, Parker Poe, Atlanta, GA
1:45	
SEXUAL HARASSMENT FOLLOWING THE #METOO MOVEMENT
		
Megan N. Martin, President, County Attorneys’ Section, Association County 			
		 Commissioners of Georgia; Jarrard & Davis LLP, Cumming, GA
2:30	
BREAK
2:45	
LEGISLATIVE UPDATE
		
Susan J. Moore, General Counsel, Georgia Municipal Association, Atlanta, GA
		
Larry W. Ramsey, Jr., Program Chair; Chair, Local Government Section, State Bar of
		 Georgia; Deputy General Counsel, Association County Commissioners of Georgia, 		
		 Atlanta, GA
3:30	
DUAL ROLES FOR ELECTIVE OFFICIALS
		
J. Travis Griffin, Hogue & Hogue LLP, Macon, GA
4:00	
ADJOURN

xi

TABLE OF CONTENTS
Page

Chapter

Foreword .............................................................................................................................................................. v
Agenda ............................................................................................................................................................... vii 
Warrantless Administrative Inspections.............................................................................................. 1-24
Brandon O. Moulard
Bennett D. Bryan

1

Public Employment Contracts And Gratuities................................................................................... 1-17
R. Read Gignilliat

2

Filming In Georgia......................................................................................................................................... 1-6
Nathan T. Lee

3

Judicial Update............................................................................................................................................. 1-23
James E. “Jim” Elliott

4

Police Civil Liability: Dangerous Crossroads Ahead........................................................................ 1-13
Scott D. MacLatchie

5

The New Georgia Rules Of Professional Conduct............................................................................ 1-17
William D. “Bill” NeSmith, III

6

Regulation Of Short-Term/Vacation Rentals...................................................................................... 1-66
Christian G. Henry

7

Opioid Litigation.......................................................................................................................................... 1-50
Erich Eiselt
J. Anderson “Andy” Davis

8

Zoning Update.............................................................................................................................................. 1-24
Thomas M. Mitchell
Kathryn M. “Kathy” Zickert

9

Crisis Management And Managing....................................................................................................... 1-12
Christopher D. “Chris” Balch
James Satterfield

10

Appellate Practice From The Bench......................................................................................... NO MATERIALS11
Moderator: Christopher D. “Chris” Balch
Hon. Keith R. Blackwell
Hon. Sara L. Doyle
Hon. Carla Wong McMillian
Small Cell Wireless Deployment............................................................................................................... 1-7
Gerard L. “Gerry” Lederer
Ellen W. Smith

12

Sexual Harassment Following The #MeToo Movement..................................................... NO MATERIALS13
Megan N. Martin
Legislative Update....................................................................................................................................... 1-28
Susan J. Moore
Larry W. Ramsey, Jr.

14

Dual Roles For Elective Officials............................................................................................................. 1-17
J. Travis Griffin

15

Appendix:
ICLE Board ............................................................................................................................................................ 1 
Georgia Mandatory ICLE Sheet .................................................................................................................... 2

STATE BAR SERIES

Warrantless Administrative Inspections
Presented By:
Brandon O. Moulard
Nelson Mullins Riley & Scarborough LLP
Atlanta, GA
Bennett D. Bryan
DeKalb County Law Department
Decatur, GA

Chapter 1
1 of 24

EXCEPTIONS TO THE WARRANT REQUIREMENT:
SEARCHES AND INSPECTIONS IN BUSINESSES AND SCHOOLS
Bennett D. Bryan
Senior Assistant County Attorney
DeKalb County Law Department
Brandon O. Moulard
Associate Attorney
Nelson Mullins Riley & Scarborough LLP
Table of Contents

Introduction ....................................................................................................... 1
Warrantless searches presumptively unreasonable ................................ 1
Balancing Act ......................................................................................... 1
Well-established exceptions ................................................................... 2
Special contexts ...................................................................................... 3
Searches and Inspections of Commercial Property .......................................... 4
Administrative Inspections ..................................................................... 4
Warrant Generally Required ................................................................... 4
Exceptions............................................................................................... 5
New York v. Burger’s closely regulated business exception ........ 5
Los Angeles v. Patel’s precompliance review exception ............. 8
Reasonable in Scope and Execution ....................................................... 10
Practice Tips ........................................................................................... 12
Searches and Inspections in Schools ................................................................ 13
Competing Interests ................................................................................ 13
Justified in Inception............................................................................... 14
Reasonable in Scope ............................................................................... 14
Practice Tips ........................................................................................... 22
Conclusion ........................................................................................................ 23

Chapter 1
2 of 24

I. INTRODUCTION
The right of the people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures, shall not be violated,
and no Warrants shall issue, but upon probable cause, supported by Oath
or affirmation, and particularly describing the place to be searched, and the
persons or things to be seized.
U.S. Const. Amend. IV
A. Warrantless searches are presumptively unreasonable
The Fourth Amendment prohibits (1) unreasonable searches and seizures, and (2)
issuing warrants without probable cause and particularized description. But, the text does
not specify when a warrant is required. Reading those two provisions together, the U.S.
Supreme Court has interpreted the Fourth Amendment to require a warrant to satisfy
reasonableness requirements. See Brigham City v. Stuart, 547 U.S. 398, 403 (2006)
(without a warrant, most searches are “presumptively unreasonable”). However, there are
exceptions to this rule.
B. Balancing act: privacy vs. government interests
To determine whether a warrant is required for any particular context, the courts
balance the individual’s privacy interest with the government’s interest in the search. The
higher the expectation of privacy, the more likely a warrant is required. For example, the
expectation of privacy is very high in one’s home and therefore a warrant is almost always
necessary. See Groh v. Ramirez, 540 U.S. 551, 559 (2004) (the right to be free from
unreasonable searches at home is the “core” of the Fourth Amendment). On the other
hand, the reasonable expectation of privacy is very low in prison and therefore no warrant
is required. See Hudson v. Palmer, 468 U.S. 517, 528 (1984) (convict has low expectation
of privacy in prison cell). Where there is no reasonable expectation of privacy, the Fourth
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Amendment is not implicated. See Katz v. U.S., 389 U.S. 347, 351 (1967) (“What a person
knowingly exposes to the public … is not a subject of Fourth Amendment protection”).
The U.S. Supreme Court has recognized some categorical exceptions to the warrant
requirement.
C. Well-established exceptions to the warrant requirement
i.

Consent
No warrant is required for any search conducted with valid consent. See

Schneckloth v. Bustamonte, 412 U.S. 218, 222 (1973) (consent searches are “a
constitutionally permissible and wholly legitimate aspect of effective police activity”). If
the search stays within the scope of consent received, the search is reasonable under the
Fourth Amendment without a warrant. Florida v. Jimeno, 500 U.S. 248, 251 (1991) (the
scope is what a reasonable officer would interpret the consent to encompass). In the
Eleventh Circuit, see, e.g., U.S. v. Plasencia, 886 F.3d 1336, 1342 (11th Cir. 2018) (scope
of consent for a “complete” search of a boat includes GPS tracking data).
ii.

Exigent Circumstances
No warrant is required when an official has a compelling and time-sensitive

interest in entering the premises. Mincey v. Arizona, 437 U.S. 385, 393-394 (1978) (the
“exigencies of the situation” can make a warrantless search reasonable). The U.S.
Supreme Court has recognized such compelling interests to include preventing the
imminent destruction of evidence (Kentucky v. King, 563 U.S. 452, 460 (2011)), fighting
a fire (Michigan v. Tyler, 436 U.S. 499, 509 (1978)), and protecting a person from
imminent injury (Brigham City v. Stuart, 547 U.S. 398, 404 (2006)). In the Eleventh
Circuit, see, e.g, Montanex v. Carvajal, 889 F.3d 1202, 1211 (11th Cir. 2018) (a burglary
is an exigent circumstance that justifies a warrantless search to find intruders).

Chapter 1
4 of 24

iii.

Plain View
No warrant is required for an official to search areas in “plain view.” Horton v.

California, 496 U.S. 128, 133 (1990) (“If an article is already in plain view, neither its
observation nor its seizure would involve any invasion of privacy”). So long as the official
did not violate the Fourth Amendment in arriving at the place where the evidence was in
plain view, the search is reasonable even without a warrant. Id. at 136. For example, no
warrant is required to see what is in plain view in the public area of a business (Donovan
v. Lone Steer, Inc., 464 U.S. 408, 412 (1984)), in “open fields” (Oliver v. U.S., 466 U.S.
170 (1984)) or from a plane (Dow Chemical Co. v. U.S., 476 U.S. 227 (1986)). In the
Eleventh Circuit, see, e.g., Fortson v. City of Elberton, 592 Fed.Appx. 819, 823 (11th Cir.
2014) (no warrant required to enter nightclub open to the public and search in plain view).
D. Special contexts: commercial property and schools
Two areas that present unique Fourth Amendment considerations are businesses
and schools. Though business owners and students retain the protection of the Fourth
Amendment, their expectation of privacy on commercial property and in schools is
reduced. New York v. Burger, 482 U.S. 691 (1987); Tinker v. Des Moines Indep. Cmty.
Sch. Dist., 393 U.S. 503, 506 (1969). The courts have not created a categorical exception
to the warrant requirement on commercial property, but they have approved warrantless
administrative inspections in certain contexts. See Burger, supra. The courts have
recognized a categorical exception to the warrant requirement in schools due to the
“special needs” of student safety and school order. Vernonia Sch. Dist. 47J v. Acton, 515
U.S. 646, 653 (1995). Yet, even when no warrant is required, searches on business
premises and school property must be reasonable in scope and execution.
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II. SEARCHES AND INSPECTIONS OF COMMERCIAL PROPERTY
“[T]he law governing administrative searches continues to develop
and the bench and bar must be on the lookout.”
Rivera-Corraliza v. Morales, 794 F.3d 208, 223 (1st Cir. 2015)
A. What is an administrative inspection?
Administrative inspections are regulatory searches where the primary purpose is
something other than a criminal investigation. City of Indianapolis v. Edmonds, 531 U.S.
32, 37 (2000). Inspection regimes proliferated in the New Deal era, when jurisdictions
around the country sought to ensure compliance with new safety regulations like fire,
health, and building codes. Early inspection regimes did not require government
inspectors to obtain a warrant.
B. Generally, warrant required for administrative inspections
In a pair of 1967 cases, the U.S. Supreme Court determined that the Fourth
Amendment’s warrant requirement applied to administrative inspections. See Camara v.
Municipal Court of City and County of San Francisco, 387 U.S. 523, 540 (1967) (“we
therefore conclude that appellant had a constitutional right to insist that the inspectors
obtain a warrant”); See v. City of Seattle, 387 U.S. 541, 546 (1967) (“appellant may not be
prosecuted for exercising his constitutional right to insist that the fire inspector obtain a
warrant authorizing entry”). However, these decisions came with several caveats.
First, the Camara/See court noted that traditional exceptions to the warrant
requirement still applied to administrative inspections. Camara at 539 (“nothing we say
today is intended to foreclose prompt inspections, even without a warrant, that the law
has traditionally upheld in emergency situations”); See at 545 (“We therefore conclude
that administrative entry, without consent, upon the portions of commercial premises
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which are not open to the public may only be compelled through prosecution or physical
force within the framework of a warrant procedure.”).
Second, the Camara/See court explained that inspection warrants are less
cumbersome than traditional search warrants. In a criminal investigation, a search
warrant must be supported by probable cause to believe that a search will produce
evidence of a specific crime. Camara at 537-538. On the other hand, an inspection
warrant need not be based on probable cause with specific knowledge of a particular
building, but can be based on other criteria like passage of time, nature of the building, or
condition of the area. Id. at 538. In other words, the court sought to assuage the fears of
local government inspectors that the court’s ruling would interfere with their ability to
ensure compliance with regulations.
Third, the Camara/See court acknowledged that business premises “may be
inspected in many more situations that private homes.” Id. at 545. The court declined to
hold that warrantless inspection programs are per se unconstitutional, preferring to
resolve those issues on a “case-by-case” basis. Id. at 546. This left the door open for the
court to find new exceptions to the warrant requirement.
C. Exceptions
i.

New York v. Burger’s closely regulated business exception
Three years after Camara/See, the court suggested in Colonnade Catering Corp.

v. U.S., 397 U.S. 72 (1970) that the warrant requirement may be relaxed in industries that
were historically subject to intrusive regulation. In Colonnade, the court upheld a statute
that made it a crime to refuse to consent to an alcoholic beverage inspection. Id. at 77. In
New York v. Burger, 482 U.S. 691 (1987), the court expanded on Colonnade, noting that
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the low expectation of privacy in commercial establishments is even lower in closely
regulated businesses, and therefore a warrant is not required. Id. at 700.
To determine whether an industry is closely regulated -- and therefore subject to
warrantless inspections -- the courts consider: (1) the pervasiveness of regulations
governing an industry; (2) the duration and history of the regulatory scheme; and (3)
whether other jurisdictions have imposed similar regulatory requirements. Id. at 701,
705. The U.S. Supreme Court has identified four closely regulated industries: automobile
salvage yards (Burger (1987)); mining (Donovan v. Dewey, 452 U.S. 594 (1981));
firearms (United States v. Biswell, 406 U.S. 311 (1972)); and liquor (Colonnade Catering
Corp. v. United States, 397 U.S. 72, 77 (1970)). On the other hand, the court held that
“businesses involved in interstate commerce” generally are not closely regulated (Barlow)
and neither is the hotel industry (City of Los Angeles v. Patel, --- U.S. ---, 135 S.Ct. 2443
(2015)).
Circuits courts have identified other closely regulated industries, including:
precious metals (Liberty Coins, LLC v. Goodman, 880 F.3d 274 (6th Cir. 2018));
commercial trucking (Owner-Operator Independent Drivers Association, Inc. v. United
States Department of Transportation, 840 F.3d 879 (7th Cir. 2016)); gambling machines
(Rivera-Corraliza v. Morales, 794 F.3d 208 (1st Cir. 2015)); funeral homes (Heffner v.
Murphy, 745 F.3d 56 (2014)); banks (U.S. v. Chuang, 897 F.2d 646 (2d Cir. 1990)).
pharmacies (United States v. Acklen, 690 F.2d 70 (6th Cir. 1982)); and the sand and
gravel industry (Marshall v. Nolichuckey Sand Co., 606 F.2d 693 (6th Cir. 1979)), among
others. On the other hand, circuit courts have found that bee apiaries (Allinder v. Ohio,
808 F.2d 1180 (6th Cir. 1987)), pornography production (Free Speech Coalition, Inc. v.
Attorney General United States, 825 F.3d 149 (3rd Cir. 2016)); and abortion clinics
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(Tucson Woman's Clinic v. Eden, 379 F.3d 531 (9th Cir. 2004)) are not closely regulated
industries.
The Eleventh Circuit has recognized the trucking industry (United States v. Ponce–
Aldona, 579 F.3d 1218 (11th Cir. 2009)); automobile salvage yards (Bruce v. Beary, 498
F.3d 1232 (11th Cir. 2007)); and nightclubs (Crosby v. Paulk, 187 F.3d 1339 (11th Cir.
1999)) as closely regulated. It tacitly recognized the adult entertainment / nude dancing
industry as closely regulated when it affirmed (without opinion) a district court’s holding
in Alexis, Inc. v. Pinellas Cnty., 194 F.Supp.2d 1336, 1350-1351 (M.D.Fla. Mar. 29, 2002)
aff’d, 88 Fed.Appx. 384 (11th Cir. 2003).
Once an industry is determined to be closely regulated, the courts apply a threepart test to determine whether the statute authorizing warrantless inspections is
reasonable. Under Burger, warrantless inspection programs concerning closely regulated
businesses are permissible where: (1) the government has a substantial interest in
regulating the particular business; (2) the inspection program is necessary to further the
regulatory scheme; and (3) the inspection program provides a constitutionally adequate
substitute for a warrant in terms of certainty and regularity of application. Burger at 702703.
Federal courts rarely find that an inspection program of a closely regulated
business violates the Burger 3-part test. But see V-1 Oil Co. v. State of Wyoming, 902
F.2d 1482 (10th Cir. 1990) (gasoline dealers are closely regulated but warrantless
inspection statute failed Burger 3-part test). In Crosby v. Paulk, 187 F.3d 1339 (11th Cir.
1999), the Eleventh Circuit upheld O.C.G.A. § 3-2-32, which authorizes very broad
inspections of the liquor industry:
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The commissioner and his agents may enter upon the licensed premises of
any person engaged in the manufacture, transportation, distribution, sale,
storage, or possession of alcoholic beverages at any time for the purpose of
inspecting the premises and enforcing this title and shall have access during
the inspection to all books, records, and supplies relating to the
manufacture, transportation, distribution, sale, storage, or possession of
alcoholic beverages.
Id. at 1348 (emphasis added). In U.S. v. Ponce–Aldona, the Eleventh Circuit court
upheld Georgia’s broad commercial trucking inspection regime, even though it had no
time or place restrictions. 579 F.3d 1218, 1227 (11th Cir. 2009) (“limitations, or the
absence thereof, are a factor in an analysis of the adequacy of a particular statute, [but]
they are not determinative.”). Likewise, in Bruce, the Eleventh Circuit recognized that a
Florida statute authorizing administrative inspections of junkyards satisfied the Burger
test. Bruce at 1240 (citing Moore v. Florida, 442 So.2d 215 (1983)). In fact, the Eleventh
Circuit noted that, as of 2008, no federal appellate court had struck down an inspection
statute that did not limit the time in which an officer could conduct an inspection. U.S. v.
Steed, 548 F.3d 961, 974 (2008).
ii.

City of Los Angeles v. Patel’s Precompliance Review “Exception”
Nearly 30 years after Burger, the court decided City of Los Angeles v. Patel, ---

U.S. ---, 135 S.Ct. 2443 (2015), and struck a local ordinance authorizing warrantless
searches of hotel guest registries. In a 5-4 decision, the court held that the hotel industry
was not a closely regulated industry and therefore failed the Burger test. Patel at 245456. Citing language from See v. Seattle that suggests a business owner should have the
opportunity to object to a warrantless inspection, the court struck the ordinance because
it failed to provide such opportunity. Patel at 2452. Some have interpreted Patel to create
another exception to the warrant requirement: warrantless inspections are constitutional
so long as the ordinance provides an opportunity for pre-inspection review. See, e.g., 1
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Admin. L. & Prac. § 3:13 (Patel “may have signaled a loosing of its approach to
administrative warrants”).
However, this is no exception at all. Providing an opportunity for precompliance
review is more onerous than simply obtaining a warrant. Indeed, the Patel majority
specifically contemplates that where a business owner objects to a warrantless search
involving records and receipts, “the police can compel them to turn them over if they have
a proper administrative warrant.” Id. at 2454. Though the majority was confident that
“the great majority of businessmen can be expected in normal course to consent to
inspection without warrant,” the majority’s optimism about voluntary compliance is not
widely shared.
Patel’s real impact, however, is that facial challenges of inspection programs will
become much easier. Since Sibron v. New York, 392 U.S. 40 (1968), courts have
disfavored facial challenges under the Fourth Amendment. Id. at 59 (“The constitutional
validity of a warrantless search is pre-eminently the sort of question which can only be
decided in the concrete factual context of the individual case.”). After Patel, several circuit
courts have struck local laws for failing to provide an opportunity for precompliance
review. Cotropia v. Chapman, 721 Fed.Appx. 354 (5th Cir. 2018) (administrative
inspection of medical records without precompliance review unconstitutional); Free
Speech Coalition, Inc. v. Sessions, 825 F.3d 149 (3rd Cir. 2016) (inspection of porn
producer’s records without precompliance review unconstitutional). The Sixth Circuit
even struck an administrative inspection program of a closely regulated business under
Patel, which is exceedingly rare. Liberty Coins, LLC, 880 F.3d at 291.
Other circuit cases caution against reading Patel too broadly. See City of El Cenizo,
Texas v. Texas, 890 F.3d 164 (5th Cir. 2018) (“The plaintiffs suggest that the Supreme
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Court's recent decision in City of Los Angeles v. Patel has lowered the bar for facial Fourth
Amendment challenges, but they misconstrue the case.”); Bell v. City of Chicago, 835 F.3d
736, 741 (7th Cir. 2016) (Patel “was not a seismic shift in Fourth Amendment
jurisprudence that wiped away the exceptions to the warrant requirement”).
The Eleventh Circuit has not yet addressed administrative inspections in Patel’s
wake. However, a district judge cited Patel in striking down a Florida statute allowing
administrative inspections of abortion records without precompliance review. See
Planned Parenthood of Southwest and Central Florida v. Philip, 194 F.Supp.3d 1213,
1221 (M.D.Fla. June 30, 2016). Another district judge recently cited Patel when
suggesting that a City of Atlanta Ordinance authorizing inspections of all businesses
operating in the city was unconstitutional because “a compliance check for an ordinary
business license cannot qualify for the exception to the warrant requirement.” Brown v.
City of Atlanta, 284 F.Supp.3d 1326, 1334 (N.D.Ga. Jan. 9, 2018). This appeal is currently
pending in the Eleventh Circuit (Case No. 18-10436).
D. Even if no warrant is required, inspections must be reasonable in
scope and execution
Even if the inspection regime is facially constitutional, an administrative
inspection may be unconstitutional if the inspection is: (1) a pretext for a purely criminal
investigation; (2) excessive in scope; or (3) excessive in execution. See Swint v. Wadley,
51 F.3d 988 (11th Cir. 1995); Bruce v. Beary, 498 F.3d 1232 (11th Cir. 2007); c.f. Crosby
v. Paulk, 187 F.3d 1339 (11th Cir. 1999).
i.

Pretext
The pretext analysis concerns why an inspection is taking place. An inspection

must be carried out for the purpose of enforcing a regulatory regime, not as a pretext for
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a purely criminal investigation. In Swint, the Eleventh Circuit held that a purported
alcoholic beverage code inspection of a nightclub was actually a pretext for a criminal
investigation. Id. at 999. The court noted that the only citizen complaints received about
the club, the only violations reported by the officers, and the only two people arrested
during inspection were arrested for drug violations, not violations of the alcoholic
beverage code. Id. at 992-994. This shows that the officers were not really conducting an
inspection but rather a criminal investigation. On the other hand, in Crosby, the Eleventh
Circuit held that an alcoholic beverage code inspection of a nightclub was not pretextual
even though officers brought drug-sniffing dogs to detect narcotics. The court held that
inspections may have “dual-purposes” to include regulatory enforcement and
enforcement of other criminal laws. Id. at 1343.
ii.

Scope
The scope analysis concerns who, where, and what the officers search. An

inspection should only include those people, places, and things that are reasonably
necessary to fulfill the purpose of the regulatory scheme. In Bruce, the Eleventh Circuit
held that an inspection of an auto salvage yard was unreasonable in scope where the
officers searched employees’ pockets, purses, briefcases, and even sawed open vehicles.
Id. at 1237. On the other hand, in Crosby, the court held that an alcoholic beverage code
inspection was reasonable in scope where the officers searched the bar’s books, receipts,
taps, and bottles. Id. at 1343. The officers also asked for the identification of each of the
customers, but that was permissible because it was necessary to ensure that the owners
were complying with regulations prohibiting the sale of alcohol to minors. Id.
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iii.

Execution
Execution. The execution analysis concerns how the officers conduct the

inspection. An inspection must not be unreasonably threatening or use heavy-handed law
enforcement techniques. Factors that the courts consider include including (i) the nature
of the place searched and threats posed to officers; (ii) the number of people the officers
expected to encounter; (iii) the length of time; and (iv) whether officers engaged in any
unreasonably threatening behavior. Where officers storm a closely regulated business
with guns drawn, the courts have found the execution to be excessive. Swint at 992; Bruce
at 1237. Even where 40+ officers participate in a search, the search is probably reasonable
if guns stay holstered. See Crosby.
E. Practice Tips
1. Review your City / County Warrantless Inspection Ordinances
a. Ensure compliance with Burger for closely regulated businesses
b. Ensure compliance with Patel for non-closely regulated businesses
2. Discuss inspection methods with clients, especially in public safety
a. Search only those people, places, and things reasonably related to
administrative regulations
b. Avoid heavy-handed police tactics
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III. SEARCHES AND INSPECTIONS IN SCHOOLS.
a. Competing Interests: Students’ Expectation of Privacy v. School
Security and Order.
Students do not forfeit their constitutional rights when they go to school. Tinker v.
Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506 (1969). In particular, students
retain their freedom, under the Fourth Amendment, from unreasonable searches and
seizures conducted by school officials. New Jersey v. T.L.O., 469 U.S. 325, 333 (1985). As
the Supreme Court recognized in T.L.O., “A search of a child's person or of a closed purse
or other bag carried on her person, no less than a similar search carried out on an adult,
is undoubtedly a severe violation of subjective expectations of privacy.” Id. at 337–38.
On the other side of the coin, the Supreme Court has acknowledged the importance
of “affirming the comprehensive authority of the States and of school officials, consistent
with fundamental constitutional safeguards, to prescribe and control conduct in the
schools.” Tinker, 393 U.S. at 507. Moreover, a warrantless search can be constitutional
“when special needs, beyond the normal need for law enforcement, make the warrant and
probable-cause requirement impracticable.” Griffin v. Wisconsin, 483 U.S. 868, 873
(1987). Such “special needs” exist in the public school context. Vernonia Sch. Dist. 47J v.
Acton, 515 U.S. 646, 653 (1995). In the school setting, requiring teachers and other school
officials to obtain a warrant before searching a student “would unduly interfere with the
maintenance of the swift and informal disciplinary procedures needed in the schools.”
T.L.O., 469 U.S. at 340. Similarly, “strict adherence to the requirement that searches be
based upon probable cause” would undercut “the substantial need of teachers and
administrators for freedom to maintain order in the schools.” Id.
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To balance these competing interests, the Supreme Court has issued a simple edict:
student searches are constitutional when they are reasonable. Id. at 341. But what makes
a student search reasonable?
b. Student Searches Must Be Justified in Their Inception and
Reasonable in Scope.
A search is reasonable if it satisfies a two-part test: (1) Was the search justified at
its inception? (2) If so, was the search reasonably related in scope to the circumstances
which justified the interference in the first place? Id. at 341.
i.

Justified at Inception
A reasonable suspicion standard governs the first question. A search is justified at

the inception if there are reasonable grounds for suspecting that the search will turn up
evidence that the student has violated or is violating either the law or the rules of the
school. Id. at 342. School officials may not search a student based on mere rumor or
premonition. Instead, the school must be able to identify articulable facts, together with
logical inferences from those facts, which support the reasonable suspicion that warrants
the search. School officials, before embarking on a search, must have enough information
to support a “moderate chance of finding evidence of wrongdoing.” Safford Unified Sch.
Dist. No. 1 v. Redding, 557 U.S. 364, 371 (2009). The Supreme Court has contrasted the
“moderate chance” baseline standard with the “fair probability” or “substantial chance”
requirement for probable cause. Id.
ii.

Reasonably Related in Scope
A student search must be reasonable in scope—that is, the search method must be

reasonably related to the circumstances that justified the interference in the first place.
T.L.O., 469 U.S. at 341. “A search will be permissible in its scope when the measures
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adopted are reasonably related to the objectives of the search and not excessively intrusive
in light of the age and sex of the student and the nature of the infraction.” Id. at 342.
Because students’ privacy rights must be balanced against the need of school
officials to deal with the threat of drugs, violence, and other misconduct in the school
building, the reasonableness of student searches varies depending on the circumstances
of the particular case and the method of search used by the school official. The cases below
help to illustrate that concept.
Clothing, Personal Effects, Lockers
In C.B. By & Through Breeding v. Driscoll, 82 F.3d 383, 385 (11th Cir. 1996), a
principal and assistant principal searched a student’s pants pockets and coat for
marijuana after receiving a tip from another student. The court held that the student’s
Fourth Amendment rights were not violated, because the direct tip from the student
provided the school officials with reasonable grounds to conduct the search. Id. at 388.
The court noted that because the tip was provided to administrators directly, rather than
anonymously, it “was thus more likely to be reliable because the student informant faced
the possibility of disciplinary repercussions if the information was misleading.” Id.
In Koontz v. Dustin, No. 5:09-CV-147-OC-10GRJ, 2010 WL 3788870, at *1 (M.D.
Fla. Sept. 24, 2010), a school bus driver overheard a student say he had a bomb in his
book bag. The bus driver informed an assistant principal, who questioned the student and
searched his person and book bag, finding no bomb. Id. Even though the assistant
principal concluded that the student’s claim to have a bomb was not credible, the principal
proceeded to search the book bags and purses of every student on the bus. Id. The
plaintiff, however, refused to be searched and was suspended for her refusal. Id. at * 2.
The plaintiff sued the principal, alleging that the threatened search and later suspension
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violated her Fourth Amendment rights. Id. The district court disagreed. It concluded that
even though the principal lacked reasonable suspicion to search the plaintiff’s book bag,
the search was still justified in its inception because it was “conducted in good faith for
the purpose of safety and security, as distinguished from a targeted search for evidence of
illegal activity.” Id. at *5. The court also determined that the search was reasonable in
scope because it occurred within a few minutes, only involved students on the bus, and
was limited to the students’ handbags and book bags, where an explosive could be
concealed. Id.
In Jackson v. McCurry, 303 F. Supp. 3d 1367, 1372 (M.D. Ga. 2017), a student
informed the principal that the plaintiff had sent text messages ridiculing another student
for not making the volleyball team. The principal confronted the plaintiff and told her to
unlock her phone so he could review her text messages. Id. The principal reviewed the
plaintiff’s texts to and from the student-informant, as well as her texts with family
members, her best friend, and an ex-boyfriend. Id. In assessing whether the search of the
plaintiff’s phone violated the Fourth Amendment, the court noted, “Though technology
has changed since T.L.O. was handed down, a school official's search of a student's cell
phone on school property and during the school day still fits within the framework
announced in T.L.O.” Id. at 1378. Relying on C.B., the court found the search to be
justified in its inception because the principal relied on a direct tip from another student.
Id. at 1377. The court also explained that even though the principal expanded his search
to include texts between the plaintiff and relatives and others, the plaintiff had labeled
many of her contacts with emojis instead of their names. Id. Because the plaintiff could
label her contacts in any manner she chose, the messages ostensibly between the plaintiff
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and her family members could, in fact, have been between the plaintiff and other students.
Id. Hence, the court concluded that the scope of the search was reasonable. Id.
The Supreme Court in T.L.O. did not address whether a student has a legitimate
expectation of privacy in his or her locker. T.L.O., 469 U.S. at 338 n. 5. The district court
in Bartram ex rel. Bartram v. Pennsbury Sch. Dist., No. CIV. A. 98-6159, 1999 WL
391480, at *8 (E.D. Pa. May 24, 1999), similarly declined to address that question, but
instead concluded that a search of a student’s locker was reasonable under the T.L.O.
standard. There, the search was justified in its inception because the plaintiff had arrived
late to school, smelled like marijuana, and admitted to administrators that he had stood
nearby others who had smoked marijuana that morning. Id. In addition, the search was
reasonable in scope because an administrator initially encountered the plaintiff in front
of his locker. Id.
Likewise, the United States District Court for the Northern District of Georgia has
analyzed a search of a student’s locker under the T.L.O. framework. In Roy ex rel. Roy v.
Fulton Cty. Sch. Dist., 509 F. Supp. 2d 1316, 1322 (N.D. Ga. 2007), the court determined
that an assistant principal did not violate the Fourth Amendment by searching the
plaintiff’s locker after he had received a tip from another student that the plaintiff had
stolen an iPod from another student’s locker and intended to sell it. Id.
Drug-Sniffing Dogs
Courts generally take the position that students have no expectation of privacy
beyond their personal effects. Hence, courts do not view dog sniffing of the exterior of a
student’s vehicle, locker, or personal effects to constitute a search requiring any level of
suspicion. See Horton v. Goose Creek Indep. Sch. Dist., 690 F.2d 470, 477 (5th Cir. 1982)
(holding that sniffing, by trained dogs, of student lockers in public hallways and
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automobiles parked on public parking lots did not constitute a “search” within meaning
of Fourth Amendment and therefore inquiry was not required into reasonableness of
sniffing); Rudolph ex rel. Williams v. Lowndes Cty. Bd. of Educ., 242 F. Supp. 2d 1107,
1120 (M.D. Ala. 2003) (“Clearly, the activity of the drug-sniffing dog walking up and down
the aisles sniffing for contraband is not a Fourth Amendment search.”); c.f. Hearn v. Bd.
of Pub. Educ., 191 F.3d 1329, 1332 (11th Cir. 1999) (“A dog sniff of a person's property
located in a public place is not a search within the meaning of the Fourth Amendment.”).
If a drug-sniffing dog signals that a student’s vehicle contains contraband, that
signal is usually enough for the school to search the vehicle. See, e.g., Marner v. Eufaula
City Sch. Bd., 204 F. Supp. 2d 1318 (M.D. Ala. 2002) (holding that once drug-sniffing dog
signaled that the plaintiff’s car contained narcotic, a search of the vehicle by school
officials was permitted without a warrant).
Drug Tests
Compulsory collection and testing of hair, urine, or other bodily tissues or fluids
constitutes a “search” subject to the demands of the Fourth Amendment. Vernonia Sch.
Dist. 47J v. Acton, 515 U.S. 646, 652. (1995).
In Vernonia, 515 U.S. 646 (1995), the plaintiff, a student, signed up to play football
at one of the district’s grade schools. The district’s policies required all students
participating in interscholastic athletics to consent to providing a urine sample for drug
testing. After the district prohibited the plaintiff from playing football because he and his
parents refused to sign the testing consent forms, the plaintiff challenged the testing
policy under the Fourth and Fourteenth Amendments. The Supreme Court held that the
policy was reasonable and constitutional although it authorized searches without
individualized suspicion. Id. at 665. In reaching that conclusion, the Court emphasized
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the decreased expectations of privacy among student athletes, the relative
unobtrusiveness of the drug test, and the immediacy and importance of the district’s
interest in deterring drug use by its students. Id. at 657-664.
The Supreme Court expanded upon the holding in Vernonia in Board of Education
of Independent School District No. 92 of Pottawatomie Cty. v. Earls, 536 U.S. 822, 826
(2002). There, it considered the school district’s “Student Activities Drug Testing Policy,”
which required all middle and high school students to consent to urinalysis testing for
drugs to participate in any extracurricular activities, including Future Farmers of
America, Future Homemakers of America, band, choir, cheerleading, and athletics. In a
5-4 decision, the Court concluded the policy was constitutional, deeming it a “reasonable
means of furthering the School District's important interest in preventing and deterring
drug use among its schoolchildren.” Id. at 838.
Strip Searches
A strip search—i.e., any search that exposes a student’s genital area or breasts to
some degree—is a “categorically distinct” type of search. Safford, 557 U.S. at 374. A lawful
student strip search requires “distinct elements of justification on the part of school
authorities for going beyond a search of outer clothing and belongings.” Id. Typically,
individualized suspicion and a reasonable belief that a student has harbored contraband
in his or her undergarments are prerequisites for a constitutional student strip search.
In Safford, the Court concluded that school officials violated a student’s Fourth
Amendment rights when they instructed her to undress down to her underwear and “pull
out” her bra and the elastic band on her underpants to find pills they suspected the
plaintiff concealed under her clothing. 557 U.S. at 374, 379. Prior to the strip search,
administrators found pills and other contraband in another student’s pockets and day
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planner. Id. at 373. That student informed the administrators that the plaintiff had given
her the pills. Id. The Court concluded that the student’s tip warranted a search of the
plaintiff’s backpack and outer clothing. Id. But the strip search, while justified in its
inception, was unreasonable in scope. Id. at 375-77. The pills were common painkillers
and did not pose a significant danger to other students. Id. at 376. And the administrators
had no reason to believe the plaintiff was hiding the pills in her underwear. Id. at 376. The
Court underscored the fact that the administrators lacked a “reasonable suspicion of
danger or of resort to underwear for hiding evidence of wrongdoing” before making the
“quantum leap from outer clothes and backpacks to exposure of intimate parts.” Id. at
377.
The court had “little trouble” concluding that a strip search was unconstitutional
in Thomas ex rel. Thomas v. Roberts, 261 F.3d 1160, 1167 (11th Cir. 2001), cert. granted,
judgment vacated sub nom. Thomas v. Roberts, 536 U.S. 953, 122 S. Ct. 2653, 153 L. Ed.
2d 829 (2002), and opinion reinstated, 323 F.3d 950 (11th Cir. 2003). There, a teacher
and school resource officer strip searched an entire class of fifth-grade students to locate
a missing envelope containing $26.00. Id. at 1163-64. The court held that the strip
searches were not justified in their inception, because the school officials conducted them
without individualized suspicion. Id. at 1169. The court also suggested that a generalized
strip search without individualized suspicion would only be appropriate where school
officials have received information that an unidentified student may be carrying a weapon
or other dangerous item on school property. Id.
In Foster v. Raspberry, 652 F. Supp. 2d 1342, 1347 (M.D. Ga. 2009), a female
discipline secretary required the plaintiff, a female student, to enter a storage closet with
her and remove both her pants and underwear as part of a search for a missing iPod,

Chapter 1
22 of 24

which had been taken from the classroom teacher’s desk. Prior to the search, a student
had informed the teacher and the discipline secretary that a different student had taken
the iPod. Id. The court held that the strip search was unconstitutional because the school
officials lacked individualized suspicion that the plaintiff had stolen the iPod. Id. at 1350.
The district court also determined that neither the teacher nor the discipline secretary
were entitled to qualified immunity, because the Thomas decision clearly established that
a school official must have individualized reasonable suspicion before conducting a strip
search for a non-dangerous item. Id. at 1352.
In a pre-Safford, case, Cornfield by Lewis v. Consol. High Sch. Dist. No. 230, 991
F.2d 1316 (7th Cir. 1993), the Seventh Circuit Court of Appeals held that a strip search
conducted by a dean and a teacher was constitutional. The school had received tips
associating the plaintiff with drug use, the plaintiff had admitted to using drugs in the
past, staff members noticed an “unusual bulge” in the plaintiff’s crotch area, and the
plaintiff was acting in a furtive manner. Id. 1322-23. Although the search did not turn up
any contraband, the court granted summary judgment on the plaintiff's Fourth
Amendment claim. Id. at 1323.
Off-Campus Events
That a school-sponsored event occurs off campus does not elevate the standard for
student searches from reasonable suspicion to probable cause. Ziegler v. Martin Cty. Sch.
Dist., 831 F.3d 1309, 1320 (11th Cir. 2016). Instead, “[t]he nature of administrators' and
teachers' responsibilities for the students entrusted to their care, not school boundary
lines,” dictates the applicable Fourth Amendment standard. Id.
In Ziegler, high school officials detained a group of thirty-eight students outside
their school’s prom after a school resource officer searched the students’ party bus and
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found an empty bottle of champagne and plastic cups. Id. at 1316. The prom was being
held at a local civic center. Id. at 1315. A school official informed the group of students
that none could enter the prom until each student passed a breathalyzer test. Id. Each
student passed with a 0.00 blood-alcohol content. Id. The students later sued the school
district and various school officials, alleging violation of their Fourth Amendment rights.
Id. at 1317.
The students argued that a reasonableness standard did not apply to the detention
and administration of the breathalyzer tests, because they occurred away from the school
outside of school hours. Id. at 1319-20. The Eleventh Circuit rejected that argument and
concluded the reasonableness standard applied because the prom was organized by the
school and supervised by school officials. Id. at 1320. The court also emphasized that
students purchased prom tickets directly from the school; the school administration was
responsibility for approving the students who desired to attend; and the students, by
signing their prom tickets, acknowledged that school policies—including a zero-tolerance
alcohol policy—applied to the prom. Id.
c. Practice Tips
i.

School district policy should expressly require reasonable suspicion

ii.

Provide training on student searches and keep records of the training
sessions

iii.

Law enforcement may not circumvent probable cause requirement by
directing school officials

iv.

Strip searches should be the method of last resort

Chapter 1
24 of 24

IV. CONCLUSION
Under the Fourth Amendment, most searches require a warrant and all searches
must be reasonable. The U.S. Supreme Court has recognized several exceptions to the
warrant requirement, including searches with consent, exigent circumstances, and plain
view searches, among others. Warrant requirements are similarly relaxed for searches of
commercial property and schools.
Ordinances authorizing warrantless administrative searches of closely regulated
businesses are facially constitutional so long as they offer a constitutionally adequate
substitute for a warrant. Ordinances authorizing warrantless inspections of other
businesses are facially constitutional so long as they provide some opportunity for preinspection review by a neutral decisionmaker. Balancing students’ privacy interests and
schools’ interests in security and order, the U.S. Supreme Court has determined that
warrants are not required in schools.
Still, even warrantless searches must be reasonable. An administrative inspection
must be reasonable in scope and execution and may not be a pretext for a purely criminal
investigation. Similarly, student searches must be justified at inception and reasonable in
scope. Thus, city and county attorneys should review their local ordinances, policies, and
practices to ensure compliance with constitutional principles concerning warrantless
searches of commercial property and schools.
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THE GRATUITIES CLAUSE
I.

Introduction
A.

Why should counties and cities care about the Gratuities Clause?

Our role in advising local government officials and employees often centers on weighing
legal risks and advising our clients how to navigate them. As will be more fully discussed herein,
the risks associated with navigating the Gratuities Clause of the Georgia Constitution include not
only civil risks, but violations of the Gratuities Clause may carry steeper penalties for elected
officials deciding how to compensate their employees.

In this regard, the criminal act of

“malpractice in office” has been applied to the actions of elected officials committing acts in
violation of the Gratuities Clause with respect to government employment. O.C.G.A § 45–11–4;
E.g. Kennedy v. State, 205 Ga. App. 152, 153, 421 S.E.2d 560, 562 (1992); compare State v.
Burrell, 189 Ga. App. 812, 377 S.E.2d 898 (1989). For example, a criminal indictment under
O.C.G.A § 45–11– was upheld when a county commissioner donated labor from county employees
and county equipment to a private association for which the county “was not compensated or
reimbursed therefore and from which said county received no substantial benefit ...” Kennedy,
205 Ga. App. at 153, 421 S.E.2d at 562. In light of these substantial risks, it is important for us as
legal advisors to understand this complex and often difficult to navigate constitutional provision.
This paper, therefore, first attempts to explain the provision and then provide examples as to how
it has been applied in the context of public employment.
B.

What is the Gratuities Clause?

The Gratuities Clause of the Georgia Constitution prohibits the General Assembly from
granting a gratuity to any person, corporation, or association. See Ga. Const. Art. III, § 6, ¶
VI(a)(1). (“The General Assembly shall not by vote, resolution, or order, grant any donation or
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gratuity in favor of any person, corporation, or association.”). In addition, the Gratuities Clause
prohibits the Assembly from authorizing additional compensation to any public officer, agent, or
contractor after their service or contract is complete. See Ga. Const. Art. III, § 6, ¶ VI(a)(2).
(“[T]he General Assembly shall not grant or authorize extra compensation to any public officer,
agent, or contractor after the service has been rendered or the contract entered into.”). Despite the
Gratuities Clause’s broad construction, the constitution enumerates several exceptions to these
prohibitions – many of which apply only to state agencies and programs not germane to the
employment specific issues addressed in this paper. See Ga. Const. Art. III, § 6, ¶ VI. In addition
to the aforementioned explicit prohibitions against the state government, the Georgia courts apply
these prohibitions equally as to city and county governments. Grand Lodge of Ga., Indep. Order
of Odd Fellows v. City of Thomasville, 226 Ga. 4, 8, 172 S.E.2d 612, 615 (1970), 226 Ga. 4, 8,
172 S.E.2d 612 (1970); Rabun Cty. v. Mountain Creek Estates, LLC, 280 Ga. 855, 859, 632 S.E.2d
140, 145 (2006).
C.

How is a “Gratuity” Defined?

The Georgia Supreme Court has defined “gratuity” in the context of the Gratuities Clause
of the Georgia Constitution to mean “[s]omething given freely or without recompense; a gift.”1/
McCook v. Long, 193 Ga. 299, 303, 18 S.E.2d 488, 490 (1942) (looking to the plain-meaning of
the word in its interpretation); see also Garden Club of Ga., Inc. v. Shackelford, 266 Ga. 24, 24–
25, 463 S.E.2d 470, 471 (1995). So construed, the Gratuities Clause generally prohibits the
government from giving something without receiving sufficient consideration. Swanberg v. City

1/

Although the appellate courts often only quote this “gift” language, it is worth noting that
the Supreme Court continued its definition to include “[s]omething given freely or without
recompense” or “[s]omething voluntarily given in return for a favor or now esp. a service; hence,
a bounty; a tip; a bribe.” McCook, 193 Ga. At 303, 18 S.E.2d at 490 (emphasis added).
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of Tybee Island, 271 Ga. 23, 25, 518 S.E.2d 114, 117 (1999) (citing Haggard v. Bd. of Regents,
257 Ga. 524(3), 360 S.E.2d 566 (1987)).
The question is thus begged: what constitutes sufficient consideration to avoid offending
the Gratuities Clause? Unfortunately, this question has no clear answer, as the only guidance
provided by the applicable standard is that there is “no ‘gratuity’ involved [where] the [local
government] is recovering substantial benefits in return.” Smith v. Bd. of Comm’rs of Roads &
Revenues of Hall Cty., 244 Ga. 133, 140, 259 S.E.2d 74, 79 (1979) (emphasis added). For this
reason, caution should be applied whenever a local government is considering extending any new
benefit to its employees. Importantly, the focus of the inquiry is on whether a benefit has flowed
from the local government to the employee or other individual without his/her providing sufficient
consideration therefore – irrespective of the actual cost to the local government. See Op. Att’y
Gen. 2004-3 (opining that a private citizen cannot fly for free on State aircraft without violating
the Gratuities Clause, notwithstanding lack of additional cost to the State).
II.

Withstanding a Gratuities Clause Challenge
For a given benefit to withstand a Gratuities Clause challenge, the local government must

satisfy, at a minimum, two requirements. Op. Att’y Gen. 2004-3. First, the local government must
have statutory authority to provide the benefit and, second, the local government must receive fair
return of value. Id. While case law on what constitutes “fair value” is extremely limited, the
Attorney General has published several official and unofficial opinions on the issue over the years.
A.

Sufficient Consideration

While the exact definition of “fair value” is unclear, some guiding principles have emerged.
For one, to constitute “fair value,” consideration does not have to be monetary; to the contrary,
services may be considered sufficient consideration.

Op. Att’y Gen. 70-28 (opining that
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reasonable tips for services rendered are not gratuities because the services themselves can
constitute sufficient consideration). Sufficient consideration can also include reduced
administrative burden on the local government. Op. Att’y Gen. 73-145 (opining that the reduced
burden of picking up trash constituted sufficient consideration to support providing free litter bags
at rest stops under the Gratuities Clause). A direct benefit to the public may also qualify as
sufficient consideration. Op. Att’y Gen. 81-17 (opining that including proprietary schools in a
State publication without charge was not an unconstitutional gratuity because the public benefited
from their inclusion). Whether the benefit is provided before or after consideration is received
also does not affect the sufficiency of the consideration. Op. Att’y Gen. 81-29.
B.

Categorizing the Benefits

In a 1993 opinion, the Attorney General described three categories of situations, outside of
those exempted by the Constitution, in which the Gratuities Clause would not apply. Op. Att’y
Gen. U93-14. These categories serve as a helpful guide to understanding the parameters of the
Gratuities Clause. The first type is “privatization” cases where “the State grants funds or the use
of State property pursuant to a good faith contract and receives in equivalent value a bargainedfor performance of public functions.” Id. The second category includes “public welfare” cases,
in which “there is no promised return of service or payment to the State, but the ‘gratuitous activity’
is [nevertheless] valid because it itself is the performance of a public service authorized by law.”
Id. Finally, there are “state benefit” cases, where “the gratuitous use or grant of public property is
allowed because it is reasonably expected that the use will benefit a public program or function.”
Id. Employee benefit cases are generally scrutinized under the “state benefit” analysis. On the
other hand, while there is an absence of authority on the issue, employment contracts would likely
be subjected to the privatization analysis.
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1.

Privatization Cases

The existence of an enforceable contract alone is likely insufficient to withstand a
Gratuities Clause challenge. A 1976 Attorney General opinion concluded that the existence of a
contractual relationship covering the challenged transaction does not automatically erase any
potential gratuities problem. Op. Att’y Gen. 76-114 (opining that even if the disputed transaction
is expressly contemplated within the contract, a Gratuities Clause problem may remain). On the
other hand, in a 1981 opinion, the Attorney General determined that payments made pursuant to
an enforceable contract are not gratuities. Op. Att’y Gen. 81-29 (opining that a board of education
could enter in to a contract for professional services even if the contract required advance
payment).
In a 1983 opinion, the Attorney General considered whether a county development
authority could contract to provide support to the local chamber of commerce without running
afoul of the Gratuities Clause. Op. Att’y Gen. 83-146. Under the terms of the proposed contract,
the authority would pay specified amounts to the chamber in exchange for the chamber promoting
industry. Id. After initially confirming that development authorities are subject to the Gratuities
Clause, the Attorney General concluded that the proposed contract fell within the scope of a
Georgia Supreme Court case holding that public support for chambers of commerce is prohibited
by the Gratuities Clause. Id. (citing Atlanta Chamber of Commerce v. McRae, 174 Ga. 590, 163
S.E. 701 (1932)). Putting a final nail in the proposed contract, the Attorney General also concluded
that the Development Authorities Law was insufficiently broad to grant the development authority
the power to contract in any manner it saw fit. Id.
In reviewing these cases, some conclusions as to the relationship between contractual
arrangements and the Gratuities Clause can be drawn. One, if the government authority of a local
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government lacks statutory or charter authority to enter into the contractual arrangement, the
contract is invalid. Two, the existence of contract authority does not, without more, render the
Gratuities Clause inapplicable. Three, contracts involving monetary payments may survive a
Gratuities Clause challenge if the contract is otherwise enforceable and the services or other
consideration provided are a reasonable approximation of value.
2.

Public Welfare Cases

As described above, public welfare cases avoid scrutiny under the fair return of value
standard because of the built-in value associated with the public benefit provided. For example,
as noted above, in a 1981 opinion, the Attorney General considered whether the Georgia
Educational Improvement Council could include a list of accredited proprietary schools in is
annual publication of colleges, vocational, and technical schools without requiring payment or
some other consideration from the schools. Op. Att’y Gen. 81-17. Institutions included in the
directory did not pay a fee, but proprietary schools had not previously been included in the
directory. Id. The Attorney General opined that the inclusion of the proprietary schools was not
an unconstitutional gratuity because the public benefited from their inclusion. Id. To date, this
public welfare analysis has not been applied to cases involving employee benefits or employment
agreements.
3.

“State benefit” Cases

“State benefit” cases are the most problematic and difficult to define. Op. Att’y Gen. U9314. “In these instances, the validity or invalidity of the use or grant of [government] property is
usually determined with reference to the ‘benefit’ received by the [government], in absolute terms
and in relative terms as compared to benefit bestowed.” There is no clear, consistent language for
the test. See, e.g., State v. Cincinnati So. Rwy., supra., at 30 (‘great benefits are expected’); Ops.
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Att’y Gen. 89-19 (‘some benefit’); 81-107 (‘great’ or ‘substantial benefit’); 73-145 (‘the direct
benefit’ lies with the government); 71-128 (‘indirect or incidental benefits’ not enough); 69-418
(good faith and ‘primary benefit’); 1964 Ops. Att’y Gen. p. 558 (gift element must be incidental
to dominant statutory function); 1962 Ops. Att’y Gen. p. 62 (disapproved because function ‘mere
incident’ of gift element; government ‘just as well without’); 1958 Ops. Att’y Gen. p. 281 (‘sole
purpose’ ‘great benefit’).” Id. The Attorney General has opined that economic growth and
development does not meet the “benefits” test. Op. Att’y Gen. 2004-3. Therefore, under the “State
benefit” analysis, there must be some measure of specificity to the benefit received.
III.

Gratuities Clause and Public Employment Benefits
A.

Overview

While much of how the Gratuities Clause applies to public employment is still a gray area,
some meaningful guidance exists. When faced with an employment-related Gratuities Clause
challenge, the Georgia courts generally seek to determine whether the employee is seeking or the
employer has provided “extra compensation” or whether there was a legal entitlement to the
compensation – whatever its form – when the employees performed their services. Cole v. Foster,
207 Ga. 416, 420-21, 61 S.E.2d 814, 817 (1950); Fulton Cty. v. Andrews, 332 Ga. App. 473, 479,
773 S.E.2d 432, 437 (2015). Several Attorney General opinions have considered payroll deduction
programs and educational support in the gratuities context. In addition, there are Attorney General
opinions on sick pay and signing bonuses. Finally, the courts have addressed pension and
retirement benefits.
Employee benefits – sometimes including those not typically regarded as standard –
generally survive the Gratuities Clause analysis so long as minimal consideration is provided. Id.
For example, in a 1967 opinion, the Attorney General concluded that a proposed program whereby
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university professors could continue to receive their salaries if detained behind the Iron Curtain
should not run afoul of the Gratuities Clause so long as the trip abroad was related to their
educational duties and the professors intended to return to the university upon their release. Id.
1.

Fringe Benefits

Whenever a local government is attempting to recruit employees, fringe benefits often play
a key role. The Georgia Courts recognize that “[s]uch benefits aid in securing more efficient and
desirable public employees, resulting in greatly enhanced public security and peace.” Griffin v.
Bass, 96 Ga. App. 892, 896, 102 S.E.2d 64, 67 (1958). Elaborating on this point, the Court of
Appeals has observed that in “this is the day and age, … fringe benefits, such as sick benefits,
retirement, etc., are extremely important to the working public, and many people take and hold
onto jobs because of such benefits.” Id. By extension of these principles, the Supreme Court has
held that compensating employees via overtime for non-compulsory weekend work performed on
private property with county equipment and materials generally does not run afoul of the Gratuities
Clause so long as the local government is receiving a substantial benefit in return. Woodard v.
Smith, 254 Ga. 39, 325 S.E.2d 377 (1985).
Illustrating the extent to which these principles have been applied, in 2002, the Attorney
General considered whether hospital authorities could offer prospective employees a signing
bonus, answering the question in the affirmative. Op. Att’y Gen. U2002-8. In the Attorney
General’s view, the Gratuities Clause was satisfied so long as the hospital authority received
substantial benefits in exchange for the singing bonuses. Id. Inducing a prospective employee to
sign an employment contract and fill a vacancy is a substantial benefit. Id. Local governments
should exercise caution in avoiding an overly broad interpretation of this opinion, however, as the
bonuses were deemed to fall within the hospital authorities’ statutory authority. By contrast, the
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Attorney General restricted the ability of the hospital authority to take on a prospective employee’s
educational loan as that would exceed its statutory authority. Id.
2.

Payroll Deduction Programs

In a 1964 opinion, the Attorney General opined that the Department of Education could
make payroll deductions to facilitate reimbursement of loans extended to employees by their credit
union. Op. Att’y Gen. 1964, p. 416. The Attorney General based his opinion on the statutory
authority granted to Georgia’s executive departments to make such deductions so long as the
requirements under the statute were fulfilled. Id.
In a 1976 opinion, the Attorney General considered whether the state’s Bureau of Industry
and Trade could provide its employees the administrative service of deducting monthly parking
fees from their payroll checks. Op. Att’y Gen. 76-114. The Bureau had entered into a lease
agreement with a private, third-party, the terms of which provided that a set number of parking
spaces would be allocated for Bureau employees. Id. Because the parking garage was owned by
another party, the Bureau was asked to handle the administrative task of “collecting and remitting”
the monthly parking fees from its employees. Id. The Attorney General concluded, however, that
providing this payroll service would violate the Gratuities Clause. Id. In his reasoning, the
Attorney General highlighted the following issues: (1) the rental agreement itself did not require
that the Bureau adopt this administrative burden, (2) the employees would not bear the cost of the
administrative burden, (3) the owner of the parking deck – the beneficiary of the service – was not
a party to the rental agreement, and (4) the Bureau would not receive any consideration from the
arrangement. Id. This opinion illustrates that an administrative service provided by a state or local
government can violate the Gratuities Clause, even when its value cannot be readily quantified.
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In another 1976 opinion, the Attorney General considered whether deducting labor union
dues from employee salaries was permissible under the Gratuities Clause. Op. Att’y Gen. 76-119.
Under the terms of the proposal, the governmental body would deduct the dues from each union
member’s paycheck and transmit them to the credit union, which would then transmit the funds to
the labor union. Id. The Attorney General determined that the proposal was impermissible
because the governmental body lacked clear authority to make such deductions. Id. Since the
matter could be decided on this basis, no further Gratuities Clause analysis was required.
In a 1982 opinion, the Attorney General considered whether a state law establishing a
payroll deduction program for voluntary employee contributions to charitable organizations
violated the Gratuities Clause. Op. Att’y Gen. 82-79. The Attorney General concluded that the
statute did not violate the clause. Id. In support of this conclusion, the Attorney General relied on
the statute’s statement of purpose which identified two beneficiaries of the program it established;
i.e., the charities, by receiving the donations, and the State employees, by providing them a means
of making the contributions and receiving some assurances that their contributions are well-used.
Id. Moreover, the Attorney General reasoned that the deductions were a statutorily-authorized
employment benefit that became part of the employment benefit upon enactment of the law. Id.
And it is well established under Georgia law that “a benefit that is a part of the employment
contract is not a gratuity.” Id. The Attorney General’s conclusion was further supported by the
fact that, under the statute, the charities reimburse the state agencies for the direct costs associated
with making the deductions and transmitting the funds, such that there was also mutual
consideration between the charities and the governmental employers. Id. This opinion and the
statutory language at issue serves to illustrate the steps that can be taken to immunize an ordinance
or program from a Gratuities Clause challenge.
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In a 2014 opinion, the Attorney General considered whether local political subdivisions
could implement payroll deduction programs to assist their employees in purchasing a variety of
items, ranging from fitness classes to personal electronics. Op. Att’y Gen. U2014-3. The Attorney
General observed that while some payroll deductions instituted by local government employers
are permissible, such employers are only permitted to implement such programs under the limited
circumstances as provided by statute.
3.

Educational Support

The Georgia Constitution authorizes the State to raise revenue for educational purposes,
but this power too is limited by the Gratuities Clause. Op. Att’y Gen. 72-98. In evaluating the
constitutionality of an educational support program, the Attorney General generally looks to the
relevant statutory authority and evaluates compliance with the applicable restrictions within the
statute. A Gratuities Clause analysis is rarely required. In a 1965 opinion, the Attorney General
determined that employees of the State education department could continue to receive their
salaries while pursuing advanced study directly related to the performance of their duties. Op.
Att’y Gen. 1965, p. 697. To minimize the program from a Gratuities Clause challenge, however,
the Attorney General advised that the department should require the teachers to return to the
sponsoring school for a specified period of time upon conclusion of the advanced study. Id.
In a 1972 opinion, the Attorney General looked to the rules and regulations of the State
Merit System in determining whether the Department of Public Safety could lawfully authorize
educational leave with pay for its employees. Op. Att’y Gen. 72-98. The Attorney General found
that the department was not authorized to pay employees their salaries while on educational leave.
Id. In so finding, the Attorney General explained that the merit system rules and regulations stated,
“[s]uch leave shall be without pay except that the employee may be granted a stipend or other
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legally authorized financial payment if there are funds available for that purpose…” Id. The
Attorney General declined to interpret this language broadly as a continuation of an employee’s
salary. Id. Furthermore, the Attorney General could find no legal authority for the payment of an
employee’s salary while on educational leave. Id. The issue having been decided based on
interpretation of the merit system rules and regulations and the absence of statutory authority, the
Attorney General was not required to conduct a Gratuities Clause analysis. Id.
In a 1973 opinion, the Attorney General considered whether a proposed scholarship
program for State employees violated the Gratuities Clause. Op. Att’y Gen. 73-154. The proposed
program would give scholarships and educational leave to select employees who had been
admitted to approved, doctoral-level courses. Id. In exchange, the employee would return to work
for a prescribed period or make a pro rata reimbursement. Id. The Attorney General concluded
that the proposed program will not violate the Gratuities Clause. Id. In so doing, the Attorney
General focused on the requirement that beneficiaries of the program agree to return to work for
the department for at least one year for each year spent in study or refund the money on a pro rata
basis. Id. The Attorney General also took note of the fact that under the program, benefits could
only be funded through regular appropriations. Id. Therefore, the Attorney General advised the
department that it could only compensate for the loss of a program participant’s time through
federal funds as the state would not provide funds for this purpose. Id.
In a 1998 opinion, the Attorney General considered whether state agencies could pay for
employees to attend college courses for credit if the instruction provided a skill or professional
certification necessary for the job. Op. Att’y Gen. U98-16. The Attorney General first looked to
the Constitution, and found that the provision on which the agency relied was not self-executing
and had not been executed by legislative action of the General Assembly. Id. In this opinion, the
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Attorney General distinguished between “educational assistance” and employee training. Id.
Training being a component of the employment relationship may be conducted without the
assistance of the legislature or reliance on the “educational assistance” clause. Id. Therefore, state
agencies may pay for employees to attend college courses for credit if – like training – the
instruction provided a skill or professional certification necessary for the job. Educational
assistance not necessary for the job, however, would violate the Gratuities Clause.
B.

Retirement Benefits

Generally speaking, retirement plans or pensions “are not mere gratuities.” West v.
Trotzier, 185 Ga. 794, 794, 196 S.E. 902, 904 (1938); Trotzier v. McElroy, 182 Ga. 719, 186 S.E.
817, 820 (1936). Georgia courts have found that retirement benefits contemplated between the
agency and the employee prior to the completion of service do not violate the Gratuities Clause
because these benefits are a form of deferred compensation for services rendered. Carter v.
Haynes, 228 Ga. 462, 465-66, 186 S.E.2d 115, 117 (1971). Put another way, retirement benefits
are considered a form of “adjusted compensation” for salary earned and payable in the future.
DeWitt v. Richmond Cty., 192 Ga. 770, 16 S.E.2d 579 (1941); Thompson v. Hornsby, 235 Ga.
561, 565, 221 S.E.2d 192, 196 (1975). By extension, a newly enacted retirement or pension plan
can even lawfully “take into account services rendered prior [its] passage … in computing the
amount of benefits.” Aldredge v. Rosser, 210 Ga. 28, 32, 77 S.E.2d 515, 517 (1953) (prior service
factored into retirement plan for the calculation of length of service is not a gratuity). As recently
observed by the Court of Appeals in Gold v. DeKalb Cty. Sch. Dist., 815 S.E.2d 259, 263-64 (Ga.
Ct. App. 2018):
“It is well established that a statute or ordinance establishing a retirement plan for
government employees becomes a part of an employee’s contract of employment
if the employee contributes at any time any amount toward the benefits he is to
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receive, and if the employee performs services while the law is in effect. Thus, the
payment of retirement benefits in compliance with our statutes is not a gratuity.
In a recent case, the Georgia Court of Appeals found that an agreement to provide
transitional services, even if such services were never requested, in exchange for post-retirement
benefits did not violate the Gratuities Clause. Gateway Cmty. Serv. Bd. v. Bonati, No. A18A0589,
2018 Ga. App. LEXIS 432 at *7-10 (Ct. App. June 27, 2018). See also Swann v. Board of Trustees
of Joint Mun. Employees’ Benefit System, 257 Ga. 450, 453 (1987) (where an employee and
employer agree in advance for some form of continued payment at the conclusion of service, there
is no gratuities clause issue). By extension, a local government does not violate the Gratuities
Clause when it continues to pay pension benefits to the widow of a retired employee so long as the
former employee had a vested right based upon a valuable consideration, and was not seeking a
gratuity. City of Macon v. Herrington, 198 Ga. 576, 591, 32 S.E.2d 517, 526 (1944).
That being said, it is impermissible to provide “increased retirement benefits” in the form
of “adjusted compensation for services rendered” to a retired employee “since the service was
completed prior to the increase of the retirement benefits” and “the grant of extra compensation to
a public officer after the service has been rendered.” Carter v. Haynes, 228 Ga. 462, 465-66, 186
S.E.2d 115, 117 (1971). By the same token, there is a Gratuities Clause issue whenever a “pension
or retirement allowance [is] granted for services previously rendered, and which were fully paid
for at the time they were rendered.” Burks v. Bd. of Trustees of Firemen's Pension Fund of City of
Atlanta, 214 Ga. 251, 253, 104 S.E.2d 225, 227 (1958). At a minimum, the employee must
contribute to a pension fund or similar deferred compensation program while “services are
rendered [and] while the pension or retirement statute is in force, so that the statute becomes a part
of the contract of employment and is a part of the compensation for the services rendered, a
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contract is created.” Id. In other words, the courts will not go out of their way to invalidate an
otherwise lawful retirement plan under the Gratuities Clause.
IV.

Conclusion
While the Gratuities Clause remains murky, these opinions and cases can provide some

insight for local attorneys when advising their agencies. The best hope to avoid a Gratuities Clause
problem is to ensure that: the program is designed for the benefit of the employee, some form of
consideration is received, and the benefit is contemplated between the parties prior to the
termination of employment.
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FILM LOCATION AGREEMENT
(Approved February 5, 2013)

This agreement (“Agreement”) is entered into as of (date) by Coweta County, Georgia
(“Licensor”) and (company) (“Producer”) in connection with the television show (name of
production) (the “Picture”).
In consideration of the payment of the sum of (dollar amount) ($), the sufficiency and
payment of which is hereby acknowledged, the parties agree as follows:
1. Rights Granted: Licensor hereby grants to Producer, its employees, agents, contractors
and suppliers, and such other parties as it may authorize or designate, (collectively referred in this
Agreement as “Producer”), subject to the approval of the Sheriff of Coweta County, Georgia, the
right to enter and use the county owned facilities and\or the right of way of certain county public
roads known as (locations and names of facilities/locations and names of roads), (the “Property”)
located in unincorporated Coweta County, Georgia in connection with the Picture for the purposes
of preparation, filming\photographing and\or recording, and wrap in connection with the making
of the Picture.
2. Term: Use of the Property is permitted from the following dates and times for
preparation, filming and clean-up work (the “Term”):
______________________________________________________________
______________________________________________________________
______________________________________________________________
3. Use and Repair: Producer shall have the authorization to close individual lanes at
(specific locations and plans) during (dates and times) for filming, all located in unincorporated
Coweta County, Georgia, as necessary for the Picture production. Producer acknowledges that
county emergency services shall have the right to open the roads at any time to serve the public in
the case of an emergency. Producer agrees to leave the Property in as good order as when
received by Producer, reasonable wear and tear excepted. Producer shall repair any actual
damages to the Property directly caused by Producer’s use thereof, unless caused by or to the
extent that Licensor contributes to such damages. In connection therewith, Licensor shall submit
a written list notifying Producer of all claimed damages within ten (10) business days following
Producer’s vacating the Property and Licensor shall permit Producer to inspect the alleged
damages. In the event that any actual and verifiable damages to the Property were caused directly
by Producer’s use thereof, Producer agrees to repair same.
4. Producer Representations and Warranties: Producer shall use reasonable care to
prevent damage to the Property and agrees to release, acquit, and forever discharge, defend and
indemnify Licensor, its employees, agents and assigns, from any and all liability whatsoever now
accrued or hereafter to accrue on account of any and all claims or causes or action, of any kind,
including, without limitation, for personal injuries, death, damage to property, loss of services,
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medical expenses, contribution, indemnification, worker’s compensation, losses or damages of
any and every kind or nature whatsoever, now known or unknown that may hereafter develop,
arising from Producer’s, or in any way related to Producer’s presence, on the Property, except to
the extent any claims or causes of action arise from the negligence or willful misconduct of
Licensor, its employees, agents or contractors. Producer warrants that the undersigned is
authorized to enter into this Agreement and bind the Producer.
5. Insurance. Producer hereby agrees to provide and maintain the following insurance
coverage:
(a) Comprehensive General Liability Insurance: Combined single limits including bodily
injury and property damage with limits of $1,000,000 for each occurrence, personal and
advertising injury with a limit of $1,000,000 per occurrence and $2,000,000 general and
products/completed operations aggregates.
(b) Auto Liability: including owner, hired, and non-owned vehicles with Combined single
limits including bodily injury and property damage of $1,000,000 for each occurrence.
(c) Worker’s Compensation: As required by law.
All of the above policies must be occurrence based. Coweta County shall be named as an
additional insured on all policies. The policies shall contain provisions that the coverage
provided by said policies shall be primary to any insurance maintained by Coweta County. Said
insurance shall in fact be primary to any insurance maintained by Coweta County. Said insurance
shall also include products-completed operations coverage.
6. Applicable Law: This Agreement shall be construed, controlled, and enforced in
accordance with the laws of the state of Georgia. Any and all disputes arising out of or in any way
related to this Agreement shall be submitted to the State or Superior Court of Coweta County and
the parties expressly consent to venue and jurisdiction therein.
7. Licensor acknowledges that, in the event of a breach of this Agreement by Producer or
any third party, Licensor shall not have the right to enjoin the production, exhibition or other
exploitation of the Picture or any other television program, motion picture or other production, or
any subsidiary or allied rights with respect thereto. Notwithstanding the foregoing, in the event of
Producer’s material breach of the terms of this Agreement (for which Producer fails to promptly
cure in full to Licensor’s reasonable satisfaction), Licensor shall be entitled to seek injunctive or
other equitable relief solely for the purposes of terminating Producer’s activities on the Property or
removing Producer from the same.
Continued on next page
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______________________________________________________________________________
I have read and understand the Film/Video Production Guidelines, Fee/Permit Schedule which are made a part of this
agreement and incorporated herein by reference, and agree to abide by the same. I affirm that I represent the
aforementioned organization or event and further affirm that the organization or event representative agrees to
indemnify, defend, and hold Coweta County harmless in any claims or actions brought as a result of the organization’s
or event representative’s use of the facility (facilities).
This Agreement shall be effective as of the date first written above and may not be altered except by a written
instrument signed by both parties.

Executed this _____ day of _________, ______ by:
(Producer)

(Licensor)

_________________________________
Signature

___________________________________
Event Services Director or
County Commission Chairman

Signed, sealed and delivered in the presence of:
____________________________________
My Commission Expires: _______________
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LOCATION AGREEMENT
1. The undersigned owner or agent, whichever is applicable, as City of Manchester (“Lessor”), for good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, hereby irrevocably grants to
_____________________________, as lessee (“Producer”), the use of both the real and personal property located
at the premises generally described as follows: __________________________________(the “Premises”),
together with access to and egress from the Premises with its personnel and equipment, for the purposes of
erecting, maintaining and removing temporary sets and structures, and of photographing and filming the Premises,
including any and all portions thereof (including, without limitation, the interior and exterior designs of the
Premises, sets, structures and furniture items) and/or recording sound for such scenes as Producer may desire in
connection with Producer’s project currently entitled __________________________ (the “Program”).
2. Producer shall have the right to photograph, record and use in any manner whatsoever the Premises and
any insignias and signs located thereon and any logos, trademarks, service marks, trade dress and verbiage
contained on such signs in connection with or as part of the Program and the right to refer to the Premises by any
fictitious name and the right to attribute any real or fictitious events as having occurred on the Premises. Producer
shall have the right to reproduce, exhibit, advertise, and exploit and license others to reproduce, exhibit, advertise,
and exploit all of the photographs and recordings made hereunder in connection with the Program or any episode
thereof, in any and all media, versions and forms, now known and hereafter devised, throughout the universe, in
all languages, in perpetuity, and in any ancillary exploitation thereof, including, without limitation, publications,
soundtracks and merchandising, and in connection with publicity and advertising of and for the Program, any
episode(s) thereof, and any telecaster or other exhibitor of the Program, and including, without limitation, the right
to use or authorize the use of any portion(s) of the Program containing the photographs and recordings made
hereunder in other motion pictures. Producer shall have the right, in its sole discretion, to alter or edit the
photographs and recordings of the Premises (and any names, insignias and signs located thereon and any logos,
trademarks, service marks, trade dress and verbiage contained on such signs) for use in the Program.
Notwithstanding the foregoing, Producer shall not have any right to make any use of the official name of the
Premises or any other named structure owned by Lessor without the prior approval of the Lessor.
3. Lessor represents and warrants that Lessor is fully authorized to enter into this location agreement
(“Location Agreement”), that Lessor has the right to grant Producer the right to use the Premises and each and all
of the rights granted herein and that no further permission or consent of any other person or entity is necessary for
Lessor to grant Producer the rights granted herein.
4. Producer may take possession of the Premises on or about _________ and may continue in possession
until the completion of all photographing, recording, and wrap for which Producer may desire the use of the
Premises, but not to exceed ____________ (_______) days of occupancy,_____________ (the “Term”). In the
event that Producer’s use of the Premises is prevented or hampered by weather or unpredictable occurrences
beyond Producer’s reasonable control, Producer shall have the right to re-schedule the occupancy days without
paying any additional fees. The parties also agree that Producer may take possession of the Premises during
filming of the Program or for retakes or added scenes on other dates and times which will be mutually determined
by the parties hereto and all recordings on such dates and times shall be included within the terms of this Location
Agreement. In making such schedule, Lessor and Producer agree to work together in good faith and reasonable
manner and not so as to frustrate the purposes or renegotiate any of the terms and conditions of this Location
Agreement or to impede, hinder, or delay production, exhibition, distribution or exploitation of the Program or the
advertising, promotion or publicity thereof. The parties hereto further agree that the rental fees for the Premises
on such future dates will be the same fees specified in Paragraph 5 below.
5. Producer agrees to pay as rental for the Premises ______ Dollars ($_______) per day. All charges will be
payable promptly following completion of the work contemplated hereunder, unless specifically agreed in writing
to the contrary. Producer may at any time elect not to use the Premises by giving Lessor written notice of such
election, in which case neither party will have any obligation to the other hereunder.
6. Producer will leave the Premises in as good condition as when received by it, and Producer will remove
all of its sets, structures and other material and equipment from the Premises. Producer will defend, indemnify
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and hold Lessor harmless from and against any liabilities, losses, claims, demands, costs (including without
limitation reasonable attorneys’ fees) and expenses arising in connection with (a) any breach or alleged breach by
Producer of this Location Agreement or of any of Producer’s representations or warranties contained herein; or (b)
the negligence of Producer or of Producer’s agents and employees in connection with Producer’s use of the
Premises.
7. Lessor acknowledges that, in the event of a breach of this Location Agreement by Producer or any third
party, the damage, if any, caused Lessor thereby will not be irreparable or otherwise sufficient to entitle Lessor to
seek or obtain injunctive or other equitable relief. Lessor acknowledges that Lessor’s rights and remedies in any
such event will be strictly limited to the right, if any, to recover compensatory monetary (but not punitive or
consequential) damages in an action at law, and Lessor will not have the right to rescind or terminate this Location
Agreement or any of Producer’s rights hereunder, nor the right to enjoin the production, exhibition or other
exploitation of the Program or any other television program, motion picture or other production, or any subsidiary
or allied rights with respect thereto, nor will Lessor have the right to terminate Lessor’s services or obligations
hereunder by reason of such breach. Notwithstanding the foregoing, in the event of Producer’s material breach of
the terms of this Location Agreement (for which Producer fails to promptly cure in full to Lessor’s reasonable
satisfaction), Lessor shall be entitled to seek injunctive or other equitable relief solely for the purposes of
terminating Producer’s activities on the Premises or removing Producer from the same.
8. All rights of every kind in and to all photographs and sound recordings made hereunder and the
Duplicates shall be owned by Producer and its licensees, successors, and assigns, and neither Lessor nor any other
party now or hereafter having an interest in the Premises shall have any right of action against Producer or any
other party arising out of, or in connection with, any use of said photographs or sound recordings or the
Duplicates. Lessor releases Producer and all parent, sister and related entities of Producer, all licensees,
successors, assigns of Producer, all distributors, exhibitors, stations, sponsors and advertising agencies of the
Program or other program incorporating any audio and video recordings taken on or of the Premises, and all of the
officers, directors, agents, employees and shareholders of each of the foregoing from any and all claims, demands
and costs arising from or related to any of the use of the recordings made on the Premises as contemplated herein,
including, without limitation, claims for trade libel, defamation, invasion of privacy, copyright infringement, and
trademark infringement and/or dilution. Neither Producer nor its licensees, successors and assigns will be
obligated to make any actual use of any photography, recordings, depictions or other references to the premises
hereunder in the Program or any other television program, motion picture or otherwise.
9. Producer shall have the right to sublicense and/or assign all or a portion of its rights and obligations
hereunder only with the consent of Lessor, which will not unreasonably be withheld. Notwithstanding the
foregoing, this Location Agreement may be assigned or transferred, in whole or part, without securing the consent
of Lessor, to the extent necessary to effect a transfer of the copyright of the Program, or in connection with the
distribution, exhibition, broadcast or other exploitation of the Program. For avoidance of doubt, Producer shall
not have the right to sublicense and/or assign the right granted hereunder to enter upon and to use the Premises.
10. Producer shall maintain an occurrence based commercial general liability policy of insurance covering all
times it is present at the Premises with liability limits of $1,000,000.00/$2,000,000.00, including
products/completed operations coverage. Producer will name on said policy the City of Manchester and its
council members, officers, directors and employees as additional insureds. Said policy shall be primary to any
policy maintained by Lessor.
11. This Location Agreement shall be governed by the laws of the State of Georgia. The parties hereto agree
to submit to jurisdiction and venue with the Superior Court of Meriwether County, which shall be the exclusive
forum for the resolution of any dispute arising under this Location Agreement. This Location Agreement will
inure to the benefit of and will be binding upon the parties’ respective affiliates, successors, licensees, assigns,
heirs and representatives. This Location Agreement, along with the City of Manchester Facilities Use Agreement
constitutes the entire understanding and agreement of the parties hereto with respect to the subject matter hereof
and cannot be amended except by a written instrument signed by the parties hereto. If any provision of this
Location Agreement is adjudged to be void or unenforceable, same shall not affect the validity of this Location
Agreement or of any other provision hereof. Lessor gives to Producer the foregoing grant of rights, consent and
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authority with the full knowledge and understanding that Producer will incur substantial expense in reliance
thereon. In addition to any of its other rights or remedies, Producer will be entitled to seek injunctive relief in the
event of any breach of Lessor of its representations, warranties and agreements hereunder. To the extent any term
or terms in this Location Agreement and the Standard Use Agreement conflict, the term or terms in this Location
Agreement shall control.
12. This Location Agreement may be executed in counterparts, each of which shall be an original, but which
shall constitute only one agreement.
ACCEPTED AND AGREED TO:
Lessor (print name), on behalf of the City
of Manchester

(“Producer”)

By:

By:

City Manager

Its: _

Dated:

Dated:
Address:
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Officers, Agents, Employees
Atwater v. Tucker
343 Ga.App. 301, 807 S.E.2d 56 (2017)
Background: Teacher brought action under § 1983 against superintendent of
county public schools and chairperson of board of education, alleging
defendants violated her constitutional right to free speech by suspending her
for five days and requiring her to attend diversity training after she posted a
particular comment on social media website. Defendants applied for
interlocutory appeal after motion for summary judgement was denied.
Holding: The Court of Appeals held:
1. defendants were entitled to official immunity, and
2. defendants could not be held liable in their official capacities.
Reversed.
Lake v. Skelton
840 F.3d 1334 (11th Cir. 2017)
Background: County jail inmate brought § 1983 action against deputy sheriff
and others, asserting claims under the First and Fourteenth Amendments and
the Religious Land Use and Institutionalized Persons Act (RLUIPA) based on
deputy sheriff's failure to accommodate his religious dietary request. The
United States District Court for the Northern District of Georgia, No. 1:12–cv–
02018–MHC, denied deputy sheriff's motion for summary judgment in his
official capacity based on sovereign immunity. Deputy sheriff filed interlocutory
appeal.
Holdings: The Court of Appeals held that deputy sheriff acted as arm of state
in failing to accommodate inmate's dietary request, and, thus, state's sovereign
immunity extended to deputy sheriff.
Reversed and remanded
Montanez v. Carvajal
889 F.3d 1202 (11th Cir. 2018)
Background: Arrestees brought civil rights action in state court against officers
regarding warrantless searches of arrestees' home, alleging violation of the
Fourth Amendment pursuant to §	
  1983. Following officers' removal to federal
court, the United States District Court for the Middle District of Florida,
District Judge denied officers' summary judgment motion. Officers filed
interlocutory appeal.
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Holding: The Court of Appeals held that:
1. Officers had probable cause to suspect a residential burglary, and thus
exigent circumstances justified two initial warrantless entries, and
2. Re-entries of residence did not violate the Fourth Amendment.
Reversed and remanded.
Wingler v. White
344 Ga.App. 94, 808 S.E.2d 901 (2017)
Background: Injured driver and passenger brought action against Monroe
County Sheriff and Lamar County Sheriff, in their official capacities, to recover
for injuries suffered when driver of fleeing car in high speed chase collided with
injured driver's car. The Superior Court, Lamar County, granted summary
judgment in favor of both sheriffs. Injured driver and passenger appealed.
Holdings: The Court of Appeals held that:
1. Lamar County Sheriff's patrol car was not in use, and thus Lamar
County Sheriff could not be liable;
2. Genuine issue of material fact existed as to whether Monroe County
Sheriff's deputies chose to continue pursuit of fleeing car with conscious
indifference to whether doing so violated proper law enforcement
procedures; and
3. Trial court mischaracterized police pursuit experts' testimony.
Affirmed in part and reversed in part.
Davis v. Morrison
344 Ga.App. 527, 810 S.E.2d 649 (2018)
Background: Driver brought negligence claim against sheriff's deputy for
injuries he sustained when deputy, who was driving county vehicle, collided
with driver. The Superior Court, Gordon County, granted summary judgment
in favor of deputy. Driver appealed.
Holdings: The Court of Appeals held that:
1. Driver's claim was barred by statute, and
2. Driver's failure to provide ante-litem notice to county sheriff barred
negligence claim.
Affirmed.
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King v. King
5:17-CV-24-MTT, 2017 WL 4018857 (M.D. 2017)
Background: Plaintiff brought action under § 1983 and Georgia state laws
against county and sheriff’s deputies alleging violations under the First and
Fourth Amendment, as well as Georgia law. Defendants move for partial
summary judgement arguing that the county lacks control over sheriff’s
deputies, and that deputies are entitled to Eleventh Amendment immunities as
to federal claims and sovereign immunity as to state claims.
Holdings: The District Court held that:
1. Plaintiff’s complaint failed to allege a plausible claim that deputies were
acting on behalf of the county when arresting the plaintiff;
2. Plaintiff’s complaint presented no plausible allegation that the county
controlled the magistrate as the functions of the judicial branch are
governed by state law;
3. Plaintiff’s complaint fails to state a plausible claim that the deputies in
their official capacity were not acting as arms of the State for the
purposes of Eleventh Amendment immunity; and
4. Plaintiff’s complaint fails to demonstrate the existence of a waiver of
sovereign immunity.
Motion for partial summary judgement granted
Chapman v. Turner
1:17- CV-931-MHC, 2017 WL 9435546 (N.D. 2017)
Background: Plaintiff, a city police officer, was questioned on suspicion of
domestic abuse where plaintiff alleges he was placed under false arrest,
subjected to unlawful custodial interrogation, and denied Miranda rights.
Plaintiff filed complaint against the city, police chief, and investigating officer
under § 1983 as well as intentional infliction of emotional distress and
negligence. Defendants motion for dismissal of all claims.
Holdings: The District Court held that:
1. Plaintiff seeking to hold a local government liable under § 1983 cannot
rely upon the theory of respondeat superior, liability must stem from the
execution of a government’s policy or custom, whether made by its
lawmakers or those whose edicts or acts may fairly be said to represent
official policy;
2. Plaintiff fails to allege any official custom, practice, or policy on the part
of the City that resulted in the deprivation of his constitutional rights;
and
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3. A suit against public employees in their official capacities is treated as a
suit against the government entity they represent, therefore plaintiff
failed to identify a city policy or custom through the repeated acts of a
final policy maker that caused plaintiff injury.
Motion to dismiss granted
Brown v. City of Atlanta
284 F. Supp.3d 1326 (N.D. Ga. 2018)
Background: Arrestee brought § 1983 action against city and police officers,
alleging various claims under the Fourth Amendment. Defendants moved for
summary judgment and arrestee moved for partial summary judgment and
sanctions against the city.
Holdings: The District Court held that:
1. Entry did not qualify for administrative inspection exception;
2. City had custom or policy permitting police to conduct warrantless
searches;
3. Arrestee's rights were clearly established;
4. Under Georgia law, arrestee did not establish that police officers acted
with actual malice;
5. Genuine issue of material fact existed as to whether police officers
engaged in callous or reckless indifference;
6. Arrestee described topics of proposed deposition of a city designee with
reasonable particularity; and
7. City failed to prepare its deposition designees.
Motions granted in part and denied in part.
Cochran v. City of Atlanta, Georgia
289 F.Supp.3d 1276 (N.D. Ga. 2017)
Background: Former employee, who was fire chief, brought § 1983 action
against city and mayor, alleging he was fired because of his religious speech in
violation of First and Fourteenth Amendments. City and mayor moved for
summary judgment, and employee moved for partial summary judgment.
Holdings: The District Court held that:
1. city was not liable for free speech retaliation;
2. city was not liable for freedom of association retaliation;
3. city was not liable for viewpoint discrimination;
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4. city's pre-clearance rules constituted unconstitutional prior restraint on
speech under First Amendment;
5. rules were unconstitutional under First Amendment as content-based
restrictions that granted unbridled discretion;
6. rules did not impermissibly burden employee's beliefs under Free
Exercise Clause of First Amendment; and
7. employee could not bring procedural due process claim against city.
Motions granted in part and denied in part.
Monds v. City of Quitman
7:16-CV-130 (HL), 2018 WL 1528212 (M.D. Ga. 2018)
Background: Plaintiff initiated a Title VII civil rights claim against defendant
asserting a single cause of action for race discrimination. Plaintiff alleges
defendant engaged in unlawful employment discrimination by failing to hire
plaintiff because of his race. Defendants moved for summary judgement.
Holdings: The District Court held that:
1. Plaintiff established prima facie case for Title VII discrimination under
McDonnell Douglas framework;
2. Defendant articulated legitimate, non-discriminatory justifications
supporting the hiring decision; and
3. Plaintiff failed to show that Defendant’s justifications for the hiring
decision were unworthy of credence or served as pretext for
discrimination.
4. Evidence on the record, plaintiff’s testimony, and defendant’s failure to
rebut showed there was no genuine issue of fact remaining for trial.
Motion for summary judgement granted
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Public Buildings and Other Property
City of Marietta v. Summerour
304 Ga. 645, 807 S.E.2d 324 (2017)
Background: City filed petition to condemn property. Following an evidentiary
hearing before a special master, the Superior Court, Cobb County, adopted the
return of the special master and entered an order of condemnation. Landowner
appealed, and the Court of Appeals vacated and remanded. City filed a petition
for a writ of certiorari, which was granted.
Holdings: The Supreme Court held that:
1. City failed comply with statutory requirement that it provide the
appraisal summary to landowner prior to the initiation of condemnation
negotiations or as soon thereafter as practicable; and
2. City's failure to comply with statutory requirement required dismissal of
its condemnation petition.
Affirmed in part and reversed in part.
Beckley v. City of Atlanta, Georgia
1:16-CV-1435-MHC, 2017 WL 6460300 (N.D. Ga. 2017)
Background: Plaintiff filed claims against the City under Title II of the
American Disabilities Act and § 502 of the Rehabilitation Act of 1973, as well
as a claim for compensatory damages, alleging discrimination on both counts
based on the City’s failure to make reasonable modifications to sidewalks and
crosswalks for handicap accessibility. City moved for summary judgement on
both counts.
Holdings: The District Court held that:
1. The City’s 2009 Settlement Agreement with the Department of Justice
does not excuse it from compliance with the ADA or Rehabilitation Act
with respect to intersections that have not been paved, repaved, or
resurfaced since January 26, 1992;
2. City failed to show that making the intersection handicap accessible
would impose an undue burden as required by the ADA;
3. The Rehabilitation Act makes no exception for financial burden, therefore
the City may not assert an undue burden defense to the Rehabilitation
Act claim; and
4. There is no disputed issue of material fact as to whether the City was
deliberately indifferent to Plaintiff’s rights under the ADA or
Rehabilitation Act.
Motion for summary judgement granted in part and denied in part.
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Government Powers
City of Albany v. Stanford
A18A0699, 2018 WL 3120849 (2018)
Background: Co-administrators of murder victim's estate brought action
against city for nuisance, and against business owners for various negligence
claims. A jury returned a verdict for co-administrators. The trial court denied
city's motion for judgment notwithstanding the verdict. City appealed.
Holdings: The Court of Appeals held that:
1. Eminent domain clause of the state constitution did not provide an
exception to city's sovereign immunity; and
2. City's act of issuing and failing to revoke an occupational tax certificate
was a government function, and therefore, action was barred by
sovereign immunity.
Reversed.
Ivey v. McCorkle
343 Ga.App. 147, 806 S.E.2d 231 (2017)
Background: Mayor brought action against city council members seeking
declaratory and injunctive relief contending that city ordinances enacted to
usurp powers of mayor were void. The Superior Court, Warren County,
enjoined enforcement of two ordinances, but found that others did not conflict
with city charter. Mayor appealed.
Holdings: The Court of Appeals held that:
1. City ordinance that set forth a procedure for termination of an employee
or official did not conflict with city charter;
2. City ordinances providing for city council appeal of termination decisions
conflicted with city charter;
3. City's personnel policies and procedures conflicted with city charter;
4. City ordinance allowing city council to delegate administrative duties to
city administrator did not conflict with city charter;
5. City ordinance permitting city council to appoint city administrator
conflicted with city charter;
6. City ordinance directing city clerk to open all mail addressed to the city,
city council, and/or mayor did not conflict with city charter; and
7. Mayor was entitled to award of full amount of his reasonable attorney
fees as prevailing party.
Affirmed in part, reversed in part, vacated in part, and remanded with
direction.
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Contracts
City of Union Point v. Greene County
303 Ga. 449, 812 S.E.2d 278 (2018)
Background: City brought action against county alleging that county had
unilaterally discontinued police and fire dispatch and communications services
to the city’s police and fire departments. The trial court determined that portion
of Service Delivery Strategy Act (SDS Act) was unconstitutional and that
sovereign immunity barred remedies not specifically provided for in SDS Act.
City appealed and county cross-appealed.
Holdings: The Supreme Court held that:
1. sovereign immunity did not bar city's claims under SDS Act;
2. city's claims against county seeking specific performance of
intergovernmental agreement concerning police and fire protection were
not barred by sovereign immunity;
3. dispute resolution process prescribed by SDS Act did not violate
separation of powers provision of state constitution;
4. funding of road and bridge maintenance was not at issue before
mediator, such that trial court was not permitted to consider issue;
5. trial court was not authorized by SDS Act to enter permanent injunction;
and
6. trial court was not authorized by SDS Act to enter declaratory and
injunctive relief regarding funding of recreation and library services.
Affirmed in part, reversed in part, vacated and remanded in part.
Wood v. Unified Government of Athens-Clarke County
3:14-CV-43 (CDL), 2018 WL 505083 (M.D. Ga. 2018)
Background: Plaintiffs assert claims against defendant for breach of contract
under the Contract Clauses of the U.S. Constitution and Georgia Constitution
regarding retirement health insurance benefits that were enacted by resolution
before and after the governments of Athens and Clarke County merged to form
Athens-Clarke County. Plaintiffs and defendant move for summary judgement.
Holdings:
1. Motions and enactments relating to retiree benefits that are approved by
a majority of a governing board’s members at a scheduled open meeting
are binding and may form the basis for an enforceable contract;

	
  

Chapter 4
11 of 23

2. Two reasonable interpretations of what 100% health insurance coverage
during retirement means, and any resulting ambiguity that cannot be
solved by the rules of interpretation, must go before a jury to determine
the intent of the parties; and
3. Once benefits are provided and received by an employee on the last day
of employment, those benefits become vested upon retirement as long as
the retiree otherwise qualified to receive those benefits during retirement.
Motions for summary judgement denied
City of Atlanta v. Hogan Construction Group, LLC
341 Ga.App. 620, 801 S.E.2d 606 (2017)
Background:	
  Contractor brought action against city for breach of contract and
violation of the Prompt Pay Act arising out of a contract for the construction of
a fire station. The Superior Court denied city's motion for summary judgment.
City applied for interlocutory appeal, which was granted.
Holdings:	
  The Court of Appeals held that:
1. contract did not exceed city's authority under city charter;
2. city ordinance requiring approval of certain contract modifications did
not excuse city from paying the outstanding balance allegedly owed to
contractor;
3. triable issue existed as to whether city exercised good faith in the
performance of its obligations under the contract; and
4. contractor was not entitled to interest under the Prompt Pay Act.
Affirmed in part and reversed in part.
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Zoning
Athens Cellular, Inc. v. Oconee County
886 F.3d 1094 (11th Cir. 2018)
Background: Wireless telecommunications provider brought action alleging
that county violated Telecommunications Act (TCA) when it denied its
application to construct cellular communications tower. The United States
District Court for the Middle District of Georgia dismissed complaint, and
company appealed.
Holdings: The Court of Appeals held that:
1. board's denial of provider's application did not become final until board
approved minutes of meeting in which it voted to deny application, and
2. provider was entitled to equitably toll statutory period for filing action.
Reversed and remanded.
Diversified Holdings, LLP v. City of Suwanee
302 Ga. 597, 807 S.E.2d 876 (2017)
Background: Property owner sought judicial review of city's denial of
application to rezone property zoned for commercial use. Following a bench
trial, the Superior Court, Gwinnett County, affirmed. Property owner filed
application for discretionary appeal, which was granted.
Holdings: The Supreme Court held that:
1. property owner was required to file application for discretionary appeal in
order to invoke Supreme Court's jurisdiction;
2. inverse condemnation was not an available remedy on review of
particular zoning classification; and
3. city's refusal to rezone property did not violate property owner's due
process rights.
Affirmed
Edwards v. City of Warner Robins
302 Ga. 381, 807 S.E.2d 438 (2017)
Background: Property owners sought judicial review of city planning and
zoning commission's denial of challenge to zoning ordinance as
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unconstitutional. The Superior Court, Houston County, granted summary
judgment in favor of city. Property owners appealed.
Holdings: The Supreme Court held that:
1. term “mobile home court or park” as used in zoning ordinance was not
unconstitutionally vague as applied;
2. city's denial of property owners' request to replace existing mobile home
with a new one did not unconstitutionally violate property owners' vested
rights; and
3. zoning ordinance that prohibited mobile homes on properties did not
constitute regulatory taking without just compensation.
Affirmed.
Schumacher v. City of Roswell
344 Ga.App 135, 809 S.E.2d 262 (2017)
Background: Property owners filed action against city challenging the approval
of new zoning ordinance and map that rezoned owners' properties. The
Superior Court, Fulton County granted city's motion for judgment on the
pleadings. Property owners appealed. The Court of Appeals, 337 Ga.App. 268,
787 S.E.2d 254, dismissed appeal. Property owners sought writ of certiorari.
The Supreme Court, 301 Ga. 635, 803 S.E.2d 66, reversed and remanded.
Holding: The Court of Appeals held that Zoning Procedures Law (ZPL) provided
owners with an adequate remedy, thus precluding their procedural due process
claims.
Affirmed.
Jester v. Red Alligator, LLC
344 Ga.App. 15, 806 S.E.2d 920 (2017)
Background: Landowner that sought to develop a mixed-use luxury resort with
coin-operated amusement machines brought action against county and its
board of commissioners seeking injunctive and declaratory relief to prevent the
board from rescinding or otherwise declaring invalid its prior approval of both a	
  
rezoning application and an application for a special land use permit (SLUP).
The Superior Court, DeKalb County, entered a judgment in favor of landowner.
County and board appealed.
Holdings: The Court of Appeals held that:
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1. action was not mooted by landowner's withdrawal of applications before
board had the opportunity to vote on them a second time, and
2. approvals for both the rezoning and the SLUP were subject to the ward
courtesy rule.
Reversed and remanded.
Shelley v. Town Tyrone
302 Ga. 297, 806 S.E.2d 535 (2017)
Background: Commercial property owner brought action against town, seeking
damages, a declaratory judgment, and injunctive relief, claiming inverse
condemnation and alleging that zoning ordinances were void. The Superior
Court, Fayette County, granted town partial summary judgment. Owner
appealed.
	
  Holdings: The Supreme Court held that:

1. owner failed to exhaust administrative remedies, as required to bring asapplied challenges to zoning scheme, and
2. owner's facial challenges to zoning ordinances and amendments were
moot.
Affirmed in part, vacated in part, and remanded with direction.	
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Torts and Liability
Bellsouth Telecommunications, LLC v. Cobb County
342 Ga.App. 323, 802 S.E.2d 686 (2017)
Background: Counties brought action against telecommunication service
providers alleging that providers failed to bill customers proper amount of
charges under the Georgia Emergency Telephone Number 9-1-1 Service Act.
The Superior Court, Gwinnett County, denied providers' motions to dismiss for
failure to state a claim. Providers appealed.
Holdings: The Court of Appeals held that:
1. counties did not have implied right of action under Act;	
  

2. Act imposed duty on providers to collect from their customers statutory
charges, and, thus, statutes authorizing recovery of damages from a
breach of a legal or private duty allowed counties to enforce such duty;
and
3. issue of whether charges required under Act were tax or fee could not be
resolved at motion to dismiss phase due to factual dispute as to whether
customers received special benefit not received by others.
Affirmed in part, reversed in part, and vacated in part.
Pelka v. Ware County, Georgia
CV 516-108, 2017 WL 4398652 (S.D. Ga. 2017)
Background: Plaintiff filed suit against the city, county, sheriff, administrator,
and jailers on behalf of her deceased husband who died from alleged drug
withdrawals while incarcerated. Plaintiff alleges in complaint that defendants
are liable under state and federal law for breach of duty to provide medical
care, deliberate indifference, and excessive force. Plaintiff also seeks punitive
damages and attorney’s fees. Defendants file separate motions to dismiss.
Holdings: The District Court held that;
1. because sovereign immunity was not waived, plaintiff’s state law claim
against city and county for failure to provide medical care fails;
2. when a city delegates final authority to an entity, it remains liable for
that entity’s actions;
3. allegations demonstrate that the City gave complete authority over
inmates to the Sheriff making it liable for his actions;
4. a sheriff is acting as an agent of the county when providing medical
services to inmates;
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5. plaintiff has set out facts that demonstrate care was grossly incompetent,
inadequate, or was an easier and less effective method;
6. plaintiff has alleged sufficient facts to support a federal law liability claim
against the City and County for the deliberate indifference of the sheriff;
7. sheriff is immune from a § 1983 suit for excessive force since the pepper
spray involved policy concerning use of force against inmates;
8. withdrawal symptoms allegedly shown by the deceased would put a lay
person on notice that medical treatment was required, and the failure to
report could surpass gross negligence
9. plaintiff alleged facts that show that the use of pepper spray by the
jailers was sufficiently serious for the circumstances and was used in
bad faith or was malicious or sadistic;
10.
plaintiff as alleged sufficient facts to state a § 1983 claim against
the jailers for deliberate indifference and excessive force;
11.
state and federal law protects governmental entities from claims for
punitive damages; and
12.
punitive damages against officers in their official capacity may be
pursued under § 1983
Motion to dismiss granted in part and denied in part
Kinlocke v. Benton
257 F.Supp.3d 1368 (N.D. Ga. 2017)
Background: Arrestee brought § 1983 action against two police officers and
county, alleging violations of his rights to be secure in his person, to be free
from unreasonable searches and seizures, and to be free from excessive use of
force, as well as asserting state-law claims for assault and battery, false
imprisonment, false arrest, and negligence, after he was shot with a stun gun,
arrested, and delayed or denied medical treatment. Officers and county moved
for judgment on the pleadings.
Holdings: The District Court held that:
1. arrestee's allegation that officer was involved in at least two prior
incidents involving use of force and failure to transport an arrestee to the
hospital for treatment rather than to jail for incarceration, did not
demonstrate a county-wide custom or policy, or deliberate indifference
on the part of county to the protection of constitutional rights, as would
subject county to liability under § 1983;
2. officer had probable cause to arrest arrestee for crossing street at a place
other than a crosswalk, and thus, arrestee had no claim for false arrest
under § 1983, even though violation was relatively minor;
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3. officer could not establish, at judgment on the pleadings stage, that he
was entitled to qualified immunity on arrestee's § 1983 claim for
excessive use of force under the Fourth and Fourteenth Amendments;
4. arrestee plausibly alleged that officer showed deliberate indifference to
his serious medical need;
5. officers were entitled to qualified immunity on arrestee's state law claims,
under Georgia law; and
6. arrestee would be allowed to pursue punitive damages on his § 1983
individual capacity claims against police officers.
Motion granted in part and denied in part.
Schroeder v. Dekalb County
341 Ga.App. 748 (2017)
Background: Arrestee brought action against county, chief judge of the
recorder's court, court administrator, and three John Doe defendants,
asserting claims under state law and § 1983, alleging that the recorder's court
falsely reported to the Department of Driver Services that his driver's license
should be suspended because he had failed to pay a traffic ticket and failed to
appear in court, which led to his being arrested and jailed. The Superior Court,
DeKalb County, granted the defendants' motion for judgment on the pleadings.
Arrestee appealed.
Holdings: The Court of Appeals held that:
1. arrestee's state law causes of action against county and county officials
in their official capacities accrued, and 12-month limitations period for
claims against counties began to run, at the latest, when he was
damaged by his arrest resulting from the recorder's court allegedly
misinforming the Department of Drivers Services that arrestee's driving
privileges should be suspended;
2. judge, administrator, and three John Doe defendants, were not entitled
to official immunity, at the motion for judgment on the pleadings stage,
on arrestee's state law claims against officials in their individual
capacities;
3. judge and administrator were not entitled to judicial immunity, at the
motion for judgment on the pleadings stage, on arrestee's claims;
4. arrestee sufficiently alleged that official county policy caused his injury,
to survive motion for judgment on the pleadings on his § 1983 claims;
and
5. judge and administrator were not entitled to qualified immunity on
arrestee's § 1983 claims against them in their individual capacities at the
motion for judgment on the pleadings stage.
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Affirmed in part and reversed in part.
Massie v. Cobb County, Georgia
255 F.Supp.3d 1302 (N.D. Ga. 2017)
Background: Arrestee brought § 1983 claim against county and arresting
officer, alleging excessive force in violation of his Fourteenth Amendment rights
and state law assault, battery, and abuse while under arrest claims. County
and officer moved to dismiss or in the alternative for summary judgment, and
arrestee moved to amend.
Holdings: The District Court held that:
1. arrestee would be allowed to amend his complaint to add Fourth
Amendment excessive force claim;
2. arrestee's excessive force claim could not be analyzed under the
Fourteenth Amendment;
3. any use of force by police officer was objectively reasonable under the
circumstances; and
4. police officer was entitled to official immunity from arrestee's state law
assault and battery and abuse while under arrest claims.
Ordered accordingly.
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Finance
Johnson v. Dekalb County
344 Ga.App 789, 812 S.E.2d 80 (2018)
Background: After county chief deputy tax commissioner succeeded in his
claim seeking appointment as tax commissioner, the trial court denied his
request for attorney fees. Deputy appealed.
Holding: The Court of Appeals held that deputy was entitled to reasonable
attorney fees.
Reversed and remanded.
Emanuel v. Kautz
343 Ga.App. 367, 807 S.E.2d 104 (2017)
Background: Mayor brought declaratory judgment action, seeking a
declaration that she had sole authority to terminate the employment of the city
attorney. The Superior Court, Gwinnett County, entered judgment finding that
authority to terminate city attorney was vested in the city council. Mayor
appealed. The Court of Appeals, 326 Ga.App. 816, 755 S.E.2d 330, affirmed.
Mayor petitioned for a writ of certiorari, and the Supreme Court reversed, 773
S.E. 2d 690. Mayor moved for attorney fees in the trial court, which awarded
$52,005.00 in appellate fees and $8,094.45 in appellate expenses. City
appealed.	
  
Holdings: The Court of Appeals held that:
1. mayor was entitled to attorney fees for her appeal, and
2. award of $52,005.00 in appellate fees and $8,094.45 in appellate
expenses to mayor was not unreasonable.
Affirmed.
Clayton County, Georgia v. Federal Aviation Administration
887 F.3d 1262 (11th Cir. 2018)
Background: County and other municipalities brought action challenging the
position of the Federal Aviation Administration (FAA) that provision of Federal
Aviation Act which prohibited local taxes on aviation fuel from being spent on
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anything except aviation applied to all state and local governments, regardless
of whether they owned or operated an airport.
Holding: The Court of Appeals held that FAA's position set forth in letter to
county and municipalities was not final agency action subject to judicial
review.
Petition dismissed.
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Open Meetings/Open Records
Consumer Credit Research Foundation v. Board of Regents of the
University System of Georgia
341 Ga.App 323, 800 S.E.2d 24 (2017)
Background: Consultant to state university research foundation brought
action against Board of Regents of the University System of Georgia seeking
declaratory and injunctive relief preventing release of academic research
correspondence under Open Records Act. The Superior Court, Fulton County,
granted Board's summary judgment motion and denied consultant's summary
judgment motion. Consultant appealed.
Holding: The Court of Appeals held that university could not release
correspondence if it fell within scope of research exceptions to disclosure
contained in Open Records Act, warranting remand on issue of whether
exceptions applied.
Vacated and remanded.
Smith v. Northside Hospital
302 Ga. 517, 807 S.E.2d 909 (2017)
Background: Requestor brought action against private, non-profit corporation,
to which government agency leased hospital, requesting that it be compelled to
comply with his request for documents under Georgia Open Records Act. The
Superior Court, Fulton County, 2015 WL 10936854 granted hospital's motion
to dismiss. Requestor appealed. The Court of Appeals, 336 Ga.App. 843, 783
S.E.2d 480, affirmed. Requestor sought certiorari, which was granted.
Holdings: The Supreme Court held that:
1. requestor was not required to show that agency approved, directed, or
was involved with specific transactions to be entitled to compliance with
his request;
2. at least some of corporation's work was on behalf of government agency
for purposes of Act; and
3. remand was warranted for trial court to consider whether corporation's
records were sufficiently connected to operation of hospital to constitute
public records.
Judgment of Court of Appeals reversed; remanded to Superior Court.
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Avery v. Paulding County Airport Authority
343 Ga.App. 832, 808 S.E.2d 15 (2017)
Background: Taxpayers filed a declaratory judgment action asserting that
while planning and preparing to submit Federal Aviation Administration (FAA)
application, the county airport authority repeatedly violated the Open Meetings
Act (OMA). Superior Court, Paulding County, dismissed action as untimely,
and denied taxpayers' motion for summary judgment. Taxpayers appealed.
Same taxpayers filed a second declaratory judgment action asserting that the
person who submitted the application to the FAA was not authorized to do so.
Superior Court dismissed that action for failure to state a claim, and taxpayers
appealed. Meanwhile, county filed a declaratory judgment action against
airport authority seeking a declaration that airport authority could not move
forward with application without county's consent. Superior Court dismissed
that action and county appealed. Finally, a third party that had intervened in
county's action appealed the dismissal of its counterclaims against the county.
Holdings: The Court of Appeals held that:
1. limitation period found in OMA did not apply to taxpayers' declaratory
judgment action;
2. taxpayers were not entitled to declaratory relief;
3. county properly alleged a case or controversy under the Declaratory
Judgment Act;
4. third party company failed to plead a case or controversy sufficient to
support a declaratory judgment action; and
5. passage of resolution, which withdrew pending FAA application, was not
a legislative act for the purpose of the federal and state Contracts
Clauses.
Affirmed in part and reversed in part.
Martin v. City of College Park
342 Ga.App. 289, 802 S.E.2d 292 (2017)
Background: Former city employee brought action against city and city
officials, alleging that interim officials' appointments violated the Open
Meetings Act (OMA), and seeking reinstatement, expungement of her personnel
record, attorney fees and expenses of litigation, a writ of quo warranto, and the
imposition of civil penalties. The Superior Court, Fulton County, granted city's
and officials' motion for summary judgment. Employee appealed, and the case
was transferred to the Supreme Court and back to the Court of Appeals.
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Holdings: The Court of Appeals held that:
1. 90-day time period for employee to bring action began when interim
officials were appointed, and
2. OMA applied to appointment of interim city officials with no unlawful
votes.
Affirmed in part, reversed in part, and remanded with direction.
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POLICE CIVIL LIABILITY: DANGEROUS CROSSROADS AHEAD
by
Scott D. MacLatchie, Womble Bond Dickinson (US) LLP
I.

CONSTITUTIONAL DYNAMICS
A.

Overview

B.

Need to maintain firm legal footing

C.

Use of force implications
County of Los Angeles v. Mendez, 137 S.Ct. 1539, 1547 n.2 (2017) (“once a use of force
is deemed reasonable under Graham, it may not be found unreasonable by reference to
some separate constitutional violation”) Caution: Without deciding the issue, the
Supreme Court recognized that because Graham v. Connor “commands that an officer’s
use of force be assessed for reasonableness under the ‘totality of the circumstances,’”
that could potentially allow for consideration of “unreasonable police conduct prior to
the use of force that foreseeably created the need to use it.” (emphasis added)
Glenn-Robinson v. Acker, 140 N.C. App. 606, 625, 538 S.E.2d 601, 615 (2000)
(whenever the police do “not have probable cause to arrest . . . any use of force becomes
at least a technical assault and battery”)

II.

DEALING WITH MOTORISTS
A.

Driver’s obligations
1.

Does state law require driver’s license be displayed or produced?

2.

State law determines extent of driver’s required cooperation during DUI
checkpoint.
Rinaldo v. State, 787 So.2d 208, 212 (Fla.App. 2001) (“a driver who is lawfully
stopped for a DUI checkpoint is under a legal obligation to respond to an
officer’s requests for certain information and documents, and the driver’s refusal
to respond to these requests may constitute the misdemeanor offense of
obstructing or opposing an officer”)

B.

Dealing with passengers
1.

Passengers may be detained without reasonable suspicion
Arizona v. Johnson, 555 U.S. 323, 327 (2009) (all vehicle occupants may be
lawfully detained for the duration of a traffic stop)
Brendlin v. California, 551 U.S. 249, 263 (2007) (a passenger is seized, just as
the driver is, “from the moment [a car stopped by the police comes] to a halt on
the side of the road”)
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2.

All occupants may be required to exit or remain seated at the officer’s discretion
Pennsylvania v. Mimms, 434 U.S. 106, 111 n.6 (1977) (“once a motor vehicle
has been lawfully detained for a traffic violation, the police officers may order
the driver to get out of the vehicle without violating the Fourth Amendment’s
proscription of unreasonable searches and seizures”)
Maryland v. Wilson, 519 U.S. 408 (1997) (“an officer making a traffic stop may
order passengers to get out of the car pending completion of the stop”)
U.S. v. Moorefield, 111 F.3d 10, 13 (3rd Cir. 1997) (“Just as the Court in Wilson
found ordering a passenger out of the car to be a minimal intrusion on personal
liberty, we find the imposition of having to remain in the car with raised hands
equally minimal.”)
Coffey v. Morris, 401 F.Supp.2d 542, 546 (W.D.Va. 2005) (“It is reasonable
under the Fourth Amendment for an officer to order a passenger to remain in an
automobile due to the generalized concerns for officer safety discussed in
Wilson, and the need for officers to exercise control during a traffic stop.”)
a.

Failure to comply may be an arrestable offense
Figg v. Schroeder, 312 F.3d 625, 637 (4th Cir. 2002) (upholding driver’s
arrest for obstruction where she “disobeyed an order to remain in or to
return to her automobile”)
Turner v. State, 274 Ga.App. 731, 733, 618 S.E.2d 607, 609 (2005)
(evidence showing that driver “repeatedly exited his vehicle against the
officer’s orders to remain seated in the vehicle was sufficient to sustain
his conviction for misdemeanor obstruction”)
U.S. v. Bass, 82 F.3d 811, 812 (8th Cir. 1996) (affirming motorist’s
conviction for interfering with park ranger’s performance of duties by
refusing “to remain at the rear of his vehicle in order to assure the
Ranger’s personal safety” during traffic stop)

3.

Passengers may be asked for identification without reasonable suspicion
U.S. v. Pack, 612 F.3d 341, 351 (5th Cir. 2010) (“it was permissible to ask a
passenger like Pack to identify himself and to run computer checks on his
driver’s license and background”)
U.S. v. Soriano-Jarquin, 492 F.3d 495, 500 (4th Cir. 2007) (“Just as the officer
may ask for the identification of the driver of a lawfully stopped vehicle,
[citation], so he may request identification of the passengers also lawfully
stopped.”)

4.

Recognize distinction between asking for I.D. and requiring it
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Johnson v. Thibodaux City, 887 F.3d 726, 734 (5th Cir. 2018) (police officers
“were not permitted to continue [the vehicle passenger’s] detention solely to
obtain identification” without “‘reasonable suspicion, supported by articulable
facts’” that the passenger was involved in criminal activity)
State v. Debrossard, 2015 WL 1278401 at *5 (Ohio App. 2015) (“vehicle
passengers are not required to carry ID or to produce it when requested by law
enforcement”)
State v. Friend, 768 S.E.2d 146, 148 (N.C.App. 2014) (the refusal of a vehicle
passenger to provide I.D. so he could be cited for a seatbelt violation
“constitute[d] resistance, delay, or obstruction within the meaning of N.C.
Gen.Stat. § 14–223”)
Turley v. Commonwealth, 399 S.W.3d 412, 422 n.7 (Ky. 2013) (“To the extent
that this passage implies that a police officer may routinely request the
passengers of a detained vehicle in a routine traffic stop to produce their
identification for purposes of a warrant check, as explained herein, it is an
incorrect statement of the law.”)
U.S. v. Rodgers, 656 F.3d 1023, 1030 n.7 (9th Cir. 2011) (“the Fourth
Amendment does not permit the search of a car for a passenger’s identification
where state law does not require passengers to carry identification”)
Stufflebeam v. Harris, 521 F.3d 884, 886 (8th Cir. 2008) (finding unlawful the
arrest of a passenger “for refusing to identify himself when he is not suspected
of other criminal activity and his identification is not needed to protect officer
safety or to resolve whatever reasonable suspicions prompted the officer to
initiate an on-going traffic stop or Terry stop”)
Commonwealth v. Goewey, 452 Mass. 399, 407, 894 N.E.2d 1128, 1135 (Mass.
2008) (agreeing with trial court “that the defendant, as a passenger, was not
required to carry a current driver’s license or, for that matter, any identification
at all”)
III.

DEALING WITH THE PUBLIC
A.

Three categories of contacts with bystanders/witnesses
1.

Contacts initiated by police seeking information

2.

Contacts initiated by bystanders seeking information or to provide information

3.

Contacts initiated by bystanders seeking to provoke police overreaction
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B.

Contacts initiated by police seeking information
1.

Approaching and questioning bystanders
a.

Refusal to answer questions
Kaufman v. Higgs, 697 F.3d 1297 (10th Cir. 2012) (police lacked
probable cause to arrest vehicle owner for obstruction based upon his
refusal during consensual encounter to tell them who was driving his car
when it was involved in hit-and-run)
Hiibel v. Sixth Judicial District Court, 542 U.S. 177, 187 (2004) (“the
Fourth Amendment itself cannot require a suspect to answer questions”)
Harris v. State, 314 Ga.App. 816, 821, 726 S.E.2d 455, 459 (2012)
(“The audio recording establishes that the officers made clear at the time
of the arrest that it was for refusing to answer questions about the child.
The officers presented Harris with a choice between answering their
questions or being arrested for obstruction. Harris was arrested for
peaceably asserting his constitutional rights as he understood those
rights. That cannot be obstruction.”)
State v. Brandstetter, 908 P.2d 578, 581 (Idaho Ct. App. 1995) (holding
that an individual has no “affirmative obligation to answer” questions
posed by an officer during the course of an investigation)
Davis v. Mississippi, 394 U.S. 721, 727 n.6 (1969) (it is a “settled
principle that while the police have the right to request citizens to answer
voluntarily questions concerning unsolved crimes they have no right to
compel them to answer”)
58 Am. Jur. 2d Obstructing Justice § 57 (“A mere refusal to answer
questions cannot be the basis of an arrest for obstruction of a police
officer.”)

b.

Refusal to identify
i.

When demanding I.D., remember that failure to identify oneself
is a crime only where: 1) there is a valid detention; and 2) state
law has a “stop and identify” statute
Berkemer v. McCarty, 468 U.S. 420, 439-40 (1984) (“Under the
Fourth Amendment, we have held, a policeman who lacks
probable cause but whose ‘observations lead him reasonably to
suspect’ that a particular person has committed, is committing, or
is about to commit a crime, may detain that person briefly in
order to ‘investigate the circumstances that provoke
suspicion. . . . Typically, this means that the officer may ask the
detainee a moderate number of questions to determine his
identity and to try to obtain information confirming or dispelling
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the officer’s suspicions. But the detainee is not obliged to
respond. And, unless the detainee’s answers provide the officer
with probable cause to arrest him, he must then be released.”)
(emphasis added)
Florida v. Bostick, 501 U.S. 429, 437 (1991) (“refusal to
cooperate, without more, does not furnish the minimal level of
objective justification needed for a detention or seizure”)
U.S. v. Christian, 356 F.3d 1103, 1106-07 (9th Cir. 2004) (“While
failure to identify oneself cannot, on its own, justify an arrest,
nothing in our case law prohibits officers from asking for, or even
demanding, a suspect’s identification.”)
In re Chase C., 243 Cal.App.4th 107, 120 (2015) (“preceding a
booking interview, the Fifth Amendment renders a suspect ‘free
to refuse to identify himself or to answer questions’ without
violating section 148”)
Martinelli v. City of Beaumont, 820 F.2d 1491, 1494 (9th Cir.
1987) (“the use of Section 148 to arrest a person for refusing to
identify herself during a lawful Terry stop violates the Fourth
Amendment’s proscription against unreasonable searches and
seizures”)
In re Gregory S., 112 Cal.App.3d 764, 779 (1980) (“We find no
authority to support the court’s legal conclusion that a person
who merely refuses to identify himself or to answer questions in
a context similar to that before us [i.e., investigative detention]
thereby violates Penal Code section 148 or otherwise furnishes
ground for arrest.”)
Compare, People v. Loudermilk, 195 Cal.App.3d 996, 1002
(1987) (failure of a person to identify himself “may by itself be
considered suspect and together with surrounding events may
create probable cause to arrest”)
Turner v. Driver, 848 F.3d 678, 695 (5th Cir. 2017) (extended
detention of person filming police department who refused to
identify himself became a de facto arrest which was unlawful
because “the police cannot arrest an individual solely for refusing
to provide identification”)
Davidson v. City of Stafford, 848 F.3d 384, 392 (5th Cir. 2017)
(arrest for refusal to identify during investigative detention was
unlawful)
Compare, Mikkalson v. City of South St. Paul, 2016 WL 4186935
at *7 (D.Minn. 2016) (law was not clearly established that officer
investigating recent burglary “could not demand that [suspect]
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turn over his driver’s license under a threat of arrest and briefly
detain [him] in order to ascertain his identity”)
Hiibel v. Sixth Judicial District Court, 542 U.S. 177, 189 (2004)
(upholding arrest for failure to identify only because “the initial
stop was based on reasonable suspicion” and state law
specifically required the production of identification during an
investigative detention)
State v. Hoffman, 35 Wash.App. 13, 17, 664 P.2d 1259, 1261
(1983) (a “refusal to give identification . . . cannot
constitutionally serve as a basis for an arrest”)
Williams v. City of Mount Vernon, 428 F.Supp. 2d 146, 157 (S.D.
N.Y. 2006) (“‘ignoring an officer’s request for identification is
not a crime, nor does that act supply any such element’” of the
offense of obstructing an officer under NY law)
Marrs v. Tuckey, 362 F.Supp.2d 927, 939 (E.D.Mich. 2005)
(because “‘the Fourth Amendment itself cannot require a suspect
to answer questions,’ [citation], and any such obligation instead
must derive from some independent legal source, . . . an arrest of
an individual who refuses to identify herself cannot be justified as
based upon the requisite probable cause to believe that the
individual has engaged or is about to engage in criminal
activity”)
Burkes v. State, 719 So.2d 29, 30 (Fla.App. 1998) (“An
individual may properly refuse to give his name or otherwise
identify himself to law enforcement . . . prior to a lawful arrest.
[citation] However, after a lawful arrest, an individual is
compelled to provide his identity.”)
Henes v. Morrissey, 194 Wis.2d 338, 354, 533 N.W.2d 802, 808
(1995) (“we will not adopt a per se rule . . . that after being
lawfully detained, a suspect can be arrested for obstruction for
refusing to identify himself or herself”)
Pontiac v. Baldwin, 163 Mich.App. 147, 152, 413 N.W.2d 689,
692 (1987) (“Because a person cannot be compelled to answer
questions posed by a police officer [citations], that person cannot
be prosecuted for obstructing a police officer should he refuse to
answer questions during a Terry stop.”)
Compare, Koch v. City of Del City, 660 F.3d 1228, 1243 (10th
Cir. 2011) (finding no legal precedent “clearly establishing a
right under the Fourth Amendment to refuse to answer an
officer’s questions during a Terry stop”)
ii.

Fingerprint alternative
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Hayes v. Florida, 470 U.S. 811, 816-17 (1985) (“a brief detention
in the field for the purpose of fingerprinting, where there is only
reasonable suspicion not amounting to probable cause,” is
constitutionally permissible provided that “there is reasonable
suspicion that the suspect has committed a criminal act, . . . there
is a reasonable basis for believing that fingerprinting will
establish or negate the suspect’s connection with that crime,
and . . . the procedure is carried out with dispatch”)
2.

Detention of bystanders for interview as witnesses
Hayes v. Florida, 470 U.S. 811, 816 (1985) (“the [constitutional] line is crossed
when the police, without probable cause or a warrant, forcibly remove a person
from his home or other place in which he is entitled to be and transport him to
the police station, where he is detained, although briefly, for investigative
purposes”); see also Kaupp v. Texas, 538 U.S. 626, 630 (2003) (same)
Lincoln v. Barnes, 855 F.3d 297, 304 (5th Cir. 2017) (“As a general matter, the
detention of a witness that is indistinguishable from custodial interrogation
requires no less probable cause than a traditional arrest.”)
U.S. v. Mendoza-Trujillo, 46 F.Supp.3d 1204 (D.Utah 2014) (“police officers
not only lacked probable cause, but also lacked the lower threshold of
reasonable suspicion to detain” someone by transporting him to a police station
for questioning where the person “was not a suspect in a crime” but was rather
“viewed as a victim”)
Maxwell v. County of San Diego, 708 F.3d 1075, 1084 (9th Cir. 2013) (denying
qualified immunity to deputies who detained gunshot victim’s parents for
questioning as witnesses because the deputies “were on notice that they could
not detain, separate, and interrogate the Maxwells for hours”)
Perkins v. Click, 148 F.Supp.2d 1177, 1184 (D.N.M. 2001) (denying qualified
immunity to sheriff who detained homicide witness in patrol car and had her
transported to sheriff’s office for questioning because “any reasonable sheriff
would have recognized that the arrest of a potential witness, simply because she
is a potential witness, violates the most basic rights provided by the Fourth
Amendment”)
Orozco v. County of Yolo, 814 F.Supp. 885, 893 (E.D.Cal. 1993) (“No case has
been found approving the seizure and detention of a witness absent a warrant.
Police have less authority to detain those who have witnessed a crime than to
detain those suspected of committing a crime under the Fourth Amendment.”)
(summary judgment granted for plaintiff)

C.

Contacts initiated by bystanders seeking information or to provide information
Woods v. Carroll County, Miss., 2009 WL 1619955 at *4 (2009) (officer could not
lawfully order resident and guests watching a disturbance down the street while
peaceably assembled in resident’s front yard to go inside the house)
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Wilson v. Kittoe, 337 F.3d 392, 402 (4th Cir. 2003) (“While it may be inconvenient to a
police officer for a neighbor to stand nearby and watch from his driveway as the officer
works, inconvenience cannot, taken alone, justify an arrest under the Obstruction
Statute.”)
D.

Contacts initiated by bystanders seeking to provoke police overreaction
1.

Profanity towards the police
Lewis v. City of New Orleans, 415 U.S. 130, 133, 94 S.Ct. 970, 39 L.Ed.2d 214
(1974) (municipal ordinance that made it a crime “for any person wantonly to
curse or revile or to use obscene or opprobrious language toward or with
reference to any member of the city police while in the actual performance of his
duty” was unconstitutional since it “punishe[d] only spoken words” and was not
limited in scope to fighting words that “‘by their very utterance inflict injury or
tend to incite an immediate breach of the peace’”)
a.

Caution: Beware of antiquated state statutes criminalizing cursing in
public
Harrison v. Deane, 426 Fed.Appx. 175, 179 (4th Cir. 2011) (officer
entitled to qualified immunity for arresting plaintiff under Virginia
statute prohibiting profanity after plaintiff called male police officer a
“bitch” because the law was not “so grossly and flagrantly
unconstitutional that any person of reasonable prudence would be bound
to see its flaws”)
Turner v. State, 274 Ga.App. 731, 734, 618 S.E.2d 607, 609 (2005)
(justifying detention of passing motorist who yelled “you bastards” at
officer engaged in traffic stop given officer’s “good faith” albeit
mistaken belief the cursing amounted to “disorderly conduct”)
Knowles v. State, 340 Ga.App. 274, 283, 797 S.E.2d 197, 204 (2017)
(motorist who “raised his voice and cursed at a police officer during a
traffic stop” could not be charged with disorderly conduct)
Brooks v. NC Department of Correction, 984 F.Supp. 940, 955
(E.D.N.C. 1997) (the notion that “citizens may not be punished for
vulgar or offensive speech unless they use words that ‘by their very
utterance inflict injury or tend to incite an immediate breach of the
peace’” has been extended by the Supreme Court “to speech directed at
police officers, which must be more than ‘obscene or opprobrious,’ and
which must do more than ‘interrupt ... any policeman in the execution of
his duty’ to be constitutionally sanctionable”)
Houston v. Hill, 482 U.S. 451, 462-63 (1987) (“The freedom of
individuals verbally to oppose or challenge police action without thereby
risking arrest is one of the principal characteristics by which we
distinguish a free nation from a police state.”)
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Payne v. Pauley, 337 F.3d 767, 776 (7th Cir. 2003) (“In fact, the First
Amendment protects even profanity-laden speech directed at police
officers.”)
Greene v. Barber, 310 F.3d 889, 897 (6th Cir. 2002) (“an arrest
undertaken at least in part as retaliation for a constitutionally protected
insult to the officer’s dignity would be impermissible unless it could be
shown that the officer would have made the arrest even in the absence of
any retaliatory motive”)
State v. E.J.J., 183 Wn.2d 497, 502, 354 P.3d 815, 817 (2015)
(overturning conviction for cursing at officers because “a conviction for
obstruction may not be based solely on an individual’s speech because
the speech itself is constitutionally protected”)
Duran v. City of Douglas, 904 F.2d 1372, 1378 (9th Cir. 1990) (flipping
off the police is protected speech under the First Amendment)
Swartz v. Insogna, 704 F.3d 105, 110-11 (2nd Cir. 2013) (“This ancient
gesture of insult is not the basis for a reasonable suspicion of a traffic
violation or impending criminal activity. . . . Indeed, such a gesture alone
cannot establish probable cause to believe a disorderly conduct violation
has occurred.”)
Buffkins v. City of Omaha, 922 F.2d 465, 473 (8th Cir. 1991)
(invalidating disorderly conduct arrest for telling police “have a nice day,
asshole”)
United States v. Poocha, 259 F.3d 1077, 1082 (9th Cir. 2001) (protester
could be charged with obstruction for failure to disperse when ordered to
do so but could not be charged with disorderly conduct for responding to
order with “fuck you”)
McCurdy v. Montgomery County, 240 F.3d 512, 520 (6th Cir. 2001)
(reversing grant of qualified immunity to officer arresting plaintiff for
public intoxication after plaintiff cussed at officer since it was “wellestablished” the plaintiff “had a constitutional right to challenge
verbally” the officer’s decision to approach him)
Mackinney v. Nielsen, 69 F.3d 1002, 1007 (9th Cir. 1995) (“Even when
crass and inarticulate, verbal challenges to the police are protected.
Officer Nielsen should have known that Mackinney’s verbal protests
could not support an arrest under [state law]. It was unreasonable of him
to think otherwise.”)
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2.

The ten word question every officer must anticipate

3.

Filming police activity from a safe location is permissible
U.S. v. Grace, 461 U.S. 171, 179 (1983) (“Sidewalks, of course, are among
those areas of public property that traditionally have been held open to the
public for expressive activities [protected by the First Amendment] and are
clearly within those areas of public property that may be considered, generally
without further inquiry, to be public forum property.”)
California Penal Code § 148(g): “The fact that a person takes a photograph or
makes an audio or video recording of a public officer or peace officer, while the
officer is in a public place or the person taking the photograph or making the
recording is in a place he or she has the right to be, does not constitute . . .
reasonable suspicion to detain the person or probable cause to arrest the person.”
Fields v. City of Philadelphia, 862 F.3d 353, 356 (3rd Cir. 2017) (“Simply put,
the First Amendment protects the act of photographing, filming, or otherwise
recording police officers conducting their official duties in public.”)
Turner v. Driver, 848 F.3d 678, 690 (5th Cir. 2017) (“We agree with every
circuit that has ruled on this question: Each has concluded that the First
Amendment protects the right to record the police.”)
Crawford v. Geiger, 996 F.Supp.2d 603, 615 (N.D.Ohio 2014) (“there is a First
Amendment right to openly film police officers carrying out their duties”)
Crago v. Leonard, K No. 0877, 2014 WL 3849954 at *5 (E.D.Cal. 2014)
(“Plaintiff alleges that she was merely recording the search of her residence and
that defendant stopped her by taking away her laptop and deleting her
recording. . . . If true, this violated plaintiff’s First Amendment right to film
police officers in the course of carrying out their official duties.”)
ACLU v. Alvarez, 679 F.3d 583, 599-600 (7th Cir. 2012) (holding that an Illinois
eavesdropping statute did not protect police officers from a civilian openly
recording them with a cell phone)
Glik v. Cunniffe, 655 F.3d 78, 79 (1st Cir. 2011) (holding there is an
“unambiguous[ ]” constitutionally protected right to videotape police carrying
out their duties in public)
Smith v. City of Cumming, 212 F.3d 1332, 1333 (11th Cir. 2000) (recognizing
that citizens have a “First Amendment right, subject to reasonable time, manner
and place restrictions, to photograph or videotape police conduct”)
Fordyce v. City of Seattle, 55 F.3d 436, 439 (9th Cir. 1995) (recognizing
plaintiff’s videotaping of police officers as a “First Amendment right to film
matters of public interest”)
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Connell v. Town of Hudson, 733 F. Supp. 465, 471-72 (D.N.H. 1990) (denying
police officer’s request for qualified immunity and upholding the First
Amendment right of a news reporter to photograph an accident scene as long as
he does not interfere with emergency workers)
McCormick v. City of Lawrence, 271 F. Supp. 2d 1292, 1302-03 (D.Kan. 2003)
(police officers were not entitled to qualified immunity for arresting civil rights
activists who videotaped them from a nearby sidewalk during a traffic stop
while verbally criticizing their conduct because “[c]riticism of public officials is
protected by the First Amendment”)
Robinson v. Fetterman, 378 F.Supp.2d 534, 541 (E.D.Pa. 2005) (awarding
$35,000 in compensatory damages and $6,000 in punitive damages to a citizen
whose First Amendment rights were violated when he was arrested and charged
with “harassment” for videotaping state troopers conducting truck safety
inspections)
Szymecki v. Houck, 353 Fed.Appx. 852 at *1 (4th Cir. 2009) (unpublished per
curiam opinion that concludes, without discussing facts or law, that the
plaintiff’s “First Amendment right to record police activities on public property
was not clearly established in this circuit at the time of the alleged conduct”)
J.A. v. Miranda, 2017 WL 3840026 at *8 (D.Md. 2017) (allowing municipal
liability claim to proceed against county over officers allegedly preventing
plaintiff from filming brother’s arrest even though individual officers entitled to
qualified immunity)
Jones v. City of Minneapolis, 2009 WL 2998537 at *5 (D.Minn. 2009)
(concluding that the First Amendment protects against the police charging man
with petty crimes for exercising his constitutionally protected right to
photograph the police in public and complain about their conduct)
4.

Any right to record the police must yield where necessary to officer safety
Colten v. Kentucky, 407 U.S. 104, 109 (1972) (“refusing to move on after being
directed to do so [by a police officer is] not, without more, protected by the First
Amendment”)
Gericke v. Begin, 753 F.3d 1, 8 (1st Cir. 2014) (“The circumstances of some
traffic stops, particularly when the detained individual is armed, might justify a
safety measure—for example, a command that bystanders disperse—that would
incidentally impact an individual’s exercise of the First Amendment right to
film. Such an order, even when directed at a person who is filming, may be
appropriate for legitimate safety reasons.)
ACLU v. Alvarez, 679 F.3d 583, 607 (7th Cir. 2012) (“While an officer surely
cannot issue a ‘move on’ order to a person because he is recording, the police
may order bystanders to disperse for reasons related to public safety and order
and other legitimate law-enforcement needs. . . . Nothing we have said here
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immunizes behavior that obstructs or interferes with effective law enforcement
or the protection of public safety.”) (emphasis added)
a.

RDO arrests
State v. Summrell, 282 N.C. 157, 173, 192 S.E.2d 569, 578 (1972)
(recognizing that a warrant charging defendant with resist, delay or
obstruct could have also included as a violation of § 14-223 defendant’s
interference with the police officer’s questioning of a witness, “a
necessary part of [a] motor vehicle accident investigation”)
State v. Burton, 108 N.C.App. 219, 226, 423 S.E.2d 484, 488 (1992)
(finding probable cause for RDO arrest where defendant prevented
officer from performing his duties during a traffic stop by speaking
loudly and refusing to return to his vehicle after three requests)
Culver v. Armstrong, 832 F.3d 1213, 1219 (10th Cir. 2016) (upholding
RDO arrest of person who appeared “from the shadows” of “a dark side
street in the middle of the night” and began repeatedly questioning
officer who was detaining a pursuit suspect and refused to “keep
walking” when told to do so)

5.

Not everyone is subject to a weapons patdown
a.

Cannot perform Terry frisk by rote recitation of “officer safety”
Thomas v. Dillard, 818 F.3d 864, 878 (9th Cir. 2016) (“officers may not
rely solely on the domestic violence nature of a call to establish
reasonable suspicion for a frisk”)

b.

However, “armed” may satisfy “dangerous” requirement
U.S. v. Robinson, 846 F.3d 694, 700 (4th Cir. 2017) (en banc) (allowing
Terry frisk whenever “the officer reasonably suspect[s] that the person is
armed and therefore dangerous”) (emphasis in original)

6.

Lawful seizure of camera or cell phone that has recorded illegal activity
United States v. Place, 462 U.S. 696, 701 (1983) (“Where law enforcement
authorities have probable cause to believe that a container holds contraband or
evidence of a crime, but have not secured a warrant, the Court has interpreted
the Amendment to permit seizure of the property, pending issuance of a warrant
to examine its contents, if the exigencies of the circumstances demand it or some
other recognized exception to the warrant requirement is present.”)
Belsito Communications, Inc. v. Decker, 845 F.3d 13, 27-28 (1st Cir. 2016) (state
trooper entitled to qualified immunity for relying on “exigent circumstances” to
seize camera of photographer inside accident scene even though photographer
not arrested until following day)
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Luong v. City and County of San Francisco Police Dept., 630 Fed.Appx. 691,
693 (9th Cir. 2015) (affirming summary judgment to police for seizure of video
camera that recorded arrest of stabbing suspect given its value as “potential
evidence”)
U.S. v. Brown, 701 F.3d 120, 126 (4th Cir. 2012) (“When ‘the exigencies of the
situation make the needs of law enforcement so compelling that [a] warrantless
search [or seizure] is objectively reasonable under the Fourth Amendment,’
police officers are entitled to bypass the warrant requirement. [citation]. The
types of exigent circumstances that may justify a warrantless seizure include,
inter alia, the imminent destruction of evidence.”)
Kelly v. Borough of Carlisle, 622 F.3d 248, 262 (3rd Cir. 2010) (“we conclude
there was insufficient case law establishing a right to videotape police officers
during a traffic stop to put a reasonably competent officer on ‘fair notice’ that
seizing a camera . . . would violate the First Amendment”)
Compare, Rice v. Gercar, 77 F.3d 483 (6th Cir. 1996) (unpublished) (police not
entitled to qualified immunity for seizing camera used to film force and arrest,
finding the plaintiff’s “hostile behavior toward the officers” could not by itself
lead to the conclusion he “might erase the videotape if it were not seized
immediately”)
7.

Caution: Federal Privacy Protection Act (PPA), 42 U.S.C. § 2000aa-7(a) and
7(b)
Garcia v. Montgomery County, Maryland, 145 F.Supp.3d 492, 498 (D.Md.
2015) (alleged seizure by police of video card from plaintiff’s camera filming
arrest stated a claim under the PPA since it was “reasonable to believe” plaintiff
intended to make the video public)
Morse v. Regents of University of California, Berkeley, 821 F.Supp.2d 1112,
1121 (N.D.Cal. 2011) (supervisory officers could be held personally liable for
failure to train subordinates that PPA prohibited seizing camera from journalist
after he filmed interaction between campus police and protesters)
Pataky v. City of Phoenix, 2009 WL 4755398 at *9 (D.Ariz. 2009) (“The PPA’s
protections do not apply when, inter alia, the person possessing the materials is
a criminal suspect—rather than an innocent third party—and the police have
probable cause.”)
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Short-Term Rentals in Georgia
by Christian G. Henry
Sample Short-Term Rental Ordinances

1

Morgan County

2

City of Savannah

6

Cases Addressing Validity of Short-Term Rental Ordinances:

16

Allowed:
Ewing v. City of Carmel-by-the-Sea, 234 Cal. App.
3d 1579, 286 Cal. Rptr. 382 (Ct. App. 1991).

17

Cases Analyzing Whether Short-Term Rentals Are Prohibited
Under "Regular" Residential Zoning Ordinances:

28

Prohibited:
May v. Morgan County, 343 Ga. App. 255, 260, 807
S.E.2d 28, 32 (2017).

29

Siwinski v. Town of Ogden Dunes, 949 N.E.2d 825,
832 (Ind. 2011).

36

Allowed:
Brown v. Sandy City Bd. of Adjustment, 957 P.2d
207, 213 (Utah Ct. App. 1998)

44

Siwinski v. Town of Ogden Dunes, 922 N.E.2d 751,
755 (Ind. Ct. App. 2010)(reversed by Siwinski v.
Town of Ogden Dunes, 949 N.E.2d 825, 832 (Ind.
2011)).

51

Proposed Legislation on Short-Term Rentals:
House Bill 579 (2017)
Other Cases:
Grave de Peralta v. Blackberry Mountain Ass'n, Inc., 315
Ga. App. 315, 319, 726 S.E.2d 789, 793 (2012)(residential
covenants do not prohibit short-term rentals).

55
56
61
62
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Sample Short-Term
Rental Ordinances
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Morgan County
Short-Term Rental
Ordinance
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Chapter 7.29 Short Term Rentals
Section 7.29.1 Location Allowed/Prohibited
Short Term Rental are prohibited in all zoning districts, except where specifically allowed as a conditional
use.
Nothing contained in this Chapter shall be construed to prohibit motels, hotels, inns and other commercial
lodging uses from being located in commercial zoning districts or where otherwise specifically allowed,
Section 7.29.2 Tenancy
The maximum time period a Short Term Rental may be rented is seven (7) days, and the maximum
number of such 7 day rentals in a calendar year is fifty-two (52). No Short Term Rental may be rented
more than once during the same 7 day period, and 7 day rental periods shall not overlap.
Section 7.29.3 Regulations Applicable to Short Term Rentals
In addition to the licensing requirements and other requirements set forth herein, the following regulations
apply to Short Term Rentals:
Annual Inspection: The property must be inspected each year by the Morgan County Building
Inspection Department prior to the issuance of a license for a Short Term Rental;
Parking: Off street parking is required for every Short Term Rental. One (1) paved off-street
parking space is required per room qualifying as a bedroom for Short Term Rentals. To qualify as
a parking space, the minimum dimensional requirements must include a useable rectangular area
of nine (9) feet wide by twenty (20) feet long, exclusive of any other area counted as a parking
space. The number of vehicles allowed during a Short Term Rental tenancy shall not exceed the
number of parking spaces available on the property. For the purposes of this ordinance, any type
of trailer, boat and/or recreational vehicle shall also be counted as one vehicle, separate from the
vehicle used to transport the trailer, boat and/or recreational vehicle;
Traffic: Daily vehicle trips to any property qualifying as a Short Term Rental shall not exceed ten
(10) average daily trips;
Trash: All trash must be disposed of properly in county dumpsters. No trash may be disposed of
on the property. If curbside trash pickup is available, a limit of three (3) rolling trash cans not to
exceed sixty-five (65) gallons each may be utilized for property with a Short Term Rental. Use of
commercial or roll-off dumpsters on a property with a Short Term Rental is prohibited;
Demarcation of Boundaries: The property boundaries of every parcel with a Short Term Rental
must be clearly demarcated with fencing or other means approved by the Director of Planning
and Development;
Fire Extinguishers: At least one (1) 10 lb. ABC fire extinguisher must be located on each level of
the structure and must be clearly visible or marked with appropriate signage. Fire extinguishers
must be certified annually by a licensed fire extinguisher company;
Smoke Detectors: A smoke detector must be installed in each bedroom and on each level of the
structure. All smoke detectors must be interconnected;
Property Manager or Local Contract Person: All Short Term Rentals shall designate a local
property manager. The local property manager shall be available 24 hours a day to respond to
tenant and neighborhood questions or concerns. Where a property owner lives within the same
community as the Short Term Rental, the property owner may designate him/herself as the local
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contact person. The name, address and telephone number(s) of the local contact person shall be
submitted to the Morgan County Planning and Development Department, the Morgan County
Sheriff’s Office, the Morgan County Fire Department, Station 10, as well as the closest volunteer
Fire Station, and to the property owners located within a 300 foot radius of the property. The
name, address and telephone numbers shall be permanently posted in the rental unit in a
prominent location(s). Any change in the local contact person’s address or telephone number
shall be promptly furnished to each of these agencies and neighboring property owners as
specified in this Section. If the local contact person is unavailable or fails to respond, the
complaining or questioning party may contact the Morgan County Sheriff’s Office. The Sheriff’s
Office will then attempt to reach the local contact person. In cases where the Sheriff’s Office is
unable to reach the local contact person, the penalties as set forth in this Chapter shall apply.
Section 7.29 4 License Required
All Short Term Rentals require an annual Short Term Rental License, in the form of an Occupational Tax
Certificate. Short Term Rental Licenses are good for one calendar year. An applicant must apply each
year and pay the license fee set by the Board of Commissioners. The license fee may not be pro-rated.
Short Term Rental Licenses shall not renew, and an applicant must re-apply each year to continue
operating as a Short Term Rental. Short Term Rental Licenses are non-transferable, and such licenses
automatically terminate upon a change of ownership of the property on which a Short Term Rental is
located.
Section 7.29.5 Standards for Granting a License
The following standards shall be used to determine whether an application for Short Term Rental will be
granted or denied:
Applicant must prove ownership of the property;
Short Term Rentals must be allowed in the zoning district in which the property is located. If Short
Term Rentals are allowed in the zoning district as a conditional use, the applicant must have
obtained such a conditional use permit before applying;
Applicant must show compliance with requirements contained in this Chapter through inspection
of books and records;
Applicant must not have been convicted of a crime of moral turpitude within the 10 years prior to
the application;
Applicant must not have been convicted of violating any provisions of this Ordinance or the
Morgan County Code of Ordinances within 18 months of the application.
Section 7.29.6 Violations
The use of property in violation of the provisions of this Chapter shall constitute a violation of this
Ordinance, and the penalties shall be in accordance with Chapter 2.17 of the Morgan County Zoning
Ordinance. Additionally, any violation of this Chapter may result in the revocation of any Short Term
Rental License issued hereunder.
If the property manager or local contact person is not able to be reached by the Morgan County Sheriff’s
Office more than three times in any consecutive six month period, this shall be grounds for revocation of
the Short Term Rental License.
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herein, means the payment of compensation, money, rent, or other, bargained for consideration in
exchange for occupancy, possession or use of the property.
Rental, Short Term: The renting or leasing of a detached, attached or semi-detached single-family
dwelling unit, not including a boarding house, where the term of occupancy, possession, or tenancy is
less than thirty (30) consecutive calendar days. Renting or leasing, as used herein, means the payment
of compensation, money, rent, or other, bargained for consideration in exchange for occupancy,
possession or use of the property.
Replacement Tree: Any tree planted to replace TDU’s of trees removed in order to meet minimum TDU’s
required for the site.
Research Laboratory: A facility for scientific laboratory research in technology-intensive fields, including,
but not limited to biotechnology, pharmaceuticals, genetics, plastics, polymers, resins, coatings, fibers,
fabrics, films, heat transfer, and radiation research facilities, computer software, information systems,
communication systems, transportation, geographic information systems, and multi-media and video
technology. Also included in this definition are facilities devoted to the analysis of natural resources,
medical resources, and manufactured materials including: environmental laboratories for the analysis of
air, water, and soil; medical or veterinary laboratories for the analysis of blood, tissue, or other human
medical or animal products; and, forensic laboratories for analysis of evidence in support of law
enforcement agencies.
Restaurant: An establishment where food and beverages is sold for consumption on the premises,
generally in an enclosed building. A snack bar or refreshment stand at a public or non-profit community
swimming pool, playground, or park operated solely for the convenience of patrons of the facility is not a
restaurant.
Restaurant, Drive-In: An eating or drinking establishment which caters to motor-driven vehicle business
where the person being served consumes his food or drink while sitting in a motor driven vehicle, as
opposed to a restaurant serving exclusively inside an enclosed building.
Restoration: The act or process of accurately depicting the form, features, and character of a property as
it appeared at a particular period of time by means of the removal of features from other periods in its
history and reconstruction of missing features from the restoration period.
Retail Trade Establishment, enclosed: Any business offering goods and products for sale to the public,
which may include the incidental repair of such goods and products, that operates entirely within a
structure containing a roof and walls on all sides, except for outdoor display or other use during business
hours and accessory storage in enclosed, subordinate buildings. These include, but are not limited to the
following: convenience stores including the sale of gasoline; hardware, paint, glass and wallpaper stores;
grocery and miscellaneous food stores including retail bakeries; apparel, shoe, and accessory clothing
stores; furniture, upholstery, floor covering, household appliance and home furnishing stores; musical
instrument stores; radio, television, and computer stores; record, tape, and compact disc stores; eating
and drinking places not involving drive-in or drive-through facilities; drug stores, apothecaries and
proprietary stores; liquor stores and bottle shops; used merchandise stores and pawn shops; sporting
goods stores and bicycle shops; art and stationery stores; hobby, toy, and game shops; jewelry, gift,
novelty, souvenir and antique shops; camera and photographic supply stores; luggage and leather goods
stores; sewing, needlework, and piece goods stores; catalogue and mail order stores; news stands,
florists, tobacco shops; automotive parts stores not involving repair; video rental and sales stores; and,
watch and clock sales and repair shops.
Re-vegetation: The replacement of trees and landscape plant materials.
Rezoning Action: An action by the Board of Commissioners under this Zoning Ordinance regarding a
zoning action.
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City of Savannah
Short-Term Rental
Ordinance
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CHAPTER 11. - SHORT-TERM VACATION RENTALS[18]
Sec. 8-11010. - Intent; purpose.
It is the purpose of this chapter to protect the public health, safety and general welfare of
individuals and the community at large; to monitor and provide reasonable means for citizens to
mitigate impacts created by occupancy of short-term vacation units; and to implement rationally
based, reasonably tailored regulations to protect the integrity of the city's neighborhoods.
( Ord. of 11-10-2014(2) )
Sec. 8-11011. - Definitions; general provisions.

Code compliance verification form is a document executed by a short-term vacation owner
certifying that the short-term vacation unit complies with applicable zoning, building, health and
life safety code provisions. No person shall allow occupancy or possession of any short-term
vacation rental unit if the premises is in violation of any applicable zoning, building, health or life
safety code provisions.

Owner-occupied property refers to real property which contains one or more dwelling unit(s)
where the principal dwelling unit must be occupied by the property owner and constitute his/her
primary and usual place of residence. The dwelling units must share the Property Identification
Number assigned by the Chatham County Board of Assessors. Proof of owner-occupancy requires
proof of a valid homestead exemption submitted with the application for a short-term vacation
rental certificate. In lieu of homestead exemption, a sworn affidavit and supporting
documentation establishing proof of residency must be submitted by the applicant stating that
the primary dwelling unit is the legal residence and domicile of the resident. Proof of residency is
required in the form of two of the following: 1) a valid Georgia Driver's License or Georgia
Identification Card; 2) registration for vehicles owned by and registered in the name of the
applicant; 3) Chatham County Voter's Registration Card or 4) Previous year's W-2 Form or Internal
Revenue Service Tax Return.

Short-term vacation rental occupants means guests, tourists, lessees, vacationers or any
other person who, in exchange for compensation, occupy a dwelling unit for lodging for a period
of time not to exceed 30 consecutive days.
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Short-term vacation rental means an accommodation for transient guests where, in exchange
for compensation, a residential dwelling unit is provided for lodging for a period of time not to
exceed 30 consecutive days. Such use may or may not include an on-site manager. For the
purposes of this definition, a residential dwelling shall include all housing types and shall exclude
group living or other lodging uses, as defined in division II, code of general ordinances, part 8,
planning and regulation of development, chapter 3, zoning, as amended.

Short-term vacation rental agent means a natural person designated by the owner of a shortterm vacation rental on the short-term vacation rental certificate application. Such person shall be
available for and responsive to contact at all times and someone who is customarily present at a
location within the city for purposes of transacting business.
( Ord. of 11-10-2014)(2) ; Ord. of 8-3-2017(2) )
Sec. 8-11012. - Short-term vacation rental certificate.
(a)

No person shall rent, lease or otherwise exchange for compensation all or any
portion of a dwelling unit as short-term vacation rental, as defined in section
8-10011, without first obtaining a business tax certificate from the revenue director
and complying with the regulations contained in this section. No certificate issued
under this chapter may be transferred or assigned or used by any person other
than the one to whom it is issued, or at any location other than the one for which it
is issued.

(b)

Annual renewals of certificates issued to parcels with existing certificates, including
parcels for which certificate applications have been filed before September 28,
2017 ("Pre-Existing Certificates") shall not be denied on the grounds that issuance
of a certificate will exceed the per-ward maximum cap limitation set forth in part 8,
chapter 3 of this Code, also known as the zoning ordinance for the City of
Savannah. When a transfer of property title occurs for a parcel with a pre-existing
certificate(s), a new application from the transferee/grantee shall not be denied on
the grounds that the issuance of a certificate will exceed the pre-ward maximum
cap limitation if the transferee/grantee applies for a new short-term vacation
rental certificate(s) within six months from the date of title transfer.

(c)

Except as provided in subsection (b), all non-renewal certificate applications
submitted after September 28, 2017 shall be subject to the per-ward cap set forth
in the zoning ordinance for the City of Savannah.
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(d)

For purposes of clarification, in calculating the per-ward short-term vacation rental
use percentages as set forth in the zoning ordinance for the City of Savannah, all
parcels with short-term rental certificate(s) which are non-owner occupied and
have conservation, residential, 1-R, 2-R or 3-R zoning districts, including such
parcels with pre-existing certificates, shall be counted in determining the
percentage then existing in each ward.

( Ord. of 11-10-2014(2) ; Ord. of 9-28-2017(8) , § 1)
Sec. 8-11013. - Application for short-term vacation rental certificate.
(a)

Applicants for a short-term vacation rental certificate shall submit, on an annual
basis, an application for a short-term vacation rental certificate to the tourism
management and ambassadorship director of the City of Savannah. The
application shall be furnished under oath on a form specified by the city manager,
accompanied by a non-refundable application fee as set forth in the city's annual
revenue ordinance. Such application should include:
(1)

The name, address, telephone and email address of the owner(s) of record of
the dwelling unit for which a certificate is sought. If such owner is not a
natural person, the application shall identify all partners, officers and/or
directors of any such entity, including personal contact information;

(2)

The address of the unit to be used as a short-term vacation rental;

(3)

The name, address, telephone number and email address of the short-term
vacation rental agent, which shall constitute his or her 24-hour contact
information;

(4)

The owner's sworn acknowledgement that he or she has received a copy of
this section, has reviewed it and understands its requirements;

(5)

The number and location of parking spaces allotted to the premises;

(6)

The owner's agreement to use his or her best efforts to assure that use of the
premises by short-term vacation rental occupants will not disrupt the
neighborhood, and will not interfere with the rights of neighboring property
owners to the quiet enjoyment of their properties; and

(7)
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Any other information that this chapter requires the owner to provide to the
city as part of an application for a short-term vacation rental certificate. The
city manager or his or her designee shall have the authority to obtain
additional information from the applicant as necessary to achieve the
objectives of this chapter.
(b)

Attached to and concurrent with submission of the application described in this
section, the owner shall provide:
(1)

The owner's sworn code compliance verification form;

(2)

A written exemplar rental agreement, which shall consist of the form of
document to be executed between the owner and occupant(s), which shall
contain the following provisions and which shall be posted in the short-term
vacation rental unit:
a.

The occupant(s)' agreement to abide by all of the requirements of this
chapter, any other City of Savannah ordinances, state and federal law
and acknowledgement that his or her rights under the agreement may
not be transferred or assigned to anyone else;

b.

The occupant(s)' acknowledgement that it shall be unlawful to allow or
make any noise or sound that exceeds the limits set forth in the city's
noise ordinance;

c.

The occupant(s)' acknowledgement and agreement that violation of the
agreement or this chapter may result in immediate termination of the
agreement and eviction from the short-term vacation rental unit by the
owner or agent, as well as the potential liability for payments of fines
levied by the city; and

d.

The occupant(s)' acknowledgement on the maximum occupancy of the
short-term vacation rental unit and, if available, the location of on-site
parking.

(3)

Proof of the owner's current ownership of the short-term vacation rental unit;

(4)

Proof of insurance indicating the premises is used as a short-term vacation
rental;

(5)

A written certification from the short-term vacation agent that he or she
agrees to perform the duties specified in subsection 8-10014(b); and

(6)
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For condominiums, as defined by the Georgia Condominium Act, O.C.G.A. §§
44-3-70, et seq., provide a copy of the adopted condominium declaration
either explicitly permitting leasing of the dwelling unit(s) for less than 30 days
or adopted condominium declaration which contains no prohibition on shortterm vacation rentals or the leasing of dwelling units for less than 30 days.
(c)

If the rental agent changes, the property owner shall notify the City of Savannah
within five business days.

(d)

Certificate holder shall publish a short-term vacation rental certificate number and
exemplar rental agreement in every print, digital, or internet advertisement and
any property listing in which the short-term vacation rental is advertised.

( Ord. of 11-10-2014(2) ; Ord. of 8-3-2017(2) )
Sec. 8-11014. - Short-term vacation rental agent.
(a)

The owner of a short-term vacation rental shall designate a short-term vacation
rental agent on its application for a short-term vacation rental certificate. A
property owner may serve as the short-term vacation rental agent. Alternatively,
the owner may designate a natural person as his or her agent who is over age 18.

(b)

The duties of the short-term vacation rental agent are to:
(1)

Be reasonably available to handle any problems arising from use of the shortterm vacation rental unit;

(2)

Appear on the premises of any short-term vacation rental unit within two
hours following notification from the city of issues related to the use or
occupancy of the premises. This includes, but is not limited to, notification
that occupants of the short-term vacation rental unit have created
unreasonable noise or disturbances, engaged in disorderly conduct or
committed violations of the City of Savannah Code of Ordinances or other
applicable law pertaining to noise, disorderly conduct, overcrowding,
consumption of alcohol or use of illegal drugs. Failure of the agent to timely
appear to two or more complaints regarding violations may be grounds for
penalties as set forth in this chapter. This is not intended to impose a duty to
act as a peace officer or otherwise require the agent to place himself or
herself in a perilous situation;

(3)

Receive and accept service of any notice of violation related to the use or
occupancy of the premises; and
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(4)
(c)

Monitor the short-term vacation rental unit for compliance with this chapter.

An owner may change his or her designation of a short-term vacation rental agent
temporarily or permanently; however there shall only be one such agent for a
property at any given time. To change the designated agent, the owner shall notify
the tourism management and ambassadorship director in writing of the new
agent's identity, together with all information regarding such person as required by
the applicable provisions of section 8-10013.

( Ord. of 11-10-2014(2) )
Sec. 8-11015. - Grant or denial of application.
(a)

All of-record property owners adjacent to a proposed short-term vacation rental
shall be notified of the use prior to the issuance of an initial short-term vacation
rental certificate. Notification shall be issued by the short-term vacation rental
applicant and proof of notification provided to the city. The notification to the
property owners shall include:
(1)

Street address of the proposed short-term vacation rental;

(2)

Location of any on-site parking for short-term vacation rental occupants;

(3)

Maximum occupancy requirements;

(4)

Copy of the short-term vacation exemplar rental agreement;

(5)

Name of the property owner(s); and

(6)

Name of rental agent and contact information.

Review of an application shall be conducted in accordance with due process principles and
shall be granted unless the applicant fails to meet the conditions and requirements of this
chapter, or otherwise fails to demonstrate the ability to comply with local, state or federal law.
Any false statements or information provided in the application are grounds for revocation,
suspension and/or imposition of penalties, including denial of future applications.
( Ord. of 11-10-2014(2) ; Ord. of 8-3-2017(2) )
Sec. 8-11016. - Short-term vacation rental units.
(a)

A legible copy of the short-term vacation rental unit certificate shall be posted
within the unit and include all of the following information:
(1)

The name, address, telephone number and email address of the short-term
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vacation rental agent:

(b)

(2)

The business tax certificate number;

(3)

The maximum occupancy of the unit;

(4)

The maximum number of vehicles that may be parked at the unit; and

Short-term vacation rental units must be properly maintained and regularly
inspected by the owner to ensure continued compliance with applicable zoning,
building, health and life safety code provisions.

( Ord. of 11-10-2014(2) )
Sec. 8-11017. - Short-term vacation regulation procedure.
(a)

To ensure the continued application of the intent and purpose of this chapter, the
tourism management and ambassadorship director of the city shall notify the
owner of a short-term vacation rental unit of all instances in which nuisance
behavior of the rental guest or the conduct of his or her short-term vacation rental
unit agent results in a citation for a code violation or other legal infraction.

(b)

The tourism management and ambassadorship director shall maintain in each
short-term vacation rental location file a record of all code violation charges,
founded accusations and convictions occurring at or relating to a short-term
vacation rental unit. When a property owner has accumulated three code
violations for a particular property within a period of 12 consecutive months, the
city shall revoke any pending certificates and reject all applications for the subject
premises for a period of 12 consecutive months.

(c)

If a short-term vacation rental unit owner has been cited and found to be in
violation of any zoning, building, health or life safety code provision, the owner
must demonstrate compliance with the applicable code prior to being eligible to
receive a short-term vacation rental certificate.

(d)

Citations for code violations and any other violation of the city code may be heard
by a short-term vacation rental staff board or the Recorder's Court of Chatham
County. The staff board shall be comprised of full-time city employees as
appointed by the city manager or his/her designee and shall include at least one
staff member selected from revenue, zoning, tourism and the Savannah-Chatham
Metropolitan Police Department. The staff board will receive evidence; however,
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the official rules of evidence will not govern the proceeding. The staff board will
issue a written finding as to each alleged infraction, specifically identifying each
founded accusation, which shall constitute a violation.
(e)

Violations of this chapter are subject to the following fines, which may not be
waived or reduced and which may be combined with any other legal remedy
available to the city:

(f)

(1)

First violation: $500.00.

(2)

Second violation within the preceding 12 months: $750.00.

(3)

Third violation within the preceding 12 months: $1,000.00.

A person aggrieved by the city's decision to revoke, suspend or deny a short-term
vacation rental certificate may appeal the decision to the city manager. The appeal
must be filed with the city manager's office in writing, within 30 calendar days after
the adverse action and it shall contain a concise statement of the reasons for the
appeal. Timely filing of an appeal shall stay the revocation, suspension or denial
pending a decision by the city manager.

(g)

The city manager or appointed designee shall consider the appeal within 30 days
after receipt by the city manager of a request unless otherwise agreed in writing by
the city and aggrieved party. All interested parties shall have the right to be
represented by counsel, to present testimony and evidence, and to cross-examine
witnesses. The city manager shall render a determination, which will constitute a
final ruling on the application.

(h)

Nothing in this section shall limit the city from enforcement of its code, state or
federal law by any other legal remedy available to the city. Nothing in this section
shall be construed to limit or supplant the power of any city inspector, deputy
marshal or other duly empowered officer under the city's ordinances, rules and
regulations and the authority granted under state law, as amended, to take
necessary action, consistent with the law, to protect the public from property
which constitutes a public nuisance or to abate a nuisance by any other lawful
means of proceedings.

( Ord. of 11-10-2014(2) ; Ord. of 8-3-2017(2) )
Sec. 8-11018. - Taxes.
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Short-term vacation rental unit owners are subject to state sales tax, city taxes, including but
not limited to the hotel/motel tax, and are liable for payment thereof as established by state law
and the city code. the city may seek to enforce payment of all applicable taxes to the extent
provided by law, including injunctive relief.
( Ord. of 11-10-2014(2) )
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unconstitutionally vague or overbroad and did not violate
the homeowners’ substantive due process and equal
protection rights. (Opinion by Elia, J., with Capaccioli,
Acting P. J., and Cottle, J., concurring.)

234 Cal.App.3d 1579, 286 Cal.Rptr. 382
JOHN W. EWING et al., PLaintiffs and
Appellants,
v.
CITY OF CARMEL-BY-THE-SEA, Defendant and
Respondent.
No. H007702.
Court of Appeal, Sixth District, California.
Oct 9, 1991.

SUMMARY
Owners of single-family residential property brought an
action against a city challenging the constitutionality of a
zoning ordinance prohibiting transient commercial use of
residential property for remuneration for less than 30
consecutive days in the district in which the owners’
property was located. The trial court preliminarily
enjoined the city from enforcing the ordinance. After trial,
the court lifted the injunction and entered a judgment for
the city, finding the ordinance to be valid and enforceable.
(Superior Court of Monterey County, No. M 21130,
Harkjoon Paik, Judge.)
The Court of Appeal affirmed. It held that the ordinance
did not constitute a “taking” in violation of U.S. Const.,
5th Amend. The court held that the maintenance of the
character of residential neighborhoods is a proper purpose
of zoning, and such character is threatened when a
significant number of homes are occupied not by
permanent residents but by a stream of tenants staying a
short time. Further, the court held, the ordinance did not
constitute an arbitrary restriction on use of property, even
though it allowed other commercial uses. The court held
that home occupations, which the ordinance allowed, do
not threaten the basic character of a residential
neighborhood; rather, they strengthen the community by
fostering the talents of its residents. Similarly, local
kindergartens and nursery schools, which the ordinance
also allowed, enhance the quality of life and the stability
of the community. As to the 30-day cutoff, the court held
that absent an arbitrary or unreasonable delineation, it is
not the prerogative of the courts to second-guess the
legislative decision. The 30-day cutoff was reasonably
linked to the goal of not discouraging month-to-month
tenancies. Finally, the court held, the ordinance was not

HEADNOTES
Classified to California Digest of Official Reports
( 1)
Judgments
§
81--Res
Judicata--Collateral
Estoppel--Public Interest Exception--Zoning Ordinance
Restricting Commercial Uses.
A city was not barred by the doctrine of collateral
estoppel from adopting a zoning ordinance prohibiting
transient commercial use of residential property for
remuneration for less than 30 consecutive days, nor did
the doctrine prevent the city from defending the ordinance
in an action against it by owners of a single-family
residential property, even though in an earlier action the
trial court enjoined enforcement of a similar but
differently worded ordinance and the city did not appeal.
A city and its residents have an abiding and continuing
interest in zoning. An ordinance that does not pass muster
today may-due to changed circumstances, changed
language, or changed goals-pass muster only a decade
later. Even if the doctrine of collateral estoppel is
otherwise applicable, therefore, the public interest
exception to the doctrine permits a zoning authority to try
again.
(2a, 2b, 2c)
Eminent Domain § 18--Compensation--Constitutional and
Statutory Provisions--What Constitutes Taking or
Damage--Zoning Ordinances-- Restriction on Transient
Commercial Uses of Residential Property.
In an action against a city by owners of single-family
residential property challenging the constitutionality of a
zoning ordinance prohibiting transient commercial use of
residential property for remuneration for less than 30
consecutive days, the trial court did not err in finding the
ordinance valid and enforceable. The ordinance did not
constitute a “taking” in violation of U.S. Const., 5th
Amend. While plaintiffs presented some evidence to
counter the city council’s finding that transient rentals
increase traffic, parking demand, light and glare, noise,
and the need for public services, they did not meet the
city’s chief purpose in adopting the ordinance-to provide
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an appropriately zoned land area within the city for
permanent single-family residential uses and structures
and to enhance and maintain the residential character of
the city. The maintenance of the character of residential
neighborhoods is a proper purpose of zoning, and such
character is threatened when a significant number of
homes are occupied not by permanent residents but by a
stream of tenants staying a short time. Plaintiffs were left
with several economically viable uses of their property.
( 3)
Eminent Domain § 18--Compensation--Constitutional and
Statutory Provisions--What Constitutes Taking or
Damage--Zoning Ordinances.
Zoning ordinances are presumptively constitutional. The
application of a general zoning law to particular property
effects a taking if the ordinance does not substantially
advance legitimate state interests or denies an owner
economically viable use of land. The determination that
governmental action constitutes a taking is, in essence, a
determination that the public at large, rather than a single
owner, must bear the burden of an exercise of state power
in the public interest. Although no precise rule determines
when property has been taken, the question necessarily
requires a weighing of private and public interests.
[See Cal.Jur.3d, Zoning and Other Land Controls, § 52;
8 Witkin, Summary of Cal. Law (9th ed. 1988)
Constitutional Law, §§ 820, 821.]
( 4)
Zoning and Planning § 13--Content and Validity of
Zoning Ordinances and Planning Enactments--Legislative
Discretion and Judicial Review.
Before a zoning ordinance can be declared
unconstitutional, its provisions must be found clearly
arbitrary and unreasonable, having no substantial relation
to the public health, safety, morals, or general welfare.
( 5)
Eminent Domain § 18--Compensation--Constitutional and
Statutory Provisions--What Constitutes Taking or
Damage--Zoning Ordinances--Extent of Diminution in
Value.
A zoning ordinance does not constitute a taking simply
because it narrows a property owner’s options. Many
zoning ordinances place limits on the property owner’s
right to make profitable use of some segments of the
property. Government hardly could go on if to some
extent values incident to property could not be diminished
without paying for every such change in the general law.
Some values are enjoyed under an implied limitation and

must yield to the police power. But the implied limitation
must have its limits, or the contract and due process
clauses are gone. One fact for consideration in
determining such limits is the extent of the diminution.
When it reaches a certain magnitude, in most if not in all
cases there must be an exercise of eminent domain and
compensation to sustain the act.
( 6)
Zoning and Planning § 12--Content and Validity of
Zoning
Ordinances
and
Planning
Enactments--Unreasonable
or
Discriminatory
Regulations--Restriction on Transient Commercial Uses
of Residential Property.
A city zoning ordinance prohibiting transient commercial
use of residential property for remuneration for less than
30 consecutive days was not invalid as an arbitrary
restriction on use of property, even though it allowed
other commercial uses. Home occupations, which the
ordinance allowed, do not threaten the basic character of a
residential neighborhood; rather, they strengthen the
community by fostering the talents of its residents.
Similarly, local kindergartens and nursery schools, which
the ordinance also allowed, enhance the quality of life and
the stability of the community. As to the 30-day cutoff,
absent an arbitrary or unreasonable delineation, it is not
the prerogative of the courts to second-guess the
legislative decision. The 30-day cutoff was reasonably
linked to the goal of not discouraging month-to-month
tenancies.
(7a, 7b)
Zoning and Planning § 9--Content and Validity of Zoning
Ordinances and Planning Enactments--Vagueness and
Overbreadth--Restriction on Transient Commercial Uses
of Residential Property.
A city zoning ordinance prohibiting transient commercial
use of residential property for remuneration for less than
30 consecutive days was not unconstitutionally vague and
overbroad. The ordinance used the terms “remuneration”
and “bargained for consideration.” Although a broad
reading of these terms might lead to absurd applications,
the legislative purpose was clearly to prohibit transient
commercial use of residential property. The repeated use
of the word “commercial” was strong evidence that the
city intended only to prevent homeowners from operating
like a bed and breakfast, hostel, hotel, inn, lodging, motel,
resort, or other transient lodging. Such establishments do
not normally engage in house swaps, house-sitting,
pet-sitting, or permit customers to pay by treating the
proprietor to dinner or by doing yard work. It did not
appear to be the city’s intention to police bread-and-butter
gifts.
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( 8)
Constitutional
Law
§
113--Substantive
Due
Process--Statutory Vagueness or Overbreadth.
A statute that either forbids or requires the doing of an act
in terms so vague that people of common intelligence
must necessarily guess at its meaning and differ as to its
application, violates the first essential of due process. A
vague law may trap the innocent by not providing fair
warning. It also impermissibly delegates the legislative
job of defining what is prohibited to police officers,
judges, and juries, creating a danger of arbitrary and
discriminatory application. Further, it may have a chilling
effect, causing people to steer a wider course than
necessary in order to avoid the strictures of the law.
( 9)
Zoning and Planning § 9--Content and Validity of Zoning
Ordinances and Planning Enactments--Permissible
Vagueness.
Often the requisite standards of certainty can be fleshed
out from otherwise vague statutory language by reference
to any of the following sources: long established or
commonly accepted usage; usage at common law; judicial
interpretations of the statutory language or of similar
language; and legislative history or purpose. While the
dangers of discriminatory enforcement and ex post facto
punishment posed by vague penal provisions must be
considered in construing statutory language, liberal regard
will be given to legislative intent so as to give effect to the
salutary objects of the particular law. Zoning regulations
are no exception to the foregoing principles. In fact, a
substantial amount of vagueness is permitted in zoning
ordinances.
(10)
Zoning and Planning § 12--Content and Validity of
Zoning
Ordinances
and
Planning
Enactments--Unreasonable
or
Discriminatory
Regulations-- Restriction on Transient Commercial Uses
of Residential Property--Substantive Due Process and
Equal Protection.
A city zoning ordinance prohibiting transient commercial
use of residential property for remuneration for less than
30 consecutive days did not violate the substantive due
process and equal protection rights of homeowners
residing in the affected district of the city. Zoning
ordinances are much less suspect when they focus on use
than when they command inquiry into who are the users.
Because the city’s ordinance focused on use, rather than
users, it did not violate fundamental rights and did not
warrant stricter scrutiny than is normally accorded zoning
laws. The ordinance was rationally related to its stated
goal of enhancing and maintaining the residential

character of the affected district, and there was a rational
basis for the 30-day cutoff and for the allowance of home
occupations in the district.
COUNSEL
Noland, Hamerly, Etienne & Hoss and Michael Masuda
for Plaintiffs and Appellants.
Donald G. Freeman, City Attorney, for Defendant and
Respondent.
Louise H. Renne, City Attorney (San Francisco), Burk E.
Deventhal, Assistant City Attorney, McCutchen, Doyle,
Brown & Enersen, Daniel J. Curtin, Jr., and Ann R.
Danforth as Amici Curiae on behalf of Defendant and
Respondent. *1584
ELIA, J.
Plaintiff homeowners challenge the constitutionality of a
zoning ordinance prohibiting transient commercial use of
residential property for remuneration for less than 30
consecutive days. The trial court upheld the ordinance.
We affirm.

Factual and Procedural Background
Plaintiffs are owners of single-family, residential property
zoned R-1 in the City of Carmel-by-the-Sea. Plaintiffs
challenge Ordinance No. 89-17, unanimously adopted by
the Carmel City Council in May 1989. The ordinance
prohibits the “Transient Commercial Use of Residential
Property for Remuneration ... in the R-1 District.”
The ordinance defines the “transient commercial use of
residential property” as “the commercial use, by any
person, of Residential Property for bed and breakfast,
hostel, hotel, inn, lodging, motel, resort or other transient
lodging uses where the term of occupancy, possession or
tenancy of the property by the person entitled to such
occupancy, possession or tenancy is for less than thirty
(30) consecutive calendar days.” The ordinance defines
“remuneration” as “compensation, money, rent, or other
bargained for consideration given in return for occupancy,
possession or use of real property.”
The ordinance provides that “[a]ny Person acting as
agent, real estate broker, real estate sales agent, property
manager, reservation service or otherwise who arranges or
negotiates for the use of Residential Property ...” and
“[a]ny Person who uses, or allows the use of, Residential
Property in violation [of the ordinance] is guilty of an
infraction for each day in which such Residential Property
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is used, or allowed to be used ....” To enforce the
ordinance, “[t]he City Attorney may seek legal,
injunctive, or other equitable relief ....”
Plaintiffs filed this action in June 1989, seeking
declaratory and injunctive relief, as well as an award of
damages for violation of their civil rights under 42 United
States Code section 1983 and an award of attorney fees
under 42 United States Code section 1988. In August
1989, the trial court preliminarily enjoined Carmel from
enforcement of the ordinance. In October 1990, after trial,
the court lifted the preliminary injunction and entered
judgment for Carmel, finding the ordinance to be “valid
and enforceable.”
Plaintiffs appeal. *1585

Discussion
Plaintiffs contend the doctrine of collateral estoppel bars
Carmel from adopting and litigating the validity of
Ordinance No. 89-17. Assuming alternatively that
collateral estoppel does not apply, plaintiffs contend the
ordinance is constitutionally infirm in several respects.
They maintain that it violates their rights of privacy and
association, substantive and procedural due process, and
equal protection.
We begin with plaintiffs’ argument regarding collateral
estoppel. A decade ago, Carmel enacted a series of
ordinances by which it sought to regulate transient rentals.
While the final version adopted in 1981 was worded quite
differently from the version at issue here, the intent and
effect were essentially the same. The 1981 ordinance, like
Ordinance No. 89- 17, prohibited the rental of residential
property for fewer than 30 days.
Some of the same homeowners involved in this suit
challenged the earlier ordinances. The trial court
permanently enjoined enforcement of the 1981 ordinance,
finding it to be “unconstitutional as it invades the rights of
association, privacy, and due process. The Court further
finds that the Ordinance is over-broad and does not
substantially effect its stated goals.” Carmel did not
appeal. Plaintiffs maintain that Carmel is collaterally
estopped from relitigating the matter.
([1]) Given the difference in wording of the two
ordinances, we think it doubtful the doctrine of collateral
estoppel applies. In any event, we conclude that this case
comes within the public interest exception to the
application of the doctrine.

In Louis Stores, Inc. v. Department of Alcoholic Beverage
Control (1962) 57 Cal.2d 749 [22 Cal.Rptr. 14, 371 P.2d
758], the district liquor control administrator instituted
successive proceedings seeking to revoke the beer and
wine wholesale license of a chain of retail grocery stores.
The first proceeding was resolved in the stores’ favor. The
second proceeding challenged the stores’ operations
during a different period of time and under a revised
statute. But the stores argued that the administrator was
collaterally estopped from relitigating the matter because
neither the statute nor the stores’ methods of operation
had significantly changed since the first proceeding. The
Supreme Court observed that res judicata should not be
applied when it may have an adverse effect on third
parties or when public interest requires that relitigation
not be foreclosed. (Id. at p. 758.) “In the present case both
of these factors, i.e., public interest and effect upon third
persons, strongly indicate that the prior determination of
the board should not operate to preclude either the
department or the courts from reexamining the statute
*1586 and applying the correct interpretation ....” (Ibid.)
The court noted that the statute “concerns the public
interest in an industry requiring close supervision and that
it is an important part of an integrated and rather complex
licensing and price regulating system.” (Ibid.)
In Chern v. Bank of America (1976) 15 Cal.3d 866, 872
[127 Cal.Rptr. 110, 544 P.2d 1310], the Supreme Court
again “acknowledge[d] ... a sound judicial policy against
applying collateral estoppel in cases which concern
matters of important public interest.” The court approved
plaintiff’s relitigation of certain banking practices, noting
that federal and state statutes “evidence[] a strong interest
in protecting the public through ... comprehensive
scheme[s] of banking and financial regulations.” (Ibid.)
The court concluded: “Given the quality and intensity of
the public interest involved, a reexamination of the legal
significance of recurring factual events in which the same
plaintiff is involved should not be foreclosed under
collateral estoppel principles.” (Id. at p. 873; see also City
of Sacramento v. State of California (1990) 50 Cal.3d 51,
64-65 [266 Cal.Rptr. 139, 785 P.2d 522]; Consumers
Lobby Against Monopolies v. Public Utilities Com. (1979)
25 Cal.3d 891, 902 [160 Cal.Rptr. 124, 603 P.2d 41].)
Similarly, a city and its residents have an abiding and
continuing interest in zoning. And a zoning ordinance that
does not pass muster today may-due to changed
circumstances, changed language, or changed goals-pass
muster only a decade later. We conclude that, even if the
doctrine of collateral estoppel were otherwise applicable,
the public interest exception to the doctrine permits a
zoning authority to try again.
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([2a]) We turn to the constitutionality of Ordinance No.
89-17, beginning with plaintiffs’ argument that the
ordinance constitutes a “taking” in violation of the Fifth
Amendment. (U.S. Const., 5th Amend. [“No person shall
be ... deprived of ... property, without due process of law;
nor shall private property be taken for public use, without
just compensation.”]; Chicago, Burlington &c. R’d v.
Chicago (1897) 166 U.S. 226, 235-241 [41 L.Ed. 979,
984-986, 17 S.Ct. 581] [Fifth Amendment applies to the
states through the Fourteenth Amendment].) Although
plaintiffs offer their “taking” argument almost as an
afterthought by way of supplemental briefing, we view it
as the logical starting point for our constitutional analysis.
The dawn of the 20th century marked the beginning of
zoning laws in this country. (Euclid v. Ambler Co. (1926)
272 U.S. 365, 386 [71 L.Ed. 303, 310, 47 S.Ct. 114, 54
A.L.R. 1016].) Until then, “urban life was comparatively
simple ....” (Ibid.) But the “great increase and
concentration of population” and “the advent of
automobiles and rapid transit street railways” *1587
created problems necessitating land-use regulation. (Id. at
pp. 386-387 [71 L.Ed. at p. 310].) In Euclid v. Ambler
Co., the Supreme Court confronted for the first time a
comprehensive zoning scheme, dividing the Village of
Euclid, Ohio, into six use districts, which were further
divided according to the permissible size of lots and
height of buildings. Plaintiff landowner sought to enjoin
enforcement of the Euclid ordinances, contending they
deprived him of liberty and property without due process
of law and deprived him of equal protection of law.
The Supreme Court declared that zoning regulations must
find their justification in the police power, asserted for the
public welfare. (Euclid v. Ambler Co., supra, 272 U.S. at
p. 387 [71 L.Ed. at p. 310].) The court noted that the
extent of the police power “varies with circumstances and
conditions.” (Ibid.) Likewise, “while the meaning of
constitutional guaranties never varies, the scope of their
application must expand or contract to meet the new and
different conditions which are constantly coming within
the field of their operation.” (Ibid.)
The Supreme Court examined the reasons for
comprehensive zoning and, particularly, for setting aside
residential districts. In fact, in the court’s view, “[t]he
serious question in the case arises over the provisions of
the ordinance excluding from residential districts,
apartment houses, business houses, retail stores and
shops, and other like establishments. This question
involves the validity of what is really the crux of the more
recent zoning legislation, namely, the creation and
maintenance of residential districts, from which business

and trade of every sort, including hotels and apartment
houses, are excluded.” (Euclid v. Ambler Co., supra, 272
U.S. at p. 390 [71 L.Ed. at pp. 311-312].) The court
observed that nonresidential uses may have an
increasingly deleterious impact on a residential district
“until, finally, the residential character of the
neighborhood and its desirability as a place of detached
residences are utterly destroyed.” (Id. at p. 394 [71 L.Ed.
at p. 313].)
The Supreme Court upheld the Euclid ordinances as a
proper exercise of the police power. The court concluded
that even if Euclid’s reasons for adopting the scheme,
such as the preservation of residential areas, “do not
demonstrate the wisdom or sound policy in all respects of
those restrictions which we have indicated as pertinent to
the inquiry, at least, the reasons are sufficiently cogent to
preclude us from saying, as it must be said before the
ordinance can be declared unconstitutional, that such
provisions are clearly arbitrary and unreasonable, having
no substantial relation to the public health, safety, morals,
or general welfare.” (Euclid v. Ambler Co., supra, 272
U.S. at p. 395 [71 L.Ed. at p. 314].) *1588
Shortly before Euclid was decided, the California
Supreme Court dealt with zoning ordinances in Miller v.
Board of Public Works (1925) 195 Cal. 477 [234 P. 381,
38 A.L.R. 1479]. The City of Los Angeles issued plaintiff
a permit for construction of a four- family flat. The city
then revoked the permit pending adoption of a
comprehensive zoning plan that would prohibit
construction of a four-family flat on plaintiff’s land.
Plaintiff challenged the city’s authority to enact zoning
ordinances.
Like the court in Euclid, the court in Miller stressed the
elasticity of the police power: “as a commonwealth
develops politically, economically, and socially, the
police power likewise develops, within reason, to meet
the changed and changing conditions. What was at one
time regarded as an improper exercise of the police power
may now, because of changed living conditions, be
recognized as a legitimate exercise of that power.” (Miller
v. Board of Public Works, supra, 195 Cal. at p. 484; see
current Cal. Const., art. XI, § 7 [a city may “make and
enforce within its limits all local, police, sanitary, and
other ordinances and regulations not in conflict with
general laws”].) After concluding that zoning is indeed
within the police power, the Miller court found that the
Los Angeles zoning scheme was reasonably necessary to
the public health, safety, morals or general welfare and
that the scheme of districting and classification was fair
and impartial. (195 Cal. at p. 489.)
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The Miller court set forth what it considered to be the
critical question regarding zoning: “whether or not there
may be legally established, as a part of a comprehensive
zoning plan, strictly private residential districts from
which are excluded and absolutely prohibited general
business enterprises, apartments, tenements, and like
structures.” (Miller v. Board of Public Works, supra, 195
Cal. at p. 490.) Not only was the Miller court’s question
nearly the same as the “serious question” set forth in
Euclid, but so also was the answer. “We are of the
opinion that it may be done; that the establishment of
[residential] districts as a part of a systematic and
carefully considered and existing zoning plan is a
legitimate exercise of the police power delegated to the
municipality.” (Ibid.)
As we near the end of the 20th century, the courts
continue to confront a myriad of zoning disputes. The
issues have evolved, often reflecting the increased
affluence and mobility of some elements in our modern
society. The law has also evolved, but the basic principles
survive. ([3]) Zoning ordinances are still presumptively
constitutional. (Goldblatt v. Hempstead (1962) 369 U.S.
590, 594 [8 L.Ed.2d 130, 133-134, 82 S.Ct. 987];
Associated Home Builders etc., Inc. v. City of Livermore
(1976) 18 Cal.3d 582, 604-605 [135 Cal.Rptr. 41, 557
P.2d 473, 92 A.L.R.3d 1038].) But “[t]he application of a
general zoning law to particular property effects a taking
if *1589 the ordinance does not substantially advance
legitimate state interests, see Nectow v. Cambridge, 277
U.S. 183, 188 (1928), or denies an owner economically
viable use of his land, see Penn Central Transp. Co. v.
New York City, 438 U.S. 104, 138, n. 36 (1978). The
determination that governmental action constitutes a
taking is, in essence, a determination that the public at
large, rather than a single owner, must bear the burden of
an exercise of state power in the public interest. Although
no precise rule determines when property has been taken,
see Kaiser Aetna v. United States, 444 U.S. 164 (1979),
the question necessarily requires a weighing of private
and public interests.” (Agins v. Tiburon (1980) 447 U.S.
255, 260-261 [65 L.Ed.2d 106, 112, 100 S.Ct. 2138].)
In passing Ordinance No. 89-17, Carmel sought to
implement goals set forth in its 1988 revised general plan.
(See Gov. Code, § 65860 [zoning ordinance must be
consistent with general plan].) Objective O1-12 states, for
example: “Intensify enforcement of zoning codes to
maintain the residential character of the city.” Policy
P1-37 provides: “Review and develop measures to restrict
commercial short term rental of single family residences
in the R-1 district.” Policy P3-12 provides: “Preserve
existing permanent housing and maintain the vital
residential character of Carmel-by-the-Sea. Prohibit

expansion of visitor oriented commercial uses such as
transient rentals.” Policy P3-18 provides: “Encourage the
conversion of commercial transient housing to housing
for permanent residents.”
In the findings and purposes appended to Ordinance No.
89-17, the city council observed: “The purpose of the R-1
District is to provide an appropriately zoned land area
within the City for permanent single-family residential
uses and structures and to enhance and maintain the
residential character of the City.” The council found that
the use of single-family residential property for transient
lodging was a commercial use inconsistent with the
purpose of the R-1 District. Moreover, “[c]ommercial use
of single-family residential property for such purposes
create unmitigatable, adverse impacts on surrounding
residential uses including, but not limited to, increased
levels of commercial and residential vehicle traffic,
parking demand, light and glare, and noise detrimental to
surrounding residential uses and the general welfare of the
City. Such commercial use may increase demand for
public services, including, but not limited to, police, fire,
and medical emergency services, and neighborhood watch
programs.”
Plaintiffs submit declarations intended to show that
transient use of R-1 property does not create the
“unmitigatable, adverse impacts” cited by the council. A
paralegal reports she examined the Carmel Police
Department’s press log for the past two years and found
just one “disturbing the peace” complaint and only five
complaints of “blocked driveway” in the R-1 *1590
District. She found no complaints regarding “light and
glare,” “noise,” or “transient rental use.” The operator of a
residential housecleaning service in the R-1 District for
the past two years declares that he cleans “vacation
homes” no differently from “permanent homes.” He parks
his car in the driveway of the house being cleaned and
makes no more noise than would a homeowner cleaning
his own house. He has never had any complaints from
neighbors or from Carmel regarding activities connected
to his service. John W. Ewing, the lead plaintiff in this
action, declares that his home in the R-1 District is vacant
approximately 40 to 50 percent of the time. When rented
through a broker, it is occupied for at least one week by
no more than one family or two couples. No maid, linen,
or food service is provided. Ewing has never had
complaints from his neighbors or from Carmel regarding
use of his property.
([2b]) While plaintiffs have presented some evidence to
counter the council’s finding that transient rentals
increase traffic, parking demand, light and glare, noise,
and the need for public services, they have not met
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Carmel’s chief purpose in adopting Ordinance No.
89-17-“to provide an appropriately zoned land area within
the City for permanent single-family residential uses and
structures and to enhance and maintain the residential
character of the City.”
In Miller and Euclid, the highest courts of this state and of
the land recognized that maintenance of the character of
residential neighborhoods is a proper purpose of zoning.
The California Supreme Court employed language now a
bit dated yet plainly relevant to the case at hand: “[W]e
think it may be safely and sensibly said that justification
for residential zoning may, in the last analysis, be rested
upon the protection of the civic and social values of the
American home. The establishment of such districts is for
the general welfare because it tends to promote and
perpetuate the American home. It is axiomatic that the
welfare, and indeed the very existence of a nation depends
upon the character and caliber of its citizenry. The
character and quality of manhood and womanhood are in
a large measure the result of home environment. The
home and its intrinsic influences are the very foundation
of good citizenship, and any factor contributing to the
establishment of homes and the fostering of home life
doubtless tends to the enhancement not only of
community life but of the life of the nation as a whole.”
(Miller v. Board of Public Works, supra, 195 Cal. at p.
493.) The court observed that with home ownership
comes stability, increased interest in the promotion of
public agencies, such as schools and churches, and
“recognition of the individual’s responsibility for his
share in the safeguarding of the welfare of the community
and increased pride in personal achievement which must
come from personal participation in projects looking
toward community betterment.” (Ibid.) *1591
It stands to reason that the “residential character” of a
neighborhood is threatened when a significant number of
homes-at least 12 percent in this case, according to the
record-are occupied not by permanent residents but by a
stream of tenants staying a weekend, a week, or even 29
days. Whether or not transient rentals have the other
“unmitigatable, adverse impacts” cited by the council,
such rentals undoubtedly affect the essential character of a
neighborhood and the stability of a community.
Short-term tenants have little interest in public agencies or
in the welfare of the citizenry. They do not participate in
local government, coach little league, or join the hospital
guild. They do not lead a scout troop, volunteer at the
library, or keep an eye on an elderly neighbor. Literally,
they are here today and gone tomorrow-without engaging
in the sort of activities that weld and strengthen a
community.

Plaintiffs attempt to equate this case with Parr v.
Municipal Court (1971) 3 Cal.3d 861 [92 Cal.Rptr. 153,
479 P.2d 353], in which the Supreme Court confronted a
Carmel zoning ordinance prohibiting, among other things,
sitting or lying upon public lawn. The ordinance was
accompanied by a “Declaration of Urgency” explaining
that it was geared toward “ ‘an extraordinary influx of
undesirable and unsanitary visitors to the City, sometimes
known as ”hippies “ ....’ ” (Id. at p. 863.) The court
concluded that the ordinance violated appellant’s right of
equal protection by discriminating against a social class.
Plaintiffs quote from the concurrence in Building Industry
Assn. v. City of Camarillo (1986) 41 Cal.3d 810, 825 [226
Cal.Rptr. 81, 718 P.2d 68]: “An impermissible elitist
concept is invoked when a community constructs a legal
moat around its perimeter to exclude all or most
outsiders.” Plaintiffs argue that the ordinance challenged
in Parr and Ordinance No. 89-17 demonstrate Carmel’s
desire to build a legal moat. The ordinance challenged in
Parr was struck down; thus, plaintiffs reason, Ordinance
No. 89-17 should meet the same fate.
We view the ordinance here as very different from that in
Parr, in which Carmel sought to ban entirely a certain
element from the community. By Ordinance No. 89-17,
Carmel does not seek entirely to ban short-term visitors.
Indeed, we suspect that short-term visitors provide an
economic boon that Carmel would be loath to eliminate.
Rather, Carmel wishes simply to confine the
accommodations for short-term visitors to areas outside
the R- 1 District-where, according to the record, there are
approximately 950 such transient units.
Blessed with unparalleled geography, climate, beauty, and
charm, Carmel naturally attracts numerous short-term
visitors. Again, it stands to reason that Carmel would
wish to preserve an enclave of single-family homes as the
heart and soul of the city. ([4]) We believe that this reason
alone is *1592 “sufficiently cogent to preclude us from
saying, as it must be said before the ordinance can be
declared unconstitutional, that such provisions are clearly
arbitrary and unreasonable, having no substantial relation
to the public health, safety, morals or general welfare.”
(Euclid v. Ambler Co., supra, 272 U.S. at p. 395 [71 L.Ed.
at p. 314].)
([5]) A zoning ordinance does not constitute a taking
simply because it narrows a property owner’s options. In
fact, “[m]any zoning ordinances place limits on the
property owner’s right to make profitable use of some
segments of his property.” (Keystone Bituminous Coal
Assn. v. DeBenedictis (1987) 480 U.S. 470, 498 [94
L.Ed.2d 472, 496, 107 S.Ct. 1232]; see, e.g., Griffin
Development Co. v. City of Oxnard (1985) 39 Cal.3d 256
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[217 Cal.Rptr. 1, 703 P.2d 339] [condominium
conversion ordinance]; Birkenfeld v. City of Berkeley
(1976) 17 Cal.3d 129 [130 Cal.Rptr. 465, 550 P.2d 1001]
[rent control law].) Justice Holmes stated the test in
Penna. Coal Co. v. Mahon (1922) 260 U.S. 393, 413 [67
L.Ed. 322, 43 S.Ct. 158, 28 A.L.R. 1321]: “Government
hardly could go on if to some extent values incident to
property could not be diminished without paying for
every such change in the general law. As long recognized,
some values are enjoyed under an implied limitation and
must yield to the police power. But obviously the implied
limitation must have its limits, or the contract and due
process clauses are gone. One fact for consideration in
determining such limits is the extent of the diminution.
When it reaches a certain magnitude, in most if not in all
cases there must be an exercise of eminent domain and
compensation to sustain the act. So the question depends
upon the particular facts.”
([2c]) Ordinance No. 89-17 leaves plaintiffs with several
economically viable uses of their property. Plaintiffs may
live in their homes permanently or occasionally. They
may rent their homes for remuneration for at least 30
days. They may allow others to use their homes, without
remuneration, for any length of time. They may sell their
homes or otherwise encumber them. The only thing they
may not do, under the terms of Ordinance No. 89-17, is
operate their homes as “bed and breakfast, hostel, hotel,
inn, lodging, motel, resort or other transient lodging ....”
The intrusion into plaintiffs’ bundle of ownership
rights-“the extent of the diminution,” in Justice Holmes’s
words-is minimal and far outweighed by the public
interest in enhancing and maintaining permanent
residential areas.
([6]) Plaintiffs insist, however, that Carmel has acted
arbitrarily by restricting transient commercial use of
residential property while other commercial uses are
allowed. Carmel Ordinance No. 17.24.020 permits home
occupations in the R-1 District, including “painting and
related graphics, music, dance, dramatics, sculpture,
writing, photography, weaving, ceramics, *1593
needlecraft, jewelry, glass and metal crafts.” Carmel
Ordinance No. 17.24.030 allows the issuance of use
permits for private kindergartens and nursery schools in
the R-1 District. Plaintiffs contend that these uses result in
even greater “unmitigatable, adverse impacts” than the
uses prohibited by Ordinance No. 89-17.
Whether or not home occupations increase traffic and
parking problems and other adverse impacts, they do not
threaten the basic character of a residential neighborhood.
Rather, they strengthen the community by fostering the
talents of its residents. (See County of Butte v. Bach

(1985) 172 Cal.App.3d 848, 865 [218 Cal.Rptr. 613]
[home occupation exception in a zoning ordinance
“implicitly premised upon expectations that the number
and distribution of such encroachments will not be
intolerable and that persons who live where they work are
likely to have less detrimental impact than
nonresidents”].) Similarly, local kindergartens and
nursery schools keep toddlers close to home, enhancing
the quality of life and the stability of the community.
Plaintiffs also complain that Carmel has drawn the line
arbitrarily by permitting rentals of 30 consecutive days
but not 29. Line drawing is the essence of zoning.
Sometimes the line is pencil-point thin-allowing, for
example, plots of one-third acre but not one-fourth;
buildings of three floors but not four; beauty shops but not
beauty schools. In Euclid, the Supreme Court recognized
that “in some fields, the bad fades into the good by such
insensible degrees that the two are not capable of being
readily distinguished and separated in terms of
legislation.” (Euclid v. Ambler Co., supra, 272 U.S. at p.
389 [71 L.Ed. at p. 311].) Nonetheless, the line must be
drawn, and the legislature must do it. Absent an arbitrary
or unreasonable delineation, it is not the prerogative of the
courts to second-guess the legislative decision. (See
Village of Belle Terre v. Boraas (1974) 416 U.S. 1, 8 [39
L.Ed.2d 797, 803-804, 94 S.Ct. 1536]; Berman v. Parker
(1954) 348 U.S. 26, 35-36 [99 L.Ed. 27, 39-40, 75 S.Ct.
98].)
In this case, it appears that Carmel did not wish to
discourage month-to-month tenancies. Indeed, long-term
tenants may create as stable a community as resident
homeowners. Through Ordinance No. 89-17, Carmel
wished to curtail only short-term occupancies for
remuneration. We believe that the 30-day cutoff is not
arbitrary but, rather, reasonably linked to that goal. (See
Rev. & Tax. Code, § 7280 [establishing 30-day cutoff for
city or county tax upon short-term occupancy in “hotel,
inn, tourist home or house, motel, or other lodging”]; Civ.
Code, § 1943 [tenancy presumed to be month-to-month
unless otherwise designated in writing].)
([7a]) Plaintiffs offer yet another Fifth Amendment
argument, contending that Ordinance No. 89-17 is
unconstitutionally vague and overbroad. *1594 ( [8])
Indeed, “a statute which either forbids or requires the
doing of an act in terms so vague that men of common
intelligence must necessarily guess at its meaning and
differ as to its application, violates the first essential of
due process.” (Connally v. General Const. Co. (1926) 269
U.S. 385, 391 [70 L.Ed. 322, 328, 46 S.Ct. 126].) In
Grayned v. City of Rockford (1972) 408 U.S. 104, 108 [33
L.Ed.2d 222, 227, 92 S.Ct. 2294], the Supreme Court
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observed that a vague law may offend “several important
values.” First, the person of ordinary intelligence should
have a reasonable opportunity to know what is prohibited.
A vague law may trap the innocent by not providing fair
warning. Second, a vague law impermissibly delegates
the legislative job of defining what is prohibited to
policemen, judges, and juries, creating a danger of
arbitrary and discriminatory application. Third, a vague
law may have a chilling effect, causing people to steer a
wider course than necessary in order to avoid the
strictures of the law.
Yet, “[c]ondemned to the use of words, we can never
expect mathematical certainty from our language.”
(Grayned v. City of Rockford, supra, 408 U.S. at p. 110
[33 L.Ed.2d at pp. 228-229], fn. omitted.) ([9]) “Often the
requisite standards of certainty can be fleshed out from
otherwise vague statutory language by reference to any of
the following sources: (1) long established or commonly
accepted usage; (2) usage at common law; (3) judicial
interpretations of the statutory language or of similar
language; (4) legislative history or purpose. [Citation.]
While the dangers of discriminatory enforcement and ex
post facto punishment posed by vague penal provisions
must be considered in construing statutory language
[citation], liberal regard will be given to legislative intent
so as to give effect to the salutary objects of the particular
law. [Citations.] Zoning regulations are no exception to
the foregoing principles. [Citation.]” (Sechrist v.
Municipal Court (1976) 64 Cal.App.3d 737, 745 [134
Cal.Rptr. 733].) “In fact, a substantial amount of
vagueness is permitted in California zoning ordinances
....” (Novi v. City of Pacifica (1985) 169 Cal.App.3d 678,
682 [215 Cal.Rptr. 439] [antimonotony ordinance]; see
also Guinnane v. San Francisco City Planning Com.
(1989) 209 Cal.App.3d 732 [257 Cal.Rptr. 742]
[residential character ordinance].)
In his declaration, plaintiff John Ewing criticizes
Ordinance No. 89-17 as follows: “I do not know if the
term ‘remuneration’ prohibits house-swaps, house-sitting,
pet-sitting, or allowing someone to use my house in return
for bartered consideration, dinner, or house or yard work.
I also do not know whether the ‘remuneration’ has to be
viewed from my point of view or my guests’. For
example, many of my guests agree to use my Carmel
home, either alone or when I am also present, only on
condition they be allowed to do something for me in
return. In some cases, I consider this clearly a ‘bargained
for consideration.’ In other cases I do not, but I know my
guests *1595 consider it bargained for consideration. Am
I violating the ordinance in both cases, or only those in
which I consider the deal to have been ‘bargained for?’ If
it is only when I consider it ‘bargained for,’ how will

Carmel
distinguish
between
different
owner’s
interpretations of their friends’ or guests’ insistences that
they be allowed to do something for the homeowner in
exchange for the right to occupy the residence?”
In fact, Carmel’s attorney acknowledged at trial that
house-sitting and house swapping could be viewed as
“bargained for consideration.” Even a host and his
overnight guest who treats him to dinner might find
themselves on the wrong side of the ordinance.
([7b]) At this point, we do not presume to know how
expansively Carmel will interpret Ordinance No. 89-17.
Although a very broad reading of “remuneration” or
“bargained for consideration” might lead to absurd
applications, as Carmel’s attorney admitted, the
legislative purpose is clearly to prohibit transient
commercial use of residential property. The word
“commercial” appears repeatedly at every critical juncture
in the ordinance. As the court observed with respect to
zoning matters in Sechrist v. Municipal Court, supra, 64
Cal.App.3d at page 746, “[t]he term ‘residential’ is
normally used in contradistinction to ‘commercial’ or
‘business.’ ” (See also City of Beverly Hills v. Brady
(1950) 34 Cal.2d 854, 856 [215 P.2d 460] [“Whether the
questioned activities amount to the conduct of a business
depends upon the adopted definition of that word and the
primary intent of the zoning restrictions.”].)
Plaintiffs complain that Carmel’s use of the word
“commercial” in Ordinance No. 89-17 is “self-serving,
unrealistic, and legally incorrect.” To the contrary, we
view Carmel’s repeated use of the word as strong
evidence that Carmel intends only to prevent homeowners
in the R-1 District from operating like a “bed and
breakfast, hostel, hotel, inn, lodging, motel, resort or other
transient lodging ....” In our experience, such
establishments do not normally engage in house swaps,
house-sitting, pet- sitting, or permit customers to pay by
treating the proprietor to dinner or by doing yard work.
Given the repeated use of the word “commercial,” we do
not discern an intention by Carmel to police
bread-and-butter gifts. We believe that Ordinance No.
89-17 is sufficiently clear to allow people of common
intelligence to understand its meaning.
([10]) Finally, we turn to plaintiffs’ contention that
Ordinance No. 89-17 violates their constitutional rights of
substantive due process and equal protection. They argue
first that the ordinance infringes upon their rights of
freedom of association and of privacy guaranteed by the
federal and state Constitutions. (See U.S. Const., 1st, 3d,
4th, 5th, & 9th Amends.; Griswold v. Connecticut (1965)
381 U.S. 479 [14 L.Ed.2d 510, 85 S.Ct. 1678]; *1596 Cal.
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Const., art. I, § 1; White v. Davis (1975) 13 Cal.3d 757
[120 Cal.Rptr. 94, 533 P.2d 222].) Because these are
fundamental rights (see Griswold v. Connecticut, supra,
381 U.S. at pp. 484- 486 [14 L.Ed.2d at pp. 514-516]
[privacy]; N.A.A.C.P. v. Alabama (1958) 357 U.S. 449,
460-461 [2 L.Ed.2d 1488, 1498- 1499, 78 S.Ct. 1163]
[association]), they contend the ordinance is not presumed
valid, as would be the normal zoning ordinance. Rather,
they maintain that Carmel has the burden of
demonstrating that the infringement upon constitutional
rights is necessary to meet a compelling public need and
that the ordinance is the least intrusive means of meeting
that need. (See Moore v. East Cleveland (1977) 431 U.S.
494, 499 [52 L.Ed.2d 531, 537-538, 97 S.Ct. 1932];
Robbins v. Superior Court (1985) 38 Cal.3d 199, 213
[211 Cal.Rptr. 398, 695 P.2d 695].)
Second, plaintiffs argue that even if the ordinance does
not infringe upon fundamental rights, it still violates
substantive due process and equal protection because it is
not rationally related to the goals sought to be achieved.
(See Village of Belle Terre v. Boraas, supra, 416 U.S. at
p. 8 [39 L.Ed.2d at pp. 803-804]; Roman Cath. etc. Corp.
v. City of Piedmont (1955) 45 Cal.2d 325, 331 [289 P.2d
438].)
We have already determined that the ordinance is
rationally related to the stated goal. Carmel wishes to
enhance and maintain the residential character of the R-1
District. Limiting transient commercial use of residential
property for remuneration in the R-1 District addresses
that goal. We have also concluded there is a rational basis
for the 30-day cutoff and for the allowance of home
occupations in the R-1 District despite the prohibitions
contained in Ordinance No. 89-17. Plaintiffs rely upon
Roman Cath. etc. Corp. v. City of Piedmont, supra, in
which the California Supreme Court struck down an
ordinance prohibiting private schools in an area where
public schools were allowed, finding no rational basis for
distinguishing one from the other. The case is inapposite.
Carmel has not prohibited one kind of transient
commercial use while permitting another comparable use.
Rather, through Ordinance No. 89-17, Carmel has
prohibited all transient commercial use of residential
property for remuneration.
Further, a review of a few of the cases relied upon by
plaintiffs shows that this case is not within the ambit of
association or privacy rights. Plaintiffs rely particularly
upon City of Santa Barbara v. Adamson (1980) 27 Cal.3d
123 [164 Cal.Rptr. 539, 610 P.2d 436, 12 A.L.R.4th 219],
in which the California Supreme Court struck down an
ordinance prohibiting housekeeping units of more than
five persons unrelated by blood, marriage, or adoption.

The court concluded that there was no nexus between the
“rule-of-five” and the city’s goal of maintaining
residential character. “ ‘The fatal flaw in attempting to
maintain a stable residential neighborhood through the
use of criteria based upon biological or legal relationships
is that such classifications operate to prohibit a plethora of
uses which pose no threat to the *1597 accomplishment
of the end sought to be achieved. ... As long as a group
bears the ”generic character of a family unit as a relatively
permanent household,“ it should be equally as entitled to
occupy a single family dwelling as its biologically related
neighbors.’ ” (Id. at p. 134, quoting from State v. Baker
(1979) 81 N.J. 99 [405 A.2d 368, 371-372].)
In Robbins v. Superior Court, supra, the California
Supreme Court concluded that plaintiffs were likely to
succeed on their claim that certain aspects of the
defendant county’s general assistance program were
unconstitutional. Under the program, single, employable
residents were not eligible for cash benefits but only for
“in-kind” benefits, meaning food and shelter at a county
facility. Because the assistance program likely interfered
with plaintiffs’ rights of association and privacy, the court
held that the trial court erred in refusing to issue a
preliminary injunction.
In Park Redlands Covenant Control Committee v. Simon
(1986) 181 Cal.App.3d 87 [226 Cal.Rptr. 199], the court
declared unconstitutional a private restrictive covenant
that limited the maximum number of occupants per unit to
three. In Atkisson v. Kern County Housing Authority
(1976) 59 Cal.App.3d 89 [130 Cal.Rptr. 375], the court
declared unconstitutional a county housing authority
policy prohibiting a low-income public housing tenant
from living with a member of the opposite sex to whom
the tenant was not related by blood, marriage, or adoption.
In each case, the court determined that the rule interfered
with the complainants’ right to privacy by restricting with
whom they could live.
In Moore v. East Cleveland, the United States Supreme
Court struck down an ordinance limiting the occupancy of
a single dwelling unit to members of a single “family”
and defining “family” so as to prohibit even related
individuals from living together in certain instances.
When the government so intrudes upon family living
arrangements, the court declared, “the usual judicial
deference to the legislature is inappropriate.” (Moore v.
East Cleveland, supra, 431 U.S. at p. 499 [52 L.Ed.2d at
p. 537].) The court distinguished the case from Village of
Belle Terre v. Boraas, in which the court upheld an
ordinance that limited the ability of unrelated individuals
to live together but placed no limitation upon those
related by blood, marriage, or adoption. The court noted
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that the Belle Terre ordinance promoted “family needs”
and “family values.” (Village of Belle Terre v. Boraas,
supra, 416 U.S. at p. 9 [39 L.Ed.2d at p. 804].) Achieving
just the opposite, the East Cleveland ordinance “slic[ed]
deeply into the family itself.” (Moore v. East Cleveland,
supra, 431 U.S. at p. 498 [52 L.Ed.2d at p. 538].)
Ordinance No. 89-17 differs sharply from the ordinances,
policies, and covenants declared unconstitutional in the
cases cited by plaintiffs. The rule *1598 challenged in
each of those cases prohibited cohabitation by certain
people or groups of people. In effect, each rule governed
with whom residents could reside, based upon the number
of people or upon their familial relationship. The
ordinance here does no such thing. Plaintiffs are free to
live with whom they wish. They may entertain whom they
wish. They may rent to whom they wish-the only
condition being that the occupancy, possession, or
tenancy last at least 30 consecutive calendar days. As the
Supreme Court emphasized in City of Santa Barbara v.
Adamson, supra, 27 Cal.3d at page 133, “In general,
zoning ordinances are much less suspect when they focus
on the use than when they command inquiry into who are
the users.” The ordinance here does just that. It prohibits
the transient commercial use of residential property for
remuneration in the R-1 District-regardless of who the
parties are. Because Ordinance No. 89-17 focuses on use,
rather than users, it does not violate fundamental rights
and does not warrant stricter scrutiny than is normally
accorded zoning laws.
Even if their privacy rights are not violated by Ordinance
No. 89-17 itself, plaintiffs fear the means by which
Carmel will detect violations of the ordinance. Plaintiffs
allege that Carmel attempted to enforce earlier versions of
the ordinance by monitoring houses and license plate
numbers and by dispatching letters and police officers to
End of Document

the homes of suspected violators. Plaintiffs contend such
methods would violate their right to privacy. Just as we
do not presume to know precisely how Carmel will
interpret Ordinance No. 89-17, we also do not presume to
know precisely how Carmel will detect violators. But we
shall not assume that Carmel intends to invade
constitutional rights. Review of Carmel’s specific
application and enforcement of the ordinance, if
appropriate, must await another day. (See Euclid v.
Ambler Co., supra, 272 U.S. at pp. 395-397 [71 L.Ed. at
pp. 313-315]; People v. Wingo (1975) 14 Cal.3d 169, 180
[121 Cal.Rptr. 97, 534 P.2d 1001] [“A statute valid on its
face may be unconstitutionally applied.”].)
Because we conclude that Carmel has not violated
plaintiffs’ constitutional rights, we do not reach their
arguments under 42 United States Code sections 1983 and
1988.

Disposition
The judgment is affirmed.

Capaccioli, Acting P. J., and Cottle, J., concurred.
A petition for a rehearing was denied November 5, 1991,
and appellants’ petition for review by the Supreme Court
was denied January 8, 1992. Baxter, J., was of the opinion
that the petition should be granted. *1599
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the
ordinance
specifically
prohibited
“Motels/Hotels” in defendant’s district, and the
ordinance made no mention of short-term
rentals.

343 Ga.App. 255
Court of Appeals of Georgia.
MAY
v.
MORGAN COUNTY.
A16A1981
|
October 20, 2017

Cases that cite this headnote

[2]

Synopsis
Background: Defendant was convicted in the Superior
Court, Morgan County, Burleson, J., of violating zoning
ordinance by offering her vacation home for short term
rentals. Defendant appealed.

Zoning and Planning
Nonconforming Uses
A “nonconforming but protected use” is
ordinarily defined as a use which lawfully
existed prior to the enactment of a zoning
ordinance, or of an amendment to a theretofore
existing zoning ordinance, and which therefore
may be maintained after the effective date of the
ordinance or amendment although it does not
comply with the zoning restrictions applicable to
the area.

Holdings: The Court of Appeals, Dillard, C.J., held that:
[1]

pre-2010 zoning ordinance prohibited the short-term
rental of defendant’s vacation home, and

Cases that cite this headnote

[2]

remand was required to allow the trial court to address
defendant’s argument that pre-2010 zoning ordinance was
unconstitutionally vague.
[3]

Vacated and remanded.

In order to establish a grandfathered,
nonconforming use, it is necessary to show that
the land was used for the nonconforming
purpose prior to the enactment or amendment of
the zoning ordinance.

West Headnotes (8)
[1]

Zoning and Planning
Hotels, lodging, and short-term rentals
Zoning and Planning
Particular uses or structures as
nonconforming

Cases that cite this headnote

[4]

Pre-2010 zoning ordinance prohibited the
short-term rental of defendant’s vacation home,
and thus using the property for short term rentals
was not a nonconforming but protected use;
ordinance listed permitted and conditional uses
in table, ordinance provided that uses that were
neither permitted nor conditional were not
allowed, and that uses not specifically listed in
the table were not allowed in this zoning district,

Zoning and Planning
Existence of use in general

Zoning and Planning
Meaning of Language
When construing a zoning ordinance the Court
of Appeals looks first to the text of the
ordinance, and if the text is clear and
unambiguous, it looks no further, attributing to
the ordinance its plain meaning.
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Cases that cite this headnote
[8]

[5]

[6]

[7]

Zoning and Planning
Remand and further proceedings below

As the Court of Appeals looks to the words of a
zoning ordinance, when construing the
ordinance, it attributes to those words their
ordinary, logical, and common meanings, unless
a clear indication of some other meaning
appears.

Remand was required to allow the trial court to
address defendant’s argument that pre-2010
zoning ordinance was unconstitutionally vague,
as that ruling would affect whether defendant
could be convicted of violating zoning
ordinance by offering her vacation home for
short term rentals; defendant argued the
pre-2010 ordinance provided insufficient notice
that the short-term vacation rental of her
property was prohibited.

Cases that cite this headnote

Cases that cite this headnote

Zoning and Planning
Meaning of Language

Zoning and Planning
Ordinance as a whole, and intrinsic aids

Attorneys and Law Firms

When construing a zoning ordinance the Court
of Appeals reads the ordinance as a whole
according to the natural and most obvious
import of the language, without resorting to
subtle and forced constructions, for the purpose
of either limiting or extending its operation.

**29 DuBose Law Group, C. Wilson DuBose, Matthew
R. Frick, for appellant.

Cases that cite this headnote

Dillard, Chief Judge.

Municipal Corporations
Use of property in general
Statutes
Liberal or strict construction
Zoning and Planning
Strict or liberal construction in general
Statutes or ordinances which restrict an owner’s
right to freely use his property for any lawful
purpose are in derogation of the common law;
therefore, they must be strictly construed and
never extended beyond their plain and explicit
terms.
Cases that cite this headnote

Christian G. Henry, for appellee.
Opinion

*255 In 2011, Morgan County issued a criminal citation
to Christine May, alleging that she offered her Lake
Oconee vacation home for short-term rentals in violation
of a 2010 amendment to its zoning ordinances. The
criminal prosecution was stayed for several years while
May litigated a civil action against the County regarding
the ordinance. But in June 2015, May filed a motion to
dismiss the citation, arguing that the use of her lake home
as a short-term rental property was permissible under the
prior zoning ordinance and, therefore, a “grandfathered”
use and, alternatively, that the prior ordinance was
unconstitutionally vague. Following a bench trial, the
Superior Court of Morgan County denied May’s motion
to dismiss and found her guilty of violating the current
zoning ordinance as charged in the citation. On appeal,
May contends that the trial court erred in finding that the
pre-amendment zoning ordinance prohibited the
short-term rental of her vacation home, and, alternatively,
that this same ordinance was unconstitutionally vague.
May further contends that the trial court erred by denying
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her right to a trial, finding that the evidence was sufficient
to support her conviction, and admitting hearsay during
the sentencing hearing. For the reasons set forth infra, we
agree that the prior zoning ordinance prohibited May from
using her property for short-term rentals. Nevertheless,
because the trial court has yet to address May’s
alternative argument that the prior zoning ordinance is
unconstitutionally vague, we vacate its judgment and
remand for further proceedings consistent with this
opinion.
Construing the evidence to uphold the trial court’s
findings and judgment,1 the record shows that in 2007,
Christine May built a *256 vacation home on Lake
Oconee in Morgan County, Georgia, and, shortly
thereafter, she began renting the home for short-term
vacations. May’s home was (and is) located in the
“Lakeshore Low Density Residential Recreation” zoning
district. At that time, the County’s applicable zoning
ordinance did not explicitly allow vacation rentals and, in
fact, prohibited all uses not specifically allowed.2 Thus, in
July 2009, the County demanded that May and a few
other homeowners cease offering their homes for
short-term rentals. But despite the County’s demand, May
continued renting her property for short-term rentals.
In 2010, the County began considering more detailed
regulations of short-term home rentals under its zoning
ordinances. And on **30 October 5, 2010, the County
amended its zoning ordinances to explicitly prohibit all
rentals of single-family dwelling units for less than 30
consecutive days in all zoning districts, except for those
districts where such rentals were permitted by conditional
use. On December 7, 2010, the County designated the
zoning districts in which short-term rentals would be
conditionally permitted, but the district where May’s lake
home was located was not included in this designation.
Nevertheless, despite being aware of the new zoning
ordinance, May did not challenge it and continued renting
her home on a short-term basis.
Subsequently, in June 2011, the County issued a warning
to May for continuing to rent her lake home on a
short-term basis. And then, on August 11, 2011, after
determining that she was still offering her home for
short-term rentals, the County issued a citation to May for
violating the new zoning ordinance. But in April 2012,
May filed a civil lawsuit against the County, and the
criminal prosecution was stayed. Specifically, May sought
an injunction to restrain the County from applying the
2010 zoning ordinance to her property and a declaratory
judgment that the use of her property as a short-term
rental home was permitted under the pre-2010 zoning
ordinance, making such use grandfathered, and that the

2010 ordinance was unconstitutional.
On September 10, 2012, a bench trial was held on May’s
civil complaint, and at its conclusion, the court ruled that
May’s use of her lake home for short-term rentals was
grandfathered and, therefore, the explicit prohibition of
such rentals under the 2010 zoning ordinance did not
apply to her property. But the court did not grant any of
May’s other requests for relief, and consequently, both
parties appealed. This Court vacated the trial court’s
judgment and remanded *257 the case with direction that
the trial court address the threshold issues of whether
May’s complaint was barred because she had failed to
exhaust her administrative remedies for challenging the
zoning ordinance and because she had failed to challenge
the ordinance within 30 days of its enactment. On
remand, the trial court ruled against May on both
threshold issues, and her attempt to appeal that decision to
this Court, and later to the Supreme Court of Georgia, was
denied.
Thereafter, on June 3, 2015, May filed a motion to
dismiss the criminal prosecution, arguing once again that
the use of her property as a short-term rental home was
permitted under the pre-2010 zoning ordinance, and thus,
such use was grandfathered and, alternatively, that the
pre-2010 zoning ordinance was unconstitutionally vague
and, thus, void. The County filed a response, and on that
same day, the case proceeded to a bench trial, in which
both parties stipulated to the majority of the facts and
focused, instead, on the legal arguments at issue. At the
conclusion of the trial, the court took the matter under
advisement. Subsequently, the trial court denied May’s
motion to dismiss, and on March 23, 2016, the court
found May guilty beyond a reasonable doubt of violating
the County’s 2010 zoning ordinance. This appeal
follows.3
[1]

1. May first contends that the trial court erred in finding
that the pre-2010 zoning ordinance prohibited the
short-term rental of her vacation home, and thus, that the
use of her property for rental purposes was not
grandfathered even after the enactment of the 2010
amendment to the ordinance. We disagree.
[2] [3]

It is, of course, well established that a nonconforming

but
protected use is ordinarily defined
as a use which lawfully existed
prior to the enactment of a zoning
ordinance, or of an amendment to a
theretofore
existing
zoning
ordinance, and which therefore
may be maintained after the
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effective date of the ordinance or
amendment although it does **31
not comply with the zoning
restrictions applicable to the area.4
And in order to establish a grandfathered, nonconforming
use, it is necessary to show that “the land was used for the
nonconforming *258 purpose prior to the enactment [or
amendment] of the zoning ordinance.”5 Here, as
previously noted, May contends that the use of her lake
home for short-term vacation rentals was a grandfathered
nonconforming use because she had been renting the
home since 2007 and such use was not prohibited by the
pre-2010 zoning ordinance. Accordingly, we turn now to
a textual review of that ordinance and its meaning.
[4] [5] [6] [7]

In this regard, the principles that guide our
consideration of the meaning of statutes are well
established,6 and “we apply those same principles when
we consider the meaning of an ordinance.”7 Consequently,
we look first to “the text of the ordinance, and if the text
is clear and unambiguous, we look no further, attributing
to the ordinance its plain meaning.”8 And as we look to
the words of the ordinance, we “attribute to those words
their ordinary, logical, and common meanings, unless a
clear indication of some other meaning appears.”9
Furthermore, we read the ordinance “as a whole
according to the natural and most obvious import of the
language, without resorting to subtle and forced
constructions, for the purpose of either limiting or
extending its operation.”10 And finally, statutes or
ordinances which “restrict an owner’s right to freely use
his property for any lawful purpose are in derogation of
the common law; therefore, *259 they must be strictly
construed and never extended beyond their plain and
explicit terms.”11
Turning to the pre-2010 ordinance at issue, Article 11,
Chapter 11.1 of the Morgan County zoning ordinances
pertains to the zoning district where May’s home is
located.12 Section 11.1.1 of that chapter, titled “Purpose
and Intent,” provides:
The purpose of the LR-1 District is
to encourage the development of
low
density,
single
family
residential neighborhoods, and
certain uses allied to or **32
customarily incidental to traditional
residential developments while
stressing the preservation of the
natural beauty of the lakeshore line
and surrounding land.

In addition, Section 11.1.2, titled “Permitted and
Conditional Uses” provides: “Permitted and conditional
uses shall be as provided in Table 11.1 ‘Permitted and
Conditional Uses by Lakeshore District Zoning District.’
Uses that are neither permitted nor conditional are not
allowed, and uses not specifically listed in the table are
not allowed in this zoning district.” And Table 11.1
specifically prohibits “Motels/Hotels” in May’s district,
but makes no mention of short-term rentals.
May, nonetheless, notes that in the “Definition of Terms”
article of the zoning ordinance, the definition for
“Guesthouse” specifically provides that “no guesthouse
shall be rented or otherwise used as a separate dwelling”
and that the definition for “Dwelling” excludes “hotels or
motels” but otherwise does not contain similarly
prohibitive language.13 May then argues, inter alia, that
the absence of such prohibitive language in the definition
of the term that most aptly describes her property—a
dwelling—means that using her home for short-term
rental purposes is not prohibited. But we are not
persuaded that absence of any such prohibition in the
definitions portion of the ordinance overcomes the plain
language of the zoning ordinance sections that
specifically pertain to zoning restrictions. Indeed, given
that short-term rentals—nor anything that could be
construed *260 as synonymous with short-term
rentals—are neither mentioned nor permitted under Table
11.1, and that “uses not specifically listed in the table are
not allowed in this zoning district[,]”14 we conclude that
the pre-2010 zoning ordinance prohibited May’s
short-term rental of her lake home.15
[8]

2. Alternatively, May contends that if the pre-2010
zoning ordinance did not permit short-term rentals, the
trial court erred in failing to rule that it was
unconstitutionally vague.16 But in denying May’s motion
to dismiss **33 the prosecution, the trial court did not
address her constitutional challenge to the pre-2010
ordinance, much less issue a ruling on this argument.
Indeed, in its order transferring this case back to the Court
of Appeals, the Supreme Court of Georgia *261 explicitly
held that the trial court did not rule on May’s
constitutional challenge.17 We are, of course, bound by
that order.18
The County argues that because the pre-2010 ordinance
prohibited May’s use of her lake home as a rental
property, the constitutionality of that ordinance is
immaterial in light of the fact that the County is
prosecuting May for violating the 2010 amended
ordinance rather than the prior ordinance. But such
glibness ignores the fact that “[z]oning, as a method of
carrying out comprehensive planning, is subject to
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constitutional demands of due process and equal
protection and the constitutional prohibition against
taking private property without just compensation.”19
Moreover, the County’s argument misconstrues May’s
contention. Specifically, May maintains that the pre-2010
ordinance is unconstitutionally vague, in that it provided
insufficient notice that the short-term vacation rental of
her property was forbidden.20 Consequently, as May
argues, if the pre-2010 ordinance was void for vagueness,
then it did not prohibit the short-term rental of her
property and such nonconforming use was then
grandfathered when the 2010 zoning ordinance—which
explicitly prohibited such short-term rentals—was
enacted.21 Thus, because a decision on May’s
constitutional challenge to the pre-2010 ordinance affects
whether she can be prosecuted for renting her property on
a short-term basis, we must vacate the trial court’s
judgment and remand the case for the trial court’s
consideration of May’s contention that the ordinance is
unconstitutionally vague as applied to her conduct.22 In
doing so, we do not envy the trial **34 court’s task. The

void *262 for vagueness doctrine is vague and not much
of a doctrine.23 But it is currently the law of the land, and
courts are charged with applying the doctrine as best they
can.
3. Finally, given that we must vacate the trial court’s
judgment and remand the case for further consideration,
we need not address May’s remaining enumerations of
error at this time.
Judgment vacated and case remanded.

Ray, P. J., and Self, J., concur.
All Citations
343 Ga.App. 255, 807 S.E.2d 28
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KeyCite Yellow Flag - Negative Treatment
Distinguished by Village of Tiki Island v. Ronquille, Tex.App.-Hous. (1
Dist.), March 12, 2015

[1]

949 N.E.2d 825
Supreme Court of Indiana.

Whenever the facts are not in dispute and
appellate court’s only duty is the interpretation
of an ordinance, the appeal presents a pure issue
of law reserved for the courts.

Steven SIWINSKI and Lauren Siwinski,
Appellants (Defendants below),
v.
TOWN OF OGDEN DUNES, Appellee (Plaintiff
below).

4 Cases that cite this headnote

No. 64S03–1010–CV–599.
|
June 29, 2011.
[2]

Synopsis
Background: Town brought action against homeowners,
seeking permanent injunction and monetary fines,
alleging homeowners were in violation of ordinance
prohibiting commercial use of property based on their
short-term rental of home. The Superior Court, Porter
County, Mary R. Harper, Special Judge, entered summary
judgment in favor of Town.

Holdings: On petition to transfer, the Supreme Court,
David, J., held that:

Appeal and Error
Local law; ordinances

Appeal and Error
De novo review
When the issue on appeal is a pure question of
law, the appellate court reviews the matter de
novo.
5 Cases that cite this headnote

[3]

[1]

homeowners’ short-term rental of their home was a
violation of Town’s ordinance prohibiting commercial use
of property;

Zoning and Planning
Hotels, lodging, and short-term rentals

Judgment of Superior Court affirmed; remanded.

Homeowners’ short-term rental of their home
was a violation of Town’s ordinance prohibiting
commercial use of property; although
homeowners rented property for periods of less
than 30 days at a time, ordinance’s language
stating that property was to be used “exclusively
as a residence by one family” described a
dwelling intended to be used by only one family
as a residence, and not rented to another family
for a profit.

Opinion, 922 N.E.2d 751, vacated.

Cases that cite this headnote

[2]

maximum fine to which homeowners were subject was
$32,500; and
[3]

Town was not entitled to attorney fees.

Rucker, J., concurred in result with separate opinion.
Sullivan, J., dissented.
[4]

Zoning and Planning
Applicability of general statutory construction
principles
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Court uses the same methodology to interpret
zoning ordinances as it does to interpret statutes.

Statute as a Whole; Relation of Parts to
Whole and to One Another
Where ambiguity exists, to help determine the
framers’ intent, courts must consider the statute
in its entirety, and must construe the ambiguity
to be consistent with the entirety of the
enactment.

1 Cases that cite this headnote

[5]

Statutes
Clarity and Ambiguity; Multiple Meanings
The first step in statutory interpretation is
determining if the legislature has spoken clearly
and unambiguously on the point in question.

1 Cases that cite this headnote

[9]

7 Cases that cite this headnote

[6]

When interpreting a statute, it is of the utmost
importance to consider the ambiguous section
within the scope of the entire statute, as that
allows court to better understand the reasons and
policies underlying the statute.

Statutes
Purpose and intent; determination thereof
Statutes
Absence of Ambiguity; Application of Clear
or Unambiguous Statute or Language
If a statute is clear and unambiguous on its face,
no room exists for judicial construction;
however, if a statute contains ambiguity that
allows for more than one interpretation, it opens
itself up to judicial construction to effect the
legislative intent.

Statutes
Statute as a Whole; Relation of Parts to
Whole and to One Another

Cases that cite this headnote

[10]

Zoning and Planning
Meaning of Language
When interpreting zoning ordinance, court can
ascertain intent by giving effect to the ordinary
and plain meaning of the language used.

12 Cases that cite this headnote

4 Cases that cite this headnote
[7]

Zoning and Planning
Ordinance as a whole, and intrinsic aids
If possible, every word of a zoning ordinance
must be given effect and meaning, and no part
should be held to be meaningless if it can be
reconciled with the rest of the ordinance.
4 Cases that cite this headnote

[8]

Statutes

[11]

Zoning and Planning
Penalties and fines
Maximum fine to which homeowners were
subject for violating ordinance prohibiting
commercial use of property based on their
short-term rental of home was $32,500, since
homeowners rented out their home on five
occasions, with the first violation warranting a
$2,500 fine, and each violation thereafter
warranting a $7,500 fine. West’s A.I.C.
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36–1–3–8.

On Petition to Transfer from the Indiana Court of
Appeals, 64A03–0909–CV–00429

Cases that cite this headnote
DAVID, Justice.

[12]

Costs
American rule; necessity of contractual or
statutory authorization or grounds in equity

The Town of Ogden Dunes sued the homeowners for a
permanent injunction and monetary fines, alleging the
homeowners’ *827 short-term rental of their home was a
violation of the town’s ordinance against commercial use
of property.

Indiana follows the American Rule, whereby
parties are required to pay their own attorney
fees absent an agreement between the parties,
statutory authority, or other rule to the contrary.
Facts and Procedural History
2 Cases that cite this headnote

[13]

Zoning and Planning
Costs and attorney fees
Town was not entitled to attorney fees for
homeowners’ violation of ordinance prohibiting
commercial use of property based on their
short-term rental of home; there was no
agreement between the parties regarding
attorney fees, and there was no statute or
ordinance which entitled Town to a reward of its
attorney fees.
Cases that cite this headnote

Attorneys and Law Firms
*826 Nelson D. Alexander, Carl W. Butler, Maggie L.
Smith, Indianapolis, IN, Attorneys for Appellants.
Jan M. Carroll, Paul L. Jefferson, Indianapolis, IN, L.
Charles Lukmann, III, Charles F.G. Parkinson,
Chesterton, IN, Attorneys for Appellee.

Steven and Lauren Siwinski (the Siwinskis) own a home
at 126 Shore Drive in Ogden Dunes, Indiana. According
to the zoning maps, the house is located in an
“R–Residential District” in the Town of Ogden Dunes
(the Town). The Siwinskis advertised their home for rent
on the internet website “Vacation Rentals By Owner,”
utilizing the domain name VRBO.com. In April 2007, the
Town Marshall sent a cease and desist letter advising the
Siwinskis that renting their property is prohibited by the
Ogden Dunes Zoning Ordinances and further advising
them that their failure to immediately stop any rental
activity would result in enforcement of the ordinances.
Nonetheless, on five separate occasions in 2007, the
Siwinskis rented their home to people who had contacted
them via the website and contracted for stays of between
two and eleven days. The Siwinskis rented their home
from June 26, 2007, through June 28, 2007; again from
July 10, through July 17; again from July 28, through
August 5, again from August 7, through August 13; and
from August 15, through August 26. Rental agreements
between the Siwinskis and the five renters were signed
between May 15 and May 26, 2007.
In August 2007, the Town filed suit against the Siwinskis
for violating Chapter 152 of the Town Code, specifically
ordinance section 152.032. In April 2009, both the
Siwinskis and the Town filed separate motions for
summary judgment.1 Thereafter, the trial court heard
arguments from each side on the motions. In June 2009,
the trial court entered its order denying the Siwinskis’
motion for summary judgment and granting the Town’s
motion for summary judgment and injunctive relief. In
August 2009, the trial court heard arguments on the issue
of monetary fines and that day entered judgment against
the Siwinskis in the amount of $40,000 plus costs, plus
interest at the rate of 8% per annum. In March 2010, the
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Court of Appeals reversed the trial court’s decision and
remanded with instructions that the trial court enter
summary judgment in favor of the Siwinskis. We granted
transfer. We hold the Siwinskis impermissibly rented their
dwelling in violation of the Town’s ordinances. We
further hold the fine for violating this ordinance should
not have exceeded $32,500. We remand to the trial court
to enter judgment against the Siwinskis and to impose a
fine of not more than $32,500.

I. Summary Judgment
When we review a trial court’s decision to grant or deny
summary judgment, we apply the same standard as the
trial court. Bank of New York v. Nally, 820 N.E.2d 644,
648 (Ind.2005). We must decide if there is a genuine issue
of material fact and if the moving party is entitled to
judgment as a matter of law. Ind. Trial Rule 56(C); Carie
v. PSI Energy, Inc., 715 N.E.2d 853, 855 (Ind.1999). If
the parties have filed cross-motions for summary
judgment, then we consider each motion individually to
determine if the moving party is entitled to summary
judgment, while construing the facts most favorably to the
nonmoving party in each matter. Young v. City of
Franklin, 494 N.E.2d 316, 317 (Ind.1986). The review of
summary judgment is limited to the materials designated
to the trial court. Ind. T.R. 56(H); Fraternal Order of
Police, Lodge *828 No. 73 v. City of Evansville, 829
N.E.2d 494, 496 (Ind.2005). In resolving the matter, the
Court will accept as true the facts established by evidence
in favor of the nonmoving party while resolving all
doubts against the moving party. Nally, 820 N.E.2d 644,
648 (Ind.2005).
[1] [2]

Whenever, as here, the facts are not in dispute and
our only duty is the interpretation of an ordinance, the
appeal presents a pure issue of law reserved for the courts.
Story Bed & Breakfast, LLP v. Brown County Area Plan
Comm’n, 819 N.E.2d 55, 65 (Ind.2004). When the issue
on appeal is a pure question of law, we review the matter
de novo. State v. Moss–Dwyer, 686 N.E.2d 109, 110
(Ind.1997).

II. Ordinance
[3]

and the Town. The ordinances are our sole focus in
deciding this dispute. The ordinance at issue defines
permitted uses in a Residential District as follows:
In an R District, no building or
premises shall be used and no
building shall be erected which is
arranged, designed or intended to
be used for other than one or more
of the following specified uses: (1)
single-family
dwellings;
(2)
accessory buildings or uses; (3)
public utility buildings; (4)
semi-public uses; (5) essential
services; (6) special exception uses
permitted by this Zoning Code.2
Town Code of the Town of Ogden Dunes, Indiana §
152.032(B).
[4] [5] [6]

A single-family dwelling is defined as, “A
separate detached building designed for and occupied
exclusively as a residence by one family.” Id. § 152.002.
This Court uses the same methodology to interpret
ordinances as it does to interpret statutes. 600 Land, Inc.
v. Metro. Bd. of Zoning Appeals of Marion County, 889
N.E.2d 305, 309 (Ind.2008). The first step in statutory
interpretation is determining if the legislature has spoken
clearly and unambiguously on the point in question.
Rheem Mfg. Co. v. Phelps Heating & Air Conditioning,
Inc., 746 N.E.2d 941, 947 (Ind.2001). If a statute is clear
and unambiguous on its face, no room exists for judicial
construction. Poehlman v. Feferman, 717 N.E.2d 578,
581 (Ind.1999). However, if a statute contains ambiguity
that allows for more than one interpretation, it opens itself
up to judicial construction to effect the legislative intent.
Amoco Prod. Co. v. Laird, 622 N.E.2d 912, 915
(Ind.1993).
[7] [8] [9]

If possible, every word must be given effect and
meaning, and no part should be held to be meaningless if
it can be reconciled with the rest of the ordinance.
Spaulding v. Int’l Bakers Serv., Inc., 550 N.E.2d 307, 309
(Ind.1990). We are not at liberty to construe a facially
unambiguous statute. Superior Constr. Co. v. Carr, 564
N.E.2d 281, 284 (Ind.1990). However, if ambiguity
exists, it is then open to construction to effect the intent of
the legislature. P.B. v. T.D., 561 N.E.2d 749, 750
(Ind.1990). Where ambiguity exists, to help determine the
framers’ intent, we must consider the statute in its
entirety, and we must construe the ambiguity to be
consistent with the entirety of the enactment. Hinshaw v.
Bd. of Commissioners of Jay County, 611 N.E.2d 637,
639 (Ind.1993). It is of the utmost importance to consider
the ambiguous section within the scope of the entire Act,

No issue of material fact exists between the Siwinskis
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as that allows us to better understand the reasons and
policies underlying the Act. *829 Simon v. Auburn Bd. of
Zoning Appeals, 519 N.E.2d 205, 211 (Ind.Ct.App.1988).
[10]

We should also remember a cardinal rule of statutory
construction, which is to “ascertain the intent of the
drafter.” State v. Carmel Healthcare Mgmt., Inc., 660
N.E.2d 1379, 1386 (Ind.Ct.App.1996), trans. denied. We
can ascertain intent “by giving effect to the ordinary and
plain meaning of the language used.” Clifft v. Ind. Dep’t
of State Revenue, 660 N.E.2d 310, 316 (Ind.1995).
The Town of Ogden Dunes, like most of Indiana’s
municipalities, incorporates zoning ordinances to help
shape and mold the community in a manner consistent
with the wishes of its residents and the goals of its elected
officials. In fact, the Town states that the ordinances
provide for “the minimum standards for land use, land
development and building standards for the protection of
life, health, environment, public safety and general
welfare of the community.” Town Code of the Town of
Ogden Dunes § 152.001(B). Our State has recognized that
the purpose of zoning ordinances is “to confine certain
classes of uses and structures to designated areas.”
Ragucci v. Metro. Dev. Comm’n of Marion County, 702
N.E.2d 677, 679 (Ind.1998). It is clear that the Town
intended to have certain classes of uses in designated
areas, by designating a Residential District and a
Commercial District in its ordinances.
In the Residential District where the Siwinskis’ home is
located, the only permissible uses of a building are (1)
single-family dwellings, (2) accessory buildings or uses,
(3) public utility buildings, (4) semi-public uses, (5)
essential services, or (6) special exception uses permitted
by this zoning code. Town Code of the Town of Ogden
Dunes § 152.032. Of these applicable uses, the only
relevant use of the Siwinskis’ home is as a single-family
dwelling. Therefore, we must determine the definition of
single-family dwelling. The Town’s ordinances define a
single family dwelling as “a separate detached building
designed for and occupied exclusively as a residence by
one family.” Id. § 152.002 (emphasis added).
From our reading of the definition, the critical phrase to
interpret is “exclusively as a residence by one family.”
The Siwinskis interpret the phrase to mean that
“exclusively as a residence” does not prohibit them from
renting their home to multiple families. The Siwinskis
argue the home is still used for things such as eating and
sleeping and other things typically associated with a
family residence. Furthermore, the Siwinskis interpret “by
one family” to mean one family at a time, as opposed to
multiple families living in a home at the same time.

Conversely, the Town argues the phrase “exclusively as a
residence by one family” suggests a dwelling intended to
be used by only one family as a residence, and not rented
to another family for a profit. The Town argues the
Siwinskis are not exclusively using the residence, as they
are sometimes using the residence and other times renting
out the residence for profit.
We agree with the trial court’s interpretation of the
ordinances. The definition section of the ordinances,
defines dwelling as “a building which is to be occupied
exclusively for living purposes.” Town Code of the Town
of Ogden Dunes § 152.002. To us, this definition stands
out in stark contrast to the definition of the single-family
dwelling, which is a building to be occupied “exclusively
as a residence by one family.” Id. The ordinances also
provide a third definition of dwelling, that of the multiple
dwelling, defined as “an apartment house or apartment
building.” Id. It is clear and unambiguous that the town
defines three types of dwellings, only one of which is
allowed in a Residential *830 District—the single-family
dwelling. The multiple dwelling, otherwise noted as an
Apartment House, is not allowed in the Residential
District.
We find that the Town’s ordinance is not ambiguous. We
find that the ordinance facially states the Residential
District shall have single-family dwellings, which are
dwellings occupied exclusively as a residence by one
family. We find no ambiguity here. We find the ordinance
clearly forbids the renting of a home in the Residential
District.
Notwithstanding the plain language, if we look at the
ordinance as a whole to put context around the
Residential District and Single–Family Dwelling
definitions, our outcome is the same. We have previously
discussed the unambiguous language of permitted uses in
the Town’s Residential District. However, in a
comprehensive analysis of the ordinances as a whole, we
look for further definitions to assist our analysis. Through
the Town’s ordinances, it has created a commercial
district and it defines commercial activity as “[a]ny
activity conducted for profit or gain.” Town Code of the
Town of Ogden Dunes § 152.002. In determining if the
Siwinskis’ rental of their home was a commercial or
residential use, we are guided by the Town ordinance
definitions. The Siwinskis were advertising their lakefront
home on the internet. The Siwinskis entered into a
contract with the renters of their home titled “Rental
Rules and Regulations for 126 Shore Drive, Ogden
Dunes, Indiana 46368.” This rental agreement between
the Siwinskis and their renters included items such as “A
deposit of $500 is required to be received by us in order to
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secure your reservation.” And item 6 of the rental
agreement was titled Payment, and stated, “Full payment
is due seven (7) days prior to your arrival. Please FedEx a
cashier’s check made payable to:” and proceeded to list
their name and home address. We believe the definition of
“commercial” further resolves this matter. The rental
activity undertaken by the Siwinskis was conducted for
profit or gain. The Residential District does not provide
for commercial or business activity.
Finally, the stated intent of the Residential District is to
“provide for a stable environment for dwelling uses.”
Town Code of the Town of Ogden Dunes § 152.032. In
addition, by creating separate residential zones and
commercial zones, the Town creates unique districts.
It makes sense that Ogden Dunes, a small, quiet,
lakeshore town on Lake Michigan, would not want renters
overwhelming its residential district during the summer
lake season. By allowing for only single-family dwellings
in its residential district, the Town has made a conscious
decision to forbid its residents from renting their homes.
Ogden Dunes is unique in Indiana in that it is a beachfront
community and is completely surrounded by the Indiana
Dunes National Lakeshore. The residents are able to
determine the use of their town’s land through the zoning
ordinances, and they intended to keep the unique nature of
a small residential beach community intact by not
allowing for rental property in their residential district.
Should the town, by its elected officers, choose to modify
the ordinances, it is its prerogative.
The trial court correctly held that the Siwinskis’ rentals of
their dwelling was not a single family use as allowed in
the Residential District because the dwelling was not
occupied exclusively by one family. The Town is entitled
to summary judgment as a matter of law. We now turn to
the fine levied against the Siwinskis.

III. Fine
[11]

After a hearing, the trial court imposed a fine and
entered judgment in *831 the amount of $40,000 against
the Siwinskis. The Siwinskis contend that this fine
contravenes Indiana Code section 36–1–3–8, which limits
the amount of a judgment of an ordinance violation. The
applicable statute is as follows:
(a) Subject to subsection (b)3, a unit4 does not have the
following:

(10) The power to prescribe a penalty of a fine as
follows:
(A) More than ten thousand dollars ($10,000)
for the violation of an ordinance or a regulation
concerning air emissions adopted by a county
that has received approval to establish an air
program under IC 13–17–12–6.
(B) For a violation of any other ordinance:
(i) more than two thousand five hundred
dollars ($2,500) for a first violation of the
ordinance; and
(ii) except as provided in subsection (c)5,
more than seven thousand five hundred
dollars ($7,500) for a second or subsequent
violation of the ordinance.
Ind.Code § 36–1–3–8 (2007).
Indiana Code section 36–1–3–8 was amended in 2005 and
added subsection (ii), “except as provided in subsection
(c), more than seven thousand five hundred dollars
($7,500) for a second or subsequent violation of the
ordinance.” P.L. 200–2005, Sec. 4. This issue requires
statutory interpretation. The first step of statutory
interpretation is determining if the legislature has spoken
clearly and unambiguously on the point in question. St.
Vincent Hosp. and Health Care Ctr., Inc. v. Steele, 766
N.E.2d 699, 703–704 (Ind.2002). A statute is
unambiguous if there is no more than one interpretation.
Elmer Buchta Trucking, Inc. v. Stanley, 744 N.E.2d 939,
942 (Ind.2001). We presume the legislature intended its
logical application of the language used, so as to avoid an
unjust result. Bolin v. Wingert, 764 N.E.2d 201, 204
(Ind.2002). This Court will not construe an ordinance “so
as to defeat its purposes ‘if it is sufficiently definite to be
understood with reasonable certainty.’ ” Fulton County
Advisory Plan Comm’n v. Groninger, 810 N.E.2d 704,
708–709 (Ind.2004) (quoting Burrell v. Lake County Plan
Comm’n, 624 N.E.2d 526, 529 (Ind.Ct.App.1993), trans.
denied.)
While Dierckman v. Area Planning Comm’n of Franklin
County, Ind., 752 N.E.2d 99 (Ind.Ct.App.2001), trans.
denied, was decided prior to the 2005 amendment, we still
find its holding constructive in our statutory
interpretation. In Dierckman, the statute in effect at that
time provided a municipality did not have the power to
prescribe a penalty of more than Two Thousand Five
Hundred Dollars ($2,500.00) for an ordinance violation.
Id. at 106. Dierckman held the code section “prohibits [a
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municipality] from charging more than $2,500 for an
ordinance violation. The provision does not make $2,500
the maximum aggregate penalty or otherwise limit a
county’s power to fine an offender for each of multiple
offenses.” Id. at 106.
The Siwinskis argue that the 2005 amendment was in
response to the Dierckman decision. However, the 2005
amendment *832 did not limit, nor did it address
aggregate liability. If that were the case, the statute would
be written “second and any subsequent violations of the
ordinance.” As written, the statute is not ambiguous. The
statute does not address aggregate liability. The first
offense of an ordinance violation is a fine of not more
than $2,500. The second offense of an ordinance violation
is a fine of not more than $7,500. A subsequent offense of
an ordinance violation is a fine or not more than $7,500,
and so forth. Since the Siwinskis rented out their home on
five occasions, their fine could add up as follows: (1)
$2,500, (2) $7,500, (3) $7,500, (4) $7,500, and (5) $7,500
for a total of $32,500. We hold that pursuant to Indiana
Code section 36–1–3–8 the maximum fine is $32,500.
[12] [13]

We also note that the trial court entered into
evidence a stipulation that the Siwinskis received $16,559
in rental income for those five rentals which average more
than $487 a night. The Town requested its attorney fees,
and the trial court judge presumably granted its request
for $23,100 in attorney fees when it entered a total fine of
$40,000. The Town requested a fine of at least $39,659
which it arrived at from $16,559 in profit the Siwinskis
made and $23,100 in its own attorney fees. We note,
however, that Indiana follows the “American Rule,”
whereby parties are required to pay their own attorney
fees “absent an agreement between the parties, statutory
authority, or other rule to the contrary.” Smyth v. Hester,
901 N.E.2d 25, 32 (Ind.Ct.App.2009). There is no
agreement between the parties regarding attorneys fees,
and there is no statute or ordinance which entitles the
Town to a reward of its attorney fees. Therefore, any
award of attorney fees in this case is in violation of
statutory authority.

Conclusion
We hold that the Siwinskis impermissibly rented their
house in violation of the local Town Ordinances. We
affirm the trial court’s granting of summary judgment in
favor of the Town of Ogden Dunes. We remand to the
trial court to enter summary judgment in favor of the

Town of Ogden Dunes and to determine the fine in
accordance with Indiana Code section 36–1–3–8 of no
more than $32,500 against the Siwinskis.

SHEPARD, C.J., and DICKSON, JJ., concur.
RUCKER, J., concurs in result with separate opinion.
SULLIVAN, J., dissents, believing the analysis of the
Court of Appeals in this case to be correct.

RUCKER, Justice, concurring in result.
I agree that the trial court’s grant of summary judgment
should be affirmed. However, I do so for reasons slightly
different from those of the majority.
Throughout this litigation the focus of Ogden Dunes’
contention was that the Siwinskis were renting their
property for less than thirty days and that this was in
derogation of the ordinance governing the Residential
District in which their property was located. Ogden
Dunes’ complaint focused on this contention, see App. at
34, as did its motion for summary judgment, see App. at
85. Indeed the heading on the discussion section of the
trial court’s order granting Ogden Dunes’ motion for
summary judgment reads “The Town of Ogden Dunes is
entitled to summary judgment because short-term rentals
are not permitted use for property in the residential
district under the Town ordinance.” App. at 12.
*833 In essence, from the vantage point of both parties, at
issue in this case was whether short-term leases were
prohibited under the Residential District classification of
the ordinance. As the Court of Appeals pointed out, “the
Ordinance does not expressly prohibit short-term rentals,
but merely restricts the use of property in an R
[Residential] District to that of a single-family
dwelling....” Siwinski v. Town of Ogden Dunes, 922
N.E.2d 751, 755 (Ind.Ct.App.2010). I agree with the
Court of Appeals. Thus, in my view the trial court’s grant
of summary judgment cannot be sustained on these
grounds. I would also note that if it so chooses Ogden
Dunes can amend its Ordinance to prohibit specifically
short-term leases in a residential district.
Nonetheless, “a reviewing court can affirm a trial court’s
grant of summary judgment on any theory the Trial Rule
56 materials support.” Estate of Mintz v. Conn. Gen. Life
Ins. Co., 905 N.E.2d 994, 999 (Ind.2009). In this case the
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evidence before the trial court demonstrates that by
renting their home the Siwinskis were engaged in an
“activity conducted for profit or gain.” App. at 39. But
this activity is permitted only in the Commercial District
of Ogden Dunes, not the Residential District in which the
Siwinskis’ property was located. The Siwinskis were thus
in violation of the Ordinance. On this ground I would
affirm the trial court’s grant of summary judgment.
Therefore, on this point I concur in result with the

majority opinion. In all other respects I fully concur.
All Citations
949 N.E.2d 825

Footnotes
1

During the preceding two years procedural issues played out, with both parties filing various motions in the trial court,
as well as various filings that attempted to remove the matter to the U.S. District Court in Hammond.

2

Neither party raises any special exception to permit the Siwinskis’ use. Our review of the record and ordinance does
not provide any further special exceptions that would allow for the Siwinskis’ use.

3

Subsection (b) applies to townships and is not applicable to the facts before us.

4

A unit is defined as “county, municipality, or township.” Ind.Code § 36–1–2–23 (2007). Furthermore, municipality
means “city or town.” Ind.Code § 36–1–2–11 (2007). Therefore, the Town of Ogden Dunes is a unit for purposes of
prescribing a fine under Indiana Code section 36–1–3–8.

5

Subsection (c) refers to traffic or parking violations. It is not applicable here.

End of Document
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(3).
KeyCite Yellow Flag - Negative Treatment
Called into Doubt by Statute as Stated in Colosimo v. Gateway
Community Church, Utah App., September 15, 2016

4 Cases that cite this headnote

957 P.2d 207
Court of Appeals of Utah.
Thomas S. “Steve” and Nancy C. BROWN, Dennis
K. Cloward, and Joseph T. Bowers, Plaintiffs and
Appellants,
v.
SANDY CITY BOARD OF ADJUSTMENT; and
Sandy, a political subdivision of Utah, Defendants
and Appellees.

[2]

Court of Appeals reviews for correctness board
of adjustment’s decision on correctness review
of staff interpretation of zoning ordinance.
U.C.A.1953, 10-9-704(1)(a)(i), (3).

No. 970156-CA.
|
March 26, 1998.

Synopsis
Homeowners challenged city board of adjustment’s
prohibition against renting single-family homes in
residential zones for fewer than 30 days. The Third
District Court, Salt Lake Department, Division I, J.
Dennis Frederick, J., granted board summary judgment,
and homeowners appealed. The Court of Appeals,
Jackson, J., held, as matter of first impression, that: (1) in
reviewing staff interpretations of zoning ordinances,
board erred in applying rational basis test, rather than
correctness standard, and (2) zoning ordinance permitting
use of housing units in residential zones as single-family
homes did not prohibit short-term leases of such homes.

Cases that cite this headnote

[3]

2 Cases that cite this headnote

[4]

Bench, J., concurred and filed an opinion.

Zoning and Planning
Decisions of boards or officers in general
Zoning and Planning
Illegality
Court of Appeals will not defer to board of
adjustment’s interpretation of zoning ordinance
in land use case, and will only determine
whether interpretation was arbitrary, capricious,
or illegal. U.C.A.1953, 10-9-1001(3)(b).

West Headnotes (6)
Zoning and Planning
Construction by board or agency
Proper standard for city board of adjustment’s
review of staff’s interpretation of zoning
ordinance was correctness standard, rather than
rational basis test; governing statute did not
require that any deference be given to staff
interpretation. U.C.A.1953, 10-9-704(1)(a)(i),

Zoning and Planning
Decisions of boards or officers in general
Interpretation of meaning of zoning ordinance
by board of adjustment is reviewed for
correctness.

Reversed.

[1]

Zoning and Planning
Decisions of boards or officers in general

4 Cases that cite this headnote

[5]

Zoning and Planning
Applicability of general statutory construction
principles
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OPINION

Zoning and Planning
Free or unrestricted use of property
In interpreting meaning of zoning ordinances,
Court of Appeals applies standard rules of
statutory construction, including analysis of
plain language of ordinance; however, because
zoning ordinances are in derogation of property
owner’s common-law right to unrestricted use of
property, provisions restricting property uses
should be strictly construed, and provisions
permitting property uses should be liberally
construed in favor of property owner.

JACKSON, Judge:
This appeal comes to us from the trial court’s order
granting summary judgment to the Sandy City Board of
Adjustment (Board). The trial court affirmed the Board
determination that Sandy City’s interpretation of the
Sandy City Development Code (Code) prohibiting leases
of less than thirty days in residential zones was correct.
We reverse.

6 Cases that cite this headnote
BACKGROUND
[6]

Zoning and Planning
One-family, two-family, or multiple
dwellings
Zoning ordinance permitting use of housing
units in residential zones as single-family homes
did not prohibit short-term leases of such homes;
by failing to expressly prohibit short-term
leases, city implicitly determined that such
practices were conducive to residential
environment.
5 Cases that cite this headnote

Attorneys and Law Firms
*208 J. Craig Smith and Scott M. Ellsworth, Salt Lake
City, for Appellants.
Jody K. Burnett, Salt Lake City, Steven C. Osborn,
Sandy, for Appellees.
Before BENCH, BILLINGS and JACKSON, JJ.

Thomas and Nancy Brown, Dennis Cloward, and Joseph
Bowers (the owners) owned homes in Sandy City. The
homes owned by the Browns and Cloward were in areas
zoned R-1-8 Residential. Bowers’s home was in an area
zoned R-1-10 Residential.
Both R-1-8 and R-1-10 residential zones permit the use of
single-family dwelling structures, Sandy City, Utah,
Dev.Code §§ 15-7-5(b)(2), 15-7-3(b)(2) (1996), and
contemplate the establishment of “a residential
environment ... that is characterized by moderate
densities, ... a minimum of vehicular traffic and quiet
residential neighborhoods favorable for family life,” id.
§§ 15-7-3(a), 15-7-5(a). The Code further states that:
No building or part thereof or other
structure shall be erected, altered,
added to or enlarged, nor shall any
land, building, structure, or
premises be used, designated, or
intended to be used for any purpose
or in any manner other than is
included
among
the
uses
hereinafter listed as permitted or
conditional uses in the district in
which such building, land or
premises are located.
Id. § 15-6-2.1
The Code defines a single-family dwelling as follows:
“Dwelling, Single Family. A detached housing unit within
a structure with kitchen and sleeping facilities, designed
for occupancy by one family, excluding accessory
apartments and extended living areas which may be
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approved as provided for in [this Code].” Id. § 15-2-2.
The Code also defines a family as “[a]n individual or two
or more persons related by blood, marriage or adoption,
or a group not to exceed four unrelated persons living
together as a single housekeeping unit.” Id.
All the owners’ homes were single-family dwellings as
defined by the Code. Each of the owners leased their
homes to families for periods of several days to several
months.
In December 1995, the Sandy City Community
Development Staff (staff) began interpreting the Code to
prohibit rental of any single-family dwelling for fewer
than thirty days. Accordingly, the staff told the owners
that any rental of their single-family dwelling for fewer
than thirty days in the R-1-8 or R-1-10 zones was
prohibited and asked them to refrain from any further
short term rentals.2

ANALYSIS

I. Board Review of Staff Interpretation
The question of what standard a board of adjustment must
apply in reviewing staff interpretation is a matter of first
impression with this court. When the Board reviewed the
staff’s interpretation of the zoning ordinance, it applied a
“rational basis” test. Under this “rationality” test, the
owners were required to “establish that the staff had no
rational basis for its” interpretation that residential zones
excluded leasing single-family dwellings for a period
shorter than thirty days. Pointing to Utah Code Ann. §
10-9-704 (1996), the owners argue that the proper
standard of review was a correctness standard.
[1]

*209 The owners appealed the staff’s interpretation of the
Code to the Board pursuant to Utah Code Ann. §
10-9-704(1)(a)(i) (1996) and Sandy City, Utah, Dev.Code
§ 15-5-5(A)(1) (1996). Applying a “rational basis” test on
review, the Board upheld the staff’s interpretation of the
ordinance. The owners then filed an appeal of the Board’s
determination to the district court. On cross-motions for
summary judgment, the district court entered summary
judgment against the owners, upholding the Board’s
determination.
The owners filed this appeal.

ISSUES
There are two interrelated issues for review. The first
issue is whether the Board used the proper standard of
review in its review of the staff interpretation of the Code
and whether the standard requires us to give any
deference to the Board’s determination. The second issue
for review is whether the Board erred when it determined
that leasing of a single-family dwelling for a period of
fewer than thirty days is prohibited in the R-1-8 and
R-1-10 zones.

It is clear that § 10-9-704 requires the Board to review
the staff’s interpretation for correctness, giving it no
deference. Although “[t]he person or entity making the
appeal has the burden of proving that an error has been
made,” Utah Code Ann. § 10-9-704(3) (1996), the person
need show only an “error in an[ ] order, requirement,
decision, or determination made by an official in the
administration or interpretation of the zoning ordinance.”
Id. § 10-9-704(1)(a)(i). There is no requirement that the
Board give any deference to the administrator or
executive official making the determination.
Sandy contends that because board members are not
legally trained individuals, we need not “impose rigid
technical requirements upon their procedure.” It further
argues that, because the Board was not comprised of
lawyers, the Board was “not intuitively aware of the
significance of terms such as “ ‘reasonable [or] rational.’
” Thus, the fact that they used the rational basis standard
of review was “really immaterial ... [s]o long as the
procedure afforded [the owners] was ‘orderly, impartial,
judicious and fundamentally fair.’ ”
We cannot agree. Although many individuals not trained
in legal procedure may not understand the concept of a
standard of review, it is clear to this court that a person of
ordinary intelligence can easily understand the difference
between the questions, “Was the staff’s interpretation
correct?” and “Was the staff’s interpretation rational?” It
is also clear to us that the Board used the rational basis
standard in its review of the staff’s interpretation.3
[2] [3]

Contrary to Sandy’s contention, the fact that the
Board used the rational basis test is material to the
outcome of the decision. *210 First, a rational
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interpretation may be one that, although not completely
correct, has a basis in reason. Thus, in this case the Board
may have had some rationale to conclude that short-term
rental was precluded by the zoning ordinance, though that
rationale may have been incorrect. Second, the Board’s
scope of review necessarily affects the scope of review of
this court. If the Board’s standard of review is to simply
determine whether the staff’s interpretation was rational,
we would review the Board’s decision to determine
whether the Board acted illegally, see Utah Code Ann. §
10-9-1001(3)(b) (1996), in concluding that the decision
was rational. On the other hand, if the Board’s standard of
review is a correctness review, we review the Board’s
decision to determine whether the Board acted illegally in
concluding that the decision was correct.

II. Rental of Single-Family Dwelling for Periods Shorter
than Thirty Days
[4]

The sole issue for review on the merits is whether the
Board’s affirmation of the staff’s interpretation of the
Code to prohibit leasing of property for less than thirty
days is correct.4 The question is one of interpretation of an
ordinance, and, thus, we review it under a correctness
standard.5 Because the Board’s standard of review as to
the staff interpretation was also a correctness standard, we
review the Board’s determination as follows: whether the
Board correctly concluded that the staff’s interpretation of
the ordinance was correct.
[5]

“In interpreting the meaning of ... [o]rdinance[s], we
are guided by the standard rules of statutory
construction.” Brendle v. City of Draper, 937 P.2d 1044,
1047 (Utah Ct.App.1997). However, “because zoning
ordinances are in derogation of a property owner’s
common-law right to unrestricted use of his or her
property, provisions therein restricting property uses
should be strictly construed, and provisions permitting
property uses should be liberally construed in favor of the
property owner.” Patterson v. Utah County Bd. of
Adjustment, 893 P.2d 602, 606 (Utah Ct.App.1995). We
first look to the plain language of the ordinance to guide
our *211 interpretation. See Brendle, 937 P.2d at 1047.
Only if the ordinance is ambiguous need we look to
legislative history to ascertain legislative intent. See id.
[6]

Accordingly, we first look at the language of the Code.
The Code permits use of a “housing unit within a
structure with kitchen and sleeping facilities, ... for
occupancy by one family.” Id. § 15-2-2. A family is “[a]n

individual or two or more persons related by blood,
marriage or adoption, or a group not to exceed four
unrelated persons living together as a single housekeeping
unit.” Id. The Code prohibits a building to “be used,
designated, or intended to be used for any purpose or in
any manner other than is included among the uses ...
listed as permitted or conditional uses.” Id. § 15-6-2.
Thus, the ordinance unambiguously requires that a
single-family dwelling located in the two residential
zones at issue be used as a building for occupancy by
either related people or no more than four unrelated
people operating as a household.
Both parties agree that the Code never places an express
durational limit on the use of any property. Even so,
Sandy submits two arguments that, despite the absence of
a durational limitation on occupancy of single-family
dwellings, short-term leases are prohibited. It argues that
(1) the Code does not specifically permit short-term leases
of property and (2) the short-term lease of residential
property is inconsistent with the purposes of residential
zoning.
The first objection is untenable. The Code specifically
permits use of a dwelling for occupancy by a single
family. Thus, if a single family occupies a home, the
structure is being used as permitted. However, Sandy
contends that, because the Code does not specifically
permit occupancy by a single tenant family for less than
thirty days, occupancy by a single tenant family for less
than thirty days is proscribed by the ordinance. We are
not willing to import such a restriction. The Code does
not limit the permitted use by referencing the type of
estate the occupying family holds in the property or the
duration of the occupancy. Thus, it is irrelevant what type
of estate, if any estate at all, the occupying family has in
the dwelling, i.e., whether the family holds a fee simple
estate, a leasehold estate, a license, or no legal interest in
the dwelling. It is equally irrelevant whether the
occupying family stays for one year or ten days. The only
relevant inquiry is whether the dwelling is being used for
occupancy by a single family; if it is, the ordinance has
not been violated. Sandy’s argument, taken to its logical
conclusion, would mean that the staff could restrict any
use without limitation by simply arguing that the use was
one not specifically mentioned in the general permitted
use provisions. For instance, it would allow the staff to
prohibit an owner from leasing the property under any
conditions because the ordinance does not specifically
permit occupancy by a single family leasing the dwelling.
It would also allow the staff to prohibit
tenancy-in-common time-share arrangements since the
ordinance does not permit occupancy by a single family
not owning as joint tenants.
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the substantive provisions of the ordinance.”9 Id.
Sandy’s second argument is more substantial. It contends
that, given the express purpose of the residential zones, to
establish “a residential environment” and “quiet
residential neighborhoods favorable for family life,”
Sandy City, Utah, Dev.Code §§ 15-7-3(a), 15-7-5(a)
(1996), the Board was correct in concluding that
short-term property rental was prohibited by the
ordinance. Sandy, citing Ewing v. City of
Carmel-by-the-Sea, 234 Cal.App.3d 1579, 286 Cal.Rptr.
382 (1991), argues that it has the authority to prohibit
transient occupancy in residential zones because transient
occupants erode the residential quality of a neighborhood.
See, e.g., id., 286 Cal.Rptr. at 388 (stating “[transient]
rentals undoubtedly affect the essential character of a
neighborhood and the stability of a community”). The
Ewing appeal involved a zoning ordinance that
specifically prohibited transient occupancy. See id. at
383-84. The Ewing plaintiffs argued that their civil rights
were violated because Carmel-by-the-Sea had passed an
ordinance prohibiting leasing of residential property for
less than thirty days to transient renters. See id. In this
case, the owners do not dispute that Sandy could pass a
similar ordinance, cf., e.g., Town of Alta v. Ben Hame
Corp., 836 P.2d 797, 800 (Utah Ct.App.1992) (citing
ordinance prohibiting short-term leasing), *212 they
argue only that the ordinance as it now reads does not
prohibit such a practice. Thus, they argue that Ewing is
not relevant to this case. We agree.
Despite Sandy’s ability to pass an ordinance to restrict
short-term leasing, as discussed above, we must construe
existing zoning ordinances strictly against the city. Thus,
we must conclude that short-term leases of residential
properties are not prohibited by the zoning ordinance.6
Sections 15-7-3(a) and 15-7-5(a) of the Code “represent[ ]
[only] the broad goal sought to be achieved by the [city]
in enacting regulations governing” uses of properties in
these zones. Patterson, 893 P.2d at 610. Through the
purpose declaration, Sandy explained what its goal was in
establishing the residential zones. It then enumerated
specific regulations to meet that goal. “By satisfying the
actual regulations enumerated in [§§ 15-7-3(b)(2) and
15-7-5(b)(2) ] the [use of the properties] has met the legal
requirements of th [ose] section[s],” id. (emphasis added),
and, thus, met the general purpose of the statute. Although
we recognize that short-term leases may disrupt the
residential environment of a neighborhood in some
instances,7 by failing to prohibit short-term leases, Sandy
City has implicitly determined that such practices are
conducive to a residential environment.8 In other words,
“[w]e will not find a violation of law simply because [the
permitted use may appear] inconsistent with the general
intent statement ... when [the use] is in compliance with

Accordingly, we conclude that the Board erred when it
concluded that the staff “rationally” interpreted the zoning
ordinance to prohibit leasing of property for less than
thirty days in the residential zones.10

CONCLUSION
We conclude that the Board incorrectly applied a “rational
basis” standard of review *213 when it reviewed the
staff’s interpretation of the Code. We also conclude that
the Board committed legal error when it affirmed the
staff’s interpretation of the Code prohibiting short-term
leases of single-family dwellings in residential zones.
Accordingly, we reverse.

BILLINGS, J., concurs.

BENCH, Judge, concurring in result:
Sandy City relies upon an ordinance in arguing that its
Development Code does not permit short-term leases of
property. The ordinance provides as follows:
No land shall be used or occupied
and no building or structure shall
be designed, created, altered, used
or occupied for any use, except
those uses specifically permitted on
the land upon which the building or
structure is located or erected or
use established as permitted in the
regulations for the district in which
said land is located.
Sandy City, Utah, Dev.Code § 15-21-11 (1996) (emphasis
added). Essentially, Sandy takes the position that every
use of property is prohibited unless the use is specifically
permitted by ordinance. That approach to zoning is
diametrically opposed to the common law followed in
Utah. See, e.g., Patterson v. Utah County Bd. of
Adjustment, 893 P.2d 602, 606 (Utah Ct.App.1995)
(stating zoning ordinances are to be strictly construed
against the municipality because they are “in derogation
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of a property owner’s common-law right to unrestricted
use of his or her property”).

All Citations
957 P.2d 207, 339 Utah Adv. Rep. 13

As the main opinion concludes, short-term rentals are
permitted in Sandy unless the city passes an ordinance to
specifically prohibit them.
Footnotes
1

Sandy also cites a similar provision found elsewhere in the Code to establish that the ordinance prohibits uses not
authorized on zoned lands. The provision states:
No land shall be used or occupied and no building or structure shall be designed, erected, altered, used or
occupied for any use except those uses specifically permitted on the land upon which the building or structure is
located or erected or use established as permitted in the regulations for the district in which said land is located.
Sandy City, Utah, Dev.Code § 15-21-11 (1996). Although there are slight differences in the wording of these two
sections, the effect of each is the same in the context of this case.

2

The letters sent to the owners identified these homes as “transitory lodging facilities.” Although the use of this term
could be construed as an indication that Sandy had determined that the facilities were being used as hotels or boarding
facilities, no such determination was made before or during the hearing. The staff apparently used the terms “ transitory
lodging facility” and “place of public accommodation” to indicate a home that had been leased for fewer than thirty
days. Further, Sandy concedes that the sole reason for its action on these properties was that they were being leased
for periods less than 30 days.

3

Although the board members variously referred to their duty to interpret the statute, in several comments by board
members the fact that they were making a determination as to the reasonableness of the interpretation, rather than the
correctness of the interpretation, was clear. The motion upon which the Board voted was “that the Sandy City staff did
not err and that there is substantial, rational[ ] basis for the City’s determination that the use of a dwelling as a place of
public accommodation, such as renting it on a daily or weekly basis, is not an allowed use in a single[-]family R- 1
zone.” The board member making the motion further stated, “it is very rat ional[ ] to me, being a member of a family,
that these nightly rentals are not housekeeping units.”

4

Both parties agree that this is the sole issue for review. The issue before the Board was not whether the particular use
of the specific properties involved in this case was properly determined to be in violation of the Code. Thus, although
there is evidence in the record relating to the nat ure of the individuals leasing the properties, i.e., whether they were
related or not and the numbers of people renting a house at one time, and the condition of the properties at issue, that
evidence is irrelevant to our determination.

5

The parties argued at considerable length in their briefs about the level of deference the Board’s interpretation should
be given on review. Utah Code Ann. § 10-9-1001 states that in reviewing land use decisions “[t]he courts shall ...
determine only whether or not the decision is arbitrary, capricious, or illegal.” Utah Code Ann. § 10-9-1001(3)(b)
(1996). Although this statutory provision expressly applies only to the district court, “ the standard for our review of [a]
[b]oard’s decision is the same standard established in the Utah Code for the district court’s review.” Patterson v. Utah
County Bd. of Adjustment, 893 P.2d 602, 603 (Utah Ct.App.1995).
There are times where deference is due the Board’s decision. For example, we have explained that a board of
adjustment’s “actions are accorded substantial deference a nd will be rejected on appeal only if they are so
unreasonable as to be arbitrary and capricious or if they violate the law.” Id. We have also explained that “we will not
substitute our judgment on matters of public policy normally left to [a] [b]oard’s discretion.” Id. at 604. Thus, a board’s
decision to permit or reject a proposed land use is entitled to deferential treatment to the extent that it will be affirmed
if the evidence is adequate “ ‘to convince a reasonable mind to support’ ” the decision. Id. at 604 n. 6 (citation
omitted).
However, there are times when no deference is due. For example, “whether or not [a] [b]oard’s decis ion is illegal
depends on a proper interpretation and application of the law. These are matters for our determination, and we
accord no deference to the district court or [a] [b]oard.” Id. at 604. Thus, if a board determines that it will allow a
particular land use, we will not defer to that decision where the board failed to base the decision on evidence that
could reasonably support the use, or where the decision was made based on an incorrect understanding or
application of a statute or ordinance, even if the incorrect understanding or application was reasonable or consistent
with prior board application.
It is true that some other jurisdictions give some discretion to boards of adjustment on interpretations of the zoning
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ordinances which they administer. However, the law in Utah is clear that interpretation of the meaning of zoning
ordinances by a board of adjustment is not entitled to deference. See id. at 604; Town of Alta v. Ben Hame Corp.,
836 P.2d 797, 800-01 (Utah Ct.App.1992).
6

Although on a cursory reading, our decision in Ben Hame, 836 P.2d at 797, may appear inconsistent with our holding
in this case, it clearly is not. In Ben Hame we concluded that use of a building “as a ‘lodging facility’ ” was “not an
accessory use customarily incidental to the main use” of a single-family dwelling. Id. at 802. Our decision was largely
premised on two grounds: First, the zoning ordinance in question defined permitted use of single- family dwellings to
exclude use of the dwellings as “hotels, apartment hotels, boarding houses, lodging houses, mobile homes, tourist
courts or apartment courts,” id. at 799 (emphasis omitted); second, Ben Hame conceded that the building was being
used as a lodging facility, i.e., the home was advertised to accommodate 12 to 20 people, provide an on- site chef, and
provide airport shuttle services. Id. at 799, 802.
In this case, the zoning ordinance does not prohibit use of a single- family dwelling as a lodging facility. Even if it did
prohibit such use, the owners have not conceded that the homes are used as lodging facilities, and the single
question before us is whether the Board correctly concluded that all short-term leases are prohibited by the
ordinance. Thus, the sole issue on review before us is whether one can imply durational restrictions on the use of a
single-family dwelling. This issue was the sole issue of review before the Board as well.

7

This is not a case where the permitted use is wholly inconsistent with the stated purpose- one may lease property to
another for a short term and still maintain the residential quality of a neighborhood.

8

Sandy concedes that “[i]f a single[-]family residence were rented for two weeks to a traditional family- father, mother
and accompanying children-the use would nonetheless be prohibited as a rental for 30 days or less.” Although
short-term leases to traditional families may still disrupt a neigh borhood, it seems to be less disruptive than running a
hotel might be.
This concession also points to what seems to be the pragmatic reason for this case-that the long- term residents do
not like the type of people who lease the homes on a short-term basis. However, Sandy is not arguing that specific
violations, besides the short-term nature of the leases, have been alleged and that Sandy has determined the
owners have therefore violated the zoning ordinances. Rather, Sandy is only arguing that the interpret ation of the
statute prohibiting all short-term leases is correct.

9

Our conclusion is consistent with the case law of other jurisdictions. See City of Portland v. Carriage Inn, 67 Or.App.
44, 676 P.2d 943, 945 (1984) (holding transient occupancy permitted in zone when no durational requirement was
expressed); Strauss v. Zoning Hearing Bd., 147 Pa.Cmwlth. 603, 608 A.2d 1105, 1106, 1109 (1992) (holding students
were “family” despite short duration of lease).

10

Because our resolution of this issue is dispositive of the case, we need not consider the owners’ remaining arguments.

End of Document
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Synopsis
Background: Town brought action against homeowners
for a permanent injunction and monetary fines on
assertion that homeowners were in violation of ordinance
prohibiting commercial use of their property, because the
short term rental of their home was a commercial activity,
not a residential activity. The Superior Court, Porter
County, Mary R. Harper, Special Judge, entered summary
judgment in favor of the town. Homeowners appealed.

[Holding:] The Court of Appeals, Kirsch, J., held that
homeowners’ short-term rental of their house was not a
“commercial use” of the property in violation of zoning
ordinance.
Reversed and remanded with instructions.
See also, 2008 WL 1804104.
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*752 Nelson D. Alexander, Carl W. Butler, Maggie L.
Smith, Frost Brown Todd LLC, Indianapolis, IN, for
Appellants.
L. Charles Lukmann, III, Charles F.G. Parkinson, Harris
Welsh & Lukmann, Chesterton, IN, for Appellee.

OPINION
KIRSCH, Judge.
Steven and Lauren Siwinski (“the Siwinskis”) appeal the
trial court’s grant of summary judgment in favor of the
Town of Ogden Dunes (“the Town”) and the denial of
their motion for summary judgment. They raise several
issues on appeal, of which we find the following
dispositive: whether the trial court erred in granting
summary judgment in favor of the Town when it found
that the Siwinskis’ occasional short-term rental of their
house constituted a commercial use and not a residential
use.
We reverse and remand with instructions.

FACTS AND PROCEDURAL HISTORY
The Town is a municipal corporation located in Porter
County, Indiana. The Siwinskis own real property and a
lakefront house that are within the municipal limits and
subject to the Town’s zoning ordinance (“the
Ordinance”). According to the Ordinance, the Siwinskis’
property is located in an area zoned as “R–Residential
District” (“R District”). The house is designed as a
residence for one family.
The Ordinance created several zoning districts within the
Town’s municipal limits, including the R District where
the Siwinskis’ house is located. The Ordinance states that
the intent in creating the R District was “to provide for a
stable environment for dwelling uses.” Appellants’ App.
at 41. The Ordinance lists the following uses, which are
permitted within the R District: (1) single-family
dwelling; (2) accessory buildings or uses; (3) public
utility buildings; (4) semi-public uses; (5) essential
services; and (6) special exception uses permitted by this
zoning code. Id. “Dwelling, single-family” is defined as
“[a] separate detached building designed for and occupied
exclusively as a residence by one family.” Id. at 40. The
Ordinance only allows the enumerated uses within the R
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District, and commercial uses are not included in the list.
“Commercial or business” is defined as “[a]ny activity
conducted for profit or gain.” Id. at 39, 41.
Because the Siwinskis do not live at the property full
time, they occasionally rent the house to other families.
They advertised their house for rent on an internet site
called “Vacation Rentals By Owner.” Although the
duration of the leases varied, on five separate occasions in
2007, the Siwinskis rented their house for periods of
fewer than thirty days. On each occasion, the Siwinskis
entered into a written agreement with the renters, which
contained rules for the “guests” and discussed
check-in/out times, payment, damage deposits,
cancellations, and rate changes, among other things.
In April 2007, the Town sent letters to certain property
owners advising them that there was a basis to believe
that the property owners were renting their homes for
periods less than thirty days and that the Town considered
such activity to be in derogation of the R District, in
which their property was located. The letters also *753
stated that such activity was subject to Indiana sales tax
laws and that the Town considered such activity to be
commercial activity in violation of the R District and the
Ordinance. The letters requested that any short-term rental
activity immediately cease or be subject to enforcement
action. The Siwinskis received their letter on April 27,
2007.
On August 30, 2007, the Town filed a complaint against
the Siwinskis, alleging that they violated the Ordinance
by renting their house for periods of fewer than thirty
days, which constituted a commercial use. The complaint
sought a permanent injunction and monetary fines of up
to $2,500 each day a violation occurred. The parties each
filed a motion for summary judgment, and argument was
held on these motions. On June 17, 2009, the trial court
issued an order granting the Town’s motion and denying
the Siwinskis’ motion. In its order, the trial court
concluded that the Siwinskis were in violation of the
Ordinance because the short-term rental of their house
was a commercial use and not residential activity. It found
that the Town was entitled to injunctive relief and to a
monetary fine in the amount of $40,000. The Siwinskis
now appeal.

DISCUSSION AND DECISION
When reviewing a grant or denial of summary judgment,

we apply the same standard as the trial court: summary
judgment is only appropriate when the designated
evidence shows that there is no genuine issue of material
fact and that the moving party is entitled to judgment as a
matter of law. Ind. Trial Rule 56(C); Stowers v. Clinton
Cent. Sch. Corp., 855 N.E.2d 739, 745 (Ind.Ct.App.2006),
trans. denied (2007). Our standard of review is not altered
by cross-motions for summary judgment. Bd. of Comm’rs
of Hendricks County v. Town of Plainfield, 909 N.E.2d
480, 486 (Ind.Ct.App.2009). We may not look beyond the
evidence that the parties specifically designated and must
accept as true the facts alleged by the non-moving party.
Hill v. Bolinger, 881 N.E.2d 92, 94 (Ind.Ct.App.2008),
trans. denied. We construe all evidence in favor of the
non-moving party and resolve all doubts against the
moving party. Allen v. City of Hammond, 879 N.E.2d 644,
646 (Ind.Ct.App.2008), trans. denied.
Where, as here, the pertinent facts are not in dispute and
the interpretation of an ordinance is at issue, the appeal
presents a pure issue of law. Town of Plainfield, 909
N.E.2d at 485; T.W. Thom Constr., Inc. v. City of
Jeffersonville, 721 N.E.2d 319, 324 (Ind.Ct.App.1999).
When the issue presented is a pure question of law, we
review the matter de novo. Town of Plainfield, 909
N.E.2d at 485. The party appealing the grant of summary
judgment has the burden of persuading this court on
appeal that the trial court’s ruling was improper. Id.
The Siwinskis argue that the trial court erred when it
granted summary judgment in favor of the Town and
when it denied their motion for summary judgment. They
specifically contend that it was error for the trial court to
find that the occasional short-term rental of their house
was a commercial use not permitted in the R District and
not a residential use. This is because the Ordinance does
not explicitly prohibit the short-term rental of property,
and the Siwinskis claim that the house was being used for
residential purposes by the renters and not commercial
activity because the renters used the house for typical
activities associated with a residence such as eating and
sleeping.
[1] [2] [3] [4] As previously stated, the interpretation of a
zoning ordinance is a question of law. Cracker Barrel Old
Country Store, Inc. v. Town of Plainfield ex rel. *754
Plainfield Plan Comm’n, 848 N.E.2d 285, 290
(Ind.Ct.App.2006), trans. denied. Ordinary rules of
statutory construction apply in interpreting the language
of a zoning ordinance. Id. An ordinance is to be
interpreted as a whole, and we will give words their plain,
ordinary, and usual meaning. Id. “Because zoning
ordinances limit the free use of property, they are in
derogation of the common law and must be strictly
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construed.” Id. “[O]ur courts interpret an ordinance to
favor the free use of land and will not extend restrictions
by implication.” Id. Therefore, when a zoning ordinance
is ambiguous, it should be construed in favor of the
property owner. Id.
[5] [6] When a zoning ordinance specifies which uses are
permitted, those uses not specified are not permitted
without a special exception or variance. T.W. Thom
Constr., 721 N.E.2d at 325. This construction is based
upon the canon of expressio unius est exclusio alterius,
which directs that when a statute or ordinance enumerates
certain things, the necessary implication is that all other
things are excluded. Id. Here, under the Ordinance the
only permitted uses in the R District are: (1) single-family
dwellings; (2) accessory buildings or uses; (3) public
utility buildings; (4) semi-public uses; (5) essential
services; and (6) special exception uses permitted by this
zoning code. Appellants’ App. at 41. Therefore, as the
Ordinance does not specify that commercial uses are
permitted, such uses are prohibited in the R District where
the Siwinskis’ house is located.
[7] During 2007, the Siwinskis rented their house to other
families for periods of less than thirty days on five
separate occasions. In granting summary judgment to the
Town, the trial court found that this short-term rental of
their house constituted a commercial use and could not be
considered use as a single-family dwelling. Under the
Ordinance, “commercial” is defined as “[a]ny activity
conducted for profit or gain” and “dwelling,
single-family” is defined as “[a] separate detached
building designed for and occupied exclusively as a
residence by one family.” Id. at 39, 40. The trial court
found that the R District was not meant for transient
guests and that the renters’ occupation of the Siwinskis’
house was not a residential use because they did not
intend to return to reside in the house. Id. at 12–13.
In Applegate v. Colucci, 908 N.E.2d 1214
(Ind.Ct.App.2009), trans. denied (2010), this court
analyzed whether a restrictive covenant, which specified
that the parcels were to be used for residential purposes
only and prohibited commercial business while
specifically not preventing the leasing or renting for
residential use, prohibited a property owner from the
short-term rental of his cabins. Citing long-standing
precedent, we concluded that a “residential purpose” is
“one in which people reside or dwell, or in which they
make their homes.” Id. at 1220 (citing Stewart v. Jackson,
635 N.E.2d 186, 192 (Ind.Ct.App.1994), trans. denied ).
Because the renters of the cabins used the structures “for
eating, sleeping, and other typical activities associated
with a residence or dwelling place,” we found that the

cabins were being used for residential purposes despite
the renters’ occupation of the cabins only being on a
temporary basis. Id. This court further found it
“instructive that the covenants [did] not by express terms
prohibit the short-term rental of the lots in the
neighborhood. The covenants at issue [did] not contain
any direct and definite prohibition against Colucci’s
nightly or weekly rental of its property.” Id. We therefore
concluded that, in light of the ambiguity in the language
contained in the covenants and the activities in which the
renters engaged while using the cabins, the defendants’
*755 short-term rentals did not “run afoul of the
covenants.” Id.
In the present case, the Ordinance does not expressly
prohibit short-term rentals, but merely restricts the use of
property in an R District to that of a single-family
dwelling, which is defined as being “occupied exclusively
as a residence by one family.” Appellants’ App. at 40.
Previous Indiana cases that have analyzed the language of
restrictions on land use regarding residential uses have
determined that such language was concerned with the
physical activity conducted upon the property and not the
profit-making intentions of the homeowners. Applegate,
908 N.E.2d at 1219; Lewis–Levett v. Day, 875 N.E.2d
293, 296 (Ind.Ct.App.2008), trans. denied; Stewart, 635
N.E.2d at 192. As in Applegate, the renters of the
Siwinskis’ property used the house for eating, sleeping,
and other activities typically associated with a residence
or dwelling place. Nothing in the designated evidence
established that any commerce or other activities not
associated with a residence were ever conducted on the
Siwinskis’ property. Nor did the evidence show that, at
any time, the property was occupied by more than a single
family simultaneously. Under the trial court’s overly
broad construction of the Ordinance, the Siwinskis would
be prohibited from, and subject to substantial fines for,
such things as having weekend guests or allowing family
members to use the property while they were away as the
property would then not be occupied exclusively as a
residence by one family. We conclude that it was error to
find that the Siwinskis’ occasional short-term rental of
their property was a commercial and not a residential use.
The trial court erred when it granted summary judgment
in favor of the Town and denied the Siwinskis’ motion for
summary judgment. We reverse the summary judgment
entry in favor of the Town and the trial court’s injunction
and fine and remand to the trial court with instructions
that summary judgment should be entered in favor of the
Siwinskis.
Reversed and remanded with instructions.
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DARDEN, J., and MAY, J., concur.

922 N.E.2d 751

All Citations
End of Document
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House Bill 579
By: Representatives Dollar of the 45th, Ehrhart of the 36th, Pezold of the 133rd, Kelley of the
16th, Beverly of the 143rd, and others

A BILL TO BE ENTITLED
AN ACT

1

To amend Title 36 of the Official Code of Georgia Annotated, relating to local government,

2

so as to provide that local governments cannot ban or regulate short-term and vacation

3

rentals; to provide for definitions; to provide for exceptions; to provide for the imposition and

4

collection of certain taxes; to provide for the confidentiality of certain records; to provide for

5

certain reports; to provide for related matters; to repeal conflicting laws; and for other

6

purposes.

7

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

8

SECTION 1.

9

Title 36 of the Official Code of Georgia Annotated, relating to local government, is amended

10

by adding a new chapter to read as follows:

11

"CHAPTER 77

12

36-77-1.

13

As used in this chapter, the term:

14

(1) 'Lodging accommodations' means any space offered to the public for lodging,

15

including any hotel, motel, inn, tourist home or house, dude ranch, resort, campground,

16

studio or bachelor hotel, lodging house, rooming house, residential home, apartment

17

house, dormitory, public or private club, mobile home or house trailer at a fixed location,

18

or other similar structure or space.

19

(2) 'Lodging marketplace' means a person that provides a platform through which an

20

unaffiliated third party offers to rent a vacation rental or short-term rental to an occupant

21

and collects the consideration for the rental from the occupant.

22

(3)

23

accommodation offered through a lodging marketplace.

'Lodging operator' means a person that rents to an occupant any lodging
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24

(4) 'Lodging transaction' means a charge to an occupant by a lodging operator for the

25

occupancy of any lodging accommodation.

26

(5) 'Unaffiliated third party' means a person that is not owned or controlled, directly or

27

indirectly, by the same interests.

28

(6) 'Vacation rental' or 'short-term rental' means any individually or collectively owned

29

single-family house or dwelling unit or any unit or group of units in a condominium,

30

cooperative, or timeshare, or owner occupied residential home, that is offered for a fee

31

and for less than 30 consecutive days. Vacation rental or short-term rental shall not

32

include a unit that is used for any nonresidential use, including retail, restaurant, banquet

33

space, event center, or another similar use.

34

36-77-2.

35

(a) No county, municipality, or consolidated government shall prohibit vacation rentals or

36

short-term rentals.

37

(b) No county, municipality, or consolidated government shall enact or enforce any law,

38

ordinance, regulation, or plan that prohibits or regulates short-term rentals except as

39

provided in this Code section. No county, municipality, or consolidated government shall

40

restrict the use of or regulate vacation rentals or short-term rentals based on their

41

classification, use, or occupancy. A county, municipality, or consolidated government may

42

enact or enforce a law, ordinance, regulation, or plan that regulates short-term rentals for

43

the following purposes:

44

(1) Protection of public health and safety, including rules and regulations related to fire

45

and building codes, health and sanitation, transportation or traffic control, solid or

46

hazardous waste, and pollution control, provided that enforcement would not expressly

47

or in practical effect prohibit the use of a property as a short-term rental, and designation

48

of an emergency point of contact, if the county, municipality, or consolidated government

49

demonstrates that such rule or regulation is for the primary purpose of protecting public

50

health and safety;

51

(2) Adopting and enforcing residential use and zoning ordinances, including ordinances

52

related to noise, protection of welfare, property maintenance, and other nuisance issues,

53

if the ordinance is applied in the same manner as other similar properties; and

54

(3) Limiting or prohibiting the use of vacation rentals or short-term rentals for the

55

purposes of housing sex offenders, operating or maintaining a structured sober living

56

home, selling illegal drugs, liquor control or pornography, obscenity, nude or topless

57

dancing, and other adult oriented businesses.

58

This subsection shall not apply to private entities or homeowners' associations.
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59

36-77-3.

60

(a) A lodging marketplace may elect to register with Department of Revenue for a license

61

for the payment of taxes levied by this state and any counties, municipalities, or

62

consolidated governments for taxes due from a lodging operator on any lodging transaction

63

facilitated by the lodging marketplace.

64

(b) Notwithstanding any other law to the contrary, a lodging operator shall be entitled to

65

an exclusion from any applicable taxes for any lodging transaction facilitated by a lodging

66

marketplace for which the lodging operator has obtained from the lodging marketplace

67

written notice that the lodging marketplace is registered with Department of Revenue to

68

collect applicable taxes for all lodging transactions facilitated by the lodging marketplace

69

and the transaction history documenting taxes collected by the lodging marketplace.

70

(c) A lodging marketplace that is registered with Department of Revenue shall not be

71

required to list or otherwise identify any individual lodging operator.

72

36-77-4.

73

(a) Except as provided by this Code section, a county, municipality, or consolidated

74

government shall not levy a transaction sales, use, franchise, or other similar tax or fee,

75

however denominated, on the business of operating a lodging marketplace or, in the case

76

of a lodging marketplace that is registered pursuant to Code Section 36-77-3, on any

77

lodging transaction facilitated by the lodging marketplace or on any lodging operator with

78

respect to any lodging transaction for which it has received documentation that the lodging

79

marketplace has remitted or will remit the applicable tax to the Department of Revenue

80

pursuant to this chapter.

81

(b) The tax base for a vacation rental or short-term rental shall be the gross proceeds of

82

sales or gross income received by a lodging operator, except that the tax base shall not

83

include the gross proceeds or gross income received by a lodging operator from any

84

lodging transactions for which the lodging operator has received documentation from a

85

registered lodging marketplace showing that the lodging marketplace has remitted or will

86

remit the applicable tax to the Department of Revenue.

87

(c)

88

Section 36-77-3, a county, municipality, or consolidated government may levy a

89

transaction sales, use, franchise, or other similar tax or fee on the lodging marketplace,

90

subject to the definition of tax base in subsection (b) of this Code section and subject to the

91

following conditions:

In the case of a lodging marketplace that is registered pursuant to Code

92

(1) Such tax shall be uniform on lodging marketplaces, lodging operators, and other

93

taxpayers of the same class within the jurisdictional boundaries of the county,

94

municipality, or consolidated government; and
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95

(2) Such tax shall be administered, collected, and enforced by the Department of

96

Revenue and remitted to the county, municipality, or consolidated government in a

97

uniform manner.

98

(d) Taxes shall not be collected from a lodging operator with respect to any lodging

99

transaction or transactions for which the lodging operator has received written notice or

100

documentation from a registered lodging marketplace that it has remitted or will remit the

101

applicable tax with respect to those transactions to the Department of Revenue pursuant to

102

this chapter.

103

(e) A lodging operator:

104

(1) Remains ultimately responsible, accountable, and liable for both:

105

(A) The accuracy of information the lodging operator furnishes to the lodging

106

marketplace; and

107

(B) The return and payment of the full tax liability;

108

(2) Is subject to audit, as provided by law, of the records in the lodging operator's

109

possession that are submitted to the lodging marketplace for the purposes of the

110

consolidated return; and

111

(3) May withdraw any of the lodging operator's properties from the consolidated return

112

on 30 days' written notice to the lodging marketplace, the Department of Revenue, and

113

the tax collector of the county, municipality, or consolidated government, as applicable.

114

(f) The Department of Revenue shall annually report to the public the revenues collected

115

and distributed to each county, municipality, and consolidated government from lodging

116

marketplaces pursuant to this chapter. Such a report shall be anonymized and otherwise

117

comply with the privacy requirements set forth in Code Section 36-77-5.

118

36-77-5.

119

(a) Except as permitted in subsection (b) of this Code section, the Department of Revenue

120

shall not disclose information provided by a lodging marketplace without the written

121

consent of the lodging marketplace. Such information shall not be:

122

(1) Subject to disclosure pursuant to Article 4 of Chapter 18 of Title 50; and

123

(2) Disclosed to any agency of this state or of any county, municipality, consolidated

124

government, or other political subdivision of this state.

125

(b) The Department of Revenue may only disclose confidential information provided by

126

a lodging marketplace to:

127

(1) The taxpayer whom the information concerns;

128

(2) The office of the Attorney General solely for its use in an investigation or proceeding

129

involving tax administration;
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130

(3) Any person only to the extent necessary for effective tax administration in connection

131

with:

132

(A) The processing, storage, transmission, destruction, and reproduction of the

133

information;

134

(B) The programming, maintenance, repair, testing, and procurement of equipment for

135

purposes of tax administration; or

136

(C) The collection of the taxpayer's civil liability; or

137

(4)

138

administration if:

Any state or federal judicial or administrative proceeding pertaining to tax

139

(A) The taxpayer is a party to the proceeding; and

140

(B) The proceeding arose out of, or in connection with, determining the taxpayer's civil

141

or criminal liability, or the collection of the taxpayer's civil liability, with respect to any

142

tax imposed under this chapter. However, nothing in this Code section shall be

143

interpreted to limit the right to protect confidential information."

144
145

SECTION 2.
All laws and parts of laws in conflict with this Act are repealed.
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attributed its plain meaning.
315 Ga.App. 315
Court of Appeals of Georgia.

Cases that cite this headnote

GRAVE DE PERALTA et al.
v.
BLACKBERRY MOUNTAIN ASSOCIATION, INC.
No. A11A2295.
|
March 29, 2012.

Synopsis
Background: Neighborhood homeowners’ association
brought action against homeowners, seeking injunctive
relief and declaratory judgment that neighborhood
covenants prohibited homeowners from renting their
home for periods of a few days at a time. The trial court
denied homeowners’ motion for summary judgment, and
homeowners filed interlocutory appeal.

[3]

Covenants
General rules of construction
When the covenant is not clear and
unambiguous, a court must attempt to ascertain
its intent from an examination of the entire
document in which the covenant is found.
1 Cases that cite this headnote

[4]

[Holding:] The Court of Appeals, Blackwell, J., held that
neighborhood covenant did not prohibit short-term rental.

Covenants
General rules of construction
If the manifest intent of the parties can be
ascertained from covenants as a whole, no
ambiguity exists, and there is no need for
judicial construction.

Reversed.

1 Cases that cite this headnote
West Headnotes (7)
[5]
[1]

Covenants
Nature and operation in general

When interpreting covenants, if the intent of the
parties cannot be discerned from the document
as a whole, any ambiguity must be strictly
construed in favor of the property owner,
inasmuch as restrictions on private property are
generally not favored and an owner of land
generally has the right to use it for any lawful
purpose.

Generally, restrictive covenants will be
construed to carry out the intention of the
parties.
Cases that cite this headnote

[2]

Covenants
Nature and operation in general

1 Cases that cite this headnote

Covenants
General rules of construction
When a covenant is clear and unambiguous, it is
[6]

Covenants
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Nature and operation in general
Restrictions upon an owner’s use of land must
be clearly established, and covenants restricting
the use of real property may not be enlarged or
extended by judicial construction.
Cases that cite this headnote

[7]

Covenants
Covenants as to Use of Property
Provision of neighborhood covenant, requiring
homeowners to designate in writing, no more
than three times a year, the names of persons
entitled to use the parcel “as owners” by lease or
otherwise, did not prohibit homeowners from
renting out their property for periods of only a
few days at a time, since short-term renters
without an ownership interest were not among
the persons required to be designated.
Cases that cite this headnote

Attorneys and Law Firms
**790 Clifford Sparks Lancey, Ellijay, for Grave de
Peralta et al.
Maren Rebecca Cave, Atlanta, for Blackberry Mountain
Association, Inc.
Opinion
BLACKWELL, Judge.
*315 Ricardo and Tiffany Grave de Peralta own a home
in the Blackberry Mountain neighborhood in Gilmer
County, and they occasionally rent their home to others
for a few days at a time. The Blackberry Mountain
Association, Inc., an association of homeowners in the
neighborhood, does not approve of rentals for a term so
short,1 and it sued the Grave de Peraltas, seeking a
declaratory judgment that the neighborhood covenants
prohibit such rentals, as well as injunctive relief. The

Grave de Peraltas moved for summary judgment, arguing
that the relevant provision of the covenants does not apply
to them and, in any event, does not prohibit rentals, even
for only a few days at a time. The court below denied that
motion, and the Grave de Peraltas appeal.2 We conclude
that the covenants cannot reasonably be construed to
prohibit the Grave de Peraltas from renting their home for
a few days at a time, and for this reason, we reverse the
judgment below.
**791 *316 The Association and the Grave de Peraltas
agree that Section 6.01 of the Blackberry Mountain
covenants—specifically the fourth sentence of that
section, which is italicized below—governs their dispute:
Section 6.01—Use of Parcels by Owners and Guests.
Except for the transitory and restricted use by guests of
Owners, as limited below or by the Association through
the Blackberry Mountain Rules, the use of each Parcel,
whether or not improved by a residence or other
structure, and the use of any Common Area by the
Owner or Owners of any Parcel, shall be limited to
twelve (12) persons at a time regardless of the number
of owners of record of the Parcel. Such twelve (12)
persons shall include married or unmarried adults and
all minor children of such family or families. Should
fee title ownership be taken by legal entity or more than
twelve (12) persons, at the time of the original sale or
transfer thereof, the fee title owners shall designate in
writing the persons, not to exceed twelve (12), who
shall have the right to use the owned Parcel or any
Common Area and who shall have any right to use any
portion of the property as Owners. The holder or
holders of legal title shall designate in writing the
names of persons entitled to use, whether by lease,
agreement, or otherwise, the Parcel and Common
Areas under this provision; and such designation shall
not be changed more than three (3) times in any one
calendar year without the express consent of the
Association.
Subject to Blackberry Mountain Rules from time to
time in effect respecting the number of guests permitted
for special occasions or by special permit of the
Association and limitations on the use of Common
Areas or facilities by guests, including denial of
entrance or other privileges of guests who have abused
or violated said Blackberry Mountain Rules, the
maximum number of guests present on Blackberry
Mountain at any one time by virtue of permission of all
the Owners of any one Parcel shall not exceed twenty
(20) persons; i.e., the total number of guests allowed on
Blackberry Mountain at any one time or day shall not
exceed twenty (20) persons for any one Parcel. The acts
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or omissions of any guests shall be deemed the acts or
omissions of the Owner or Owners at whose invitation
said guests are present to the end that such Owner shall
be fully *317 responsible for any violation of the
Blackberry Mountain Rules or of this Declaration or of
law committed by such guest.
(Emphasis supplied). The Association contends that,
under the fourth sentence of Section 6.01, the Grave de
Peraltas must designate all persons, including renters,
entitled to use their home, and that designation cannot be
changed more than three times each year without leave of
the Association. Consequently, the Association reasons,
the Grave de Peraltas cannot rent their home to others for
a term of less than four months without its consent
because, if they did, they would have to change their
designation more frequently. The Grave de Peraltas
contend, on the other hand, that the fourth sentence of
Section 6.01 applies only to those parcels described in its
third sentence—parcels owned by an entity or group of
twelve or more persons—and in any event does not
prohibit rentals for a few days at a time.
[1] [2] [3] [4] [5] [6]

We begin with the settled principles that
inform any interpretation of covenants restricting the use
of land. Generally speaking, “[r]estrictive covenants will
be construed to carry out the intention of the parties.”
Westpark Walk Owners v. Stewart Holdings, 288 Ga.App.
633, 636(2), 655 S.E.2d 254 (2007). When a covenant is
clear and unambiguous, it is attributed its plain meaning.
See Lake Arrowhead Property Owners Assn. v. Dalton,
257 Ga.App. 655, 656, 572 S.E.2d 25 (2002). When the
covenant is less clear, a court must attempt to ascertain its
intent from an examination of the entire document in
which the covenant is found. Corp. of Presiding Bishop of
Church of Jesus Christ of Latter–Day Saints v. Statham,
243 Ga. 448, 449, 254 S.E.2d 833 (1979). “[I]f the
manifest intent of the parties can be ascertained from the
covenants as a whole, no ambiguity exists,” and there is
no need for judicial construction. Westpark, 288 Ga.App.
at 636(2), 655 S.E.2d 254. But if the intent of the parties
cannot be discerned from the document as a whole, any
ambiguity must be **792 strictly construed in favor of the
property owner, Douglas v. Wages, 271 Ga. 616, 617(1),
523 S.E.2d 330 (1999), inasmuch as “restrictions on
private property are generally not favored in Georgia,”
Canterbury Forest Assn. v. Collins, 243 Ga.App. 425,
427(1), 532 S.E.2d 736 (2000), and generally speaking,
an owner of land has the right to use it for “any lawful
purpose.” Holbrook v. Davison, 258 Ga. 844, 845(1), 375
S.E.2d 840 (1989). Thus, “[r]estrictions upon an owner’s
use of land must be clearly established,” id., and
covenants restricting the use of real property may not be
enlarged or extended by judicial construction. Lake
Arrowhead, 257 Ga.App. at 656, 572 S.E.2d 25 (2002).

See also England v. Atkinson, 196 Ga. 181, 184(1), 26
S.E.2d 431 (1943) (“When it is sought to *318 restrict one
in the use of his own private property for any lawful
purpose, the ground for such interference must be clear
and indubitable. The word indubitable in its literal sense
means without doubt.”) (citation and punctuation
omitted); King v. Baker, 214 Ga.App. 229, 235(5), 447
S.E.2d 129 (1994) (“A covenant plainly expressed cannot
be broadened by parol proof of a covenantor.”) (citation
omitted).
[7]

The fourth sentence of Section 6.01 says nothing at all
about rentals, and it certainly does not clearly and
unambiguously prohibit any rentals. The question, then, is
whether we can discern a manifest intention to prohibit
such rentals from an examination of the covenants as a
whole. We cannot. In the first place, it is not apparent to
us that the fourth sentence is meant to apply to the Grave
de Peraltas at all. By its own terms, the fourth sentence
requires an owner to “designate in writing the names of
persons entitled to use, by lease, agreement, or otherwise,
the Parcel and Common Areas under this provision,”
(emphasis supplied), but it is unclear whether “under this
provision” is intended to identify certain designations or
the kind of persons that must be designated.3 If it is meant
to identify certain designations, then presumably it is
speaking of the requirement to designate described in the
third sentence, which is the only other requirement to
designate specified in Section 6.01. And if that were the
case, the fourth sentence would not apply to the Grave de
Peraltas at all, inasmuch as the third sentence is expressly
limited to parcels owned by an entity or group of twelve
or more persons.4
On the other hand, if “under this provision” is meant to
identify the kind of persons that must be designated, then
the designation requirement would appear to apply to the
Grave de Peraltas. But that would not help the
Association in this case because, we think, short-term
renters without an ownership interest are not among the
persons who must be designated. As a whole, the first
paragraph of Section 6.01 is concerned with the use of
individual parcels, as well as the common areas of
Blackberry Mountain, by owners.5 Indeed, the *319 first
sentence of that paragraph speaks of “the use of each
Parcel... and the use of any Common Area by the Owner
or Owners of any Parcel,” and the third sentence speaks
of “the persons ... who shall have the right to use the
owned Parcel or any Common Area and who shall have
any right to use any portion of the property as Owners.”
Accordingly, if the fourth sentence applies to the Grave
de Peraltas at all, it can only be reasonably understood to
require that they designate the persons entitled to use their
property “as Owners.”

© 2018 Thomson Reuters. No claim to original U.S. Government Works.
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This understanding of the fourth sentence is confirmed,
we think, by the fact that an **793 owner cannot
designate more than twelve persons entitled to use the
property under the third sentence, but no such limitation
applies to a designation under the fourth sentence. If any
person entitled to use a parcel, whether an owner or not,
had to be designated, then the covenants would permit a
parcel having a corporate owner or more than twelve
individual owners to designate only twelve users, whereas
a parcel owned by only one or two owners could
designate three hundred users. That, almost certainly, is
not what was intended by Section 6.01, and so the fourth
sentence must be understood to refer only to a designation
of persons entitled to use “as Owners.” The Association
does not contend that the persons to whom the Grave de
Peraltas occasionally rent their home use the property “as

Owners,” and for that reason, we conclude that Section
6.01 cannot reasonably be construed to prohibit their
rentals of their home. Accordingly, the Grave de Peraltas
are entitled to summary judgment, and we reverse the
decision below.
Judgment reversed.

BARNES, P.J., and ADAMS, J., concur.
All Citations
315 Ga.App. 315, 726 S.E.2d 789, 12 FCDR 1381

Footnotes
1

The Association only objects to “short-term rentals,” which it appears to define as a rental for a term of less than four
months.

2

The court below certified its denial of the motion for summary judgment for immediate review, and the Grave de
Peraltas timely filed an application for interlocutory review, which we granted. See OCGA § 5–6–34(b).

3

In other words, it is unclear whether this sentence should be read as “designate in writing ... under this provision” or
“the names of persons entitled to use ... under this provision.”

4

If the fourth sentence is limited to those parcels identified in the third sentence, then the third and fourth sentences are
somewhat duplicative. If, on the other hand, the fourth sentence stands alone, its requirements largely would subsume
those of the third sentence, rendering much of the third sentence surplusage. The usual rule that we will not interp ret a
contract in a way that renders one or more of its provisions meaningless, therefore, is simply not very helpful in this
case. See Deep Six, Inc. v. Abernathy, 246 Ga.App. 71, 74(2), 538 S.E.2d 886 (2000) (a construction that renders
portions of the contract language meaningless should be avoided).

5

Section 6.01 refers to “Owners,” and Section 1.06 of the covenants defines “Owner” as “ the record owner ... of a fee
simple title to any parcel.”

End of Document
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Brief	
  History:	
  	
  Runaway	
  Success
• 1980: Purdue	
  brings	
  MS	
  Contin	
  to	
  market
• 1980:	
  Porter	
  and	
  Jick study	
  (less	
  than	
  1%	
  addiction)	
  
• 1996:	
  Purdue	
  brings	
  OxyContin	
  to	
  market
• 1996:	
  American	
  Pain	
  Society	
  adds	
  “Pain”	
  to	
  4	
  vital	
  signs	
  	
  
(pulse,	
  temperature,	
  blood	
  pressure,	
  respiration	
  rate)
• 2001/2002:	
  Oxy	
  sales	
  reach	
  $3	
  Billion	
  (1996-‐$44	
  Million)	
  	
  	
  	
  	
  
• 2003:	
  more	
  than	
  half	
  of	
  Oxy	
  prescribers	
  are	
  primary	
  
care	
  doctors	
  (not	
  end-‐of-‐life	
  or	
  acute	
  pain	
  specialists)

Brief	
  History:	
  	
  Marketing	
  Strategies	
  
• Advertising	
  in	
  medical	
  journals:	
  aura	
  of	
  legitimacy	
  
• Key	
  Opinion	
  Leaders:	
  national	
  experts
• Conferences:	
  Continuing	
  Medical	
  Education
• Local	
  influencers:	
  paid	
  to	
  attend	
  
• Off-‐label	
  promotions:	
  beyond	
  FDA-‐approved	
  statements
• “Pseudo-‐addiction”:	
  withdrawal	
  requires	
  greater	
  doses
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Brief	
  History:	
  	
  Repeated	
  Violations	
  
• 2007:	
  Purdue	
  pleads	
  guilty	
  to	
  understating	
  OxyContin’s	
  
potential	
  for	
  addiction-‐-‐$634	
  million	
  in	
  penalties	
  
• 2008:	
  	
  McKesson	
  and	
  Cardinal	
  cited	
  by	
  DEA	
  for	
  under-‐
reporting	
  “suspicious	
  orders”-‐-‐$48.5	
  million	
  in	
  fines	
  
• 2016:	
  	
  Cardinal	
  again	
  cited-‐-‐$44	
  million	
  in	
  fines	
  
• 2017:	
  	
  Mallinkrodt cited-‐-‐$35	
  million	
  in	
  fines
• 2017:	
  McKesson	
  again	
  cited-‐-‐$150	
  million	
  in	
  fines	
  (only	
  
reported	
  16	
  “suspicious	
  orders”	
  out	
  of	
  1.6	
  million)	
  

Brief	
  History:	
  	
  Sobering	
  Facts	
  	
  
• US	
  opioid	
  prescriptions	
  in	
  2012:	
  282	
  million	
  
• Doses	
  to	
  Kermit,	
  WV	
  (pop.	
  292)	
  during	
  2	
  years:	
  9	
  million
• GA	
  prescriptions	
  in	
  2013:	
  9	
  million	
  (91	
  per	
  100	
  persons)	
  	
  
• GA	
  overdose	
  deaths	
  in	
  2015:	
  1,307	
  (70%	
  opioids/heroin)	
  
• US	
  overdose	
  deaths	
  in	
  2016:	
  	
  64,000	
  
• Americans	
  addicted	
  to	
  opioids	
  in	
  2017:	
  2.1	
  million
• National	
  Economic	
  burden:	
  Over $500	
  Billion/year	
  (CEA)	
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Opioid	
  Litigation:	
  Who	
  are	
  the	
  Plaintiffs?
• Municipalities:	
  	
  States,	
  Counties,	
  Cities,	
  Townships,	
  
Fire	
  Districts	
  
• Third	
  Party	
  Payors:	
  	
  Unions,	
  Healthcare	
  plans,	
  Risk	
  
Pools	
  
• Healthcare	
  Providers:	
  	
  Hospitals,	
  EMS
• Tribes:	
  	
  Cherokee,	
  Choctaw,	
  Arapaho
• Individuals	
  

Opioid	
  Litigation:	
  MDL	
  Originating	
  Jurisdictions
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Opioid	
  Litigation:	
  Who	
  are	
  the	
  Defendants?	
  
• Manufacturers: Purdue,	
  J&J/Janssen,	
  Endo,	
  
Cephalon/Teva,	
  Allergan/Actavis,	
  Insys
• Distributors:	
  	
  AmerisourceBergen,	
  Cardinal,	
  McKesson
• Pharmacies:	
  	
  CVS,	
  Walgreens,	
  Costco
• PBMs:	
  	
  Express	
  Scripts,	
  Caremark,	
  Optum
• Experts:	
  	
  Dr.	
  Webster,	
  Dr.	
  Portenoy
• Non-‐Profits:	
  	
  AAPM,	
  JCAHO	
  
• Sackler family:	
  	
  individuals	
  and	
  estates

Opioid	
  Litigation:	
  What	
  are	
  the	
  Claims?
• Nuisance: injury	
  to	
  community,	
  rehabilitation	
  costs,	
  
EMS,	
  crime,	
  child	
  protective	
  care,	
  worker’s	
  comp	
  
• Negligence:	
  	
  allowed	
  diversion	
  of	
  opioids	
  
• Consumer	
  fraud/deceptive	
  practices:	
  deceived	
  
consumers/prescribers,	
  promoted	
  off-‐label	
  use	
  
• False	
  claims:	
  obtained	
  reimbursement	
  for	
  
ineffective/improper	
  products	
  	
  	
  
• Conspiracy/RICO:	
  collusion	
  among	
  manufacturers,	
  
distributors,	
  experts,	
  others	
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Opioid	
  Litigation:	
  What	
  are	
  the	
  Defenses?
• No	
  public	
  nuisance	
  suit:	
  	
  actually	
  private	
  right	
  of	
  action	
  
• No	
  proximate	
  cause:	
  too	
  many	
  intervening	
  factors	
  
• Statute	
  of	
  limitations:	
  time	
  has	
  expired	
  to	
  bring	
  claims	
  	
  
• Preemption:	
  FDA	
  has	
  authority	
  over	
  opioids
• Safe	
  harbor:	
  states	
  limit	
  liability	
  re-‐FDA	
  approved	
  drugs
• Learned	
  Intermediary:	
  doctors	
  made	
  own	
  decisions
• Statewide	
  Concern:	
  municipalities	
  have	
  no	
  authority
• Municipal	
  Cost	
  Recovery:	
  no	
  claim	
  for	
  routine	
  expenses	
  
• Contingency	
  fees:	
  ethical	
  breach	
  by	
  municipal	
  lawyers	
  	
  	
  	
  

Opioid	
  Litigation:	
  State	
  Courts
• Nationally,	
  800+	
  municipal	
  filings	
  in	
  state	
  courts
• AGs	
  – MA,	
  FL,	
  TX,	
  TN,	
  NV,	
  NC,	
  ND,	
  NY,	
  etc.	
  (27	
  total)	
  	
  
• TX	
  -‐ 16	
  municipal	
  cases	
  moved	
  into	
  Texas	
  MDL
• AR	
  -‐ Omnibus	
  complaint:	
  AG/75	
  counties/210+	
  cities
• OK	
  -‐ AG	
  case	
  on	
  track	
  for	
  trial	
  by	
  5/29/2019	
  
• NY	
  -‐ “mini-‐MDL”	
  -‐ all	
  cases	
  go	
  to	
  Supreme	
  Court,	
  Suffolk	
  
County	
  (denied	
  manufacturers’	
  MTDs	
  6/18/2018)
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Opioid	
  Litigation:	
  State	
  Courts-‐Jurisdictional	
  War
• Removal	
  if	
  “complete	
  diversity”(28	
  U.S.C.	
  § 1332)
• Defendants	
  are	
  citizens	
  where	
  incorporated	
  and/or	
  
where	
  home	
  office	
  located	
  (CA,	
  PA,	
  DE,	
  NY,	
  TX,	
  etc.)
• Plaintiffs	
  add	
  in-‐state	
  defendants	
  (doctors,	
  clinics)
• Fraudulent	
  joinder:	
  added	
  party	
  has	
  nothing	
  to	
  do	
  
with	
  case,	
  or	
  no	
  possibility	
  of	
  recovery
• Fraudulent	
  misjoinder:	
  added	
  party	
  is	
  connected	
  to	
  
case,	
  but	
  not	
  needed	
  to	
  resolve	
  this	
  action	
  
• Inconsistent	
  results	
  (e.g.	
  WV,	
  Fourth	
  Circuit)	
  	
  	
  

Opioid	
  Litigation:	
  State	
  Courts-‐Jurisdictional	
  War
• AG	
  parens patriae	
  suit	
  avoids	
  removal	
  (AU	
  Optronics,	
  
SCOTUS	
  2014)	
  even	
  if	
  no	
  diversity;	
  but
• Removal	
  if	
  “Federal	
  Question”-‐ “arising	
  under	
  the	
  .	
  .	
  .	
  
laws	
  .	
  .	
  .	
  of	
  the	
  United	
  States”	
  (28	
  U.S.C.	
  §1331)
• Claim	
  involves	
  FDA	
  or	
  CSA	
  
• “Federal	
  Officer”-‐ “any	
  officer	
  of	
  the	
  United	
  States	
  .	
  .	
  .	
  
[or]	
  under	
  color	
  of	
  such	
  office”	
  (28	
  U.S.C.	
  § 1442)
• Many	
  tribes	
  – Pharmaceutical	
  Prime	
  Vendor	
  contract	
  
• Center	
  Point	
  v.	
  McKesson	
  – PPV	
  	
  contract	
  with	
  VA	
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Opioid	
  Litigation:	
  The	
  Federal	
  MDL
• 2014-‐Chicago	
  among	
  first	
  filers	
  (removed	
  N.D.	
  Ill.)	
  
• 2017-‐Dozens	
  of	
  cases,	
  MDL	
  formed:	
  In	
  re	
  National	
  
Prescription	
  Opiate	
  Litigation (17-‐md-‐2804,	
  N.D.	
  Oh.)
• Judge	
  Dan	
  Aaron	
  Polster – activist,	
  seeking	
  resolution	
  
• Structure:	
  3	
  co-‐leads,	
  16-‐member	
  PEC,	
  liaison	
  group	
  	
  
• Early	
  push	
  for	
  settlement	
  talks,	
  including	
  state	
  AGs
• At	
  8/13/2018,	
  47	
  CTOs:	
  981	
  federal	
  cases	
  to	
  MDL*
• MDL	
  stays	
  local	
  cases,	
  except	
  remand	
  actions

Opioid	
  Litigation:	
  MDL	
  Case	
  Management-‐
Evidence
• DEA	
  “ARCOS”	
  Data	
  (2006	
  -‐ 2014)	
  provided	
  to	
  all	
  parties
• City	
  of	
  Chicago documents/ESI	
  from	
  all	
  defendants	
  	
  
provided	
  to	
  all	
  parties
• Depositions:	
  strict	
  calendar,	
  limits-‐number	
  and	
  time
• Coordination:	
  “this	
  Court	
  intends	
  to	
  coordinate	
  with	
  
State	
  courts	
  .	
  .	
  .	
  to	
  the	
  fullest	
  extent	
  possible”	
  including	
  
“coordination	
  of	
  written	
  discovery	
  and	
  deposition	
  
protocols	
  and	
  cross-‐noticing	
  of	
  depositions.”	
  

Chapter 8
9 of 50

Opioid	
  Litigation:	
  MDL	
  Case	
  Management-‐Timing
• “Track	
  One”	
  -‐ 3	
  Ohio	
  cases	
  (Summit,	
  Cuyahoga,	
  
Cleveland):	
  trial	
  begins	
  9/2019	
  (was	
  3/1/2019)
• Ohio	
  and	
  Illinois	
  (Summit,	
  Chicago):	
  complaints	
  by	
  
4/25/2018,	
  motions	
  to	
  dismiss	
  by	
  5/25/2018
• West	
  Virginia,	
  Michigan	
  and	
  Florida	
  (Cabell,	
  Monroe,
Broward):	
  complaints	
  4/25/2018,	
  MTD	
  6/8/2018
• Alabama:	
  complaint	
  5/9/2018,	
  MTD	
  6/18/2018
• Tribes:	
  complaint	
  7/9/2018,	
  MTD	
  8/6/2018
• Hospitals/Third-‐Party	
  Payors:	
  select	
  by	
  5/11/2018	
  

Opioid	
  Litigation:	
  MDL	
  Motions	
  to	
  Dismiss-‐
Statewide	
  Concern	
  (Broward	
  County)
“Just	
  as	
  these	
  principles	
  preclude	
  local	
  ordinances	
  that	
  
seek	
  to	
  regulate	
  matters	
  of	
  statewide	
  concern,	
  the	
  same	
  
limitations	
  apply	
  equally	
  to	
  litigation brought	
  by	
  political	
  
subdivisions.	
  .	
  .	
  .	
  The	
  Florida	
  AG	
  “cited	
  [the	
  statewide	
  
concern]	
  in	
  initiating	
  her	
  own	
  lawsuit	
  against	
  
manufacturers	
  and	
  distributors	
  of	
  opioids.	
  Through	
  that	
  
suit,	
  the	
  AG	
  seeks	
  to	
  vindicate	
  the	
  interests	
  of	
  Florida	
  and	
  
its	
  citizens.”
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Opioid	
  Litigation:	
  MDL	
  Motions	
  to	
  Dismiss-‐
Municipal	
  Cost	
  Recovery	
  (Broward	
  County)
“Even	
  if	
  Plaintiff’s	
  claims	
  were	
  otherwise	
  viable,	
  the	
  
municipal	
  cost	
  recovery	
  rule	
  forbids	
  Broward	
  County	
  
from	
  recovering	
  the	
  damages	
  that	
  it	
  seeks.	
  Plaintiff’s	
  
claimed	
  damages	
  are	
  textbook	
  examples	
  of	
  the	
  costs	
  that	
  
a	
  government	
  entity	
  may	
  not	
  recover	
  through	
  litigation:	
  
the	
  costs	
  of	
  police,	
  fire,	
  and	
  emergency	
  services;	
  
expenses	
  incurred	
  providing	
  residents	
  with	
  medical	
  care;	
  
and	
  the	
  burden	
  on	
  the	
  judicial	
  system.”

Opioid	
  Litigation:	
  MDL	
  Motions	
  to	
  Dismiss-‐
Municipal	
  Cost	
  Recovery	
  (Broward	
  County)
“In	
  Florida,	
  as	
  elsewhere,	
  the	
  government	
  may	
  not	
  seek	
  
‘reimbursement	
  for	
  expenditures	
  made	
  in	
  its	
  
performance	
  of	
  governmental	
  functions’	
  absent	
  ‘express	
  
legislative	
  authorization.’”	
  (Penelas v.	
  Arms	
  Tech.,	
  Inc.,	
  
1999	
  WL	
  1204353,	
  at	
  *4	
  (Fla.	
  Cir.	
  Ct.	
  Dec.	
  13,	
  1999),	
  aff’d,	
  
778	
  So.2d	
  1042	
  (Fla.	
  Dist.	
  Ct.	
  App.	
  2001).	
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Opioid	
  Litigation:	
  MDL	
  Motions	
  to	
  Dismiss-‐
Fraud	
  (Broward	
  County)
“[T]he	
  County	
  fails	
  .	
  .	
  .	
  to	
  identify	
  any	
  County	
  prescriber	
  
who	
  was	
  exposed	
  to	
  the	
  .	
  .	
  .	
  alleged	
  deceptive	
  marketing;	
  
.	
  .	
  .	
  to	
  identify	
  when	
  or	
  by	
  whom	
  any	
  alleged	
  
misrepresentation	
  or	
  omission	
  was	
  made	
  to	
  any	
  County	
  
prescriber;	
  and	
  to	
  identify	
  any	
  County	
  prescriber	
  who	
  
wrote	
  an	
  allegedly	
  harmful	
  or	
  medically	
  unnecessary	
  
opioid	
  prescription	
  as	
  a	
  result	
  of	
  the	
  alleged	
  deceptive	
  
marketing.”

Opioid	
  Litigation:	
  MDL	
  Motions	
  to	
  Dismiss-‐
Statutory	
  Immunity	
  (Monroe	
  County,	
  MI)
“MCL	
  § 600.2946(5)	
  provides	
  broad	
  immunity	
  .	
  .	
  .	
  sellers	
  
of	
  prescription	
  drugs	
  are	
  immune	
  from	
  all	
  tort	
  liability,	
  so	
  
long	
  as	
  “the	
  drug	
  was	
  approved	
  for	
  safety	
  and	
  efficacy	
  by	
  
the	
  [FDA],	
  and	
  the	
  drug	
  and	
  its	
  labeling	
  were	
  in	
  
compliance	
  with	
  the	
  [FDA’s]	
  approval	
  at	
  the	
  time	
  the	
  
drug	
  left	
  the	
  control	
  of	
  the	
  manufacturer	
  or	
  seller.”	
  “[A]	
  
manufacturer	
  or	
  seller	
  of	
  a	
  drug	
  	
  .	
  .	
  .	
  approved	
  by	
  the	
  FDA	
  
has	
  an	
  absolute	
  defense	
  to	
  a	
  products	
  liability	
  claim.”	
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Opioid	
  Litigation:	
  MDL	
  -‐ Early	
  Indications?	
  
6/18/2018:	
  NY	
  ‘MDL’	
  (Judge	
  Garguilo)	
  denies	
  MTDs:
• Fraud:	
  “defendants’	
  argument	
  that	
  the	
  plaintiffs	
  must	
  
allege	
  and	
  prove	
  [that]	
  a	
  particular	
  misstatement	
  led	
  a	
  
specific	
  physician	
  to	
  write	
  a	
  particular	
  opioid	
  
prescription	
  for	
  a	
  patient	
  is	
  rejected.”	
  
• Preemption:	
  “the	
  FDA’s	
  approval	
  of	
  opioids	
  .	
  .	
  .	
  does	
  
not	
  mean	
  that	
  .	
  .	
  .	
  the	
  plaintiffs	
  herein	
  may	
  not	
  seek	
  to	
  
protect	
  their	
  residents	
  from	
  the	
  unlawful	
  activities	
  of	
  
defendants	
  concerning	
  those	
  drugs	
  .	
  .	
  .”

Opioid	
  Litigation:	
  MDL	
  -‐ Early	
  Indications?	
  
6/18/2018:	
  	
  NY	
  ‘MDL’	
  (Judge	
  Garguilo)	
  orders,	
  cont’d:	
  
• Public	
  nuisance:	
  claims	
  can	
  proceed-‐-‐public	
  health	
  can	
  
be	
  a	
  right	
  “common	
  to	
  the	
  general	
  public”
• Municipal	
  cost	
  recovery:	
  defendants	
  cite	
  no	
  case	
  where	
  
governments	
  are	
  prevented	
  from	
  suing	
  “to	
  remedy	
  
public	
  harm	
  caused	
  by	
  intentional,	
  persistent	
  course	
  of	
  
deceptive	
  conduct”-‐ “to	
  do	
  so	
  would	
  distort	
  the	
  
doctrine	
  beyond	
  recognition.”
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Whether	
  to	
  File
• Has	
  the	
  municipality	
  been	
  damaged?
• Is	
  there	
  an	
  insurer	
  or	
  third	
  party	
  payor?
• Are	
  there	
  sufficient	
  records?	
  (MDL	
  requires	
  
“Government	
  Plaintiff	
  Fact	
  Sheet”—back	
  to	
  2008)
• Are	
  there	
  resources/processes	
  to	
  marshal	
  the	
  data?
• Effect	
  on	
  operations?	
  (litigation	
  hold,	
  etc.)
• Will	
  the	
  municipality	
  actually	
  receive	
  funds	
  for	
  use	
  in	
  
attacking	
  the	
  problem	
  (Tobacco	
  MDL-‐funds	
  not	
  sent	
  to	
  
localities,	
  low	
  percentage	
  used	
  to	
  curb	
  smoking)	
  	
  	
  

Where	
  to	
  File
• In-‐state	
  advantages:

• Familiarity	
  with	
  local	
  courts	
  and	
  judges
• Sympathetic	
  jurors,	
  drawn	
  from	
  small	
  area
• Jury	
  unanimity	
  not	
  required	
  in	
  all	
  states
• State-‐specific	
  fraud	
  and	
  false	
  claims	
  laws	
  
• Not	
  lost	
  among	
  1000+	
  plaintiffs-‐differing	
  
size/damages	
  
• More	
  direct	
  contact	
  with	
  defense	
  counsel
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Where	
  to	
  File
• In-‐state	
  disadvantages:

• Unless	
  consolidated	
  with	
  other	
  state	
  actions	
  (as	
  in	
  
AR,	
  TX,	
  NY,	
  CT),	
  results	
  in	
  dozens	
  of	
  duplicative	
  and	
  
competing	
  suits
• MDL	
  will	
  still	
  exert	
  influence	
  
• Smallest	
  jurisdictions	
  may	
  not	
  afford	
  own	
  actions
• Local	
  counsel	
  may	
  not	
  have	
  experience	
  or	
  resources
• If	
  AG	
  action,	
  will	
  recovery	
  get	
  to	
  municipalities?

Where	
  to	
  File
• Federal/MDL	
  advantages:

• Judge	
  Polster’s activist	
  approach—first	
  trials	
  set	
  for	
  
September	
  2019,	
  rigorous	
  push	
  for	
  settlement	
  
• Reduces	
  duplicative	
  discovery	
  and	
  pleadings
• Participation	
  by	
  US	
  as	
  Friend	
  of	
  Court
• Federal	
  RICO-‐treble	
  damages
• Defendants’	
  focus,	
  ahead	
  of/in	
  lieu	
  of	
  state	
  actions
• Most	
  experienced/qualified	
  plaintiffs’	
  counsel
• Subsequent	
  filers	
  can	
  mimic/join	
  action
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Where	
  to	
  File
• Federal/MDL	
  disadvantages:

• Generalizes/merges	
  disparate	
  claims	
  and	
  damages	
  
• Handful	
  of	
  firms	
  control	
  process	
  and	
  govern	
  outcome
• Smaller	
  jurisdictions	
  have	
  little	
  voice	
  or	
  influence
• Might	
  forego	
  benefits	
  of	
  state-‐specific	
  fraud	
  and	
  false	
  
claims	
  protections	
  
• Will	
  recovery	
  be	
  divided	
  equitably	
  among	
  all	
  
municipalities?	
  
• Juries	
  from	
  large	
  Districts,	
  must	
  be	
  unanimous

Attacking	
  the	
  Problem:	
  Federal	
  
• White	
  House	
  -‐ “public	
  health	
  crisis”	
  10/2017;	
  set	
  up	
  
Commission.	
  	
  3/2018	
  -‐ death	
  penalty	
  for	
  dealers	
  	
  	
  
• DEA	
  -‐ Move	
  fentanyl	
  and	
  analogues	
  to	
  Schedule	
  I
• FDA	
  -‐ Remove	
  opioid	
  ads	
  from	
  social	
  media
• Congress	
  -‐ CARA	
  2.0-‐Comprehensive	
  

Addiction/Recovery	
  Act	
  
• White	
  House	
  -‐ 8/15/2018:	
  calls	
  on	
  DOJ	
  to	
  sue	
  
pharma	
  companies,	
  set	
  production	
  limits,	
  pressure	
  
China	
  re:	
  fentanyl	
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Attacking	
  the	
  Problem:	
  Federal	
  	
  
CARA	
  2.0-‐Comprehensive	
  Addiction/Recovery	
  Act	
  
• 3-‐day	
  limit	
  on	
  initial	
  opioid	
  prescriptions
• PAs/nurses	
  can	
  prescribe	
  buprenorphine	
  
• Doctors/pharmacists	
  must	
  use	
  PDMPs
• Increased	
  penalties	
  re:	
  Suspicious	
  Order	
  Reports
• National	
  standard	
  for	
  addiction	
  recovery	
  housing	
  

Supported	
  by	
  Sens.	
  Portman	
  (R-‐OH),	
  Whitehouse	
  (D-‐RI),	
  
Capito (R-‐WV),	
  Klobuchar	
  (D-‐MN),	
  Sullivan	
  (R-‐AK),	
  
Hassan	
  (D-‐NH),	
  Cassidy	
  (R-‐LA),	
  Cantwell	
  (D-‐WA).

Attacking	
  the	
  Problem:	
  Federal
• CARA	
  -‐ $1	
  Billion:	
  
•
•
•
•
•

$300	
  million-‐medications	
  for	
  opioid	
  addiction
$300	
  million-‐first	
  responder	
  training/naloxone	
  
$200	
  million-‐long-‐term	
  recovery	
  programs	
  
$100	
  million-‐pregnant/postpartum	
  women
$100	
  million-‐criminal	
  justice	
  and	
  education
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Attacking	
  the	
  Problem:	
  Federal
• How	
  to	
  Spend	
  $100	
  Billion	
  on	
  the	
  Opioid	
  Crisis
• Treatment	
  -‐ 47%
• Demand	
  -‐ 27%
• Harm	
  Reduction	
  -‐ 15%
• Supply	
  -‐ 11%
Josh	
  Katz,	
  “How	
  a	
  Police	
  Chief,	
  a	
  Governor,	
  and	
  a	
  Sociologist	
  Would	
  Spend	
  
$100	
  Billion	
  to	
  Solve	
  the	
  Opioid	
  Crisis”	
  NEW YORK TIMES,	
  Feb.	
  14,	
  2018.	
  	
  

Attacking	
  the	
  Problem:	
  States
• State	
  Solutions

• 6	
  states	
  including	
  FL	
  declared	
  public	
  health	
  crisis
• AL-‐State	
  of	
  Alabama	
  Opioid	
  Action	
  Plan	
  12/2017	
  	
  	
  	
  	
  
http://www.mh.alabama.gov/Downloads/CO/AlabamaOpioid
Overdose_AddictionCouncilReport.pdf	
  

• NJ-‐Gov.	
  Christie	
  initiatives
• NY-‐“Healing	
  New	
  York”	
  program
• DE-‐Opioid	
  Guidelines	
  for	
  Healthcare	
  Providers	
  	
  

http://www.helpisherede.com/Content/Documents/Prescription_Opioi
d_Fact_Sheet_for_Providers.pdf
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Attacking	
  the	
  Problem:	
  States
• State	
  Solutions

• 49	
  states	
  now	
  require	
  PDMPs	
  (except	
  MO)
• 28	
  states	
  now	
  impose	
  caps	
  on	
  opioid	
  prescriptions	
  
• NE	
  -‐ HB	
  931:	
  7	
  day	
  maximum	
  for	
  18	
  and	
  under	
  
• TN	
  -‐ 5	
  day	
  maximum	
  new	
  patients,	
  	
  40	
  MMEs	
  /day
• MI	
  – SB	
  274:	
  7	
  day	
  maximum	
  beginning	
  7/1/2018	
  
• http://www.affirmhealth.com/blog/opioid-‐prescribing-‐guidelines-‐a-‐
state-‐by-‐state-‐overview

Attacking	
  the	
  Problem:	
  States

28	
  States	
  with	
  Opioid	
  Prescription	
  Caps	
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Attacking	
  the	
  Problem:	
  Georgia
2017:	
  Ga	
  Assembly	
  makes	
  naloxone	
  available	
  OTC	
  	
  
HB	
  249: July	
  1,	
  2017-‐Report	
  Rx	
  to	
  PDMP	
  w/in	
  24	
  hours	
  (vs.	
  7	
  days)
§ 16-‐13-‐63.	
  Liability;	
  review	
  of	
  PDMP	
  data	
  when	
  filling	
  certain	
  
prescriptions;	
  cause	
  of	
  action	
  for	
  civil	
  damages:
July	
  1,	
  2018-‐ “any	
  person	
  initially	
  prescribing	
  a	
  schedule	
  II	
  opioid	
  .	
  .	
  .	
  
shall	
  seek	
  and	
  review	
  a	
  patient’s	
  PDMP	
  information .	
  .	
  .	
  unless:	
  
-‐ Rx	
  3	
  days	
  or	
  less	
  	
  and	
  no	
  more	
  than	
  26	
  ‘pills’
-‐ Inpatient	
  in	
  a	
  hospital,	
  hospice,	
  etc.	
  and	
  used	
  on	
  premises
-‐ Outpatient	
  surgery,	
  Rx	
  10	
  days	
  or	
  less	
  and	
  no	
  more	
  than	
  40	
  ‘pills’
-‐ Patient	
  terminally	
  ill	
  and/or	
  being	
  treated	
  for	
  cancer
But-‐”Prescribers	
  who	
  violate	
  the	
  requirement	
  to	
  check	
  the	
  PDMP	
  
will	
  be	
  held	
  administratively	
  liable	
  to	
  their	
  licensing	
  board”

Attacking	
  the	
  Problem:	
  Georgia
(C)	
  A	
  prescriber	
  who	
  violates	
  this	
  paragraph	
  shall	
  be	
  held	
  
administratively	
  accountable	
  to	
  the	
  state	
  regulatory	
  board	
  
governing	
  such	
  prescriber	
  but	
  shall	
  not	
  be	
  held	
  civilly	
  liable	
  
for	
  damages	
  to	
  any	
  person	
  in	
  any	
  civil	
  or	
  administrative	
  
action	
  or	
  criminally	
  responsible	
  for	
  injury,	
  death,	
  or	
  loss	
  to	
  
person	
  or	
  property	
  on	
  the	
  basis	
  that	
  such	
  prescriber	
  did	
  or	
  
did	
  not	
  seek	
  or	
  obtain	
  information	
  from	
  such	
  data	
  base	
  
when	
  prescribing	
  such	
  substance.
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Attacking	
  the	
  Problem:	
  Georgia
(2)	
  Any	
  of	
  the	
  following	
  opiates,	
  including	
  their	
  isomers,	
  esters,	
  
ethers,	
  salts,	
  and	
  salts	
  of	
  isomers…:,
(A)	
  Alfentanil;	
  (A.1)	
  Alphaprodine;	
  	
  (B)	
  Anileridine;	
  	
  (C)	
  Bezitramide;	
  	
  (D)	
  
Dihydrocodeine;	
  (E)	
  Diphenoxylate;	
  (F)	
  Fentanyl;	
  (G)	
  Isomethadone;	
  (G.5)	
  
Levo-‐alphacetylmethadol /	
  levomethadyl acetate,	
  LAAM);	
  (H)	
  
Levomethorphan;	
  	
  (I)	
  Levorphanol;	
  (J)	
  Methazocine;	
  	
  (K)	
  Methadone;	
  (	
  L)	
  
Methadone-‐Intermediate,	
  4-‐cyano-‐2-‐dimethylamino-‐4,	
  4-‐di-‐henyl	
  butane;	
  
(M)	
  Moramide-‐Intermediate,	
  2-‐methyl-‐3-‐morpholino-‐1,	
  1-‐diphenyl-‐propane-‐
carboxylic	
  acid;	
  (N)	
  Pethidine	
  (meperidine);	
  	
  (O)	
  Pethidine-‐Intermediate-‐A,	
  4-‐
cyano-‐1-‐methyl-‐4-‐phenylpi-‐peridine;	
  (P)	
  Pethidine-‐Intermediate-‐B,	
  ethyl-‐4-‐
phenylpiperidine-‐4-‐carboxylate;	
  (Q)	
  Pethidine-‐Intermediate-‐C,	
  1-‐methyl-‐4-‐
phenylpiperidine-‐4-‐carboxylic	
  acid;	
  (R)	
  Phenazocine;	
  (S)	
  Piminodine;	
  	
  (T)	
  
Racemethorphan;	
  (U)	
  Racemorphan;	
  (U.1)	
  Remifentanil;	
  (V)	
  Sufentanil;	
  (V.1)	
  
Tapentadol;	
  (W)	
  4-‐anilino-‐N-‐phenethyl-‐4-‐piperidine	
  (ANPP)

Attacking	
  the	
  Problem:	
  States

States	
  with	
  significant	
  opioid	
  death	
  increase	
  2015-‐2016:

Chapter 8
21 of 50

Attacking	
  the	
  Problem:	
  States

Opioid	
  prescriptions	
  declined	
  more	
  than	
  10%	
  in	
  2017	
  

Work	
  to	
  be	
  Done:
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Work	
  to	
  be	
  Done:

Counties	
  with	
  highest	
  controlled	
  substance	
  prescribing

Work	
  to	
  be	
  Done:

Counties	
  with	
  highest	
  PDMP	
  utilization	
  rates	
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Work	
  to	
  be	
  Done:	
  
Ratio	
  of	
  buprenorphine	
  providers	
  to	
  overdose	
  deaths

Work	
  to	
  Be	
  Done:
• Buprenorphine	
  and/or	
  derivatives	
  like	
  
Suboxone	
  (Buprenorphine+Naloxone)	
  are	
  
critical	
  to	
  treatment.	
  
• But	
  are	
  municipalities	
  now	
  liable	
  for	
  failing	
  to	
  
provide	
  it?
-‐ Kortlever v.	
  Whatcom	
  County, no.	
  2:18-‐cv-‐00823	
  
(W.D.	
  Wa.	
  June	
  6,	
  2018)	
  – ACLU	
  files	
  class	
  action	
  for	
  
jail’s	
  failure	
  to	
  make	
  available	
  to	
  all	
  inmates	
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Work	
  to	
  be	
  Done:

How	
  Much	
  Will	
  Kill	
  You?	
  	
  Photo	
  Courtesy	
  Bruce	
  Taylor,	
  New	
  Hampshire	
  State	
  Police	
  Forensics	
  Laboratory

Work	
  to	
  be	
  Done:
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Work	
  to	
  be	
  Done:
Municipalities	
  have	
  a	
  major	
  role	
  to	
  play	
  in	
  
reversing	
  the	
  damage	
  done	
  to	
  American	
  
society	
  by	
  the	
  opioid	
  epidemic.	
  

Thank	
  you-‐
Erich	
  Eiselt,	
  Assistant	
  General	
  Counsel
International	
  Municipal	
  Lawyers	
  Association
51	
  Monroe	
  Street,	
  Suite	
  404
Rockville,	
  Maryland	
  20814
202-‐466-‐5424	
  /	
  ext.	
  7108	
  	
  -‐ eeiselt@imla.org

Andy	
  Davis,	
  Partner
Brinson	
  Askew	
  Berry
615	
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  1st Street
Rome,	
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  -‐ adavis@brinson-‐askew.com
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Too Much of a Bad Thing: Municipalities
and the Opioid Curse
By: Erich Eiselt, IMLA Assistant General Counsel

A

lmost Heaven, But Not:
Residents of “wild and wonderful”
West Virginia are blessed with
spectacular geography. They are also
apparently wracked with unimaginable
levels of pain. Between 2007 and 2012,
America’s pharmaceutical industry
shipped more than 780 million opioid
tablets into the Mountain State.1 That
quantity, 433 pills per person, would have
been sufficient to medicate all 1.8 million
of its residents--men, women and children-continuously for nearly seven months. Not
surprisingly, West Virginia suffers today
from the highest rate of overdose deaths
in the country, in recent years losing more
lives to drugs than to traffic accidents and
firearms combined.2
The opioid curse is hardly confined
to one sparsely-populated state in the
Appalachians. Although it got its initial
foothold in Eastern communities left
barren by the departure of coal mining
and manufacturing jobs, the crisis is
now engulfing municipalities across the
country, large and small, wealthy and
impoverished. Its spread has been enabled
in large measure by the irresponsible
behavior of prescription drug makers,
distributors, prescribers, pain clinics,
retailers—and the lobbyists, lawyers and
public relations professionals who defend
and massage the facts of their damaging
behavior. In 2016, more than 64,000
Americans died from drug overdose—a
figure greater than the toll from the entire
Viet Nam war—and the pace is increasing.3

6 Municipal Lawyer

The dead are the most brutal casualties
of the crisis, but only a small segment.
More than two million4 of our fellow
citizens have fallen into addiction, ceasing
to be productive members of society,
driven by insatiable drug dependency to
abandon schooling and careers, concoct
disabilities, avoid parental duties,
and commit fraud, petty thievery and
violent crime—overtaxing the services of
emergency, law enforcement, correction,
rehabilitation and child protective
workers. The burden on local government
is staggering.
Today, nearly 400 cities, counties,
townships, hospitals, insurers, tribes,
unions, states and other plaintiffs seek
legal recourse against the opioid industry
in a federal courthouse in Cleveland.
Scores of similar suits are making their
way through state courts across the land.
At stake are many billions of dollars in
damages, a change in the way opioids are
allowed to be marketed and prescribed,
and the safekeeping of countless lives that
stand in harm’s way as the epidemic rolls
on.
The Opioid Flood: The path to
this crisis is rich in irony. Fifty years
ago, physicians were loath to prescribe
narcotics, including opioids—pain relievers
derived from opium—believing that the
risks of addiction outweighed the benefit
to patients. Only those with cancer or on
death’s doorstep were given an allotment
to quell excruciating agony.

The evolution to a society obsessed
with pain and its treatment resulted from
a conjunction of science and commerce.
The name Sackler may be known to
many; it adorns the Smithsonian Institute
and the Metropolitan Museum of Art,
the Sackler Museum in Beijing, art
endowments at Princeton and Harvard,
and medical facilities around the
world. And for good reason: Arthur
M. Sackler was a medical researcher,
adman, entrepreneur, and one of the great
benefactors of our time. Born in Brooklyn
and raised during the Depression,
he pursued the same avocation as his
father—medicine. In 1942, he began
helping to pay his school debt by taking
a copywriting job at a small advertising
firm specializing in the medical field.5
As an ad agency employee, Sackler saw
the opportunity to augment traditional
door-to-door doctors’ office sales calls
with glossy, authoritative advertisements
in physician-oriented journals and
testimonials from domain experts. His
particular gift would be to demystify and
popularize drugs that were regarded as
risky.
Sackler’s business prowess was such
that he took ownership of the advertising
agency. In 1952, he convinced the staid
Journal of the American Medical Association
to include a splashy pharma advertorial
among its pages.6 That same year, Sackler
and his two brothers acquired one of
the firm’s clients, the Purdue Frederick
Company.
Purdue Frederick had long been a lowprofile producer of unexciting necessities
such as laxatives. But in 1980, the
company developed a new mechanism
for the continuous release of a morphine
compound, “MS Contin.” Purdue’s
messaging—that the newly-constituted
opioid could safely be used for a broader
spectrum of pain—was delivered to the
medical community through a variety
of vehicles, including to the 600,000
physicians who received Arthur Sackler’s
weekly newspaper, Medical Tribune,
which effectively merged marketing and
scholarship.7 MS Contin became Purdue’s
best-seller and made the Sackler brothers
multimillionaires, funding their global
museum endowments and medical school
generosity.
Arthur Sackler died in 1987 at the age
of 73. His obituary in the New York Times
makes extensive mention of his massive
art collections and charitable activities
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but barely references his links to a drug
company.8 That business, although already
successful, had just begun the trajectory
that would lead it to preeminence in
America’s opioid culture. It was better
known as Purdue Pharma.
As the patents for MS Contin began to
expire, Purdue looked for alternatives. In
the mid-1990’s it developed “OxyContin,”
a continuous-release oxycodone pain
product. Although Sackler had died a
decade earlier, the company deployed his
direct-to-doctors sales strategies to the
fullest. In addition to publishing targeted
journals, the company sponsored or
financed thousands of continuing medical
education (CME) events,9 barraging
attendees with superlatives about
OxyContin. Wary of the restrictions
on branded advertising, Purdue also
produced unbranded ads which promoted
the benefits of opioids generally, flying
under regulatory radar. It gathered “Key
Opinion Leaders”—ostensibly independent
and respected members of the medical
community—who would further proselytize
for its oxycodone product. And the firm’s
gregarious sales representatives were everpresent in doctors’ offices, armed with
persuasive collateral and pitches.
One key to the Purdue advertising
campaign was an innocuous 1980
submission by a pair of researchers to
the New England Journal of Medicine. The
now-infamous “Porter and Jick” letter was
captioned “Addiction Rare in Patients
Treated with Narcotics.” It described the
authors’ analysis of more than 11,000
hospital stays in which narcotics had
been administered and their conclusion
that addiction resulted in fewer than one
percent of the cases.10 Purdue and its
sales force ambitiously converted that oneparagraph letter, which related only to bedridden recipients in a controlled hospital
setting where medications were sparingly
administered for short increments of time,
into a wholesale endorsement for the use
of opioids outside the hospital for longterm relief of chronic pain.
The strategy worked. Despite what they
might have been taught in medical school,
physicians came to believe that they could
now treat chronic back pain, fibromyalgia,
diabetic discomfort and the like by writing
prescriptions for a month’s supply of
opioid narcotics—or half a year’s—without
fear of causing addiction.
That shift in prescribing behavior
coincided with another emerging vector

Despite what they
might have been taught
in medical school,
physicians came to
believe that they could
now treat chronic back
pain, fibromyalgia,
diabetic discomfort
and the like by writing
prescriptions for a
month’s supply of
opioid narcotics—or half
a year’s—without fear
of causing addiction.
in American medicine—the elevation of
“pain” treatment to previously unheralded
primacy. The pharmaceutical industry
was benefited when the American Pain
Society, in 1996, augmented the empirical
“four vital signs” of a patient’s well-being
(pulse, blood pressure, respiration rate
and body temperature) with a new, fifth
vital sign—pain.11 By the early 2000s, it
had become standard protocol for doctors,
in addition to examining the traditional
four indicia of a subject’s health, to ask if
the patient was experiencing pain. Upon
hearing that their clients were feeling
unacceptable levels of discomfort, medical
professionals now felt pressured to solve
the problem.
Purdue Pharma provided an answer.
As a 2000 internal marketing memo
exhorted, “Dedicate 70% of your time
selling Oxycontin!!!!!!!!!!!”12 Purdue’s
sales force expanded far beyond the
narrow band of doctors focused on
cancer and end of life palliative care,
and spread the OxyContin gospel to
an exponentially larger cohort—primary
care practitioners. By 2003, fully half of
all those prescribing Oxy were primary
care physicians. The company was able
to utilize government-maintained data
to determine exactly which doctors were
high prescribers, and target them with
multiple sales calls per year. Purdue aided
their cause by providing thousands of
sampler coupons giving patients up to
30 days of Oxy for free.14 Sales rocketed
from $44 million (316,000 prescriptions)

in 1996 to combined 2001 and 2002 sales
of nearly $3 billion (more than 14 million
prescriptions).15 The company’s sales
representatives, whose salaries averaged
around $55,000 per year, were rewarded
with more than $40 million in bonuses in
2001 alone.16
It would be a disservice to imply that
Purdue was alone in practicing such
dishonesty. Other defendants were
equally adept. In December 2009, for
example, pharma giant Endo paid roughly
$45,000 to create a CME entitled the
Pharmacological Management of Persistent
Pain in Older Persons. The CME presented
guidelines which misleadingly claimed that
“the risks [of addiction] are exceedingly
low in older patients with no current
or past history of substance abuse,” and
falsely stated that “[a]ll patients with
moderate to severe pain . . . should be
considered for opioid therapy . . . .” 17
While some doctors resisted these
messages, the momentum towards more
liberal use of narcotic medications was
virtually insuperable. Many physicians
simply joined the accelerating opioid
parade and wrote multi-week or multimonth prescriptions for patients they
had examined and had reasonably
concluded were suffering from actual
pain. This may have been defensible as
a good faith practice supported by what
appeared to be scientific validation, but
it placed far too many opiates in public
hands. Some of their patients would
experience pain much earlier that the
12-hours-per-tablet relief promised by
OxyContin, and took too many pills, too
soon. Some patients merely continued to
take them long after real pain had ended.
Regardless, legitimate practitioners led
many in their care to the same end point-physical dependence, marked by severe
and debilitating withdrawal once their
allotments were finished. (Purdue even
provided physicians with an answer for
this dilemma, garbling the Hippocratic
Oath by citing pain management
publications promoting the view that
withdrawal behavior was actually “pseudoaddiction,” best remedied by even more
generous doses of Oxy.)18
Other doctors were grotesquely less
principled. They saw the opportunity to
climb aboard an opiate tsunami and ride
it. “Pain clinics” began to sprout, first
in Southern Ohio and West Virginia,
where opioids were prescribed by medical
charlatans after a brief “consultation,”
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A Lethal Convergence: If the opioid
saga merely culminated with the pharma
industry’s rise, it would be tragic enough.
But there is more to the story. As Sam
Quinones describes in exquisite detail in his
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award-winning book Dreamland – The True
Story of America’s Opioid Crisis, the explosion
in opiate abuse originating from West
Virginia, Kentucky, Ohio, North Carolina
and other Eastern states coincided with—and
facilitated—the flourishing of an even worse
substance seeping northward across the
nation’s southern border: black tar heroin.
The black tar enterprise, centered in the
tiny opium-rich Nayarit district on Mexico’s
western coast, had revolutionized the
delivery infrastructure of heroin in the US.
The Nayarit dealers established
operations stealthily, operating amidst
burgeoning Mexican immigrant
communities in mid-tier Eastern cities
like Columbus, Ohio and Charlotte,
North Carolina. Instead of requiring
buyers to approach dealers in dangerous
surroundings, the Nayarit vendors
used cars and beepers to locate dial-in
customers and deliver the goods directly
to their clientele. They carried only tiny
amounts of heroin at one time, sometimes
packaged in miniscule balloons which
could easily be swallowed at the sight
of law enforcement. Their drug was an
able competitor to the white powder
heroin already being peddled east of the
Mississippi. Not only that, the Mexican
black tar species was cheaper—cheaper
than East Coast heroin and much cheaper,
in many cases, than opioids.22
As Quinones tells it, that convergence,
of an America becoming increasingly
addicted to opioids and a virtually
invisible network of entrepreneurs
conveniently delivering a more addictive
product at a lower price, created a perfect
and lethal storm.

The more recent emergence of fentanyl
on the menu--a synthetic opioid far more
potent than oxycodone or heroin--has
rapidly worsened the crisis, particularly
across New England. Originally used
only as an anesthetic, fentanyl is up to
100 times more powerful than morphine;
a tiny dose of only three milligrams is
enough to kill a full grown adult.23 In
2016, fentanyl was involved in fully
one-third of all opioid deaths, up an
astonishing 540% in three years.24 Again,
dishonesty by pharma and medical
professionals played a role: the CEO and
other executives of Insys Therapeutics,
the maker of Subsys, an under-the-tongue
spray containing fentanyl, have been
charged with providing enticements to
doctors who would prescribe their drug
to non-cancer patients. And last year,
two Insys saleswomen pleaded guilty to
paying kickbacks; one of them induced
a physician’s assistant to author, singlehandedly, some 84% of all fentanyl
prescriptions in New Hampshire over a
two-year period.25
The opioid sellers are not alone in
profiting from addiction. Another sad
chapter in the narrative is now developing,
revealing again how truly amoral the
opioid profiteers can be. Amidst the
many well-meaning and bona fide drug
rehabilitation facilities nationwide, a
new species of opportunistic depravity is
emerging: the phony “sober house,” where
operators grab millions of governmental
dollars but fail to benefit those in
their care, sometimes even facilitating
continued addiction to assure a steady
flow of funds.26
Photo courtesy of Bruce Taylor, New Hampshire State Police Forensic Lab

sometimes no more than 90 seconds in
duration. “Patients” flooded these places,
paying hundreds of dollars, often in cash,
for a visit and a prescription that would
authorize the purchase of tens or even
hundreds of opioids. The pill mills and
their operators made millions of dollars.
Many prescription recipients were also
complicit, indiscriminately reselling pills
at a markup to anyone with cash.
After Appalachian jurisdictions began
to track individual patients’ prescription
records, making it impossible to visit
multiple pain clinics in the same day or
week, Florida became a new destination
of choice. A fifteen-hour drive south
could yield upward of 500 opioid
tablets; if purchased at low cost with a
Medicaid card, the pills would generate
a five-fold profit, making a single trip
to the Sunshine State worth thousands
of dollars. (It would not be until 2009
that Florida finally instituted tracking
of individual patient opioid activity—but
unlike 27 other states that make the
reporting mandatory, Florida is alone
in allowing voluntary tracking, which
may explain why fewer than one-quarter
of the state’s doctors and only half of
its pharmacies were tracking opioid
prescriptions as of late 2017,19 and why
Florida became for a time America’s
favorite opioid supply house).
Whether legitimate or fraudulent, these
prescribers and their patients formed
the headwaters for a massive river of
opiates that began to flood America.
And the source for the deluge was a
handful of billion-dollar pharmaceutical
manufacturers and distributors, who
profited abundantly. None was a more
successful opioid font than Purdue
Pharma. Between 1996 and 2017, it
sold more than $35 billion of opioids to
American users.20 While Purdue kept the
profits, quietly placing the reclusive Sackler
brothers among the twenty wealthiest
families in the nation, the externalities of
that activity would be borne by America’s
taxpayers. In 2015 alone, according to
a report by the American Enterprise
Institute, the epidemic cost the nation over
$500 billion.21

How much will kill you ? A comparison of
lethal doses of heroin versus fentanyl.
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Washington’s Role. Unlike the
obscure sourcing of black tar heroin, the
opioids—OxyContin, Percoset, Vicodin,
Fentora, and a dozen more named in
this epidemic—came to market only after
passing rigorous testing by the United
States Food and Drug Administration.
While the pharma industry has seized
upon FDA oversight as evidence that their
products were safe when used as intended
(and as grounds for dismissal of municipal
suits due to federal preemption), a close
study of early warnings on OxyContin
suggests a lack of regulatory vigor.
The FDA approved OxyContin’s
original package insert in 1995. Amid
the drug’s clinical study information and
side effect profile, the insert carried a
crucial sentence: “Delayed absorption as
provided by OxyContin tablets, is believed
to reduce the abuse liability of a drug.”27
Purdue’s marketing machine relied on that
sentence to promote Oxy’s non-addictive
character, asserting that a 12-hour, gradual
release pain medication would avoid
immediate “highs” and deter would-be
addicts. (The company later completely
bypassed the FDA in 1998, distributing
to doctors 15,000 OxyContin marketing
videos which had never been submitted
for regulatory review).28 Such claims about
reduced risks of addiction were completely
unsupported, as subsequent depositions of
Purdue officials in 2004 would reveal—the
company had never confirmed any such
“belief” through clinical testing. How
that statement was allowed to survive FDA
scrutiny is still obscure. One factor may
have been the prodigious mismatch at the
time between Food and Drug’s staffing
(39 reviewers) and their work load (more
than 34,000 pharma marketing pieces
per year).29 Regardless, the dishonesty
remained a part of the OxyContin
packaging until 2001.30
That inaccuracy did not go unrebutted
forever. In 2007, a DOJ prosecutor in tiny
Abingdon, near coal country in southwest
Virginia, extracted Purdue’s guilty plea in
federal court. The company admitted to
falsely understating the addictive nature of
OxyContin on the aforementioned labels,
and to promoting the idea that Oxy’s
coating made it less susceptible to abuse.
(Purdue’s own internal research showed
that tablets could easily be crushed to
harvest nearly 70% of the pills’ pure
oxycodone—which was readily diluted in
water, drawn into a syringe and injected).
Purdue’s CEO, General Counsel and

In an era when, as the
Charleston Gazette Mail
exposed, distributors
funneled nine million
opioid doses to a single
pharmacy in Kermit, West
Virginia (population 392)
over a two-year span and
individual pill mill doctors
were routinely writing
hundreds of prescriptions
a day, it is evident that
far more than 16 out of
1.6 million orders (.001%)
should have been flagged
as “suspicious.”
Chief Science Officer were convicted and
paid $34.5 million in penalties, while
the company handed over a record $600
million.31 Greater oversight by the FDA
might have saved the DOJ thousands of
hours spent in litigation and made such
sanctions unnecessary.
The FDA is not the only federal entity
with a critical role in curbing opioid
abuse. The Drug Enforcement Agency,
in addition to interdicting illegal drugs,
is responsible for monitoring the flow
of legal but dangerous prescription
medications. Known to be addictive,
prescription opioids fit that parameter—
they are categorized as “Class II” under
the federal Controlled Substances Act.32
Accordingly, enterprises involved in the
manufacture and shipment of opioids
have long been required to keep records
of where their products are being sent,
and to flag “suspicious orders.” The DEA
has the power to revoke the authority of
irresponsible makers and shippers of Class
II drugs.
The pharma industry has not been overly
cooperative in this endeavor, benefiting
from silence and under-reporting of
incongruities in the opioid trade. A decade
ago, the DEA assisted the DOJ in bringing
to terms McKesson Corporation and
Cardinal Health, two of the country’s three
major pharmaceutical distribution firms.
McKesson paid a modest $13.5 million fine
and signed a 2008 administrative agreement
committing to institute tighter reporting
policies.33 Cardinal Health also settled,

paying $34 million and agreeing to similar
compliance.
The DEA could hardly have been more
explicit in laying out its expectations going
forward. A 2007 letter to the pharma
industry stated:
Registrants are reminded that
their responsibility does not
end merely with the filing of a
suspicious order report. Registrants
must conduct an independent
analysis of suspicious orders prior
to completing a sale to determine
whether the controlled substances
are likely to be diverted from
legitimate channels. Reporting an
order as suspicious will not absolve
the registrant of responsibility
if the registrant knew, or should
have known, that the controlled
substances were being diverted.
The regulation specifically states
that suspicious orders include
orders of unusual size, orders
deviating substantially from a
normal pattern, and orders of an
unusual frequency. . . .
Likewise, a registrant need
not wait for a “normal pattern”
to develop over time before
determining whether a particular
order is suspicious. The size of
an order alone, whether or not it
deviates from a normal pattern, is
enough to trigger the registrant’s
responsibility to report the order
as suspicious. The determination
of whether an order is suspicious
depends not only on the ordering
patterns of the particular customer,
but also on the patterns of the
registrant’s customer base and the
pattern throughout the segment of
the regulated industry.34
The industry continued to resist.
Mallinkrodt, a large manufacturer of
generic oxycodone, paid $35 million
after being found culpable for years of
under-reporting suspicious orders.35
In 2016, Cardinal was again cited
for non-compliance, paying a $44
million settlement. And in early
2017, McKesson made a second, more
punitive $150 million payment. While
announcing that settlement, the DOJ
documented the distributor’s abysmal
track record:
Continued on page 10
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The government’s investigation
developed evidence that even
after designing a compliance
program after the 2008 settlement,
McKesson did not fully implement
or adhere to its own program. In
Colorado, for example, McKesson
processed more than 1.6 million
orders for controlled substances
from June 2008 through May
2013, but reported just 16 orders
as suspicious, all connected to
one instance related to a recently
terminated customer.36
In an era when, as the Charleston Gazette
Mail exposed, distributors funneled nine
million opioid doses to a single pharmacy
in Kermit, West Virginia (population
392) over a two-year span37 and individual
pill mill doctors were routinely writing
hundreds of prescriptions a day, it is
evident that far more than 16 out of 1.6
million orders (. 001%) should have been
flagged as “suspicious.” One is left to
conjecture how many new addicts, and
additional deaths, resulted during this
period of lassitude by McKesson, and why
the DEA did not exercise more initiative to
offset McKesson’s flagrant lack of suspicion.
As if the pharma industry’s obstinacy
was not enough to blunt the DEA’s
effectiveness, Congress took action that
further muted the agency. In 2014, the
FDA had implemented measures to reduce
the duration of opioid prescriptions—from
six months down to three—based on data
indicating that the average patient needed
relief for only 14 days, which left dangerous
supplies of unused opioids for resale or
consumption by other family members.38
That type of limitation spurred pharma
industry lobbyists to sound the alarm that
overregulation was impeding the flow of
pain relief to legitimate patients. Capitol
Hill acquiesced, throwing Purdue, et al a
lifeline in the form of the virtuously-named
“Ensuring Patient Access and Effective
Drug Enforcement Act.”39
Ensuring Patient Access seriously
hobbled the DEA, virtually halting its
efforts to track and penalize suspicious
opioid shipments. The law required the
DEA to show cause before it denied,
revoked or suspended a registration for a
Controlled Substances Act violation. The
show cause order had to state specifically
the legal basis for the DEA’s action and

10 Municipal Lawyer

provide the registrant an opportunity to
submit a corrective action plan.
In a November 2017 letter to Congress,
a bipartisan group of 44 Attorneys General
sought repeal of Ensuring Patient Access.
They objected to the law’s removal of a
critical DEA tool—immediate suspension
orders against manufacturers or distributors
whose conduct posed an imminent danger
to public safety. The AGs’ letter quoted
DEA Chief Administrative Law Judge
John J. Mulrooney, II, who described the
Ensuring Patient Access structure as “akin
to a state legislature mandating [that] law
enforcement authorities allow shoplifting
suspects caught in the act to outline how
they intend to replace purloined items
on store shelves, or allow bank robbers to
round up and return ink-stained money
and agree not to rob any more banks.”40
This legislative sabotage was just one
surgical strike in a much more sustained
war. A 2016 study by the Associated
Press and the Center for Public Integrity
determined that during the prior decade,
pharmaceutical interests launched an army
of 1,350 lobbyists and spent nearly $900
million to safeguard opioids, supporting
some 7,100 candidates in state races
around the country. In contrast, groups
seeking restraints on opioids had deployed
a mere $4 million.41 (The complex
interaction between politics and public
safety is nowhere seen more clearly than in
West Virginia itself. The state’s Attorney
General, Patrick Morrissey, is now tasked
with protecting West Virginians from the
epidemic. He previously ran a pharma
lobbying firm and his wife was a lobbyist for
opioid distributor Cardinal Health).42
To this day, the pharma industry
public relations machinery continues to
downplay the problem. For example, a
Janssen Pharmaceuticals webpage titled
“PrescribeResponsibly” continues to stress
that, while “physical dependence” may
result from lengthy opiate use, “addiction”
is an entirely different matter: “Physical
dependence with long-term use of opioids
should be expected. It is important to note
that physical dependence is not the same
as addiction.”43 In November 2017, the
American Academy of Pain Management,
a pharma-funded group, wrote the FDA to
rebuff consumer group initiatives which
would remove extra-high octane opioids
from the market.44
More remarkable was Purdue’s full page
ad in leading newspapers two weeks before
Christmas 2017. Its heading was “We

manufacture prescription opioids. How
could we not help fight the prescription and
opioid abuse crisis?” The body of the letter,
while not mentioning “addiction” (and
obviously omitting reference to Purdue’s
guilty pleas for false marketing), made the
astonishing statement that “Patients’ needs
and safety have guided our steps.” And as
if to obscure the fact that, in lawsuits from
coast to coast, it is resisting any payment
toward remediation of the overdose
epidemic, the company presented itself as
an ally: “No one solution will end the crisis,
but multiple, overlapping efforts will. We
want everyone engaged to know you have a
partner in Purdue Pharma. This is our fight
too.”45
Even Purdue’s vastly enhanced warnings
about OxyContin appear to reveal
continued hesitancy to set the record
straight. To be sure, prescribers are now
alerted with this unambiguous language:
“As an opioid, OXYCONTIN exposes users
to the risks of addiction, abuse, and misuse.
Because extended-release products such as
OXYCONTIN deliver the opioid over an
extended period of time, there is a greater
risk for overdose and death due to the
larger amount of oxycodone present . . . .”
However, the same information packet does
not reveal that there is no evidence showing
that opioids are appropriate for long-term
pain; in fact, it seems to advise the opposite:
“The potential for these risks should not,
however, prevent the proper management of
pain in any given patient.”
The Municipal Call to Arms: As the
opioid industry has barreled ahead, barely
blunted by a handful of settlements with
federal authorities and state Attorneys
General, the costs to American society
spiral out of control. Much of the damage
is being sustained at the local level, and
municipal governments are no longer
sitting idly by. One of the first to move
was Chicago. In June 2014, it filed in the
Circuit Court of Cook County against
Purdue and four other opioid producers—
Endo (maker of Opana ER and Percocet),
Actavis/Allergan (Kadian), the Janssen
division of Johnson & Johnson (Vicodin,
Duragesic, Nucynta) and Teva/Cephalon
(Actiq, Fentora).
That case was rapidly removed to
Illinois’ Northern District on diversity
grounds. The City’s (third amended) 345page complaint sets forth the case against
the manufacturers, detailing a pattern of
understating the addictive propensities
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of opioids, exaggerating the downside of
NSAID pain relievers (nonsteroidal antiinflammatory drugs), and in the case of
Purdue, falsely stating that OxyContin
tablets provided 12 hours of continuous
relief. Due to defendants’ misleading and
fraudulent direct marketing, the complaint
states, doctors improperly prescribed
opioids for long term chronic pain. One
harm to the City, a self-insured entity,
was the purchase of nearly $14 million of
opioids in fulfillment of some 400,000
spurious prescriptions.46
Santa Clara and Orange Counties also
filed in mid-2014, against the same five
manufacturers. That litigation remained
in California courts, except for the action
against Cephalon which was settled for a
$1.6 million payment by the opioid maker
to fund municipal rehabilitation facilities.47
A torrent of governmental suits has quickly
followed. States, cities, counties, hospitals,
healthcare consortia, tribes, unions and others
have filed actions across the country, naming
the aforementioned five manufacturers and
several other makers including Mallinkrodt
(producer of Exalgo). Also named are
the three major pharma distributors,
Cardinal Health, AmerisourceBergen, and
McKesson, as well as pharmacies such as
CVS, Costco and Walgreens, who too
often filled prescriptions with few questions
asked. A few suits have named the Joint
Commission on Accreditation of Healthcare
Organizations (JCAHO), which implicitly
condoned hospital prescribing practices, and
the pharmacy benefits managers (PBMs), who
determined the types of pain relief which
would be included in health plan formularies
and would qualify for reimbursement to
millions of insureds. Some have named
individual doctors who were compensated by
the pharma industry to promote inaccurate
information about the risks of opioids.48
A spectrum of claims are asserted by the
municipalities:
•false advertising, misrepresentation
and consumer fraud by
manufacturers through understating
opioids’ propensity for addiction,
overstating their effectiveness,
promoting unreliable clinical
reports and compensating allegedly
unbiased domain experts;
•fraud on Medicare/Medicaid and
state/local medical programs by
inducing the purchase and/or
reimbursement of costs for opioids
which were inappropriate for

The issue of proximate
cause will no doubt be hotly
debated. In that regard,
it is interesting to note a
September 2017 refusal
by the Western District
of Washington to grant a
proximate-cause-based
motion to dismiss, even
where intervening Los
Angeles gang activity had
made the opioids available
on the streets of plaintiff
Everett, Washington.
patients’ needs;
•nuisance, including costs
of emergency response, law
enforcement, rehabilitation, child
protective services, foster care, and
so on;
•failure to track and report orders
and delivery patterns which were
obviously suspect;
•negligence in enabling the diversion
of opioids for non-medical use;
misfeasance by PBMs by not
populating their formulary menus
with less addictive alternatives to
“main stream” opioids; and
•collusion among manufacturers,
distributors and others to
perpetuate misrepresentation,
unnecessary sales, unavailability
of alternatives, diversion and
withholding data.
These complaints seek billions in
damages. Many also demand changes in
the way opioids are promoted and sold.
For their part, the defendants deny
responsibility for the deaths and addictions.
They point to the fact that the FDA
approved their opioid products, which were
packaged with explicit instructions about
proper usage. This not only supports an
argument that they acted with appropriate
care, but that the entire debate is foreclosed
by the FDA’s preemptive authority over the
question. To quote from Purdue’s answer
in the Chicago litigation:
Federal law authorized Purdue to

promote its opioid medications for
their FDA-approved indications. . . .
To the extent Plaintiff’s claims seek
to hold Purdue liable for promoting
Purdue’s opioid medications for
their FDA-approved uses, the claims
are preempted. Granting such relief
would impede, impair, frustrate, or
burden the effectiveness of federal
law and would violate the Supremacy
Clause (Art. VI, cl. 2) of the United
States Constitution. To the extent
Plaintiff’s claims are inconsistent
with the determinations of FDA
based on the information provided
to FDA, or otherwise assert that
incorrect, incomplete or inaccurate
information was provided to FDA,
the claims are also preempted.49
(An early harbinger of the preemption
outcome may have appeared in Oklahoma
in early December, where a state court
refused to grant Purdue’s FDA preemptionbased motion to dismiss and its related
request that trial be delayed until Food &
Drug could complete further research into
the merits and dangers of opioids.) 50
Purdue also cited statutes of limitation,
failure to join indispensable parties and an
absence of proximate causation, pointing
to the large number of intervening actors—
and actions—between themselves and the
ultimate harm to localities.
The issue of proximate cause will no
doubt be hotly debated. In that regard,
it is interesting to note a September
2017 refusal by the Western District of
Washington to grant a proximate-causebased motion to dismiss, even where
intervening Los Angeles gang activity had
made the opioids available on the streets
of plaintiff Everett, Washington. Despite
acknowledging five separate intervening
environments from opioid manufacture to
addiction and death in Everett, the court
was unwilling to discount causation.51
The pharma defendants uniformly raise
the argument that correlation (an increase
in deaths as opioid sales rose) does not equal
causation. This stance seems belied by the
facts: for example, among new initiates to
illicit drug use in 2005, a total of 2.1 million
reported prescription opioids as the first drug
they had tried, more than for marijuana and
almost equal to the number of new cigarette
smokers (2.3 million).52 More significantly,
US government statistics show that nearly
75% of heroin addicts cite non-medical use of
prescription opiates as their first introduction
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to drug abuse.53
The pharma defendants have adopted other
novel arguments, including challenging the
legality of municipally-retained contingency
litigators. In a New Hampshire case brought
by the state’s Attorney General, they asserted
that “[w]hen a private lawyer represents the
State in a matter in which the lawyer has a
personal interest, that interest compromises
the ‘impartiality’ required of all government
lawyers and creates at least the appearance
of impropriety.” That gambit failed.
Unanimously reversing the trial court, the
New Hampshire Supreme Court rejected the
pharma industry’s contention that Cohen,
Milstein, the state’s contingent fee law firm,
was “vested with a governmental function and
in a position of public trust where its financial
stake will create a conflict of interest,” finding
instead that “because the contingency fee
agreement provides for the OAG to retain
ultimate control over the investigation, the
agreement does not violate due process.”54
Still another pharma escape attempt
has been rebuffed in California, although
the consequences may not necessarily be
advantageous for opioid plaintiffs. In a case
brought by Santa Clara and Orange counties,
the court refused to construe the defendants’
opioid practices as “accidental” for insurance
purposes.55
Seeking Resolution in Cleveland: In
2017, the pace of municipal opioid filings
accelerated dramatically, crowding dockets
across the country. The cases were all brought
on a contingency basis, granting 30% or
more of any recovery to law firms who would
shoulder the up-front expense of taking on the
challenge. (Those expenses, unless part of the
firms’ overhead, would be recouped from the
municipalities’ ultimate share). While many
local firms participated, based on familiarity
with municipal counsel, most cases ultimately
linked to a number of select national litigation
firms with significant experience in mass tort
warfare. The complaints presented a similar
menu of facts, citing statistics of opioid sales
and deaths in their jurisdictions, and pointing
to fraud, negligence, unjust enrichment,
violation of consumer protections, and other
tortious behavior by a common slate of
defendants.
This created obvious judicial inefficiency.
In October 2017, a West Virginia law firm
representing some 40 municipalities moved to
have all the federal opioid actions consolidated
before a single court. That request went to
the Judicial Panel on Multidistrict Litigation
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in Washington DC, a forum of seven judges
whose chair is appointed by the Chief Justice.56
In December, the JPML directed that the
federal opioid cases could most effectively
be litigated in a single court via multidistrict
litigation. In re: National Prescription Opiate
Litigation (17-MDL-2804) was docketed in the
Northern District of Ohio on December 12,
2017, on the following rationale:
All of the actions can be expected to
implicate common fact questions as to
the allegedly improper marketing and
widespread diversion of prescription
opiates into states, counties and cities
across the nation, and discovery
likely will be voluminous. Although
individualized factual issues may arise
in each action, such issues do not –
especially at this early stage of litigation
– negate the efficiencies to be gained by
centralization.57
In its order forming the opioid MDL, the
JPML transferred 62 cases to the Ohio court
and appointed Judge Dan Aaron Polster, a
well-respected jurist with substantial MDL
experience, to oversee the opioid MDL.58
He wasted no time in taking action. Acting
on competing propositions from the 100 or
more law firms already retained in various
local suits, Judge Polster rapidly fashioned the
architecture that will govern the process going
forward.59 At the apex of the structure are
three Lead Counsel who will represent the
plaintiffs. Two of these are from major class
action and mass tort firms: Paul Hanly of
Simmons, Hanly and Joe Rice of Motley Rice.
The third, Paul Farrell, is a partner at Greene
Ketchum, a five-person Huntington, West
Virginia personal injury practice. Seasoned
MDL lawyers from another 13 firms make up
the plaintiffs’ Executive Committee, with still
other firms providing attorneys who serve as
plaintiffs’ Liaison.
Responding to initial criticisms that the
original slate of plaintiffs’ counsel was too
narrow, Judge Polster established separate
counsel roles in the MDL structure for
municipalities, third party payers, Native
American tribes, unions and hospitals. He has
expressed a willingness to carve out additional
particularized slots if other plaintiffs groups
emerge and has allowed several actions by
individual estates to join. The defendants also
have separate counsel channels in the MDL,
for manufacturers, distributors and retail
pharmacy defendants.
With the MDL formed, Judge Polster has
aggressively continued to consolidate the

federal opioid caseload. Through March 1,
2018, he had issued nine more CTOs and
moved another 310 “tag along” actions to
Ohio’s Northern District, bringing the total
before him to nearly 370 cases.
As stated in the original Transfer
Order, much of the opioid litigation will
be determined within the same cluster of
operative facts. The MDL should expedite
and make more efficient the compilation of a
record by eliminating the need for repetitious
depositions and discovery requests. It should
also facilitate settlement discussions; Judge
Polster has made it clear that rapid resolution is
his primary goal. He has expressed a mandate
to avoid delaying tactics and to press onward
until a full factual record has been derived,
doubting that financial settlements alone are
adequate. In a January 9, 2018 initial address to
more than 150 lawyers gathered before him, he
had this to say about the opioid crisis:
In my humble opinion, everyone
shares some of the responsibility, and
no one has done enough to abate
it. That includes the manufacturers,
the distributors, the pharmacies, the
doctors, the federal government and
state government, local governments,
hospitals, third-party payers and
individuals. . . .
[W]hat I’m interested in doing is not
just moving money around, because
this is an ongoing crisis. What we’ve
got to do is dramatically reduce the
number of the pills that are out there
and make sure that the pills that are
out there are being used properly.
Because we all know that a whole
lot of them have gone walking and
with devastating results. And that’s
happening right now. So that’s what
I want to accomplish. And then we’ll
deal with the money.60
Polster has continued his drive. Three
weeks after making his noteworthy opening
comments, he had convened his first closeddoor settlement session, described by seasoned
litigators as highly unusual in its urgency.
He has now identified individual lawyers,
including two Attorneys General, who will
drive future settlement discussions on behalf
of stakeholders. And he has commented that,
if all else fails, he will begin hearing Ohio’s suit
against the pharma defendants in late 2019.
The opioid MDL is reminiscent of the
largest such judicial undertaking to date-the massive tobacco multi-district litigation
of the 1990s, brought by 46 states against
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big tobacco. Some of the same lawyers are
involved, including a celebrated plaintiff’s
counsel in that case—Mississippian Mike
Moore, former Attorney General of the
state, who was drawn into the action after
confronting the near-death of his nephew
following a fentanyl overdose. Despite some
familiar earmarks, the pharma defendants
will argue that there are salient differences.
For one, opioids were subjected to far greater
regulatory scrutiny than tobacco. And
smokers became ill while using cigarettes
as intended, while opioid users often did
not follow recommended dosages. But the
general parameters of that war look familiar;
governmental entities sued with the goal of
addressing a public health crisis and imposing
reform on an industry which had obscured the
damaging effects of its products.
The tobacco MDL resulted not only in
$246 billion in damages, but in forcing
more responsible marketing practices on
cigarette makers.61 This included an explicit
admission required by the tobacco MDL court
and appearing even today in television and
online advertising spots: “Lorillard, Altria,
Philip Morris and R.J. Reynolds Tobacco
intentionally designed cigarettes to make them
more addictive. . . . When you smoke, the
nicotine actually changes the brain. That’s why
quitting is so hard.” That statement is only
a part of a massive educational campaign to
reveal the true hazards of smoking, a message
aimed particularly at young audiences. It has
been paid for in full by the tobacco industry.
Such a result—massive financial recovery
and changes in marketing—would be a clear
success for municipalities around the country,
particularly if the funding were directly applied
to remediate the opioid scourge. Exactly
what such corrective mechanisms would be is
not yet clear, as Judge Polster has recognized.
Perhaps plaintiffs in the national MDL could
take a page from New York City’s “Healing
NYC” program which articulates some of the
steps needed to turn back the opioid tide. Its
recommendations stretch from far-reaching
educational initiatives for grade schoolers to
supplying substantial amount of naloxone (an
opioid antagonist which rapidly ameliorates
the effects of an opioid overdose) to the City’s
police force.62
Education of prescribers to undo the
mythology perpetuated by big pharma
will clearly need to be a priority. A study
published in the American Journal of Public
Health indicates the challenges to reversing
medical misconceptions: although a sustained
campaign of “reverse detailing” among a group
of New York prescribers made significant

[W]hat I’m interested in
doing is not just moving
money around, because
this is an ongoing crisis.
What we’ve got to do is
dramatically reduce the
number of the pills that are
out there and make sure that
the pills that are out there are
being used properly. Because
we all know that a whole lot
of them have gone walking
and with devastating results.
And that’s happening right
now. So that’s what I want to
accomplish. And then we’ll
deal with the money.
progress, nearly 40% still did not know
that there is no evidence showing opioids
to be effective for chronic pain—or the daily
opioid “methadone milligram equivalent”
(MME) maximum which should not be
exceeded to avoid addiction.63 Confusion
and misperception continues among the
medical community, despite the significantly
heightened warnings which now accompany
prescription opioids.
On a broader scale, additional remedial
actions might include:
•Further changes to the labeling
of opioid products, expressly
discouraging their use for long term
chronic relief—coupled with farreaching educational campaigns to
restrict opioid use by the medical
community;
•More rigorous review by the FDA
and other regulatory bodies of
pharmaceutical marketing activities,
including pharma-sponsored CME
events, particularly with respect to
interpretation of test data;
•Development of a nationwide
database linking state-based records
of opiod prescribers and their
clientele;
•Encouraging the disposal of unused
opioids, along the lines of the
national initiative just announced by

Walmart;64
•Creation of safe injection spaces
where those already addicted can
obtain clean needles and reduce the
hazards of infection and disease (the
first such program was announced by
Philadelphia’s mayor in January 2018,
albeit not welcomed unanimously);65
•Restoration of DEA powers,
including the roll back of Ensuring
Patient Access provisions--making
real the obligation by makers and
distributors to track and report
suspicious orders;
•A sustained information campaign
about the addictive potential and
lethality of opioids, aimed particularly
at young people, introduced across
broadcast, print and social media
channels;
•Expanded programs to rehabilitate
the addicted, via the orderly
and controlled dissemination
of methadone, buprenorphine66
and other approved opioid
antagonists—coupled with cognitivebehavioral therapy and contingency
management techniques; 67
•Broader availability of naloxone and
other contra-overdose weapons to law
enforcement, EMS, college and high
school personnel—and to the public
on an over-the-counter basis (in fact,
some pharmacy chains have begun
to sell both nasal and injectable
naloxone without a prescription in
45 states, but this information is not
widely disseminated); 68 and
•Diversion programs which move drug
addicts, where appropriate, out of
the criminal justice system and into
rehabilitation programs.
Other remedial steps--although clearly
outside the purview of Judge Polster--might
include criminal penalties, including jail
time, on those who intentionally perpetrate
fraud regarding narcotic pharmaceuticals
and enable their diversion, and to expanded
availability of medical marijuana to quell
pain. Various studies have confirmed a
drop in opioid deaths in jurisdictions where
medical cannabis has been legalized, which
would be undermined by the recentlyannounced federal initiative to enforce
strictly the CSA proscriptions against
marijuana. The DEA (or if necessary,
Congress) could require a re-evaluation
of the relative merits and detriments of
cannabis, authorizing and funding wide-
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scale clinical studies which might change its
CSA status.
There are tangible examples of how opioid
settlement dollars might be beneficially
deployed. One is seen in New Jersey. Last
April, Governor Christie initiated a $15
million broadcast campaign featuring
accounts by those who fell prey to opioid
addiction--and were able to survive through
state-provided rehabilitation efforts.70 The
spots have been ubiquitous through the state
and end with Christie himself imploring
those at risk to call “844-REACHNJ” for
help. In February 2018, the campaign
was extended. And in West Virginia,
$20.8 million recovered by the state in
opioid settlements is being used to expand
operations at nine treatment centers around
the state. 71
Where to File? While the MDL is now
moving with its own momentum, it is
not the only forum in which to proceed.
Numerous municipalities around the
country have opted to file in state court.
Where there is statutory bias preserving
state jurisdiction or diversity is incomplete,
state actions will survive removal to the
MDL (giving plaintiffs who file in-state
in Delaware, California, Missouri, New
Jersey, New York, Ohio and Pennsylvania,
where the manufacturers and distributors
are incorporated or maintain corporate
headquarters,72 virtual certitude of avoiding
federal court). But why would a local
government want to reamain in-state rather
than become part of the ground-breaking
and ambitious process being driven by
Judge Polster?
The answers are many: a partiality for
jurors drawn from a local county rather
than the larger federal district; a preference
for non-unanimous verdicts rather than the
federal requirement for jury unanimity; the
desire to maintain closer control over their
action; and the reduced burden of litigating
nearby rather than traveling halfway across
the country. Some localities may worry that
their outside counsel is not among the roster
of key spokespeople elevated by the MDL
judge. And some municipal attorneys may
be apprehensive that particularly egregious
wrongdoing and compelling injuries
documented within their communities’
claims will be overlooked in the grand
scheme of the MDL as it strives to develop
a unitary and comprehensive factual record.
(This concern is among a litany of criticisms
some have leveled at MDLs generally73
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and seems particularly real for smaller
jurisdictions given the fact that there are no
population-based classes in Judge Polster’s
structure).
There is also the possibility that a local
action will be fast-tracked, proceeding more
rapidly than the MDL: for example, in
State of Oklahoma v. Purdue Pharma L.P., a
case brought under the Oklahoma State
False Claims Act, the judge has already
announced May 28, 2019 as the start
date for trial. 74 And although the MDL
is ostensibly only a discovery mechanism,
which then remands cases to their local
federal court for actual litigation, the fact is
that more than 95% of all MDL cases never
return to their originating jurisdictions. 75
But there are also detriments to avoiding
federal jurisdiction. Unless state law provides
otherwise, home-grown fraud and conspiracy
claims may lack the treble-damage punch of
federal RICO statutes. Oklahoma’s action,
which is based solely on state law and has
avoided removal to federal court, cites $52
million in unwarranted state medicaid
payments for opiods a figure that will not be
trebled.75 Where the locality’s fact pattern
and claim is not sui generis, it may be more
efficient to have a nationally-known mass
tort powerhouse arguing on its behalf in the
Northern District of Ohio rather than facing
the defendants’ considerable machinery—
even if the locality’s individual voice is lost
in the MDL chorus.
Among the many localities opting to
avoid the MDL and remain in-state is
New York City. It filed a claim against
the opioid defendants in late January
2018—in the Supreme Court of New York
County, Manhattan’s trial-level tribunal.
Naming six makers and three distributors
of opioids, New York alleges “hundreds
of millions of dollars” in damages and
specifically references a $160 million cost
to fund the aforementioned HealingNYC
program over the next five years. The City’s
complaint will likely join those of another
20 New York jurisdictions which have been
consolidated before a single judge in Suffolk
County—a virtual “in-state MDL.” The
judge presiding over those cases has invoked
urgency analogous to that of Judge Polster,
taking the unorthodox step of refusing to
stay plaintiffs’ discovery even though the
pharma defendants’ motions to dismiss are
still pending.76 In New York, the plaintiffs’
in-state claim will not be blunted by the
absence of the federal RICO count, because
the behavior complained of violates New
York Social Services Law section 145(b) –

which allows treble damages.77
Apart from the state court versus federal
court issue is the more seminal question
of whether to file at all. Smaller localities
may not have sustained injury sufficient to
support their own suits and may be better
served by supporting a statewide action
brought in in parens patriae by their Attorney
General, although resulting recovery may
not ultimately make its way to the local
municipality’s treasury. Other jurisdictions
will not easily be able to shoulder the
substantial document marshaling and
database production responsibilities of an
opioid plaintiff. In some cases, contingency
firms will take on the cost of document
production for their clients, but that
possibility may diminish dramatically for
smaller-sized municipalities or those with
fewer appreciable damages. (For example,
some contingency agreements specify that
electronic document handling and storage
is an additional expense not covered within
the law firm’s overhead, meaning it will be
deducted from the municipality’s recovery).
There are various sources of data to
help a locality determine its odds. In
terms of documenting the defendants’
misdeeds, information about geographic
opioid sales is available from the Centers
for Disease Control.78 More granular
statistics—the chain from manufacturer to
ultimate purchaser, including opioid sales
by individual pharmacies—is held in the
DEA’s ARCOS (Automation of Reports
and Consolidated Orders System) database.79
While the agency has resisted wholesale
production of that data, seeking to protect
ongoing investigatory work, Judge Polster has
explicitly ordered that plaintiffs’ counsel and
the DEA agree on whatever redactions and
protective language is necessary to make the
ARCOS data broadly available.80
As important as documenting the
pharma industry’s misdeeds is the plaintiff’s
requirement to substantiate its own damages.
These consist of payments for opioids—
whether the municipality purchased them
directly or reimbursed such purchases by
healthcare providers, pharmacies and insurers.
Also included may be worker’s compensation
costs and expenses for addiction treatment and
rehabilitation. Nuisance costs might include
law enforcement, EMS, hospitalization, foster
care and the like—although defendants may
raise the municipal cost recovery rule, which
has been held to bar damages for functions
which the municipality is already obligated to
provide.81 And plaintiffs which are not selfinsured may face difficulty in demonstrating
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actual compensable costs; that right will more
properly accrue to their third party payers and
insurers.
Moving Forward: A thorough evaluation
of these data is critical. One set of facts
may lead only to fruitless and burdensome
litigation, while another may culminate
in significant recovery that can help the
municipality remediate its opioid tragedy.
The responsibility of municipal attorneys to
assess their localities’ prospects, to discern
the optimal avenue to obtain recourse, and to
select the outside counsel best positioned to
handle its case, is daunting.
It seems beyond question that,
whether they move in federal court or at
their local judiciary, many more of the
nation’s 35,000 municipal governments
will be taking action against the opioid
defendants. Their spotlight on the
industry’s reckless and fraudulent activity
is helping American society to de-stigmatize
those who succumb to the epidemic. The
courage of parents and partners, be they
in underprivileged neighborhoods or
wealthy enclaves, to admit and to publicize
the fact that their loved ones have died of
an opioid-related overdose is significantly
amplifying the urgency for resolution.
Regardless of the pharmaceutical industry’s
assertions of innocence and well-financed
defensive stratagems, there can be little
doubt that the war being prosecuted by
municipalities will have a major impact in
bringing about change. One minor indicia
of success was Purdue’s announcement, on
February 10, 2018, that it would no longer
promote OxyContin to America’s doctors
and was laying off half of its sales force.82
That step will be mirrored, hopefully,
by other pharma defendants and could
begin to contain the crisis going forward.
Unfortunately it can do nothing for the
nation’s already-addicted.
Another potential step forward—although
of unknown import at this time—was
contained in an announcement by Attorney
General Sessions on February 27, 2018.
He asserted that the federal government is
continuing to take bold actions to counter
the epidemic, including an aggressive
campaign to stop internet-based sales of
fentanyl and other opioids, a “surge” of DEA
agents to target pharmacies and prescribers
exhibiting unusual dispensing patterns, and
the placement of all fentanyl analogues into
Schedule I of the CSA, and announced that
the United States will be filing a Statement of
Interest in the opioid MDL.

Whether transformational solutions to
the opioid curse will arise from municipal
litigation in a Cleveland courtroom remains
to be seen. But as Judge Polster repeatedly
reminds his audience, every day another 150
Americans are dying of overdose. There is no
time to lose.
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Opioid Litigation: Conditional Transfer Orders Filed in the State of Georgia
In re: National Prescription Opiate Litigation, U.S. District Court for the Northern
District of Ohio, Case No. 1:17-md-02804-DAP
CTO #
3.
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Fulton
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USDC
Transfer
Northern 1/10/18

Attorneys
Case No.
Patrise M. Perkins-Hooker 1:17-cv-04757
Fulton County Attorney's
Office
141 Pryor Street, SW
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Roderick E. Edmond
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344 Woodward Avenue,
SE
Atlanta, GA 30312

8.

Candler
County

Southern 2/12/18

8.

Candler
County
City of
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Oconee
County
City of
Augusta

Southern 2/12/18

Crisp County

Middle

11.
11.
11.

12.

Middle

2/26/18

Middle

2/26/18

Southern 2/26/18

3/5/18

Paul J. Napoli
Napoli Shkolnik, PLLC
11th Floor
360 Lexington Avenue
New York, NY 10017
Andrew J. Hill; Henry G.
Garrard, James B.
Matthews, Josh B. Wages,
Lee S. Atkinson
Blasingame, Burch,
Garrard & Ashley, PC
P.O. Box 832
Athens, GA 30603
Blasingame, Burch,
Garrard & Ashley, PC
Blasingame, Burch,
Garrard & Ashley, PC
Blasingame, Burch,
Garrard & Ashley, PC
Edward J. Tarver
Enoch Tarver, P.C.
3540 Wheeler Road, Suite
312
Augusta, GA 30909
Blasingame, Burch,
Garrard & Ashley, PC

6:18-cv-00011

6:18-cv-00012
3:18-cv-00015
3:18-cv-00016
1:18-cv-00029

1:18-cv-00036
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12.
13.
15.
15.

Jeff Davis
County
Sumter
County
Oglethorpe
County
City of Rome

Southern 3/5/18
Middle

3/18/18

Middle

3/20/18

Northern 3/20/18

15.

City of
Brunswick

Southern 3/20/18

15.

Southern 3/20/18

16.

Chatham
County
Madison
County
Walton
County
Cook County

16.

16.

Middle

3/23/18

Middle

3/23/18

Middle

3/23/18

Irwin County

Middle

3/23/18

16.

Hall County

Northern 3/23/18

16.

City of
Richmond
Hill
Bacon
County
Decatur
County
Banks
County
City of
Bainbridge
Decatur
County
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County

16.

16.
18.
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19.
19.
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Garrard & Ashley, PC
J. Anderson Davis; Lee
Carter, Samuel Lucas
Brinson Askew Berry
P.O. Box 5007
Rome, GA 30162
John Crongeyer, Robert
Finnell, Robert Smalley,
Mark A. Tate
Tate Law Group, LLC
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Tate Law Group, LLC

2:18-cv-00014
1:18-cv-00043
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7:18-cv-00040
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2:18-cv-00029
4:18-cv-00047

2:18-cv-00034
1:18-cv-00065
1:18-cv-00066
3:18-cv-00038
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19.
19.
19.
20.
21.
23.
23.
23.
24.
24.

24.

25.

Twiggs
County
City of
Pooler
Bulloch
County
Bibb County

Middle

City of
Gainesville
Clinch
County
City of
Tifton
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County
City of
Milledgeville
DeKalb
County

Northern 4/16/18
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County
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County

4/10/18

Southern 4/10/18
Southern 4/10/18
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4/11/18

Middle

4/19/18
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4/19/18
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4/24/18

Northern 4/24/18
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Garrard & Ashley, PC
Tate Law Group, LLC
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Garrard & Ashley, PC
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Garrard & Ashley, PC
Blasingame, Burch,
Garrard & Ashley, PC
Blasingame, Burch,
Garrard & Ashley, PC
Blasingame, Burch,
Garrard & Ashley, PC
Blasingame, Burch,
Garrard & Ashley,
Blasingame, Burch,
Garrard & Ashley, PC
Paul J. Napoli
Napoli Shkolnik, PLLC
11th Floor
360 Lexington Avenue
New York, NY 10017

6:18-cv-00031

Teri L. Thompson
Law Office of Teri L.
Thompson
2330 Scenic Highway
Snellville, GA 30078
C. Chad Young; Clifton
M. Patty, Jr.
Patty & Young, Attorneys
at Law, LLC
P.O. Box 727
7731 Nashville Street
Ringgold, GA 30736
Christopher D. Glover;
Rhon E. Jones
Beasley Allen Crow
Methvin Portis & Miles
Building One, Suite 100
4200 Northside Pkwy.
Atlanta, GA 30327
Blasingame, Burch,
Garrard & Ashley, PC

4:18-cv-00061

5:18-cv-00106
2:18-cv-00039
7:18-00051
7:18-cv-00052
2:18-cv-00041
5:18-cv-00115
1:18-cv-01498

4:18-cv-00088

1:18-cv-00069
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25.
27.

27

28.

33.
35.
35.

McDuffie
County
City of
Atlanta

City of
Savannah

City of
Columbus

City of Alma
Monroe
County
Wilkinson
County

Southern 4/30/18
Northern 5/8/18

Southern 5/8/18

Middle

5/10/18

Blasingame, Burch,
Garrard & Ashley, PC
Frederick T. Kuykendall,
III
Levin Papantonio Thomas
Mitchell
Echsner & Proctor
316 South Baylen Street
Suite 600
Pensacola, FL 32501
Mary Jane Bess, Patrick
D. McMurtray, Robin
Frazer Clark, T. Roe
Frazer, II
David Adam Harper
Suthers Law Firm
P.O. Box 8847
Savannah, GA 31412
Jennifer N. Herman, John
E. Suthers, W. Brooks
Stillwell,
Anthony J. Majestro
Powell & Majestro PLLC
405 Capitol St. STE
P1200
Charleston, WV 25301

1:18-cv-00070
1:18-cv-01662

4:18-cv-00087

4:18-cv-00079

Southern 5/31/18
Middle
6/6/18

Archie C. Lamb,
Benjamin A. Vaughn,
Dubose Porter, J. Burton
Leblanc, James C.
Peterson, James Albe
Vaughn, Laura S.
Dunning, Mason Reid,
Michael J. Fuller, Neal
Henry Howard, Page A.
Poerschke, Paul T. Farrell,
Peter J. Mougey, William
H. Boling, Jr.
Tate Law Group, LLC
5:18-cv-00041
Powell & Majestro PLLC 5:18-cv-00167

Middle

Powell & Majestro PLLC

6/6/18

5:18-cv-00169
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35.

40.

41.
42.

Gwinnett
County

Berrien
County

Lowndes
County
Cobb County

Northern 6/6/18

Middle

Middle

6/25/18

7/6/18

Northern 7/6/18

43.

Dodge
County

Southern 7/16/18

44.

Evans
Memorial
Hospital
(Statesboro)

Southern 7/16/18

Cale Howard Conley
Conley Griggs Partin,
LLP
Building One, Suuite 300
4200 Northside Parkway,
NW
Atlanta, GA 30327
Gerald Davidson, Haynes
Studstill, Ranse M. Partin,
Daniel Laverne Studstill
P.O. Box 647
Nashville, GA 31639
Haynesworth Maier
Studstill, Justin Danniel
Studstill, Mark Edmund
Perry, Ranse Murphy
Partin, Robert D. Howell,
Cale H. Conley
Conley Griggs Partin,
LLP
Charles J. Crueger
Crueger Dickinson, LLC
4532 N. Oakland Avenue
Whitefish Bay, WI 53211
Deborah L. Dance, Erin
K. Dickinson, Hugh
William Rowling, Krista
K. Baisch, Paul J. Hanly,
Sarah Burns
Jonathan Marigliano
Prieto, Marigliano,
Holbert & Prieto, LLC
Two Ravinia Drive
Suite 1330
Atlanta, GA 30346
Prieto, Marigliano,
Holbert & Prieto, LLC
W. Todd Harvey
Burke, Harvey &
Frankowski, LLC
One Highland Place
2151 Highland Avenue

1:18-cv-02078

7:18-00083

7:18-00090
1:18-02865

3:18-00048

6:18-00070
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45.
46.

Berrien
County
Houston
County

Middle

6/25/18

Middle

8/10/18

47.

Laurens
County

Southern 8/10/18

48.

Brooks
County

Middle

8/17/18

Suite 120
Birmingham, AL 35205
Daniel Laverne. Studstill
Charles J. Crueger
Crueger Dickinson
4532 N. Oakland Ave.,
Whitefish Bay WI 53211

7:18-cv-00083
5:18-cv-00248

Erin K. Dickinson, Paul J.
Hanly, Jr., Sarah S. Burns,
John G. Walker,
Stephen DuBose Porter
3:18-cv-00052
S. DuBose Porter,
Attorney at Law
115 South Jefferson Street
Dublin, GA 31021
Daniel Laverne Studstill
7:18-cv-00118
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fact common to all defendants. Therefore,
less high-profile local entities who arguably
played material roles in the opioid crisis-- including pain clinics, pharmacies, prescribers
and others--become fair game. Adding
these in-state names to the complaint can
defeat diversity.

Opioid Update

The Opioid Wars—
Battling Over Remand
By: Erich Eiselt, IMLA Assistant General Counsel

M

ost observers are familiar enough
with the main plot of the opioid
litigation: over the past two
decades, pharmaceutical manufacturers,
distributors, prescribers and retailers flooded America with highly addictive narcotics,
failing to provide adequate warnings and
ignoring suspicious distribution patterns.
Today, states, municipalities, unions, tribes
and others demand recourse in the courts,
armed with a robust arsenal of claims and
seeking billions in compensation.
Against that backdrop, numerous
subplots have emerged—battles among law
firms vying for clients and for primacy at
the bargaining table, internecine friction
between localities and Attorneys General
about who should lead the charge, and
objections by under-represented plaintiff
groups, to name but a few.
One of the more interesting side shows,
at least for legal practitioners, involves the
basic question of whether these actions will
be heard in state or federal courts. Almost
without fail, the opioid defendants prefer
to litigate in a federal forum. This tactic
deprives municipal plaintiffs of potentially
sympathetic local juries and can drastically reduce the number of actions being
simultaneously defended—because removal
of a local opioid case to one of the nation’s
94 federal district courts virtually guarantees that the action will be transferred
further, to In re: National Prescription Opiate
Litigation, the Multi-District Litigation
(MDL) in the Northern District of Ohio.
There, it will join nearly 900 federal opioid
suits which have already been transferred
to the Cleveland courtroom of MDL Judge
Dan Polster, who has green-lighted a small
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subset of roughly 20 representative cases
to move ahead rapidly.
As a consequence, fights over in-state
jurisdiction are vociferous. They showcase inventiveness—both by plaintiffs
and defendants—and expose inconsistent
applications of the law.
The Quest for Complete Diversity:
An obvious route for some opioid defendants seeking federal removal is to assert
“complete diversity.” Under 28 U.S.C.
§ 1332 (enacted to avoid excessive “home
court” prejudice against out-of-state
litigants), Congress gave federal courts
original jurisdiction over civil actions
between “citizens of different States”
where the amount in dispute is more than
$75,000. Contrarily, if at least one defendant is from the same state as a plaintiff,
concerns about in-state bias are lessened;
diversity is “incomplete” and removal
under § 1332 cannot occur. Accordingly, plaintiffs in the dozen or so states
where major defendants are “citizens”
(by virtue of having a home office in the
state or being incorporated there) should
be immune to § 1332 federal removal,
because “complete diversity” is absent.
This includes municipalities in New York
(home to Purdue Pharma L.P.), Pennsylvania (Endo), California (McKesson), or
Actavis (New Jersey), to name a few.
Plaintiffs in states where no major
corporate defendant is a citizen must cast
a wider net. Under Federal Rule 20, and
many states’ analogues to the Rule, claims
may be properly joined if they (1) arise
out of the same transaction or occurrence, and (2) present a question of law or

The Joinder/Misjoinder Argument:
Plaintiffs’ attempts to add local parties are
vigorously resisted by the primary opioid
defendants. They can object based on two
companion doctrines emanating from Federal Rule of Civil Procedure 21:
“Fraudulent joinder” asserts that the
plaintiff has added a party from whom there
is no possibility whatsoever of recovery, or,
at its most pejorative, that the added party
is so inapposite as to render the complaint
fraudulent.
“Fraudulent misjoinder,” the more
common objection, merely avers that the
principal action can be fully determined
without considering the additional in-state
actor(s)—whose wrongdoing, even if provable, is entirely separable from the main
defendants, and who have been added to
defeat diversity. In the opioid context,
a typical misjoinder debate is whether a
distributor’s dissemination of millions of
doses can be properly evaluated without
simultaneously assessing the culpabilty of
local clinics, physicians and retailers who
effectuated delivery to the end-user.
Practitioners looking for clarity and
consistency in opioid joinder/misjoinder
remand cases may be frustrated. While the
Fifth and Ninth Circuits have acknowledged
the doctrines, the Fourth Circuit has not;
similar fact patterns in Fourth Circuit jurisdictions have produced divergent results.
For example, the Southern District of West
Virginia denied remand when McDowell
County tried to defeat diversity by adding
a local prescriber. The judge found that
statutory notice and pleading requirements
to join the doctor had not been met—but
also added that the case against the doctor
was separable from the action against the
manufacturers and distributors:
Dr. Cofer, it is charged, provided written opioid prescriptions for patients,
knowing that the drugs were likely to be
abused, diverted or misused.
[T]he court finds no common questions of
law or fact in plaintiff’s claims against the
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corporate defendants and the claims against
Dr. Cofer. The cases against each are separate and distinct. Accordingly, Dr. Cofer has
also been fraudulently misjoined. The Motion to Remand is therefore DENIED.
(County Commission of McDowell County
v. McKesson Corp., No. 1:17-00946 (S.D.
W.Va. July 3, 2017) (emphasis added).
A judge in West Virginia’s Northern
District saw similar facts differently. In
an opioid case brought by eight counties
which added local salespeople to the roster
of defendants, the court found:
There are common issues of fact and
the claims against the Manufacturing
Defendants, the Distributor Defendants
and the Sales Rep Defendants are intertwined and arise out of the same series
of transactions or occurrences. With
respect to these defendants, there is
no fraudulent joinder or misjoinder.
Accordingly, there is not complete
diversity among the properly joined
parties, and this Court lacks jurisdiction to consider any further issues in
this case. (Brooke County Commission
v. Purdue Pharma L.P., no. 5:18 cv 09
(N.D. W.Va., Feb. 23, 2018) (emphasis added).
Shortly thereafter, the Southern District
of West Virginia again sided with the defendants and denied remand. The suit in
City of Huntington v. Express Scripts Holding
Company, no. 2:18-cv-00580 (S.D. W.Va.
Apr. 25, 2018) was filed by four municipalities against 14 pharmacies (mostly local)
and Express Scripts Inc., a national “pension benefits manager” (PBM) responsible
for deciding which drugs are included in
formularies available to health insurance
participants. The municipalities alleged
that the West Virginia Public Employees
Insurance Agency (PEIA) requested Express
Scripts to require prior authorization for
OxyContin prescriptions, but Express
Scripts did not do so, further facilitating
the flood of opioids into West Virginia.
The PBMs and pharmacies argued that
their actions were severable from the larger
litigation: “Plaintiffs’ claims against Express
Scripts are premised on an alleged collusion with Purdue to deny PEIA’s request
for prior authorization of OxyContin in exchange for incentive payments,” the removal noticed stated. “In contrast, Plaintiffs’
claims against the Pharmacy Defendants
are premised on generalized allegations that

they dispensed addictive opioids.” The
case was removed.
That result was not be mirrored in
neighboring Maryland—another Fourth
Circuit jurisdiction. There, Baltimore officials argued that two local doctors and
their pain clinic were instrumental to
the opioid defendants’ damaging actions.
The Maryland District Court agreed:
Further, the City alleges that the
Manufacturer Defendants’ false
and misleading statements about
the nature of opioids caused the
Rosen-Hoffberg Defendants to supply City employees with massive
quantities of prescription opioids.
. . . Because the City’s claims against
the Rosen-Hoffberg Defendants are
logically related to its claims against
the Manufacturer and Distributor
Defendants, the Court concludes
that the claims arise from the “same
transaction or occurrence.”. . . [T]he
issue of whether the Manufacturer
Defendants violated the Maryland
False Claims Act turns, in part, on
whether the Manufacturer Defendants caused the Rosen-Hoffberg
Defendants to present “false or
fraudulent claims” or use “false
statements to get false or fraudulent claims paid or approved by the
City.” . . .
In sum,
the Rosen-Hoffberg Defendants are
not severable under Rule 21 and
are properly joined. Mayor and City
Council of Baltimore v. Purdue Pharma L.P., No. GLR 18-800 (D. Md.
Apr. 25, 2018). (emphasis added).
Notwithstanding this lack of uniformity (which the Baltimore judge referenced
in his memorandum), a review of recent
opioid remand cases suggests that a
“well-pled” addition of local defendants
should generally preserve remand to
state court.
The Class Action/Attorney General
Shuffle:
Another tactic occasionally employed
by opioid defendants seeking refuge in
a federal forum is to characterize the
municipal lawsuit as a “class action.”
The impetus for this move is the Class
Action Fairness Act of 2005 (CAFA), 28
U.S.C. § 1332(d), 453, and 1711–1715.
Passed to prevent perceived class action
lawsuit abuse, CAFA gives federal courts

jurisdiction where the aggregate amount
in controversy exceeds $5 million, where
the class comprises at least “100 or more
persons” and where there is at least “minimal diversity” between the parties (i.e., at
least one plaintiff class member is diverse
from at least one defendant). Although
various municipalities have joined in actual
state-wide class actions and filed in federal
court (Georgia, Maine and Missouri, for
example), other groups of cities and counties have filed in state court and desire to
remain there. For these plaintiffs, characterization as a “class action” could result in
removal.
A mechanism exists to keep these broadbased opioid cases in state court--although
it requires municipalities to cede authority
to a sometimes quixotic torch- bearer: the
state’s Attorney General. A 2014 Supreme
Court decision (Mississippi ex rel. Hood v. AU
Optronics Corp, 571 U.S. ____ 2014) clarified that Attorney General parens patriae
actions, even if brought on behalf of more
than 100 unnamed plaintiffs (for example,
all residents and local governments in the
state), are not subject to CAFA’s jurisdictional pull. Thus, numerous state AGs (in
Florida, Texas, Nevada, Arkansas, North
Dakota, New Mexico, Oklahoma and
others) have filed opioid actions in in state
court, ostensibly avoiding federal courts and
the MDL.
The “Federal Question” and “Federal
Officer” Obstacles:
Even where actions appear to be safely
ensconced in state court, whether through
incomplete diversity or where the Attorney
General brings the case, further dangers
lurk for opioid plaintiffs--specifically, the
“Federal Question” and “Federal Officer”
hurdles.
Federal Question jurisdiction arises
under 28 U.S.C. § 1331: “The district
courts shall have original jurisdiction of all
civil actions arising under the Constitution,
laws, or treaties of the United States.” In
the opioid context, defendants argue that
plaintiff’s characterization of their wrongdoing inextricably implicates federal laws. An
extreme version of this strategy is playing
out in Oklahoma as this issue goes to print.
There, Attorney General Mike Hunter filed
an action against Purdue and other manufacturers in state court over a year ago, and
the case was among the most rapidly-moving of state opioid actions, with a trial date
continued on page 38
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projected for May 2019.
AG Hunter’s complaint references only
violations of state law--Oklahoma’s False
Claims Act, Medicaid Program Integrity Act,
Consumer Protection Act—and common law
public nuisance, fraud and unjust enrichment. Regardless, defendants recently sought
removal to federal court on the basis that,
during a deposition, an Oklahoma official
referred to the federal Controlled Substances
Act. The state court action has been stayed
as a federal judge now carefully considers
whether the case should be removed.
Other courts to assess similar scenarios have
found that federal law is not integral to the
opioid complaint and have held for the plaintiffs. A case in point: on June 12, 2018, the
District Court in New Mexico rebuffed pharma distributor McKesson’s attempt to remove.
McKesson argued that, because the New
Mexico Attorney General’s complaint stated
that the distributors had violated their duties
under the federal Controlled Substances Act
that distributors report “suspicious orders,”
the case implicated a “Federal Question.” But
as the court noted, New Mexico’s own state
laws also require drug distributors to report
“diversion” of any controlled substance:
Thus, contrary to McKesson’s claim
that Plaintiff can prevail only by showing that Defendants violated the FCSA,
it appears that Plaintiff could show that
Defendants violated state law duties to
control, report and guard against the
diversion of prescription drug orders,
meaning that the federal statute is not
necessarily raised. State of New Mexico v.
Purdue Pharma L.P., no. 1:18-cv-00386
(D.N.M. June 2, 2018).
The case was remanded to the First
Judicial Court of Santa Fe County, where
it had been first filed; the New Mexico
district court also referenced two similar
AG opioid decisions, in West Virginia and
Delaware. In each, removal was denied on
substantially similar grounds—both judges
found that, despite the AG’s reference to
defendant’s violation of federal statutes,
there were ample state law grounds to
refuse removal to a federal forum.
“Federal Officer” removal arises under
28 U.S.C. § 1442(a)(1), which provides for
federal jurisdiction over any case against
“[t]he United States or any agency thereof
or any officer (or any person acting under
that officer) of the United States or of any
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agency thereof, in an official or individual
capacity, for or relating to any act under color
of such office.”
One beneficiary of the language is federal
contractors who have acted pursuant to
directives issued by the federal government;
they can remove in-state cases brought by
third parties to a preferred federal forum.
Caselaw establishes that government
contractors who are involved in “an effort to
assist, or help carry out, the duties or tasks
of the federal superior” are “acting under”
a federal officer. Thus, the manufacturer
and distributor defendants have successfully
removed numerous opioid actions brought
by tribes, on the grounds that the damage
complained of arose pursuant to supply
contracts with the (federal) Indian Health
Service.
And at least one defense has made
more expansive use of the Federal
Officer provision. In a case brought by
a San Francisco health care provider that
incurred substantial unreimbursed costs
for opioid treatment, McKesson argues
that the plaintiff did not expressly exclude
governmental actors:
Because the Plaintiff seeks recovery for
harms caused by any and all prescription
opioids that were allegedly diverted
from the legitimate supply chain in and
around the geographic area served by
the Plaintiff, without regard to whether
or not the customer at the end of that
chain was the Indian Health Service,
the Department of Veterans Affairs,
or another federal agency, its claims
necessarily encompass the prescription
opioids that McKesson supplied to tribal
and federal facilities through the PPV
Contract. (Notice of Removal, Center
Point v. McKesson Corp., no. 3:18-cv-2535
(N.D. Cal. Apr. 27, 2018).
McKesson, a California corporation, has
thus far succeeded in staying the California
plaintiff’s remand efforts, and Center Point
could well be removed to federal court and
to Judge Polster’s MDL on Federal Officer
grounds.
The Bottom Line: These jurisdictional
sparring matches are only the first battles in
what promises to be an all-encompassing legal
war. The opioid defendants’ initial motions
to dismiss are now beginning to arrive, and it
is amply evident that municipalities will face
even more inventive arguments and tactics as
they fight for proper redress.
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On the other hand, when all of the
Notre Dame Law Review articles are
complete it seems likely the academics will
have done a thorough and competent job
of criticizing every angle of qualified immunity. And more simply, perhaps every
winning streak must come to an end.
That said, completely changing course
on any major legal doctrine, especially one
like qualified immunity, which the liberal
and conservative Justices mostly agree on,
with some notable exceptions,55 is unlikely
without a number of changes in personnel.
Changes to the doctrine at the margins
are more likely. For example, in the next
few terms maybe the Supreme Court will
rule that a lower court improperly granted a state or local government official
qualified immunity.56 Regardless, it seems
safe to say that the doctrine as currently
configured is destined to meet continuing
scrutiny and challenge.
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2017 in particular saw major upheavals in established zoning law, by way of a
series of three particular cases: City of Cumming v Flowers 300 Ga 820, 797 S.E.2d
846 (2017); Lathrop v Deal 301 Ga 408, 801 S.E. 2d 867 (2017); and Diversified
Holdings v City of Suwanee 302 Ga 597, 807 S.E.2d 876 (2017). In reality the impact of
these cases overshadows the rest of the field, notwithstanding other significant
developments. Therefore, these three cases deserve particular attention.

I.

The Holy Triumvirate: Flowers, Lathrop and Diversified.
City of Cumming vs. Flowers truly was an unexpected decision of significant

application. The case arose when the City’s Zoning Appeals Board (in Cumming the
Mayor and City Council) approved a setback variance. A number of disgruntled
neighbors (NIMBYs) appealed the approval to Superior Court via petition for writ of
mandamus and sought to enjoin the alleged violation of the Zoning Ordinance that
would ensue. They argued that the decision was arbitrary, capricious, erroneous, ultra
vires and a gross abuse of discretion, i.e. a typical substantive due process challenge
available to neighbors with standing. In this instance, the local zoning ordinance
provided that “[a]all decisions of the…Board of Zoning Appeals are final and may be
subject to appeal only by way of suit filed in the superior court of the county”. Thus, the
right to sue was recognized in the local code, but no specific manner of appeal was
specified. Following 28 years of precedent and since the local ordinance was silent as
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to the remedy, the neighbors filed an application for a writ of mandamus, as they were
authorized to do under Shockley v Fayette County, 260 Ga.489, 490-491 (1990) and a
host of its progeny. Consequently, when the City moved for summary judgment on
grounds that the neighbors should have sought a writ of certiorari, the Trial Court
disagreed and denied the Motion.
Enter the Supreme Court. It reasoned that in reviewing a variance request
the local Board must “determine the facts and apply the ordinance’s legal standards to
them which is a decision-making process akin to a judicial act.” Additionally, the Board
held a public hearing, gave due notice of the hearing, heard arguments at the hearing,
and issued a written decision. All of these facts are indicia of a quasi-judicial act. Thus
far the decision was not particularly astounding, as it has been long established under
Jackson v Paulding County, 265 Ga. 792 (1995) that a variance is a quasi-judicial
decision. The Court then reasoned that as a quasi-judicial act, only a writ of certiorari
will lie to challenge a denial or approval, again not an altogether astonishing ruling
notwithstanding some inconsistent case law. But where the Court really jumped the
shark was in its additional holding that ALL quasi-judicial decisions must be presented
by way of writ of certiorari, regardless of what the local ordinance proscribes as the
available remedy. Since the neighbors sought a writ of mandamus, their claims must be
dismissed. And, of course, the 30-day rule then precluded them from reinitiating it.
Of course, the Court engaged in an appropriate discussion to the factors
of stare decisis. And one of those factors is the impact likely to occur to persons who
improperly followed the former rule. It held “there is no indication that many (if any)
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other pending appeals will be dismissed as a result of our decision today”. Tell that to
the three of my clients whose appeals were dismissed as a consequence…
The next case which substantially interfered with the practice of zoning
law as we know it is Lathrop v Deal, a decision regarding sovereign immunity. Lathrop
involved a challenge to the constitutionality of the 2012 abortion statute, O.C.G.A 31-9B2). That statute requires a physician to ascertain the “probable gestational age of the
unborn child” prior to performing the procedure. Depending upon that age, abortions are
allowed (if less than 20 weeks) or restricted. After an abortion or attempted abortion,
the physician must file a report with the Department of Public Health. Three physicians
who perform abortions filed suit against the Governor and 19 other state officials. They
alleged that the statute was unconstitutional as a violation of privacy, the first
amendment, due process and equal protection rights. They sought declaratory relief as
to the unconstitutional status of the statute, as well as injunctive relief to halt its
enforcement. The defendants moved to dismiss, arguing that sovereign immunity bars
suit against individuals in their official capacities because the real claim is against that
State of Georgia. Since the State of Georgia has not expressly waived sovereign
immunity for such claims (and notwithstanding their appearance in the federal and state
constitutions), the Supreme Court agreed.
Being the sweetheart that I am, I have never sued members of city
councils or boards of commissioners. I figure their jobs are thankless enough without
having to worry about personal liability. There went another group of cases in which I
had sued only the county or city.
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However, Lathrop is not necessarily the end of the world. First and
importantly, the Court expressly stated that “sovereign immunity is no bar to petitions for
writs of mandamus”. Lathrop at 885, quoting SJN Properties vs Fulton County Board of
Tax Assessors, 298 Ga 795, 799 (2015). Although in light of Flowers this carve out was
not of much comfort, at least it did allow traditional mandamus claims to compel permits
and the like (IF their issuance is ministerial in nature; and be chary of official immunity
as well).
Second the Lathrop court deemed important the capacity in which the
public official is sued. While sovereign immunity protects the state and its employees
sued in their official capacities, it is perfectly lawful to sue an individual in his individual
capacity. And such suit is particularly appropriate if the statute he seeks to enforce is
unconstitutional:
An unconstitutional act is not a law. It confers no rights, it imposes no
duties; it affords no protection; it creates no office; it is in legal contemplation. As
inoperative as though it had never been passed.
Lathrop at 684,875. Indeed, the Lathrop Court emphasized that a suit against an
officer or employee in his individual capacity is a “well-established rule”. Lathrop at 875.
Third and probably of most importance to the zoning bar, Lathrop carved
out an express exception to its primary rule. If the underlying claim involves an alleged
unconstitutional taking, then injunctive and declaratory relief will lie to protest it. Lathrop
at 880,881. That is because the 5th amendment to the Georgia and US Constitutions
expressly prohibits certain conduct for which the government is liable. Therefore, it has
waived sovereign immunity as to such claims. So, while more traditional claims for a
denial of substantive or procedural due process or equal protection may be banned (I
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am NOT conceding that for you nasty people out there who like to wave my ICLE
papers in my face in a court room); a takings claim remains alive and kicking.
Then came Diversified Holdings LLP v City of Suwanee, where the City denied
an application to rezone property from a commercial use to a multifamily use. The Trial
Court conducted a de novo review in a multiday trial in which it evaluated the plaintiff’s
claim that the denial of the application was “unlawful, irrational, a manifest abuse of
discretion, a taking of property, unconstitutional null and void.” It also sought to have the
City enjoined from interfering with Diversified’s use of the tract for a multifamily use. In
other words, this was a traditional, vanilla, standard challenge to a zoning denial heard
and decided under the traditional zoning balancing test, but which the Court chose to
identify as an inverse condemnation claim. And when Diversified lost it, it sought to
appeal by way of application for discretionary review. Which the Supreme Court
granted, and reiterated that such an application is the mandatory way of appealing
pursuant to Trend Development Corporation v Douglas County, 259 Ga 425 (1989) and
other cases. Indeed, the Court posed only one question in granting the application: “Is a
party seeking to appeal a Superior Court’s ruling on an inverse condemnation claim
required to file a discretionary application if that claim is based on a local board’s zoning
decision?” 352 Ga 597, 599.
Then all hell broke loose. Instead of what could have been a very perfunctory
opinion, the Court apparently seized upon the opportunity to redefine zoning law as we
know it. First, it spent several pages discussing that a Board of Commissioners is an
administrative agency. Having reached that conclusion, the Court then unnecessarily
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defined the zoning process as “adjudicative in nature”, more specifically as “quasijudicial”. That determination was not necessary to the ruling.
The Court next turned its attention to whether Diversified had proven its “inverse
condemnation claim”. It states that all inverse condemnation claims involve some public
action that caused “a nuisance or trespass that, in turn, resulted in the diminished utility
and functionality of a private owner’s land. That diminished functionality and utility, in
turn, interfered with the owner’s use and enjoyment of the land.” Diversified at 886. It
then notes that zoning cases are on the “margins of inverse condemnation” and “have
allowed a due process analysis to invade the takings jurisprudence”. Id. In short, the
Court seems to divorce the traditional substantive due process claim from a takings
claim.
The Darth Vaders of the City/County Defense Bar have cobbled these decisions
together to try to dismiss every case I have filed for the past year or so. I have faced
countless Motions to Dismiss, premised upon the following theories:
1) Zoning is an adjudicative decision-making process per Diversified.
2) Since it is adjudicative, all lawsuits must proceed via application for writ of
certiorari.
3) Since it proceeds by way of certiorari, review is confined to the record; there
is no de novo review.
4) Since it is adjudicative, enhanced procedural rights must surround the zoning
hearings (i.e. I should try my cases there); and
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5) Regardless, I cannot sue anyone anyway because Lathrop says cities and
counties are immune to all but 5th amendment challenges. Diversified says a
zoning decision does not belong under 5th Amendment protection.

I disagree with these conclusions (obviously). But to hear the arguments as to
why they are wrong, you will need to stay awake at the seminar. Why am I right and
anyone who disagrees with me is clearly wrong?

1. Substantive due process of takings variability not expressly addressed by
Lathrop. Diversified followed Lathrop and was a traditional due process claim.
2. Lathrop was a case against the state, not a municipality. Lesser immunity for
the latter. Diversified, a case against the city, did not even mention sovereign
immunity.
3. Lathrop dealt with the propriety of discretionary appellate review only. The
“holding” re: zoning being quasi-judicial, was dicta.
4. The Lathrop appeal followed a full blown de novo trial. None of the cases
holding that challenges to the denial of zoning request are reviewed de novo
were over-ruled.
5. Lathrop applied a traditional zoning analysis, whether the Court called it a
takings claim or substantive due process.
6. Forcing additional procedures upon local government hearings would be a
policy nightmare.
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Tips
1. Sue everyone – including elected official and staff as appropriate, both
officially and individually. Serve in separate capacities as well.
2. Allege a waiver of sovereign immunity in the Complaint – at least that
removes it from Motion to Dismiss territory. Ask if insurance covers the case
in early interrogatories.
3. File via writ of certiorari – but seek mandamus as a remedy for a manifest
abuse of discretion.
4. Watch your clock. Must file cert action within 30 days of decision.
5. Provided you at least serve the right parties, defects in the Cert app are
amendable.
6. To keep your political relationships intact (and maybe to convince politicians
to get the General Assembly to change the law) allege you are required to
sue everyone individually as a consequence of Lathrop.
7. Stack the record. Affidavits. Studies. Documents. Just in case. Given the any
evidence standard, sometimes it might be helpful to confine the appeal to a
record.

As I stated at the outset, these cases overshadowed all of the others. But there
are others which are noteworthy, as follows:
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II. What big teeth you have Grandfather
A number of cases over the past two years have involved nonconforming uses
and the limits of expanding same as vested rights.

Shelley v. Town of Tyrone 302 Ga 297, 806 S.E. 2d 535 (2017)
Plaintiff purchased commercial property zoned with four C-2 rental units in 1999.
He purchased a second tract in 2003 with eight rental units. Both properties contain
industrial buildings with high ceilings, loading docks, and few automobile parking
spaces. When plaintiff purchased the properties, the tenants included automobile repair
and sales, a landscaper, and a furniture upholsterer which were allowed under the C-2
zoning district then in place.
The dispute between Shelley and Tyrone spanned more than a decade. It
involves a multitude of litigation and is too convoluted and boring for a detailed factual
analysis (which I have therefore omitted). Suffice it to say that after lengthy and
convoluted court actions in which the property owner was unsuccessful, he ultimately
filed suit alleging that all uses allowed on his tracts under the original 1997 Code when
the buildings were built were allowed as lawful grandfathered uses at present, i.e. not
just those present when the ordinance changed. He also alleged that all of the City’s
ordinances adopted since 1977 were noncompliant with the Zoning Procedures Law
OCGA § 36-66-1 et seq (which did not even exist until 1988); as well as Tyrone’s own
zoning procedures.
Held:
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1) “as applied” challenges barred because of failure to exhaust administrative
remedies (didn’t ask City Council for approval)
2) No evidence to support futility doctrine because of Zoning Administrator or
Planning Commission behavior; was required to show application to City Council
would have been futile.
3) Should have at least applied for Business License before he challenged
purported effect of ordinance upon his right to use property.
4) Facial challenges (such as ZPL) need not be presented to local government.
5) If mid-litigation the local government property adopts a new zoning ordinance,
may moot the facial challenge.

Significance? Not much. Not a change. But don’t let Mr. Shelley hire you. He
sued several attorneys during the process.

May vs. Morgan County 343 GA App 244, 807
May was convicted in Superior Court for offering her home for short-term rentals.
Morgan County had adopted a rental restriction ordinance upon Lake Oconee lots in
Morgan County 2010. May built the house in 2007, and shortly thereafter she began
renting it for short-term vacations. According to her, she could not afford to keep the
house without renting it. Zoning ordinance in effect when she built the house did not
expressly prohibit such conduct. But it also prohibited all uses which were not expressly
allowed. Under that ordinance in July 2009, the County demanded that she stop renting.
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She refused. Then the 2010 zoning ordinance was expressly amended to prohibit all
short-term rentals (less than 30 days) in all zoning districts unless allowed by CUP.
After being cited, May filed a civil action in which the Trial Court ruled that such a
use was grandfathered so that the 2010 ordinance did not apply. In May I, the Court of
Appeals vacated that Order and remanded for the trial court to address whatever May
had exhausted her administrative remedies and whether she was barred from filing suit
because she did not do so within 30 days of enaction of the 2010 ordinance. The Trial
Court ruled against her on both issues, and application for review was denied.
In the on-going criminal action May then moved to dismiss on grounds the use
was grandfathered and because the 2010 ordinance was unconstitutionally vague. May
II (this case) followed and held:
1) Must apply customary rules of statutory construction, which required ruling
that use also was not allowed in 2007.
2) Vagueness argument stems from contention that prior ordinance did not
provide sufficient notice that the use was prohibited. This issue remanded to
Trial Court.

The case that never ends……or did it?
Southern States – Bartow County v Riverwood Farm HOA 300 Ga 609, 797 S.E. 2d
468 (2017)
Zoning ordinance contained provision regarding vested rights for
nonconforming uses acquired during time period County was without a Zoning
Ordinance (as a consequence of the 1991 Tilley Properties v Bartow County decision).
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Southern States filed an application with Georgia EPD to operate a landfill on its
property in 1989. In 1990 it requested a zoning certificate that it was allowed on its
property. When the County refused, Southern States sued and invalidated the entire
ordinance because it had not been adopted pursuant to the ZPL. In 1993 the County
enacted a new ordinance which limited nonconforming uses with vested rights arising
during the limbo prior to the new code. The restriction was that such uses were required
to commence (not mere development efforts) within one year of the adoption of the
ordinance. Otherwise the use became prohibited.
Meanwhile the initial suit between Southern States and Bartow remained
pending, until in 1994 on remand the Trial Court ruled that in the absence of a valid
ordinance, Southern States had a vested right to its zoning certificate of compliance.
The Zoning Administrator continued to issue one annually for 20 years. In 2013
Southern States finally secured its solid waste handling permit from the EPD.
At that point a group of tree-hugging neighbors filed a complaint for
declaratory judgment and injunctive relief, urging that the landfill violated the Zoning
Ordinance. The Trial Court issued partial summary judgment and Southern States
appealed. The Court of Appeals, relying upon the nonconforming use provision, ruled
that the failure to commence development within one year meant its rights lapsed. The
case was remanded to address Southern State’s contention that the nonconforming use
provision was unconstitutional.
Again, the Trial Court ruled against Southern States. The Supreme Court
reversed, holding that the one-year requirement was not merely a condition upon vested
rights allowed under Georgia law. Instead the provision as applied to Southern States
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acted to totally eliminate a previously acquired vested right. The Court emphasized that
this blanket restriction failed to consider intent, financial investments, or basic feasibility
of the use to commence within that time frame. (Starting a landfill within a year was
totally infeasible). Therefore, the rule was unconstitutional (as applied).
Noteworthy:
1) This is a February 2017 decision. It expressly recites that “zoning
power, vested in the county governing authority, is legislature”.
Hmm. Not expressly overruled by Diversified.
2) No consideration was given to issuance of 20 Zoning Certifications,
presumably consistent with the rule that such assurances cannot
resurrect a void permission.
3) No discussion of why permit not acquired until 2013.

On this remand Southern States dismissed its complaint. A landfill has not been built.

Edwards v City of Warner Robbins 302 Ga 381, 807 S.E. 2d 438 (2017)
Plaintiffs purchased lots for 36 mobile homes. 12-15 units were placed prior to a
July 8, 2008 adoption of an overlay ordinance which prohibited them. The
nonconforming use rules prohibited the extension of a use to occupy a greater area of
land, as well the siting of additional structures. As is typical of such limitations, existing
units also could not be replaced if it would cost more than 50% of the replacement cost.
In 2011, plaintiffs sought to upgrade one of the existing homes and to put new homes
on three vacant lots. Plaintiff appealed the denial of all permits on grounds that the
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Overlay Ordinance was unlawfully adopted in violation of the ZPL and their procedural
due process rights and that the section of it governing mobile homes was
unconstitutionally vague and overbroad as applied to them.
Plaintiffs filed suit against the City, and after engaging in discovery moved for
summary judgment. That motion was denied based upon the provisions of the overlay
district, the nonconforming use rules, and that the ordinance had been properly
enacted. The property owners then filed an amended complaint which added a claim for
denial of vested rights to use their property for a mobile home park and for taking the
properties without just and adequate compensation. The Trial Court again ruled against
the Plaintiff, essentially because it had already made the same ruling in the Order
denying the earlier motion.
In a first appeal, the Court of Appeals remanded because the Trial Court had not
reached the merits of their constitutional challenges. On remand the Court again
granted summary judgment for the City, expressly finding that the ordinance was
constitutional and the taking claims lacked merit.
On appeal this time, the Appellants argued that violation of the ZPL arises to a
constitutional infirmity. The Court disagreed. It reasoned that all the Constitution
requires is notice and hearing, without specific timing or manner requirements. While
the ZPL imposes such regulations, the Appellants abandoned their ZPL argument
during the first appeals process.
Noteworthy:
1) This decision issued 10/30/17. After Lathrop. Absolutely no mention of
sovereign immunity in the case. However, the Plaintiffs did sue City, as
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well as the Mayor, Building Official and Planning Director officially and
individually.
2) Apparently original suit not filed by way of writ of certiorari. Also not
discussed at all, 12 days pre-Diversified.
3) Court properly notes it might only consider certified codes in the
record. Then also references a code section it read on the City’s
website. Huh??
4) May undercut Beugnot v Coweta County, although also not discussed.

III. No Leg to Stand On
Questions of standing continue to appear.

Stuttering Fdn v Glynn County 301 Ga 492, 801, S.E. 2d 793 (2017)
Property owner filed rezoning and site plan approval application to obtain
permission to add on to an existing building on its property. That existing building was
leased to Stuttering. Stuttering objected to the application. Within thirty days of the
decision, it filed a petition for judicial review and in the alternative, mandamus to reverse
the approval. His objections were promised upon defects in the Landlord’s application,
noncompliance with the zoning code, and a purported violation of easements and a
restrictive covenant applicable to the property. The Foundation claimed that these
violations would damage the value of its leasehold interest. Motions to Dismiss were
granted based upon the absence of standing as a tenant. Affirmed. But Court noted that
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if it had an estate for years a different result might occur. The lease here expressly
created a usufruct, akin to a mere license.

IV. Notice Me
Hoechstetter v Pickens County 815 S.E. 2d 50 Ga (2018)
Nutjob neighbors challenged issuance of conditional use permit on grounds the
adoption process violated the ZPL. The relevant application was filed in August 2015. In
October after publicized notice, the Planning Commission heard and recommended
approval of the application. In January of 2016, the BOC approved it. It is not clear
whether any notice preceded the BOC hearing, but presumably not. The County argued
that provided the public hearing before the Planning Commission was properly
advertised, then the BOC hearing need not be. The Court of Appeals affirmed (AND
THIS DECISION REMAINS IN THE POCKET PART, watch citing it). The Supreme
Court reversed The Court notes it is true that only one hearing is required under ZPL
per City of Cumming v. Realty Dev Corp. But must provide meaningful opportunity to be
heard. If BOC hearing is “too attenuated in time or circumstance from the final zoning
decision, another hearing may be required.” PC is a recommending body only. The City
at least should have forwarded the record of proceedings before it. It only forwarded a
one-page memo which failed to disclose the stated objections or any reason for the
recommendation. The Court invalidated the October PC hearing. It did not discuss the
validity of the BOC hearing in January.
Noteworthy:
1) Refocuses ZPL on the entirety of the process
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2) Mere compliance with ZPL is not an absolute defense
3) Opens up case by case factual review under a ZPL challenge.

V.

I Need Relief! Other Than Tums How Do I Get It?
A. Certiorari

City of Sandy Springs v Traton Homes, 341 Ga App 551, 801, S.E. 2d 599 (2017)
Traton challenged an administrative decision by the Community Development
Director and appealed that interpretation to the Sandy Springs Board of Appeals. When
it lost it filed a writ of certiorari against the Board of Appeals and its members only. It
sought and obtained from the Trial Court an order sanctioning the petition for certiorari
and directing service, and summonses issued the same day. Traton did not obtain
issuance of the actual writ by the BZA special appearance, moved to dismiss because
the City had not been named as Defendant, and the actual writ of certiorari never
issued. The Trial Court dismissed. The Court of Appeals agreed. Certiorari is a special
statutory proceeding, which takes precedence over the CPA if there is a conflict. OCGA
§ 5-4-5 expressly requires the Clerk of Court to issue an actual writ of certiorari, directed
to the tribunal whose judgment is being challenged to certify and send up the record of
its proceedings to Superior Court. The writ must be served within five days of issuance.
The failure to secure the writ invalidates the process. It is the responsibility of the
Appellant to secure that writ, not the Court Clerk’s obligation to deliver it.
Additionally, the City must be named as the real defending party. The BZA is the
inferior adjudicatory. It is the Respondent in such a matter and its sole responsibility is
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to transmit the case. It does not and cannot remain active in the case, which would be
akin to allowing a Superior Court judge to participate in an appeal of his/her decision.
The City and BZA are separate entities with a potential conflict of interest; they should
not be represented by the same counsel.
Noteworthy:
1) The City was not sued at all, even though the City Attorney was
served. Had it been named at all in any capacity, the flaw would be
amendable.
2) The 30-day rule in the Statute runs from date of decision, not date
Minutes confirming it are executed.
3) Sue everybody!

Kammerer Real Estate Holdings LLC v Forsyth County Board of Commissioners,
302 Ga 284 (2017)
Property owner applied for site development permit to construct an automobile
service station. The property was subjected to a zoning condition which an open space
requirement (as undeveloped property). The Planning and Community Development
Director refused to issue the permit because this condition was not observed in the
plan. The owner then asked the BOC to amend the condition, which it refused to do.
The complaint sought declaratory and mandamus relief and was filed against the
Director of P and CD in both his official and individual capacity. The Complaint also
sought a writ of cert against the Director. The Trial Court dismissed it on grounds that
the property owner knew of the limitation when purchasing the tract and therefore
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lacked standing. The Supreme Court reversed based upon City of Rome v Pilgrim 246
Ga 281, 283 (1980).
Kammerer also sought review of the Director’s decision via writ of cert. The Trial
Court had also dismissed that claim, apparently based upon a lack of attention to it in its
Reply Brief. The Supreme Court also reversed that dismissal because the pleadings are
what must be considered in a Motion to Dismiss, and an amended complaint quite
clearly raised the claim.
Kammerer also challenged the denial on the merits via cert. The Trial Court
declined to dismiss it below because the local ordinance provided for a writ of certiorari.
The Supreme Court reversed based upon Flowers.
Notable: The County urged the Court to affirm because the decision was “right
for any reason”, that reason being that sovereign immunity barred the claims under
Lathrop. The Court declined, stating that the mandamus claim is not barred regardless,
and the declaratory relief claim would lie against the P and CD Director sued
individually. However, the Court did caution the Trial Court to consider sovereign
immunity first upon remand. My understanding is that it did so in favor of the developer
and the County has now appealed.

B. Appeals

Schumacher v City of Roswell, 301 Ga 635, 803 S.E. 2d 66 (2017)
Roswell adopted a new UDO which included a zoning map. Citizen/property
owners filed suit. When the Trial Court ruled against them, they filed a direct appeal.
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The Court of Appeals dismissed the appeal, concluding it was a zoning case which
required an application for discretionary review. Supreme Court reversed, ruling that a
facial challenge to an ordinance is entitled to direct review.
The analysis revolved around whether the enactment of a zoning code is
“decision” of a local administrative body so that an appeal requires an application under
OCGA § 5-6-35(a)(1). Adoption of a code is not adjudicative in nature. It is a legislative
or executive act. It is “prospective in application, general in application, and often
marked by a general factual inquiry that is not specific to the unique character, activities
or circumstances of any particular person. Determinations of an adjudicative
nature…are immediate in application, specific in application, and commonly involve an
assessment of facts about the parties and their activities, businesses and properties.”
The enactment of an ordinance is a core legislative function.
Noteworthy:
1) First complaint filed against City and the Mayor and all Council
Members. Amended Complaint sued only City. Sovereign immunity not
mentioned.
2) Expressly disapproved Outdoor West Inc of GA v Coweta County, 270
Ga 527 (1999) where direct appeal held to be incorrect means of
appealing; dismissed.
3) 3 justices dissented (Hines, Benham and Colvin).
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C. Mandamus

Georgia Association of Professional Process Servers v Jackson, _ Ga _ , 806,
S.E. 2d 550 (2017)
Sheriffs of Metro Atlanta Counties prohibited use of private process servers
pursuant to OCGA § 9-11-4. The Association sought declaratory, injunctive and
mandamus relief. Sheriffs raised sovereign immunity as a defense. Sovereign immunity
bars injunctive and declaratory relief, but not mandamus.
Noteworthy:
1) Authority to allow or prohibit process servers is inherently
discretionary. Mandamus does not compel a discretionary act. But it
may be used to compel an official to make that discretionary decision.
In other words, mandamus lies to set it in motion, but does not dictate
the actual decision.
2) Footnote cites Lathrop and notes Sheriffs were sued officially.
3) Footnote also states Court is not reaching the question of whether
decision not to allow private process servers is “willful, malicious, or a
gross abuse of discretion.” Is Due Process back? Also see
Consolidated Government of Columbus, Georgia v P & J Beverage Co,
344 Ga App 482, 485 (2018)
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VI.

I Take the Fifth and Give it To Me Now, I’m Thirsty

Murr v Wisconsin 137 S. Ct. 1933 (2017)
Petitioners/property owners own 2 adjacent lots along the St. Croix River. The
lots were purchased by the petitioners’ parents and conveyed at different times. Local
and state regulations prohibit the use or sale of adjacent lots under common ownership
as separate building sites unless there is a minimum of one acre of land suitable for
development. Both lots have topographical issues which take the developable area of
both below one acre. Petitioners were interested in selling one of the two lots and
sought a variance as to the right to sell it separately.
Court re-examines regulatory taking jurisprudence and two guidelines govern.
First, “a regulation which denies all economically beneficial or productive use of land”
requires compensation under the 5th Amendment. Citing Palazzo v Rhode Island and
Lucas v South Caroline Coastal Council. Second, a taking also might be found based
on a “complex set of factors”, including
1) The economic impact of the regulation on the claimant;
2) The extent to which the regulation has interfered with reasonable, distinct
investment-backed expectations; and
3) The character of the governmental action. (Citing Palazzo and Penn
Central). Ultimately it is a balancing test between the “individual’s right to
retain the interests and exercise the freedoms at the core of private
property rights” vs. the government’s power “to adjust rights for the public
good”.
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Merger of lots was a valid exercise of police power. “Takings analysis” must be
applied to the two lots as a whole and not separately. The contiguity of the lots, as well
as terrain, in and of itself limits future uses. Protection of the river is a legitimate interest
and should have been anticipated by the property owners. Valuation of the lots
combined was enhanced since that provided a bigger lot with greater privacy and
recreational opportunities. Appraisal testimony established value as a whole vastly
superior to value of each lot separately.

VII.

Role of the Charter

Jester v Red Alligator, 344 Ga App 15 (20xx); 806 S.E. 2d 920 (2017)
Red Alligator secured approval of a rezoning to C-1 and a SLUP for a late-night
establishment on a 10.15-acre tract located in Commission Districts 5 and 7. Sought to
develop a mixed-use luxury resort with an “indoor adult amusement area”. That area
would contain Class B coin-operated amusement machines (points-based games which
allow both free replays and goods with $5 or less or vouchers which may be exchanged
for same).
At the time of the vote, District Commissioner 5 (Lee May) was acting as Interim
CEO. (Burrell Ellis was not enjoying a temporary departure from the position).
Therefore, May could not vote. District Commissioner 7 (Stan Watson) recused himself
from the vote. Therefore, a “ward courtesy” provision in the Charter could not be
honored (at least one of the two District Commissioners must support an application for
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it to pass). The remaining five commissioners voted unanimously in favor of the
applications.
Two months later the BOC realized the error and voted to rescind the approvals.
Red Alligator sued. The applications were held in a “pending” status. Before they could
be reheard, Red Alligator withdrew them. Red Alligator then won the lawsuit.
Held:
1) withdrawal did not moot the litigation; issue of validity of original vote
remained;
2) Different Definitions of “zoning decision” and “zoning ordinance” in ZPL
irrelevant; it is meaning in Charter which governs; ZPL not even in existence
when Charter adopted.
3) Vote violated ward courtesy rule; no vested rights obtained. Ward courtesy
sanctioned, at least if statutory.
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Seven years ago, when I first spoke on the topic of crisis management and
the 24/7 news cycle, I focused on the outside risks of misfeasance coming to
light: camera phones, investigative reporters, CNN producers looking for
content, and the like. We had not yet experienced the Sandusky/Penn State
scandal, or the one at Michigan State, the #MeToo movement, multimillion
dollar lawsuits against Big Law Firms for pay equity or harassment, or the
Grand Jury Report into sexual abuse by clergy in Pennsylvania, or…..well,
you get the idea.
What has changed? The most significant change is the perception of reality.
There is little agreement on what is true, what is fake, or what is real. Info
Wars can be one person’s true and accurate source of information causing
them to show up at a pizza restaurant to rescue the imprisoned children
(who aren’t there), while MSNBC could be another’s. The national debate
over what is true filters down to local government, and our clients are
berated, belittled, and accosted for trying to do the “right” thing, whatever
that may be. How many times have we each suffered through public
comment when some self-styled “community leader” or “engaged citizen”
starts falsely claiming that we are short 35 (or more) sworn police officers
(which would mean that there would be no officers on the streets, a
verifiable falsehood), that the City can’t manage its money (despite superior
credit ratings, consecutive clean audit reports, or recognition by the
Department of Community Affairs for good financial management
practices), or that the City needs to ignore recognizing its youth sport
teams, or allowing children to gavel the meeting into order because such
“feel good” or “Kodak” moments detract from the council’s real obligation
of running the city/county “like a business” (can someone please help me
understand what it is that a local government manufactures, creates, or
otherwise “sells” to the local economy?).
Against this backdrop of “fake news”, attacks on media, attacks from the
media, policy in 140 characters or less, expectations that government will
communicate important data via Tweet or Facbook post, and the insatiable
desire of news outlets to be “firstest with the mostest,” local government
has to find a way to credibly and responsibly respond to communications
challenges that address the needs of their community.
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I. What if it’s an elected official?
I’m confident none of us has ever sat in a public meeting and wished for
divine intervention to stop the elected official with the floor from
continuing to talk. The problem is that intercession almost never occurs
and you are left with statements on the record that are damaging at best,
and horrific at worst.
In the heat of that moment, all you can hope for is to protect the client,
which (of course) is the entity not the individual official. Statements like,
“the Councilmember was explaining his vote, not advocating for other
votes,” or “All of the other members had already explained how they were
voting, thus, there is no evidence those statements were meant to persuade
or speak for the council as a whole” can mitigate the damage, but not
eliminate it. I once defended a case where a member of the body was
supposed to have said something in executive session that was lamentable,
but the plaintiff claimed established illegal animus. Not only did the Court
order us to disclose confidential deliberations in Executive Session as part
of discovery, it also denied summary judgment claiming that the jury could
conclude that the vote swayed enough others to vote a particular way that it
tainted the entire process. Lesson learned: work with your electeds about
what they should say. If you focus on what they should not say, they will not
hear the “not” and that is all they will talk about.
II. It’s Not Just Going to Go Away
The most common response to bad news is to hope it doesn’t really exist. It
is simply human nature. It is also somewhat consistent with experience that
some other event, disaster, scandal, or larger story will steal the interest or
headlines created that morning. However, true preparation and adequate
representation of local government should mean taking a proactive and
directed response.
Just like the First Gulf War changed the way people expect to receive their
news, the Internet has vastly altered the way news is gathered. A purely
local event posted to the Internet can become an international sensation in
hours, if not minutes. Bloggers, reporters, producers, and people simply
looking for their 15 minutes of fame can gather, repackage, and disseminate
stories in seconds. We have all witnessed the odd or fantastic or strange
video that friends or acquaintances are sharing.
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Sometimes they are funny. Sometimes they are poignant. Sometimes they
are horrifying. What they all share is the completely democratic means by
which the story is spread. Once spread, more traditional news outlets may
decide to become part of the dissemination process and make the story
their own.
Former Fulton County prosecutor Nancy Grace, now on Sirius/XM radio,
has fashioned a second (maybe 3d?) career for herself out of
sensationalizing one story at a time. Local media outlets compete with each
other with their investigative reporters, their I-Teams, or by “asking hard
questions.” The more sensational the local news broadcast, the larger the
viewership, and the higher the resulting ad rates can be to support the
station’s operations. Accordingly, sensational sells and the old adage that “if
it bleeds it leads” may be truer today than it was when it was first coined.
Not only are traditional outlets competing for those sensational stories,
anyone with a smart phone can break the next great story (remember the
poor guy from Abottabad who broke the Osama bin Laden raid as it was
happening via Twitter?)
Wishful thinking is not the same as good advocacy. County and city
attorneys are paid to identify and minimize risk to their clients. Simply
wishing bad events away does nothing to minimize risk and can instead
expose the client to even greater risk or greater exposure.
II. Can We Do This Ourselves or
Should We Retain an Outside Investigator?
It may seem that the short news cycle and aggressive reporting would
require a fast, off-the-cuff, and in-house response. Usually nothing could be
further from the truth. One readily available object lesson is found in the
Atlanta Public Schools cheating scandal. A first “blue-ribbon” panel
supervised by the Superintendent of Schools found nothing wrong. A
second inquiry, appointed by the Governor and headed by former Attorney
General and Gubernatorial candidate Mike Bowers, found extensive and
wide-spread evidence of cheating, answer changing, and other misconduct
and led to the incarceration of a number of administrators and teachers.
Timeline of APS Cheating Scandal, ATLANTA JOURNAL CONSTITUTION (April
2, 2015), https://on-ajc.com/2MyDIpj.
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There is a general perception that any internal investigation will simply be a
cover-up of misdeeds or wrongdoing. One writer, in describing an internal
investigation into an allegation of test cheating in Philadelphia schools,
wrote, “Asking [Superintendant of School’s Anne] Ackerman’s minions to
conduct an internal investigation into cheating is akin to asking Bernie
Madoff’s traders to investigate the outsized returns on his investments.”
Paul Davies, “ACKERMAN’S LATEST TROUBLES: Will there be a thorough
investigation into the allegations of cheating in the Philadelphia School
District?” (https://bit.ly/2BkXEYx). Even if the internal investigation
reveals misdeeds, the public may still be left with the perception that other
misconduct could have been found had the right inquiry been made. Where
the internal investigation exonerates the officials, it is even more
susceptible to scrutiny. Thus, an investigation conducted by unassociated
outside personnel may be the best means of avoiding such criticisms; but
even this option is not immune from criticisms of internal control and
interference.
In some cases an internal investigation can and should be done by inhouse
personnel. Police agencies, frequently quick to call in the GBI, are
particularly suited to investigate themselves--that is after all what they
routinely do and they are well-suited to examine misdeeds not only for
criminal conduct but also violation of policy or procedure. In other
departments the agency head or other decision maker needs to objectively
determine if she has experienced personnel to conduct the inquiry, if they
can and will dedicate appropriate time to a thorough examination of the
event, and if the claim is sufficiently focused that the investigator will not
be asking questions of senior officials or supervisors. Frequently, the
department head may be too close (or potentially involved) in the scope of
the allegations to correctly address these concerns without assistance. It is
too easy to say, "that employee is accused of misconduct, I believe he did it,
that ends it." As we all know, that may not be the end of it, neither factually
nor legally.
There are three questions that should be evaluated and weighed in
determining whether to retain an outside investigator. First, the local
government should consider the scope of the public relations issues.
Second, the presence or absence of counsel for the Claimant or allegedly
harmed party as well as the presence or absence of legally cognizable claims
must be considered. Third, the governing body should consider its own
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political will in being willing to accept and deal with the consequences of
the outcome of any investigation performed.
How bad is it? Obviously, the answer to this fundamental question
will vary on a case-by-case basis. Not every public relations challenge will
be caused by an opening appearance on Good Morning America or media
inquiries from the United Kingdom. Allegations of political favoritism or
official corruption may require external inquiry simply to satisfy the local
public’s quest for information without regard to any wider or broader
audience. The more broadly a particular crisis is reported the more likely an
outside investigation will be required to put the allegations and claims to
rest, at least in the public's eyes. In addition, adding an outside investigator
to address a broadly publicized claim of official misconduct can provide an
automatic face and spokesperson for the local government to respond to
inquiries for information.
What does the legal landscape look like? If the challenge being
faced includes allegations or assertions that might turn into a lawsuit,
hiring someone from outside of the entity to do the inquiry satisfies two
obligations. First, assuming the investigator is a lawyer, there are obviously
protections provided for some if not all of the inquiry performed in
anticipation of litigation. Even if the investigator is not a lawyer, having an
outside, nonemployee conduct the inquiry creates an objective witness for
the government’s approach and response to the allegations of misconduct
and may still be protected from some required disclosures. While the
objectivity of the of the investigator may be both legally helpful and harmful
(depending on the investigation’s outcome), the credibility of the
government gains by retaining and relying on an objective outside person
may outweigh any legally harmful facts developed during the course of the
investigation.
The investigator hired should have a demonstrable knowledge of the
legal claims that might be made as result of the complaint being aired in the
media. Public officials may often want the most narrowly focused inquiry
possible. The investigator must be able to cogently explain why the inquiry
asked the questions and came to the conclusions reported. For instance, if a
single low level official is accused of grossly negligent misconduct, the
natural inclination (as discussed above) is to investigate what that person
did and stop there. However, as we all know, that is not the end of the legal
inquiry. In order to get to the deep pockets of the public entity, the
complainant will need to show the conduct of the official was ministerial
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(and is not subject to any state law immunities) or that the alleged
misconduct was pursuant to an act or omission (such as action pursuant to
policy or a failure to train and supervise) by the local government resulting
in a constitutional violation. In either case, the investigation must go
beyond the particular facts and the particular allegations of misconduct and
examine the culture and environment in which the act of misconduct
occurred to determine whether there is potential liability on the part of the
governmental entity. In other words, stopping at the particular act in
question answers none of the litigation or legal questions necessary for the
decision-makers to make informed choices. They may not want the
answers, but that is not the same as not needing the answers.
How willing are the council members or commissioners to
accept the outcome of the investigation? This is mostly a question of
political will. A divided board may be less willing to accept the
consequences than a board that is united on facing the situation head-on.
This conundrum is further complicated if it is one of the board members, or
more than one of the board members, who may be the subject of the
investigation.
In one instance, the Board was fundamentally divided on both the need for
the investigation (which had been requested by the chief administrative
officer) and its potential outcome. At one point, members nearly came to
blows over the events. Ultimately, the recommendations for discipline was
carried out for lower level employees and supervisors, but the ultimate
decisionmakers, the ones who the investigation demonstrated had utterly
failed in their duty to supervise, train, and communicate their expectations
to their troops clearly, consistently, and directly were never sanctioned at
all. That was their choice, as the elected body. It is not for me to say
whether it was the right choice or not.
III. How Long Should the Investigation Take and
What Happens in the Interim?
Needless to say, media and public scrutiny will not end upon the
appointment or announcement that an investigation is being conducted.
Furthermore, the longer the investigation takes the more likely will be the
outcry or suspicion of corruption or cover up.
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It is simplistic to say an investigation takes as long as it takes. Mr.
Bowers’ and Mr. Wilson’s investigation into the APS cheating scandal took
10 months. The inquiry into the Spalding County firefighter video of a
single car fatal accident that ended up on the internet and was sent to the
decedant’s parents, took 6 days (including the time to write and present the
report), and was still criticized as being done too quickly and for
investigating too much. Various investigations (inside and outside the
University) into allegations that former Michigan State and USA gymnatics
physician Larry Nasser assaulted and molested athletes for decades took
over 2 years and some of the fallout continues for the University and for
United States Olympic Gymnastics.
Saying an investigation should take as long as necessary does not mean the
investigator should have carte blanche to draw out the investigation
without good reason. What may seem straightforward or initially indicate a
limited scope of inquiry may, upon completion of early interviews, become
substantially more complex or open other questions to be resolved. For
instance, what may initially looked like a fairly straightforward inquiry into
allegations of an inappropriate relationship between a department head
and a subordinate may result in broader questions surrounding the
motivation of the complainant and/or the general knowledge of the
employer concerning the relationship. In one particular investigation
involving a small police department, the municipality initially identified
only two witnesses who need to be interviewed, but during those
conversations other witnesses quickly came to light that were necessary to
understand the scope and risk associated with any Title VII or §1983 claims
against the municipality. Whatever committee, or person, or Board, is
overseeing the investigation and will receive and act on the report’s
recommendations and conclusions must be kept apprised of the course of
the inquiry and approve any expansion of its scope and purpose.
Not only can the scope of the investigation change based on the information
provided by witnesses, the cooperation, or lack of cooperation, from
affiliated agencies or entities can dramatically increase the length of time
an investigation may take. Unlike police agencies, an internal investigation
usually does not have subpoena power to compel the cooperation of anyone
who is not an employee of the employing agency. In one investigation, the
public entity outsourced some public tasks to outside entities. Those
entities, understandably concerned about the safety and welfare of their
employees, at first declined to cooperate in the enquiry. It was only after
careful negotiation (and ultimately a decision to rewrite the contract to
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require cooperation in such circumstances in the future) that the
contractor’s employees were made available for interview: interviews that
provided much-needed confirmation and corroboration of the
complainant’s allegations and further evidence of misconduct by the
supervisor.
All of those challenges make things take longer. The potential for criminal
sanctions can make things take longer still. While public entities have the
ability to use Garrity warnings (Garrity v. New Jersey, 385 U.S. 493 (1967)
to compel testimony without criminal consequences, that does not end the
conversation about what may be discovered and how long it will take.
Where the interviewer does not want to extend the protection of Garrity to
the subject of the enquiry, the assertion of the right against selfincrimination may slow or terminate the ability to get to the heart of the
subject. Both the local counsel, and the investigator, and perhaps involving
the governing body or at least senior leadership, need to weigh the
competing needs for information, for clarity, and for closure to determine
how long is too long. A simple spat between co-workers, while disruptive or
even morale-killing is a far cry from evidence or allegations of sexual
assault or other criminal behavior. In short, not all incidents are created
equal and none are endowed with any inalienable rights.
What’s to be done while the investigation is continuing to keep
the media and public apprised of the circumstances, if not
exactly satisfy them? No amount of information released during the
pendency of an investigation will satisfy the media or, most times, the
public. This is simply because not all of the answers are known—yet. At a
minimum the decision-maker should ensure it maintains as many avenues
of communication as possible and apprise all media outlets and concerned
citizens that a thorough and comprehensive investigation is underway. No
details of the investigation should be revealed until the investigation is
concluded; however, the community should know when the investigation is
expected to be concluded and when they may have the results of that
investigation. The public must be informed if the anticipated release date is
changed and the reason for any such change. Any delays encountered will
not be met with universal acceptance or understanding.
In addition to making sure avenues of communication with the
public and media are open and well maintained, the Government should
decide early on who will be authorized to communicate regarding the
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inquiry. A common question is whether the investigator will be made
available or not. That answer should be made in conjunction and
consultation with the investigator. Regardless of the investigator’s direct
involvement in communicating with the public or media, reasonable
updates should be provided, at least through written press releases. Ideally,
someone authorized to answer questions should give the updates. The
appearance of openness and the flow of information are important to
alleviating concerns the investigation is neither a cover-up nor a hatchet
job.
Not only is the public kept informed, but a plea for their assistance can be
made through the media and public communications channels, greatly
enhancing the ability of the investigation to answer the questions posed by
the particular crisis.
The situation actually played out in Seattle, Washington, which faced
a scandal over its Regional Small Business Development Program within
the local school district (allegations were made (which were largely
substantiated) that officials in charge of the program were taking improper
payments and favors from entities awarded contracts). Special ethics
counsel for the school district released their report on February 25, 2011,
revealing that school district General Counsel Gary Ikeda had declined to
be interviewed or otherwise participate in the inquiry. When the report,
with its interesting and somewhat troubling revelation, was made public,
Mr. Ikeda contacted the School System and requested to speak with
investigators. The investigators then issued a supplemental report on April
14 detailing those conversations. It would appear Mr. Ikeda’s change of
heart could be traced directly to the Investigator’s disclosure of his initial
reticence to cooperate.
IV. “And a final word…”
An outside investigation is useful in two circumstances: if the
government is blindsided by allegations of misconduct by media reports;
and when the political sensitivity of the allegations require distance from
the fact-finding. In either circumstance, hiring a person from outside of the
government to conduct the investigation has the potential to provide
credibility to the inquiry and (let’s be honest) political cover for those not
directly involved.
In November 2009, hackers obtained e-mails from the University of
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East Anglia in the United Kingdom which some claim to cast significant
doubts on the scientific veracity of global warming. Those e-mails
implicated a researcher at the Pennsylvania State University whose
research has been funded by the National Science Foundation. The NSF
investigation took 2 years to complete (National Science Foundation Office
of Inspector General, Case Number A09120086). Both the NSF and The
University investigation concluded that Prof. Mann had done nothing
improper or contrary to accepted scientific practices. Nonetheless, public
skepticism remains. Christian Science Monitor, July 7, 2010. p. 2. A total of
seven inquiries and investigations, including those in the United Kingdom,
failed to conclude any researcher involved had committed any misfeasance.
In fact, one of those 7 included an outside investigation conducted by Sir
Muir Russell which obtusely concluded, “We do find that there has been a
consistent pattern of failing to display the proper degree of openness, both
on the part of CRU scientists and on the part of the UEA.” The Independent
Climate Change E-mails Review. July 2010. p. 11 (just deciphering that
cryptic phrase can cause a headache). A lack of openness is not the same as
falsifying research data or drawing false conclusions based on available
data as the initial “scandal” alleged. Nonetheless, public perception appears
to continue that the researchers attempted to dupe the public and failed
solely because the emails were made public (despite the fact the person or
persons who hacked the University’s email server have never been found,
identified, or identified themselves, an interesting question itself in light of
the News Corp. hacking scandal and cozy relationship which existed in
2009 between senior News Corp officials and officials at Scotland Yard, but
I digress).
A middle ground between conducting an internal investigation in
hiring a special outside investigator may be to retain or establish an
independent ethics board or council. Many larger public entities, such as
the Atlanta Public Schools, DeKalb County, the City of Atlanta, or the
Seattle Public Schools in Washington State have either a citizens’ ethics
commission or lawyers specially retained to investigate allegations of ethics
violations. Such systems can be effective in responding to allegations of
financial or influence–related malfeasance. They are less effective, (like the
Georgia Bureau of Investigation is less effective in investigating noncriminal conduct) in responding to other more generic claims of
misconduct by employees or officials. Nonetheless, identifying in advance
firms or individuals who may be candidates to conduct an investigation can
save an entity time and expense when the crisis actually occurs.
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Any investigation may be subject to claims of bias or incompleteness.
After all, it is the governmental entity which is paying for the investigation
and which hires the investigator. Is there an existing relationship between
the government and the investigator (either personal or professional)? For
publicly traded companies, either could result in the Security and Exchange
Commission deeming the investigation incomplete or rejecting the findings
completely. Similar relationships could doom even a competently
performed investigation to irrelevance if the public does not believe the
findings or accept the recommendations.
An investigation should never be subject to a charge of incompetence. Care
and attention to detail must be the watchwords of any professional inquiry.
If there are unanswered questions, the report should say so. If there were
impediments to full fact-finding the report should say that as well. If there
are complaints of bias or that the investigation was “a hack job”, those
assertions should be met head on and not allowed to sully the efforts of the
investigator to reach a supportable conclusion. Even if an outside
investigator is retained, the governing body must not appear to be
disengaged from the process. Maintaining credibility and accountability is,
or should be, the first responsibility of elected officials.
Even if the ordinance or charter delegates final decision-making authority
to the County manager or other full-time official, elected officials should
not be seen as disengaged or acquiescent in the alleged misconduct. They
should insist on receiving the report and on its timely and appropriate
release. Where the investigation is conducted behind closed doors (as a
ticket-fixing scandal in New York City that began in 2008 is being done),
the public’s reasonable quest for knowledge is frustrated, and their only
recourse is greater and greater outrage over the lack of information as
described by Professor Martin in Australia.
An internal investigation is as much about public relations as it is about
finding the truth and protecting the public’s trust. Like marriage, it should
never be entered into lightly or flippantly, but with due consideration of all
the competing concerns and challenges presented by the events.
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MODEL WIRELESS IN THE RIGHTS-OF-WAY CODE FOR MUNICIPALITIES
I.


LOCAL GOVERNMENTS MUST CONSIDER THAT THERE MAY BE:
FEDERAL,



STATE OR



EXISTING LOCAL LAWS

THAT COULD LIMIT OR OTHERWISE AFFECT VARIOUS TERMS AND
PROVISIONS OF ANY MODEL CODE.
II.

HAVE YOU REVIEWED YOUR CODES TO ENSURE THAT THEY ARE IN
COMPLIANCE WITH THESE FCC RULES OF THE LAST 4 YEARS:


SHOT CLOCK STARTS
APPLICATION.



SECTION 6409 COLLOCATIONS AND TIMELINES – STEALTH PROTECTIONS



332 SHOT CLOCKS AND INCOMPLETENESS RULES



PROHIBITIONS ON MORATORIA AND DE FACTO MORATORIA

III.

ON FILING OF

APPLICATION –

NOT FILING OF

COMPLETE

YOUR COMMUNITY SHOULD CONSIDER THE BIG PICTURE OF HOW IT
WANTS TO HANDLE WIRELESS, AND WHAT ITS SPECIFIC NEEDS ARE:


DO

YOU OWN STREET LIGHTS AND UTILITY POLES THAT NEED MANAGEMENT

SEPARATELY, OR ARE YOU PURELY MANAGING RIGHTS OF WAY ACCESS AND
PERMITTING?



WHO

IN YOUR ADMINISTRATION WILL BE RESPONSIBLE FOR RECEIVING PERMITS,

ISSUING DECISIONS, AND HEARING APPEALS?



DO

YOU WANT TO ADOPT REGULATIONS TO IMPLEMENT AN ORDINANCE, OR JUST

ADOPT ZONING RULES?



WHAT ARE YOUR COMMUNITY’S VALUES, PRIORITIES, AND CONCERNS? AESTHETICS?
UNDERGROUNDING? DENSITY? ROAD SAFETY?
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IV.

WRITING A WIRELESS ORDINANCE IS NOT NECESSARILY THE ONLY
DOCUMENT THAT YOU WILL NEED TO DRAFT:


FRANCHISE – LEGAL PERMISSION TO BE OR OCCUPY THE RIGHTS OF WAY



PERMIT – LEGAL PERMISSION AND TERMS TO DO CONSTRUCTION OR OTHER WORK IN
THE RIGHTS-OF-WAY



LEASE

OR LICENSE – LEGAL PERMISSION AND TERMS TO OCCUPY VERTICAL
INFRASTRUCTURE OF THE CITY OR COUNTY.

V.

EACH LOCAL GOVERNMENT SHOULD REQUIRE MODIFICATIONS OF THIS
MODEL CODE. THIS SIMPLY SEEKS TO OUTLINE ISSUES TO BE
ADDRESSED – HOW YOU ADDRESS THE ISSUE IS WHAT MAKES IT
UNIQUE AND RESPONSIVE TO YOUR COMMUNITY.

VI.

THE MODEL ORDINANCE IS NOT INTENDED TO PROVIDE LEGAL ADVICE
AND WE STRONGLY ENCOURAGE LOCALITIES TO CONSULT WITH AN
ATTORNEY BEFORE ADOPTION ANY PORTION OF THIS PROPOSED
MODEL CODE.
A. Creation of Franchise Obligation as a requirement to be in rights of way.
B.



Wireless in Rights of Way – Place in Context
Do you have an encroachment standard?



Do you have a zoning code?



Do you have a Code section for utility construction in the rights-of-way??

C. Creating Categories of Applications and Rules for each:
 Eligible Facility Requests (47 CFR 1.40001 or Section 6409)


Safe Harbor – preapproved design
o Converting a zoning or police powers matter into a planning document.



Requests requiring a showing of prohibition or effective prohibition



Facility placed on City County infrastructure
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D. Obligations (Shot Clocks, Fees and Rent) for Applicants
 Limited Time for filing an incomplete application


Limited Time for completing work in Rights-of-Way



Application Fees to pay expenses



Rental fees for use of rights-of-way

E. Creating Rules for Application Batches of More than 30.
 Pre-Meeting and pricing


Like Applications
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2018 Legislative Update
I.  

Bills that Passed

ALCOHOLIC BEVERAGES
Brunch Bill
SB 17 (Sen. Unterman)
Cities and counties can now call for a referendum on Sunday sales of alcohol for
consumption on the premises starting at 11:00 a.m. Jurisdictions that have already
authorized Sunday sales starting at 12:30 p.m. under the previous law will need to hold
a referendum to change the time to 11:00 a.m. If there is a farm winery in the
jurisdiction, the earlier sales time will be available to its sales for consumption on the
premises or by package. The bill has created some confusion with the requirements that
the election superintendent issue a call for the referendum not less than ten nor more
than 60 days after the city or county adopts a resolution or ordinance, and that the
referendum date be set not less than 30 or more than 60 days after the issuance of the
call. State elections law requires a special election held in conjunction with a statewide
primary or statewide general election to be called at least 90 days in advance unless the
special election is conducted completely separate and apart from the statewide primary
or election including using different voting equipment, facilities and poll workers.
Moreover, in even-numbered years O.C.G.A. §21-2-540(c)(2)(B) limits special elections
for referenda to the date of the general primary or the Tuesday after the first Monday in
November.
Effective Date: May 8, 2018.
COMMUNITY AND ECONOMIC DEVELOPMENT
Authority Registration Required to Issue Debt
HB 257 (Rep. Tankersley)
This legislation amends the law requiring local government authorities annually to
register with the Department of Community Affairs to state that authorities that fail to
register are ineligible for receipt of any state funds. The law continues to provide that
such authorities cannot incur debt or credit obligations until the registration
requirement is met.
Effective Date: July 1, 2018.
Abandoned Mobile Home Act
HB 381 (Rep. Corbett)
This legislation provides methods for a landowner to address abandoned or derelict
mobile homes left on the landowner’s property by a third party. The landowner may
request that a “local government agent” – a person designated by the local governing
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authority and qualified to determine whether an abandoned mobile home is derelict or
intact -- assess the condition of the mobile home and provide documentation of that
determination to the landowner. If the local government agent determines the mobile
home to be derelict, the agent is to post notice of such determination on the mobile
home. Neither the local government nor the agent bears any liability with respect to any
lawful action taken to make the determination. Also, this law does not require a local
government to appoint an agent to make these determinations – such a program is
voluntary for each local government.
Effective Date: May 1, 2019.
Charitable Solicitation Bins
HB 475 (Rep. Harden)
This legislation authorizes cities and counties to issue written notices to the property
owners and the paid solicitor responsible for the receptacle any time the area
immediately surrounding the receptacle is not maintained in an orderly, clean and
sanitary manner. The notice shall provide a ten-day period to clean the area. A copy of
the notice must be sent to the charitable organization as well. If the property owner,
paid solicitor, or charitable organization fail to comply three times in a calendar year, or
if the local governing authority finds the area to be a nuisance, the local governing
authority can petition superior court for an order requiring removal of the receptacle
from the city or county boundaries for a period of not less than three years. If the court
grants the petition and the receptacle is not removed within 30 days by the responsible
parties, the city or county can remove it and seek reimbursement from the responsible
parties. This bill also establishes requirements for persons placing collection receptacles
on another’s property to receive notarized, written permission from all owners of such
property, a property management service, or all holders of a leasehold interest in the
property. If thereafter the property owner seeks to require removal of the receptacle and
following notice to the receptacle owner, the property owner may request law
enforcement to remove the receptacle. Law enforcement has full discretion in deciding
whether to remove the receptacle and enjoys immunity from any civil or criminal
liability in conjunction with such removal.
Effective Date: July 1, 2018.
Center for Rural Prosperity
HB 951 (Rep. Shaw)
This legislation creates, within the University System of Georgia, the Center for Rural
Prosperity and Innovation, which shall assume the business and responsibilities of the
Centers of Innovation Agribusiness administered by the Department of Economic
Development. The Center is to be guided by a Rural Development Council composed of
12 individuals with six appointed by the Governor, three appointed by the Speaker and
three appointed by the Lieutenant Governor.
Effective Date: July 1, 2018.
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Grants for Military Communities
SB 395 (Sen. Watson)
This legislation creates the Georgia Joint Defense Commission that is charged with
recommending policies and plans to support and assist defense-dependent
communities. It also creates the Defense Community Economic Development Grant
Program, administered by the Technical College System of Georgia, to further economic
development investment and defend the viability of military installations.
Effective Date: July 1, 2018.
Land Surveyors
SB 425 (Sen. Gooch)
This legislation changes the educational and examination requirements for professional
land surveyors and limits authorization to design any storm-water management plans,
facilities, water distribution lines, and sanitary sewer collection systems to specially
qualified professional land surveyors. Any officer or employee of a state government
agency or department, county or municipal government, regional commission, or utility
authority who is engaged in the gathering, processing, managing, and sharing of
geospatial and photogrammetric data for cataloging or mapping purposes for such
person’s agency does not have to be a professional engineer or land surveyor. The
legislation states that it does not require a contractor or employee of a contractor
performing layouts and measurements for a highway or construction project to be a
licensed land surveyor, but such individuals cannot perform a layout for a highway or
construction project relative to a buffer, setback, or property line.
Effective Date: July 1, 2018.

COURTS
Fee Add-on for Pretrial Diversion
SB 369 (Sen. Kirk)
Where an accused individual participates in a pretrial diversion program prior to an
adjudication of guilt and the program imposes one or more fees, five dollars of each such
fee must be paid to the Peace Officers’ Annuity and Benefit Fund.
Effective Date: July 1, 2018.
Constitutional Amendment to Authorize Business Courts
HR 993 (Rep. Efstration)
This proposed constitutional amendment would authorize the creation of a statewide
business court with equal jurisdiction to the Superior Courts. The consent of all parties
would be required to remove a case to the business court. Judges of this court will be
appointed by the Governor and subject to approval by a majority vote of both the House
and Senate Judiciary committees. Details of the business court would be the subject of
future general legislation.
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Contingent upon referendum approval in November, 2018.
ENVIRONMENT AND NATURAL RESOURCES
Fracking Regulation
HB 205 (Rep. Meadows)
This legislation requires the Board of Natural Resources to adopt, by July 1, 2019,
regulations governing hydraulic fracturing operations. Each state permit to drill a well,
other than for fresh water, will cost $500 and require public notice and a 30 day
comment period. This law also allows the board to delegate to the director of EPD the
authority to create an Oil and Gas Board to review applications for oil or gas drilling if at
least 12 applications are received in a calendar year. The law expressly states that it does
not limit local government authority to adopt zoning or land use ordinances limiting the
location or timing of oil or gas drilling for the purpose of protecting natural resources or
human health and welfare. This bill also establishes a state severance tax of three cents
per barrel of oil and one cent per thousand cubic feet of gas and authorizes each county
and city to levy and collect a severance tax of up to nine cents per barrel of oil and two
cents per thousand cubic feet of gas.
Effective Date: May 8, 2018.
Outdoor Stewardship Trust Fund
HB 332 (Rep. Watson)/HR 238 (Rep. Watson)
In conjunction with a proposed constitutional amendment (HR 238), this law dedicates
40% of all state sales and use tax revenue from sales of outdoor recreation items by
sporting goods stores to the protection of conservation lands. The General Assembly is
authorized to raise that dedicated amount up to 80% of such revenues. “Conservation
land” includes undeveloped land and water, or land and water developed only to the
extent consistent with recreation use, preventing encroachment on military
installations, supporting economic development through conservation projects, or
protecting of wildlife habitat or cultural, historic and archeological sites. The Trust Fund
may make loans to any city, county, or nongovernmental entity to defray the costs of
conservation land or conservation easements. The Department of Natural Resources is
authorized to enter into agreements with cities, counties, and nongovernmental entities
to accept and administer property or make other arrangements for ownership or
operation. This legislation also permits the department to provide an annual grant for
each county with 20,000 acres or more of unimproved real property belonging to the
state and under the custody and control of the department. To be eligible, the 20,000
acres or more must exceed 10 percent of the taxable real property in the county and
represent 10 percent or more of the assessed tax digest of the county. Only land acquired
with Trust Fund money is used in calculating the grant and no more than 10 percent of
the Trust Fund moneys can be allocated to such grants.
Effective Date: July 1, 2019 (subject to referendum approval in November 2018)
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Stormwater Fees and Railroad Right of Way
HB 735 (Rep. Bentley)
This legislation exempts from city or county stormwater fees land located within a
railroad’s right of way and covered with ballast. Railroad stations, maintenance
buildings, or other developed land used for railroad purposes is not exempt. Property of
the Western and Atlantic Railroad and property abandoned by a railroad company and
acquired by the State Properties Commission is exempt from city and county
stormwater fees even if such property is subject to a lease. This legislation also provides
income tax credits to short-line railroads for maintenance expenses.
Effective Date: July 1, 2018.
Solid Waste and Hazardous Waste Disposal Fees
HB 792 (Rep. Rogers)
Effective July 1, 2019, when a municipal solid waste disposal facility is owned by private
enterprise, the host local government is required to impose a surcharge of $2.50 per ton
or volume equivalent in addition to other negotiated charges or fees. For fly ash, bottom
ash, boiler slag, or flue gas desulfurization materials, the surcharge is to be $1.00 per
ton or volume equivalent until June 2025, and thereafter $2.00. For construction or
demolition waste or inert waste, the surcharge is to be $1.00 per ton or volume
equivalent. Additionally, at least 50% of the collected surcharges must be spent for
specified solid waste purposes. Host local governments may contract for higher
surcharges and this bill does not reduce any such surcharges in existence on July 1,
2019. The bill continues the state surcharge of 75¢ per ton until July 1, 2019 and extends
the hazardous waste management fees and substance reporting fees until July 1, 2019.
This legislation also extends, for one year, the state’s collection of Hazardous Waste
Trust Fund fees upon generators and receivers of hazardous waste.
Effective Date: June 30, 2018.
MUNICIPAL AND COUNTY GOVERNMENT
Required Use of Procurement Registry
HB 489 (Rep. McCall)
This legislation requires each city, county, and board of education extending a bid or
proposal opportunity for a contract or for goods or services valued at $10,000.00 or
more (or a public works contract valued at $100,000 or more) to advertise such
opportunity on the Georgia Procurement Registry. Advertising in the Georgia
Procurement Registry is to be at no cost to the city, county, or board of education. The
local government has the discretion to advertise such opportunities by additional
methods.
Effective Date: July 1, 2018.
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Public Works Contracts
HB 899 (Rep. LaRiccia)
This legislation prohibits a bidder or proposer from being disqualified from a bid or
proposal, or denied prequalification, for lack of previous experience with the particular
construction delivery method to be used for the project.
Effective Date: May 3, 2018.
Recreational Property Immunity
HB 904 (Rep. Hanson)
Aimed at overturning the court’s decision in The Mayor and Aldermen of Garden City v.
Harris, 809 S.E.2d 806 (Jan. 29, 2018), this legislation allows recovery for injury
occurring on recreational property on a day when the landowner charges any individual
who lawfully enters such land for recreational use and the injury is in connection with
the recreational use for which the charge was made, regardless of whether the injured
person him- or herself paid any charge for entry.
Effective Date: July 1, 2018.
Consultants: Disclose Conflict of Interest
HB 995 (Rep. Newton)
This bill would have placed new requirements on local government “contracts or
arrangements” with any individual or company, paid or unpaid, “that develops or drafts
specifications or requirements for a solicitation or that serves in a consultative role
during the bid or proposal evaluation or negotiation process.” It required the disclosure
of past, present, or prospective material transactions or relationships that could give rise
to a conflict of interest.
It also required the consultant to immediately disclose contact for any reason by a
supplier potentially interested in the solicitation. A violation or threatened violation by
the consultant would allow a local government to seek injunctive relief.
Vetoed. Governor Deal stated that the bill requirements were not sufficiently tailored
to local governments.
Deferred Compensation Plan Enrollment and Costs
SB 333 (Sen. Black)
This legislation authorizes the use of automatic enrollment and an employer’s payment
of plan costs or fees for deferred compensation plans.
Effective Date: May 8, 2018.
Use of Real Estate Broker to Sell Property
SB 397 (Sen. Watson)
This legislation authorizes cities and counties to utilize a real estate broker to dispose of
real property. The broker must be obtained through a request for proposals and the
broker must sell the property by sealed bid after advertising in the legal organ. The
legislation imposed other specific requirements upon brokers in the disposition process.
Effective Date: July 1, 2018.
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Achieving Connectivity Everywhere Act
SB 402 (Sen. Gooch)
Under this legislation cities and counties can apply to be certified by the Georgia
Department of Community Affairs as a “Broadband Ready Community.” Such a
designation requires the city or county to address deployment of broadband services in
their comprehensive plan and to enact an ordinance for reviewing applications and
issuing permits related to broadband network projects. The ordinance must be a model
developed by DCA or otherwise provide a single point of contact for a broadband
network project, a timely determination of completeness of an application, specific
notice of any incompleteness, approval or denial within a specified time period, and
reasonable, cost-based, and nondiscriminatory fees for review of an application or
issuance of a permit. The law specifically states that an application fee in excess of $100
is considered unreasonable unless the city or county can justify such fee based on a
specific cost. A local government may be decertified if it imposes a moratorium on
broadband network projects or related construction, or discriminates among broadband
service providers in granting access to public rights-of-way or infrastructure. If a
community has been certified as a broadband ready community, broadband network
projects targeting economic development are to be given priority by the OneGeorgia
Authority. The bill also directs DCA to create and administer a Georgia Broadband
Ready Community Site Designation Program to highlight for economic development
those facilities and developments that offer broadband services at a rate of at least 1
gigabit per second downstream. Finally, the bill directs DCA to develop a Georgia
Broadband Deployment Initiative program to provide funding awards to expand
broadband services to unserved areas of the state.
Effective Date: May 7, 2018.
Microblading, Beauty Salons, and Schools for Cosmetology
SB 461 (Sen. Stone)
While this legislation redefines several professions, adds requirements to state
regulation and licensing of those professions, and classifies microblading of the eyebrow
as tattooing, it also contains a specific statement that “nothing in this chapter shall
prevent a county or municipal corporation from adopting ordinances, rules, or
regulations governing a business or occupational tax license or certificate; health or
facility regulations; zoning; local licensing; or the operation of such shops, salons, or
schools in addition to any requirements that may be imposed on such shops, salons, or
schools under this chapter or by the board.”
Effective Date: July 1, 2018.
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PUBLIC SAFETY
License Plate Scanners
HB 79 (Rep. Pezold)
This legislation limits the use of data captured by an automated license plate recognition
system to law enforcement purposes and requires that such data be destroyed no later
than 30 months after it was collected unless the data is retained for law enforcement
purposes. This data is not subject to disclosure under the Open Records Act. Law
enforcement agencies must have policies for and training on the use and operation of
the license plate scanner system. Law enforcement agencies are authorized to share and
exchange such data with other law enforcement agencies.
Effective Date: July 1, 2018.
Fireworks
HB 419 (Rep. Silcox)
This amendment to the fireworks statute allows use of fireworks any day from 10:00
a.m. to 11:59 p.m. unless the noise from the fireworks violates a local noise ordinance.
Current law allows fireworks use even if in violation of a local noise ordinance on
January 1, July 3, July 4, and December 31. This law adds to those days the last Saturday
and Sunday in May and the first Monday in September and allows such use from 10:00
a.m. to 11:59 p.m. To be effective, a noise ordinance must be enacted or reenacted on or
after July 1, 2018, and be a general noise ordinance. Before enacting or reenacting the
noise ordinance, notice must be published in the legal organ at least 15 days in advance
of the meeting and posted on the city or county’s website for at least 72 hours at least 15
days in advance of the meeting.
Effective Date: July 1, 2018.
Abandoned Newborns – Signs
HB 513 (Rep. Dickerson)
This legislation directs the Department of Human Services to develop standards for
signs that must be posted at medical facilities, fire stations, and police stations to inform
the general public that such facility is an authorized location to leave a newborn child.
Effective Date: July 1, 2018.
At-Risk Adult Protection Investigative/Coordinating Teams
HB 635 (Rep. Cooper)
This legislation amends the Disabled Adults and Elder Persons Protection Act, to
require the creation and implementation of at-risk adult protection
investigative/coordinating teams in each judicial circuit. These teams will be formed at
the direction of the district attorney and will include local law enforcement, aging
services and any other agency as deemed appropriate by the district attorney.
Effective Date: July 1, 2018.
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Distracted Driving
HB 673 (Rep. Carson)
This legislation creates the offense(s) of violation of usage of a handheld wireless
telecommunications device, prohibiting the use of any handheld device for texting,
receiving or sending text, or talking on a handheld wireless device while driving. The
fine shall be $50.00 for the first conviction; on the second conviction the fine shall be
$100.00; and on the third conviction the fine shall be $150.00. No additional
surcharges shall be assessed on any fine for distracted driving. There is a provision in
the bill that allows the person charged with this offense for the first time to present
proof that they have purchased a hands-free device for future use, and the charge shall
be dismissed.
Effective Date: July 1, 2018.
License Plates for Government Vehicles
HB 695 (Rep. Epps)
This legislation authorizes the commissioner of the Department of Revenue to allow the
use of regular Georgia license plates on a government vehicle upon finding that it is in
the best interest of public safety, public welfare, or efficient administration.
Effective Date: July 1, 2018.
Public Safety Officer Support
HB 703 (Rep. Hitchens)
This legislation establishes the Office of Public Safety Officer Support within the
Department of Public Safety and authorizes such office to certify individuals as peer
counselors and to provide peer counselors and critical incident support services to any
requesting public entities that employ public safety officers. Establishment of this office
is contingent on receiving appropriations from the General Assembly.
Effective Date: July 1, 2018.
Georgia Emergency Communications Authority Act
HB 751 (Rep. Alan Powell)
This bill establishes the Georgia Emergency Communications Authority to administer,
collect, audit, and remit 9-1-1 revenues for the benefit of local governments commencing
on January 1, 2019. The Authority is subject to the Administrative Procedures Act.
Service suppliers are directed to identify the amount of charges collected and remitted
from telephone subscribers in each county or city and to attempt to utilize enhanced ZIP
Codes. The Authority must contract with the Department of Revenue for collection and
disbursements and DOR is authorized to retain 1 percent. The service suppliers can
retain an administrative fee of 1 percent of gross 9-1-1 receipts but not more than one
cent for every dollar remitted. The service suppliers can also impose a cost recovery fee
on the subscriber of up to forty-five cents a month but cannot take such cost recovery fee
out of the $1.50 9-1-1 fee. The Authority may contract with DOR or an independent
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auditor to audit the records of service suppliers. Service suppliers are not to be audited
more often than once every three years and any claim by the Authority for uncollected or
unremitted amounts can only go back three years. A service supplier is not liable for any
unpaid or unremitted charges for using billing practices approved by the Authority. If
the service supplier submits billing practices for review, the Authority must issue a
written decision within 90 days or the practices will be deemed approved. Information
submitted by a service supplier is not subject to the Open Records Act although
aggregated information may be provided by DOR or the Authority. Telephone service is
defined as any technology enabled and capable of contacting a public safety answering
point via 9-1-1. Each separate outbound call voice channel capacity constitutes a
separate telephone service but a broadband connection used for telephone service does
not. The telephone 9-1-1 charge is $1.50 per month and $1.50 (raised from $.75) per
retail transaction for prepaid wireless. Funds are to be distributed monthly by the
Authority to local 9-1-1 entities. Unless a municipality has imposed the 9-1-1 charge, a
county’s imposition of such charge shall be applied countywide and emergency 9-1-1
shall be provided as a countywide service. The county shall not impose fees or charges
on a municipality or its public safety agency for the emergency call and connection
services, although any existing intergovernmental agreement not otherwise in conflict
with this shall not be superseded.
Effective Date: January 1, 2019, except the effective date is July 1, 2018 for creation of
the Authority board and for emergency 9-1-1 to be a countywide service when it is a
countywide 9-1-1 charge
School Safety Plans
HB 763 (Rep. Nix)
This bill requires public schools to have a school safety plan and, as part of such plan, to
coordinate with local law enforcement and the local juvenile court system. School safety
plans must include: training school personnel on violence prevention, security, threat
assessment, and emergency planning best practices; evaluating and refining school
security measures; updating emergency preparedness plans; and enhanced crisis
communications plans and social media strategies. Such plans must be submitted to the
local emergency management agency and the local law enforcement agency for
approval. The bill also requires public schools to conduct school safety drills. School
safety plans are not required to be disclosed under the Open Records Act.
Effective Date: July 1, 2018.
Peace Officer Academy Entrance
HB 867 (Rep. Hitchens)
This legislation states that any person with a degree from a postsecondary institution
accredited by a regional accrediting agency recognized by the United States Department
of Education shall be deemed to have successfully completed a POST Council academy
entrance exam. This bill also deletes the prohibition on peace officers retaking a POST
Council academy entrance exam for 30 days after an unsuccessful attempt.
Effective Date: July 1, 2018.
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Preemption of Limitations on Wood Construction
HB 876 (Rep. Corbett)
Pursuant to this law, no county or city can prohibit the use of wood as a construction
material so long as such use conforms to all applicable state minimum standard codes
and the Georgia State Fire Code.
Effective Date: July 1, 2018.
Animal Cruelty
HB 956 (Rep. Pirkle)
Among other provisions governing veterinarian practices, this bill requires local law
enforcement officers to consult with a licensed and accredited Category II veterinarian
employed by a state agency prior to filing animal cruelty charges regarding animal
husbandry of food animals. The veterinarian will confirm whether or not the conduct is
in accordance with customary and standard practice. "Food animal" means any animal
that is raised for the production of an edible product intended for human consumption.
Effective Date: July 1, 2018.
Speed Cameras, School Zones, and Civil Penalties
HB 978 (Rep. Nimmer)
This bill clarifies when a vehicle may pass a school bus and makes violation captured by
a recording device subject to a civil monetary penalty of $250.00. A mailed citation
must allow 30 business days for the alleged violator to inspect the recording. Failure to
appear for the court date will result in a second issuance of the citation and failure to
contest or pay will trigger a notice that the Department of Revenue will be informed
after 30 days and shall result in nonrenewal of the vehicle registration. Penalties
collected by a local government can only be used for local law enforcement or public
safety initiatives. The bill also authorizes the use of automated speed detection devices
in school zones and establishes a civil penalty of $75.00 for a first violation and $125.00
for subsequent violations. A $25.00 fee for electronic processing is also authorized and
procedures for notice of the citation and consequences for failure to pay or contest are
provided. If a local government implements such a school-zone program, approach
signs must be placed warning drivers of the use of automated speed-detection devices.
Effective Date: July 1, 2018.
Car Registration Decal
SB 342 (Sen. Harbin)
This bill would have changed the law making it a violation not to be displaying the
correct year decal on a car tag and limiting the fine to $25.00 if the court is shown the
tag had been obtained before the offense. The amended law would allow a person
convicted of a decal violation to receive a fine of no more than $50.00 by showing the
court that the proper decal is displayed on the car by the time of person’s appearance in
court.
Vetoed.
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Fire Sprinkler System Fees
SB 404 (Sen. Brass)
Pursuant to this legislation, no county, municipal, or other public water system can
charge or assess a separate fee for water service for fire sprinkler protection systems for
more than the costs to provide such service.
Effective Date: July 1, 2018.
Criminal Justice Reform
SB 407 (Sen. Strickland)
This legislation makes clear that when pay-only probation is imposed, the total
maximum fee collected is capped at three months of ordinary probation supervision fees
at the monthly rate in the contract with the court. Probation officers are required to
submit an affidavit to the court in the event that a probationer does not timely report.
This legislation also generally mandates electronic filing in state and superior court
beginning January 1, 2019, and prohibits a court clerk from entering into an exclusive
arrangement with one electronic filing service provider. Initial filing fees may not exceed
$30 per filer/party, of which $2 shall be remitted to the county; the fee for subsequent
filings may not exceed $5. The legislation also expands the list of misdemeanors for
which a law enforcement officer may arrest by issuance of a citation. This legislation
also allows campus police and other security personnel who are regular employees of the
Technical College System of Georgia to make arrests for offenses committed on college
system property or within 500 feet of such property.
Effective Date: July 1, 2018.
Crime Victims Bill of Rights
SR 146 (Sen. Kennedy)
This proposed constitutional amendment would provide that crime victims are entitled
to notice of arrest, release or escape of the accused, scheduled court proceedings, and
the right to be heard at certain proceedings. The amendment states that it does not
create a right of action against the state or any political subdivision, or any officer,
employee or agent of the state or a political subdivision, or any court officer or
employee.
Contingent upon referendum approval in November, 2018
REVENUE AND FINANCE
Taxation of Internet Sales
HB 61 (Rep. Jay Powell)
Based on provisions similar to the South Dakota law at issue in the South Dakota v.
Wayfair, 138 S.Ct. 2080 (June 21, 2018) litigation, this legislation amends the term
“dealer” applicable to sales and use tax to include those who, in the previous or current
calendar year, obtain gross revenue exceeding $250,000 from retail sales to the state or
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conduct 200 or more separate retail transactions for personal property to be delivered
to a location within this state and used within this state. The bill applies this same
definition to the new term “delivery retailer” and requires such retailers to either collect
sales taxes on Georgia transactions or notify purchasers that sales or use tax may be due
in Georgia and annually to send a sales and use tax statement to anyone whose
purchases total $500.00 or more aggregate in a calendar year. A copy of such statement
must also be sent to the Department of Revenue. The legislation positions the State of
Georgia to begin collecting sales tax on such transactions made on or after January 1,
2019, following the United States Supreme Court decision in favor of South Dakota in
the above case.
Effective Date: January 1, 2019.
Taxation of Forest/Timber Property
HB 85 (Rep. Jay Powell)/HR 51 (Rep. Powell)
The proposed constitutional amendment authorizes the General Assembly to establish
“qualified timberland property” (commercial timberland) as a separate class of property.
In addition to other requirements, “qualified timberland property” titled to a “qualified
owner” must be at least 50 contiguous acres. The legislation requires the Commissioner
of the Department of Revenue to determine the fair market value of qualified
timberland property and deliver those values to county tax officials by July 1 each year.
Such appraised value is to be at least 175 percent of such property’s value as forest land
conservation use property. “Forest land conservation use property” is redefined to be at
least 200 acres in aggregate and at least 100 acres within a given county rather than
more than 200 acres for each tract. Forest land conservation use covenant periods are
reduced from 15 years to 10 years. The valuation of forest land conservation use
property is no longer tied to an indexed 2008 value but is placed at a 2016 value that is
to be updated in 2019 and every three years after that.
Effective Date: January 1, 2019 (subject to approval of constitutional amendment in
November).
Title Ad Valorem Tax (TAVT)
HB 329 (Rep. Jay Powell)
This bill establishes a split in TAVT revenues of 65% local/35% state, makes provision
for revenue disbursements to MARTA and to water and sewer authorities established by
local constitutional amendment, and establishes local government allocations. Proceeds
from vehicles registered in the unincorporated area to be divided with 51% going to the
county governing authority and 49% going to the county board of education. Proceeds
from vehicles registered in municipal limits are to be distributed for each municipality
with 28% going to the county governing authority, 23% to the municipal governing
authority, and the remaining 49% to the applicable independent school district or
county school district. This legislation makes a variety of amendments addressing the
taxation of kit cars, for-hire charter buses or motor coaches, cars donated to a charity,
classic cars (1962 or earlier), and leased cars. It also addresses transfer of title from an
owner of a company to a company, transfer of title due to business reorganization, and
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transfer of title due to divorce. Also, no reduction for trade-in value is allowed unless the
name of the owner and VIN of the trade-in are shown on the bill of sale.
Effective Date: July 1, 2019.
Property Ad Valorem Assessment
HB 374 (Rep. Knight)
This legislation reduces the value of non-homestead property for which an owner can
use the hearing officer method of appeal from $750,000 to $500,000. It also makes
changes to the conditions under which a board can receive an extension of 180 days to
make a determination on an appeal, requires requests for witnesses to be made not less
than 10 days prior to the hearing date, and allows the parties to an appeal to agree to pay
a hearing officer more than the statutorily required compensation.
Effective Date: July 1, 2018.
Sales Tax Exemption: High-Technology Data Center Equipment
HB 696 (Rep. Kelley)
This bill establishes a system for purchases by high-technology data centers to qualify
for a sales and use tax exemption on purchases of high-technology data center
equipment. The exemption would last for seven years but requires a minimum aggregate
expenditure of at least $250 million in any county with a population greater than
50,000, $150 million in any county with a population of 30,001 to 50,000, or $100
million in a county with a population of 30,000 or less. One factor for the commissioner
of the Department of Revenue to use in determining whether to authorize the certificate
or not is the number of “new quality jobs” to be created by the data center. This
exemption sunsets on January 1, 2029.
Effective Date: January 1, 2019 but applicable to transactions occurring on or after
July 1, 2018.
Intangible Recording Tax
HB 729 (Rep. Harrell)
This legislation expands the intangible recording tax by requiring such tax to be paid on
any renewal, extension, or modification of a security deed, where such deed relates to
additional debt beyond that incurred with the original security deed.
Effective July 1, 2018.
HB 761 Electronic Filing of Vehicle Title Applications
HB 761 (Rep. Ridley)
This legislation provides that automobile dealers selling no more than 10 vehicles per
month on average may apply for a waiver from the requirement to file title applications
electronically. Additionally, it provides dealers with the option of filing title applications
in the county where the dealer is located rather than in the county where the purchaser
resides.
Effective May 8, 2018.
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Revenue Data Analytics
HB 811 (Rep. Jay Powell)
This legislation authorizes the Department of Revenue to contract for data analytic
services to assist in the identification of taxpayers that are not complying with sales and
use tax collecting and remitting.
Effective Date: May 3, 2018.
No Penalty for Late Payment
HB 840 (Rep. Hitchens)
This bill states that a taxpayer whose military service in a combat area is the reason for
failure to timely pay an occupation tax, sales tax, or license fee under Chapter 13 of Title
48 (occupation taxes and hotel/motel taxes) shall not be liable for penalty or interest.
Proof of such service is required as is full payment of the taxes within 60 days of the
taxpayer’s return from such military service.
Effective Date: July 1, 2018.
Georgia Agricultural Tax Exemption (GATE)
HB 886 (Rep. Watson)
This law increases the threshold agricultural income to be a “qualified agricultural
producer” from $2,500.00 to $5,000.00 of agricultural products or services in a year,
adds livestock as an agricultural product, requires each qualified producer to have a
valid state taxpayer identification number and makes the exemption certificate valid for
three years at a time (as opposed to the prior annual exemption certificate). It also
directs that the GATE application form warn applicants about the consequences of
supplying false information or misuse of the exemption, that information about the
applicant may be shared with the Department of Revenue, and that information about
exempt purchases made under GATE may be shared with the Commissioner of
Agriculture. The tax exemption certificate of a producer who knowingly uses such
certificate unlawfully is subject to suspension for up to one year. A subsequent unlawful
use knowingly made within five years following the end of the suspension will result in
the exemption certificate being revoked. Such revocation shall last for three years.
Effective Date: May 3, 2018.
Freeport Exemptions from Property Taxes
HB 888 (Rep. David Knight, 130th)
This legislation changes the procedures for obtaining Freeport Exemptions from ad
valorem taxes by: 1) requiring the use of an inventory summary from as prescribed by
the Department of Revenue instead of a complete schedule of inventory; 2) providing
that, if the county board of tax assessors fails to issue a denial letter within 180 days
after receiving the Freeport application, the exemption is granted; 3) granting the
exemption for the assembly of finished parts; and 4) providing that an exemption
application is timely if postmarked by the date on which the local government "closes
the book" on annual property tax returns.
Effective May 8, 2018.
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Access to Sales Tax Data
SB 371 (Sen. Anderson)
Upon presentation of a resolution from a city or county governing authority requesting
sales tax data for a designated period, the Department of Revenue can make available
such data to a designated finance officer or tax official of the requesting local
government. The receiving officer or official must keep the information confidential and
cannot contact any taxpayer identified in the information. The information may be
discussed with the city or county governing authority in an executive session but may
not be disclosed by the members of the governing authority.
Effective Date: July 1, 2018.
Conservation Use Property
SB 458 (Sen. Wilkinson)
This bill prohibits the board of tax assessors from requiring a recorded plat or survey to
set the boundaries of a residence and its underlying property on conservation use
property and changes what proof must be provided of qualifying use for land of ten
acres or less. It also allows a taxpayer who appeals denial of conservation use status and
prevails to recover costs of litigation and attorney’s fees. The law adds as a party whose
penalty for breach of the covenant is waived an owner who is a family owned farm entity
electing to discontinue the property in conservation use where any current shareholder,
member, or partner has reached 65. This law changes who may own conservation use
property to allow ownership by a bona fide club organized for pleasure, recreation or
other nonprofit purposes even if such club does not have a 501(c)(7) designation from
the IRS.
Effective Date: July 1, 2018.
TRANSPORTATION
Transit Funding and Governance
HB 930 (Rep. Tanner)
This legislation creates the Atlanta-region Transit Link ‘ATL’ Authority in the air quality
non-attainment areas of the metropolitan Atlanta region. The Authority board has 16
members, including ten of whom will be appointed from authority districts by a caucus
of the legislative delegation representing such district, each county chair within the
district, and one mayor. The Lieutenant Governor is to appoint two members, the
Speaker of the House is to appoint two members, and the Governor is to appoint one
member. The final member is the commissioner of transportation who will be a nonvoting member. The Authority is authorized to enter into a variety of intergovernmental
contractual arrangements, all designated as “lease agreements”, for up to 50 years for
the provision of transit services, transit projects, or air quality services. The Authority
will have the power to make grants or loans to a local government to pay all or part of
the cost of a transit project. “Local government” is defined as “any municipal
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corporation or county or any state or local authority, board, or political subdivision
created by the General Assembly or pursuant to the Constitution and laws of this state.”
The Authority will also
have the power to approve or reject transit projects within its jurisdiction proposed for
funding under the new sales tax provided under this bill. The bill separately authorizes
(subject to referendum approval) new transit SPLOSTs in the ATL Authority jurisdiction
and outside it. Such taxes may be at a rate of up to 1 percent and may be in increments
of 0.05 percent. Any county within the metropolitan Atlanta region or (outside of such
region) any two counties jointly may levy this tax for up to 30 years. The legislation
removes certain constraints from MARTA and allows MARTA to contract with local
governments outside the metropolitan Atlanta area to provide transportation services
but does not authorize construction of any extension of or addition to the authority’s
existing rapid rail system in such areas. This bill also allows for the creation of multicounty community improvement districts for the provision of transit projects but only
after passage of a local act of the legislature by each county in which the community
improvement district will be located.
Effective Date: May 3, 2018, except CID portion is effective January 1, 2019 and Code
section 32-10-76 is redesignated as 50-39-53 effective July 1, 2021.
Bridge Maintenance
SB 324 (Sen. Albers)
This legislation authorizes a municipality to contract with any county abutting the
municipality for the construction and maintenance of a bridge that is within the limits of
both the municipality and the county.
Effective Date: July 1, 2018.
Commercial Vehicle Access/Sale of Unused Property
SB 445 (Sen. Gooch)
This legislation authorizes the sale of property not needed for road purposes for up to 15
percent under market or appraised value. It also allows advertisement of such sale in
newspapers or on the Internet. One provision of this bill aimed at the City of South
Fulton states that cities created between certain dates “shall not establish or maintain
restrictions on access by commercial motor vehicles as defined in paragraph (8.3) of
Code Section 40-1-1 to portions of the road system providing access to commercial
driveways as defined in Code Section 32-6-130, except as to the applicable road system,
exceeding any county restrictions in effect on such portions on the date of incorporation
unless such county by ordinance or resolution concurs on such restriction.”
Effective Date: July 1, 2018.
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II. Study Committees
House Study Committee on Reforming Real Property Taxation
HR 1317 (Rep. Welch)
This study committee resolution states that real property taxation in Georgia needs a
holistic revision by state lawmakers to ensure that the appraisal process is uniform and
accurate and that the appeal process is impartial and efficient.
House Study Committee on Short-Term Rental Providers
HR 1398 (Rep. Dollar)
This resolution acknowledges that the 2015 House Study Committee on Short-Term
Rental Providers “mostly eschewed action at the state level”, asserts that the number of
providers has significantly increased, and states that issues ranging from taxation to
public safety concerns need to be revisited. This resolution thus proposes a new
comprehensive study of such issues.
House Study Committee on County Governance
HR 1429 (Rep. Hanson)
This stated purpose of this committee is to examine the various forms of county
governing authorities to ensure citizens are receiving efficient, effective, and responsive
services. While written broadly, the impetus for the committee is DeKalb County’s
CEO/Board of Commissioners governing structure.
House Rural Development Council – Study of Use of Public Rights-of-Way
for Telecommunications Deployment
HR 1698 (Rep. Meadows)
This resolution charges the existing House Rural Development Council to investigate
ways to streamline, and make equitable, the use of public rights-of-way so as to expedite
the deployment of emerging communications technologies throughout the state.
Senate Emergency Pursuits by Law Enforcement Officers Study Committee
SR 914 (Sen. Davenport)
The charge of this study committee is to examine how best to address the principle of
public safety and the need for law enforcement officers to conduct emergency pursuits.
Senate Advanced Communications Technology and Use of State and Local
Government Right of Way Policy Modernization Study Committee
SR 1019 (Sen. Ginn)
In lieu of proposed legislation preempting local management of the right-of-way and
giving away access to wireless companies without appropriate build out requirements,
responsibility or liability, this resolution establishes a study committee. In addition to
five members of the Senate and “three individuals who represent a broad range of views
and expertise on communications deployment and taxation issues”, this study
committee will have one mayor and one county commissioner.
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Senate Study Committee on the Financial Impact of Atlanta Annexation on
Schools
SR 1067 (Sen. Jones)
The annexation of Emory University, the CDC and the surrounding area into the City of
Atlanta resulted in an increase of nine students in the Atlanta Public Schools and an
increase in tax revenue of $2.5 million. This study committee will look at the transfer of
this windfall from the DeKalb County School System to the Atlanta Public School
System.
Senate Study Committee on Local Government Fees
SR 1170 (Sen. Hill)
The charge of this study committee is to examine whether local government fees are
equitably imposed and whether the revenue from such fees is appropriately used. Of
specific interest are storm-water management fees and fire service fees.
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III. Bills that Did Not Pass
COURTS
Debt Set-Off Revision of Procedures
HB 162 (Rep. Price)
This bill, addressing the debt set-off program to collect debts owed to courts, authorizes
the Administrative Office of the Courts to waive its administrative collection assistance
fee and requires quarterly payment of collected funds to the court to which the debt is
owed.
Direct Appeals
HB 256 (Rep. Fleming)
In response to the Georgia Supreme Court’s Rivera v. Washington, 784 S.E.2d 775
(2016) decision, this legislation would provide for direct appeal of a judgment, order, or
ruling denying or refusing to grant immunity based on sovereign, official, qualified, or
any other immunity established by the US or Georgia Constitution, or the laws of this
state.
Increase Jurisdictional Limits of Civil Cases in Magistrate Court
HB 705 (Rep. Kelley)
This bill would have increased the amount-in-controversy limit in magistrate court from
$15,000 to $25,000 for tort claims.
Penalty Add-on Increase
HB 721 (Rep. Alan Powell)
This bill would have increased the amount of the penalty added to a fine or bond
payment for violation of a state traffic law or local ordinance which adopts state traffic
laws by reference from 1.5 percent to 3 percent, and to extend the repeal date of this
statute to June 30, 2022.

ELECTIONS
Advance Voting Period for Small Cities
HB 632 (Rep. Belton)
This bill would authorize municipalities with a population of 1,000 or less to adopt an
ordinance calling for a referendum on shortening the time for advance voting from three
weeks to one week.
Electors in Annexed Areas
HB 679 (Rep. Beskin)
While originally drafted to state that an annexation or deannexation would not be
effective during the 90 days prior to a municipal election, the revised bill states that an
elector residing in an annexed area is not eligible to vote in the municipal election if the
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annexation becomes effective between the fifth Monday prior to the election and the
date of the election.
Election Equipment
HB 641 (Rep. Turner)/HB 680 (Rep. Turner)/HB 848 (Rep. Setzler)
HB 641 would require all newly purchased electronic voting systems to include a
permanent paper record of all votes. HB 680 and HB 848 would replace Georgia’s direct
recording electronic (DRE) voting systems with a system of paper ballots and electronic
scanners.
Advance Voting
HB 1008 (Rep. Rynders)
This bill would reduce advance voting from three weeks to two weeks and mandate
having advance voting on a Saturday or Sunday but prohibit it on both Saturday and
Sunday.
Special Primaries Required for Special Elections
SB 309 (Sen. McKoon)
This bill would have replaced the current “open primary” system to fill vacant offices
with partisan special primaries and elections. For any state or local office, the candidate
receiving the highest number of votes (plurality) in a special primary shall receive the
nomination.
Advance Voting and Vote Tabulation Elections
SB 363 (Sen. Brass)
This bill would have allowed for advance voting to occur on one Sunday prior to an
election date. It would also have allowed tabulation of DRE votes beginning at 6 pm on
election day.

ENVIRONMENT AND NATURAL RESOURCES
Solid Waste Fees and Liens
HB 693 (Rep. Harrell)
This bill would repeal O.C.G.A. §12-8-39.3, which authorizes any city, county or
authority operating a solid waste handling facility or providing solid waste collection to
collect taxes, fees, or assessments levied for solid waste in the same manner as
authorized to enforce payment of state taxes, fees, or assessments.
MUNICIPAL AND COUNTY GOVERNMENT
Right-of Way Management and Wireless Providers
HB 518 (Rep. Hawkins)/HB 533 (Rep. Harrell)/SB 426 (Sen. Gooch)/SB 232 (Sen.
Gooch)
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HB 533 and SB 426, essentially the same bill promoted by the wireless
telecommunications industry, would prohibit cities from charging communications
service providers using the rights-of-way (ROW) more than the direct cost of managing
the ROW and mandate a “competitively neutral” rate with regard to other ROW users.
No rate or fee would be allowed if existing fees already recover the direct costs of
managing the ROW, or exceed $20 per pole. “Small wireless facility” is defined as an
antenna enclosed in no more than 6 cubic feet and up to 28 cubic feet in other wireless
equipment. Poles and structures supporting a small wireless facility could be ten feet
higher than the tallest existing utility pole within 500 feet or fifty feet above ground
level. Small wireless facilities would be permitted uses and, if outside the ROW, would
not be subject to zoning review or approval unless on property zoned exclusively for
single-family residential use. Although permitted collocations are to be commenced
within one year of approval, no time limitations could be placed on the permit. This
allows providers to sit on permitted sites for facilities without actually expanding or
improving service. Local governments also could not enact any moratoria. On the House
floor, SB 426 was substituted with a bill authorizing EMCs to provide broadband
services. HB 518 would have limited right-of-way permit fees and other fees to actual
cost of administering the permit or $100 per mile per year, whichever was less, for
telephone companies with no retail end users in the jurisdiction. Telephone franchise
fees for companies with retail end users in the city would have been limited to 3 percent
of “actual recurring local service revenues” as defined by the FCC. SB 232 would have
allowed electric membership corporations to provide broadband services.
Preemption of Regulation of Short-Term Rentals
HB 579 (Rep. Dollar)
This legislation would have provided that local governments may not prohibit shortterm rentals or restrict the use of such rentals. Local governments would be allowed to
enforce generally applicable health, safety, traffic and nuisance ordinances against
short-term rental properties.
Confederate Monuments
HB 650 (Rep. Oliver)/SB 302 (Sen. Parent)
These bills would allow any public entity owning a monument or memorial, or owning
public property containing a monument or memorial to remove, relocate, alter, or
conceal from display such monument or memorial by adopting a resolution.
Community Association Amenities
HB 748 (Rep. Boddie)
Among other things, this bill would have required developers to post a bond with the
relevant local government in the amount of 125% of the cost of the development’s
amenities to ensure completion of those amenities.
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Booting of Cars
HB 774 (Rep. Alan Powell)/SB 428 (Sen. Brass)
This bill would make booting of cars unlawful unless authorized by the governing
authority of a city or county. The bill also set up requirements for operators of booting
companies, driver/vehicle owner safeguards, limits on fees, and a regulatory process to
be used at the local level. SB 428 would require state registration and licensing of
operators of booting companies. The bill would allow cities and counties to impose
additional requirements not in conflict with the state law.
Sovereign Immunity
HB 791 (Rep. Efstration)
The version of this bill passed by the Senate Judiciary Committee provided a waiver of
sovereign immunity by the state for actions seeking a declaratory judgment or injunctive
relief from the enforcement of a state statute on the basis that the statute violates the
Georgia Constitution. The House version would have waived local governments’
sovereign immunity from suits for declaratory or injunctive relief where the government
was acting without lawful authority, beyond the scope of its powers, or in violation of the
U.S. or Georgia constitution, state law or regulation, or local ordinance.
Coroners Salaries
HB 814 (Rep. Williams)
This bill would have allowed county governing authorities to set the salaries and benefits
for county coroners and deputy coroners, as an alternative to the current compensation
that is generally set by local act of the General Assembly.
Communications Services Tax Act
HB 887 (Rep. Jay Powell)
As originally introduced, this bill would have allowed municipal corporations and EMCs
to provide broadband services and would have established a “Georgia Reverse Auction
Broadband Deployment Program” to provide funding to extend broadband service to
unserved and underserved areas of the state. It would have established a state tax on
direct broadcast satellite service of 4 percent, and a state and local tax on other
communications services at the rate of 2 percent each. It would have provided for a
broadband ready community designation for local governments through the Georgia
Emergency Management and Homeland Security Agency. As passed by the Senate, it
substituted in the language of HB 533.
Massage and Bodywork Therapists
HB 915 (Rep. Hawkins)
This legislation tried to add “bodywork therapists” to the same state licensing process
and board as massage therapists and limit local licensing, regulation, fees and taxes on
such professions. Local governments would be specifically prohibited from requiring
massage or bodywork therapists be subject to a criminal background check, requiring
business owners to themselves be licensed therapists, limiting use of contractors rather
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than employees to provide services, and limiting the location of a massage or bodywork
therapy business relative to other such businesses. Local governments also could not
prohibit off-premises or mobile services, and could not impose any requirements “for
the purpose of impeding the lawful practice of massage therapy or bodywork therapy”.
Preemption of Regulation of Sales of Certain Goods
HB 948 (Rep. Jasperse)/SB 418 (Sen. Wilkinson)
These bills would have broadly banned any local government from prohibiting or
otherwise restricting the sale of items regulated by the USDA, the FDA, or the Georgia
Department of Agriculture, unless otherwise authorized by statute, so long as the sale
was in compliance with state or federal regulation and the place of sale complied with
applicable zoning regulations.
Permitting and Licensing Fees and Procedures
SB 2 (Sen. Dugan)
The final version of this bill directed DCA to establish a voluntary local government
certification program known as “Ready for Partnership Georgia”. However, as originally
introduced, this bill would have required cities and counties to establish a schedule of
fees and timelines for all licenses, fees and regulatory requirements, and annually
review all of its activities that collect personal information to determine whether that
information could be shared or acquired from other government agencies. For every 10
days of a timeline missed, the local government would have to reduce its fee by 10
percent. Cities and counties would also have to give priority in processing to anyone who
paid an additional fee, which additional fee could be up to two times the regular license
or permit fee. The bill also instructed DCA to devise a “Building and Infrastructure
Transparency Score” measurement tool and use it to assign a score to each city and
county. DCA would annually survey every city and county based on the metrics it
developed and publish the results of such survey. As passed by the Senate, occupation
taxes were made subject to the same requirements as administrative and regulatory fees,
the “Building and Infrastructure Transparency Score” scheme was removed, and the
“Ready for Partnership Georgia” program was added.
Incorporation of New Cities
SB 285 (Sen. Jones), SB 453 (Sen. Tillery)
SB 285 would prohibit the creation of a new city from territory in or deannexed from an
existing municipality. SB 453 would re-establish the three-mile rule for new
incorporations.
Preemption of Certain Zoning Restrictions
SB 469 (Sen. Brass)
This bill would have prohibited local governments from adopting zoning ordinances
regulating design/architectural elements for one- and two-family dwellings, with limited
exceptions.
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PUBLIC SAFETY
Constitutional Officer Salaries
SB 430 (Sen. Brass)
This bill would have updated the base salary tables and supplements for constitutional
officers and magistrates to incorporate the amounts of prior state-mandated COLAs. In
addition, those salaries would have been increased by 5% beginning in 2021.
Immigration
SB 452 (Sen. Stone)
As passed by the House, SB 452 would have required the commissioner of the
Department of Corrections to annually publish a report on the immigration status and
home countries of inmates who are not United States citizens and the percentage of the
total population in confinement composed of persons who are not citizens of the United
States. It would not have required release on their own recognizance of any person for a
bailable offense before being brought before a judge of a court of inquiry. It also would
have extended immunity under state law to the employing governmental entity of any
peace officer or prosecuting attorney acting pursuant to O.C.G.A. §17-5-100. As
originally introduced, this bill would have required all sentencing courts to determine
whether a person was not lawfully present in the United States and inform the federal
government. Additionally, as introduced, this bill would require local governments to
detain, arrest, and transport, at their own expense, any person deemed to be an illegal
alien who is already in jail, even if such person had completed their state or local
sentence.
Law Enforcement Salaries
HB 925 (Rep. Williams)/HR 1138 (Rep. Williams)/SB 254 (Sen. Williams)/SB 366 (Sen.
Gooch)
HB 925 would have set a minimum salary of $33,500 for deputy sheriffs. HR 1138 was a
proposed constitutional amendment to dedicate the proceeds of an excise tax on contact
lenses and spectacles to compensation for deputy sheriffs. SB 254 would have set
minimum salaries for deputy sheriffs and required COLAs equal to COLAs for state
employees. SB 366 would have required counties and cities to prepare and submit to the
state, every three years, a compensation report covering all local law enforcement
officers. Those reports would then be published by the Department of Community
Affairs.
REVENUE AND FINANCE
Dedication of Fees
HR 158 Rep. Jay Powell)
This proposed constitutional amendment would authorize the legislature to pass general
laws dedicating revenue from fees or taxes to the public purpose for which they were
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imposed. Any such general law would have to automatically expire after no more than
ten years and would have to receive approval from two-thirds of the members of each
branch of the General Assembly. The proposed constitutional amendment also allows
for suspension of the dedication in the event of a financial emergency declared by the
Governor.
Expansion of Property Tax Exemption for Charitable Entities
HB 195 (Rep. Harrell)
This bill would have expanded the ad valorem property tax exemption for buildings of
purely public charities to allow for the use of such buildings for the “primary or
incidental” purpose of generating income.
Economic Analysis of Proposed Tax Credits/Exemptions
SB 378/SB 432 (Sen. Albers)
SB 378 would have provided that no bill including any tax incentive could be adopted
unless an economic analysis had been performed by the state auditor. SB 432 would
have required the state auditor to periodically perform an economic analysis of the costs
and benefits of various existing sales-tax and income-tax exemptions.

TRANSPORTATION
Taximeters
HB 757 (Rep. Alan Powell)
This bill would have allowed ride share networks and transportation referral services to
use a smartphone, tablet, or similar electronic device as a taximeter and prevented local
governments from prohibiting the use of such “soft taximeters.” It also would have
prohibited the governing authority of any county or municipal airport from requiring
vehicles doing business at such airport to be less than eight years old.
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Mercer University
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of
three hours of continuing legal education activity in the area of trial practice. These trial practice
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited”
provider of “approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years.
Excess trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure
at the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

