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The Institute of Continuing Legal Education’s publications are intended to provide current and 
accurate information on designated subject matter. They are off ered as an aid to practicing 
attorneys to help them maintain professional competence with the understanding that the 
publisher is not rendering legal, accounting, or other professional advice.  Attorneys should 
not rely solely on ICLE publications.  Attorneys should research original and current sources of 
authority and take any other measures that are necessary and appropriate to ensure that they 
are in compliance with the pertinent rules of professional conduct for their jurisdiction.  

ICLE gratefully acknowledges the eff orts of the faculty in the preparation of this publication 
and the presentation of information on their designated subjects at the seminar.  The opinions 
expressed by the faculty in their papers and presentations are their own and do not necessarily 
refl ect the opinions of the Institute of Continuing Legal Education, its offi  cers, or employees.  The 
faculty is not engaged in rendering legal or other professional advice and this publication is not 
a substitute for the advice of an attorney.  This publication was created to serve the continuing 
legal education needs of practicing attorneys.  

ICLE does not encourage non-attorneys to use or purchase this publication in lieu of hiring 
a competent attorney or other professional.  If you require legal or other expert advice, you 
should seek the services of a competent attorney or other professional.

Although the publisher and faculty have made every eff ort to ensure that the information 
in this book was correct at press time, the publisher and faculty do not assume and hereby 
disclaim any liability to any party for any loss, damage, or disruption caused by errors or 
omissions, whether such errors or omissions result from negligence, accident, or any other 
cause.

The Institute of Continuing Legal Education of the State Bar of Georgia is dedicated to promoting 
a well organized, properly planned, and adequately supported program of continuing legal 
education by which members of the legal profession are aff orded a means of enhancing their 
skills and keeping abreast of developments in the law, and engaging in the study and research 
of the law, so as to fulfi ll their responsibilities to the legal profession, the courts and the public.

Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.
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A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.

iii
FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar.  We are grateful to the Chairperson(s) for organizing this 
program.  Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and eff orts of the Chairperson(s) and speakers, this seminar would not have been possible.  
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success 
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned.  All of us at ICLE hope your attendance will 
be benefi cial as well as enjoyable   We think that these program materials will provide a great 
initial resource and reference for you.  

If you discover any substantial errors within this volume, please do not hesitate to inform us.  
Should you have a diff erent legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.  

Your comments and suggestions are always welcome.

Sincerely, 
Your ICLE Staff 

Jeff rey R. Davis
Executive Director, State Bar of Georgia

Tangela S. King
Director, ICLE

Rebecca A. Hall
Associate Director, ICLE
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AGENDA
VII

PRESIDING: Randall M. Kessler, Program Chair; Kessler & Solomiany LLC, Atlanta

 7:15 REGISTRATION AND CONTINENTAL BREAKFAST
  (All attendees must check in upon arrival. A jacket or sweater is recommended.)

 8:00 OPENING REMARKS
  Randall M. Kessler

 8:15 POINT OF VIEW OF THE JURORS
  Don C. Keenan, The Keenan Law Firm, Atlanta

 9:00 TRIAL STRATEGIES
  Kenneth B. “Ken” Hodges, III, President, State Bar of Georgia; Ken Hodges Law, Atlanta

 9:45 VOIR DIRE
  Lloyd N. Bell, Bell Law Firm, Atlanta

 10:30 BREAK

 10:45 JURY IN A HURRY
  Musa M. Ghanayem, Ghanayem & Rayasam, LLC, Atlanta

 11:15 LOW TECH/NO TECH
  Martin L. Fierman, Fierman Law Firm, Madison

 12:00 LUNCH (Included in registration fee.)
  Hon. Leah Ward Sears, Former Chief Justice, Georgia  Supreme Court; Smith Gambrell &  
  Russell LLP, Atlanta

 1:00 LESSONS FROM DEEP STATE: JURY TRIAL ISSUES IN FOCUS
  Robert G. Wellon, Wellon Family Law, Atlanta

 1:30 COURTROOM THEATRE
  Steven K. Leibel, Steven Leibel PC, Cumming

 2:00 OPENING
  Patricia C. Kuendig, Dodd & Kuendig PLLC, Park City, UT

 2:30 CROSS EXAMINATION
  Roger J. Dodd, Dodd & Burnham, Valdosta
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 3:15 JUDGE’S PERSPECTIVE:
  WHAT DIVORCE LAWYERS NEED TO KNOW ABOUT JURY TRIALS
  Hon. Asha F. Jackson, Judge, DeKalb County Superior Court, Decatur
  Hon. J. Stephen Schuster, Judge, Cobb Circuit Superior Court, Marietta
  Hon. Christopher C. Edwards, Judge, Griffin Circuit Superior Court, Fayetteville
  Hon. Gail S. Tusan, Judge, Atlanta Circuit Superior Court,, Atlanta
  Hon. Mark Anthony Scott, Judge, Stone Mountain Circuit Superior Court, Decatur

 4:15 ADJOURN
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THE POWER OF POV 
 

Don Keenan 
 
                    Atlanta, Georgia, Santa Rosa Beach, Florida, Los Angeles, California 

 
 Preface; POV a/k/a  a point of view, point of vision.   
 
            This simple concept if mastered can unleash the power of persuasion.  This principle is 
not new and if you want the best writing on this subject go to the most printed non-fiction book 
of publishing history the famous Dale Carnegie "How to Make Friends and Influence Others." 
 
 During my talk I will detail how POV has transformed personal injury litigation and can 
do the same for family law. 
 
 During my talk I will center on three different POVs; 
 
 1. Your client's POV. 
 
 2. The jurors' POV. 
 
 3. The judge's POV. 
 
 
 
www.keenanlawfirm.com 
www.keenanballcollege.com 
www.keenanskidsfoundation.com 
www.keenantrialblog.com 
www.keenantrialconsult.com 
  
 



9:00 TRIAL STRATEGIES
  Kenneth B. “Ken” Hodges, III, President, State Bar  
  of Georgia; Ken Hodges Law, Atlanta
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(2) that the petitioner meets the residence requirements, 

(3) the date of the marriage and the date of the separation, 

(4) whether there are children involved (if so, names and ages), 

(5) the statutory grounds for divorce, 

(6) the property and earnings of the parties (if applicable).2 

Venue is crucial in any civil case—but especially in divorce cases.3 

Venue lies in the county where the respondent resides.4 An improper-

venue defense must be raised by motion or responsive pleading; otherwise, 

it is waived.5  

Social Media 

 Social media accounts are usually brimming with damning infor-

mation. And social-media posts are generally admissible.6 Printouts of so-

cial-media pages must be authenticated.7 You may authenticate them with 

                                            
2 Id. § 19-5-5(b). 
3 See, e.g., Bonner v. Bonner, 272 Ga. 545 (2000).  
4 See Ga. Const., art. VI, § II, ¶ VI.  
5 See, e.g., Ledford v. Bowers, 248 Ga. 804, 807 (1983). 
6 See, e.g., Moore v. State, 295 Ga. 709, 713 (2014).  
7 See, e.g., id.  

Jury Trials 

Kenneth B. Hodges III* 

Introduction 

 Jury trials are rare. This is because of courts’ increasing caseloads 

and the ubiquity of dispositive motions. But if you have demanded a jury 

trial, you should expect the case to go to trial, preparing every step of the 

way.   

Trial preparation starts the day you take a client’s case. In the ini-

tial client interview—the client’s demeanor, word choice, attire, and so 

on—speaks volumes about how a jury will evaluate his or her credibility. 

First impressions matter. 

Pleading and Venue 

 Under Georgia law, an “action for divorce shall be brought by writ-

ten petition and process, the petition being verified by the petitioner.”1 The 

petition must show 

(1) the respondent’s residence or last known address, 

                                            
* Kenneth B. Hodges III specializes in complex civil and criminal litigation. He 
served as a District Attorney for 12 years, he is the current president of the State 
Bar of Georgia, and he is soon to be sworn in as a judge on the Georgia Court of 
Appeals.  
1 O.C.G.A. § 19-5-5(a). 
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are coming around. The Eleventh Circuit, for example, has explained that 

a court may determine the reliability of expert opinion “based primarily 

upon an expert’s experience and general knowledge in the field.”13 So fol-

low the statute, emphasizing the expert’s knowledge and experience.  

Embrace Bad Facts 

 Most, if not all, cases have bad facts. Do not ignore them. The other 

side will highlight them, and you will lose credibility by trying to hide 

them. So address the bad facts and explain why they do not matter. Ac-

knowledging a bad fact up front builds credibility and takes the sting out 

of the other side’s presentation. By contrast, hiding a bad fact torpedoes 

your credibility and strengthens the other side’s presentation.  

Demonstrative Aids 

 Demonstrative aids include charts, models, diagrams, replicas, re-

enactments—anything used to aid the jury in understanding the issues 

and facts.14 The trial court has wide discretion to allow parties to use 

demonstrative aids. “Demonstrations,” one commentator writes, “are per-

missible for explanatory purposes but not for dramatic effect or emotional 

                                            
13 Adams v. Lab. Corp. of Am., 760 F.3d 1322, 1330 (11th Cir. 2014) (per curiam).   
14 Smith v. State, 299 Ga. 424, 435 (2016) (quoting Paul S. Milich, Georgia Rules of 
Evidence §10:1 (2015–2016 ed.)).   

circumstantial evidence—for example, identifying information, nick-

names, and so on.8 Once they are authenticated, the only limit on their 

admissibility is relevance and unfair prejudice.     

 Tell your client not to post anything about the case, the respondent, 

or damages on social media. (Better yet, have the client inactivate the ac-

counts.) And be sure to ask for social-media posts in discovery. Send the 

respondent a spoliation letter early on, asking him or her to preserve all 

social media: squirrely parties tend to delete incriminating posts, exposing 

them to spoliation sanctions, which can be severe.9   

Experts 

 Expert testimony can make or break a case. But first the expert’s 

opinions must satisfy O.C.G.A. § 24-7-702 and the United States Supreme 

Court’s decision in Daubert v. Merrell Dow Pharmaceuticals, Inc.10 Expert 

testimony must be relevant and reliable.11 Although the rule was intended 

to “relax” the standard for admitting expert testimony, many courts have 

restricted rather than relaxed the standard.12 Yet even conservative courts 

                                            
8 See, e.g., id.  
9 See, e.g., Kitchens v. Brusman, 303 Ga. App. 703, 709 (2010).  
10 509 U.S. 579 (1993).  
11 Id. at 589–94.  
12 Cook v. Rockwell Int’l Corp., 580 F. Supp. 2d 1071, 1082 (D. Colo. 2006) (citation 
omitted); Susan Haack, Irreconcilable Differences? The Troubled Marriage of Science 
and Law, 72 Law & Contemp. Probs. 1, 6 (2009).  
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appeal.”15 In any event, the party seeking to use a demonstrative aid must 

lay a proper foundation, establishing that the aid is substantially similar 

to the actual conditions or events at issue.16 Witness testimony may meet 

that burden.17 But if the danger of unfair prejudice substantially out-

weighs the aid’s probative value, the court may exclude it.18 

Cross-Examination 

Under Georgia law, every party has a “right [to] a thorough and sift-

ing cross-examination” of witnesses called against him or her.19 Though 

not generally allowed on direct examination, leading questions “shall be 

permitted on cross-examination,” and they may be used with hostile wit-

nesses.20  

 

                                            
15 Michael H. Graham, 2 Handbook of Federal Evidence § 401:9 (7th ed. Nov. 2015 
update).   
16 Smith, 299 Ga. at 435 (quoting Milich, supra §6:1); United States v. Gaskell, 985 
F.2d 1056, 1060 (11th Cir. 1993).   
17 Smith, 299 Ga. at 435 (quoting Milich, supra §6:1).   
18 Id. (citing O.C.G.A. § 24-4-403).   
19 O.C.G.A. § 24-6-611(b).   
20 Id. § 24-6-611(c).   



9:45 VOIR DIRE
  Lloyd N. Bell, Bell Law Firm, Atlanta
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	 1 

Leading the Jury Down the Right Path: Framing Your Case During Voir Dire 

By: Lloyd N. Bell 

Bell Law Firm 

 

Introduction:  

Voir dire is the single most important phase of trial, followed closely by opening 

statement. Without an open and honest jury that is emotionally available and willing to receive 

your case, the likelihood of obtaining a favorable verdict is almost non-existent. But identifying 

your favorable jurors and striking those whom you determine are hostile to your case and/or 

client is only part of the goal of voir dire. The following discussion will address the process of 

“framing” your case through your voir dire questions to a) help reveal the favorable and 

unfavorable jurors, and b) set the favorable jurors on a cognitive path that most closely aligns 

with the values of your case and puts you in the best position to obtain a just verdict. 

  

What is “Framing”?  

The term “framing” gets thrown around a lot by trial commentators and means different 

things to different people. Framing has been used interchangeably with words such as 

“heuristic,” “schema,” and “theme.” In his book, Case Framing, Rhode Island trial lawyer Mark 

Mandell succinctly describes a case frame as “the fundamental principle that gives meaning to a 

case.”1 He identifies two essential qualities of a case frame. First it must be relevant to the facts 

of the case, and second, it must be a principle that has near universal application to society.2  

As I will use the term in this discussion, framing is the deliberate emotional structure that 

you erect around the facts of your case. For example, imagine visiting your client at their home. 

You walk into their living room, sit down on the sofa and see a framed photograph of their son in 

his Army uniform. Your emotional response might be admiration, respect, personal connection if 

you or a family member are prior service, or a myriad of other possible, likely positive, 

emotions. Now imagine you see the same photograph at your client’s home, but it is framed with 

a neatly folded American flag in the shape of a triangle, with an engraved, bronze plaque at the 

bottom that says: “1988-2014: Iraq.” You realize that your client has suffered the death of their 

																																																								
1. Mark Mandell, Case Framing (Trial Guides, LLC 2015). 
2. Ibid. 
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son. Your entire emotional response to the photograph changes. In this extreme example, the 

literal framing of the photograph provides the emotional context by which you perceive the 

image. 

So framing during jury selection is the careful and deliberate choice of questions that will 

not only reveal the factual information you need to intelligently exercise peremptory strikes, e.g. 

prior experience with lawsuits, past dealings with defendant corporation, etc., but also to test the 

emotional responses of jurors to the questions so you can evaluate their suitability as jurors in 

your case. Equally important, framing during voir dire conditions your favorable jurors to be 

receptive to the larger case frames that Mr. Mandell discuses in his book and that we will touch 

on in a moment. 

How do you frame the jury in voir dire?   

Before addressing how an effective trial lawyer frames the jury, it is important to 

recognize that experienced defense counsel also attempts to frame the jury against the plaintiff. 

How many times have we heard defense counsel ask some version of this question: How many 

people think that just because a plaintiff has filed a lawsuit, she is entitled to get some money? 

By asking this seemingly innocuous question, defense counsel is communicating several 

negative case frames. Defense counsel misleadingly frames the jury to believe that the relatively 

simple act of filing the lawsuit is the trigger “entitling” plaintiff to “money.” More accurately, 

the defense negligence that caused the injury is what places the obligation on defense to pay 

money damages. Injecting the words “entitled to get some money” is also a negative defense 

frame designed to diminish the plaintiff by casting her as a money-grubbing person with an 

entitlement mentality.  

In a divorce case, a lawyer for a spouse who is alleged to have had an affair might insert a 

case frame and inquire of the jury, How many folks have ever known someone who fell into a 

relationship with another person after the light had gone off in their marriage? Or on the other 

side, How many folks know someone who has been a victim of a cheating spouse? The case 

frame sets the tone and establishes a theme for the case which should carry forward and resonate 

into opening statement and case presentation.  

For a plaintiff to frame the jury during voir dire, the trial lawyer must first identify the 

emotional triggers in the case, what Mark Mandell calls the “I just can’t get over issues” in the 

case. For example, a case may involve an on-call doctor who did not care enough about his 
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Leading the Jury Down the Right Path: Framing Your Case During Voir Dire 

By: Lloyd N. Bell 

Bell Law Firm 
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relationship with another person after the light had gone off in their marriage? Or on the other 

side, How many folks know someone who has been a victim of a cheating spouse? The case 
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patient to get out of bed and come in to see her in a timely manner. The frame is a medical 

professional who puts his own interests above those of his patients, and may lead to the 

following voir dire questions: How many folks have been to see a doctor in the past year? Now 

the jury is thinking about their experience with a doctor and are moving into alignment with the 

plaintiff who also went to the doctor. How many folks think that the level of care you receive 

from doctors today has gotten better than the care you received from doctors 20 years ago? How 

many folks think the care has gotten worse? Stayed the same? Not only are you learning valuable 

information about the juror’s personal experiences that will trigger further inquiry, but also you 

are framing the jury in a way that causes them to focus on the defendant doctor and explore 

feelings that medical professionals do not care as much about patients now in the age of managed 

care as they did in the past. 

In a divorce case, the emotional triggers are even more palpable often involving issues of 

child custody and financial support. The “I just can’t get over it” issue might be an illicit 

encounter that took place in the marital home.  Or an ill-timed rendezvous that caused the 

offending spouse to miss his daughter’s dance recital. The emotional triggers are not necessarily 

the triggers of the parties, but rather the triggers of the jury. So voir dire should be crafted to 

introduce these potential triggers with the jury to set them down the cognitive path leading to a 

just outcome for your client.   

One of the most powerful case frames in trial work is Do Your Job. Whether the 

defendant is a truck driver, a safety manager, or a neurosurgeon, it is a universal principle that 

everyone must do their job. So when you have a defendant radiologist, for example, that 

misreads a CT image and fails to note a blood clot in the brain, the frame might be, “the doctor 

didn’t do his job.” During jury selection, you want to begin framing the jury by introducing the 

Do Your Job frame through your questions. 

In this case, you are going to hear evidence that the doctor didn’t do his job when 

he misread a CAT Scan. How many of you have ever worked with someone who 

did not do their job and someone was hurt as a result? 

 

How many folks work at a place where if they don’t do their job, someone could 

get seriously injured?  

 

	 4 

These questions are entirely appropriate under Georgia law because they are designed to gather 

facts necessary for you to intelligently exercise your peremptory strikes, but the added benefit of 

the questions is to introduce the case frames or principles to lead the jury down the proper path.  

 Another important, perhaps most important, case frame is System Failure. Jurors will 

tend to forgive simple mistakes such as failing to look in the right direction at the right time, or 

in a medical malpractice case, nicking an organ with the scalpel or over-tightening a screw. 

“Everyone makes mistakes,” I’ve heard jurors say. But jurors are far less forgiving if they 

perceive there are widespread system failures that endanger not just the plaintiff, but every other 

patient as well. A system failure might be a hospital that does not have adequate policies and 

procedures to ensure proper hand-off communications during nursing shift changes, so that 

critical information is not passed along and the patient suffers harm. 

 During voir dire, you might want to introduce this frame of System Failure by asking the 

panel, How many of you have ever played the game “telephone” as a kid, where you sit in a 

circle and try to whisper information to your neighbor that gets passed around the circle? How 

did those games end up? In a hospital, the medical professionals pass along a lot of patient 

information from one medical professional to another just like in the telephone game. What are 

your thoughts about how medical professionals should ensure information gets passed along 

accurately and does not end up garbled and confused like when you played telephone as kids? 

By these questions, you are framing the jury to a key issue in your case, System Failure, by 

connecting it with the shared, common experience of the jury. Jurors now begin to wonder about 

and scrutinize the defendant hospital and wonder where the System Failure might have occurred 

that led to the plaintiff’s injuries.  

 Know Your Limits, is another powerful case frame that has application in all types of 

cases. In medical malpractice cases, it is increasingly common to see family care physicians 

working as “hospitalists,” the gatekeepers at hospitals who admit patients from the emergency 

department to the main floor. In my experience, these hospitalists often do not have the 

neurological training to recognize stroke signs and symptoms, which can have disastrous 

consequences for the patient. Know Your Limits can be an effective case frame to underscore the 

importance of calling for a specialist consult when the patient has a neurological condition 

consistent with stroke. The Know Your Limits frame can be introduced in voir dire with 

questions such as: 
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panel, How many of you have ever played the game “telephone” as a kid, where you sit in a 

circle and try to whisper information to your neighbor that gets passed around the circle? How 
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How many folks have ever worked at a place where a co-worker did a task that 

was beyond their training and expertise and caused someone to get hurt? Anyone 

ever head the expression, “you have to know your limits?” What does that mean 

to you? Why is it important to know your limits? 

 In a trucking case, where the defendant driver is accused of driving while fatigued, the Know 

Your Limits frame might revolve around knowing when to pull over and get some rest. Again, 

the Know Your Limits frame has universal application and will resonate with just about all 

potential jurors. 

Final Thoughts 

As with most things in life, success at trial is a function of the preparation that takes place 

long before you show up at the courthouse with bankers boxes. It is critically important to do the 

hard work of identifying the case frames for all phases of trial, liability and damages. Focus 

groups are essential to this purpose because they provide the trial lawyer an opportunity to not 

only test possible case frames on “real people” who may approximate a jury, but also because 

focus group members can offer frames that you may have overlooked. While focus groups are 

often associated with personal injury cases and commercial disputes, they can be equally 

effective in preparing for divorce trials by providing feedback from “real people” – specifically 

not lawyers – on the issues that matter most in the case. Once you have identified the critical 

case frames, you should carefully craft your questions for voir dire to introduce your frames and 

set your jury down the proper path ultimately leading to a just verdict for your client.  
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Preamble: 

The Art of Picking a Jury 

 There is no art to picking a jury, it’s a mess from the beginning to the end, the best you 

can hope for is being able to digest information quickly and be able to utilize it quickly.  So if 

you consider “Speed” an art, then that’s the art of picking a jury.  In the following I will show 

you my experience in using a program that has assisted me in a picking effective jurors, quickly.  

I use the iPad App “Jury in a Hurry”, but there are many apps out there and I’m not here to sell 

you anything, so pick whichever one you like! 

What You Should Expect 

 When you walk into Court on the day of your jury trial, you will likely have a copy of a 

“Juror Questioner”.  The Juror Questioner will contain basic information about each juror, the 

information may include: age, employment, marital status, or various other types of data, the 

faster you can digest this data, the better you will be at asking and following up your question.   

 You should expect the Court to be timely, and the Court will expect you to be timely; 

although, this may be the first Jury trial you’ve ever had, or you have been preparing it for 

months, it is not the first time for the Court, and there are other matters that need to be tried.  

Expect to be pressured to speed up your questioning process, if you’re spending too much time 

on one Juror, or looking through your notes.  Pressure is the reason I started using a program, 

instead of trying to read my writing and shuffle through notes, I put all the data into 1 place and 

Selecting a Jury with the help of technology 
 

 
 

Ghanayem & Rayasam, LLC 
1936B N. Druid Hills RD.NE 

Atlanta, GA 30316 
404.561.0202 

allow the program to provide me with organized information that will allow me to make an 

educated decision. 

 

How to Pick a Jury 

 If you find out how to pick a Jury perfectly, my number is below, please call me and tell 

me immediately.  This lesson is not about how to pick a Jury (that’ll take years and I don’t have 

that kind of time), this is about taking your current Jury Trial skills and sharpening them so you 

can feel comfortable when the Judge asks “Is this your Jury?” 
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SELECTING A JURY WITH THE HELP OF TECHNOLOGY 

1. Choose your program: 

a. Price:  These programs can vary in price ranging from as little as 4.99 to 

thousands of dollars.  These are not App only Programs, they are also very 

detailed computer programs, and those of you who have done a lot of civil 

litigation may have some experience with them. 

b. Interface:  Find an interface that is best for you, if you like the look and feel of 

something and it will help you move quickly then it’s the one for you.  Price does 

not matter, if the cheapest one is the one you’re most comfortable with the use it! 

c. Speed: (rollers, preset questions, etc.):  Speed is the most important thing in Jury 

selection, you may be the best judge of character and maybe even psychic but 

without organized information you will be lost.  (Show Old Jury Sheet) 

 

2. Voir Dire:  The Scope of Voir Dire is permit counsel to use broad latitude in all civil 

cases the parties thereto shall have the right to an individual examination of the panel of 

jurors from which the jury is to be selected, without interposing any challenge. In all 

criminal cases both the state and the defendant shall have the right to an individual 

examination of each juror from which the jury is to be selected prior to interposing a 

challenge. The examination shall be conducted after the administration of a preliminary 

oath to the panel or in criminal cases after the usual voir dire questions have been put by 

the court. In the examination, the counsel for either party shall have the right to inquire of 

the individual jurors examined touching any matter or thing which would illustrate any 
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interest of the juror in the case, including any opinion as to which party ought to prevail, 

the relationship or acquaintance of the juror with the parties or counsel therefor, any fact 

or circumstance indicating any inclination, leaning, or bias which the juror might have 

respecting the subject matter of the action or the counsel or parties thereto, and the 

religious, social, and fraternal connections of the juror. O.C.G.A. 15-12-133.  

Additionally, Counsel has the right to truthful answers, Pierce v Altman, 147 Ga App. 22 

(1978). 

 

a. Questions you want to ask to prospective jurors: Many of the Jury programs 

have some prefabricated questions that are typically asked in every case.  This is 

time saving especially if you do not already have templates for that specific issue. 

b. Some programs may have preset questions for you:  Each case has Questions 

predictive questions that are likely to be asked by the Court or the State.  *Time 

Saver 

c. Creating a Jury Question Sheet:  Rather than have a group of scattered notes, 

your jurors are placed exactly where they are seated in Court and each note is 

legible and attributed to the right individual. Example Jury Question Sheet: 

d. Judging the Jurors demeanor:  Some people like to use a numbering system, 1-

5 as far as good for our side or bad for our side, with a program, you can evaluate 

their reaction to you in real time. 

e. Easily eliminate questions that are no longer relevant, without additional clutter.  

It’s all about speed. 



Jury Trials in Divorce: A Lost Art?  Round II with a Touch of Technology
31 of 124

Selecting a Jury with the help of technology 
 

 
 

Ghanayem & Rayasam, LLC 
1936B N. Druid Hills RD.NE 

Atlanta, GA 30316 
404.561.0202 

SELECTING A JURY WITH THE HELP OF TECHNOLOGY 

1. Choose your program: 

a. Price:  These programs can vary in price ranging from as little as 4.99 to 

thousands of dollars.  These are not App only Programs, they are also very 

detailed computer programs, and those of you who have done a lot of civil 

litigation may have some experience with them. 

b. Interface:  Find an interface that is best for you, if you like the look and feel of 

something and it will help you move quickly then it’s the one for you.  Price does 

not matter, if the cheapest one is the one you’re most comfortable with the use it! 

c. Speed: (rollers, preset questions, etc.):  Speed is the most important thing in Jury 

selection, you may be the best judge of character and maybe even psychic but 

without organized information you will be lost.  (Show Old Jury Sheet) 

 

2. Voir Dire:  The Scope of Voir Dire is permit counsel to use broad latitude in all civil 

cases the parties thereto shall have the right to an individual examination of the panel of 

jurors from which the jury is to be selected, without interposing any challenge. In all 

criminal cases both the state and the defendant shall have the right to an individual 

examination of each juror from which the jury is to be selected prior to interposing a 

challenge. The examination shall be conducted after the administration of a preliminary 

oath to the panel or in criminal cases after the usual voir dire questions have been put by 

the court. In the examination, the counsel for either party shall have the right to inquire of 

the individual jurors examined touching any matter or thing which would illustrate any 
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interest of the juror in the case, including any opinion as to which party ought to prevail, 

the relationship or acquaintance of the juror with the parties or counsel therefor, any fact 

or circumstance indicating any inclination, leaning, or bias which the juror might have 

respecting the subject matter of the action or the counsel or parties thereto, and the 

religious, social, and fraternal connections of the juror. O.C.G.A. 15-12-133.  

Additionally, Counsel has the right to truthful answers, Pierce v Altman, 147 Ga App. 22 

(1978). 

 

a. Questions you want to ask to prospective jurors: Many of the Jury programs 

have some prefabricated questions that are typically asked in every case.  This is 

time saving especially if you do not already have templates for that specific issue. 

b. Some programs may have preset questions for you:  Each case has Questions 

predictive questions that are likely to be asked by the Court or the State.  *Time 

Saver 

c. Creating a Jury Question Sheet:  Rather than have a group of scattered notes, 

your jurors are placed exactly where they are seated in Court and each note is 

legible and attributed to the right individual. Example Jury Question Sheet: 

d. Judging the Jurors demeanor:  Some people like to use a numbering system, 1-

5 as far as good for our side or bad for our side, with a program, you can evaluate 

their reaction to you in real time. 

e. Easily eliminate questions that are no longer relevant, without additional clutter.  

It’s all about speed. 
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3. SPEED: 

a. Analyzing Data: There is a great deal of information being gathered, ages, dates, 

education, employment etc. 

b. Data organization:  For the purposes of picking a jury there are some very basic 

rules, do not discriminate against a Juror for the reasons of age or sex.  Batson v. 

Kentucky, 476 U.S. 79 (1986). 

i. To challenge for these purpose you must make a Prima Facie case to 

show discrimination.  

ii. Making Prima Facie with statistics: Programs break down information for 

you to have at the touch of a finger.  Almost all programs have a 

race/gender/age designation and it’s easy to see who was removed by the 

other side. 

c. Input speed: the simplest of all of all the reasons to use a program, it is almost 

impossible to keep up with every answer of every person and write it down, 

programs allow for shortcuts that eliminates confusion and supplements your note 

taking. 

4. Understanding a Jurors Emotions and expressions: 

a. Jurors will react to questions:  the Juror’s reaction to specific questions can help 

you understand their beliefs.  For example, if you are trying a case where there are 

allegations of infidelity and anytime the subject comes up a juror looks down, or 

away, you might draw the conclusion that the prospective juror may have had a 

close personal experience with the subject.  Reactions can be recorded in these 
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programs and makes it easier for you to narrow down your pool of potential 

Jurors. 

b. Jurors will lie:  Many times during the course of voir dire, inconsistent questions 

will be asked, and it can be difficult to track if an individual may have answered 

both questions.  A potential Juror may want to avoid their civic duty, and may 

answer questions that are opposed to one another, your program will help you 

highlight these important questions and issues. 

c. Strikes: During trial you have a number of potential Jurors you can remove, these 

are called Strikes: 

i. Preemptory Strike: you are allowed to get rid of a certain number of 

Jurors “just because” in GA. 

ii. Strikes for Cause:  This is a reason to strike because someone has 

somehow broken the rules, for example, they may have lied, mentioned 

something derogatory about your client, or a litany of other reasons (Use 

your imagination).  This type of Strike is at the discretion of the Court. 

5. Evaluating the Jury Statistically:  

a. Why stats are important? :  Statistics are important for various legal strategies 

especially for the aforementioned “Strikes”.   

b. How can Stats help me? : Statistics can easily help you look up many details, 

like the racial, or gender make-up of a Jury, the socioeconomic make-up of the 

Jury, and the education level of the Jury.  Details are important for you to be able 

to hone your questions, arguments and argue for Strikes. 
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6. Empaneling your Jury: Use as a reference! Remember that the data you entered into 

your program is very helpful as you continue through your trial.  Tailoring your questions 

to witnesses and your arguments to jurors that will allow you to relate to them may be the 

difference in convincing them that you are right 

 

 

 

DO NOT BETA TEST YOUR 

PROGRAM ON THE DAY OF 

TRIAL! 



11:15 LOW TECH/NO TECH
  Martin L. Fierman, Fierman Law Firm, Madison
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JURY TRIAL 
 

LOW TECH – NO TECH 
 

3-RING CIRCUS 
 
Do you have a choice between a judge and a jury? 
 
There are issues such as custody and visitation which only come before judges.  In 
Georgia, unless a jury is waived by both parties, either party is entitled to a jury 
trial on issues of child support, alimony and property division. 
 
 

CONDUCT COUNTS 
 
In choosing between a judge and a jury, conduct of the parties is a major factor. 
 

1.  Cause of separation (who is walking away and taking the income with 
them?) 

2.  Adultery – how many times – forgiveness, caught again 
3.  Dissipation of assets (hair extensions, tummy tucks) 
4.  Physical cruelty 
5.  Public humiliation 
6.  Expenses of philandering (cruise, gifts)  
7.  Pornography (as a substitute) 
8.  Alcohol 
9.  Drugs 
10. Good behavior (breakfast in bed, etc.) 

 
Which side of these issues are you on? 
 
Other significant non-conduct issues to be weighed are: 
 

1.  Length of the marriage (30 year marriage, homemaker)  
2.  Health of the parties 
3.  Separate property 
4.  Potential for inheritance 
5.  Attractiveness of the client 
6.  The attitude of the client (Bitter, vengeful) 

 
A big factor:  Are you, the attorney, lovable?  If not, would a jury feel sorry for your 
client?  If you are obviously incompetent, will a jury accept the responsibility to 
represent your client? 
 

2 of 9 
 

In the initial evaluation of your case in the client interview, within the first 15-30 
minutes you will already determine the impression that your perspective client is 
likely to make, and whether the story which he/she tells will resonate with a judge 
or a jury, or both. 
 
In your initial pleading, whether it is the complaint, answer, or counterclaim, make 
a jury demand.  Divorce is a psychological transaction, not a legal one.  Do not be 
confused by the legal format.  
 
The purpose of the jury demand, which should be prominent in your pleadings, is 
to intimidate the opposing party and/or his lawyer.  
 
In your initial pleadings, describe the conduct of the opposing party which you 
intend to emphasize at trial.  
 
In discovery, obtain as complete a history of the conduct of the opposing party as 
possible.   
 

Was he involved in any discipline in high school?   
Employment history.  
Names of co-workers. 
Names of supervisors. 
If he/she has a secretary, that secretary knows who comes and goes, and 
who calls. He/She knows that secretary knows.  

 
Develop lifestyle issues:  ski trips, hobbies, golf, bass boat, and the costs.  
 
Develop the lifestyle of the children: 

Summer camps 
Vacations 
Private schools (see Family Law review Spring 2018 “Sustaining Life After 
Divorce” page 29. Do not rely on the Domestic Relations Financial Affidavit) 

 New DRFA – future projection 
 
It’s time to decide:  Who would your story appeal to?  
 
What are you asking the jury to do? 
 
It’s time to define your want list: 
 

1. You want the opposing party to pay for college expenses for the children 
and/or permanent support for a dependent child, both in the form of 
alimony. 
2. You want recognition of the emotional attachment of your client and the 
children taken into consideration and the division of tangible assets.  
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3. You want a deviation from the child support guidelines so that the 
children do not have to sacrifice lifestyle because of the selfish or improper 
conduct of the opposite party.  
4. You want to justify a disproportionate division of assets based upon 
increased expenses of the custodial parent. 

 
Counselor:  Are you still wanting a jury trial?  
 
Well, your Honor, that depends on your answers to the following questions. 
 
Attachment #1 
 
Know your judge.  Does this judge think outside the box or is he/she the regular 
kind?  Call other lawyers and get some history on your judge. 
 
 

YOU ARE NOT ALONE 
 

You are a member of a fellowship of lawyers who are duty-bound to help you when 
you reach out to them.  It is the essence of professionalism.  In flight training, it is 
necessary for you to spend several hours solo in the airplane, but you are not alone.  
As long as your radio is working, you have access to the FAA’s traffic control 

system.  
 
There may be moments when you “don’t know where you are,” but as long as that 

radio works, you are not lost.  An air traffic controller will respond, give you 
instructions, and determine your exact position.  
 
 

TROUBLE WITH JUDGES  
 

Your judge may have heard hundreds of divorce cases mostly in the limited context 
of a temporary hearing.  Before long, the judge believes he has “seen it all before.” 

Consciously, or unconsciously, judges seek consistency.   
 
Before you start, as soon as the judge recognizes the nature of the case although 
HE/SHE doesn’t understand it, he/she has already made up his/her mind.  It is 
essential that you understand confirmation bias, you are not going to change 
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his/her mind, and you are not going to eliminate the following from the judge’s 

awareness: 

 His/her knowledge obtained at the temporary hearing,  

 the reading of the affidavits which may be filed,  

 hearings on contempt applications.   
 
He/She already has an impression of your client and you.  You have already made 
a first impression.  The judge will recognize the fact pattern and will tend to do 
“what he/she always does.” (Do you know what he almost always does?)  Would 
you rather have a fact-finder who has dealt with the issues hundreds of times or 
never before?   
 
With the jury, you get to make a first impression.  The jury: 

 has no knowledge of the temporary order,  

 will not be exposed to the affidavits,  

 does not know anything about the previous orders of the court, and  

 does not know whether or not your client has been found in contempt.  
 

Pace vs. Pace only applies to bench trials.  
 

NO VOIR DIRE OF THE JUDGE 
 

If you have chosen to go with a jury, you do not want a fair and impartial one.  You 
want a jury that will identify with your client.  Remember that confirmation bias 
and cognitive dissidence applies to jurors just as it does to judges.  
 
As the jurors are called into the box, you will have your opportunity to talk with 
them for the first time.  Tell them what the case is about in three or four sentences.  
Tell them what they are going to be asked to do in three or four sentences.  Then, 
ask open-ended questions.  Get them talking about themselves and their views.  
You will learn about them.  They will feel good about themselves.  Respond 
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want a jury that will identify with your client.  Remember that confirmation bias 
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As the jurors are called into the box, you will have your opportunity to talk with 
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positively, thank them, ask follow up questions, and make them feel like they 
count.  
 
In voir dire get the jurors talking.  Find out what they believe so that you can tailor 
your case to fit what jurors already believe.  Try to eliminate those jurors who are 
less likely to identify with your client and the issues that favor your client.  
 
Develop a theoretical profile of the most desirable and least desirable juror.  
Consideration race, sex, age, marital, societal, or financial status. 
Every election season we receive questionnaires asking us what we believe.  If we 
fill them out and send them back, a computer matches our answers with all other 
answers that are received and determines what positions candidates should take 
to elicit a positive response from the voter.  
 
The candidate then tells you that he agrees with what he knows you already believe.  
Tailor the presentation of your case and your requests to reinforce what the jurors 
already believe. 

 
SHOWTIME 

 
As you and your client approach the courthouse, act as if you are already being 
observed by potential jurors.  The same is just as true in the courthouse, in the 
elevator, in the bathroom.  When you walk into the courtroom, the jurors may or 
may not already be present.  If they are present, in that instant, you are making a 
first impression.  So is your client.  There is only one chance to make a first 
impression.  Tour the courtroom, speak to all of the crowds personnel, and shake 
hands with them where appropriate.  Let the jury see that you are on good terms 
with the people in the courtroom who represent authority.  How you and your 
client dress is important. 
 
This is the summer uniform of a jury trial lawyer from Easter through Labor Day. 
When you walk into a courtroom, dress like this.  The potential jurors immediately 
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recognize you as a lawyer.  Their emotional response is positive because they 
identify you with Matlock. Matlock, who is actually Andy of Mayberry, is a person 
universally loved. 
 

JURY RESEARCH 
 
Generally, in anticipation of a trial term, two different lists of potential jurors are 
prepared.  At trial you will be presented with a list which provides you with little 
more than the names of the potential jurors, and this is the list from which you 
strike.  However, there is another list which includes information such as physical 
address, age, sex, and race.  Depending on the policy of the Clerk’s Office in the 

respective county, upon request, that second list may be available to you.  There is 
useful information to be gleaned from the second list.  Perspective jurors are not 
required to designate a race or in some cases, gender.  Those on the list who elect 
not to disclose race or gender may warrant additional study.  That list also opens a 
window to the internet, and it may enable you to obtain a great deal of information 
about the respective jurors.  An internet search can be conducted before trial, or by 
an assistant during jury selection.  The same “window” can be used after jury 

selection to influence your theme and closing argument.  In order to handle a jury 
selection effectively, it takes two people.  

 
You should also stick your head in the jury assembly room to see what the jury 
looks like.  Remember: the choice is between this judge and “this jury.” 
 

PEREMPTORY CHALLENGES AND BATSON 
 

Batson is a Federal case which precludes peremptory challenges used for the 
purpose of striking potential jurors on the basis of race, sex, religion, national 
origin, etc.  
 
If you use your strikes in an apparent discriminatory pattern, you may be asked by 
the judge to justify those strikes.  
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If you have decided to use your strikes for the purpose of implementing a profile- 
oriented process, you must have a constitutionally-neutral explanation.   
 
Suppose you want to eliminate as many women as possible.  Questions directed to 
the entire panel such as: 
 

“Have any of you received alimony?” 
“Have any of you received child support?” 
 

are more likely to get positive responses from women than men and provide 
gender-neutral reasons for the exercise of peremptory challenges.  
 
Depending on the facts of your case, questions about inheritance, home ownership, 
alcohol use, etc. may be used effectively to create gender and race-neutral reasons 
for strikes.  
 

CHALLENGES – (TOMMY MALONE) ATTACHMENT #2 
OPENING STATEMENTS  

 
Opening statements should be short and interesting.  Remind the jury of the things 
that you are asking them to do.  Provide a short summary of the facts that justify 
your requests.  Point out any negative aspects of your case to reduce the impact of 
that testimony or evidence when it is presented during the trial.  Point out the 
circumstances which you feel justify your client’s requests emphasizing why the 
result sought is fair.  

 
OBJECTIONS Attachment #3 

APPEALS. 
 

Throughout the trial, you should take into consideration the possibility that an 
adverse result may occur which you will want to appeal.  
 

8 of 9 
 

Successful appeals are based upon errors committed by trial judges.  Your duty is 
to actively preserve those errors.  
 
If the trial judge admits evidence which should have been excluded, unless you 
make the proper objection (hopefully citing some authority) and obtain a ruling on 
your objection, there is nothing for you to appeal.  
 
When the court excludes evidence which you wish to admit, it is important that the 
record reflect what the excluded evidence would have been.  The magic words 
required are “Your Honor, I would like to make a proffer.”  Rarely will the judge 
allow you to make a proffer at that time.  As, in the view of the court, it’s an 

unnecessary interruption and delay of the trial.  Usually the judge will say, “I will 

give you an opportunity to make proffer later.”  It is incumbent upon you to renew 
that request and insist upon making your proffer on the record.  This is best done 
before you rest.  If the court will not allow you to make your proffer at that time, 
renew your request upon the close of all the evidence, before the charge conference, 
and, if necessary, while the jury is out.  
 
Proffers are rare because lawyers forget to do them.  
 

MOTION FOR DIRECTED VERDICT 
 
Motion for directed verdict is a valuable tool to limit the issues that go to the jury.  
Most commonly, motions for directed verdict are attempts to exclude issues being 
considered by the jury with respect to which there has be an inadequate evidentiary 
foundation.  A good example would be whether premarital property is subject to 
equitable division, as in a case where there is a house which was owned by a party 
before the marriage and brought into the marriage debt free.  In the absence of a 
determination of the value of that property at the time of the marriage and 
evidence of an increase in the equity in that property, there is no marital share 
unless there has been a marital contribution (money or labor) and then only to the 
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extent that it can be demonstrated that as a result of that “marital contribution,” 

the equity has been increased.  
 
Rarely is a motion for directed verdict granted.  That’s because judges go to 
seminars where they are taught “never to grant a motion for directed verdict”.  
They are told to let the case go to the jury even when the trial judge knows in 
his/her heart that the motion is valid.  The jury may solve the problem by not 
making an award.  If the jury doesn’t solve the problem, the offended party can file 
a motion for judgment notwithstanding the verdict, and at that point the judge out 
of a sense of guilt, will take advantage of an opportunity to do the right thing.  
Either way, you have set up the basis for an appeal.  
 
Now you might be saying to yourself, “Well, since jury trials are so rare, why should 

I even worry about any of this?” 
 
Most lawyers have few opportunities for trial experience and find the prospect of 
having to represent someone in a trial frightening.  
 
If you are afraid of a trial, you put your client at a disadvantage.  Confidence 
produces better settlements.  Creating the belief in the opposite party and in 
counsel that you are not afraid of a trial and the belief that you will try your case, 
results in better settlements for your client.  
 
If the word gets out that you’ll try your case, you will soon start getting referrals 

from other lawyers.  
 
When you have an opportunity for a jury trial, take it.  It doesn’t have to be a 

divorce.  Any case will do.  
 



1:00 LESSONS FROM DEEP STATE: JURY TRIAL  
  ISSUES IN FOCUS
  Robert G. Wellon, Wellon Family Law, Atlanta
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1:30 COURTROOM THEATRE
  Steven K. Leibel, Steven Leibel PC, Cumming
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All the world is a stage, Shakespeare, As you like it  
And so is the Court room, Steven Leibel, Damages Seminar  
  
In the old days, before television, radio, or other electronic entertainment, people went to the 
courthouse for entertainment.  
  
They sat in the pews as the allegations of the lawsuit were reenacted. They watched a play of sorts, 
as the players struggled to present a reenactment of true events or reality programming of 
sorts. The audience was the public, and their peers on the jury.  Today the audience, and the 
decision maker is the jury. 
  
Today, with the enormity of entertainment choices, people simply have better options than to sit 
in the Courtroom where their entertainment is limited by rules of evidence, bumbling and bungling 
lawyers and uncomfortable seating. Because people no longer flock to the Courthouse we tend to 
forget that the Courtroom is the stage, and the Courthouse the theater.  
  
An effective advocate should always remember that your case is a reenactment-of a play that must 
be presented in a manner that will grab the attention of the Judge and jury.  
  
It starts with your client, and the case to be presented. Case selection is the key to a successful 
trial.  Do the facts make for a good story, are your witnesses credible and presentable. Do you like 
your client?  Is your client a better lawyer than you are? 
  
What is the story?  How has the case unfolded?  How will it unfold? 
 
1. Client selection 

 
Likeability 
Compelling story 
Seriousness of case 
Simplicity 
Cast of characters 
Close Friends 
Close family members 
Eye witnesses  

 
2.  Type of case 
 

Compelling? 
Believable? 

 

3.  Development of theme 
 

What is your theme before you take your first deposition  
The case has a life of it's own 
Must understand how that case will develop its own personality and how you and your 
organization influence that story 

 
4.  Who do you use to flavor your story 

 
Lay witnesses 
Eye witnesses 
Police  
Official videos 
Medical records 
Teachers are experts  
Visuals include photos and videos  
Why do you use different witnesses 
The flavor of the case 
Discovery and depositions 
Video?  
How do you use the theme of the case to get information helpful to case 
Use a theme but not to the detriment of a new theme 
Visuals for experts and use of documents 
Jury selection and tie into the theme 
Opening 
Closing 
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2:00 OPENING
  Patricia C. Kuendig, Dodd & Kuendig PLLC,  
  Park City, UT
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Constructive Cross-Examination 
 

Adapted from their book 
 

Cross-Examination:   
Science and Techniques 

3rd Edition 
1994©, 1995©, 1998©, 2003©, 2004©, 2005©, 2006©, 2007©, 2008©, 2011©, 2012©, 2017© 

 

To Order Book, Video Tapes,  
Audio Tapes or CDs, contact: 

LexisNexis 
Charlottesville, Virginia 

1-800-446-3410 
www.lexisnexis.com 

 
Larry S. Pozner 
Reilly Pozner LLP 
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(303) 893-6100 
E-Mail:  lpozner@rplaw.com 
www.rplaw.com 
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Chapter 36: 
Constructive Cross-Examination 

90877 

SYNOPSIS 
§ 36.01 Constructive Cross-Examination Defined 
 
§ 36.02 Constructive Cross-Examination Expands 
the Role of Cross-Examination 
 
§ 36.03 Constructive Cross-Examination Changes 
the Fundamental Question Facing the Lawyer with 
the Right to Cross-Examine a Hostile Witness 
 
§ 36.04 Destructive Cross-Examination Remains an 
Available and Necessary Component of Cross-
Examination 
 
§ 36.05 Teaching and Supporting the Cross-
Examiner’s Theory of the Case Is the Paramount Goal 
of Each Aspect of Trial 
 
[1] Availability Bias 
 
§ 36.13 Why Spontaneous Loops Are Easier in 
Constructive Cross-Examination Chapters 
 
§ 36.15 The Most Knowledgeable Witnesses Are the 
Most Susceptible to Constructive Cross-Examination 
 
§ 36.16 Fertile Areas of Constructive Cross-
Examination of Opposing Experts 
 
§ 36.18 Word Selection in Constructive Cross-
Examination 
 
§ 36.20 Three Categories of Chapters 
 
§ 36.21 Constructive Cross-Examination Chapters 
Provide Little Opportunity for a Powerful Redirect 
Examination 
 
§ 36.23 Constructive Cross-Examination 
Relationship to Opening Statements and Closing 
Arguments 
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NOTES 

CONSTRUCTIVE CROSS  
Page 1 of 5 

SELECTED AND EDITED PORTIONS OF CHAPTER 36 – 
“CONSTRUCTIVE CROSS-EXAMINATION” 
 

§ 36.01 Constructive Cross-Examination Defined 
(Book page 72-73) 

 
Constructive cross-examination is not a technique or even a group of techniques. 

Constructive cross-examination is an entire methodology. It is a way of approaching 
the vast majority of cross-examinations faced by the trial lawyer. Constructive cross-
examination represents a shift in the historical outlook on the central purpose of 
cross-examination. The methodology of constructive cross-examination stands for the 
proposition that a witness who is both: 

1. Identified by the fact finder as supporting the opponent’s position or at least 
neutral to the two sides, and  

2. Who is called by the opponent to support their theory of the case can and 
should be cross-examined, using leading questions, with a primary goal of adducing 
facts that support our theory of the case. The authors recognize and continue to 
support the goal of challenging, wherever possible, points made by the opponent 
that support their theory of the case. This we have termed “destructive cross-
examination.” However, the mind set of constructive cross-examination is to use 
opposing witnesses to build our case to a much greater extent, while still employing 
the techniques lawyers have long used to challenge the testimony of the witness on 
matters brought out by the opponent in their desire to prove their theory of the case.  

In simplified form, the methodology of constructive cross-examination reads: 

Primarily, use opposing witnesses to build our theory of the case (constructive 
cross-examination). 

Secondarily, challenge opposing witnesses on the opponent’s theory of the case 
(destructive cross-examination). 

 

 
§ 36.02 Constructive Cross-Examination Expands the Role of Cross-

Examination 
(Book page 73-74) 

 
Historically cross-examination has been viewed as a series of techniques designed 

to challenge the witness’s testimony, including credibility attacks. This well 
recognized and most frequently discussed theory of the purpose of cross-
examination was essentially negative or destructive in its outlook.  

Such a limited view of the primary purpose of cross-examination must and has 
changed. Happily, as we will discuss, this expansion of our outlook and methodology 
for cross-examination brings with it many benefits to the cross-examiner including 
easier and more productive cross-examinations. Properly employed, constructive 

 

 
NOTES 

CONSTRUCTIVE CROSS  
Page 2 of 5 

cross-examination is an easier and more effective method of proving one’s case. 

 
§ 36.03 Constructive Cross-Examination Changes the Fundamental Question 

Facing the Lawyer with the Right to Cross-Examine a Hostile Witness 
(Book page 75) 

 
Constructive cross-examination builds the cross-examiner’s own theory of the case 

through the cross-examination testimony of the opponent’s witnesses. This evolution 
of cross-examination (see chapter 1, Philosophy and Overview of the Science of 
Cross-Examination, § 1.05) has huge advantages and limited downside risks. 

Historically, the lawyer about to cross-examine would ask herself one fundamental 
question: ‘Has this witness hurt my theory of the case?’ If the answer was “no,” 
asking no questions was often suggested to be the correct technique. Under the 
modern theory of constructive cross-examination, the lawyer about to cross-examine 
must ask herself two fundamental questions, not one. The first question to be asked 
is “Does this witness possesses facts that can build or strengthen my theory of the 
case?” This is the more important question.  The second question remains: “Has this 
witness hurt my theory of the case, and if so, do I have material available that will 
allow me to challenge the witness in those areas?” 

 

 

§ 36.04 Destructive Cross-Examination Remains an Available and Necessary 
Component of Cross-Examination 

(Book page 75-76) 
 

This chapter focuses on the elements of a constructive cross-examination. Cross-
examination should first be viewed as a method of proving one’s case. That does not 
mean that the cross-examiner should eliminate destructive cross-examination 
chapters. In preparing for cross-examination, it may still be useful to search for 
available facts to build chapters that challenge a witness’s rendition of facts or to 
otherwise impeach the credibility of the witness, on a selected point, on their 
qualifications, on their outlook in general, or facts which attacked the opponent’s 
theory of the case. 
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question: ‘Has this witness hurt my theory of the case?’ If the answer was “no,” 
asking no questions was often suggested to be the correct technique. Under the 
modern theory of constructive cross-examination, the lawyer about to cross-examine 
must ask herself two fundamental questions, not one. The first question to be asked 
is “Does this witness possesses facts that can build or strengthen my theory of the 
case?” This is the more important question.  The second question remains: “Has this 
witness hurt my theory of the case, and if so, do I have material available that will 
allow me to challenge the witness in those areas?” 

 

 

§ 36.04 Destructive Cross-Examination Remains an Available and Necessary 
Component of Cross-Examination 

(Book page 75-76) 
 

This chapter focuses on the elements of a constructive cross-examination. Cross-
examination should first be viewed as a method of proving one’s case. That does not 
mean that the cross-examiner should eliminate destructive cross-examination 
chapters. In preparing for cross-examination, it may still be useful to search for 
available facts to build chapters that challenge a witness’s rendition of facts or to 
otherwise impeach the credibility of the witness, on a selected point, on their 
qualifications, on their outlook in general, or facts which attacked the opponent’s 
theory of the case. 
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§ 36.05 Teaching and Supporting the Cross-Examiner’s Theory of the Case Is 
the Paramount Goal of Each Aspect of Trial 

(Book page 76-77) 
 

[1] Availability Bias 

The availability bias, a psychological term, does not have to be intimately 
understood by the trial lawyer to be applied successfully in trial. Every day, every 
person (including judges, jurors, lawyers and witnesses) makes decisions on an 
incomplete set of facts and forms logical assumptions from those facts. You, the 
reader, decided to read this far into this supplement to this book. You did so based on 
individual factors that you took into account, but you made that decision on an 
incomplete set of facts. You did not know whether reading this supplement would 
have a positive effect on you and your career. But you decided on the facts available. 
Each trial lawyer makes decisions on what cases to accept, what cases to take to trial, 
and all the other sub-decisions under those major decisions based on an inadequate 
amount of facts, but all those decisions are based on the available facts. This, in 
simple layman’s terms, describes the availability bias. 

 

§ 36.13 Why Spontaneous Loops Are Easier in Constructive Cross-
Examination Chapters 

(Book page 98) 
 

As discussed in chapter 26, Loops, Double Loops, and Spontaneous Loops (see 
specifically §§ 26.34 through 26.42 inclusive), spontaneous loops require the cross-
examiner to “hear” and be able to implement in the next question a volunteered 
phrase or word that the witness has given in cross-examination. The easiest words for 
the cross-examiner to “hear” are those that are consistent with the cross-examiner’s 
theory of the case. The cross-examiner knows the theory so thoroughly and in such 
detail, that those words of impact resonate. Even words that are not particularly 
significant sounding, but are in any way related to the cross-examiner’s theory of the 
case, are more easily heard by the cross-examiner. 

 

 

§ 36.15 The Most Knowledgeable Witnesses Are the Most Susceptible to 
Constructive Cross-Examination 

(Book page 101-107) 
 

The witnesses who best lend themselves to constructive cross are frequently 
witnesses who know more facts about the case. Witnesses who by experience, 
education, or intimate involvement in the litigation have more information for the 
fact finder make available more areas of constructive cross-examination. Since they 
know more facts, they can be constructively cross-examined to bring out more 
helpful facts.  

It is ironic that most cross-examiners have the most anxiety when cross-examining 
such witnesses. The parties themselves, corporate representatives, investigating 
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detectives, and most ironically expert witnesses have the knowledge base the cross-
examiner needs in order to use them as the source of constructive cross-examination 
testimony. The challenge for the cross-examiner is to focus on that limited part of 
their large knowledge that can be useful to her theory of the case, and that can be 
factually drawn out of the witness who is undeniably opposed to her. That challenge 
is one of preparation and self-control.  

 
§ 36.18 Word Selection in Constructive Cross-Examination 

(Book page 112-113) 
 

Employing the three rules of cross-examination permits the cross-examiner 
carefully to select words of action or words of impact to make vivid and visual the 
testimony of the witness under cross-examination. (See chapter 8, The Only Three 
Rules of Cross-Examination.) In constructive cross-examination, word selection can be 
even more precise and more easily prepared and presented because the word 
selection is based on the cross-examiner’s own theory of the case. The cross-
examiner is, in effect, testifying about her own theory of the case as she cross-
examines. 

 

 

§ 36.20 Three Categories of Chapters 
(Book page 116-118) 

 
The chapter method is the bedrock of both constructive and destructive cross-

examination. Chapters are groups of questions designed to prove a single important 
fact. Chapters put that fact into context. Chapters tell small stories and the small 
stories make their component facts more memorable. (See chapter 9, The Chapter 
Method of Cross-Examination.) 

When analyzing chapters that are available for a cross-examination, the cross-
examiner may utilize this approach: 

(1) Chapters that undermine, hurt, or destroy the opposing party’s theory of the 
case (destructive cross-examination). 

(2) Chapters that support, assist, and verify the cross-examiner’s theory of the 
case (constructive cross-examination). 

(3) Chapters designed to contrast the two theories of the case (crossover 
chapters). 

Both constructive chapters and destructive chapters have been discussed above. 
Crossover chapters, or chapters designed to contrast the cross-examiner’s theory of 
the case with the opponent’s theory of the case, generally contrast the two theories 
by comparing the conclusions of the opponent’s theory of the case against individual 
specific facts that support the cross-examiner’s theory of the case. 

Educators teach that we all learn best when concepts are contrasted one against 
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§ 36.05 Teaching and Supporting the Cross-Examiner’s Theory of the Case Is 
the Paramount Goal of Each Aspect of Trial 

(Book page 76-77) 
 

[1] Availability Bias 

The availability bias, a psychological term, does not have to be intimately 
understood by the trial lawyer to be applied successfully in trial. Every day, every 
person (including judges, jurors, lawyers and witnesses) makes decisions on an 
incomplete set of facts and forms logical assumptions from those facts. You, the 
reader, decided to read this far into this supplement to this book. You did so based on 
individual factors that you took into account, but you made that decision on an 
incomplete set of facts. You did not know whether reading this supplement would 
have a positive effect on you and your career. But you decided on the facts available. 
Each trial lawyer makes decisions on what cases to accept, what cases to take to trial, 
and all the other sub-decisions under those major decisions based on an inadequate 
amount of facts, but all those decisions are based on the available facts. This, in 
simple layman’s terms, describes the availability bias. 
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(Book page 98) 
 

As discussed in chapter 26, Loops, Double Loops, and Spontaneous Loops (see 
specifically §§ 26.34 through 26.42 inclusive), spontaneous loops require the cross-
examiner to “hear” and be able to implement in the next question a volunteered 
phrase or word that the witness has given in cross-examination. The easiest words for 
the cross-examiner to “hear” are those that are consistent with the cross-examiner’s 
theory of the case. The cross-examiner knows the theory so thoroughly and in such 
detail, that those words of impact resonate. Even words that are not particularly 
significant sounding, but are in any way related to the cross-examiner’s theory of the 
case, are more easily heard by the cross-examiner. 

 

 

§ 36.15 The Most Knowledgeable Witnesses Are the Most Susceptible to 
Constructive Cross-Examination 

(Book page 101-107) 
 

The witnesses who best lend themselves to constructive cross are frequently 
witnesses who know more facts about the case. Witnesses who by experience, 
education, or intimate involvement in the litigation have more information for the 
fact finder make available more areas of constructive cross-examination. Since they 
know more facts, they can be constructively cross-examined to bring out more 
helpful facts.  

It is ironic that most cross-examiners have the most anxiety when cross-examining 
such witnesses. The parties themselves, corporate representatives, investigating 
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detectives, and most ironically expert witnesses have the knowledge base the cross-
examiner needs in order to use them as the source of constructive cross-examination 
testimony. The challenge for the cross-examiner is to focus on that limited part of 
their large knowledge that can be useful to her theory of the case, and that can be 
factually drawn out of the witness who is undeniably opposed to her. That challenge 
is one of preparation and self-control.  

 
§ 36.18 Word Selection in Constructive Cross-Examination 

(Book page 112-113) 
 

Employing the three rules of cross-examination permits the cross-examiner 
carefully to select words of action or words of impact to make vivid and visual the 
testimony of the witness under cross-examination. (See chapter 8, The Only Three 
Rules of Cross-Examination.) In constructive cross-examination, word selection can be 
even more precise and more easily prepared and presented because the word 
selection is based on the cross-examiner’s own theory of the case. The cross-
examiner is, in effect, testifying about her own theory of the case as she cross-
examines. 

 

 

§ 36.20 Three Categories of Chapters 
(Book page 116-118) 

 
The chapter method is the bedrock of both constructive and destructive cross-

examination. Chapters are groups of questions designed to prove a single important 
fact. Chapters put that fact into context. Chapters tell small stories and the small 
stories make their component facts more memorable. (See chapter 9, The Chapter 
Method of Cross-Examination.) 

When analyzing chapters that are available for a cross-examination, the cross-
examiner may utilize this approach: 

(1) Chapters that undermine, hurt, or destroy the opposing party’s theory of the 
case (destructive cross-examination). 

(2) Chapters that support, assist, and verify the cross-examiner’s theory of the 
case (constructive cross-examination). 

(3) Chapters designed to contrast the two theories of the case (crossover 
chapters). 

Both constructive chapters and destructive chapters have been discussed above. 
Crossover chapters, or chapters designed to contrast the cross-examiner’s theory of 
the case with the opponent’s theory of the case, generally contrast the two theories 
by comparing the conclusions of the opponent’s theory of the case against individual 
specific facts that support the cross-examiner’s theory of the case. 

Educators teach that we all learn best when concepts are contrasted one against 
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the other. We learn what the color red is when it is contrasted against green. So, too, 
fact finders, juries, or judges will learn best when facts to support our theory of the 
case are contrasted against conclusions that support the opponent’s theory of the 
case 

§ 36.21 Constructive Cross-Examination Chapters Provide Little Opportunity 
for a Powerful Redirect Examination 

(Book page 119) 
 

When the cross-examiner has used constructive cross-examination chapters, even 
those chapters that did not go particularly well for the cross-examiner do not breed a 
redirect examination on those chapters. Because constructive cross-examination 
chapters are designed to lend support to the cross-examiner’s theory of the case, an 
opponent who uses redirect examination to further discuss those chapters only 
increases the focus on them.1 

 

 

§ 36.23 Constructive Cross-Examination Relationship to Opening Statements 
and Closing Arguments  

(Book page 121-123) 
 

The importance of opening statement and its relationship to cross-examination is 
discussed at length in chapter 13, The Relationship of Opening Statement to Cross-
Examination. Both opening statements and closing arguments are theory driven. The 
intensive use of favorable facts coupled with the judicious use of theme lines flesh 
out the content of both the opening statement and the concluding argument. 
Whether representing the plaintiff or on defense, in opening statement the lawyer is 
the proponent of a position. The lawyer’s first obligation is to affirmatively tell her 
story. Only secondarily does the lawyer defend against the other side’s story. Since 
constructive cross-examination is built around, supports, and verifies the cross-
examiner’s theory of the case, it is axiomatic that constructive cross-examination 
chapters can and should be utilized to construct an opening statement. There is a 
special power that comes from constructing an opening statement around 
constructive cross-examination chapters. This form of presentation allows the lawyer 
to stress to the judge and the jury that many of the best facts will come not from her 
witnesses, but from her opponent’s witnesses. 
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SELECTED AND EDITED PORTIONS OF CHAPTER 9 – 
“THE CHAPTER METHOD OF CROSS-EXAMINATION” 
 

§ 9.1 The Chapter Method Defined 
(Book page 9-2) 

 
There is a structure to the materials gathered and the questions asked 
within any cross-examination. The term “chapter method” is meant to reinforce 
the understanding that the cross-examination of any witness is not a flowing 
discussion with a single unifying purpose. Instead the advocate must think of the 
cross-examination of any witness as a series of small discussions (chapters) on 
individual topics of importance to the cross-examiner. Cross-examination in the 
chapter method seldom flows. Instead it moves from topic to topic, not 
necessarily in chronological order. It virtually never covers everything a witness 
might know about the case. Chapters sometimes relate to each other. 
Sometimes the transition from one chapter to another chapter amounts to an 
abrupt jump to a completely separate area of the case. What can be said is that 
there is a beginning and an end to each chapter. The beginning and the end of 
each chapter are largely mapped out before the cross-examination begins. The 
chapters are designed to maximize the good evidence available. As a result, 
chapters do not trail off. They end crisply. A chapter that has not accomplished 
its purpose using the best facts available is not likely to get better through 
additional questions. If the best evidence didn’t work, the second best evidence 
or the unknown evidence is likely to produce worse results. 
 
A trial is a book of information. The individual witness examinations are 
themselves large accumulations of information. (Parts of the books.) The 
individual topics within the cross-examinations are the chapters of the book. 
Each chapter has a designed purpose or goal. The jurors can understand the 
purpose of each chapter as the cross-examiner assembles related facts into one 
logical sequence, designed to paint one picture. The chapter method is the polar 
opposite of the freewheeling style of cross-examination. The chapter method of 
cross-examination is designed as the optimum teaching model in an adversary 
system. An advocate working without benefit of the chapter method of cross-
examination can establish many important facts, but does so in no particular 
order. As a result, the jurors must reassemble the facts in order to understand 
the points being made by the cross-examiner. 
 

§ 9.2 Chapter Defined 
(Book page 9-3) 

 
Cross-examination is a series of goal-oriented exercises. Each of these 
individual exercises is a cluster of related facts grouped to establish one 
particular point useful to the questioning party. The chapters of cross-
examination are each composed of a series of goal-focused, leading questions. 
Any one topic of cross-examination will be presented through one or more 
chapters of cross-examination. 
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§ 9.1 The Chapter Method Defined 
(Book page 9-2) 

 
There is a structure to the materials gathered and the questions asked 
within any cross-examination. The term “chapter method” is meant to reinforce 
the understanding that the cross-examination of any witness is not a flowing 
discussion with a single unifying purpose. Instead the advocate must think of the 
cross-examination of any witness as a series of small discussions (chapters) on 
individual topics of importance to the cross-examiner. Cross-examination in the 
chapter method seldom flows. Instead it moves from topic to topic, not 
necessarily in chronological order. It virtually never covers everything a witness 
might know about the case. Chapters sometimes relate to each other. 
Sometimes the transition from one chapter to another chapter amounts to an 
abrupt jump to a completely separate area of the case. What can be said is that 
there is a beginning and an end to each chapter. The beginning and the end of 
each chapter are largely mapped out before the cross-examination begins. The 
chapters are designed to maximize the good evidence available. As a result, 
chapters do not trail off. They end crisply. A chapter that has not accomplished 
its purpose using the best facts available is not likely to get better through 
additional questions. If the best evidence didn’t work, the second best evidence 
or the unknown evidence is likely to produce worse results. 
 
A trial is a book of information. The individual witness examinations are 
themselves large accumulations of information. (Parts of the books.) The 
individual topics within the cross-examinations are the chapters of the book. 
Each chapter has a designed purpose or goal. The jurors can understand the 
purpose of each chapter as the cross-examiner assembles related facts into one 
logical sequence, designed to paint one picture. The chapter method is the polar 
opposite of the freewheeling style of cross-examination. The chapter method of 
cross-examination is designed as the optimum teaching model in an adversary 
system. An advocate working without benefit of the chapter method of cross-
examination can establish many important facts, but does so in no particular 
order. As a result, the jurors must reassemble the facts in order to understand 
the points being made by the cross-examiner. 
 

§ 9.2 Chapter Defined 
(Book page 9-3) 

 
Cross-examination is a series of goal-oriented exercises. Each of these 
individual exercises is a cluster of related facts grouped to establish one 
particular point useful to the questioning party. The chapters of cross-
examination are each composed of a series of goal-focused, leading questions. 
Any one topic of cross-examination will be presented through one or more 
chapters of cross-examination. 
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Chapters

• A group of leading questions.
• Progressing in a logical sequence.
• Starting generally.
• Becoming increasingly specific.
• Establishing a factual goal.  (Finish 

that picture)

 
 

§ 9.3 The Definition of a Chapter Bundle 
(Book page 9-3) 

 
A chapter bundle is a grouping of related chapters that need to be used 
together in order to create a full picture of a topic. A single topic within a 
cross-examination may well require several chapters. For instance, in a civil suit 
alleging that a customized computer software program was defective and 
therefore need not be paid for, the topic of whether the software was defective 
may require a great many chapters each focusing on one of the various alleged 
defects within the program. In addition there would almost certainly be one or 
more chapters detailing the consequences of each of those defects. 
 

50

Chapter Bundles

A grouping of related chapters that need 
to be used together to create full picture.

 
 

§ 9.5 The Chapter Method Gives the Cross-Examiner 
Witness Control 
(Book page 9-5) 

 
Not every part of the opponent’s story is capable or deserving of attack. 
There are parts of the direct examination that potentially help the cross-
examiner, and there are parts that cannot successfully be disputed. There are 
other parts of the direct examination that simply do not matter. It is critical that 
the cross-examiner work from a method that ensures only the topics of 
importance to the cross-examiner will be discusses. 
 
The chapter method is fundamental to the process of witness control. The 

 
NOTES 

 
THE CHAPTER METHOD OF CROSS-EXAMINATION 

Page 3 of 11 
91438 

witness was called by the opponent. If left to pick his own topics for discussion, 
the witness is likely to take the jury into areas calculated to help the opponent. 
On the other hand, far greater witness control would be established by a method 
of offering leading questions only. By grouping questions into narrow fields of 
inquiry selected by the cross-examiner, the result is far greater control over 
matters discussed by the witness. 
 
The chapter method recognizes that the cross-examiner is not going to attack or 
retell the entire story of the direct examination. The cross-examiner is going to 
attack, introduce, or highlight only portions of it. She will undoubtedly agree with 
many facts testified to on direct examination. As to these facts, she may choose 
to offer no cross-examination. In some instances, some cross-examination will 
occur as to agreed facts, not to weaken a factual assertion but to highlight these 
agreeable facts. That is done in order to put those admitted facts into context 
and show the fact finder that those facts have greater significance than given by 
the opponent. In such instances, the purpose of cross-examination is not to cast 
doubt upon such facts, but to make sure that these facts indeed come to the 
attention of the jurors, so that they can appreciate the significance of those facts 
in an alternative context—the context created in cross-examination. 
 
Often there are a whole series of questions asked in direct examination that will 
go unchallenged for a different reason. They simply have no significance to the 
cross-examiner’s theory of the case. The tendency in all direct examinations, 
both civil and criminal, is to “tell a story.” As a result, direct examinations tend to 
cover much more material than is truly useful or at issue in the case. The skillful 
cross-examiner will let most of these facts go without comment, as most of these 
facts assist neither side. But the cross-examiner should still listen for 
“spontaneous loops” and theme phrases (see chapter 2, Developing a Theory of 
the Case and chapter 26, Loops, Double Loops, and Spontaneous Loops). 
 
Modern cross-examination uses the chapter method to both attack the 
opponent’s theory of the case and to support the advocate’s theory of the case. 
Too much of the literature of the field has focused on cross-examination as a 
destructive device whose only purpose is primarily to attack the direct 
examination testimony. This is an old-fashioned and overly defensive view of 
cross-examination. Indeed there are chapters of cross-examinations solely 
destructive in nature. They are intended to harm the credibility of the 
opponent’s case. It is entirely appropriate to build chapters that expose 
inconsistencies. As always, this is a selective process. The cross-examiner does 
not invite open-ended testimony of the witness, but requires the witness to 
admit or discuss particular facts that are selected by the cross-examiner. 
 

§ 9.7 A Chief Advantage of the Chapter Method: Better Use 
of the Available Facts 

(Book page 9-6) 
 

There are distinct advantages to adopting the chapter method of cross-
examination. Chief among them is that the chapter method encourages a 
disciplined approach to the understanding and use of facts. It is a system of 
organization and presentation that will work in every type of case, every type of 
personality, and in every trial venue whether it is a jury trial, a court trial, or 
arbitration. The chapter method encourages the lawyer to conduct more 
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Chapters

• A group of leading questions.
• Progressing in a logical sequence.
• Starting generally.
• Becoming increasingly specific.
• Establishing a factual goal.  (Finish 

that picture)

 
 

§ 9.3 The Definition of a Chapter Bundle 
(Book page 9-3) 

 
A chapter bundle is a grouping of related chapters that need to be used 
together in order to create a full picture of a topic. A single topic within a 
cross-examination may well require several chapters. For instance, in a civil suit 
alleging that a customized computer software program was defective and 
therefore need not be paid for, the topic of whether the software was defective 
may require a great many chapters each focusing on one of the various alleged 
defects within the program. In addition there would almost certainly be one or 
more chapters detailing the consequences of each of those defects. 
 

50

Chapter Bundles

A grouping of related chapters that need 
to be used together to create full picture.

 
 

§ 9.5 The Chapter Method Gives the Cross-Examiner 
Witness Control 
(Book page 9-5) 

 
Not every part of the opponent’s story is capable or deserving of attack. 
There are parts of the direct examination that potentially help the cross-
examiner, and there are parts that cannot successfully be disputed. There are 
other parts of the direct examination that simply do not matter. It is critical that 
the cross-examiner work from a method that ensures only the topics of 
importance to the cross-examiner will be discusses. 
 
The chapter method is fundamental to the process of witness control. The 
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witness was called by the opponent. If left to pick his own topics for discussion, 
the witness is likely to take the jury into areas calculated to help the opponent. 
On the other hand, far greater witness control would be established by a method 
of offering leading questions only. By grouping questions into narrow fields of 
inquiry selected by the cross-examiner, the result is far greater control over 
matters discussed by the witness. 
 
The chapter method recognizes that the cross-examiner is not going to attack or 
retell the entire story of the direct examination. The cross-examiner is going to 
attack, introduce, or highlight only portions of it. She will undoubtedly agree with 
many facts testified to on direct examination. As to these facts, she may choose 
to offer no cross-examination. In some instances, some cross-examination will 
occur as to agreed facts, not to weaken a factual assertion but to highlight these 
agreeable facts. That is done in order to put those admitted facts into context 
and show the fact finder that those facts have greater significance than given by 
the opponent. In such instances, the purpose of cross-examination is not to cast 
doubt upon such facts, but to make sure that these facts indeed come to the 
attention of the jurors, so that they can appreciate the significance of those facts 
in an alternative context—the context created in cross-examination. 
 
Often there are a whole series of questions asked in direct examination that will 
go unchallenged for a different reason. They simply have no significance to the 
cross-examiner’s theory of the case. The tendency in all direct examinations, 
both civil and criminal, is to “tell a story.” As a result, direct examinations tend to 
cover much more material than is truly useful or at issue in the case. The skillful 
cross-examiner will let most of these facts go without comment, as most of these 
facts assist neither side. But the cross-examiner should still listen for 
“spontaneous loops” and theme phrases (see chapter 2, Developing a Theory of 
the Case and chapter 26, Loops, Double Loops, and Spontaneous Loops). 
 
Modern cross-examination uses the chapter method to both attack the 
opponent’s theory of the case and to support the advocate’s theory of the case. 
Too much of the literature of the field has focused on cross-examination as a 
destructive device whose only purpose is primarily to attack the direct 
examination testimony. This is an old-fashioned and overly defensive view of 
cross-examination. Indeed there are chapters of cross-examinations solely 
destructive in nature. They are intended to harm the credibility of the 
opponent’s case. It is entirely appropriate to build chapters that expose 
inconsistencies. As always, this is a selective process. The cross-examiner does 
not invite open-ended testimony of the witness, but requires the witness to 
admit or discuss particular facts that are selected by the cross-examiner. 
 

§ 9.7 A Chief Advantage of the Chapter Method: Better Use 
of the Available Facts 

(Book page 9-6) 
 

There are distinct advantages to adopting the chapter method of cross-
examination. Chief among them is that the chapter method encourages a 
disciplined approach to the understanding and use of facts. It is a system of 
organization and presentation that will work in every type of case, every type of 
personality, and in every trial venue whether it is a jury trial, a court trial, or 
arbitration. The chapter method encourages the lawyer to conduct more 
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exhaustive analyses of the available facts. There is a difference between 
knowledge of the facts and an analysis of the facts. A lawyer can know the facts 
without ever having completed an analysis of the facts. An analysis suggests that 
the facts have been compared one to the other, have been reorganized, and 
have been grouped in logical packages, so that different or stronger conclusions 
may be drawn from those same, otherwise innocuous, facts. 
 
A more systematic analysis of the available facts will permit the lawyer to 
sort the facts in support of a particular proposition into bundles or groupings of 
related facts. These bundles of related facts (chapters) permit the jury to enjoy a 
real-time understanding of the significance of facts to the cross-examiner’s 
theory of the case. As a bonus, the chapter method of cross-examination gives 
counsel the freedom to quickly and easily order and reorder the sequences of 
the cross-examination (see chapter 11, Sequences of Cross-Examination). The 
chapter method gives topical and emotional control over the cross-examination 
to the cross-examining party, rather than to the witness. It permits a lawyer to 
engage in cross-examining hostile witnesses in areas (chapters) of the lawyer’s 
choosing, while avoiding and eliminating opportunities for the witness to 
maneuver the cross-examination into areas (chapters) of the witness’s choosing. 
 
 

§ 9.8 Purpose of a Chapter 
(Book page 9-6) 

 
The purpose of drafting a chapter is to use the best available admissible 
evidence to push a jury toward the recognition of a well-defined, fact-specific 
goal. A chapter is performed to establish one goal or complete one picture. In the 
process of establishing the goal, the lawyer often establishes many subsidiary 
points. The cross-examiner is trying to communicate an image. A series of leading 
questions puts before the jury many facts, each one contributing to the intended 
image or goal. While seeking to establish a goal or paint a picture of an event, the 
advocate may simultaneously affect the credibility of a witness. For example the 
process of impeachment by inconsistent statement establishes the goal of 
demonstrating that the prior statement of the witness was more believable. 
Simultaneously by establishing that the witness has previously testified in a 
manner inconsistent with their current testimony, the advocate has scored a 
subsidiary goal of diminishing the credibility of the witness. 
 
A chapter is composed of a logical sequence of questions designed to reduce the 
lawyer’s risk while increasing the comprehension and impact of the evidence. A 
logical sequence of leading questions within a chapter requires that the lawyer 
move the jury and the witness through a progression of related facts. It is the job 
of the cross-examiner to compile the facts that relate to each other so that the 
jury is not burdened with the responsibility of assembling the facts established 
by the cross-examination chapter. The goal fact is not necessarily the culmination 
of all the supporting facts but simply the last fact in the logical sequence of facts 
on a point. The important concept is that each chapter is an organized sequence 
of leading questions designed to put into a context the significance of the goal of 
that chapter. The facts of a chapter are its context. They are the details that flesh 
out the desired picture. 
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§ 9.9 Breaking Cases into Understandable Parts 
(Book page 9-7) 

 
“Divide each problem into as many parts as possible; that each part being 
more easily conceived, the whole may be more intelligible.” 
Descartes, Discourse on Method (1637). 
 
An entire case contains an enormous amount of information. No judge or 
jury can learn the entire case at once. Even a simple case is made out of an 
enormous number of separate parts, which have come together to create the 
issues and events in dispute. The chapter method allows the trial lawyer to divide 
even the most complex case into individual parts such that the jury can 
understand those smaller parts and thereby gain an understanding of the 
entirety of the case. 
 

§ 9.10 The Development of Chapters: The Process 
(Book page 9-9) 

 
After the lawyer has broken down the major components of a case into 
smaller parts, the lawyer should be in a position to recognize facts, groups 
of facts, and parts that may be suitable for examination. These will need to 
be studied at their chapter level. A quick method of recognizing potential 
chapters is to use a part process. 
 
1. Divide the case into its important scenarios. A single scenario may be 
composed of many events. 
 
2. Divide the important scenarios into their component events. A single good 
event may contain many good issues. 
 
3. Analyze the component events for issues of assistance. A single good issue 
may require more than one chapter. 
 

§ 9.11 The Most Important Topics Ordinarily Deserve the 
Most Detailed Presentations 

(Book page 9-10) 
 

The cross-examiner will soon find that the most important topics or areas 
within a case ordinarily require more than one chapter in order to create the 
several pictures or establish the several goals within that topic or area. Within 
each chapter are the leading questions, which minutely form the picture or 
establish the goal. The most important topics will ordinarily require the most 
detailed factual presentations. 
 
This may seem like it will take a long time to accomplish, but a chapter 
could be less than a dozen facts. The facts are put into leading questions so the 
process of establishing a single chapter may only amount to a minute or two of 
courtroom time. The pictures created by such a detailed presentation in areas 
important to the theory of the case are truly quite stunning. Too often the 
backhanded compliment to a good cross-examiner is: “Sure it went well. You had 
great facts.” In reality the compliment should be: “Sure it went well. You made 
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exhaustive analyses of the available facts. There is a difference between 
knowledge of the facts and an analysis of the facts. A lawyer can know the facts 
without ever having completed an analysis of the facts. An analysis suggests that 
the facts have been compared one to the other, have been reorganized, and 
have been grouped in logical packages, so that different or stronger conclusions 
may be drawn from those same, otherwise innocuous, facts. 
 
A more systematic analysis of the available facts will permit the lawyer to 
sort the facts in support of a particular proposition into bundles or groupings of 
related facts. These bundles of related facts (chapters) permit the jury to enjoy a 
real-time understanding of the significance of facts to the cross-examiner’s 
theory of the case. As a bonus, the chapter method of cross-examination gives 
counsel the freedom to quickly and easily order and reorder the sequences of 
the cross-examination (see chapter 11, Sequences of Cross-Examination). The 
chapter method gives topical and emotional control over the cross-examination 
to the cross-examining party, rather than to the witness. It permits a lawyer to 
engage in cross-examining hostile witnesses in areas (chapters) of the lawyer’s 
choosing, while avoiding and eliminating opportunities for the witness to 
maneuver the cross-examination into areas (chapters) of the witness’s choosing. 
 
 

§ 9.8 Purpose of a Chapter 
(Book page 9-6) 

 
The purpose of drafting a chapter is to use the best available admissible 
evidence to push a jury toward the recognition of a well-defined, fact-specific 
goal. A chapter is performed to establish one goal or complete one picture. In the 
process of establishing the goal, the lawyer often establishes many subsidiary 
points. The cross-examiner is trying to communicate an image. A series of leading 
questions puts before the jury many facts, each one contributing to the intended 
image or goal. While seeking to establish a goal or paint a picture of an event, the 
advocate may simultaneously affect the credibility of a witness. For example the 
process of impeachment by inconsistent statement establishes the goal of 
demonstrating that the prior statement of the witness was more believable. 
Simultaneously by establishing that the witness has previously testified in a 
manner inconsistent with their current testimony, the advocate has scored a 
subsidiary goal of diminishing the credibility of the witness. 
 
A chapter is composed of a logical sequence of questions designed to reduce the 
lawyer’s risk while increasing the comprehension and impact of the evidence. A 
logical sequence of leading questions within a chapter requires that the lawyer 
move the jury and the witness through a progression of related facts. It is the job 
of the cross-examiner to compile the facts that relate to each other so that the 
jury is not burdened with the responsibility of assembling the facts established 
by the cross-examination chapter. The goal fact is not necessarily the culmination 
of all the supporting facts but simply the last fact in the logical sequence of facts 
on a point. The important concept is that each chapter is an organized sequence 
of leading questions designed to put into a context the significance of the goal of 
that chapter. The facts of a chapter are its context. They are the details that flesh 
out the desired picture. 
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§ 9.9 Breaking Cases into Understandable Parts 
(Book page 9-7) 

 
“Divide each problem into as many parts as possible; that each part being 
more easily conceived, the whole may be more intelligible.” 
Descartes, Discourse on Method (1637). 
 
An entire case contains an enormous amount of information. No judge or 
jury can learn the entire case at once. Even a simple case is made out of an 
enormous number of separate parts, which have come together to create the 
issues and events in dispute. The chapter method allows the trial lawyer to divide 
even the most complex case into individual parts such that the jury can 
understand those smaller parts and thereby gain an understanding of the 
entirety of the case. 
 

§ 9.10 The Development of Chapters: The Process 
(Book page 9-9) 

 
After the lawyer has broken down the major components of a case into 
smaller parts, the lawyer should be in a position to recognize facts, groups 
of facts, and parts that may be suitable for examination. These will need to 
be studied at their chapter level. A quick method of recognizing potential 
chapters is to use a part process. 
 
1. Divide the case into its important scenarios. A single scenario may be 
composed of many events. 
 
2. Divide the important scenarios into their component events. A single good 
event may contain many good issues. 
 
3. Analyze the component events for issues of assistance. A single good issue 
may require more than one chapter. 
 

§ 9.11 The Most Important Topics Ordinarily Deserve the 
Most Detailed Presentations 

(Book page 9-10) 
 

The cross-examiner will soon find that the most important topics or areas 
within a case ordinarily require more than one chapter in order to create the 
several pictures or establish the several goals within that topic or area. Within 
each chapter are the leading questions, which minutely form the picture or 
establish the goal. The most important topics will ordinarily require the most 
detailed factual presentations. 
 
This may seem like it will take a long time to accomplish, but a chapter 
could be less than a dozen facts. The facts are put into leading questions so the 
process of establishing a single chapter may only amount to a minute or two of 
courtroom time. The pictures created by such a detailed presentation in areas 
important to the theory of the case are truly quite stunning. Too often the 
backhanded compliment to a good cross-examiner is: “Sure it went well. You had 
great facts.” In reality the compliment should be: “Sure it went well. You made 
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excellent use of the facts you had.” 
 
 
 

§ 9.13 Possible Chapters of Cross-Examination Deserve 
Preparation, Even Though They May Later be Dropped 

(Book page 9-11) 
After the lawyer begins developing her potential chapters of cross-examination, 
she will often reserve judgment on some chapters initially 
thought to be useful. Perhaps the potential chapters do not bear directly 
enough on the theory of the case or perhaps they are too tangential to be of 
assistance. Perhaps further investigation needs to be done to discover facts that, 
if added to the area under study, would make the chapters in this area useful in 
cross-examination. 
 
As the lawyer begins a deeper study of the facts, she will inevitably find 
topics that she originally passed over that she now recognizes as useful. Fear not, 
as nothing that has been done so far in cross-examination preparation is 
permanent. The addition or deletion of areas of cross-examination is still easily 
accomplished. 
 

§ 9.14 Events or Areas Versus Chapters 
(Book page 9-12) 

 
Bear in mind that identifying the events of a case is not the equivalent of 
identifying the chapters of cross-examination. Creating a list of the events of a 
case does not create the chapter for cross-examination, as this broad 
breakdown is still far too large to be studied carefully. A list of the events 
of a case may well suggest possible areas for cross-examination but the lawyer 
must find within these events the chapters that require detailed exploration 
before the jury. 
 
In surveying the events of a case, the lawyer is looking for facts that can 
be used to build her theory of the case. Simultaneously the lawyer is looking for 
weaknesses or in the opponent’s theory of the case, i.e., any suggestion that 
further inquiry is merited. Such weaknesses represent overall concepts of cross-
examination and are not in themselves a cross-examination. For instance, on first 
reading the narrative of Barbie and Ken, the lawyer may well recognize the 
implausibility of the central feature of Barbie’s story: Because her child was 
starving, she decided to turn to prostitution. Yet the mother has family in the city 
and knows people who live in the multi-unit apartment building. The explanation 
causes the lawyer to realize she needs to cross-examine in this general area, 
although the exact form of chapters of the cross-examination is undetermined. 
 
 

§ 9.19 Chapter Size 
(Book page 9-16) 

 
How big is a chapter? A chapter is only as big as the number of good facts 
available to accomplish a single goal. Cross-examiners must train themselves to 
think in greater detail. In court the lawyer can always back up to a more general 
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presentation, but it is very difficult to start with only a very skeletal notion of a 
chapter and develop the appropriate leading detailed questions at the podium. 
Within an event there is often more than one point of importance. When there is 
more than one goal that can be obtained through discussion of an event or topic, 
it is likely that there is more than one chapter that needs to be considered for 
cross-examination. It is impossible to decide how far to break down a part or 
topic of the case until the lawyer understands how many favorable facts are 
contained in that part. In addition, it is impossible to decide how far to break 
down a topic of the case until she understands the importance of that topic to 
the competing theories of the case. 
 

§ 9.20 Draft Chapters Backwards 
(Book page 9-17) 

 
A helpful way to approach the development of chapters is to engage in a 
four-step process designed to efficiently move the advocate from chapter 
concept to chapter completion. It is easy to think of the process in this way: draft 
chapters backwards. Below is a diagram of the process followed by a description 
of the four steps: 
 

Draft Chapters Backwards

Goal

Facts that 
Support Goal

 
 
One: Identify any one single factual goal to be achieved in the course of the 
cross-examination that is congruent with the theory of the case. 
 
Two: Review cross-examination preparation materials for all facts that lead 
toward acceptance of that single factual goal. 
 
Three: Draft a single chapter that covers those facts, leading to the factual 
goal as set out. 
 
Four: If, while in the course of drafting a chapter an additional worthwhile 
goal is identified, separate that goal and its supporting material into its own 
chapter. 
 

§ 9.21 The Building of a Chapter, Step One: Select a 
Specific Factual Goal 

(Book page 9-19) 
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excellent use of the facts you had.” 
 
 
 

§ 9.13 Possible Chapters of Cross-Examination Deserve 
Preparation, Even Though They May Later be Dropped 

(Book page 9-11) 
After the lawyer begins developing her potential chapters of cross-examination, 
she will often reserve judgment on some chapters initially 
thought to be useful. Perhaps the potential chapters do not bear directly 
enough on the theory of the case or perhaps they are too tangential to be of 
assistance. Perhaps further investigation needs to be done to discover facts that, 
if added to the area under study, would make the chapters in this area useful in 
cross-examination. 
 
As the lawyer begins a deeper study of the facts, she will inevitably find 
topics that she originally passed over that she now recognizes as useful. Fear not, 
as nothing that has been done so far in cross-examination preparation is 
permanent. The addition or deletion of areas of cross-examination is still easily 
accomplished. 
 

§ 9.14 Events or Areas Versus Chapters 
(Book page 9-12) 

 
Bear in mind that identifying the events of a case is not the equivalent of 
identifying the chapters of cross-examination. Creating a list of the events of a 
case does not create the chapter for cross-examination, as this broad 
breakdown is still far too large to be studied carefully. A list of the events 
of a case may well suggest possible areas for cross-examination but the lawyer 
must find within these events the chapters that require detailed exploration 
before the jury. 
 
In surveying the events of a case, the lawyer is looking for facts that can 
be used to build her theory of the case. Simultaneously the lawyer is looking for 
weaknesses or in the opponent’s theory of the case, i.e., any suggestion that 
further inquiry is merited. Such weaknesses represent overall concepts of cross-
examination and are not in themselves a cross-examination. For instance, on first 
reading the narrative of Barbie and Ken, the lawyer may well recognize the 
implausibility of the central feature of Barbie’s story: Because her child was 
starving, she decided to turn to prostitution. Yet the mother has family in the city 
and knows people who live in the multi-unit apartment building. The explanation 
causes the lawyer to realize she needs to cross-examine in this general area, 
although the exact form of chapters of the cross-examination is undetermined. 
 
 

§ 9.19 Chapter Size 
(Book page 9-16) 

 
How big is a chapter? A chapter is only as big as the number of good facts 
available to accomplish a single goal. Cross-examiners must train themselves to 
think in greater detail. In court the lawyer can always back up to a more general 
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presentation, but it is very difficult to start with only a very skeletal notion of a 
chapter and develop the appropriate leading detailed questions at the podium. 
Within an event there is often more than one point of importance. When there is 
more than one goal that can be obtained through discussion of an event or topic, 
it is likely that there is more than one chapter that needs to be considered for 
cross-examination. It is impossible to decide how far to break down a part or 
topic of the case until the lawyer understands how many favorable facts are 
contained in that part. In addition, it is impossible to decide how far to break 
down a topic of the case until she understands the importance of that topic to 
the competing theories of the case. 
 

§ 9.20 Draft Chapters Backwards 
(Book page 9-17) 

 
A helpful way to approach the development of chapters is to engage in a 
four-step process designed to efficiently move the advocate from chapter 
concept to chapter completion. It is easy to think of the process in this way: draft 
chapters backwards. Below is a diagram of the process followed by a description 
of the four steps: 
 

Draft Chapters Backwards

Goal

Facts that 
Support Goal

 
 
One: Identify any one single factual goal to be achieved in the course of the 
cross-examination that is congruent with the theory of the case. 
 
Two: Review cross-examination preparation materials for all facts that lead 
toward acceptance of that single factual goal. 
 
Three: Draft a single chapter that covers those facts, leading to the factual 
goal as set out. 
 
Four: If, while in the course of drafting a chapter an additional worthwhile 
goal is identified, separate that goal and its supporting material into its own 
chapter. 
 

§ 9.21 The Building of a Chapter, Step One: Select a 
Specific Factual Goal 

(Book page 9-19) 
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Select a single factual goal to be achieved in the course of the cross-examination 
that is within the theory of the line of questioning. 
 
Central to the concept of the chapter method of cross-examination is the 
recognition that each individual factual goal must be proven separately, even 
though it may have a very close relationship to similar goals. For instance, if it is 
important to show the robber had no facial scars, then that individual topic has 
its own chapter and is written up separately from all other chapters dealing with 
other aspects of the robber’s description. In a non-chapter system, the lawyer 
would be tempted to approach the podium with a piece of paper or note card 
that says something like: 
 
Description 
blue jeans 
facial scars 
height 
body build 
 
Working from such a poorly organized and abbreviated set of notes, the 
lawyer is likely to cross-examine on these issues generally, but the lawyer 
would do so with decreased opportunity to clearly establish her goals. Lack of 
chapter preparation increases the risk that the trial lawyer will not recall all of 
the preliminary facts that make the goal less objectionable, more persuasive, and 
more believable. When the lawyer minimally asks the preliminary questions 
required to set up the goal, she increases the risk that she will fail to include all 
the useful information available or that the witness will give an unanticipated or 
unfocused answer that she is unprepared to impeach immediately. 
 

§ 9.26 Give Each Chapter a Title 
(Book page 9-27) 

 
Each chapter concerns itself with one factual goal. The materials collected 
for chapters are not miscellaneous, but facts related to each other. The chapter 
stands for a logical proposition. That proposition is the title of that chapter. 
Chapter titles create a very organized method of preparing not only cross-
examination, but opening statements and closing arguments as well. Because the 
cross-examiner has identified all of the chapters that are favorable to her theory 
of the case, she can use the same topics in closing argument. Chapter headings 
also assist the cross-examiner in jury voir dire. 
 

§ 9.27 The Building of a Chapter, Step Two 
(Book page 9-27) 

 
Review cross-examination preparation materials for all facts that lead 
toward acceptance of the single factual goal of each chapter. 
 
This stage is dependent upon material discussed in chapters 5, 6, 7, and 
8—all of which discuss preparation systems. This may seem to pose a chicken 
and egg dilemma. Can discovery material be sorted into useful categories before 
goals of cross-examination have been decided upon or are goals to be 
determined after preparation materials have been surveyed? The answer is that 
the first reading of discovery, coupled with a client interview, yields a generalized 
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theory of the case. This initial concept of a theory of the case suggests the most 
obvious goals and these goals in turn generate the initial search for cross-
examination preparation materials. Then, as the attorney begins to sort the 
discovery into factual groupings in support of identified goals, more potential 
goals will be recognized. This in turn generates additional groupings of 
preparation materials. 
 
 
 

§ 9.30 The Building of a Chapter, Step Three: Accumulating 
the Facts in Support of the Goal 

(Book page 9-29) 
 

The most efficient way to construct a chapter is to envision the single factual goal 
or the picture the cross-examiner is to paint and gather the facts to support that 
goal. In the chapter method of cross-examination, the cross-examiner needs to 
draft a single chapter that covers those facts leading to each individual factual 
goal. 
 
Chapter: Publications 
Q: You placed everything you published in your resume? 
Q: You are particularly proud of your articles? 
Q: Publishing and article shows where your interests lie? 
Q: Doing research in that area helps develop your expertise in that area? 
Q: From 1996 to 2004, you have published nine articles? 
Q: Every one of your articles was about hospital administration? 
Q: In fact, all of your articles were about hospital administration in a tax-
 supported institution? 
Q: Your articles are all about this single narrow administrative issue? 
Q: None of your articles addressed psychiatric diagnosis? 
 

§ 9.32 Chapters are About Facts Not About Conclusions 
(Book page 9-32) 

 
If the cross-examiner wishes the witness to establish a fact, it is not 
sufficient just to ask the witness for the goal in the form of a conclusion. If 
the cross-examiner wishes to show that the defendant owed a fiduciary duty to 
the plaintiff, it is largely ineffective to merely ask the hostile witness, “Isn’t it true 
that you owed a fiduciary duty to my client?” Asking conclusions is a poor 
substitute for proving facts. If a fiduciary duty exists, it exists because factually 
the elements of a fiduciary duty can be proved through chapters of cross-
examination. The proof of fiduciary duty would require a chapter bundle, each 
chapter designed to factually support one of the legal elements of fiduciary duty. 
It may be that the witness on the stand can only testify to two of the five 
elements. That witness would then only be taken through those two chapters. 
The other chapters designed to factually prove the elements of a fiduciary duty 
would be reserved for other witnesses who are in a position to respond to those 
leading questions. 
 

§ 9.33 One Question is Never a Chapter 
(Book page 9-32) 
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Select a single factual goal to be achieved in the course of the cross-examination 
that is within the theory of the line of questioning. 
 
Central to the concept of the chapter method of cross-examination is the 
recognition that each individual factual goal must be proven separately, even 
though it may have a very close relationship to similar goals. For instance, if it is 
important to show the robber had no facial scars, then that individual topic has 
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(Book page 9-27) 

 
Each chapter concerns itself with one factual goal. The materials collected 
for chapters are not miscellaneous, but facts related to each other. The chapter 
stands for a logical proposition. That proposition is the title of that chapter. 
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§ 9.27 The Building of a Chapter, Step Two 
(Book page 9-27) 
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the first reading of discovery, coupled with a client interview, yields a generalized 
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theory of the case. This initial concept of a theory of the case suggests the most 
obvious goals and these goals in turn generate the initial search for cross-
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discovery into factual groupings in support of identified goals, more potential 
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§ 9.30 The Building of a Chapter, Step Three: Accumulating 
the Facts in Support of the Goal 

(Book page 9-29) 
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substitute for proving facts. If a fiduciary duty exists, it exists because factually 
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chapter designed to factually support one of the legal elements of fiduciary duty. 
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elements. That witness would then only be taken through those two chapters. 
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Facts must be established in sufficient context so that a jury will accept 
the goal-fact as having been proved. A single leading question can never fully 
create a dependable context. A group of facts can create context. A group of 
facts can create a believable picture. 
 
It is never enough just to receive a favorable answer to a goal fact question. The 
goal must be supported with the strongest available factual details. The factual 
details that support the proposition give the jurors the strongest basis to accept 
the inference suggested by a chapter (see chapter 10, Page Preparation of Cross-
Examination). 
 
 

§ 9.34 Separate Chapter—Separate Development 
(Book page 9-33) 

 
In the course of negating, highlighting, or creating a goal-fact, the lawyer 
must almost always first establish many subsidiary or supporting facts. For 
instance, a simple goal of establishing that a witness saw a blue car requires not 
simply the question, “You saw the blue car?” Example: 
 
Q: You were standing on the street corner? 
A: Yes. 
Q: It was daylight? 
A: Yes. 
Q: You saw a car? 
A: Yes. 
Q: It caught your attention at that moment? 
A: Yes. 
Q: The car was blue? 
A: Yes. 
 
This group of leading questions requires the witness to admit all four facts 
so as to more firmly establish the goal-fact that the witness saw a blue car. 
This method of questioning is discussed at length in chapter 8, The Only Three 
Rules of Cross-Examination. The short introductory questions are designed to 
flesh out the context for the goal fact. Having introduced the supporting 
material, the lawyer has more firmly established the accuracy of the fact that the 
car was indeed blue. 
 
§ 9.36 The Building of a Chapter, Step Four: If, While Drafting a Chapter, 
an Additional Goal is Identified, Separate That Goal and its Supporting 

Material Into its Own Chapter 
(Book page 9-35) 

 
By reading the foregoing material, it is obvious that chapters are developed by 
breaking events or issues into smaller goals that become identified as chapters. 
When is any subject sufficiently broken down? The answer is mathematical, but 
the mathematical equation is an expression of the theory of the case. 
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Trial Mathematics

• Each fact has a value
• To recognize the value, consider how 
much the fact helps your theory of the case 
or how it undermines opponent’s theory

• Spend more time developing the most 
helpful facts

 
An example of the application of this formula will undoubtedly assist. In 
an earlier example the cross-examiner needed to establish that the opposing 
party was in deep financial trouble in the spring of 2001. If the establishment of 
that financial crisis would have a great impact on the competing theories of the 
case, then the available material demonstrating that financial crisis is deserving 
of a multi-chapter presentation. That portion of the cross-examination is 
deserving of great time and attention. A bank loan requiring periodic payments 
would get its own chapter. A missed payment in that time frame would deserve 
its own chapter. The forced sale of the witness’s assets at distress prices would 
deserve its own chapter. If there are more individual items or events that can 
assist the cross-examiner in proving or portraying the financial crisis in the spring 
of 2001, then the cross-examiner needs to develop more chapters that use those 
facts. 
 
If a bank loan entered into by the witness years before has some bearing 
on the financial plight of the witness in 2001, then that bank loan deserves 
a chapter of cross-examination as well. But if a bank loan entered into years 
before has no bearing on the financial plight of the witness, then that loan 
deserves no mention. Even if that loan was defaulted on 10 years ago, if that fact 
or event has no relevance to an issue in this case, then it is undeserving of time 
on cross-examination. If, on the other hand, the witness were to testify on direct 
examination or on cross-examination that he had excellent credit and had never 
defaulted on a loan, then a “default” chapter would suddenly be of relevance. 
 

§ 9.38 How to Avoid Spending Time on Unproductive 
Chapters 

(Book page 9-36) 
 

Can the lawyer break the evidence down too far and into too much detailed 
information? Yes the breakdown can become too small. What is deserving of the 
greatest attention is the evidence that has the greatest impact on the theory of 
the case. A chapter having no bearing on the opposing theories of the case has 
no business being done at all. If an event happened on Wednesday, or it 
happened on December 9, but the day or date have nothing to do with the 
contrasting theories of the case, there is no reason to discussed those facts and 
certainly no reason to develop a chapter concerning the day or date. 
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SELECTED AND EDITED PORTIONS OF CHAPTER 26 – 
“LOOPS, DOUBLE LOOPS, AND SPONTANEOUS LOOPS” 
 

§ 26.32 Spontaneous Loops 
(Book page 26-23) 

 
All of the loops shown thus far have been written and executed according 
to the cross-examiner’s script. They were prepared pre-trial. There is nothing 
spontaneous about them, although simple and double loops sound spontaneous 
to the witness and the jury. These loops were planned; the lawyer carefully 
selected the words. 
 
However, one of the most enjoyable and effective uses of looping occurs when a 
witness gives an unexpected answer, which has in it a wonderfully helpful fact 
that substantially advances the lawyer’s theory of the case. The critical difference 
between spontaneous loops and simple or double loops is that the witness 
chooses the words. 
 
In a pure spontaneous loop, it is the witness who has made that word choice in 
front of this jury and judge. The witness will never be able to disclaim that word 
choice, no matter how ill conceived or regrettable that word choice is. The 
spontaneous loop is based on the phrase that has escaped the lips of the witness. 
Forever in this trial, the witness will be charged with the responsibility of uttering 
it. 
 

§ 26.35 Definition of Spontaneous Loop Technique 
(Book page 26-24) 

 
 1) Listen. Any answer other than a “yes” or “no” may offer an 
 opportunity for the cross-examiner. Listen with the cross-
 examiner’s theory of the case in mind. 
 2) Lift. Extract any useful word or phrase from the answer. 
 3) Loop. Use the helpful factor phrase in the body of the next  question. 
 4) Tie the spontaneous loop to a safe, undisputed fact. 
 
Compare the definition for spontaneous loop with the definition of a simple 
loop. There is but one difference. The cross-examiner must listen for the 
spontaneous loop. All other steps to the spontaneous loop are identical to the 
simple loop. 
 

§ 26.38 Spontaneous Loops to Silence the Witness 
(Book page 26-25) 

 
Spontaneous loops silence the unresponsive or out of control witness (see 
chapter 19, Controlling the Runaway Witness). Spontaneous loops eventually 
threaten the witness so much that the witness will refuse to volunteer in any 
matter. Through spontaneous loops, the cross-examiner exercises control over 
the witness by punishing the non-responsive answer. 
 
 
 

 

Chapter 26: 
Spontaneous Loops 

91464 

SYNOPSIS 
 
§ 26.32 Spontaneous Loops 
§ 26.33 Word Selection and Simple Loops Lead to Spontaneous Loop Opportunities 
§ 26.34 Why Spontaneous Loops Happen? 
§ 26.35 Definition of Spontaneous Loop Technique 
§ 26.36 Examples of Spontaneous Loops 
§ 26.37 Spontaneous Loop Opportunities Come From Witnesses who are 
 Unresponsive 
§ 26.38 Spontaneous Loops to Silence the Witness 
§ 26.39 Spontaneous Loops – Selecting Power Words 
§ 26.40 Spontaneous Looping of Theme Phrases 
§ 26.41 Delayed Spontaneous Loops From Direct Examination and Discovery 
§ 26.42 Relationship to Other Techniques 
 
Sections in Bold are included in the handout in whole or part
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Q: What you crashed into was a man?
A: I thought so.
Q: A man who now lay in the street?
A: Yes, apparently so.
Q: It was apparent because you saw the 

man spread out in the street?
A: Yes.
Q: It was apparent because . . . 
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§ 26.39 Spontaneous Loops—Selecting Power Words 
(Book page 26-26) 

 
Spontaneous loops of helpful facts volunteered by the witness, or facts that can 
be turned to the advantage of the cross-examiner, should always be utilized. 
 
Do not loop power words that are detrimental to the cross-examiner’s theory of 
the case, themes, or theme phrases. As seemingly obvious as this may appear, in 
the heat of the battle, the cross-examiner must instantaneously differentiate 
between helpful and unhelpful power words in light of her theory. The cross-
examiner cannot simply listen for a power word and then spontaneously loop it. 
It is extremely important to listen to the witness carefully in order to effectively 
employ the spontaneous loop technique. It is even more important to analyze 
the power words heard in light of the cross-examiner’s theory of the case. 

Spontaneous Loop
Q: When Ed came through the door, he was 

silent?
A: Yes, he just came barreling through the 

door and drilled the guy.
Q: The guy he drilled was Brian?
A: Yeah.
Q: When Ed barreled through the door and 

drilled Brian, Brian hadn’t said a word?
A: Not that I heard.

 
 

Spontaneous Loop

Q: You smashed into Tony on his 
motorcycle?

A: I didn’t know what I hit – I just heard a 
thud and the sound of metal smashing 
metal.

Q: The sound of metal smashing metal
was you crashing into something?

A: Well, yes.
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1

Do I want a jury 
trial in my divorce? 

It’s my decision! 
CHRISTOPHER C. EDWARDS

CHIEF JUDGE, SUPERIOR COURT, GRIFFIN JUDICIAL CIRCUIT

1

Do I want a jury trial in my divorce? 
It’s my decision! 

u I understand my lawyer cannot waive jury trial without my informed 
consent. A trial without a jury, with just a judge, is called a bench 
trial. If there’s no settlement, which is also solely my decision, there 
must be either a bench trial or jury trial. 

2

8/8/18

2

Do I want a jury trial in my divorce? 
It’s my decision! 

u The information my lawyer has given me includes an oral description 
of a jury trial and discussion of the strengths and weaknesses of my 
case, and the benefits, risks, and costs of bench trial compared to 
jury trial. The outcome of every case varies by the facts of the case, 
the judge, and the jury. 

3

Do I want a jury trial in my divorce? 
It’s my decision! 

u My lawyer has explained that juries usually, but not always, award more 
property and alimony to an innocent spouse than do judges. An 
innocent spouse is one who is the victim of adultery, family violence, or 
hiding assets by the other guilty spouse. In other words, juries are usually 
more affected by bad conduct in their financial decisions than are 
judges. 

u For example, juries usually award at least 60/40 in property division of 
marital assets in favor of the innocent spouse, up to 70/30, compared to 
usually a 50/50 split by judges in bench trials without a jury. 

u For another example, juries almost never award alimony when the party 
seeking alimony caused the divorce by committing adultery, but some 
judges still award alimony in that situation. My case may be different, 
and we have discussed the range of possibilities, good and bad. There 
are no guarantees.

4



Jury Trials in Divorce: A Lost Art?  Round II with a Touch of Technology
121 of 1248/8/18

1

Do I want a jury 
trial in my divorce? 

It’s my decision! 
CHRISTOPHER C. EDWARDS

CHIEF JUDGE, SUPERIOR COURT, GRIFFIN JUDICIAL CIRCUIT

1

Do I want a jury trial in my divorce? 
It’s my decision! 

u I understand my lawyer cannot waive jury trial without my informed 
consent. A trial without a jury, with just a judge, is called a bench 
trial. If there’s no settlement, which is also solely my decision, there 
must be either a bench trial or jury trial. 

2

8/8/18

2

Do I want a jury trial in my divorce? 
It’s my decision! 

u The information my lawyer has given me includes an oral description 
of a jury trial and discussion of the strengths and weaknesses of my 
case, and the benefits, risks, and costs of bench trial compared to 
jury trial. The outcome of every case varies by the facts of the case, 
the judge, and the jury. 

3

Do I want a jury trial in my divorce? 
It’s my decision! 

u My lawyer has explained that juries usually, but not always, award more 
property and alimony to an innocent spouse than do judges. An 
innocent spouse is one who is the victim of adultery, family violence, or 
hiding assets by the other guilty spouse. In other words, juries are usually 
more affected by bad conduct in their financial decisions than are 
judges. 

u For example, juries usually award at least 60/40 in property division of 
marital assets in favor of the innocent spouse, up to 70/30, compared to 
usually a 50/50 split by judges in bench trials without a jury. 

u For another example, juries almost never award alimony when the party 
seeking alimony caused the divorce by committing adultery, but some 
judges still award alimony in that situation. My case may be different, 
and we have discussed the range of possibilities, good and bad. There 
are no guarantees.
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3

Do I want a jury trial in my divorce? 
It’s my decision! 

u My lawyer’s information to seek my decision and consent to waive 
jury trial or demand jury trial has also included discussion of the 
different potential outcomes compared to expected cost under the 
facts of my case. I understand there is added cost to jury trial. 

u For an example of one way to view the decision, although this 
example is not describing my case, if the marital estate to be 
divided is $2 million including all assets and retirement benefits, 
winning or losing an extra 10 per cent means winning or losing an 
extra $200,000, compared to an extra hypothetical $50,000 attorney 
fees for a jury trial, so as the client I may gain or lose an extra 
$150,000. Or not. It depends on the jury. There are no guarantees. 

5

Do I want a jury trial in my divorce? 
It’s my decision! 

u Settlement can be a disservice to a spouse who feels abused 
because they never stood up to the abuser. Although a trial is 
stressful, a spouse who has been abused is publicly vindicated by 
standing up to the abuser in a jury trial, so the trial can be the 
emotionally healing starting point.

6

8/8/18

4

Do I want a jury trial in my divorce? 
It’s my decision! 

u I can demand jury trial and waive it 
later, but once I waive jury trial, I cannot 
demand one later. After thorough 
discussion of the facts of my case, 
knowing the discussion and examples 
above are not representations of 
outcomes or promises of costs, risks or 
benefits in my particular case, I decide 
to demand/waive (strike one) jury trial.

Signature: 

Date: 

7

Questions?

8
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3

Do I want a jury trial in my divorce? 
It’s my decision! 

u My lawyer’s information to seek my decision and consent to waive 
jury trial or demand jury trial has also included discussion of the 
different potential outcomes compared to expected cost under the 
facts of my case. I understand there is added cost to jury trial. 

u For an example of one way to view the decision, although this 
example is not describing my case, if the marital estate to be 
divided is $2 million including all assets and retirement benefits, 
winning or losing an extra 10 per cent means winning or losing an 
extra $200,000, compared to an extra hypothetical $50,000 attorney 
fees for a jury trial, so as the client I may gain or lose an extra 
$150,000. Or not. It depends on the jury. There are no guarantees. 

5

Do I want a jury trial in my divorce? 
It’s my decision! 

u Settlement can be a disservice to a spouse who feels abused 
because they never stood up to the abuser. Although a trial is 
stressful, a spouse who has been abused is publicly vindicated by 
standing up to the abuser in a jury trial, so the trial can be the 
emotionally healing starting point.

6

8/8/18

4

Do I want a jury trial in my divorce? 
It’s my decision! 

u I can demand jury trial and waive it 
later, but once I waive jury trial, I cannot 
demand one later. After thorough 
discussion of the facts of my case, 
knowing the discussion and examples 
above are not representations of 
outcomes or promises of costs, risks or 
benefits in my particular case, I decide 
to demand/waive (strike one) jury trial.

Signature: 

Date: 

7

Questions?
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GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the 
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the 
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in 
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours 
of continuing legal education activity in the area of trial practice. These trial practice hours are 
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of 
“approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess 
trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics,  professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Offi  cial 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at 
the registration desk. ICLE  does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call: 
678-529-6688
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Follow ICLE on social media: 

 http://www.facebook.com/iclega

bit.ly/ICLELinkedIn

#iclega

www.gabar.org/ICLE

INSTITUTE OF CONTINUING LEGAL EDUCATION


