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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State
Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.

FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their
names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneficial, as well as enjoyable. We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staff
Jeffrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE
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Presiding:
Kyla S. Lines, Program Chair, Richardson Bloom & Lines LLC, Atlanta, GA
8:00	
REGISTRATION AND CONTINENTAL BREAKFAST
		 (All attendees must check in upon arrival. A jacket or sweater is recommended.)
8:25	
WELCOME
		
Kyla S. Lines, Program Chair, Richardson Bloom & Lines LLC, Atlanta, GA
8:30	
PANEL — TRIAL DO’S, TRIAL DON’TS, AND OTHER ISSUES
		
Moderator: Rebecca Crumrine Rieder, Hedgepeth Heredia & Rieder LLC, Atlanta, GA
		
Panelists:
		 Hon. Christopher S. Brasher, Judge, Superior Court of Fulton County, Atlanta, GA
		
Hon. Mark Anthony Scott, Judge, Superior Court of DeKalb County, Decatur, GA
		
Hon. Randolph G. “Randy” Rich, Judge, Superior Court of Gwinnett County,
		 Lawrenceville, GA
		
Hon. Mary E. Staley Clark, Judge, Superior Court of Cobb County, Marietta, GA
9:30	
WHAT YOU (REALLY) NEED — DISCOVERY TIPS FOR MEDIATION AND TRIAL
		
Kathryn T. Franklin, Franklin Family Law, PC, Lawrenceville, GA
9:50	
BREAK
10:00	
THE ART OF NEGOTIATION — EFFECTIVE (AND INEFFECTIVE)
		 MEDIATION STRATEGIES
		
William A. Alexander, Richardson Bloom & Lines LLC, Atlanta, GA
		
Hon. Cynthia D. Wright, Former Chief Judge, Superior Court of Fulton County;
		 Former Judge, State Court of Fulton County; Boyd Collar Nolan & Tuggle LLC, Atlanta, GA
10:30	
HOT TOPICS AND TIPS FROM THE FINANCIAL EXPERTS
		
Ansley Callaway, CPA/CFF, CVA, CDFA, Callaway & Company LLC, Atlanta, GA
		
Lance Stafford, CFA, CDFA, SignatureFD, Atlanta, GA
11:00	
THE ALIMONY ISSUE — GEORGIA LAW VS. OTHER STATES, AND WHAT THE
FUTURE HOLDS
		
Theodore S. Eittreim, Gray Eittreim Martin LLC, Atlanta, GA
11:20	
IT’S ALL MINE! SEPARATE VS. MARITAL, EQUITABLE VS. EQUAL, AND
		 THE PERILS OF COMMINGLING
		
E. Noreen Banks-Ware, E.N. Banks-Ware Law Firm, LLC, Lithonia, GA

11:40	
IMPUTED INCOME AND OTHER UPDATES FROM THE CHILD
		 SUPPORT COMMISSION
		
Kathleen B. “Katie” Connell, Connell Cummings LLC, Atlanta, GA
12:00	
LUNCH
12:30	
WHAT’S THE DIFFERENCE? CONTEMPT V. MODIFICATION — VENUE
		 AND OTHER PITFALLS
		
Shatorree Bates, Bates Law Firm LLC, Atlanta, GA
1:00	
EMERGING ISSUES IN CUSTODY CASES
		 VENUE AND JURISDICTION PROBLEMS — 19-9-23 AND THE UCCJEA
		
Emily S. Yu, Yu Family Law LLC, Atlanta, GA
		 ADDICTION ISSUES AND SAFETY PLANS — PROTECTING KIDS
		 WITHOUT PUNISHING THE ADDICT
		
Hannibal F. Heredia, Hedgepeth Heredia & Rieder LLC, Atlanta, GA
		 PARENTAL GATEKEEPING VS. ALIENATING BEHAVIORS —
		 WHAT’S THE DIFFERENCE?
		
Dr. Allison Hill, Ph.D., JD, Peachtree Psychological Associates, Atlanta, GA
1:45	
BREAK
1:55	
C AN MY PARENTS COME? WHEN THIRD PARTIES WANT TO PROVIDE FINANCIAL
AND EMOTIONAL SUPPORT — ETHICAL CONSIDERATIONS
		
Leigh Faulk Cummings, Connell Cummings LLC, Atlanta, GA
		
Paula J. Frederick, General Counsel, State Bar of Georgia, Atlanta, GA
2:35	
ATTORNEY’S FEES AWARDS — HOW TO GET THEM AND HOW TO
		 KEEP THEM POST-APPEAL
		
Kelly I. Reese, Reese Family Law LLC, Decatur, GA
2:55	
NOT YOUR AVERAGE CASE LAW UPDATE
		
Paul S. Simon, Hedgepeth Heredia & Rieder LLC, Atlanta, GA
		
William T. Davis, Holland Roddenbery LLC, Atlanta, GA
3:30

ADJOURN
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WHAT YOU (REALLY) NEED – DISCOVERY TIPS
FOR MEDIATION AND TRIAL

By:
Kathryn Taylor Franklin, Esq.
FRANKLIN FAMILY LAW, P.C.
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DISCOVERY TIPS FOR MEDIATION AND TRIAL
By: Kathryn Taylor Franklin, Esq.

Discovery is boring, tedious, expensive, and essential. Before engaging in discovery,
talk to your client about the anticipated costs and then design discovery to get what you need
to reach an agreement or be successful at trial.
TIP 1:
The discovery provisions of the Civil Practice Act are broad. O.C.G.A. § 9-11-26(b)(1)
provides:
Parties may obtain discovery regarding any matter, not privileged, which is
relevant to the subject matter involved in the pending action, whether it relates
to the claim or defense of the party seeking discovery or to the claim or defense
of any other party, including the existence, description, nature, custody,
condition, and location of any books, documents, or other tangible things and
the identity and location of persons having knowledge of any discoverable
matter. It is not ground for objection that the information sought will be
inadmissible at the trial if the information sought appears reasonably calculated
to lead to the discovery of admissible evidence;
To the extent it is appropriate, take advantage of the broad scope of discovery. Ask questions
and request documents that may lead to the discovery of admissible evidence.
TIP 2:
Have your client prepare an accurate domestic relations financial affidavit (“DRFA”).
Review the DRFA carefully. Many clients are not clear on what information should be
provided, and errors occur as a result. Make sure that the DRFA states what assets are claimed
to be non-marital. All of the information relevant to gross income, as that term is defined in
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the child support statute, O.C.G.A. § 19-6-15(f)(1)1 must be disclosed so that you can calculate
child support correctly. Make sure you review with your client all sources of income that
could be included in gross income.
TIP 3:
Based on the assets and liabilities disclosed in the DRFA, draft discovery that is limited
to facts and circumstances of the case. In other words, just ask for what you need. The Georgia
Civil Practice Act, O.C.G.A. § 9-11-33(a)(1), limits interrogatories to 50 questions, including
subparts, although one may obtain leave of court “upon a showing of complex litigation or

1

(f) Gross income.

(1) Inclusion to gross income.
(A)Attributable income. Gross income of each parent shall be determined in the process of setting the
presumptive amount of child support and shall include all income from any source, before deductions for taxes and
other deductions such as preexisting orders for child support and credits for other qualified children, whether earned
or unearned, and includes, but is not limited to, the following:
(i) Salaries;
(ii) Commissions, fees, and tips;
(iii) Income from self-employment;
(iv) Bonuses;
(v) Overtime payments;
(vi) Severance pay;
(vii) Recurring income from pensions or retirement plans including, but not limited to, United States
Department of Veterans Affairs, Railroad Retirement Board, Keoghs, and individual retirement accounts;
(viii) Interest income;
(ix) Dividend income;
(x) Trust income;
(xi) Income from annuities;
(xii) Capital gains;
(xiii) Disability or retirement benefits that are received from the Social Security Administration pursuant to
Title II of the federal Social Security Act;
(xiv) Disability benefits that are received pursuant to the federal Veterans' Benefits Act of 2010, 38 U.S.C.
Section 101, et seq.;
(xv) Workers' compensation benefits, whether temporary or permanent;
(xvi) Unemployment insurance benefits;
(xvii) Judgments recovered for personal injuries and awards from other civil actions;
(xviii) Gifts that consist of cash or other liquid instruments, or which can be converted to cash;
(xix) Prizes;
(xx) Lottery winnings;
(xxi) Alimony or maintenance received from persons other than parties to the proceeding before the court;
(xxii) Assets which are used for the support of the family; and
(xxiii) Other income.
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undue hardship incurred if such additional interrogatories are not permitted.” The limit of 50
interrogatories is cumulative, not per set. See Copher v. Mackey, 220 Ga. App. 43, 467 S.E.2d
362 (1996). To make sure that the discovery requests comply with that provision of the Civil
Practice Act, all of the interrogatories should be directly related to the facts. If it is unlikely
that the spouse participates in an employee stock ownership program because he or she is a
cashier at Walmart, don’t waste an interrogatory on it. If, however, it is a high asset, complex
divorce, then ask opposing counsel if he or she will agree to a consent order increasing the
number of interrogatories. The proper way to respond to interrogatories that exceed 50 is to
file a motion for protective order. See Copher, supra.
TIP 4:
If you plan to introduce self-authenticating documents at trial pursuant to O.C.G.A. §
24-9-902, remember to provide the written declaration in the form provided by subsection 12
of that code section to the custodian of records when making your document request. Then
make sure you give the written notice of your intention to introduce self-authenticating
documents as required by subsection 11 of that code section.
TIP 5:
Ask for and review plan documents for any retirement plan in which either party
participates. It is critical to know whether the parties participate in a defined benefit or defined
contribution retirement plan that is subject to ERISA, which are subject to equitable division
via a Qualified Domestic Relations Order, or if the retirement plan is one that is not subject
to ERISA, and, therefore, cannot be divided. It is necessary to know whether any retirement
plans have outstanding loan balances, as that effects how the account balances are divided. If
you do not have all of the relevant information about all retirement accounts prior to
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mediation, you may allow your client to enter into an agreement regarding division of
retirement accounts that you subsequently determine is not permitted by the plan.
TIP 6:
Be aggressive in your pursuit of complete information concerning the parties’ assets
and liabilities. When the discovery responses are received, review them and make sure that
everything requested has been provided. If it has not, get that Rule 6.4(B) letter out there
quickly. You don’t want to be put on a trial calendar and realize you never got what you
needed to move forward with trial. Review the rule before preparing your correspondence to
make sure you are in compliance.
Prior to filing a motion seeking resolution of a discovery dispute, counsel for
the moving party shall confer with counsel for the opposing party and any
objecting person or entity in a good faith effort to resolve the matters involved.
At the time of filing the motion, counsel shall also file a statement certifying
that such conference has occurred and that the effort to resolve by agreement
the issues raised failed. This rule also applies to motions to quash, motions for
protective order and cases where no discovery has been provided.
U.S.C.R. 6.4(B). You must send this letter before filing a motion to compel or engaging the
court in the discovery dispute.
TIP 7:
The Civil Practice Act does not address where a deposition of a party should occur.
O.C.G.A. § 9-11-32 requires only that the notice of deposition state the time and place where
the party shall be deposed. Just be courteous about the place of the deposition. Notice it to
occur in your office but tell opposing counsel in your cover letter that you will be happy to
depose his or her client at his or her office as a professional courtesy.
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TIP 8:
O.C.G.A. § 24-13-21 requires that clerks of court make subpoenas available in blank
on demand by electronic or other means and allows that “[a]n attorney who is counsel of
record in a proceeding may issue and sign a subpoena obtained by electronic or other means
from the clerk of court as an officer of a court for any deposition, hearing, or trial held in
conjunction with such proceeding.”
TIP 9:
Review what you have been provided in response to discovery in advance of mediation
or trial. Tax returns, bank statements, cancelled checks, and credit card statements provide a
wealth of information. A federal tax return will list interest and dividends on Schedule B,
rental property income, as well as the property’s address, and how much depreciation is
claimed that you can add back in to the rental income. The tax return will also reflect income
from self-employment. If the opposing party is self-employed, make sure you obtain the
business’s tax returns and other business documents so that you can accurately complete the
self-employment calculator in the Child Support worksheet to calculate actual gross income
from self-employment. Review O.C.G.A. § 19-6-15(f)(1)(B)2 to make sure you obtain all of

Self-employment income. Income from self-employment includes income from, but not limited to, business
operations, work as an independent contractor or consultant, sales of goods or services, and rental properties, less
ordinary and reasonable expenses necessary to produce such income. Income from self-employment, rent, royalties,
proprietorship of a business, or joint ownership of a partnership, limited liability company, or closely held corporation
is defined as gross receipts minus ordinary and reasonable expenses required for self-employment or business
operations. Ordinary and reasonable expenses of self-employment or business operations necessary to produce income
do not include:
2

(i) Excessive promotional, travel, vehicle, or personal living expenses, depreciation on equipment, or costs
of operation of home offices; or
(ii) Amounts allowable by the Internal Revenue Service for the accelerated component of depreciation
expenses, investment tax credits, or any other business expenses determined by the court or the jury to be
inappropriate for determining gross income.
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the documents that will help you carefully review the income claimed by the self-employed
parent.
TIP 10:
Make use of the option to seek discovery directly from non-parties pursuant to
O.C.G.A. 9-11-34(c). This discovery tool is particularly useful for banking records, credit card
statements, and other financial information or when the other party is non-responsive to
discovery requests. There are usually copying costs assessed, but those costs are likely to be
less than the cost of bringing a motion to compel. If you are served with notice that the other
party has sent out a notice to produce to a non-party, you have 15 days to object. Also, don’t
forget that upon request to opposing counsel, you are entitled to copies of anything produced
by a non-party.

In general, income and expenses from self-employment or operation of a business should be carefully reviewed by
the court or the jury to determine an appropriate level of gross income available to the parent to satisfy a child support
obligation. Generally, this amount will differ from a determination of business income for tax purposes.
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Introduction
In a speech to aspiring lawyers, Abraham Lincoln famously posited: “Discourage litigation.
Persuade your neighbors to compromise whenever you can. Point out to them how the nominal
winner is often a real loser – in fees, expenses, and waste of time. As a peacemaker the lawyer has
a superior opportunity of being a good man. There will still be business enough.” 1 Mediation is
the perfect occasion to resolve your client’s case—all parties are present, and hopefully motivated
to settle. Because of this, you should do everything possible to capitalize on this opportunity; as
President Lincoln said, there will still be business enough. This is especially true when your client
leaves mediation with a successful resolution.
Of course, no two cases are the same; you may find yourself dealing with a divorce with
nominal assets, a contentious custody dispute, a modification of a domestic support obligation, or
a case involving complex financial assets. Thus, like most answers we tend to give our clients, the
answer to the question “what are the best negotiation tactics in mediation?” is often “it depends.”
However, the purpose of these materials is to discuss what items to consider when entering a
mediation, which will enable you, the attorney, to decide which strategy best suits your particular
case.
Prepare, Prepare, Prepare
The key to any successful mediation is preparation—not just for the attorney, but also for
the client and any experts who will be present. Despite mediation being the most frequently utilized
form of alternative dispute resolution, it can easily result in wasted time without proper
preparation. Often times, mediators can spend the first few hours of the mediation simply getting
to know the parties and the issues involved. If you are dealing with a complicated estate or issues,
this exercise alone could take up the majority of the day, and the last thing you want for your client
is to jump into offers before your mediator is fully apprised of the issues. If you are not in a position
to apprise your mediator of the facts and issues, your mediator is without the tools necessary to
support the reasoning behind any offers made during mediation.
Frequently, when a mediator presents an offer to the other side, they are faced with
questions of “why?” or “what’s their justification?” If you have presented the mediator with the
facts supporting your positions, as well as the applicable law (when necessary), your mediator may
be able to provide the opposing side with an acceptable answer, which in turn may lead to a more
reasonable counter proposal.
Also, be sure to prepare your client for the mediation process in general. Mediations can
be a long and slow process. They can also involve extreme or unreasonable settlement proposals.
Prepare your client for all of this. If a client is not prepared to receive an unfavorable settlement
proposal, they may become emotional, and seek to end the negotiation process before it even
begins. If, however, you have prepared your client for the possibility that the other side may start
with an extreme offer, your client will be better positioned to react appropriately and focus on a
constructive response. Be sure to also assist your client in formulating their presentation of the
1

New York
Times,
Persuade
Your
Neighbors
to
Compromise
(1991),
available
http://www.nytimes.com/1991/07/12/opinion/l-persuade-your-neighbors-to-compromise-218791.html

at
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facts. The mediator will want to hear from your client. If your client tends to be nervous when
discussing their case, or, more often, wants to tell the mediator every detail of the relationship—
regardless of relevancy—you run the risk of slowing down the process, when the main focus of
the day should be on discussing proposals.
Further, if you are involved in a case with a complex financial estate, bring your financial
expert or consultant. The mediator or the opposing party may likely have questions regarding
valuations, how certain numbers were arrived at, and the like, and you do not want to find yourself
unprepared or unable to answer. Put your experts in the best position to come prepared to answer
these types of questions by providing them with all relevant documents sufficiently ahead of the
scheduled mediation.
Sometimes, your mediator may be willing to prepare for a case in advance. Therefore,
check with your mediator to see if he or she will review documents and position statements prior
to mediation. That way not only is your mediator prepared to immediately begin brokering offers,
but may be able to help ensure that all issues are addressed in every offer, rather than small
unresolved matters cropping up at the end of an already long day.
Where to Start?
The first offer made during mediation is often the most difficult—do you start with an
extremely aggressive offer or do you begin with a more reasonable position. Perhaps
unsurprisingly, the answer to this question is “it depends.” What it depends on, however, is
something you can determine well before the mediation even begins. For example, do you have
favorable facts. If the answer is yes, you know that you can be more aggressive in your proposals.
If the law is on your side, then you can also start with a more aggressive offer. But there are other,
less obvious factors which enter into the equation. One factor to determine is the personality of the
other party. If the other party is motivated to settle, that likely weighs in favor of starting from a
more aggressive posture. But if the other party is simply present at mediation to fulfill a
requirement,2 an overly aggressive offer may cause the other party to leave the mediation process
without offering anything in response. Also, assess your opposing counsel. Some attorneys are
willing to push their clients, others, unfortunately, are not. So, if your opposing counsel is not
willing to persuade their client to stick with the process and begin with a counter proposal (or,
worse yet, didn’t prepare their client at all), an over the top offer may lead the opposing party to
leave the process, while their attorney willingly lets them go.
On the other hand, you do not want to bargain yourself down too early. You may gain
credibility with your mediator, and keep the other party engaged in the process, if you start closer
toward the middle. But closer to the middle does not mean present your best and final offer as your
first offer. Remember, this is a negotiation, and usually a lengthy one. If you present your best and
final offer (or close thereto) at the opening stage, it is not really a negotiation at all. Leave yourself
room to maneuver. You will guarantee yourself a very short mediation process if your subsequent
counteroffers do not move at all, or nominally.
2

For example, the Forsyth County Standing Order requires mediation prior to any temporary hearing where custody
issues are involved.
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Determining your best starting position is a difficult proposition. But if you have a good
grasp of your facts, the law, the parties, and your opposing counsel, your starting position may just
put you on the best path to settlement.
Be Flexible
Preparing for mediation with your client is incredibly important for any successful
mediation, as was discussed in more detail above. A common trap many attorneys fall into,
however, is detailing a “game plan” with the client during preparation and sticking to that plan
regardless of how mediation is progressing. This can lead to formulaic proposals that may fail to
take advantage of certain elements of the opposing party’s offers. A good example of this regularly
takes place in child support negotiations. One party may have a plan of the highest amount they
would like to settle on, and the lowest amount they are willing to accept. If, however, the opposing
party takes a different approach, e.g., a monthly amount plus a division of particular expenses for
the children, you and your client’s plan to simply offer monthly amounts will fail to take advantage
of the potential positives of the offer you were just presented.
Be Creative
With few exceptions, most cases have several items up for negotiation, e.g., equitable
division, child support, alimony, parenting time, etc. Use this to your advantage. If your client is
focused on maintaining a certain asset—the marital residence, for example—do not hesitate to
offer up other assets in exchange for your client keeping what they are focused on. Another
example—similar to that used above—is with a domestic support obligation. There are instances
when the payor simply cannot palate paying monies directly to the opposing party. In such a
situation, an offer of payment of the monthly mortgage or health insurance premiums may be a
way to circumvent the issue, while still providing the other party with the support he or she may
be demanding.
Be Strategic About Who is Present
As detailed above, having third parties, like financial experts, present at mediation can
drastically improve the process and overall chances of settlement. Others, however, may not be so
helpful. Family law cases are rife with emotion. Because of this, some clients want a friend or
family member present during the mediation. If that is something you are comfortable with—do
not forget that the confidential nature of the mediation process does not extend to non-parties—be
certain to meet (or at least speak with) that individual prior to mediation. Your client’s friend or
family member may “empower” your client to their own detriment. This is not the friend’s or
family member’s case. They are not spending precious financial resources litigating the case. So,
while your client may appreciate the “take him for all he’s worth” attitude the friend is bringing to
the room during a difficult day, it could very easily derail a process that involves very reasonable
proposals. A brief call or meeting with the third party ahead of the mediation will help you make
an informed decision on whether to allow that person to be present at the mediation.
Some custody disputes may also involve a Guardian ad Litem. A Guardian can be a
powerful advocate for your client (depending on the preliminary recommendation, of course).
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However, the Guardian does not share the same confidences that you and your client share.
Specifically, if something is discussed in your room, the Guardian has the right to take it into
account prior to formulating a final recommendation and/or share it with the other side. So, if you
need to have a frank conversation with your client, or you are concerned about your client’s
emotional state, do not hesitate to ask the Guardian to step out for a moment.
Like with a Guardian, your mediator is entitled to convey what is discussed in your room
to the other side. And while it is often helpful to have your mediator part of discussions regarding
formulating a counterproposal, for example, you may run into a situation where you do not want
the mediator privy to your conversations. Again, always feel comfortable asking the mediator to
step out of the room for a moment.
Together or Separate?
Some mediators prefer to start the mediation with everyone in the same room, rather than
in caucus. If you are comfortable allowing the mediation to begin in the same room, be absolutely
certain of your decision. As we all know, emotions can be the biggest hindrance to settlement.
And, as you might imagine, having your client sit across the table from the opposing party while
the attorneys state intimate facts of the case can lead to your day starting on the wrong “emotional
foot.” Remaining in the same room for the entire process, however, is typically not ever the best
strategic decision. Not only will you be forced to leave the room every time you need to have a
confidential conversation with your client, but the risk of emotions boiling over is extremely high.
If you are on the fence, it is better to always err on the side of caution and begin the entire process
in caucus. It may slow the process down a little initially, but it mitigates the chances of the process
breaking down for reasons unrelated to the proposals presented.
Despite being in separate rooms, it can often be helpful to a mediation to request a meeting
between the attorneys only (typically including the mediator). The attorneys—who do not have (or
certainly should not have) the same emotional connection to the case as the clients—may be able
to have a pragmatic conversation regarding settlement, which can then be relayed to the clients
individually. Also, there is always a chance that certain offers or elements of offers could be
misunderstood in the other room, and a meeting between the attorneys is a good opportunity to
ensure that everyone is on the same page.
Do Not Be Afraid To Walk Away
Sometimes the most powerful tool in any mediation is simply not responding to an offer at
all. If it becomes clear that the other side is not negotiating in good faith, or your client has reached
his or her best and final offer, it is okay to tell the mediator to make clear to the other side that you
are prepared to abandon the mediation.
If the other side is truly negotiating in bad faith, then they may let you leave—and your
client will at least save wasted money. If, however, the opposing party is motivated to settle,
threatening to leave the process may cause them to make a more reasonable proposal, or accept
the previous proposal as stated.
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Conclusion
Mediation is a golden opportunity to settle your case on terms acceptable to both parties,
without the risk of proceeding to trial. And whether your mediation is successful is largely
dependent on the preparation prior to the mediation, as well as your preferred strategy during the
day. Whatever the strategy, however, do not forget to be flexible, be creative, and always have an
eye towards finding a solution both parties can live with long after the case is final.
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What is a Financial Expert and what are the benefits of retaining one?
A Financial Expert can be beneficial to a case, particularly in family law, by
serving in a number of roles.

The roles they typically perform include forensic

accounting, business valuation and litigation support.
What is Forensic Accounting?
The integration of accounting, auditing and investigative skills yields the
specialty known as Forensic Accounting.

"Forensic", according to the Webster's

Dictionary means, "Belonging to, used in or suitable to courts of judicature or to public
discussion and debate." "Forensic Accounting", provides an accounting analysis that is
suitable to the court which will form the basis for discussion, debate and ultimately
dispute

resolution.

Forensic

Accounting

encompasses

both Litigation

Support and Investigative Accounting.
Forensic Accountants utilize specialized knowledge in accounting, auditing and
investigative skills when conducting an investigation. Equally critical is their ability to
respond immediately and to communicate financial information clearly and concisely in
a courtroom setting. Forensic Accountants are trained to look beyond the numbers and
deal with the business reality of the situation. They are able to assist with organizing
and strengthening a case efficiently, creating considerable value for the fees outlaid for
their services.
A Forensic Accountant is often retained to analyze, interpret, summarize and
present complex financial and business related issues in a manner which is both
understandable and properly supported. Forensic Accountants can be engaged in public
practice or employed by insurance companies, banks, police forces, government
agencies

and

other

organization.
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A Forensic Accountant is often involved in the following:






Investigating and analyzing financial evidence gathered in discovery;
Conduct investigative interviews;
Developing various applications, practices and calculations or schedules to assist
in the analysis and presentation of financial evidence;
Communicating their findings in the form of reports, exhibits and collections of
documents; and
Assisting in legal proceedings, including testifying in court as an expert witness
and preparing visual aids to support trial evidence.
In order to properly perform these services a Forensic Accountant must be

familiar with legal concepts and procedures. In addition, a Forensic Accountant must
be able to identify substance over form when dealing with an issue.
A Forensic Accountant can be beneficial in various ways:
Role of Valuation Experts in Divorce
During a divorce proceeding, division of property and debt between the
spouses is an important issue and can be considerably complex.
Ascertaining the correct and proper value of the assets, properties and
debt of the spouses is key to ensuring a fair and equitable division of the
parties' assets and debt. The advice of an expert, who is skilled either by
training, special knowledge, education or experience in the specific field
beyond the knowledge of an ordinary layman, will be of great help for
clearly defining and ascertaining the value of property for future divisions
and tax procedures, etc. A common example would be an accountant with
specific knowledge of the formulas utilized to calculate the present value of
various retirement interests.
Many valuation questions arise in divorce cases involving pension plans,
partnerships, other closely held business or corporation, jewelry and other
collectibles such as expensive artifacts, souvenirs, or paintings. If the
divorcing couple cannot afford to employ an expert, counsel may apply to
the court for an award of interim fees to pay for the services of an expert.
Expert fees are a part of expenses that are involved in a divorce petition.
If the divorcing spouses own a closely held business, an expert may be
needed to assess the distinctive nature and value of separate property of
the spouses. In general, accountants, business strategists, surveyors, home
appraisers, custody evaluators, actuaries, real estate brokers, loan
evaluators, consultants, either free lancers or employees of banks or
financial institutions, agents etc., are considered as experts. The experts
can help in the discovery process as well.
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An expert bridges the gap of understanding complex financial terms, and
breaks it into simple language for easy understanding by a layman. When
divorce proceedings involve complex property issues, the role of an expert
witness can be critical in helping to determine the value of the parties'
assets.
Copyright 2012 LexisNexis, a division of Reed Elsevier Inc.
Investigative Accounting
Review of the factual situation and provision of suggestions regarding possible
courses of action.
 Assistance with the protection and recovery of assets.
 Co-ordination of other experts, including:
o Private investigators;
o Art, Collectibles or Real Estate Appraisers;
o Other Consultants.
 Assistance with the recovery of assets by way of civil action or criminal
prosecution.


One of the main components of forensic accounting in family law includes
tracing. Tracing is an accounting technique that involves mapping the flow of funds. It
reflects the flow of funds from either bank to bank, person to person or entity to entity
or a combination of each. It’s primary purpose in civil cases is to trace funds from a
source to the end receiver.

Litigation Support
 Assistance in obtaining documentation necessary to support or refute a claim.
 Review of the relevant documentation to form an initial assessment of the case
and identify areas of loss.
 Assistance with Examination for Discovery, including the formulation of
questions to be asked regarding the financial evidence.
 Attendance at the Examination for Discovery to review the testimony, assist with
understanding the financial issues and to formulate additional questions to be
asked.
 Review of the opposing expert's damages report and reporting on both the
strengths and weaknesses of the positions taken.
 Assistance with settlement discussions and negotiations.
 Attendance at trial to hear the testimony of the opposing expert and to provide
assistance with cross-examination.
Tracing
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Property interest can be non-marital, marital or mixed.

A property interest

brought by one party into the marriage is a non-marital asset and is not subject to
division. Also, an asset or property interest acquired during the marriage by a party by
gift, inheritance, bequest or demise remains the separate asset of the party that acquired
it.1 Where an asset is acquired by the parties during the marriage using marital funds, it
is a marital asset and is subject to equitable division.2
Property may be mixed - consisting of marital and non-marital components.
Where real property was in one party’s name prior to the marriage but marital funds
were utilized to reduce the amount owed on the mortgage or other debt against the
property; the property contains both a separate and a marital component.

The

determination of the marital and separate components of equity is based on the “source
of funds” rule.3
The Equitable Division of Marital Property.
In a divorce action, a party may assert a claim to property titled in the other
spouse’s name based upon two legal theories: alimony or the equitable division of
property. “The equitable division of property is an allocation to the parties of the assets
acquired during the marriage, based on the parties’ respective equitable interests. The
purpose behind the doctrine of equitable division of marital property is ‘to assure that
property accumulated during the marriage be fairly distributed between the parties.”4 It
is important to remember that equitable does not mean equal. “[A]n equitable division
of

marital

property

does

not

necessarily

mean

an

equal

division.”5

“Only property acquired as a direct result of the labor and investments of the
parties during the marriage is subject to equitable division. A property interest brought
to the marriage by one of the marriage partners is a non-marital asset and is not subject
to equitable division since it was in no sense generated by the marriage.6
Mixed Property and the “Source-of-Funds” Rule.
1

See Bailey v. Bailey, 250 Ga. 15, 295 S.E.2d 304 (1982).
See Moore v. Moore, 24 Ga. 27, 287 S.E.2d 185 (1982).
3
Thomas v. Thomas, 259 Ga. 73, 377 S.E.2d 666 (1989).
4
Payson v. Payson, 274 Ga. 231, 231-32, 552 S.E.2d 839, 841 (2001) (citations omitted).
5
Fuller v. Fuller, 279 Ga. 805, 808, 621 S.E.2d 419, 422 (2005).
6
Payson, 274 Ga. at 232 (citations omitted). Payson, 274 Ga. at 232 (citations omitted).
2
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The same property may be both marital and separate. That is, some portions of
the property may have been acquired with marital assets or efforts and other portions
may have been acquired with separate assets. Examples of these assets include property
acquired with separate and marital funds or separate property that appreciates during
the marriage due to marital funds and/or efforts.

Different states use different

approaches to classify this property.
Some states use all or nothing approaches. For example, jurisdictions using the
“inception of title” approach classify the property as marital or separate at the time of
acquisition, and this classification is fixed, regardless of the subsequent contributions of
marital funds.7

Other states follow the “transmutation of property” theory, where

separate property converts to marital property if there is any contribution of marital
property whatsoever. Id.
Georgia employs the “Source-of-Funds” Rule. Thomas v. Thomas, is the seminal
case in which the Georgia Supreme Court defines the “source of funds rule.” In Thomas,
the Husband appealed from the order of the Superior Court of Fulton County dividing
the parties’ property upon the dissolution of the marriage. At issue was the division of
the proceeds from the sale of the marital home, which was in Wife’s name and had been
purchased by her shortly before the marriage. Wife paid a down payment of $75,000.00
and obtained a mortgage against the property in the amount of $185,000.00 to meet the
sales price of $260,000.00 for the house. Wife made the mortgage payments between
November of 1982, the date of the purchase, through the date of the marriage in July of
1983. Throughout the marriage, the mortgage was further reduced to $177,000.00 with
marital funds. A month after Husband and Wife separated in November of 1986, the
house was sold for $351,000.00.

The trial judge awarded Wife almost all of the

proceeds from the sale of the house, and Husband appealed, arguing that all the
appreciation and value of the house which occurred during the marriage should have
been classified as marital property subject to equitable division.
The net appreciation in the house amounted to $90,905.00. The trial court
found that in addition to the down payment, both parties had reduced the loan balance
$7,265.00, and that the total equity paid by both parties was $82,623.00. Of the
7

Thomas, 259 Ga. at 76
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$7,265.00 reduction in debt which had resulted from the monthly mortgage payments,
the trial court determined that $1,017.00 had been paid by Wife and $6,391.00 had been
paid out of marital assets. As a result, a ratio of the amount paid by marital assets
($6,393.00) to total equity paid ($82,623.00) works out to seven percent (7%) of the
payments on the equity being marital. Therefore, seven percent of the appreciation of
$90,905.00 was subject to marital distribution as a marital asset.
The Supreme Court noted that the method of division used by the trial court is
referred to as the “Source of Funds Rule,” which holds:
A spouse contributing non-marital property is entitled to an interest in the
property in the ration of the non-marital investment to the total nonmarital and marital investment in the property. The remaining property is
characterized as marital property and its value is subject to equitable
distribution. Thus, the spouse who contributed non-marital funds, and
the marital unit that contributed marital funds each receive a
proportionate and fair return on their investment.
Thomas, 259 Ga. at 76 (citing Harper v. Harper, 294 Md. 54, 80, 448 A.2d 916, 929
(1982). The Thomas Court further noted that fundamental to the adoption of the source
of funds theory is the recognition that property is not necessarily “acquired” on the date
that a legal obligation to purchase is created. Rather, the term “acquired” should be
defined as the on-going process of making payment for property. Id. at 77.
The Husband in Thomas argued that the entire appreciation in value of the
parties’ interest in the house resulted from their joint efforts to maintain and pay for it.
The Court, however, found this argument was not supported by the evidence, noting
that the parties’ payments reduced the principal debt and were responsible for the
resulting increase in equity caused by that reduction. The Court further noted that the
only material cause for the remaining appreciation was outside market forces and that
the source of funds method utilized assured that the property accumulated during the
marriage was fairly distributed between the parties, while at the same time preserving
the separate property for the benefit of the spouse to whom it belonged.
Under this rule, the “characterization of property as non-marital or marital
depends upon the source of each contribution as payments are made, rather than the
time at which legal or equitable title to or possession of the property is obtained.” Id. at
77. “The method of equitable division utilized at trial is the ‘source-of-funds’ rule which
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provides that a spouse contributing non-marital property is entitled to an interest in the
property in the ratio of the non-marital investment to the total non-marital and marital
investment in the property.” Maddox v. Maddox, 278 Ga. 606, 607, 604 S.E.2d 784, 786
(2004). “The remaining property is characterized as marital property and its value is
subject to equitable distribution. Thus, the spouse who contributes non-marital funds,
and the marital unit that contributes marital funds each receives a proportionate and
fair return on their investment.” Id. As such, “property is considered both separate and
marital in proportion to the contributions (monetary or otherwise) separately and
jointly provided.” Hubby v. Hubby, 274 Ga. 525, 526, 556 S.E.2d 127, 128 (2001).
Applying the “source of funds rule”, the trier of fact must “determine whether any
appreciation in the value of the properties during the marriage was attributable to the
party's, or the spouse's, or their joint efforts, or to market forces. Any appreciation
found to be attributable to the husband's or the wife's individual or joint efforts would
be a marital asset subject to equitable division, but to the extent the appreciation is only
the result of market forces, it is a non-marital asset and therefore not subject to
equitable division.” Maddox, 278 Ga. at 609. For example “[i]n applying the ‘source of
the funds’ rule to the equitable division of a home which was brought to a marriage, the
trial court must determine the contribution of the spouse who brought the home to the
marriage, and weigh it against the total nonmarital and marital investment in the
property.” Hubby, 274 Ga. at 525.
A forensic accountant can be of great assistance in performing a Thomas analysis
reflecting the requested division of equity in real estate, as well as, the balance of bank,
investment and /or retirement accounts. A forensic accountant can analyze account
statements determining and segregating various sources of appreciation due to
additional investment, reinvestment of dividends, and/or capital appreciation. The
forensic accountant can also review historical statements to convey and quantify the
impact of loans and withdrawals. Further, the forensic accountant can analyze multiple
statements to help determine the source of funds deposited into an account and the
migrations of funds from one account to another, matching these with the parties’
earnings and reported gifts and/or inheritances. In the end, the forensic accountant can
testify, as well as, help prepare a summary exhibit so that their analysis may be easily
explained to the trier of fact.
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Business Valuation
Why is finding a “qualified” business valuation expert so important?
Many certified public accountants believe that they have the skill set to perform a
business valuation. In fact, many of them do possess the necessary skills; what they are
lacking is the proper training and experience that a qualified business valuation expert
has. A qualified Valuation Analyst adheres to certain established standards, guidelines
and procedures. Their valuations are well supported.
Qualifications and Qualities
There are certain criteria one should look for when hiring a valuation analyst.
First and foremost, a valuation professional should be accredited. The four
organizations that have business valuation designations are as follows:





The National Association of Certified Valuation Analysts (NACVA) Certified
Valuation Analyst (CVA) or Accredited Valuation Analyst (AVA)
American Institute of Certified Public Accountants’ (AICPA) Accreditation in
Business Valuation (ABV)
American Society of Appraisers (ASA) Accredited Member (AM), Accredited
Senior Appraiser (ASA) and Fellow Accredited Senior Appraiser (FASA)
Institute of Business Appraisers (IBA) Accredited by IBA (AIBA, Certified
Business Appraiser (CBA), Master Certified Business Appraiser (MCBA) and
Business Valuator Accredited for Litigation (BVAL)
Most certifications require either one or a combination of the following: an exam,

submission of valuation report(s), accreditation of another organization and an
experience requirement. If the potential BusinessValuator has one or more of these
accreditations, you can have a certain level of comfort that they have received additional
training to assist in performing the business valuation. However, designations alone
should not be the sole factor in determining if an appraiser is “qualified”.
The potential candidate should also possess other attributes, including
experience, the ability to communicate and to teach and practice ethical behavior. To
find someone with experience, ask questions and check references. The candidate may
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be needed to provide other services including identifying assets and liabilities,
substantiating income, tracing of funds, addressing tax issues and assisting with
settlement options and structures.
Given the inherent subjectivity in all valuation jobs, it is preferable to engage a
practitioner who not only possesses the technical knowledge, but one who also has the
practical experience in valuation engagements to make the inevitable subjective
decisions, but make them in an independent, and non-biased manner.
If the Business Valuator is able to explain the valuation process, such as what
documents were examined and utilized, what assumptions were made, how the general
economy and industry trends were considered, how rules of thumb and market data
were applied, what discounts were used and why, among other issues, it is easier for the
parties to accept and understand the process and conclusion.
Access to Information and Materials
We suggest that you retain your business valuation expert as early in litigation as possible.
Discuss the expert’s role in the case and whether it is best for them to perform a valuation or
for them to review and critique a valuation performed by the other party. Consideration
should also be given to an expert serving as a neutral.
While each case is unique a number of items should be requested in most cases: Attached
hereto a Exhibit “B.” is a list of items we recommend that you request. It is important to realize
that different items listed may not always exist. That an item does not exist does not lessen the
importance of asking for them. In completing their analysis and in preparing for direct as well as
for cross examination a valuation expert should not what was asked for and what was and was not
available.
Guidelines and Valuation Methodologies
The American Institute of Certified Public Accountants (AICPA) requires all of its members
to follow set guidelines for business valuations. The AICPA developed the valuation standard called the Statement on Standards for Valuation Services No. 1 (SSVS#1) - to improve the
consistency and quality of practice among its members who perform valuations.
SSVS#1 provides a comprehensive guideline for performing quality valuation services
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providing the following benefits:





Specifies generally-accepted valuation approaches.
Encourages the standardization of the contents and format of business valuation
reports.
Describes the type of documentation that should be considered in the valuation
process.
Adopts a glossary business valuation terms.
When valuing a business, an expert should consider the three most common

valuation approaches - the income approach (converting anticipated economic benefits
into a present amount), the market approach (comparing the subject business to similar
businesses that have been sold), and the asset approach (taking the value of the assets
net of liabilities). The guidelines state that “rules of thumb” or industry guidelines are
not a valuation method, but may be used as a reasonableness check against the results
found under the other methods.
The guidelines state that an expert must also consider whether adjustments
should be made to the indicated value, including a discount for lack of marketability, a
discount for lack of ownership control, or a premium for ownership control. It is
important to review these guidelines with your expert when reviewing their analysis as well
as the analysis conducted by an opposing expert.
The AICPA standards referenced above provide that, when developing a
valuation, the three most common valuation approaches should be considered:

 Income (Income-based) approach
 Asset (Asset-based) approach; and
 Market (Market-based) approach
The Statement also recommends that the "rule of thumb" or "industry benchmark
indicator" be used as a "reasonableness check."
Income (Income-Based) Approach
The income approach quantifies the present value of anticipated future income
generated by a business or an asset. Forecasts of future income require analyses of
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variables that influence income, such as revenues, expenses and taxes. The income
approach is unique in its ability to account for the specific contribution to the overall
value of various factors of production. There are several commonly accepted
methods under the income approach including capitalization of earnings, discounted
cash flow and excess earnings method.
Asset (Asset-Based) Approach
A frequently used method under the asset approach is the adjusted net asset
method. The adjusted net asset method of valuing a business, business ownership
interest, or security, considers among other factors: 1) Identification of the assets and
liabilities, 2) Value of the assets and liabilities and 3) Liquidation costs.
Market (Market-Based) Approach
The market approach considers the implied pricing in third-party transactions of
comparable businesses or assets. Transactions are analyzed in order to identify pricing patterns
or trends that can be used to infer value on the subject business or asset. Adjustments are made
to the transaction data to account for relative differences between the subject and the comparable
transactions. The market approach is most applicable to highly homogeneous assets or
businesses for which a ready market exists.
Another issue that commonly arises is the question of whether one can value professional
goodwill as a marital asset.

Jurisdictions across the country are split as to whether

professional goodwill can or should be valued. This issue was addressed by the Supreme
Court of Georgia in Miller v. Miller, 288 Ga. 274 (2010). At issue was real property owned by
the parties as well as the valuation of the husband’s internal medicine practice. In its opinion
the Court notes that generally a professional practice’s most valuable asset is its goodwill. Id.
at 275. The court notes that the Wife’s expert, a forensic accountant, utilized the income or
capitalized earnings method, the market approach method and the cost approach method. Id.
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Husband argued that the using the market approach was improper because there was no
market for solo medical practices. However, Wife’s expert testified to relying on two national
databases in her analysis and that the use of such databases was an accepted method for
valuing a professional practice and its goodwill. Id. at 276. Husband further argued that it was
erroneous to divide professional goodwill because it is not a martial asset. Analyzing this
argument, the Court noted that enterprise or commercial goodwill is transferred whenever the
enterprise to which it is attached is bought or sold. Id. at 278. However, Individual or
personal goodwill is not transferrable with a sale but continues to reside in the personal
reputation of the owner. Id. The Court notes that enterprise goodwill must be included when
valuing a business entity but that treatment of individual goodwill in divorce cases is divided .
Id.

The Court followed the majority holding that enterprise goodwill is included in the

valuation of a professional practice as part of marital property. Id. The Court further held that
for Miller, only individual goodwill does not constitute marital property and that the trial court
in accepting the testimony of the wife’s expert excluded individual goodwill. Id.
Preparing for Trial and Trial
It will often be beneficial for experts retained by opposing parties to talk. This
provides an opportunity for the experts to compare their understanding of the business
venture and differences in the respective approaches they may be taking. After your expert
receives all of the information needed to form an appropriate opinion, they may or may not
prepare written report of their findings. Careful consideration should be given to the plusses
and minuses of such a report. Remember opposing counsel will likely take the deposition of
your expert prior to trial. In some situations opposing counsel may research your witness
ahead of trial and obtain copies of prior valuations performed by the expert, transcripts of
his or her testimony in previous actions and copies of speeches and the consistency of his or
her opinion in the case at hand with previously completed valuations, publications, and
presentations your expert may have contributed to or made.
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Portions of this paper are excerptas from the
paper Working With a Forensic Accountant/Business
Valuator co-authored by Wayne Morrison, Esq. and
Ansley L Callaway, CPA/CFF, CVA, CDFA.
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APPENDIX A

Business Valuation- Document Request
List
1. Current electronic copy of the Company’s QuickBooks accounting file including
any relevant username and password, if applicable.
2. Annual financial statements for the last 5 years.
3. Interim financial statements for the most recent 12 months and preceding 12month period.
4. Federal income tax returns and state returns for the last 5 years.
a. All applicable forms, schedules, and supporting schedules, work papers
and documentation. If consolidations of multiple businesses or locations
are necessary for the tax return preparation, provide all supporting
documentation for consolidation or combining purposes including, but not
limited to all locations or business entities included in the return.
5. Payroll tax returns for each of the five years ended 12/31/02. If payroll tax
returns are prepared under a common federal identification number, please
provide payroll tax returns for the common federal identification number.
6. County business personal property tax return for the most recent filing period.
7. List of cash accounts including bank statements and cancelled checks for the last
five years for this business and/or consolidating parent company.
8. Detailed general ledgers for the last 2 years.
9. Copies of any forecasts or projections for the last 5 years.
10. List of subsidiaries or other businesses in which the subject company has an
ownership interest, together with their financial statements.
11. Aged accounts receivable listing-current and most recent year-end.
12. Fixed asset register or depreciation schedule-most recent year-end.
a. If this information is part of a consolidated or combined return, please
provide all fixed asset for the consolidating or combining return.
13. List of items comprising significant other asset balances (including intangible
assets and inventory).
14. List of inter-company receivables and payables with all related parties- current
and most recent year-end.
15. Accounts payable listing, preferably aged-current and most recent year-end.
16. Analyses of significant accrued liabilities.
17. List of notes payable and other interest-bearing debt.
18. List of items comprising significant other liability balances.
19. Schedule of sales by product for each period that an income statement is obtained.
20. Copies of sales, capital, or operating budgets.
21. Copies of any business plans.
22. Schedule of officers and directors' compensation for each of the previous five
years.
23. Schedule of key person life insurance.
24. Reports of other professionals:
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a. All Appraisals (including appraisals on specific assets.)
b. Reports of other consultants.
c. Reports of independent auditors.
25. Brochures, price lists, catalogs, or other product information.
26. List of stockholders or partners, showing the amount of stock and percentage
owned by each person.
27. Organization chart.
28. List of five largest customers and suppliers and the total amount of sales and
purchases, respectively, for each during the last year.
29. Details of transactions with related parties.
30. Copies of significant leases and loans, including notes receivable and notes
payable.
a. Copies of any operating and capital lease agreements for property for each
of the five years
31. Copies of stockholder or partnership agreements, including any stock option
agreements and related Form K-1s.
32. Minutes of board of directors meetings.
33. List of all members of the board of directors who have served during the last five
years.
34. Copies of any buy-sell agreements and/or written offers to purchase or sell
company stock.
35. Copies of key managers' employment contracts or ex-employee termination
agreements (including non-compete agreements).
36. Copies of any major sale or purchase contracts.
37. Details of any litigation, including pending or threatened lawsuits.
38. Details of any employee benefit plans, including pension plans, profit-sharing
plans, and employee stock option plans.
39. Collective bargaining agreement.
40. Reports of examination issued by government agencies such as EPA, OSHA, IRS,
DOL, or EEOC.
41. Attorney's invoices/billing statements.
42. Details of transactions in the company's stock during the last 5 years.
43. List of any of the following:
a. Patents,
b. Copyrights,
c. Trademarks,
d. Similar intangibles.
44. List of all intellectual property owned individually, or by related business entities.
45. Copies of all appraisals of intellectual property owned individually, or by related
parties.
46. Details of any contingent liabilities (such as guarantees, warranties, or derivative
financial instruments) or off balance sheet financing (such as letters of credit).
47. Resumes or a summary of the background and experience of all key personnel.
48. Copies of any other value indicators, such as property tax appraisals.
49. Copies of W-2s for the last 2 years.
50. List of duties performed by owners.
51. Management interview of all persons having relevant knowledge.
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Marital v. Separate Property… the Dilemma
(His v. Hers)
The substance of any divorce case in determining an equitable division of assets is first
determining what assets are marital versus what assets are separate or non-marital. Making this
determination at first glance appears to be simple, but in fact this task is not simple because of how
spouses handle the assets prior to marriage and after the marriage.
Any asset that was acquired prior to marriage is deemed to be a separate asset of the spouse
that brought the asset into the marriage.1 Any asset that was gifted solely to a spouse [has to be the
intent of the donor] during marriage is deemed to be a separate asset. Any asset inherited by a
spouse during the marriage is deemed to be the separate asset of that spouse.
Only assets acquired during the marriage are marital assets and thus are subject to equitable
division by the court. More distinctly, only property acquired as a direct result of the labor and
investments of the parties during the marriage is subject to equitable division. McArthur v.
McArthur, 256 Ga. 762 (353 SE2d 486) (1987). The purpose behind the doctrine of equitable
division of marital property is “to assure that property accumulated during the marriage be fairly
distributed between the parties.” Campbell v. Campbell, 255 Ga. 461, 462 (339 SE2d 591) (1986).
Further, the Supreme Court has held that “in order to divide marital property on an equitable basis,
two things must be done. First, the property must be classified as either marital or non-marital.
Second, the marital property must be divided, not necessarily equally, but equitably. The
classifying of property as either marital or non-marital is not a discretionary function but is based
on legal principles. The second part, the division of marital property itself, is of course
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Separate property is not subject to equitable division under O.C.G.A. § 19-3-9 which provides that the separate
property of each spouse shall remain the separate property of that spouse, except as provided in Chapters 5 and
6 of this title and except as otherwise provided by law.
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discretionary
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on
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consideration

of

various

equitable

factors.

Thomas v. Thomas, 259 Ga. 73, 73, 377 S.E.2d 666, 667 (1989).

I.  

SOURCE OF FUNDS RULE

There are many instances in which property that is deemed to be separate property or nonmarital property of one spouse can be converted to be partly or wholly marital property. The first
instance in which separate property can be a mixture of separate and marital is when the property
brought into the marriage appreciates based on the labor and investment of the parties. The pivotal
case on this issue is the “source of funds” case as cited herein Thomas v. Thomas. The "source of
funds" rule holds that a spouse contributing non-marital property is entitled to an interest in the
property in the ratio of the non-marital investment to the total non-marital and marital investment
in the property. The remaining property is characterized as marital property and its value is subject
to equitable distribution. Thus, the spouse who contributes non-marital funds, and the marital unit
that contributes marital funds each receive a proportionate and fair return on their investment.
Thomas v. Thomas, 259 Ga. 73, 73, 377 S.E.2d 666, 667 (1989).
The source of funds rule is now routinely utilized by the court to determine what interest
of the separate property is marital and based on said determination, the court can equitably divide
the marital interest. This principle and said source of funds rule does not allow the court to award
the non-marital property to the spouse who, by these terms, has no interest in said property except
for what is determined by the court to be the marital interest. In other words, “a property interest
brought to the marriage by one of the marriage partners is a non-marital asset and is not subject to
equitable division since it was in no sense generated by the marriage. Campbell v. Campbell, supra,
255 Ga. at 462. See also Moore v. Moore, 249 Ga. 27 (2) (287 SE2d 185) (1982).” Mathis v.
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Mathis, 281 Ga. 865, 642 S.E.2d 832 (2007). This issue arose in the Supreme Court case of
Mallard v. Mallard. The parties married and divorced. In the first divorce the marital home was
awarded to Mrs. Mallard and it was solely titled in her name. The parties reconciled and started
dating after the first marriage. While dating, Ms. Mallard deeded half her interest to Mr. Mallard.
The deed provided for the parties to be joint tenants with rights of survivorship. This designation
on the deed is an important element of the Supreme Court case. The parties then married (again)
and subsequently filed for another divorce. The trial court awarded the property that was the
separate property of both parties to the Husband based on the finding that the Husband’s retirement
of the entire mortgage debt during the marriage was not a gift to the marital estate and therefore,
the separate property was awarded to Mr. Mallard. Mrs. Mallard appealed the case to the Supreme
Court. The court decided as follows: “The distinction must be made between the Property itself,
in which Wife originally had a premarital sole interest and later a premarital joint interest with
Husband, and the Debt on the Property, the payment of which became a marital asset by virtue of
Husband's gift to the marital unit. In this case, the parties asked the superior court to determine the
parties' respective interests in the Property or the equity therein through statutory partitioning in
conjunction with the court's equitable division of the parties' marital assets in the divorce
proceeding. However, insofar as the superior court sought to statutorily partition the Property in
accord with the prior consent order, statutory partitioning pursuant to OCGA § 44-6-160 applies
only to tenants in common, not to joint tenants with a right of survivorship.” Wallace v. Wallace,
260 Ga. 400 (396 SE2d 208) (1990).
This Court is mindful that the equitable division of marital property is at the discretion of
the trier of fact, and such discretion is broad. Zekser v. Zekser, 293 Ga. 366, 367 (1) (744 SE2d
698) (2013). So too, an equitable division of marital property does not necessarily mean an equal
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division, but rather a fair one, and in making such determination, the trier of fact should consider
all of the relevant circumstances. Id. Consequently, as to any equitable division of the marital asset
of the retired Debt on the Property, the superior court was authorized to consider circumstances in
this case, which include that Husband made the down payment on the Property, held a joint tenancy
of the Property, contributed to the monthly mortgage payments for the Property, and ultimately
paid off the entire indebtedness on the Property, which was more than the Property's then fair
market value. Nevertheless, (2) the superior court's ultimate award of the Property, and
consequently its value, solely to Husband was premised, in whole or in part, upon its unsupported
factual finding that the payment of the Debt on the Property was not a gift to the marital unit and
upon its misapplication of the expressly cited “source-of-funds” rule, which, as noted, is a method
of equitably distributing marital assets. Consequently, the judgment of the superior court is
reversed and the case remanded to that court for proceedings consistent with this opinion.
Judgment reversed and case remanded.” All the Justices concur. Mallard v. Mallard, 297 Ga. 274,
278-79, 773 S.E.2d 274, 278 (2015)
The Mallard case was somewhat complicated in that it involved pre-marital joint property
and payment or retirement of the mortgage debt form the Husbands’ separate property. I utilized
this case to demonstrate how the principle of what is marital property and what is separate property
can become blurred very quickly depending on the parties’ conduct.

II.  

GIFTS DURING MARRIAGE/TRANSMUTATION OF FUNDS

The second way property that was separate can become marital is when the property is
gifted to the spouse during the marriage. In the case of Lerch v. Lerch and the line of cases that
have relied on this precedent, it provides that “normally, a gift to one spouse becomes the separate
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property of the recipient spouse. When a gift is given to the marital couple, however, the property
will become marital property absent evidence of a contrary intent by the donor. In this case, the
Husband deeded the home to both his wife and himself, to be held as “tenants in common” with
right of survivorship. In so doing, Husband manifested an intent to transform his own separate
property into marital property. Because both Husband and Wife then owned an undivided one-half
interest in the property, the entire home should have been treated as marital property.” Lerch v.
Lerch, 278 Ga. 885, 885-86, 608 S.E.2d 223, 223-24 (2005).
The gift to one spouse does not divest the spouse who provided the gift of his or her interest
to the marital unit, but the property does become marital and is subject to an equitable division by
the court.2 The most recent case that relied on Lerch is a case that involved parties that each sought
to have the court to classify pre-marital property that was put into their marital home as their
separate property. The Wife maintained that she owned pre-marital stock, which the husband did
not dispute, and in cashing in said stock, she utilized the stock for the purchase of the parties’
marital home. The Husband countered that his mother provided funds to him which was a gift
solely to him which was utilized to improve the marital home. The court accepted each spouse’s
classification of the contributions as pre-marital and ruled that the trial court “purported to make
legal and factual conclusions regarding the assets in question, it actually did no such thing, but
rather simply concluded, as a matter of “equity,” that each party was entitled to the property
respectively claimed as separate property. The trial court's failure to apply the relevant legal
principles was reversible error.” Flory v. Flory, 298 Ga. 525, 525, 783 S.E.2d 122, 122 (2016).
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Gifts of property between a husband and a wife during the marriage do not vest title in the other spouse so as
to exclude that property from being divided in an equitable division of property. If the payer of consideration
and transferee of the property are a husband and a wife, a gift shall be presumed, but this presumption may be
rebutted. Coe v. Coe, 285 Ga. 863, 863, 684 S.E.2d 598, 599 (2009).
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The court set out that “In order to equitably divide marital property, the trial court must first
classify the disputed property as either marital or non-marital. See Thomas v. Thomas, 259 Ga. 73,
75 (377 SE2d 666) (1989). “Whether an item of property can legally constitute a marital asset is a
question of law for the court, and whether a particular item of property actually constitutes a
marital asset may be a question of fact for the trier of fact to determine from the evidence.” JonesShaw v. Shaw, 291 Ga. 252, 252-253 (1) (728 SE2d 646) (2012) (emphasis in original). “[O]nly
the real and personal property and assets acquired by the parties during marriage is subject to
equitable property division.” Moore v. Moore, 249 Ga. 27, 28 (2) (287 SE2d 185) (1982). Property
that once may have been separate — such as gifts, inheritances, or pre-marital property — may be
converted into a marital asset if a spouse takes action manifesting an intent to transform that
separate asset into marital property. See Shaw v. Shaw, 290 Ga. 354 (1) (720 SE2d 614) (2012)
(investment accounts established with inherited funds transformed into marital property when
husband gave wife ownership interest in the accounts); Coe v. Coe, 285 Ga. 863 (1) (684 SE2d
598) (2009) (residence purchased with money awarded to husband from personal injury action
could be deemed marital property where it was purchased during the course of the marriage and
deeded in the names of both spouses). A spousal gift of non-marital property to the marital unit
transforms the separate property into marital property and makes it subject to equitable division.
Lerch v. Lerch, 278 Ga. 885 (1) (608 SE2d 223) (2005).” “On the other hand, assets deemed
separate property are not subject to equitable division, nor is the appreciation of those assets marital
property where that appreciation is solely attributable to market forces; however, any appreciation
of separate property resulting from the efforts of either or both spouses becomes a marital asset
subject to equitable division. See Avera v. Avera, 268 Ga. 4 (1) (485 SE2d 731) (1997). Likewise,
under the “source of funds rule,” a spouse contributing non-marital assets towards the acquisition
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of property is entitled to an interest in the property in the ratio of the non-marital investment to the
total non-marital and marital investment in the property. Maddox v. Maddox, 278 Ga. 606 (1) (604
SE2d 784) (2004). The remaining portion of the property is marital property, subject to equitable
division, allowing the contributing spouse and the marital unit each to receive a proportionate and
fair return on the respective investments.” Id. The trial court failed to apply any of these wellestablished legal principles in apportioning the property between the parties.
Thus, any spouse that takes an asset that is premarital whether it is making a down payment
on marital property or deeding the property to a spouse during the marriage, by his or her conduct,
changes the nature of the property by transmutation or commingling said assets with marital
property making the separate property in whole or part marital property. Flory v. Flory, 298 Ga.
525, 526, 783 S.E.2d 122, 123 (2016).
III.  

PURCHASE MONEY TRUST

The final way property can be classified as marital versus non-marital or separate is by way
of purchase money trust. A purchase money resulting trust is a resulting trust implied for the
benefit of the person paying consideration for the transfer to another person of legal title to real or
personal property. In a recent case, the trial court made a finding that a townhouse purchased by
the Husband during the marriage that was titled solely in a third party’s name was marital property.
The Husband contended that the trial court erred in determining that the townhouse was marital
property and not separate as he merely obtained the mortgage in his name for the third party and
was holding that mortgage in trust for the third party. The Supreme Court opined “During trial, the
court heard testimony that the townhouse was purchased during the course of the marriage without
the knowledge of Wife, that it was purchased using a mortgage secured in Husband's name, and
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that Husband purchased furniture for the residence. The trial court also received evidence that the
townhouse was originally titled to two people, Husband and Pheera Phan Pai (Vu‘s now ex-wife
and Husband’s former paramour), and that a lease-to-own agreement was executed between
Husband and Pai; the trial court also learned that, when Pai later left the country permanently, Pai
conveyed her interest in the real estate back to Husband. According to Husband, he was merely a
broker, and the funds to pay for the townhouse and all associated expenses, including furniture,
were borne exclusively by Vu and Pai. The trial court, however, concluded that the townhouse was
marital property and awarded 60% of the equity in the townhouse to Wife.”
Further, “[e]ven if the evidence could be interpreted to support a finding that Husband held
the townhouse in trust for Vu, the trial court was not required to make such a finding, and the trial
court could have reasonably rejected Husband's testimony that he was merely a broker in the
transaction. As referenced above, “[i]n a bench trial, the court sits as the finder of fact and, as such,
is charged with the responsibility of determining whether and to what extent a particular item is a
marital or non-marital asset and then exercising its discretion and dividing the marital property
equitably.” Crowder, 281 Ga. at 658. The amended final judgment and decree of divorce entered
in this case does not contain any findings of fact that clarify the rationale used by the trial court to
reach its conclusion that the townhouse was marital property, and the trial court was not required
to make any such findings absent a request of one of the parties. Id. Because resolution of this
argument depends upon the factual determinations made by the trial court as factfinder and neither
party asked the trial court to make factual findings, we cannot conclude that the trial court's finding
that the townhouse was marital property was improper as a matter of law or as a matter of fact.
Dasher, 283 Ga. at 437.” Flesch v. Flesch, 301 Ga. 779, 781-82, 804 S.E.2d 67, 69-70 (2017) .
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Thus, the court can determine that property that appears to not be a part of the marital estate, (i.e.
property titled in a third party’s name) to be marital based on the conduct of the spouse.
IV. CONCLUSION
The lesson that must be learned is that every case has its own unique set of facts that will
dictate whether property is marital versus separate property. As attorneys our job is to present those
unique facts to the trial court or trier of fact, what those circumstances are, and to use the litany of
court cases to advocate our client’s position whether it is declaring property separate or declaring
property marital for an equitable division that will ultimately benefit our clients.
Respectfully Submitted,
E.  Noreen  Banks-‐Ware  
_____________________________________
E. Noreen Banks-Ware, Esq.
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Georgia Senate Bill 427 (SB 427) was passed during the 2018 legislative session and
was signed into law by Governor Deal on May 8, 2018 with an effective date of July 1,
2018.
As discussed below, SB 427 made the below substantive changes to O.C.G.A. § 196-15 a/k/a The Georgia Child Support Guidelines:
1. The Child Support Guidelines now allow, but do not require, the filing of
multiple worksheets when there are multiple children and certain time
constraints are met1;
2. The section on imputed income is almost entirely rewritten;
3. There is new language requiring a court to consider a child support obligor’s
ability to pay – not just his or her income; and
4. Incarceration of a non-custodial parent, and the resulting impact on his or her
income and ability to earn, must now be considered in calculating child
support.
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SB 137 passed in the 2017 legislative session and effective July 1, 2017 required multiple child support
worksheets for multiple children, the 2018 bill makes the use multiple worksheets a matter of discretion
for the trier of fact.
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1.   Multiple Worksheets for Multiple Children – MAYBE
If you missed the change that went into effect on July 1, 2017, then you can skip a
few paragraphs and look for the new and current version of O.C.G.A. § 19-6-15(b)(12)(b)
below. However, if you made the switch to doing separate worksheets for each child with
all final orders, well, good for you for following the Child Support Guidelines, but they
are changing again.
Whether you realized it or not, beginning July 1, 2017, the Child Support
Guidelines required multiple worksheets where there are multiple children. O.C.G.A. §
19-6-15(b)(12)(b) was amended during the 2017 legislative session and for the period of
July 1, 2017 through June 30, 2018 provided:
When there is more than one child for whom support is being determined,
the court shall establish the amount of support and the duration of such support
in accordance with subsection (e) of this Code section. Separate worksheets shall
be utilized for such determination and shall be attached to the final child support
order. Such order shall contain findings as required by law.
As of July 1, 2018, this language has been amended as follows:
When there is more than one child for whom support is being determined,
the court shall establish the amount of support and the duration of such support
in accordance with subsection (e) of this Code section. When, within two years of
a final order being entered, there is a likelihood that a child will become ineligible
to receive support, the court may allow for the use of separate worksheets.
Separate worksheets shall be utilized for such determination and show the final
child support amount to be paid for all such children and the adjusted amount of
support to be paid as each child becomes ineligible to receive support during such
two-year period. Such worksheets shall be attached to the final child support
order. Such order shall contain findings as required by law. A final order entered
pursuant to this paragraph shall not preclude a petition for modification.
In other words, the current version of O.C.G.A. § 19-6-15(b)(12)(b) provides:
[USE THIS LANGUAGE AS OF JULY 1, 2018]
When there is more than one child for whom support is being determined,
the court shall establish the amount of support and the duration of such support
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in accordance with subsection (e) of this Code section. When, within two years of
a final order being entered, there is a likelihood that a child will become ineligible
to receive support, the court may allow for the use of separate worksheets.
Separate worksheets shall show the final child support amount to be paid for all
such children and the adjusted amount of support to be paid as each child becomes
ineligible to receive support during such two-year period. Such worksheets shall
be attached to the final order. Such order shall contain findings as required by
law. A final order entered pursuant to this paragraph shall not preclude a petition
for modification.
It is well settled that all Child Support amounts must be supported by filed Child
Support Worksheets. When a court, in its discretion, determines that a child[ren] is likely
to emancipate or otherwise “become ineligible” for child support within two years of a
final order, it may, but is not required to, use separate worksheets. The 2018 changes to
O.C.G.A. § 19-6-15(b)(12) limit the circumstances in which separate worksheets may be
used and provides that such use is in the trial court’s discretion, unlike the 2017 version
which required multiple worksheets for all families with multiple children, regardless
the time between the entry of the order and the emancipation of a child.
The legislature also clarified in the 2018 amendment to O.C.G.A. § 19-615(b)(12)(b) that nothing in the language of this subsection prohibits either parent from
seeking a modification of child support.
As an example, if the children for whom support is being determined are 17, 15,
and 12, then the court has two options: First, the court could have two separate
worksheets filed with the final order: one addressing support for all three children, and
a second which sets child support for the younger two when the 17 year old emancipates.
Alternatively, the court could decide to enter one worksheet for all three children. In
either event, both parents have the option to seek a modification as described in
O.C.G.A. § 19-6-15(k).
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2.   Imputed Income – BIG CHANGES!
Since January 1, 2007, the standard for imputing income has been minimum wage
for 40 hours per week. Those days are gone. O.C.G.A. § 19-6-15(f)(4)(A) “Imputed
Income” has been amended such that the language directing that in the absence of other
evidence the court should impute gross income based on a 40 hour work week at
minimum wage is struck. It now reads as follows:
When establishing the amount of child support, if a parent fails to produce
reliable evidence of income, such as tax returns for prior years, check stubs . . . and
the court or jury has no other reliable evidence of the parent’s income or income
potential, gross income for the current year shall be determined by imputing gross
income based on a 40 hours workweek at minimum wage may be imputed. . . .
As noted above, the language referencing minimum wage is removed entirely. The
guidance for the court or jury in imputing income is now described as follows:
When imputing income, the court shall take into account the specific
circumstances of the parent to the extent known, including such factors as the
parent’s assets, residence, employment and earning history, job skills, educational
attainment, literacy, age, health, criminal record and other employment barriers,
and record of seeking work, as well as the local job market, the availability of
employers willing to hire the parent, prevailing earnings level in the local
community, and other relevant background factors in the case. If a parent is
incarcerated, the court shall not assume an ability for earning capacity based upon
pre-incarceration wages or other employment related income, but income may be
imputed based upon the actual income and assets available to such incarcerated
parent.
All of the above quoted language is new to O.C.G.A. § 19-6-15(f)(4)(A) and it replaces the
direction for the court to use the “fall back” calculation of minimum wage at 40 hours per
week. This new language in the Georgia Child Support Guidelines expands the factors
the court is required to consider when imputing income to a parent to include:

	
  

•

the specific circumstances of the parent;

•

the parent’s assets;

•

residence;
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•

employment and earnings history;

•

job skills;

•

educational attainment;

•

literacy;

•

age;

•

health;

•

criminal record;

•

other employment barriers;

•

record of seeking work;

•

local job market;

•

availability of employers willing to hire the parent;

•

earnings level in local community; and

•

other relevant background factors in the case.

3.   Non-Custodial Parent’s Ability to Pay Must be Considered
The federal government believes that child support guidelines should consider the
obligor’s ability to pay in a broad way, which will increase the compliance of obligors of
paying their support at the time it becomes due and when the children will benefit the
most from it, rather than as arrears at a time when the child may have reached the age of
majority.

Like the changes to the Imputed Income section of the Child Support

Guidelines, the federal regulation required some additional language which are added
to the Georgia Code at O.C.G.A. § 19-6-15(d) Nature of Guidelines. Specifically, the
following is added to the existing language in O.C.G.A. § 19-6-15(d):
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A court’s final determination of child support shall take into account the
obligor’s earnings, income, and other evidence of the obligor’s ability to pay. The
court shall also consider the basic subsistence needs of the parents and the child
for whom support is to be provided.
This new language along with some of the other revisions to the Georgia Child Support
Guidelines made in 2018 are made in an effort to come into compliance with federal
regulation 45 C.F.R. 302.56(c)(1)(ii), which provides in part:
(c) The child support guidelines established under paragraph (a) of this section
must at a minimum: (1) Provide that the child support order is based on the
noncustodial parent’s earnings, income, and other evidence of ability to pay that:
. . . (ii) Takes into consideration the basic subsistence needs of the noncustodial
parent (and at the State’s discretion, the custodial parent and children) who has a
limited ability to pay by incorporating a low-income adjustment, such as a selfsupport reserve or some other method determined by the State.
Not for the first time, the U.S. Congress became more involved in the regulation
of child support by conditioning receipt of federal funding on the states’ adoption of
certain legislative initiatives. “Congress has an interest in enforcement of child support
orders because when child support is not paid by a noncustodial parent the federal
government pays child support in the form of welfare.” Laura W. Mo rgan, Preem p tio n
o f Abd icatio n? Co urts Rule Fed eral Law Trum p s State Law in Child Sup p o rt Jurisd ictio n,
24 J. Am. Acad. Matrim. Law. 217, 219 (2011).
The Georgia Child Support Guidelines has embraced the requirements of the
federal regulation, perhaps for the sole purpose of securing federal funding. Whatever
the reason, in addition to the amendments described above, the 2018 legislature also
amended the Georgia Child Support Guidelines as follows:
•

“A nonparent custodian’s expenses may be the basis for a deviation as well as a
noncustodial parent’s ability or inability to pay the presumptive amount of child
support.” O.C.G.A. § 19-6-15(i)(1)(A).
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•

The court or jury shall examine all attributable and excluded sources of income,
assets, and benefits available to the noncustodial parent and may consider the
noncustodial parent’s basic subsistence needs and all of his or her reasonable
expenses of the noncustodial parent, ensuring that such expenses are actually paid
by the noncustodial parent and are clearly justified expenses. O.C.G.A. § 19-615(i)(2)(B)(iii). Underlined language is added and struck language is deleted with
the passage of SB 427.

4.   Incarceration of the Non-Custodial Parent Matters; Saffon v. Saffon is Overruled
The 2018 changes to O.C.G.A. § 19-6-15 specifically overrule Georgia case law
found in Staffo n v. Staffo n, 277 Ga. 179 (2003), which addresses the child support
obligations of an incarcerated parent. Staffo n holds that:
Georgia’s public policy does not permit parents to avoid their obligation to
support their children due to incarceration for voluntary criminal acts . . . loss of
income due to imprisonment does not constitute a material change of
circumstances that would provide grounds for a downward modification of child
support obligations. Staffo n at 181.
The Staffo n court reasoned that “[i]t would emasculate our child-support laws to relieve
parents of their natural and statutory child-support obligations because they have
voluntarily committed offenses resulting in their imprisonment and possible inability to
earn funds with which to support their children.” Id . at 180.
In direct contradiction to the holding in Staffo n, the Georgia Child Support
Guidelines have been revised to provide that “[a] determination of willful or voluntary
unemployment or underemployment shall not be made when an individual’s
incarceration prevents employment.” O.C.G.A. § 19-6-15(f)(4)(D).

The federal

government specifically disagrees with the sentiment expressed Staffo n, or at least
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prioritizes the non-custodial parent’s ability to pay over his/her voluntary acts which
may have impacted the non-custodial parent’s ability to pay.
The three new references to incarceration are new found at:
•

O.C.G.A. § 19-6-15(f)(4)(A) Imputed income.

•

O.C.G.A.

§

19-6-15(f)(4)(D)

Willful

or

voluntary

unemployment

or

underemployment.
•

O.C.G.A. § 19-6-15(j)(1) Involuntary loss of income.

PSA:
Beginning October 1, 2018, the Excel-based child support calculator will no longer
be supported!	
  
The Georgia Commission on Child Support with the assistance of the Judicial
Counsel/Administrative Office of the Courts (https://csc.georgiacourts.gov) has created
and made available an Online Child Support Calculator. The online child support
calculator provides a website that allows you to create, save, and share your child support
worksheets. The web-based version is easy to use, accessible anywhere the internet is
available, has great functionality, and works much like any other website.
If you have not already created an account, it’s time to make the switch. To use
the web-based calculator, you must create an account with a unique user-id and
password. You can then create, edit, save, and reopen worksheets created in the webbased calculator. No special software, such as Excel, is required, nor are there any
differences when using the web-based calculator on a PC versus a Mac. The web-based
calculator is found at https://csconlinecalc.georgiacourts.gov/frontend/web/index.php.	
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VENUE AND
JURISDICTION PITFALLS
OF O.C.G.A. §19-9-23 and
the UCCJEA

Differences	
  between	
  the	
  two	
  articles
• O.C.G.A. §19-9-23: Applies to INTRASTATE
• This code section applies if both parents are residents of the State of Georgia.
• This code section applies AFTER a court has determined who is to be the legal custodian of a child.

• UCCJEA: Uniform Child Custody Jurisdiction and Enforcement
Act (Title 19, Article 3, Chapter 9)
•
•
•
•

This code section can apply if only one parent resides in the State of Georgia.
An initial custody determination may be made pursuant to this statute.
The State may take emergency jurisdiction over a child custody proceeding.
The State may enforce an order for the return of a child made under the Hague Convention on the Civil
Aspects of International Child Abduction as if it were a child custody determination.
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O.C.G.A. §19-9-23 Actions to obtain change of legal custody; how and where brought; use of
certain complaints prohibited
(a) Except as otherwise provided in this Code section, after a court has determined who is to be
the legal custodian of a child, any complaint seeking to obtain a change of legal custody of
the child shall be brought as a separate action in the county of residence of the legal
custodian of the child.
(b) A complaint by the legal custodian seeking a change of legal custody or visitation rights shall
be brought as a separate action in compliance with Article VI, Section II, Paragraph VI of the
Constitution of this state.
(c) No complaint specified in subsection (a) or (b) of this Code section shall be made:
(1) As a counterclaim or in any other manner in response to a petition for a writ of habeas
corpus seeking to enforce a child custody order; or
(2) In response to any other action or motion seeking to enforce a child custody order.
(d) The use of a complaint in the nature of habeas corpus seeking a change of child custody is
prohibited.

What does this mean:
1) Modifications of legal custody (one parent to another parent) are filed pursuant to this
code section.
2) The modification shall be filed in the COUNTY of the legal custodian of the child.
If both parents are residents of the State of Georgia and the non-custodial parent files a
Modification to change legal custody, that action is filed in the COUNTY of the parent who
currently has legal custody of the minor child.
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Why	
  is	
  the	
  UCCJEA	
  necessary?	
  
1) We	
  live	
  in	
  a	
  mobile	
  society	
  and	
  many	
  parents	
  will	
  move	
  to	
  another	
  state	
  with	
  the	
  minor	
  children,	
  
leaving	
  behind	
  the	
  non-‐custodial	
  parent;	
  
2) Custody	
  orders	
  are	
  modifiable	
  orders	
  and	
  are	
  subject	
  to	
  modifications	
  by	
  either	
  parent	
  to	
  benefit	
  
the	
  best	
  interests	
  of	
  the	
  minor	
  children	
  involved;	
  
3) To	
  prevent	
  parental	
  kidnapping	
  of	
  children	
  subject	
  to	
  custodial	
  orders	
  in	
  one	
  state	
  by	
  fleeing	
  to	
  
another	
  state	
  in	
  search	
  of	
  a	
  more	
  favorable	
  custody	
  decision.	
  

Purposes	
  of	
  the	
  UCCJEA	
  are	
  to:
1) Avoid	
  jurisdictional	
  competition;	
  
2) Promote	
  cooperation	
  between	
  courts	
  of	
  different	
  states;	
  
3) Discourage	
  use	
  of	
  the	
  interstate	
  system	
  to	
  continue	
  custodial	
  controversies;	
  
4) Deter	
  child	
  abductions;	
  
5) Avoid	
  relitigation of	
  custody	
  decisions	
  in	
  other	
  states;	
  and
6) Facilitate	
  	
  enforcement	
  of	
  decrees	
  by	
  other	
  states.	
  
Delgado	
  v.	
  Combs,	
  314	
  Ga.	
  App.	
  419,	
  424	
  (1)n.	
  10(724	
  SE2d	
  436)	
  (2012).	
  
Jurisdiction	
  under	
  the	
  UCCJEA	
  is	
  dependent	
  upon	
  the	
  “home	
  state”	
  of	
  the	
  child	
  as	
  set	
  forth	
  in	
  O.C.G.A.	
  §19-‐9-‐61.
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O.C.G.A § 19-9-61 Jurisdiction requirements for initial child custody determinations; physical
presence alone insufficient
• Georgia can make an initial child custody determination pursuant to this statute, if the following apply:
• Georgia is the home state of the child on the date of commencement of the proceeding, or if Georgia was the home state of the child within
six months of the commencement of the proceeding AND the child is absent from the state, but a parent or person acting as a parent
continues to reside in this state.
• No other court in any other state has jurisdiction, or a court in the home state of the child declined to exercise jurisdiction, AND
• Child and at least one parent or a person acting as a parent have a significant connection with this state other than mere physical
presence;
• Substantial evidence is available in Georgia concerning the child’s care, protection, training, and personal relationships;
• All courts having jurisdiction have declined jurisdiction on the ground that Georgia is the more appropriate forum under O.C.G.A. 19-9-67 or
19-9-68; or
• No court of any other state would have jurisdiction pursuant to the requirements in paragraphs 1, 2 o3 3 of the subsection of the statute.
• Subsection A of this statute is the EXCLUSIVE JURISDICTIONAL basis for making a child custody determination by this state.
• Physical presence of, or personal jurisdiction over, a party or a child is not necessary or sufficient to make a child custody determination.

Once a Georgia Court has made a child custody determination consistent with O.C.G.A. 19-9-61 or 199-63, does that Court have continuing jurisdiction?
•

•

Pursuant to O.C.G.A. 19-9-62, except as otherwise provided in Code Section 19-9-64, Georgia has exclusive and continuing jurisdiction over
the determination until:
•
A Georgia court determines that neither the child, nor the child’s parents or any person acting as a parent, has a significant connection with
Georgia AND that substantial evidence is no longer available in Georgia concerning the child’s care, protection, training, and personal
relationships
•
A Georgia court, or an court of a different state determines that neither the child, the parents of the child, or any person acting as a parent
presently resides in this state.
A Georgia court which has made a child custody determination AND does NOT have exclusive, continuing jurisdiction under this Code section MAY
modify that determination ONLY if has jurisdiction to make an initial determination under Code Section 19-9-61.
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UCCJEA
Uniform	
  Child	
  Custody	
  Jurisdiction	
  and	
  
Enforcement	
  Act	
  (Title	
  19,	
  Article	
  3,	
  Chapter	
  9)
O.C.G.A § 19-‐9-‐62 Prerequisites	
  for	
  termination	
  of	
  exclusive,	
  continuing	
  jurisdiction
• (a) Except as otherwise provided in Code Section 19-‐9-‐64, a court of this state
which has made a child custody determination consistent with Code Section 19-‐9-‐
61 or 19-‐9-‐63 has exclusive, continuing jurisdiction over the determination
until:(1) A court of this state determines that neither the child nor the child's
parents or any person acting as a parent has a significant connection with this
state and that substantial evidence is no longer available in this state concerning
the child's care, protection, training, and personal relationships; or
• (2) A court of this state or a court of another state determines that neither the
child nor the child's parents or any person acting as a parent presently resides in
this state.
• (b) A court of this state which has made a child custody determination and does
not have exclusive, continuing jurisdiction under this Code section may modify
that determination only if it has jurisdiction to make an initial determination
under Code Section 19-‐9-‐61.

Can a Georgia Court modify a custody determination from a foreign court?
•

Except as provided for in Code Section 19-9-64, a court of this state MAY NOT modify a child custody determination made by a court of another
state UNLESS a court of this state has jurisdiction of make an initial determination under paragraph (1) or (2) of Code Section 19-9-61 AND:
•
The Court of the other state determines it no longer has exclusive, continuing jurisdiction under Code Section 19-9-62 or that a court of this
state would be a more convenient forum under Code Section 19-9-67 OR
•
A court of this state or a court of the other state determines that neither the child nor the child’s parents or any person acting as a parent
presently resides in the other state.
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Georgia’s Child Custody laws limit the ability of a parent to terminate the continuing jurisdiction of the court
that made an initial child custody determination. Such limitations serve, in part, to prevent a noncustodial
parent from seeking to modify custody determinations in his or her home jurisdiction without regard to where
the child and custodial parent have the closed connects. However, one exception is found in O.C.G.A § 19-964, which provides courts with temporary emergency jurisdiction over child custody cases. Taylor v. Curl,
679 S.E. 2d 80, 298 Ga. App. 45 (2009).

O.C.G.A § 19-‐9-‐64: Temporary emergency jurisdiction; continuing effect; communicating with other courts

(a) A	
  court	
  of	
  this	
  state	
  has	
  temporary	
  emergency	
  jurisdiction	
  if	
  the	
  child	
  is	
  present	
  in	
  this	
  state	
  and	
  the	
  child	
  has	
  been	
  
abandoned	
  or	
  it	
  is	
  necessary	
  in	
  an	
  emergency	
  to	
  protect	
  the	
  child	
  because	
  the	
  child	
  or	
  a	
  sibling	
  or	
  parent	
  of	
  the	
  child	
  is	
  
subjected	
  to	
  or	
  threatened	
  with	
  mistreatment	
  or	
  abuse.
(b) If	
  there	
  is	
  no	
  previous	
  child	
  custody	
  determination	
  that	
  is	
  entitled	
  to	
  be	
  enforced	
  under	
  this	
  article	
  and	
  a	
  child	
  custody	
  
proceeding	
  has	
  not	
  been	
  commenced	
  in	
  a	
  court	
  of	
  a	
  state	
  having	
  jurisdiction	
  under	
  Code	
  Sections	
  19-‐9-‐61	
  through	
  19-‐9-‐63,	
  a	
  
child	
  custody	
  determination	
  made	
  under	
  this	
  Code	
  section	
  remains	
  in	
  effect	
  until	
  an	
  order	
  is	
  obtained	
  from	
  a	
  court	
  of	
  a	
  state
having	
  jurisdiction	
  under	
  Code	
  Sections	
  19-‐9-‐61	
  through	
  19-‐9-‐63.	
  If	
  a	
  child	
  custody	
  proceeding	
  has	
  not	
  been	
  or	
  is	
  not	
  
commenced	
  in	
  a	
  court	
  of	
  a	
  state	
  having	
  jurisdiction	
  under	
  Code	
  Sections	
  19-‐9-‐61	
  through	
  19-‐9-‐63,	
  a	
  child	
  custody	
  
determination	
  made	
  under	
  this	
  Code	
  section	
  becomes	
  a	
  final	
  determination,	
  if	
  it	
  so	
  provides	
  and	
  this	
  state	
  becomes	
  the	
  home	
  
state	
  of	
  the	
  child.
(c) If	
  there	
  is	
  a	
  previous	
  child	
  custody	
  determination	
  that	
  is	
  entitled	
  to	
  be	
  enforced	
  under	
  this	
  article,	
  or	
  a	
  child	
  custody	
  
proceeding	
  has	
  been	
  commenced	
  in	
  a	
  court	
  of	
  a	
  state	
  having	
  jurisdiction	
  under	
  Code	
  Sections	
  19-‐9-‐61	
  and	
  19-‐9-‐63,	
  any	
  order	
  
issued	
  by	
  a	
  court	
  of	
  this	
  state	
  under	
  this	
  Code	
  section	
  must	
  specify	
  in	
  the	
  order	
  a	
  period	
  that	
  the	
  court	
  considers	
  adequate	
  to	
  
allow	
  the	
  person	
  seeking	
  an	
  order	
  to	
  obtain	
  an	
  order	
  from	
  the	
  state	
  having	
  jurisdiction	
  under	
  Code	
  Sections	
  19-‐9-‐61	
  through	
  
19-‐9-‐63.	
  The	
  order	
  issued	
  in	
  this	
  state	
  remains	
  in	
  effect	
  until	
  an	
  order	
  is	
  obtained	
  from	
  the	
  other	
  state	
  within	
  the	
  period	
  
specified	
  or	
  the	
  period	
  expires.
(d) A	
  court	
  of	
  this	
  state	
  which	
  has	
  been	
  asked	
  to	
  make	
  a	
  child	
  custody	
  determination	
  under	
  this	
  Code	
  section,	
  upon	
  being	
  
informed	
  that	
  a	
  child	
  custody	
  proceeding	
  has	
  been	
  commenced	
  in,	
  or	
  a	
  child	
  custody	
  determination	
  has	
  been	
  made	
  by,	
  a	
  
court	
  of	
  a	
  state	
  having	
  jurisdiction	
  under	
  Code	
  Sections	
  19-‐9-‐61	
  through	
  19-‐9-‐63,	
  shall	
  immediately	
  communicate	
  with	
  the	
  
other	
  court.	
  A	
  court	
  of	
  this	
  state	
  which	
  is	
  exercising	
  jurisdiction	
  pursuant	
  to	
  Code	
  Sections	
  19-‐9-‐61	
  through	
  19-‐9-‐63,	
  upon	
  
being	
  informed	
  that	
  a	
  child	
  custody	
  proceeding	
  has	
  been	
  commenced	
  in,	
  or	
  a	
  child	
  custody	
  determination	
  has	
  been	
  made	
  by,	
  
a	
  court	
  of	
  another	
  state	
  under	
  a	
  statute	
  similar	
  to	
  this	
  Code	
  section,	
  shall	
  immediately	
  communicate	
  with	
  the	
  court	
  of	
  that	
  
state	
  to	
  resolve	
  the	
  emergency,	
  protect	
  the	
  safety	
  of	
  the	
  parties	
  and	
  the	
  child,	
  and	
  determine	
  a	
  period	
  for	
  the	
  duration	
  of	
  the	
  
temporary	
  order.
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O.C.G.A § 19-‐9-‐64: Temporary emergency jurisdiction; continuing effect; communicating with other courts
What does this mean?
O.C.G.A § 19-‐9-‐64(a)
Under this code section, if a child is present in the State of Georgia, and the child has been abandoned or it is necessary
in an emergency situation to protect the child due to mistreatment or abuse of the child, a sibling, or a parent of the
child, then the State of Georgia has TEMPORARY emergency jurisdiction.
v See Prabnarong v. Oudomhack, 334 Ga. App. 723, 780 S.E. 2d 393 (2015)-‐ to exercise jurisdiction under this
statute, there must be an immediate danger of harm or abuse.
O.C.G.A § 19-‐9-‐64(b)
v If there is not a previous child custody determination, and a child custody proceeding has not been commenced
in a court having jurisdiction under O.C.G.A § 19-‐9-‐61 through 19-‐9-‐63, a custody determination made under this
Code section shall remain in effect until an order is obtained from a court of a state having jurisdiction.
v An order of child custody obtained pursuant to this code section can become a final determination of custody IF
a child custody proceeding is not commenced in a court of a state having jurisdiction under Code Sections
O.C.G.A § 19-‐9-‐61 through 19-‐9-‐63.
v What happens if an Order under this Code Section becomes the final determination of custody?
v The State of Georgia will become the home state of the child for all future determinations of child
custody.

Important things to remember about this Code Section:
v Any order issued by a court under this Code section must specify in the order a period that the Court
considers adequate to allow the person seeking an order to obtain an order from the state having
jurisdiction under Code Sections 19-‐9-‐61 through 19-‐9-‐63.
v The order issued in this state remains in effect until an order is obtained from the other state within the
period specified or the period expires.
v In the event a child custody proceeding has been commenced in another state, or a child custody
determination made by another state having jurisdiction under Code Sections 19-‐9-‐61 through 19-‐9-‐63,
the courts shall immediately communicate with the court of that state to resolve the emergency,
protect the safety of the parties and the child, and determine a period for the duration of the
temporary order.
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Potential	
  conflicts
1) 19-‐9-‐23 states that the action should be filed in the COUNTY of the
legal guardian.
2) Under 19-‐9-‐64, a court of this state can take temporary emergency
jurisdiction if the CHILD is present in the State in order to protect the
well-‐being of that child, regardless of the county/state of the legal
custodian.

Is	
  notice	
  required	
  under	
  UCCJEA?
• O.C.G.A.	
  19-‐9-‐65	
  states	
  as	
  follows:
• Notice	
  and	
  an	
  opportunity	
  to	
  be	
  heard	
  in	
  accordance	
  with	
  the	
  standards	
  of	
  Code	
  Section	
  19-‐9-‐47	
  
MUST	
  be	
  given	
  to	
  all	
  persons	
  entitled	
  to	
  notice	
  under	
  Georgia	
  law,	
  any	
  parent	
  whose	
  parental	
  rights	
  
have	
  not	
  been	
  previously	
  terminated,	
  and	
  any	
  person	
  having	
  physical	
  custody	
  of	
  the	
  child.	
  
• This	
  does	
  NOT	
  govern	
  the	
  enforceability	
  of	
  a	
  child	
  custody	
  determination	
  made	
  without	
  notice	
  or	
  an	
  
opportunity	
  to	
  be	
  heard.	
  
• The	
  obligation	
  to	
  join	
  a	
  party	
  and	
  the	
  right	
  to	
  intervene	
  as	
  a	
  party	
  in	
  a	
  child	
  custody	
  proceeding	
  under	
  
this	
  article	
  are	
  governed	
  by	
  Georgia	
  law	
  as	
  in	
  child	
  custody	
  proceedings	
  between	
  residents	
  of	
  this	
  
state.	
  

Chapter 9
9 of 105

What	
  happens	
  when	
  proceedings	
  are	
  pending	
  in	
  another	
  state?
• O.C.G.A.	
  19-‐9-‐66	
  Procedure	
  when	
  proceedings	
  pending	
  in	
  another	
  state
• If,	
  at	
  the	
  time	
  of	
  the	
  commencement	
  of	
  a	
  proceeding	
  in	
  the	
  State	
  of	
  Georgia,	
  a	
  proceeding	
  concerning	
  the	
  
custody	
  of	
  the	
  child	
  has	
  been	
  commenced	
  in	
  a	
  court	
  of	
  another	
  state	
  having	
  jurisdiction,	
  a	
  court	
  in	
  
Georgia	
  MAY	
  NOT	
  exercise	
  jurisdiction.	
  
• Exception	
  to	
  this:
• The	
  proceeding	
  has	
  been	
  terminated	
  or	
  is	
  stayed	
  by	
  the	
  court	
  of	
  the	
  other	
  state	
  because	
  a	
  court	
  
of	
  Georgia	
  is	
  a	
  more	
  convenient	
  forum	
  under	
  Code	
  Section	
  19-‐9-‐67.
• If	
  the	
  court	
  determines	
  that	
  a	
  child	
  custody	
  proceeding	
  has	
  been	
  commenced	
  in	
  another	
  state	
  having	
  
jurisdiction	
  in	
  accordance	
  with	
  this	
  article,	
  the	
  court	
  of	
  this	
  state	
  shall	
  stay	
  its	
  proceedings	
  and	
  
communicate	
  with	
  the	
  court	
  of	
  the	
  other	
  state.	
  
• If	
  the	
  court	
  of	
  the	
  state	
  having	
  jurisdiction	
  does	
  not	
  determine	
  that	
  the	
  court	
  of	
  this	
  state	
  is	
  a	
  more	
  
appropriate	
  forum,	
  the	
  court	
  of	
  this	
  state	
  shall	
  dismiss	
  the	
  proceeding.	
  
• In	
  a	
  modification	
  of	
  custody	
  determination:	
  A	
  court	
  of	
  this	
  state	
  shall	
  determine	
  whether	
  a	
  proceeding	
  to	
  
enforce	
  the	
  determination	
  has	
  been	
  commenced	
  in	
  another	
  state.	
  If	
  another	
  proceeding	
  has	
  been	
  
commenced,	
  the	
  court	
  may:
• Stay	
  the	
  proceeding	
  pending	
  the	
  entry	
  of	
  an	
  order	
  of	
  a	
  court	
  of	
  the	
  other	
  state	
  enforcing,	
  saying,	
  
denying,	
  or	
  dismissing	
  the	
  proceeding	
  for	
  enforcement;	
  
• Enjoin	
  the	
  parties	
  from	
  continuing	
  with	
  the	
  proceeding	
  for	
  enforcement;	
  or
• Proceed	
  with	
  the	
  modification	
  under	
  conditions	
  it	
  considers	
  appropriate.	
  

Inconvenient	
  Forum	
  
• O.C.G.A.	
  19-‐9-‐67
• A	
  court	
  of	
  this	
  state	
  which	
  has	
  jurisdiction	
  to	
  make	
  a	
  child	
  custody	
  determination	
  may	
  decline	
  to	
  exercise	
  
its	
  jurisdiction	
  at	
  any	
  time	
  IF	
  it	
  determines	
  that	
  a	
  court	
  of	
  another	
  state	
  is	
  a	
  more	
  appropriate	
  forum.	
  
• The	
  issue	
  of	
  inconvenient	
  forum	
  may	
  be	
  raised	
  upon	
  motion	
  of	
  a	
  party,	
  the	
  court’s	
  own	
  motion,	
  or	
  
request	
  of	
  another	
  court.	
  
• When	
  is	
  it	
  appropriate	
  for	
  a	
  court	
  of	
  another	
  state	
  to	
  exercise	
  jurisdiction?
• If	
  family	
  violence	
  has	
  occurred	
  and	
  is	
  likely	
  to	
  continue	
  in	
  the	
  future,	
  which	
  state	
  could	
  best	
  protect	
  
the	
  parties	
  and	
  the	
  child?
• The	
  length	
  of	
  time	
  that	
  the	
  child	
  has	
  resided	
  outside	
  this	
  state;	
  
• Distance	
  between	
  the	
  court	
  in	
  this	
  state	
  and	
  the	
  court	
  in	
  the	
  state	
  that	
  would	
  assume	
  jurisdiction;	
  
• The	
  financial	
  circumstances	
  of	
  the	
  parties;	
  
• An	
  agreement	
  of	
  the	
  parties	
  as	
  to	
  which	
  state	
  should	
  assume	
  jurisdiction;	
  
• Nature	
  and	
  location	
  of	
  the	
  evidence	
  required	
  to	
  resolve	
  the	
  pending	
  litigation	
  (including	
  testimony	
  
of	
  the	
  child);	
  
• Ability	
  of	
  the	
  court	
  of	
  each	
  state	
  to	
  decide	
  the	
  issue	
  expeditiously	
  and	
  the	
  procedures	
  necessary	
  to	
  
present	
  the	
  evidence;	
  and	
  
• Familiarity	
  of	
  the	
  court	
  of	
  each	
  state	
  with	
  the	
  facts	
  and	
  issues	
  in	
  the	
  pending	
  litigation.	
  
• What	
  happens	
  if	
  a	
  court	
  of	
  this	
  state	
  determines	
  that	
  Georgia	
  is	
  an	
  inconvenient	
  forum?
• The	
  court	
  shall	
  stay	
  the	
  proceedings	
  upon	
  the	
  condition	
  that	
  a	
  child	
  custody	
  proceeding	
  be	
  promptly	
  
commenced	
  in	
  another	
  designated	
  state
• A	
  court	
  of	
  this	
  state	
  can	
  also	
  decline	
  to	
  exercise	
  its	
  jurisdiction	
  if	
  a	
  child	
  custody	
  determination	
  is	
  
incidental	
  to	
  an	
  action	
  for	
  divorce	
  or	
  another	
  proceeding	
  while	
  still	
  retaining	
  jurisdiction	
  over	
  the	
  divorce	
  
or	
  other	
  proceeding.	
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What	
  happens	
  if	
  jurisdiction	
  is	
  wrongfully	
  obtained?
• O.C.G.A.	
  19-‐9-‐68	
  Wrongfully	
  obtained	
  jurisdiction;	
  actions	
  to	
  prevent	
  repetition	
  of	
  unjustifiable	
  conduct;	
  expenses
• If	
  a	
  court	
  of	
  this	
  state	
  has	
  jurisdiction	
  under	
  this	
  article	
  because	
  a	
  person	
  seeking	
  to	
  invoke	
  its	
  jurisdiction	
  has	
  
engage	
  in	
  unjustifiable	
  conduct,	
  the	
  court	
  shall	
  decline	
  its	
  jurisdiction	
  unless:
• The	
  parents	
  and	
  all	
  persons	
  acting	
  as	
  parents	
  have	
  agreed	
  to	
  jurisdiction;	
  
• A	
  court	
  of	
  the	
  state	
  otherwise	
  having	
  jurisdiction	
  determines	
  that	
  this	
  state	
  is	
  a	
  more	
  appropriate	
  forum;	
  
• No	
  court	
  of	
  any	
  other	
  state	
  would	
  have	
  jurisdiction	
  in	
  Code	
  Sections	
  19-‐9-‐61	
  through	
  19-‐9-‐63
• If	
  a	
  court	
  of	
  this	
  state	
  declines	
  its	
  jurisdiction	
  pursuant	
  to	
  subsection	
  (a)	
  of	
  this	
  Code	
  Section,	
  it	
  may	
  fashion	
  
an	
  appropriate	
  remedy	
  to	
  ensure	
  the	
  safety	
  of	
  the	
  child	
  and	
  to	
  prevent	
  a	
  repetition	
  of	
  the	
  unjustifiable	
  
conduct,	
  including	
  staying	
  the	
  proceeding	
  until	
  a	
  child	
  custody	
  proceeding	
  is	
  commenced	
  in	
  a	
  court	
  having	
  
jurisdiction.	
  
• A	
  court	
  shall	
  assess	
  against	
  either	
  party	
  seeking	
  to	
  invoke	
  its	
  jurisdiction	
  necessary	
  and	
  reasonable	
  expenses	
  
unless	
  the	
  party	
  from	
  whom	
  fees	
  are	
  sought	
  established	
  that	
  the	
  assessment	
  would	
  be	
  clearly	
  inappropriate.	
  

What	
  is	
  required	
  as	
  part	
  of	
  the	
  pleading	
  or	
  affidavit	
  ?
• O.C.G.A.	
  19-‐9-‐69
•

•
•
•
•
•

Each	
  party,	
  in	
  its	
  first	
  pleading	
  or	
  in	
  an	
  attached	
  affidavit	
  shall	
  provide	
  under	
  oath:
• The	
  child’s	
  present	
  address	
  or	
  whereabouts
• The	
  places	
  the	
  child	
  has	
  lived	
  during	
  the	
  last	
  five	
  years
• Name	
  and	
  present	
  addresses	
  of	
  the	
  persons	
  with	
  whom	
  the	
  child	
  has	
  lived	
  during	
  that	
  period
• Whether	
  the	
  party	
  has	
  participated,	
  as	
  a	
  party	
  or	
  a	
  witness,	
  in	
  any	
  other	
  proceeding	
  concerning	
  the	
  custody	
  or	
  visitation	
  with	
  the	
  
child	
  (If	
  yes,	
  identify	
  court,	
  case	
  number,	
  and	
  date)
• If	
  the	
  party	
  knows	
  of	
  any	
  proceedings	
  that	
  could	
  affect	
  the	
  current	
  proceeding	
  
• This	
  includes	
  any	
  proceedings	
  for	
  enforcement,	
  family	
  violence,	
  protective	
  orders,	
  termination	
  or	
  parental	
  rights,	
  and	
  
adoptions	
  (If	
  yes,	
  identify	
  court,	
  case	
  number,	
  and	
  date)
• If	
  the	
  party	
  knows	
  the	
  names	
  and	
  address	
  of	
  any	
  person	
  not	
  named	
  as	
  a	
  party	
  who	
  has	
  physical	
  custody	
  of	
  the	
  child	
  or	
  claims	
  rights	
  
of	
  legal	
  or	
  physical	
  custody,	
  or	
  visitation	
  (If	
  yes,	
  names	
  and	
  addresses	
  of	
  those	
  persons)
The	
  Court	
  may	
  dismiss	
  the	
  proceeding	
  upon	
  its	
  own	
  motion	
  or	
  motion	
  of	
  a	
  party	
  if	
  the	
  required	
  information	
  is	
  not	
  furnished.	
  
If	
  any	
  of	
  the	
  required	
  is	
  in	
  the	
  affirmative,	
  the	
  declarant	
  shall	
  provide	
  all	
  additional	
  information	
  under	
  oath	
  as	
  required	
  by	
  the	
  court.	
  
Parties	
  have	
  a	
  continuing	
  duty	
  to	
  inform	
  the	
  court	
  of	
  any	
  proceedings	
  in	
  this	
  state	
  or	
  any	
  other	
  state	
  that	
  could	
  affect	
  the	
  current	
  
proceeding.	
  
The	
  information	
  must	
  be	
  sealed	
  and	
  not	
  disclosed	
  to	
  the	
  other	
  party	
  or	
  the	
  public	
  if	
  a	
  party	
  alleges	
  under	
  oath	
  that	
  the	
  health, safety,	
  and	
  
liberty	
  of	
  a	
  party	
  or	
  child	
  would	
  be	
  jeopardized	
  by	
  disclosure	
  of	
  identifying	
  information.	
  
If	
  a	
  party	
  is	
  disclosing	
  that	
  the	
  child	
  is	
  or	
  was	
  a	
  resident	
  of	
  a	
  family	
  violence	
  shelter,	
  that	
  party	
  shall	
  only	
  the	
  name	
  of	
  the shelter	
  an	
  the	
  
state	
  which	
  the	
  shelter	
  is	
  located	
  in.	
  

Chapter 9
11 of 105

Appearance	
  requirements	
  for	
  in	
  state	
  and	
  out	
  of	
  state	
  residents:
• O.C.G.A.	
  19-‐9-‐70
• Court	
  may	
  order	
  a	
  party	
  to	
  the	
  proceeding	
  who	
  is	
  in	
  this	
  state	
  to	
  appear	
  before	
  the	
  court	
  in	
  person	
  
with	
  or	
  without	
  the	
  child.	
  
• Court	
  may	
  order	
  a	
  non-‐party	
  who	
  is	
  in	
  this	
  state	
  and	
  who	
  has	
  physical	
  custody	
  or	
  control	
  of	
  the	
  child	
  to	
  
appear	
  in	
  person	
  with	
  the	
  child.	
  
• Court	
  may	
  order	
  that	
  a	
  notice	
  be	
  given	
  pursuant	
  to	
  Code	
  Section	
  19-‐9-‐47	
  to	
  an	
  out	
  of	
  state	
  party	
  
directing	
  that	
  person	
  to	
  appear	
  in	
  person	
  with	
  or	
  without	
  the	
  child.	
  
• Court	
  may	
  enter	
  any	
  orders	
  necessary	
  to	
  ensure	
  safety	
  of	
  the	
  child	
  and	
  of	
  any	
  person	
  ordered	
  to	
  
appear.	
  
• Court	
  may	
  require	
  another	
  party	
  to	
  pay	
  reasonable	
  and	
  necessary	
  travel	
  and	
  other	
  expenses	
  of	
  the	
  out	
  
of	
  state	
  party	
  appearing	
  and	
  of	
  the	
  child	
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283 Ga. App. 361
641 S.E.2d 580
BAILEY
v.
BAILEY.
No. A07A0610.
Court of Appeals of Georgia.
January 31, 2007.

Fulton County (where the father and child
still resided), alleging a material change in
circumstances and seeking to change custody
to her. The Fulton court sua sponte dismissed
the action, reasoning that the mother's
request could better be heard in Douglas
County where the custody arrangements were
already being litigated by the father. The
mother did not appeal this order.

[641 S.E.2d 581]
Deanna H. Powell, for appellant.
Lawson & Thornton, George O. Lawson,
Jr., for appellee.
BLACKBURN, Presiding Judge.
John Bailey, who was earlier awarded
custody of his son in a divorce decree, appeals
the Fulton County Superior Court's order
granting a change in custody to the mother
(Debra Bailey), which relief was requested in
the mother's counterclaim asserted in
response to his petition to change visitation
rights of the mother. Citing OCGA § 19-9-23,
the father argues that a claim to change
custody may not be asserted as a
counterclaim. The mother agrees but argues
that by failing to raise the matter earlier and
by moving to dismiss or transfer the
counterclaim from Douglas County to Fulton
County, the father waived his right to assert
this defense to her counterclaim. We hold
that the father's actions did not waive this
defense; therefore, we reverse that portion of
the judgment granting the change of custody
and otherwise affirm.
The undisputed evidence shows that in
February 2004, the father and mother
divorced in Fulton County Superior Court,
with the court awarding custody of their only
child (a son age 10) to the father. The mother
later moved her residence to Douglas County,
and in March 2005, the father filed a
complaint in Douglas County to modify the
mother's visitation rights. Before answering
this complaint, the mother filed a petition in

The mother then filed an answer and
counterclaim in the father's Douglas County
action, and in her counterclaim she sought to
have custody of the child changed to her.
After trial commenced, the father moved the
Douglas County court to dismiss or in the
alternative to transfer the mother's
counterclaim to Fulton County, arguing that
she was required under OCGA § 19-9-23 to
file a separate action in Fulton County to seek
a change in custody. The court did not grant
this motion to dismiss or transfer the
counterclaim under OCGA § 19-9-23, but
instead transferred the entire case (including
the [283 Ga. App. 362] father's claims) to
Fulton County, reasoning that under OCGA §
19-9-62(a), the Fulton
[641 S.E.2d 582]
County court had exclusive, continuing
jurisdiction over the question of custody. The
Fulton County clerk assigned the transferred
case a new civil action file number.
After this transfer was effected but before
trial, the father moved the Fulton County
court to dismiss the mother's counterclaim on
the ground that under OCGA § 19-9-23, she
could not assert this as a counterclaim but
had to file a separate action in Fulton County.
The Fulton County court denied this motion,
finding that the father had waived the issue
by moving the Douglas County court in the
alternative to transfer the counterclaim to
Fulton County. Following the trial, the Fulton
County court denied the relief sought in the
father's complaint and granted the relief
sought in the mother's counterclaim,
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awarding custody of the child to the mother.
His application for discretionary appeal
having been granted by this Court, the father
appeals this order, arguing that the Fulton
County court erred in denying his motion to
dismiss the mother's counterclaim.

subsequently overruled that case and held
that such relief could not be sought as a
counterclaim to any type of action. Wilson v.
Baldwin.7 As we recently reiterated in Seeley,
supra, 282 Ga. App. at 396(1), 638 S.E.2d
837:

Whether the mother could seek a change
of custody in the form of a counterclaim in
the Douglas County action (subsequently
transferred to Fulton County), and whether
the father waived his rights to challenge this
procedure when he sought in the alternative
to transfer the mother's counterclaim, are
legal issues. "When a question of law is at
issue, as here, we owe no deference to the
trial court's ruling and apply the 'plain legal
error' standard of review." (Punctuation
omitted.) Seeley v. Seeley.1

Our courts have repeatedly held that this
statute precludes a counterclaim seeking a
change in custody. Kapur v. Roach;8 Jones,
supra, 256 Ga. at 743 [352 S.E.2d 754]; Terry
v. Garibaldi.9 As we have noted, the statute is
clear: any complaint seeking to obtain a
change of custody of a child shall be brought
as a separate action. We cannot ignore the
clear language of the statute, even where it
appears to defy logic.

OCGA § 19-9-23(a) provides that after a
court has determined who is to be the legal
custodian of a child, any complaint brought
by the noncustodial parent to obtain a change
of legal custody of the child "shall be brought
as a separate action in the county of residence
of the legal custodian of the child." OCGA §
19-9-23(c) further provides that no such
complaint shall be made as a counterclaim or
in any manner as a response to any writ,
motion, or action seeking to enforce a child
custody order.

Terry, supra, 274 Ga.App. at 408, 618 S.E.2d
6 [(1)].

We have held that the language of OCGA
§ 19-9-23 is "clear and unequivocal"
(Hammontree v. Hammontree2) and is
"mandatory" (Ganny v. Ganny3) and that
therefore "a counterclaim seeking a change of
custody in an action brought by the custodial
parent in the county of the noncustodial
parent's residence is improper because (1) it
is not a separate action and (2) it is not
brought in the county of the [283 Ga. App.
363] custodial parent's residence." Rogers v.
Baudet.4 See Jones v. Jones.5 Although early
on we held that a custody change could be
sought as a counterclaim in response to an
action that was not strictly an action to
enforce a custody order (Dixon v. Dixon6), we

[641 S.E.2d 583]

(Punctuation omitted.) See also Graves v.
Graves.10
Conceding this point, the mother
nevertheless argues that the father waived
this issue by failing to raise the matter earlier
and by moving the Douglas County court in
the alternative to transfer the mother's
counterclaim to a Fulton County court. The
mother maintains that the Douglas County
court granted that motion by transferring the
entire case to Fulton County and that
therefore the father cannot now complain of
an induced error. We disagree.
It is true that a party may waive the
provisions of OCGA § 19-9-23 by its actions or
words. See Kapur, supra, 272 Ga. at 768, 534
S.E.2d 420 ("the general rule prohibiting
counterclaims for custody modifications can
be waived"); Ganny, supra, 238 Ga.App. at
125(2), 518 S.E.2d 148. However, the father
did not do so here. Although he did not raise
the matter as a defense in his pleadings, such
was not required, since he filed no response
to the mother's counterclaim. OCGA § 9-11-
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12(a) provides that a counterclaim does not
require an answer and automatically stands
denied. OCGA § 9-11-12(b) provides further
that "[i]f a pleading sets forth a claim for
relief to which the adverse party is not
required to serve a responsive pleading, he
may assert at the trial any defense in law or
fact to that claim for relief." Thus, the father
was [283 Ga. App. 364] permitted to raise
this matter, as he did, in a written motion just
before trial. See U.S. Traffic Corp. v.
Turcotte;11 Jones v. Conlin.12
The father's asking the Douglas County
court to dismiss the mother's counterclaim or
in the alternative to transfer that
counterclaim to Fulton County did not waive
the issue. First, as conceded by the mother,
the father sought the transfer in the
alternative. The primary relief requested by
the father was the dismissal of the
counterclaim, which the Douglas County
court declined to do. The fact that the father
sought alternative relief in case the Douglas
County court failed to grant the primary relief
did not constitute a waiver of his right to the
primary relief. Second, the Douglas County
court did not grant his secondary relief, for
the court did not transfer the counterclaim as
requested by the father pursuant to OCGA §
19-9-23, but instead the court sua sponte
transferred the entire case to Fulton County
pursuant to OCGA § 19-9-62(a). Thus, the
mother's claim did not appear in the Fulton
County court as a separate action, but
appeared as an impermissible counterclaim
with the original complaint filed by the father
in Douglas County. Third, even consenting to
the transfer of a case containing an illegal
counterclaim does not waive a party's right to
challenge the other party's failure to bring the
counterclaim as a separate action. Kapur,
supra, 272 Ga. at 768, 534 S.E.2d 420.
The cases cited by the mother as
examples of waiver are all distinguishable.
See Ganny, supra, 238 Ga.App. at 125(2), 518
S.E.2d 148 (waiver found where OCGA § 199-23 issue not raised until closing argument);

Houston v. Brown13 (waiver found where
plaintiff did not move to dismiss counterclaim
until after trial was complete and a temporary
order was issued); Daust v. Daust14 (waiver
found where plaintiff consented to several
custody orders by the court).
Finally, the mother claims that since she
initially tried to assert the change-of-custody
claim as a separate action in Fulton County,
but was unsuccessful when the Fulton County
court sua sponte dismissed the action, she
was properly allowed to pursue it as a
counterclaim to the Douglas County action,
especially since that entire action ended up in
Fulton County anyway. However,
[641 S.E.2d 584]
the mother ignores the fact that she failed to
appeal the Fulton County order dismissing
her action, even though (as conceded in her
appellate brief) she was well "aware of the
requirements of OCGA § 19-9-23(a)." The fact
that the court was mistaken in dismissing the
mother's [283 Ga. App. 365] original
Fulton County action did not excuse the
mother from appealing that ruling nor
authorize the mother to pursue the claim as a
counterclaim, especially where the statute
and case law are so definitive that such a
counterclaim is simply not permitted.
The Fulton County court erred in denying
the father's motion to dismiss the
counterclaim. Accordingly, that portion of the
judgment granting the mother's counterclaim
for a change in custody is reversed.
Hammontree, supra, 186 Ga.App. at 821, 368
S.E.2d 576. The judgment is otherwise
affirmed. This ruling moots the remaining
enumerations of error.
Judgment affirmed in part and reversed
in part.
RUFFIN and BERNES, JJ., concur.
---------------
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321 Ga.App. 841
743 S.E.2d 505
COLBERT
v.
COLBERT.
No. A13A0095.
Court of Appeals of Georgia.
May 22, 2013.
[743 S.E.2d 507]

Alison Kyler Arce, for appellant.
Philip Albert Ladin, for appellee.

DOYLE, Presiding Judge.
[321 Ga.App. 841]Following their divorce
in Fulton County, Shenita Colbert (“mother”)
and Tramaine Colbert (“father”) shared joint
legal custody of their two minor children,
with the mother having primary physical
custody. The mother filed a petition for
contempt and modification of child support in
Clayton County, and the father filed an
answer, a counterclaim for modification of
custody, and a motion for contempt. The trial
court granted the father's motion to modify
custody, giving him primary physical custody,
required the mother to pay child support, and
denied both parties' motions for contempt.
The mother appeals, arguing lack of
jurisdiction and improper venue with regard
to the trial court's rulings on contempt and
custody. We affirm, for the reasons that
follow.
The record shows that the parties were
divorced in Fulton County in June 2007.
Pursuant to the decree, the parties shared
joint legal custody of their minor children, but
the mother had primary physical custody. In
July 2010, the mother filed a petition in

Clayton County, the father's county of
residence, seeking a modification of child
support and contempt. The father answered
and counterclaimed, requesting a change of
custody of the minor children and child
support, and a motion for contempt.
Following a two-day hearing, the trial court
entered an order based “upon evidence
submitted [at the hearing],” finding that
neither party was in contempt, modifying
physical custody of the children from the
mother to the father, and ordering the mother
to pay child support. This appeal followed.
1. The mother argues that the trial court
erred by considering the father's counterclaim
for custody. We disagree.
Whether the father could seek a custody
modification in the form of a counterclaim in
the mother's Clayton County action against
him to modify child support and for
contempt, as well as whether the mother
waived her right to challenge this procedure,
are legal issues.1 When a question of law is at
issue, as here, we review the trial court's
decision de novo.2
In Georgia, “after a court has determined
who is to be the legal custodian of a child, any
complaint seeking to obtain a change of legal
custody of the child shall be brought as a
separate action in the county [321 Ga.App.
842]of residence of the legal custodian of the
child.” 3 No custody modification complaint
“shall be made: (1)[a]s a counterclaim or in
any other manner in response to a petition for
a writ of habeas corpus seeking to enforce a
child custody order; or (2)[i]n response
[743 S.E.2d 508]
to any other action or motion seeking to
enforce a child custody order.” 4
[T]he language of OCGA § 19–9–23 is
clear[,] unequivocal[,] and ... mandatory [,]
and ... therefore a counterclaim seeking a
change of custody in an action brought by the
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custodial parent in the county of the
noncustodial parent's residence is improper
because (1) it is not a separate action and (2)
it is not brought in the county of the custodial
parent's residence.5
“The defenses of lack of personal jurisdiction
and improper venue [, however,] clearly may
be waived, even in child custody cases.” 6

Here, the mother did not file any pretrial
written objection to venue or jurisdiction with
regard to the father's counterclaim for
custody, and because there is no transcript of
the bench trial 7 or an authorized substitute,8
any objection she may have made at trial is
not contained in the record on appeal.9 The
mother
bear[s] the burden of showing harmful
error on appeal, and [she] must show this by
the record, not merely by assertions
appearing in [her] briefs or enumerations of
error. Therefore, in the absence of a
transcript, we must assume the trial court's
findings were supported by the evidence and
the trial court's actions during the trial were
appropriate. Further, a [321 Ga.App.
843]presumption of regularity of all
proceedings in a court of competent
jurisdiction exists.... 10
Because the record does not show that the
mother objected to the trial court's
consideration of the father's counterclaim for
custody before or during the trial, we must
affirm the trial court's ruling on this issue.11

2. The mother also argues that the
Clayton County Superior Court was without
jurisdiction to consider the parties' motions
for contempt because the divorce judgment
was entered in Fulton County. This argument
is without merit.

It has long been the rule in this state, as
in other jurisdictions, that an application for
contempt must be filed in the court which
rendered the order or judgment in question.
In divorce cases, this means that, generally
speaking, a contempt application must be
filed in the superior court which entered the
divorce decree. The reason for this rule has
been set forth succinctly as follows: The
theory upon which the right of a court to
punish for contempt is, that every court has
power to compel obedience to its judgments,
orders, and processes. It necessarily follows
that only the court offended has power to
punish for the contempt or to entertain
proceedings to that end.12
There is an exception, however, to this rule:

We find it necessary in the context of
divorce and alimony cases to depart from the
general rule that a contempt action must be
brought in the offended court.
[743 S.E.2d 509]
We now hold that where a superior court
other than the superior court rendering the
original divorce decree acquires jurisdiction
and venue to modify that decree, it likewise
possesses the jurisdiction[321 Ga.App.
844]and venue to entertain a counterclaim
alleging the plaintiff is in contempt of the
original decree.13
Further, “[w]here a nonresident
voluntarily institutes a suit in a county in this
State[, she] submits [herself], for all purposes
of that suit, to the jurisdiction of the courts of
the county in which the suit is pending.” 14
Here, the mother filed a petition to
modify child support in Clayton County,
where the father resides. She also included a
motion for contempt in the same action, and
the father filed a counterclaim for contempt.
Thus, “there is no dispute that the [Clayton]
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County court properly acquired jurisdiction to
modify the divorce decree, independent of the
contemporaneous motion for contempt.
Accordingly, the [Clayton] County court also
acquired jurisdiction to punish a contempt of
the original decree,” and the trial court did
not err by ruling on the parties' motions for
contempt.15

The Clerk of the Clayton County
Superior Court indicates that there was not a
transcript filed in the trial court.
7.

8.

See

OCGA

§

5–6–41(g).

The mother argues for the first time in
her reply brief on appeal that she was not
aware that the trial court was considering
modifying custody as to the parties' younger
son until after the conclusion of the trial. We
note, however, that this assertion was not
made in the mother's two post-trial motions
in which she objected to venue and
jurisdiction with regard to the father's
counterclaim for custody modification. In any
event, the lack of a transcript requires us to
affirm.
9.

Judgment affirmed.
McFADDEN and BOGGS, JJ., concur.
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(2007).
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299 Ga. 762
791 S.E.2d 20

NAHMIAS, Justice.
[299 Ga. 762]

Dallow
v.
Dallow.
S16A1210
Supreme Court of Georgia.
Decided: September 12, 2016
Summaries:
Source: Justia
This appeal arose out of the appellee-mother’s
complaint for modification of the divorce
parenting plan for her 17-year-old child.
Appellant-father contended that the trial
court: (1) erred in denying his motion to
dismiss the modification action; (2)
impermissibly modified his visitation rights
to require him to arrange visits with his
daughter at times that are mutually
agreeable; and (3) improperly awarded the
mother $46,593.05 in attorney fees and costs.
Aside from what the Supreme Court
concluded was a scrivener’s mistake in the
order awarding attorney fees, it found no
reversible error. Accordingly, the Court
affirmed.

Amy E. Hutchens, 22482 Wilderness Acres
Circle, Leesburg, Virginia 20175, Terrance C.
Sullivan, Insley & Race, LLC, 181 14th Street,
NE, Suite 200, Atlanta, Georgia 30309, for
Appellant.
David S. DeLugas, National Association of
Parents, Inc., P.O. Box 680755, Atlanta,
Georgia 30339, for Amicus Appellant.
Todd Adam Orston, Joann Brown–Williams,
Meriwether & Tharp, LLC, 11475 Great Oaks
Way, Suite 125, Alpharetta, Georgia 30022,
for Appellee.

This appeal arises from the appellee mother's
complaint for modification of the divorce
parenting plan for her now–17–year–old
child. The appellant father contends that the
trial court erred in denying his motion to
dismiss
the
modification
action,
impermissibly modified his visitation rights
to require him to arrange visits with his
daughter at times that are mutually agreeable,
and improperly awarded the mother
$46,593.05 in attorney fees and costs. Aside
from what we conclude is a scrivener's
mistake in the order awarding attorney fees,
we see no error. Accordingly, we affirm.
1. The pertinent facts and convoluted
procedural history of this case and the related
contempt proceedings will take a number of
pages to lay out.
[299 Ga. 763]
(a) Joel A. Dallow (Father) and Mary Ellen
Kelly (Mother) married in August 1994 and
had three children together: Cecily, Eric, and
the child at issue in this case, J.D. Father is a
musician with the Atlanta Symphony
Orchestra, and Mother is an emergency room
nurse at Northside Hospital. In January 2014,
Father filed a complaint for divorce, and
Mother answered and counterclaimed for
divorce. The parties entered into a settlement
agreement and prepared an agreed parenting
plan, proposed child support worksheet, and
consent child support addendum. On April
23, 2014, the trial court entered a final
judgment and decree of divorce incorporating
the parties' agreements and proposals. When
the decree was entered, Cecily was an adult
and in college; Eric was 17 and about to
graduate from high school and go away to
college; and J.D. was 14. The parties were
awarded joint legal custody of Eric and J.D.,
with Mother given final decision-making
authority regarding their non-emergency
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healthcare,
extracurricular
activities,
education, and religious upbringing.
Mother was awarded the marital residence,
which is in walking distance of J.D.'s high
school.
The
agreed
parenting
plan
incorporated into the divorce decree
designated Mother as Eric and J.D.'s primary
physical custodian. As for visitation, the plan
said:
Due to the fact that Eric will
graduate high school in May
2014, and that [J.D.] is over the
age of 14, [Father] will have
parenting time at any time
mutually agreeable to [Father]
and each minor child. To the
extent that [Father] and [J.D.]
cannot agree to more time, this
Parenting Plan is the minimum
time [Father] will have with
[her]. [Father] shall have the
minimum parenting time each
week with [J.D.]: if he is not
working
on
Sunday,
his
parenting time starts at 12:00
noon on Sunday, and if he is
working, his parenting time
starts at 6:00 p.m. on Sunday
continuing until Wednesday
morning to drop [J.D.] off at
school, or at 9:00 a.m. when
school is not in session.
There was also a holiday and school break
visitation schedule.
The parenting plan acknowledged the
logistical challenges inherent in raising busy
teenagers
who
have
extensive
time
commitments in addition to school. The
parties
[791 S.E.2d 23]
agreed to “exchange the children at school
when possible,” but “[i]f the children are not
in school or exchange at school is not

practicable,” Father was ordered to “pick up
the children from [Mother and] ... drop the
children off with [Mother] at the end of his ...
visitation period.” Under the heading “Other
[299 Ga. 764]
Parenting Time Provisions/Agreements,” the
plan listed several optional provisions,
including the following one that was checked
by the parties:
The parties agree that strict
compliance with time and
schedules set forth herein will
not always be possible and agree
to cooperate with each other in
connection therewith. Both
parties agree to exercise the
parenting
time/visitation
schedule as set forth herein so
as not to unreasonably interfere
with [J.D.'s] schooling and
extracurricular activities....
The parties did not check the option to
require both parents to “consult with each
other prior to scheduling any activity that will
impact time the other parent spends with the
child(ren).”
(b) In May 2014, Father bought a house three
miles from the marital residence. In June,
J.D. threw an unauthorized party at Father's
new house while he was out of town, which
resulted in what Father characterized as some
minimal property damage. Two watches with
sentimental value to Father also went
missing, along with an iPhone charger,
several pieces of a ratchet set, and two
vegetarian pizzas. J.D.'s conduct damaged her
parents' trust in her. Mother grounded J.D.
for the rest of the summer. Father was very
upset. He demanded that she give him the
names of the other children at the party so
that he could call their parents, and when J.D.
resisted, he threatened to call the police on
her. This threat greatly disturbed her. Father
hounded J.D. to help him find out who took
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the missing items; after a few days, the level
and constancy of Father's anger and yelling at
J.D. made her scared to be alone with him, so
on Father's Day she visited him with her older
brother Eric. J.D. eventually gave Father the
other children's names, and he contacted
their parents. At the end of the summer, Eric
moved to North Carolina to start college.
During the summer of 2014, the amount of
time that Father requested for visitation with
J.D. was far less than the minimum parenting
time specified in the divorce decree.
Nevertheless, towards the end of the summer,
Father reviewed the parenting plan and began
threatening J.D. that he would take her and
Mother to court if J.D. did not abide by the
minimum
visitation
schedule.
The
atmosphere of mistrust and resentment
created by the party and its aftermath, and
Father's demanding approach in asserting his
visitation rights, made J.D. increasingly
reluctant to stay with him. J.D. proposed to
Father that she have visitation with him every
other weekend, which would keep her from
having to divide her time
[299 Ga. 765]
between two households during the school
week, but Father rejected her proposal out of
hand.
(c) On August 11, 2014, J.D.'s first day of
tenth grade, Father filed, in the divorce
action, a pro se petition for contempt against
Mother. He alleged among other things that
Mother had denied him visitation with J.D. by
“allow[ing] the minor child to be unavailable
for pick up at the designated times in the
Parenting Plan,” by permitting J.D. to make
plans during his visitation time, and by failing
to encourage J.D. to stay in touch with him
and to keep him informed about what was
going on in her life. Father requested among
other things that Mother be jailed, that he be
given “make up” visitation time with J.D., and
that the court order that J.D. undergo therapy

with a clinical social worker or psychologist
chosen by Father.
In September 2014, the Atlanta Symphony
Orchestra locked out its musicians in a labor
dispute that lasted for the next two months,
and between the end of September and the
middle of November, Father missed six weeks
of visitation with J.D. Father's explanation
was that he could not exercise any visitation
because he was working various jobs out-ofstate.
Meanwhile, on October 3, 2014, Mother filed
a complaint for modification of Father's
visitation rights as a civil action separate from
the divorce action in which Father had filed
his contempt petition. Supported by an
affidavit by J.D. expressing her preference not
to be forced to visit Father, the modification
[791 S.E.2d 24]
complaint alleged that J.D. was never
consulted before the divorce about her wishes
concerning visitation, that she found the
split-week arrangement to which the parties
had agreed highly objectionable during the
school year, and that the inconvenient
arrangement had caused her significant stress
and emotional hardship and had significantly
damaged her quality of life. The complaint
requested that the parenting plan be modified
so that J.D. would be required to visit Father
only on days and times that are mutually
agreeable to both of them.
On November 4, 2014, Father filed a motion
to dismiss Mother's modification complaint,
which he amended five times over the next
seven months. On November 18, Mother,
acting through counsel, accepted service of
Father's contempt petition, and on December
1, she filed her answer, denying that she had
willfully violated the divorce decree. Mother
alleged that she had been and would continue
on a daily basis to actively encourage J.D. to
see Father and to keep him informed about
what was happening in her life, adding that
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she had urged J.D. to work with Father to
devise a visitation schedule that worked for
both of them.
[299 Ga. 766]
On December 3, 2014, Father filed a pro se
amendment to his contempt petition and a
motion to modify the parenting plan to
increase his minimum visitation time with
J.D. Father alleged that Mother was
continuing to interfere with his visitation time
and blamed Mother for creating “a sense of
estrangement and alienation” between him
and J.D. Father asked the court to modify the
parenting plan to award him, as “make up”
visitation with J.D., “all holidays and school
breaks in 2015, with the exception of Mother's
Day and Christmas Day until 1:00 p.m.,” and
double summer vacation time of four weeks.
Father also asked the court to modify the
“Other
Parenting
Time
Provisions/Agreements” section
to require [Mother] to offer
[Father] the right of first refusal
of supervision, transportation,
or other care and custody of
[J.D.] prior to making any
arrangements for the child to be
in anyone else's care, custody or
supervision, regardless of the
amount of time; and ... by
checking the box that requires
parents to confer with each
other prior to scheduling any
activity that impacts the time
the other parent has with the
child, including a specific
direction to [Mother] that she is
not permitted to schedule
anything for the minor child, or
allow the minor child to
schedule
anything[,]
that
conflicts with [Father's] courtordered minimum visitation
and parenting time.

In early January 2015, during Father's first
visitation with J.D. after the holiday school
break, he sat her down and read her the 12–
page parenting plan verbatim, which made
her cry. J.D. was so upset that she contacted
her brother Eric and asked him to come pick
her up. According to Father, J.D.'s attitude
towards him changed after this incident and
continually deteriorated after that.
On January 27, 2015, the trial court held a
hearing on Father's amended contempt
petition, at which he was represented by a
Virginia attorney appearing pro hac vice. On
February 12, the court entered a final order
finding Mother in contempt in several
respects related to the property division
provisions of the divorce decree. The court
expressly
rejected,
however,
Father's
assertion that Mother was the source of the
disruption of his visitation with J.D. and the
deterioration
of
their
father-daughter
relationship, and therefore declined to hold
Mother in contempt on this issue. The court
did grant Father's request to order Mother to
refrain from scheduling any activity for J.D.
during Father's visitation time and directed
Mother to admonish J.D. that any activity
scheduled during that time must be cleared
with Father.
[299 Ga. 767]
(d) On February 16, 2015, J.D. informed
Father that she wanted to stay at home that
night and told him by text message not to pick
her up after dance class. Father responded
that he was going to pick J.D. up despite her
wishes, so she asked Mother to pick her up
early from dance class, which Mother then
did. When Father learned that J.D. had left
early, he called the police and drove to
Mother's house, where he showed the police
the parenting plan giving him visitation with
J.D. that evening and then waited in his car
while the police went inside and
[791 S.E.2d 25]
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spoke with Mother and J.D. The police told
J.D. that they would arrest Mother if J.D. did
not go with Father, so she went to his house
to spend the night. J.D. was extremely upset
at Father for calling the police and for forcing
her to go with him that night against her
wishes.
Throughout the school year, Father insisted
that J.D. ride the bus to school some
mornings during his visitation time even
though he was home and available to drive
her. On those mornings, he would not let J.D.
ride to school with a friend, and although he
sometimes allowed Mother to pick J.D. up
from his house and drive her to school, at
other times he would refuse. Father's initial
explanation for his periodic refusal to take
J.D. to school was that he could not spare the
30 to 60 minutes it allegedly took him to do
so. However, he also said, “if [J.D.] wants me
to go out of my way, she needs to start
treating me with respect.” Father later
claimed that having to ride the bus “builds
character.” It infuriated J.D. to be forced to
ride the bus to school when Father was
available but unwilling to take her and
unwilling to allow her to get a ride to school,
but despite the friction that this issue caused
in their relationship, Father would not relent.
On the morning of March 17, 2015, J.D. had
arranged with Mother to pick her up at
Father's house and take her to school,
apparently with Father's consent, but J.D.
overslept and Mother had to go on to work.
When Father noticed that J.D. was not up, he
woke her and told her that she needed to get
ready for the bus. J.D. did not have clean
clothes to wear to school and was upset that
Mother was already at work and could not
pick her up and take her home to change
clothes before school. Father was unmoved
and insisted that J.D. take the bus to school in
her dirty clothes, because he had “told [J.D.]
repeatedly, pack what you need for the half
week so that you have what you need for
school.”

J.D., crying hysterically, called a friend whose
mother then picked her up from Father's
house, took her home so that she could put on
clean clothes, and then drove her to school.
When Father discovered that J.D. did not take
the bus, he assumed that she had caught a
ride to school, but he nevertheless contacted
the police and had them call J.D., who was at
home changing for school. Father also
[299 Ga. 768]
contacted the woman who picked J.D. up and
threatened legal action against her if she ever
gave J.D. a ride to school from his house
again. J.D. was extremely upset that Father
had called the police on her again.
On April 27, 2015, Father filed another
contempt petition, alleging among other
things that Mother had interfered with his
visitation in various ways. On May 19, Father
filed another contempt petition, this time
alleging that Mother failed to foster his
father-daughter relationship with J.D., failed
to confer with him when choosing a therapist
for J.D., told J.D. that Father was requiring
her to go to therapy, and refused to consent to
therapy for J.D. with a parental alienation
specialist chosen by Father. On June 2,
Father filed yet another contempt petition,
alleging that Mother instructed J.D. to
forward to her a visitation-related email from
Father and failed to turn over to the trial
court all communications between Mother
and J.D. as he requested. On June 3, Mother
responded to Father's contempt motions,
denying his allegations and asserting that he
was being uncooperative and unreasonable.
(e) On June 4, 2015, the trial court held a
lengthy hearing on “everything” pending in
both the modification of visitation and
divorce contempt cases. Father, Mother, one
of Mother's neighbors, and the woman who
gave J.D. a ride to school on March 17
testified, and the parties introduced
voluminous written communications among
Father, Mother, and J.D. It was undisputed
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that J.D. hated the forced visitation schedule
with Father and that she actively resisted
going to see him. The evidence showed that
when J.D. stayed at Father's house, she
locked herself in her bedroom for the
duration of the forced visits; she refused to
eat his food; and when Father put up pictures
in her bedroom of them together when she
was younger, she took the pictures down,
explaining to Father that she did not want to
look at them. Father denied any responsibility
for the difficulties in his relationship with J.D.
and her desire not to have forced visitation
with him, attributing the problems entirely to
Mother's alleged
[791 S.E.2d 26]
efforts to alienate him from J.D. The parties
agreed at the hearing to present closing
arguments and motions for attorney fees by
briefs, which the parties then filed on June 15.
On July 1, 2015, the trial court entered an
order granting Mother's complaint for
modification of visitation; on July 6, the court
entered
an
order
awarding
Mother
$46,593.05 in attorney fees; and on July 7,
the court entered an order denying Father's
motion to dismiss Mother's complaint.1
[299 Ga. 769]
In the modification order, the trial court
found that J.D. was living “a life full of stress,
anxiety and turmoil” as a result of the
inconvenient
visitation
arrangement
established by the divorce decree. The court
noted its opportunity to observe Father's
demeanor and found that he was “convinced
that he could have a ‘father-daughter
relationship’ by force” and was “out of touch
with the depth and severity of his daughter's
anger and resentment.” In the attorney fees
order, the court rejected Father's claim that
Mother was “systematically alienating” J.D.
from him, finding instead that “Father's
behavior was a huge contributor” to the
breakdown of his relationship with J.D., that
he had “wielded his ‘I'm the boss of you’

father card over the child like a sledge
hammer in spite of his fragile relationship
with her,” and that “throughout Father's
testimony, he was clear that his support, love,
attention, guidance and rearing of J.D. and
her siblings would be on his terms and that
would be revoked if his children did not
behave exactly as he demands.” The court
also found that, despite his recognition that
his relationships with all three of his children
were strained, Father “nonetheless still
travel[ed] the path to reconciliation via
threats, numerous court filings, and repeated
police involvement.”
The court noted that it had “seriously
considered” ordering reunification therapy
for Father and J.D. until “it became obvious”
that such a requirement “would likely be a
waste of time and money and a source of
more frustration” given the level of J.D.'s
anger towards Father. The court therefore
granted Mother's request to modify the
parenting plan to require J.D. to visit Father
only at times they mutually agree on, thereby
eliminating the visitation by “force and
intimidation” that was driving Father and
J.D. further and further apart.
On the issue of attorney fees, the trial court
found that Father “turned a simple litigation
into a complex one” with numerous court
filings and abusive discovery requests and by
threatening Mother with criminal prosecution
for misdemeanor interference with child
custody and arrest from her job in connection
with a settlement proposal that would have
required her to pay his attorney $55,000. The
court ordered Father to pay Mother
$46,593.05 in fees, in monthly increments of
$5,000.
On July 28, 2015, Father filed a timely notice
of appeal to this Court, specifying that he was
challenging the orders granting Mother's
[299 Ga. 770]
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modification complaint, awarding Mother
attorney fees, and denying his motion to
dismiss.2
2. Before we consider Father's enumerations
of error, we address this Court's jurisdiction
to decide this appeal. See Lay v. State, 289
Ga. 210, 211, 710 S.E.2d 141 (2011) (“ ‘[I]t is
the duty of this Court to
[791 S.E.2d 27]
inquire into its jurisdiction in any case in
which there may be a doubt about the
existence of such jurisdiction.’ ” (citation
omitted)). Under the current scheme of
appellate court jurisdiction, this Court has
subject matter jurisdiction over appeals in
“[a]ll divorce and alimony cases.” Ga. Const.
of 1983, Art. VI, Sec. VI, Par. III (6). An
appeal from any judgment other than a final
judgment and decree of divorce that involves
only issues of child custody (including
visitation rights) falls within the jurisdiction
of the Court of Appeals. See Carter v. Foster,
247 Ga. 26, 26, 273 S.E.2d 614 (1981) ;
Munday v. Munday, 243 Ga. 863, 864, 257
S.E.2d 282 (1979).

award on OCGA § 9–15–14, see Division 5
below, that argument goes to the merits of
Father's claim and does not alter our
jurisdictional analysis. Accordingly, this
appeal invokes—if only barely—this Court's
subject matter jurisdiction.
[299 Ga. 771]
We note, however, that during this year's
legislative session, the General Assembly
passed, and the Governor then signed into
law, the Appellate Jurisdiction Reform Act of
2016, Ga. L. 2016, p. 883, which gives the
Court of Appeals subject matter jurisdiction
over “[a]ll divorce and alimony cases” in
which a notice of appeal or application to
appeal is filed on or after January 1, 2017. Id.
§ 3–1 (codified at OCGA § 15–3–3.1 (a) (5) ).
Thus, appeals in future cases of this sort will
go to the Court of Appeals instead of this
Court. See Williford v. Brown, 299 Ga. 15, 16–
17 & n.1, 785 S.E.2d 864 (2016) (recognizing
that the need for Georgia's appellate courts
and litigants to engage in many intricate
jurisdictional analyses of this sort will soon
begin to dissipate).
We can now turn to Father's enumerations.

However, an award of attorney fees under
OCGA § 19–6–2 is an “intrinsic part of
temporary alimony,” as its purpose is to
enable the recipient party to contest all issues
in the pending action for alimony, divorce
and alimony, or contempt of court arising out
of an alimony or a divorce and alimony case.
Scott v. Scott, 251 Ga. 619, 620, 308 S.E.2d
177 (1983). Thus, an appeal challenging an
award of attorney fees under § 19–6–2
qualifies as a “divorce and alimony case[ ]”
that falls within this Court's current subject
matter jurisdiction. See Tucker v. Tucker, 164
Ga.App. 477, 477, 298 S.E.2d 159 (1982)
(physical precedent only). See also, e.g., Haim
v. Haim, 251 Ga. 618, 618, 308 S.E.2d 179
(1983). Although we ultimately agree with
Mother's argument that the trial court's
reference to § 19–6–2 was a mere scrivener's
error and that the court actually based the

3. Father contends first that OCGA §§ 19–9–
23 and 19–9–24 required the trial court to
dismiss Mother's October 2014 complaint for
modification of his visitation rights. We
disagree.3
(a) In 1977, this Court noted its
concern
about
the number of cases in which
children are illegally seized or
illegally detained at the end of
visitation periods by their
noncustodial parents, as well as
those where a parent is
personally served with a
petition when he arrives to
return his children home, as in
this case. We believe that by
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denying
these
parents
a
convenient forum in which to
relitigate
custody,
these
practices may be reduced or
stopped altogether. It is thus in
the public interest to discourage
such conduct without any
prejudice whatsoever to the
noncustodial parent's right to
bring such a petition where the
legal
custodian,
and
the
children, reside.
Matthews v. Matthews, 238 Ga. 201, 203, 232
S.E.2d 76 (1977). The following year, the
General Assembly responded to this problem
by enacting the Georgia Child Custody
Intrastate Jurisdiction Act of 1978, Ga. L.
1978, p. 1957 (“CCIJA”), and Georgia's
version of the Uniform Child Custody
Jurisdiction Act, Ga.
[791 S.E.2d 28]
L. 1978, p. 258 (“UCCJA”). See Sweeney v.
Sweeney, 241 Ga. 372, 374–375, 245 S.E.2d
648 (1978)
[299 Ga. 772]
(plurality opinion). The CCIJA is codified at
OCGA §§ 19–9–20 to 19–9–24.4
(b) We first consider OCGA § 19–9–23.5
Subsection (a) requires that any complaint
seeking to change which parent has the
majority of parenting time must be brought as
a separate action in that primary physical
custodian's county of residence.6 Subsection
(b) requires that any complaint by the
primary physical custodian seeking a change
in custody or a change of the other parent's
visitation rights also must be brought as a
separate action, but in the other parent's
county of residence. Subsections (c) and (d)
then prevent litigants from evading the
pleading and venue strictures of subsections
(a) and (b) through the procedures for habeas
corpus, see OCGA §§ 9–14–1 to 9–14–23, or

by invoking provisions of the Civil Practice
Act that allow or require aggregation of
claims involving the same parties or general
subject matter, see, e.g., OCGA § 9–11–13
(counterclaims).
Father relies on § 19–9–23 (c) (2), which
prohibits a complaint seeking to obtain a
change of visitation rights from being made
“[i]n response to any [non-habeas corpus]
action or motion seeking to enforce a child
custody order.” Pointing to the contempt
petition that he filed in the divorce action in
August 2014, seeking to enforce the parties'
child custody order—in particular, the
minimum visitation schedule in the parenting
plan—Father argues that Mother's
[299 Ga. 773]
complaint for modification of his visitation
rights, which she filed two months later, was
impermissibly made “[i]n response to” his
contempt action. Mother's modification
complaint may have been prompted, at least
in part, by Father's filing of his contempt
petition against her, but OCGA § 19–9–23 is
not concerned with the motivations behind
the proceedings it addresses.
Rather, the statute regulates how and where
complaints to change custody (and visitation)
may be pursued, and Mother did not file her
modification action as a responsive pleading
or counterclaim in Father's divorce contempt
action. Instead, she did exactly what § 19–9–
23 (b) required her to do to obtain
modification of Father's visitation rights: she
filed a “complaint ... seeking a change of ...
[his] visitation rights ... as a separate action”
in Father's county of residence “in compliance
with Article VI, Section II, Paragraph VI of
the Constitution,” which generally requires
civil cases to be venued “in the county where
the defendant resides.” See Jones v. Jones,
256 Ga. 742, 743, 352 S.E.2d 754 (1987) (“The
custodial parent, in this case the mother,
sought to have the father's visitation rights
modified and brought a separate action in the
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county of residence of the father, the
noncustodial parent. This was proper under
OCGA § 19–9–23 (a).”7 );
[791 S.E.2d 29]
Alberti v. Alberti, 320 Ga.App. 724, 728, 741
S.E.2d 179 (2013) (holding that a father's
petition to change custody was not barred by
§ 19–9–23 (c) (1) even though it was
“predicated on the [m]other's successful
petition for habeas corpus,” because it was
properly filed as a separate action in the
mother's county of residence).
Indeed, not long after the CCIJA was enacted,
this Court encouraged parents to follow the
course that Mother pursued in order to obtain
a change of primary physical custody or
visitation rights following efforts by the other
parent to enforce the existing child custody
order. See Hutto v. Hutto, 250 Ga. 116, 118,
296 S.E.2d 549 (1982) (explaining that a
father with visitation rights who was
prevented by what is now § 19–9–23 (c) (1)
from filing a counterclaim seeking a change of
custody in response to the mother's petition
for habeas corpus filed in father's county of
residence was not without recourse, as he
could file a separate complaint seeking a
change of custody in the mother's county of
residence). In short, OCGA § 19–9–23
governs how and where an action seeking a
change of primary physical custody or
visitation rights must be filed, not whether
such an action can be filed at all when a child
custody
[299 Ga. 774]
enforcement action by the other parent is
pending. Thus, § 19–9–23 did not require the
trial court to grant Father's motion to dismiss.
(c) We turn next to OCGA § 19–9–24.8 Father
relies on subsection (b), which says that the
primary physical custodian shall not be
allowed to “maintain” a civil action for,
among other things, change of visitation

rights for “so long as visitation rights are
withheld in violation of the custody order.”
(Emphasis added.) Subsection (a) contains a
reciprocal bar preventing a parent with
visitation rights from maintaining a civil
action for change of custody for “so long as
custody of the child is withheld from [the
primary physical custodian] in violation of
the custody order.” See Hutto, 250 Ga. at 117,
296 S.E.2d 549 (holding that it was error to
allow a father to maintain an action for
change of custody “even though he was
withholding custody of the child from the
mother ... in violation of the custody order”).
In his brief to this Court, Father asserts that
the trial court found that Mother had
“withheld visitation,” referring to the court's
February 12 and July 1, 2015 contempt
orders. That is not true. In its February 12
contempt order, the trial court specifically
declined to find that Mother violated the
divorce decree with respect to Father's
visitation with J.D. And in its July 1 contempt
order, the court found that Mother violated
the divorce decree by interfering with
Father's visitation on a few occasions, not that
she was withholding visitation from him
altogether. Father's not receiving his full
scheduled visitation on a particular occasion
does not equate to a finding that Mother was
affirmatively precluding him from visitation
with J.D. Indeed, Mother testified at the June
4, 2015 hearing that she had never withheld
visitation from Father and offered text
messages from J.D. stating that Mother did
not prevent any visits with Father, and the
trial court was entitled to credit that evidence.
Compare Avren v. Garten, 289 Ga. 186, 187,
710 S.E.2d 130 (2011).9 Thus, the
[791 S.E.2d 30]
trial court
[299 Ga. 775]
also did not err in declining to dismiss
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Mother's modification complaint pursuant to
OCGA § 19–9–24 (b).
4. Father claims that the trial court erred in
modifying his visitation rights to require him
to arrange visitation with J.D. at times that
are mutually agreeable. In a dispute between
two fit parents,
“[a] trial court faced with a
petition for modification of
child custody is charged with
exercising its discretion to
determine what is in the
children's best interest. A trial
court's decision regarding a
change in custody/visitation will
be upheld on appeal unless it is
shown that the court clearly
abused its discretion. Where
there is any evidence to support
the trial court's ruling, a
reviewing court cannot say there
was an abuse of discretion.”
Coppedge v. Coppedge, 298 Ga. 494, 499, 783
S.E.2d 94 (2016) (citation omitted).
Father first seeks to avoid this daunting
standard of appellate review by demanding a
do-over in the trial court, claiming that his
due process rights were violated because
“there was no trial on [Mother's complaint]
for modification.” This claim is belied by the
record. On June 4, 2015, the trial court held
an evidentiary hearing on “everything”
pending in both the modification and
contempt cases, which included Mother's
October 2014 complaint for modification of
Father's visitation rights; the court had sent
counsel for both parties an email, listing both
the modification and contempt case numbers,
“to confirm that the final trial in both of these
cases has been specially set for June 4, 2015,”
and Father referenced the June 4 trial date in
both his pre-hearing and post-hearing filings
in the modification action. Moreover, at the
hearing the parties presented not only
evidence on the specific contempt claims that

Father had raised but also extensive evidence
on the need for modification of the existing
parenting plan, including the testimony of
both parties and voluminous written
communications among Father, Mother, and
J.D.
Turning to the merits of the modification
ruling, Father contends that the trial court
failed to consider whether modification was
in J.D.'s best interests and whether some
remedy other than requiring
[299 Ga. 776]
Father to arrange visitation with his then–
almost–16–year–old daughter at mutually
convenient times would be more appropriate.
In particular, Father points to his request for
mandatory reunification therapy with J.D.,
but the court explained in its order that it
“seriously considered” that request until “it
became obvious to the Court that, given the
level of J.D.'s anger, this would likely be a
waste of time and money and a source of
more frustration.” Father disputes the trial
court's factual findings and asserts—with no
apparent basis other than his displeasure with
the court's ruling—that “the court ignored
evidence” in his favor that was presented at
the hearing.
Father claims that the “court found [Mother]
engaged in an incessant pattern of
contemptuous interference with visitation
even after the court told her to stop.” In
reality, while recognizing that Mother is “not
without fault,” the court found that the acts
she had committed in contempt of the court's
orders were done “in order to assist the child
in navigating this difficult situation [with
Father]” and that she “has been trying
unsuccessfully to find ways to support a
troubled child while at the same time
avoiding contempt of the Court's Orders.”
Father also repeatedly mischaracterizes the
trial court's ruling that he must arrange his
visitation
with
his
now–17–year–old
daughter at mutually convenient times as a
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“termination of [his] parenting time.”
Instead, Father may actually spend more time
with J.D. than he did under the previous
plan—if he treats her with sufficient respect
and kindness that she is willing to be with
him and thereby alleviates what the court
“sadly” found to be J.D.'s “significant stress
and emotional hardship resulting from the
[previous]
inconvenient
visitation
arrangement.” The record shows that the trial
court did not seek to end J.D.'s relationship
with her father, but rather to rejuvenate it by
modifying a visitation scheme that the court
found J.D. perceived to be based on Father's
“force and intimidation.”
[791 S.E.2d 31]
Ample evidence supported the court's
modification of Father's visitation rights to
change his time with J.D. to mutually agreed
dates and times. See Andersen v. Farrington,
291 Ga. 775, 777, 731 S.E.2d 351 (2012)
(recognizing the discretion of a trial court to
“impose
reasonable
restrictions
upon
visitation as the circumstances may require,”
including
preconditions
to
exercising
visitation). Indeed, the modified visitation
arrangement as to J.D. is the same “mutually
agreeable” times arrangement to which
Father agreed in the original parenting plan
as to her brother Eric when he was about
J.D.'s current age. See Doritis v. Doritis, 294
Ga. 421, 425, 754 S.E.2d 53 (2014) (upholding
a trial court's exercise of discretion in
determining that compelled counseling or
visitation with a father would not be in the
best interests of his 17–year–old child).
[299 Ga. 777]
Finally, while the trial court's order does not
use the term “best interests of the child,”
OCGA § 19–9–3 (a) (3), (5), there is no
indication in the record that the trial judge—
who has extensive experience with child
custody matters—applied any other standard.
Indeed, the court's order is squarely focused
on what visitation arrangement is in J.D.'s—

rather than her Father's—best interests. See
Davis v. Bushnell, 245 Ga.App. 221, 223, 537
S.E.2d 477 (2000) (“ ‘In the absence of a
contrary showing, the trial court will be
presumed to have followed the law.’ ”
(citation omitted)).
5. Father contends that the trial court denied
him due process in awarding Mother attorney
fees in the July 6, 2015 order because the
award was made under an inapplicable
statute. The three-page order said in
conclusion, “Pursuant to OCGA Sec. 19–6–2,
the Court hereby awards fees to the Mother
for this modification action in the amount of
$46,593.05.” As Father correctly points out,
this award was not proper under the statute
cited, because OCGA § 19–6–2 authorizes an
award of attorney fees only in an “action ... for
alimony, divorce and alimony, or contempt of
court arising out of either an alimony case or
a divorce and alimony case, including but not
limited to contempt of court orders involving
property division, child custody, and child
visitation rights.” OCGA § 19–6–2 (a).
Mother's separate action to modify Father's
visitation rights was not such a proceeding.
Mother concedes this point, but she argues
that the award should be affirmed because the
trial court clearly meant to make the award
pursuant to OCGA § 9–15–14 (b) and the
reference in the order to § 19–6–2 was just a
scrivener's error. We agree.
OCGA § 9–15–14 (b) authorizes the
assessment of “reasonable and necessary”
attorney fees and litigation costs in civil cases
against a party that has “unnecessarily
expanded the proceeding by ... improper
conduct, including ... abuses of discovery
procedures.” Mother requested an award
pursuant to OCGA § 9–15–14 (b) in multiple
court filings in her modification case,
including her post-hearing brief on attorney
fees; she did not request fees under § 19–6–2.
Furthermore, the order making the award
contained findings that one would expect to
see in an award made pursuant to § 9–15–14
(b). Specifically, the trial court found that
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Father “turned a simple litigation into a
complex one” by, among other things, filing
five motions to dismiss Mother's complaint
for modification; sending Mother 517
requests to admit in this case and Father's
divorce contempt case; requesting the
appointment of a guardian ad litem six weeks
before the trial was scheduled to start;
threatening Mother with prosecution for
criminal interference with custody and with
[299 Ga. 778]
arrest from her job; and making these threats
in connection with a settlement proposal that
would have required Mother to pay Father's
lawyer $55,000.
Thus, while the trial court erroneously cited
OCGA § 19–6–2, this clerical error does not
require reversal of the attorney fees award.
See Williams v. Becker, 294 Ga. 411, 413 n.1,
754 S.E.2d 11 (2014) (rejecting the argument
that reversal was required where the trial
court purported to award attorney fees
pursuant to “OCGA § 19–15–14”—a
nonexistent statute—because a review of the
record, including the trial court's order,
showed that “the reference to OCGA § 19–15–
14 was a scrivener's error” and that “the court
clearly meant to cite OCGA § 9–15–14 ”). See
also Viskup v. Viskup, 291 Ga. 103, 106, 727
S.E.2d 97 (2012) (explaining that this
[791 S.E.2d 32]
Court may review the record to determine the
statutory basis of an attorney fees order).
Father also asserts that his due process rights
were violated because the award was made
without a written motion, without a hearing,
and without any supporting evidence.
However, the record shows that Mother
repeatedly asked the trial court in written
filings for an order awarding her attorney fees
under OCGA § 9–15–14 and also made an
oral request for fees at the June 4, 2015
hearing. See OCGA § 9–11–7 (b) (describing a

“motion” as an “application to the court for an
order ... which, unless made during a hearing
or trial, shall be made in writing”). And at the
end of that hearing, during a discussion of the
parties' dueling requests for attorney fees, the
court asked: “The first question is, are we
waiving a fee hearing? If not, we might as well
go ahead and set that and then if you want to
do your closings on brief—I don't really care
how you want to do it.” Father's counsel
replied, “I prefer closing on brief.... We'll do
[a] brief on fees as well,” and Mother's
counsel said, “I'm fine with that.” The parties
then submitted briefs that included their
arguments on the fees requests, and Mother's
brief attached an affidavit by her attorney
showing the attorney fees that Mother
incurred supported by detailed billing records
and asserting their reasonableness.10 The
court referenced those submissions in its fees
order. We see no error. See Ellis v. Caldwell,
290 Ga. 336, 340, 720 S.E.2d 628 (2012)
(“[A] party may waive an evidentiary hearing
on a motion for attorney fees.”). See also
Windham v. Araya, 286 Ga. 501, 503–504,
690 S.E.2d 168 (2010) (recognizing that even
an untimely affidavit may provide sufficient
proof to support an award of attorney fees as
long as the opposing
[299 Ga. 779]
party had an opportunity to respond before
the order awarding fees was entered).
6. On July 7, 2016, more than two months
after Father filed his initial brief on April 20,
raising the enumerations of error addressed
above, he filed a “Replacement Brief”
attempting to raise three additional
enumerations of error. Remarkably, Father
filed this brief on the Thursday before the oral
argument on Monday, July 11, and he did so
despite this Court's entry of an order on July
5 denying the request he made earlier that
day for permission to file a supplemental
brief. This Court's rules require an appellant's
brief to be filed within 20 days after the case
is docketed, unless the Court grants an
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extension of time (which Father did not seek),
and enumerations of error must be filed as a
part of that brief. See Supreme Court Rules 10
and 19. See also OCGA § 5–6–40. Rule 24
permits the filing of a supplemental brief if a
party is not seeking only to circumvent the
page limits of Rule 20, but Rule 24 “is not a
means by which a party may circumvent the
requirement that enumerations of error be
timely submitted.” Willis v. Willis, 288 Ga.
577, 582, 707 S.E.2d 344 (2011). Accordingly,
we will not consider the additional
enumerations of error first raised by Father in
his “Replacement Brief.” See id.
Judgment affirmed.
All the Justices concur.
-------Notes:

the two appeals were initially docketed as a
single Case No. S16A1210. On April 21, 2016,
this Court entered an order splitting out
Father's appeal in his contempt action, which
was then docketed as Case No. S16A1354,
leaving this appeal from the modification
action as Case No. S16A1210. Oral argument
was held on July 11, 2016.
Father also contends that the trial court
erred in denying his motion to dismiss
because Mother “did not timely oppose” the
motion. Father cites no authority in support
of this contention. In fact, there is no
requirement that a motion to dismiss be
granted, without regard to its merits, simply
because no response was filed. See Cogland v.
Hosp. Auth. of Bainbridge, 290 Ga.App. 73,
76, 658 S.E.2d 769 (2008) (“ ‘[T]here is no
such thing as a default judgment on the
pleadings.’ ” (citation omitted)).
3

In 2001, the General Assembly replaced the
UCCJA with Georgia's version of the Uniform
Child Custody Jurisdiction and Enforcement
Act or UCCJEA, Ga. L. 2001, p. 129 (codified
at OCGA §§ 19–9–40 to 19–9–104 ).
4

On July 1, the trial court also entered an
order on Father's contempt petitions, finding
Mother in contempt in several respects
related to visitation, and on July 6, the court
entered an order granting Father $5,732.80
in attorney fees related to his contempt
petition resolved by the February 12, 2015
contempt order.
1

Father's notice of appeal directed the trial
court clerk to omit from the appellate record
“all portions of the transcribed hearing on
January 27, 2015” and “all portions of the
hearing on June 4, 2015 after argument of the
motions to dismiss ... up until the few final
minutes of the hearing when attorney's fees
were discussed.” The record on appeal does
not contain a transcript of the January 27
hearing, although it contains a full transcript
of the June 4 hearing. The notice of appeal,
which Father also filed in his divorce
contempt action against Mother, contained
the case style and trial court case number of
both his divorce contempt action and
Mother's modification action. Records in each
action were forwarded to this Court, where
2

5

OCGA § 19–9–23 says in full:
(a)
Except
as
otherwise
provided in this Code section,
after a court has determined
who is to be the legal custodian
of a child, any complaint
seeking to obtain a change of
legal custody of the child shall
be brought as a separate action
in the county of residence of the
legal custodian of the child.
(b) A complaint by the legal
custodian seeking a change of
legal custody or visitation rights
shall be brought as a separate
action in compliance with
Article VI, Section II, Paragraph
VI of the Constitution of this
state.
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custody of the child is withheld
from the legal custodian in
violation of the custody order.

(c) No complaint specified in
subsection (a) or (b) of this
Code section shall be made:

(b) A legal custodian shall not
be allowed to maintain any
action for divorce, alimony,
child custody, change of
alimony, change of child
custody, or change of visitation
rights or any application for
contempt of court so long as
visitation rights are withheld in
violation of the custody order.

(1) As a counterclaim or in any
other manner in response to a
petition for a writ of habeas
corpus seeking to enforce a
child
custody
order;
or
(2) In response to any other
action or motion seeking to
enforce a child custody order.
(d) The use of a complaint in the
nature of habeas corpus seeking
a change of child custody is
prohibited.
The term “legal custodian” as used in the
CCIJA means, “[w]here custody of a child is
shared by two or more persons or where the
time of visitation exceeds the time of custody,
that person who has the majority of time of
custody or visitation.” OCGA § 19–9–22 (2).
To avoid confusion with the term “legal
custodian” as used in other areas of family
law, we will refer to the CCIJA legal custodian
as the “primary physical custodian.”
6

While Jonesrefers to § 19–9–23 (a), the
mother in that case was clearly the primary
physical custodian, so the reference should
have been to subsection (b). Like trial courts,
see Division 5 below, this Court makes the
occasional scrivener's error.
7

We have some doubt about our indication in
Avrenthat past instances of withholding,
rather than withholding of custody or
visitation at the time that the trial court is
deciding how to proceed in the newly filed
action, would bar the new action under OCGA
§ 19–9–24 (b). But we need not resolve that
issue to decide this case, as the record
evidence here is factually quite distinct from
the record in Avren, where the evidence
showed that the father's scheduled visitation
with a child under age 14 had not taken place
on over 100 dates in an eight-month period,
the mother admitted impeding visitation, and
“the trial court found at the hearing that [the
mother] had withheld visitation.” Avren, 289
Ga. at 187, 710 S.E.2d 130.
9

Father's counsel also submitted an affidavit
regarding her fees, but as a separate
document.
10

-------8

OCGA § 19–9–24 says in full:
(a) A physical custodian shall
not be allowed to maintain
against the legal custodian any
action for divorce, alimony,
child custody, change of
alimony, change of child
custody, or change of visitation
rights or any application for
contempt of court so long as
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DELGADO
v.
COMBS.
No. A11A1948.
Court of Appeals of Georgia.
Feb. 29, 2012.
[724 S.E.2d 437]
Capers, Dunbar, Sanders, Bruckner & Bellotti,
Amanda Medlin Bellotti, Augusta, for
appellant.
John Andrew Tisdale, Evans, for appellee.
DILLARD, Judge.
[314 Ga.App. 419] Elizabeth Delgado
appeals from the Superior Court of Columbia
County's order granting sole legal and
physical custody of her minor daughter, A.C.,
to the child's father, Craig Combs, and
denying Delgado visitation except as
approved by Combs, thereby modifying an
initial custody determination made by a court
in Kansas. In [314 Ga.App. 420] several
enumerations of error, Delgado contends that
the trial court erred in its exercise of
jurisdiction under the Uniform Child Custody
Jurisdiction
and
Enforcement
Act
(UCCJEA).1 For the reasons set forth infra, we
reverse the trial court's order modifying
custody of the parties' daughter because the
Georgia
court
lacked
subject-matter
jurisdiction.
The record reflects that on December 4,
2008, the District Court of Reno County,
Kansas, issued an order approving a custody
agreement between Delgado and Combs, in
which the parties would share “joint care,
custody, and control” of A.C., and Delgado

would serve as her residential custodian
except during defined visitation periods with
Combs. Thereafter, on May 26, 2009, the
same court entered an order transferring
physical custody to Combs for the 2009–2010
school year, at which point Combs had
relocated from Kansas to Georgia. This order
further set forth a visitation schedule between
Delgado and A.C. for the remainder of 2009
and 2010, and provided that the parties could
agree to the child remaining with Combs in
Georgia for the 2010–2011 school year.
On November 4, 2010, Combs filed an
Emergency Petition to Modify Custody and
Visitation in the Superior Court of Columbia
County, Georgia, seeking to invoke the court's
jurisdiction pursuant to OCGA § 19–9–64 “to
make a temporary emergency order to protect
[A.C.] from being subjected to or threatened
with mistreatment or abuse.” The petition
admitted
that
an
initial
custody
determination had been made in Kansas. It
further alleged that Delgado's last known
[724 S.E.2d 438]
address was in Hutchinson, Kansas, and that
she had neither maintained contact with
Combs and A.C. concerning her whereabouts
nor exercised visitation with A.C. to the extent
allowed by the Kansas order. The petition
further alleged that Delgado was “believed to
be using illegal substances, specifically
methamphetamine.” Thus, Combs sought an
award of sole legal and physical custody of
A.C. and a temporary stay of Delgado's
visitation privileges “until such time as she
demonstrates that she can maintain a stable
residence and remain drug-free for a period
of sixty (60) days.”
On this same day, Combs filed a Motion
for Service by Publication, which also alleged
that Delgado had made her whereabouts
unknown, that she was believed to be “living a
transient lifestyle in which she does not have
a permanent address but moves from location
to location in search of illegal drugs,” and that
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service could only be perfected by publication.
Attached to the motion was an affidavit by
Combs, in which he averred Delgado's last
known [314 Ga.App. 421] address to be in
Hutchinson, Kansas; that he did not know her
current place of residence; that he had
“exercised due diligence, including calling
known relatives and friends and searching on
the internet to locate [Delgado]” but had been
unsuccessful; and that Delgado was not
residing in Georgia.
The trial court granted Combs's motion
for service by publication, and the clerk of
court then sent a copy of the notice, order,
and complaint by certified mail to what
Combs claimed was Delgado's last known
address in Hutchinson, Kansas.2 On
December 15, 2010, an affidavit of publication
was filed with the court, showing that notice
regarding the emergency petition had been
published in a newspaper of general
circulation in Columbia County, Georgia, on
November 21 and 28 and on December 5 and
12.
The trial court conducted an emergency
ex parte hearing on November 12, 2010
(before notice had even been published), at
which point Combs's attorney informed the
court as follows:
Last week, Mr. Combs was called by the
defendant and she has now informed him of
her address. That is in Kansas. Now, that
creates an issue, as far as jurisdiction is
concerned, but it also—for purposes of service
of the complaint, what we have done is we
have gone ahead and sent—sent it up for
personal service to Kansas to her county to
the sheriff up there. That was sent up Tuesday
of this week, so we're attempting to serve her
both personally and by publication now.
The trial court then indicated its intent to
invoke emergency jurisdiction pursuant to
OCGA § 19–9–64, but acknowledged that
unless the court in Kansas “relinquishes it's
[sic] continuing jurisdiction, then it is a

superior jurisdiction over this one, as long as
either one of you or the child resides in
Kansas.”
Nevertheless, following this hearing, the
trial court entered an Emergency Ex Parte
Order on December 7 and found that despite
the initial custody determination by Kansas,
jurisdiction and venue were proper in Georgia
pursuant to OCGA § 19–9–64's emergency
jurisdiction.3 The court further found that it
was appropriate to grant the requested
emergency relief and ordered that primary
[314 Ga.App. 422] physical custody of A.C.
remain with
[724 S.E.2d 439]
Combs and visitation with Delgado be stayed
until the court could issue a further order.4
Thereafter, on January 7, 2011, a sheriff's
entry of service was filed with the trial court,
which showed that on November 17, 2010,
personal service was attempted at the
Hutchinson, Kansas address that Combs
admitted Delgado had provided. The return of
service reflected that “diligent search” was
made for Delgado at that address but that she
was “not to be found in the jurisdiction....” 5
Finally, after holding a 30–day
conference hearing on January 6, the trial
court entered an order 20 days later, finding
that personal service upon Delgado had been
attempted but had failed and that service was
made by publication. The court further found
that Delgado had purposefully evaded service
and that “such conduct should not and will
not frustrate the jurisdiction of this [c]ourt.”
Thus, the court determined that it had
temporary emergency jurisdiction pursuant
to OCGA § 19–9–64(a) and jurisdiction to
permanently modify the prior custody
determination by Kansas pursuant to OCGA §
19–9–63.
In this regard, the trial court found that
A.C. had been a resident of Georgia for at
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least 18 months and that neither parent
resided in Kansas. The court further held that
Delgado was in default for failing to file an
answer, and accordingly, the court deemed
the allegations of Combs's emergency petition
as admitted—i.e., that Delgado was using
illegal drugs and had failed to maintain
contact with A.C. The court ultimately
modified
Kansas's
initial
custody
determination by placing sole legal and
physical custody of A.C. with Combs and
limiting visitation with Delgado to only that
approved by Combs.

affidavit, in which he averred to having only
one Kansas address for Delgado and that her
mother had informed him in October 2010
that she was unsure of Delgado's
whereabouts. He further averred that he
spoke to Delgado on November 3, 2010;
learned of her new Kansas address on
November 5; and attempted to personally
serve her thereafter. Finally, he averred to
speaking with Delgado in December 2010 and
said that she questioned him then as to the
court's emergency ex parte order, which she
had apparently received.

On February 16, 2011, Delgado filed a
Motion to Set Aside Judgment, in which she
contended that she did not receive notice of
the trial court's proceedings. She argued that
the final order should be set aside due to
insufficient service, lack of personal
jurisdiction, and lack of subject-matter
jurisdiction. Additionally, the motion alleged
that Delgado had informed Combs of her
address on October 10, 2010, and that Combs
could have obtained her whereabouts if he
[314 Ga.App. 423] had actually questioned
her friends and family. Delgado further
detailed numerous instances of contact
between Combs, Delgado, and their families
during the pendency of the proceedings and
asserted that Combs never indicated that he
was searching for Delgado.6 Thus, Delgado
argued that the trial court had permitted
notice by publication based on a false affidavit
by Combs.

A hearing was held to address Delgado's
motion on February 25, at which point the
trial court rejected each of her arguments and
opined that in addition to its initial
jurisdictional findings, Georgia was also a
more convenient forum. And on March 24,
2011,

Additionally, Delgado argued and averred
that she resided at the address where
personal service was attempted but that she
lived in a trailer located at the back of the
property. And although a card left at a house
on the property in November 2010 advised
Delgado that there were documents to pick up
at the local courthouse, according to Delgado,
the card did not specify the type of documents
or what they concerned.
In response to Delgado's motion to set
aside judgment, Combs filed a second

[724 S.E.2d 440]
the court entered a second amended final
order 7 to add its finding that Georgia “was a
more convenient forum than Kansas in which
to litigate the issue of modification” of the
prior Kansas order. That same day, the court
issued an order denying Delgado's motion to
set aside judgment and her request for
attorney fees.
Finally, the record reflects that on March
30, 2011, the court in Kansas contacted the
court in Georgia “to determine which state
has jurisdiction over [A.C.] under the
[UCCJEA].” During that communication, the
parties were represented by attorneys in
Georgia and attorneys in Kansas. The court in
Kansas thereafter found that it had
continuing, exclusive jurisdiction over the
child custody issue between the parties
pursuant to that state's enactment of the [314
Ga.App. 424] UCCJEA,8 and questioned the
Georgia court's exercise of emergency
jurisdiction
and
service
of
process.
Ultimately, the Kansas court concluded that it
“does not believe the Georgia court has
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jurisdiction under the [UCCJEA],” but
nevertheless recognized that the Georgia
court had stated that it “was not deviating
from [the] Second Amended Order filed on
March 24, 2011.” Thus, because the court in
Kansas disagreed with the Georgia court and
“believe[d] it retain[ed] exclusive continuing
jurisdiction,” the Kansas court directed that,
“while not in anyway [sic] deferring to
Georgia or conceding the jurisdiction issue,”
further proceedings would be stayed in that
court pending this Court's review of the case.
This appeal follows.9
Delgado argues that the trial court erred
by (1) finding that it had subject-matter
jurisdiction under the UCCJEA, (2) failing to
specify a time limit in which Combs could
obtain an order from the court in Kansas
when the Georgia court exerted temporary
emergency jurisdiction, (3) failing to
communicate with the court in Kansas, (4)
finding that it had personal jurisdiction over
Delgado, (5) allowing service by publication,
(6) finding that Delgado purposefully evaded
service, and (7) denying her motion for
attorney fees. In response, Combs concedes
that enumerations of error (2) and (3) are
correct but argues that they are moot because
the court's final order is permanent, not
temporary.
At the outset, it is important to note that
the National Conference of Commissioners on
Uniform State Laws
promulgated the UCCJEA in 1997 to deal
with the problems of competing jurisdictions
entering conflicting interstate child custody
orders, forum shopping, and the drawn out
and complex child custody legal proceedings
often encountered by parties [when] multiple
states are involved. 10
Indeed, the UCCJEA has been called “a pact
among states limiting the circumstances
under which one court may modify the orders
of another.” 11 And Georgia adopted its
version of the UCCJEA in 2001, [314 Ga.App.

425] replacing our state's prior child custody
act,
because, in application, imprecision in
the prior act's language often allowed for the
existence of concurrent jurisdiction over
custody matters in multiple states, thereby
fostering competition among jurisdictions
and forum shopping by the parties. The
UCCJEA ... remedies these earlier unintended
problems
by
establishing
continuing
jurisdiction in the state in which the original
custody decree was entered.12
[724 S.E.2d 441]
Kansas, too, has adopted the UCCJEA,13 and
the versions adopted by Kansas and Georgia
contain similar—if not identical—provisions.
14

In applying and construing the
provisions of the UCCJEA as codified in
Georgia, we must consider “the need to
promote uniformity of the law with respect to
its subject matter among states that enact it.”
15 In accord with this mandate—and given the
relative dearth of Georgia law on this
subject—we will look to the cases of other
jurisdictions when appropriate to resolve the
issues in the case sub judice.
With these guiding principles in mind, we
turn now to Delgado's enumerations of error.
1. Delgado first argues that the trial court
erred in finding it had subject-matter
jurisdiction under the UCCJEA. We agree.
To begin with, we agree with Combs that
because the trial court's final order
permanently
modifies
the
custody
arrangement between the parties, any
arguments regarding temporary emergency
jurisdiction are moot because the court could
not use temporary emergency jurisdiction to
take the action that it did. 16 Thus, the
question before this Court is whether the trial
court lacked subject-matter jurisdiction to
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permanently modify the Kansas court's
order.17 And whether a trial court lacked
subject-matter jurisdiction is [314 Ga.App.
426] “an issue of law that we review de novo
for plain legal error.” 18
In facing a similar question to that before
us, i.e., whether a court of its state properly
exercised jurisdiction to modify the custody
determination made by another state, the
Supreme Court of Colorado recently held that
[b]ecause, under the UCCJEA, a new
state may not modify an out-of-state child
custody order unless it properly finds that the
issuing state has been divested of jurisdiction
(or declined to exercise it), the parent
petitioning the new state to assume
jurisdiction bears the burden of proving, not
only that the new state would have
jurisdiction to enter an initial child custody
order, but that the issuing state has lost or
declined to exercise jurisdiction as well. 19
We find this to be a reasonable burden to
place upon such a petitioner. 20 In that
regard, OCGA § 19–9–63 provides that,
except as allowed by the temporary
emergency jurisdiction provision of the
UCCJEA,21 a Georgia court may not modify a
child-custody determination made by a court
in another state unless
a court of this state has jurisdiction to
make an initial determination under
paragraph (1) or (2) of subsection (a) of Code
Section 19–9–61 and ... [t]he court of the
other state determines it no longer has
exclusive, continuing jurisdiction under Code
Section 19–9–62 or that a court of this state
would be a more convenient forum
[724 S.E.2d 442]
under Code Section 19–9–67; or ... [a] court
of this state or a court of the other state
determines that neither the child nor the
child's parents or any person acting as a
parent presently resides in the other state.22

As to this first requirement, a Georgia
court has jurisdiction to make an initial
custody determination under the relevant
portion of [314 Ga.App. 427] OCGA § 19–9–
61 if Georgia is the child's home state on the
date the proceeding is commenced or if
Georgia was the child's home state within six
months before the proceeding commenced
and a parent or person acting as a parent
continues to live in Georgia.23 Additionally, a
court in another state must not have
jurisdiction by reason of being the child's
home state or the court in the child's home
must have declined to exercise jurisdiction on
the ground that Georgia is the more
appropriate forum.24 Finally, the child and his
or her parents, or the child and at least one
parent or person acting as a parent, must
have a significant connection with Georgia
other than mere physical presence; and there
must be substantial evidence available in
Georgia “concerning the child's care,
protection,
training,
and
personal
relationships.” 25
And here, it is undisputed that Georgia
satisfied
the
relevant
“home
state”
requirements of OCGA § 19–9–61(a).
Nevertheless, Georgia failed to satisfy the
remaining requirements of OCGA § 19–9–63.
First, Combs readily admitted before the
trial court that the District Court of Reno
County, Kansas, made an initial custody
determination, and Kansas never determined
that it no longer had exclusive, continuing
jurisdiction.26 Additionally, although the
Georgia court determined that it provided a
more convenient forum than Kansas, OCGA §
19–9–63(1) specifies that the out-of-state
court must make this determination, not
Georgia,27 and Kansas has never made such a
determination. Accordingly, in the absence of
a determination by the District Court of Reno
County, Kansas, that it no longer had
continuing, exclusive jurisdiction or that
Georgia would be a more convenient forum,
Georgia could only have subject-matter
jurisdiction to modify the Kansas order if
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either a Georgia court or the court in Kansas
determined that “neither the child nor the
child's parents or any person acting as a
parent presently resides in [Kansas].” 28 And
here, although the Georgia court determined
that neither A.C. nor her parents were
presently residing in Kansas, it [314 Ga.App.
428] erred in doing so.
On the record before us—and on the state
of the record before the trial court when its
determination was made—Combs presented
no evidence to support a finding that Delgado
was not residing in Kansas. When the court
entered its final order, the only evidence
before it consisted of affidavits from Combs
and his attorney in support of a motion for
service of process by publication. And
although Combs alleged in that motion, his
supporting affidavit, and his emergency
petition that Delgado's whereabouts were
unknown, he never alleged that she no longer
resided in Kansas. Instead, he averred that
her last known address was in Kansas, and
personal service and service by certified mail
were thereafter attempted in Kansas.
Additionally, Combs's attorney informed the
court at the ex parte hearing that Delgado had
informed Combs of her most current address,
which was in Kansas.
Thus, when the court entered its final
order and found that Delgado no longer
resided
[724 S.E.2d 443]
in Kansas, there was a complete lack of
evidence—let alone any allegation—to support
same.29 Accordingly, the trial court erred in
determining that Delgado no longer resided
in Kansas,30 and the court lacked subjectmatter jurisdiction to permanently modify the
initial custody order entered in Kansas and
erred in denying Delgado's motion to set
aside judgment.31 And because Kansas retains
exclusive, continuing jurisdiction in this
matter, we reverse the trial court's order

modifying the custody determination by that
state.32
[314 Ga.App. 429] 2. Given our holding
in Division 1, and with the exception of
Delgado's enumeration of error regarding the
trial court's denial of her requested attorney
fees, we need not address Delgado's
remaining enumerations. With regard to the
contention that the trial court erred in
denying her attorney fees, we hold that it did
not.
Delgado requested attorney fees pursuant
to OCGA § 19–9–68 and OCGA § 19–9–92
under the UCCJEA and filed an affidavit in
support of same without objection. The trial
court denied both requests.33 Delgado
contends that this was in error and that she is
entitled to fees under both sections. We
disagree.
OCGA § 19–9–68 provides that if a
Georgia court declines to exercise its
jurisdiction because a person seeking to
invoke
jurisdiction
has
engaged
in
unjustifiable conduct, the court
shall assess against the party seeking to
invoke its jurisdiction necessary and
reasonable
expenses
including
costs,
communication expenses, attorney's fees,
investigative fees, expenses for witnesses,
travel expenses, and child care during the
course of the proceedings, unless the party
from whom fees are sought establishes that
the
assessment
would
be
clearly
inappropriate. 34
Delgado argues that she was entitled to fees
under this statutory provision because
Combs's “conduct was unjustifiable and the
court should have declined to exercise
jurisdiction and dismiss his petition.”
Although we agree that the trial court should
have declined to exercise jurisdiction
(because there was no evidence—or
allegation—to support its finding that
Delgado no longer resided in Kansas), we
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disagree with Delgado that the court should
have done so pursuant to OCGA § 19–9–68,
and thus, we do not order an award of
attorney fees.
[724 S.E.2d 444]
First, the plain meaning of OCGA § 19–
9–68 evinces that its intended focus concerns
the
requirements
for
subject-matter
jurisdiction, specifically as it concerns the
whereabouts of the child.35 Indeed,
subsection (a) of this statutory provision
makes clear that if a person has engaged in
unjustifiable conduct to invoke jurisdiction,
the trial court must decline to exercise that
jurisdiction unless (1) the child's parents or
persons acting as parents agree to the exercise
of jurisdiction, (2) a court in a state that
otherwise has jurisdiction under OCGA § 19–
9–61 through OCGA § 19–9–63 determines
that Georgia is a more appropriate forum, or
(3) no court of any other state would have
jurisdiction [314 Ga.App. 430] under OCGA §
19–9–61 through OCGA § 19–9–63.36
Additionally, subsection (b) provides that if a
Georgia
court
declines
to
exercise
jurisdiction, the court “may fashion an
appropriate remedy to ensure the safety of
the child and prevent a repetition of the
unjustifiable conduct ....” 37 And here, any
allegedly unjustifiable conduct on behalf of
Combs appears to have been with regard to
perfecting service of process upon Delgado.
As detailed supra, the trial court properly
found that Georgia was the child's home
state,38 but Combs never alleged or presented
evidence that Delgado no longer resided in
Kansas, which is why the trial court erred in
so holding.39 Thus, the court's improper
invocation of subject-matter jurisdiction was
due to its own error and not based on any
allegedly “unjustifiable conduct” by Combs.
Furthermore, the official comment to
UCCJEA § 208, upon which OCGA § 19–9–68
is modeled, specifies that the purpose of the
section “applies to those situations [in which]
jurisdiction exists because of the unjustified

conduct of the person seeking to invoke it,”
specifically, situations in which a parent
abducts a child.40 Prior to Georgia's
codification of the UCCJEA, our interstate
child custody act contained a similar
provision, which awarded attorney fees when
a parent took a child wrongfully or engaged in
“similar reprehensible conduct.” 41 And in the
case sub judice, there are no allegations or
[314 Ga.App. 431] evidence of the sort of
“unjustifiable conduct” that would warrant an
award of attorney fees pursuant to OCGA §
19–9–68.
As for OCGA § 19–9–92, this statutory
provision specifies that the court
shall award the prevailing party,
including a state, necessary and reasonable
expenses incurred by or on behalf of the
party, including costs, communication
expenses, attorney's fees, investigative fees,
expenses for witnesses, travel expenses, and
child care during the course of the
proceedings,
[724 S.E.2d 445]
unless the party from whom fees or expenses
are sought establishes that the award would
be clearly inappropriate.42
Delgado argues that because she should have
prevailed in the lower court, she should have
been awarded fees and expenses pursuant to
this statute. Again, although we agree that
Delgado should have prevailed below for the
reasons set forth in Division 1, we do not
agree that she is entitled to an award of
expenses and fees pursuant to OCGA § 19–9–
92.
The comment to UCCJEA § 312, upon
which OCGA § 19–9–92 is modeled, provides
that the act gives no special definition to the
term “prevailing party” and that each state
“will apply its own standard.” 43 And the
definitions in Georgia's codification of the
UCCJEA do not address the meaning of
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“prevailing party.” 44 But at least one other
state, Virginia, has determined that its
codification of this section does not
encompass awarding fees and expenses to a
party prevailing on the issue of jurisdiction. 45
And North Carolina has determined that the
section does not apply to a prevailing party on
a motion for contempt.46
In complying with the mandate that we
consider “the need to promote uniformity of
the [UCCJEA] with respect to its subject
matter among states that enact it,” 47 we, too,
hold that OCGA § 19–9–92 applies only to the
prevailing party in an enforcement [314
Ga.App. 432] proceeding.48 Indeed, in
Georgia's codification of the UCCJEA, Part 1
contains general provisions,49 PART 2
CONTAINS JUrisdictional requirements,50
PART 3 contains enforcement provisions,51
and Part 4 contains instructions for
construing the act.52 Thus, as with the similar
provisions in Virginia and North Carolina,
OCGA § 19–9–92 appears in the portion of
the UCCJEA that pertains to the enforcement
of child custody decrees, i.e., Part 3. And like
North Carolina, we consider our holding
further bolstered by the fact that Part 2
contains its own provision for fees and
expenses, namely OCGA § 19–9–68,
discussed supra.53
Accordingly, Delgado is not entitled to an
award of fees and expenses pursuant to OCGA
§ 19–9–92.
For all the foregoing reasons, we reverse
the trial court's judgment.
Judgment reversed.
MIKELL, P.J., and BOGGS, J., concur.
-------Notes:
1. OCGA

§ 19–9–40 et seq.

We note that although the items were
returned as undeliverable, the return-tosender sticker reflected that Delgado had a
new address in Hutchinson, Kansas.
2.

3. OCGA § 19–9–64(a) permits a Georgia
court to exercise “temporary emergency
jurisdiction if the child is present in this state
and the child has been abandoned or it is
necessary in an emergency to protect the
child because the child or a sibling or a parent
of the child is subjected to or threatened with
mistreatment or abuse.” When an initial child
custody determination has been made by a
different state, OCGA § 19–9–64(c) and (d)
set forth additional requirements for the
exercise of temporary emergency jurisdiction
by a Georgia court. See OCGA § 19–9–64(c)
(mandating that the order specify “a period
that the court considers adequate to allow the
person seeking an order to obtain an order
from the state having jurisdiction”); OCGA §
19–9–64(d) (mandating that upon being
informed of a prior custody determination by
another state, the Georgia court “shall
immediately communicate with the other
court”).
4. We note that the certificate of service
on this order reflects that it was mailed to
Delgado at yet another address in
Hutchinson, Kansas.

The record reflects this as being the
only attempt to personally serve Delgado at
this address.
5.

These allegations were supported by
affidavits from Delgado, her mother, and her
mother's boyfriend.
6.

The order was first amended in
February 2011 to correct a clerical error which
had stated that Delgado was served by
publication in a newspaper of general
circulation in Kansas when, in fact,
publication was made in a Georgia
newspaper.
7.
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8. See Kan. Stat. Ann. § 23–37,202
(codified at that time at Kan. Stat. Ann. § 38–
1349).
We granted Delgado's application for
discretionary appeal on May 12, 2011.

case, and normally does not arise by virtue of
one court declining jurisdiction in favor of
another otherwise not empowered to exercise
it.

9.

10. Friedman v. Eighth Judicial District
Court of the State, 264 P.3d 1161, 1165(II)(A)
(Nev.2011) (punctuation omitted). See
generally UCCJEA § 101 cmt. (stating that the
purposes of the act are to (1) avoid
jurisdictional competition, (2) promote
cooperation between courts of different
states, (3) discourage use of the interstate
system to continue custodial controversies,
(4) deter child abductions, (5) avoid
relitigation of custody decisions in other
states, and (6) facilitate enforcement of
decrees by other states).
11. In re Custody of A.C., 165 Wash.2d
568, 200 P.3d 689, 691 (2009).
12. Hall v. Wellborn, 295 Ga.App. 884,
885, 673 S.E.2d 341 (2009) (punctuation
omitted).

Friedman, 264 P.3d at 1166(II)(B) n. 5
(punctuation omitted); see also In re Custody
of A.C., 200 P.3d at 691 n. 3. Nevertheless,
we, like those courts, will use the statutory
language of subject-matter jurisdiction. See
Friedman, 264 P.3d at 1166(II)(B) n. 5; In re
Custody of A.C., 200 P.3d at 691 n. 3.
18. MacBeth v. State, 304 Ga.App. 466,
466, 696 S.E.2d 435 (2010).
19. Brandt v. Brandt, 268 P.3d 406,
413(II)(B)(4) (¶ 33) (Colo.2012).
20. Cf. Kuriatnyk v. Kuriatnyk, 286 Ga.
589, 590(1), 690 S.E.2d 397 (2010) (“As the
party seeking a divorce, Wife had to show that
the trial court has jurisdiction over the res of
the marriage which results from his or her
domicile in this state for the six-month period
preceding the filing of the action.”
(punctuation omitted)).

13. See Kan. Stat. Ann.. § 23–37,101 et
seq. (previously codified at Kan. Stat. Ann.. §
38–1336 et seq.).

21. See supra note 3.
22. OCGA

§ 19–9–63 (emphasis supplied).

14. Compare OCGA § 19–9–40 et seq.,
with Kan. Stat. Ann. § 23–37, 101 et seq.
(previously codified at Kan. Stat. Ann. § 38–
1336 et seq.).

23. OCGA

§ 19–9–61(a)(1).

24. OCGA

§ 19–9–61(a)(2).

25. OCGA

§ 19–9–61(a)(2)(A)–(B).

15. OCGA

§ 19–9–101.

16. See OCGA § 19–9–64.
Appellate courts in other states have
recognized that
17.

the UCCJEA might have more accurately
used the term “exclusive venue” instead of
“subject matter jurisdiction,” [because]
subject matter jurisdiction concerns the type
of controversy, not the facts of an individual

26. See OCGA § 19–9–63(1).
27. See id. (“[A] court of [Georgia] may
not modify a child custody determination
made by a court of another state unless ...
[t]he court of the other state determines it no
longer has exclusive, continuing jurisdiction
... or that a court of [Georgia] would be a
more convenient forum....” (emphasis
supplied)).
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28. See OCGA § 19–9–63(2) (“[A] court
of [Georgia] may not modify a child custody
determination made by a court of another
state unless ... [a] court of [Georgia] or a court
of the other state determines that neither the
child nor the child's parents or any person
acting as a parent presently resides in the
other state.”).
29. Compare Hall, 295 Ga.App. at 885,
673 S.E.2d 341 (holding that Georgia lost
exclusive, continuing jurisdiction to Florida
when record showed, inter alia, that “both
parents admitted in the Florida action that
they and the child resided in Florida”);
Russell v. Cox, 383 S.C. 215, 678 S.E.2d 460,
462–63 (2009) (holding that South Carolina
court, notwithstanding evidence that father
and mother both resided in South Carolina,
properly found that there was evidence that
father was also a resident of Georgia, the state
that issued initial custody decree, and court
properly declined to exercise jurisdiction); In
the Interest of P.F.B., 191 P.3d 49, 52–53(I)
(Utah Ct.App.2008) (trial court did not make
formal findings of fact on issue but there was
no assertion that any parent continued to
reside in state that initially entered order, no
facts appeared on record that would destroy
jurisdiction, and parent whose whereabouts
were unknown was last known to be outside
of state that initially entered order).
30. See State of Ga. v. Mozley, 182
Ga.App. 871, 874, 357 S.E.2d 313 (1987) (trial
court's findings of fact must be reversed as
clearly erroneous when there is no evidence
to support the findings); see also Brandt, 268
P.3d at 410(II) (¶ 16) (“The party asserting
that the issuing state has lost exclusive
continuing jurisdiction bears the burden of
proof.”).
31. See Ferrara v. Neill, 165 S.W.3d 539,
544 (Mo.Ct.App.2005) (holding that Missouri
lacked authority to modify New Mexico
custody decree when, inter alia, mother
continued to reside in New Mexico).

32. See In the Interest of A.D.B., 232
Ga.App. 697, 698, 503 S.E.2d 596 (1998)
(“When a trial court enters a judgment where
it does not have jurisdiction, such judgment is
a mere nullity; but an appeal from such an
illegal judgment will not be dismissed but
instead, the void judgment will be reversed.”
(punctuation omitted)). Accord Darden v.
Ravan, 232 Ga. 756, 758(1), 208 S.E.2d 846
(1974).
33. Delgado also sought an award of
attorney fees under OCGA § 13–6–11, but she
only appeals the denial of her request under
OCGA § 19–9–68 and OCGA § 19–9–92.
Accordingly, we do not address the court's
denial of her request pursuant to OCGA § 13–
6–11.
34. OCGA

§ 19–9–68(c).

35. See OCGA § 19–9–68(a)–(b).
36. OCGA § 19–9–68(a)(1)–(3); see also
OCGA § 19–9–61 (describing the criteria for
Georgia to have jurisdiction to make an initial
child custody determination, including that
Georgia be the child's home state); OCGA §
19–9–62 (providing the criteria for exclusive,
continuing jurisdiction); OCGA § 19–9–63
(describing the criteria for Georgia to have
jurisdiction to modify another court's custody
determination).
37. OCGA

§ 19–9–68(b).

38. See OCGA § 19–9–61(a)(1).
39. See OCGA § 19–9–63(2).
40. See UCCJEA § 208 cmt. (further
explaining that “[t]his section ensures that
abducting parents will not receive an
advantage for their unjustifiable conduct”);
see also In re Parental Responsibilities of
L.S.,
257
P.3d
201,
208–09(III)(C)
(Colo.2011) (discussing codification of this
section in Nebraska and that state's definition
of “unjustifiable conduct” as a situation in
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which “one party without consent improperly
removes the child from the party with the
right to custody” (punctuation omitted)).
41. See Graham v. Hajosy, 159 Ga.App.
466, 466–67, 283 S.E.2d 683 (1981)
(awarding attorney fees when “defendant
husband illegally retained the child in Georgia
without the mother's consent” and “the
defendant's wrongful withholding of custody
of the child necessitated her traveling to
Georgia to ... regain child custody”
(punctuation omitted)); see also Etzion v.
Evans, 247 Ga. 390, 392(1), 276 S.E.2d 577
(1981) (“A noncustodial parent who illegally
seizes a child or illegally detains a child at the
end of a visitation period is not to be given
sanctuary by our courts. If it is in the child's
best interest that child custody be changed,
the noncustodial parent must, instead of
snatching that child, seek a change of custody
where jurisdiction lies.” (citations omitted));
Reid v. Adams, 241 Ga. 521, 526(1), 246
S.E.2d 655 (1978) (“A nonresident legal
custodian should not be forced to relitigate
questions of custody in the jurisdiction where
the physical custodian is wrongfully holding a
child when the legal custodian seeks to
enforce his rights in habeas corpus.”).
42. OCGA

§ 19–9–92(a).

43. UCCJEA

§ 312 cmt.

44. See OCGA § 19–9–41; OCGA § 19–9–
81.
45. See Tyszcenko v. Donatelli, 53
Va.App. 209, 670 S.E.2d 49, 55(II) (2008)
(holding that similar section in Virginia did
not permit award of fees when mother
prevailed in action to change jurisdiction).
46. See Creighton v. Lazell–Frankel, 178
N.C.App. 227, 630 S.E.2d 738, 740–41 (2006)
(holding that similar section in North
Carolina did not permit award of fees and
expenses when father prevailed in action to
hold him in contempt).

47. OCGA

§ 19–9–101.

48. See Creighton, 630 S.E.2d at 740–41
(holding that similar section's placement in
portion of UCCJEA that relates to
enforcement limited the award of fees and
expenses to a prevailing party in such a
proceeding); Tyszcenko, 670 S.E.2d at 55(II)
(same).
49. See OCGA §§ –51.
50. See OCGA §§ –70.
51. See OCGA §§ –97.
52. See OCGA §§ –104.
53. See Tyszcenko, 670 S.E.2d at 54(II)
(holding that if provision similar to OCGA §
19–9–92 applied to all proceedings under the
UCCJEA, “a separate statute would not be
needed to address the award of attorney's fees
under the circumstances described” in the
provision similar to OCGA § 19–9–68).
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280 Ga. 367
628 S.E.2d 108
DEVITO
v.
DEVITO.
No. S06A0341.
Supreme Court of Georgia.
March 27, 2006.
Page 109
David & McPhail, Robert Sean McPhail,
Butler, for appellant.
Stacy Cameron Bondurant, Columbus,
for appellee.
HUNSTEIN, Presiding Justice.
Appellant Christa Devito and appellee
Anthony Devito divorced in Taylor County in
1997. Appellant was awarded sole legal
custody of the couple's child with appellee
receiving visitation rights. Appellant and the
child moved to Louisiana in 2002. Appellee
still resides in Taylor County. In 2004 he filed
both a motion to modify the divorce decree's
visitation and custody provisions1 and a
motion to hold appellant in contempt for
failing to comply with the decree's visitation
provisions. It is uncontroverted that no other
court has entered any ruling addressing the
child custody provisions since the original
1997 determination was made. The trial court
authorized service on appellant pursuant to
OCGA § 9-10-91, the Georgia Long Arm
Statute. In response, appellant filed a motion
to dismiss for lack of personal and subject
matter
jurisdiction
challenging
the
constitutionality of OCGA § 19-9-62(a) of the
Uniform Child Custody Jurisdiction and
Enforcement Act ("UCCJEA"), OCGA § 19-940 et seq. She argued before the trial court
that this UCCJEA provision violated Art. VI,
Sec. II, Par. VI of the Georgia Constitution of
1983, which provides that venue is in the
county where the defendant resides in "[a]ll
other civil cases" not otherwise addressed by
the Constitution.

[280 Ga. 368] The trial court found it
lacked personal jurisdiction over appellant
insofar as appellee's contempt proceeding was
concerned but held as to the modification
action that it had subject matter jurisdiction
as the court that made the initial child
custody
determination;
that
personal
jurisdiction over appellant was not necessary,
OCGA § 19-9-61(c); and that OCGA § 19-9-62
does not violate Art. VI, Sec. II, Par. VI.2 This
Court granted appellant's interlocutory
application in order to address the trial
court's ruling on the venue issue.
1. We affirm the trial court's ruling
upholding OCGA § 19-9-62(a). Art. VI, Sec. II,
Par. VI requires that civil cases not addressed
by other constitutional provisions "shall be
tried in the county where the defendant
resides." By its plain language, this provision
has no application to out-of-state defendants
for the obvious reason that they do not reside
in any county in this State. Accordingly, we
find no merit in appellant's argument that
OCGA § 19-9-62(a) improperly varies our
constitutional venue provisions or that the
Legislature violated Art. VI, Sec. II, Par. VI by
choosing to place venue for child custody
modification actions under the UCCJEA in
the court that made the initial child custody
determination. See generally Drake v.
Chesser, 230 Ga. 148, 152(1), 196 S.E.2d 137
(1973) (Art. VI, Sec. II, Par. VI simply
prescribes that suits must be brought in
county of defendant's residence; the residence
of persons is left to be determined by the
General Assembly).
2. We find no merit in appellant's
argument that the trial court lacked
jurisdiction under the UCCJEA to modify the
1997 child custody determination because it
was made before the UCCJEA was enacted in
2001. See Ga. L.2001, p. 128, § 1 et seq.
Unlike the Connecticut case on which she
relies, the UCCJEA in Georgia requires only
that the initial child custody determination be
entered "consistent with" OCGA §§ 19-9-61 or
19-9-63. (Emphasis supplied.) OCGA § 19-9-
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62(a). Compare Graham v. Graham, 2002
Conn. Supp. 1440, 2002 WL 241493

inconvenient forum for further custody
considerations, OCGA § 19-9-67, no ruling
was made by the trial court in this regard.

Page 110
--------------(Conn.Super.Ct.2002) (statutory language
requires initial child custody determination
be made "pursuant to" that state's equivalent
of OCGA §§ 19-9-61 and 19-9-63). The record
in this case is devoid of any evidence to
support appellant's bald assertion that the
initial determination was not consistent with
the provisions of the UCCJEA. Nor does
OCGA § 19-9-102 help appellant because that
provision applies only to motions and
requests made before the UCCJEA was
enacted. See Ruth v. Ruth, 32 Kan.App.2d
416, 83 P.3d 1248(I)(B)(1) (2004).
[280 Ga. 369] 3. The trial court
correctly concluded that it has subject matter
jurisdiction over appellee's modification
action pursuant to OCGA § 19-9-62 and that
personal jurisdiction over appellant was not
necessary in order for it to address the
requested modification of its child custody
determination. OCGA § 19-9-61(c). To the
extent the UCCJEA is applicable, it
supercedes our case law rendered prior to its
enactment. See, e.g., Danziger v. Shoob, 203
Ga. 623, 48 S.E.2d 92 (1948) (holding that in
the absence of statutory authorization, courts
are precluded from exercising continuing
jurisdiction over child custody issues).
Judgment affirmed.
All the Justices concur.
--------------Notes:
1. Appellee also sought modification of a tax
provision in the divorce decree to conform to
a subsequent agreement of the parties.
2. Although a Georgia court that retains
continuing, exclusive jurisdiction may
determine that this State has become an
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Re: File # 05V-1952
Jeff Hatch-plaintiff
Laurie Hatch-defendant
Clerk, Superior Court
To whom it may concern:

287 Ga. App. 832
652 S.E.2d 874
HATCH
v.
HATCH.
No. A07A0989.
Court of Appeals of Georgia.
October 15, 2007.

I acknowledge receipt of this petition on
January 12, 2006. As of yet I am not
represented by an attorney, but I will
welcome any challenge as to this case on
my own.

[652 S.E.2d 875]
Penny Douglass Furr, for Appellant.

Laurie M. Hatch
Johnston, Owen & Bullard,
Newton Owen, Griffin, for Appellee.

Lance

JOHNSON, Presiding Judge.
Laurie Hatch filed an application for
discretionary review of the trial court's
judgment granting Jeffrey Hatch's complaint
for modification of child custody and support.
We granted the application. For the reasons
that follow, we vacate the judgment and
remand the case to the trial court.
In 1998, the DeKalb County Superior
Court awarded Laurie Hatch ("the mother")
primary physical custody of the Hatches' then
six-year-old child. Jeffrey Hatch ("the father")
was granted visitation and ordered to pay
child support. The mother and child resided
in DeKalb County.
In December 2005, while the child was
visiting with the father at his residence in
Spalding County, the mother traveled to
Pennsylvania. While the mother was in
Pennsylvania, the father filed a motion in
Spalding County to modify custody and
support. He alleged that the mother had
moved to Pennsylvania, that there was a
material change in circumstances, and that
the child desired to live with him. He had the
mother served with process in Pennsylvania
on January 12, 2006. On February 8, the
mother mailed to the Spalding County clerk's
office the following handwritten letter:

[652 S.E.2d 876]
The document was stamped and filed in
the clerk's office. The father's attorney states
he was not served with a copy of this letter,
but that [287 Ga. App. 833] he did receive
a similar handwritten letter in which the
mother acknowledged receipt of the petition,
noted that she was not yet represented by an
attorney, and stated that she welcomed any
conversation regarding the case.
On March 30, 2006, the father's attorney
sought and obtained an ex parte order
awarding temporary physical custody to the
father and visitation to the mother. The
mother retained an attorney, who filed an
answer to the complaint for modification of
custody on May 15, 2006. In her answer, the
mother denied having moved from Georgia or
being a resident of Pennsylvania, and
challenged venue and the Spalding County
court's jurisdiction.
A final hearing was scheduled for June 9,
2006. Both parents, their attorneys and the
child appeared. An unreported conference
was held in chambers. On July 11, 2006 the
court entered an order stating that it
considered the statements of the child,
concluded that the child wished to reside with
her father, and awarded physical custody to
the father.
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The mother moved to set aside the order,
for a new trial, and to dismiss the action. She
appeals from the trial court's denial of those
motions.
1. The mother contends the trial court
erred by holding that she waived issues of
jurisdiction and venue when she failed to
raise them in the responsive pleading she
mailed to the clerk's office in February 2006.
We agree with the mother that no waiver
occurred in this case.
It is true that a defense of lack of
jurisdiction over the person or improper
venue is waived if neither made by motion
nor included in a responsive pleading as
originally filed.1 By pleading to the merits of
the case and not raising any defense of lack of
jurisdiction of the person or improper venue,
a person waives those objections.2 We note
that while a party may by her conduct waive a
legal right, her acts or omissions to act relied
upon should be so manifestly consistent with
and indicative of an intention to voluntarily
relinquish a then known particular right, that
no other reasonable explanation of her
conduct is possible.3
The father contends that the mother's pro
se response constituted an answer and,
because her response failed to raise the issues
of improper venue and lack of jurisdiction,
any challenges to jurisdiction and venue were
waived. However, the mother's response was
not treated as an answer or responsive
pleading when it was filed. In [287 Ga. App.
834] a March 29, 2006 letter which father's
counsel sent to the trial court and to the
mother, the father's attorney stated that the
mother was served but "has not filed a
response." In its temporary order of March
30, 2006, the trial court noted that the
mother was served but filed no responsive
pleadings.
Then, at the hearing, no one treated the
letter as an answer which worked to waive
jurisdiction and venue challenges. The judge

remarked that the mother's attorney raised "a
very good point" regarding where the case
should be heard.4 The judge stated, however,
that he was opposed to prolonging the case
another six to twelve months, "traveling to
DeKalb County one more time to another
courthouse," so that the child can tell a
DeKalb County judge "the same thing she's
told me," just to have a judge in DeKalb
County make the same decision he was
making in Spalding County. The judge added
that the jurisdictional issue is "a technical
thing," and it may not be beneficial to the
child in the long run to draw the case out
when the result would be the same regardless
of where the case was heard. There was no
discussion of waiver at the hearing at all
[652 S.E.2d 877]
(despite the statement in the order prepared
by the father's attorney that the issues were
waived), only whether it would be preferable
to try the case in Spalding County. When
issues not raised by the pleadings are tried by
express or implied consent of the parties, they
shall be treated in all respects as if they had
been raised in the pleadings.5
Furthermore, we hardly think that the
letter submitted in this case is a responsive
pleading of the sort contemplated in OCGA 911-12(h)(1) as working a waiver of jurisdiction
and venue. The mother's letter does not plead
to the merits of the case.6 Her letter contains
no admissions or denials of any kind.7 Before
anything of substance occurred in this case, at
the moment in which the mother first pleaded
to the merits or raised any defenses
whatsoever, she [287 Ga. App. 835] raised
the issues of jurisdiction and venue. Under
the circumstances presented in this case, the
issues were not waived.
2. The mother contends the trial court
lacked jurisdiction, and erred in allowing the
father to re-litigate custody in Spalding
County when the original order was entered
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in and the custodial parent lived in DeKalb
County. We agree.
It is not clear from the record whether
the mother was a resident of DeKalb County,
Georgia, or Pennsylvania at the time the
modification petition was filed. In either case,
jurisdiction and venue were proper in DeKalb
County, not Spalding County. This is because
if the mother (as the legal custodian) was a
resident of DeKalb County, the father was
required to file the complaint seeking to
change custody in DeKalb County.8 If the
mother was a resident of Pennsylvania, the
father was required by the Uniform Child
Custody Jurisdiction and Enforcement Act to
file the complaint in DeKalb County, the
county in which the custody determination
was initially made.9 A judgment entered by a
court
lacking
jurisdiction
is
void.10
Accordingly, all orders of the Spalding County
court in this case are vacated. The case is
remanded with direction that it be transferred
to the appropriate court.
3. In light of the foregoing, we need not
address
the
mother's
remaining
enumerations of error.
Judgment vacated and case remanded
with direction.
PHIPPS and MIKELL, JJ., concur.
--------------Notes:
1. OCGA § 9-11-12(h)(1)(B); see Bonner v.
Bonner, 272 Ga. 545, 546(1), 533 S.E.2d 72
(2000).
2. Roberts v. Bienert, 183 Ga.App. 751,
753(2), 360 S.E.2d 25 (1987); Barolia v.
Pirani, 260 Ga.App. 513, 513-514(1), 580
S.E.2d 297 (2003).
3. Roberts, supra at 755(2), 360 S.E.2d 25.

4. The beginning of the hearing was held in
chambers and was not reported. The second
part of the hearing was held in the courtroom
and was reported. The transcript is part of the
record on appeal.
5. See OCGA § 9-11-15(b).
6. Roberts, supra at 753(2), 360 S.E.2d 25
(lack of jurisdiction defense waived if
defendant pleads to the merits and fails to
raise the defense). Compare Maalouf v.
Knight, 237 Ga.App. 509, 510-511(2), 515
S.E.2d 650 (1999) (defendant waived
defenses by, among other things, filing a
pleading contesting damages then filing a
pleading contesting jurisdiction and venue
weeks later).
7. See Glenco-Belvedere Animal Hosp. v.
Winters, 129 Ga.App. 621, 200 S.E.2d 506
(1973) (appearance card containing no
admissions, denials or statements of inability
to answer does not meet the standards for a
pleading for OCGA § 9-11-12(b) purposes).
Compare Ahmad v. Excell Petroleum, 276
Ga.App. 167, 168-169(1), 623 S.E.2d 6 (2005)
(pro se letter to court setting forth case
number and denying the debt constituted an
answer, and defendant waived jurisdiction
defense by failing to raise issue in letter);
Barrell v. Gibson, 153 Ga.App. 621, 266
S.E.2d 308 (1980) (short, signed letter
denying indebtedness constituted general
denial and was adequate as an answer).
8. OCGA § 19-9-23(a).
9. See OCGA § 19-9-62(a) (except as provided
in OCGA § 19-9-64, a court of this state which
has made a child custody determination
consistent with OCGA § 19-9-61 or 19-9-63
has exclusive, continuing jurisdiction); see
Upchurch v. Smith, 281 Ga. 28, 635 S.E.2d
710 (2006); Fish v. Fish, 266 Ga.App. 224,
596 S.E.2d 654 (2004).
10. Mitsubishi Motors Credit of America v.
Sheridan, 286 Ga.App. 791, 650 S.E.2d 357
(2007).
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320 Ga.App. 724
741 S.E.2d 179
ALBERTI
v.
ALBERTI.
No. A12A1851.
Court of Appeals of Georgia.
March 25, 2013.

Barry Neal Middleton, Evans, for Appellant.
Shawn Patrick Hammond, Evans,
Robert Taylor, Augusta, for Appellee.

John

McMILLIAN, Judge.
[320 Ga.App. 724]At issue is whether the
trial court erred in failing to dismiss the
complaint of Andre J. Alberti (the Father) for
change of custody because his action was an
impermissible response to the habeas corpus
petition of Ashley R. Alberti (the Mother). We
conclude
[741 S.E.2d 180]
that [320 Ga.App. 725]the Father's complaint
was not barred by OCGA § 19–9–23(c)(1) and
therefore affirm the trial court's order
awarding primary physical custody of the
children to the Father.1
The record shows that the Father and the
Mother, both residents of Columbia County,
are the divorced parents of two minor
children. The divorce decree designated the
Mother as the custodial parent of the son as of
June 2, 2010. The daughter was born after the
divorce, and the superior court ordered the
Father to pay child support to the Mother on
account of the daughter.
On September 15, 2011, the Mother filed
a petition for writ of habeas corpus in the

Superior Court of Columbia County alleging
that the Father was illegally detaining,
restraining, and withholding custody of their
minor children under pretext of a void order
of the Juvenile Court of Columbia County. At
the conclusion of the habeas hearing on
September 26, 2011, the habeas court
announced that it was going to grant the
habeas petition and place the children with
the Mother. The Father filed a complaint for
change of custody and other relief in the
Superior Court of Columbia County on
September 29, 2011. The habeas court
entered its writ of habeas corpus on October
5, 2011, finding that the parties' rights to their
son were governed by the divorce decree and
that the Father had no custodial rights to
their daughter, and accordingly ordered the
children's immediate return to the Mother.
The Mother answered the Father's
complaint for change of custody and asserted
as an affirmative defense that the complaint
was barred by reason of OCGA § 19–9–
23(c)(1). The trial court held a “thirty day
conference” on the Father's complaint, at
which time the trial court heard argument on,
and overruled the Mother's affirmative
defense. Following a bench trial, the trial
court entered its final judgment finding,
among other things, that following the entry
of the final divorce decree there had been a
significant change of circumstances, and it
awarded primary physical custody of the
children to the Father.
On appeal, the Mother argues that the
trial court erred in overruling her affirmative
defense because the Georgia Child Custody
Intrastate Jurisdiction Act, OCGA § 19–9–20
et seq., prohibited the Father's complaint for
change of custody inasmuch as his complaint
was filed in response to her petition for writ
of habeas corpus. In resolving this issue, the
parties agree that the controlling statute [320
Ga.App. 726]is OCGA § 19–9–23. The
interpretation of this statute is a question of
law, which we review de novo. See American

Chapter 9
52 of 105

Alberti v. Alberti, 320 Ga.App. 724, 741 S.E.2d 179 (Ga. App., 2013)

Gen., etc. Ins. Co. v. Vance, 297 Ga.App. 677,
678 S.E.2d 135 (2009).
OCGA § 19–9–23 provides:
(a) Except as otherwise provided in this
Code section, after a court has determined
who is to be the legal custodian of a child, any
complaint seeking to obtain a change of legal
custody of the child shall be brought as a
separate action in the county of residence of
the legal custodian of the child.
(b) A complaint by the legal custodian
seeking a change of legal custody or visitation
rights shall be brought as a separate action in
compliance with Article VI, Section II,
Paragraph VI of the Constitution of this
state.2
(c) No complaint specified in subsection
(a) or (b) of this Code section shall be made:
(1) As a counterclaim or in any other manner
in response to a petition for a writ of habeas
corpus seeking to enforce a child custody
order; or (2) In response to any other action
or motion seeking to enforce a child custody
order.
[741 S.E.2d 181]
(d) The use of a complaint in the nature
of habeas corpus seeking a change of child
custody is prohibited.
(Emphasis supplied.)
The Mother argues that OCGA § 19–9–
23(c)(1) places an unequivocal restriction on
the filing of a complaint—in any manner—in
response to a petition for a writ of habeas
corpus seeking to enforce a child custody
order. We have previously said, however, that
OCGA § 19–9–23, as a whole,
contemplates that “a complaint seeking
to obtain a change of legal custody”
theoretically could be filed as a formal
complaint in a separate action or as a

counterclaim. Subsection (a) requires such a
complaint to be filed in a separate action in
the legal custodian's county of residence.
Subsection (c) then prohibits filing such a
complaint as a counterclaim under certain
circumstances. Subsection (c) has meaning
[320 Ga.App. 727]because it clarifies that
counterclaims which may be compulsory
under OCGA § 9–11–13(a), are prohibited.
(Punctuation omitted.) Wilson v. Baldwin,
239 Ga.App. 327, 328, 519 S.E.2d 251 (1999).
Accord, Terry v. Garibaldi, 274 Ga.App. 405,
618 S.E.2d 6 (2005) (citing Wilson for the
proposition that OCGA § 19–9–23(c) equates
“complaint” with “counterclaim” for purposes
of the statute). Under this analysis, the Father
did what was required. He did not file a
counterclaim in response to the Mother's
habeas corpus petition. Rather, he filed a
separate action in the Mother's county of
residence, which happened to be in the same
county in which the petition for habeas
corpus was filed.

The conclusion that the Father complied
with OCGA § 19–9–23 is reinforced by
decisions of our Supreme Court. In Douglas
v. Douglas, 285 Ga. 548, 678 S.E.2d 904
(2009), the parties' final divorce decree
awarded custody of their son to the appellant
father. The juvenile court transferred custody
of the child to the mother, and the father later
filed a petition for habeas corpus, which the
habeas court denied. Id. On appeal, the
Supreme Court reversed and, among other
things, agreed with the father that the mother
could not maintain an action to change
custody based on changed circumstances and
that the “habeas action” could not be decided
under a standard of changed circumstances.
Id. at 550–551(2), 678 S.E.2d 904. However,
citing Hutto v. Hutto, 250 Ga. 116, 118, 296
S.E.2d 549 (1982), the Supreme Court noted
“that the mother is not without recourse as
she may file the proper complaint seeking a
change in custody of the child in the county of
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residence
of
the
legal
custodian.”
(Punctuation omitted.) Douglas, 285 Ga. at
551(2), 678 S.E.2d 904. The Mother suggests
that this proposition is only dicta. Whether
the Supreme Court's directive to the appellees
in Douglas and Hutto is binding authority or
only persuasive, we find it applies here. It
necessarily follows that the Mother's habeas
action did not preclude the Father from filing
a separate complaint against the Mother for
change of custody.
Admittedly, OCGA § 19–9–23(c)(1)
prohibits more than express counterclaims in
“response” to a habeas petition seeking to
enforce a child custody order. For example,
neither Hutto nor Douglas involved the
habeas
court's
consideration
of
a
counterclaim. Rather, in Hutto, the habeas
court dismissed the counterclaim to the
habeas petition but erred in “allow[ing] the
physical custodian to present evidence and
essentially maintain an action against the
legal custodian even though he was
withholding custody of the child[.]” Hutto,
250 Ga. at 117, 296 S.E.2d 549. And the Court
in Douglas adopted the reasoning of Hutto as
“consistent with [the] statutory prohibition
against a change of custody claim being raised
in response to a habeas action brought to
[320 Ga.App. 728]enforce a child custody
order.” Douglas, 285 Ga. at 550(2), 678
S.E.2d 904. Here, however, the question
presented is not whether the habeas court
erroneously allowed the Father to pursue a
change of custody claim, whether by
counterclaim or otherwise, within the habeas
action itself, but whether the Father could
maintain a separate action for change of
custody in the Mother's county of residence.
To reiterate, both Hutto and Douglas indicate
that such a separate action was the Father's
proper recourse.
Given the foregoing, even if it can be said
that the Father's decision to file a petition for
change of custody was predicated on the
[741 S.E.2d 182]

Mother's successful petition for habeas
corpus, the Father's petition was not a
forbidden “response” to the Mother's petition
for purposes of OCGA § 19–9–23(c)(1).
Although the Father announced his intention
to file a change of custody action at the
habeas hearing after it became clear that the
habeas court would rule in favor of the
Mother and the trial court later acknowledged
that the Father had announced that intent,
those facts do not, in our view, make the
Father's complaint for change of custody a
“response” to the habeas petition under
OCGA § 19–9–23(c)(1). Otherwise, the Father
could have been precluded from ever filing a
complaint for change of custody after the
Mother's habeas petition.
The Mother also shows that the Father
filed his complaint for change of custody six
days before the habeas court entered its writ
of habeas corpus. However, by its express
provisions,
the
Father's
complaint
acknowledges that his custody of the children
pursuant to the order of the juvenile court
was overturned by the superior court in the
Mother's action for habeas corpus. Thus, if a
few days premature, the Father's action is
accurately premised on the success of the
Mother in the habeas action and was
adjudicated on that basis, and the Mother
does not show any fatal defect in the Father's
complaint. 3 Rather, the Father's separate
action for change of custody was permissible
under the reasoning of Hutto and Douglas.
Accordingly, we conclude that the trial court
did not err in overruling the Mother's
affirmative defense.
Judgment affirmed.
BARNES, P.J., and McFADDEN, J.,
concur.

-------Notes:
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The Mother filed this appeal in our
Supreme Court, which transferred her appeal
to this Court because, among other reasons,
“this child custody case is a separate case
from the previous habeas corpus case
between the parties,” and so did not come
within the Supreme Court's jurisdiction over
habeas
corpus
cases.
1.

2.Article VI, Section II, Paragraph VI of
the Georgia Constitution of 1983 states:

All other civil cases, except juvenile court
cases as may otherwise be provided by the
Juvenile Court Code of Georgia, shall be tried
in the county where the defendant resides;
venue as to corporations, foreign and
domestic, shall be as provided by law; and all
criminal cases shall be tried in the county
where the crime was committed, except cases
in the superior courts where the judge is
satisfied that an impartial jury cannot be
obtained in such county.

We must note that although we
consider the Father's complaint to be valid
under these circumstances, we are not
thereby concluding that a separate action for
change of custody must always be allowed
during the pendency of a habeas action to
enforce a custody order. See OCGA § 19–9–
24(a) (“[a] physical custodian shall not be
allowed to maintain against the legal
custodian any action for ... child custody ... so
long as custody of the child is withheld from
the legal custodian in violation of the custody
order”).
3.

Chapter 9
55 of 105

In re E.E.B.W., 318 Ga.App. 65, 733 S.E.2d 369 (Ga. App., 2012)

318 Ga.App. 65
733 S.E.2d 369

affirm the Court's order terminating parental
rights.

In the Interest of E.E.B.W., a child.

The child was born in Zambia in June of
1997 and was almost 14 years old at the time
of the June 2011 termination order. Orphaned
at a young age, the child lived at an
orphanage in Zambia and suffered from
extensive facial deformities after a tumor
caused by measles was removed from her
face. The orphanage sought medical
treatment for the child and in 2004 arranged
for a
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ANDREWS, Judge.
[318 Ga.App. 65]At issue is whether the
Fulton County Juvenile Court properly
exercised subject matter jurisdiction to
terminate the parental rights of the adoptive
parents of a minor child born in and a citizen
of Zambia, but who, at the time of the
termination proceedings, had lived in Fulton
County for at least six consecutive months
with persons acting as her parents. On appeal
from the order terminating their parental
rights, the adoptive parents contest only the
Juvenile Court's subject matter jurisdictionthey do not claim that the Court lacked
personal jurisdiction over them or the child,
nor do they claim that the evidence
introduced at the termination proceeding was
insufficient under OCGA § 15–11–94 to
support termination of their parental rights.
We find that the Juvenile Court properly
exercised subject matter jurisdiction over the
termination proceedings pursuant to OCGA §
15–11–28 and the Uniform Child Custody
Jurisdiction and Enforcement Act (UCCJEA)
( OCGA § 19–9–40 et seq.). Accordingly, we

[733 S.E.2d 371]
medical charity, Childspring International, to
sponsor the child's travel to Atlanta, Georgia
to receive surgical and other medical
treatment to correct her facial deformities.
Pursuant to this arrangement, Childspring
placed the child with a host family where the
child has resided in Fulton County since 2005
while undergoing multiple surgeries and
other medical treatment. Additional surgery
is still necessary. In 2005, while the child was
absent from Zambia, the married couple who
operate the orphanage and claim dual United
States and Zambian citizenship, adopted the
then 8–year–old child in Zambia without
notice or knowledge of the child. In 2006, the
child made an outcry to medical providers
that the couple (the adoptive parents
pursuant to the Zambian adoption) and
others had sexually abused her while she lived
at the orphanage operated by the couple in
Zambia. Based on the [318 Ga.App.
66]allegations of sexual abuse, the Fulton
County Department of Family and Children
Services took the child into protective
custody, investigated the allegations, and
brought deprivation proceedings in June
2006. The Fulton County Juvenile Court
adjudicated the child deprived in July 2007
and placed the child in the legal custody of
the Department, which placed the child in
foster care with the same host family that the
child had lived with in Fulton County since
2005. The adoptive parents appeared at the

Chapter 9
56 of 105

In re E.E.B.W., 318 Ga.App. 65, 733 S.E.2d 369 (Ga. App., 2012)

deprivation proceedings, stipulated that the
child was deprived, but denied any
inappropriate sexual contact with the child.
Subsequent to the Juvenile Court's order
finding that the child was deprived, the
adoptive parents did not appeal, did not
complete the court-ordered plan for
reunification with the child, provided no
financial support for the child, and failed to
maintain any contact with the Department
concerning the child for three years prior to
the termination of their parental rights in
June 2011.
The adoptive parents contend that the
UCCJEA provides that the Fulton County
Juvenile Court lacked subject matter
jurisdiction to consider proceedings to
terminate their parental rights, and that
Zambia has subject matter jurisdiction. To the
contrary, we find no basis under the UCCJEA
to conclude that subject matter jurisdiction in
this case rests in Zambia.
A county juvenile court generally has
exclusive original jurisdiction over child
deprivation proceedings and subsequent
termination of parental rights proceedings
concerning a child present within the county.
OCGA §§ 15–11–28; 15–11–29(a). With
respect to interstate child custody disputes,
the jurisdictional rules of the UCCJEA also
apply to “child custody determination [s]” 1
made in a wide range of “child custody
proceeding[s]” defined to include not only “a
proceeding in which legal custody, physical
custody, or visitation with respect to a child is
an issue,” but also “a proceeding for divorce,
separation, neglect, abuse, dependency,
guardianship, paternity, termination of
parental rights, and protection from family
violence, in which the issue may appear.”
2OCGA
§ 19–9–41(3), (4). Accordingly,
jurisdictional[318 Ga.App. 67]rules of the
UCCJEA apply to both child deprivation
proceedings in which the issue of “neglect” or
“abuse” appears, and “ termination of
parental rights” proceedings. Id. The UCCJEA
does not, however, govern adoption

proceedings. OCGA § 19–9–42. Moreover,
under the UCCJEA, “a foreign nation is
treated in the same manner as would be a
sister state of the United States ... [and][a]
foreign child custody determination must be
enforced if it was made ‘under factual
circumstances in substantial conformity with
the jurisdictional standards' of the UCCJEA.
OCGA § 19–9–44 [ (a),] (b).” Bellew v.
Larese, 288 Ga. 495, 497–498, 706 S.E.2d 78
(2011). Under the UCCJEA, a state, including
a foreign country, has subject matter
jurisdiction to make an initial
[733 S.E.2d 372]
child custody determination if it is the child's
“home state” on the date the child custody
proceedings are commenced. OCGA § 19–9–
61(a)(1). The child's “home state” is defined as
the state in which a child lived with a
parent or a person acting as a parent for at
least six consecutive months immediately
before the commencement of a child custody
proceeding. In the case of a child less than six
months of age, the term means the state in
which the child lived from birth with any of
the persons mentioned. A period of
temporary absence of any of the mentioned
persons
is
part
of
the
period.
OCGA § 19–9–41(7).
Because the child in the present case
lived in Fulton County with persons acting as
parents for at least six consecutive months
before the commencement of the deprivation
proceedings, Georgia was the child's home
state under the UCCJEA, and the Fulton
County Juvenile Court had subject matter
jurisdiction to make an initial child custody
determination in the deprivation proceeding
pursuant to OCGA § 19–9–61(a)(1). Under
OCGA § 19–9–62 of the UCCJEA, a court
which has made an initial child custody
determination consistent with OCGA § 19–9–
61(a)(1) has exclusive continuing jurisdiction
to modify its initial determination until:
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(1) A court of this state determines that
neither the child nor the child's parents or
any person acting as a parent has a significant
connection with this state and that
substantial evidence is no longer available in
this state concerning the child's care,
protection,
training,
and
personal
relationships; or
[318 Ga.App. 68](2) A court of this state
or a court of another state determines that
neither the child nor the child's parents or
any person acting as a parent presently
resides in this state.
Subsequent to the initial child custody
determination made in the deprivation
proceedings, and through the commencement
of the subsequent termination proceedings,
the child and persons acting as the child's
parents continued to live in Fulton County
where the child continued to receive
necessary medical treatment and care for
facial deformities and for psychological and
emotional trauma which evidence showed
resulted from sexual abuse. Accordingly, we
find under OCGA § 19–9–62 that the Fulton
County Juvenile Court had exclusive
continuing subject matter jurisdiction to
modify its initial determination in the
termination proceedings.

in the record to support the adoptive parents'
assertion that a Zambian court made a child
custody determination under the UCCJEA
prior to the adoption order.
Finally, we find no merit to the claim that
the termination proceedings were outside the
subject matter jurisdiction of the Fulton
County
Juvenile
Court
because
the
proceedings were actually a disguised custody
dispute between the adoptive parents and the
foster parents with whom the child was
placed by the Department. The deprivation
proceedings (from which there was no
appeal) and the subsequent termination
proceedings were brought by the Department
based on evidence that the child was
deprived, and that medical evidence showed
she displayed behaviors consistent with her
claim that she had been sexually abused,
including
[733 S.E.2d 373]
fear of the adoptive parents, and resulting
emotional and psychological trauma.
[318 Ga.App. 69]Judgment affirmed.
DOYLE, P.J., and BOGGS, J., concur.

-------The adoptive parents claim that the
2005 Zambian adoption order, under which
they claimed parental rights in the child, was
the initial child custody determination
concerning the child, and provided the basis
for exclusive, continuing subject matter
jurisdiction in Zambia under OCGA § 19–9–
62. Even though the adoption was entered in
Zambia prior to the Fulton County
deprivation proceedings, the UCCJEA does
not apply to adoption proceedings, therefore
the adoption was not a child custody
determination for purposes of establishing
subject matter jurisdiction under the
UCCJEA.3OCGA § 19–9–42. There is nothing

Notes:
“ ‘Child custody determination’ means a
judgment, decree, or other order of a court
providing for the legal custody, physical
custody, or visitation with respect to a child.
The term includes a permanent, temporary,
initial, and modification order. The term does
not include an order relating to child support
or other monetary obligations of an
individual.”
OCGA
§
19–9–41(3).
1.

2. “[Child custody proceeding] does not
include a proceeding involving juvenile
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deliquency, contractual emancipation, or
enforcement under Part 3 of this article
[OCGA §§ 19–9–81 thru 19–9–97].”

3. The same rule applies to the adoptive
parents' claim that they “re-adopted” the
child
in
Tennessee
in
2008.
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another child. V.P. resided in Georgia for nine
years before her mother died on October 15,
2014; she lived with her mother and
stepfather. V.P.'s maternal grandparents and
uncle resided nearby in Georgia. After the
divorce (and before the mother's death), the
father had continued to live in Washington,
and had exercised visitation with V.P. during
the child's summer breaks from school.

334 Ga.App. 723
780 S.E.2d 393
PRABNARONG
v.
OUDOMHACK.
No. A15A0978.
Court of Appeals of Georgia.

In November 2014, after V.P.'s mother died,
V.P.'s father obtained from the same
Washington court that had issued the divorce
decree and parenting plan an order awarding

Nov. 19, 2015.
[780 S.E.2d 394]
Romero T.
Appellant.

Pearson,

Lawrenceville,

for

Eric Alvin Ballinger, Canton, Margaret Gettle
Washburn, Lawrenceville, for Appellee.
PHIPPS, Presiding Judge.
[334 Ga.App. 723]
In this appeal, we review the question of
whether a Georgia trial court properly
exercised emergency jurisdiction when it, in
contravention of an order issued by a court in
the state of Washington awarding physical
custody of a minor child to the child's father,
awarded temporary custody of the child to the
child's maternal uncle after the death of the
child's mother (who had been the primary
custodial parent and had resided with the
child in Georgia at the time of her death).
Because there was no basis for the trial court's
exercise of emergency jurisdiction, we
reverse.
The pertinent facts of this appeal are
undisputed. The mother of the minor child,
V.P.,1 and the child's father, Sirichai
Prabnarong, were divorced by decree entered
in a Washington court on December 20,
2005. Pursuant to a parenting plan the court
incorporated into the divorce decree, the
mother was awarded primary physical
custody of V.P., and later moved with V.P. to
Georgia. The mother remarried and had

[780 S.E.2d 395]
him primary physical custody of V.P. Days
later, V.P.'s maternal uncle filed in the
Superior Court of Gwinnett County a motion
for an emergency hearing, and a petition
requesting that the divorce decree and
parenting plan that had been entered in
Washington in 2005 be registered in Georgia,
and that the Georgia court modify the
parenting plan by ordering that he be
awarded joint legal and primary physical
custody of V.P., "with [V.P.'s father]
continuing to have summer parenting time as
has been
[334 Ga.App. 724]
the case since 2005." The uncle asserted in
his petition that V.P.'s father "has threatened
to mistreat [V.P.] by removing her from
everything she knows, including her
stepfather, younger sister, aunts, uncles,
maternal grandparents, friends, teachers and
classmates." The uncle presented as an
exhibit to his petition an "Affidavit of Election
of [V.P.]" wherein then 13–year–old V.P.
expressed her desire to "visit with [her
father], but stay in Georgia." V.P. averred that
she elected to live with her stepfather and
uncle on a permanent basis, and she
acknowledged that her uncle was asking the
court to order that he be her permanent
custodian, and that her father have visitation

Chapter 9
60 of 105

Prabnarong v. Oudomhack, 334 Ga.App. 723, 780 S.E.2d 393 (Ga. App., 2015)

rights. V.P. attached to her affidavit two
handwritten documents-one entitled, "Why I
want to stay in GA," and the other entitled,
"Why I don't want to stay in WA."

trial court erred by exercising temporary
emergency jurisdiction ... where the
circumstances
[334 Ga.App. 725]

V.P.'s father responded to the uncle's petition
by filing in the Gwinnett action a pleading
entitled, "Registration of Foreign Judgment ...
and Motion to Enforce." He sought to register
the custody order he had obtained from the
Washington court after V.P.'s mother had
died, which order awarded him primary
physical custody of V.P.
After a hearing on the matter, the Gwinnett
court entered an order which provided that
the Washington divorce decree "is hereby
made the Order of this Court." In the same
Gwinnett order, the court recognized the
November 12, 2014 Washington order that
the father had presented for registration,
which order awarded primary physical
custody of V.P. to her father; and the court
stated that "[i]t is undisputed that upon the
Mother's death, legal custody of the Child is
with the [Father]." Nonetheless, the court
found that it had emergency jurisdiction
pursuant to OCGA § 19–9–64(a)"based upon
the Affidavit of Election of [V.P.] and the
handwritten attachments thereto, that [V.P.]
has been subjected to or threatened with
mistreatment or abuse." The court then
ordered that V.P. "shall remain in the physical
custody and care of the [uncle] pending
transfer of the case to the Juvenile Court of
Gwinnett County and appointment of a
guardian to determine the proper permanent
physical custodian of [V.P.]."
Upon the father's appeal of that order, he
enumerates two errors. First, he contends
that "[t]he trial court erred by not enforcing
the foreign judgment of child custody [he
had] registered with the Gwinnett County
Court." But, as the Gwinnett court recognized
the Washington order which placed primary
custody of V.P. with her father, the pertinent
issue appears to be, as the father contends in
his second enumerated error, whether "[t]he

and well-being of the child did not demand
immediate action."2
"Jurisdiction is a question of law to which
appellate courts apply a de novo standard of
review."3 "Except as otherwise provided in
Code Section 19–9–64, a court of this state
may not modify a child custody determination
made by a court of another state,"4 unless
certain circumstances exist that are not
pertinent here. Pursuant to
[780 S.E.2d 396]
OCGA § 19–9–64(a), "[a] court of this state
has temporary emergency jurisdiction [to
modify a child custody determination made
by a court of another state] if the child is
present in this state and ... it is necessary in
an emergency to protect the child because the
child ... is subjected to or threatened with
mistreatment or abuse."
The handwritten documents V.P. attached to
her affidavit provided the following. In the
document entitled, "Why I want to stay in
GA," V.P. stated that she desired to remain in
Georgia because she felt safe here, she needed
to "be there for" her younger sister, she loved
the school she attended, she made good
grades in school, and she knew everybody at
school. V.P. expressed concern that the
credits she was earning for high-school-level
courses would not transfer to any school she
would attend in Washington.
In the document entitled, "Why I don't want
to stay in WA," V.P. stated that she did not
want to reside in Washington because it was
not safe there. She stated that "once when
[she] was about 6 or 7 years old," her father
permitted someone she did not know to
supervise her. V.P. stated that on another
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occasion, her father had left her at a public
swimming pool in the sole care and custody of
a cousin; V.P. did not state the age of that
cousin. And finally, V.P. stated that
sometimes she feared her stepbrother
because he kept guns and knives, and he
smoked in his room and drank.

protection of the child."11 The mother in
Anderson had alleged that the father had
been threatening to kill the mother and harm
the child, and that during a subsequent phone
conversation, the father screamed at the child
and threatened to beat the child the next time
he saw her.12

In Rozier v. Berto,5 this court held that there
was no true emergency which required the
Georgia court to exercise emergency

In this case, there was no true emergency
which required the Georgia court to exercise
jurisdiction for the protection of V.P. The
child, who was 13 years old at the
commencement of this (Georgia) custody
case, was in the physical custody of her uncle
who was petitioning for a change of custody,
and was in no immediate danger under any
version of

[334 Ga.App. 726]
jurisdiction pursuant to OCGA § 19–9–64(a)
for the protection of the child, where the child
was in the physical custody of the noncustodial parent who sought the temporary
order pursuant to OCGA § 19–9–64(a), and
that parent's version of the facts (that the
child was filthy, improperly clothed, and
generally neglected in the custodial parent's
care) did not present an " immediate danger"6
to the child. In Jackson v. Sanomi,7 the
Supreme Court of Georgia, citing Rozier, held
that the non-custodial mother's allegations
that her child feared returning to the foreign
country where the child resided with his
father (the custodial parent) because of
ongoing violence there did not meet the
requisite criteria pursuant to OCGA § 19–9–
64(a) and the Georgia trial court was not
authorized to exercise temporary emergency
jurisdiction to contravene an order entered by
a foreign state that had awarded physical
custody of the child to the father.8
And in Anderson v. Deas,9 where a mother
sought to invoke the jurisdiction of a Georgia
court pursuant to OCGA § 19–9–64(a), this
court held that the trial court was fully
authorized to decline to exercise emergency
jurisdiction, on the ground that the child was
in no "immediate danger"10 because she
continued to be in the custody of the parent
who sought the temporary order pursuant to
OCGA § 19–9–64(a), and that "there was no
true emergency which required the Georgia
court to exercise jurisdiction for the

[780 S.E.2d 397]
the facts alleged in her affidavit and
attachments, i.e., alleged neglect by her father
when she was six or seven years old and fear
of her stepbrother because he kept weapons
and he smoked and drank.13 Nor are we
persuaded that, as the uncle asserts,
[334 Ga.App. 727]
certain consequences of V.P. going to live
with her father in Washington—that she
would no longer live with her stepfather or
half sister, or near her maternal relatives and
friends in Georgia—amounted to an act of
mistreatment or abuse by V.P.'s father and
were sufficient to invoke the trial court's
emergency jurisdiction pursuant to OCGA §
19–9–64(a).
"The general rule is that the court where the
parent with legal custody resides has the
exclusive right to award change of custody."14
Given that the Georgia court recognized the
Washington order which awarded the father
legal custody of V.P. and that V.P.'s
allegations of neglect by her father and fear of
her stepbrother arose from acts that had
allegedly occurred and circumstances that
had allegedly existed in Washington, the
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uncle's claims
Washington.15

should

be

presented

in

Notably, the order from which the father
appeals runs afoul of another statutory
requirement. If a previous child custody
determination exists, as in this case, "the
temporary order must specify a period that
the court considers adequate to allow the
person seeking the temporary order to obtain
an order from the court maintaining
continuing jurisdiction over the custody of the
child[ ]."16 "The order issued in this state
remains in effect until an order is obtained
from the other state within the period
specified or the period expires."17 Here, the
trial court failed to specify in its order any
period of time within which the uncle must
obtain an order from the Washington court.
Judgment reversed.

6

Id. at 429, 496 S.E.2d 544.

7

292 Ga. 888, 742 S.E.2d 717 (2013).

8

Id. at 890, 742 S.E.2d 717.

9

273 Ga.App. 770, 615 S.E.2d 859 (2005).

10

Id. at 771(1)(a), 615 S.E.2d 859.

11

Id. (punctuation and footnote omitted).

12

Id. at 770, 615 S.E.2d 859.

See generally Jackson, supra; Anderson,
supra at 770–771, 615 S.E.2d 859 ; Rozier,
supra.
13

Matthews v. Matthews, 238 Ga. 201, 232
S.E.2d 76 (1977) (citations omitted); see
Chatman v. Palmer, 328 Ga.App. 222, 224(1),
761 S.E.2d 616 (2014) ; OCGA § 19–9–23(a).
14

See generally Rozier, supra at 429, 496
S.E.2d 544 (although father contended that
his child may have been neglected by the
mother who was the custodial parent, such
neglect, if it existed, arose and was discovered
by the father in the state where the mother
lived with the child, and the father could have
presented his claims in that state).
15

DOYLE, C.J., and BOGGS, J., concur.
-------Notes:
1

V.P. was born on June 12, 2001.

See OCGA § 19–9–86(b) ("A court of this
state shall recognize and enforce, but may not
modify, except in accordance with Part 2 of
this article, a registered child custody
determination of a court of another state.").
2

In the Interest of M.M., 315 Ga.App. 673,
674(1), 727 S.E.2d 279 (2012) (footnote
omitted); see generally Zinkhan v. Bruce, 305
Ga.App. 510, 511, 699 S.E.2d 833 (2010)
("Since the superior court's decision as to
whether it had subject matter jurisdiction to
consider the ... petition for custody was based
on an application of law to undisputed facts,
we apply a de novo standard of review.")
(citation and punctuation omitted).
3

4

OCGA § 19–9–63.

5

230 Ga.App. 427, 496 S.E.2d 544 (1998).

Taylor v. Curl, 298 Ga.App. 45, 679 S.E.2d
80 (2009) (emphasis supplied). See OCGA §
19–9–64(c).
16

17

OCGA § 19–9–64(c).

--------
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292 Ga. 888
742 S.E.2d 717
JACKSON
v.
SANOMI.
No. S13A0508.
Supreme Court of Georgia.
May 6, 2013.

Venice Rebecca Daley, Decatur, for appellant.
Michael Robert Granims, Fred L. Cavalli,
Wislon, Morton & Downs LLC, Decatur, for
appellee.

THOMPSON, Presiding Justice.
[292 Ga. 888]In this habeas corpus child
custody case, appellant mother appeals from
an order of the DeKalb County Superior Court
refusing [292 Ga. 889]to modify a foreign
jurisdiction's award of custody to appellee
father. Because the superior court lacked
jurisdiction to modify the award of custody,
we affirm.
In 2007, a New Jersey court entered an
order awarding sole custody of the parties'
minor child to father. At that time, the child
was five years old. Following entry of the New
Jersey order, father and child have been
living in Nigeria; mother has been living in
Georgia. In 2012, father and mother agreed
that the child would visit mother from June
15, 2012 until August 1, 2012. When the
visitation period expired, mother refused to
return the child to father, claiming child, who
is now ten years old, pleaded to stay with her
because he was afraid of ongoing
[742 S.E.2d 718]
violence near his home and school in Nigeria.
Father sought and the New Jersey court

granted an ex parte order requiring mother to
surrender the child to father. Days later,
father filed a habeas corpus petition in the
DeKalb County Superior Court for the child's
return. Admitting father was entitled to legal
custody pursuant to the New Jersey order,
mother responded to father's petition for
habeas corpus by seeking a modification
order changing custody. The superior court
determined it was without jurisdiction to
modify the New Jersey custody award and
ordered mother to deliver the child to father's
representative.
Mother contends the superior court
erred in refusing to take jurisdiction of this
case under the Uniform Child Custody
Jurisdiction and Enforcement Act (OCGA §
19–9–40 et seq.) We disagree. The UCCJEA
provides, in pertinent part, that a court of this
state cannot modify a child custody
determination made by a court in another
state
... unless a court of this state has
jurisdiction to make an initial determination
under paragraph (1) or (2) of subsection (a) of
Code Section 19–9–61 and:
(1) The court of the other state
determines it no longer has exclusive
continuing jurisdiction under Code Section
19–9–62 or that a court of this state would be
a more convenient forum under Code Section
19–9–67; or
(2) A court of this state or a court of the
other state determines that neither the child
nor the child's parents or any person acting as
a parent presently resides in the other state.
OCGA § 19–9–63. This provision makes it
clear that, in order for a court in this state to
modify the custody ruling of a foreign
jurisdiction, the requirements of paragraphs
(1) or (2) of OCGA § 19–9–61(a)[292 Ga.
890]must be satisfied by showing:
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(1) This state is the home state of the
child on the date of the commencement of the
proceeding, or was the home state of the child
within six months before the commencement
of the proceeding and the child is absent from
this state but a parent or person acting as a
parent continues to live in this state;
(2) A court of another state does not have
jurisdiction under paragraph (1) of this
subsection, or a court of the home state of the
child has declined to exercise jurisdiction on
the ground that this state is the more
appropriate forum under Code Section 19–9–
67 or 19–9–68 and:

of the child is subjected to or threatened with
mistreatment or abuse.” Mother's allegations
that the child feared returning to Nigeria
because of ongoing violence there does not
meet these statutory criteria. See Rozier v.
Berto, 230 Ga.App. 427, 496 S.E.2d 544
(1998) (state other than home state can
exercise jurisdiction under emergency
exception only where circumstances and wellbeing of child demand immediate action)
(decided under predecessor to OCGA § 19–9–
64).
Judgment affirmed.
All the Justices concur.

(A) The child and the child's parents, or
the child and at least one parent or a person
acting as a parent, have a significant
connection with this state other than mere
physical presence; and
(B) Substantial evidence is available in
this state concerning the child's care,
protection,
training
and
personal
relationships[.]
OCGA
§
19–9–61(a).
Because
the
requirements of neither paragraph (1) nor
paragraph (2) were satisfied in this case, the
superior court was without jurisdiction to
modify the New Jersey custody order.
Compare Lopez v. Olson, 314 Ga.App. 533,
724 S.E.2d 837 (2012) (modification of
foreign child custody order proper) with
Delgado v. Combs, 314 Ga.App. 419, 724
S.E.2d 436 (2012) (court lacked jurisdiction
to modify foreign child custody order).

It cannot be said that the superior court
was empowered to exercise temporary
emergency jurisdiction. OCGA § 19–9–64(a)
authorizes temporary emergency jurisdiction
only “if the child is present in this state and
the child has been abandoned or it is
necessary in an emergency to protect the
child because the child or a sibling or parent
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based on the appellant's statement of facts.
[Further, e]xcept as controverted, appellant's
statement of facts may be accepted by this
Court as true.” See Court of Appeals Rule
25(b)(1).

314 Ga.App. 689
725 S.E.2d 820
12 FCDR 1003
LOWE
v.
LOWE.
No. A11A2129.
Court of Appeals of Georgia.
March 9, 2012.

Elisa M. Lowe, pro se.
Martin Enrique
appellee.

Valbuena,

Dallas,

for

ADAMS, Judge.
[314 Ga.App. 689]We granted Elisa M.
Lowe's pro se application for discretionary
appeal from an order entered by the Superior
Court of Paulding County (Paulding Court)
denying her motion to set aside, motion for
new trial, and request for sanctions in this
case arising out of a child custody dispute.1
We agree with Ms. Lowe that the Paulding
Court lacked jurisdiction over the child
custody modification petition filed by the
father/ appellee, Michael L. Lowe, and thus
erred by denying the mother's motion to set
aside.
[725 S.E.2d 821]
Before we turn to the recitation of the
facts and analysis of the issues, we note that
we are troubled by the fact that the father
failed to file a response to the application for
discretionary appeal and has also failed to file
an appellee's brief in this ensuing appeal. By
failing to file a brief on appeal, the father has
failed to controvert the facts as set forth in the
mother's brief; pursuant to our Rules, this
failure “shall constitute consent to a decision

Turning now to the pertinent facts, the
record and the mother's [314 Ga.App.
690]brief disclose the following: The parties
were divorced in April 2000. The divorce
decree was entered by the Superior Court of
Coweta County (Coweta Court), and the
mother was awarded sole custody of the
parties' two minor children. The mother
subsequently filed a petition to modify child
support and visitation and a motion for
contempt in the Coweta Court, and on August
14, 2001, after noting the father had failed to
appear at the hearing on those matters, the
court entered an order modifying the father's
support obligations and visitation; further the
father was held in contempt for willful
violation of the divorce decree, and was
ordered to appear and purge himself of the
contempt or face the possibility of
incarceration.
In January 2004, the father filed a
petition for modification of child support and
custody in the Coweta Court. Pursuant to the
father's request, and without a hearing being
held, an ex parte temporary custody order
was entered giving the father custody of the
children. However, after a hearing was held,
that order was vacated and the original
custody order was reinstated, apparently with
some modifications.
A specially set final hearing was held on
April 12, 2005. Following that hearing the
father's attorney apparently drafted a “final
order,” but the parties' attorneys did not
agree on the terms of the proposed order, and
it was never executed. Apparently no further
action was taken in that case until it appeared
on a peremptory calendar in December 2008,
and at that time, the case was dismissed for
lack of prosecution.
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On March 4, 2008, prior to the dismissal
of the Coweta modification action, the father
filed another Complaint for Change of
Custody in the Paulding Court, where he
resided. The father alleged that the mother
had been residing in Fulton County but had
left the State and, disregarding the fact that
the Coweta modification action was still
pending, alleged that although the Coweta
Court had previously granted the parties'
divorce and heard a subsequent modification
case, Coweta County had no interest in the
case because none of the parties resided
there. Further, the father alleged that he was
not aware of any other pending proceeding
concerning the children, and he stated that
although the final order in the Coweta case
had not been executed, pursuant to that order
the parties had joint legal and joint physical
custody of the children and had been
proceeding pursuant to the terms of that
order as to custody. Moreover, although the
father stated that the final order was attached
as Exhibit “E” to the complaint, the order was
not attached to the complaint, and in fact it
appears that it was not filed with the Paulding
County clerk's office until after the appeal was
docketed in this case.
Additionally, as he had also done in the
Coweta case, the father [314 Ga.App.
691]obtained an ex parte emergency order
granting him temporary legal and physical
custody of the children. In that order, the
Paulding Court referred to the father's
previously filed Coweta modification action,
and it noted “ [t]hat case was resolved by a
hearing that awarded the Parties joint legal
and joint physical custody of the children.” As
noted above, however, at that time the
Coweta County case remained pending and
the “final order” in that case had never been
executed and had not been filed with the
Paulding Court.
Again, just as in the Coweta case, when
the mother was given an opportunity to
appear before the Paulding Court, that court
reversed itself and returned custody of the

children to the mother. In that order, the
Paulding Court further noted that the
“visitation schedule previously followed by
the
[725 S.E.2d 822]
parties shall continue once the father is
released from jail.”
On June 30, 2008, the father's attorney,
Martin E. Valbuena, sent the father a letter,
which referenced a Paulding case and a
Coweta case,2 stating his intent to file a
motion to withdraw because of the nonpayment of fees. In that letter, the attorney
notified the father that “The Superior Courts
of Paulding and Coweta Counties retain
jurisdiction of these actions.” Valbuena filed
his motion to withdraw as counsel on July 16,
2008, and an order permitting the
withdrawal was filed on August 6, 2008.
After the dismissal order was entered in
the Coweta case in December 2008, it
appears no filings were made or orders
entered in either the Coweta or the Paulding
case until April 12, 2010, when the father filed
a motion to set aside the dismissal order in
the Coweta Court. At that time the father was
once again being represented by Valbuena,
and on July 6, 2010, Valbuena filed an entry
of appearance in the Paulding Court as well as
a rule nisi requesting a temporary hearing.
On July 7, 2010, Valbuena filed affidavits on
behalf of the children purporting to be their
elections to live with the father in Florida.
Although the entry of appearance and rule
nisi were apparently served on the mother,
there was no certificate of service filed with
these affidavits, and the mother has stated in
her brief that Valbuena did not send a copy of
the executed affidavits to her.3
[314 Ga.App. 692]On July 14, 2010, the
mother filed, inter alia, a motion to dismiss
the father's request for a temporary hearing
and a “Notice to the Court of Another Court
Having Jurisdiction over Child Custody
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Matters Pursuant to OCGA § 19–9–62” as
well as a request for sanctions. In this notice,
she gave a brief outline of the history of these
proceedings, including that the custody action
in the Coweta case was pending at the time
the father filed his complaint in the Paulding
case, in which he specifically alleged that
there were no pending actions concerning the
children. Moreover, the mother also notified
the Paulding Court that the father had filed a
“Motion to Set Aside Order” in the Coweta
Court on April 12, 2010, just two months
prior to the filing of the request for a
temporary hearing in the Paulding Court, and
that at that time, that motion remained
pending in the Coweta Court, as did a
contempt action filed by the mother against
the father for past due child support.
On August 10, 2010, the Paulding Court
issued a temporary order, in which it noted
the mother's objection to the court's
jurisdiction based on improper venue, but
found that the mother had waived her venue
objection because at the time of the
emergency hearing, in which the mother was
successful in getting the Paulding Court to
reverse its temporary ex parte order giving
custody to the father, the mother was
represented by an attorney who did not voice
any objection to venue. Further the court
found that the mother had failed during the
two-and-a-half years the case had remained
pending to file any pleadings raising a venue
objection. The Paulding Court, based on the
Minor Child Elections, then granted
temporary primary physical custody to the
father.
On November 2, 2010, the mother filed a
motion to reconsider and attached a copy of
this Court's opinion in Hatch v. Hatch, 287
Ga.App. 832, 652 S.E.2d 874 (2007), again
arguing that the Paulding Court lacked
jurisdiction over this matter. On November
16, 2010, the mother filed a “Demand for
Abatement of Proceedings Due to Lack of
Jurisdiction and Notification of Inquiry of
Jurisdiction in Coweta Superior Court” in

which she requested that the Paulding Court
contact the Coweta Court to resolve the
jurisdiction
[725 S.E.2d 823]
issue pursuant to OCGA § 19–9–62. On
January 5, 2011, the Paulding Court entered a
final order in which it expressly denied the
mother's motion for reconsideration and
jurisdictional challenge and, inter alia,
awarded primary physical custody of the
children to the father pursuant to their
elections and the mother's consent.
The mother subsequently moved to set
aside that order and renewed her motion for
sanctions against the father and Valbuena for
making false statements and untrue
allegations. The trial court denied the
mother's motion on April 6, 2011, and we
granted the mother's application for
discretionary appeal on May 25, 2011. We
[314 Ga.App. 693]now reverse as to the
jurisdictional issue, and remand for a
determination of whether sanctions are
warranted in this case.
1. It appears in this case that at the time
the father filed his complaint in Paulding
County there was a pending custody
modification action in Coweta County and
thus the Coweta Court, not the Paulding
Court, had jurisdiction of the custody case.
And even if the Coweta action had not been
pending, the Paulding Court was without
jurisdiction over this matter. In Hatch v.
Hatch, 287 Ga.App. 832, 652 S.E.2d 874,
which the mother aptly notes is remarkably
similar to this case, we determined that
jurisdiction and venue in a child custody case
were proper in the county where the legal
custodian resided and if the legal custodian
resided out of state, then jurisdiction was
proper in the county where the custody
determination was initially made. Id. at
835(2), 652 S.E.2d 874; see also OCGA §§ 19–
9–23(a) and 19–9–62(a). Here, the father
filed his complaint to change custody in
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Paulding County, which was his county of
residence, stating that the mother had been a
resident of Fulton County but had recently
moved to Tennessee. Although it is unclear
from the record exactly where the mother
resided at the time the initial Paulding County
complaint was filed, it is clear that the mother
was not residing in Paulding County at that
time. Thus, pursuant to the relevant Code
sections and our opinion in Hatch, even if
there had not been a pending action in the
Coweta Court, the complaint should have
been filed in either Coweta County or in the
county where the legal guardian, who at that
time was the mother, resided.4
Further, when the father requested a
hearing in the Paulding Court in July 2010,
he had shortly before returned to the Coweta
Court and filed a motion to set aside the
Coweta Court order which dismissed his
modification action for want of prosecution.
And it also appears that by that time the
mother was once again residing in Coweta
County and, in any event, that the Coweta
Court had continuing jurisdiction pursuant to
OCGA § 19–9–62(a). Thus, nothing had
occurred since the father initially filed the
modification complaint in the Paulding Court
and he sought a hearing in that court in July
2010 that would have changed the
jurisdictional posture of this case.
In sum, we find that the Paulding Court
erred by assuming jurisdiction of this custody
matter. And because a judgment entered by a
court lacking jurisdiction is void, all orders of
the Paulding [314 Ga.App. 694]County court
in this case are vacated. Hatch, 287 Ga.App.
at 835(2), 652 S.E.2d 874.
2. Because we have held in Division 1 that
the Paulding Court lacked subject matter
jurisdiction in this case, it is unnecessary for
us to consider the issues raised in the
mother's second and third enumerations of
error.

3. The mother also contends that the
Paulding Court erred by refusing to consider
her requests for sanctions against the father's
attorney. We agree that the facts here warrant
at least a hearing on this matter, and that
upon remand the Paulding Court should
consider whether it is the appropriate venue
for such a hearing, and depending on that
determination, either conduct
[725 S.E.2d 824]
a hearing or transfer the sanctions issue to
the Coweta Court.
Judgment vacated and case remanded
with direction.
BARNES, P.J., and BLACKWELL, J.,
concur.

-------Notes:
1. Even though orders in child custody
cases are directly appealable pursuant to
OCGA § 5–6–34(a)(11), appeals from orders
denying a motion to set aside under OCGA §
9–11–60 require an application for
discretionary appeal. Avren v. Garten, 289
Ga. 186, 191–192(7), 710 S.E.2d 130 (2011).

The Coweta Court case number
referenced does not appear to match that for
the modification action, and apparently there
were other filings in that court also, such as a
contempt
action.
2.

The mother has stated in her
supplemental brief that the father's attorney,
in response to her inquiry concerning the
basis for the rule nisi and hearing, sent her
un-executed election affidavits via e-mail, and
she has requested that we have the record
corrected by the trial court to reflect the true
3.
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set of facts here. However, whether she was
properly served with the executed affidavits is
immaterial to the resolution of the issues
raised in this appeal, and thus we decline to
delay this case by ordering yet another
supplementation of the record. Accordingly,
the motion to supplement is hereby denied.

4. We note that although the father
initially obtained a temporary emergency
change of custody, once a hearing was held
the Paulding Court returned the children to
the mother. Thus, our holding here does not
address the court's ability to assume
temporary emergency jurisdiction to make a
child custody determination pursuant to
OCGA § 19–9–64(a). See also Taylor v. Curl,
298 Ga.App. 45, 46, 679 S.E.2d 80 (2009).
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for a writ of habeas corpus, the child lived
continuously
[797 S.E.2d 869]
in New Mexico with Markle, and that Dass
did not live with them in New Mexico.

S16A1750
Supreme Court of Georgia.
Decided: March 6, 2017
Ryan Alan Proctor, Stearns-montgomery &
Proctor, 291 Alexander Street, Marietta,
Georgia 30060, for Appellant.
Diane Cherry, Shana Ryan Webb, The Cherry
Law Firm, P.C., 1301 Shiloh Road, Suite 1620,
Kennesaw, Georgia 30144-7168, for Appellee.
HINES, Chief Justice.
[300 Ga. 702]
Donald T. Markle ("Markle") appeals from
the grant of a writ of habeas corpus in this
child custody case. For the reasons that
follow, we vacate the superior court's order.
While residing in Georgia in 2010, Katrina
Joy Dass ("Dass") gave birth to the minor
child who is at the center of this controversy;
Dass and Markle, the child's father, were
never married, and prior to 2016, Markle did
not attempt to legitimate the child.1 Sometime
after the child's birth, Markle relocated to
New Mexico. The child lived in Georgia with
Dass from birth until January 2011; he then
lived with both Markle and Dass in New
Mexico until August 2012. Dass returned to
Georgia, and the child lived in Georgia with
her from August 2012 until July 2015,
spending the summers of 2013 and 2014 in
New Mexico with Markle. In July 2015, the
child returned to New Mexico, and it is
undisputed that between late July 2015 and
Dass's February 16, 2016 filing of her petition

On January 26, 2016, Markle filed in the
Second Judicial District Court, County of
Bernillo, New Mexico, a verified petition
seeking to determine paternity, custody, and
child support for the minor child, naming
Dass as respondent. The New Mexico court
entered a temporary order providing, inter
alia, that the child not be removed from New
Mexico without the written consent of the
other party. Dass requested that Markle
return the child to Georgia but Markle
declined. On February 16, 2016, Dass filed in
the Superior Court of Cobb County a "Petition
for Writ of Habeas Corpus and Emergency
Motion for Return of Child." After a hearing,
the superior court entered a writ of habeas
corpus on February 24, 2016, finding that
Georgia was the "home state" of the child
within the meaning of the Uniform Child
Custody Jurisdiction and Enforcement Act
("UCCJEA"), OCGA § 19-9-40 et seq., and
ordering that the child be returned to Dass.
Under the UCCJEA, the superior court's
subject matter jurisdiction to make such "an
initial child custody determination is heavily
dependent on the question of whether the
court is of a state that is the child's 'home
state.' See OCGA § 19–9–61.2 [Cit.]"
[300 Ga. 703]
Bellew v. Larese , 288 Ga. 495, 498, 706
S.E.2d 78 (2011). See also Kuriatnyk v.
Kuriatnyk , 286 Ga. 589, 590 (1), 690 S.E.2d
397 (2010). The superior court could properly
determine that it had jurisdiction under
OCGA § 19-9-61 (a) (1)3 only if Georgia was
the home state of the child on
the date of the commencement
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of
the
[habeas
corpus]
proceeding, or was the home
state of the child within six
months
before
the
commencement
of
the
proceeding and the child is
absent from this state but a
parent or person acting as a
parent continues to live in this
state.
OCGA § 19-9-61 (a) (1).4
It is uncontroverted that on the date of Dass's
February 16, 2016 filing of the petition for a
writ of habeas corpus, and for the six months
prior to it, the child lived with Markle in New
Mexico, and not in Georgia. The trial court
nonetheless found that the child's "residence
[300 Ga. 704]
is and has been in the State of Georgia since
August 2012," determined that the child's
presence in New Mexico was temporary and
did not affect the child's residential status in
Georgia, and declared

OCGA § 19-9-41(7).5 And, as noted, the child
lived in New Mexico
[300 Ga. 705]
with Markle for six months preceding Dass's
filing of the petition for a writ of habeas
corpus.6
[797 S.E.2d 871]
It appears that the superior court declared
Georgia to be the "home state" of the child
based upon its finding that, prior to August
2015, the child's residence—and the custodial
mother's residence—was in Georgia, and that
the court then determined that the child's
presence in New Mexico was a "temporary
absence" from that residence. But, that is not
an analysis that the statutory definition of
"home state" permits. As has been noted,
"home state" is not synonymous
with the "residence or domicile
of the parent having legal
custody." [Cit.] Rather, the term
"lived" in the definition of
"home state" refers to

[797 S.E.2d 870]
[300 Ga. 706]
Georgia to be the child's "home state." But,
the UCCJEA defines "home state" as
the state in which a child lived
with a parent or a person acting
as a parent for at least six
consecutive
months
immediately
before
the
commencement of a child
custody proceeding. In the case
of a child less than six months
of age, the term means the state
in which the child lived from
birth with any of the persons
mentioned.
A
period
of
temporary absence of any of the
mentioned persons is part of the
period.

the state where the child is
physically present "without
regard to legal residence."
[Cits.] "If the General Assembly
had intended that jurisdiction
be based upon legal residence or
domicile, it would undoubtedly
have used these technical
terms." [Cit.]
Slay v. Calhoun , 332 Ga.App. 335, 341 (2),
772 S.E.2d 425 (2015).
By its plain language, OCGA § 19-9-41 (7)
defines "home state" in terms of current
presence, and declares a time frame for that
presence to have the necessary legal effect,
i.e., six months, or the child's life, if the child
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is less than six months of age. It is that sixmonth period that OCGA § 19-9-41 (7) refers
to when it speaks of a temporary absence as
"part of the period." OCGA § 19-9-41 (7) looks
to the present, and then backward six
months; it does not look to legal residence or
domicile at some point in the past, and then
look forward. As noted, it is uncontroverted
that the child was never absent from New
Mexico during the six months prior to Dass's
filing of the petition for a writ of habeas
corpus. Thus, it is New Mexico, not Georgia,
that meets the definition of "home state"
under OCGA § 19-9-41 (7), and the Georgia
court could not have jurisdiction under OCGA
§ 19-9-61 (a) (1) unless it had been the child's
"home state" within six months before Dass
filed her petition for a writ of habeas corpus,
which was not the case.

As the superior court did not have subject
matter jurisdiction under OCGA § 19-9-61 (a)
(1), its order granting the writ of habeas
corpus must be vacated. See Davis v.
Harpagon Co., LLC , 281 Ga. 250, 253 (8),
637 S.E.2d 1 (2006).
Judgment vacated.
All the Justices concur.
-------Notes:
Although Markle has not been adjudicated
the father of the child, Dass refers to him as
such in her brief in this Court. The order
below refers to him as "the putative father."
1

2

Georgia adopted the UCCJEA in 2001 in part
to reduce competition among jurisdictions.
See Bellew , supra at 496, 706 S.E.2d 78 ;
Delgado v. Combs , 314 Ga.App. 419, 424425, 724 S.E.2d 436 (2012). A belief that may
underlie such competition is that only the
courts of this State can be trusted to make a
fair custody determination involving a
Georgia parent when the other parent is a
resident of the forum state. But, New Mexico
has adopted its own version of the UCCJEA,
see N.M. Stat. Ann. 1978, §§ 40–10A–101 to –
403 (2001), including provisions for a court
therein to decline to exercise its jurisdiction
upon a determination that another state is a
more appropriate forum, see N.M. Stat. Ann.
1978, §§ 40–10A–207, or that a person
seeking to invoke that court's jurisdiction has
engaged in unjustifiable conduct. See N.M.
Stat. Ann. 1978, §§ 40–10A–208.7 Nothing
precludes Dass from seeking such a ruling
from the New Mexico court, and nothing
indicates that, were a custody determination
to be made by the New Mexico court, it would
be unfair to her.8
[797 S.E.2d 872]
[300 Ga. 707]

OCGA § 19-9-61 reads:
(a)
Except
as
otherwise
provided in Code Section 19-964, a court of this state has
jurisdiction to make an initial
child custody determination
only
if:
(1) This state is the home state
of the child on the date of the
commencement
of
the
proceeding, or was the home
state of the child within six
months
before
the
commencement
of
the
proceeding and the child is
absent from this state but a
parent or person acting as a
parent continues to live in this
state;
(2) A court of another state does
not have jurisdiction under
paragraph (1) of this subsection,
or a court of the home state of
the child has declined to
exercise jurisdiction on the
ground that this state is the
more appropriate forum under
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Code Section 19-9-67 or 19-9-68
and:
(A) The child and the child's
parents, or the child and at least
one parent or a person acting as
a parent, have a significant
connection with this state other
than mere physical presence;
and
(B) Substantial evidence is
available
in
this
state
concerning the child's care,
protection,
training,
and
personal
relationships;
(3) All courts having jurisdiction
under paragraph (1) or (2) of
this subsection have declined to
exercise jurisdiction on the
ground that a court of this state
is the more appropriate forum
to determine the custody of the
child under Code Section 19-967
or
19-9-68
;
or
(4) No court of any other state
would have jurisdiction under
the
criteria
specified
in
paragraph (1), (2), or (3) of this
subsection.
(b) Subsection (a) of this Code
section
is
the
exclusive
jurisdictional basis for making a
child custody determination by
a
court
of
this
state.
(c) Physical presence of, or
personal jurisdiction over, a
party or a child is not necessary
or sufficient to make a child
custody determination.
No issue is presented under any other
subsection of OCGA § 19-9-61.
3

The fact that Dass pursued this action
through a petition for a writ of habeas corpus
does not affect the applicability of the
UCCJEA. See Etzion v. Evans, 247 Ga. 390,
276 S.E.2d 577 (1981), decided under the
UCCJEA's predecessor, the Uniform Child
Custody Jurisdiction Act. Bell e w, supra at
496, 706 S.E.2d 78. See also OCGA § 19-9-61
(a) (3), providing that OCGA § 19-9-61 (a)
(1)"is the exclusive jurisdictional basis for
making a child custody determination by a
court of this state."
4

5

OCGA § 19-9-41 reads:
In

this

article:

(1) "Abandoned" means left
without
provision
for
reasonable and necessary care
or
supervision.
(2) "Child" means an individual
who has not attained 18 years of
age.
(3)
"Child
custody
determination"
means
a
judgment, decree, or other
order of a court providing for
the legal custody, physical
custody, or visitation with
respect to a child. The term
includes
a
permanent,
temporary,
initial,
and
modification order. The term
does not include an order
relating to child support or
other monetary obligations of
an
individual.
(4) "Child custody proceeding"
means a proceeding in which
legal custody, physical custody,
or visitation with respect to a
child is an issue. The term
includes a proceeding for
divorce, separation, neglect,
abuse,
dependency,
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guardianship,
paternity,
termination of parental rights,
and protection from family
violence, in which the issue may
appear. The term does not
include a proceeding involving
juvenile
delinquency,
contractual emancipation, or
enforcement under Part 3 of
this
article.
(5) "Commencement" means
the filing of the first pleading in
a
proceeding.
(6) "Court" means an entity
authorized under the law of a
state to establish, enforce, or
modify
a
child
custody
determination.
(7) "Home state" means the
state in which a child lived with
a parent or a person acting as a
parent
for
at
least
six
consecutive
months
immediately
before
the
commencement of a child
custody proceeding. In the case
of a child less than six months
of age, the term means the state
in which the child lived from
birth with any of the persons
mentioned.
A
period
of
temporary absence of any of the
mentioned persons is part of the
period.

(10) "Issuing state" means the
state in which a child custody
determination
is
made.
(11) "Modification" means a
child custody determination
that
changes,
replaces,
supersedes, or is otherwise
made
after
a
previous
determination concerning the
same child, whether or not it is
made by the court that made the
previous
determination.
(12)
"Person"
means
an
individual,
corporation,
business trust, estate, trust,
partnership, limited liability
company, association, joint
venture,
government;
governmental
subdivision,
agency, or instrumentality;
public corporation; or any other
legal or commercial entity.
(13) "Person acting as a parent"
means a person, other than a
parent,
who:
(A) Has physical custody of the
child or has had physical
custody for a period of six
consecutive months, including
any temporary absence, within
one year immediately before the
commencement of a child
custody
proceeding;
and

(8)
"Initial
determination"
means the first child custody
determination concerning a
particular
child.

(B) Has been awarded legal
custody by a court or claims a
right to legal custody under the
law
of
this
state.

(9) "Issuing court" means the
court that makes a child custody
determination
for
which
enforcement is sought under
this
article.

(14) "Physical custody" means
the
physical
care
and
supervision
of
a
child.
(15) "State" means a state of the
United States, the District of
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Columbia, Puerto Rico, the
United States Virgin Islands, or
any
territory
or
insular
possession subject to the
jurisdiction of the United States.
(16) "Tribe" means an Indian
tribe or band or Alaskan Native
village which is recognized by
federal
law
or
formally
acknowledged by a state.
(17) "Warrant" means an order
issued by a court authorizing
law enforcement officers to take
physical custody of a child.
Dass does not contest that Markle can be
considered a "parent or a person acting as a
parent" within the meaning of the UCCJEA,
and in any event, it appears that he should be
so considered. Under the statutory definition,
OCGA § 19-9-41 (13), a "person acting as a
parent" means "a person, other than a parent,
who ... [h]as physical custody of the child or
has had physical custody for a period of six
consecutive months, including any temporary
absence, within one year immediately before
the commencement of a child custody
proceeding ... and has been awarded legal
custody by a court or claims a right to legal
custody under the law of this state." It is
uncontroverted that Markle had physical
custody of the child at the time of the filing of
the petition for a writ of habeas corpus, and
had such custody for six months. Although he
had not been adjudicated a parent of the child
or awarded legal custody, he claims a right to
legal custody that would be recognized under
the laws of this State. We do not take OCGA §
19-9-41 (13)'s requirement that a claim of a
right to legal custody be "under the laws of
this state" to require that a recognized claim
must be made in a proceeding in a Georgia
court; to so construe that language would be
contrary to the UCCJEA's purposes of
combating forum shopping and avoiding
jurisdictional competition. See Bellew, supra
at 496, 706 S.E.2d 78 ; Croft v. Croft, 298
6

Ga.App. 303, 305 (1), 680 S.E.2d 150 (2009).
See also In re Guardianship of Alexis C., 331
Wis.2d 108, 794 N.W.2d 533, 540-542 (1824) (App. 2011), implicitly recognizing that
the phrase "claims a right to legal custody
under the law of this state" would embrace a
claim recognized by the state in which
jurisdiction is sought, even though the claim
was made in another state.
The UCCJEA also provides for jurisdiction
in a Georgia court should the New Mexico
court make any such determination. See
OCGA § 19-9-61 (a) (2).
7

Although Dass contends in this Court that
the superior court was empowered to exercise
temporary emergency jurisdiction under
OCGA § 19-9-64 (a), under these
circumstances,
8

[i]t cannot be said that the
superior court was empowered
to
exercise
temporary
emergency jurisdiction. OCGA §
19–9–64
(a)
authorizes
temporary
emergency
jurisdiction only "if the child is
present in this state and the
child has been abandoned or it
is necessary in an emergency to
protect the child because the
child or a sibling or parent of
the child is subjected to or
threatened with mistreatment
or abuse."
Jackson v. Sanomi, 292 Ga. 888, 890, 742
S.E.2d 717 (2013). The superior court's order
does not rely upon OCGA § 19-9-64 (a) ; it
made no finding that would support such
reliance; and it did not issue a temporary
order under the provisions of OCGA § 19-9-64
(b), (c), or (d). Further, it does not appear
that Dass ever alleged that the child was
actually "subjected to or threatened with
mistreatment or abuse."
--------
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684 S.E.2d 126
300 Ga. App. 61
MURILLO
v.
MURILLO.
No. A09A1500.
Court of Appeals of Georgia.
September 10, 2009.

follows that the Fulton County Superior Court
"has exclusive, continuing jurisdiction" under
the UCCJEA over the present modification
petition. OCGA § 19-9-62(a); Fish v. Fish, 266
Ga. App. 224, 596 S.E.2d 654 (2004);
Upchurch v. Smith, 281 Ga. 28, 29, 635
S.E.2d 710 (2006). Nevertheless, OCGA § 199-67(a) provides that a court with jurisdiction
under the UCCJEA

[684 S.E.2d 127]
Hait & Eichelzer, Woodstock, Elizabeth J.
Kuhn, for appellant.
Jesus A. Nerio, Atlanta, for appellee.
ANDREWS, Presiding Judge.
Pursuant to the Uniform Child Custody
Jurisdiction and Enforcement Act (UCCJEA)
(OCGA § 19-9-40 et seq.), Alex Murillo, a
Georgia resident, filed a petition in May 2008
in the Fulton County Superior Court asking
the Court to modify its prior child custody
order by granting him physical custody of his
14-year-old son in accordance with the child's
selection of him (under OCGA § 19-9-3(a)(5))
as the parent with whom the child desired to
live. The petition was served on Mr. Murillo's
ex-wife, Monica Murillo, who was initially
awarded physical custody of the child by the
Court's July 1997 decree granting the parties'
divorce, and who has resided in North
Carolina with the child since February 2002.
Mr. Murillo appeals from the Court's order
granting Ms. Murillo's motion pursuant to
OCGA § 19-9-67 for the Court to decline to
exercise its jurisdiction under the UCCJEA on
the basis that it is an inconvenient forum and
that a North Carolina court is a more
appropriate forum. For the following reason,
we vacate the Court's order declining to
exercise jurisdiction and remand.
It is undisputed that the Fulton County
Superior Court rendered a prior child custody
determination consistent with the UCCJEA,
and that Mr. Murillo is a Georgia resident
with significant connection to the State. It

may decline to exercise its
jurisdiction at any time if it
determines that it is an
inconvenient forum under the
circumstances and that a court
of another state is a more
appropriate forum. The issue of
inconvenient forum may be
raised upon motion of a party,
the court's own motion, or
request of another court.
Subsection (b) of OCGA § 19-9-67 further
provides:
Before determining whether it is
an inconvenient forum, a court
of this state shall consider
whether it is appropriate for a
court of another state to
exercise jurisdiction. For this
purpose, the court shall allow
the
parties
to
submit
information and shall consider
all relevant factors, including:
(1) Whether family violence has
occurred and is likely to
continue in the future and
which state could best protect
the parties and the child;
(2) The length of time the child
has resided outside this state;
[684 S.E.2d 128]
(3) The distance between the
court in this state and the court
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in the state that would assume
jurisdiction;
(4) The relative financial
circumstances of the parties;
(5) Any agreement of the parties
as to which state should assume
jurisdiction;
(6) The nature and location of
the evidence required to resolve
the pending litigation, including
testimony of the child;
(7) The ability of the court of
each state to decide the issue
expeditiously
and
the
procedures necessary to present
the evidence; and
(8) The familiarity of the court
of each state with the facts and
issues in the pending litigation.
Devito v. Devito, 280 Ga. 367, 368, n. 2,
628 S.E.2d 108 (2006) (under OCGA § 19-967, a Georgia court with continuing, exclusive
jurisdiction under the UCCJEA may
determine that it is an inconvenient forum for
further custody considerations). Accordingly,
under OCGA § 19-9-67, before a Georgia court
with jurisdiction under the UCCJEA
determines whether it is an inconvenient
forum, the court must first consider whether
it is appropriate for another state's court to
exercise jurisdiction, and, for this purpose,
OCGA § 19-9-67(b) requires that the court
"shall allow the parties to submit information
and shall consider all relevant factors,"
including all the factors listed in OCGA § 199-67(b)(1) thru (8).
After Ms. Murillo moved pursuant to
OCGA § 19-9-67 for the Fulton County
Superior Court to decline to exercise
jurisdiction as an inconvenient forum, the
Court gave the parties notice of a hearing on
the motion and conducted a hearing at which

the parties had an opportunity to submit
relevant information. The Court's written
order granting the motion shows that the
Court considered evidence and undisputed
facts in the record relating to the factors listed
in OCGA § 19-9-67(b)(2), (3), (5), and (6). But
we find nothing in the record showing that
the Court complied with the statutory
requirement that it "shall consider" the
remaining factors listed in OCGA § 19-967(b).
The language in OCGA § 19-9-67(b)
requiring that the court "shall consider" the
factors listed in OCGA § 19-9-67(b)(1) thru
(8) before determining whether it is an
inconvenient forum, is similar to the
requirement in Georgia's forum non
conveniens statute, OCGA § 9-10-31.1, which
provides that, before declining jurisdiction,
the court "shall give consideration" to the
seven factors listed in OCGA § 9-10-31.1(a)(1)
thru (7). In construing OCGA § 9-10-31.1, we
found that, when a Georgia court with
jurisdiction and venue over an action
exercises its discretion under the statute to
decline jurisdiction on the ground of forum
non conveniens, the statutory requirement
that the court "shall give consideration" to the
seven listed factors "mandates that a trial
court consider and weigh the factors listed
therein as part of its decision-making process,
and, consequently, it is an abuse of discretion
for the trial court not to address each of the
seven factors." Hewett v. Raytheon Aircraft
Co., 273 Ga. App. 242, 246, 614 S.E.2d 875
(2005). We further held that, in order to
ensure that the court's decision-making
process was guided by the statutory
requirements, the court "must make specific
findings either in writing or orally on the
record demonstrating that the court has
considered all seven of the factors set forth in
OCGA § 9-10-31.1(a)." Id. at 248-249, 614
S.E.2d 875; Federal Ins. Co. v. Chicago Ins.
Co., 281 Ga.App. 152, 153, 635 S.E.2d 411
(2006); Kennestone Hosp. v. Lamb, 288
Ga.App. 289-290, 653 S.E.2d 858 (2007).
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We conclude that the same rules apply to
a court considering whether it should decline
jurisdiction under the UCCJEA as an
inconvenient forum in accordance with OCGA
§ 19-9-67. Because the Fulton County
Superior Court failed to consider all eight
factors listed in OCGA § 19-9-67(b)(1) thru
(8), the Court abused its discretion in
deciding to decline its jurisdiction under the
UCCJEA. The Court also erred by failing to
make specific findings on the record
demonstrating that it considered all relevant
factors in accordance with the statute. We
vacate the Court's order and remand the case
for the Court to consider all relevant factors,
including all the factors listed in OCGA § 199-67(b), and for the Court to make specific
findings on the record, either in writing or
orally, demonstrating consideration of these
factors.

S.E.2d 315 (2001) (explaining the operation
of the former statute). It was not improper for
the Court to consider that, because Mr.
Murillo's fitness as a parent was no longer the
controlling custody issue, this affected the
nature and location of the relevant evidence.
OCGA § 19-9-67(b)(6).
Contrary to Mr. Murillo's contention, the
fact that Ms. Murillo filed a motion for
contempt in the Fulton County Superior
Court after filing her motion pursuant to
OCGA § 19-9-67 did not estop her from
claiming that the Court was an inconvenient
forum for the custody proceeding. See Dyer v.
Surratt, 266 Ga. 220, 221, 466 S.E.2d 584
(1996); Connell v. Connell, 222 Ga. 765, 767,
152 S.E.2d 567 (1966); Buckholts v.
Buckholts, 251 Ga. 58, 59-61, 302 S.E.2d 676
(1983).

[684 S.E.2d 129]

Judgment vacated and case remanded.

We find no merit to Mr. Murillo's
argument that the Court improperly
considered the change in Georgia's 14-yearold selection law as a relevant factor in its
decision. Mr. Murillo's motion to modify
custody was based on his 14-year-old son's
selection of him as the parent with whom the
child desired to live. Since the motion was
filed in August 2008, the selection issue was
governed in Georgia by the revised provisions
of OCGA § 19-9-3(a)(5), effective for all
proceedings filed on or after January 1, 2008.
Ga. L. 2007, p. 554, § 8. Under the revised
statute, a child who has reached 14 years of
age has the right to select which parent to live
with, and this selection "shall be presumptive
unless the parent so selected is determined
not to be in the best interests of the child."
OCGA § 19-9-3(a)(5). At the hearing, the
Court simply recognized that the selection
issue was not governed by the prior statute,
which provided that the 14-year-old child's
right to select which parent to live with was
controlling absent a finding by the court that
the selected parent was unfit to have custody.
Walker v. Walker, 248 Ga.App. 177, 546

MILLER, C.J., and BARNES, J., concur.
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matter and improper venue whether made in
a pleading or by motion may be heard and
determined before trial on the application of
any party. At such hearing factual issues shall
be determined by the trial court. Factual
determinations of the trier of fact will be
reversed only where the evidence demands a
contrary finding, and when the trial judge
conducts a hearing on a motion to dismiss or
transfer for improper venue, his findings, as a
trier of fact, are tested by the any evidence
rule.

311 Ga.App. 622
716 S.E.2d 749
11 FCDR 2889
OGLESBY et al.
v.
DEAL et al.
No. A11A1239.
Court of Appeals of Georgia.
Sept. 8, 2011.
[716 S.E.2d 751]
Adam
P.
Cerbone,
Savannah,
appellants.Dennis
George
Dozier,
appellees.MILLER, Presiding Judge.

for
for

[311 Ga.App. 622] Larry and Susan Deal,
appellees-paternal grandparents of the child
G.D., filed a petition for grandparents'
visitation rights against Tina Marie Oglesby,
appellant-maternal grandmother of G.D., and
Summer Nicole Thornburg, appellant-mother
of G.D. Oglesby and Thornburg sought to
have the petition dismissed for lack of
personal jurisdiction and insufficient service
of process, or in the alternative, to have the
case transferred on the ground of improper
venue. The trial court denied the motion, but
granted a certificate of immediate review. We
granted
appellants'
application
for
interlocutory review under Spivey v.
Hembree, 268 Ga.App. 485, 486, n. 1, 602
S.E.2d 246 (2004), and this appeal ensued. In
two enumerations of error, Oglesby and
Thornburg assert that the trial court erred in
finding that Thornburg was subject to
personal jurisdiction and properly served
with process, and that venue was proper with
respect to Oglesby. This Court finds that
service was not effective as to Thornburg and
that venue was improper as to Oglesby, and
accordingly, we reverse.
A preliminary hearing over defenses of
lack of jurisdiction over the person or subject

(Citations
and
punctuation
omitted.)
McLendon v. Albany Warehouse Co., 203
Ga.App. 865, 866(1), 418 S.E.2d 130 (1992).
Similarly, we will not disturb the trial court's
factual findings regarding the sufficiency of
service if there is evidence to support them.
Hardin Constr. Group v. Fuller Enterprises,
233 Ga.App. 717, 721–722(2), 505 S.E.2d 755
(1998).
[311 Ga.App. 623] The evidence of record
shows that G.D. was born on February 10,
2010, and has resided with Oglesby since that
time. Until approximately May 2010, Oglesby
resided at a modular home located at 129
Godley Road, Bloomingdale, Georgia.1 In May
2010, she and her husband moved to a new
home that was located on the same road as
the modular home, at 109 Godley Road,
Bloomingdale, Georgia. Although on the same
road, the homes were in different counties.
The modular home was located in Effingham
County; the new home was located in
Chatham County (although only about 200
yards from the Effingham County line). On
September 22, 2010, Oglesby completed a
petition for temporary letters of guardianship
of G.D., which she filed in the Probate Court
of Effingham County; she was appointed as
G.D.'s temporary guardian on the same day.
On October 18, 2010, the Deals filed a
petition for grandparents' visitation rights in
the Superior Court of Effingham County.2 The
evidence shows that Oglesby was personally
served with this action at 129 Godley Road in
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Effingham County. Although the evidence
reflects that Thornburg moved to Arizona on
October 7, 2010, the sheriff purported to
serve Thornburg by leaving the summons
with Oglesby at 129 Godley Road.3
[716 S.E.2d 752]
In their answer to the petition, Oglesby
and Thornburg raised the defenses of
insufficiency of service of process, lack of
personal jurisdiction, and improper venue;
they sought to have the case either dismissed
or transferred to the Superior Court of
Chatham County. Following a hearing on
venue, the trial court found that Oglesby and
Thornburg were both residents of Effingham
County at the time the Deals filed their
petition, and that venue was therefore proper
in Effingham County. In its subsequent order
denying the motion to transfer the case to the
Superior Court of Chatham County, the trial
court also expressly found that it had
personal jurisdiction over Oglesby and
Thornburg, and that service of process was
sufficient.
1. Oglesby and Thornburg argue that
Thornburg was not subject to the jurisdiction
of the trial court and was not properly served.
Although we find that the trial court was
authorized to obtain personal jurisdiction
over Thornburg pursuant to Georgia's long
arm statute,4 we conclude that she was not
properly served with process.
[311 Ga.App. 624] The evidence below
shows that Thornburg resided with her
mother (Oglesby), at 129 Godley Road,
Effingham County, from approximately
October 2009 through October 7, 2010. On
October 7, 2010, Thornburg moved to Arizona
to live with her grandmother and attend
college. Oglesby testified that she had
purchased Thornburg's one-way airline ticket
to
Arizona.
According
to
Oglesby,
Thornburg's intent was to live in Arizona
permanently and that she had neither
returned, nor desired to return, to Georgia.

Under the Georgia long arm statute, a
“nonresident” is an individual
not residing [or] domiciled ... in this state
at the time a claim or cause of action under
Code Section 9–10–91 arises ... [or] an
individual ... who, at the time a claim or cause
of action arises under Code Section 9–10–91,
was residing [or] domiciled ... in this state
and subsequently becomes a resident [or]
domiciled ... outside of this state as of the date
of perfection of service of process as provided
by Code Section 9–10–94.
OCGA § 9–10–90. Because the long arm
statute defines “nonresident” in the
disjunctive, “either a change in residence or
change in domicile would suffice to make a
person a nonresident.” Cooper v. Edwards,
235 Ga.App. 48, 50, 508 S.E.2d 708 (1998).
And while “a concurrence of actual residence
and intent to remain is necessary to acquire a
domicile,” the same is not true to establish
residence. Id. Indeed, “a person may have
several residences which are not necessarily
permanent or in the same locale as the
domicile.” Id. Thus, regardless of whether
Thornburg's domicile remains in Georgia, she
has been an Arizona resident since early
October 2010. See id. at 49–50, 508 S.E.2d
708 (holding that a defendant, who was
incarcerated in South [311 Ga.App. 625]
Carolina, was a resident of that state,
regardless of whether his domicile remained
in Georgia, and was therefore a “nonresident”
within the meaning of the long
[716 S.E.2d 753]
arm statute). Accordingly, Thornburg is a
nonresident subject to our long arm statute.
The provisions of the long arm statute
further control the scope of personal
jurisdiction that Georgia courts may exercise
over nonresidents by requiring an out-ofstate defendant to do certain acts, as
delineated by the statute, within the state of
Georgia before she can be subjected to

Chapter 9
82 of 105

Oglesby v. Deal, 311 Ga.App. 622, 716 S.E.2d 749, 11 FCDR 2889 (Ga. App., 2011)

personal jurisdiction in Georgia. See
Innovative Clinical, etc., Svcs. v. First Nat.
Bank, etc., 279 Ga. 672, 673, 620 S.E.2d 352
(2005). These acts are enumerated in OCGA §
9–10–91, which reads in relevant part:
Has been subject to the exercise of
jurisdiction of a court of this state which has
resulted in an order of alimony, child custody,
child support, equitable apportionment of
debt, or equitable division of property if the
action involves modification of such order
and the moving party resides in this state or if
the action involves enforcement of such order
notwithstanding the domicile of the moving
party.
(Emphasis supplied.) OCGA § 9–10–
91(6). Here, a Georgia probate court issued an
order granting Oglesby temporary custody of
Thornburg's minor son, G.D. To the extent
the Deals sought to have the superior court
issue another order concerning G.D.,
specifically for grandparents' visitation rights,
the Deals' action against Thornburg involved
modification of the probate court's temporary
custody order. Accordingly, the underlying
action against Thornburg fell within the
purview of subsection (6) of the long arm
statute.
“Of course, before permitting the
exercise of long-arm jurisdiction, due process
requires that a defendant, if she is not present
in the forum state, have certain minimum
contacts with it such that the maintenance of
the suit does not offend traditional notions of
fair play and substantial justice.” (Citation,
punctuation and footnote omitted.) Cooke v.
Cooke, 277 Ga. 731, 732–733, 594 S.E.2d 370
(2004). In this case, the trial court found that
both Thornburg and G.D. had significant
contacts with Georgia. We agree. Thornburg
was born in Georgia and lived her entire life
in Georgia until she moved to Arizona for
college in October 2010. Thornburg gave
birth to G.D. in Georgia and resided with him
at her mother's home in Georgia.
Significantly, prior to moving to Arizona,

Thornburg
subjected
herself
to
the
jurisdiction of [311 Ga.App. 626] the Georgia
probate court when she and her mother filed
a petition for letters of temporary
guardianship of G.D. Moreover, although
G.D. has been out to visit Thornburg in
Arizona, he still continues to reside in Georgia
with Oglesby. We conclude that there “is a
sufficient basis upon which to conclude that
the exercise of long-arm jurisdiction over
[Thornburg] comports with due process
precepts of ‘fair play’ and ‘substantial justice.’
” (Footnote omitted.) Id. at 733
Therefore, the Deals were required to
serve Thornburg pursuant to the long arm
statute, under which a plaintiff must serve
“process on a person residing outside the
state in the same way that someone is served
inside the state, so long as the service outside
the state is made by a person authorized to do
so by the laws of that state.” Aucoin v.
Connell, 209 Fed.Appx. 891, 894, 2006 WL
3497701 (11th Cir.2006) (citing OCGA § 9–
10–94). This means that the Deals had to
serve Thornburg “personally, or by leaving
copies thereof at [Thornburg's] dwelling
house or usual place of abode.” OCGA § 9–
11–4(e)(7).
As reflected by the sheriff's November 3,
2010 return of service, the Deals attempted to
serve Thornburg by having the sheriff leave a
copy of the summons and petition with
Oglesby, Thornburg's mother, at 129 Godley
Road, Bloomingdale, Georgia. Although the
sheriff's return of service provided prima facie
proof of proper service, “it is not conclusive
and may be traversed by proof that such facts
are untrue.” Yelle v. U.S. Suburban Press, 216
Ga.App. 46, 47, 453 S.E.2d 108 (1995). “When
a defendant in a lawsuit challenges the
sufficiency of service, he bears the burden of
showing improper service. The return can
only be set aside upon evidence which is not
only clear and convincing, but the strongest of
which the nature of the case will admit.”
(Citation and punctuation omitted.) Id. Such
evidence was presented here. Notably,
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Oglesby and her husband testified that as of
November 3, 2010, Thornburg was no longer
residing with
[716 S.E.2d 754]
them, as Thornburg had moved to Arizona on
October 7, 2010, to attend college and live
with her grandmother. Upon the sheriff's
attempt to serve Thornburg on November 3,
2010, Oglesby specifically told the sheriff that
Thornburg “doesn't live here. She's living with
her grandmother.” Moreover, the record
contains Thornburg's airline receipt for a oneway ticket to Arizona on October 7, 2010. This
was sufficient evidence to rebut the Deals'
prima facie case.
The burden then shifted back to the Deals
to show that service was proper. McRae v.
White, 269 Ga.App. 455, 458, 604 S.E.2d 291
(2004). The Deals, however, submitted no
evidence apart from the sheriff's return of
service and thus did not carry their burden.
Aucoin, supra, 209 Fed.Appx. at 894.
Therefore, the service as to Thornburg was
improper, and the portion of the trial court's
order [311 Ga.App. 627] finding otherwise
must be reversed.5
2. Oglesby and Thornburg also contend
that Oglesby was a resident of Chatham
County, Georgia, and that the trial court
therefore erred in finding venue to be proper
in Effingham County. We agree.
Venue is appropriate in the county where
the defendant resides.6 Ga. Const. of 1983,
Art. VI, Sec. II, Par. VI. “In general, one's
legal residence for the purpose of being sued
in Georgia is the same county as his or her
domicile.” Davis–Redding v. Redding, 246
Ga.App. 792, 793(1), 542 S.E.2d 197 (2000).
“Although domicile is a mixed question of law
and fact which is ordinarily for a jury where
the evidence is in conflict, domicile should be
determined by the trial court as a matter of
law when the evidence establishes a plain and

palpable case.” Dozier v. Baker, 283 Ga. 543,
544(2), 661 S.E.2d 543 (2008).
Here, the trial court made specific factual
findings at the venue hearing, concluding that
the parties continue to vote 7 and request
services from Effingham County and that the
geographic location of the 129 Godley Road
home was such that it was “adjacent, a
football field or so from the county line.” Such
evidence, however, is not controlling as to
whether Oglesby remained domiciled in
Effingham County at the time the Deals filed
their petition against her. To the contrary, the
plain and palpable evidence demanded a
finding that Oglesby had in fact changed her
domicile to Chatham County at the time the
petition was filed.
To acquire domicile, it is necessary only
to have “a concurrence of actual residence
and intent to remain....” Cooper, supra, 235
Ga.App. at 50, 508 S.E.2d 708. Likewise,
“[t]he domicile of a person sui juris may be
[311 Ga.App. 628] changed by an actual
change of residence with the avowed
intention of remaining at the new residence.”
OCGA § 19–2–1(b). Here, both Oglesby and
her husband testified that in approximately
May 2010, they moved out of their 129 Godley
Road modular home and into a new home
they built at 109 Godley Road. According to
the certificate of occupancy that the city
issued to the Oglesbys
[716 S.E.2d 755]
on March 23, 2010, their 109 Godley Road
home was located in Chatham County.
Oglesby testified that she would consider
herself a resident of Chatham County as of the
date she and her husband moved into the 109
Godley Road home. Thus, the direct evidence
shows that as of the time the Deals filed their
petition for visitation rights, Oglesby actually
resided, and intended to remain, in Chatham
County.
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Contrary to the Deals' arguments
otherwise, Oglesby's evidence is not refuted
by the fact that she has continued to hold
herself out as a resident of Effingham County.
Specifically, the Deals point to Oglesby's
September 2010 petition for temporary
guardianship of G.D., which she filed in the
Probate Court of Effingham County. Oglesby
does not deny that by completing this
September 2010 petition, she listed her
address as 129 Godley Road, and that she
swore under oath that she was a resident of
Effingham County.8 The Deals also proffer
evidence that Oglesby's children, with whom
she resided at her Chatham County address,
continued to attend an Effingham County
school.
The Deals' evidence shows only that
Oglesby continued to utilize her 129 Godley
Road residence address in order to retain
certain benefits associated with residency in
Effingham County.9 And while a person may
have only one domicile, she may have more
than one residence. Dozier, supra, 283 Ga. at
545, 661 S.E.2d 543. Indeed, unlike domicile,
“a person may have several residences which
are not necessarily permanent or in the same
locale as the domicile.” Cooper, supra, 235
Ga.App. at 50, 508 S.E.2d 708.
Thus, because the evidence of record
shows that Oglesby was domiciled in
Chatham County as of the time the Deals filed
their petition for visitation rights, “we
conclude that the evidence of record demands
a contrary finding as to the mixed question of
law and fact concerning the existence of
venue.” McLendon, supra, 203 Ga.App. at
868(2), 418 S.E.2d 130. Therefore, we reverse
the judgment below and remand this case
with direction that the trial court transfer it to
the [311 Ga.App. 629] Superior Court of
Chatham County. See Ward v. Ward, 194
Ga.App. 669, 671(2), 391 S.E.2d 480 (1990)
(“[W]here an action is brought and improper
venue is alleged, the Uniform Transfer Rules
apply, and the action is transferred rather

than dismissed.”) (citation and punctuation
omitted).
Judgment reversed and case remanded
with direction.
ELLINGTON, C.J., and DOYLE, J.,
concur.
-------Notes:
In addition to the modular home,
Oglesby's husband testified that his place of
business continues to be located at 129
Godley Road, Bloomingdale, Georgia.
1.

The evidence shows that G.D.'s father
died before G.D.'s birth.
2.

According to Oglesby, the sheriff did so
even after she told him that Thornburg
“doesn't live here. She's living with her
grandmother.”
3.

Although visitation is considered a
custody issue under the Uniform Child
Custody Jurisdiction and Enforcement Act
(“UCCJEA”), see Daniels v. Barnes, 289
Ga.App. 897, 899, n. 1, 658 S.E.2d 472 (2008)
(citing OCGA § 19–9–41(3)), we note that this
Act does not provide a basis for the trial
court's jurisdiction here. We have previously
held that
4.

[u]nder the UCCJEA, one basis for a
Georgia court's exercise of jurisdiction to
make an initial child custody determination is
if Georgia is the “home state of the child on
the date of the commencement of the
proceeding.” OCGA § 19–9–61(a)(1).... That
court then retains “exclusive, continuing
jurisdiction [of] the determination” if the first
determination was made “consistent with”
OCGA § 19–9–61 (or another Code section
not applicable here) so long as either the child
or a parent resides in the state or either the
child, the parents, or a person acting as a
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parent has a significant connection with
Georgia and substantial evidence regarding
the child is still available here. OCGA § 19–9–
62(a). Under these circumstances, personal
jurisdiction over the parties for a modification
of custody is not required. OCGA § 19–9–
61(c)....
Id. at 899, 658 S.E.2d 472. The trial court
in this case, however, never made a previous
child custody determination as to G.D.;
rather, it was the probate court that made the
initial custody determination when it issued
letters of temporary guardianship to Oglesby.
See OCGA § 19–9–41(3), (8) (defining “child
custody
determination”
and
“initial
determination”).
We note that there is no dispute that
Thornburg timely asserted the defense of
insufficiency of service of process by raising
the same in her answer to the Deals' petition
for visitation rights of G.D. See Yelle, supra,
216 Ga.App. at 46, 453 S.E.2d 108
(“[Defendant's] answer to the complaint ...
was sufficient to raise the defense of
insufficient service of process.”) (citing OCGA
§ 9–11–12(b)).
5.

We note that the question of venue
cannot be answered by the Georgia Child
Custody Intrastate Jurisdiction Act, OCGA §
19–9–20 et seq., which “addresses only where
complaints seeking a change of custody which
are filed by or against the legal custodian of
the child should be brought.” Gordon v.
Gordon, 269 Ga.App. 224, 225(2), 603 S.E.2d
732 (2004) (citing OCGA § 19–9–23(a), (b)).
“A legal custodian is defined in the Act as ‘a
person, including, but not limited to, a
parent, who has been awarded permanent
custody of a child by a court order.’ ” Id.
(citing OCGA § 19–9–22(2)). Because
Oglesby has only temporary custody of G.D.,
“there is no ‘legal custodian’ as that term is
defined in the Act, and the provisions of the
Act that govern the filing of a complaint
seeking a change of custody do not apply.” Id.
6.

We note that the trial court's finding as
to voting concerns only Oglesby's husband
and the fact that he voted in November 2010
as a resident of Effingham County. Such
evidence, however, is not determinative of
Oglesby's domicile. See Cooper, supra, 235
Ga.App. at 49, 508 S.E.2d 708 (noting that
neither domicile nor residence of one spouse
is presumed to be that of the other). Oglesby
testified that she has never in her life voted.
7.

8. According to Oglesby, however, since
becoming aware that she was required to file
her temporary guardianship petition in
Chatham County, she has informed the
probate court of her error.
9. At the very least, Oglesby's testimony
demonstrates that her conduct was a result of
her lack of awareness that the 109 Godley
Road address was located in Chatham County
rather than Effingham County.
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679 S.E.2d 80
298 Ga. App. 45
TAYLOR
v.
CURL.
No. A09A0749.
Court of Appeals of Georgia.
May 19, 2009.
William D. Hentz, for appellant.
Jennifer E. Hildebrand, LaFayette, Keith
W. Edwards, for appellee.
JOHNSON, Presiding Judge.
On January 28, 2008, DeLacy Curl filed a
petition with the Superior Court of Walker
County requesting temporary and emergency
custody of his two children. The trial court
found that the children had "been subjected
to and/or threatened with mistreatment or
abuse" and granted temporary custody to
Curl. The children's mother, Mary Rebecca
Taylor, appeals, claiming that the Walker
County court lacked both personal and
subject matter jurisdiction to issue the
temporary order. We disagree and affirm.
First, Curl asserts that Taylor may not
appeal the temporary order of the trial court
without
complying
with
both
the
interlocutory appeal procedures of OCGA § 56-34(b) and the discretionary appeal
procedures of OCGA § 5-6-35. However, the
General Assembly amended OCGA § 5-6-34
in 2007 to provide that all modifications of
child custody orders filed on or after January
1, 2008 are directly appealable and are no
longer subject to the interlocutory appeal
procedures.1 In addition, we recently held
that the General Assembly's amendment to
OCGA § 5-6-34 also makes it unnecessary for
appellants in child custody cases to comply
with the discretionary appeal procedures of
OCGA § 5-6-35(a)(2).2 As a result, Taylor was
not required
[679 S.E.2d 81]

to comply with either the interlocutory or
discretionary appeal procedures in this case.
The record shows that Curl and Taylor
divorced in 2003, and the Superior Court of
Jackson County granted legal custody of the
children to Taylor. Following the divorce,
Taylor and the children moved to Florida and
Curl moved to Walker County. While Curl
presented evidence that Taylor and the
children "possibly" had moved back to
Jackson County, continuing jurisdiction over
the custody of the children did not lie in
Walker County regardless of whether Taylor
had returned to Jackson County3 or had
remained in Florida.4
Georgia's child custody laws limit the
ability of a parent to terminate the continuing
jurisdiction of the court that made an initial
child custody determination. Such limitations
serve, in part, to prevent a noncustodial
parent from seeking to modify custody
determinations in his or her home
jurisdiction without regard to where the child
and custodial parent have the closest
connections.5 However, one exception to this
general rule is found in OCGA § 19-9-64,
which provides courts with temporary
emergency jurisdiction over child custody
cases.
Pursuant to OCGA § 19-9-64(a), "[a]
court of this state has temporary emergency
jurisdiction [to make a child custody
determination] if the child is present in this
state and ... it is necessary in an emergency to
protect the child because the child ... is
subjected to or threatened with mistreatment
or abuse." If a previous child custody
determination exists, however, the temporary
order must specify "a period that the court
considers adequate" to allow the person
seeking the temporary order to obtain an
order from the court maintaining continuing
jurisdiction over the custody of the children.6
Here, although not raised by Taylor in her
enumerations of error, the temporary order
provides that Taylor "shall have 90 days ... to
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obtain an order from other [sic] forum that
may have jurisdiction of this case as required
by OCGA § 19-9-64(c)." Given that it was
Curl, not Taylor, who had sought the
temporary order, it was Curl who was
required to obtain an order from the Superior
Court of Jackson County following the
issuance of the temporary order.

Enforcement Act, "[e]xcept as otherwise
provided in Code Section 19-9-64, a court of
this state which has made a child custody
determination consistent with Code Section
19-9-61 or 19-9-63 has exclusive, continuing
jurisdiction over the determination"); see also
Hatch v. Hatch, 287 Ga. App. 832, 835(2),
652 S.E.2d 874 (2007).

Limiting our holding to arguments raised
and ruled upon in the trial court,7 we find that
the Walker County court properly asserted
temporary emergency jurisdiction in this
case. It was undisputed that the children were
visiting their father in Walker County at the
time the trial court issued the order, and the
trial court found that the children had been
subjected to or threatened with mistreatment
or abuse. Given that these are the only two
requirements to allow a Georgia court to
assert temporary emergency jurisdiction over
a child custody dispute pursuant to OCGA §
19-9-64, the trial court had the authority to
grant temporary custody of the children to
Curl.

5. See Gordon v. Gordon, 185 Ga.App. 100,
103, 363 S.E.2d 353 (1987) (noting that
custodial parent "may have been the victim of
some `home cooking'" by a court of the
jurisdiction in which the noncustodial parent
resided).

Judgment affirmed.
ELLINGTON and MIKELL, JJ., concur.
--------------Notes:
1. OCGA § 5-6-34(a)(11).
2. Moore v. Moore-McKinney, 297 Ga.App.
703, ___, 678 S.E.2d 152 (2009).
3. See OCGA § 19-9-23(a) (pursuant to the
Georgia Child Custody Interstate Jurisdiction
Act, "... after a court has determined who is to
be the legal custodian of a child, any
complaint seeking to obtain a change of legal
custody of the child shall be brought as a
separate action in the county of residence of
the legal custodian of the child").
4. See OCGA § 19-9-62(a) (pursuant to the
Uniform Child Custody Jurisdiction and

6. OCGA § 19-9-64(c).
7. See, e.g., Hale v. Scarborough, 279 Ga.App.
614, 617(1), 631 S.E.2d 812 (2006).
---------------
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281 Ga. 28
635 S.E.2d 710
UPCHURCH
v.
SMITH.
No. S06A1099.
Supreme Court of Georgia.
October 2, 2006.
Deanna Henigan Powell, Law Offices of
Deanna Powell, Atlanta, for Appellant.
Matthew David Gansereit, Allen, Kopet &
Boyd, P.L.L.C., Atlanta, for Appellee.
HUNSTEIN, Presiding Justice.
Appellant William Upchurch appeals
from both a Fulton County order transferring
his petition for modification of child custody
to Cobb County and the Cobb County order
denying his petition on the merits. Finding no
error, we affirm.
The record reveals that Upchurch and
appellee Michele Smith were divorced in
Fulton County in 1999. The final divorce
decree awarded the parties joint legal and
physical custody of their two minor children
and named Upchurch as the primary physical
custodian. Smith received primary physical
custody of the children shortly thereafter by a
consent agreement that was not incorporated
into a Fulton County court order until 2002.
By that time, Smith and the children had been
residing in Cobb County for over six months.
Accordingly, when Upchurch petitioned for
change of custody in July 2002, he filed his
modification action in Cobb County.
Page 711
After receiving testimony and argument of the
parties, the Cobb trial court in February 2004
denied the modification action.
Smith and the children moved to
California in August 2004. A month later,
Upchurch filed the instant action in Fulton

County to modify custody and child support.
Smith answered, raising affirmative defenses
of improper jurisdiction and venue. She
thereafter moved to transfer the action to
Cobb County because it was her county of
residence prior to her move to California. The
court granted the motion to transfer and
denied Upchurch's request for a certificate
[281 Ga. 29] of immediate review. After a
full hearing, the Cobb County court denied
Upchurch's petition to modify custody and
support.
1. Upchurch contends it was error to
transfer the child custody modification action
to Cobb County because under OCGA § 19-961 of the UCCJEA the initial child custody
determination in this case was made by a
Fulton County court. However, the applicable
provision of the UCCJEA is OCGA § 19-962(a), which recognizes that exclusive
continuing jurisdiction lies in the court of this
State "which has made a child custody
determination consistent with [OCGA § 19-961]" until: (1) a court of this State determines
that no pertinent party has a significant
relationship with the State and substantial
evidence concerning the child's welfare is no
longer available in the State or (2) there is a
judicial determination that no pertinent party
presently resides in this State. OCGA § 19-962(a). The question thus is whether the Cobb
County court's February 2004 order qualified
as a child custody determination under OCGA
§ 19-9-62(a).1 It is undisputed that Smith and
the children had resided in Cobb County for
more than six months prior to Upchurch
filing his 2002 modification action; that
under OCGA § 19-9-23 Cobb County was the
proper venue for that action; and that neither
of the events enumerated in OCGA § 19-962(a), which would extinguish Cobb County's
continuing
jurisdiction,
has
occurred.
Accordingly, we find that the Cobb County
court in its 2004 order made a child custody
determination consistent with the principles
of OCGA § 19-9-61. See OCGA § 19-9-41(3)
("child custody determination" defined to
include orders modifying legal or physical
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custody with respect to a child). Under the
UCCJEA, therefore, Cobb County had
exclusive, continuing jurisdiction over its
child custody determination, see OCGA § 199-62(a), and the proper venue for
modification of that determination was Cobb
County. See Devito v. Devito, 280 Ga. 367(1),
628 S.E.2d 108 (2006).
Contrary to Upchurch's argument, Devito
does not demand a different result. In Devito,
the initial child custody determination was
the only child custody determination made
and venue was properly placed in the court
with continuing jurisdiction under OCGA §
19-9-62(a).
2. Because the evidence did not demand a
finding in favor of Upchurch, we find no
abuse of discretion in the trial court's denial
of his petition to modify custody and to
reduce child support. See Moccia [281 Ga.
30] v. Moccia, 277 Ga. 571(1), 592 S.E.2d 664
(2004); Bodne v. Bodne, 277 Ga. 445, 588
S.E.2d 728 (2003).
Judgment affirmed.
All the Justices concur.
--------------Notes:
1. We reject Smith's argument that venue in
this case is determined by OCGA § 19-9-23
inasmuch as that provision is part of the
Georgia Child Custody Intrastate Jurisdiction
Act and has no application to out-of-state
defendants. See OCGA §§ 19-9-20, 19-9-21.
---------------

Chapter 9
90 of 105

Addiction Issues and Safety Plans – Protecting Kids Without Punishing the
Addict
Hannibal F. Heredia
Hedgepeth, Heredia & Rieder
Atlanta, GA

TABLE OF CONTENTS
Introduction

1

Safety Plans

2

Considerations – Are we punishing the addict?

4

Exhibits

6

Chapter 9
91 of 105

I.  

Introduction

According to the 2015 National Survey on Drug Use and Health (NSDUH), 26.9 percent of
people ages 18 or older reported that they engaged in binge drinking in the past month; 7.0 percent
reported that they engaged in heavy alcohol use in the past month. In addition, according to the
2015 NSDUH, 15.1 million adults ages 18 and older (6.2 percent of this age group) had Alcohol
Use Disorder. This statistic includes 9.8 million men (8.4 percent of men in this age group) and
5.3 million women (4.2 percent of women in this age group).1
Similarly, in 2015, two million Americans had a substance use disorder involving pain
relievers 2 and the results of the 2015 NSDUH showed that 22.2 million Americans reported they
had used marijuana in the past month. 3
From the statistics above, one can conclude that it is likely that in a family law case, the
allegation of substance abuse may arise. When parents are under the influence, their children are
at risk. The question then becomes how to handle the allegation when there are children involved
in the case. Often the complaining party will be accused of “just now bringing up the problem
because of the divorce.” Often the complaining party has been” supervising” the parent with the
substance abuse problem but now because of the divorce will not be able to.

At the same

time, in the interests of the children and for the abusing parents themselves, providing the abusing
parent the best opportunity to achieve sobriety should be a significant part of any plan.

1

Substance Abuse and Mental Health Services Administration (SAMHSA). 2015 National Survey on Drug Use and
Health (NSDUH). Table 2.41B—Alcohol Use in Lifetime, Past Year, and Past Month among Persons Aged 12 or
Older, by Demographic Characteristics: Percentages, 2014 and 2015.
2
Substance Abuse and Mental Health Services Administration. Center for Behavioral Health Statistics and Quality.
Results From the 2015 National Survey on Drug Use and Health: Detailed Tables. Published September 2016.
Accessed March 22, 2018.
3
Substance Abuse and Mental Health Services Administration (SAMHSA). 2015 National Survey on Drug Use and
Health (NSDUH). Detailed tables http://www.samhsa.gov/data/sites/default/files/NSDUH-DetTabs-2015/NSDUHDetTabs-2015/NSDUH-DetTabs-2015.htm
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When there is denial on the part of the abuser or when there is a question of whether actual
substance abuse exists, a substance abuse evaluation can help. It is simple and cost effective to
have the party complete a Substance Abuse Subtle Screening Inventory (SASSI), which is a brief,
easily administered psychological questionnaire. However, a SASSI test may not be sufficient. A
SASSI test is based solely on self-report from the parent, and a clinical interview by a trained
professional and a drug test are also a must. In addition, if a parent is found to have been dishonest
in their self-report, this is potentially a sign of their addiction, and at that point, a more detailed
evaluation to include collateral contacts and information from the other parent may be warranted.
Hence a full forensic evaluation may be warranted.
Safety Plans4

II.  

The first start to any safety plan it alcohol and drug testing. Attached as an exhibit to this
paper is a summary of testing available when confronted with this issue. In addition, Soberlink
provides monitoring up to five times a day, including blowing before and after parenting time.
(see www.Soberlink.com).
a. Alcohol and drug testing
(1) random screening is a must;
(2) provide the parent no leeway in the time allotted for them to complete
the test;
(3) consider that the order include both a urine screen and hair or nail
testing;
(4) consider that an order that parents do not to shave their body hair, cut
their nails, or consume any liquid prior to the test; and
(5) identify a testing company in your area that you trust and that is available
to you for questions. (e.g. Choice Labs)
4

Most of the guidelines presented in this section are attributed to Christy Bradshaw Schmidt, MA, LPC in her
address to Superior Court Judges of the State of Texas
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b. Supervised visitation – consider that if a parent is actively using drugs, supervised
visitation is a must with the caveat that the parents are sober during the visitation. At a
minimum, it has been suggested that a parent should demonstrate at least six months of sobriety
and clean drug tests before being allowed to transition to an unsupervised schedule. Day visits
(no overnights) on the weekend would be the most appropriate.
In addition, when creating orders for substance abusing parents who will need to transition
from supervised visitation, stair step schedules are often appropriate. A stair step schedule
provides some for a substance abusing parent who has successfully completed six months of
supervised possession while remaining clean and sober. A stair step schedule should take in
consideration the extent of the parent’s history of abuse.
c. AA/NA attendance and/or individual counseling – consider whether a parent who has
been identified to have alcohol or drug dependency needs to be actively attending AA or NA
meetings. Additionally, if a parent is using drugs or alcohol, a court ordering that parent to
counseling with a professional trained in working with substance abusers can help. It is
important that the counselor subscribe to the Twelve Step Program of recovery in order to
ensure that the parent receives the best treatment possible.
d. Relapse Prevention Plan - all addicts and alcoholics who are actively pursuing recovery
should know what their triggers are in relation to their drug or alcohol use, and they should
have a relapse prevention plan for helping them manage those triggers while avoiding a relapse.
Also depending on the age of the child(ren), the child(ren) may need to be educated about the
parent’s addiction with the assistance of trained professional about what to watch for etc.
e. Managing relapses – A trigger provision within the parenting plan may be necessary.
A trigger provision specifically details what should happen when a parent experiences a
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relapse, i.e. if a parent relapses, that parent returns to immediate supervised visitation for six
months or longer. Under current Georgia law there is a prohibition against self-executing
custody orders even if a therapist is involved and assessing the triggering event.5
Attached to this paper is a sample Safety Plan for consideration.
III.  

Considerations – Are we punishing the addict?6

When creating a safety plan, one should consider the extent and history of the abuse in
deciding:
•

The nature and frequency of testing

•

Whether the visitation is supervised

•

The time between steps in a stair step schedule.

Factors to consider in analyzing the history:
•

History of disorder

•

History or relapse

•

How many times has the parent tried treatment

•

What has made the treatment successful/not successful

•

how long has it been since they have been in treatment – are they just out of
treatment? Have been sober for 5 years? In active recovery?

•
	
  

Are they in denial/ not treating at all?

The hope is that the abusing parent will reach sobriety. The level of testing and monitoring

protects the child at risk while working towards this goal. If the addict believes they are actually
being “punished,” then they are not in a place of accepting responsibility of truly working a
recovery program.

5
6

Johnson v. Johnson, 290 Ga. 359 (2012)
Thanks to Allison B. Hill, J.D., Ph.D. for her comments as it relates to this section.
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Where the tension often arises is when there is relapse. Because of the prohibition in
Johnson, then one must consider the consequence. It can be as easy as visitation is suspended;
thereby requiring the recovering parent to petition the Court to “regain” visitation. It is often
recommended that the parent reengage in treatment. It does not have to be inpatient treatment. It
could be intensive outpatient program (for example three times a week) until released and back to
supervised visitation. The question arises about the third party “releasing” the parent. Often if a
test is failed the parent does not “graduate” to the next level or has to begin the entire graduated
sequence of visitation again.
First and foremost, the plans are to protect the parties’ children and should take away and
use of the plan as a sword to the other parent. One can consider the use of a parenting
coordinator to engage the testing and review results.
If the safety plan is constructed in the manner above and he if the party is taking their
rehabilitation seriously, the addict will not be punished and the children shall be out of risk.
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Parenting	
  Gatekeeping	
  v	
  
Alienating	
  Behaviors:	
  What’s	
  the	
  
Difference?
Resist	
  Refuse	
  Cases
Allison	
  B.	
  Hill,	
  J.D.,	
  Ph.D.
drallisonhill@gmail.com

Resist	
  Refuse	
  Cases:	
  Old	
  Problems	
  &	
  New	
  Concepts
• Resistance	
  of	
  children	
  to	
  visitation,	
  especially	
  in	
  high	
  conflict
separations,	
  has	
  always	
  been	
  an	
  issue.
• C.	
  1900	
  concern	
  about	
  “poisoned	
  minds”

• Complex	
  set	
  of	
  interacting	
  factors	
  contribute	
  to	
  the	
  unjustified
rejection	
  of	
  a	
  parent.
•
•
•
•

Family	
  dynamics
Personality	
  Characteristics	
  and	
  Vulnerabilities
Conscious	
  and	
  unconscious	
  motivations
Other	
  idiosyncratic	
  factors
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Strained Parent-Child Relationships: A Continuum
HYBRID – PABs
by FP & parenting
difficulties by RP,
exaggerated by child
& FP; RP may be
reactive to child’s
resistance, bad
behaviour

ALIGNMENT
Divorce-specific
reasons (eg, anger re
ending marriage,
affair, new partner);
results in loyalty
conflict but not total
rejection. FP supports
relationship with
other parent

Alienation

ALIENATION - Child shares FP’s
attitudes, behaviors;
unreasonable/disproportionate reaction;
previously had good relationship with
RP; Without PABs of FP, child would
not have rejected other parent

Hybrid

Justified Rejection
Alignment with one parent
while contact continues
with other parent
Affinity to one parent;

JUSTIFIED REJECTION
Reaction primarily
independent of FP; due to
underdeveloped relationship
with RP, exposure to IPV,
uncontrolled mental illness,
substance abuse, emotional
abuse, significantly
compromised parenting & FP
may overreact, project own
fears, anxieties, anger onto
child, distort, exaggerate;
protective to the point of
compromised parenting

Strong attachment to both parents

Barbara Fidler, Ph.D. (drbarbarafidler@sympatico.ca)

AFFINITY
Preference for one
parent, but no rejection
of other; age or genderrelated reasons

Leslie M. Drozd, Ph.D. (leslie@lesliedrozdphd.com); Michael Saini, Ph.D. (michael.saini@utoronto.ca) and Robin Deutsch, Ph.D. ABPP( drrobindeutsch@gmail.com)
06.07.18
References: Association of Family and Conciliation Courts & National Council on Family Court Judges (2016). Guidelines for Evaluators Examining the Effects of Intimate Partner Violence on Families:
A Supplement to the Model Standards of Practice for Child Custody Courts Evaluations (2016).
Drozd, Saini, & Deutsch (2018). Assessment and Intervention in Resist/Refuse Cases: A Trauma-Informed Approach, AFCC International Conference.
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GATEKEEPING	
  CONTINUUM:	
  Aligned	
  Parent
Ranges	
  in	
  Attitudes/Behaviors	
  from	
  Facilitative/Adaptive	
  Gatekeeping	
  to	
  
Restrictive/Maladaptive	
  Gatekeeping
Very	
  Facilitative	
  à Cooperative	
  à Disengaged	
  à Restrictive	
  à Very	
  Restrictive
Proactive	
  Toward	
  Other	
  Parent	
  à Severely	
  Alienating	
  Behaviors	
  
Inclusive	
  of	
  Other	
  Parent	
  à Marginalizes	
  Other	
  Parent	
  
Boosts	
  Image	
  of	
  Other	
  Parent	
  à Derogates	
  Other	
  Parent	
  
Ongoing	
  efforts	
  at	
  Communication	
  à Refuses	
  to	
  Communicate
Flexible	
  Time	
  Sharing	
  à Rigid	
  Adherence	
  to	
  Parenting	
  Time	
  Schedule
Ensures	
  Child’s	
  Opportunity	
  to	
  	
  à Severe	
  Child	
  Alienation
Develop	
  Relationship	
  with	
  Other	
  Parent	
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Aligned	
  Parent	
  Contributions
• Expresses	
  extremely	
  negative	
  views	
  of	
  other	
  parent	
  to	
  child	
  (may	
  be	
  fueled	
  by	
  rage	
  and	
  
sense	
  of	
  injustice	
  or	
  feelings	
  of	
  rejection,	
  loss	
  and	
  humiliation).
• Informs	
  child	
  of	
  adult	
  issues.
• Impaired	
  reality	
  testing	
  – believes	
  that	
  rejected	
  parent	
  is	
  dangerous	
  to	
  the	
  child.
• Creating	
  fears
• Borrowed	
  or	
  exaggerated	
  stories

• Believes	
  that	
  child	
  is	
  better	
  off	
  without	
  rejected	
  parent	
  in	
  his/her	
  life,	
  which	
  may	
  be	
  
reflected	
  by	
  not	
  passing	
  the	
  phone	
  messages	
  from	
  the	
  other	
  parent,	
  cancelling	
  visits,	
  or	
  
removing	
  pictures	
  of	
  the	
  other	
  parent	
  from	
  the	
  home.
• Believes	
  that	
  rejected	
  parent	
  does	
  not	
  love	
  child.
• Problems	
  with	
  boundaries	
  between	
  self	
  and	
  child.
• Inappropriate	
  empowerment

• Abandonment	
  Issues.	
  	
  May	
  have	
  had	
  prior	
  traumatic	
  loss	
  reactivated	
  by	
  divorce.	
  	
  
Movement	
  of	
  the	
  child	
  towards	
  the	
  other	
  parent	
  perceived	
  as	
  another	
  abandonment.	
  

Rejected	
  Parent	
  Contributions
• Passivity	
  and	
  withdrawal	
  in	
  response	
  to	
  conflict.	
  	
  May	
  give	
  up	
  attempts	
  at	
  contact	
  due	
  to	
  
feelings	
  of	
  helplessness	
  or	
  financial	
  limitations,	
  but	
  the	
  child	
  perceives	
  this	
  as	
  
abandonment.
• The	
  parent	
  may	
  be	
  offended	
  by	
  the	
  child’s	
  rudeness	
  and	
  lack	
  of	
  gratitude	
  and	
  may	
  
retaliate	
  with	
  anger	
  or	
  rejection.
• Harsh	
  and	
  rigid	
  parenting	
  style.
• May	
  put	
  own	
  needs	
  above	
  child’s	
  (insisting	
  that	
  all	
  contact	
  occur	
  at	
  home	
  rather	
  than	
  
taking	
  child	
  to	
  extracurricular	
  activities).
• Critical	
  or	
  demanding	
  style.
• Decreased	
  empathy	
  for	
  aligned	
  child	
  who	
  is	
  seen	
  as	
  a	
  mouthpiece	
  for	
  the	
  aligned	
  parent.	
  
The	
  rejected	
  parent	
  may	
  not	
  understand	
  the	
  child’s	
  difficult	
  position	
  in	
  the	
  middle	
  of	
  a	
  
loyalty	
  conflict	
  and	
  may	
  not	
  be	
  responsive	
  to	
  the	
  child’s	
  legitimate	
  requests	
  or	
  complaints.
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Child	
  Factors
• Typically	
  at	
  least	
  8	
  y.o.	
  in	
  entrenched	
  alienation	
  situations.
• Feels	
  abandoned	
  by	
  rejected	
  parent.
• General	
  adjustment	
  problems	
  such	
  as	
  heightened	
  anxiety.
• Concrete,	
  black	
  and	
  white	
  thinking.
• Over-‐dependent	
  or	
  conditional	
  relationship	
  with	
  aligned	
  parent.

Child	
  Vulnerabilities
• Temperament:	
  high	
  activity,	
  little	
  regularity,	
  avoidance,	
  intense	
  
reactions	
  and	
  moods,	
  distractible,	
  not	
  adaptable
• Emotional:	
  anxious,	
  avoidant,	
  fearful,	
  withdrawn
• Attachment:	
  insecure	
  (anxious-‐resistant,	
  anxious-‐avoidant),	
  
disorganized
• Parent-‐child	
  fit:	
  not	
  “good	
  enough”	
  for	
  child’s	
  needs
• Child’s	
  special	
  academic,	
  social,	
  emotional	
  needs
• Family	
  isolated,	
  little	
  supports	
  in	
  place
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Normal	
  Developmental	
  or	
  Situational	
  Factors
• Affinity/alliance	
  with	
  preferred	
  parent.
• Normal	
  separation	
  anxiety	
  in	
  young	
  child,	
  especially	
  if	
  one	
  parent	
  has	
  
been	
  the	
  primary	
  caretaker.
• Child’s	
  anxiety	
  and	
  difficulty	
  coping	
  with	
  high-‐conflict	
  divorce	
  and/or	
  
transitions.
• Concern	
  about	
  fragile	
  custodial	
  parent.
• Resistance	
  related	
  to	
  remarriage/stepparent’s	
  behavior.
• Adolescent	
  rebellion.

Situational	
  Factors	
  in	
  Resist/Refuse	
  Cases	
  
• The	
  child	
  is	
  almost	
  always	
  triangulated	
  in	
  intense	
  marital	
  conflict	
  to	
  
which	
  both	
  parents	
  might	
  contribute.
• The	
  situation	
  is	
  often	
  exacerbated	
  by	
  prolonged	
  divorce	
  litigation.	
  
• Remarriage	
  may	
  lead	
  to	
  feelings	
  of	
  competitiveness	
  on	
  both	
  sides	
  of	
  
the	
  fence.
• Limited	
  contact	
  with	
  rejected	
  parent.
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Assessment & Intervention in Resist/Refuse Cases: A Trauma-Informed Approach

Leslie M. Drozd, Ph.D. (leslie@lesliedrozdphd.com); Michael Saini, Ph.D. (michael.saini@utoronto.ca) and Robin Deutsch, Ph.D. ABPP( drrobindeutsch@gmail.com)
06.07.18
References: Association of Family and Conciliation Courts & National Council on Family Court Judges (2016). Guidelines for Evaluators Examining the Effects of Intimate Partner Violence on
Families: A Supplement to the Model Standards of Practice for Child Custody Courts Evaluations (2016).
Drozd, Saini, & Deutsch (2018). Assessment and Intervention in Resist/Refuse Cases: A Trauma-Informed Approach, AFCC International Conference.
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”Contact	
  Failure”
This	
  reflects	
  the	
  objective	
  fact	
  that	
  contact	
  
between	
  the	
  parent	
  and	
  the	
  child	
  has	
  failed,	
  
without	
  attributing	
  blame.	
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What	
  Causes	
  a	
  Child	
  to	
  Reject	
  or	
  Resist	
  Contact	
  with	
  a	
  Parent?

The	
  Truths
• Most	
  kids	
  want	
  contact	
  with	
  both	
  parents	
  (even	
  if	
  abuse)
• Alienation	
  is	
  emotionally	
  harmful	
  to	
  children	
  
• Loss	
  of	
  contact	
  with	
  parent	
  &	
  extended	
  family
• Guilt,	
  self-‐hatred,	
  self-‐esteem	
  issues
• Continued	
  unconscious	
  identification	
  with	
  rejected	
  parent

• Child	
  may	
  come	
  to	
  believe	
  unfounded	
  abuse	
  allegations

• Behavioral	
  disturbances	
  in	
  alienated	
  children
• Aggression	
  &	
  conduct	
  disorders
• Poor	
  impulse	
  control

• Research	
  suggests	
  long	
  term	
  negative	
  effects	
  into	
  adulthood
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Trauma	
  Focused	
  Approach
• Addressing	
  the	
  experiences	
  of	
  trauma
• Desensitization	
  and	
  empowerment
• Building	
  coping	
  skills	
  
• Emotional	
  regulation
• Reframing	
  and	
  reclaiming
• Integrating	
  parent-‐child	
  (intensive	
  structured	
  family	
  work	
  and	
  play)

Myths	
  about	
  strained	
  parent-‐child	
  relationships	
  and	
  trauma
• Every	
  strain	
  is	
  related	
  to	
  trauma
• Trauma	
  is	
  about	
  a	
  specific	
  incident
• Every	
  trauma	
  incident	
  is	
  traumatizing
• Once	
  trauma	
  has	
  been	
  found,	
  all	
  other	
  interventions	
  must	
  be	
  put	
  on	
  
hold
• Trauma	
  work	
  should	
  only	
  involve	
  the	
  affected	
  child

Drozd,	
  Saini,	
  &	
  Deutsch,	
  AFCC	
  Conference,	
  June	
  2018
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Consensus	
  and	
  Agreements
• Safety	
  First
• Ongoing	
  Contact
• Immediate	
  Response
• Differential	
  Effects
• Multiple	
  Roots
• Assessment	
  should	
  happen	
  quickly,	
  and	
  be	
  conducted	
  in	
  a	
  manner	
  
that	
  is	
  informed,	
  fair,	
  and	
  accountable.
• Treatment
• Voice,	
  not	
  Choice
• Coparenting Work

Principles	
  that	
  Guide	
  Intervention
• Continuity	
  in	
  Case	
  Management
• Continuity	
  of	
  Contact	
  between	
  the	
  Child	
  and	
  Rejected	
  Parent	
  and	
  
Timely	
  Decision-‐Making
• Both	
  Parents	
  are	
  Responsible	
  for	
  the	
  Resolution	
  of	
  the	
  Parent-‐Child	
  
contact	
  problems
• Clear,	
  Detailed	
  and	
  Enforceable	
  Orders
• Manage,	
  Minimize,	
  and	
  Avoid	
  Conflict
• Monitor	
  Court	
  Orders	
  Closely	
  to	
  Assure	
  Compliance	
  and	
  Address	
  
Violations	
  Immediately
(Sullivan	
  &	
  Kelly,	
  2001)
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Interventions	
  to	
  Prevent	
  and	
  Address	
  
Intractability
• Nontraditional,	
  specialized	
  clinical	
  interventions
• Specialized	
  individual	
  psychotherapy	
  to	
  help	
  and	
  support	
  the	
  child
• Specialized	
  individual	
  psychotherapy	
  for	
  the	
  intractable	
  favored	
  parent
• Specialized	
  Individual	
  psychotherapy/coaching	
  for	
  the	
  intractable	
  rejected	
  
parent

• Collaborative	
  Work	
  Among	
  the	
  Team	
  of	
  Mental	
  Health	
  and	
  Legal	
  
Professionals
• Structuring	
  the	
  collaboration	
  
• Writing	
  the	
  Court	
  Order
• Providing	
  for	
  Court	
  Oversight

• “Customized	
  Confidentiality”
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Considerations
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ETHICS AND THE ATTORNEY-CLIENT PRIVILEGE
FOR THE FAMILY LAW PRACTITIONER
Paula J. Frederick
Office of the General Counsel
State Bar of Georgia
104 Marietta St. N.W. Suite 100
Atlanta, Georgia 30303
404/527-8720--Ethics Helpline
800/334-6865
Leigh F. Cummings
Connell Cummings, LLC
3225 Cumberland Blvd., Suite 510
Atlanta, Georgia 30339
(678) 384-4542

There is good and bad news for family law practitioners in Georgia. First, the bad
news: During the 2016-2017 Bar year, 1842 people filed Grievances against Georgia
lawyers. Although the Office of the General Counsel ("OGC") does not keep statistics
regarding the area of practice of the lawyer who is the subject of a grievance, we estimate
that at least one quarter of all grievances involve domestic relations practice. The good
news is that very few of the cases that the OGC ultimately prosecutes involve domestic
practice.
The large number of grievances relating to family law does not reflect the high
ethical standards and professionalism of the vast majority of the domestic Bar.
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Domestic practice is emotionally charged with stakes higher than in most other types of
practice. Family law practitioners deal with people in crisis, whose lives will change
irrevocably as the result of the outcome of their case. Whatever the results of a domestic
case, the lawyer may become the target of the stress, frustration and anger which the
“losing” party is feeling—whether that party is the client or not.
Dealing with a Grievance
Over eighty percent of Grievances are dismissed in the informal screening phase
by the OGC. Whether and how a lawyer responds during that first, informationgathering phase of the disciplinary process has a great impact on whether a case is
dismissed or sent to the Investigative Panel of the State Disciplinary Board with a Notice
of Investigation.
Bar Rule 4-202 requires that the OGC screen each Grievance which it receives in
order to determine whether it is "unjustified, frivolous, patently unfounded or fails to
state facts sufficient to invoke the disciplinary jurisdiction of the State Bar of Georgia."
The OGC Grievance Counsel gathers information by first requesting a response to the
Grievance from the lawyer complained against. That response goes to the complainant,
who is allowed rebuttal. The Grievance Counsel then evaluates the entire file to
determine whether to dismiss the case, send it to the Investigative Panel, or refer the
client to the Fee Arbitration Division of the Bar.
Although Bar rules do not require a lawyer to answer during the informal
screening process, this is the phase of the process where it is easiest to get a Grievance
dismissed. The response need not be a legal brief or scholarly memorandum; a short
letter responding to the allegations of the Grievance usually will suffice.
In addition to answering the letter from the Bar, a lawyer may try to resolve the
Grievance directly with the client. There is no rule that prevents a lawyer from trying to
reach an agreement with a client regarding the problems which were the subject of the
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Grievance, even after the OGC is investigating the matter. Most often, the Bar will
dismiss a Grievance if the client indicates that he or she is satisfied. Occasionally the
office continues to investigate a case even when the client withdraws the Grievance;
usually these are serious cases where it appears that the lawyer may have paid the client
to drop the Grievance and where the allegations of the Grievance could be proven
through bank records or other independent proof of the lawyer's misconduct.

Dealing with the Investigative Panel
Each Grievance is assigned to a member of the Investigative Panel for a formal
investigation. Panel members have a lot of discretion in how they investigate their
cases, but it is safe to say that the single most important factor for a lawyer dealing with
the Investigative Panel is to file a response to the Notice of Investigation which complies
with Bar Rule 4-204.31. Since the Notice of Investigation lists specific rules implicated
by the allegations of the Grievance, the lawyer should address those rules in the answer.
Family Law Problem Areas
Most of the family law cases which the Panel investigates deal with one of the
following problem areas:
1—Conflicts of Interest
a) Multiple client conflicts. Rule 1.7 of the Georgia Rules of Professional
Conduct (“GRPC”) prohibits a lawyer from representing a client if there is a significant
risk that the lawyer’s duties to another client will have a material and adverse effect on
the representation. The rule allows multiple representation with client consent, so long
as the requirements of 1.7(b) are met. Part (c) clarifies that client consent is not

1 Bar Rule 4-204.3 requires that a lawyer file a sworn response to a Notice of Investigation within 30 days.
The response must "address specifically all of the issues set forth in the Notice of Investigation." The Panel may
vote to suspend any lawyer who fails to respond to a Notice as provided by the Rules.
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permissible when the case involves assertion of a claim by one client against another
client of the lawyer. Although most lawyers recognize that representing both a husband
and wife in a divorce case constitutes an impermissible conflict of interest, these rules
and Comment 7 have clarified what is still the source of the occasional client Grievance.
b) Conflicts between a current client and a former client. Rule 1.9 provides that
a lawyer who has formerly represented a client in a matter shall not thereafter
represent another person in the same or a substantially related matter if the second
client’s interests are materially adverse to the interests of the former client. The rule is
based upon a presumption that a lawyer has confidential and secret information about
former clients, and it would be unfair if former clients had to fear that information
which they gave a lawyer in confidence might be used against them in a later case. The
rule does allow such representation with the former client’s consent after consultation.
Former client conflicts are increasingly a problem for family law practitioners.
Usually these conflicts arise when a lawyer who has been the "family lawyer" and has
done legal work for both a husband and wife over the years is asked to represent one or
the other when the couple decides to divorce. Rule 1.9 quite often prohibits the lawyer
from handling the case for either party.
There are two things that a lawyer can do to prevent problems with former client
conflicts. First, every lawyer should have a system to check for client conflicts before
accepting a case. When that system indicates that there might be a conflict, call the
Lawyer Helpline operated by the OGC (404-527-8720) to discuss your situation.
While our advice is not binding on the Bar or the Investigative Panel, the fact that a
lawyer has asked for advice is certainly a sign that the lawyer attempted to do the right
thing.
Second, if you have accepted a case against a former client and a conflict arises
during the representation, WITHDRAW! Most of the Grievances which the Bar receives
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in this area are the result of a lawyer's failure to withdraw from representation which
may have been proper at the time the case began but in which a conflict develops as the
case progresses. For instance, a lawyer may begin representation of a wife with the
husband's consent, despite the fact that the lawyer represented the couple in tax matters
and the husband in a DUI during their marriage. Neither party believes that the divorce
case will be hotly contested. Several months later, the husband becomes angry because
the wife has asked her boyfriend to move into the former marital home. The husband
decides to contest custody and the wife wants to fight back by alleging that he has a
drinking problem. The husband may no longer want the lawyer who handled his DUI
case representing the opposing party in his divorce case!
The question of what constitutes a “substantially related matter” has not been
addressed by the Supreme Court of Georgia in the context of a disciplinary case;
however, there is guidance to define what circumstances are “substantially related” from
cases involving Motions to Disqualify.
c) Conflicts between a client’s interest and the lawyer’s interest. Rule 1.8,
“Prohibited Transactions” sets forth a laundry list of transactions which could pose a
conflict of interest between the lawyer’s interest and the client’s interest. The rule
prohibits business transactions with clients in certain circumstances, and requires
disclosure and client consent for other types of potential conflicts.
The Bar occasionally receives Grievances alleging that a lawyer has engaged in a
sexual relationship with a client during the pendency of the client’s divorce case. Those
situations constitute an impermissible conflict of interest if there is a significant risk that
the lawyer’s own interest will materially and adversely affect the representation of the
client.
2--Dealing with unrepresented parties--Family law practitioners often
handle cases where the opposing party is pro se. Rule 4.3 prohibits a lawyer from
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giving legal advice to a person who is not represented by a lawyer, other than the advice
to secure counsel, if the interests of such person are or have a reasonable possibility of
being in conflict with the interests of the client. In an attempt to save money, many
divorce defendants decide not to hire an attorney. They then attempt to negotiate a
settlement agreement pro se, sometimes relying upon their spouse's lawyer to explain
the legal effect of the proposed settlement. The family law practitioner must walk a fine
line when trying to settle a case with an unrepresented party.
Many of the Grievances which the OGC receives in this situation involve
unsophisticated parties who might be confused about their case and its effect on their
rights. They may develop a friendship with the opposing counsel and/or staff in the
lawyer’s office, and may come to believe that the lawyer is "looking out for them" in the
case. They feel that the lawyer has not been fair with them if the resulting divorce
decree seems to favor the represented spouse over the unrepresented one.
To prevent this type of problem the prudent lawyer documents conversations and
meetings with unrepresented opposing parties, and gets the unrepresented opponent to
sign a plain-language form stating that they understand that the lawyer does not
represent their interests. The lawyer dealing with unrepresented opponents also should
carefully instruct legal assistants regarding the pitfalls of explaining a proposed
settlement offer or the effects of a custody agreement to an unrepresented party.
3--Third parties who want to direct the lawyer's actions--Family law
practitioners also get more than their share of client relatives, significant others, etc.,
who wish to direct the lawyer's judgment on behalf of the client. The lawyer owes his or
her duty to the client, regardless of who is paying the lawyer's fee. Rules 1.8(f) and
5.4(c) may be helpful in dealing with the well-meaning friends and relations of a client
in a difficult divorce situation.

Chapter 10
7 of 37

4--Fees--Most family law practitioners know that Bar rules prohibit a lawyer
from taking a contingency fee in a divorce case. Formal advisory opinion 47 does allow
contingency fees to collect past due alimony or child support.
5--Guarantees--Although most experienced lawyers know they should not
guarantee results, occasionally we receive a Grievance from a client who was promised
that their divorce would be final by a certain date. The client is unhappy when the
results are not as fast as promised.

The occasional client Grievance may be inevitable for domestic practitioners. The
OGC is interested in reducing the number of Grievances which it receives each year, and
welcomes your suggestions as to how we can help.
Attorney-Client Privilege
A lawyer’s ethical obligations concerning the confidentiality of information
learned through the professional relationship with a client are governed by Rule 1.6 of
the Georgia Rules of Professional Conduct as described above; however, the attorneyclient privilege is found in O.C.G.A. §24-5-501 (a) (2) of the Georgia Rules of Evidence.
Said statute provides that, “there are certain admissions and communications excluded
from evidence on grounds of public policy, including, but not limited to, the following:
…communications between attorney and client.” Id. While both G.R.P.C. 1.6 and
O.C.G.A. §24-5-501 require the attorney to hold client confidences inviolate, the family
law practitioner will be well-served to understand the nuances of both rules.
As stated in the Comments to O.C.G.A. §24-5-501 (a) (2) from the Courtroom
Handbook on Georgia Evidence, “there are five basic parts to the attorney-client
privilege: (1) a person seeking legal advice from the attorney, (2) made communications
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to the attorney for that purpose, (3) in confidence, (4) now asserts the privilege,
(5) which has not been waived.”2 If any of these elements is absent, the attorney-client
privilege will not apply to protect the communications from being entered into evidence.
The client’s communications to the attorney as well as the attorney’s legal advice
to the client are protected by the attorney-client privilege, so long as the five basic
requirements above are met. See, Southern Guaranty Insurance Company of Georgia v.
Ash, 192 Ga. App. 24, 28 (1989).
The requirement that the communications be made in confidence to the family
law attorney may be the most challenging to overcome, particularly when a wellmeaning third party (or multiple third parties) may wish to be heavily involved in the
domestic relations litigation. If a third party is present during conversations between
the attorney and the client, the privilege concerning those communications or
admissions is lost; therefore, if the client or the third party were questioned about those
conversations, he or she would not be able to utilize the attorney-client privilege to
prevent the admission of same into evidence. Similarly, if a client reveals the
communications from his or her attorney to a third party, the attorney-client privilege is
lost with regard to those communications. See, Osborn v. State, 233 Ga. App. 257, 260
(1998).
Most family lawyers have encountered the situation (most commonly in the
context of an initial consultation) wherein the client brings a friend or family member to
a meeting. Often in this circumstance, the client does not inform the lawyer prior to the
meeting that he or she intends to do so. This is an especially difficult situation because
2

Paul S. Milich, Courtroom Handbook on Georgia Evidence, 88 (2015).
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the lawyer has not yet established the rapport with the client that may come later in the
representation. It is a good practice to forewarn the client before the meeting begins
that the presence of the third-party during the meeting breaches the attorney-client
privilege. Explain that this would allow the opposing party to subpoena the third party
(or even the party) and force testimony about any discussions during the meeting. The
lawyer should recommend that the third party leave the meeting to preserve the
privilege. This message can be softened with the suggestion that if the client wishes the
third party to rejoin the meeting for any discussions regarding general principals of
Georgia law and procedure, that may be acceptable. (If one plans to offer this option,
the lawyer must remain diligent that the conversation in the presence of the third party
remains general in nature and not include facts specific to the case). Any portion of the
meeting pertaining to specific facts of the case or any strategies or advice provided by
the lawyer must be solely between the lawyer and the client.
Furthermore, information provided to the family law attorney by a third party is
also not protected by the attorney-client privilege. See, Buffington v. McClelland, 130
Ga. App. 460, 465 (1973); Shipes v. BIC Corp., 154 F.R.D. 301, 304 (M.D. Ga. 1994).
Additionally, the client must understand that documents provided to the family law
attorney do not become privileged merely because they are in the possession of the
attorney. Atlantic Coast Line R. Co. v. Daughtrey, 111 Ga. App. 144, 150 (1965).
The attorney-client privilege belongs to the client, not a third party “stranger to
the attorney-client relationship,” and not the attorney. It is the client’s privilege to
assert or waive. See, Womack v. State, 260 Ga. 305, 307 (1990); Frazier v. State, 257 Ga.
690, 693 (1987). As stated in Marriott Corp. v. American Academy of Psychotherapists,
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Inc., 157 Ga. App. 497, 501 (1981) (citing 97 CJS 783-784, Witnesses §276) the purpose
of the attorney-client privilege is:
for the protection and benefit of the client, not of the attorney, so
that the client's disclosures may not be used against the client in
controversies with third persons, and it is designed to secure the
client's confidence in the secrecy of the client's communication, and
to promote greater freedom of consultation between clients and
their legal advisers, and its object is to secure freedom in
communication between attorney and client in order that the
former may act with full understanding of the matters in which the
attorney is employed (emphasis supplied).
The client should understand that his or her decisions to reveal would-be
attorney-client privileged communications will act as a waiver of the attorney-client
privilege and can have a significant and lasting impact on the case. For example,
frequently during the representation of a client, counsel will email the client responses
to questions, documents for the client’s approval, or correspondence from opposing
counsel with counsel’s comments or questions regarding same. The client may receive
these communications from his counsel, react emotionally and make the poor choice to
send them to a spouse, perhaps including some colorful commentary. The client should
understand that these actions may have been intended to further litigation goals, but he
or she has now waived the attorney-client privilege as to any information included in the
communication to the spouse, which will most certainly be inconsistent with achieving
his or her goals.
The good news is that the attorney-client privilege cannot be waived through an
accidental disclosure by the attorney. Many family lawyers live in dread of a day when
emails or other communications with a client may be produced accidentally in the midst
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of a large discovery production. Fortunately, this does not waive privilege. See, Alston
& Bird, LLP v. Mellon Ventures II, 307 Ga. App. 640, 645 (2010). In this case, two emails containing communications from appellees' attorney were produced to appellants.
The trial court ordered appellants to return these communications to appellees for
redaction and then reproduction to appellants and also prohibited appellants from using
the privileged information contained in the e-mails at trial or for any other purpose. The
Court of Appeals upheld the trial court’s ruling finding that the attorney-client privilege
bars revelation, discovery, and testimony of a lawyer “except when waived by the
client or in very limited circumstances.” They reasoned that the appellants produced no
evidence showing that appellees waived their attorney-client privilege. The disclosure of
these e-mails during document production by counsel did not preclude later objection to
their use by appellees. Therefore, the trial court did not abuse its discretion in ordering
these documents returned to appellees. (emphasis supplied.)
While the attorney-client privilege is of great value, it is not without limits. An
exception to the attorney-client privilege is the crime-fraud exception. A client will not
receive the protection of the attorney-client privilege if the legal advice is used “to enable
persons to carry out contemplated crimes against society, frauds or perjuries” - even if
the lawyer is oblivious to the client’s criminal or fraudulent plans. See, Begner v. State
Ethics Com’n, 250 Ga. App. 327, 333 (2001).
Additionally, certain information is not protected by the attorney-client privilege,
even though it relates to the attorney-client relationship. Generally speaking, the name
of client, the fact of representation, and the dates of representation do not fall under the
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attorney-client privilege. See, Tenet Healthcare Corporation V. Louisiana Forum
Corporation, 273 Ga. 206, 208 (2000).
The family law practitioner who is well-versed concerning the attorney-client
privilege will be prepared to advise his client about the powerful protections and
limitations of this privilege and help the client keep the privilege intact. Counsel can
help the client avoid the pitfalls surrounding the attorney-client privilege that catches
uniformed clients off-guard and negatively impacts litigation.
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APPENDICES
RULE 1.6 CONFIDENTIALITY OF INFORMATION
a. A lawyer shall maintain in confidence all information gained in the professional
relationship with a client, including information which the client has requested to
be held inviolate or the disclosure of which would be embarrassing or would
likely be detrimental to the client, unless the client gives informed consent, except
for disclosures that are impliedly authorized in order to carry out the
representation, or are required by these Rules or other law, or by order of the
Court.
b.
1. A lawyer may reveal information covered by paragraph (a) which the
lawyer reasonably believes necessary:
i.

to avoid or prevent harm or substantial financial loss to another as a
result of client criminal conduct or third party criminal conduct
clearly in violation of the law;

ii.

to prevent serious injury or death not otherwise covered by
subparagraph (i) above;

iii.

to establish a claim or defense on behalf of the lawyer in a
controversy between the lawyer and the client, to establish a
defense to a criminal charge or civil claim against the lawyer based
upon conduct in which the client was involved, or to respond to
allegations in any proceeding concerning the lawyer's
representation of the client;

iv.

to secure legal advice about the lawyer's compliance with these
Rules.

2. In a situation described in paragraph (b)(1), if the client has acted at the
time the lawyer learns of the threat of harm or loss to a victim, use or
disclosure is permissible only if the harm or loss has not yet occurred.
3. Before using or disclosing information pursuant to paragraph (b)(1), if
feasible, the lawyer must make a good faith effort to persuade the client
either not to act or, if the client has already acted, to warn the victim.
c. The lawyer may, where the law does not otherwise require, reveal information to
which the duty of confidentiality does not apply under paragraph (b) without
being subjected to disciplinary proceedings.
d. The lawyer shall reveal information under paragraph (b) as the applicable law
requires.
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e. The duty of confidentiality shall continue after the client-lawyer relationship has
terminated.
The maximum penalty for a violation of this Rule is disbarment.
Comment
[1] The lawyer is part of a judicial system charged with upholding the law. One of the
lawyer's functions is to advise clients so that they avoid any violation of the law in the
proper exercise of their rights.
[2] The observance of the ethical obligation of a lawyer to hold inviolate confidential
information of the client not only facilitates the full development of facts essential to
proper representation of the client but also encourages people to seek early legal
assistance.
[3] Almost without exception, clients come to lawyers in order to determine what their
rights are and what is, in the maze of laws and regulations, deemed to be legal and
correct. The common law recognizes that the client's confidences must be protected
from disclosure. Based upon experience, lawyers know that almost all clients follow the
advice given, and the law is upheld.
[4] A fundamental principle in the client-lawyer relationship is that the lawyer maintain
confidentiality of information relating to the representation. The client is thereby
encouraged to communicate fully and frankly with the lawyer even as to embarrassing or
legally damaging subject matter.
[4A] Information gained in the professional relationship includes information gained
from a person (prospective client) who discusses the possibility of forming a clientlawyer relationship with respect to a matter. Even when no client-lawyer relationship
ensues, the restrictions and exceptions of these Rules as to use or revelation of the
information apply, e.g. Rules 1.9 and 1.10.
[5] The principle of confidentiality is given effect in two related bodies of law, the
attorney-client privilege (which includes the work product doctrine) in the law of
evidence and the rule of confidentiality established in professional ethics. The attorneyclient privilege applies in judicial and other proceedings in which a lawyer may be called
as a witness or otherwise required to produce evidence concerning a client. The rule of
client-lawyer confidentiality applies in situations other than those where evidence is
sought from the lawyer through compulsion of law. Rule 1.6 applies not merely to
matters communicated in confidence by the client but also to all information gained in
the professional relationship, whatever its source. A lawyer may not disclose such
information except as authorized or required by the Rules of Professional Conduct or
other law. See also Scope. The requirement of maintaining confidentiality of information
gained in the professional relationship applies to government lawyers who may disagree
with the client's policy goals.

Chapter 10
15 of 37

Authorized Disclosure
[6] A lawyer is impliedly authorized to make disclosures about a client when appropriate
in carrying out the representation, except to the extent that the client's instructions or
special circumstances limit that authority. In litigation, for example, a lawyer may
disclose information by admitting a fact that cannot properly be disputed, or in
negotiation by making a disclosure that facilitates a satisfactory conclusion.
[7] Lawyers in a firm may, in the course of the firm's practice, disclose to each other
information relating to a client of the firm, unless the client has instructed that
particular information be confined to specified lawyers.
[7A] A lawyer's confidentiality obligations do not preclude a lawyer from securing
confidential legal advice about the lawyer's personal responsibility to comply with these
Rules. In most situations, disclosing information to secure such advice will be impliedly
authorized for the lawyer to carry out the representation. Even when the disclosure is
not impliedly authorized paragraph (b)(1)(iv) permits such disclosure because of the
importance of a lawyer's compliance with the Rules of Professional Conduct.
Disclosure Adverse to Client
[8] The confidentiality rule is subject to limited exceptions. In becoming privy to
information about a client, a lawyer may foresee that the client intends serious harm to
another person. The public is better protected if full and open communication by the
client is encouraged than if it is inhibited.
[9] Several situations must be distinguished. First, the lawyer may not knowingly assist
a client in conduct that is criminal or fraudulent. See Rule 1.2(d). Similarly, a lawyer has
a duty under Rule 3.3(a)(4) not to use false evidence.
[10] Second, the lawyer may have been innocently involved in past conduct by the client
that was criminal or fraudulent. In such a situation the lawyer has not violated Rule
1.2(d), because to "knowingly assist" criminal or fraudulent conduct requires knowing
that the conduct is of that character.
[11] Third, the lawyer may learn that a client intends prospective conduct that is
criminal and likely to result in death or substantial bodily harm. As stated in paragraph
(b)(1), the lawyer has professional discretion to reveal information in order to prevent
such consequences. The lawyer may make a disclosure in order to prevent death or
serious bodily injury which the lawyer reasonably believes will occur. It is very difficult
for a lawyer to "know" when such a heinous purpose will actually be carried out, for the
client may have a change of mind.
[12] The lawyer's exercise of discretion requires consideration of such factors as the
nature of the lawyer's relationship with the client and with those who might be injured
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by the client, the lawyer's own involvement in the transaction and factors that may
extenuate the conduct in question. Where practical, the lawyer should seek to persuade
the client to take suitable action. In any case, a disclosure adverse to the client's interest
should be no greater than the lawyer reasonably believes necessary to the purpose. A
lawyer's decision not to take preventive action permitted by paragraph (b)(1) does not
violate this Rule.
Withdrawal
[13] If the lawyer's services will be used by the client in materially furthering a course of
criminal or fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.16(a)(1).
[14] After withdrawal the lawyer is required to refrain from making disclosure of the
client's confidences, except as otherwise provided in Rule 1.6. Neither this rule nor Rule
1.8(b) nor Rule 1.16(d) prevents the lawyer from giving notice of the fact of withdrawal,
and the lawyer may also withdraw or disaffirm any opinion, document, affirmation, or
the like.
[15] Where the client is an organization, the lawyer may be in doubt whether
contemplated conduct will actually be carried out by the organization. Where necessary
to guide conduct in connection with this Rule, the lawyer may make inquiry within the
organization as indicated in Rule 1.13(b).
Dispute Concerning a Lawyer's Conduct
[16] Where a legal claim or disciplinary charge alleges complicity of the lawyer in a
client's conduct or other misconduct of the lawyer involving representation of the client,
the lawyer may respond to the extent the lawyer reasonably believes necessary to
establish a defense. The same is true with respect to a claim involving the conduct or
representation of a former client. The lawyer's right to respond arises when an assertion
of such complicity has been made. Paragraph (b)(1)(iii) does not require the lawyer to
await the commencement of an action or proceeding that charges such complicity, so
that the defense may be established by responding directly to a third party who has
made such an assertion. The right to defend, of course, applies where a proceeding has
been commenced. Where practicable and not prejudicial to the lawyer's ability to
establish the defense, the lawyer should advise the client of the third party's assertion
and request that the client respond appropriately. In any event, disclosure should be no
greater than the lawyer reasonably believes is necessary to vindicate innocence, the
disclosure should be made in a manner which limits access to the information to the
tribunal or other persons having a need to know it, and appropriate protective orders or
other arrangements should be sought by the lawyer to the fullest extent practicable.
[17] If the lawyer is charged with wrongdoing in which the client's conduct is implicated,
the rule of confidentiality should not prevent the lawyer from defending against the
charge. Such a charge can arise in a civil, criminal or professional disciplinary
proceeding, and can be based on a wrong allegedly committed by the lawyer against the
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client, or on a wrong alleged by a third person; for example, a person claiming to have
been defrauded by the lawyer and client acting together. A lawyer entitled to a fee is
permitted by paragraph (b)(1)(iii) to prove the services rendered in an action to collect
it. This aspect of the rule expresses the principle that the beneficiary of a fiduciary
relationship may not exploit it to the detriment of the fiduciary. As stated above, the
lawyer must make every effort practicable to avoid unnecessary disclosure of
information relating to a representation, to limit disclosure to those having the need to
know it, and to obtain protective orders or make other arrangements minimizing the
risk of disclosure.
Disclosures Otherwise Required or Authorized
[18] The attorney-client privilege is differently defined in various jurisdictions. If a
lawyer is called as a witness to give testimony concerning a client, absent waiver by the
client, paragraph (a) requires the lawyer to invoke the privilege when it is applicable.
The lawyer must comply with the final orders of a court or other tribunal of competent
jurisdiction requiring the lawyer to give information about the client.
[19] The Rules of Professional Conduct in various circumstances permit or require a
lawyer to disclose information relating to the representation. See Rules 2.2, 2.3, 3.3 and
4.1. In addition to these provisions, a lawyer may be obligated or permitted by other
provisions of law to give information about a client. Whether another provision of law
supersedes Rule 1.6 is a matter of interpretation beyond the scope of these Rules, but a
presumption should exist against such a supersession.
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RULE 1.7. CONFLICT OF INTEREST: GENERAL RULE
(a)
A lawyer shall not represent or continue to represent a client if there is a
significant risk that the lawyer's own interests or the lawyer's duties to another client, a
former client, or a third person will materially and adversely affect the representation of
the client, except as permitted in (b).
(b)
If client informed consent is permissible a lawyer may represent a client
notwithstanding a significant risk of material and adverse effect if each affected client or
former client gives informed consent, confirmed in writing, to the representation after:
(1)

consultation with the lawyer, pursuant to Rule 1.0 (c);

(2)
having received in writing reasonable and adequate information
about the material risks of and reasonable available alternatives to the
representation; and
(3)
counsel.
(c)

having been given the opportunity to consult with independent

Client informed consent is not permissible if the representation:
(1)

is prohibited by law or these Rules;

(2)
includes the assertion of a claim by one client against another client
represented by the lawyer in the same or substantially related proceeding; or
(3)
involves circumstances rendering it reasonably unlikely that the
lawyer will be able to provide adequate representation to one or more of the
affected clients.
(d)
Though otherwise subject to the provisions of this Rule, a part-time
prosecutor who engages in the private practice of law may represent a private client
adverse to the state or other political subdivision that the lawyer represents as a parttime prosecutor, except with regard to matters for which the part-time prosecutor had or
has prosecutorial authority or responsibility.
The maximum penalty for a violation of this Rule is disbarment.
Comment
Loyalty to a Client
[1] Loyalty and independent judgment are essential elements in the lawyer’s
relationship to a client. If an impermissible conflict of interest exists before
representation is undertaken the representation should be declined. The lawyer should
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adopt reasonable procedures, appropriate for the size and type of firm and practice, to
determine in both litigation and non-litigation matters the parties and issues involved
and to determine whether there are actual or potential conflicts of interest.
[2] Loyalty to a client is impaired when a lawyer cannot consider, recommend or
carry out an appropriate course of action for the client because of the lawyer’s other
competing responsibilities or interests. The conflict in effect forecloses alternatives that
would otherwise be available to the client. Paragraph (a) addresses such situations. A
possible conflict does not itself preclude the representation. The critical questions are
the likelihood that a conflict will eventuate and, if it does, whether it will materially
interfere with the lawyer’s independent professional judgment in considering
alternatives or foreclose courses of action that reasonably should be pursued on behalf
of the client. Consideration should be given to whether the client wishes to
accommodate the other interest involved.
[3] If an impermissible conflict arises after representation has been undertaken,
the lawyer should withdraw from the representation. See Rule 1.16. Where more than
one client is involved and the lawyer withdraws because a conflict arises after
representation, whether the lawyer may continue to represent any of the clients is
determined by Rule 1.9. As to whether a client-lawyer relationship exists or, having once
been established, is continuing, see Comment 4 to Rule 1.3 and Scope.
[4] As a general proposition, loyalty to a client prohibits undertaking
representation directly adverse to that client without that client's informed consent.
Thus, a lawyer ordinarily may not act as advocate against a person the lawyer represents
in some other matter, even if it is wholly unrelated. Paragraph (d) states an exception to
that general rule. A part-time prosecutor does not automatically have a conflict of
interest in representing a private client who is adverse to the state or other political
subdivision (such as a city or county) that the lawyer represents as a part-time
prosecutor, although it is possible that in a particular case, the part-time prosecutor
could have a conflict of interest under paragraph (a).
Simultaneous representation in unrelated matters of clients whose interests are only
generally adverse, such as competing economic enterprises, does not require informed
consent of the respective clients.
Consultation and Informed Consent
[5] A client may give informed consent to representation notwithstanding a
conflict. However when a disinterested lawyer would conclude that the client should not
agree to the representation under the circumstances, the lawyer involved cannot
properly ask for such agreement or provide representation on the basis of the client’s
informed consent. When more than one client is involved, the question of conflict must
be resolved as to each client. Moreover, there may be circumstances where it is
impossible to make the disclosure necessary to obtain informed consent. For example,
when the lawyer represents different clients in related matters and one of the clients
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refuses to give informed consent to the disclosure necessary to permit the other client to
make an informed decision, the lawyer cannot properly ask the latter to give informed
consent. If informed consent is withdrawn, the lawyer should consult Rule 1.9 and Rule
1.16.
[5A] Paragraph (b) requires the lawyer to obtain the informed consent of the client,
confirmed in writing. Such a writing may consist of a document executed by the client or
one that the lawyer promptly records and transmits to the client following an oral
consent. See Rule 1.0(b). See also Rule 1.0(s) (writing includes electronic transmission).
If it is not feasible to obtain or transmit the writing at the time the client gives informed
consent, then the lawyer must obtain or transmit it within a reasonable time thereafter.
See Rule 1.0(b). The requirement of a writing does not supplant the need in most cases
for the lawyer to talk with the client, to explain the risks and advantages, if any, of
representation burdened with a conflict of interest, as well as reasonably available
alternatives, and to afford the client a reasonable opportunity to consider the risks and
alternatives and to raise questions and concerns. Rather, the writing is required in order
to impress upon clients the seriousness of the decision the client is being asked to make
and to avoid disputes or ambiguities that might later occur in the absence of a writing.
Lawyer’s Interests
[6] The lawyer’s personal or economic interests should not be permitted to have
an adverse effect on representation of a client. See Rules 1.1 and 1.5. If the propriety of a
lawyer’s own conduct in a transaction is in serious question, it may be difficult or
impossible for the lawyer to give a client objective advice. A lawyer may not allow related
business interests to affect representation, for example, by referring clients to an
enterprise in which the lawyer has an undisclosed interest.
Conflicts in Litigation
[7] Paragraph (c)(2) prohibits representation of opposing parties in the same or a
similar proceeding including simultaneous representation of parties whose interests
may conflict, such as co-plaintiffs or co-defendants. An impermissible conflict may exist
by reason of substantial discrepancy in the parties’ testimony, incompatibility in
positions in relation to an opposing party or the fact that there are substantially different
possibilities of settlement of the claims or liabilities in question. Such conflicts can arise
in criminal cases as well as civil. The potential for conflict of interest in representing
multiple defendants in a criminal case is so grave that ordinarily a lawyer should decline
to represent more than one co-defendant. On the other hand, common representation of
persons having similar interests is proper if the risk of adverse effect is minimal, the
requirements of paragraph (b) are met, and consent is not prohibited by paragraph (c).
[8] Ordinarily, a lawyer may not act as advocate against a client the lawyer
represents in some other matter, even if the other matter is wholly unrelated. However,
there are circumstances in which a lawyer may act as advocate against a client. For
example, a lawyer representing an enterprise with diverse operations may accept
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employment as an advocate against the enterprise in an unrelated matter if doing so will
not adversely affect the lawyer’s relationship with the enterprise or conduct of the suit
and if both clients give informed consent as required by paragraph (b). By the same
token, government lawyers in some circumstances may represent government
employees in proceedings in which a government entity is the opposing party. The
propriety of concurrent representation can depend on the nature of the litigation. For
example, a suit charging fraud entails conflict to a degree not involved in a suit for a
declaratory judgment concerning statutory interpretation.
[9] A lawyer may represent parties having antagonistic positions on a legal
question that has arisen in different cases, unless representation of either client would
be adversely affected. Thus, it is ordinarily not improper to assert such positions in cases
while they are pending in different trial courts, but it may be improper to do so should
one or more of the cases reach the appellate court.
Interest of Person Paying for a Lawyer’s Service
[10] A lawyer may be paid from a source other than the client, if the client is
informed of that fact and gives informed consent and the arrangement does not
compromise the lawyer’s duty of loyalty to the client. See Rule 1.8(f). For example, when
an insurer and its insured have conflicting interests in a matter arising from a liability
insurance agreement, and the insurer is required to provide special counsel for the
insured, the arrangement should assure the special counsel’s professional independence.
So also, when a corporation and its directors or employees are involved in a controversy
in which they have conflicting interests, the corporation may provide funds for separate
legal representation of the directors or employees, if the clients give informed consent
and the arrangement ensures the lawyer’s professional independence.
Non-litigation Conflicts
[11] Conflicts of interest in contexts other than litigation sometimes may be
difficult to assess. Relevant factors in determining whether there is potential for
material and adverse effect include the duration and extent of the lawyer’s relationship
with the client or clients involved, the functions being performed by the lawyer, the
likelihood that actual conflict will arise and the likely prejudice to the client from the
conflict if it does arise.
[12] In a negotiation common representation is permissible where the clients are
generally aligned in interest even though there is some difference of interest among
them.
[13] Conflict questions may also arise in estate planning and estate
administration. A lawyer may be called upon to prepare wills for several family
members, such as husband and wife, and, depending upon the circumstances, a conflict
of interest may arise. In estate administration the identity of the client may be unclear
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under the law of a particular jurisdiction. Under one view, the client is the fiduciary;
under another view the client is the estate or trust, including its beneficiaries. The
lawyer should make clear the relationship to the parties involved.
[14] A lawyer for a corporation or other organization who is also a member of its
board of directors should determine whether the responsibilities of the two roles may
conflict. The lawyer may be called on to advise the corporation in matters involving
actions of the directors. Consideration should be given to the frequency with which such
situations may arise, the potential intensity of the conflict, the effect of the lawyer’s
resignation from the board and the possibility of the corporation’s obtaining legal advice
from another lawyer in such situations. If there is material risk that the dual role will
compromise the lawyer’s independence of professional judgment, the lawyer should not
serve as a director.
Conflict Charged by an Opposing Party
[15] Resolving questions of conflict of interest is primarily the responsibility of the
lawyer undertaking the representation. In litigation, a court may raise the question
when there is reason to infer that the lawyer has neglected the responsibility. In a
criminal case, inquiry by the court is generally required when a lawyer represents
multiple defendants. Where the conflict is such as clearly to call into question the fair or
efficient administration of justice, opposing counsel may properly raise the question.
Such an objection should be viewed with caution, however, for it can be misused as a
technique of harassment. See Scope.
[16] For the purposes of 1.7 (d), part-time prosecutors include but are not limited
to part-time solicitors-general, part-time assistant solicitors-general, part-time probate
court prosecutors, part-time magistrate court prosecutors, part-time municipal court
prosecutors, special assistant attorneys general, part-time juvenile court prosecutors
and prosecutors pro tem.
[17] Pragmatic considerations require that the rules treat a lawyer serving as a
part-time prosecutor differently. See Thompson v. State, 254 Ga. 393, 396-397 (1985).
Special Considerations in Common Representation
[18] As to the duty of confidentiality, continued common representation will
almost certainly be inadequate if one client asks the lawyer not to disclose to the other
client information relevant to the common representation. This is so because the lawyer
has an equal duty of loyalty to each client, and each client has the right to be informed of
anything bearing on the representation that might affect that client's interests and the
right to expect that the lawyer will use that information to that client's benefit. See Rule
1.4. The lawyer should, at the outset of the common representation and as part of the
process of obtaining each client's informed consent, advise each client that information
will be shared and that the lawyer will have to withdraw if one client decides that some
matter material to the representation should be kept from the other. In limited
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circumstances, it may be appropriate for the lawyer to proceed with the representation
when the clients have agreed, after being properly informed, that the lawyer will keep
certain information confidential. For example, the lawyer may reasonably conclude that
failure to disclose one client's trade secrets to another client will not adversely affect
representation involving a joint venture between the clients and agree to keep that
information confidential with the informed consent of both clients.
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RULE 1.8 CONFLICT OF INTEREST: PROHIBITED TRANSACTIONS
a. A lawyer shall neither enter into a business transaction with a client if the client
expects the lawyer to exercise the lawyer's professional judgment therein for the
protection of the client, nor shall the lawyer knowingly acquire an ownership,
possessory, security or other pecuniary interest adverse to a client unless:
1. the transaction and terms on which the lawyer acquires the interest are fair
and reasonable to the client and are fully disclosed and transmitted in
writing to the client in a manner which can be reasonably understood by
the client;
2. the client is advised in writing of the desirability of seeking and is given a
reasonable opportunity to seek the advice of independent counsel in the
transaction; and
3. the client gives informed consent, in a writing signed by the client, to the
essential terms of the transaction and the lawyer's role in the transaction,
including whether the lawyer is representing the client in the transaction.
b. A lawyer shall not use information gained in the professional relationship with a
client to the disadvantage of the client unless the client gives informed consent,
except as permitted or required by these Rules.
c. A lawyer shall not prepare an instrument giving the lawyer or a person related to
the lawyer as parent, grandparent, child, grandchild, sibling, or spouse any
substantial gift from a client, including a testamentary gift, except where the
client is related to the donee.
d. Prior to the conclusion of representation of a client, a lawyer shall not make or
negotiate an agreement giving the lawyer literary or media rights to a portrayal or
account based in substantial part on information relating to the representation.
e. A lawyer shall not provide financial assistance to a client in connection with
pending or contemplated litigation, except that:
1. a lawyer may advance court costs and expenses of litigation, the repayment
of which may be contingent on the outcome of the matter; or
2. a lawyer representing a client unable to pay court costs and expenses of
litigation may pay those costs and expenses on behalf of the client.
f. A lawyer shall not accept compensation for representing a client from one other
than the client unless:
1. the client gives informed consent;
2. there is no interference with the lawyer's independence of professional
judgment or with the client-lawyer relationship; and
3. information relating to representation of a client is protected as required
by Rule 1.6.
g. A lawyer who represents two or more clients shall not participate in making an
aggregate settlement of the claims for or against the clients, nor in a criminal case
an aggregated agreement as to guilty or nolo contendere pleas, unless each client
gives informed consent, in a writing signed by the client. The lawyers disclosure
shall include the existence and nature of all claims or pleas involved and of the
participation of each person in the settlement.

Chapter 10
25 of 37

h. A lawyer shall not make an agreement prospectively limiting the lawyer's liability
to a client for malpractice unless permitted by law and the client is independently
represented in making the agreement, or settle a claim for such liability with an
unrepresented client or former client without first advising that person in writing
that independent representation is appropriate in connection therewith.
i. A lawyer related to another lawyer as parent, grandparent, child, grandchild,
sibling or spouse shall not represent a client in a representation directly adverse
to a person whom the lawyer has actual knowledge is represented by the other
lawyer unless his or her client gives informed consent regarding the relationship.
The disqualification stated in this paragraph is personal and is not imputed to
members of firms with whom the lawyers are associated.
j. A lawyer shall not acquire a proprietary interest in the cause of action or subject
matter of litigation the lawyer is conducting for a client, except that the lawyer
may:
1. acquire a lien granted by law to secure the lawyer's fees or expenses as long
as the exercise of the lien is not prejudicial to the client with respect to the
subject of the representation; and
2. contract with a client for a reasonable contingent fee in a civil case, except
as prohibited by Rule 1.5.
The maximum penalty for a violation of Rule 1.8(b) is disbarment. The maximum
penalty for a violation of Rule 1.8(a) and 1.8(c)-(j) is a public reprimand.
Comment
Transactions Between Client and Lawyer
[1A] As a general principle, all transactions between client and lawyer should be fair and
reasonable to the client. The client should be fully informed of the true nature of the
lawyer's interest or lack of interest in all aspects of the transaction. In such transactions
a review by independent counsel on behalf of the client is often advisable. Furthermore,
a lawyer may not exploit information relating to the representation to the client's
disadvantage. For example, a lawyer who has learned that the client is investing in
specific real estate may not, without the client's informed consent, seek to acquire
nearby property where doing so would adversely affect the client's plan for investment.
Paragraph (a) does not, however, apply to standard commercial transactions between
the lawyer and the client for products or services that the client generally markets to
others, for example, banking or brokerage services, medical services, products
manufactured or distributed by the client, and utilities' services. In such transactions,
the lawyer has no advantage in dealing with the client, and the restrictions in paragraph
(a) are unnecessary and impracticable.
Use of Information to the Disadvantage of the Client
[1B] It is a general rule that an attorney will not be permitted to make use of knowledge,
or information, acquired by the attorney through the professional relationship with the
client, or in the conduct of the client's business, to the disadvantage of the client.

Chapter 10
26 of 37

Paragraph (b) follows this general rule and provides that the client may waive this
prohibition. However, if the waiver is conditional, the duty is on the attorney to comply
with the condition.
Gifts from Clients
[2] A lawyer may accept a gift from a client, if the transaction meets general standards of
fairness. For example, a simple gift such as a present given at a holiday or as a token of
appreciation is permitted. If effectuation of a substantial gift requires preparing a legal
instrument such as a will or conveyance, however, the client should have the objective
advice that another lawyer can provide. Paragraph (c) recognizes an exception where the
client is a relative of the donee or the gift is not substantial.
Literary Rights
[3] An agreement by which a lawyer acquires literary or media rights concerning the
subject of the representation creates a conflict between the interest of the client and the
personal interest of the lawyer. Measures suitable in the representation of the client may
detract from the publication value of an account of the representation. Paragraph (d)
does not prohibit a lawyer representing a client in a transaction concerning literary
property from agreeing that the lawyer's fee shall consist of a share in ownership in the
property, if the arrangement conforms to Rule 1.5 and paragraph (j) of this Rule.
Financial Assistance to Clients
[4] Paragraph (e) eliminates the former requirement that the client remain ultimately
liable for financial assistance provided by the lawyer. It further limits permitted
assistance to court costs and expenses directly related to litigation. Accordingly,
permitted expenses would include expenses of investigation, medical diagnostic work
connected with the matter under litigation and treatment necessary for the diagnosis,
and the costs of obtaining and presenting evidence. Permitted expenses would not
include living expenses or medical expenses other than those listed above.
Payment for a Lawyer's Services from One Other Than The Client
[5] Lawyers are frequently asked to represent a client under circumstances in which a
third person will compensate the lawyer, in whole or in part. The third person might be
a relative or friend, an indemnitor (such as a liability insurance company) or a co-client
(such as a corporation sued along with one or more of its employees). Because thirdparty payers frequently have interests that differ from those of the client, including
interests in minimizing the amount spent on the representation and in learning how the
representation is progressing, lawyers are prohibited from accepting or continuing such
representations unless the lawyer determines that there will be no interference with the
lawyer's independent professional judgment and there is informed consent from the
client. See also Rule 5.4(c) (prohibiting interference with a lawyer's professional
judgment by one who recommends, employs or pays the lawyer to render legal services
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for another).
Settlement of Aggregated Claims
[6] Paragraph (g) requires informed consent. This requirement is not met by a blanket
consent prior to settlement that the majority decision will rule.
Agreements to Limit Liability
[7] A lawyer may not condition an agreement to withdraw or the return of a client's
documents on the client's release of claims. However, this paragraph is not intended to
apply to customary qualifications and limitations in opinions and memoranda.
[8] A lawyer should not seek prospectively, by contract or other means, to limit the
lawyer's individual liability to a client for the lawyer's malpractice. A lawyer who handles
the affairs of a client properly has no need to attempt to limit liability for the lawyer's
professional activities and one who does not handle the affairs of clients properly should
not be permitted to do so. A lawyer may, however, practice law as a partner, member, or
shareholder of a limited liability partnership, professional association, limited liability
company, or professional corporation.
Family Relationships Between Lawyers
[9] Paragraph (i) applies to related lawyers who are in different firms. Related lawyers in
the same firm are governed by Rules 1.7, 1.9, and 1.10.
Acquisition of Interest in Litigation
[10] Paragraph (j) states the traditional general rule that lawyers are prohibited from
acquiring a proprietary interest in litigation. This general rule, which has its basis in the
common law prohibition of champerty and maintenance, is subject to specific exceptions
developed in decisional law and continued in these Rules, such as the exception for
reasonable contingent fees set forth in Rule 1.5 and the exception for lawyer's fees and
for certain advances of costs of litigation set forth in paragraph (e).
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RULE 3.3 CANDOR TOWARD THE TRIBUNAL
a. A lawyer shall not knowingly:
1. make a false statement of material fact or law to a tribunal;
2. fail to disclose a material fact to a tribunal when disclosure is necessary to
avoid assisting a criminal or fraudulent act by the client;
3. fail to disclose to the tribunal legal authority in the controlling jurisdiction
known to the lawyer to be directly adverse to the position of the client and
not disclosed by opposing counsel; or
4. offer evidence that the lawyer knows to be false. If a lawyer has offered
material evidence and comes to know of its falsity, the lawyer shall take
reasonable remedial measures.
b. The duties stated in paragraph (a) continue to the conclusion of the proceeding,
and apply even if compliance requires disclosure of information otherwise
protected by Rule 1.6.
c. A lawyer may refuse to offer evidence that the lawyer reasonably believes is false.
d. In an ex parte proceeding, other than grand jury proceedings, a lawyer shall
inform the tribunal of all material facts known to the lawyer that the lawyer
reasonably believes are necessary to enable the tribunal to make an informed
decision, whether or not the facts are adverse.
The maximum penalty for a violation of this Rule is disbarment.
Comment
[1] This Rule governs the conduct of a lawyer who is representing a client in the
proceedings of a tribunal. See Rule 1.0(r) for the definition of tribunal. It also applies
when the lawyer is representing a client in an ancillary proceeding conducted pursuant
to the tribunal's adjudicative authority, such as a deposition. Thus, for example,
paragraph (a)(4) requires a lawyer to take reasonable remedial measures if the lawyer
comes to know that a client who is testifying in a deposition has offered evidence that is
false.
[2] This Rule sets forth the special duties of lawyers as officers of the court to avoid
conduct that undermines the integrity of the adjudicative process. A lawyer acting as an
advocate in an adjudicative proceeding has an obligation to present the client's case with
persuasive force. Performance of that duty while maintaining confidences of the client,
however, is qualified by the advocate's duty of candor to the tribunal. Consequently,
although a lawyer in an adversary proceeding is not required to present an impartial
exposition of the law or to vouch for the evidence submitted in a cause, the lawyer must
not allow the tribunal to be misled by false statements of law or fact or evidence that the
lawyer knows to be false.
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Representations by a Lawyer
[3] An advocate is responsible for pleadings and other documents prepared for
litigation, but is usually not required to have personal knowledge of matters asserted
therein, for litigation documents ordinarily present assertions by the client, or by
someone on the client's behalf, and not assertions by the lawyer. Compare Rule 3.1.
However, an assertion purporting to be on the lawyer's own knowledge, as in an affidavit
by the lawyer or in a statement in open court, may properly be made only when the
lawyer knows the assertion is true or believes it to be true on the basis of a reasonably
diligent inquiry. There are circumstances where failure to make a disclosure is the
equivalent of an affirmative misrepresentation. The obligation prescribed in Rule 1.2(d)
not to counsel a client to commit or assist the client in committing a fraud applies in
litigation. Regarding compliance with Rule 1.2(d), see the Comment to that Rule. See
also the Comment to Rule 8.4(b).
Legal Argument
[4] Legal argument based on a knowingly false representation of law constitutes
dishonesty toward the tribunal. A lawyer is not required to make a disinterested
exposition of the law, but must recognize the existence of pertinent legal authorities.
Furthermore, as stated in paragraph (a)(3), an advocate has a duty to disclose directly
adverse authority in the controlling jurisdiction that has not been disclosed by the
opposing party. The underlying concept is that legal argument is a discussion seeking to
determine the legal premises properly applicable to the case.
Offering Evidence
[5] Paragraph (c) allows that the lawyer refuse to offer evidence that the lawyer knows to
be false, regardless of the client's wishes. This duty is premised on the lawyer's
obligation as an officer of the court to prevent the trier of fact from being misled by false
evidence. A lawyer does not violate this Rule if the lawyer offers the evidence for the
purpose of establishing its falsity.
[6] If a lawyer knows that the client intends to testify falsely or wants the lawyer to
introduce false evidence, the lawyer should seek to persuade the client that the evidence
should not be offered. If the persuasion is ineffective and the lawyer continues to
represent the client, the lawyer may refuse to offer the false evidence. If only a portion of
a witness's testimony will be false, the lawyer may call the witness to testify but may not
elicit from the witness the testimony that the lawyer knows is false.
[7] The duties stated in paragraphs (a), (b) and (c) apply to all lawyers, including
defense counsel in criminal cases. In some jurisdictions, however, courts have required
counsel to present the accused as a witness or to give a narrative statement if the
accused so desires, even if counsel knows that the testimony or statement will be false.
The obligation of the advocate under the Rules of Professional Conduct is subordinate to
such requirements. See also Comment [9].
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[8] The prohibition against offering false evidence only applies if the lawyer knows that
the evidence is false. A lawyer's reasonable belief that evidence is false does not preclude
its presentation to the trier of fact. A lawyer's knowledge that evidence is false, however,
can be inferred from the circumstances. See Rule 1.0(i). Thus, although a lawyer should
resolve doubts about the veracity of testimony or other evidence in favor of the client,
the lawyer cannot ignore an obvious falsehood.
[9] Although paragraph (a)(4) only prohibits a lawyer from offering evidence the lawyer
knows to be false, it permits the lawyer to refuse to offer testimony or other proof that
the lawyer reasonably believes is false. Offering such proof may reflect adversely on the
lawyer's ability to discriminate in the quality of evidence and thus impair the lawyer's
effectiveness as an advocate. Because of the special protections historically provided
criminal defendants, however, this Rule does not permit a lawyer to refuse to offer the
testimony of such a client where the lawyer reasonably believes but does not know that
the testimony will be false. Unless the lawyer knows the testimony will be false, the
lawyer must honor the client's decision to testify. See also Comment [7].
Remedial Measures
[10] Having offered material evidence in the belief that it was true, a lawyer may
subsequently come to know that the evidence is false. Or, a lawyer may be surprised
when the lawyer's client, or another witness called by the lawyer, offers testimony the
lawyer knows to be false, either during the lawyer's direct examination or in response to
cross-examination by the opposing lawyer. In such situations or if the lawyer knows of
the falsity of testimony elicited from the client during a deposition, the lawyer must take
reasonable remedial measures. In such situations, the advocate's proper course is to
remonstrate with the client confidentially, advise the client of the lawyer's duty of
candor to the tribunal and seek the client's cooperation with respect to the withdrawal or
correction of the false statements or evidence. If that fails, the advocate must take
further remedial action. If withdrawal from the representation is not permitted or will
not undo the effect of the false evidence, the advocate must make such disclosure to the
tribunal as is reasonably necessary to remedy the situation, even if doing so requires the
lawyer to reveal information that otherwise would be protected by Rule 1.6. It is for the
tribunal then to determine what should be done - making a statement about the matter
to the trier of fact, ordering a mistrial, or perhaps nothing.
[11] The disclosure of a client's false testimony can result in grave consequences to the
client, including not only a sense of betrayal but also loss of the case and perhaps a
prosecution for perjury. But the alternative is that the lawyer cooperate in deceiving the
court, thereby subverting the truth-finding process which the adversary system is
designed to implement. See Rule 1.2(d). Furthermore, unless it is clearly understood
that the lawyer will act upon the duty to disclose the existence of false evidence, the
client can simply reject the lawyer's advice to reveal the false evidence and insist that the
lawyer keep silent. Thus the client could in effect coerce the lawyer into being a party to
fraud on the court.
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Preserving Integrity of Adjudicative Process
[12] Lawyers have a special obligation to protect a tribunal against criminal or
fraudulent conduct that undermines the integrity of the adjudicative process, such as
bribing, intimidating or otherwise unlawfully communicating with a witness, juror,
court official or other participant in the proceeding, unlawfully destroying or concealing
documents or other evidence or failing to disclose information to the tribunal when
required by law to do so.
Duration of Obligation
[13] A practical time limit on the obligation to rectify false evidence or false statements
of law and fact has to be established. The conclusion of the proceeding is a reasonably
definite point for the termination of the obligation. A proceeding has concluded within
the meaning of this Rule when a final judgment in the proceeding has been affirmed on
appeal or the time for review has passed.
Ex Parte Proceedings
[14] Ordinarily, an advocate has the limited responsibility of presenting one side of the
matters that a tribunal should consider in reaching a decision; the conflicting position is
expected to be presented by the opposing party. However, in any ex parte proceeding,
such as an application for a temporary restraining order, there is no balance of
presentation by opposing advocates. The object of an ex parte proceeding is nevertheless
to yield a substantially just result. The judge has an affirmative responsibility to accord
the absent party just consideration. The lawyer for the represented party has the
correlative duty to make disclosures of material facts known to the lawyer and that the
lawyer reasonably believes are necessary to an informed decision.
Withdrawal
[15] Normally, a lawyer's compliance with the duty of candor imposed by this Rule does
not require that the lawyer withdraw from the representation of a client whose interests
will be or have been adversely affected by the lawyer's disclosure. The lawyer may,
however, be required by Rule 1.16(a) to seek permission of the tribunal to withdraw if
the lawyer's compliance with this Rule's duty of candor results in such an extreme
deterioration of the client-lawyer relationship that the lawyer can no longer competently
represent the client. Also see Rule 1.16(b) for the circumstances in which a lawyer will be
permitted to seek a tribunal's permission to withdraw. In connection with a request for
permission to withdraw that is premised on a client's misconduct, a lawyer may reveal
information relating to the representation only to the extent reasonably necessary to
comply with this Rule or as otherwise permitted by Rule 1.6.
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RULE 3.4 FAIRNESS TO OPPOSING PARTY AND COUNSEL
A lawyer shall not:
a. unlawfully obstruct another party's access to evidence or unlawfully alter, destroy
or conceal a document or other material having potential evidentiary value. A
lawyer shall not counsel or assist another person to do any such act;
b.
1. falsify evidence;
2. counsel or assist a witness to testify falsely; or
3. pay, offer to pay, or acquiesce in the payment of compensation to a witness
contingent upon the content of the testimony or the outcome of the case.
But a lawyer may advance, guarantee, or acquiesce in the payment of:
i.

expenses reasonably incurred by a witness in preparation, attending
or testifying; or

ii.

reasonable compensation to a witness for the loss of time in
preparing, attending or testifying; or

iii.

a reasonable fee for the professional services of an expert witness;

c. Reserved.;
d. Reserved.;
e. Reserved.;
f. request a person other than a client to refrain from voluntarily giving relevant
information to another party unless:
1. the person is a relative or an employee or other agent of a client; or the
lawyer reasonably believes that the person's interests will not be adversely
affected by refraining from giving such information; and
2. the information is not otherwise subject to the assertion of a privilege by
the client; and
g. use methods of obtaining evidence that violate the legal rights of the opposing
party or counsel; or
h. present, participate in presenting or threaten to present criminal charges solely to
obtain an advantage in a civil matter.
The maximum penalty for a violation of this Rule is disbarment.
Comment

Chapter 10
33 of 37

[1] The procedure of the adversary system contemplates that the evidence in a case is to
be marshaled competitively by the contending parties. Fair competition in the adversary
system is secured by prohibitions against destruction or concealment of evidence,
improperly influencing witnesses, obstructive tactics in discovery procedure, and the
like.
[2] Documents and other items of evidence are often essential to establish a claim or
defense. Subject to evidentiary privileges, the right of an opposing party, including the
government, to obtain evidence through discovery or subpoena is an important
procedural right. The exercise of that right can be frustrated if relevant material is
altered, concealed or destroyed. Applicable law in many jurisdictions makes it an offense
to destroy material for purpose of impairing its availability in a pending proceeding or
one whose commencement can be foreseen. Falsifying evidence is also generally a
criminal offense. Paragraph (a) applies to evidentiary material generally, including
computerized information.
[3] Reserved.
[4] Paragraph (f) permits a lawyer to advise employees of a client to refrain from giving
information to another party, for the employees may identify their interests with those
of the client. See also Rule 4.2.
[5] As to paragraph (g), the responsibility to a client requires a lawyer to subordinate the
interests of others to those of the client, but that responsibility does not imply that a
lawyer may disregard the rights of the opposing party or counsel. It is impractical to
catalogue all such rights, but they include legal restrictions on methods of obtaining
evidence.
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RULE 5.4 PROFESSIONAL INDEPENDENCE OF A LAWYER
a. A lawyer or law firm shall not share legal fees with a nonlawyer, except that:
1. an agreement by a lawyer with the lawyer's firm, partner, or associate may
provide for the payment of money, over a reasonable period of time after
the lawyer's death, to the lawyer's estate or to one or more specified
persons;
2. a lawyer or law firm who purchases the practice of a deceased, disabled, or
disappeared lawyer may, pursuant to the provisions of Rule 1.17, pay to the
estate or other representative of that lawyer the agreed-upon purchase
price; and
3. a lawyer or law firm may include nonlawyer employees in a compensation
or retirement plan, even though the plan is based in whole or in part on a
profit-sharing arrangement; and
4. a lawyer who undertakes to complete unfinished business of a deceased
lawyer may pay to the estate of the deceased lawyer that proportion of the
total compensation which fairly represents the services rendered by the
deceased lawyer.
5. a lawyer may pay a referral fee to a bar-operated non-profit lawyer referral
service where such fee is calculated as a percentage of legal fees earned by
the lawyer to whom the service has referred a matter pursuant to Rule 7.3.
Direct Contact with Prospective Clients.
b. A lawyer shall not form a partnership with a nonlawyer if any of the activities of
the partnership consist of the practice of law.
c. A lawyer shall not permit a person who recommends, employs, or pays the lawyer
to render legal services for another to direct or regulate the lawyer's professional
judgment in rendering such legal services.
d. A lawyer shall not practice with or in the form of a professional corporation or
association authorized to practice law for a profit, if:
1. a nonlawyer owns any interest therein, except that a fiduciary
representative of the estate of a lawyer may hold the stock or interest of
the lawyer for a reasonable time during administration;
2. a nonlawyer is a corporate director or officer thereof; or
3. a nonlawyer has the right to direct or control the professional judgment of
a lawyer.
e. A lawyer may:
1. Provide legal services to clients while working with other lawyers or law
firms practicing in, and organized under the rules of, other jurisdictions,
whether domestic or foreign, that permit non-lawyers to participate in the
management of such firms, have equity ownership in such firms, or share
in legal fees generated by such firms; and
2. Share legal fees arising from such legal services with such other lawyers or
law firms to the same extent as the sharing of legal fees is permitted under
applicable Georgia Rules of Professional Conduct.
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3. The activities permitted under the preceding portion of this paragraph (e)
are subject to the following:
i.
The association shall not compromise or interfere with the lawyer’s
independence of professional judgment, the client-lawyer
relationship between the client and the lawyer, or the lawyer’s
compliance with these Rules; and
ii.
Nothing in this paragraph (e) is intended to affect the lawyer’s
obligation to comply with other applicable Rules of Professional
Conduct, or to alter the forms in which a lawyer is permitted to
practice, including but not limited to the creation of an alternative
business structure in Georgia.
The maximum penalty for a violation of this Rule is disbarment.
Comment
[1] The provisions of this Rule express traditional limitations on sharing fees. These
limitations are to protect the lawyer's professional independence of judgment. Where
someone other than the client pays the lawyer's fee or salary, or recommends
employment of the lawyer, that arrangement does not modify the lawyer's obligation to
the client. As stated in paragraph (c), such arrangements should not interfere with the
lawyer's professional judgment.
[2] The provisions of paragraph (e) of this Rule are not intended to allow a Georgia
lawyer or law firm to create or participate in alternative business structures (ABS) in
Georgia. An alternative business structure is a law firm where a non-lawyer is a manager
of the firm, or has an ownership-type interest in the firm. A law firm may also be an ABS
where another body is a manager of the firm, or has an ownership-type interest in the
firm. This Rule only allows a Georgia lawyer to work with an ABS outside of the state of
Georgia and to share fees for that work.
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O.C.G.A. § 24-5-501
Current through the 2017 Regular Session of the General Assembly.
§ 24-5-501. Certain communications privileged
(a) There are certain admissions and communications excluded from evidence on
grounds of public policy, including, but not limited to, the following:
(1) Communications between husband and wife;
(2) Communications between attorney and client;
(3) Communications among grand jurors;
(4) Secrets of state;
(5) Communications between psychiatrist and patient;
(6) Communications between licensed psychologist and patient as provided in Code
Section 43-39-16;
(7) Communications between a licensed clinical social worker, clinical nurse specialist
in psychiatric/mental health, licensed marriage and family therapist, or licensed
professional counselor and patient;
(8) Communications between or among any psychiatrist, psychologist, licensed clinical
social worker, clinical nurse specialist in psychiatric/mental health, licensed marriage
and family therapist, and licensed professional counselor who are rendering
psychotherapy or have rendered psychotherapy to a patient, regarding that patient's
communications which are otherwise privileged by paragraph (5), (6), or (7) of this
subsection; and
(9) Communications between accountant and client as provided by Code Section 43-329.
(b) As used in this Code section, the term:
(1) "Psychotherapy" means the employment of psychotherapeutic techniques.
(2) "Psychotherapeutic techniques" shall have the same meaning as provided in Code
Section 43-10A-3.
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History

Code 1981, § 24-5-501, enacted by Ga. L. 2011, p. 99, § 2/HB 24; Ga. L. 2014, p. 136, § 21/HB 291.
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Statute
Civil Practice
Act:
§ 9-11-26
§ 9-11-30
§ 9-11-37

§ 9-15-14 (a)

Causes of Action
- Any Civil Action

-

Any Civil Action

Required Findings
- Strict compliance
with all provisions

-

- Reasonable
and
necessary
attorney’s
fees and
expenses
SHALL be
awarded

-

There is a complete
absence of any
justiciable issue of
law or fact that it
could not be
reasonably believed
that a court would
accept the asserted
claim, defense, or
other position.
Fees and expenses
are reasonable and
necessary.

Relevant Cases
- All statutes permitting
attorney’s fees awards must
be strictly construed because
attorney fee statutes are in
“derogation of the common
law.”
-

CPA statutory provisions for
fees for discovery abuses are
waived unless requested in
the first filing.

-

Court has no authority to
award fees under CPA unless
all provisions of statute met.

-

No attorney fees for failing to
appear at a deposition set by
agreement of counsel unless
agreement is in writing that
includes all notice
requirements.

-

Awards pursuant to § 9-15-14(a)
will be affirmed if there is any
evidence to support it. Shooter
Alley, Inc. v. City of Doraville, 341
Ga. App. 626 (2017).

-

The order must point to the
specific conduct the attorney’s
fees are based on. Panhandle Fire
Prot., Inc. v. Batson Cook Co., 288
Ga. App. 194 (2007).

-

Awards under 9-15-14 (a) or (b)
are strictly limited to claims,
defenses, or positions taken by a
party during the litigation (i.e.,
after case has been filed). Any
such awards based on conduct
occurring prior to litigation are a
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reversible error. Cobb County v.
Sevani, 196 Ga.App. 247 (1990).
§ 9-15-14 (b)
- Reasonable
and
necessary
attorney’s
fees and
expenses
MAY be
awarded

-

Any Civil Action

-

Action lacked
substantial
justification

-

Attorney’s fees award was not an
abuse of discretion where court
found that wife submitted a
motion for a new trial that lacks
substantial justification and
resulted in many emails being
exchanged between the
attorneys causing significant fees.
McLendon v. McLendon, 297 Ga.
779 (2015)

-

Attorney’s fees award proper
when a husband filed five
motions to dismiss, sent 517
requests to admit, requested a
GAL six weeks before trial and
threatened the mother with
criminal prosecution and
interfered with her job. Dallow v.
Dallow, 299 Ga. 762 (2016).

-

Attorney’s fees award not an
abuse of discretion when a
husband refused to comply with
wife's multiple requests for
production of documents, filed
extraordinary motions, rejected
multiple settlement offers, and
moved to reopen discovery six
months after it had concluded.
Carson v. Carson, 277 Ga. 335
(2003).

-

9-15-14 unavailable for postjudgment discovery or to nonparties. (Note: cert. granted. Sup
Ct order should issue this
summer.) RL BB ACQ I-GA CVL,
LLC v Workman et al, 341 Ga. App.

OR
- Action was
interposed for delay
or harassment
OR
- Party unnecessarily
expanded the
proceeding by other
improper conduct.
-

Fees and expenses
are reasonable and
necessary.
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127 (2017), cert.
granted, S17G1485.
§ 13-6-11

-

Any Civil Action

-

Defendant has
acted in bad faith,
OR been stubbornly
litigious, OR caused
plaintiff
unnecessary
trouble and
expense.

For good discussion on what does
& does not qualify as “bad faith”,
“stubbornly litigious”, and
“unnecessary trouble and
expense”, see article by James
Penland at:
www.jwpenland.com/documents/
2015 Penland on OCGA 13-611.pdf

-

Awards exclusively
turn on conduct
occurring prior to
filing the suit

-

-

Statute is only
available for a
Plaintiff, or, a
defendant in an
independent
counterclaim
(“Plaintiff in
Counterclaim”). Not
for Defendants.

-

MUST specifically,
and clearly, plead
for award under this
specific statute or
award will be
reversible.

Must plea for in Complaint with
specificity. Pipe Solutions, Inc. v.
Inglis, 291 Ga. App. 328 (2008)
(“Although Pipe Solutions' prayer
for relief sought ‘attorney's fees
in an amount to be proven,’ it did
not specially plead or pray for
damages as required by OCGA §
13-6-11. A general request for
attorney fees, without reference
to OCGA § 13-6-11 or the criteria
set forth therein, is not the
specific pleading contemplated
by the statute. The statute
requires that the party specifically
plead and pray for fees
thereunder.”

-

Available for civil contempt cases
(but not criminal). G.I.R. Systems,
Inc. v. Lance, 228 Ga.App. 329
(1997).

- Bad faith,
stubbornly
litigious, or
unnecessary
trouble and
expense
“Don’t force
me to sue
you” statute.

§ 19-9-3
- Reasonable
attorney’s
fees, expert
fees,
expenses,
and GAL fees

-

Custody
Proceedings
(including
Legitimation)

-

Actual and
reasonable
attorneys’ fees must
be shown.

-

The court does NOT
have to consider the

Reasonable attorney fees may be
ordered “to be paid by the parties
in proportions and at times
determined by the judge”
under OCGA § 19-9-3 (g). Neal v.
Hibbard, 296 Ga. 882 (2015).
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MAY be
awarded

parties’ financial
conditions.

§ 19-7-50
-

UCCJEA
§ 19-9-90 &
§ 19-9-92
Awarding of
Necessary
and
Reasonable
Expenses

- Enforcement
Proceedings

May be awarded at a temporary
or final hearing. Bankston v.
Warbington, 332 Ga. App. 29
(2015).

-

Even though legitimation was
denied, since Father requested
visitation and joint legal custody
in his legitimation petition, the
trial court could have awarded
visitation and custody under
OCGA § 19-7-22 (g) concurrently
with a grant of the legitimation
petition. Thus, the trial court had
authority to award attorney fees
and other costs “of the child
custody action and pretrial
proceedings” under § 19-9-3 (g).
Chalk v. Poletto, 2018WL3062140
(June 21, 2018)

-

Case remanded when a trial court
failed to explain the basis of the
award for attorney’s fees. Charlot
v. Goldwire, 310 Ga. App. 463
(2011).

-

Attorney’s fees are
actual and
reasonable.

-

The order awarding
attorney’s fees must
explain the
reasoning behind
why the court is
granting attorney’s
fees.

Paternity Cases

- Reasonable
attorney’s
fees, expert
fees, GAL
fees, and
other costs of
the action
AND pretrial
proceedings
MAY be
awarded

-

-

Only awarded to the
prevailing party in
an enforcement
proceeding

-

Fees awarded under
19-9-92 only if
authorized under
19-9-90.

Case remanded as failed to
provide evidence of attorneys’
hourly rate, or billable hours to
show that the hours were
reasonable. Sinkwich v. Conner,
288 Ga. App. 320 (2007).

-

There is no definition for
“prevailing party” so each state
must apply its own standard.
Court determined that this
statute only applies to the
prevailing party in an
enforcement action. Delgado v.
Combs, 314 Ga. App. 419 (2012).

-

The petitioner may combine an
enforcement proceeding with a
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-

UCCJEA
§ 19-9-68

-

Custody action
Modification

Wrongfully
obtained
jurisdiction;
actions to
prevent
repetition of
unjustifiable
conduct;
expenses

§ 19-6-2
“Level the
playing field”

-

Petitioner is entitled
to “immediate
physical custody of
the child”
The party against
which fees are
awarded attempted
to invoke
jurisdiction by
engaging in
“unjustifiable
conduct”

-

If a court dismisses
or stays an action
based on
unjustifiable
conduct, the court
SHALL award fees.

-

Awarded to
prevailing party
Court must
consider financial
circumstances of
both parties.

- Alimony,
- Divorce and
Alimony
- Contempt of Court
arising out of
alimony or divorce
with alimony case

modification action and still
recover under this statute. Ward
v. Smith, 334 Ga. App. 876 (2015).
-

When a father attempts to
perfect service in Georgia by
publication, that is not
“unjustifiable” within the
meaning of the statute. This case
specifically notes that abduction
and removal of a child to attain
jurisdiction is “unjustifiable.”
Delgado v. Combs, 314 Ga. App.
419 (2012).

- Award overturned in a legitimation
proceeding as statute only permits
award in contempt arising from
alimony and divorce cases. Appling v.
Tatum, 295 Ga. App. 78 (2008).
- Overturned because award of
attorney’s fees was based on
husband’s “stubborn stance” not on
economic standing. McGahee v.
Rogers, 280 Ga. 750 (2006).
- Overturned where trial court did not
specify whether fees were awarded
under 19-6-2 or 9-15-14. Leggette v.
Leggette, 284 Ga. 482 (2008).

UIFSA
§ 19-11-132
Reasonable
Fees

Child support
enforcement

If obligee prevails,
Court may assess
reasonable attorney’s
fees against obligor.
Court shall also order if
hearing was requested
primarily for delay.
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§ 19-6-15

- Modification of
child support

- Court may award
reasonable attorney’s
fees to prevailing party.
- Where custodial
parent prevails in
upward modification
because noncustodial
parent was not
available and willing to
exercise visitation,
attorney’s fees shall be
awarded to custodial
parent.

§ 19-6-19

- Modification of
Alimony

If petitioner does not
prevail in petition for
modification, petitioner
shall be liable for
reasonable attorney’s
fees.

- Overturned where Trial court
determined there were two
prevailing parties. There can only be
one prevailing party. Mironov v.
Mironov, 296 Ga. 114 (2014).
• Prevailing party prevails even
if it is not to the extent
requested. Any increase in
support would result in the
party prevailing.
- Overturned where Court failed to
determine father’s gross income for
child support award and based it on
earning potential. Attorney’s fees
were also vacated. Eldridge v. Ireland,
259 Ga. App. 44 (2002).
Prevailing party does not authorize
the Court to decide the prevailing
party, the trier of fact must decide.
• Husband petitioned for
reduction in alimony, alimony
was reduced by a very small
amount after jury trial. Court
erred in awarding attorney’s
fees because jury had
determined husband was
prevailing party (even if
prevailing by small %).
Shapiro v. Lipman, 259 Ga. 85
(1989).
•

Mom petitioned for child
support modification. Jury
found Dad had to pay more
and Court awarded
attorney’s fees to Dad. Even
though Mom didn’t get as
much $ as she asked for, she
was still prevailing party.
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Brown v. Brown, Supreme Court of Georgia, 300 Ga. 559, Decided January 23, 2017
Questions at Issue: May a trial court modify a divorce decree in a contempt action,
regardless of whether the trial court holds an ex-spouse in contempt?
Answer: No. A trial court cannot modify a divorce decree in a contempt action, whether or
not the trial court holds a spouse in contempt.
Facts: Husband and Wife were divorced on June 20, 2011. Neither party was represented
by counsel during the divorce. The Final Decree is a one-page document incorporating a form
separation agreement, requiring Husband to pay $513 per month as alimony and $647 per month
as child support. The record also demonstrated the filing of a two-page document drafted by
Husband, unsigned by either party, stating the parties “wish” to retain the Marital Residence until
the economy improved, that Wife would occupy the Marital Residence, and that Husband’s
alimony and child support payments were of a sufficient amount to pay the mortgage on the Marital
Residence. This two-page document was not referenced or incorporated into the Final Decree.
Upon the divorce being finalized, Husband made his alimony and child support payments
by depositing the money into a joint bank account to which Wife had access. Husband would then
withdraw funds from the joint bank account to pay the mortgage on the Marital Residence.
Sometime after the divorce was finalized, Husband stopped making the mortgage payments, the
Marital Residence was foreclosed on in February 2015, and Wife was evicted. Wife filed a
contempt action on May 15, 2015, alleging Husband’s child support and alimony payments were
to be made to her directly and that Husband was in contempt for his failure to do so.
The trial court found Husband deposited $59,459.52 into the joint account between June
29, 2011, and March 12, 2015, that Wife withdrew from the account a total of $6,277.00 during
the period of September 30, 2011 and March 12, 2015, and that Husband’s obligation from June
1, 2011, through June 1, 2015 was $55,680.00. The trial court ruled Husband was not in contempt
due to the Final Decree not explicitly requiring Husband to make the support payments directly to
Wife, that the two-page typed document was not a part of the Final Decree and hence
unenforceable, and that even if the document was a part of the Final Decree, it was too vague to
be enforceable. The trial court further found that since the parties’ Minor Child was now living
with Husband, Husband’s child support obligation was to be immediately extinguished.
On appeal, the Supreme Court of Georgia found no error in the trial court’s ruling that
Husband was not in contempt due to the Final Decree being silent as to the manner in which
Husband’s deposits were to be made, Wife admitting she had access to the joint account, and due
to Wife’s withdrawal of funds from that account. However, the Court did find error in the trial
court extinguishing Husband’s child support obligation, stating that a “trial court cannot modify a
divorce decree in a contempt action, whether or not the trial court holds a spouse in contempt.”
See Killingsworth v. Killingsworth, 286 Ga. 234 (2009) and Pollard v. Pollard, 297 Ga. 21 (2015).
The Court accordingly reversed that portion of the trial court’s ruling.
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Belcher v. Belcher, Court of Appeals of Georgia, A18A0362, Decided June 6, 2018
Questions at Issue: Whether a trial court, in awarding fees pursuant to O.C.G.A. § 9-1514, must make express findings specifying the conduct for which the award was made?
Answer:

YES!

Facts: This was a second appeal by Appellant Husband seeking a review of the trial court’s
award of attorney’s fees to his former spouse pursuant to O.C.G.A § 9-15-14. In the first appeal,
the Supreme Court of Georgia reversed in part, vacated in part, and remanded to the trial court for
a proper order on Wife’s motion for attorney’s fees pursuant to O.C.G.A. § 9-15-14. Upon remand,
Wife was awarded $2,500.00 pursuant to statute. This appeal followed.
In the parties’ divorce decree, Husband was required to pay Wife $500 per month as
alimony until her death or remarriage. Husband stopped making these payments in December
2013. Husband presumably thought Wife died. Wife and Wife’s attorney contacted Husband to
assure Husband that he was alive. Husband refused to remit the owed alimony payments and
further refused to continue his alimony payments until he received “adequate proof” that she was
alive. Husband then filed a petition for declaratory judgment seeking a declaratory judgment
concerning Wife’s on-going health status. Wife, still alive, filed an answer and a motion to dismiss
the petition.
At the hearing on Husband’s petition, the trial court dismissed the action pursuant to
O.C.G.A. § 9-11-12(b)(6). Wife subsequently filed a motion seeking fees pursuant to O.C.G.A. §§
9-4-9 and 9-15-14(a). The trial court awarded Wife $2,500.00 under both statutes. Husband
appealed. The Court reversed the trial court’s order as to fees under O.C.G.A. § 9-4-9. The Court
further vacated the award under O.C.G.A. § 9-15-14 as the trial court did not make express findings
specifying any abusive conduct, directing the trial court to enter a proper order. On remand, the
trial court entered an order pursuant to O.C.G.A. § 9-15-14 but did not identify the proper
subsection. Husband appealed.
Upon appeal, the Court noted the new Order’s lack of identification of the applicable
subsection. However, the new Order’s language tracked the language of O.C.G.A. § 9-15-14(a),
and because the language so closely tracked the subsection, the trial court’s failure to explicitly
specify the subsection did not constitute reversible error.
Husband further contended the trial court erred in awarding a lump sum of attorney’s fees.
The record demonstrated Wife requested $3,880.72 in attorney’s fees but only received $2,500.
Wife’s counsel presented evidence of their years of experience, his invoices, his hourly rate, and
its reasonableness. Husband did not cross-examine Wife’s counsel. Although the trial court’s
award of fees was reasonable, the trial court failed to demonstrate the decision-making process in
reaching a particular dollar figure and articulate why it awarded $2,500 instead of any other
amount. Accordingly, the award of attorney’s fees was vacated and remanded for the trial court to
identify the sanctionable conduct and provide a sufficient explanation for the amount of fees
awarded.
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Noble v. Noble, Court of Appeals of Georgia, A18A0617, Decided May 18, 2018
Questions at issue:
(1) Whether free university tuition received pursuant to a party’s employment should be
included as income (“fringe benefit”) for child support purposes?
(2) Whether a court must make specific findings of fact in its Order to support deviations from
the presumptive amount of child support?
Answer:
(1) No. University tuition is a “personal expense” as compared to a “personal living expense”
and does not significantly reduce a party’s “personal living expenses” as contemplated by
statute.
(2) Yes. The trial court must make specific findings of fact to support deviations from the
presumptive amount of child support, specifically as to specifically how the presumptive
amount of child support would be unjust or inappropriate and how the best interest of the
child for whom support was being determined would be served by the deviation
Facts: This is an appeal from Mother’s action seeking Father be held in contempt of court
for violating certain provisions of the parties’ 2013 divorce decree and further seeking an increase
in her child support obligation. This is a split-custody case, with Mother having primary physical
custody of the parties’ oldest child while residing in New Hampshire, and Father having primary
physical custody of the parties’ four younger children per a March 2017 Order. On June 22, 2017,
the Juvenile Court in Spalding County ordered Mother to pay Father the sum of $754 per month
in child support and ordered Father to pay Mother nothing, constituting a deviation from the
presumptive amount of child support. Mother alleges error on several grounds, namely that free
university tuition was included as a fringe benefit to her income in child support calculations, that
Father was awarded a $1,377 deviation from the presumptive amount of child support, that Mother
was not awarded a deviation for her visitation-related travel expenses, and that Father was awarded
a Schedule D deviation for his health insurance costs for the four children in his home and Mother
was not awarded a Schedule D deviation for her health insurance costs for the child in her home.
In addressing Mother’s first enumeration of error in regards to the university tuition, the
Court examined the definition of “fringe benefits” pursuant to O.C.GA. § 19-6-15(f)(1)(C), finding
that the term “personal living expenses” as contained within the statute is not further defined
therein and also finding that there is no precedent addressing whether college tuition is included
in the definition of “personal living expenses.” The Court differentiated between “personal living
expenses” and “personal expenses”, finding that college tuition was not an expense necessary to
maintain daily life such as food, shelter, and transportation and was an expense that could be
forgone or deferred. Because the benefit did not significantly reduce Mother’s personal living
expenses, the trial court erred in including those payments as fringe benefits.
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Addressing Mother’s second enumeration of error as it concerns Father receiving a $1,377
deviation from the presumptive amount of child support, the Court noted Father’s contentions for
why he should receive the deviation, namely that Mother moved to New Hampshire, that Father
was forced to lease a large residence because his then-residence was too small for the four children,
and that he did not want to put the Marital Residence up for sale. However, the Court held that the
trial court failed to support its award of the deviation with the statutorily-required findings of fact,
specifically how the presumptive amount of child support would be unjust or inappropriate and
how the best interest of the child for whom support was being determined would be served by the
deviation. The trial court’s ruling was reversed and remanded for proceedings consistent with the
Court’s holding.
Mother’s third enumeration of error, namely that the court failed to award her a deviation
for her visitation-related travel expenses, was found lacking. Specifically, the Court noted the trial
court’s discretionary authority in regards to awarding a deviation for a parent’s visitation-related
travel expenses. The Court noted Mother’s failure to cite in her appellate brief any legal authority
supporting her position was “fatal” to her claim of error.
Finally, the Court reviewed the Final Order as to Mother’s fourth enumeration of error that
she was not awarded a Schedule D deviation for her monthly health insurance expenses for the
child in her custody in the amount of $69.00 per month. The Court, of course, found that the Child
Support Worksheets attached to the Final Order in fact made such an adjustment. Mother further
argued that Father presented no evidence of his monthly health insurance premiums for the four
children residing with him and to award him that deviation was in error. However, Mother did not
attach a transcript of the evidentiary hearings, there was no transcript made a part of the appellate
record, and the Court accordingly applied the “presumption of regularly” in that in the absence of
a transcript, the Court assumes there was sufficient competent evidence to support the trial court’s
finding. See Reed v. Reed, 295 Ga. 574, 578 (2014) (citing Thompson v. Thompson, 288 Ga. 4, 6
(2010).
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Boratkanics v. Humphrey, Court of Appeals of Georgia, A17A1537, Decided March 2, 2018
Questions at Issue: In holding a party in contempt, may a court modify the final decree in
order to bring the party into compliance?
Answer: No. Judgment reversed. Husband appealed from a court order finding him in
contempt of his divorce decree contending that the trial court impermissibly modified the divorce
decree and improperly awarded fees and costs of litigation. The parties divorced in November
2012. The final decree incorporated a Settlement Agreement signed by the parties, and Wife
filed a subsequent contempt action. Husband received the marital residence as well as another
property, and Wife agreed to quitclaim her interest to Husband. Husband was to refinance both
properties into his sole name and remove Wife from the mortgages before February 16, 2013.
Husband failed to refinance either property and purchased more properties for himself in 2013.
The trial court found Husband in willful contempt. The trial court held that he could
purge himself of the contempt by immediately placing the marital residence on the market for
sale with Wife controlling the terms and listing agent. The court further ordered that Husband
pay $4,613.91 in fees to Wife and her lawyer.
The COA that even if Husband was in willful contempt, and nothing that trial court has
broad discretion to determine whether the decree has been violated, the trial court does not have
the power to modify the terms of the decree in a contempt proceeding. The COA concluded that
the trial court’s order constituted an improper modification of the parties’ divorce decree and
reversed to the lower court’s order. Interestingly, the COA held that trial court was not left
without effective means to enforce the decree. The trial court could have ordered Husband to
pay Wife a significant sum each day he was in contempt, or the trial court could have
incarcerated Husband until he purged himself of contempt. The COA identified other
alternatives that Husband could pursue to comply with the decree including selling other
properties in order to refinance the marital residence and second property. “Ultimately, we find
that Borotkanics has two choices: take whatever measures are necessary to comply with the
refinancing provision to which he agreed in 2012, or deal with whatever allowable sanctions the
trial court may impose for him to purge himself of his willful contempt.”
The COA vacated the fee award finding that Wife’s motion cited no statutory basis nor
did the trial court’s order identify a statutory basis or contain findings of fact.
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Pate v. Sadlock (Two Cases), Court of Appeals of Georgia, A18A0397, Decided May 3, 2018.
Question at Issue: Does Georgia’s grandparent visitation statute (OCGA 19-7-3) prohibit
grandparents from seeking a modification of their visitation through a counterclaim to an action
filed against them? Is an order to attend reunification therapy and to follow a doctor’s advice a
self-executing provision?
Answer: No to all. Judgment affirmed. In May 2016, Mother and Father domesticated
their North Carolina custody order in Fulton County Superior Court. The order provided that the
paternal grandparents would receive one week of summer visitation each summer beginning in
2013. In July 2016, Mother filed a modification against grandparents of their summer week based
on Father’s arrest and criminal charges related to the children. The grandparents answered and
filed a counterclaim for contempt of their 2016 visitation rights, for an order denying Mother’s
motion, for an alternative makeup period, and for additional regular visitation with the children
while Father was unable to visit due to bond condition. In Dec. 2016, the court entered a temporary
order awarding grandparents two visitation days that month as well as supervised grandparent
visitation with the children through reunification therapy on “an ongoing temporary basis.”
In Sept. 2016, Mother filed a second petition against Father seeking to modify his visitation
based on the pending charges. In March 2017, Father filed a petition for modification of custody
against Mother, or in the alternative, a modification of his visitation citing a material change in
circumstances that Mother had sought to eliminate him from the children’s lives through creating
the impression he was dangerous and limiting contact with them. In April 2017, the court issued
a combined order in all three cases requiring a custody evaluation and psychological evaluation of
Mother, Father, and grandparents to be conducted by Dr. Kim Oppenheimer. In a second
combined order, the court appointed Dr. Allison Hill as a reunification specialist between the
children and Father. In April 2017, the grandparents moved for a hearing to address their summer
2017 visitation including their request for makeup 2016 visitation. The court set a hearing for a
maximum of 3 hours on May 23, 2017.
Prior to the temporary hearing, Mother moved in limine to bar introduction of hearsay
regarding any reports, summaries or oral information no presented to the court at a formal hearing.
Two weeks prior to the hearing, the GAL moved in all 3 cases for modification of the court’s
December 2016 order, expressing concerns that Mother was intentionally thwarting reunification
between the children and the grandparents as Mother was failing to follow Dr. Hill’s or the GAL’s
advice. At the hearing, the Court granted 4 weeks of makeup time in summer 2017.
On appeal, Mother contend the Court erred by modifying the grandparents’ summer 2017
visitation. Although moot on appeal, the Court clarified that the grandparents have the authority
to seek a temporary modification of their rights under the statute. The statute does not limited
how often a grandparent may intervene in existing qualifying actions under the statute nor does it
limited a grandparent’s ability to counterclaim in response to an action filed by parent. The COA
did write that the trial court did not use the proper “clear and convincing” standard that the child
would be harmed without a modification and instructed that the proper standard be used in future
cases.
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The COA held that the trial court properly limited the hearing to 3 hours against Mother’s
objection as the order and presentation of evidence is in the judge’s discretion.
Lastly, the Mother contended the Court erred by delegating determination of the father’s
visitation rights to a third party. In its order, the court ordered that the children undergo
reunification therapy with father under Dr. Hill’s supervision and that Mother comply with Dr.
Hill’s recommendations. While self-executing changes in custody are not permitted (Dellinger),
the trial court did not err in the present case. Nothing in the order indicated that Dr. Hill was
ordered to decide whether or not to modify visitation or that such a modification would occur in a
self-executing manner after therapy ended. In fact, the court set a hearing for 7 weeks after entry
of the temporary order to make its own determination after hearing new evidence from Dr. Hill.
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Cahill v. United States, Supreme Court of Georgia, S17Q1559, Decided February 19, 2018.
Question at Issue: When two people who own a piece of real property as joint tenants with
a right of survivorship are divorced pursuant to a decree that purports to resolve all issues as to
equitable division of the property between them, grants one party exclusive use and possession of
the real property, directs that both parties shall remain on the title until it is sold, and provides that
the property shall be placed on the market some seven years in the future with net proceeds divided
equally between the parties but which makes no express reference to severance or retention of the
joint tenancy, what is the effect of that divorce decree on the joint tenancy and right of survivorship
under Georgia law?
Answer: In 1999, Husband purchased a residence in Roswell, GA. In April 2005,
following his marriage to Wife, Husband recorded a quitclaim deed that transferred the property
to both parties at joint tenants with right of survivorship. The couple divorce several years later,
and Wife received exclusive use and possession of the property until she reached the age of 66 at
which point it would be sold and the net proceeds would be divided equally by the parties. The
Agreement further stated the parties would “remain on the title” until the property was sold.
Husband failed to pay federal taxes in the following years, and in 2013, a federal tax lien was filed
against “all property and rights belonging” to Husband in Fulton County. Wife turned 66 in
February 2015 and resided in the house until her death in April 2015. The property was not listed
for sale prior to her death and pursuant to the Agreement. Wife’s Estate filed a quiet title action
to Wife’s interest in the property stating that the right of survivorship was severed prior to her
death and giving her estate a one-half interest in the property. The Estate argued that the
Agreement showed an intent to sever the joint tenancy, and the Government argued that the parties’
failure to address the issue amount to an unambiguous retention of the right of survivorship. The
district court concluded that the Agreement was ambiguous and that “substantial uncertainty”
existed as to how Georgia law applied and asked the Supreme Court of GA to address the question
above.
The Court held that the portion of the Agreement was ambiguous and had never been
addressed by GA courts. However, the Court applied basic rules of contract interpretation to
determine how the matter would be resolved. Although the decree was silent on the question of
the survival of the joint tenancy, and thus ambiguous, the Court construed the language in the
context of the entire Agreement and agreed with the Estate. “As an initial matter, the divorce
decree, in effect, created a new deed when it awarded the property to Wife for a number of years.”
Further, the Agreement, as a whole, was intended to dissolve the parties’ marriage and divide their
property. They were to live free from interference of the other party. Though joint tenancy in GA
neither requires nor depends on marriage, the joint tenancy in this case was executed during the
marriage, and the reasonable conclusion is that the parties wished to sever all ties in their divorce.
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Weiss v. Grant, Court of Appeals of Georgia, 2018 Ga. App. Lexis 356, 2018 WL 2927695,
Decided June 12, 2018.
Questions at Issue: (SEVERAL ISSUES OMITTED IN THIS SUMMARY) Did the
Georgia trial court abuse its discretion when modifying a South Carolina custody order? Did a
Georgia trial court have jurisdiction to modify a South Carolina custody under the UCCJEA? Was
the trial court’s order which gradually increased Father’s visitation an impermissible selfexecuting change in custody?
Answer: No, no, and no. The parties in Weiss were divorced in 2011 through a final decree
issued in Paulding County Superior Court. A separate temporary custody order was pending in
South Carolina at the time of divorce which awarded joint legal custody, primary custody to
Mother, and one week of visitation to Father each month. In April 2011, Father failed to return the
children to Mother as he claimed a convicted child abuser was living in Mother’s home. Father
concealed the location of the children, and in April 2012, a final South Carolina custody order was
entered granting sole custody to Mother and suspending Father’s visitation.
Father and the children were discovered in October 2012 living in Alabama where Father
was arrested and ultimately pled guilty to a misdemeanor custody interference charge. Father filed
a complaint in Paulding County Superior Court requesting a modification of the April 2012 South
Carolina custody order. Mother and the children were living in Paulding County at the time of
filing, and no party (nor the children) were living in South Carolina. The trial court entered a
temporary order in September 2015 appointing a psychologist to evaluate the family and make a
later recommendation to the court in the children’s best interest about reintroducing Father into
their lives. The trial court was clear that it was not modifying custody in its temporary order.
In September 2016, the court heard evidence that there were no concerns with
reintroducing Father to the children. The psychologist recommended joint legal custody and
stated that unsupervised visitation would be healthy for the children. In December 2017, the court
entered its final order modifying the South Carolina order and awarded joint legal custody with
visitation for Father.
As to the abuse of discretion issue, the COA ruled that there was no abuse of discretion by
the trial court. The trial court made extensive findings of fact in its final order and relied heavily
on the appointed psychologist’s recommendation. The court found there were multiple changes
in circumstances since entry of the South Carolina order that warranted a change in custody. The
court specifically found that a modification was in the best interests of the children.
As to the UCCJEA issue, Mother argued on appeal that the UCCJEA prohibited Georgia
from modifying the South Carolina order. The COA disagreed stating, and reiterating that, as
neither the children nor the parents lived in South Carolina at the time Father filed his modification
action, the Paulding County Court could modify the order pursuant to O.C.G.A. § 19-9-63.
Further, Georgia was the home state of the children at the time of filing, and pursuant to O.C.G.A.
§ 19-9-61. The court was explicit in its final order that Georgia was the home state of the children
although Mother argued otherwise.

Chapter 12
11 of 11

The final issue to be discussed is whether or not the trial court’s final order included an
impermissible self-executing change in custody. Mother claimed that, as the order gradually
increased Father’s supervised visitation time into unsupervised visitation with the children, the
order was impermissible. However, the COA held that as the order did not contain provisions that
executed at an uncertain date well into the future and was based on a gradual increase in visitation
on the children’s best interest, there was no error. Specifically, the trial court increased Father’s
supervised visitation from two hours per weekend to thirty-six hours per weekend over the course
of a year. After a year, the court ordered a more traditional visitation schedule. Although the plan
is self-executing, the plan suffers from no “critical flaws” in that it doesn’t rely on a third party’s
future exercise of discretion nor does the change occur at an uncertain date well into the future.
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of
three hours of continuing legal education activity in the area of trial practice. These trial practice
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited”
provider of “approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years.
Excess trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure
at the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

