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Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this 
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their 
names are listed on the AGENDA page(s) of this book, and their contributions to the success  
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned. All of us at ICLE hope your attendance will  
be beneficial, as well as enjoyable. We think that these program materials will provide a great 
initial resource and reference for you.

If you discover any substantial errors within this volume, please do not hesitate to inform us. 
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.

Your comments and suggestions are always welcome.

Sincerely,  
Your ICLE Staff

Jeffrey R. Davis 
Executive Director, State Bar of Georgia

Tangela S. King 
Director, ICLE

Rebecca A. Hall 
Associate Director, ICLE
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THE	  EVOLUTION	  OF	  RECORDED	  LEGAL	  INFORMATION	  
 
Since the beginning of time, the human being has had a need to record information for later use.  
We just can't remember everything all the time.  So, recording information in some type of fixed 
medium that will allow for later retrieval is an age old problem.  Cave men and women drew on 
the stone walls of their caves.  This was not exactly a portable system, but it did have the 
advantage of being a pretty darn enduring medium.   Later, we would move to carving our 
writings on more portable stone tablets (think Moses, or the Rosetta Stone).  But this was still 
quite laborious, not to mention heavy.  Then, the Egyptians invented paper, and the rest as they 
say was history.  Information could be recorded quickly and easily.  Paper was lightweight and 
highly portable.  People could now send letters to one another.  Paper became a vehicle for 
transmitting recorded information from one person to another without needing to be physically 
present. 
 
We in the legal profession began to use paper to record legal information such as wills, deeds, 
indentures, etc.  We would then take the paper to a central repository such as a court, and “file” 
the document with the court.  Thus insuring its preservation, authenticity and legitimacy. 
Lawyers have come to revere paper documents.  The older the paper is, the better.  The more 
wax seals and ribbons that adorn it, the greater respect it is accorded.  Walk into the conference 
rooms and reception areas of many firms, and you will find framed examples of really old 
handwritten paper.  We worship the stuff.  Attorneys will almost speak in hushed tones when 
discussing "the original" of a document.  The legal profession has been steeped long and hard in 
this paper tradition. 
  
Law school instilled in us the idea that we can't even begin to talk about a writing without having 
a copy of it in our hands.  Professors would announce the name of the case to be discussed, and a 
flurry of paper shuffling would ensue as the entire class immediately flipped opened their text 
books, and turned to the case in question.  We couldn't even talk about it, until we could see it 
and touch it. 
 
The advent of the photocopier, and the ability to quickly reproduce paper added fuel to the fire.  
Now, not only could we have the original paper, but we could make lots and lots of copies of it 
cheaply and easily.  Like rabbits, paper documents began to multiply in a law firm.  More and 
more room was required to store it all.  More and more resources to file it, and keep track of it, 
not to mention trying to retrieve it later.     
 
But it was the introduction of the computer that has really driven the increased volume of paper 
in our offices.  Now, we can produce original paper faster than ever before.  We can reuse older 
electronic drafts to produce newer documents with just a few edits.  More paper, faster, more, 
faster.  Now, fax it to others, and received theirs via return fax.  Faster, faster, more, more.  Now 
e-mail it as an attachment.  Faster, faster, more, more.  Until now, we are drowning in the paper.  
We can't keep track of all of it.  There's just too much.  We feel overwhelmed by it all.  The bad 
news is that this information overload phenomena shows no signs of abating. 
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THE	  DIGITAL	  DIFFERENCE	  
 
We have only begun to understand the difference that digital information will have on us, and the 
practice of law.  As lawyers, we began using digital information as a convenience to help us 
produce work product.  Our computers were glorified typewriters.    We didn't need to 
completely retype that lease or contract, we could just pull up an earlier digital edition, make a 
few changes, and print to paper.  Voila!   
  
Then the world as we know it changed, with the advent of the World Wide Web and the Internet.   
It's no longer about possession of the paper/writing.  It's about possession of the CONTENT of 
the writing.  It's about the information itself, not the medium it is stored in.  More than ever, 
it's about having access to that content quickly, easily and remotely.  Digitizing information has 
allowed us to deliver and exchange information at a speed heretofore unknown.    The business 
expectation of access to information has become one of immediacy.  Everyone wants access to 
the information that they need or want IMMEDIATELY, 24/7/365.  This includes our clients, 
ourselves, and our coworkers. 
 
Digital information can be stored, copied, reproduced, and shared far faster and cheaper than 
stored on paper.  Thus it will become an even greater factor in the way we communicate and 
conduct business in the 21st century and beyond. If you doubt this, ask yourself two questions: 
 

1) Do you handle more, or less digital information now than you did five years ago? 
2) Do you project that you will handle more, or less digital information five years in the 
future?   

 

DEBUNKING	  THE	  MYTH	  OF	  THE	  PAPERLESS	  OFFICE	  
  
A business completely and utterly devoid of paper is not going to happen any time soon.  We 
have too much of a paper tradition/precedent, and there are still times when paper is a more 
appropriate medium in which to record and transmit information.  However, we can, and should, 
begin to explore and plan for ways in which we can substitute digital information in place of 
paper.   The goal is thus a paper LESS office, not a paperless office.  The phrase "low paper 
workflow" is much more in keeping with tone of change we are advocating here. 
 
Our offices have already begun to use less paper as we incorporate e-mail and digital document 
storage into the way we work.  However, much of the way we use digital information in our 
practices has occurred in a higgledy-piggledy fashion with no coherent plan.  Thus, there is no 
system of creating, using and storing digital information in many firms.  This leads to frustration 
with trying to use the digital data, and the instinct to revert back to the familiar paper medium 
but which is itself frustrating because it cannot keep up with the velocity. So, we end up in a 
frustration loop where we don't like some elements of the old way, but we aren't entirely 
comfortable with the new either. 
 
Using less paper in your office is highly dependent on a unified way of keeping track of the 
digital data.  We all feel comfortable using paper because we know what to do with it.  Our 
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comfort level stems from our familiarity with the process. Offices have a set filing system for the 
paper.  However, many firms don't have a coherent digital filing system, and so become 
disillusioned with trying to reduce their paper use.  In devising such a plan for your business, we 
need to know two things:  WHAT are we going to produce/file/store, and WHERE are we going 
to file/store it. 
 

PDF	  AS	  THE	  MEDIUM	  OF	  EXCHANGE	  
  
So if paper is out, what's in?  There are many forms of digital information: word processing 
documents, spreadsheets, e-mails, web pages, graphics, photos, text, etc.  In the early days of 
digital data there was no uniform way to look at information.  If you had a WordPerfect 
document file for example, then the recipient of your digital information had to have a 
corresponding copy of the version of WordPerfect which had authored the file in order to read it.  
As the authoring programs evolved through their various editions, we learned the hard way that 
we might experience incompatibility when newer items created in newer versions of a software 
program were unable to be interpreted by older versions of the same program, and vice versa. 
 
Enter Portable Document Format (PDF).  At its heart PDF is a standard (as of July 2, 2008 it is 
standard number 32000 of the International Standards Organization) that ensures that 
information can be readily accessed across authoring tools, editions of the same authoring tool, 
operating systems and computers.  It is in fact independent of the authoring tool altogether.   
Invented by Adobe Systems, Inc., PDF has become the de facto standard for file sharing and 
digital preservation.     
 
Many people confuse PDF, the data format, with Adobe Acrobat, the software suite that Adobe 
sells to create, view, and enhance PDF documents.  A huge reason for the adoption of PDF as a 
standard is the ready availability of the free Adobe Reader.  When Adobe made Reader available 
for free, it meant that authors no longer had to worry about whether their information recipients 
would be able to read their digital files.  Authors can simply create PDF files, and send them to 
the recipient who can then open, read and print the information with the freely available Reader.   
Thus, it matters not with which program you author a PDF file in; anyone with the free Reader 
will have access to the same experience when consuming the digital information. 
  
One of the key concepts of the PDF standard is the idea that information stored in earlier editions 
of PDF are readable in future editions.  I.e., the file you create today, will still be accessible 50 
years from now.  Indeed, there is an ancillary standard called PDF/A, or archive, that has been 
developed for this exact purpose.  The International Organization for Standardization recently 
promulgated the new PDF/A standard (ISO 19005-1:2005) as the electronic document file format 
for long term preservation. 
 
PDF/A files preserve the look and experience of the original authoring tool by including the font 
and other necessary elements within the file.  Instead of printing the output to the fixed medium 
of paper, the information is "printed" to PDF/A which captures how the information would have 
looked if printed on paper.  It is in some respects a picture, or image, of what the paper printout 
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would have looked like, but unlike a scanned image, it also had a 100% perfect text layer within 
as well that can be searched, manipulated and copied. 
 

HOW	  ARE	  PDF	  FILES	  CREATED?	   	  
 
There are two primary ways that PDF files are created: 
 
1) By using software such as Adobe Acrobat, or some other PDF creation product on your 
computer.  This has typically been a separately purchased software product that allows you to 
produce/author PDF files from ANY of the programs on your computer that can print. PDF 
creation capability is now included in Windows 10 natively!  It installs as a type of printer.  In 
the case of Adobe Acrobat the printer option is called Acrobat PDF, in Windows 10 it is called 
Microsoft Print to PDF, and is available from any program's print command.  Simply choose to 
"print" your data to the PDF "printer," and you will get a PDF file.  It is worth repeating that with 
these types of products, you can produce a PDF from ANY program on your computer that can 
print to paper. 
  
2) But what if the item you want to store digitally is already in paper form?  E.g., incoming 
paper correspondence, or snail mail.    Well, then you will need to scan the paper document to 
PDF.  In which case you will need a scanner that comes with software that will produce a PDF. 
Most modern scanners come bundled with such software, but beware that when you get it all 
hooked up, PDF may not be the default output format, and you may need to tweak the software 
options to get PDF as your preferred default output format. 
 

SCANNING	  TIPS	  
 
One choice you will have to make is what DPI (dots per inch) setting to use when scanning your 
documents.  300 DPI is fine for normal run of the mill, black and white word processing 
documents.  It will give you enough detail that the scanned document will be very readable on 
the screen, and will have enough detail so that OCR (Optical Character Recognition) software 
that you might later use will have a good chance to try and accurately determine the characters.  
While higher DPI resolutions will give you greater detail, and better looking PDFs, they also 
result in larger files.  A question I often hear as a consultant, is “Why is my scanned PDF file so 
large?”  Higher than necessary DPI settings can cause file size bloat. What about scanning in 
color? Again, to reduce file size, go with Black and White for normal document scanning. Scan 
in color only when necessary. 
 

TWO	  "FLAVORS"	  OF	  PDF	  
 
Not all PDF files are created equal. The biggest distinction is a file that is written directly to a 
PDF from an authoring tool (option 1 above), and one that is scanned to PDF (option 2 above).  
These two methods produce two very different types of PDF.  
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The first type of PDF we'll call image-and-text.  You get an image-and-text PDF when you 
produce the PDF directly from the authoring program.  When you do so, the authoring program 
provides an underlying layer of text, or characters, that go into the PDF along with the graphical 
image.  This text layer can be copied, pasted, edited and searched.  Image-and-text PDFs are 
MUCH more powerful and useful that image-only PDFs. 
     
The scanned PDF we'll call an image-only PDF.  It is in essence a snapshot or picture of the 
page.  It is very similar to the older microfiche you may have worked with at a library.  It will 
look exactly like the original, but look is the operative word here.  You can read it, but you 
cannot copy, reuse, search or re-purpose any of the text.   It is a bit like a statute in a park, nice to 
look at, but you can't do anything else with it. 
 
So, if all you have is a scanned image, is there any way to add a text layer to it?  The answer is 
yes, you can OCR (optical character recognition) the scanned image.  You will need software to 
do this.  Adobe Acrobat has some basic capabilities to do this, and other software products such 
as OmniPage, Readiris and Abby FineReader have been specifically designed to accomplish this 
function.  Basically, the software will attempt to interpret the graphical image as text characters.  
While OCR technology has gotten better over the years, it is important to note that the results are 
not 100% accurate. 
 
You might be tempted to think that if the results aren’t 100% accurate, then it isn't worth the 
effort to even attempt to OCR a document.  Not so.  Even if the OCR produces a less than perfect 
OCR, it is still worth attempting so that you have at least SOME chance of being able to search 
for text included in that document.  Remember an image-only PDF has NO text (0%) to search 
whatsoever.  So, a PDF that has, for example, 95% of its text available for searching is better 
than a PDF with 0% searchable. 
 

WORKING	  IN	  A	  LOW	  PAPER	  WORKFLOW	  
 
So, what is it like to work with less paper and more digital information?  How might your own 
workflow differ?  Let's look at some examples. 
 
To begin, let's divide up all the paper in your workflow into two stacks.  The first will be paper 
that you produce.  This will include: paper letters and documents, paper checks, and photocopies.  
The second stack will represent the paper you receive from others, and need to use in your 
workflow. 
 
These CLE materials are a great example of using less paper.  It has never been printed to paper.  
I used Word 2013 to draft the content, and, and emailed it to ICLE (they specifically asked for 
electronic files).  The ICLE folks then "printed" the document to PDF.   No paper, no dead trees, 
no toner, no staples, no envelope, no stamps, no postage, no delay.  We have a digital copy of the 
materials on our hard drives should we need it.  Since we produced/authored it digitally in the 
first place, it is an image-and-text PDF that is searchable and reusable. 
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So, let's assume you are drafting something that you will ultimately want to print and snail mail.   
You could go ahead and print the original for that purpose, but then cut out the additional paper 
elements of photocopying the paper for your file, and for the copy of the document you send to 
your client.   Just print to PDF, and store it with the other case materials. 
 
How about those monthly reports that you print out from your firm's financial software package 
and give to the partners?  Instead of printing, copying and manually distributing them, try 
printing to PDF, and e-mailing them. 
  
Online banking is a great way to reduce paperwork by handling bill paying and transfers between 
accounts without producing paper checks. Banks are making digital images of your cleared 
checks and deposits available online.  The Check 21 Act enacted in 2004 makes returning your 
cancelled paper checks to you unnecessary.   If you need a copy of a particular cancelled check 
you can ask your bank for a printout of the scanned check, and it will be accepted as an original 
document. 
 
Many large consumers of legal services have begun using the services of outside legal bill audit 
houses.  If you have such a client, you know that you no longer produce a paper bill for them.  
You generate a digital file that is uploaded via a website to be analyzed.  This is a growing trend, 
not a receding one.  Look for more large clients to request this from you. 
 
Online order confirmations are a favorite item to reduce paper in a workflow.  When placing 
orders online, inevitably at the end of the process we are presented with a screen that gives us an 
order number and confirmation.  The website instructs us to print it out.  Often folks dutifully 
print these out to paper without a second thought.   Instead, you could simply print to PDF and 
store that information as a file.  There's nothing "original" about the paper printout.   All you 
really need is access to the content, which is the order confirmation number, etc.  You can get 
that readily from the PDF.  Indeed, it is usually faster and easier to find the PDF of the 
confirmation than it is the paper printout should that become necessary. 
  
Take up the following challenge in your firm.  Whenever you find yourself wanting to make a 
paper photocopy of something, ask yourself if you need that copy in paper form, or if you just 
need access to the content.  If the latter, you can scan the paper instead of photocopying it.  In 
essence you have a digital copy rather than a paper copy of something.  If you later need a paper 
copy, you can always print the scan, and you will have essentially "paper copied" the document. 
You've lost nothing by digitally copying it first, and then only paper copying it as needed.  
Indeed, many of the newer photocopy machines have the ability to scan directly to PDF as well 
make a photocopy, making them more of a full featured document center for your firm and less 
of a copier.  
  
If you practice in the personal injury/medical malpractice area, consider producing PDFs of your 
next demand package. You can have the letter and supporting exhibits all together in one PDF 
with bookmarks and hyperlinks that assist the reader in navigating to the supporting 
documentation. 
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If you file a pleading or appeal, you can create it as a PDF with hyperlinks to the underlying 
citations and possibly even highlight the relevant portions for the court.  All of which make it 
really easy for the court to see where you are drawing your support from.  
  
STOP sending drafts of documents in Microsoft Word/DOC/DOCX format to people whom you 
don't want to be able to copy/steal your intellectual property, and who then have access to all the 
metadata in the document.  This is an area where lawyers really have gotten into a very bad habit 
through lack of understanding and planning.  One day we just started attaching DOC/DOCX files 
to e-mails, and never gave a second thought to the ramifications of doing so.  If you draft a will 
for someone and e-mail that draft to them, don't be surprised when they never call back to 
finalize it (and pay you the rest of your fee).  You've given them everything they need to make 
their own edits in Word, and take it to their local notary to finalize.  Oh, and by the way, also 
don't be surprised when their brother has a new will, and their neighbor has a new will, and their 
best friend has a new will, etc. etc.  Search and replace is not brain surgery, and your client's 
probably know how to do it just as well as you can. 
 
The malpractice implications of sending DOC/DOX files to people who can then access the 
metadata contained in them is truly frightening.  Since so few attorneys ever draft anything from 
scratch, they are usually pulling up and old copy of a document that is close to what they want, 
and then making edits to get to their final product.  What the vast majority of lawyers fail to 
realize is that Word can track those changes, and keep them with the document.  So when you 
send that newly edited DOC/DOCX to someone, they have access to the original content.   
Please, please stop sending DOC/DOCX files when you don't intend to share such information.  
Send them a PDF instead.  Jim Calloway, Director of the Management Assistance Program the 
Oklahoma Bar Association calls it the "PDF First" policy.  I.e., the first format you consider 
sending anything out of your office in is PDF.  In order to be sent in any other format, there 
needs to be an overriding consideration.  Even better, send them a PDF with security features 
turned on that don't allow them to copy text, or that have watermarks and backgrounds to thwart 
scanning and OCR’ing. Adding these extra features won't make your document completely theft-
proof, but they will make it harder for the recipient to repurpose your document content. 
  
Now, for the inbound paper.  You open up your snail mail and there are all sorts of important 
papers therein: letters, pleadings, discovery, bank statements, credit card statements, payroll 
reports, etc., etc.  A workflow that once demanded that you walk over to your photocopier and 
make two copies, one for the file and one to send to the client, might now be: walk over to the 
scanner, scan a single copy, save it in the digital folder and e-mail it to the client.   Much of what 
we reproduce multiple times in paper can be cut out by reproducing digitally once.  For example, 
the problem of creating copies of copies with degrading quality goes away.  
 
 Consider creating a process where scanned documents also get automatically OCR'ed as 
part of your workflow.  You can either try to do it as you do each scan, not too bad for small 
documents.  Or, you can set up a batch process to OCR at night around certain parameters if you 
routinely scan large documents.    
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SO,	  NOW	  THAT	  YOU	  HAVE	  A	  PDF,	  WHAT	  CAN	  YOU	  DO	  WITH	  IT?	  
 
Perhaps the biggest and most exciting thing about digital copies is what we can do with them in 
programs that let us apply tools to the PDFs.  Let's take the example of some medical records 
received as discovery.  Now, these are not original documents.  They are copies that the firm 
receives in the mail.  Upon receipt, they will be photocopied again and again.  A copy will be 
made for the medical records paper file, for the correspondence received file, to be sent to the 
medical records reviewer, as a working copy by the reviewer so they can markup and comment 
on the records, etc., etc., ad nauseam with each copy of a copy losing content clarity until we can 
barely discern what the content is.   If, instead of all that paper copying a single digital copy was 
made, then the resulting records could be reviewed and commented on digitally.  Instead of 
indecipherable handwritten marginalia, we would have searchable typed text.  Multiple 
reviewers could comment on the same digital document in different colors.  These comments can 
then be printed separately as a synopsis.  They are another layer to the PDF file, so they can be 
withheld from printing as well.  Thus, not "corrupting" the original image. 
 
But knowing HOW to do all of these things requires learning a new skill set, something attorneys 
have traditionally been loath to do.  They often see these skills as "secretarial," and beneath their 
job description. This reluctance has left them behind the rest of the modern business world, and it 
is past time to start catching up.  The new rules governing competent representation by many 
state bars and the ABA make clear that knowing and understanding the technology that the firm 
uses is part of the attorney’s competency obligation.  
 

THE	  NUMBER	  ONE	  BARRIER	  TO	  WIDER	  USE	  OF	  PDFS	  IS	  THAT	  PEOPLE	  DO	  
NOT	  UNDERSTAND	  HOW	  TO	  WORK	  WITH	  PDFS	  IN	  A	  DIGITAL	  
WORKFLOW.	   	  
 
 So, let's assume that you have created several PDFs and now need to work with these 
documents in your workflow.  We do a lot of things with physical paper in our everyday 
workflow, like: 
 
 - write/scribble/doodle on it 
 - highlight it 
 - staple it 
 - bind it 
 - attached exhibit stickers to it 
 - Bates Stamp it 
 - stick yellow stickies on it 
 - rubber stamp it with stamps that say things like "Received ____/____/____" 
 - put routing stickers on it, and move it around the office in turn 
 
We all know how to do these things on paper.  No one has to teach us how to use a highlighter. 
But we do need to learn how to DIGITALLY do all of these things.  The tools exist and have for 
a long time. It is not a matter of whether it is possible to do.  However we do not yet see the level 
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of skill acquisition going on that needs to happen in this area with ALL firm personnel. In order 
to work effectively with this new digital document, you need to learn how to do all of these 
things, and many new things you may never have been able to do before. 
 

E-‐FILING	  AND	  ELECTRONIC	  SIGNATURES	  
 
The idea of filing documents digitally with the courts is a reality today.  Most federal courts such 
as the Bankruptcy Courts, Patent and Trademark Office and the Federal District Courts 
REQUIRE digital filing by lawyers who practice before them, and the trend is on the rise.  E-
filing will be the wave of the future, and PDF is the standard format for these filings.   
  
In Georgia, the state Code specifically authorizes the use of digital file signatures in Title 10, 
Section 12, enacted in 1997 as the Georgia Electronic Records and Signatures Act.   There are 
two forms of digital signatures.  The first is a highly specific secure digital signature; the second 
is a far less sophisticated graphic image of a signature.  My own field experience is that users are 
not yet sophisticated enough to understand true electronic signatures.  They look different than 
what we are used to in terms of a signature, and it is this new look that makes folks uneasy about 
them.  Secure digital signatures are more like notarized signatures, and have seen lots of 
innovation over the last few years.  They seek to prove that the digital signature is not a forgery, 
but authentic.  Most paper based signatures are not notarized signatures and likewise, must PDF 
users are really only seeking instead to have the graphic equivalent of their signature appear in 
the document.  In which case, they can simply scan their signatures and create digital "stamps" 
out of them.  Whenever a document needs a signature, they can digitally stamp the graphic of the 
signature on the PDF.  

KEEPING	  TRACK	  OF	  THE	  DIGITAL	  INFORMATION	  
 
So, if more and more information will be stored digitally, what can law firms do to keep track of 
of it?  This topic is known broadly as document management. There are three approaches to this 
dilemma.  The first is to make full use of your computer's inherent ability to store information in 
hierarchical folders.  This approach requires a large amount of dedication by everyone creating 
any kind of file in your office.  You can create any number of layers or subfolders necessary to 
attain the level of specificity you need to be able to find what you are looking for.  It requires the 
least amount of change from the way you may do things now, and may be adequate in small 
offices with finely honed office filing procedures. 
  
This approach runs into trouble in larger firms where the discipline of organization sometimes 
unravels, or differs from department to department.  At the opposite end of the spectrum from 
file folders, there are specialized products known generically as document management systems 
or DMS, that can be implemented to "force" document filers to profile or index any document 
they wish to save.  Worldox, Autonomy Worksite (formerly iManage), NetDocuments and others 
are examples of these programs.  They tend to be a bit expensive for smaller firms, and can be a 
bit difficult to divorce from later if you are unsatisfied.    They work by building an index of key 
terms, and levels in your document storage system.   However their power is in their ability to 
locate a document later, and many who have implemented such systems swear by them. 
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The third option is not so much a method of storing files as it is a way of finding files, especially 
ones that have been misfiled somehow.  I call this method Poor Man's DMS. This option 
involves the use of freely available desktop search engines such as X1, Copernic, or Google 
Desktop.  These programs work by creating indexes of your files based solely on the file's name 
and text content.  The do not force you to additionally profile the file when you save.  These 
products work outside of any particular program that you may be authoring in.  They are 
generally much less expensive than the specialized applications, and ideally would be used in 
conjunction with option one above using simple Windows folders.  If you want to locate a 
document and don't know which folder it is in, or it was accidentally misfiled, you can do a 
search for its key terms in these programs and they will help you locate it. 
 

MAKING	  HASTE	  SLOWLY	  
 
Slow and steady wins the race when it comes to lowering the paper in your workflow and 
keeping track of all of this new digital data.  Don’t try to implement too much at once, but do try 
to at least begin with a few simple steps such as: 
 

1) implementing a PDF First Policy towards outbound documents,  
2) set all of your default printers to be your digital PDF creators rather than paper 

printers (forcing those who want to have paper to go through extra steps), 
3) take an inventory and then invest in any hardware (scanners, storage) that you will 

need,  
4) Decide on which set of PDF tools you want to invest in and learn to use then research 

ways to learn to use those products either through books, videos, classes or onsite 
trainers.   

5) Start working with your own administrative files before you move to your client 
records. The things you learn while doing this will influence what you decide to do 
with our much larger client files.   

6) GET EVERYONE ON THE BANDWAGON.  This is something that will involve 
leadership at your firm, and it is imperative that the senior and managing partners 
buy-in, communicate, and enforce these new initiatives.  If anyone is allowed to NOT 
participate, it will frustrate all of the remaining personnel and sabotage your 
implementation. 

7) LEARN how to use your new digital tools. Think of it like CLE (Continuing Legal 
Education) and keep pushing once you have those initial steps in place.  You will 
never be completely finished as innovations in digital communications will continue 
to evolve and cause you to rethink how you are doing things. 

 
As you gain momentum, the key is to not stop learning. We are never finished learning 
technology because it is constantly evolving. So, if you stop, you get left behind.  When it comes 
to low paper workflows and understanding digital content, lawyers and the legal profession are 
woefully ALREADY behind. The rest of the world is adopting these technologies at breakneck 
speed and we are stuck in our paper centric precedents. That digital divide gets bigger every day, 
and out lack of expertise is no longer acceptable.  Lawyers need to understand that failing to 
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understand the technology that you need to use every day in your practice is no longer acceptable 
or ‘cute.’ It is becoming embarrassing and yes, those of us who do understand it are judging you 
on your ability to do this. 
 
We've covered some fairly radical new concepts for a law firm here.   None of this is going to 
suddenly spring into action overnight.  The reduction of the amount of paper used and the 
increase in digital information will continue to evolve over the next several years.  But the time 
has come to begin, and to try to plan for future growth in this area.  The Rubicon has been 
crossed on this issue.  There will be no turning back.  Firms need to develop a PLAN for how 
they will be dealing with digital information over the next few years.  Those who fail to plan, 
will be planning to fail.  
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Billing Principals 

There are two essentials that help you get paid for professional problem solving.  The 

first is creating incentives for our client to pay us either now, before we do the work, 

or as we do the work.  The second having a highly functioning system for informing 

and educating the client about the problem solving we are performing and that asks 

for payment.  This is also known as the billing 

process.  The process should avoid angering or 

annoying the client.  It should also make it easy for 

the client to pay.  

There are also two truths about being paid for 

problem solving important to acknowledge now.  

The first is there is a moment when the client needs 

us.  At this moment, the need is at its highest level.  

Over time the need usually wanes and with some it vanishes altogether.  The second 

truth is, clients read what we send them about what we do and what they owe us.  

They may not read much else you send to them, but they will read the bills!  If you 

can time the request for money to the height of their need for your services, you are 

more likely to get paid.  If the need vanishes, or worse yet, if it is replaced by 

indifference, resentment, confusion or anger, you are not likely to get paid. 

Value & Need 

When value and need come together, it is a wonderful time to talk about money.  

This is why the criminal defense lawyer is typically paid up front.  Criminal defense 

lawyers are not hired for a little defense.  When need and value are matched, the 

criminal defense lawyer is all in and the flat fee paid upfront covers a trial, plea or 

any other resolution which the lawyer helped to bring about.   

                                                           
1 Portions of this article includes excerpts or modified content from the D.C. Bar’s Basic Training & Beyond 
eManual written by Daniel M. Mills, Director of the Practice Management Advisory Service and Rochelle D. 
Washington, Sr. Staff Attorney of the Practice Management Advisory Service.  
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Matching value and need is not always so simple.  For instance, an estate planning 

lawyer with a 30-something single client deals with a different dynamic.  Generally, 

this client thinks they are immortal and does not have a problem needing a 

professional solution.  Matching value with need involves education to bring about 

need.  Some prospective clients simply are not aware that they have a problem in the 

making. The way to match value with need is to understand the way the potential 

clients think about and identify problems.  If you are not empathetic to your client’s 

view of recognizing problems, then ask and listen.   

Lawyers often make the mistake of believing that their competency is the primary 

issue in the potential client’s mind.  Although it is a consideration, most often the 

client presumes that we are competent.  The more pervasive issue for the client is can 

we solve their problem in a manner they can afford.  Our job is to solve their problem 

and make sure the client knows how well we solved their problem. This establishes 

our value. How well are you manifesting value to your clients both at the peak of 

their need for a solution and through-out the problem-solving process?  If you do are 

able to manifest value to your clients, they become your marketing machine and 

funnel more ideal clients to you as they sing your praises. In turn, you will get more 

of the clients you want, and as a result you continue to turn out happy clients.  Your 

problem will change from collecting accounts receivable to keeping up with demand 

for your services! 

Although, collecting all fees upfront when need is typically greatest is ideal, there are 

practical reasons this is not always possible. Perhaps we cannot communicate 

comfortably about money, the client may not have all the resources upfront, or we 

may not know how much solving this problem will cost us in time or the client in 

money.  We may not be that good at talking about money with our clients, but we can 

get better at that.  Most often it is a matter of changing our beliefs and our approach.  

We cannot be afraid to talk about the money and the way we charge. The best 

approach is to state firmly your terms just as they are written in your fee agreement. 

Be clear, direct and concise. This is not the time for the “mousey” voice. Variations in 

your approach can be found for every practice area and every prospective client, but 

these core concepts never change. 

When the reason is due to a potential client’s inability to pay or we cannot assess in 

advance exactly how much money the problem solving will require, we need a system 

in place for regular invoicing. Here are a few elements of a systematic process that 

enables us to inform and educate the client about the problem solving we do and that 

gets us paid. 
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Setting Up a Billing Process 

The billing process is a communication system.  It has many aspects.  It begins with 

making sure you comply with all aspects of the Rules of Professional Conduct for any 

jurisdiction in which you are licensed, such as the rules on setting fees, fee 

agreements, communication, marketing, confidentiality and handling money. It also 

includes, protocols for time keeping, verifying accuracy of entries, professional 

invoices and consistent billing intervals. 

All communication with the public and prospective clients is a part of this system 

and should focus primarily on marketing to or communicating about the problem 

you solve rather than talking about yourself. The goal is to match your value with 

their need.  Marketing about the problem you solve is the part of the initial stages of 

attorney-client relationships and it works much better than talking about yourself. 

Assuming you attracted the prospective client you want, who can and will pay for 

your problem-solving ability, the first essential element of the billing process is 

discussing the fee agreement.  At its essence, the fee agreement defines the problem 

you will solve (scope provision), it sets out the fee and basis for payment, and it 

covers how expenses will be handled.2 

Never miss an opportunity to explain your fee agreement.  The client should 

understand that your billing and invoicing process will include explanations of work 

performed, will be issued on a predictable schedule and what is expected of the 

client.  Talk it out.  The client needs to know how you work, how you charge, how 

invoicing occurs, and how they pay. Then you must precisely set forth and follow the 

oral and written description of how your billing system operates.   

Track Time Now, Not Later 

If you charge based on recorded time, whether you do it by writing down what you 

do, entering it by keyboard or touch screen into a data base, or dictating it for 

transcription, make the entry contemporaneously as work is performed. Waiting a 

day, a week or a month later leaves you vulnerable to reducing the time and effort 

you put in and makes it more difficult for you to recall the full details of what work 

you did.   The entry must be made while the effort is fresh in your mind.  Make your 

billing entries detailed enough so that they speak to the client.  The entry should 

explain what you did, why you did it and how it helped the client.  Tracking time is a 

good idea even if you are billing as a flat fee service. Tip: Keeping track of flat rate 

                                                           
2 Scope, fee and expenses are addressed in ABA Model Rules of Professional Conduct Rule 1.5. Be sure to check the 
applicable rules for your jurisdiction. 
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work allows you to make assessments as to whether you are charging the right fee 

based on the amount of effort and time required to perform the service. 

If you are not in the habit of making time entries immediately after performing work, 

this may be a difficult transition for you, but it is necessary for several reasons.  It 

saves you valuable time you lose by searching for all the places you noted your time. 

Perhaps you use sticky notes, outlook entries, yellow legal pads and the backs of file 

folders to scribble down your time. If this is your current method of recording time it 

is you who is making the process difficult. Moreover, we often shorten the time we 

think we took to perform a task. For instance, looking at a half page letter you wrote 

two weeks ago will make you think it took you fifteen minutes to draft. Once time 

passes, you often forget the true time involved with thinking and strategizing for 

what you put in to draft that well-crafted letter. You will capture and record more 

accurately all your time if it is entered immediately after the work is performed.  If 

you wait until the end of the day, week or month, memory will not be as good, and 

work and money will be missed.   

Be Accurate 

While capturing all work is key, a more important reason for contemporaneous 

entries is that the content will be better and the time entry accurate and fair.  The 

content will be better because the work is fresh.  The opportunity to talk to your 

client in the entry will more likely lead to a better explanation of the work.  If 

something took you longer than it should have because you were distracted during 

the work, your entry is more likely to be fair and accurate if made immediately after 

the work is performed.   

Review the invoices before they are sent to the client and conduct the review from 

the mindset of your client.  If you see entries that would puzzle, annoy or offend you, 

then make changes.  Have trusted non-lawyers working in your firm review the 

invoices with you.   

Make Invoices Look Good 

Invoice appearance is important, so the invoice form itself should be professional in 

appearance and easy to navigate.  It should be called an Invoice for Services 

Rendered or Statement for Services.  It must be clear that it is a bill with an amount 

to be paid.  Your client’s name and address and yours should be displayed.  The 

Invoice should contain the date it is sent to the client.  Time worked, expenses 

incurred, and subtotal amounts should be set out clearly with the total amount owed 

at the bottom prominently displayed so the client knows how much to pay.   

Chapter 33 
4 of 8



 
 

Terms should be reflected on the invoice so that the 

client should know when payment is due, how to 

make payment and whether there is a discount for 

early payment or penalty for late payment.  If you 

can receive payment electronically, describe how 

that feature works and how the client may make use 

of it. 

Traditionally the bottom or end of your invoice 

should be a clear statement of how much is to be 

paid and any applicable terms3: 

 

Payment Time: 15 days 30 days 60 days 75 days 

Adjustment: -5% 0 +5% +10% 

Adjusted 

Amount Due 

$950.00 $1,000.00 $1,050.00 $1,100.00 

 

Send the invoice by email or snail mail based upon your office’s best practice and 

your client’s need.  Hard copy, snail mailed invoices are often perceived as more 

professional.  Emailed invoices, making use of PDF format, may work best for 

client’s setup to receive the invoice in this manner.   

A personal note from you with the invoice can often help the communication 

process.  Stating something like, “We appreciate your prompt and timely payment”, 

would be appropriate.  It lets the client know you have had direct input into the 

invoice.  If you need to call about a past due sum, the note might say “Your account 

is past due, and we will …,”  [complete this statement with a quote the terms of your 

fee agreement for late payments here.] 

Invoice Timing 

To regulate cash flow billing must occur on a regular schedule.  When billing at the 

end of a completed flat fee service, the invoice should be issued in the manner set 

forth in your fee agreement or immediately upon completion of the project.  When 

accounting for time on a regular, monthly basis, invoices must go out as close to the 

same time every month as possible.  For clients billed quarterly or on another time 

basis, the invoice must go out immediately at the end of the cycle or on the date 

                                                           
3 Interest rates may be regulated by your jurisdiction’s applicable law. 
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specified in your fee agreement.  The cycle must follow the fee agreement and your 

oral discussion with the client of the billing process.  

If you bill simultaneously as you deliver work product, send these items separately.  

The invoice gets its own envelope or email.  

Some Billing Process Guidelines 

Here are suggestions and guidelines that may work for you: Personalize the invoice – 

use actual names when referring to your client and others.  Never call your client the 

client in the invoice. 

• Resist billing for over two hours for anything done in your office.  Whenever 

possible break the work into multiple events for entry. 

 

• Total up small entries and don’t nickel & dime your client in the bill. 

 

• When the invoice is larger than normal, consider giving some explanation 

besides the invoice itself.  (For example, explain in a letter or personal note 

what occurred and include it with the bill). 

 

• Review prior invoices to make sure it does not appear to your client you are 

charging for work already performed.  (For example, when we bill for 

research, if we don’t explain what we researched and why, it can appear that 

we might be repeating something already performed and perhaps paid for by 

the client).   

 

• Make it clear to the client that they can talk to you about the bill.  Any time an 

issue arises regarding the billing process, address it promptly.  Avoiding the 

issue never adds to the solution.  You are far more likely to collect a past due 

amount if you call the day after payment is due as opposed to sending a nice 

letter sixty days later. 

 

• Use a time and billing software to automate the process. Automating this 

process will minimize the need for staffing support and review time to 

complete your billing.  

 

Tips for Selecting Time and Billing Software 

1. Decide whether you need case management or just time and billing (Most case 

management software programs include time and billing as an integrated 

feature.) 
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2. Select the best time and billing program for you: 

 

 

a) Block out time to review and test drive a few time and billing 

software programs. Give yourself at least a couple of hours for 

this. 

 

b) Try at least three programs of interest. Most provide a free trial 

offer. I recommend you enter your credit card information, if 

required, then enter information into the system as you would for 

a routine case to see if you can navigate the system easily. Once 

you finish your test drive, go back and immediately delete the 

credit card information. This ensures you will avoid being 

charged after the trial period if you do not select the software.  

 

c) Make sure the software has the capabilities you need and is 

intuitive to you. If you need the user manual to enter the clients 

name, this is not the product for you.  

 

d) Choose a program that has the look and feel you like esthetically. 

After all, this is as system you will use daily and you want to like 

it.  

 

e) Check to make sure it allows for the billing methods you use or 
more than one type of billing option? (flat-fee and hourly).  
 

f) Does in integrate with the other services you already have or that 
you are considering purchasing? 

 
g) Does it allow for electronic invoicing? 

 
h) Does it allow for batch billing? This can be a huge convenience. 

 
i) Does it enable you to filter for past due accounts to stay on top of 

outstanding bills? 
 

j) Does it show a work-in progress balance in each matter so you 
can better prioritize your work day? We must work on all cases so 
long as we are the attorney on the matter, however you can 
prioritize the cases that have a balance in the trust account, so 
you can get paid for, at least, most of what you do. This does not 
mean you can ignore clients that do not pay.  Refer to your 
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jurisdictions rules regarding terminating the attorney-client 
relationship. 

 
k) Does it integrate with your back-office accounting system? 

 
l) Does the price point meet your budget? 

 
m) Does it also track IOLTA Accounting and allow you to run reports 

to allow for proper reconciliation? 
 

For more information on time and billing for your law firm, contact the 

State Bar of Georgia, Law Practice. Management Program. Director, 

Natalie Robinson Kelly at: 404-527-8770 or NatalieK@gabar.org.  
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Introduction 

 Thank goodness ‘everything’ was left out of the title of this session (How to Find 

(Everything) You Need), because I am aware that your practice may lead you into surprising 

avenues. What you need to find may stray far from primary legal materials. Consequently, I’ve 

included several varieties of information sources in these materials. I hope it will help you find 

most of the stuff you need.  

Traditional Legal Research - Comparing the Big Four 

(commercial legal databases) 

In the commercial market for databases that include broad case, statute, regulation and 

rule search (what I think of as basic primary legal research), Georgia attorneys need to be 

knowledgeable about the offerings of four providers – Bloomberg Law, Fastcase, Lexis, and 

Westlaw. The discussion that follows focuses on what each of these vendors offers that a solo 

practitioner or small firm might consider relying upon. I will mention pricing, but some of these 

vendors do not publicly reveal pricing models. It is always crucial to contact a vendor 

representative directly to get a price quote, even for those vendors who do publish pricing 

information. 

Bloomberg Law is built upon the robust business research platform that Bloomberg has 

offered for many years and it includes material from BNA, one of the foremost creators of 

current awareness and practice material in heavily regulated areas such as labor, taxation, 

health and intellectual property.  While for many years there was no confusion about the 

contours of the plan you purchase from Bloomberg Law - you could only buy everything they 

offered, that has changed as the BNA material has become fully integrated into the database of 

primary law. Now separate practice area materials can be purchased. The database includes 
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published and many unpublished federal judicial decisions; state decisions; current federal and 

state statutes and regulations; federal and state dockets; law reviews; treatises and practice 

materials from BNA, PLI, and the ABA; Bloomberg’s outstanding company research data; news; 

and public records. Although Bloomberg’s statutes are not enhanced by human curated 

annotations, its ‘smart code’ offers case citations for each code section by searching for 

references to the section electronically (much the way Fastcase does). Bloomberg’s federal 

docket coverage is more complete than what is included in either Lexis or Westlaw, and the 

secondary sources are outstanding if your practice includes any of the areas covered by BNA 

materials. 

Lexis offers two basic plans targeted for the small firm market. One includes only 

primary Georgia materials (cases, current annotated code, regulations, and some regulatory 

decisions). The other includes both state and federal primary materials, as well as some 

secondary material—Georgia law reviews, for sure. I got no confirmation about exactly what 

other secondary material might be included. Pricing for these plans will run slightly lower than 

for similar plans from Westlaw. Call a company representative for pricing details. 

Westlaw offers at least three basic plans for the small firm market, and makes the details 

of content and available online: https://legal.thomsonreuters.com/en/products/westlaw/small-

law-firms#Overview .  There is a comparison chart of the three plans towards the bottom of the 

page.   The most basic plan is Georgia primary law, the next adds Federal and practice materials, 

the third adds a collection of analytic tools including statutes compare (which shows a markup 

of all of the changes in a statute between two versions in time. Call a company representative for 

pricing details.. 

 Fastcase is freely available to every member of the Georgia bar, so it is the only one of the 

‘low cost’ commercial vendors I will describe. Fastcase includes Federal cases, code, regulations 

and rules; state cases (most from 1950 – present), codes, regulations and rules. Like Bloomberg, 
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the codes are enhanced by electronically collected case references. In addition, treatises from 

several legal publishers have been added. 

 Each of these four alternatives includes very sophisticated search functionality, 

supporting Boolean queries and allowing a variety of sorting criteria for results lists—i.e., 

relevance, date, court. Lexis and Westlaw have significantly more editorial content (annotations, 

headnotes, case summaries) than the other two; Bloomberg features somewhat more than 

Fastcase. Each product includes a citator function, though Bloomberg and Fastcase rely solely 

on a computer algorithm  to gather citing references. 

 Your choice of a legal research platform should be based on a detailed analysis of what 

the vendors offer, how much it costs, and how often you need to utilize various kinds of 

resources. Both Lexis and Westlaw have Georgia specific secondary materials, but plans that 

include secondary sources are considerably more expensive than those without. Bloomberg and 

Fastcase offer access to primary law from every state in their basic package.  

Include some reflection about yourself and your practice in your calculation of what to 

buy. How much knowledge and experience do you have? How often do you accept cases outside 

of your main areas of expertise? (answers to these questions should weigh heavily in your 

determination if purchasing secondary material is a good investment) Are you an expert 

researcher – the search algorithms on Lexis and Westlaw are more intuitive than those on 

Fastcase and Bloomberg?  

Georgia Legal Resources on the Web 
 

Historic Georgia Digests and Codes 

 http://digitalcommons.law.uga.edu/ga_code/ 
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The Alexander Campbell King Law Library provides a digitized collection of the 

laws of Georgia beginning “from its first establishment as a British province” 

through the Code of 1933. 

 Georgia Legislation 

 http://www.legis.ga.gov/Legislation/en-US/Search.aspx 

The Georgia General Assembly provides access to the text of legislation, whether 

enacted or not, from the 1995-1996 legislative session through the current 

session. For entries from the 2001-2002 session forward you may search by 

legislator name, committee, Georgia code title, bill type, bill number and 

keyword. The ‘Signed by Governor’ link in the left column takes you to enacted 

legislation from 2000 to present. Another useful feature is the “General Statutes 

Summary”, which summarizes all general statutes of state-wide application for 

each session back to 2003 and includes a table of sections amended. 

Historic Legislative Documents 
 

 http://www.galileo.usg.edu/express?link=zlgl 

An almost comprehensive collection of digitized Georgia Acts and Resolutions 

from 1799-1999, which you can search by keyword, publication date or citation. 

http://dlg.galileo.usg.edu/ggp/?Welcome 

PDF versions of Acts and Resolutions from 2000 to present, as well as 

publications released by agencies of Georgia’s executive branch. 

Court Rules 
 

 http://www.gasupreme.us/rules 
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The Georgia Supreme Court offers links to rules for all of the state courts from 

this site, including both appellate courts, Superior, State, Juvenile, Probate, 

Magistrate and Municipal courts. 

Attorney General Opinions 

 http://law.ga.gov/opinions/official 

The Georgia Attorney General’s site provides both official and unofficial opinions 

dating back to 1993. The opinions are arranged in reverse chronological order 

and can be searched by opinion number or by word in the full text. 

Local Codes 

 https://www.municode.com/library/ga 

Many Georgia county and city codes can be accessed in Municode. Free access 

allows a researcher to search one code at a time. A paid subscription allows 

searching across multiple codes simultaneously. Always check the ‘updated date’ 

in the banner information for each code to determine currency. Individual local 

governments may provide online access to their own codes, or information about 

recent updates that might not have been post to Municode. 

Forms 

Several levels of the Georgia judiciary make specific forms freely available. These 

collections are most helpful in areas such as probate and juvenile practice, where 

standard forms have been approved.  

In addition, many state agencies also provide forms for a variety of purposes, 

particularly permit and licensing applications, and mandated record keeping, 

reporting and disclosures. 
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• Administrative Office of the Courts 
http://www.georgiacourts.org/index.php/court-forms 

From this page you can link to forms for the Superior, Probate, Juvenile and 

Magistrate courts. The Superior Court forms are simply final disposition sheets 

for criminal cases. However, the site links out to the Probate, Juvenile and 

Magistrate Court Councils for the forms made available by each of these entities. 

These include all of the uniform juvenile court forms, standard probate forms, 

and a variety of magistrate court forms. In every instance the forms exist in 

formats that can be filled in online. 

• Georgia Superior Court Clerks’ Cooperative Authority 
https://www.gsccca.org/file/civil-reporting-forms 

The Superior Court Clerks’ Cooperative Authority provides fillable forms for case 

initiation and disposition, both the general civil forms and the domestic relations 

forms. In addition, if you need to provide copies of the protective order in 

domestic violence cases, this site has fillable forms for each of the possible orders. 

• Council of Juvenile Court Judges of Georgia 
http://w2.georgiacourts.org/cjcj/ 

From the Council’s home page, navigate to the uniform juvenile court forms by 

choosing the Publications tab at the top of the page, and then clicking on the 

Uniform Forms link. 

• Georgia Probate Courts 
https://www.gaprobate.org/ 

From this page, navigate to the full list of Probate Court Standard Forms by 

choosing the tab at the right end of the top bar. The main form page links to the 

forms in fillable PDF format, but you can choose either WordPerfect or Word 

format from the box on the right side of the page. 
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• Council of Magistrate Court Judges 
http://www.georgiacourts.org/councils/magistrate/forms_interviews

.html 

The approved Magistrate Court civil forms are all available in fillable PDF format 

on this page. Many of them are accompanied by ‘interviews’—a series of 

questions that should enable most pro se litigants to complete the form properly. 

• State Accounting Office 
http://sao.georgia.gov/forms-download 

The State Accounting Office provides all of the forms related to obtaining, 

renewing or re-instating public accounting licenses (both for individuals and for 

firms). 

• Office of State Administrative Hearings 
http://www.osah.ga.gov/court-forms.html 

OSAH does not provide many forms, just the very basic—motions to Dismiss and 

for Leave of Absence, Proof of Service and Entry of Appearance. 

• Georgia Department of Agriculture 
http://www.agr.georgia.gov/Forms.aspx 

The Department of Agriculture offers forms for permit applications, mandated 

record keeping and licensure. Most of these affect keepers or transporters of 

livestock and farmers seeking organic certifications. 

• Department of Banking and Finance 
http://dbf.georgia.gov/ 

The Department of Banking and Finance makes forms available for each of the 

types of business it oversees—Banks, Credit Unions, Mortgage Entities and 

Money Service Businesses. Most of these are applications for licenses, permission 

to expand or relocate, and merger and acquisition approvals. In the case of its 
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banking and credit union forms, the department also puts its full applications 

manual online. 

• Department of Behavioral Health and Developmental Disabilities 
http://dbhdd.georgia.gov/ 

If you follow the Provider Information tab, the department offers detailed 

instructions for qualification and licensing of service providers, and all of the 

necessary forms. 

• Criminal Justice Coordinating Council 
http://cjcc.georgia.gov/forms-publications 

Every form related to crime victim compensation is available at this portion of 

the Council’s web site. 

• Commission on Dispute Resolution 
http://www.godr.org/ 

If you choose Forms and Applications from the navigation bar on the left side of 

this page, you will find the application forms to become a certified neutral or 

approved trainer, the juvenile court mediation forms and a variety of other forms 

related to alternative dispute resolution. 

• Environmental Protection Division 
http://epd.georgia.gov/forms-applications-and-publications 

EPD makes virtually all of its forms available on the web. Most are related to 

permits and mandated reporting. 

• Department of Labor 
http://www.dol.state.ga.us/em/ 

At its employer portal, the Department of Labor offers all of the forms employers 

must complete with regard to unemployment insurance. 
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• Department of Revenue 
https://etax.dor.ga.gov/ 

From the Forms tab, you may access all of the dozens of forms that the taxing 

agency uses. When you mouse over the tab, you get a menu of the various types of 

taxes collected by the department. Choosing the appropriate item, gives you all of 

the related forms. 

• Tax Tribunal 
http://gataxtribunal.georgia.gov/documents 

The Tax Tribunal makes available all of the basic forms required to contest a 

decision of the Department of Revenue—petition, election of venue, subpoena, 

and taxpayer ID declaration. 

• State Board of Workers’ Compensation 
http://sbwc.georgia.gov/board-forms 

The Board makes all of its forms available on the web. However, they are not 

fillable forms.  

Additional Georgia Sites 
 

• Georgia Government Portal 
http://georgia.gov/ 

Georgia.gov provides links to all Georgia agency and board web sites from the 

Agencies tab in the clay colored bar at the top of the page; and to all those for 

county and local governments from Cities and Counties. The Popular Topics tab 

leads to descriptions in plain English of how to accomplish a wide variety of tasks 

through various state agencies. 
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• Administrative Law Report 
http://administrativelawreport.com/ 

The Administrative Law Report is a newsletter produced by staff and judges of 

the Office of State Administrative Hearings which provides summaries of its 

administrative rulings. You can browse an archive of issues by date or call up 

stories about cases on specific issues, such as Banking and Finance, 

Environmental Law, Insurance, Juvenile Justice, Outdoor Advertising, Real 

Estate, Vocational Rehabilitation or Wrecker Services.  

• Georgia Felon Search 
http://gta.georgia.gov/georgia-felon-search 

Georgia Felon Search is a service of the Georgia Technology Authority, which 

allows you (for a nominal fee) to search the Georgia Crime Information Center 

database to discover if an individual has been convicted of a felony in Georgia. 

• Case Law Update 
http://www.pacga.org/site/content/40 

The Case Law Update is one of three useful newsletters that the Prosecuting 

Attorneys’ Council publishes on its web site. The Update provides summaries of 

recent Georgia appellate decisions in criminal cases. The archive of issues is 

searchable. The Council’s web site also features the Georgia Family Violence 

Newsletter (which “addresses a variety of matters affecting prosecution of 

domestic violence and sexual assault related cases. Upcoming issues will provide 

information on a variety of matters, such as case law updates; new 

strategies being used by defense attorneys; and other relevant matters.”); and 

Georgia Traffic Prosecutor (which “highlights issues of importance to prosecutors 

involved in traffic safety prosecutions, including impaired driving and homicide 

by vehicle”) 
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• Georgia Public Notices 
http://georgiapublicnotice.com/ 

Georgia Public Notice is a service made possible by the newspapers of Georgia. 

The website offers a searchable compilation of public notices published in 

newspapers throughout the state. Its advanced search form allows you to build 

simple Boolean querries (and, or, not, phrases), as well as filter by county or 

publication and date. In addition to the free website, there is a subscription 

service called Smart Search. Using Smart Search you can use multiple keywords, 

save your search criteria to use over and over, save individual Public Notices in a 

queue and print multiple Public Notices simultaneously. In addition, you can opt 

to receive automatic search results daily by email. 

• Open Georgia 
http://www.open.ga.gov/ 

Open Georgia is a gateway for obtaining information and key documents about 

how the State of Georgia spends tax dollars and other revenues to provide 

services to Georgians. The information maintained on this site comes from 

various state agencies and is updated annually. It includes salaries and travel 

reimbursements paid to state workers and local school board employees, 

professional services expenditures made by state organizations, performance 

reviews of state programs, SPLOST reports from around the state, and a variety 

of state budget reports. 

• Georgia Secretary of State 
sos.ga.gov 

The Corporations section of the site requires registration, and then allows filing 

and searching of corporate entity documents, and trade and service marks. The 

Licensing section accepts applications for professional licenses, and provides 
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forms for filing complaints against license holders. From this section of the site 

you can also search for business, facility and individual license holders. Finally, 

the Securities section of the site contains a description of the requirements for 

seeking to register with the Commissioner as a broker/dealer, investment 

adviser, broker/dealer agent, or investment adviser representative, all requisite 

forms to register a security with the Commissioner, a search function to obtain 

information about investment professionals registered as broker/dealers, 

investment advisers, broker/dealer agents, or investment adviser representatives, 

and forms to file a detailed securities-related complaint. 

• Georgia Superior Court Clerks’ Cooperative Authority 
https://www.gsccca.org/ 

The website of the Georgia Superior Court Clerks’ Cooperative Authority makes 

UCC, real estate and lien filings from each of the 159 counties in the state 

available online. Searching these combined records online requires setting up 

(and paying for) an account with the GSCCCA. A continuing, single user, 

unlimited search Regular account is $11.95 per month. The Authority also offers a 

single use account ($5.00 for four consecutive hours). Printing documents 

necessitates further payment ($0.50 per page).  

Useful Federal Sites 

• FDsys/GovInfo– 
https://www.gpo.gov/fdsys/ or https://www.govinfo.gov/ 

FDsys and GovInfo provide searchable access to the full text of the U.S. Code, 

Public Laws, Code of Federal Regulations and the Federal Register and many other 

federal government resources. 
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• Congress.gov 
 https://www.congress.gov/ 

Congress.gov is the official website for U.S. federal legislative information and is 

a service of the Library of Congress. The website provides access to federal bills, 

laws, treaties and other congressional documents using data from the Office of 

the Clerk of the U.S. House of Representatives, the Office of the Secretary of the 

Senate, the Government Publishing Office, Congressional Budget Office, and the 

Congressional Research Service. At Congress.gov, you can search all federal 

legislation introduced since 1993, the Congressional Record from 1995, and 

profiles of members of Congress since 1973. 

• U.S. Code - Office of the Law Revision Counsel, U.S. House of Representatives	  	  
http://uscode.house.gov/ 

The most frequently updated version of the U.S. Code is available at the website 

from the House of Representatives’ Law Revision Counsel. In addition, this site 

has archived version of the code back to 1994. Researchers can retrieve code 

sections by citation or search by keyword. 

•  Congress.gov – Library of Congress (1973-)  
https://www.congress.gov/ 

Congress.gov is the official website for federal legislative information. It provides 

extensive bill tracking information and timely information for tracking bills 

through each stage in the legislative process. Congress.gov is updated the 

morning after a session adjourns. 

• Govtrack  
 https://www.govtrack.us/ 

Govtrack is an independent non-governmental entity, Civic Impulse, LLC, that 

aggregates legislative data from official government websites. You can search bills 

easily and sign up for automated updates. You can also browse by subject area 

and voting records. Govtrack also includes statistical analyses of pending 
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legislation including prognosis of passage. 

• Electronic Code of Federal Regulations, e-CFR – FDsys/GovInfo   
https://www.ecfr.gov/ 

Although it is not an official legal edition of the Code of Federal Regulations, the 

e-CFR is a currently updated version of the CFR. The e-CFR is an editorial 

compilation of CFR material and Federal Register produced by the National 

Archives and Records Administration's Office of the Federal Register and the 

GPO. The e-CFR is updated on a daily basis. 

•  Regulations.gov  
https://www.regulations.gov/ 

Regulations.gov allows users to search for proposed and final rules, comment on 

proposed rules, and sign up for e-mail alerts and track pending regulations. 

Regulations.gov is searchable by agency, type of document, docket number, and 

keyword. 

Getting	  the	  Most	  out	  of	  the	  Free	  Web	  
	  

• Become a Google Expert 
There are several simple steps you can take to greatly improve the efficiency of 

your web searching. First, take advantage of the advanced search options, 

available at www.google.com/advanced_search . The options included here 

include Boolean forms (all the words, this exact phrase, any of these words, none 

of these words), language, region, site or domain, and file type. Also make use of 

the filters which appear at the top of the results page which allow you to limit 

results by type (images, videos, books, etc.). The tools dropdown off to the right 

allows you to limit by ‘published date’. Switch to Google Scholar 

(scholar.google.com) to search for scholarly articles, papers, books and abstracts 
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or state and federal court decisions. Try Google Books (books.google.com) for 

information about books and (often) for book content. There are additional 

‘special’ Google sites—Translate, Finance and News, all of which improve your 

chances of finding their specific type of information. Finally, revise your searches 

as soon as you realize that the results you seek are not readily available; use the 

search engine tips pages; or try a search engine other than Google when the 

results you need are hard to find there. 

• Learn to Detect ‘Fake News’ 
Hone your digital literacy skills and use critical thinking to judge the reliability 

and credibility of information you find on the web. Help yourself in this endeavor 

by maintaining healthy skepticism about what you find; making serious inquiry 

about the author of the page you land upon (is there a by-line, what can you find 

about the person or organization, does an “about us” page exist); checking the 

URL or web address (do you recognize the domain name, are there extraneous 

characters, misspelled words—use whois.icann.org/eng to identify who owns the 

site); checking supporting sources; verifying the content by checking elsewhere 

when possible; and looking at visual cues.  
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NO  SHORTAGE  OF  UPDATES  
  
Immigration   law   has   always   been   dynamic,   but   the   last   18   months   have   been  
exceptionally   busy.  Headlines   frequently   cite   to   immigration   –   from   the   travel   ban   to  
family  separation  at  the  border.  There  are  also  numerous  changes  to  immigration  policy  
that  don’t  receive  media  attention,  but  have  substantial  impact  on  our  clients.  This  article  
provides  a  brief  overview  of  recent  decisions  from  the  U.S.  Supreme  Court,  guidance  from  
the  Attorney  General,  and  changes  in  policy  at  U.S.  Citizenship  and  Immigration  Services.  
Each  topic,  though,  could  certainly  be  the  focus  of  its  own  paper.    
  
RECENT  U.S.  SUPREME  COURT  DECISIONS  
  
Travel  Ban  3.0  
  
In  one  of  the  most  eagerly  anticipated  decisions  of  the  last  term,  the  U.S.  Supreme  Court  
found   that   Presidential   Proclamation   No.   9645   could  move   forward.   Trump,   et   al.   v.  
Hawaii,  No.  17-965  (June  26,  2018).  The  ruling  lifted  two  injunctions  that  had  been  in  
place   through   the   federal   courts   in   Hawaii   and   Maryland.   The   Court   found   that   the  
President  has  broad  discretion  to  suspend  the  entry  of  aliens  into  the  United  States  under  
8  U.S.C.  §  1182.  Chief  Justice  Roberts  referenced  Holder  v.  Humanitarian  Law  Project  
(2010),   which   found   that   decisions   made   by   the   Executive   Branch   should   be   given  
appropriate  weight  when  there  are  determinations  made  regarding  national  security  and  
foreign  affairs.  
  
Under  Proclamation  No.  9645,  the  following  restrictions  remain  in  place:  
  

• Iran:  Entry  as  immigrants  and  nonimmigrants  is  suspended,  except  for  those  in  
valid  student  (F  and  M)  or  exchange  visitor  (J)  status.  

• Libya  and  Yemen:  Entry  as  immigrants  and  nonimmigrants  in  business  and  tourist  
status  is  suspended.  

• Syria  and  North  Korea:  Entry  as  immigrants  or  nonimmigrants  is  suspended.  
• Somalia:   Entry   as   immigrants   is   suspended   and   decisions   regarding   entry   as  
nonimmigrants  will  be  subject  to  additional  scrutiny.  

• Venezuela:  Entry  in  tourist  or  business  visitor  status  is  suspended  for  officials  of  
certain  government  agencies  involved  in  screening  and  vetting  practices  and  their  
immediate   family   members.   Nationals   of   Venezuela   who   hold   visas   should   be  
subject  to  additional  measures  to  ensure  traveler  information  remains  current.  

  
There  are  limitations,  though,  to  the  Proclamation.  It  does  not  apply  to:  

• Current  lawful  permanent  residents  (Green  Card  Holders)  
• Current  visa  holders  
• Dual  nationals  travelling  on  a  passport  from  an  unaffected  country  
• Those  travelling  on  diplomatic  or  diplomatic-type  visas  

Chapter 35 
2 of 15



	  

• Asylees  
• Already-admitted  refugees  
• Individuals  granted  protection  under  the  Convention  Against  Torture  
• Individuals  paroled  or  admitted  to  the  U.S.  

This   decision,   though,   had   a   bright   spot.   Although   it   did   not   technically   overrule  
Korematsu  v.  United  States,1  the  majority  stated  that  “Korematsu  was  wrong  the  day  it  
was  decided,  has  been  overruled  in  the  court  of  history,  and  –  to  be  clear  –  has  not  place  
in   law  under  the  Constitution.”     However,  Justice  Sotomayor,  who  wrote  a  passionate  
dissent   in   Trump   v.   Hawaii,   took   little   solace   in   this   as   she  wrote   the   court   “merely  
replaced  one  gravely  wrong  decision  with  another.”    

Defective  Notices  to  Appear  
  
In  order  to  place  someone  in  removal  (“deportation”)  proceedings,  the  Department  of  
Homeland   Security   must   issue   a   Notice   to   Appear   (NTA).   The   NTA   is   a   charging  
document,  stating  what  immigration  offenses  have  been  committed  and  provides  a  time  
and  date  of  the  first  hearing  in  the  local  immigration  court.  Oftentimes,  the  NTA  simply  
put  “TBD”  in  the  time,  date,  and  location  slots  with  a  hearing  notice  following  at  a  later  
time.  
  
In  Pereira  v.  Sessions,  _  U.S.  __,  138  S.  Ct.  2105  (2018),  the  Supreme  Court  held  that  
the  Notice  to  Appear  is  defective  when  the  time,  date,  and  location  are  not  listed  on  it.  
Under  8  U.S.C.  §1229(a),  the  NTA  must  state  the  time,  date,  and   location   in  order  to  
comport   with   due   process.   When   the   NTA   is   defective,   then   proceedings   have   not  
properly  begun  and  the  case  against  the  respondent  should  be  terminated.    
  
During  oral  arguments,  the  government  admitted  that  nearly  100%  of  NTAs  omit  the  date  
and  time  of  a  hearing.2  Respondents  are  obligated  to  notify  the  court  of  any  changes  of  
address  so  that  a  hearing  notice  may  be  properly  sent  to  them.  However,  administrative  
challenges   often  mean   that   these   updates   do   not  make   it   to   the   file.   In   Pereira,   the  
respondent   updated   his   address,   as   required,   but   his   hearing   notice  went   to   the   old  
address  and  he  was  ordered  removed  in  absentia.    
  
Mr.   Pereira   sought   Cancellation   of   Removal   as   relief   in   court.   In   order   to   qualify   for  
Cancellation,  the  non-citizen  must  show  that  they  were   in  continuously  residing   in  the  
United  States   for  7  years   (for   lawful  permanent   residents)  or  10  years   for  non-lawful  
permanent  residents)  prior  to  the  issuance  of  the  NTA.  The  Supreme  Court  found  that  a  
defective  NTA  did  not  stop  time  for  the  continuous  residence  requirement.  However,  they  
did  not  specify  whether  their  decision  in  only  applied  to  Cancellation  of  Removal  cases  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1  Korematsu  v.  United  States,  323  U.S.  214  (Dec.  18,  1944),  finding  that  detention  of  Japanese-
Americans  was  permissible  during  a  time  of  war.  
2  Pereira,  138  S.  Ct.  at  2111  (Citing  transcript).  
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and  the  “stop  time  rule”  or  if  any  removal  case  where  the  NTA  was  statutorily  deficient  
could  be  terminated.  
  
In   the   immediate   aftermath   of   Pereira,   practitioners   have   seen   a   wide   variety   of  
interpretation  throughout  the  country’s  immigration  courts.  In  Atlanta,  the  immigration  
court  judges  tend  to  find  that  the  holding  in  Pereira  only  applies  in  cancellation  of  removal  
case.  Yet,   in  Washington,  a  District  Court  judge  found  that  any  NTA  that  fails  to  list  a  
time,  date,  and  location  is  deficient  and  cannot  be  used  to  initiate  removal  proceedings  
against  a  non-citizen.  United  States  v.  Virgen-Ponce,  2018  U.S.  Dist.  LEXI  125687*  (E.D.  
Wash.,  2018).  Litigation  will  surely  continue  in  this  arena.  
  
U.S.  ATTORNEY  GENERAL  DECISIONS  
  
Domestic  Violence,  Gang  Violence  and  Asylum  
  
The  Attorney  General  referred  Matter  of  A-B-  to  himself  in  order  to  evaluate  whether  or  
not  claims  of  domestic  violence  or  gang  violence  could  create  eligibility  for  asylum  in  the  
United  States.  27  I&N  Dec.  316  (A.G.  2018).  He  held  that  “generally,  claims  .  .  .    pertaining  
to  domestic  violence  or  gang  violence  perpetrated  by  non-governmental  actors  will  not  
qualify  for  asylum.”  A-B-,  at  320.    
  
In  order   to  qualify   for  asylum,  a  non-citizen  must  demonstrate  a  well-founded  fear  of  
persecution  on  account  of  race,  religion,  nationality,  membership  in  particular  social  group  
or   political   opinion.   INA   §   101(a)(42)(A).   Individuals   who   were   subject   to   domestic  
violence   or   gang   violence   typically   used   “membership   in   a   particular   social   group”   to  
define   the   type   of   persecution   they   suffered.   Case   law   had   begun   to   evolve   to   let  
individuals  who  suffered  horrific  domestic  violence  in  their  home  countries  and  who  were  
unable   to   safely   leave   the   relationship   to   apply   for   and   receive   asylum   in   the  United  
States.3  
  
The  Attorney  General  did  not  create  new  asylum  criteria  or  say  that  domestic  violence  
could  never  be  a  basis  for  asylum,  but  his  decision  certainly  makes  it  more  difficult  for  
anyone  fleeing  domestic  violence  or  gang  violence  to  obtain  asylum.    
  
Administrative  Closure  
  
Administrative   closure   has   been   used   by   immigration   judges   to   manage   their   ever-
increasing  docket.4  Typically,  it  was  used  to  allow  another  agency  to  render  a  decision  on  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3  Matter  of  A-R-C-G-,  26  I&N  Dec.  338  (BIA  2014).  This  was  the  first  case  the  Board  of  Immigration  
Appeals  found  a  “particular  social  group”  could  be  based  on  domestic  violence.    
4  As  of  June  2018,  there  were  733,365  pending  removal  cases  in  the  United  States  with  an  average  
pending  time  of  717  days.  Available  at:  http://trac.syr.edu/phptools/immigration/court_backlog/.  There  
are  currently  330  immigration  judges  located  at  58  courts.  https://www.justice.gov/eoir/office-of-the-
chief-immigration-judge.  
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a  collateral,  though  relevant,  matter.  Most  commonly  this  was  to  allow  U.S.  Citizenship  
and  Immigration  Services  (USCIS)  to  adjudicate  a  petitioner,  such  as  a  family-based  I-
130  petition  or  I-918  U  status  application.  When  a  case  was  administratively  closed,  the  
non-citizen  was  still  technically  in  removal  proceedings,  but  no  future  hearing  date  was  
set.  It  allowed  individuals  to  move  forward  with  their  lives  and  wait  for  USCIS  to  hopefully  
create  a  path  forward  for  them.    
  
In  January  2018,  Attorney  General  Sessions  referred  Matter  of  Castro-Tum,  27  I&N  Dec.  
271  (A.G.  2018)  to  himself.  When  he  ruled  in  May  17,  2018,  he  stated  that  administrative  
closure  was  not  a  tool  immigration  judges  should  be  using  and  that  they  needed  to  move  
forward  with  decisions  –  even  if  that  was  a  removal  order  for  someone  with  a  pending  
case  with  USCIS.  This  removes  the  immigration  judge’s  ability  to  exercise  discretion  and  
it  also  punishes  the  non-citizen  for  administrative  delays  with  USCIS.    
  
Immigration  judges  have  now  resorted  to  placing  cases  on  “status  dockets.”  Although  
this  practice  is  not  officially  recognized  by  the  Executive  Office  for  Immigration  Review,  
it  serves  the  same  purpose  as  administrative  closure.  It  allows  time  for  a  non-citizen  to  
obtain   a   decision   from   USCIS   prior   to   a   ruling   from   the   court.   However,   unlike  
administrative   closure,   placement   on   the   status   docket   does   come   with   a   date.  
Immigration  judges  are  telling  respondents  to  come  back  in  a  year  or  provide  an  update  
within  a  year.    
  
U.S.  CITIZENSHIP  AND  IMMIGRATION  SERVICES  
  
USCIS   has   commonly   been   thought   of   as   the   “benefits”   side   of   the   Department   of  
Homeland  Security.  They  conduct  green  card   interviews,  naturalization   interviews  and  
adjudicate  underlying  petitions  for  every  type  of  status  one  can  have  in  the  United  States.  
Over   the   last   18  months,   however,   USCIS   has   transitioned   away   from   their   service-
oriented  mission  to  one  that  more  closely  aligns  with  their  sister  organization,  ICE  
  
Notice  to  Appear  Memorandum  
  
Since  separating  from  ICE   in  2003,  USCIS  had  not  been   in  the  enforcement  business.  
When  an  application  was  denied,  generally  the  applicant  was  told  they  should  leave  the  
United  States,  but  absent  an  extensive  criminal  history,  a  prior  order  of  removal  or  it  was  
required  by  statute,  a  Notice  to  Appear  (NTA)  to  place  someone  in  removal  proceedings,  
was  rarely  issued.  This  created  a  safe  environment  where  applicants  could  make  creative  
arguments  and  hope  for  the  best,  but  should  the  case  be  denied,  they  were  no  worse  off  
than  when  they  started.    
  
On  June  28,  2018,  USCIS  issued  a  new  policy  memorandum  stating  that  NTAs  shall  be  
issued  whenever  a  case  is  denied  and  it’s  determined  that  the  applicant  has  no  current  

Chapter 35 
5 of 15



	  

legal  status  to  fall  back  on.  5  This  places  applicants  in  removal  proceedings  –  proceedings  
that  can  take  years  to  resolve,  where  no  work  permit  is  available,  and  in  many  cases,  
keeping   applicants   in   the   United   States   who   would   rather   return   home.   If   a   foreign  
national   leaves   the  United   States  while   their   immigration   court   case   is   pending,   they  
effectively  “self-deport”  and  an  immigration  can  –  and  will  –  issue  an  in  absentia  order  of  
removal,  creating  a  bar  from  returning  to  the  United  States.  There  are  over  700,000  cases  
pending  before  the  Executive  Office  for  Immigration  Review,  yet  only  12%  of  these  cases  
came  as  referrals  through  USCIS.  If  every  USCIS  denial  now  goes  to  court,  the  dockets  
will  swell  to  unimaginable  numbers.    
  
Many  questions  have  stemmed  from  this  memo,  whose  effective  date  remains  unknown.  
What  if  a  case  is  erroneously  denied?  What  happens  to  domestic  violence  survivors  who  
apply  for  assistance  under  the  Violence  Against  Women  Act,  but  whose  cases  are  denied  
–  are  they  sent  to  immigration  court  because  they  failed  to  demonstrate  that  they  lived  
together  with  the  abuser?  What  about  temporary  workers  who  can  either  obtain  status  
in  the  U.S.  or  at  an  Embassy  overseas  –  will  they  be  precluded  from  seeking  a  second  try  
abroad  if  the  case  is  denied  here?    
  
This  memorandum,  when  it  eventually  goes  into  effect,  will  be  the  biggest  change  that  
USCIS  has  seen  since  it  was  formed  in  2003.  Clients  will  need  to  be  well-versed  on  the  
risks  that  they  take  anytime  they  file  for  a  benefit  with  USCIS  and  what  the  ramifications  
will  be  in  the  event  of  a  denial.  
  
Request  for  Evidence  Memorandum  
  
On  July  13,  2018  USCIS  issued  Policy  Memorandum  entitled  Issuance  of  Certain  RFEs  and  
NOIDs.  RFE  being  a  Request  for  Evidence  and  a  NOID  being  a  Notice  of  Intent  to  Deny.  
Both  of  these  tools  allowed  USCIS  to  follow-up  with  a  client  whenever  an  application  was  
filed,  but  something  was  missing  from  the  record.  They  are   issued  for  required   items,  
such  as  failing  to  file  an  affidavit  of  support  in  a  green  card  case,  or  for  failing  to  meet  a  
discretionary  standard,   such  as  not  demonstrating  extreme  hardship  on  a  U.S.   citizen  
spouse  in  the  event  of  removal  from  the  United  States.  

Under   this  memo,   USCIS   adjudicators   can   deny   cases  without   providing   applicants   a  
chance  to  fix  whatever  may  be  wrong.  This  is  particularly  troublesome  for  clients  who  file  
pro  se  and  who  may  not  know  what  types  of  supplemental  forms  are  required  with  their  
particular  case.  This   is  also  troubling  for  practitioners  who  have  enough  experience  to  
have  had  RFEs  issued  for  items  already  submitted  –  either  the  mailroom  lost  the  item  or  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
5  Updated  Guidance  for  the  Referral  of  Cases  and  Issuance  of  Notices  to  Appear  (NTAs)  in  Cases  
Involving  Inadmissible  and  Deportable  Aliens,  available  at:  
https://www.uscis.gov/sites/default/files/USCIS/Laws/Memoranda/2018/2018-0628-PM-602-0050.1-
Guidance-for-Referral-of-Cases-and-Issuance-of-NTA.pdf    
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the  adjudicator  simply  failed  to  see  one  thing  in  a  400-page  filing.  This  memo  is  set  to  go  
into   effect   on   September   11,   2018   and   will   have   a   chilling   effect   on   applicants   –  
particularly  when  it  is  used  in  conjunction  with  the  NTA  memorandum  detailed  above.      

Deferred  Action  for  Childhood  Arrivals  
  
Deferred  Action  for  Childhood  Arrivals  (DACA)  began  in  June  2012  under  President  Obama  
and  in  September  2017,  Attorney  General  Sessions  announced  that  the  program  would  
be  phased  out  by  April  2018.  Yet,  DACA  recipients  remain   in  status  and  can  apply  for  
renewals  at  this  time.  How  is  that  possible?    
  
In   January,   the   District   Court   for   the   Northern   District   of   California   blocked   the  
termination   of   DACA.6   USCIS   was   then   forced   to   continue   accepting   renewal   DACA  
applications  –  but  the  judge’s  order  did  not  extend  to  new  filings.  Then,  in  February,  a  
federal   judge   in  New  York  granted  a  temporary   injunction  that  also  allowed  for  DACA  
applications   to   continue   to   be   filed.7   In   April,   another   federal   judge   –   this   one   in  
Washington,   DC   –   found   that   the   government   had   to   continue   accepting   DACA  
applications,  though  he  delayed  his  decision  to  go  into  effect  for  90  days  to  allow  the  
government  to  make  one  final  argument.  
  
On  August  3rd,  the  judge  in  Washington,  DC  issued  a  new  ruling.8  Judge  Bates  said  that  
the  government  failed  to  justify  they  ended  the  program  and  said  that  DACA  should  be  
fully  re-instituted.  That  meant  new  applications  and  advance  parole  (travel  permission  for  
DACA  recipients  that  was  terminated  by  AG  Sessions)  should  be  back  on  the  table.  He  
again  postponed  the  effective  date  to  allow  the  government  to  appeal.  

Just  a  few  days  later,  on  August  8th,  a  federal  judge  in  Texas  heard  arguments  on  why  
the   DACA   program   should   be   terminated.   The   government   again   argued   against   its  
constitutionality.  Judge  Hanen  is  no  fan  of  DACA  and  it  is  likely  that  he  will  rule  against  
DACA  –  he  ruled  against  a  similar  program,  Deferred  Action  for  Parents  of  Americans  and  
Lawful  Permanent  Residents  (DAPA).  If  he  rules  against  DACA  and  says  that  the  program  
should   be   terminated   immediately,   then   USCIS   will   stop   accepting   all   renewals   and  
applications.  We  will  then  have  to  wait  for  the  U.S.  Supreme  Court  to  take  up  the  issue  
with  conflicting  orders  in  different  circuits.  The  fate  of  these  “dreamers”  remains  in  limbo.    

  
  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
6  Regents  of  the  University  of  California  v.  United  States  Department  of  Homeland  Security,  No.  3:17-cv-
05211,  Jan.  9,  2018.  
7  Batalla  Vidal  v.  United  States  Department  of  Homeland  Security,  16-CV-4756,  Feb.  13,  2018.  
8  NAACP  v.  Trump,  1:17-cv-05427-ALC.	  
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Immigration	  Law	  Updates

Tracie	  L.	  Klinke
Klinke	  Immigration,	  LLC
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Agenda

• Supreme	  Court	  Decisions
– Travel	  Ban
– Defective	  Notices	  to	  Appear

• Attorney	  General	  Decisions
– Domestic	  Violence,	  Gangs	  and	  Asylum
– Administrative	  Closure	  and	  Other	  Procedural	  Tools

• USCIS	  Changes
– Two	  New	  Policy	  Memos
– DACA
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SUPREME	  COURT	  DECISIONS

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Proclamation	  No.	  9645
• Iran: Entry	  as	  immigrants	  and	  nonimmigrants	  is	  suspended,	  except	  for	  those	  in	  

valid	  student	  (F	  and	  M)	  or	  exchange	  visitor	  (J)	  status.
• Libya	  and	  Yemen: Entry	  as	  immigrants	  and	  nonimmigrants	  in	  business	  and	  tourist	  

status	  is	  suspended.
• Syria	  and	  North	  Korea: Entry	  as	  immigrants	  or	  nonimmigrants	  is	  suspended.
• Somalia: Entry	  as	  immigrants	  is	  suspended	  and	  decisions	  regarding	  entry	  as	  

nonimmigrants	  will	  be	  subject	  to	  additional	  scrutiny.
• Venezuela: Entry	  in	  tourist	  or	  business	  visitor	  status	  is	  suspended	  for	  officials	  of	  

certain	  government	  agencies	  involved	  in	  screening	  and	  vetting	  practices	  and	  their	  
immediate	  family	  members.	  Nationals	  of	  Venezuela	  who	  hold	  visas	  should	  be	  
subject	  to	  additional	  measures	  to	  ensure	  traveler	  information	  remains	  current.

• Does	  NOT	  Apply	  To:
– Current	  lawful	  permanent	  residents	  (Green	  Card	  Holders)
– Current	  visa	  holders
– Dual	  nationals	  travelling	  on	  a	  passport	  from	  an	  unaffected	  country
– Those	  travelling	  on	  diplomatic	  or	  diplomatic-‐type	  visas
– Asylees	  or	  already	  admitted	  refugees
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Trump,	  et	  al.	  v.	  Hawaii
• Lifted	  two	  injunctions	  that	  had	  been	  in	  place	  through	  the	  

federal	  courts	  in	  Hawaii	  and	  Maryland.	  
• Found	  that	  the	  President	  has	  broad	  discretion	  to	  suspend	  the	  

entry	  of	  aliens	  into	  the	  United	  States	  under	  8	  U.S.C.	  § 1182.	  
• Decisions	  made	  by	  the	  Executive	  Branch	  should	  be	  given	  

appropriate	  weight	  when	  there	  are	  determinations	  made	  
regarding	  national	  security	  and	  foreign	  affairs.

• The	  majority	  stated	  that	  “Korematsu was	  wrong	  the	  day	  it	  was	  
decided,	  has	  been	  overruled	  in	  the	  court	  of	  history,	  and	  – to	  
be	  clear	  – has	  not	  place	  in	  law	  under	  the	  Constitution.”	  	  
– Justice	  Sotomayor’s	  dissent	  says	  the	  court	  “merely	  
replaced	  one	  gravely	  wrong	  decision	  with	  another.”	  

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Pereira	  v.	  Sessions
• Notice	  to	  Appear	  is	  defective	  when	  the	  time,	  date,	  and	  
location	  are	  not	  listed	  on	  it.	  

• Under	  8	  U.S.C.	  §1229(a),	  the	  NTA	  must	  state	  the	  time,	  
date,	  and	  location	  in	  order	  to	  comport	  with	  due	  
process.	  

• When	  the	  NTA	  is	  defective,	  then	  proceedings	  have	  not	  
properly	  begun	  and	  the	  case	  against	  the	  respondent	  
should	  be	  terminated.	  

• Immigration	  Courts	  not	  consistently	  following	  the	  
ruling	  – does	  it	  only	  apply	  in	  the	  type	  of	  case	  that	  Mr.	  
Pereira	  had	  before	  EOIR	  or	  to	  any	  type	  of	  case	  where	  a	  
NTA	  has	  been	  issued?
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ATTORNEY	  GENERAL	  DECISIONS
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Matter	  of	  A-‐B-‐

• Overturned	  Matter	  of	  A-‐R-‐C-‐G-‐,	  which	  created	  
narrow	  ruling	  on	  domestic	  violence	  victims	  
being	  a	  “particular	  social	  group”	  for	  purposes	  
of	  asylum

• Held	  that	  “generally,	  claims	  .	  .	  .	  	  pertaining	  to	  
domestic	  violence	  or	  gang	  violence	  
perpetrated	  by	  non-‐governmental	  actors	  will	  
not	  qualify	  for	  asylum.”	  
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Matter	  of	  Castro-‐Tum

• Administrative	  Closure	  as	  a	  docket	  
management	  tool	  should	  be	  used	  sparingly

• Inability	  for	  applicants	  to	  apply	  for	  Provisional	  
Waivers

• Removes	  ability	  to	  wait	  for	  other	  agencies,	  like	  
USCIS,	  to	  provide	  adjudication	  for	  relief

• Pushback	  from	  Immigration	  Judges
– Status	  dockets	  now	  being	  created

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

USCIS	  POLICY	  CHANGES	  AND	  DACA
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Notice	  to	  Appear	  Memo

• Updated	  Guidance	  for	  the	  Referral	  of	  Cases	  and	  
Issuance	  of	  Notices	  to	  Appear	  (NTAs)	  in	  Cases	  
Involving	  Inadmissible	  and	  Deportable	  Aliens

• Issued	  June	  28,	  2018,	  not	  yet	  in	  effect
• Pure	  enforcement	  mechanism
• Removal	  proceedings	  for	  all	  cases	  denied	  when	  
the	  applicant	  is	  no	  longer	  in	  legal	  status

• Unintended	  consequences:	  court	  delays,	  
erroneous	  denials,	  applicants	  trapped	  in	  the	  US

Georgia’s	  2018	  Solo	  &	  Small	  
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RFE	  and	  NOID	  Memo

• Issued	  July	  13,	  2018	  and	  effective	  on	  
September	  11,	  2018

• Cases	  will	  be	  denied	  if	  all	  relevant	  information	  
not	  in	  file
– Problems	  for	  pro	  se	  applicants
– Historical	  issues	  of	  items	  getting	  lost	  at	  USCIS

• No	  second	  chances
• Very	  dangerous	  when	  combined	  with	  NTA	  
memo
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DACA
• June	  2012:	  Created
• September	  2017:	  Announced	  that	  the	  program	  would	  end	  

in	  six	  months
• January	  2018:	  federal	  judge	  in	  California	  issued	  injunction	  

to	  allow	  DACA	  renewals	  to	  continue
• February	  2018:	  federal	  judge	  in	  NY	  also	  issues	  injunction	  for	  

DACA	  to	  continue
• April	  2018:	  federal	  judge	  in	  Washington	  DC	  not	  only	  issues	  

an	  injunction,	  but	  says	  that	  the	  full	  DACA	  program	  should	  
be	  reinstated,	  but	  stays	  his	  decision	  to	  allow	  the	  
administration	  to	  appeal

• August	  2018:	  hearing	  in	  Texas	  on	  the	  constitutionality	  of	  
the	  DACA	  program	  – awaiting	  decision

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Other	  USCIS	  Policy	  Changes

• Denaturalization	  task	  force
• Asylum	  pre-‐vetting
• Unlawful	  presence	  calculations	  for	  students
• Extended	  processing	  times
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Questions?
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Take Charge of Your Firm for Higher Efficiency and Profits! 
 
 To achieve higher efficiency and profits in your law firm, there are various aspects 
to consider, not just one “fix-all.”  Each of the parts of your firm are like pieces to a puzzle, 
interweaving to create a beautiful picture.  If one piece is missing or misshapen, then the 
entire picture is distorted, which results in inefficiency and less profits.  Take charge of 
each of the pieces of your firm’s puzzle, then you will see the picture you are creating for 
your clients and, in turn, increase your firm’s efficiency and profits.  After all, profits begin 
with your clients! 
 

1. Take Charge of the Client Experience.   
• Beginning with the client’s intake call, begin managing the client’s expectations 

of you and your firm.  
• Be ahead of the game at all times and let the client know what to expect.   

o Everything is a matter of managing your client’s expectations.  
• Manage deadlines efficiently and with proper urgency.  When you are behind 

and reactive, then the client’s experience is not good.  Good calendaring keeps 
you ahead of deadlines and efficient.  

 
2. Take Charge of Your Clients.   

• Carefully consider high maintenance or mean clients.  Their money is only half 
as good!  A difficult client will make your firm inefficient.  

• Hold your client accountable.  Be willing to have difficult discussions with your 
clients.  You must fully understand a case before having the ability to present 
the case to the Court.  During the discovery and learning process, sometimes 
the client’s allegations and the discovered facts do not align.  Discuss this with 
your client.  It is better for you to get the explanation in private and assist the 
client in best presenting the issue to the Court or opposing counsel.   

• Refuse to take bad positions.  It’s your reputation on the line, not your 
client’s.  Also, when you allow your client to dictate the case and take a bad 
position, they are often dissatisfied at the end of the case.  Take charge of your 
clients and insist on good positions or a new attorney.  Be willing to tell your 
client that their expectations of the case and outcome are not realistic.  The 
client will appreciate you for having those discussions early and often.  

• Everything is an emergency in our clients’ eyes.  Be sure your staff knows the 
difference in an “emergency” and a true emergency.  If your staff cannot assess 
and properly manage faux emergencies, then your client will believe it is an 
actual emergency and you will spend time putting out fires that were just 
smoke.   

 
3. Take Charge of Your Employees.   

• Ensure your employees understand what is expected of them.  Have employees 
track their own performance and regularly report it to you.  

o Offer perks if they exceed those expectations.   
o Offer support and guidance if they fail to meet those expectations.   
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• Put processes and procedures in place to assist your employees with knowing 
how you want your cases managed.  Make checklists to ensure that even the 
“greenest” employee can assist and begin to figure out what they do not know.  
(Your staff is a valuable tool in doing this – don’t do it yourself!) 

• Provide a good work environment for your employees.  Workplace culture and 
environment are one of the top cited reasons for leaving an employer.  In my 
experience, law firms are definitely not immune to culture issues.  When I speak 
with attorneys and paralegals leaving a firm, they sometimes cite money, but 
the most often thing I hear is firm culture.  (Note that properly paying your 
employees is part of firm culture and retaining good employees!) 

o A good work environment begins at the hiring process.  Empower other 
employees to assist with the interview process to assess if the candidate 
will be a good fit with the firm culturally.   

• Know what your employees are making for you, but also know their worth to 
your firm.  It is expensive to replace employees, especially in a law firm.  It is 
very unsettling to the client to speak with a new person about their case each 
time they call.   

• Try to match your employees with what they want to be doing and what they 
are good at doing within your firm but ensure that the firm is the highest 
priority. 

 
4. Take Charge of Training.   

• When your team is well-trained, they understand what they need to do, when 
to do it, how to do it and make you more money.   

o Your cases are held back when an employee cannot move forward 
without specific instruction from you.  

o Time and profits are wasted when employees botch a task due to lack of 
training.  

• People who know why they are doing something are better at doing it.  Seems 
simple, but there are many legal professionals that only know WHAT they have 
been told to do, not WHY they do it.   

• Employ the method of instructing, observing, then modeling with review.   
o Ensure that the person instructing understands the subject well enough 

to fluently instruct in the subject.  Ideally, the instructor will have 
sufficient knowledge and experience.  

• Have a firm forms file to ensure that you are consistently getting the best work 
product from each employee, but more than that, ensure each employee is 
trained to know when and why you would use certain forms.  

 
5. Take Charge of Firm Costs.   

• Keep overhead as low as possible!   
o Many attorneys are choosing to share space, have home offices, rent 

space as needed and a plethora of other options.   
o You can reassess your phone, internet, etc. to also save on costs.  Shop 

your services. 
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• E-Files save money and create efficiency.  A lot of time and money is wasted in 
paper, fancy folders and hard file management.  Additionally, e-files and cloud 
storage make you efficient outside the office.  If the piece of paper you need is 
sitting on your desk and you are at the beach, that is a problem making you 
inefficient.  The problem isn’t the beach – time away from the office is vital!  
The problem is the inability to be efficient away from the office.   

• Contract services can be a valuable add.  Sometimes you are not ready for the 
overhead of a full-time employee but need assistance.  A contract attorney, 
paralegal or virtual assistant can be valuable until you are at the point of 
bringing in an employee.  

• Don’t fall into the trap of “saving” money by using billable time on non-billable 
issues. 

o Self-educating comes at a cost. (e.g. taxes, marketing, etc.)   
o You be the expert in the law and allow the experts in the other areas to 

assist you.   
 

6. Take Charge of Billable Hours.   
• Keep all time in real time, or it will not be accurately captured.  
• Everyone should keep track of both billable and non-billable time.  We often 

just keep track of billable time, which leads to wondering where the rest of our 
day went or how your staffs’ time is being spent.  When everyone keeps track 
of all time, it helps you figure out where time is wasted, it if is time to add a 
new employee, if you should add contract help in certain areas, etc. 

• Accurate billing is important in earning profits, getting your clients to pay, 
keeping track of exactly what has happened in a case, defending your attorney’s 
fees requests and much more. 

• Even if your fees are contingency, keeping track of time assists you in 
determining the profitability of cases and assessing if you need to make 
changes for higher profits.  

 
7. Take Charge of Your Time. 

• What do you need to do?  Wear only the hats you need to wear.  There are so 
many hats to be worn as a small business owner, much less when that role is 
coupled with practicing law.  Why wear more than you need to?  

• Decide the tasks that someone else can do for you and get the proper help in 
place to ensure those tasks are competently completed.   

o Appropriate delegation of legal work is essential to properly managing 
your firm for profitability.  Some look at the hours and matrix and 
assume it is best for the highest hourly rate to do the work, but by 
delegating to the cheapest competent person to perform the task, you 
enable the highest billers to concentrate on the difficult tasks and 
continue billing on the high value tasks.  Meaning more profit, not less! 

• Focus on what you do best and delegate the rest – BUT resist the temptation 
to “check-out” once someone else is handling it.  Remember that it is ultimately 
your name on the door.   
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• You can make a lot more money when you have other people making money 
for you.  Additionally, bringing in others who are specialized in their field pays 
off, rather than you kind of doing what you think should be done.  

• Set up an efficient way to communicate with your employees.  E-Mail or instant 
messaging seem to be a great method.  Discourage employees from waiting to 
speak with you in person about something before bringing the issue to your 
attention.  I prefer having employees send me an e-mail that includes a request 
for verbal discussion or meeting if they believe a discussion is necessary.  

 
8. Take Charge of Your Firm’s Image.   

• Specialize in something and learn everything you can about that subject.  If you 
are not comfortable in an area of law, then you will spend more time getting up 
to speed and hoping you don’t mess something up.   

• Build a small network of attorneys to inter-refer.  If you want to specialize in 
family law, then find a personal injury friend and agree to refer each other 
those types of cases.   

• Having a website is imperative!  Everyone is researching online.   
• Your physical space is just as important as well!  Your space needs to be clean 

and tidy, which conveys to your client that you are on top of everything.   
o If you cannot keep your desk tidy, then meet with your clients in a “front 

of house” environment, such as a conference room.  Note that their file 
should be in order, so they feel like you have a good grasp on their case.  

o Additionally, when your office is disorganized, it keeps your firm from 
being efficient.  Time is wasted looking for things over and over again.  
This is equally applicable to e-files and hard files, as well as other aspects 
of managing your firm (taxes, administration, etc.). 

 
9. Take Charge of Your Marketing. 

• If you are only socializing with other lawyers, then you are missing tons of 
referrals.  I am not saying to stop socializing with other attorneys, as you want 
to have a great legal network.  You want to be able to have a good referral for a 
client if you cannot take the case.  Also, it is invaluable to have attorneys you 
trust to call and brainstorm with when you are in a difficult case.  Don’t alienate 
yourself, but don’t think that you will get a ton of referrals from attorneys who 
practice in the same area as you.   

• Google is great, but be a people person to get referrals.   
o Go where your clients are! 
o Do something you enjoy doing! 

• Claim your Avvo.com profile.  Use their marketing to push your firm.   
• Your past clients are often your best or worst marketing.  All the marketing in 

the world will not make a difference if your firm does not appropriately take 
care of the client once they hire you.   

 
10. Take Charge of Your Attitude.   

• Keep a student’s mentality in life.  It is not possible for you to know it all.  If 
your staff is bold enough to ask why you are doing something, the answer 
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should never be “because my name is on the door.”  If you take time to discuss 
the issue with the questioner, then you may find a new prospective or provide 
the opportunity for your staff to grow.  At a minimum, you are building your 
relationship with the employee as being a person and opinion of value, which 
is vital in a small firm.  If you shut them down, then they will not feel 
comfortable bringing issues to your attention.  After all, you employ the best, 
so why would you want to keep them from helping you grow.   

• Set healthy boundaries with your firm.  Ensure your staff does the same. 
Ensure you are taking time with the people you love, which are not your clients.  
Our attitudes and mindset make us inefficient if we do not keep work in its 
place.  

 
Each of the pieces of the puzzle interwork and bring together a beautiful firm that 

you would be proud to more profitably run.  If you can step back and honestly assess each 
of the pieces of your puzzle, you will not only have higher efficiency and profits, but also 
a better personal satisfaction in practicing law.   
 
 
 
 
 
 
 
 

About the Presenter:  Shanna Pothier is a Mediator, 
Trainer and Consultant, who specializes in assisting 
attorneys and other legal professionals advance their 
careers to best support their clients and the families of 
Georgia.  Shanna began her legal career more than a decade 
ago.  During that time, Shanna has steadfastly pursued 
knowledge, best practices, efficiency and service of others.  
Utilizing her passion for empowering others and desire for 
exceptional, quality legal support to be available to the 
community, Shanna founded Family Law Solutions, Inc. to 
provide mediation services and further the practical 
education available to those wanting to learn family law in 
Georgia.  Shanna has been honored to assist hundreds of 
attorneys in advancing their practice and enjoys the 
fulfillment of seeing others grow.   

Chapter 36 
6 of 6



#9 Mockingbird Marketing
Do It Yourself Marketing: 10 Things To Stop & Start Doing
Presented By:

Conrad Saam
Founder of Mockingbird Marketing
Seattle, WA

STATE BAR SERIES



DIY
Do This So You Don’t Have to Pay Expensive Agencies Like Mine

And stop overpaying expensive agencies like mine for stuff that doesn’t work.
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Conrad Saam
Founder of Mockingbird

Why am I listening to this guy?
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Things You
MUST Do

Best Practices
Profitable

Competitive Advantage
Necessary
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Things to
STOP Doing
Inefficient

Costly
Outdated Strategies

Misguided
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The Very First Thing
You Need to Do...
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...Make a (Modern) Website
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Make a Modern Website

Chapter 39 
7 of 54



Make a Modern Website
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Make a Modern Website
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53%
of mobile visitors will leave if a page
takes longer than 3 seconds to load.

Source: thinkwithgoogle.com
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Why (well coded) WordPress is (44%) Better

Chapter 39 
11 of 54



Making Multiple Websites
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Stop Making Multiple Websites

< = >

Chapter 39 
13 of 54



Stop Making Multiple Websites

Website A Website 1 Website 2 Blog

Chapter 39 
14 of 54



Stop Making Multiple Websites

Website A Website 1 Website 2 Blog

Loser. Loser...Loser..
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Stop Making Multiple Websites

Website A Website 1 Website 2 Blog

Loser. Loser...Loser..
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Own Your Accounts
It’s your data.

Provide access, not ownership.

Website
Google Analytics
Google AdWords
Google My Business
Facebook Page
Bing Ads
Call Tracking
Everything that matters.
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Trusting Agencies
It’s your money.

Ask for transparency, not reports.

Avoid if they:

- Use custom web platforms
- Own your content
- Hide actual ad spend
- Won’t provide access
- Outsource all the work

Chapter 39 
18 of 54



Maintain Your Listings
& Get Reviews
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Local Search 
Ecosystem

Source: whitespark.ca
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Maintain Your Listings & Get Reviews

Actual Star Rating

Keywords in Reviews

Volume of Reviews/Ratings

Frequency of Reviews/Ratings

Recency of Reviews/Ratings
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Ignoring Your Google
My Business Page
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Stop Ignoring Google My Business
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Stop Ignoring Google My Business
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Stop Ignoring Google My Business
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Start: Asking for Reviews (and being awesome)
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Stop Ignoring 
Google My Business

Especially the Q&As
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Train Your Front Desk / 
Receptionist / Intake Team
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Train Your Intake Team
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Start: Using Schema
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Flying Blind
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Stop Flying Blind

Track & Connect 
Everything!
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Start: SEO & PPC for racist, sexist, religiousist (?) 
clients
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Be Patient With
SEO and PPC
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Be Patient With SEO and PPC

They both take time to grow
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Focus on High
Quality Content
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Evaluating your Content Investment

Chapter 39 
37 of 54



SEO: Useless Content Ratio

Useless Content 
Ratio: 32%

1-(320/470) 
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Stop Publishing b/c “The Google Likes It”
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Stop Copying Your Content (or stealing others)

This includes 
your bio as well

Chapter 39 
40 of 54



Stop Having Broken Pages
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Start: Linkbuilding (like real linkbuilding)
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This is NOT Linkbuilding:
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This is also NOT Linkbuilding
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This is Linkbuilding
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Launch a Brand
Campaign
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“But why would I want to waste 
money on my own brand name?

I already rank for that…”
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Launch a Brand 
Campaign

Don’t be these guys
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Multilingual
(The Right Way)
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Multilingual (The Right Way)
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Play To Your Strengths
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Play To Your Strengths

Why do you 
practice law?

What makes 
you stand out?

Why do people 
hire you?
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Start: Cost per Client w/Excel
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Questions (and thank you)

Conrad Saam, Mockingbird

conrad@mockingbirdmarketing.com
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Navigating Small Firm Challenges
Presented By:

Claude M. “Mickey” Kicklighter, Jr.
Claude M. Kicklighter, Jr., P.C.
Springfield

STATE BAR SERIES



CHALLENGES OF 
CONVERTING A SMALL 
LAW OFFICE INTO A 
SUCCESSFUL LAW FIRM
BY: CLAUDE M. KICKLIGHTER, JR.

History

Law School: Ride to Mercer Downfall in Real Estate 
Market: 2005-2009, Financial 

Crisis

Have to become profitable 
business! 

Have to turn law office in to 
profit business! Dad comes to 
evaluate. I did not have the 

time required and I wanted an 
independent look.
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My Dad:
Lt. Gen. Claude M. 
Kicklighter (Ret.)

Commander, U.S. Army Pacific

Leader of Large and Small 
Organizations

Private Sector/Chair of Habitat 
for Humanity (International)

Director of the Center for Protection of 
Critical Infrastructure and Homeland 
Security at George Mason University

Developer and Teacher: Center for 
Leadership and Ethics at Mercer 
University

PROVEN TRACK RECORD

Initial Talks with Dad

Good Lawyer Does Not 
Necessarily Equal Good 
Manager/Leader

Becoming a good leader 
and manager is a journey 
that never ends.

Dad agrees to come on 
as “consultant.”

Dad interviews:

• Law School Deans

• Other Attorneys and 
Law Firms

Benchmarking: Looking 
at other organizations to 
see what they do well 
and what they do not do 
well.

What makes a successful 
law firm?
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My Vision:

Five/Ten Year Plans

One Year Plan

Mission Statement

Building the Foundation to Become 
the Kicklighter Law Firm

u Assessment:
u What is the mission of each team member?

u What are their skills? What do they like to do? What do they believe is good about the office and what needs improving?

u Strength and Weaknesses

u Improve Support to each client. 
u Need for an SOP

u Everyone understands the goals and standards

u Job Descriptions for each team member

u Unifying Effort
u Stand up Meetings: Daily

u Sync Meetings: Weekly

u Executive Committee Meeting: Weekly

u Finance Committee: Weekly

u Team of Teams, General McChrystal
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Assessing who we are now?

What are we doing well?

What do need to improve, 
eliminate, or add.

Findings of strengths and 
weaknesses

Team Member Analysis and 
Training

Building a Strong 
Foundation

Building a Strong Foundation

Assessment Findings Recommendations

Implementation 
Plan

One Year 
Assessment: 
Update and 
Implement
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Build the Foundation:
Organization Assessment

Task Organize 
as Required

Team of 
Teams

Choose Practice Areas

How do we transition from a Law 
Office to a Law Firm of Excellence?

Improve caring support to 
each and every client.

ONE YEAR PLAN:
Building Path to the 
Future
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What’s Next?

THE PLAN From findings, we 
developed 

recommendations

THIS IS WHO WE ARE!

From recommendations, we 
did a one year 

implementation plan with 
goals along the way

THIS IS WHAT WE WILL BE IN 
12 MONTHS.

Implementation of plan is key to success!
Make adjustments as required.

We are becoming a “Team of Teams.”
What is a “Team of Teams?

q Committed to the organization and the mission!
q Team is committed to always improving support to 

our clients. Go that extra mile!
q Committed to each other!
q Do not care who gets credit!
q Have each other’s back!
q If someone needs help, just do it!

Chapter 37 
6 of 9



How do we remain a 
“Team of Teams”?

Stand up Meetings: each 
morning to review 
priorities with the team

Sync Meetings: Each 
week to cover 30 days 
out.

Open Communication: 
Sharing Information File Review Meetings

Executive 
Committee Meeting 
as required

Finance 
Committee 
Meeting as 
required

Organizational Chart &Job 
Descriptions

u What are the jobs that need to be accomplished?

u Organizational Chart
u After identifying key functions, who had the skills to perform and desire?

u We spent a large amount of time on this analysis – asking and listening to each 
team member – capability plus desire equals productivity. 

u Making sure all the bases are covered and the team is integrated

u Cross Training
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On the Path to Our Chosen Future: 
“If you do not know where you are going, you will probably end up somewhere else!”

u Being a law firm is different than being a law office. A law office is just me 
getting through day by day with the help of a paralegal and a 
receptionist. Being a law firm means building a team with a shared mission 
and common goals. As organization requires a manager and a leader, 
the learning never ends.

u We now have a line item budget and the struggle is real! We know we live 
and grow or we fade away based on financial management.

u Accountant is our bookkeeper and accountability partner. This is a key 
member of the team.

u Develop a time phased plan and update frequently.
u Daily mission to follow the plan and make improvements.

Marketing

u This was a key and essential lesson we learned from one of the firms that 
we benchmarked.

u We hired their marketing firm and what a boost!

u Building a strong brand and protecting your brand.

u The challenge is investing the appropriate resources and measuring the 
return on our investment.
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Assessment and Training

u Technology: ever changing.
u Programs for each key area.
u File Management: Close and destroy as soon as possible.
u State Bar Assessment by Natalie Kelly: (Our goal is a semi-annual 

assessment.) Natalie’s assessment was a major contribution to our current 
success. Our success could not have happened without this support.

u Training/Education
u Essential

u Never ending
u Great return on investment

We are closer than we have ever 
been…

u We are on our way to becoming the law firm we chose to become.

u We are not there yet. We are a growing, thriving work in progress.
u We know where we want to be and have a road map that we change 

frequently.

u QUESTIONS?
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Basic Fastcase Training
Presented By:

Swalitha Richardson
Fastcase, Inc.
Washington, D.C.

STATE BAR SERIES



Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Basic	  Fastcase	  Training

Introduction	  to	  Legal	  Research	  on	  
Fastcase

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

What	  Is	  Fastcase?

q Founded	  in	  1999	  
q (A	  tech	  company	  that	  survived!)

q The	  mission	  was	  simple	  – create	  an	  
alternative	  to	  Westlaw	  and	  Lexis	  for	  
conducting	  research	  on	  primary	  law.

q This	  is	  not	  just	  a	  cheaper	  version	  of	  the	  
big	  two,	  but	  something	  entirely	  
different.	  

q We	  are	  now	  partners	  with	  30	  state	  bar	  
associations,	  over 800,000 subscribers.
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Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Why	  Fastcase?

q The	  principle	  behind	  Fastcase	  
is	  a	  lot	  like	  Google.

qMore	  automation,	  less	  leg	  work.	  
q Fastcase	  eliminates	  the	  “luck”	  

element	  of	  haphazardly	  finding	  
an	  important	  case	  early	  in	  your	  
research.	  

q Find	  cases	  on	  purpose	  instead.

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Streamlined	  Login

qSubscription	  users	  login	  directly
qBar	  association	  users	  click	  on	  the	  bottom	  link	  and	  
follow	  the	  instructions	  for	  your	  bar.
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Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

State	  Bar	  of	  Georgia	  
Members	  Access	  Fastcase	  for	  Free

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

LexBlog Integration

q “The	  LexBlog	  network	  is	  a	  platform	  for	  some	  of	  the	  nation’s	  
leading	  experts	  in	  law	  to	  report	  and	  synthesize	  legal	  news	  
and	  developments.	  And	  the	  collection	  of	  every	  day’s	  LexBlog	  
posts	  reads	  like	  the	  most	  compelling	  legal	  newspaper	  in	  
America.”	  	  Ed	  Walters,	  CEO	  of	  Fastcase
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Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Toggling	  between	  Fastcase	  6	  &	  7	  

FC6

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

My	  Research	  Home

“Sexual	  Harassment”
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Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Type-‐Ahead

qSuggested	  documents	  appear	  as	  you	  type	  in	  any	  
search	  box.	  Great	  for	  quickly	  pulling	  up	  a	  case.	  

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Advanced	  Search
q Click	  on	  the	  “Advanced”	  search	  link	  at	  the	  top	  of	  any	  page	  in	  Fastcase	  
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Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Relevance	  Customization

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Mix	  and	  Match	  
Jurisdictions	  and	  Document	  Types

q Select	  a	  
document	  
type,	  a	  
jurisdiction,	  or	  
a	  court	  level	  to	  
see	  options.

q Or	  mix	  and	  
match	  in	  any	  
combination.
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Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

State	  Filters	  
(searching	  across	  multiple	  libraries)

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Results	  screen
q Your	  search	  results	  are	  automatically	  sorted	  in	  order	  of	  relevance.
q Search	  results	  are	  “bottomless”	  with	  no	  need	  to	  click	  “next	  page”.
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Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Forecite

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Filters
q Focus	  your	  search	  with	  ease.	  
q Use	  the	  filters	  pane	  on	  the	  left	  

side	  of	  your	  results	  page,	  to	  add	  
search	  terms,	  or	  narrow	  your	  
search	  by	  jurisdiction,	  document	  
type,	  or	  court	  level.
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Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Tag	  Cloud

qOn	  the	  bottom	  left	  
of	  your	  results	  screen	  
is	  a	  semantic	  tag	  
cloud	  which	  allows	  
you	  to	  see	  words	  and	  
phrases	  that	  appear	  
frequently	  within	  
your	  current	  search.

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Interactive	  Timeline

q Appears	  at	  the	  
bottom	  of	  the	  
results	  page

q Allows	  you	  to	  see	  
which	  cases	  in	  your	  
search	  have	  been	  
cited	  the	  most	  and	  
gauge	  the	  
relevance	  of	  each	  
case	  immediately.
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Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Sorting	  Search	  Results

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Navigating	  Cases

q Use	  the	  highlight	  feature	  to	  find	  important	  information	  quickly.
q Easily	  navigate	  to	  other	  cases	  in	  your	  results	  list	  that	  display	  along	  the	  

left	  side	  of	  the	  case.
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Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Bad	  Law	  Bot

q A	  red	  flag	  at	  the	  top	  
of	  your	  case	  
indicates	  that	  the	  
Bad	  Law	  Bot	  has	  
found	  negative	  
treatment	  of	  your	  
case.	  

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Authority	  Check	  Report
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Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Outline	  View
q Click	  on	  the	  “Outline	  View”	  link	  at	  the	  top	  of	  any	  page	  in	  

Fastcase	  

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Statute	  Index
• Once	  on	  the	  outline	  view	  page,	  you	  can	  
navigate	  through	  the	  entire	  statute	  or	  code.
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Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Searching	  Statutes,	  Regulations	  and	  
More

Click	  here	  to	  search	  historical	  versions	  of	  
your	  statute,	  court	  rule,	  or	  regulation

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Statute	  Search	  Results

qManipulate	  your	  results	  using	  the	  same	  sorting	  tools	  
that	  are	  available	  for	  case	  law	  searches.
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Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

View	  a	  Statute	  Section
q View	  your	  results	  along	  the	  left	  side.	  
q In	  the	  upper	  left	  hand	  corner	  is	  the	  outline	  view	  button.	  

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Print,	  Download,	  or	  Save	  Documents

q These	  
options	  are	  
available	  at	  
the	  top	  of	  
each	  
Fastcase	  
document.
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Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Printing	  Options

q Fastcase	  allows	  
you	  to	  download,	  
save,	  and	  print	  an	  
unlimited	  amount	  
of	  primary	  law	  
documents.

q You	  can	  change	  
the	  number	  of	  
columns	  and	  file	  
format	  (Microsoft	  
Word	  or	  PDF).

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Add	  to	  Print	  Queue
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Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Add	  to	  Print	  Queue	  Continued

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Save	  Your	  Favorite	  Documents	  

qClick	  on	  the	  folder	  icon	  to	  add	  a	  document	  to	  
your	  favorites	  folder
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Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Retrieve	  Your	  Favorite	  Documents

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Organize	  by	  Bookmarking
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Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Email	  Documents

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Public	  Link	  — share	  with	  anyone

q You	  can	  share	  Primary	  
Law	  documents	  with	  
anyone,	  even	  if	  they	  do	  
not	  have	  access	  to	  
Fastcase.

q Just	  click	  Public	  Link	  to	  
open	  a	  new	  Public	  tab.	  
Share	  the	  web	  address	  
with	  friends,	  
colleagues,	  and	  clients.

Copy	  this	  address	  to	  
share	  with	  anyone	  for	  

free.	  
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Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Cloud	  Linking

qCloud	  Linking	  goes	  through	  the	  document	  you	  provide	  
and	  links	  all	  case	  citations	  to	  Fastcase	  public	  links

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Use	  “mobile	  sync”	  to	  pair	  your	  
accounts
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Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Mobile	  App

Georgia’s	  2018	  Solo	  &	  Small	  
Firm	  Institute

Customer	  Support
• Available	  8	  am	  -‐ 8	  pm	  EST	  

Monday	  through	  Friday
(excluding	  holidays)

1-‐866-‐773-‐2782

support@fastcase.com

Help	  – Live	  Help

CALL

EMAIL

LIVE	  CHAT
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To Plan, or Not to Plan: That is NOT
the Question
“Our goals can only be reached through a vehicle of a plan, in which we 
must fervently believe, and upon which we must vigorously act. There is 
no other route to success.”― Pablo Picasso

Strategic planning is not optional. Not a single thing of importance 
accomplished in this life was done without a strategic plan.
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Why plan?
• Make desired profits
• Develop the reputation you want; your brand
• Create the type of work environment/experience you 

desire
• Establish guardrails, stand up road signs and guide your 

steps
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Who should be involved?
Who is involved in the planning process is almost as 
important as making the plan. Even if you’re a solo, 
consideration of a planning team should be made.

• Firm Partners/Leaders
• Family members?
• Service providers?
• Staff?
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Who should you plan for?
Who are you planning for:

• The owners/partners
• Firm constituents (employees, staff, family, the 

industry)
• Next generation

This is ultimately a choice driven by the founders/owners, 
and there is no wrong answer. You can decide who you want 
to benefit from your law practice and how. 
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What are you planning to build?

Are you planning to build a job for yourself? Or are you 
planning to build an institution? 
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How will people recognize what 
you’ve built?

What will it be known for? What will be your niche? Will 
prospects be able to identify you when they have service 
needs you are able to deliver?
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Mission Statement
• Google: Our mission is to organize the world's information and make 

it universally accessible and useful.

• Coca‐Cola: To refresh the world in mind, body and spirit. To inspire 
moments of optimism and happiness through our brands and actions.

• Walmart: to save people money so they can live better.
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• Who are you as a firm?
• What is your fundamental 
purpose?

• Whom do you serve?
• What are your core values?

A mission statement is a 
simplified encapsulation of 
the law firm’s fundamental 
purpose.
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Vision Statement
• Google: To provide access to the world's information in one click.

• Nike: Bring inspiration and innovation to every athlete in the world.

• Alzheimer's Association: A world without Alzheimer’s disease.
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In 10 to 15 years, what will 
your firm be?

What will be your firm’s 
impact and reputation?

A vision statement is a short 
encapsulation of the 
destination of the firm. 
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Goals

Start with the end in mind. Let your mission and vision help 
develop true and practical long‐term goals, as well as short‐
term goals that reach your long‐term ones.
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Goals
Long‐term

In 2029 we will have [list groups], 
[number of attorneys], offices in [list 
locales and jurisdictions].

Short‐term
• We will identify three potential 

practice group leaders and initiate 
conversations within 24 months.

• We will establish a running list of 20 
associates of interest within 24 
months.

• We will develop a compensation 
plan that attracts talent necessary 
to achieve our goals.
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Short‐term Goals Continued
• We will establish a written criteria and formal process for 

adding partners and associates
• We will establish a written criteria and formal process for 

opening an office in another location
• Achieve recognition in 10 regional level publications fortifying 

the firm’s brand
• Others???
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STEP IV: MANAGEMENT & GOVERNANCE
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Structure

• Should management be designated to a person, committee or 
neither?

• Should practices have divisional management?
• Is management based on experience, clientele, management 

expertise, or something else? 
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Process

• What is the process for taking major action?
• How do you define major actions? 
• How do you implement major actions; communicate to employees 

of the firm.
• What is the process for settling ethical and professionalism 

questions?
• How do you handle revenue opportunities outside of standard legal 

service?
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Administration

• Will a practicing attorney be administrator? Or will this be a 
designated hire?

• Bookkeeping separate, or rolled into administrator role?
• Create job descriptions for any administrative positions
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Succession

A governance plan is only as good as a solid way to transition. 
Succession is necessary as a general matter, to ensure leadership 
energy remains fresh and innovative. Succession strategy is also 
necessary to prepare for unforeseen departures in key 
management positions.  
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STEP V: FINANCIAL MANAGEMENT:
The Money Subject is the Money Subject
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Profit Needs
• How much money must the firm net to satisfy the monthly 

household and living financial needs of the partners?
• How much money must the firm net to provide for the 

retirement needs of the partners?
• How much money must the firm net to provide for the 

desired luxury of the partners?
• How much money must the firm net to provide for any 

additional constituents determined by its partners?
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Revenue Plan
• Time management, means more when you charge for your 

time.
• Hourly, contingent, flat fees or all of the above?
• Target setting
• Target tracking
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Data Based Financials
• Assumptions are for failed and underperforming firms.
• Details, details, details.
• Place a value on everything and everyone. Components of 

your firm are either a cost center or a revenue generator, but 
never neutral.

• Honesty is the best policy. Be truthful and realistic when 
setting value to components of your firm, including yourself.
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Data Based Financials Continued
• Know the market, and where you sit in order to set rates.
• Consider individual expertise, practice elasticity/value, and 

firm resources that can be leveraged for client value.
• Do the same when it comes to setting compensation for staff 

hires.
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STEP VI: BRAND & MARKETING
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Who are you?
Ask the important defining questions to determine your brand.

– What are you good at?
– What have you accomplished?
– What are your values?
– What separates you from the rest?

Two most important questions?
– What do you want to be known for and why?
– What are you currently known for?
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How will you tell your story?
Determine the methods in which you will tell you story.

– Newsletters
– Presentations & Panel Discussions: Legal Education
– Ads
– Others???

Communicate your brand, not just what you make money 
providing.
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The Other Things That Matter
• Office space and location
• Resources acquisition, management and deployment
• Technology and innovation; adoption
• Continuing education
• Client intake and conflicts of interest policy
• Risk management and possible malpractice notification
• Attorney and staff evaluation policy
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STEP VIII: MONITORING 
& 

EVALUATION
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Is it working?

Your strategic planning is worthless without a process for 
monitoring it, evaluating it, and course correcting. Devote 
substantial time developing tracking and reporting procedures.
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Tracking
• Identify and leverage resources already designed to track 

components under your plan.
– Practice management software
– Bookkeeping software like Quickbooks, Freshbooks, Zoho Books, 

Quicken
– Customer relations management software
– Firm intranet features on enterprise software

• Create written record keeping and reporting processes for 
items there aren’t already set solutions for your plan, model 
them, and establish prompts.
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Reporting
Use the Securities Exchange Commission approach: 

– All major data points of your strategic plan should be reported not less 
than quarterly

– You should have an annual report
– All extraordinary events that are material to your plan should be 

reported in real time unless they occur very near a quarterly or annual 
report and can be reported then in a timely manner
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Pivoting
Become a statistician and scientist: 

– Review all reports, and the data contained therein with a discerning 
eye, and context 

– Develop 2 to 3 pivot options for places in your plan where you are not 
achieving your objectives

– Discuss pros and cons of each, and act on the data, not your feelings

Communicate fundamental changes to your strategic plan at the 
top of each year, at a minimum, and take action in the interim
when your quarterly and extraordinary reports indicate you 
should.
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STEP IX: LOGISTICS OF PLANNING
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Day, Time & Length
Schedule your strategic planning on a day, or across a couple of 
days that you can devote your full attention to it. 

You should allocate time sufficient to cover all of the topics 
previously addressed with bandwidth to absorb unexpected 
revelations, opinions, suggestions and obstacles.

Start early in the day. Plan for a full 10‐hour day (eight hours 
active planning, one hour lunch, and four 15‐min breaks).
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Location & Environment
Choose a venue that is conducive to productivity, yet relaxing. 
Windows always, and don’t be afraid to conduct part of your 
planning outdoors if weather permits.

Directions and parking instructions, snacks, easy access and 
directions to restrooms, wifi passwords and kitchens are a must.

Be flexible with respect to participants’ family obligations while 
maintaining discipline regarding focus.
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Pre‐work
• Develop and dispatch data gathering questionnaires and 

surveys not less than 2 weeks, but no more than 4 weeks 
prior the planning date.

• Be sure to bring:
– Financial statements
– Past marketing material, press releases, news articles
– Industry trends on compensation, revenue, technology and law

practice generally
– True costs on office space, postage, telecommunications, and other 

common law practice expenses
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Introduction 

 As with any other practice area of law, an estate planning practice requires the 

creation of a detailed strategic plan that allows your firm to provide the best results for 

your clients.  There is no one correct way of creating such a plan since each 

practitioner’s plan should be customized to their personal and professional goals and 

objectives.  This paper and presentation will provide an outline to help you create your 

plan and provide you with examples of how our firm has been able to manage our 

practice.    

Creating a Strategic Plan 

The steps involved in creating the strategic plan are (1) identifying your ideal 

client; (2) selecting the appropriate marketing programs and networking opportunities 

needed to target that ideal client; (3) establishing internal processes to ensure that the 

client experience and end-product are customized for the client; and (4) establishing 

procedures for engaging your clients for the long-term.  

Identifying your Ideal Client 

When first establishing a plan, it is wise to envision your ideal client.  This does 

not mean that you should not accept clients that do not automatically meet this 

particular profile.  However, this does allow you to fashion a plan that directly caters to 

attracting this type of client.  Any such plan will also attract other clients that you may 

find beneficial to your practice.  Some factors to consider in identifying this ideal client 

are that person’s geographic proximity to your office, their asset size, complexity and 
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structure, whether they are married or single, or whether they are elderly, young or 

middle-aged.  Although we are part of a larger firm (with offices throughout the metro 

area), our office is located in Conyers and therefore one of the factors we looked at in 

determining our ideal client was geographic proximity.  We consciously sought to attract 

clients from the five counties surrounding Rockdale County, which are DeKalb, Walton, 

Gwinnett, Henry, and Newton.  Even though our efforts are limited to residents of those 

counties, we have nonetheless attracted residents of other counties further west and 

east, including Fulton, Cobb and Barrow.  In addition, we understand the specific needs 

related to the elderly (elder law) and have decided that we would not initially focus on 

that group of individuals. 

Marketing and Networking Strategies 

Once you have a general idea about your ideal client, you would need to make 

sure that your marketing and networking efforts are in line with attracting this type of 

client.  Those strategies typically fall into one of two categories: (1) Business to 

Consumer (“B to C”) or (2) Business to Business (“B to B”).  The “B to C” strategy 

typically is where you firm markets directly to the end consumer (your ideal client).   

This includes such activities like hosting estate planning workshops or seminars, 

advertising in local papers or online (social media).  The “B to B” strategy typically 

involves marketing to and networking with other financial professionals such as 

financial advisors, insurance agents, and accountants.  We have found that engaging 

these professionals is not only helpful for referrals, but they may provide objective 

feedback, advice, and mentoring.  You may also utilize a hybrid structure that uses 
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pieces of each category.  For instance, our firm conducts seminars, but they are focused 

on clients of other financial professionals.  When referral sources (“B to B”) are the 

primary way of obtaining clientele, it is imperative to provide tokens of appreciation.  

However, due to the ethical considerations, you have to be careful about directly 

compensating a referral source for clients provided.  However, thank you cards or the 

occasional gift card should be sufficient.  This small gesture will aid in continuing to 

build the practice.  Other techniques are quarterly or monthly newsletters; social media; 

brochures; constructing an elaborate website with current information, including a 

description of the services provided, FAQS, forms, and links to provide assistance to 

anyone that visitor to the site.  These techniques will allow the firm to extend factual 

information to clients and referral sources through the internet.  Leveraging all 

resources to the full advantage is prime to obtaining an enriched client data base.  

Continuing to obtain clients will require an abundance of marketing, advertising, and 

networking. 

Whichever strategy or strategies you select for your practice, there are additional 

options that can help your practice.  Becoming aware of the local demographics, 

psychographics, and organizations will provide guidance as you determine your method.  

For instance, becoming engaged in your local community is a powerful way to achieve 

the goal of building a strong rapport with consumers and other professionals.  Forming 

any type of relation to a person is a stepping stone to a potential client.  Community 

involvement with local clubs, civic groups or non-profits provides a common link to the 

community.  For instance, your local chamber of commerce is an excellent source for 

networking.  This is particularly true if you are undertaking a “B to B” or hybrid strategy.  
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In addition, serving in any leadership role within these community organizations 

establishes reputable credibility. 

Establishing Internal Processes 

Setting up strategies to attract the right clients is important, however, you must 

ensure that you have internal firm processes in place to provide each client with a great 

experience.  Typically, the initial contact is through a telephone or email inquiry.  When 

first responding to a prospective client, it is always important to set expectations and 

show professionalism.  You must determine how many client meetings are involved in 

your estate planning process.  For instance, we have four or five meetings, depending on 

whether we are preparing a trust-based plan or a will-based plan.  They are typically our 

initial consultation, design meeting, signing meeting, and funding meeting.  It is 

necessary to schedule meeting appointments with sufficient blocks of time to address 

the client’s questions and concerns.  Giving your undivided attention, free from 

interruption, proves dedication to the client.  Listen carefully and take notes at each 

meeting.  Staying focused on the clients’ needs, and working toward a common goal, will 

earn trust and promote a bona-fide relationship.   

We have learned that a better educated client is a more motivated client.  We also 

offer an optional client workshop, at the beginning of our process, to better educate 

prospective clients on estate planning.  The client education continues during the initial 

consultation and is the beginning of a relationship with a potential client.  During the 

initial consultation, our purpose is to learn more about the client, continue to educate 

them on specifics regarding estate planning, and motivate them to complete the estate 
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planning process.  We discuss their concerns, goals, and objectives.  We have found it 

beneficial to offer this initial consultation as a free service.  However, due to the 

complementary nature of the consultation, we require is that the client complete the 

firm’s intake worksheet (or client questionnaire) and return it back to us along with any 

current estate planning documents, at least twenty-four hours prior to the meeting.  

After the initial consultation, an appointment should be scheduled for the design 

meeting.  At the design meeting we help customize and propose an estate plan for the 

client.  This meeting involves a review and comparison of their current plan (if any) with 

the recommended plan.  The recommended plan is based off of our analysis of the 

information provided both on the intake worksheet and gathered during the initial 

consultation.  At the design meeting stage is typically when we will provide a fee quote 

and handle any engagement documentation.   

Once a recommended plan is approved by the client, a signing meeting is 

scheduled.  This meeting will take place to execute the final documents.  It is necessary 

to ensure that the proper number of witnesses and/or notaries is present for this 

meeting.  If the recommended plan involves any type of trust, particularly a revocable 

living trust, we offer a final funding meeting.   The purpose of this meeting is to fund the 

trust by transferring all of the client’s assets into their trust.  It is recommended for the 

firm to initially fund the trust.     

In addition to the client meetings, your internal processes also involve other 

areas that should help support and enhance your client experience.  Having a 

professional and pleasant support staff is important.  Your staff member(s) should be 
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responsible for maintaining appointment schedules, acting as witnesses during signing 

meetings, preparing documents for each meeting, and doing some preliminary drafting 

of estate planning documents.  However, due to the financial constraints of running a 

practice, it is recommended to select employees that can perform multiple job duties.  

This will reduce the need for additional staff.  Also, since several of the steps involved in 

the estate planning processes are repetitive, the use of templates is also a good idea.  For 

instance, email templates can be used to send out the initial and follow-up emails to 

clients.  Our firm’s initial email template includes information about the firm and estate 

planning steps (meetings), an article on estate planning, an intake worksheet or 

questionnaire, and directions to our offices.   

To compliment staff involvement, your firm could also utilize computer software.  

Two types of software typically needed in an estate planning practice are Customer 

Relationship Management (CRM) software and Document Assembly software.  CRM 

software is a broad set of applications and software designed to help businesses manage 

customer data and customer interaction, access business information, automate sales, 

marketing and customer support and also manage employee, vendor and partner 

relationships.  The robustness and complexity of your CRM software selection will 

mainly depend on your budget and the computer literacy of you and your staff.  At our 

firm, we use Highrise HQ.  This is a web-based CRM that collects information on 

referral sources, clients and adds reminders for certain follow-up tasks.  Other CRMs 

include Salesforce, Microsoft Dynamics, and Nimbo.  In addition, Document Assembly 

software helps provide customized and well-drafted estate planning documentation.  

Our firm’s document assembly software is called WealthDocx and is provided as part of 
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our membership with WealthCounsel, Inc.  Finally, it is essential to create a procedure 

manual to include the precise steps needed to accomplish each phase of the estate 

planning process.  This will ensure consistency and will provide a more professional 

outlook to your firm. 

Engaging Clients for the Long-Term 

During the final client meeting (typically the funding meeting), it is also helpful 

to educate the client on the importance of keeping their plan up to date.  As the years 

progress, it is not uncommon for a client to need to make changes to an existing plan 

due to circumstances such as deaths, marriages, divorces or births.  A client 

maintenance program will provide resolution for necessary updates and funding of 

after-acquire assets.  An estate planning maintenance program allows the client an 

“affordable” means to communicate with your firm (to ask questions that may come up) 

and to provide information and documents necessary to keep the estate plan current.  

Each year or every other year, depending on a previous thought out timetable, the client 

should receive a reminder card and a review worksheet for their annual review.  If there 

are any changes or updates to a clients plan, you can update their existing plan as 

needed.  The proposal for a maintenance plan will provide lifetime clients.  To 

supplement your maintenance plan, you should include additional offerings such as 

regular newsletters, discounts on legal work, free offerings for family members, and 24-

hour online access to their estate planning documents.   
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Conclusion 

Running a thriving and prosperous estate planning practice requires dedication, 

commitment, and consistency.  Having the courage to take the first step and formatting 

a protocol is the beginning.  This protocol or plan first includes identifying your ideal or 

target client profile.  In addition, it is imperative for the firm to master an exceptional 

technique for marketing, advertising, and networking that will help you better target the 

ideal client.  The internal processes should help complement the external marketing 

efforts by ensuring that the client experience matches the expectations that have been 

set.  Once the estate plan has been completed, a program to maintain a client’s plan 

should be developed.   

The success of each firm depends on the individual, and cannot be determined or 

measured by another attorney’s success.  It was best said by two important men; 

Thomas Edison and Colin Powell.  “Many of life’s failures are people who did not realize 

how close they were to success when they gave up.” (From Telegraph to Light Bulb with 

Thomas Edison (2007) by Deborah Hedstrong, p. 22) and; “There are no secrets to 

success.  It is the result of preparation, hard work and learning from failure.”  (The 

Leadership Secrets of Colin Powell (2003) by Oren Harari, p. 164). 
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Before a mediation, most lawyers give a great deal of thought to the words they will say.  
They craft persuasive briefs for the mediator and outline their opening remarks.   

But very few think about how they can harness body language to make the mediation 
successful, even though anthropologist Ray Birdwhistell estimated that "no more than 30 to 35 
percent of the social meaning of a conversation or an interaction is carried by the words."i  Body 
language experts Allan and Barbara Pease reviewed thousands of videotapes of sales interviews 
and negotiations, concluding that “body language accounts for between 60 and 80% of the 
impact made around a negotiating table.”ii 

Using a basic understanding of body language, mediators and lawyers can create an 
atmosphere that will encourage parties to settle, can read what the participants are thinking, and 
ultimately can help steer the mediation toward settlement.  

Creating an Atmosphere That Encourages Settlement 

To make the most of mediation, the atmosphere needs to encourage the parties and their 
lawyers to settle.  By picking a mediation service that handles the basics, like comfortable chairs 
and conference rooms, snacks and meals, the lawyer is free to focus on how the parties interact. 

Beyond the Firm Handshake 

Attorneys have been schooled to give a firm handshake, but the way they offer that firm 
handshake conveys a message to the person they are greeting.   

A person who offers his hand with his palm turned at least partially downward is forcing the 
other person to assume a submissive position with the palm facing up.  Being dominant types, 
most attorneys instinctively offer their hands in the dominant position, without giving any 
thought to whether it helps or hurts the cause.  But in a mediation, where the goal is to get the 
case concluded, it might make more sense to create a cooperative atmosphere by offering a 
handshake of equality, where both people’s palms are facing to the side.  If the goal is to 
apologize, it might be worth offering a submissive handshake. 

Seating Arrangements 

At mediation, typically the mediator sits at the end of the table and the lawyers sit directly 
next to the mediator and across from each other, leaving the clients to sit further from the 
mediator and across from each other.  Occasionally a mediator will ask the two clients to sit next 
to him or her.  But in most cases, neither approach creates the best atmosphere for resolving the 
case.  
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According to research by body language experts Allan and Barbara Pease, people sitting 
directly beside one another become more cooperative, and the feeling also spills into the 
relationship between the person sitting at one end of the table and the person sitting next to him, 
but along one side of the table.  People sitting directly opposite each other, however, tend to 
become more competitive, defensive, and entrenched in their views, as the table reinforces the 
barrier between them.  People sitting cattycornered away from each other tend to be somewhat 
neutral or indifferent to one another. 

 
The mediator should sit at the end of the table, since the mediator needs to gain the 

confidence of every participant.  But putting the lawyers across from each other, and the clients 
in the same confrontational position, usually will not be the best solution.  The parties likely have 
some history, and the feelings between them may fall anywhere from tense to outright hostile.  
Frequently the lawyers also have developed friction between them, having gone through a 
fractious and competitive litigation process.  

 
With a few exceptions (such as when both clients are new to the mediation experience), it 

usually will make sense to put the client with the least mediation experience next to the mediator, 
since that client will need the most encouragement to engage in the mediation process.  But 
instead of seating the other client directly beside the mediator, the lawyer for the other side 
should be seated directly by the mediator.  The lawyers and the clients will then be in positions 
that are neutral and not oppositional with each other.   

 
Reading the Body Language of the Other Side 

 
Like businesspeople negotiating a deal, mediation participants will telegraph whether they 

are closed or open to ideas, whether they are lying or hiding information, and whether they 
intend to walk away.   

 
But in business negotiations, the parties typically spend the day together as they work out a 

deal, and they can witness the other side’s body language firsthand.  Mediations, on the other 
hand, involve disputes and lawsuits, not deals; in a nod to the tensions that typically run high, in 
most cases mediators find it is more productive if the parties are separated for most of the day. 

 
That critical difference means that the mediator has a heightened need to be attune to body 

language.  The mediator has the job of delivering tough messages, diplomatically pointing out 
the flaws in a case, and softening the blow of unpalatable offers and demands.  To succeed, the 
mediator needs to gather information beyond the words the parties say. 

 
Closed vs. Open Body Language 
 
When a person uses open body movements, he is listening and engaged.  But when he starts 

to fold his arms across his body and cross his legs away from the speaker, he may be 
telegraphing that he does not like what is being said.  The situation is even clearer if the person 
clenches his hands:  
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Research into the Hands Clenched position by negotiation experts Neirenberg and 
Calero showed that it was also a frustration gesture when used during a negotiation, 
signaling that the person was holding back a negative or anxious attitude.  It was a 
position assumed by a person who felt they were either not convincing the other 
person or thought they were losing the negotiation.iii 
   

The Peases found that the higher the person held his clenched hands, the more intense his 
negative attitude. 

 
Even if the person is crossing his arms simply for effect, his closed position can hurt the 

chances the mediation will succeed.  Studies show that a person in a closed position will retain 
38% less of what is said.iv   

 
It may be pointless continuing your line of argument even though the person could be 
verbally agreeing with you.  The fact is that body language is more honest than 
words.  Your objective should be to try to work out why they crossed their arms and 
to try to move the person into a more receptive position.v 
 
To get the deal done, the mediator and the lawyers need to communicate that they are open 

and receptive to settlement by maintaining open body language and using gestures with their 
palms facing up.  They should nod frequently while others are speaking.  They also need to pay 
attention when someone closes off his body, and take steps to get that person re-engaged in the 
discussion — before making the next offer or demand. 

 
Spotting a Lie 
 
Was that really the least the plaintiff would accept?  Does the defendant actually have 

evidence no one else knows about?    
 
People have less control over everyday, automatic gestures than they do over their words.  By 

keying in to the body language, lawyers may be able to spot someone who is lying even when 
the person’s words sound believable.   

  
Savvy attorneys should watch for any hand-to-face gesture, which could mean that a person 

is lying or at least holding back information.  For example, a person may cover his mouth, touch 
his nose, rub his eye, or grab his ear.  The person may scratch his neck, pull on his collar, or gulp 
several times.vi   His legs may start to move or twitch, or conversely may suddenly go still.vii  He 
may cross and lock his ankles when he is holding back important information.viii  If a person says 
he understands your point of view but simultaneously shakes his head noix or pretends to pick 
imaginary lint from his clothing,x he probably disagrees with you.   

 
Ready to Make a Decision - or Leave? 
 
When a person leans forward, one hand on one leg and the other elbow on the other leg, he is 

showing “seated readiness.”  The Peases called seated readiness “[o]ne of the most valuable 
gestures a negotiator can learn to recognize,” xi because it marks the point at which the listener is 
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ready to make a decision.  But if the person leans forward with both hands on his knees or 
gripping the chair, he is ready to leave — a far different message, and one the mediator and 
lawyers need to handle completely differently.xii 

 
Using Body Language to Influence the Mediation 

 
Because body language is so powerful, lawyers, clients and mediators can use it to encourage 

suits to settle.  By mirroring and smiling to establish rapport, bringing visual aids, and making 
apologies more effective, mediation participants can increase the chances of winning a favorable 
outcome at mediation.  

 
Mirroring 
 
Scientists have discovered that the human brain has a “mirror neuron system” that allows a 

person to mirror the actions and behavior of someone else.  This neuron system allows one 
person to intuit the feelings of another, and to empathize and experience similar emotions.xiii  
“Studies into synchronous body language behavior show that people who feel similar emotions, 
or are on the same wavelength and are likely to be experiencing a rapport, will also begin to 
match each other’s body language and expressions.”xiv 

 
Mirroring may be innate, but it also can be a tool to build rapport in a mediation. “It is 

possible to influence others by mirroring their positive gestures and posture.  This has the effect 
of putting the other person in a receptive and relaxed frame of mind, because he can ‘see’ that 
you understand his point of view.”xv 

 
The Old-Fashioned Smile 
 
Negative emotions run high at mediations, but as simple a thing as smiling can relax the 

participants and make a settlement more likely.  According to research by Professor Ulf Dimberg 
at Uppsala University in Sweden, the human face instinctively reacts to a happy or angry look on 
another person’s face.  In fact, even people who are trying not to react to someone else’s 
expression “could not avoid producing a facial reaction.”xvi 

 
Businesspeople talk about ‘emotional contagion,’ and tout a “strong correlation between 

smiling and positive business outcomes.”xvii  “[S]miling at the appropriate time, such as during 
the opening stages of a negotiating situation where people are sizing each other up, produces a 
positive response on both sides of the table that gives more successful outcomes and higher sales 
ratios.”xviii   

 
 Don’t try to fake your way through the smile, though.  A genuine smile, known as the 

Duchenne smile, “involves both voluntary and involuntary contraction from two muscles: the 
zygomatic major (raising the corners of the mouth) and the orbicularis oculi (raising the cheeks 
and producing crow's feet around the eyes).”xix  Many people can spot a fake smile.xx 

  
Visual Presentations Persuade 
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The business world is quantifying what lawyers have known all along: humans are more 
persuaded by what they see than what they hear.  According to a study at the Wharton Research 
Center, when a business presentation includes visual aids, retention zooms from 10% to 50% and 
the average meeting is shortened from 25.7 minutes to 18.6 minutes.xxi  So attorneys should 
curate their strongest exhibits and use them at strategic points during a mediation.  

 
Rethinking the Apology 
 
According to studies by Professor Jennifer Robbennolt of the University of Illinois College 

of Law, a defendant who apologizes may whittle down the size of the amount he has to pay.  
Robbennolt found that claimants who received apologies “judged an offer as being more 
adequate, felt less need to punish the other party, and were more willing to forgive than were 
participants who did not receive apologies.”xxii  Furthermore, they were more likely “to accept a 
particular settlement offer.”xxiii   
 

Attorneys sometimes advise their clients to take advantage of mediation to offer an apology, 
in hopes it will placate an angry plaintiff and decrease the amount it takes to get the case settled.  
But in most cases, the apology is weak and ineffective.  The defendant sits directly opposite the 
plaintiff, legs spread and elbows on the arms of the chair.  He gazes away from the plaintiff as he 
mumbles a half-hearted, defiant apology.  Nothing about his body language suggests he really is 
sorry.    

 
If the client has decided to make an apology, why not coach him on how to use body 

language to support his goal?  He should start the mediation by offering the plaintiff a 
submissive handshake, and when he apologizes he should avoid looking cocky and letting his 
body language bely his words.  He should put his elbows inside the chair, not on the arms, and, 
with palms facing up, offer his apology while looking directly at the plaintiff.   

 
Conclusion 

 
By virtue of their training and natural skill set, lawyers tend to be excellent verbal 

communicators.  By adding in an understanding of body language, they can help their clients 
favorably settle cases at mediation. 
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Successful Solo & 
Small Firms
How small law firms can build the law 
practice of the future.

About this presentation. Our goal today is to help you take action on the challenges 
you face in your law firm—the obstacles you need to you need to move past to 
accomplish your goals for your law firm. We’re going to do that by (1) discussing the 
challenges solo and small firms say they face, (2) identifying the obstacles preventing 
firms from taking action to move past those challenges, and (3) giving you a free 
tool—the Small Firm Scorecard—that will help you attack your challenges 
methodically. We’ll also cover some concrete tasks you can do as soon as you get 
back to work so you can leave here with some momentum!

You can get your score at lawyerist.com/scorecard.
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Backdrop
The trends shaping the practice of law.

The practice of law is being shaped by three major trends:

1. Downward pressure on fees. This began in 2008, which is about when the 
American economy tanked, leading to the Great Recession, for the simple 
reason that people and businesses had less money to spend. It continues for 
a variety of more complicated reasons.

2. Changed consumer expectations and preferences. The traditional law firm 
business model looks increasingly strange in the modern economy. It looks 
increasingly anachronistic next to services like Amazon Prime, Uber, Bird, and 
yes, LegalZoom. In fact, most products and services are moving online and 
onto our phones, delivering on demand, and are built with a strong emphasis 
on user experience design.

3. The rise of lawyer alternatives. Corporations are expanding the in-house 
legal departments (“corporate DIY”) and capturing legal knowledge in digital 
systems. Discovery is increasingly handled by computers rather than contract 
lawyers and young associates. Clients can solve some legal problems on their 
own, or with a little help from an online service or a brief communication with a 
lawyer. In fact, in family court 70–80% of litigants are unrepresented. Maybe 
they don’t need or want a lawyer.

If you have the impression that people will do everything they can not to hire a lawyer, 
you aren’t far off. Consumers don’t seem to want what traditional law firms are selling, 
certainly not at the price traditional firms are asking, and are therefore willing to try 
other things.
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The challenges faced 
by small law firms.

When asked about the challenges they face, solo and small firm lawyers tend to cite 
three things above all: (1) getting clients (marketing and business development), (2) 
getting paid (billing and collections), and (3) getting things done (administrative tasks, 
including keeping up with technology).
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2017 Legal Trends Report (Clio)

For example, here’s the most recent Clio Legal Trends Report, which includes a 
survey of over 3,000 legal professionals. Respondents said they spend, on average, 
about three quarters of a typical work day—6 hours—on non-billable tasks. Of that 
time, respondents said they spend a third on business development. They spend 
another 27% of their time on office administration and configuring technology. And 
they spend 21% of their time on billing and collections.

Note: “billable time” doesn’t necessarily mean that the time was billed by the hour.
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2017 State of US Small Law Firm (Thomson Reuters)

Or let’s consider the 2017 State of US Small Law Firms report from Thomson 
Reuters. It asked about challenges rather than time spent, but the answers should 
look familiar: getting clients, getting paid, and getting things done. (The report doesn’t 
break out the challenges in as much detail as in part years, but challenges related to 
getting paid are usually among the top challenges cited.) As you might expect, 
Thomson Reuters also found that more successful firms spent less time on 
administrative tasks and more time on billable tasks.
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But most firms 
aren’t doing 
anything about it. 
Why not?

In the Thomson report, the vast majority of firms that identified a challenge were not 
doing anything to address it. Similarly, the Clio numbers haven’t changed much from 
last year. At first glance, that seems baffling, but we’ve got a theory …
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(a) They don’t care.
Apathy is real.

Many lawyers see no pressing reason to do anything. They aren’t feeling pressure 
from clients and are either ignorant of or don’t care about the trends shaping the 
practice of law. Some surely think we are just plain wrong about those trends and 
believe that the traditional law practice business model remains competitive.

There isn’t much to be done for these lawyers, but let’s revisit those trends, just in 
case.
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Why you should 
care.
1. Downward pressure on legal fees.
2. Changed consumer expectations.
3. The rise of lawyer alternatives. 

Remember that these are the major themes facing lawyer building practices for the 
future. Your current and future clients want to spend less, expect more, and have 
alternatives. If that isn’t an antidote to apathy, then you probably won’t be interested 
in the rest of this presentation.
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(b) They can’t do 
anything about 
those challenges.
Not yet, anyway.

But surely there are also lawyers who understand the challenges they face and still 
aren’t taking action on them. The reason, we think, is that in order to address those 
challenges, you need a healthy, well-functioning team that can set goals, be strategic, 
and measure progress. Many firms don’t, and we have the data to back that up.
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1. Many firms aren’t tracking key metrics.

2. Many firms don’t have clear roles and responsibilities.

3. Many firms don’t have a competitive strategy.

4. Many firms don’t have a marketing strategy.

Source: The Small Firm Scorecard.

Underlying Issues

Here is what we know from the Small Firm Scorecard.

1. Many firms aren’t tracking key metrics, so they can’t measure progress.

2. Many firms don’t have clear roles and responsibilities, so they don’t have a 
well-functioning team. 

3. Many firms don’t have a strategy to be competitive in their markets.

4. Many firms aren’t even strategic when it comes to getting clients.

Just to be clear: this is how solo and small firms evaluate themselves, and these 
items represent the consistently lowest scores we see on the Small Firm Scorecard.
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The Small Firm 
Scorecard
(Basic business competence.)

About the Small Firm Scorecard. The Small Firm Scorecard is a tool, but it’s also 
our answer to the questions we’ve been getting for years about what it takes for a 
solo or small firm to be successful. It covers all aspects of a successful small firm. If 
you give your firm an A or B on the Scorecard, it is on the right track. If you don’t, 
you’ve got work to do, and the Scorecard can serve as your roadmap.

It’s probably easiest to learn about the Small Firm Scorecard by taking it, so let’s give 
you a preview.
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For each question, rate your firm on a 
10-point scale (0–10).

Let’s predict your score.

After we reached the point where we had a statistically significant number of 
Scorecards, we engaged a couple of data scientists to help us identify some trends. 
They identified 6 questions that are highly correlative of a firm’s final score. Use the 
card in front of you to give yourself a score of 0–10 on each of the following 
questions.

First, a few instructions:

1. There are different questions for solos versus small firms. The questions for 
solos are on the left, while the questions for small firms are on the right.

2. If a word is subjective, like reasonable, define it based on your subjective 
value.

3. If you aren’t sure whether we are using a word the way you understand that 
word, use your own understanding. If you aren’t sure what a term means, give 
yourself a 0 (and make a note to learn the meaning).

After we’re done, you can fill in the card and leave it with me, and we will remind you 
to take the full Scorecard. Or you can take it with you as a reminder to yourself.
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Solos

My firm's mission and values are 
clear and documented.

Small Firms

Our long-term goals are ambitious, 
important, clear, and shared by all.

Let’s predict your score. Question 1 of 6.
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Small Firms

Everyone at our firm is working on 
projects and short-term goals that 
are connected to our long-term goals.

Solos

I study trends that will affect my firm 
and clients and I incorporate what I 
learn into my strategy.

Let’s predict your score. Question 2 of 6.
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Solos

I am working on projects and 
short-term goals that are connected 
to my long-term goals for my firm.

Small Firms

Our firm's reputation in our 
community reflects the brand image 
we are trying to convey and the 
unique value we provide to clients.

Let’s predict your score. Question 3 of 6.
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Small Firms

We draft client communications and 
legal documents in a reader-centric 
way, with emphasis on plain 
language and readability.

Solos

My firm is mobile. I can use mobile 
technology to work productively and 
securely from outside the office.

Let’s predict your score. Question 4 of 6.
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Small Firms

Our firm has a culture that reflects 
our values.

Solos

I have conducted a data security 
threat assessment and I have an 
up-to-date threat model and a written 
security policy.

Let’s predict your score. Question 5 of 6.
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Small Firms

Everyone in our firm is allowed, and 
actually uses, a reasonable amount 
of vacation or paid time off.

Solos

My prices, rates, or fees are designed 
around goals and needs of my clients 
and benchmarked with my 
competitors.

Let’s predict your score. Question 6 of 6.
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A/B = 48+
If your score is 41 or below …

If you got an A or B, you will probably get an A or B on the actual Small Firm 
Scorecard, and that means you’ve almost certainly got a very healthy law firm.

If you got a C (42–47), you are still probably doing pretty well. If you got a D or F (41 
or below), then you’ve got work to do.

Note that the grade doesn’t necessarily mean you aren’t making money. There are 
plenty of D and F firms that are doing quite well. For now. I’ve already told you that, 
with a very few exceptions that prove the rule, we think those are dead firms walking.

So here’s how to think about your predictive score.
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Either …
1. You probably don’t agree that law firms should be run 

like a business, or you think the Scorecard is focused on 
the wrong things.

2. You do think law firms should be run like a business, 
and you agree you’ve got work to do. Keep listening.

If you’re in the first category and you are still listening/reading, it’s okay to get up and 
move to another session. You probably aren’t going to be engaged with the rest of 
this presentation. But if you are curious, then by all means keep listening/reading.

If you are in the second category, you are probably going to want to stick around, 
because we’re going to go over some of the things you should start working on as 
soon as you get back to work tomorrow. Ands you will obviously find a lot of free help 
and resources and other lawyers working on the same thing if you visit 
Lawyerist.com.
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Key Concepts for Small Firms
Goals

Strategy

Technology

Client Acquisition

Systems & Procedures

Client-Centered Services

Finances

People & Staffing

This is an outline of the Scorecard topics, which are also the things solo and small 
firms need to be focused on to build a health law firm business that can grow and 
succeed. First, the umbrella topics of goals and strategy, which every firm needs. As 
we have already seen, many firms don’t have some of the essential strategies 
(competitive and marketing). Or their strategies need work. The righthand topics get 
into the details. Many firms also struggle with Client Acquisition and People & 
Staffing.

These concepts are business skills that innovative solos and small firms are good at. 
They are business skills you need to get good at if you want to grow and be 
successful.

Growth doesn’t need to mean “get bigger,” by the way. It means growing towards your 
goals, whether your goals are to work remotely from Southeast Asia, double your 
firm’s revenue, or just take a vacation before the end of the year. Having goals and 
driving towards them is what growth is all about. And innovation is really just about 
having more ambitious goals.
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Goals
What are your life and career goals and is 
your firm helping you accomplish them?

Goals are, ultimately, the reason you are working for your firm. We didn’t include 
personal life and career goals in early drafts of the Scorecard, but it quickly became 
clear that personal goals are a necessary frame for the rest of the Scorecard 
questions. If you give your firm an A but it isn’t helping you accomplish your personal 
goals, it may be time to move on. The opposite is also true. If you give your firm an F 
but you are accomplishing your goals, maybe it doesn’t need work after all. We think 
the second scenario is pretty unlikely, but we admit it is possible.
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Strategy
Does your firm have ambitious long-term 
goals and a business model built around 
solving clients’ problems? Do you have a plan 
for accomplishing those goals?

Your strategy gives you focus and clarity. It should be built around your vision and 
values, and measured by your goals. Imagine that instead of confronting business 
challenges, you need to cross a rocky stream.

● Vision. You standing on the other side of the stream.
● Strategy. Stepping from rock to rock until you are across.
● Tactics. Selecting flat, dry rocks whenever possible and avoiding wet, slippery 

rocks.
● Goals. Get a third of the way across without getting wet, then two thirds, then 

reach the opposite bank.
● Values. Always look before you leap.
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Technology
Does your firm use technology strategically? 
Are you paperless, mobile, and secure? Is 
everyone at the firm competent with your 
tech tools?

Technology is an important tool of the modern lawyer. While individual firms’ 
technology strategies may vary, it’s essential that your firm is paperless, mobile, and 
secure. And since technology is only effective if people know how to use it, everyone 
at the firm must be competent with the firm’s chosen technology tools.
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Client Acquisition
Does your firm have a plan for getting clients 
and tracking the effectiveness of marketing 
efforts?

Your client acquisition plan should be deliberate, not haphazard. That means creating 
a plan, setting goals, and tracking the effectiveness of your efforts. Lawyers frequently 
ask “Does _____ work?” The truth is that everything works. But everything doesn’t 
work for every firm. And badly executed experiments (like many lawyers trying out 
social media marketing) will always fail. The way to find out if _____ works for your 
firm is to learn how to do it, track key metrics, and measure your results.
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Systems & 
Procedures
Are your firm’s procedures documented, 
updated, and followed? Do you follow a 
project management methodology?

The backbone of your law firm should be a set of systems and procedures that guide 
everyone in their work. Treating your law firm business like a system means you can 
tweak the system for optimal client service. If you don’t have a system, all you can do 
is try harder, one client at a time. You should also follow a project management 
methodology for managing your business projects, if not your client files.
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Client-Centered 
Services
Is your client service model (intake, on 
boarding, and representation) designed 
around your ideal client? Do you capture 
feedback?
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Finances
Is your financial strategy aligned with your 
long-term business goals? Are your billing 
procedures designed so you get paid on time?

Law firm growth comes down to money, as you might expect, but not exactly in the 
way firms often operate. If you take all the profits out of the firm, the way firms 
traditionally do, there’s nothing left for investing in growth. Make sure your financial 
plan is aligned with your long-term goals, including your billing procedures, cash flow 
management, and spending controls.

Chapter 40 
29 of 55



People & Staffing
Do you hire, manage, and fire based on a 
“right people, right seats” model? Do you 
promote inclusion and work-life balance?

“Right people, right seats,” means finding people who are a good fit for your 
company’s vision and values, and a good fit for the job you need them to do. Hiring, 
managing, and firing based on your values makes it much easier to build an effective 
team and accomplish your goals, but it’s hard for many firms that are reluctant to turn 
away any partners or associates with a big book of business. But it pays off. Speaking 
of values, law practice includes people of all genders, races, orientations, and 
abilities, and your firm should reflect that. Make sure your hiring process and firm 
culture are welcoming to all. If you need another reason to work on inclusion, there is 
increasing evidence that diverse teams have a competitive advantage over 
homogenous teams. 

Work-life balance is just a no-brainer. Your firm will be more productive and profitable 
if your people aren’t working themselves to the bone.
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Here’s Where Lawyers Rate Their Firms Lowest
● We use a set of key performance indicators (KPIs) to monitor the health of 

our firm and help us predict our future success. Our KPIs are regularly 
updated and reported.

● We have a written organizational chart that includes everyone in the firm 
and their actual reporting structure.

● Our firm occasionally conducts a competitive analysis and adjusts our 
strategy to win our market.

● We have a written marketing plan and we use objective data to determine the 
success of our marketing activities.

Earlier we pointed out that from the Small Firm Scorecard, we know where lawyers 
rate their firms lowest. These are the actual questions from the Scorecard, and the 
average self-assessment for each is less than 2 out of 10.

If you stop to think about it, these are fundamental questions the go right to the heart 
of whether your firm is a business you can improve over time, or just a place to work.

Chapter 40 
31 of 55



Before we tackle 
those, let’s make 
sure we’re putting 
them in context.

We’re going to get you started on KPIs, your org. chart, your competitive strategy, and 
your marketing plan, but first let’s make sure we have a context for them. To do that, 
we’re going to spend a little time making sure you have identified your own goals for 
your life and career, because if you aren’t clear on your goals and if your firm isn’t 
helping you accomplish them, you probably need to work on that before you start in 
on things like KPIs and competitive strategy.
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Goals

While the Scorecard is a great way to gauge the health of your firm, your score by 
itself does not really reflect whether the firm is a good fit for you. That’s why the first 
three questions concern your goals, and whether the firm can or will help you achieve 
them. Because if your firm can’t help you achieve your goals, it’s time to change the 
firm, if you are in a position to do that, or find another firm. And in that case, the rest 
of the Scorecard may not be all that relevant until you and your firm are better suited 
to one another.
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Setting SMART Goals
Specific

Measurable

Achievable/Realistic

Relevant

Time-Bound

When setting goals, it helps to set realistic goals and to describe your goals in terms 
of objective criteria. The trouble with non-specific goals is knowing whether you 
achieved them. Did you get rich? It depends on what you meant by rich when you set 
the goal. Are you happy? That’s even harder to tell. Define your terms, your metrics, 
and your deadline.

Specific. Your goals should be clear. Describe them using objective criteria.

Measurable. Define your goal in terms of numbers so you can measure whether you 
achieved it.

Achievable. Set ambitious goals, but not impossible ones.

Relevant. Your goals should be relevant to your firm.

Time-bound. Set a deadline for each goal.
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4 Goals You Should Set
1. How much money you want to make.

2. How many hours you want to work (including vacations).

3. The kind of work you want to be doing.

4. The impact you want your work to have in the world.

Your work has to support your life, and that means you need to take home enough 
money to have a life. Your work also has to leave you with time to have a life. It’s 
okay to work hard; it’s not okay to work all the time. So specify the time you are willing 
to commit to work. Are you satisfied with your job, the people you work with, and your 
clients? And if you want your work to matter in the world, how will you measure its 
impact?
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Is your firm helping 
you accomplish your 
goals?
Will it? Can it?

Asking yourself these question is a simple way to get perspective on your life and 
career and clarify your decision making. If your firm is helping you achieve your goals, 
great! If your firm isn’t going to help you achieve your goals, it’s time to acknowledge 
your firm is a dead end (or at best, a means to an end) and it’s time for you to make 
some decisions. If you own a small firm or you are on the leadership team, a 
leadership retreat is probably in order. If you are solo or an employee, schedule some 
personal time. In either case, you need time to take stock and do some strategic 
planning.
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KPIs
The numbers that matter to your firm.

KPIs tell the story of your firm’s health, measure your progress towards your goals, 
and predict the future of your firm. For example, your marketing metrics should predict 
your intake metrics, which should predict your case load metrics, which should predict 
your revenue metrics. By keeping an eye on your KPIs, you identify potential 
problems and make adjustments before they become actual problems. And when you 
work on your firm, trying new systems or tools, or tweaking existing ones, your KPIs 
will help you figure out whether they worked or not.

Here are 7+ KPIs you should probably be tracking …

Chapter 40 
37 of 55



Cost of acquiring a 
client.
Marketing time & expenses ÷ new clients = 
CAC

Here’s how to calculate the cost of acquiring a single client:

1. Add up all your advertising and marketing expenses over a given time period. 
Don’t forget to include the reasonable value of your time spent networking, 
speaking, and on social media. If you are doing those things instead of client 
work, it is costing you money and you should count it as a marketing expense.

2. Divide by the number of new clients during that same time period.

The result is your cost of acquiring a single client. It’s also a good idea to break down 
your marketing expenses into categories so you can identify what works and doesn’t.
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Potential client 
contacts.

Keep track of the number of potential clients who contact your firm. You may also 
want to keep track of qualified and unqualified potential clients. In other words, are 
they contacting you about your core practice area and willing to pay (qualified), or are 
they contacting you about a practice area you don’t handle, or looking for free advice 
(unqualified)?

You should also keep track of the sources of your potential client contacts, to help you 
identify your most effective marketing efforts. If you get a lot of potential client 
contacts from your speaking engagements, for example, but few of them are qualified, 
you might want to change your speaking strategy or spend your time and money on 
other marketing efforts.
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New clients.

The raw number of new clients during a given time period is an especially key 
performance indicator. However, you may want to add context to this number. For 
example, if the value of your matters is highly variable but predictable at this stage, 
you may want to track the total or average new client value. But if your average new 
client value is fixed, or tends to fall in a narrow range, the raw number of new clients 
may be all you need.
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Accounts receivable.

You can track AR in at least two important ways. (1) Bills sent this month. Your bills 
sent represent future revenue. (2) Overdue bills. If your bills aren’t getting paid, 
however, you aren’t getting any revenue.
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Utilization and 
collection rates.

Utilization rate is the time billed (or its cash value) divided by the time available (or 
its cash value). If your firm has a billable hours requirement or target, use that in your 
calculation. Otherwise, use your time commitment (i.e., 40 hours per week).

Collection rate is the cash value of the time billed divided by the amount you actually 
collect on those bills. This will reflect any write-offs and uncollected bills.

If you don’t bill by the hour, your utilization and collection rates can help you 
understand how well your fees are structured.
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Cash on hand.

It’s just good to know. Set your target so that you have enough on hand to cover any 
upcoming payments.
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Net Promoter Score 
(NPS)
“On a scale of 0 to 10, how likely are you to 
recommend our firm to a friend or family 
member?”

Net Promoter Score is a single question you can use as shorthand for measuring 
people who are helping you grow through referrals (promoters) against the number 
who are slowing your growth (detractors). The question is this: “On a scale of 0 to 10, 
how likely are you to recommend our firm to a friend or family member?”

To calculate NPS based on the answers, use the total number of responses to 
calculate the percentage of promoters (9 and 10), neutrals (7–8), and detractors (6 
and below). Your NPS is the percentage of detractors (0–6) minus the percentage of 
promoters (9–10). NPS can range from -100 to 100. If it is positive, great! If it is 
negative, it’s a problem.

It’s useful to add a second question like “Why did you give us that rating?” or “What 
would we have had to do in order to earn a 10 from you?” so you can learn how to 
improve your score.

Don’t wait until the end of the representation to survey your clients, because then you 
can’t improve their experience. Ask a month into the representation, and then every 3 
months or so, including after you close the file. Then you can act on what you learn, 
and turn more of your clients into promoters.
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More KPIs …

Once you start keeping an eye on your key metrics, you will almost certainly want to 
know more. For example, which marketing efforts result in the highest value clients? 
Do clients pay faster if you add a Pay Now button to your electronic invoices? Which 
employees, teams, or lawyers have the highest NPS? How are utilization rate and 
productivity related? Etc.

Try out other KPIs, but keep the total number you track to a reasonable number that 
actually help you determine the future health of your firm.
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Organizational 
Chart
Yes, solos too.

In order to make decisions about your firm, you need to be clear about roles, 
responsibilities, and accountability. For example, many firms rate themselves poorly 
on having a written marketing plan. Who at your firm is responsible for doing that? 
Who is responsible for carrying out the plan? Who will collect the data for KPI 
reporting? Who will be accountable if the KPI targets are not met?

An organizational chart is useful even if you are solo and your name will be in every 
box. It is eye-opening to map out all the hats you wear, and it can help you spot areas 
where you could use some help.
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Competitive 
Analysis

If someone with a problem you can solve doesn’t contact you, who do they contact? 
Another lawyer? A DIY website? Their local library?

What do they offer that you don’t? What do they cost compared to your fee? How do 
they advertise?

Doing a competitive analysis means getting answers to questions like these—and 
more—that help you understand your market and your firm’s place in it. Once you 
know the answers, you can build a strategy to be competitive in your market. Here are 
some ways to do competitive research …
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Check your target 
keywords.
With a third-party tool or your browser’s 
private/incognito mode.

One of the first places people look for a lawyer is online, whether by searching for 
answers or searching for a lawyer. So what websites are they finding? (By the way, 
over 60% of searchers click one of the first three results, and the second page of 
search results is all but invisible. Only 5% of searchers look at the second page of 
search results.)

If you aren’t sure what keywords to check, ask your clients what they searched for. Or 
use a tool like Moz or Ahrefs to see what your competitors’ websites ranks for.

You aren’t just competing with these firms in the search results. Take note of how 
they market themselves to clients, and how their strategy may be different from or 
similar to yours.
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Check with your 
clients.
What other firms/options did they consider?

Your clients are a trove of information. Ask them how they went about trying to solve 
their legal problem before they contacted your firm. Did they try to solve it themselves, 
or using forms from the office supply store? Then those are your competition, too. Did 
they meet with other lawyers? Why did they pick you?
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Check your rates.

Rates are just one data point, and not the most important one. But it is useful to know 
how your firm’s rates measure up. Clio has a useful tool that uses aggregate data 
from Clio users to help you figure out how your rate compares to other lawyers 
practicing in your market. You can find it at clio.com/compare-lawyer-rates

With all your research in hand, you should be able to identify who your competitors 
are, what they are doing to get clients, and why clients might choose them over your 
firm. Then, you can build a strategy to beat your competitors.
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Create a marketing 
plan, follow it, and 
track your results.

Look: everything works. Direct mail works. Networking works. SEO works. Facebook 
works. Heck, pinning your business cards to bulletin boards all over town works.

But not everything will work equally well for your firm, and some things may not work 
at all for your firm. To find out what does work best for your firm, you need a plan, you 
need to follow it, and you need to track your results as part of your KPIs.

Chapter 40 
51 of 55



Have a plan.
Honestly it doesn’t matter much what your 
starting plan is as long as you have one.

It’s important to incorporate experimentation and testing into your firm’s workflow, and 
to get started all you need to do is decide what to test, first. Keep track of your 
lunches and see if you can tie those lunches to referral business. Learn how 
Facebook advertising works and spend $100 to see if you can get anyone to 
download your free giveaway or sign up for a webinar. Spend a few hours trying to 
identify the cost of acquiring a client from your Yellow Pages ad.

Soon, your experiments will become a strategy, which you should document and train 
your staff to execute.
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Track your activities 
and results as part 
of your KPIs.

Treat each experiment as a miniature science fair project. Form a hypothesis (and 
write it down). Outline your experiment. Define the results you are measuring and the 
time frame over which you will measure them. At the end of your experiment, review 
your hypothesis, results, and decide what you have learned. Include your 
measurements in your weekly KPI scorecard. If you are in a small firm, you should 
actually present your results at your monthly or quarterly marketing meeting (which is 
a meeting you should have).
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Use your results to 
update your plan.

Experiment, evaluate, repeat. Take what you learned from your last experiment to 
propose a new one. If it helps, use the Agile retrospective framework to review each 
experiment:

1. What went well?

2. What could be improved?

3. What should we try next time?

(There are other ways to state the Agile retrospective questions, but these are short 
and to the point.)
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Get Your Score
lawyerist.com/scorecard

Take 10 minutes or so to get your score, and make it something you do towards the 
end of every quarter. In fact, make it one of your firm’s KPIs so that your firm’s 
business health remains a top priority.
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The #1 Thing Your Law Firm Must Do 

to Be Relevant, Top of Mind and 

Thrive

The Future of Legal Marketing:

Creative Internet Authority, LLC

info@CIAMediaGroup.com

678-435-9373
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I’M ONE OF YOU!

Who Am I & Why Should You Listen?
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What We DoThe Lawyers Video Marketing Blueprint

www.CIAMediaGroup.com
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Marketing Fundamentals

➢Marketing is the most essential function of any business, 

including law firms!

➢Why?

➢ Specialization is becoming increasingly important

➢Allows for differentiation in the market place

➢ Supports higher fee

➢ 88% of Google searches for lawyers search by 

specialty

➢Divorce Lawyer, Injury Lawyer, Etc.

➢Avoids commoditization
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Marketing Fundamentals

➢A marketing message directed at particular person or group 

will be more effective than a message directed at everyone

➢The most effective way to attract a client is by entering the 

conversation people are having in their head

➢Good marketing will ATTRACT who we want and REPEL

who we don’t want

Chapter 44 
5 of 60



Choose a Narrow Market Niche

• Adoption

• Bankruptcy

• Business

• Commercial Litigation

• Criminal

• Divorce

• Disability

• Employment

• Estate Planning

• Family

• Immigration

• Insurance Defense

• Intellectual Property

• Tax Law

• Workers’ Compensation 

(Plaintiff & Defense)
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Personal Injury 

• Auto Accidents

• Brain Injury

• Daycare Injuries

• Premise Liability

• Truck Accidents

• Wrongful Death
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Identify Your Best Client

You can't create effective marketing 

content without knowing who you want 

to work with as a result of that 

marketing. 
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Our Ideal Clientele

Fits the ideal set of expectations you 
would like out of a clientIdeal Client

• Pleasant to interact with and treats staff with respect

• Located where you practice

• Is candid and honest with you

•Has realistic expectations

•Has an income of $

An avatar is someone with a name and a 
story that can be toldAvatar Client

• This is more than just demographic information

•Has an identity and personality
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Are You Attracting the Right Clients?

1 2

3 4

Prospective Clients Current Clients

Attorneys Referral Partners
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Source: HubSpot

The Buyer’s Journey

Chapter 44 
11 of 60



Avatar Goals Grid - Fill in the Blanks

Pains & Frustrations Goals & Desires

Fears & Implications Dreams & Aspirations
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The Legal Client’s Journey
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The Legal Client’s Journey
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The THRIVE Video Marketing Map

KNOW

TRUST

LIKE

H

E

A

T

T
Map
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The KING
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The Future of Legal Marketing
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The Future of Attorney Marketing
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www.CIAMediaGroup.com

Cisco projects that global Internet traffic from 
videos will make up 80% of all Internet traffic by 
2019.

According to Tubular Insights, 500 million 
people are watching videos on Facebook every 
day.

Including video in a landing page can increase 
conversion by 80%.

45% of people watch more than an hour of 
Facebook or YouTube videos a week 
(WordStream)

Why Should You Use Video?
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As more people start to catch wind 

and jump aboard the train, it slows 

down. 

Things that used to work extremely 

well will have declining performance 

over time.

Blogging and content marketing in 

2017 are saturated.

Why Should You Use Video?

https://neilpatel.com/blog/video-marketing-success/
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Does Quality Matter?
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Aren’t Videos Expensive?

“Aren’t websites expensive”

“Billboards” “Isn’t Pay Per Click Expensive”

“Are YOU Expensive?”

“SEO”
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Family Law

Alimony & 

Spousal Support
Child Support Child Custody

Domestic 

Violence

Paternity & 

Father’s Rights
Adoption

Domestic 

Partnerships

Grandparent’s 

Rights

Prenuptial & 

Postnuptial 

Agreements

Criminal 

Proceedings
Appeals Wills & Probate

How Many Videos Should Your Law Firm Produce?
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Alimony & Spousal Support

Temporary 

Alimony

Permanent 

Alimony

Periodic 

Alimony

Lump Sum 

Alimony 

Payments

Child Support

Income 

Deduction 

Orders

Georgia Child 

Custody and 

Visitation 

Attorneys

Child Custody

Chapter 44 
25 of 60



Child Abuse
Domestic 

Violence False 

Accusations

Effect of 

Domestic 

Violence on 

Child Custody 

and Visitation

Effect of 

Domestic 

Violence on 

Divorce 

Settlement

Ex Parte Family 

Violence Order

Forms of 

Domestic 

Violence

Georgia’s 

Family Violence 

Act

Georgia’s 

Stalking Law

How Georgia 

Domestic 

Violence Laws 

Protect Victims

Legal Definition 

of Family 

Violence

Mandatory 

Reporters of 

Child Abuse

Penalties for 

Domestic 

Violence or 

Violating an 

Order

Domestic Violence
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How Many Videos Should Your Law Firm Produce?
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ONE VIDEO IS NOT ENOUGH
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Educational Videos 
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Educational Videos - Brain Injury & Truck Accidents
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Authoritative Videos - Workers’ Compensation
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Authoritative Videos - Criminal Law
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Thought Leadership Videos
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Testimonial Videos

79% of consumers trust online reviews 

and testimonials. Client testimonial 

videos give your prospective clients an 

opportunity to hear first hand from your 

past clients.
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Testimonial Videos
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Marketing Testimonials
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Why Video?

Videos position you as a thought leader, 

expert, authority, ‘super’ and the ‘best’ -

use them! 
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Marketing & Distribution
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Marketing & Distribution
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Facebook
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Why? Facebook Advertising 

17k views

105 ‘likes’

73 shares

11 comments
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Why? YouTube Advertising 
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Multiple Marketing & Distribution Channels

1 2

3 4

Prospective Clients Current Clients

Attorneys Referral Partners
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Avatar Goals Grid - Fill in the Blanks

Pains & Frustrations Goals & Desires

Fears & Implications Dreams & Aspirations

Chapter 44 
44 of 60



www.CIAMediaGroup.com

Twitter
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Twitter
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YouTube
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Instagram
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Positions you as an industry 

thought leader

Free Word of Mouth Marketing

Easy way to promote an article, 

book, blog or video

Positions you as an “Expert Among 

Experts”

Why Social Media Marketing?
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GOALS (Why) - Establish Your Law 
Firm as an authority on and the clear 
“go-to” for _____ in Georgia.

STRATEGY (What) - Educational 
videos, networking and weekly blog

TACTICS (How) - Software, Agency or 
Internal 

Build a Marketing Plan

Chapter 44 
50 of 60

http://www.CreativeInternetAuthority.com
http://www.CreativeInternetAuthority.com


www.CIAMediaGroup.com

• Pitch Meetings – to explain our culture and/or expertise in 

specific areas

• Recruiting – sending the video to a potential candidate

• Sharing directly on your social media page

• Sending the video link to a client or prospect to start a 

conversation about one of the practices

• Staff & Attorney Orientation

• Before a Speaking Engagement

Using Video for Business Development

Credit: Lee Watts, Chief Marketing Officer

Smith Gambrell & Russell
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Create
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Distribute
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Create
More
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Successful lawyers 

never stop marketing

Chapter 44 
55 of 60



The Future of Legal Marketing

Chapter 44 
56 of 60



The Future of Legal Marketing
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ONE VIDEO IS NOT ENOUGH
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The 5 Types of Videos Every Law 

Firm Needs

1.  Hero

2.  Educational

3.  Authoritative

4.  Thought Leadership

5.  Testimonials

Build Authority
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What We Do

Video is helping

lawyers build 

THRIVING law 

firms!
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Drafting Your Next Chapter:  Succession Planning for Solos and Small Firms 

by Natalie R. Kelly 

 

Change happens.  When you make the decision to change in a law practice, there are many 
considerations and steps you must take into order to make the transition go well.  Deciding to 
retire or change firms or situations requires special attention in order to keep your practice, 
reputation and personal wellbeing intact.  While lawyer transitions can share many basic 
concerns, there are some details that you will not want to overlook before making a move to a 
new situation. Here are some points of guidance to help with your succession planning or to 
make the transition to the new place you where you are starting again go smoothly! 

Whether you are moving to a new firm, new practice group, going in-house, changing to an 
alternative career or retiring, you need to plan ahead.   

Plan Ahead to… 

1. Protect your reputation 

Be careful to only reveal your plans to those you implicitly trust, especially if your transition will 
likely cause dramatic changes to the environment from which you will be leaving or moving.   
Include the announcement of your move or retirement in a detailed plan and control when and 
how the announcement will be made.  Be sure to be thorough and not miss notifying any and 
all appropriate parties. 

2. Protect your assets 

Seek professional assistance for dealing with your financial needs.  Look to accountants, other 
estate planners (try to avoid self-help during sensitive times, or at least make sure to seek a 
second opinion), your internal firm members, and others as appropriate to help with money 
and property.  Use appropriate agreements for asset protection.  Review all documents 
carefully as it relates to your financial situation before, during and after your announced move. 

3. Prepare for integration challenges where you expect to land 

Look ahead to your new situation to head off potential clashes of culture, expectations and the 
like.   Take time in your planning to assess the policies and procedures of where you will be 
going.  For instance, if your move will be to a new practice group or working situation, make 
sure you know what practice procedures are and what tools are in use to do your job in your 
new setting.  Even consider what challenges you will face if retiring.  Do you know what your 
first few days or weeks will be like?  Do you have expectations, or do those welcoming you to 
retirement have expectations of which are not aware? 

4. Prepare your practice for sale or closing  

Chapter 44 
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Because Georgia lawyers are allowed to sell their law practices, it is good to make sure that you 
have an updated valuation of the practice by credentialed assessors.   Know the dollar value of 
the firm and related property.  If you are closing the doors of your business, make sure 
provisions have been made to deal appropriately with all property. (see more below on specifics 
for closing files and accounts) 

5. Prepare your clients  

Make sure to meet with clients and inform them of your plans to either retire or move and how 
this will affect your representation of them.  If you are not sure how the firm will react 
regarding clients you have brought to the firm, and any agreement you have with the firm is 
silent as to their treatment (which is a bad situation anyway) then make sure you have 
investigated the possibilities and properly lay out the parameters of any interaction with the 
clients. 

6. Properly close matters and accounts  

Closed means closed.  For all matters and accounts, there should be no outstanding issues, 
work to be done, balances or billings. Keep clear records of the closing and make sure to follow 
guidelines for proper file retention. 

7. Properly transfer matters and accounts 

If you are moving to a new work situation, make sure matters and accounts are moved with 
you, or left in proper hands if staying behind.  Insist upon a list or even acknowledgement that 
remaining files have been properly assigned or dealt with.  As with other steps in transitioning, 
be sure clients have been notified of what happens to their specific matters and account 
balances.  Now that Georgia lawyers can assign a practice successor, be sure this is done for 
your practice. 

8. Prepare those in your existing situation  

Staff loyalties and co-workers can find themselves in sensitive situations when they learn of 
your planned departure.  Just as you notify clients with care, make sure you also notify your 
existing firm members and staff.  In situations where you have expectations of business referral 
or other extended support, be sure to maintain congeniality and professionalism.  You can even 
go a step further and suggest a future marketing plan for co-counsel or other marketing 
arrangements for future work.  You should also leave existing situations with a clear indication 
of your desires of how you want to be contacted.  

9. Prepare your family and loved ones  

Before you let anyone else know about your plans in detail, be sure to have a heart-to-heart 
talk with your loved ones.  Allow them time to react to your decision, and even help with the 
transition to show their support. 
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10. Prepare yourself  

Take a long, hard look at yourself in the mirror before making any major transition decisions.  
Be honest and open-minded about what you need to do to prepare.  If you are looking to retire, 
take time to imagine in detail what your first few days or weeks will look like.  Breathe and read 
over your written transition plan.  Seek outside counsel or personal advice, if you find you have 
doubts or concerns that require more review than you feel capable of handling effectively 
alone. 

 

This practical listing of things you’ll need to consider is just that.  You should walk through the 
detailed guide provided by the Law Practice Management Program and seek professional 
assistance where necessary for identified concerns.  The Closing Your Practice checklist can help 
with making sure you are not overlooking any critical steps.  Despite the usefulness of the 
checklists and planning procedures, you should constantly give yourself a “gut check” to ensure 
you are comfortable, or at least being as practical as possible, about your transitioning to your 
next chapter. 
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Law Practice Management Program Resources for Retirement and Transitioning 

*******Planning Ahead (An unedited guide provided by Law Practice Management Program adapted 
with permission from the Oregon Professional Liability Fund; Table of Contents included below) 

*******Closing Your Practice Checklist (included below) 

ABA Checklist for Family Heirs, The: A Guide to Family History, Financial Plans and Final Wishes with CD-
ROM (2011) – Sally Balch Hurme (This book provides a comprehensive description of the manner in which 
the law regulates and reacts to health care and personal decision making for the elderly which include 
paying for health and long-term care, long-term care housing options, legal implications of mental 
capacity and end of life decision making.) 

ABA/AARP Checklist for My Family Caregivers: A Guide to Making It Manageable (2015) – Sally Balch 
Hurme (This book will help you organize the responsibilities that caregivers face.)  

ABA/AARP Checklist for My Family: A Guide to My History, Financial Plans, and Final Wishes (2015) – 
Sally Balch Hurme (This handy resource will guide you through the process of gathering in one place your 
finances, legal documents, online accounts, wishes about medical care, and more.)  

ABA/AARP Juggling Life, Work, and Caregiving (2015) – Amy Goyer (This book is a companion to the PBS 
documentary Caring for Mom and Dad (May 2015) and Sally Hurme’s ABA/AARP Checklist for Family 
Caregivers: A Guide to Making It Manageable. AARP’s gentle guide provides practical resources and tips 
that are easy to find when you need them, whether you’re caregiving day to day, planning for future 
needs, or in the middle of a crisis. Equally important, this book helps you care for the caregiver—you—
before, during, and after caregiving.) 

Advice for the Lawlorn: Career Do’s and Don’ts from One of the Most Successful Legal Recruiters in the 
Industry (2007) – Ann Israel (Chapters in this book is comprised in a series of questions that have been 
posed to the author in a "Dear Abby" kind of format and she responds in kind, covering a range of topics. 
The author’s advice ranges from the tactical to the practical and covers the entirety of a lawyer's career—
from law school through partnership and even to the winding down of a legal career.) 

Anatomy of a Law Firm Merger, Third Edition:  How to Make or Break the Deal with CD-ROM (2004) – 
Hildebrandt International (This revised and updated edition provides you and your firm with the expert 
advice on what you need to consider when contemplating a merger.) 

Avoiding Extinction: Reimagining Legal Services for the 21st Century (2012) – Mitchell Kowalski (This 
book provides a vivid, believable account of everything a law firm could be in this book you'll discover the 
ways the firm can be redefined as a service corporation that is structured and managed in ways that truly 
deliver value to the client, profitability to the firm and career satisfaction to the lawyers.) 

Being Prepared:  A Lawyer's Guide for Dealing with Disability or Unexpected Events with CD-ROM (2008) 
– Lloyd D. Cohen and Debra Hart Cohen (This is an essential workbook and guide for protecting your law 
practice against casualty or other unexpected event.) 
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Breaking Traditions: Work Alternatives for Lawyers (1993) – Editor, Donna M. Killoughey (This book will 
help lawyers negotiate a nontraditional work situation that is financially viable to the employer, personally 
satisfying, and also fair to other co-workers and clients. Includes 47 chapters that examine the broad 
issues, economics, and options to create a more flexible legal workplace.) 

Business Appraisal for Attorneys: A Desk Reference (2012) – Doug Gaskins (In a book brimming with 
information, the author provides a clear, concise explanation of appraisal theory and methodology 
without the “filler”. Every detail of this book was planned with you in mine. Even down to the detail of 
locating the index at the beginning will make this the most efficient reference book in your office library 
or your E-library. This book will be YOUR “go to” guide for business appraisals.) 

Business Divorce: Understanding Its Dynamics and Formulating Solutions (2015) – Editor, Stephen H. 
Knee (The purpose of this book is to point out—and offer to lawyers, accountants, and other business 
advisors to privately owned businesses a discussion of—the practical, legal, and psychological issues most 
commonly present in a business breakup, as well as methods of resolution and preventative approaches 
to the problem.) 

Business Valuation: A Primer for the Legal Professional (2007) – Jeffrey M. Risius (Written by valuation 
experts, this guidebook will provide the fundamentals of business valuation. It will serve as a reference 
for lawyers who deal with business valuation and appraisal issues in their practices but with a less 
technical approach, which is especially helpful for professionals who do not have an in-depth financial 
background.) 

Changing Jobs, Third Edition (1999) – Heidi McNeil Staudenmaier (This book reveals the fastest growing 
forms of work in today's economy and includes new chapters on internet searches, work at home options 
and lateral hiring trends.) 

Complete Guide to Lateral Hiring & Integration, The: Best Practices for Law Firm Leaders (This guide is 
the result of inquiries and extensive research into law firm lateral hiring and integration strategies. In 
addition, the author included in this special report information on what works (or what doesn’t) with an 
eye on helping leaders traverse the areas that are most likely to cause difficulties.)– Editors,  Lisa Isom-
Rodriguez, Jonathan Lindsey, and June Eichbaum (2005) 

Elder Law and Later-Life Legal Planning (2017) – Lawrence A. Frolik (Focusing on the legal issues that 
can arise in old age and the various laws and governmental programs that address those issues, this 
book is organized in three parts that reflect the different stages of aging. Retirement Considerations 
discusses income issues and paying for medical care; Post-Retirement Issues addresses topics such as 
housing and identifying decision makers for their property and person; and Later Life Concerns covers 
issues associated with the end of life, including long-term care and planning for the possible loss of 
mental capacity.) 

Estate Planner's Guide to Buy-Sell Agreements for the Closely Held Business, An, Third Edition (2017) – 
Louis A. Mezzullo (This book provides guidance for assisting owners of a closely held business in 
structuring arrangements to deal with the withdrawal of an owner from the ownership of the business. 
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The book explains the important differences to consider when drafting an agreement for a business 
operating as a corporation (either a C or S corporation), a partnership, or a limited liability company 
(LLC).) 

Estate Planning Forms with CD-ROM (2009) – L. Rush Hunt (This book covers all elements of estate 
planning in detail with easy-to-follow, time-saving forms. This book empowers attorneys to establish 
trusts to reduce estate and gift taxes and to distribute assets to the heirs without the costs, delays, and 
publicity of probate court.) 

Estate Planning Strategies: A Lawyer's Guide to Retirement and Lifetime Planning. (2002) – Jay A. Soled 
(This comprehensive book is a guide to help circumnavigate the estate-planning world and specific 
changes EGTRRA has brought and will sensitize lawyers to the estate planning needs of their clients in a 
legal environment that is in transition.) 

Fifty Unique Legal Paths: How to Find the Right Job (2008) – Ursula Furi-Perry (One of the best-kept 
secrets about the law degree is its versatility. This thorough, easy-to-use handbook focuses on the wide 
variety of job options for law graduates. In addition to non-practicing legal positions, you'll find the ten 
booming practice areas for attorneys, as well as some unique positions outside the legal field for which 
the JD degree is a natural fit--many of which you may have never considered!) 

Financial Statement Analysis and Business Valuation for the Practical Lawyer, Second Edition (2006) – 
Robert B. Dickie (Written expressly for business lawyers, this best-selling guide takes you step-by-step 
through the key principles of corporate finance and accounting. This Second Edition will update the title's 
content and provide additions to reflect post-Enron SEC and FASB rules and rules regarding merger and 
acquisition accounting.) 

Lawyer Interrupted: Successfully Transitioning from the Practice of Law--and Back Again (2015) – Amy 
Impellizzeri  (This book covers both the practical and ethical considerations for lawyers taking a break in 
service for a variety of (voluntary and involuntary) reasons, including temporary leaves of absence, taking 
care of family, changing careers, disciplinary actions, and retirement.)  

Lawyer’s Guide to Retirement and Lifetime Planning (estate and lifetime planning strategies and 
testamentary planning for clients) Jay A. Soled (2002) 

Lawyer’s Guide to Retirement, 3rd Edition, The: Strategies for Attorneys and Their Clients (strategies to 
help you prepare for retirement, which includes selling your practice, tax and estate planning, health-
care issues, and investing) David A. Bridewell and Charles Nauts (1998) 

Lawyer’s Retirement Planning Guide, The (Retirement is about choices. While baby boomers are overall 
healthier, faster, smarter and stronger than their parents' generation, careful planning -- from financial 
management to personal fulfillment -- is necessary to achieve one's retirement dream.) Susan A. Berson 
(2010) 

Lawyers at Midlife: Laying the Groundwork for the Road Ahead (a personal and financial Retirement 
Planner for lawyers) Michael Long, John Clyde, and Pat Funk (2009) 
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Lawyer's Guide to Succession Planning: A Project Management Approach for Successful Law Firm 
Transitions and Exits with CD-ROM (2016) – John W. Olmstead (This book contains downloadable files 
that dig deeper into the formidable issues of succession planning. The sample worksheets and agreements 
cover everything from a broad action plan to more specific topics such as partner transition plans, merger 
agreements, and retirement readiness assessments. These informative examples, combined with the 
substantive information provided in the book, will guarantee the easiest and most successful path to any 
and all succession plans.) 

Legal Career Guide: From Law Student to Lawyer, 5th Edition, The – with CD-ROM (designed as a 
hands-on manual to assist you in making these important decisions by helping you identify specific goals 
and evaluate opportunities as they arise, reflect on changes in your personal situation that affect your 
aspirations, and assess new trends within the profession that will impact your chosen practice.) Gary A. 
Munneke and Ellen Wayne (2008) 

Life After Law: What Will You Do with The Next 6,000 Days? (2013) – Edward Poll (Ed Poll has had the 
experience of starting, running, and exiting the practice of law to transition to a new life, and in this book 
he gives lawyers critical advice on how to move into their "second season" successfully. With an eye on 
balancing the professional and personal fronts, he guides readers through steps such as choosing 
retirement on their own terms, guarding clients' welfare in the event of disability or death, transferring 
client and rainmaking responsibilities, charting an exit from a multi-partner firm, and strategizing the sale 
or closure of a practice.) 

Nonlegal Careers for Lawyers, 3rd, 4th, and 5th Editions (loads of possibilities of which you may not 
have thought) Gary A. Munneke and William D. Henslee (3rd Ed. – 1994; 4th Ed. – 2003; and 5th Ed. – 
2006) 

Passing the Torch without Getting Burned: A Guide to Law Firm Retirement and Succession Planning 
(2013) – Peter A. Giuliani (For law firms, succession is a fact of life: founding partners retire, rainmakers 
depart, and in the meantime, client relationships must be preserved. This book is a comprehensive 
examination of the key economic issues typically encountered by law firms when they consider how 
partners end their careers, as they inevitably must.) 

Personal Finance for Professionals (2014) – Susan A. Berson (This book explains the basics of budgeting, 
living debt-free, dealing with student loan debt, how to use credit to your advantage, how to calculate 
how much rent or mortgage payment you can afford, the ins and outs of insurance, the basics of investing, 
paying taxes and dealing with the IRS, and the first steps toward retirement planning.) 

Selling Your Law Practice: The Profitable Exit Strategy with CD-ROM (2005) – Edward Poll (Discover how 
to get top dollar for your law practice: Determine the value of your practices Set your sale price, Evaluate 
and describe your practices unique features, Negotiate the sale more effectively - get more money, 
anticipate transition issues, and review States Rules of Professional Conduct for selling.) 
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Taking Advice: How Leaders Get Good Counsel and Use It Wisely (this book provides in-depth answers 
to questions of how leaders with crucial change agendas can most effectively use help they receive) Dan 
Ciampa (2006) 

Turning Points: New Paths and Second Careers for Lawyers, Volume II (Are you or someone you know 
standing at an occupational fork in the road? This book will introduce you to 22 lawyers who successfully 
left private practice to pursue new opportunities. From a Broadway star to the Commissioner of 
Baseball, this book is not only an entertaining read, but proof positive that with a law degree and a little 
perseverance, anything is possible.) George H. Cain (2009) 

(Un)Happy Lawyer, The: A Roadmap to Finding Meaningful Work Outside of the Law (will help you 
uncover a unique step-by-step program that will make you feel like your very own career coach and has 
a no-nonsense roadmap for finding and pursuing engaging work outside of the law) Monica R. Parker, 
J.D. (2008) 

Understanding Elder Law: Issues in Estate Planning, Medicaid and Long-Term Care Benefits CD-ROM 
(2002) – L. Rush Hunt, Patricia Day, and Michael McCauley (This handbook provides a broad introduction 
to the legal rights of the elderly. Among the topics covered are how to determine competency, drafting 
advance directives to address specific concerns, planning for incapacity, and an overview of retirement 
issues.) 

What Can You Do With a Law Degree?, 5th Edition: A Lawyer’s Guide to Career Alternatives Inside, 
Outside and Around the Law (There are 1+ million lawyers in the U.S. today and at least half are said to 
be unhappy in their chosen profession and considering leaving the law (there are 37,362 Georgia 
lawyers – we don’t know how many are unhappy in their work If you’re thinking of making a change, this 
book is required reading.) Deborah Arron (2004) 

Withdrawal, Retirement & Disputes: What You and Your Firm Need to Know (1986) – Project 
coordinator, Lowell E. Rothschild; Editor, Edward B. Berger (This book discusses the organizational issues 
confronting a law office when a partner withdraws, retires, or is disabled. The work includes sample 
language for partnership agreements, options for retirement plans, model parental leave policy, income 
protection for disabled partners, and more.) 
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Checklist for Closing a Law Practice 
 

1. Notify all current clients 
 

Most lawyers who wish to close a practice will find that they have 
current open matters. You may, of course, simply decline new work 
and gradually decrease your workload until the affairs of all current 
clients have been seen to. If, however, you need to close a practice 
abruptly because of health, financial or other considerations, you will 
need to take steps to ensure that current clients are not harmed. 
Indeed, it is possible in certain situations you may find you cannot 
completely close a practice until you have concluded representing a 
particular client – if, for example, you are currently in litigation and 
cannot gain the court’s or the client’s permission to withdraw. 

 
There are two ethics rules that are relevant to closing your practice: 

RULE 1.16 (d) . . . a lawyer shall take steps to the extent reasonably 
practicable to protect a client's interests, such as giving reasonable notice to 
the client, allowing time for employment of other counsel, surrendering 
papers and property to which the client is entitled and refunding any 
advance payment of fee that has not been earned. 
 
RULE 1.17 SALE OF LAW PRACTICE 

A lawyer or a law firm may sell or purchase a law practice, including good 
will, if the following conditions are satisfied: 
 
(a) Reserved. 
 
(b) The practice is sold as an entirety to another lawyer or law firm; 
 
(c) Actual written notice is given to each of the seller's clients regarding: 

(1) the proposed sale; 
 
(2) the terms of any proposed change in the fee arrangement authorized by 
paragraph (d); 
 
(3) the client's right to retain other counsel or to take possession of the file; 
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and 
 
(4) the fact that the client's consent to the sale will be presumed if the client 
does not take any action or does not otherwise object within ninety (90) days 
of receipt of the notice. 
 
If a client cannot be given notice, the representation of that client may be 
transferred to the purchaser only upon entry of an order so authorizing by a 
court having jurisdiction. The seller may disclose to the court in camera 
information relating to the representation only to the extent necessary to 
obtain an order authorizing the transfer of a file. 
 
(d) The fees charged clients shall not be increased by reason of the sale. The 
purchaser may, however, refuse to undertake the representation unless the 
client consents to pay the purchaser fees at a rate not exceeding the fees 
charged by the purchaser for rendering substantially similar services prior 
to the initiation of the purchase negotiations. 
 
The maximum penalty for a violation of this Rule is a public reprimand. 
 
Comment 
 
[1] The practice of law is a profession, not merely a business. Clients are 
not commodities that can be purchased and sold at will. Pursuant to this 
Rule, when another lawyer or firm takes over the representation, the selling 
lawyer or firm may obtain compensation for the reasonable value of the 
practice as may withdrawing partners of law firms. See Rules 5.4: 
Professional Independence of a Lawyer and 5.6: Restrictions on Right to 
Practice. 
 
Termination of Practice by the Seller 
 
[2] The requirement that all of the private practice be sold is satisfied if the 
seller in good faith makes the entire practice available for sale to the 
purchaser. The fact that a number of the seller's clients decide not to be 
represented by the purchaser but take their matters elsewhere, therefore, 
does not result in a violation. Neither does a return to private practice as a 
result of an unanticipated change in circumstances result in a violation. For 
example, a lawyer who has sold the practice to accept an appointment to 
judicial office does not violate the requirement that the sale be attendant to 
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cessation of practice if the lawyer later resumes private practice upon being 
defeated in a contested or a retention election for the office. 
 
[3] Reserved. 
 
[4] Reserved. 
 
Single Purchaser 
 
[5] The Rule requires a single purchaser. The prohibition against piecemeal 
sale of a practice protects those clients whose matters are less lucrative and 
who might find it difficult to secure other counsel if a sale could be limited 
to substantial fee-generating matters. The purchaser is required to 
undertake all client matters in the practice, subject to client consent. If, 
however, the purchaser is unable to undertake all client matters because of a 
conflict of interest in a specific matter respecting which the purchaser is not 
permitted by  
 

Rule 1.7: Conflict of Interest or another rule to represent the client, 
the requirement that there be a single purchaser is nevertheless 
satisfied. 
 
Client Confidences, Consent and Notice 
 
[6] Negotiations between seller and prospective purchaser prior to 
disclosure of information relating to a specific representation of an 
identifiable client no more violate the confidentiality provisions of 
Rule 1.6: Confidentiality of Information than do preliminary 
discussions concerning the possible association of another lawyer or 
mergers between firms, with respect to which client consent is not 
required. Providing the purchaser access to client-specific 
information relating to the representation and to the file, however, 
requires client consent. The Rule provides that before such 
information can be disclosed by the seller to the purchaser the client 
must be given actual written notice of the contemplated sale, 
including the identity of the purchaser and any proposed change in 
the terms of future representation, and must be told that the decision 
to consent or make other arrangements must be made within 90 days. 
If nothing is heard from the client within that time, consent to the sale 
is presumed. 
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[7] A lawyer or law firm ceasing to practice cannot be required to 
remain in practice because some clients cannot be given actual notice 
of the proposed purchase. Since these clients cannot themselves 
consent to the purchase or direct any other disposition of their files, 
the Rule requires an order from a court having jurisdiction 
authorizing their transfer or other disposition. The Court can be 
expected to determine whether reasonable efforts to locate the client 
have been exhausted, and whether the absent client's legitimate 
interests will be served by authorizing the transfer of the file so that 
the purchaser may continue the representation. Preservation of client 
confidences requires that the petition for a court order be considered 
in camera. 
 
[8] All the elements of client autonomy, including the client's absolute 
right to discharge a lawyer and transfer the representation to another, 
survive the sale of the practice. 
 
Fee Arrangements Between Client and Purchaser 
 
[9] The sale may not be financed by increases in fees charged the 
clients of the practice. Existing agreements between the seller and the 
client as to fees and the scope of the work must be honored by the 
purchaser, unless the client consents. The purchaser may, however, 
advise the client that the purchaser will not undertake the 
representation unless the client consents to pay the higher fees the 
purchaser usually charges. To prevent client financing of the sale, the 
higher fee the purchaser may charge must not exceed the fees charged 
by the purchaser for substantially similar services rendered prior to 
the initiation of the purchase negotiations. 
 
[10] The purchaser may not intentionally fragment the practice which 
is the subject of the sale by charging significantly different fees in 
substantially similar matters. Doing so would make it possible for the 
purchaser to avoid the obligation to take over the entire practice by 
charging arbitrarily higher fees for less lucrative matters, thereby 
increasing the likelihood that those clients would not consent to the 
new representation. 
 
Other Applicable Ethical Standards 
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[11] Lawyers participating in the sale of a law practice are subject to 
the ethical standards applicable to involving another lawyer in the 
representation of a client. These include, for example, the seller's 
obligation to exercise competence in identifying a purchaser qualified 
to assume the practice and the purchaser's obligation to undertake the 
representation competently (see Rule 1.1: Competence); the 
obligation to avoid disqualifying conflicts, and to secure client 
consent after consultation for those conflicts which can be agreed to 
(see Rule 1.7: Conflict of Interest); and the obligation to protect 
information relating to the representation (see Rules 1.6 and 1.9). 
 
[12] If approval of the substitution of the purchasing lawyer for the 
selling lawyer is required by the rules of any tribunal in which a 
matter is pending, such approval must be obtained before the matter 
can be included in the sale (see Rule 1.16: Declining or Terminating 
Representation). 
 
Applicability of the Rule 
 
[13] This Rule applies to the sale of a law practice by representatives 
of a deceased, disabled or disappeared lawyer. Thus, the seller may 
be represented by a non-lawyer representative not subject to these 
Rules. Since, however, no lawyer may participate in a sale of a law 
practice which does not conform to the requirements of this Rule, the 
representatives of the seller as well as the purchasing lawyer can be 
expected to see to it that they are met. 
 
[14] Admission to or retirement from a law partnership or 
professional association, retirement plans and similar arrangements, 
and a sale of tangible assets of a law practice, do not constitute a sale 
or purchase governed by this Rule. 
 
[15] This Rule does not apply to the transfers of legal representation 
between lawyers when such transfers are unrelated to the sale of a 
practice. 
 
 
 
 

Chapter 44 
16 of 72



 
2. Notify all clients for whom you handled matters that are now closed 

and check for client property in closed files 
 

Many lawyers who have been in practice for a number of years have 
accumulated material in their files that in point of fact belongs to their 
clients. You may have original documents (wills, contracts, deeds), 
material that was once used in evidence (bank statements, letters, 
insurance papers), and the like. Even if you do not hold material that 
belongs to them, the file belongs to the client and it’s a courtesy to notify 
your former clients that the office is closing and to ask if they would like 
their files returned to them. (NOTE: If you are not planning to destroy the 
file, keep a copy of the file to satisfy the run of any applicable statute 
 
If you cannot reach former clients, you may want to consider taking out a 
classified advertisement, especially if you have been in a small town or 
an office established for a number of years. 
 
3. Review procedure for retention and descruction of old files 

 
Most attorneys who are leaving the practice of law don’t want to have to 
retain responsibility for hundreds or thousands of old files. If, however, 
you have a file retention policy for your firm that specifies that the files 
will be kept for a certain number of years, those files need to be kept in 
accordance with your policy, even if it means renting storage for them for 
the next ten years. 
 
Many lawyers have no written policy. What happens to your old files in 
that case? There is no State Bar rule that specifies that files must be kept 
for a particular length of time. There is a six-year statute of limitations 
for filing a grievance against a lawyer, so many lawyers regard six years 
as an absolute minimum for preservation of material. 
 
4. Review contents of any safe deposit boxes held by the firm. 

 
Safe deposit boxes may contain property belonging to a client (i.e., 
wills), belonging to a third party (objects intended to be used as exhibits 
in litigation), or belonging to the law firm (stock certificates). Any 
property not belonging to the lawyer or law firm must be immediately 
returned. If the parties who own the property cannot be found, the law 
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firm must hold the property in accordance with the Unclaimed Property 
Act.  
 
5. Close out your trust account ledgers 

 
It is vitally important that you not close an office while holding client 
funds. Any monies you have in your trust accounts must be accounted for 
and either returned to the client, paid out for the purpose intended, or 
transferred to you as firm income. (Rule 1.16(A)(d)… lawyer shall take 
steps to the extent reasonably practicable to protect a client's interests, 
such as giving reasonable notice to the client, allowing time for 
employment of other counsel, surrendering papers and property to which 
the client is entitled and refunding any advance payment of fee that has 
not been earned.) Even if you feel certain you do not owe clients money, 
you should not leave money in a trust account if your firm has closed its 
doors. For one thing, the I.R.S. may later treat this as “constructive 
receipt” if the money was rightfully yours, and levy back taxes, fines and 
penalties against the income. Exception: If you hold money in trust for a 
client or third party who cannot be located, you may be required to 
continue holding it until it can be disposed of in accordance with the 
Unclaimed Property Act. Remember that “client property” can also be 
found in safe deposit boxes and, on rare occasions, in other bank 
accounts set up for the benefit of the client. (FAO 98-2) 
 
6. Close your operating account and any other firm accounts 

 
Once your office is closed, make sure it looks closed from all angles. 
Once all outstanding bills are accounted for and paid, all client advances 
reimbursed and accounts receivable collected, close your business 
accounts. Transfer excess revenue into your personal accounts, tax-
deferred accounts or capital accounts in a new firm. A final audit by a tax 
professional is always a good idea.  
 
The issue of accounts receivable can be a thorny one. If your law firm 
consists of more than one person, you may need to leave open accounts 
until all “firm money” comes in or is written off, in order to properly 
distribute the earnings. Resist the temptation to have clients pay you 
directly in your own personal name if you are collecting firm payments. 
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If the firm has investment accounts or holds a financial interest in real 
property, these matters will need to be dealt with as well (probably by a 
competent tax advisor). 
 
7. Check your malpractice insurance to see if you need tail coverage 

 
Depending on whether your insurance is claims-based or incident-based, 
you may need extra insurance to cover you for claims made after the 
office is closed and policy cancelled. Make sure you discuss your 
situation with your insurance carrier and get a recommendation. 
 
8. Find and review other policies, leases or contracts 

 
The law firm may be closing while a term exists on the office lease, 
while disability or key man insurance policies are still in effect, or while 
obligated under the terms of a contract for equipment. Locate all 
important papers of that nature to determine what the firm’s (or estate’s) 
responsibilities are. 
 
9. Notify other interested parties of your new address/firm affiliation 

 
If you are retiring, you may wish to change your State Bar membership 
from active to inactive if you do not intend to practice law at all. (See 
Rule 1-201. Membership) 
 
If the lawyer’s survivors must close down the practice themselves, they 
should immediately notify any courts that the lawyer has practiced before 
of the situation to determine if the lawyer has any matters pending with 
the court.  The clerks should be able to advise what proper procedure 
should be and the judges will probably be quite helpful in approving 
delays and even suggesting attorneys who may be able to step in. Also, 
you may wish to contact the State Bar for additional guidance. 
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Exhibit 11.1 

Timeline for Closing Your Law Practice 

 

There are two sides to winding down a law practice. The first is the ethics side and your 

lawyerly responsibilities to your clients. The second is the business side and your 

responsibilities as the owner of a professional services firm.  

The following two-part checklist should be helpful in building a useful timeline for 

closing your practice and tracking the tasks to be completed in this complex process. 

 

Checklist for the Ethics Side of the Practice 

Date to Be 
Completed 

Person 
Responsible 

Date 
Completed 

Description of Action to Be Completed 

   Continue obligation to ensure clients’ interests and 

confidences are protected. Fulfill attorney's fiduciary 

obligations regarding safekeeping client property. 

   Review and satisfy attorney's recordkeeping 

obligations. 

   Create an organizational system to keep track of all 

client notification letters and responses. 

   Implement file retention policy. 

   Assist clients in obtaining new legal representation. 

Offer the names of three competent attorneys, as 

well as the name of bar association’s lawyer referral 

service. 

   Make reasonable efforts to have up-to-date contact 
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Date to Be 
Completed 

Person 
Responsible 

Date 
Completed 

Description of Action to Be Completed 

information for all current and former clients. 

   Notify current clients that the practice will be closing. 

Send via certified mail (return-receipt requested) to 

last known address. Send out: 

(1) Letter of instruction, to be completed and signed 

by client and returned to attorney, that explains how 

client wants to dispose of files. 

(2) Receipt of file(s) to be signed by client. 

(3) Letter of referral to three attorneys and the local 

bar association’s lawyer referral service. 

Keep records of what was sent to whom.  

   Send notice letter to clients who have not yet 

contacted your office. Letter informs them that you 

have a file representing work done for them in the 

past. Request that they pick up the file within 30 

days or they can expect the file to be destroyed in 

accordance with the rules and regulations of your 

jurisdiction. 

   Return all client property or obtain successor escrow 

holder. 

   Complete all your billings, making sure you are 

current, and determine how to handle unearned fees 

that remain. 

   Close out client trust accounts. 

   Review and prioritize all open files with emphasis on 

time-sensitive issues such as statutes of limitations, 
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Date to Be 
Completed 

Person 
Responsible 

Date 
Completed 

Description of Action to Be Completed 

trial dates, filing deadlines, etc. Also confirm that 

open client files can withstand the scrutiny of public 

or outside review.  

   Review closed files and seek to have clients retrieve 

them. 

   File appropriate pleadings, including substitution of 

attorneys, motion to withdraw, motion for 

continuance and the like, as may be appropriate for 

all litigated matters. 

   For all files not retrieved by clients or their 

representatives, retain the files for at least two 

years—or longer if required by your jurisdiction--and 

then dispose of them in accordance with your file-

retention plan. If your engagement letter does not 

have a provision about file retention, and if your 

office otherwise lacks such a policy, create the 

needed policy immediately.  

   Talk to insurance carrier about an E&O "tail" policy or 

discuss continued coverage on an annual basis. 

   When leaving law practice entirely, consider filing for 

"inactive" status with state bar association. 

 

 

Checklist for the Business Side of the Practice 
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Date to Be 
Completed 

Person 
Responsible 

Date 
Completed 

Description of Action to Be Completed 

   Develop action plan and timetable for how to 

manage the practice’s closing. 

   Inventory all assets and liabilities, including work-

in-progress and possible contingent liabilities. 

   Focus special attention on collecting accounts 

receivable (A/R) and preparing and sending bills 

for all work performed to date. 

   For outstanding accounts receivable from solvent 

clients, consider engaging a collection agency and 

filing a collection lawsuit. 

   Take control of all operating and client trust 

accounts, business assets, equipment, client 

directories, and premises used in the practice. 

   Determine any bank obligations and deal with them 

by either honoring them or obtaining extensions 

until a plan for winding down your practice is fully 

developed. 

   Pay or negotiate reduction of outstanding debt with 

all creditors. Terminate, arrange for reduced 

payment, or arrange for ongoing payment with 

creditors as may be appropriate. 

   Discuss the expiration of office lease with the 

landlord. Arrange to have office space and storage 

space leases terminated on the necessary date.  

   Review all insurance policies, including 
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Date to Be 
Completed 

Person 
Responsible 

Date 
Completed 

Description of Action to Be Completed 

malpractice, general liability, disability, and life 

policies. Contact the insurance broker if a claim is 

to be made. 

   Determine appropriateness of maintaining 

business entity for liability or tax filing purposes. 

   Determine tax filing requirements for both federal 

and state tax returns.  

   If the practice is a corporation, and if dissolution is 

selected, complete all state and tax (federal and 

state) filing requirements. 

   Determine where state statutes require public 

notice of intent to wind down business. Determine 

state statutory requirements for dissolution of 

entity, such as specific filings with the secretary of 

state’s office. 

   Notify utilities, phone companies, and Internet 

service providers of the practice’s closing, and 

specify dates services should be disconnected (or 

transferred). 

   Notify vendors and suppliers, such as West, 

LexisNexis, and others, of intent to terminate 

ongoing relationship. 

   File mail-forwarding instructions with the post 

office. 

   Sell, donate, or plan to move personal property 
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Date to Be 
Completed 

Person 
Responsible 

Date 
Completed 

Description of Action to Be Completed 

such as furniture, library materials, etc. 

   For all property to be moved, solicit bids and 

negotiate pricing and specifics with moving 

company. 

   Complete move out from the office and clean up 

the space. 

   Inspect old space with the landlord, and obtain 

formal, written release from the space. 
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CHECKLIST FOR CLOSING 
ANOTHER ATTORNEY’S OFFICE 

 
The term “Affected Attorney” refers to the attorney whose office is being 

closed.  

1. Check the calendar and active files to determine which items are urgent 
and/or scheduled for hearings, trials, depositions, court appearances, etc.  
 
2. Contact clients for matters that are urgent or immediately scheduled for 
hearing, court appearances, or discovery. Obtain permission for reset. (If making 
these arrangements constitutes a conflict of interest for you and your clients, retain 
another attorney to take responsibility for obtaining extensions of time and other 
immediate needs.)  
 
3. Contact courts and opposing counsel for files that require discovery or court 
appearances immediately. Obtain resets of hearings or extensions where necessary. 
Confirm extensions and resets in writing.  
 
4. Open and review all unopened mail. Review all mail that is not filed and 
match it to the appropriate files.  
 
5. Look for an office procedures manual. Determine if there is a way to get a list 
of clients with active files.  
 
6. Send clients who have active files a letter explaining that the law office is 
being closed and instructing them to retain a new attorney and/or to pick up the 
open file. Provide clients with a date by which they should pick up copies of their 
files. Inform clients that new counsel should be chosen immediately. (See sample 
Letter Advising That Lawyer is Unable to Continue in Practice provided in Chapter 4 
of this handbook.) 
  
7. For cases before administrative bodies and courts, obtain permission from 
the clients to submit a Motion and Order to withdraw the Affected Attorney as 
attorney of record. Review DR 2-110.  
 
8. In cases where the client is obtaining a new attorney, be certain that a 
Substitution of Attorney is filed.  
 
9. Pick an appropriate date and check to see if all cases have either a motion 
and order allowing withdrawal of the Affected Attorney or a Substitution of 
Attorney filed with the court.  
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10. Make copies of files for clients. Retain the Affected Attorney’s original file. All 
clients should either pick up a copy of their files (and sign a receipt acknowledging 
that they received it) or sign an authorization for you to release a copy to a new 
attorney. If the client is picking up a copy of the file and there are original 
documents in it that the client needs (such as a title to property), return the original 
documents to the client and keep copies for the Affected Attorney’s file.  

 
 
11. All clients should be advised on where their closed files will be stored, and 
who they should contact in order to retrieve a closed file.  
 
12. Send the name, address, and phone number of the person who will be 
retaining the closed files to the State Bar of Georgia, Office of General Counsel, 104 
Marietta Street NW, Suite 100, Atlanta, GA 30303  
 
1. If the attorney whose practice is being closed was a sole practitioner (the 
Affected Attorney), try to arrange for his or her phone number to have a forwarding 
number. This eliminates the problem created when clients call the Affected 
Attorney’s phone number, get a recording stating that the number is disconnected, 
and do not know where else to turn for information.  
 
2. Contact the Affected Attorney’s malpractice insurance carrier, if applicable, 
about extended reporting coverage.  
 
3. (optional) If you have authorization to handle the Affected Attorney’s 
financial matters, look around the office for checks or funds that have not been 
deposited. Determine if funds should be deposited or returned to clients. (Some of 
the funds may be for services already rendered.) Get instructions from clients 
concerning any funds in their trust accounts. These funds should either be returned 
to the clients or forwarded to their new attorneys. Prepare a final billing statement 
showing any outstanding fees due, and/or any money in trust. (To withdraw money 
from the Affected Attorney’s accounts, you will probably need to be an authorized 
signer on the accounts, you will need a written agreement or a limited power of 
attorney. If this has not been done and is not obtainable from the Affected Attorney 
due to death, disability, impairment, or incapacity, you may have to request the 
State Bar of Georgia to petition the court to take jurisdiction over the practice and 
the accounts. If the Affected Attorney is deceased, another alternative is to petition 
the court to appoint a personal representative under the probate statutes.) Money 
from clients for services rendered by the Affected Attorney should go to the Affected 
Attorney or his/her estate.  
 
4. (optional) If you are authorized to do so, handle financial matters, pay 
business expenses, and liquidate or sell the practice.  
 
5. (optional) If your responsibilities include sale of the practice, you may want 
to advertise in the local bar newsletters, The Georgia Bar Journal, and other 

Chapter 44 
27 of 72



 

State Bar of Georgia | Courtesy of the Law Practice Management Program 
 

3 
 

appropriate places.  
 
6. (optional) If your arrangement with the Affected Attorney or estate is that 
you are to be paid for closing the practice, submit your bill.  

 
 
7. (optional) If your arrangement is to represent the Affected Attorney’s clients 
on their pending cases, obtain each client’s consent to represent the client and check 
for conflicts of interest.  
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CLIENT ACKNOWLEDGEMENT – TRANSFER OF FILE(S) 
 
 
 
 

I HEREBY ACKNOWLEDGE receiving file(s) maintained and held on my behalf 
by _______________________________, Attorney at Law, from (the law firm 
of)(or your name) ____________________________________________.  
 
My signature below acknowledges that open files were relinquished to me in a 
condition conducive to transfer to an attorney of my choice. 
 
Further, my signature acknowledges that closed files were relinquished to me 
intact. 
 
 
 
____________________________________ 
Client or Client’s Agent 
 
Date: ________________________________ 
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Letter to Clients Advising of Law Office’s Closing 
 
(Date) 

 

Dear (Name of Client): 

 

As of the date of this letter, I will be closing my law practice. I will no longer be able to represent 
you in your legal matters. 

I advise that you immediately hire another attorney to handle your case. You can select any 
attorney that you wish. In addition, I would be happy to provide you with a list of three local 
attorneys who practice in the appropriate area to handle your case. 

These attorneys are:  

(Insert list of names, addresses, and telephone numbers of three attorneys here.) 

When you choose your new legal representative, please provide me with written authority to 
transfer your file to the new attorney. If you would rather, you can come to my office and pick up 
your file in order to deliver it personally to your new attorney. 

I will continue to store my copy of your closed file for (time required by your local bar 
association) __ years. After that time, I or my representative will destroy that copy of your file 
unless you let me know now that you do not want me to follow the usual procedure with your file. 

Within the next month, I will be providing you with a full explanation of the funds in your trust 
account and any fees that you currently owe to me. 

After (date office will close), I can be reached at (telephone number) if you have questions. 

I appreciated the opportunity of representing you in your legal matters. Thank you for your 
business over the years. 

 

Sincerely, 

 

 

(Closing Attorney) 

 

 

 

 

Excerpted from the book Selling Your Law Practice: The Profitable Exit Strategy by Edward Poll © 2005 
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Letter to Clients Advising of Practice’s Sale 
 
(Date) 

 

Dear (Name of Client): 

 

As of the date of this letter, I will be selling my law practice to (name of buying attorney). While I will no 
longer be able to represent you, (buying attorney) is highly qualified to handle your continuing legal needs. 

(Insert a short biography of the buying attorney here, including law school, years in practice, and special 
areas of practice.) 

You have the right to select the attorney of your choice to represent you. I advise that you immediately 
engage (buying attorney) or another attorney to handle your case.  

If you wish (buying attorney) to continue handling your case, please sign the authorization form at the 
bottom of this letter and return it to my office. 

If, on the other hand, you wish to retain another attorney, please send me your written authorization to 
release your file to your new attorney. If you would like, you can come to my office personally to pick up 
your file and deliver it to your attorney. I have enclosed the appropriate authorization forms for this 
purpose. 

Because time deadlines may be important to your case, it is important that you decide immediately who 
will represent you in the future. Please send me the appropriate authorization form by (date). 

I have complete confidence in the legal skills of (buying attorney), and I want to make the transition as easy 
as I can for (him/her). Please call me if you have any questions or concerns. 

 

Sincerely, 

 

(Selling Attorney) 

 

 

(Insert the following as an enclosure to the foregoing letter. In addition, you can copy the separate 
Authorization to Transfer File form and include it with the letter and enclosure.) 

 

I want and hereby engage (buying attorney) to handle my legal case on the same terms as 
(selling attorney) currently represents me. 

 

 

_______________________________________________   _____________ 
(Client Name)        (Date) 

 
Excerpted from the book Selling Your Law Practice: The Profitable Exit Strategy  
By Edward Poll  © 2005 

Chapter 44 
31 of 72



The Distribution of Law Firm Profits 
by Joel A. Rose  

  
Distribution of profits is frequently one of the most potentially disruptive experiences that 
partners or shareholders have to face.  It is axiomatic that no single compensation plan will be 
universally accepted and agreed to by partners in firms no matter how closely these legal 
organizations may resemble each other in size and type.  The “best” compensation plan for any 
law firm is the one that creates the least amount of discontent, and has the highest “grade” of 
fairness among and between the partners. 

Philosophically, every law firm has a method for compensating its lawyers.  Many compensation 
plans are purely subjective in nature, while others are highly structured.  Most plans are a 
combination of the two.  A compensation plan that is well-conceived and skillfully implemented 
should: (1) enhance the ability of the lawyers to provide a high quality of legal work; (2) reward 
extraordinary performance in terms of business developers, over-achievers (production and 
collection) rising “young stars” and lawyer managers (legal and administrative); (3) promote an 
atmosphere conducive to client service; (4) attract and retain qualified lawyers; (5) encourage 
efficiency through division of skills and utilization of the expertise within the firm; and (6) 
improve the economics of the practice. 

The rules of the compensation plan should be understood by the lawyers before the beginning 
of a new year.  The compensation plan should be supported with reliable records that are 
comprehensible and can be made readily available.  The plan should be fairly administered and 
its rules and results should be evaluated appropriately.  Any compensation plan is only as good 
as its implementation.  A good plan can be badly handled, and a bad plan can be handled 
reasonably well by fair-minded attorneys. 

Over the years, a number of plans have evolved for the distribution of income to the partners 
or shareholders of law firms.  It is advantageous to examine certain principles of selected plans 
that have stood the test of time and worked well for the firms which have used them. 

Decisions To Be Made 

For most firms, certain basic decisions have to be made for the current operation of their 
plan.  As the firm matures, the nature of the plan and its elements may change.  Among these 
basic decisions are: 

1. Who or what body will make the decision on allocation of income? 
2. Will the allocation be based on percentages or units or participation? 
3. Will the distribution be prospective (distribution percentages or units of participation 

determined in advance of the year) or retrospective (distribution percentages or units of 
participation determined when year-end results are known)?  Or will an initial 
percentage be prospective and a specified amount of dollars or percentage be withheld 
for end-of-year distribution based on retrospective considerations? 
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4. Will the firm determine that the profits to be distributed will consist of all that is left 
over after overhead is paid, or will profits be considered everything after a 
predetermined draw (or salary equivalent) is paid to partners or shareholders in 
addition to overhead? 

5. Will the firm have a class of non-capital partners whose salary and bonus will be exempt 
from the final distribution of income to general partners or shareholders?  Or will there 
be a gross percentage to be divided among general partners and other pools to be 
divided among other partners?  (The term “partnership” is used to represent either a 
partnership or a corporate form.  The term “partner” is used for a partner or 
shareholder). 

6. Will hourly rates be periodically established or reaffirmed by or for each partner, 
associate, or other direct producers of income - law clerks, legal assistants (non-lawyer 
professionals or paralegals) and sometimes secretaries - so that an equitable base for 
billing to clients and the resultant gross billings allocation for all partners will be 
equitably established? 

Partners’ Functions 

Virtually all plans consider that partners perform the functions that create and maintain a 
continuing, vital entity.  In simplistic terminology, one firm designates those persons who 
perform these functions as: finders (or rainmakers), who originate the business from a clients 
source; minders (who maintain the business originated by others; grinders, who do the work on 
client matters; and binders who provide for the management functions, engage in community 
or bar activity, attend and comment on continuing legal education, and enhance the firm’s 
ability to obtain business through its acquired reputation. 

In addition, past earnings records, the competitive legal market for younger partners or 
outstanding specialists, and unusual retirement, death, or capital provisions may have a bearing 
on the judgment applied in income distribution. 

The following are examples of selected plans: 

Straight Percentages or Unit Systems: 

(1)       Percentages or units of participation without formula, prospectively determined (a 
smaller number handle this retrospectively with predetermined draw) is the most commonly-
used system, backed by statistics, with a committee making the decision.  The committee may 
or may not submit this for partnership approval or rejection for further review.  These 
committees have recently broadened the age range of membership.  They are now more often 
selected by the partnership, often with preselected nominations.  The committee generally 
uses a sounding-out process.  Some have all partners participate initially in the decision making, 
and many interview all partners before the decision in made.  A few use a secret vote by all 
partners that is submitted to the committee. 
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(2)       Using a percentage with float is the same as (1) above, except that a float or reserve 
ranging generally from five percent to ten percent is used, based on the year’s performance. 

(3)       A third alternative is similar, except that one “owner” (or more) or a continuing senior 
partners’ committee makes the decision. 

(4)       Many highly-institutionalized firms have moved from one person’s or senior partners’ 
domination of allocation to a committee of broadened age membership. 

There is now a heavy use of computerized or well-organized manual systems of 
statistics.  Business origination may not be a statistic, but the firm must be award of who brings 
in business or controls business.  Heavy attention is given to client responsibility and 
outstanding lawyers.  The firm may or may not give attention to firm or department 
management.                                                                                                                                     

Statistics are developed to show what major client business results from which fields of law, 
and seasoned judgment is applied to allocation information and past records of 
compensation.  There is careful planning of income and expense budgets; attention is given to 
the outside activities of lawyers, firm-wide management of recruiting, appraisal of gaps in legal 
organization at all levels, assessment of progression needs stemming from the aging process; a 
watchful eye is kept on new trends and legislation and what other major firms are doing. 

Formula Systems 

Statistical plans are frequently calculated according to mathematical formulae based upon the 
allocation of credit.  Weights may be assigned for various elements as follows: three for 
business origination (permanent); six for work done; and one for profitability.  Management 
time and consequential time may be weighted.  Interest is provided on capital accounts. 

More than one year’s figures are used.  Business origination is transferred by assent, or on 
death, disability, or retirement, or the best interests of the firm.  The system places a heavy 
emphasis on the continuity of management, particularly with regard to the business origination 
weighting and the interpretations of the rules of the system. 

There may be variations of the formula.  For example, business origination may be reduced in 
weight from three to one and a half, while work done is increased to eight and a half, for a total 
of ten. Some variations split business origination by agreement or decisions into subfactors, 
such as for maintaining clients or for case responsibility.  Management time may be 
weighted.  There may be a modification in percentages based on hard cases, handed-down 
large estates, or bar association activity in the interests of the firm and its reputation. 

A third alternative is an equal sharing plus formula or statistical information plan.  Under this 
formula, x percent of the net income is shared equally among all partners, and the remainder is 
distributed as determined by a judgment on statistics and subjective factors. 
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Combination Plan 

Another alternative is a combination plan, which might operate according to this formula: 

A.        Work incentive - 50 percent of distribution: To keep every partner a working partner, a 
proportion of each paid bill is based on the time-dollar contribution. 

B.        Group incentive - 20 percent of distribution: To provide each partner with an interest in 
the performance of all others, the seniority in terms of years as a partner, up to a given limit, is 
multiplied by average compensation for past x years. 

C.        Business development incentive: 20 percent of distribution: To make every partner 
business conscious as well as work conscious, actual data on business produced by the 
individual or the judgment of the committee may be used. 

D.        Incentive to use associates: five percent of distribution: Stimulates partners to delegate 
work, based on data on work delegated and on supervision of associates. 

E.        Contingency fund: five percent of distribution: Sparingly used to compensate for 
extended illness, public service, hard cases, firm business, and outstanding achievement that 
reflects credit on the firm.  The unappropriated portion is allocated in proportion to distribution 
under the first four items of the formula. 

Profit Centered - Highly Departmentalized 

In rare cases, a firm may be able to have a judgment by one partner or a committee on 
economic results from each department head.  Department heads recommend lawyers within 
their departments.  Subjective judgments may be made as deemed pertinent.  Gross receipts, 
overhead, and profitability are allocated to each department. 

Multiples of Lowest Partner’s Percentage 

A cap is placed on the highest percentage at four or five or other multiple times the points of 
the partner receiving the lowest percentage.  Statistics and other pertinent factors are 
considered.  Each partner is slotted to a relative ranking position. 

“Owners” or Dominant Partners 

“Owners” or dominant partners set their own distribution; the rest is allocated to other 
partners.  Usually this may occur with a highly profitable practice derived almost entirely from 
the practice of one, two or three partners. 

Heavy capital accounts are usually contributed by the owners. 
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Individual Achievement 

With a highly-developed system, each partner buys the time of other partners, associates, and 
paralegals who are direct producers of income.  Each partner is credited with his share of the 
gross receipts.  The overhead of partners, associates, and paralegals is directly apportioned, 
and the general overhead is allocated or directly applied.  The managing partner may be 
provided with a specific supplement. 

Profit Pools for Senior Associates and Non-lawyers 

Professional corporations automatically may provide a profit-sharing situation for all personnel 
by the establishment of a profit-sharing trust or pension plan.  Private practice firms in some 
cases have established an incentive for associates in the form of a percentage of profit or pool 
to be divided among this group in accordance with established criteria.  Some firms have 
established a pool for non-lawyer participation. 

 

©1999-2014 Joel A. Rose & Associates 
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RULE 1.17 SALE OF LAW PRACTICE 

Ethics & Discipline / Current Rules / Part IV (After January 1, 2001) - Georgia Rules of Professional Conduct (also 
includes Disciplinary Proceedings and Advisory Opinion rules) / CHAPTER 1 GEORGIA RULES OF 
PROFESSIONAL CONDUCT AND ENFORCEMENT THEREOF 

A lawyer or a law firm may sell or purchase a law practice, including good will, if the following 
conditions are satisfied: 

a. Reserved. 

b. The practice is sold as an entirety to another lawyer or law firm; 

c. Actual written notice is given to each of the seller's clients regarding:  

1. the proposed sale; 

2. the terms of any proposed change in the fee arrangement authorized by 
paragraph (d); 

3. the client's right to retain other counsel or to take possession of the file; and 

4. the fact that the client's consent to the sale will be presumed if the client does not 
take any action or does not otherwise object within ninety (90) days of receipt of 
the notice. 

If a client cannot be given notice, the representation of that client may be transferred to 
the purchaser only upon entry of an order so authorizing by a court having jurisdiction. 
The seller may disclose to the court in camera information relating to the representation 
only to the extent necessary to obtain an order authorizing the transfer of a file. 
 

d. The fees charged clients shall not be increased by reason of the sale. The purchaser 
may, however, refuse to undertake the representation unless the client consents to pay 
the purchaser fees at a rate not exceeding the fees charged by the purchaser for 
rendering substantially similar services prior to the initiation of the purchase negotiations. 

The maximum penalty for a violation of this Rule is a public reprimand. 
 
Comment 
 
[1] The practice of law is a profession, not merely a business. Clients are not commodities that 
can be purchased and sold at will. Pursuant to this Rule, when another lawyer or firm takes over 
the representation, the selling lawyer or firm may obtain compensation for the reasonable value 
of the practice as may withdrawing partners of law firms. See Rules 5.4: Professional 
Independence of a Lawyer and 5.6: Restrictions on Right to Practice. 
 
Termination of Practice by the Seller 
 
[2] The requirement that all of the private practice be sold is satisfied if the seller in good faith 
makes the entire practice available for sale to the purchaser. The fact that a number of the 
seller's clients decide not to be represented by the purchaser but take their matters elsewhere, 
therefore, does not result in a violation. Neither does a return to private practice as a result of an 
unanticipated change in circumstances result in a violation. For example, a lawyer who has sold 
the practice to accept an appointment to judicial office does not violate the requirement that the 
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sale be attendant to cessation of practice if the lawyer later resumes private practice upon being 
defeated in a contested or a retention election for the office. 
 
[3] Reserved. 
 
[4] Reserved. 
 
Single Purchaser 
 
[5] The Rule requires a single purchaser. The prohibition against piecemeal sale of a practice 
protects those clients whose matters are less lucrative and who might find it difficult to secure 
other counsel if a sale could be limited to substantial fee-generating matters. The purchaser is 
required to undertake all client matters in the practice, subject to client consent. If, however, the 
purchaser is unable to undertake all client matters because of a conflict of interest in a specific 
matter respecting which the purchaser is not permitted by Rule 1.7: Conflict of Interest or 
another rule to represent the client, the requirement that there be a single purchaser is 
nevertheless satisfied. 
 
Client Confidences, Consent and Notice 
 
[6] Negotiations between seller and prospective purchaser prior to disclosure of information 
relating to a specific representation of an identifiable client no more violate the confidentiality 
provisions of Rule 1.6: Confidentiality of Information than do preliminary discussions concerning 
the possible association of another lawyer or mergers between firms, with respect to which 
client consent is not required. Providing the purchaser access to client-specific information 
relating to the representation and to the file, however, requires client consent. The Rule 
provides that before such information can be disclosed by the seller to the purchaser the client 
must be given actual written notice of the contemplated sale, including the identity of the 
purchaser and any proposed change in the terms of future representation, and must be told that 
the decision to consent or make other arrangements must be made within 90 days. If nothing is 
heard from the client within that time, consent to the sale is presumed. 
 
[7] A lawyer or law firm ceasing to practice cannot be required to remain in practice because 
some clients cannot be given actual notice of the proposed purchase. Since these clients 
cannot themselves consent to the purchase or direct any other disposition of their files, the Rule 
requires an order from a court having jurisdiction authorizing their transfer or other disposition. 
The Court can be expected to determine whether reasonable efforts to locate the client have 
been exhausted, and whether the absent client's legitimate interests will be served by 
authorizing the transfer of the file so that the purchaser may continue the representation. 
Preservation of client confidences requires that the petition for a court order be considered in 
camera. 
 
[8] All the elements of client autonomy, including the client's absolute right to discharge a lawyer 
and transfer the representation to another, survive the sale of the practice. 
 
Fee Arrangements Between Client and Purchaser 
 
[9] The sale may not be financed by increases in fees charged the clients of the practice. 
Existing agreements between the seller and the client as to fees and the scope of the work must 
be honored by the purchaser, unless the client consents. The purchaser may, however, advise 
the client that the purchaser will not undertake the representation unless the client consents to 
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pay the higher fees the purchaser usually charges. To prevent client financing of the sale, the 
higher fee the purchaser may charge must not exceed the fees charged by the purchaser for 
substantially similar services rendered prior to the initiation of the purchase negotiations. 
 
[10] The purchaser may not intentionally fragment the practice which is the subject of the sale 
by charging significantly different fees in substantially similar matters. Doing so would make it 
possible for the purchaser to avoid the obligation to take over the entire practice by charging 
arbitrarily higher fees for less lucrative matters, thereby increasing the likelihood that those 
clients would not consent to the new representation. 
 
Other Applicable Ethical Standards 
 
[11] Lawyers participating in the sale of a law practice are subject to the ethical standards 
applicable to involving another lawyer in the representation of a client. These include, for 
example, the seller's obligation to exercise competence in identifying a purchaser qualified to 
assume the practice and the purchaser's obligation to undertake the representation competently 
(see Rule 1.1: Competence); the obligation to avoid disqualifying conflicts, and to secure client 
consent after consultation for those conflicts which can be agreed to (see Rule 1.7: Conflict of 
Interest); and the obligation to protect information relating to the representation (see Rules 1.6 
and 1.9). 
 
[12] If approval of the substitution of the purchasing lawyer for the selling lawyer is required by 
the rules of any tribunal in which a matter is pending, such approval must be obtained before 
the matter can be included in the sale (see Rule 1.16: Declining or Terminating Representation). 
 
Applicability of the Rule 
 
[13] This Rule applies to the sale of a law practice by representatives of a deceased, disabled or 
disappeared lawyer. Thus, the seller may be represented by a non-lawyer representative not 
subject to these Rules. Since, however, no lawyer may participate in a sale of a law practice 
which does not conform to the requirements of this Rule, the representatives of the seller as 
well as the purchasing lawyer can be expected to see to it that they are met. 
 
[14] Admission to or retirement from a law partnership or professional association, retirement 
plans and similar arrangements, and a sale of tangible assets of a law practice, do not 
constitute a sale or purchase governed by this Rule. 
 
[15] This Rule does not apply to the transfers of legal representation between lawyers when 
such transfers are unrelated to the sale of a practice. 
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FIRM VALUATIONS 
 
Vendors Known to the State Bar of Georgia’s Law Practice Management Program 
 
Mr. Ed Poll 
LawBiz Management Company 
Ed Poll Management Consulting 
Edward Poll & Associates, Inc. 
421 Howland Canal 
Venice, CA 90291-4619 
T: 310-827-5415 or 800-837-5880 (toll free) 
F: 310-578-1769 
E-Mail: edpoll@lawbiz.com 
Website: www.lawbiz.com 
 
Aspects of service include valuation, prospectus development, and negotiation strategy. 
 
Author of: Attorney & Law Firm Guide to The Business of Law: Planning and Operating for 

Survival and Growth, 2nd Edition 
 Secrets of the Business of Law: Successful Practices for Increasing Your Profits! 
 The Profitable Law Office Handbook: Attorney’s Guide to Successful Business 
  Planning 
 The Tool Kit for Buying or Selling a Law Practice 
 Selling Your Law Practice: The Profitable Exit Strategy  
 
National Vendors 
 
Emory & Company, LLC 
250 E. Wisconsin Avenue, Suite 910 
Milwaukee, WI 53202 
Mr. John D. Emory Jr. 
Toll Free: 800-252-5984 
T: 414-273-9991    
F: 414-273-9992 
E-Mail: jdemory@EmoryCo.com  
Website: www.emoryco.com 
 
Emory Business Advisors offers comprehensive merger & acquisition services for middle-
market public and private companies in a broad range of industries. Transactions include:  

• Sales of entire companies  
• Divestitures of divisions, operations or product lines  
• Recapitalizations  
• Management buyouts  
• Minority equity transactions  
• Acquisition searches 

Mitchell Kaye Valuation 
2137 Spindrift Court 
Marietta, GA 30062 
770-998-4642 
Mr. Mitchell Kaye, CFA, ASA 
T: 770-998-4642    or    800-888-5293 (Toll Free) 
E-mail: mkaye26@mitchellkaye.com or valuation@mitchellkaye.com  

Chapter 44 
40 of 72

mailto:edpoll@lawbiz.com
mailto:jdemory@EmoryCo.com
http://www.emoryco.com/
mailto:mkaye26@mitchellkaye.com
mailto:valuation@mitchellkaye.com


Website: www.mitchellkaye.com  
 
Trugman Valuation Associates, Inc. 
2001 Route 46   or 8751 W. Broward Blvd., Suite 203 
Parsippany, NJ 07054   Plantation, FL 33324 
T: 973-983-9790   T: 954-424-4343 
E-Mail: info@trugmanvaluation.com E-Mail: info@trugmanvaluation.com 
Website: www.trugmanvaluation.com 
 
Trugman Valuation Associates has built its reputation on providing a high degree of competency 
in valuing closely held businesses. In the complex and rapidly evolving world of valuation, many 
CPA firms turn to them for our practical expertise. Law firms rely on their total business valuation 
focus. The courts frequently call on them to provide expert testimony.  
  
Jacobs Capital, LLC 
The Virtual Advisors 
307 W. Barbee Chapel Road 
Chapel Hill, NC 27517 
T: 919-428-4800     
E-Mail: http://www.jacobscapital.net/contact.html  
Website: www.jacobscapital.net  
 
Jacobs Capital professionals have represented hundreds of business owners in the sale or 
merger of their companies. 
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Checklist for Closing or Selling a Law Practice 
© Copyright Jay Foonberg, 2002, 2003  

Closing A Law Practice 

 
Why This Checklist Has Been Written 

This checklist has been written because there is a need for it. Many anecdotal stories 
have been written by widows and others describing how no one was prepared to close 
the office and there was nowhere to get help. 

Hopefully this checklist will help the lawyer who is voluntarily retiring or who has the 
time to do many of the things on the list in advance. The checklist may also be of help to 
those who are called upon to close down a law practice of another where there was no 
preparation for closing. 

This checklist is only a starting point and must be used in conjunction with local ethical 
rules which vary greatly from jurisdiction to jurisdiction. 

It is anticipated that this checklist will be expanded and eventually become part of a 
larger publication and be made available on the internet at this URL, 
www.SeniorLawyers.org and at www.LawPracticeSales.net, along with links to 
applicable state and local ethics rules and governing bodies. 

When it is Necessary to Close a Law Practice 

A law practice may have to be closed permanently or temporarily, completely or 
partially for any of the following reasons: 

1. The Lawyer dies. 
2. The Lawyer is physically or mentally unable to practice law. 
3. The Lawyer wants to retire. 
4. The Lawyer is disbarred. 
5. The Lawyer is disciplined. 
6. The Lawyer is elected or appointed to public office. 
7. The Lawyer accepts an employment opportunity which requires leaving practice. 
8. The Lawyer is drafted or activated into military service. 
9. The Lawyer is leaving the state. 
10. The Lawyer is merging practice with another Firm and must get out of certain types 
of cases (Plaintiff; lawyer is joining defense firm for example). 

Chapter 44 
42 of 72

http://www.seniorlawyers.org/
http://www.lawpracticesales.net/


11. The Lawyer is selling part or all of the practice. 
12. The Lawyer walks out the door due to "burn out." 
13. The Lawyer suffers temporary or permanent problems with drugs or alcohol 
addiction. (Stress, drugs, alcohol, money problems due to law school debt.) 

There may be hundreds or thousands of necessary communications to clients and from 
clients. Staff has to be kept or fired. Occupancy must be dealt with. Records and Files 
disposition must be accomplished. Final tax returns must be prepared and filed and 
taxes paid. Compared to medicine, dentistry and accounting, the ethical requirements 
are burdensome. 

A. Who is going to do the work? 
 
1. The lawyer, if alive and competent and available. 
2. The executor of the lawyer's estate. 
3. The conservator or guardian of the lawyer. 
4. Another lawyer or firm with whom prior arrangements have been made. 
5. The lawyer's widow or widower. 
6. Various entities which exist on an ongoing basis or ad hoc basis as needed. These 
entities may exist within the framework of the Bar, the Bar's disciplinary or ethics 
system, the state's judicial system or at a local county level. These entities often get the 
work done by pro bono lawyers or nominally paid volunteers. 
7. The purchaser of the practice. 

B. Why is closing down a law practice any different than closing down any other 
business? 

The tasks which have to be done when closing a law practice are about the same as 
those which have to be done in closing any business including a medical practice. The 
major differences are the ethical conditions superimposed on the task which make the 
tasks difficult and sometimes impossible to accomplish. Most of the ethical conditions 
superimposed are designed to either protect the confidentiality of client information 
and/or to prevent other lawyers from offering to help the clients because of solicitation 
concerns. 

C. Specifically, what has to be done? 

It is very difficult to find a logical point to begin or end accordingly, the tasks listed may 
not be listed in a logical sequence. 
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8.  Get a set of keys to the premises and to interior locked file cabinet and offices. If 
there is a safe try to locate the combination. Ask the landlord for help. Ask the most 
recent employee for help. If necessary get a locksmith. Change the locks and 
combinations to protect the office files and assets. 

9.  Contact the current or most recent staff to arrange their employment, if available on 
a full, part time or temporary basis, to help in the closing down process. 

10.  Open all mail as it arrives to look for information on pending client matters, bills 
that have to be paid, tax returns that have to be filed, income that may come in, etc. 

11.  Arrange with the landlord or other entity for both a cancellation of the old lease or 
tenancy arrangement and the creation of a new arrangement. 

12.  If there is a known CPA or bookkeeper or file system try to locate all existing 
insurance policies, including malpractice, workers compensation, medical, life, general 
liability, etc. 

13.  Arrange with the insurance agents or companies involved for a termination of the 
policies or the issuance of new policies to protect the person(s) or entities closing down 
the practice. 

14.  Determine if a "tail" malpractice policy can be obtained to protect the lawyer's 
estate. 

15.  Look for checkbooks, canceled checks, bank statements and incoming mail for 
information on existence of checking accounts, savings accounts and safe deposit boxes. 
Notify banks. Determine if old accounts must be closed and new accounts opened. 

16.  Determine which "final" and new tax returns must be filed. Consider Federal, State 
and local payroll, occupancy and sales taxes. Identify federal and state Employer 
Identification Numbers. 

17.  Ask local court clerks to run a computer search to determine if attorney is attorney 
of record on any open matters. 

18.  Examine all incoming mail to determine open client matters. Be especially alert for 
documents indicating the possible existence of an assumption attorney. 

19.  Determine if attorney had an arrangement with another attorney (sometimes called 
an assuming attorney or assumption attorney) who previously agreed to assume 
practice of deceased or disabled attorney. 
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20.  Ask surviving spouse or office staff if attorney had a close friend attorney who might 
have agreed to be an assuming attorney. 

21.  Ask local bar association(s) to send email alerts to members and public notice in bar 
publications announcing death or disability of attorney and asking for information as to 
any assuming attorney or attorneys with client matters with the deceased or disabled 
attorney. 
 
22.  Computers. Take possession and protect all computers. Get technical assistance if 
necessary to make a backup disk or tape in the event something happens to the 
computer(s). 

23.  Back up Discs and Tapes. Ask if there are back up tapes or discs and where they 
would be located. Take possession of them. 

24.  Calendars. Look for desk calendars, computer calendars and secretarial calendars to 
seek information on cases in process and due dates. 

25.   Client Lists. There may be lists of clients divided into active files and closed files. 
These people will have to be notified. If there is nothing else available, a Christmas card 
list or Seasons Greetings card list may provide names and addresses of both clients and 
non-clients for notification. 

26.  Closed Files. Closed files may be kept in more than one location. Closed files may be 
stored in public warehouses, the attorney's garage or basement, or in the attorney's 
home or even with a client. All staff and family members should be quizzed to 
determine if they know of out of office locations. 

27.  Examination of Closed Files. Closed files must be examined before destruction or 
return to clients. The examination of closed files (and open files) raises questions of 
attorney client confidence and possible violation of confidence. In some states only an 
attorney or someone working under the direct supervision and control of an attorney 
can look into the file. In other states a non-attorney spouse or relative or personal 
representative of the attorney's estate may be able to examine the files. In some states 
the attorney for the executor or personal representative can cause the files to be 
examined. The rules concerning confidentiality vary from state to state. 

28.  What to look for in the closed files. Anything which is the property of the client 
should be returned to the client. Any original document should be removed from the file 
for return to the client. Typical items found in files include wills, stock certificates, 
original signed contracts, promissory notes, deeds, mortgages and other items returned 
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to the attorney's office from a county recorder or governmental filing office. Items 
representing attorney work product generally are not given to the client, but the rules 
as to what must be returned to the client may vary from state to state. 

29.  Determine if there is a provision concerning destruction of files in the fee 
agreement or on closing the file or at any time in the file. 

30.  Destruction of closed files. The rules concerning time periods for file retention and 
file destruction vary from state to state and usually turn on various statutes of 
limitations. Some rules are based on conversion as though one was converting the 
property (the file) of the client. Some rules are based on Statutes of Limitations of ethics 
rules or breach of contract or negligence claims. Determine if the attorney had a file 
retention - destruction policy which had been communicated to the clients. There may 
be special rules for the files of minors. If there are no clear published rules ask for 
guidance from both the malpractice carrier and the ethics authorities. 

31.  Physical destruction of closed files. The safest way to destroy closed files is simply to 
shred them or get them shredded. Unfortunately this can be an expensive process. 
Often lawyers just dump closed files into the trash. This is a risky procedure as the trash 
is handled by many people before destruction and the file contents may be of interest 
to one or more of these people. 

32.  Selling Old Files. Depending on the price of paper, some paper recyclers will buy old 
files by weight. Paper used in law firms has high scrap value. The buyer will both buy the 
files and haul them away. The files get torn apart as they move down a conveyer belt. 
The paper is then sorted by type of paper and processed. I have personally observed the 
processing and I believe it is extremely unlikely that client confidences would be 
violated. 

33.  It may or may not be possible to find cheap storage in a farm area or in a slum. Files 
could be put in this cheap storage with the hope that no one will ever need them. 

34.  Files of unlocated clients pose a special problem. If the applicable statutes of 
limitations have run and no one has responded to notices, the files probably can be 
destroyed. Determine if the deceased lawyer's jurisdiction has a place to send 
unclaimed files. 

35.  Client Wills. Determine if there is a court or other depository for non-returnable 
client wills. 
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36.  Disposal of Law Books. Law books may have little or no value unless they are a 
complete up to date set, and are simply a disposal problem. The law school from which 
the deceased graduated may accept law books as donations from their alumni. 

37.  Disposal of Furniture. With rare exception, used law office equipment has relatively 
little vale. Offer the equipment to the staff and give the balance to a charity that will get 
it and haul it away. 

38.  Trust Accounts. Determine who can sign checks on the trust account(s). Inform the 
bank that the account should be frozen. Determine if a non-lawyer can audit the 
account. Give a sense of urgency to determine which clients are entitled to the money 
and make distribution to the clients as rapidly as possible. 

39.  For Closed Office. Notify post office, building management and some nearby offices. 
Post office forwarding will prevent mail for, being delivered and left at an empty office. 
Request building management and nearby office to collect mail, express deliveries and 
anything which might be important. 

40.  Notice on Door. In smaller communities and where appropriate post a notice on the 
door for clients who may drop by to seek their file or status of their matter. In the notice 
inform the client of when and where and with whom contact should be made. Do not do 
this if you feel the notice would serve as an invitation for a burglar or disappointed 
client to return and steal or vandalize the office. 

41.  Notices on Websites. Notify clients and others as appropriate on the attorney 
website. 

42.  Telephones. If you can obtain passwords, clear all voice mails which may contain 
client or other important communications. If passwords are not available disconnect all 
voice mails for which there is no password and consider using a simple answering 
machine instead. 

43.  Emails. Arrange for automatic forwarding of all emails to a mailbox of the 
responsible person. It is also possible to reject or answer all emails with a notice 
instructing the sender whom to contact. 

44.  Email notifications to clients and others. If a database of client emails is monitored, 
consider notifying clients and others by email notifications. Bad email addresses can be 
quickly spotted. It may be possible to program emails to be notified when the email has 
been read. 
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45.  Notices to courts, administrative bodies and other public agencies. Immediately 
upon making arrangements for a successor lawyer or firm notify all courts, agencies 
opposing counsel, etc., of the change in representation by appropriate substitution or 
other documents. Some court or agencies might require a motion to make the change. 

46.  If arrangements for a successor lawyer or firm have not been made, it may be 
necessary to file an appropriate document or letter to the court to prevent a default 
proceeding or to otherwise protect the client. 

47.  Non-client Office Files and Records. Books of account, bank statements, paid bills, 
etc. can usually be trashed after the necessary time for income tax or malpractice or 
other laws.. Trust account records may have a longer retention period. The length of 
time necessary before destruction of internal non client office records varies greatly for, 
jurisdiction to jurisdiction. 

48.  Keeping Files "Forever." Retiring lawyers or successors in interest may not want to 
devote the time or money to reviewing old client and office files with the attendant 
expenses of contacting clients. Many lawyers just dump the files into boxes with the file 
names on the outside of the box. The boxes containing the files are then stored in a 
garage or basement or "add on" back yard playhouse along with the hope that the files 
will never be requested. This system seems to work although it would still seem 
necessary to remove original client documents from files before doing so. 

49.  Delivering File to Clients. Delivering an active file to a client or attorney may be 
necessary to protect the client's interests. Some consideration must be given to 
photocopying what is given for malpractice protection. Active files delivered directly to 
clients must be carefully examined before delivery. Misfiled paper relative to other 
clients must be recovered. A receipt for the file must be obtained. 

50.  Canceling Subscriptions. Examine incoming mail to determine what subscriptions 
must be canceled. Newsletters, magazines, lawyer listings, legal supplements, yellow 
pages, web and internet services, etc. must be canceled. 

51.  Credit card and check authorizations periodic charges. Many publications and 
memberships continue unless canceled. Monthly or other periodic charges might 
automatically made to a credit card or by charges to a bank account. These must be 
canceled. 

52.  Notify bar associations, professional associations and other organizations as 
appropriate. In addition to ending dues billing, the organization may wish to notify 
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others of the death of the member. For example when I die, the ABA House of Delegates 
will read my name in its opening memorial service. 

Sale of the Practice in Whole or in Part 

The rules concerning the sale of a practice in whole or in part are new and not yet fully 
developed. It is my hope that a lawyer or a lawyer's estate will someday be able to sell a 
law practice in whole or in part as easily as the sale in whole or in part of a medical 
practice or a dental practice or an accounting practice. There is no valid reason why the 
life's work of a lawyer should become worthless at his or her death. Client confidences 
can be protected. 

Guidelines for Setting a Price for a Law Practice 

These guidelines are just that - guidelines. Every practice situation is different. The 
urgency or lack of urgency in buying or selling may affect the price. Hopefully, the 
lawyer will have begun the process of selling the practice to another lawyer or law firm 
as part of a retirement plan while there is time for give and take negotiation with a 
potential buyer. 

There are many different techniques used by professionals. An appraiser hired by a 
seller may consciously or unconsciously use a method designed to set a high price. 
Conversely, an appraiser hired by the buyer may try for as low a price as possible. Many 
of the methods used are intended for large firms, for mergers, or for a divorce court or 
estate taxes rather than the real world of a lawyer or firm buying or selling a practice. 
 
Since few if any, lawyers regularly buy or sell practices, the lawyer rarely has any 
expertise or experience in setting the price or terms for his or her own practice. A 
lawyer buying or selling a law practice is well advised to get help. 

It may be helpful to examine internet listings and descriptions of practices for sale. A 
visit to www.LawPracticeSales.net or to www.SeniorLawyers.org may be helpful. 

What follows is based on my personal experiences in assisting lawyers and other 
professional firms. Again these are only some of the factors to be considered. 

A Multiple of Fee Income. This is my favorite method. It is relatively simple and reflects 
what is really happening in the world, but there are other methods used by professional 
appraisers that are not being described in this checklist. 
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1. Average the fee income over the previous 5 years by category of fees. A 5 year 
average will hopefully balance out the highs and lows. It is necessary to classify the type 
of fees. Fee income from trusts and a safety deposit crammed full of original wills may 
be much more valuable than fee income for criminal law cases where the selling 
attorney personally had the skill and reputation that caused the phone to ring. 

2. Examine the sources of the clients. Do the clients come from referrals to a specific 
lawyer? Do the clients come due to the firm, the firms expertise or the expertise of a 
specific lawyer in a particular area of law? Do the clients come from institutions that are 
likely to continue referring clients when the selling lawyer closes or retires? Do they 
come from yellow pages or the internet? 

3. Examine the areas of law which are the sources of the fees. Are they in growth areas 
such as mediation, arbitration and elder law as opposed to medical malpractice or other 
areas which could be likely to be capped by legislatures. 

4. Determine if the selling attorney can remain during a time period of or from 6 months 
to 1 year or more. 

5. Determine if the support staff with knowledge of the clients and matters will remain. 

6. Look at the net income after expenses. Typically, net income after expenses will run 
40% to 50% of the income. If the income percentage is lower, the practice may possibly 
not support higher fees and may depend on high volume and turnover. If the 
percentage is higher, it is possible that the lawyer is working long hard hours without 
adequate support, staff or equipment. 

7. Start with a figure of six times the average monthly gross fees. Increase the multiple 
or decrease the multiple keeping in mind all of the various factors. A corporate or 
business or probate practice with the leaving lawyer staying on for 3 to six months to 
meet and introduce clients may be worth 12 to 15 times of the monthly average. The 
criminal law practice of a deceased lawyer may only be worth as little as one or two 
months the average income or may have to be given away to avoid ongoing expenses. 

8. Determine if the seller is willing to guarantee an amount of fee income from existing 
and previous clients and referrals. 

9. Determine an appropriate adjustment to price and terms if it should be made six 
months later, twelve months later or at any time based on going over or under the 
guarantee income figure. 
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10. Return on investment, or capitalizing net profit is another method used. 

11. "Hard" assets including books, computers, computer systems, telephone systems 
and office furniture may have little or no value beyond their book value. Liabilities on 
rentals or contract payments must be taken into account. This amount is in addition to 
the multiple amount. 

12. "Soft" assets including cases in process with partially earned or contingent fees must 
also be valued. This amount is also in addition to the multiple amount. 

13. Contingent fees based on results. It will probably be impossible to ethically divide 
actual fees between a successor lawyer and an executor or spouse or non-lawyer. This is 
a major incentive for a lawyer to sell before death or disability. Sometimes a system of 
dividing fees on earnings can be effectuated. 

Get help. This checklist will help you get started. Get help from a lawyer and appraiser. 
You can't be objective enough alone. There are several websites which can assist you in 
finding the help you need. www.SeniorLawyers.org and www.LawPracticeSales.net 
should be visited. Every practice and situation will be unique to the facts of the 
situation. There are hundreds of possible factors which could affect a price of a practice. 
There will be many expert appraisers, accountants, lawyers and others who will find 
fault with what is set forth here and who will feel they have a better system, or method, 
or formula. 

Other Contract Terms to be Considered 

The previous 13 points deal primarily with determining price. The following points are 
some of the terms which should be covered in the agreement between the parties. 

14. List of "client accounts" to be used for determining price and price adjustment 

15. Warranty that every "client account" has a written fee agreement in the file. 

16. List of assets being transferred. 

17. List of assets NOT being transferred. 

18. Obligations being assumed. 

19. Obligations not being assumed 

20. Lease status. Assumability or assignability 
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21. Status and treatment of deposits and prepaid expenses. 

22. Basic purchase price before adjustments. 

23. Definitions of "income" to be used in determining adjustments. 

24. Adjustments based on actual income from client accounts at specific points in time. 

25. Payment of purchase price. Down payment, monthly payments, adjustments to 
payments, retention or hold back if any. 

26. Covenant(s) not to compete as permitted by law and agreed to by buyer and seller. 

27. Guarantees by third parties. 

28. Income not included as transfer (sublets investments, etc.). 

29. Accounts receivable. Allocation between buyer and seller and collection and pay 
over from collections. Charge backs of uncollectible accounts. 

30. Work in process. Definitions of amount to buyer and amount to seller. 

31. Notices to clients. Agreed upon wording. 

32. Responsibility for closed files and destruction of closed files. 

33. Transition assistance. Compensation rates for specific assistance. 

34. Status of errors and omissions, insurances and claims, and possible claims. 

35. Identify employees who may not be selected. Penalty for hiring employees. 

36. Manner of use of name(s) of attorney names. 

37. Dispute resolution. Which items are to be resolved by mediation, arbitration, 
litigation. 

38. Specify which person or institution is to mediate or arbitrate disputes. 

39. Consent of spouses where appropriate. 

40. Review of terms by ethics attorney(s). 
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As indicated these are just some of the possible terms to be included in an agreement of 
purchase and sale of a practice. This list is in large part based upon my personal 
experiences and obviously should be expanded or contracted as appropriate to the 
practice and attorneys involved. 
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Negotiating the Value of Your Law 
Practice or What's It Worth to 
You? What's It Worth .to the 
Buyer? 

Edr.tJa1·d Poll 

I. INTRODl.:JCTION 

A new industry is in tbe offing. · Thr. industry will be the 
valuation of Jaw prnctices for the purpose of snJe. I<'orensi~ 
accountunt.s, for the mc>st. part, have been the ones. who have been 
most involved to date with valuing law practices; such valuations 
hrivc been required for the allocation or assets in marital dissolu-
tion litigation. · 

The values established by forensic accountant."' and others 
performing appraisals have been made in a t.heoreticnl vacuum by 
virtue of the fact. that the asset ihcy were valuing, the professional 
law practice, could not be sold. The rules of professional conduct 
nnd canons of ethics of t.hc va.dous states and of the Americnn Bar 
Association prohibited such tran$uctfone. As c>f February 1990, tho 
American Bar Association folJowocl the lead of California (May 
1989) in allowing t.hc sale of a professional lftw p1·nctice in the 
"open market." 

\Vhnt will this mcun t.o t.hc~ valuation process'? First and 
fo1·emost.} ibe valuation process now will have the test: of 1•ealit,y. 
'I'he reality test is the marketplu<.~e. What will a willh1g buyer and a 
willing seller pny for the practice when bot,h hnve reasonable 

,. Edwnl'd l'oll, J.D. 1 M.B.A., i111t11 at.t.oruey and mru.H1gomont. conMldt.fml.. in J.on 
A11t!eh:B, Califoruin. He lecl\lres b(lf(lre bar a1.11:1ocmt.ions and other Jaw f.fOltpa ou the 
sobjc,ct of eneh fl1>w ll11u lt1w priu.:tice managc!mcmt, eonsult.a with iltt:orncya tmd Jaw 
firms, and loads fl{:mimo·a c>n •'rbe Business of Prnctice: Dt>Uar~ ond Sense for 
I.awycra. • Mr. Poll hns pu\JJM1ed numeroua article11 on lnw practice m11mtgcment. 
11nd has been a froqlwnt wntrHmtor t() Je1;n1 and but>iness publicat.iona. 

!>. J 
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NEGOTIATING VALUE OF YOUR LAW PUAC1'JCg 

knowledge of the circumstanc:es and are not under nny duress to 
buy or sell? 

'I'he severo.1 methods which wilJ be dcscribr.d herein are all 
valid approaches to d~1:cimi11ing value. "fhey have nll been used in 
various circumstances. '}:'raditionally, an· appraiser will Ul-ie rnore 
than one approach in any give11 assignment and then weigh the 
findings to i·each his/her conclusion.1 Alternatively, the appraiser 
may uee one approach for cert.ain nssel:s and a different approach 
for other aSButs. The appro.isot determines whic~h met.hod is t.he 
more ap1>ropriato approach under the given set of circumstances. 
Ul\tU 110w, t.his hm1 not. been possible in the valuation of a lnw 
prncticc because tJ"le tl'ult test, t;he .crucible of the market, has not. 
been avnilable. 

II. CAVEATS 

A. Reason for Selling Is Important to the Process of 
N$gotiation 

Several caveats must be set forth before pr<.lceedilig wit.h the 
discussion on how to value a prqfessional p1·actice. lt must be 
clearly uuderat.ood t.bnt. the negotiation process for th<~ sale .of n law 
practice, 01' any other business, is n very dulicat.c~ process. rrhe 
process must be approached with "TLC. 11 tender, loving care. Tho 
process Jnust be handled with· the greatest degree of forethought as 
well as with u. certain aloofness and lack of ego or emoUonalism in 
order t-0 obtain tho best results. 

From the seller1s sido of the table, this .. lack of involvcmtmt" 
01· aloofness may ho difficu~t to o.chievo, depending on Ul(! reasonB 
for the desired sale. ic the att'9rney·s reason for selling is that. 
be/she wants tO retire, the best possible ·results will prohnbly occur 
because tho: retirement p~oCe$S ·ueunlly iB.·llOt a &udden, impetuous 
decision; the· decision ts usually mnde well h1 advance and the: 
appropriate action can. be taken· ill advance to nchievo tho best 
results for ·the seller. 

. If the attorney's reason for selling is to "retire" to t.he Bench, 
then there· may ho n certain pressure t.o move rnthe1· quickly t.o 
wind up the affairs of the practice. New solicitations will cease~ and 

1 'l'ho theory behind m1ing a .weighted average of tovtiral mcthoda of valuation 
jl) to niinimir.6 th& dofect& in ttny one method und to o.esu:o tlw.t llO ttinglc met.hod 
will ho dot.ennbmtlvo. · 
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LAW OFFICE F£0NOMICS AND MANAGEMENT 

new, unsolicited matters will be refetred· elsewbore. Under f;hesc 
ctrcum&tances, . the value of the t>tactice will tend to slope 
downward with tbe passage of time. Quick action must be fa ken 10 
obtain the opt.hnu1n valuo. 

Jr the ulo 0£ the practice i& · CflU,fCd by tho death of the 
n~t.orncy, the worst of all reaults·will occur. Be~use, as time passes 
o.nd the tiles become more stale, and clients· begin to seek counsel 
elsewhere, the value of il1u practice takes a 'deep cut. Here, time is 
not ou tbe· aide of tho sm;viving spouse or re))resoutative of the 
estato. Howovc1·, it is imporUlnt to not.e once .dgEiin that, foi- the 
fi'6t time, tbe surviving apuuse. or·:represe1itativo of the estate does 
have :something of value to sell that .go~s beyond merely the sticks 
of wood that· represent t.hu phvsfoal asset.a C1f the attorney's offfoe. 
KnowJng the importance o.f tune tO the process of negotiation, the 
s\lrvivor can net ·accordingly to ·take the maximum advantage of 
whatever opport\miiies may be available. 

D •. Covenant Not To Competo 
In the sale of iuost business opportunities, the seller normn lly 

outers into a ccmsulti11g ngreement ·for a period of time after the 
closing of' the tl'ansaction. Further, the seller normally enters i11t-O n 
covonaut noi to compote wit.b the buyer. No buyer wants to pay 
"good inonoy 11 tor the assets of a. business only to find tho. sellt~r 
st.artlug up again l'igbt across the street. Under tbe new n1k~ 
adoptod ·by ibe American Bat Association, tho seller may uot be 
able to enie>: into an agTeement contai~1ing a covenant not to 
coinpote.2 'I'horcfore, the buyer nms the risk of tho seller (except in 
the case of .fin eat.ate) changing his/her ·mind and coming bnck to 
t.ho practice oi law, contacting his/her former clients nncl compct.
ing with the buyer for. the loyalty of t.he Clte11tlt~ This is a real 
danger wbich will depress tbe price of the law practi~e (unless the 
buyer is very aui·e tbat. the seller wm not return to the practice of 
lQw within tbc foreseeable future). ------'Sec nu.Jo l.17. Cummcnt. ftNeithor does n rot·urn to private pract..ico ns ft 

toeult. of unnntiol1n•wd c:;hango in clrcuma1.anees r<l8ult: in ·tl vtolaUon. For cxamp)e, 
t\ loytyer who hu sold t.hu prtict..Jco to ac:copt nn appointment. to jucUchtl offieo docs 
not violate foe n:quiromont that the snlc be att.onc1ant to coseation of prnc:tiee if the 
l.Awyar lnk.\r a-oauntca p1lvnw snecLico . • •. • Thero may be an open qucetio'n UA to 
whctb6t tho pnl'ihYI llrti logaJ\y able \.() nogotiat.e 0 covenant not to f.OlllpOt.o Of 

1'¢entcn· tho 1,mctic" of lllW for o. ro1u1<,nt\blc period of tlnie. 

).3 
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C. Negotiations 
.The vnluntion of ·~ law practfoe wiJl result i11 a cu.idc for the 

seller (olthcr the ~ttorney, the surviving spouse or the representa
tive of the estate) to use in establishing an asking price for t.h<~ Jaw 
practice. ~hai "value" cl~a.rly wm·not be the prec·jse figure at which 
t.ho practice will sell. 1t<>r, jus~ as tho seller desires t.o obtain. the 
maximmn price for tho sale, so, too, does the buyer want to 
purchase the practice f<>r tho least amount of money. 'l'hc 11 dance" 
betweeu the ~eJl~r n.ncl -buyer is cnlled t.he negoti~tion pror.ess, 

D. Science v. A1·t. 
It must also be clearly understood t.hat t.he process of valuation 

is not a science. Revenue RuUng 69-60 lists the many factors~ that 
must. be co11sidered ill va1Uiug 11 Jaw practice for tax purposes. Both 
appraisers and the court.s look . to the same factors listed in the 
Revenue Ruling. 4 

'!'hero are no ''absolutes" in the process of valuation. ''It, 
requires n skillful bJeuding of invcst;igation, interpretation, presen
t.at.ion, as well as n modicum of good judgment and common 
sonse. 115 

.The Lopez co\lrt quoted Professor Norton M. Bedford, 
Universit.y of Illinois, as ft>llows: 

"It seema to be well ostoblish('d in tho liternt.uro of ec:ono1uics 
that t.ho economic value of any nsset depends upon U1e f11turc Jlct 
rcceipb which the asset will prodm:o. While these receipts to n 
consumer are rocoipt.s of satisfactions, to a business firm the 
receipt• n1·0 ca.sh or cash equivn.lent. (more broadly. purchasing 
power equivalent). Since the future is unknown, different 
iru:lividctal.s a11.d business entities witt have diff eren,.t cx1>ectation.s 
M to wl&at the,se future rcceipt:s will be. 1'hu ... 'i, there: is no 

a So1r).& of tl10 (actors t.o bu constd.ored ure tho following: Nat.ure of the prt1cticc 
(fl.g., tiegJigcncc, corporai4::, mo.trimoniol, ete.)i quality of tho pracLiee; ag-o o! tho 
nradltlonerj oxpvrienco nnd export.lee of the staff; location: mnnl>E'!r cif clfont.s; 
it'tngth of Uma pract.foo hlUl ooon in'oxlatcnco: longth of Limo cllonta hnV6 been with 
tho J>raetieo; reputation; 11rofitab1Jit.y; fco structure; nucl qunlit.y of tho work 
product. 

'Seo ecvoral revomie n.1ll1)g& fo Ex.htbit. ·c· in this chnpt.(lr whfoh apply to 
vnluing a law practice. 

•Klein, 'J'echniquos for Valuing I..11\W Pract.ict11l, J> Jlj3, Vnlui11g Professional 
Pract.leea and Licuneea: A Guide fo1· Un: Motrhnouin.l Prac~t.it.ioncr, Brown, ed., 
Prcntic::o Hall l.nw &. Business, Pub (1987) 
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certainty in. cm.,;v om~ ualua.ticm of ati. asset. To aw contrary, a 
con.siddra~lc amount of unce1·t.ain(Y attaches t.o any ualu.ation. 
B~t subjact to tliis uariability, the conceptual llieto of the 
cccmomic valiie of tniy tk8set is ba.ttd un the f uturc receipts which 
t.hc asset ~1ill produce.• • (EmpbaaiiJ in origi11al court opinion.) 

Even when economists and university profe&sore, perhaps the 
mo$t highly regarded or prt>feaaionale, get; involved in the process of 
val\Jat.ion, the result is not a sctontifically det.ermincd 'result that is 
accurat.c by all standards. Given two, three or four econo1nists with 
app,ro.ienl ekm, to ·value a given 1>ractice, two, tliree or four different 
values, respectively, wUI result. 'rhe result& wilJ vary based on many 
factors including which method t11e aJ)prafser believe~ is t.he most 
appropriat.e m.et..hod under the circuinet.ances, how tnucll experi
ence the apprnise1· has in the area of law practice valuation (as 
oppo!.l'.i:d to ·valuation generally). aud how· detailed the dnta is from 
whicl:" t:hc appraisal is to be m~de. Hopefully, though,· the 
diff~rcnces nmoug t.he appraisers will begin to narrow once they are 
outside the marital dissolution litigation arena. And, of course, 
a<?tUftl 001nparablu sales in the marketplace, now tb~t. actual sales 
are to he pen.11itted, will help keep the values in line with retdit;y, 

B. Qualificntions of Appraisers 
'J'horo are no licensing, testing st.undards or requirement.i; 

imposed by state OJ' federul agencies for appraisera.7 Appraisals are 
performed by people with vatied backgrounds. 'I'hero are commer
cial appraisal companies; certified public. account.a.ntsj "forensic 11 

certified public a~countunt.s; auctioneers; securities dealersj real 
oe~t.e brokers; rcnl estate appraisers;· economists; and. uni v<~rsity 
bul:liuosa admiuisti·ation profeaeora. 

Although there is no sttnidarcl course of training, t.bere nr<' 
sever.al orga.nizat.ions of appraisers. each, of which o.ttcmpt..'1 to set. 
1niuimmn standards for its members. These organl~ations may 
attempt to qualify their members by volume or· nmnber of 
appraienla mo.de by tho prospective member, by peer review, by 
continuing oducation courses, 01· by an exumination ?f some type. 

--·-
.Jn ru Ma.rrlo.te c.f Lo1>ur., sa Cal App 3d 93, l JO, U3 Cal npt.r oll (1974.). 
'1 Seo, e.g., Steu1, ApJ>raielng Busint'as and ProfMsional Prnctie.cs, p 4039, 1989 

Jl'nmUy I""w Symposium, Fmnily J ... aw Symposium oft.ho Loa Angeles County Hor 
AssodnUon. 

s.s 
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The qualifications and skills of the imiiviclual appraiser are 
foctors to consider in evaluating the merits and persuasiveness of 
the appraisal. 

F. Pa.vmont 
Thero is an old adage in t.he i·oal est.ate field. It states that ono 

can nogotiate price or terms, rarely both. In other words, if one has 
en.sh. to pay for a purchase, then terms are unimportant. Price ia the 
focus of the uegotiatlons. It' one has little or no cash available, then 
t.crms are tdgniftcant to t.he buye1·. !'rice is not tho main focus of the 
negotiQt~ons for it ts unimportant if the price is a Jit.tle lower cu: a 
little h~b.•r; the buyer wo~ld b~ unable tu make the purchase in 
either event without obtaining extended terms for payment of the 
final price. Thus, terms, or the pla1'l of payment, is the focus of thn 
negotiations. 

I:u th<'"sale of a law practict~, an important issue for the buyer is 
the extent to whfoh the clients' loyalty to the st~JJing attorney can 
be . tranafened to the buyo1·. '!'he answer to this qm.~stion will 
obviously bo affected by whether i.hc seller is the at.t.arney (or the 
estate of tho att0n1ey); whether t.hc selli11g att.orn~y is leaving tlm 
aron o.s soon 11s possible (e.g., going to the Bench or leciviilg the 
conununity); and tho length of time the clients have been served by 
t.ho attorn~y, ainong other factora. 

'l1he fee.r& of th~ b\lyer as to t.he 1et.<mt.io11 by the buying 
11tiori1ey of the selling attorney's client base m\lst b<~ dealt with in 
the 11egotiatio11s. One way to approach this is to creAto specific 
tenns for payment of the ngrced upe>n vnh.1c. 

Also, the la.ck <>f avnilable cash by thu lu.1yina attorm~y rnny 
create the need for pnymeut of tho agreed upon price ovnr an 
extended period of ~!me. '!'he ·granting- of f.el'ms by t.he seller will 
cause the seller ·to btt rnore firm in tho selling price because of the 
diacounted value Qf mc,ney nnd · tbe great;cr ri&k in rr.ceivint{ full 
payment by th~ 'lleller. 

1ror1na of salo will be <liscussed further, ihfra; The muthods of 
vnlwitiou diect1ssed hel'ein clo not take into flCC01.lllt the mct~hod of 
p(\yme11t. Pnyi:a:u.mi on torm.s does not nffcct valuo, but does uffcct~ 
price. 
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Ill. '1>A'l'A N.l!:EDJ£D i'Olt API>RAJSAL 

The following ia a list o( documents that will be helpful. or 
requh-ed, in Ol'der to make a valid appraisal: 

1. Financial stat.eme~ta for the prev.ious ave (t>) years;' 
2. Income tax returns, both state and federal, for t,11e 

previouB five (6) yenre; 
3. Fee schedules for the previous five (5) ye·ars; 
4. Lcuea still in effect.; 

a. For the prcmis~; 
b. For all equipment; 

5. Notes po.yable, nl<>rl.gages (deeds of trust), conditional sale 
contracts; 

6. Documents 1·elating tu tht; ttcquiaiiion and obHgatio11s on 
real and personal· property ~investme11t;s; 

7. Cnah receipts, cash diaburee>:nents, sales,· purchase, payroll 
and genernl journals; 

8. General ledger; 
O. Bnnk eta.t.eme.nts1 ct:mcelled checks, bank. reconciliations; 
l O. Aged accounts receivable listing; 
11. Work in progress detail; 
12. Immrnnce polici"s; 
13. Data on key pe1·Bom1el of selling utiorney who will assist 

in tbc tro.nE.'it.ion or remain employed by tho buying 
attorney; 

14. Brochurc(s). if any, of t.he firmj 
Hi. Annmil. appointmen1. books;• 
16. Other relevant documents. 

Some 1nay say t.hat·t.he foregoing list is too detailed and too 
burd.ensome to gttt.hor for the average practitioner, especially the 
((Ole practitio~1er or the small firm. However, an appraisal of value 

• Fiv.._. (5) yea.tis iei an :.ccepwd t.lm~ period tor reviewing one's financittl bistu1·y. 
Ono lt:Jl1ot uc cttrdu1, howevc>.·, to nwiow f.Ju.: iu1.t.W.rn1 if a.uy, of tho income Hf.n:iftm. 
D'1termfoo .Sf tht\re has been any &l~uificnut. changes during the period under 

· revfow. lf ihoi·o I nut b11t:n f\ docHmi In r,ro&$ i·oco_iJ1h 1.u number of oUont.!$ ht t..he la~t.. 
)'Ml' or two, this m\l8l ll" noted nncl coneldcred in d(1t.ennining value. 

•A buyer ah(,uld <'\'ttlu1d.c.1 t.he natua-e 88 well all tho distribution of the client 
bn11e. Conaider whethc1· t..111) cliuut.11 ttre rc1.11.:ut customers, rccont.ly "U.nincd olieut11, 
rdotruls from prk\r clients, ck. 
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is not made il'i a vacuum. It 'is based cm the financial data of the 
firm t<» be vaiucd. Therefore. the information. 011 the~ individual 
firin to be valued ruuut be ava~lable for review. if it is the estate of 
the attorney that i& il.1e seller, and i~ tbe attorney's recorcl~keeping 
was inadequate, then the common sense of the :appraiser will bo 
required to attempt. a reconstruction of tho 0.uaneial data of the 
practice. It. wilt be recognized, bowever, that the re.~ulting valuation 
will be baaed on even more tenuous assumptions t.han would 
oihorwise·be the co.so. Furiber, to sat.b~fy n buyer t.hat the buyer will 
be roceiving that wbich the parties say the buyer will receive, terms 
CYell ll.lore favorable to the buyer may be demanded. 

'l,he appraiser of a law practit:e. must underetancl princi1>les of 
accotm.ti11g, as can be seen from the list. of doc;t.uneut.s necessary to 
value a p1'<>fossi~i'lal · practice. The· .nppraiser must be able to 
understand and list perquisites, extraordinary expe1l.ditures, unre
port.ed income and personal' expenditures pa.id for by the practice j,n 
order to give full vnlue to the luw prattl;t~c. so 

IV. VAJ ... UATION 

Family Law Court.,, in dissolut.ions of marriage. hnve held for 
tnore than ft decade that n Jaw pra'ctiCc, even a law practict~ of n sole 
practitio11c1·. bas value; t.hu courts hnvc included goodwiJP 1 in the · 
total value of a law prn.<~tice. Including goodwill was conceptually 
difficult to argue wlum the "buyer'' could not nssume control of this 
new "purcbas<'·" 

With the change -in the rules by the ·sta.U:~s and national Bar 
l\ssociations, this "vacuum" will be Closed even though nn unli
censed person still will be unable to pract.ice law. Whet.her th.c lnw 

so Such itome include ·'™e of a firm·Qwncd car, club uu.unborships, .lifo nml 
dtao.bility iuaurnnct1 .m~clicaJ biU~, ho1ne mainl.emu1cc ond repuini1 credit curd 
ciqxmset, into1·oat·f1-oo loa.n!'I, puroouul ·entertu.inmont, vacat.Sous, fotnil)' 1uemb<.m~ 
011 payroll, otc. 

n Courts !reQmmtly roter to ~Tu1:1tieo Story's d"fjnit.ion of goodwill: "Goodwill 
rnRy be . . . deisccibed to be the advantai:a of bonofit, which i3 nc:quired by un 
el't.nbllahmcnt, beyond t.l1e inere value ot the capU11l st.ock, funds or property 
cinployed. tho1·oh1, in con1i6Que11c0 ot g~mmil public pnt.ron.age • . • ".t'hic:li it recoivr-s 
fwm constcmt or habitual customer1:1, v11 account of Us local position, or common 
c:olebrit;v, or re1>utat..io11 for skill. or afnuence, or punctualtty . . .. ft Sec Story, 
Comment.arias <ill the J..aw of i>ari.uer•hips, Sec 99, nt. 170 (uth cd 1806). Thfa 
dcserlption is oonu.!f.iroes reduced to the de(ht{tion that goodwUI is the expcetutiou 
o( continued public 1mt.ronnge. Sec, e.g.. Cal Bus & Pror Code Sec l 4100. 

5.A 
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J>r.o.ctice hns.vaJue'i1n10t the question hel'e; the que..st.ion is what is 
that .vo.lue and how does one compute it? 

Valuation is n prOJ)hecy of the fut\u-e based on facts presently 
at.: band. lf. i$ an evaluatiu11 which, when viewed with t.be future in 
mind, wm J>urmit the buyer to a.U.a:in ru.1 acceptable rate of rctAlrll 
on the tt£s&ots purchased. The ·aeller wo.nt:s to have tl1e highest vnlue 
posaible ascribed t.o the law· practice (and each C>f its component. 
1>a.rt;s) in order to "justify" his/her asking price. Therefore, on<:h 
·asset, inc-Juding intangible astfets, u of tlac : pracUce must be 
speci(ically idcmtifiod and valued. The buyer, convers<:ly, wa11ts to 
hiiy only tangible asset& theroby obtainirig: the I.aw practice' for the 
lowest poaaibl~ }>rice • 

. . What arc .. tl~e assets of a ·l~w pra~~lce which can be ide~1tified 
and tranef ened? Among o~ers '-tbat tbe reader may identify in 
his/bo1· own circumstances, the property11 to be VAiued and which 
may be t.ranRforred im~lude the foJlowlng: 

1. Cash 
2. .Furniture 
3. Fixtures 
4. Equipment (computers, phot..oc:opy mnchim~s1 ek.) 
6. Supplies 
6. Law library 
7. Real p1·opert.y (wherein t:he office is loca~d). and location 

value (proximity· t-0 t.he co'l.u't; business ce;nter; or client 
population bnse) 

8.. J,easehold interests 
9. Tclophone numbe1· (especially if long standing) 
10. PJ·opl'ietnry compute1· fiofl,ware 
11. Accounts receival>fo (Joss co$t of collnction) 
12. Costs advanced on behalf of t:he client 
13. Work in progress which is partially comj,leted but not yet. 

billed ·as a i-cc.dvablc 

n An inlangibJc of:ll!Ct. rn11y be dcfh1uJ. M property whose vnlue i& not predicated 
an ita inherout JJh)'&iool chu.raet.erlat.lcl'I. Intangible al\sois include, but arr. not 
limited tn. leaaehoid ini.cl'(l1Sta, trAdomru·k(<, tnule no.mes, patents, contract.s, 
euatoiner/client J'elo.tfonshit>tt aucl goodwill. Beonuso intangible 68St1t..'i nrc t.ypicnlly 
not. recorded 011 fintmciiat records of n company /law J>rncUce, identification ('If t.heRo 
a~et.s may be difficult. 

0 See, e.g., In re Mar.-iugc vf l .. opci, 38 Cal App Jd 93, ll(), i'J3 Col H.ptr 58 
09~4). f~r n dlueuil~ion ot wlmt tht1 t.rlnl court in n diasohi\.ion of morrin&e 
proce.cding looked for in rlt.terinil1h11~ U)o value of 11 111.w prnctice. 
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14. Work completed but 11ot yet biJJed · as a receivable 
16. Goodwill14 oi the prac~it.ioner/going concern!!~ value 

·a. Immediate Ulltt of ·tangible assots 
b. •rrninod and assembled work force 
c. Cast: filoa) qualified cliont/pruspcct. list16 

16. Liabilities of the practitioner relAted t<> th~ practice~ which 
will ba takon over by t.hr. buyer. 

Contingency fee ngreements represent. a unique asset iu a law 
practice. It ls work in progress but uarinot be billed· or colJccied 
until the e11tire matter is successfully concluded. Valuing contin· 
gout fee files may be done on one c,f several bnses. One cc>uld wai1. 
until the conclusion of the matt.er nnd then estimat~e the amount. of 
tbne expended on t.hc file before nnd after the dat.c of valuat.fon. 
'rhe appropriate percentage of ~.he to1;al fco would t.hcn be 
attributed to t.be value for work spent on the file before the date of 
valuation. Alternatively, one could reconst.ruct an t.he hours spent 
on the file before the dat.e of valuation and a~sign an hourly rate t.o 
the hours epent. Aimt.hor t•J)t)rouch would be to 11sc:ertain t.hc cost.s 
adva~1ced ·ou a contingent fee file, considering suc:h c:o~t~s to be' ~Ul 
inveatmont in that mat.t.er. 'fhen, a designated rct.urn on these 
advanced costs would be used as the basis for determining t.hc vnlue 
of the file." 
---~·~ 

·'' ln J..opoz., eupru, p 110,. tho court. waa concerned wic.h ·goodwill of t.hf! 
praotlt.lonc:r in hta lnw bUllb10&a Ma tt going con com . • .. " Ot.hcr connnent.ntors luwo 
mAdo tho diatlnetl~n botweon ft •going concern• value nnd n ·goodwill• foctor. 

In tho eue oE th• aiJo of n Jaw p1·aotice, tJ1e going ooncel'll nncl/or goodwill 
Caotor(e) meiy be diaeounted to Boiue degree by the porccivE>.d foss of clionfa resulting 
from the nbo~llCO CJ! tho tll!IUillg o.t.f..Ornoy. 

lPQojng.ccincor.n va.tuo Is defined as thl.l additionnl t:lement~ of vnlm: which 
Cll.tl1¢he11 tu (t~e 4a&oi~blod aasot.1) by 1·eotion or (tl•oir) cxi1'1t;once u nn integral part. 
of o. goh1J '1.-0noorri. ~ ~ MarguH•, Appl'(l)Uiti.t.a Swndnrds of Voluo ond '1'boir .Uac 
in AllGict1t.iun1 ofl'urchatto Prioe, c;ittng VOS Curp, v. Co1nm .. , GS TC ot>~~ (197'1) 1>r, 
.69().-.591. Th~ theory, atat6d &in:iply, U, t.hft.t. tbe whole ls g,'Tcnter t.tmn t.hc 1mm of i'-' 
parts, t\1'4tn in the ob&c11cc u! goodwtU .. 

· ll At worat., ono can·make tho oi1alo1iy for purposes of valuing n Hat of cUent.c; to 
o. proaeleeted twd quollfted mMUh1g lit1t: Ai beat., tho buyci· wHI maintain rm onr.oinr. 
ni:.tOl'ncy.cHent. rcltiUonahip ttnd tnetea&(l bi11/ho1· pract.tco as n result of I.he 
pureha&f!. · 

17 For further di~•1asfon ou va,luittg coniitigont fee mntt.c1n, soc AlClm, V nluinr: · 
ll llflw Praet.ico, 63 Mich BJ pp 8[J2-8f)3 (Sept. _l984). 

~ .10 
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V. PACTORS IMrACTJNG ON VALUE 

Thf\ values aBSigtled to each of the forecoing osseuJ and the 
"going concern 11 VRlu~ ma)".. be imp~cted, 011 a "macro" lovel, by U1e 
general economic charactctristics ·and conditions .affecUng the 
business . of law practiue 8\lCh as tho followi11r;1 

1. 

2. 
3. 
4. 

6. 
6. 

Pnwailing general ·economic conditions, both on the 
national luvcl and the local level; 
•1'r&nds 111 tho iuduetl'Y/IJrofe&fiion; 
Size and coniplexit.y of the practice, 
Barrietrs ·to entry 9\lch as.'t;euhx:iology' (comput..er sc)ftwarc 
used by· the profoos~on,· generally., to oe competitive) und 
00.ucation requiremunts: 
Profitability; 
Expected growth i11 thtt profeasion. 

On a "micro" love.I. 1.he. nutm·e of the asset to be valued also 
dot.ermines which method of valuation will be used. For exemplc, 
t.be: book vn1uo method may be used for tangible apets such as 
furniture and ~quipment; fair market value niay also be used to 
value fixed aNsets. On tbe ot.ber hand, the. excess earnings method 
mo.y be used tb value goodwill.18 The discounted future c-.ash flow 
method, yet another method of valuationt may b~ used to value the 
e\1iire law p.ractice, with the fixed assets necessary to produce that 
caah flow included. 

VJ. l\lE,FlIODS OF VAL\JATION1P 

In ihe broad sense. there ure three methods of valuntfon: Cost; 
Market; o.ud lncoum. 

In the context of n 1nofcssioru.d practice, the cost approach 
may result. in vttluing only the physical t>r tangible BSscts Emch as 
fllrnituro, fixtures, library, equipment, etc. The historical cost less 
accur~nllat..ed depreciation equnls "book value.• 'rl1e roaulting valut~ 
would be rolatively email. Ex.copt as to tangible assets, tbc cost 
approach is not utilized for most valuation purposes concerning a 
low practice . 
. ...:.----

11 SpodfiCo m.tt.hodll of ''lll\1titi(m wtll ht! nCtti'd for ep~ci!ic l.\1>&¢~ below. 
U• Boo Jtxhlbit •Aw <\t t.hfl end of tbie chapter for u idoaMry of eelccttid tcrma 

rolnt.lng t.o voluntion. · 

s.) l 
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The market. ("fair market value") approach inay have been 
applicable, in aome way, to the ··1sale" or transfer of interests in ft 

large firm cpntext. However, because there has been a prohibit.ion 
on the sale of one's i11tcrest in tl law practice, a "t.ruc" market value 
could not be obtained before n<>w. The "purchase price" of int.crests 
in law firms always hn& been · masked in other ways such as 
retirement benefits, wiLhclrawal compensatio11, consuJting.fcos, etc. 
Thus, an analysis would have been difficult, if at. all possible. And, 
of course, a sole pract.itioner had a difficult time crcati11g .even n 
facacle by which to effectuate a transfer of his/her interest. The 
change in the Dar r~gul.at:ions is too recent. to have any reliable! 
information about. fnir market value of n law pract.icc. 

Market value may be used to value the fixed. tangibl<! assets of 
a law practice. 'rhe p1·icE' that may be paid for tangible assets in t.he 
opc11 market would be the foir market value of these assets. There 
is sufficient clata available to make ft reaso11ablc determination of 
these values. As timt? passes and comparable sales data shall be 
collected, the fair market value method of valuation may also be 
used t.o value the . jntangible assets of a Jaw practice suc:h as 
goodwill. 

'rhe income appl'oach. (or .capitalization of i11comc:)1 or n 
variation thereof, has been the pi·imary tool for valuinf: profession· 
a] law 1>ractices when VEt.luntlons were required a.s in the cRB<~ of the 
dissolution of ma.rriage of a lawyar. 

Following· below wilJ be an analysis of several methods of 
valuation. commonly employed. Because valuat.ion will now become 
im1>011.a11t for reasons other thai1 ·Just litignt.ion in dissolut.ion of 
marriages, more· than the lncome approach will be discussed. 

YII. DE'l'ERMINING VAl.lJEio 

The common desire amongst all of us is to seek a "simple, 11 

.guaranteed method to determine the value for all purposes. This is 
impossible. However, there are several methods that <~an be 
dcacl'ibed relutively easily, even· if their applicnt.i.on is more 
dif(foult. 

· 20 As not.ed herein., them o.re aovornl methods of dot.crmtnhll' "vnhw. • The 
mot.l1()ds &<-it forth in this ehnpter aro not in any special order of importnuco nor is 
thtl li111.ing co1upM.e. Euch mothod liat<.-d is usocl for diCCcrcnt purposes and Ullclcr 
different <:irCUlnt'l{.(lm:~H. f)ee (urthcr diSCUS~lon in t.his C:haptcr. 

5. 12 
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A. ,, Fair Market. Val.uE9" 
Tbe "marketpJo.ce" concept is easy to grasp. It was expressed 

in an enrly· California case as follows: Fair mark.et value is Hthe 
highest price estimated in t.erms of money which the land would 
bring it oxpo_sed for saJe in t.be open market, with reasonable t.itnc 
allowed in. which f.o find-a pu1-chaser buying with knowledge of all 
the uses and ·purposes to which it was adopted and for which it. was 
capable. •.u · · · · 

· In order to obtain the ''fair n'lark.et value.~ one must search for 
the sale of compal'abJe assuts. In t:he ·real estate field, one usually 
gots tbe records of Bales in the county rctprder1s office, reviews th.e 
nature o{ those ino)>ortics, and tbcn makes a aubjectivc evaluation 
as to -t.he. sunilnrity of those t>roperties with the property to be 
valued. By comparing the property in questfon wH.h similar 
properties that. l1ave sold h1 the open market., one is able to make a 
'f(;·~sonable evaluation as to the present fair inarket value of the 
p:··1pcrty in quest.ion. 

When valuing "f<.llJing stock." otherwise known as cars and 
trucks, one would begin by looking nt a source such as t:he l{elly 
11 J3luc Book" t.o obtain tJlC~ p1·efjent. fuir mnrkot valu~ Qf a particular 
car or truck. 

Othe1· a.sl-laie have similn.i· source mHt..erials for cfot.e:r1uining fair 
market value. 'rhe essence of the procodm·et however, is to learn 
what assets of a similar nnt.ur(f (comparnbles) o.ro being purchased 
and sold for by other, independent pf~rsons who are not under 
compulsion t.c buy or ecJl. · 

Use of this approach at present to value an entire law practice 
is 11ot available because we do not have a hist..ory of such "open," 
recorded sales by virtue of t.he JJrovi<.ms ethical proscription. 'rile 
time will come when this will clmn{{e. · ln t.he :i;neant.ime, the fair 
intuket value approach can be used for valuing the physical assets 
of the lnw practice. 

B.. Rule of Thumb 
Another nppronch, t.hough very· simplistic in nature, t.hnt one 

finds in valuing a 1>rofessional practice is the "Rule of 'l'humb~ 

• ' 1 Seei Sncrtttncnto R Cu. v. Heilborn, IVG Cul 408, 109 (1909). Although tho 
Hoilborn r.asc <li&cueacd lnnd, t.he Bl\mo conct\pl. ond dofintuon llJ>plios irrcspeciivo 
or tl1c nsset being Yalued. Se~ nlao Intemnl }l<;venuo lt(;1,rul11tion Sec ?.0.2031-l(b), 
l9!i4 Code, ns tunondcd. 
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1nethocl. Tbis approach may be us~d t.o value the intangible assets 
of a professional prtt.ctice. ln other words, after valuing the 
physical, or identifiable, assets, wbat is t.he stream of income wort.Ji 
t.n a proapecti"c buyer? 

The rule of t;humb approach is simple and direct. M.ultiply one 
year's gross revenue by Uifa multiplier. ~rhe result. will bet.he value 
of the at.ream of in<~omc. u 

rrhe gross revenue should be averaged over tho Jast five (5) 
years h1 order to even out nuy peculiar ups or clowns in t.be revenue 
stream. This average~ ye1:tr's gross revenue is then multiplied by a 
fact.or. The factor, cir the m\.lltiplier 1 varies with the industry and 
even with the geographi~ location. Some account.ing firms, for 
exam1)le, are valued at 1.0 to 1.5 times (100 t;o 150%) annual gross 
receipts. Medicnl practices may be Vtslued at .4 to LO tb11es (40 to 
100%) yroRS receipts. 

~ . 
A sttH.:idard has not y('1t clevelopod for the sale of law practices. 

However, oased 011 tho figures used in accounting and medicino, it. 
would nppeftr ihtti the multiplior ·for the rule of thumb method 
ehould be in the same 1·ange for law prttctict!S. 

Whether the multiplier is in the lower or 1.he higher level ()f Ul(! 

range dcpe11ds prirna.rHy on how much repeat businm~s is expected, 
t.hc nature of the law practice, the number of clients and the 
transferability of client reiat;onships.23 If there is a great denl of 
repeat business ancl clienl loynlty can be transferred, the inultiplic~r 
will be higher. In the sale of e. law practice, a port.ion of the clients 
will 11ot stay with the prac:tice, by renson of the close p~rsonttl 
relationship usually developed botween client and nt;torncy. 'fhis 
fnctor must be considorcd when determining the multipliur. 

C. Prit-.c/Earnb1g:s. RertiQ 
When valuing securities,. 011e need only look to tho NASDAQ 

quot.ea to determine the ratio. between current. price of a stock or 
bond and tho earnings of the stock in question. Because law 
practices arc private organizations, this method would not be 
appropriate for valµing n law pro.ct.ice. li"or valuing socurities or for 

111 S01no •Rulo of Thumb• multlpli<•rs rn1mlt in u vo.lue for int.a11Hihlo~; c>thc11s 
res\.dt ln tot.al vtilue including nil ttmglblo nsaet.~. A multiple of 1.0 cross inc<>rne or 
higlu1r ta 'onornlly tor nU ·a1111ots, 

n See, o.g., In to Hull, 712 P2d 1317 (Mont 1986). 
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v~luing privately held businesses, i;his m.ay be one of the best 
methods available. 

D. Excess Earnings 
The pre.dominnnt met.hod of valuing lpw practices todny is the 

•excess earilings" met.hod. 'I'be other methods or valuing a law 
piactice, under the cbcuinstances of . practice · that exist today, 
genorally are not applicable. 

This method is tt conscrva.t.ive approach.Jt is,.in esse11c~. a "no 
change" model. Ii, appraises. a p1;aC:tice based only 011 what. the 
pract.icc has ge11erate<l wit.h 110 atumtion to future prospects. up 01· 
down. It has, therefore, been accupt.able .jn. f.emily Jaw (marital 
diseolut.ion} proce..edings wb.,re projections hove been deemed to be 
in vjo]at.ion of the standard that post.separati.on earnings are 
"separate property"•• and wl1e1·e OJleculation as t.o f\1turc events is 
inadmissible evidence. 

"Excess earnings" hos been cfofincd as: 

·earnings ewer and above o. normt\l return for similar services or 
intangible miset.e primarily att.rluutab)e t.o exdusive c-..ont.rol ()vcr 
an economic resource. In n businer,s sett.ing, U1is re&ourco mny be 
the locnti.on of the business <11· an O$tabliehed l·oputation for 
quality servke. Jn a 1>rofeasiollnl practice, the economic reaourec 
inny be 'l.1><:1 ptweonaliiy or unique ialeut. of the profe&siottnl. For 
an employee, excess earnings may re~uu. from Eiducat.ion, person· 
alit,y, R}>ecial talent, business tlcqua,int.atlr.e&, and other quo.lificn· 
tions that confer ·adva.utage, di(fenmtial tt·eatm~ut, nnd n reln
tively grco.ter number or future cmpJoymont options. 11 2'5 

Over tbe last. 15 years, ~amily law couris have strugc:lcd with 
t.he concept of dividing initmgible assets, particularly goodwill, 
between a professional spouse who could not sell hib/ber inofcs· 
sioual J>racticc and o. uo111)rofessio11ul spouse who c:ould not acquire 
or otherwise be directly iuvolvod . in the professional practice 
because of the lack oi the appropriate license. · 

•rho courts have constructed a variet;y of ruses to overcou.'l.e the 
apparent inequity of not dividing smnethiug of obvious vnluc. On~ 

114 Thi& is n logical f.uconsistency bac&u1:10 goodwill is predicated 1Jn the fufan<• 
pnLronnge of J>aal <:lient&. 

H See Ha.rpcrt ExecM 1'4lrnings: l'tcd!!fining t.hc r•rofesaioual Goodwill Doc· 
irint1, 17 Pae J.,J 166, l'IG (Oet.. l985). 

5. J 5 
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euch n1ae was the establi&lnnel'.lt of the goudwill26 doctrine. 'f'hiY 
doctrine ran into several logical barrie~s. One barrier was that. 
"goodwill" of a sole practitioner could not be transferred; the 
practice was not saleable. Thus. t.hu· goodwill wa& personal to tbe 
professional practitioner. If that was tn1e, then the ftuni.ly benefit· 
ed during an the years or murriage by the inci·enscd earnings of the 
professional. This would te&ult in gteater assets subject. to division 
l1nving been accumuJated during t.be marriage and higher earnings 
from which to f>'l'ant spou8al su1>p_ort. in the future. How, then, could 
the "goodwill· also be divided. It would bo "double diJ>J>ing." 

'ro ·meet these challenges, and (>tbcrs, cliffei·ent dofinitions 
resulted, t'lll of which were designed to ovei·coine the logical 
inconsistencies between the definitfon, 01' it.Ill applicaUon, tmd 
economic ·reality. Recognit.ing .the logical difficulty with t.he 
concept of goodwill a.s applied 1.0 frunUy law, t.hc! courts developed 
t.he principal of ft excess earnings, ll I ., 

Goodwill is conceived iO be a.differential advantage. It. results 
from the abilit.y to overcome compc"titio.:.·1 by reaso11 of personal 
&kill, reputation, location. special talent or other qualifications. 
"'rbis differential advnntag~. giye~. 1:tse to em·nings in uxcess oi a 
normal ret.urn on assets including labor and services provided. The 
existence of goodwill, wheU1~r pc1·sonal or commercial, rE!ault.s in 
excess earnings. "n One commentator maintains that the prof(!S~ 
sional goodwill doctrine ia broad enough t.o include "cxcClss 
earnings" of an employeoto and thcit; these' excess earnings are 
uubjecL to division by the family law court. 

The "excess earnings" method rucog.nizes the ecc>11omic reality 
that there is somet.hing epe~i.o.l ab?ui the l~w pr{l~tice tha.t devclop8 
earnings· above the·· 11orm . nnd, . if t.hat special somethjng can be 
transferred. to ·som~~tme· el!f.e, it. is· somethiug of value tl1at can be 
solo. If t.here is nothing of special value, then th&1·0 is not~hing of 
ve.lue .. to· bo sold because the h\lyer could increase his/her business 
as much; if not more, by hiring n lawyer as a11 employee. In otlmr 

H Tho trudlt.lonal detln\tton ot' goodwill is t.111;1 t!x.puc.;«.ut.io11 (1{ continued public 
puiroMgo. Soe, Q.,., California Busine-.sa .and Professions Coclo Sec 14100. Goodwlll 
counot.es ubove-averni,.'<1 f1Ucc:e$8 and proritability. 
. :n See ·Harper, J!:);cesl.l F..nrtdngs: ltedcfinlntf t.he l>rofoaslon11I Gooclwil\ l>\ic· 
tl'im~, 17 l•&e l.J 165, 1 'IG (Oct. 1986). 

1• lbid. 
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words, 1.l1ere are no "excess earnings" in the ptu;tfoular lo.w practice 
being valued. 

Excess earnings may be calculated ns follows:,.. 
·1. Ascertain the eo.r1\ings of the law firm (or a1;torncy if spl<! 

practitioner). Review tbe previous. five' (5) years to obtain an 
average figure. Remove any unusually bigl1 colltinge11cy fees so as 
not t.o di&tort the earnings . average. 

2. Fix the amount by which the luw practil~e exceods who.t nn 
employee of comparable qualifications woulcl earu.~0 )Crm:~pare 
education. trainh1g> skill, effol't by way of n.mnhcr of hours w()rked, 
etc.)11 

3. Comput;e n fair l'eturn on invest.numt in physical assets 
m~ed in the practice. · 

4. 'I'he amount by which t~he five (5) year average earnings of 
t.he practice, less t.he fnb· retu1·11 . on physical assets, excccd6' 1'-he 
figure for fair compensation of a comparable attorney is t ~-.e 
tunmmt of "excess enrnings." 

5. 'I'he "excess earnings" is them capitalized to det.ermine t.hc 
value of tlu~ law }nnctice. The 11 cap rate 11 '

2 is a funct.ion of the :risk 

n See, e.g., Dugan v. Ducan, 45? A2d l. 92 N~l 423 (1963}. Sec nlso Hunt v. 
Hunt., 698 P2d l 168 (Alaskll 1986); Nelson v. Nelson; 411 NW2d 668 (Minu App 
1987); In re Kapustn, 141 lll Ap1) 3d JOJO, 491 NE2d 48 (1986). 

H Use local. not nat.ionRl, sta1.istic11 w ticcurnt.<~Jy reflect l<1eal ccmdit.follli. 
Certain organizt1tions rugu\G.rly conduct f!llltV('Y8 for infom:ui.tion on compcn~tit.ion 
and related matt<sl"B. See Daniul J, Ctttst.oi· & Co.; Alt.man & Weil, Inc.; l)un & 
Breld&t.reet; Survc)' (>{Small Buaincl)&os; AlmtU\fl¢ of Du11h1oss Il.at.io11; nnd loc111 Bttl" 
ftlll'lrte:iat.fons, t1.mong ot.herR. 

as One critiei.am of t.hiti met.hod )s t.ht'll om• mrnd. tiri,t. d&duct the fo.ir 
comi>ensn\.lon to i:ot. bXOO&ff caminge, Tbe more valuable the pcraon't1 contribution, 
th& hlg-her will bo \.lie compen&o.Uot\ entitlemcitt. or replacement. en~t.. 1f'hu11, no 
exce11s ettminp result.. And, one canm•t ust~ avl~r~o 01uninga baCfluttc t.he effort.& of 
t.11ie praet.itfonc.1· are ex()(:pt.ional. One mul:lt. C'.Ompnre aetual t.o nctm1l, nol 
theoretical. 

ia 'rhu following example illutil.ndA:.111 thu (!ffect. t.lmt diffonmt eapU..o.Ur,a.t.icm 
rttf.ea have when QppHed to t.bo e.ome C'X<:ens earnin~a. ])iffcrtm(. rat.ca aro n)li:•lied 
bn&od on the aascasmcmi or i·iek. 

$50,000 $50,000 $rm,ooo 
l<~xcess earning Multiplier 
Value: 

r ••• X. ... ~L ... :Xr.?-.. -~-1L 
$1{)0,000 $?.50,000 $400,000 

5. l'l 
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of retaining the clientelet the stability of the earnings of the law 
pract.ico duri11g the five (5) years 01· ot.her time period chosen, nnd 
t.be competitiveness ·or the prn.ctice. 

Somo have used a multiple of three (3) times (or 300%) the 
excess earnings. Tlmt means that; it will take three years t.o 1:clurn 
tbo investment.. It appears th&t this is t.he highest; figure thnt woulcl 
be used in tho sale of a persoxml se.rvice business. 

Others have used n smaller figure suc:h as one Ol' two. In fact, a 
multipU~r of even less than one inigbt be more appropriate for the 
sole of a eole practitioner's practice. Ont~'s pe1·ccptio11 as to how 
much. of tho client&' busiUOIJS relnt:iunship wiU be tt~tained by the 
buy~r in the f\lture is 11 key factor in determining the multiplier in 
actual sal...-.a t.rt1neactiona. 

Tbe "cap rate" used also depends nn Jocu.l custom. It should be 
remembered that the i.nultipliers ("cap rates.") used to date have 
bee11 for purposes of marital dissolution litigation. 'l'lw cop l'ates 
have been established with the w1dersta11ding t.lmt t.he rules of 
professional conduct have prohibited an actual sale of n law 
practice. With the removal of this restriction, it. is conceivable that. 
tho applicable cap rate will rise. 

·To get the total value of t.ho law pracUce, ndcl t;he valuation 
obtained by calculating tbe "excess earnings'' to the net, t.f'mgible 
and other anset6 (total a.ssets revaluod to their present in-place 
value less liabilities). This, then. would be the tott.d value of Uw 
professional law prflctice.n 

Vlll. Al>VER'l'lSING AVAU .. AllU~l'J.'Y J<'On SAI.I·~ 

The use of a rniddloman. agent or broker aho\lld provide the 
seller with the aloof11ess ancl 0Qjcct.ivity1 or appea1·a1u~o of same, 
that is required to pcrsuad~· tbe lfuyer to pay a larger pric:c tJ1nn 
would bo the case if ti1e buyer thou~ht. he/she could obtain t\ n fire 
snlo 11 ba~-gain. · 

Mfddlom'en, agent.a and.broker1J alao·faciliutt-e the co111municn· 
tion process wherein prospective buyers ure mndc owat<c of the 

n More aophl&.Ucated mothod:t C'lf vnh.intfoi1 (e.~ .• dificounted fut.ur~ ('..Dr~h flow} 
arc in \l!t for valuing <•tlmr profestional pracUco11. Thc1:1c will be ut.Hi:l',(;.d in 
nppraising Jnw pract.l<:ea for sale nfl time pa"-'!-t!s nnd tho need !<ir r,:n:.nwr 
aophit1(foatfon int;retu'lel'I. 
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availability for Bale of ibe law practice. Wif,Jlout thie communica~ 
tion, undertaken 'by the seller .or an h1depcndcnt party, the 
requieite k11owledge for tho. sale of the practice does not occur. 

It will take some iiIDo for the development of this "middle
mau11 p1t>fession in the field of law. It· exists in tbc field of real 
eatate and ·the sale of other.business opportunities. It remains to be 
aecm wbetber theae same people wiU find sufficient interest to uso 
their skille and facilities to se.11 Jaw practices as well. In the 
menntime, it bahoovea lawyers or their reprosentatives to cont.act 
colleagues, local Bar associations, local legal publications and 
air.nilar organizations to sprend the word that tlie law practice is for 
sale. Perhaps Bar aBBociat.ions will even develop subcommittees for 
the sale of law pi·acticea. It cert.(linly would be a benefit t;o me111bers 
that c.ould. not bo du1>licated. 

'rhe inore people t.11at know tll.Ot one•a law pract:i<:e is for sale, 
the more likely it is t.hat t;he law practice will be sold for n 
reasonable price within a reusonablo time. 111 communicating with 
the largest possible i1urnber of prospective buyers, OJle must at all 
t.imes bo profeaaio1101 in ap1uouch and give due regard to the locnl 
ruJes of iuofessionttl cond.u~t -~~11cerniug advortising- o.nd other rules 
that are likely to be 1>1·omulgaied in response to the uew freedom 10 
sell a law practice. 

IX. PAYMKN'l' 'J'ERMS 

Once having ncgotio.t.ed a prk:e for the sale of the law prncticc, 
t.he parties muat then discu2s t.erma of paymeut. T!1e sr.llcr would 
like cnsh. '!'be seller doos 11ot. want to benr the rf sk of final.u:iul 
failure of the b\1ycr or the ultimu.te d.ecision of the buyer that. the 
purchase pdce was too high aud that· tho buyer will make no 
further po.ymcnt.s under t.be original agreement.. 

1"he b\lyo1·, 011 the other hand, wiuits to pay ns litt:lc casi1 as 
possible and aib•u a 1nomi88ory note under favornblc terms for tbo 
balance <lf the pui·ohnse }>rice. Furtllermol'e, the buyer does not 
want to betu tlie entire risk that the seller's clients will stay with 
tho nt'w firm. 'I'he buy~J·, thei·eforc, will wnut. some typo of 
oonlingcncy pnymeut aunngemont whereby the seller will receive 
nlorc rnoney ns the percentage of retention is incroascd over timc.s• 

a4 Por c:iui.1npfo, accounting fimu:1 are uf\on svld ba1.1ed on n t.hrco (3) year ·co.rn
<>ui • dep~ndent on tht1 rc!.t:ntion of client.a, 

s. l 9 
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• Government is trying to force wife to testify against her husband. 
They were married just prior to the trial.

Issues

• Testimonial privilege / Communications privilege
• Compelled testimony
• Common law

Legal Principles

• Criminal
• Spouse

Additional Facts
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Operator Example Description
AND, & libel AND damages Results must contain both “libel” and “damages”
OR premarital OR 

prenuptial
Results must contain either “premarital” or 
“prenuptial”

NOT negligence NOT 
criminal

Results must contain “negligence” but not the 
word “criminal”

w/3, /3 custody /15 
interrogation

Results must contain “custody” w/in 15 words of 
“interrogation.”

*, ! testif* Results must contain some variation of the stem 
“testif” such as testified, testify, testifying, etc.

? mari?uana Results must contain m-a-r-i-_-u-a-n-a with any 
letter substituted for the question mark

“ ” “estate tax” Results must contain the exact phrase “estate tax”
( ) (confront OR cross-

examine)
Parentheses tells Fastcase to do the operations 
contained within it before doing things outside

Dog Bite
Only returns cases 
at the intersection 
— ones containing 
both the words dog 
and bite.

Dog 
AND 
bite
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Returns all cases 
around the 
perimeter of the 
two words — either 
those using the 
word “car” or the 
word “vehicle.”

Car
AND

Vehicle

car OR 
vehicle

Only returns cases 
mentioning 
“speech” without 
referencing the 
word “school.”

Speech School

speech 
NOT 

school
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Only returns cases 
mentioning 
“speech,” but not 
mentioning 
“school” or 
“political.”

Speech

School

Political

speech NOT 
(school OR 

political)

school 
OR 

political

The cases returned 
will use both the 
words “speech” and 
“public” but won’t 
use either the words 
“political” or “school.”

Speech

School

Political

(speech AND 
public) NOT 
(school OR 

political)

Public
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Sample Matches:

in-custody interrogation of a suspect . . . .                    (w/1 matches.)

unless in-custody police interrogation is . . . .                (w/2 matches.)

interrogation while in custody may give . . . .                 (w/3 matches.)

when in custody for purposes of interrogation . . . .      (w/4 matches.)

custody /5 interrogation — return cases where 
custody appears within 5 words of interrogation  

Sample Matches:
. . . that the marital privilege encompassed within the same statute 
precludes . . . 
. . . regardless, the marital privilege is not applicable here because 
Mr. and Mrs. Irons were estranged at the time of the conversations.

Not In Search Results:
. . . spouse may enjoy marital privileges from . . .

. . . the marital communications privilege may be waived . . . 

“marital privilege” — returns only cases with 
that exact phrase
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•

–

–

•

Pros:
• Useful for plurals or 

different tenses.
Cons:
• Can slow down search 

times – if you just want 
to search plurals, OR is 
faster
• Can be over-inclusive 

— see, e.g., maritime in 
this search

Maritime

Married

Marital

Mar*
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•

W/5 • The “Within” operator runs first

AND • The “And” operator is run second

OR • The “Or” operator runs third

NOT • The “Exclude” operator runs last
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• Consider the 
following search: 
– car OR vehicle AND 

getaway car

vehicle

getaway

•
–

•

–

car

vehicle

getaway
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car

vehicle

getaway car

vehicle

getaway

•

1 2 3 4

123 4

12 3 4
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• Government is trying to force wife to testify against her 
husband. They were married just prior to the trial.

Issues

• Testimonial privilege / Communications privilege
• Compelled testimony
• Common law

Legal Principles

• Criminal
• Spouse

Additional Facts

Concept Keyword & Operator
Testimonial 

privilege (testimon* or marital) /3
privileg* ANDMarital privilege

Compelled 
testimony

(compel* or requir*) /5 
testif* AND

Spouse (spous* or husband or 
wife)

Criminal trial NOT civil
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(testimon* or marital) /3 privileg* AND (compel* or 
requir*) /5 testi* AND (spous* or husband or wife) NOT 
civil
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First Search Second Search
(testimon* or 

marital) /3 privileg* 
AND

(spous* or husband 
or wife)

(compel* or requir*) 
/5 testif* AND

NOT civil

((testimon* or marital) /3 privileg*) /15 (spous* or 
husband or wife) AND (compel* or requir* or forc*) /5 
testi* NOT (civil or attorney /2 privileg*)

Chapter 46 
15 of 17



((testimon* or marital) /3 privileg*) /15 (spous* or husband 
or wife) AND (compel* or requir* or forc*) /5 testi* NOT (civil 
or attorney /2 privileg*)

•

•
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•

•

•
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An	  Overview	  of	  Professionalism	  in	  Georgia	  	  
Edited	  by	  Karlise	  Y.	  Grier	  
	  
	   Beginning	  in	  1990,	  the	  Georgia	  Supreme	  Court	  required	  all	  active	  Georgia	  lawyers	  to	  

complete	  one	  hour	  of	  Professionalism	  CLE	  each	  year	   [Rule	  8-‐‑104	  (B)(3)	  of	   the	  Rules	  and	  

Regulations	   for	   the	   Organization	   and	   Government	   of	   the	   State	   Bar	   of	   Georgia	   and	  

Regulation	   (4)	   thereunder].	   	  The	  one	  hour	  of	  Professionalism	  CLE	   is	  distinct	   from	  and	   in	  

addition	   to	   the	   required	   ethics	   CLE.	   	   The	   general	   goal	   of	   the	   Professionalism	   CLE	  

requirement	  is	  to	  create	  a	  forum	  in	  which	  lawyers,	  judges	  and	  legal	  educators	  can	  explore	  

the	  meaning	  and	  aspirations	  of	  professionalism	  in	  contemporary	  legal	  practice	  and	  reflect	  

upon	  the	  fundamental	  premises	  of	  lawyer	  professionalism	  –	  competence,	  character,	  civility,	  

commitment	   to	   the	   rule	  of	   law,	   to	   justice,	   and	   to	   the	  public	  good.	   	  Building	  a	   community	  

among	  the	  lawyers	  of	  this	  state	  is	  a	  specific	  goal	  of	  this	  requirement.	  

	   	  

	   The	   Supreme	   Court	   has	   distinguished	   between	   ethics	   and	   professionalism,	   to	   the	  

extent	  of	  creating	  separate	  one-‐‑hour	  CLE	  requirements	   for	  each.	   	  The	  best	  explanation	  of	  

the	   distinction	   between	   ethics	   and	   professionalism	   is	   offered	   by	   former	   Chief	   Justice	  

Harold	  Clarke	  of	  the	  Georgia	  Supreme	  Court:	  

	  

“.	   .	   .	  the	  idea	  [is]	  that	  ethics	  is	  a	  minimum	  standard	  which	  is	  required	  of	  

all	   lawyers,	   while	   professionalism	   is	   a	   higher	   standard	   expected	   of	   all	  

lawyers.”	  

	  

Laws	   and	   the	   Rules	   of	   Professional	   Conduct	   establish	   minimal	   standards	   of	   consensus	  

impropriety;	   they	  do	  not	  define	  the	  criteria	   for	  ethical	  behavior.	   	   In	  the	  traditional	  sense,	  

persons	  are	  not	  “ethical”	  simply	  because	  they	  act	  lawfully	  or	  even	  within	  the	  bounds	  of	  an	  

official	   code	  of	   ethics.	   	   People	   can	  be	  dishonest,	   unprincipled,	  untrustworthy,	  unfair,	   and	  

uncaring	  without	  breaking	  the	  law	  or	  the	  code.	  	  Truly	  ethical	  people	  measure	  their	  conduct	  

not	   by	   rules	   but	   by	   basic	   moral	   principles	   such	   as	   honesty,	   integrity	   and	   fairness.	   	   As	  

former	  Chief	  Justice	  Robert	  Benham	  of	  the	  Georgia	  Supreme	  Court	  says,	  “We	  should	  expect	  

more	  of	  lawyers	  than	  mere	  compliance	  with	  legal	  and	  ethical	  requirements.”	  	  

Chapter 47 
2 of 22



	  

“Professionalism”	  harkens	  back	   to	   a	   traditional	  meaning	  of	   the	  word	   rooted	   in	   the	   three	  

ancient	  learned	  professions	  –	  the	  law,	  medicine,	  and	  ministry.	  	  The	  word	  profession	  comes	  

from	   the	   Latin	   professus,	   meaning	   to	   have	   affirmed	   publicly.	   	   As	   one	   legal	   scholar	   has	  

explained,	  “The	  term	  evolved	  to	  describe	  occupations	  that	  required	  new	  entrants	  to	  take	  an	  

oath	   professing	   their	   dedication	   to	   the	   ideals	   and	   practices	   associated	   with	   a	   learned	  

calling.”1	  	   Many	   attempts	   have	   been	   made	   to	   define	   a	   profession	   in	   general	   and	   lawyer	  

professionalism	  in	  particular.	  	  The	  most	  commonly	  cited	  is	  the	  definition	  developed	  by	  the	  

late	  Dean	  Roscoe	  Pound	  of	  Harvard	  Law	  School:	  

	  

The	  term	  refers	  to	  a	  group	  .	  .	  .	  pursuing	  a	  learned	  art	  as	  a	  common	  calling	  in	  

the	   spirit	   of	   public	   service	   -‐‑	   no	   less	   a	   public	   service	   because	   it	   may	  

incidentally	  be	  a	  means	  of	  livelihood.	  	  Pursuit	  of	  the	  learned	  art	  in	  the	  spirit	  

of	  a	  public	  service	  is	  the	  primary	  purpose.2	  

	  

	   Thinking	   about	   professionalism	   and	   discussing	   the	   values	   it	   encompasses	   can	  

provide	  guidance	  in	  the	  day-‐‑to-‐‑day	  practice	  of	  law.	  	  Professionalism	  is	  a	  wide	  umbrella	  of	  

values	   encompassing	   competence,	   character,	   civility,	   commitment	   to	   the	   rule	   of	   law,	   to	  

justice	  and	  to	  the	  public	  good.	  	  Professionalism	  calls	  us	  to	  be	  mindful	  of	  the	  lawyer’s	  roles	  

as	   officer	   of	   the	   court,	   advocate,	   counselor,	   negotiator,	   and	   problem	   solver.	  	  

Professionalism	  asks	  us	  to	  commit	  to	  improvement	  of	  the	  law,	  the	  legal	  system,	  and	  access	  

to	  that	  system.	  	  These	  are	  the	  values	  that	  make	  us	  a	  profession	  enlisted	  in	  the	  service	  not	  

only	  of	   the	  client	  but	  of	   the	  public	  good	  as	  well.	   	  While	  none	  of	  us	  achieves	  perfection	   in	  

serving	  these	  values,	  it	  is	  the	  consistent	  aspiration	  toward	  them	  that	  defines	  a	  professional.	  	  

The	  Commission	  encourages	  thought	  not	  only	  about	  the	  lawyer-‐‑client	  relationship	  central	  

to	  the	  practice	  of	  law	  but	  also	  about	  how	  the	  legal	  profession	  can	  shape	  us	  as	  people	  and	  a	  

society.	  

	   In	   March	   of	   1990,	   the	   Chief	   Justice’s	   Commission	   adopted	   A	  Lawyer’s	   Creed	   (See	  

Appendix	  A)	  and	  an	  Aspirational	  Statement	  on	  Professionalism	  (See	  Appendix	  B).	  	  These	  two	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  	  DEBORAH	  L.	  RHODE,	  PROFESSIONAL	  RESPONSIBILITY:	  ETHICS	  BY	  THE	  PERVASIVE	  METHOD	  39	  (1994)	  
2	  	  ROSCOE	  POUND,	  THE	  LAWYER	  FROM	  ANTIQUITY	  TO	  MODERN	  TIMES	  5	  (1953)	  
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documents	   should	   serve	   as	   the	   beginning	   points	   for	   professionalism	   discussions,	   not	  

because	  they	  are	  to	  be	  imposed	  upon	  Georgia	  lawyers	  or	  bar	  associations,	  but	  because	  they	  

serve	   as	   words	   of	   encouragement,	   assistance	   and	   guidance.	   	   These	   comprehensive	  

documents	   should	   be	   utilized	   to	   frame	   discussions	   and	   remind	   lawyers	   about	   the	   basic	  

tenets	   of	   our	   profession.	   	   While	   ethics	   discussions	   tend	   to	   focus	   on	   misconduct	   -‐‑-‐‑	   the	  

negative	   dimensions	   of	   lawyering.	   	   Professionalism	   discussions	   have	   an	   affirmative	  

dimension	   -‐‑-‐‑	  a	   focus	  on	  conduct	   that	  preserves	  and	  strengthens	   the	  dignity,	  honor,	  

and	  integrity	  of	  the	  legal	  system.	  
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Professionalism	  Pointers	  for	  Solo	  and	  Small	  Practitioners	  	  

by	  Karlise	  Y.	  Grier	  

	  

	   A	   Lawyer’s	   Creed	   and	   the	   Aspirational	   Statement	   on	   Professionalism	   provide	  

guidance	  to	  lawyers	  regarding	  the	  duties	  to	  clients,	  opposing	  parties	  and	  their	  counsel,	  the	  

courts,	  colleagues	  in	  the	  practice	  of	  law,	  the	  profession	  and	  the	  public.	  	  Let’s	  take	  a	  moment	  

to	  examine	  each	  of	  these	  duties.	  

	  

To	  My	  Clients	  

	  

Several	  aspects	  of	  the	  Aspirational	  Statement	  on	  Professionalism	  provide	  excellent	  

guidance	  for	  solo	  and	  small	  practitioners.	  	  (See	  Lines	  73	  –	  95).	  	  For	  purposes	  of	  this	  paper,	  I	  

wish	  to	  highlight	  just	  one:	  “Maintain	  the	  sympathetic	  detachment	  that	  permits	  objective	  

and	  independent	  advice	  to	  clients.”	  (See	  Lines	  79	  –	  80).	  	  This	  is	  perhaps	  most	  important	  

when	  a	  potential	  client	  first	  contacts	  an	  attorney	  for	  an	  initial	  consultation.	  	  One	  of	  the	  best	  

pieces	  of	  advice	  I	  received	  as	  a	  solo	  practitioner	  was	  to	  “not	  take	  every	  case	  that	  came	  in	  

the	  door.”	  	  Not	  every	  client	  is	  appropriate	  for	  every	  lawyer	  and	  not	  every	  lawyer	  is	  

appropriate	  for	  every	  client.	  	  Maintaining	  a	  sympathetic	  detachment	  when	  first	  meeting	  a	  

potential	  client	  allows	  an	  attorney	  to	  make	  an	  objective	  and	  independent	  assessment	  about	  

whether	  the	  lawyer	  should	  engage	  in	  the	  representation.	  	  Given	  the	  pressures	  of	  private	  

practice,	  it	  is	  sometimes	  difficult	  to	  “pass”	  on	  work,	  but	  given	  a	  lawyer’s	  obligation	  to	  “offer	  

faithfulness,	  competence,	  diligence,	  and	  good	  judgment”	  and	  a	  lawyer’s	  obligation	  to	  “strive	  

to	  represent	  [a	  client]	  as	  I	  would	  want	  to	  be	  represented	  and	  to	  be	  worthy	  of	  [a	  client’s]	  

trust”	  (Lines	  2	  –	  5),	  we	  owe	  it	  to	  potential	  clients	  to	  ensure	  we	  can	  uphold	  this	  

professionalism	  goal	  prior	  to	  undertaking	  the	  representation.	  	  Once	  an	  attorney	  makes	  the	  

decision	  to	  undertake	  representation,	  be	  sure	  to	  reach	  fair	  and	  equitable	  fee	  arrangements	  

with	  the	  client	  as	  early	  in	  the	  relationship	  as	  possible	  that	  clearly	  inform	  the	  client	  about	  

the	  nature	  of	  the	  representation.	  	  (See	  Lines	  82-‐‑83,	  87).	  	  The	  discussion	  about	  attorney’s	  

fees	  should	  include	  a	  discussion	  of	  the	  views	  of	  the	  attorney	  and	  the	  client	  on	  how	  to	  

expeditiously	  and	  economically	  achieve	  all	  of	  the	  client’s	  objectives.	  	  (See	  Line	  74).	  	  	  
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To	  Opposing	  Parties	  and	  their	  Counsel	  

	  

Prior	  to	  2001,	  Canon	  7	  of	  the	  Canon	  of	  Ethics	  stated	  "A	  lawyer	  should	  represent	  his	  

client	  zealously	  within	  the	  bounds	  of	  the	  law."	  	  See	  

https://www.gabar.org/barrules/ethicsandprofessionalism/upload/Ethics-‐‑Discipline-‐‑Before-‐‑

2001.pdf	  (Last	  visited	  on	  September	  8,	  2018).	  	  The	  Code	  of	  Professional	  Responsibility	  

further	  defined	  the	  meaning	  of	  “representing	  a	  client	  zealously”	  in	  DR	  7-‐‑101.	  	  See	  Id.	  	  In	  

Georgia’s	  current	  ethics	  rules,	  the	  Georgia	  Code	  of	  Professional	  Conduct,	  the	  term	  zealous	  

only	  appears	  in	  the	  Preamble	  to	  the	  rule	  as	  follows:	  “As	  advocate,	  a	  lawyer	  zealously	  

asserts	  the	  client's	  position	  under	  the	  rules	  of	  the	  adversary	  system.”	  	  See	  

https://www.gabar.org/Handbook/index.cfm#handbook/rule74	  (Last	  visited	  on	  

September	  8,	  2018).	  	  One	  could	  argue	  that	  over	  time	  when	  speaking	  of	  advocacy,	  the	  term	  

“zealous”	  became	  more	  closely	  associated	  with	  synonyms	  such	  as	  “fanatical”	  and	  “hard-‐‑

core”	  as	  opposed	  to	  synonyms	  such	  as	  “dedicated”	  and	  “committed.”	  	  An	  advocate	  can	  be	  

dedicated	  and	  committed	  and	  still	  “strive	  to	  make	  [a]	  dispute	  a	  dignified	  one”	  by	  offering	  

opposing	  parties	  and	  their	  counsel	  “fairness,	  integrity,	  and	  civility.”	  	  (See	  Lines	  6	  –	  9).	  	  

When	  interactions	  in	  cases	  become	  tense	  (as	  they	  sometimes	  do),	  remember	  that	  one	  of	  the	  

Supreme	  Court’s	  original	  purposes	  for	  crafting	  aspirational	  ideals	  was	  to	  help	  bind	  Georgia	  

lawyers	  together	  as	  a	  professional	  community.	  	  (See	  Lines	  36	  –	  37).	  	  Creating	  a	  sense	  of	  

community	  is	  perhaps	  more	  important	  to	  a	  solo	  or	  small	  practitioner	  because	  in	  these	  legal	  

settings,	  the	  practice	  of	  law	  can	  be	  isolating	  and	  lonely.	  	  As	  stated	  by	  the	  Supreme	  Court	  in	  

1990,	  “We	  should	  remember,	  and	  we	  should	  help	  our	  clients	  remember,	  that	  the	  way	  in	  

which	  our	  clients	  resolve	  their	  disputes	  defines	  part	  of	  the	  character	  of	  our	  society	  and	  we	  

should	  act	  accordingly.”	  (See	  Lines	  34	  –	  35).	  	  	  

	  

To	  the	  Courts	  

	  

There	  are	  many	  aspirational	  ideals	  related	  to	  a	  lawyer’s	  relationship	  to	  the	  courts.	  	  

(See	  Lines	  115	  –	  138).	  	  However,	  one	  that	  may	  be	  particularly	  relevant	  for	  solo	  and	  small	  

practitioners	  is	  the	  admonition	  to	  “[a]void	  all	  delays	  not	  dictated	  by	  a	  competent	  

presentation	  of	  a	  client's	  claims.”	  	  (See	  Line	  122).	  	  Solo	  and	  small	  practitioners	  tend	  to	  be	  
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“chief	  cooks	  and	  bottle	  washers,”	  meaning	  you	  are	  responsible	  for	  everything	  –	  bringing	  in	  

the	  business,	  doing	  excellent	  legal	  work,	  maintaining	  the	  trust	  account,	  paying	  the	  bills	  

(and	  NOT	  out	  of	  the	  trust	  account),	  ordering	  supplies,	  serving	  as	  the	  IT	  department	  and	  a	  

host	  of	  other	  duties.	  	  And,	  if	  an	  attorney	  also	  wants	  to	  have	  a	  semblance	  of	  a	  personal	  life,	  

the	  time	  constraints	  on	  the	  lawyer	  are	  even	  more	  demanding.	  	  With	  all	  of	  the	  pulls	  on	  a	  

lawyer’s	  time,	  sometimes	  preparing	  for	  court	  can	  be	  a	  daunting	  task.	  	  To	  ensure	  that	  a	  

lawyer	  can	  avoid	  all	  delays	  not	  dictated	  by	  a	  competent	  presentation	  of	  a	  client's	  claims,	  

lawyers	  should	  think	  about	  practices	  that	  allow	  the	  lawyer	  to	  limit	  his	  or	  her	  caseload.	  	  One	  

important	  aspect	  of	  this	  is	  to	  ensure	  the	  lawyer	  is	  regularly	  and	  consistently	  billing	  current	  

clients	  for	  current	  matters.	  	  	  During	  a	  CLE,	  I	  once	  heard	  a	  person	  from	  the	  Office	  of	  General	  

Counsel	  note	  that	  many	  times	  lawyers	  got	  into	  trouble	  because	  he	  or	  she	  had	  too	  many	  

cases.	  	  Instead	  of	  routinely	  billing	  for	  current	  matters,	  the	  lawyers	  were	  taking	  in	  new	  

cases.	  	  As	  a	  professional,	  lawyers	  owe	  it	  to	  the	  courts	  (and	  to	  their	  clients)	  to	  ensure	  that	  

the	  lawyer	  can	  competently	  represent	  the	  client	  in	  a	  manner	  that	  is	  consistent	  with	  “the	  

proper	  functioning	  of	  a	  fair,	  efficient,	  and	  humane	  system	  of	  justice.”	  (See	  Lines	  116	  –	  117).	  	  

	  

To	  My	  Colleagues	  in	  the	  Practice	  of	  Law	  

	  

One	  tenet	  of	  A	  Lawyer’s	  Creed	  states:	  “To	  my	  colleagues	  in	  the	  practice	  of	  law,	  I	  offer	  

concern	  for	  your	  welfare.	  I	  will	  strive	  to	  make	  our	  association	  a	  professional	  friendship.”	  	  

(See	  Lines	  13	  –	  15).	  	  Even	  in	  the	  best	  of	  circumstances,	  the	  practice	  of	  law	  is	  demanding	  

and	  stressful.	  	  As	  a	  community	  of	  professionals,	  lawyers	  must	  show	  concern	  for	  one	  

another.	  	  There	  are	  a	  myriad	  of	  ways	  that	  lawyers	  can	  show	  concern	  for	  one	  another,	  but	  I	  

want	  to	  highlight	  two	  ways	  that	  were	  discussed	  in	  two	  recent	  articles	  on	  the	  

Professionalism	  Page	  of	  the	  Georgia	  Bar	  Georgia:	  1)	  The	  Importance	  of	  Lawyers	  Abandoning	  

the	  Shame	  and	  Stigma	  of	  Mental	  Illness3	  (See	  Appendix	  C)	  and	  2)	  Promoting	  a	  Professional	  

Culture	  of	  Respect	  and	  Safety	  #metoo4	  (See	  Appendix	  D).	  	  Only	  other	  lawyers	  can	  truly	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3	  Michelle	  Barclay,	  The	  Importance	  of	  Lawyers	  Abandoning	  the	  Shame	  and	  Stigma	  of	  Mental	  Illness,	  Georgia	  Bar	  
Journal	  (June	  2018),	  http://cjcpga.org/wp-‐‑content/uploads/2018/07/06-‐‑June-‐‑2018-‐‑Ga.-‐‑Bar-‐‑Journal-‐‑
Michelle-‐‑Barclay-‐‑Mental-‐‑Illness-‐‑Suicide-‐‑Article.pdf (last visited September 8, 2018). 
 
4	  Karlise	  Y.	  Grier,	  Promoting	  a	  Professional	  Culture	  of	  Respect	  and	  Safety	  #metoo,	  (August	  2018),	  
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understand	  the	  stressors	  that	  come	  with	  the	  practice	  of	  law.	  	  As	  a	  solo	  or	  small	  practitioner,	  

it	  is	  even	  more	  critical	  to	  have	  a	  robust	  network	  of	  professional	  friendships	  –	  even	  when	  

clients	  don’t	  always	  understand	  how	  a	  lawyer	  can	  be	  “	  professional	  friends”	  with	  an	  

opposing	  counsel.	  Let’s	  always	  strive	  to	  build	  a	  respectful	  and	  safe	  community	  of	  

professional	  friends	  as	  we	  go	  about	  our	  day-‐‑to-‐‑day	  practices.	  

	  

To	  the	  Profession	  

	  

There	  is	  a	  saying	  that	  you	  can	  “do	  good”	  and	  “do	  well.”	  	  This	  also	  applies	  to	  lawyers	  

giving	  back.	  	  Many	  lawyers	  find	  that	  when	  they:	  

“[a]ssist	  in	  continuing	  legal	  education	  efforts”;	  	  

“[a]ssist	  in	  organized	  bar	  activities”;	  and	  

“[a]ssist	  law	  schools	  in	  the	  education	  of	  our	  future	  lawyers”	  

the	  lawyer	  gains	  as	  much	  as	  he	  or	  she	  gives.	  	  (See	  Lines	  13	  –	  15).	  	  	  

	  

Teaching	  others	  is	  a	  great	  way	  for	  a	  lawyer	  to	  learn	  more	  about	  his	  or	  her	  areas	  of	  

practice	  or	  to	  learn	  new	  areas	  of	  practice.	  	  The	  professional	  friendships	  that	  lawyers	  can	  

establish	  or	  strengthen	  while	  volunteering	  in	  bar	  activities	  can	  be	  invaluable,	  especially	  to	  

a	  solo	  or	  small	  practitioner	  who	  may	  not	  have	  a	  “built	  in”	  group	  of	  colleagues	  at	  his	  or	  her	  

work	  place.	  	  There	  are	  lots	  of	  interesting	  and	  fun	  ways	  to	  “do	  good”	  and	  “do	  well.”	  	  Consider	  

serving	  as	  a	  mentor	  for	  the	  Transition	  Into	  Law	  Practice	  Program,	  or	  serving	  as	  a	  judge	  for	  

a	  moot	  court	  or	  mock	  trial	  competition.	  	  Lawyers	  are	  also	  encouraged	  to	  serve	  as	  a	  group	  

leader	  for	  a	  law	  school	  orientation	  program.	  	  Assisting	  other	  professionals	  (and	  future	  

professionals)	  is	  a	  wonderful	  way	  to	  help	  bind	  us	  together	  in	  a	  professional	  community.	  

	  

To	  the	  public	  and	  our	  systems	  of	  justice	  	  

	  

The	  final	  duty	  discussed	  in	  the	  Aspirational	  Statement	  on	  Professionalism	  states:	  “To	  

consider	  the	  effect	  of	  my	  conduct	  on	  the	  image	  of	  our	  systems	  of	  justice	  including	  the	  social	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
http://cjcpga.org/wp-‐‑content/uploads/2018/08/08-‐‑August-‐‑2018-‐‑Georgia-‐‑Bar-‐‑Journal-‐‑Article-‐‑metoo-‐‑2.pdf	  
(last	  visited	  September	  8,	  2018).	  
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effect	  of	  advertising	  methods.	  As	  a	  professional,	  I	  should	  ensure	  that	  any	  advertisement	  of	  

my	  services	  is	  consistent	  with	  the	  dignity	  of	  the	  justice	  system	  and	  a	  learned	  profession[.]”	  	  

(Lines	  157	  –	  160).	  	  In	  pondering	  this	  statement,	  lawyers	  should	  think	  of	  advertisement	  in	  

its	  broadest	  sense.	  	  Today,	  most	  lawyers	  do	  not	  advertise	  on	  television	  or	  the	  radio,	  but	  

they	  do	  advertise	  via	  their	  firm	  web	  sites,	  LinkedIn,	  Facebook,	  Twitter,	  and	  Instagram.	  	  So,	  

before	  you	  post	  or	  tweet	  an	  angry	  comment	  in	  the	  heat	  of	  the	  moment	  denigrating	  another	  

attorney	  or	  a	  judge,	  consider	  how	  your	  conduct	  affects	  the	  image	  of	  our	  systems	  of	  justice.	  	  

Like	  all	  professions,	  ours	  has	  areas	  where	  it	  needs	  improvement,	  but	  that	  improvement	  

will	  most	  likely	  not	  come	  by	  venting	  on	  social	  media	  when	  you	  are	  angry	  or	  upset.	  As	  

tempting	  as	  it	  may	  be,	  just	  don’t	  do	  it.	  

	  

Instead,	  consider	  other	  appropriate	  methods	  that	  you	  can	  use	  “to	  effect	  positive	  

change	  in	  our	  laws	  and	  legal	  system.”	  	  (Line	  174	  –	  175).	  	  One	  of	  the	  best	  things	  about	  solo	  

and	  small	  firm	  practice	  is	  the	  flexibility	  it	  can	  sometimes	  offer	  you	  to	  get	  involved	  and	  make	  

a	  difference.	  	  Some	  solo	  and	  small	  practitioners	  serve	  in	  the	  Georgia	  legislature.	  	  Others	  

work	  with	  State	  Bar	  sections	  to	  draft	  re-‐‑writes	  of	  O.C.G.A.	  	  and	  still	  others	  accept	  pro	  bono	  

cases	  that	  can	  provide	  access	  to	  the	  legal	  system	  for	  those	  in	  need.	  	  As	  you	  consider	  the	  

meaning	  of	  professionalism,	  think	  about	  the	  one	  thing	  (big	  or	  tiny)	  that	  you	  can	  do	  to	  effect	  

positive	  change	  in	  our	  laws	  and	  legal	  system.	  	  

	  

Closing	  

	  

In	  closing,	  it	  is	  our	  duty	  as	  lawyers	  to	  offer	  service.	  As	  a	  member	  of	  our	  learned	  

profession	  and	  professional	  community,	  please	  join	  me	  in	  striving	  to	  improve	  the	  law	  and	  

our	  legal	  system,	  in	  making	  the	  law	  and	  our	  legal	  system	  available	  to	  all,	  and	  in	  seeking	  the	  

common	  good	  through	  the	  representation	  of	  our	  clients.	  	  
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1 A LAWYER'S CREED
2 To my clients, I offer faithfulness, competence,3 diligence, and good judgment.  I will strive to represent you4 as I would want to be represented and to be worthy of your5 trust.
6 To the opposing parties and their counsel, I offer7 fairness, integrity, and civility.  I will seek reconciliation8 and, if we fail, I will strive to make our dispute a dignified9 one.

10 To the courts, and other tribunals, and to those who11 assist them, I offer respect, candor, and courtesy.  I will12 strive to do honor to the search for justice.
13 To my colleagues in the practice of law, I offer14 concern for your welfare.  I will strive to make our15 association a professional friendship.
16 To the profession, I offer assistance.  I will strive to17 keep our business a profession and our profession a calling18 in the spirit of public service.
19 To the public and our systems of justice, I offer20 service.  I will strive to improve the law and our legal21 system, to make the law and our legal system available to22 all, and to seek the common good through the23 representation of my clients.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of theRules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
Appendix A
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24 ASPIRATIONAL STATEMENT ON PROFESSIONALISM
25 The Court believes there are unfortunate trends of commercialization and loss of professional26 community in the current practice of law.  These trends are manifested in an undue emphasis on the27 financial rewards of practice, a lack of courtesy and civility among members of our profession, a lack28 of respect for the judiciary and for our systems of justice, and a lack of regard for others and for the29 common good.  As a community of professionals, we should strive to make the internal rewards of30 service, craft, and character, and not the external reward of financial gain, the primary rewards of the31 practice of law.  In our practices we should remember that the primary justification for who we are32 and what we do is the common good we can achieve through the faithful representation of people33 who desire to resolve their disputes in a peaceful manner and to prevent future disputes.  We should34 remember, and we should help our clients remember, that the way in which our clients resolve their35 disputes defines part of the character of our society and we should act accordingly.
36 As professionals, we need aspirational ideals to help bind us together in a professional37 community.  Accordingly, the Court issues the following Aspirational Statement setting forth general38 and specific aspirational ideals of our profession.  This statement is a beginning list of the ideals of39 our profession.  It is primarily illustrative.  Our purpose is not to regulate, and certainly not to40 provide a basis for discipline, but rather to assist the Bar's efforts to maintain a professionalism that41 can stand against the negative trends of commercialization and loss of community.  It is the Court's42 hope that Georgia's lawyers, judges, and legal educators will use the following aspirational ideals43 to reexamine the justifications of the practice of law in our society and to consider the implications44 of those justifications for their conduct.  The Court feels that enhancement of professionalism can45 be best brought about by the cooperative efforts of the organized bar, the courts, and the law schools46 with each group working independently, but also jointly in that effort.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of theRules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
Appendix B
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47 GENERAL ASPIRATIONAL IDEALS
48 As a lawyer, I will aspire:
49 (a) To put fidelity to clients and, through clients, to the common good, before selfish50 interests.51 (b) To model for others, and particularly for my clients, the respect due to those we call52 upon to resolve our disputes and the regard due to all participants in our dispute53 resolution processes.54 (c) To avoid all forms of wrongful discrimination in all of my activities including55 discrimination on the basis of race, religion, sex, age, handicap, veteran status, or56 national origin.  The social goals of equality and fairness will be personal goals for57 me.58 (d) To preserve and improve the law, the legal system, and other dispute resolution59 processes as instruments for the common good.60 (e) To make the law, the legal system, and other dispute resolution processes available61 to all.62 (f) To practice with a personal commitment to the rules governing our profession and63 to encourage others to do the same.64 (g) To preserve the dignity and the integrity of our profession by my conduct.  The65 dignity and the integrity of our profession is an inheritance that must be maintained66 by each successive generation of lawyers.67 (h) To achieve the excellence of our craft, especially those that permit me to be the moral68 voice of clients to the public in advocacy while being the moral voice of the public69 to clients in counseling.  Good lawyering should be a moral achievement for both the70 lawyer and the client.71 (i) To practice law not as a business, but as a calling in the spirit of public service.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of theRules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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72 SPECIFIC ASPIRATIONAL IDEALS73 As to clients, I will aspire:74 (a) To expeditious and economical achievement of all client objectives.75 (b) To fully informed client decision-making.  As a professional, I should:76 (1) Counsel clients about all forms of dispute resolution;77 (2) Counsel clients about the value of cooperation as a means towards the78 productive resolution of disputes;79 (3) Maintain the sympathetic detachment that permits objective and independent80 advice to clients;81 (4) Communicate promptly and clearly with clients; and,82 (5) Reach clear agreements with clients concerning the nature of the83 representation.84 (c) To fair and equitable fee agreements.  As a professional, I should:85 (1) Discuss alternative methods of charging fees with all clients;86 (2) Offer fee arrangements that reflect the true value of the services rendered;87 (3) Reach agreements with clients as early in the relationship as possible;88 (4) Determine the amount of fees by consideration of many factors and not just89 time spent by the attorney;90 (5) Provide written agreements as to all fee arrangements; and91 (6) Resolve all fee disputes through the arbitration methods provided by the State92 Bar of Georgia.93 (d) To comply with the obligations of confidentiality and the avoidance of conflicting94 loyalties in a manner designed to achieve the fidelity to clients that is the purpose of95 these obligations.96 As to opposing parties and their counsel, I will aspire:97 (a) To cooperate with opposing counsel in a manner consistent with the competent98 representation of all parties.  As a professional, I should:99 (1) Notify opposing counsel in a timely fashion of any cancelled appearance;100 (2) Grant reasonable requests for extensions or scheduling changes; and,101 (3) Consult with opposing counsel in the scheduling of appearances, meetings,102 and depositions.103 (b) To treat opposing counsel in a manner consistent with his or her professional104 obligations and consistent with the dignity of the search for justice.  As a105 professional, I should:
Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of theRules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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106 (1) Not serve motions or pleadings in such a manner or at such a time as to107 preclude opportunity for a competent response;108 (2) Be courteous and civil in all communications;109 (3) Respond promptly to all requests by opposing counsel;110 (4) Avoid rudeness and other acts of disrespect in all meetings including111 depositions and negotiations;112 (5) Prepare documents that accurately reflect the agreement of all parties; and113 (6) Clearly identify all changes made in documents submitted by opposing114 counsel for review.115 As to the courts, other tribunals, and to those who assist them, I will aspire:116 (a) To represent my clients in a manner consistent with the proper functioning of a fair,117 efficient, and humane system of justice.  As a professional, I should:118 (1) Avoid non-essential litigation and non-essential pleading in litigation;119 (2) Explore the possibilities of settlement of all litigated matters;120 (3) Seek non-coerced agreement between the parties on procedural and discovery121 matters;122 (4) Avoid all delays not dictated by a competent presentation of a client's claims;123 (5) Prevent misuses of court time by verifying the availability of key participants124 for scheduled appearances before the court and by being punctual; and125 (6) Advise clients about the obligations of civility, courtesy, fairness,126 cooperation, and other proper behavior expected of those who use our127 systems of justice.128 (b) To model for others the respect due to our courts.  As a professional I should:129 (1) Act with complete honesty;130 (2) Know court rules and procedures;131 (3) Give appropriate deference to court rulings;132 (4) Avoid undue familiarity with members of the judiciary;133 (5) Avoid unfounded, unsubstantiated, or unjustified public criticism of members134 of the judiciary;135 (6) Show respect by attire and demeanor;136 (7) Assist the judiciary in determining the applicable law; and,137 (8) Seek to understand the judiciary's obligations of informed and impartial138 decision-making.139 As to my colleagues in the practice of law, I will aspire:140 (a) To recognize and to develop our interdependence;141 (b) To respect the needs of others, especially the need to develop as a whole person; and,142 (c) To assist my colleagues become better people in the practice of law and to accept
Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of theRules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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143 their assistance offered to me.144 As to our profession, I will aspire:145 (a) To improve the practice of law.  As a professional, I should:146 (1) Assist in continuing legal education efforts;147 (2) Assist in organized bar activities; and,148 (3) Assist law schools in the education of our future lawyers.149 (b) To protect the public from incompetent or other wrongful lawyering.  As a150 professional, I should:151 (1) Assist in bar admissions activities;152 (2) Report violations of ethical regulations by fellow lawyers; and,153 (3) Assist in the enforcement of the legal and ethical standards imposed upon all154 lawyers.155 As to the public and our systems of justice, I will aspire:156 (a) To counsel clients about the moral and social consequences of their conduct.157 (b) To consider the effect of my conduct on the image of our systems of justice including the158 social effect of advertising methods. As a professional, I should ensure that any159 advertisement of my services:160 (1) is consistent with the dignity of the justice system and a learned profession;161 (2) provides a beneficial service to the public by providing accurate information162 about the availability of legal services;163 (3) educates the public about the law and legal system;164 (4) provides completely honest and straightforward information about my165 qualifications, fees, and costs; and166 (5) does not imply that clients' legal needs can be met only through aggressive tactics.167 (c) To provide the pro bono representation that is necessary to make our system of168 justice available to all.169 (d) To support organizations that provide pro bono representation to indigent clients.170 (e) To improve our laws and legal system by, for example:171 (1) Serving as a public official;172 (2) Assisting in the education of the public concerning our laws and legal system;173 (3) Commenting publicly upon our laws; and,174 (4) Using other appropriate methods of effecting positive change in our laws and175 legal system.
Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of theRules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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The Im portance 
of Lawyers Abandoning 
the Sham e and Stigm a 
of M ental I l lness
One tenet  of  t he Chief  Just ice’ s Com m ission on Professional ism ’ s 
“ A Lawyer ’ s Creed”  is “ To m y col leagues in  the pract ice of  law, I  o� er  
concern for  your  wel fare.”  I f  you are aware of  a col league that  m ay be 
exper iencing di� cul t ies, ask quest ions and o� er  to help them  contact  the 
Lawyer  Assistance Program  for  help.

BY MICHELLE BARCLAY

January is the month w hen Robin 
Nash, my dear friend and lawyer col-
league, godfather to my child, officiate for 
my brother’s marriage and former direc-
tor of the Barton Center at Emory Uni-
versity, left the world. Positive reminders 
of him are all around, including a child 
law and policy fellowship in his name, but 
January is a tough month.

Robin’s suicide, 12 years ago, was a 
shock to me. As time passed and I heard 
stories about Robin from others who 
knew him and I learned more about sui-
cide, I can see in hindsight the risk loom-
ing for him. Today, I think his death was 
possibly preventable. 

In 2006, Robin wrote this essay about 
himself for Emory’s website

“Robin Nash, age 53, drew his first 
breath, attended college and law 
school and now works at Emory Uni-
versity. He loves to travel to places 
like Southeast Asia and the Middle 
East but he always returns home to 
Emory and his hometown of Decatur. 
Robin majored in Economics and 
Mathematics. He began his law prac-
tice in 1980 in Decatur surviving most-
ly on court appointed cases for mental-
ly ill patients in commitment hearings. 

His practice expanded to working with 
institutionalized developmentally de-
layed clients, special education cases, 
wills and estate litigation and repre-
senting banks in the hugely interesting 
area of commercial real estate closings.

In 1995, he was appointed as a juve-
nile court judge in DeKalb County. He 
resigned from the bench effective De-
cember 2005. He sold most of his per-
sonal belongings, paid off his remain-
ing debts and moved overseas to think 
and travel. After thinking and travel-
ing for three months, he returned to 
the active world of Decatur. He was 
appointed director of the Barton Clinic 
effective April 15, 2006.”

When Robin came back from travel-
ing, he told his friends—“I can be more 
impactful here.”—which was and is true. 
Robin’s impact continues today through 
the work of young lawyers serving as 
Robin Nash Fellows and through the 
lives of the thousands of mothers, fathers, 
daughters and sons he touched, helping 
people traumatized by child abuse, ne-
glect, addiction and crime.

He was impactful in part because he 
had so much empathy for others. He was GE
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well regarded and well loved. He was a 
person you could count on who did ex-
traordinary things for others—helping a 
student obtain a TPO in the middle of the 
night to stop a stalker; quietly helping a 
refugee family get stable and connected 
to services; and of course, his consistent 
care of his friend Vinny. Vinny was a 
severely disabled adult Robin befriended 
and with whom he had a deep connec-
tion. Because he was a lawyer, Robin 
was able to help Vinny obtain full access 
to available medical services without 
being institutionalized.

So why did Robin leave? He lost his 
battle with mental illness. He masked 
it well and as a private person, did not 
share his struggles. His friends had some 
insight into his struggles but it was al-
ways complicated. While a judge, Robin 
was known for saying things like, “I am 
a manager of misery” or “I manage the 
competition not to serve the most vul-
nerable families and children.” But he 
also said, “Talk like this is just dark hu-
mor which is a useful coping mechanism 
for an emotionally draining job.”

I know today that a low serotonin 
level in his body was dangerous for his 
depression and that the medications he 
took waxed and waned in effectiveness. 
I also now know that he had not slept 
well for days before he acted. We’d had 
a work meeting the day before he died 
where he made a long ‘to do’ list. Who 
makes a long ‘to do’ list when one is con-
templating suicide? Plenty of people, I 
have learned. I saw that ‘to do’ list on his 
table when I was in his apartment after 
his death.

What could have helped? Abandoning 
the shame and stigma of mental illness 
is a good start. I have been heartened by 
the social movement campaign, Time to 
Change,1 designed to help people speak 
up about mental illness. A safety plan 
shared with a reasonably wide network of 
people can also help. Antidepressant med-
ications can help. Recent studies about 
anti-depression drugs “puts to bed the 
controversy on anti-depressants, clearly 
showing that these drugs do work in lift-
ing mood and helping most people with 
depression.”2 Science is advancing better 
treatments at a rapid pace. And some ex-
perts advise that directly asking whether a 

person has considered killing themselves 
can open the door to intervention and 
saving a life.

Before becoming a lawyer, I worked 
as a nurse in a variety of settings at both 
Grady and Emory hospitals. I saw at-
tempted suicides. I witnessed a number 
of those people who were grateful they 
were not successful. I saw safety plans 
work when enough people knew about 
the risks. Sometimes, medicines were 
changed, new treatments tried and I saw 
people get better.

I feel like with my background I could 
have and should have probed Robin more. 
But at the time, I thought I was respecting 
his privacy by not asking too many ques-
tions. Today I know that a person can be 
fine one day and then chemicals in their 
brain can wildly change within 24 hours, 
and they’re no longer ok. I learned that 
not sleeping can be deadly. I have also 
learned that just talking about it can help 
a person cope.

A book that has helped me is called 
“Stay: A History of Suicide and the Phi-
losophies Against It,” by Jennifer Michael 
Hecht.3 If I had a second chance, I would 
try to use some of the arguments in that 
book, such as:

None of us can truly know what we 
mean to other people, and none of 
us can know what our future self will 
experience. History and philosophy 
ask us to remember these mysteries, 
to look around at friends, family, hu-
manity, at the surprises life brings—the 
endless possibilities that living offers—
and to persevere.

Of course, first I would have just 
asked about his mental health with love 
and listened. I still wish for that chance 
to try. �

Afterword by Chief Justice’s Commission on 
Professionalism Executive Director Karlise 
Yvette Grier: One tenet of the Chief Justice’s 
Commission on Professionalism’s “A Lawyer’s 
Creed” 4 is “To my colleagues in the practice of 
�����������������������������������������������
are aware of a colleague that may be expe-
�����������������������������������������������
to help them contact the Lawyer Assistance 
Program5 for help.

Michelle and Andy Barclay are so grateful 
to the Emory University community for the 
grace and care that surrounded everyone, es-
pecially the students, when Robin died. 

Michel le Barclay, J.D., has more 
than 20 years experience working 
in Georgia’s judicial branch. She is 
current ly the division director of 
Communicat ions, Children, Families, 
and the Courts within the Judicial 
Council of Georgia’s Administ rat ive 
Office of the Courts. Before becoming 
a lawyer, she was a nurse for 10 years, 
specializing in ICU and t rauma care. 
Her degrees include a Juris Doctor 
from Emory University School of Law, 
a Bachelor of Science in Nursing from 
Emory University and a Bachelor 
of Interdisciplinary Studies from 
Georgia State University. She is also 
co-founder along with her husband 
Andrew Barclay of the Barton Child 
Law and Policy Center at  Emory 
University School of Law. She can be 
reached at  404-657-9219 or michelle.
barclay@georgiacourts.gov.

Endnotes
1. https:/ / twitter.com/TimetoChange.
2. See http:/ /www.bbc.com/news/

health-43143889 (last viewed April 2, 2018).
3. See, e.g., https:/ /www.amazon.com/Stay-

History-Suicide-Philosophies-Against/
dp/0300186088 (last viewed April 2, 2018).

4. https:/ / www.gabar.org/ aboutthebar/
lawrelatedorganizations/ cjcp/ lawyers-
creed.cfm.

5. https:/ /www.gabar.org/
committeesprogramssections/programs/
lap/ index.cfm.
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Promoting a 
Professional Culture 
of Respect and Safety 
#MeToo
In keeping with our professionalism aspirations, I challenge you to take 
a proactive, preventative approach to sexual harassment and to start the 
discussions . . . about things we as lawyers can do to promote a professional 
culture of respect and safety to prevent #MeToo.

BY KARLISE Y. GRIER

“There is no doubt that Marley was dead. 
This must be distinctly understood, or nothing 
wonderful can come of the story I am going 
to relate.”—Excerpt from: “A Christmas 

Carol” by Charles Dickens. 

To borrow an idea from an iconic 

writer: There is no doubt that #MeToo 

testimonials are real. This must be 

distinctly understood, or nothing 

wonderful can come of the ideas I am 

going to share.

I start with this statement because 

when I co-presented on behalf of 

the Chief Justice’s Commission on 

Professionalism at a two-hour seminar 

on Ethics, Professionalism and Sexual 
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Harassment at the University of Georgia 

(UGA) in March 2018, it was clear to 

me that men and women, young and 

old, question some of the testimonials 

of sexual harassment that have recently 

come to light. For the purposes of starting 

a discussion about preventing future 

#MeToo incidents in the Georgia legal 

profession, I ask you to assume, arguendo, 

that sexual harassment does occur and to 

further assume,!arguendo, that it occurs in 

Georgia among lawyers and judges.1 Our 

attention and discussion must therefore 

turn to “How do we prevent it?” We won’t 

expend needless energy on “Is he telling 

the truth?” We won’t lament, “Why did 

she wait so long to come forward?” 

First, I want to explain why I believe 

that sexual harassment in the legal 

profession is, in part, a professionalism 

issue. As Georgia lawyers, we have A 

Lawyer’s Creed and an Aspirational 

Statement on Professionalism that 

was approved by the Supreme Court 

of Georgia in 1990.2 One tenet of A 

Lawyer’s Creed states: “To my colleagues 

in the practice of law, I offer concern for 

your welfare. I will strive to make our 

association a professional friendship.”

Frankly, it is only a concern for the 

welfare of others that in many cases will 

prevent sexual harassment in the legal 

profession because of “gaps” in the law 

and in our ethics rules. For example, 

under federal law, sexual harassment is a 

form of sex discrimination that violates 

Title VII of the Civil Rights Act of 1964. 

Title VII applies to employers with 15 or 

more employees.3 According to a 2016 

article on lawyer demographics, three 

out of four lawyers are working in a law 

firm that has two to five lawyers working 

for it.4 In Georgia, there are no state laws 

similar to Title VII’s statutory scheme.

There is currently nothing in Georgia’s 

Rules of Professional Conduct that 

explicitly prohibits sexual harassment of 

a lawyer by another lawyer.5 Moreover, 

it is my understanding that generally the 

Office of the General Counsel will not 

prosecute a lawyer for alleged lawyer-

on-lawyer sexual harassment absent 

a misdemeanor or felony criminal 

conviction, involving rape, sexual assault, 

battery, moral turpitude and other similar 

criminal behavior.6 Other circumstances 

in which laws or ethics rules may not 

apply include sexual harassment of 

lawyers by clients or sexual harassment 

that occurs during professional events, 

such as bar association meetings or 

continuing education seminars.7 

Former Georgia Chief Justice Harold 

Clarke described the distinction between 

ethics and professionalism as . . . the 

idea that ethics is a minimum standard 

which is required of all lawyers while 

professionalism is a higher standard 

expected of all lawyers. Therefore, in 

the absence of laws and ethical rules to 

guide our behavior, professionalism 

aspirations call on Georgia lawyers to 

consider and implement a professional 

culture of respect and safety that ensures 

zero tolerance for behavior that gives rise 

to #MeToo testimonials.8

The American Bar Association 

Commission on Women in the Profession 

recently published a book titled “Zero 

Tolerance: Best Practices for Combating 

Sex-Based Harassment in the Legal 

Profession.” The book provides some 

Former Georgia Chief Justice Harold Clarke 
described the distinction between ethics and 
professionalism as . . . the idea that ethics 
is a minimum standard which is required of 
all lawyers while professionalism is a higher 
standard expected of all lawyers. 
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practical advice for legal employers to 
address or to prevent sexual harassment.9 
Some of the suggestions included: 
establishing easy and inexpensive ways to 
detect sexual harassment, such as asking 
about it in anonymous employee surveys 
and/or exit interviews; not waiting for 
formal complaints before responding to 
known misconduct; and discussing the 
existence of sexual harassment openly.10 
The federal judiciary’s working group on 
sexual harassment has many reforms that 
are currently underway, such as conducting 
a session on sexual harassment during 
the ethics training for newly appointed 
judges; reviewing the confidentiality 
provisions in several employee/law 
clerk handbooks to clarify that nothing 
in the provisions prevents the filing 
of a complaint; and clarifying the data 
that the judiciary collects about judicial 
misconduct complaints to add a category 
for any complaints filed relating to sexual 
misconduct.11 For those planning CLE or 
bar events, the American Bar Association 
Commission on Women in the Profession 
cautions lawyers to “be extremely careful 
about excessive use of alcohol in work/ 
social settings.”12

During our continuing legal education 
seminar at UGA, one of the presenters, 
Erica Mason, who serves as president of 
the Hispanic National Bar Association 
(HNBA), shared that HNBA has developed 
a “HNBA Conference Code of Conduct” 
that states in part: “The HNBA is committed 
to providing a friendly, safe, supportive 
and harassment-free environment for all 
conference attendees and participants . 
. . . Anyone violating these rules may be 
sanctioned or expelled from the conference 
without a registration refund, at the 
discretion of HNBA Leadership.”13 Mason 
also shared that the HNBA has signs at all 
of its conferences that reiterate the policy 
and that provide clear instructions on how 
anyone who has been subjected to the 
harassment may report it. In short, you 
don’t have to track down a procedure or 
figure out what do to if you feel you have 
been harassed.

Overall, some of the takeaways from 
our sexual harassment seminar at UGA 
provide a good starting point for discussion 
about how we as lawyers should aspire 

to behave. Generally, our group agreed 
that women and men enjoy appropriate 
compliments on their new haircut or 
color, a nice dress or tie, or a general “You 
look nice today.” Admittedly, however, an 
employment lawyer might say that even 
this is not considered best practice.

Many of the seminar participants 
agreed on some practical tips, however. 
Think twice about running your fingers 
through someone’s hair or kissing a 
person on the check. Learn from others’ 
past mistakes and do not intentionally pat 
or “flick” someone on the buttocks even if 
you mean it as a joke and don’t intend for 
it to be offensive or inappropriate.14

In our professional friendships, we 
want to leave room for the true fairy-
tale happily ever after endings, like that 
of Barack and Michelle, who met at work 
when she was an associate at a law firm 
and he was a summer associate at the same 
firm.15 We also need to ensure that our 
attempts to prevent sexual harassment do 
not become excuses for failing to mentor 
attorneys of the opposite sex.

Finally, just because certain behaviors 
may have been tolerated when you were 
a young associate, law clerk, etc., does not 
mean the behavior is tolerated or accepted 
today. Professionalism demands that we 
constantly consider and re-evaluate the 
rules that should govern our behavior in 
the absence of legal or ethical mandates. 
Our small group at UGA did not always 
agree on what was inappropriate conduct 
or on the best way to handle a situation. We 
did all agree that the conversation on sexual 
harassment was valuable and necessary.

So in keeping with our professionalism 
aspirations, I challenge you to take 
a proactive, preventative approach 
to sexual harassment and to start the 
discussions in your law firm, corporate 
legal department, court system and/
or bar association about things we 
as lawyers can do to promote a profes-
sional culture of respect and safety to 
prevent #MeToo. 

Karlise Y. Grier

Executive Director
Chief Justice’s Commission 
on Professionalism
kygrier@cjcpga.org 

Endnotes
1. See, e.g., In the Matter of James L. 

Brooks, S94Y1159 (Ga. 1994) and The 
Washington Post, Wet T-Shirt Lawyers 
(December 23, 1983), The Washington 
Post, https://www.washingtonpost.
com/archive/politics/1983/12/23/
wet-t-shirt-lawyers/c46ac2e6-2827-
49a7-9041-f00ac5f21753/?utm_term=.
bf1ec57a8b95 (Last visited May 31, 
2018). For a more recent articles 
on sexual harassment in the legal 
profession, see generally, Vanessa Romo, 
Federal Judge Retires in the Walk of Sexual 
Harassment Allegations (December 18, 
2017), NPR, The Two-Way Breaking 
News, https://www.npr.org/sections/
thetwo-way/2017/12/18/571677955/
federal-judge-retires-in-the-wake-of-
sexual-harassment-allegations (Last 
visited May 31, 2018) and The Young 
Lawyer Editorial Board of The American 
Lawyer, YL Board: This is What Sexual 
Harassment in the Legal Industry Looks 
Like (February 28, 2018), The American 
Lawyer, Commentary, https://www.
law.com/americanlawyer/2018/02/28/
yl-board-this-is-what-sexual-
harassment-in-the-legal-industry-looks-
like/ (Last visited May 31, 2018).

2. See State Bar of Georgia, Lawyer’s 
Creed and Aspirational Statement on 
Professionalism, https://www.gabar.org/
aboutthebar/lawrelatedorganizations/
cjcp/lawyers-creed.cfm (Last visited May 
31, 2018).

3. U.S. Equal Employment Opportunity 
Commission, About EEOC, Publications, 
Facts About Sexual Harassment, https://
www.eeoc.gov/eeoc/publications/fs-sex.
cfm (Last visited May 31, 2018).

4. Brandon Gaille, 30 Mind-Boggling 
Lawyer Demographics, BrandonGaille.
com, https://brandongaille.com/30-
mind-boggling-lawyer-demographics/, 
February 8, 2016 (viewed on April 26, 
2018).  See also American Bar Association 
2013 Lawyer Demographics  Data, 
https://www.americanbar.org/content/
dam/aba/migrated/marketresearch/
PublicDocuments/lawyer_
demographics_2013.authcheckdam.pdf 
(viewed on April 26, 2018).

5. The Georgia Code of Judicial Conduct 
differs from the Georgia Rules of 
Professional Conduct in that Rule 2.3 
(b) of the Code of Judicial Conduct 
specifically prohibits discrimination 
by a judge in the performance of his 
or her judicial duties. See https://
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ICLE BOARD

Name Position Term Expires

Carol V. Clark Member 2019

Harold T. Daniel, Jr. Member 2019

Laverne Lewis Gaskins Member 2021

Allegra J. Lawrence  Member 2019

C. James McCallar, Jr. Member 2021

Jennifer Campbell Mock Member 2020

Brian DeVoe Rogers Member 2019

Kenneth L. Shigley  Member 2020

A. James Elliott Emory University 2019

Buddy M. Mears  John Marshall 2019

Dean Daisy Hurst Floyd Mercer University 2019

Cassady Vaughn Brewer  Georgia State University 2019

Carol Ellis Morgan  University of Georgia 2019

Hon. Harold David Melton Liaison 2019

Jeffrey Reese Davis  Staff Liaison 2019

Tangela Sarita King Staff Liaison 2019



GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in 
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in 
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal 
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of 
three hours of continuing legal education activity in the area of trial practice. These trial practice 
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” 
provider of “approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. 
Excess trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics, professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Official 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure  
at the registration desk. ICLE does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call:  
678-529-6688
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