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Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this 
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their 
names are listed on the AGENDA page(s) of this book, and their contributions to the success  
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned. All of us at ICLE hope your attendance will  
be beneficial, as well as enjoyable. We think that these program materials will provide a great 
initial resource and reference for you.

If you discover any substantial errors within this volume, please do not hesitate to inform us. 
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.

Your comments and suggestions are always welcome.

Sincerely,  
Your ICLE Staff

Jeffrey R. Davis 
Executive Director, State Bar of Georgia

Tangela S. King 
Director, ICLE

Rebecca A. Hall 
Associate Director, ICLE





Presiding:
Eric James Hertz, Program Chair; Eric J. Hertz, PC, Atlanta, GA

 7:45  REGISTRATION AND CONTINENTAL BREAKFAST
  (All attendees must check in upon arrival. A jacket or sweater is recommended.)

 8:30  WELCOME AND PROGRAM OVERVIEW
  Eric James Hertz, Program Chair; Eric J. Hertz, PC, Atlanta, GA

 8:40  OVERVIEW OF LONG-TERM CARE ISSUES
  Brynda R. Insley, Insley & Race LLC, Atlanta, GA

 9:10  REGULATIONS & NURSING HOMES
  Lance D. Lourie, Watkins Lourie Roll & Chance PC, Atlanta, GA

 9:40  BREAK

 9:55  DISCOVERY – PLAINTIFF PERSPECTIVE
  Camille Godwin, Eric J. Hertz PC, Atlanta, GA

 10:25  ETHICS IN LITIGATION
  David N. Lefkowitz, The Lefkowitz Firm LLC, Atlanta and Athens; Adjunct Professor,   
  University of Georgia School of Law, Athens, GA

 11:25  LUNCH

 11:55  DISCOVERY – DEFENSE PERSPECTIVE
  Jeffrey D. “Jeff” Braintwain, Huff Powell & Bailey LLC, Atlanta, GA

 12:30  CONNECTING WITH JURORS ON DAMAGES
  Eric James Hertz, Program Chair; Eric J. Hertz, PC, Atlanta, GA

 1:00  BREAK

 1:15  THE ANATOMY OF AN OPENING STATEMENT IN A NURSING HOME CASE
  Kenneth L. Connor, Connor & Connor LLC, Aiken, SC

 2:00  DEALING WITH BILLS & LIENS
  Robert L. “Rob” Schenk, II, Schenk Smith LLC, Atlanta, GA

 2:30  PROFESSIONALISM IN MEDIATION AND ARBITRATION
  Hon. Susan B. Forsling, Former Judge, State Court of Fulton County; Senior Neutral, Miles  
  Mediation & Arbitration Services LLC, Atlanta, GA

 3:30  ADJOURN
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Overview of LongOverview of Long-Overview of Long-Term Overview of LongOverview of LongOverview of Long Term Term 
Care Issues

Brynda Rodriguez Insley, Esq.
Aynsley H. Mull, Esq.
Insley & Race, LLC

Attorneys at Law
The Mayfair Royal, Suite 200

181 14th Street, N.E.
Atlanta, Georgia 30309

(404) 876-9816
www.insleyrace.com
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!! HCPHCP-HCP-Patient Relationship

!! Duty:  Standard of care for physicians/nurses generally ! Duty:  Standard of care for physicians/nurses generally Duty:  Standard of care for physicians/nurses generally Duty:  Standard of care for physicians/nurses generally 
under like and similar surrounding circumstances.

!

under like and similar surrounding circumstances.
!! Ordinary Negligence
!

Ordinary NegligenceOrdinary Negligence
!! Negligence Per Se
!

Negligence Per SeNegligence Per Se
!! Breach

!! Causation

!! Damages

1#4"/4#%0#
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!! Patient has the burden.

!!! Preponderance of the evidence.

!! Expert testimony that:
!

Expert testimony that:
!! Standard of care was breached.
!!! Proximately caused injury to a reasonable degree of ! Proximately caused injury to a reasonable degree of Proximately caused injury to a reasonable degree of Proximately caused injury to a reasonable degree of Proximately caused injury to a reasonable degree of Proximately caused injury to a reasonable degree of 

medical probability or to a reasonable degree of medical probability or to a reasonable degree of medical probability or to a reasonable degree of 
medical certainty. 
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!! What nurses do generally under like and similar ! What nurses do generally under like and similar What nurses do generally under like and similar 
surrounding circumstances.

!! National v. local standard of care.

!! Personal practices are not relevant.

!! Mere difference in views is not sufficient.

!! No text or person is “authoritative.”

!! Standard of care is proven by expert testimony.

5
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! General POA is sufficient. Triad Health Mgmt. of Georgia, III, LLC 

v. Johnson, 298 Ga. App. 204, 207-08 (2009).

! Durable health care POA is not enough.  Life Care Centers of Am. v. 
Smith, 298 Ga. App. 739 (2009).

! Individual must be competent at time POA is signed.

! Express v. apparent agency.

! Impossibility, lack of consideration and unconscionability arguments.

! Avoid waiverAvoid waiver.
6
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Faster resolution No worries about inflaming the jury 
(gruesome photos, etc.)

Lower settlement value Less appeals

Less chance of  runaway award

Rational damages award.

*Research suggests that a majority of  
arbitrator’s awards are less than $200K

7
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Some arbitration forums require the 
defense to pay the plaintiff ’s arbitration 
filing fee and arbitrator’s fees

No means to enforce QPOs for ex 
parte interviews of  providers

Can be just as expensive as litigation Dispositive Motions not usually 
granted

Arbitrator may not be well versed in 
med mal

Limited time to arbitrate/limited time 
to conduct direct/cross

Just as much discovery as in court 
action.

Evidentiary rules do not apply. 
Generally, all evidence comes in
OOJ is not enforceable

8
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! Abuse
! Neglect
! Falls
! Decubitus ulcers
! Elopement
! Septicemia 
! Medication overdose
! Regulatory violations
! Inadequate staffing
! Inadequate training
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! Failure to follow MD orders
! Failure Failure Failure Failure to monitor and assess residents 
! Failure to communicate with MD and family
!

Failure to communicate with MD and family
Failure 
Failure to communicate with MD and familyFailure to communicate with MD and family
Failure Failure to recognize change in condition

!

to recognize change in conditionto recognize change in conditionto recognize change in condition
Failure to properly administer meds

!

Failure to properly administer meds
Failure to document

! Failure to utilize chain of Failure to utilize chain of command
! Impairment Impairment Impairment issues
!

Impairment Impairment 
Fraud/Intentional Misconduct

10
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! Motions to Compel (staffing documents, scheduling documents, Motions to Compel (staffing documents, scheduling documents, 

complaints, etc.).

! Motions for Entry of Confidentiality Stipulation and Protective Order. 

! 30(b)(6) depositions.

! Administrator and DON depositions.

! Issue of former employees.

! Standard of care experts/causation experts.

11
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EMR Policies and procedures

Paper chart In-service documents

Billing file Staffing sheets

Statements Schedules

Incident reports Census 

Department “soft files” Sign in sheets

Wound logs ESI

Survey file Complaint file

12
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! Missing records
!

Missing records
Duplicative records but not Duplicative records but not "

!

Duplicative records but not 
Altered records

! Lack of documentation
! Chart holes
! Improper late charting
!

Improper late charting
Charting while out of the facility

!

Charting while out of the facility
Charting after discharge

!

Charting after discharge
Illegible records

!

Illegible records
Self populating documentation 

13
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THANK YOU !
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DISCOVERY IN NURSING HOME CASES: 
PLAINTIFF PERSPECTIVE 

Camille Godwin 
ERIC J. HERTZ, P.C. 

8300 Dunwoody Place, Suite 210 
Atlanta, GA 30350 

(404) 577-8111
camille@hertz-law.com 

www.hertz-law.com 
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DISCOVERY IN NURSING-HOME CASES: 
PLAINTIFF PERSPECTIVE 

 
 

SCOPE OF DISCOVERY: 
 

• “Parties may obtain discovery regarding any matter, not privileged, which is relevant to 
the subject matter involved in the pending action, whether it relates to the claim or defense 
of the party seeking discovery or to the claim or defense of any other party, including the 
existence, description, nature, custody, condition, and location of any books, documents, 
or other tangible things and the identity and location of persons having knowledge of any 
discoverable matter. It is not ground for objection that the information sought will be 
inadmissible at the trial if the information sought appears reasonably calculated to 
lead to the discovery of admissible evidence.” O.C.G.A. § 9-11-26(b)(1) (emphasis 
added). 
 

• Discovery rules are “to be given a liberal construction in favor of supplying a party with 
the facts without reference to whether the facts sought are admissible upon the trial of the 
action.” Sechler Family Partnership v. Prime Group, Inc., 255 Ga. App. 854, 567 S.E.2d 
24 (2002).  

 
 
PURPOSES OF DISCOVERY: 
 

• Find facts 

• Identify documents 

• Discover and evaluate witnesses 

• Lock down testimony 

• Explore and limit opinions of experts 

 
TYPES OF DISCOVERY AVAILABLE: 
 

• Interrogatories 
 

o Limitations 
§ Prepared by attorneys 
§ Subject to interpretation 
§ Prone to objections 
§ Limited number 
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o Effective Uses 
§ Background Information 
§ Identity of parties 
§ Witnesses 
§ Ownership data 
§ Incorporation/business information 
§ Contractual relationships 
§ Basic information about operations 

• Licensure 
• Resident types 
• Services 
• Employees 

 
• Requests to Produce Documents 

 
o Records pertaining to resident care 

 
§ The “Chart” 

 
§ Non-chart records 

• Administrative/financial files 
• Wound logs 
• 24 hour/Change in condition reports 
• Incident reports and investigations 
• Dietary records 
• Therapy “soft files” 
• Consultant reports and records 
• Electronic records 

 
o Employee information 

 
§ Deloitte Haskins & Sells v. Green, 187 Ga. App, 376, 370 S.E.2d 194 (1988) 

(When conduct of defendant's employees is allegedly negligent, their 
personnel files may be discoverable)  
 

§ Smartt v. NHC Healthcare, 2009 WL 482475 (Tenn. Ct. App. 2009) 
(information regarding nurses’ certification, training, and performance 
evaluations relevant to prove negligence of a nursing home) 
 

§ Kessell v. Bridewell, 872 S.W.2d 837 (Tex. App. 1994) (performance 
evaluations may lead to discovery of other admissible evidence) 

 
o Policies and procedures 

 
§ Luckie v. Piggly-Wiggly Southern, Inc., 173 Ga. App. 177 (1984) (while 

violation of internal rules is not negligence in and of itself, “privately 
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established rules are admissible as illustrative of negligence”); see also, 
Dupree v. Keller Industries, Inc., 199 Ga. App. 138 (1991); Spearman v. 
Georgia Building Authority, 224 Ga. App. 801 (1997); Manley v. Gwinnett 
Place Association, 216 Ga. App. 379 (1995) 
 

§ Byrd v. Medical Ctr. of Central Ga., Inc., 258 Ga. App. 286 (2002) (surgical 
department service manual relevant to issue of applicable standards) 
 

§ Stringer v. Southeastern Stages, Inc., 207 Ga. App. 223 (1993), rev’d on 
other grounds, 263 Ga. 641 (1993) (jury could find that defendants failed 
to exercise reasonable care by failing to follow their own safety rules) 

 
§ Mitchell v. Home Depot USA, 2012 WL 2192279 (W.D. Ky. 2012) (training 

material and operating procedures are not entitled to special protection, 
even if labeled as confidential and developed through significant time and 
effort.  

 
o Licensure and Ownership Information 

 
o Financial Information 

 
§ Apple Investment Properties, Inc. v. Watts, 220 Ga. App. 226, 227, 469 

S.E.2d 356 (1996) (Evidence of prior similar acts discoverable for use 
during punitive damages portion of a trial to show a pattern of misconduct) 

 
o Staffing & Census Information 

 
o Complaints/Similar Acts 

 
o Third-Party Requests 

 
• Requests for Admissions 

 
o Requests for admissions are not technically discovery tools, but they can assist in 

pinning down basic facts and framing issues.  
 

o Like interrogatories, responses to requests for admissions are likely prepared by 
attorneys, and the potential for gaining significant concessions may be very limited. 

 
• Depositions 

 
o Nursing Home Employees 

 
§ Director of Nursing 

§ Administrator 
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§ Medical Director 

§ Direct caregivers 

§ Resident Physician 

§ Consultants 

o Corporate Level/Managers 
 

o Treating Health Care Providers 
 

o Experts 
 

• “Informal” Discovery 
 

o Private Investigators 
o Company Websites 
o Social Media Research 
o Medicare.gov 
o Secretary of State 
o Securities & Exchange Commission 
o Other public records (UCC filings, court filings, crime reports, etc) 

 
 
COMMON OBJECTIONS/ISSUES 

 
• Undue burden, Overbroad, Cumulative 

 
• Privileges 

o Attorney-client communications 
o Work product doctrine 
o Trade secret or confidential business information 

 
• Privacy of third parties (employees and/or other residents) 

 
o Alterra Healthcare Corp. v. Estate of Shelley, 827 So.2d 936 (Fla. 2002) (assisted 

living facility lacked standing to assert constitutional privacy rights of employees 
as grounds to withhold discovery of personnel files) 
 

o North Florida Regional Hospital Inc., v. Douglas, 454 So. 2d 759 (Fla. 1st Dist. Ct. 
App. 1984) (hospital did not have standing to assert the privacy rights of nurse 
employees) 
 

o Apple Inv. Props. v Watts, 220 Ga. App. 226, 469 SE2d 356 (1996) (plaintiff 
entitled to discovery of records of other accidents or similar changes in the health 
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of other residents that the facility was required to keep pursuant to state regulations)  
 

o Crawford ex rel. Goodyear v. Care Concepts, Inc., 243 Wis. 2d 119, 625 N.W.2d 
876 (2001) (records of other resident discoverable in case involving resident on 
resident assault) 
 

o Sovereign Healthcare of Port St. Lucie, LLC v. Fernandez, 132 So. 3d 855 (Fla. 4th 
DCA 2013) (recognizing that other residents could be witnesses) 
 

o Amente v. Newman, 653 So.2d 1030 (Fla. 1995) (information regarding other 
patients relevant to show notice) 
 

o Coastal Health Services, Inc. v. Rozier, 335 S.E. 2d 712 (Ga. App. 1985) 
(permitting discovery of information about other residents as relevant to issue of 
foreseeability of resident assault) 

 
• Quality assurance and/or peer review 

 
o Confidentiality of peer review proceedings is limited. Information and documents 

otherwise available from other sources are not protected from discovery solely 
because they were presented to such a committee. Freeman v. Piedmont Hospital, 
264 Ga. 343, 444 S.E.2d 796 (1994) 
 

o Peacock v. HCP III Eastman, Inc., 230 Ga. App. 726, 497 S.E.2d 253 (1998) 
(incident reports discoverable) 
 

o Mariner Health Care of Metrowest, Inc. v. Best, 879 So. 2d 65 (Fla. Dist. Ct. App. 
5th Dist. 2004) (In-camera inspection required to determine if documents were 
discoverable incident reports as opposed to documents from quality-assurance 
meetings, risk-management meetings, or communications regarding same, which 
are not discoverable). 

 
 
PROTECTIVE ORDERS 
 

• Discretion is permitted, but a showing of good cause is required. 
 

• Clayton County Board of Tax Assessors v. Lake Spivey Golf Club, Inc., 207 Ga. 
App. 693, 428 S.E.2d 687 (1993): “[T]he extent of discovery and use of 
protective orders is generally within the discretion of the trial judge. However, 
this must be a sound and legal discretion based on evidence and a showing of 
good cause. Such orders are intended to be protective—not prohibitive—and, 
until such time as the court is satisfied by substantial evidence that bad faith or 
harassment motivates the discoveror's action, the court should not intervene to 
limit or prohibit the scope of pretrial discovery.” (Citations, punctuation and 
emphasis omitted.) Bullard v. Ewing, 158 Ga. App. 287, 279 S.E.2d 737 (1981).  
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 David Lefkowitz graduated from Columbia University with a B.A. and 

earned his J.D. from Emory University School of Law.  The Lefkowitz Firm, LLC, 

represents individuals and corporations in their claims for legal malpractice 

(legal negligence) and similar claims such as breach of fiduciary duty, executor 

misconduct and ethical misconduct by attorneys and other fiduciaries. The firm 

also represents attorneys and law firms with regard to risk management and 

attorney’s fee disputes. David is an adjunct professor of legal malpractice law, 

ethics and risk management at the University of Georgia School of Law and is a 

frequent speaker at continuing legal education seminars. David has offices in 

Atlanta, Georgia and Athens, Georgia.     
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 Avoiding claims for legal malpractice and ethical violations requires more 

than merely following the law and exercising the appropriate standard of care.  

While meeting those criteria likely would allow you to prevail at a trial, it is 

important for an attorney to understand how to keep a client from contemplating 

such a claim, let alone threatening one or filing one. 

 Most legal malpractice claims (and awards) are not related to an attorney’s 

knowledge of the law.  Substantive and procedural law is not hard to find, as long 

as you know that you need to look for it.   The statute of limitations for a personal 

injury suit in Georgia is 2-years, and it has been for decades.  If a lawyer misses 

that deadline, it isn’t because he did not know the law.  The fact is, however, that 

bar complaints and malpractice claims arise out of a large group of 

administrative-type errors, including a failure to screen clients properly, monitor 

deadlines, analyze conflict issues, communicate effectively with clients, etc.  The 

process of avoiding malpractice claims begins before you enter into an attorney-

client relationship and continues after the relationship ends.  If you think about 

the things that would aggravate you if a doctor did it to you, you can come up 

with a good list of things to avoid doing to your client.  In other words, don’t keep 

your client waiting for an hour in the waiting room. Don’t wait 3 days to return a 

phone call.  Don’t be dismissive of a client’s concerns.  If the client thinks you 

don’t care about their case or their feelings, they are going to be more likely to 

conclude that you did not work hard or obtain the best result possible.  

Choosing Clients  

 Choose your clients carefully.  You can avoid a claim for legal malpractice 

by considering a few factors, including: (a) the client’s experience with prior 
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attorneys–has the client threatened or pursued legal action or filed a bar 

complaint against a former attorney? (b) the client’s motives and goals–can you 

achieve those goals for your client?  Does the client seek revenge or some other 

remedy that you either cannot or are prohibited from achieving? (c) the client’s 

use of alcohol or drugs–will this impair the judgment of the client? (d) the client’s 

financial condition, including bankruptcy or outstanding judgments–can the 

client afford to pay the fees which will be incurred during the representation?  

You always want to avoid a potential dispute over fees, as discussed below; (e) the 

client’s prior legal problems–does the client have a criminal record (including 

felonies, which may impact credibility at trial)? 

Formalize   

 Formalize your attorney-client relationship.  You should have a written 

agreement with your client regarding the representation.  If you are using an 

engagement letter, it should be signed by the client.  (Contrary to popular belief, 

The Georgia Rules of Professional Conduct do not require that a contingency fee 

agreement be signed by the client.  The Rules simply require that the agreement 

be in writing.   Nonetheless, be sure the agreement is signed by the client.  One 

day you may need to prove what the terms/limitations of the attorney-client 

relationship were, and there is no better way to prove the terms of an agreement 

than to have a signed copy).   

It never ceases to surprise me that many lawyers fail to have fee contracts 

with their clients.  The contract is the best opportunity you have to set forth the 

duties you and your client owe to one another, as well as the limitations on the 

representation.  Some lawyers feel that a long contract may scare/concern a 
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prospective client.  A contract is too important; don’t limit it.  All the terms of the 

representation should be disclosed in the agreement, including the scope of the 

representation, the fees that will be charged, whether a retainer is required, etc.   

The fee agreement should specifically discuss the hourly rate to be charged 

by each attorney (or other professional working on the matter, such as a legal 

assistant) or other form of fee, such as a contingency fee.   Any plaintiff attorney’s 

contingency fee should be accurately described in the fee agreement, be it a form 

used for many clients or an engagement letter.  For instance, does the fee vest 

upon the agreement to settle with the opposing party or upon the receipt of the 

settlement proceeds?  Under Georgia law, you can protect yourself from the 

possibility that a client, in attempt to deny you your contingency fee, may 

discharge you after settlement offers have been made.  In Morrow v. Stewart, 197 

Ga. App. 689, 399 S.E. 280 (1990), the Court of Appeals approved of (and 

enforced) the following language from an attorney-client contingency fee 

contract:   

“I understand that I may dismiss my attorney at anytime, for 

any reason, upon written notice to him and payment of 

unpaid expenses and services rendered to the date of the 

receipt of such notice; payment to be based upon time 

devoted to my case at any hourly rate of $80.00 per hour, or 

the applicable percentage of fee due him under the terms of 

this agreement of any offers which have been made by any 

adversary or collateral party, whichever is greater.” 
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A contingency fee attorney should also contemplate whether she wants her 

fee arrangement to reference the possibility that an appeal may be filed. 

Attorneys should take into consideration whether they will charge an additional 

fee or whether such post-trial/appellate work is included in the contingency.  

Note that Georgia Rule of Professional Conduct 1.5 requires that a contingency 

fee be in writing and shall state the method by which the fee is to be determined, 

including the percentages, whether interest will be charged on out-of-pocket 

expenses that are advanced by the firm, etc.   

 Expenses that will be billed to the client should be discussed in the fee 

contract.  This is true whether the expenses will be billed (and paid for) each 

month or whether the attorney is paying the expenses and expects to be 

reimbursed from the anticipated recovery.  In a contingency fee context, the 

client should be informed whether he will be responsible for the expenses of 

litigation even if there is no recovery.  If the attorney is going to charge interest 

on the funds that are used for out-of-pocket expenses, the interest rate should be 

clearly set forth in the contract.  The contract should also be clear as to whether 

the expenses will be paid out of the client’s portion of the settlement proceeds or 

from the top, before the attorney and client’s portions are determined.   

 If an attorney will be billing by the hour, the contract should clearly set 

forth the frequency of the billing and when the client will be expected to pay the 

bill.   The monthly statement is an excellent opportunity to describe to the client 

the work that is being performed, not only for purposes of asking to be paid, but 

for purposes of making sure the client knows that you are, in fact, performing the 

work for which you were retained.   
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 If an attorney performs any work for a prospective client, but ultimately 

decides not to enter into a formal attorney-client relationship, the attorney 

should send a nonengagement letter.  A nonengagement letter protects the 

attorney from a subsequent claim that the client expected certain work to be 

performed.  A nonengagement letter may not be practical for every situation in 

which an attorney converses with an individual with regard to prospective 

representation, but there are certain situations in which the failure to send a 

nonengagement letter can lead to disaster.  One situation occurs when an 

attorney conducts a consultation regarding the merits of a particular case.  For 

instance, consider the situation in which a family member of a resident of a 

nursing home hires an attorney to review medical records, consult with an expert 

witness, conduct research and do whatever else is necessary to determine 

whether a valid claim for medical malpractice exists.  Should the attorney decide 

that no such claim exists (or, perhaps, that a claim does exist, but it is not a claim 

which his firm will handle), the attorney should send a nonengagement letter to 

the prospective client stating that the firm will not be representing the client and 

providing any information which the client may need, particularly the date when 

the applicable statute of limitations will expire.  The letter should suggest that the 

client consult with another attorney as soon as practicable.   

 Should an attorney find himself in a situation in which he has been 

engaged and later decides to withdraw, a disengagement letter should be sent 

to the client.  This letter may discuss the reason why the attorney-client 

relationship is ending, whether the attorney will work with/consult with 

subsequent counsel, and whether any additional attorney’s fees are owed.  The 
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attorney should confirm that the client receives a written notice of the 

disengagement.  This means that the letter should be sent by certified mail (or 

some other means such that the client’s receipt of the letter can be confirmed). It 

can also be sent by email, as long as the client responds to the email and confirms 

it was received.  While this information will be helpful to the client, the written 

confirmation that the client is aware of the disengagement may be extremely 

important to the attorney.  There have been several legal malpractice cases 

arising out of the running of the statute of limitations, followed by the client 

suing the attorney.  The attorney claimed that he had withdrawn and told the 

client that he would not be filing suit, and the client claimed that he had no such 

knowledge of a withdrawal and expected that suit would be filed in a timely 

manner.  Why risk this ‘he said-she said?’  Document the withdrawal. 

 One final point: do not wait until the statute of limitations is about to 

expire to decide to withdraw.  It is not uncommon for an attorney to agree to 

review a file when there are several months remaining before the statute of 

limitations (or other filing deadline) will expire.  Given the lack of an imminent 

deadline, the file is placed on the back burner. As the deadline for filing 

approaches, the attorney decides, for some reason, that he does not want to 

handle the case after-all.  An attorney is inviting a claim for legal malpractice if he 

withdraws at such a late date, and the client cannot find substitute counsel.  The 

duty to withdraw in an appropriate manner is particularly important in a 

complicated case.  It is not reasonable to expect that you can tell a client you 

decided not to take her medical malpractice case three days (or weeks) before the 
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statute expires, leaving the client without adequate opportunity to find 

replacement counsel.    

Impressions    

 Impressions are extremely important.  Malpractice actions are not filed for 

every error or every negligent act.  Developing a rapport with your client may not 

prevent malpractice, but it can assist in preventing malpractice claims.   If a client 

values the attorney-client relationship, it might outweigh the perceived value of a 

malpractice claim.  Always avoid the impression that you are being neglectful.  

Georgia ethical rules require that an attorney keep a client reasonably informed 

about a matter.  This is a minimum threshold, and in emotional cases (such as 

those involving divorce or child custody issues, for instance), additional 

communication is helpful.  An attorney should provide the client with the 

impression that the legal matter is being given the attention that it requires.  This 

is best handled through quality communication.  This communication can take 

many forms, including effective billing (in which the work performed is 

itemized), phone calls to the client, letters/emails to the client and sending copies 

of pleadings to the client.  See the section entitled “Communicate,” below. 

Expectations  

 Preparing quality documents, meeting deadlines and understanding 

the law are obvious ways to avoid malpractice claims.  In certain areas of law, 

however, it is inevitable that a client will be disappointed from time-to-time.  This 

is particularly true in cases in which there is a trial: one party is going to lose.  In 

addition, legal matters such as divorce and criminal cases are rife with emotion 

and disappointment, sometimes misdirected at the attorney.  It is important that 
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the client understand the difference between losing and substandard 

representation.  This potential for confusion on the part of the client should be 

addressed from the beginning of an attorney-client relationship through its 

conclusion. 

One important way for an attorney to avoid having a disappointed client 

(and thus one who might pursue a legal malpractice claim) is to set realistic 

expectations.  Many clients will enter the attorney-client relationship with certain 

expectations in mind.  However, most clients form expectations regarding the 

outcome of a legal matter based on conversations with their lawyer.  An attorney 

should avoid the temptation to set unreasonably high expectations during the 

initial interview process (when the lawyer knows that the prospective client may 

be choosing between several attorneys).  Of course, you should never give the 

client the idea that you are guaranteeing a successful result. 

 An attorney who has had no experience with legal malpractice might be 

surprised to learn that many clients who are considering a legal malpractice claim 

think that their attorney was “paid off” by the opposing attorney or party.  Why 

would a client feel like he has been “sold out?”  This feeling is often caused by the 

failure of the attorney to meet the expectations he has helped to set.  If you tell 

your client (or prospective client) that his claim is worth $100,000, and it 

ultimately settles for $5,000, you have some explaining to do.  However, if you 

keep the client informed as to the status of the matter you are handling, and you 

promptly let the client know of any important developments, you can continue to 

manage the expectations of your client throughout the representation.  By doing 

so, the chances of surprise and bitter disappointment are reduced. 
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Communicate  

 It is not possible to overstate the importance of effective communication 

with your client.  Clients’ phone calls should be returned promptly.  If the 

primary attorney handling the file cannot return the call, then another attorney at 

the firm, a legal assistant or a legal secretary should return the call.  When clients 

feel that they are being treated as unimportant, it is inevitable that they will feel 

that their case is not being handled zealously.  A less-than-favorable conclusion 

to the case will be blamed on this perceived lack of attention. 

 Communicating with a client is not only a good way to keep attorney-client 

relations healthy; there is an affirmative ethical duty to keep clients apprised of 

the status of their case.  Georgia Rule of Professional Conduct 1.4 is entitled 

“Communication” and reads as follows:   

A lawyer shall explain a matter to the extent reasonably 

necessary to permit the client to make informed decisions 

regarding the representation, shall keep the client reasonably 

informed about the status of matters and shall promptly comply 

with reasonable requests for information.  

This ethical rule can become a problem when the attorney knows, or 

suspects, that he has made a mistake in the course of representing the client.  The 

attorney may feel that he can repair the error and will therefore decide not to tell 

the client that their case is in peril.  This decision can rise to the level of fraud in a 

subsequent legal malpractice lawsuit, and is not worth the risk.  Tell the clients 

the good, the bad and the ugly.  It’s often a difficult task, but the alternative is 
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unacceptable: the client sues you for hiding the error from him.  Additionally, 

hiding the error can extend the statute of limitations, as certain types of fraud will 

toll the statute of limitations until such time as the client knew, or reasonably 

should have known, of the fraud.   Furthermore, it should be noted that fraud 

committed after the negligence can support a claim for punitive damages, even if 

no monetary damages were caused by such fraudulent concealment.  The Court of 

Appeals has held that such behavior constitutes a breach of fiduciary duty, which 

can give rise to punitive damages.  (Holmes v. Drucker, 201 Ga. App. 687 (1991)).   

 

Keep Yourself Apprised of the Status of a Case 

 In addition to keeping your client apprised of the status of his case, the 

attorney has a duty to keep himself apprised of the status.  This may seem self-

evident, but attorneys can be held liable for the failure to diligently follow the 

status of their cases.  In Hipple v. Brick, 202 Ga. App. 571 (1992), a client sued his 

lawyer for failure to protect his right of appeal in the prior action.  In the 

underlying case, the client had a $39,000 judgment against him.  The attorney 

then moved for judgment notwithstanding the verdict or, in the alternative, a new 

trial.  When the court denied the motion 13 months later, the attorney did not 

receive notice of the entry of the order.  After 35 days had expired, the attorney 

learned of the order in a telephone call from opposing counsel.  At that point, the 

30-day filing period for a notice of appeal had expired, and the attorney took no 

action to resurrect the case (such as filing a motion to set aside the judgment in 

order to gain a new 30-day period, under O.C.G.A. § 9-11-60 (d)).  The client’s 

malpractice claim was predicated on attorney Hipple's alleged negligence in 
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failing to monitor the status of the case and timely to inform Brick of the order so 

that an appeal could have been taken.  Attorney Hipple claimed he was entitled to 

summary judgment on the theory that, as a matter of law, he breached no duty to 

his client in relying on the court to provide notification to him of entry of the 

court's order on the motions, as it is standard practice for attorneys to do so.  The 

Court of Appeals held that O.C.G.A. §15-6-21 does not relieve an attorney from 

keeping informed of the progress of a client’s case.  (O.C.G.A. §15-6-21(c) places a 

duty on the judge to file his or her decision on a motion for new trial with the 

clerk of the court in which the cases are pending and to notify the attorney or 

attorneys of the losing party of his or her decision).  According to the Court of 

Appeals, the attorney has a separate and independent duty that arises from the 

contract with the client.  Therefore, even if the trial court had failed to send the 

notice, it would not have relieved the attorney of his obligation to check for over 

one year.  The Court of Appeals noted that in Bragg v. Bragg, 225 Ga. 494, 496 

(1969), the Georgia Supreme Court had held that, “[i]t is fundamental that it is 

the duty of counsel who have cases pending in court to keep themselves informed 

as to the progress of the cases so that they may take whatever actions may be 

necessary to protect the interests of their clients." 

Explain the Meaning of Legal Documents to Clients 

 A general premise of Georgia law is that if a client signs a document, he is 

held to have understood it and is subsequently bound by it.  However, there are 

reported cases in which a lawyer presented a document to his client for signature 

and was subsequently sued because of the legal ramifications of the language.  

For instance, in Little v. Middleton, 198 Ga. App. 393 (1991), the defendant 
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attorney had represented a client in a personal injury case arising out of a car 

accident.  The case settled against the tortfeasor for his $25,000 liability limits.  

The settlement agreement released the tortfeasor and his “heirs, executors, 

administrators, agents and assigns, and all other persons, firms or corporations 

liable or who might be claimed to be liable....”  The injured driver’s own 

underinsured insurance carrier subsequently refused to pay the plaintiff based on 

her execution of the release.  The plaintiff then sued her attorney for legal 

malpractice, based on her attorney’s failure to read her policy to determine 

whether there was UM insurance, the failure to properly pursue the UM claim, 

and the failure to advise her as to the legal effect of the release on her UM claim.  

The attorney filed a motion for summary judgment asserting that the language of 

the release was clear, that the client should have understood it and that the client 

was thus barred from suing him for any misunderstanding regarding the effects 

of the release.  The trial court granted the motion for summary judgment.  

However, the Court of Appeals reversed, holding that a question of fact existed as 

to whether the legal effect of the release posed to the plaintiff “a legal technicality 

that she was unequipped to appreciate as a non-lawyer.” Id. at 395.   [The Georgia 

Supreme Court granted cert., but subsequently vacated cert. after briefs were 

filed and the Supreme Court heard oral argument.]  The practical effect of Little is 

that an attorney must explain the meaning of documents that are presented to a 

client for signature.  While the need to explain language varies depending on the 

sophistication and education of the client, the safe approach is to explain 

language, including boilerplate that attorneys see on a daily basis. 
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Fee Disputes  

At least 25% of all legal malpractice claims arise out of fee disputes (some 

claim it is as high as 75%).  If you file a suit against a client for fees, any claim for 

legal malpractice becomes a compulsory counterclaim, and an invitation to be 

sued.  When you apply for errors and omissions coverage, you likely will be asked 

whether you have sued a client for legal fees within the past year.  You are asked 

this question because insurance companies know that fee disputes are a common 

cause for legal malpractice claims (legitimate or not) to be filed. You are entitled 

to be paid for the legal services you provide.  But when deciding to file suit, keep 

in mind that your client may file a counterclaim that will cost you time and 

money.  You will have to pay your deductible on your policy, and your insurance 

premiums may rise.  You might suffer from bad publicity or damage to your 

reputation.  Make sure that the decision to sue a client is made with an 

understanding of the professional and financial risks.  Consider arbitration as an 

option. 

Georgia case law currently allows you to put a clause in your attorney-

client fee agreement which limits the time within which a client may object to an 

invoice.  You can further limit the client’s right to object by requiring that the 

objection be in writing.  As the law currently is enforced, the client’s failure to 

object within the specified time period will forever bar the client from objecting 

to the invoice.  Typical language used in a fee agreement reads as follows: “Your 

failure to object in writing to any bill within thirty (30) days of the date of each 

such bill shall constitute a waiver on your part of the right to challenge the 

charges made for legal services and expenses on each billing statement.”  In 
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Loveless v. Sun Steel 206 Ga. App. 247, 424 S.E.2d 887 (1992), the Court of 

Appeals addressed a situation in which an attorney sued for unpaid legal fees.   

The former client contended that he had verbally complained about the fees, and 

further, that he and the attorney had an understanding that the fees would only 

be due under certain circumstances.  The Court of Appeals held that the written 

contract was binding and that any ‘understanding’ would constitute parol 

evidence and be inadmissible within the context of a dispute regarding a written 

attorney-client fee agreement.   It is also important to note that this type of 

contractual provision limits the rights of the client, is of questionable ethical 

propriety and has never been approved by the Georgia Supreme Court.  If your 

contract contains this type of provision, you should be very careful about seeking 

to enforce it. 

This concern arises out of the fact that Georgia law does not allow an 

attorney to contractually limit the time in which a client may complain about 

legal malpractice [ie: the statute of limitations for a legal malpractice claim is 4 

years (or maybe six, if you had a written fee contract), and an attorney generally 

may not decrease that time frame by contractually limiting the time for a 

complaint to 30-days or some other time similar to the above Loveless time 

limit].  It seems contradictory that a client can be limited to the amount of time 

within which she may complain about substandard legal work vis-à-vis the 

invoices, but may not be limited to the amount of time she may complain about 

substandard work in the context of a legal malpractice claim.  That is a topic for 

an entire paper.  My best advice is: be careful when you attempt to limit your 
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client’s rights/remedies, as it can easily be construed as your placing your own 

interests ahead of your client’s interests.   

 

File Materials  

Attorneys often hesitate to turn over their file materials to clients, 

particularly clients who have not paid their bills or are threatening to file suit.  

Attorneys have a statutory lien on clients' papers and money in their possession, 

and they "may retain the papers until the claims are satisfied." O.C.G.A. §15-19-14 

(a).  However, Formal Advisory Opinion of the State Bar of Georgia No. 87-5, 

states that an attorney “may not to the prejudice of a client withhold the client's 

papers or properties upon withdrawal from representation as security for unpaid 

fees.”   

 In Swift, Currie, McGhee & Hiers v. Henry, 276 Ga. 571 (2003), the 

Georgia Supreme Court phrased the issue as follows: “Boiled down to its essence, 

the question is this: Does a document created by an attorney in the course of 

representing a client belong to the attorney or the client?” The answer fell 

squarely on the side of the client and relied up the above-referenced Formal 

Advisory Opinion:  

“An attorney's fiduciary relationship with a client depends, in 

large measure, upon full, candid disclosure.  That relationship 

would be impaired if attorneys withheld any and all documents 

from their clients without good cause, especially where the 

documents were created at the client's behest. See State Bar of 

Georgia, Formal Advisory Opinion No. 87-5 (September 26, 
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1988) (attorney may not, to the prejudice of client, withhold 

client's papers as security for unpaid fees).” 

(Id. at 573)  

What is “good cause?”  The Supreme Court held that good cause to refuse 

to turn over the documents “would arise where disclosure would violate an 

attorney's duty to a third party. Good cause might also be shown where the 

document assesses the client himself, or includes "tentative preliminary 

impressions of the legal or factual issues presented in the representation, 

recorded primarily for the purpose of giving internal direction to facilitate 

performance of the legal services entailed in that representation."  (Id.) 

Missing from the Court’s definition of good cause was “the client hasn’t 

paid his bill.”  

Most clients can make an argument that your retention of their files is 

causing them damage.  The better choice is not to give the appearance that you 

are holding the file hostage. 

Bar Complaints 

If a client has filed a Bar Complaint against you, hire counsel to respond.  

There are many defenses that may cause the State Bar to dismiss a complaint at 

the first stage.  It is not uncommon for a Bar Complaint that has no merit on its 

face to become a serious matter because the responding attorney says too much, 

or, even worse, lies, in the initial response.  Hire someone who is experienced in 

these matters.  It can save you a lot of stress, and for a serious allegation, it can 

save your license.  
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What does it mean to “connect?”  A quick scan of Merriam-Webster’s online dictionary 

provides two subtly different definitions that we, as lawyers, need to appreciate and emphasize at 

every phase of trial.  The first definition is “to become joined.”  The second is “to have or establish 

a rapport.”  A successful trial may very well hinge on whether you are able to build sufficient 

rapport with your jurors to help them feel they are “joined” together with you and your client in a 

righteous cause.  So how do we build this kind of connection with the jury?  The process starts in 

voir dire, your first opportunity to get to know your jurors, build common ground, and lay a 

foundation for your themes at trial.  The process continues through opening statements as you help 

jurors see and feel what happened to your client, show them why it happened, identify who is 

responsible, and introduce powerful themes that will guide the jury’s interpretation of the evidence.  

The promise of your opening statement must then be fulfilled as you prove the damages your client 

suffered and introduce evidence that supports, emphasizes, and reemphasizes your themes.  

Finally, the process culminates in closing arguments, when you connect your themes to the 

evidence, make good on your promises, and help the jury understand how to quantify your client’s 

injuries and damages to arrive at a just award. 
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I. LAY THE GROUNDWORK FOR CONNECTION IN VOIR DIRE. 

A. Use Voir dire To Understand What Makes Each Juror Tick. 

The term “voir dire” literally means to speak the truth.1  Voir dire is thus your opportunity 

to ask questions of prospective jurors and receive truthful answers—and, if you listen carefully, 

those answer can serve as the foundation upon which you can build meaningful connections with 

the jury throughout the course of your trial.  Although there are some limits2 on the questions you 

can ask prospective jurors, the scope of voir dire remains relatively broad.  Indeed, subject to the 

discretion of the Court, Georgia law grants attorneys a statutory right to ask questions regarding 

“any matter or thing which would illustrate any interest of the prospective juror in the case, 

including any opinion as to which party ought to prevail,” as well as “any fact or circumstance 

indicating any inclination, leaning, or bias which the prospective juror might have respecting the 

subject matter of the action or the counsel or parties thereto, and the religious, social, and fraternal 

connections of the prospective juror.”3  Of course, the primary purpose of voir dire is to determine 

whether any of the prospective jurors might be prejudiced against you, your client, or your case—

but the value of voir dire does not end there.  Voir dire is also your first opportunity to interact 

with your jurors, and it is your only real opportunity to get to know them on a human level—to 

learn what makes each juror tick and understand what kind of arguments, themes, and analogies 

might appeal to them.  I have never viewed voir dire as a chance to impress the jury with slick talk 

or a winning smile; instead, I see it as an opportunity to understand each juror personally, because 

understanding is the first step toward real connection. 

1 Black's Law Dictionary (rev. 4th ed. 1968).   
2 For example, it is improper to ask how a juror would act given certain contingencies or based on a hypothetical state 
of facts, and your questions should not be framed so as to require a response from a juror that might amount to a 
prejudgment of the action.  See Ga. Unif. Super. Ct. R. 10.1. 
3 O.C.G.A. § 15-12-133. 
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B. Candidly Address Juror Concerns About Frivolous Lawsuits. 

 One of the biggest obstacles trial attorneys face in helping their clients obtain full 

compensation is the generalized suspicion with which some jurors view plaintiffs, plaintiffs’ 

attorneys, and the million-dollar coffee verdicts jurors may have heard about in the news media.  

Some jurors may come to voir dire with a belief that “frivolous” lawsuits are running rampant or 

ruining the economy; others may feel that trial attorneys have turned the jury system into a 

haphazard “lottery” by bending the truth or exaggerating their clients’ injuries; still others may 

have been sued personally by a plaintiff whom they did not believe was truly injured. These are 

fairly common juror concerns that must be addressed and resolved if you truly want to connect 

with your jury and build the kind of credibility it takes to ask for—and ultimately receive—a 

substantial award of damages for your client.  For this reason, it is often helpful to be candid with 

the jury from the outset and address these concerns head on.  Querying prospective jurors about 

their views on these issues opens the floor for honest discussion. 

C. Help The Jury Understand That Your Client Suffered Serious Injury. 

Once you have candidly discussed any concerns jurors might have about frivolous lawsuits, 

it is equally important to help the jury understand—at least implicitly—that your client’s case 

is not frivolous.  One way to do this is by asking potential jurors about relevant experiences in 

their own lives that connect with the specific facts of your case.  You want to understand how each 

juror’s own experiences might shape his or her view of your client’s case—but at the same time, 

you want to show the jury that the injuries your client suffered were substantial and worthy of 

careful consideration.  Take, for example, a wrongful-death case involving sepsis secondary to 

pressure sores.  If one of your jurors worked in a nursing home—and another lost her grandfather 

to pressure sores—you would want to take the time to understand how these experiences affected 
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them and determine what kind arguments might appeal to them should they sit on your jury.  

This process, however, also presents you with an opportunity to educate the jury to some degree 

about the serious nature of your client’s injuries.  Thus, querying jurors about relevant life 

experiences allows you not only to understand the lens through which each juror might view the 

facts of your case, but also to emphasize the devastating nature of the loss suffered by your client. 

D. Emphasize Shared Values That Support An Award Of Damages. 

Although some jurors come to voir dire with reservations about frivolous lawsuits, most 

jurors also bring with them deeply held values that will serve as a catalyst for a substantial award 

of damages where warranted by the evidence.  Most jurors, for instance, believe that human life is 

precious and deserving of respect.  Most jurors believe that society has a right to set reasonable 

standards of behavior for individuals and entities.  Most jurors believe that accountability promotes 

responsible behavior.  Most jurors believe that people should pay what they owe and, likewise, 

that people should be paid what they are owed.  Highlight these shared values and bring them to 

the forefront during voir dire. 

E. Prepare The Jury To See The “Big Picture” On Damages. 

Where warranted by the evidence in a nursing-home case, it is often effective to focus 

not only on the specific incident that caused your client’s injury, but also on the business 

environment that bred the conditions that made your client’s injury possible—for example, chronic 

understaffing caused by a corporate entity’s focus on turning a profit rather than providing the best 

possible care for residents.  At trial, this concept can be expressed to the jury in themes such as 

“revenue over residents” or “profits over people.”  And you can begin to lay the groundwork for 

these themes during voir dire by once again querying the jury regarding relevant life experiences 

with issues such as short staffing while working for their own employers. 
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II. ESTABLISH POWERFUL THEMES DURING OPENING STATEMENTS. 
 

At trial, continue to build upon the shared values and implied themes you established with 

the jury during voir dire and craft your entire case around those powerful ideas and concepts. 

In your opening statement, drive home the seriousness of your case from the outset by making 

your client’s injuries apparent as soon as possible.  Focus on disturbing facts, specific details, 

human impact, and personal damage.  Be vivid and descriptive, so that the jury sees what you say.  

Take the jury to your client’s bedside and help them smell the infection.  Show the jury what 

happened to your client by relating specific incidents and allowing jurors to experience those 

incidents themselves through actions, senses, feelings, and details rather than in summary form. 

Then show the jury that this suffering was the defendant’s fault.  Show the jury not only what 

happened to your client, but why it happened.  Demonstrate to the jury that the defendant put profits 

over people and cared more about revenue than residents.  Repeat your themes early and often, 

and tie them to the evidence you expect to introduce. 

III. INTRODUCE EVIDENCE THAT BUILDS UPON YOUR THEMES. 

Your opening statement is essentially a promise to the jury, and you must make good on 

that promise throughout the presentation of your evidence.  Each witness you introduce should 

move your client’s story forward and reemphasize your themes.  Establish first of all that your 

client suffered serious injury and endured terrible suffering.  While your client or your client’s 

family may be able to use metaphors or other language to describe their suffering,4 the description 

of physical pain is often a subjective and abstract endeavor.5  Thus, your witnesses should not only 

describe your client’s pain and injuries to the jury, but they should also discuss in concrete detail 

4 Sw. R.R. v. Hankerson, 61 Ga. 114, 115 (1878); Harrison v. Se. Fair Ass'n, 104 Ga. App. 596, 597, 122 S.E.2d 
330, 332 (1961); Blosfeld v. Hall, 236 Ga. App. 286, 287, 511 S.E.2d 196, 198 (1999). 
5 St. Paul Ins. Co. v. Henley, 141 Ga. App. 581, 583, 234 S.E.2d 159, 160 (1977). 
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the full scope of the personal trauma the defendant’s negligence inflicted on your client: the 

specific activities your client can no longer enjoy, the specific events your client missed, the tender 

moments your client will never experience again, specific anecdotes and incidents that help the 

jury walk a day in your client’s shoes.  Corroborate this not only through witness testimony, but 

also through expert medical evidence.6  Then, once again, show the jury that the responsibility for 

this suffering rests squarely with the nursing home.  Demonstrate to the jury that the damages your 

client suffered are inextricably bound up with the nursing home’s systemic neglect.  With each 

examination you conduct, prove to the jury that the defendant put profits over people.  Show them 

that the defendant valued revenue over residents.  Emphasize the defendant’s reckless callousness 

over and over again.  Fulfill the promise of your opening statement so that, by the time you are 

ready to make your closing argument, the jury is joined with you in your client’s cause. 

IV. EDUCATE AND EMPOWER JURORS DURING CLOSING ARGUMENTS, 
THEN HELP THEM QUANTIFY YOUR CLIENT’S DAMAGES. 

 

Juries will usually be angered by inexcusable neglect on the part of a nursing home. 

Harness that anger during closing arguments as you prepare the jury to consider damages. Begin 

by showing the jury once again the terrible suffering your client endured—and always link that 

suffering to the conduct of the nursing home.  Emphasize your themes repeatedly throughout your 

closing and connect those themes to the evidence introduced throughout trial.  Show the jury once 

again how specific decisions the defendant made reveal that the defendant put profits over people 

and valued revenue over residents.  Then empower your jurors.  Help them understand that their 

verdict will protect human dignity and the sanctity of human life.  Help them understand that their 

verdict will hold wrongdoers accountable.  Help them know that their verdict will promote 

6 Durden v. Liberty Mut. Ins. Co., 151 Ga. App. 399, 399, 259 S.E.2d 656, 657 (1979); Lane v. Tift Cty. Hosp. Auth., 
228 Ga. App. 554, 562, 492 S.E.2d 317, 324 (1997). 
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responsible behavior, compensate the innocent victim, and prevent a windfall for the wrongdoer.  

Show them that their service on the jury also serves the shared values you established with them 

from the very first time you met them in voir dire. 

At this point, it is time to educate the jury on damages and help them quantify their award. 

Nursing-home cases pose unique challenges in this regard, because items of damage such as 

economic loss, lost earnings, and lost earning capacity typically are not relevant factors due to the 

resident’s advanced age and ill health.  Additionally, medical bills are often lower in nursing-home 

cases than is otherwise typical, as, tragically, negligence or abuse at a nursing home often results 

in the resident’s death.  Even when this is not the case, the resident typically continues to receive 

treatment in the nursing home, and thus it can be difficult to determine what treatment is 

attributable to a resident’s underlying conditions as opposed to the defendant’s neglect or abuse.  

As a result, the majority of damages you seek will likely be general or punitive damages that are 

measured not by bills or receipts but by the enlightened conscience of the jury as applied to the 

facts and circumstances of your case—and the jury will need your help to understand how to arrive 

at a just and adequate award. 

For example, it is not enough to simply motivate the jury to punish and deter the defendant 

through an arbitrary award of punitive damages.  Rather, the jurors will likely be looking to you 

to help them arrive at a reasonable and principled basis for calculating the amount of their award.  

You can assist the jury in this regard by tying the amount of punitive damages you seek to a number 

already in evidence, such as the annual profit of the facility and the amount of bonuses the 

executive team received over the relevant timeframe.  Demonstrate to the jury how many nurses 

or CNAs could have been hired if that money had been used to hire staff rather than line the pockets 

of executives.  In much the same way, the jury will need your assistance to quantify subjective 
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general damages such as pain and suffering.  This can be done, for instance, by introducing the 

“per diem” argument.  If your client was forced to languish in constant pain for months on end due 

to the defendant’s negligence, ask the jury to assign a reasonable and principled sum of money to 

each day of suffering your client endured—such as the average amount of profit the facility made 

per day over the relevant timeframe. 

No matter what analogy you choose, helping jurors understand how to quantify their award 

in a principled way ultimately allows them to return a principled and fair verdict for your client.  

But asking for—and receiving—a substantial award of damages is not simply a function of an 

artfully crafted closing argument.  Instead, it is a matter of right and wrong, of shared values and 

beliefs, of evidence and proof interpreted through the themes you introduced to the jury from the 

very outset of the proceedings.  It is a product of the promises you made to the jury and then 

fulfilled throughout the trial.  Perhaps most fundamentally, connecting with jurors on the issue of 

damages is the process of connecting real people to the reality of your client’s experience, and it 

begins with voir dire and culminates when you make your final argument to the jury. 
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Persuasion  is  inextricably  
linked  to

• Learning

• Recall
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If  the  jury  can’t  remember  
your  evidence,  they  won’t  be  
persuaded  by  your  arguments.

To enhance learning and 
recall...

Engage the Senses!!!
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Learning  Occurs

11% by Hearing
83% by Sight
1½%  by  Touch
3½%  by  Smell

Combining  sensory  
channels  increases  
learning  and  retention.
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Extent of Recall After
Mode of Communication 3 Hours   ─

3 Days

Tell 70%       10%

Show 72%       35%

Show & Tell 85%       65%

The  message  is  important…

but it’s not just about the message 
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Three  Key  Ingredients  for  a  Successful  
Opening  Statement  

• Messenger 
• Method 
• Message 

The  Messenger  

}3 Components to Communicator Credibility  

•Likeable 
•Trustworthy
•Competent 
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The  Method  

}Think Square! 

Structure  of  Opening  Statement  

• Story 
• Question 
• Underscore 
• Answer 
• Response 
• Entreaty 
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Opening  Statement

• Start  with  the  story

• Deliver  it  with  drama

• View  your  Voice  as  an  instrument

- Vary  volume
- Change  the  pitch
- Change  the  cadence
- Speak  through  your  mouth,  not
your  nose
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How Could This 
Happen?

Chapter 7 
8 of 21



Multiple Violations
of Fundamental

Rules 
of Nursing Care

NURSING PROCESS
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Rules of Nursing Care
RULE:  EVERY NURSING HOME RESIDENT MUST 
RECEIVE A TIMELY AND ACCURATE ASSESSMENT & 
NURSING DIAGNOSIS

RULE:  AN INDIVIDUALIZED CARE PLAN MUST BE 
CREATED AND MAINTAINED FOR EVERY NURSING 
HOME RESIDENT

RULE:  THE PLAN MUST BE EXECUTED BY 
CARRYING OUT THE PRESCRIBED NURSING 
INTERVENTIONS

RULE:  THE EFFECTIVENESS OF THE PLAN AND 
INTERVENTIONS MUST CONSTANTLY BE EVALUATED 
AND RE-EVALUATED

More Violations…

Federal 
Regulations

State 
Regulations

Policies & 
Procedures
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Failures
•  Failure to Prevent/Respond to Falls, 

Bruises & Skin Tears

• Failure to Provide Adequate Nutrition

•  Failure to Provide Adequate Hydration

•  Failure to Maintain Complete & Accurate 
Records of Care

•  Failure to Prevent Development & 
Deterioration of Pressure Ulcers

• Failure to Provide Adequate Pain 
Management

•  Failure to Prevent UTIs

RESULT:
Broken Arm
Pressure Ulcer
Malnutrition
Dehydration
Infection
Pain
Death
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Why Did This 
Happen?

PROFIT$ 101:
Two Ways to Increase Profits

Cut Costs Increase Revenue
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Largest Expense:  
STAFF/LABOR

Most Expensive Staff:
RNs

CONTROL LABOR 
COSTS:

TYPE
Of Staff

NUMBER
of Staff
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THOMSON H&R STAFFING

Below CMS expected labor for:

Mrs. Powell’s expected needs

The average residents’ expected 
needs

SHORT CHANGES
RESIDENTS

SHORT STAFFING
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Undermine defendant’s credibility
and 

create juror anger 
by demonstrating…

False Charting
uEmployee Not at Work 

uResident Not in Facility
uIn hospital
uBefore admission

uAfter death

uNon-Existent Days
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Emphasize  damaging  
evidence

Implementation 
Strategy

-“There will be blood running 
in the halls…”

Bill Floyd, CEO
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Impact at 
Beverly - Crossett

-Facility budget requests went 
straight into the trash can at 
corporate headquarters.

Nancy Brown, Exec. Dir.

-Facility never got what it asked 
for.

Nancy Brown, Exec. Dir.

Cheryl Gatlin-Andrews, Licensed 
Practical Nurse, at Allenbrooke

“There should have been more 
CNAs”

“Sometimes they would be 
saturated [with urine]. I mean, the 
wetness would be through their 
diaper to the linen.”

“They had to be turned and 
repositioned every two hours to 
keep their skin from breaking 
down….and not having enough 

staff – we weren’t actually able to 
go and do that.”

“Sometimes I would find people as 
I came in that would be wet or 

have BM [feces] on them.”

“And I made calls to the corporate office to speak with someone, 
trying to follow up on the letters that I sent or trying to speak with 

someone about what had went on.”

“The weekends were – basically 
[we] was almost always short on 

the weekend. 
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Certified Nursing Aides at 
Allenbrooke

• Tara Brunson
• LaShanda Turner
• Querrida Johnson 
• Responsibilities:

1. Provide pressure 
relief

2. Provide a proper 
diet

3. Provide proper 
hygiene.

Not enough staff

No possible way to 
give proper care

No time to feed residents

Brown rings from dried 
urine

No time to turn resident

Residents not bathed

Complained to supervisors

Instructed to falsify records.

Anticipate the defenses
• Blame the Family
• Blame the Victim 

…and take them away.
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Plaintiff’s Goal

uBuild intensity

uCreate anger

uRaise temperature

Defendant’s Goal

uReduce the intensity level

uDefuse anger

uLower temperature
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Defendant’s Approach

uFocus on the medicine

uCo-morbidities

uAging/Dying Process

Defendant’s Approach

u Keep your eye on the ball
uMedical Malpractice Case

u Focus on the family
uFailed to visit
uTrying to turn a tragedy into a commercial 

enterprise
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Defense Counsel’s Approach

uModerate

uPolite

uRespectful

uReasonable

uDon’t defend the indefensible!
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MANAGING LIENS IN NURSING HOME CASES 101  
A Primer on Initiating Claims and Negotiating with Lienholders  

  

As a plaintiff’s attorney, when you see the settlement writing on the wall in a nursing                

home case, beware: liens could undermine your client’s position and render the recovery less              

meaningful than either of you anticipated. Medicare, Medicaid, and healthcare providers are            

hungrier than ever to collect every penny of reimbursement possible. The chances are slim that a                

healthcare payment will be missed by a subrogation specialist. So don’t bury your head in the                

sand. Being proactive can help your piece of mind and make the settlement and recovery               

distribution process much simpler.  

 

A. MEDICARE  

Medicare is a federal health insurance program that covers the disabled and persons 65              

years or older. Medicare is divided into Part A and Part B, together generally referred to as                 1

“traditional Medicare.” Part A deals with payments to hospitals and Part B deals with payments               

to doctors or other healthcare providers.  2

Medicare participants who have been injured at a nursing home and are then treated by               

healthcare providers may have resulting medical expenses conditionally paid by Medicare.           

Medicare is considered a “secondary payor” in such instances and therefore maintains a             

subrogation right against the proceeds of a settlement with the at-fault nursing home. This is               3

1 42 U.S.C. § 405. 
2 42 U.S.C. § 405. 
3 42 U.S.C. §1395y(b)(2)A)(ii).  
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why Medicare refers to these types of payments as “conditional payments.” They are conditional              

to the extent that there is a primary source of recovery to pay Medicare back, i.e., the liability                  

insurance carrier.  

Be very wary with Medicare liens. Medicare maintains the right to recover not only from               

the injured resident, but from most other parties involved in the handling of the settlement funds.                

Where Medicare is not reimbursed, the at-fault nursing home’s insurance provider and any             4

attorney receiving payment from the at-fault nursing home may be obligated to pay.   5

The statute of limitations on Medicare’s subrogation right is six years.   6

 

1. OPENING A CLAIM WITH MEDICARE 

Parties are required to notify Medicare of any settlement, judgment, or payment made to              

a Medicare beneficiary. It is best to notify Medicare well in advance of the pending settlement                7

or judgment because the resolution process is time consuming. Moreover, failure to reimburse             

Medicare can open your settlement to penalties ranging from $1,000 a day fine to double               

damages.   8

The first step is to contact the Medicare Benefits Coordination and Recovery Contractor             

(BCRC) right away. The traditional way of contacting the BCRC is to send a letter or fax a form                   

to open a case: 

4 42 C.F.R. § 411.25(I). 
5 42 C.F.R. § 411.24(2)(g). 
6 28 U.S.C. § 2814(a). 
7 42 USC 1395y(b)(7) and (8). 
8 42 USC 1395y(b)(2)(B); 42 CFR 411.24, 411.26. 
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Medicare-Data Collections 
P.O. Box 138897 
Oklahoma City, OK 73113-8897 
Fax: 1-405-869-3307 
 
NGHP 
P.O. Box 138882 
Oklahoma City, OK 73113 
Fax: 1-405-869-3309 
 

Medicare will need the following information about your client: 

(1) Name;  

(2) Date of Birth; 

(3) Medicare ID or Social Security Number; 

(4) Effective Date of benefits; and 

(5) Address associated with the Medicare member.  

After you have alerted Medicare to the pending litigation, be on the lookout for a rights                

and responsibility letter. The rights and responsibilities letter will include a cover page that              

should be attached to all your future communications with Medicare regarding the case.  

Prior to negotiating with your firm or releasing documents, Medicare will require from             

your office a proof of representation and consent to release document signed by the Medicare               

beneficiary or his/her personal representative. These documents allow the Medicare Secondary           

Payor Recovery Contractor (MSPRC) to communicate openly with you. The Medicare website            

maintains “model language” that can be used by your firm in generating a proof of representation                

and consent to release document. If any piece of information is absent, then Medicare will               9

9 
https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Beneficiary-Services/Medicares-R
ecovery-Process/Downloads/Proof-of-Representation-Model-Language.pdf 
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request the information in writing. Not having the proper information up front can lead to some                

serious time delays. 

MSPRC will issue a conditional payment letter within 65 days of receiving your proof of               

representation and consent to release documents. The conditional payment letter will detail            

known claims paid by Medicare related to your case. The conditional payment summary             

represents the estimated dollar amount Medicare will require in reimbursement at the close of the               

case. However, keep in mind that if your client is still receiving treatment, this conditional               

number can change before the final settlement. If a conditional payment letter is not received               

within 65 days, be sure to follow up with the MSPRC.  10

Do not assume the conditional payment summary is accurate. Medicare makes mistakes.            

Review the conditional payment summary for duplicate charges or charges unrelated to the             

litigation and ask to have them removed from your case. Removing duplicates and unrelated              

claims can help reduce the total sought in recovery. To appeal the conditional payment summary,               

fax a letter notifying the MSPRC you are questioning charges included on the conditional              

payment letter and be sure to include a copy of the letter.  

 

2. NEGOTIATING WITH MEDICARE 

When a settlement is reached, notify Medicare of the settlement amount right away.              

Medicare needs the settlement in order to generate its final demand. The at-fault nursing home’s               

10 
https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-and-Re
covery-Overview/Contacts/Contacts-page.html 
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insurance company will always require a Medicare final demand amount before issuing a             

settlement check.  

You can submit final settlement information quickly via the MSPRC Online Tool for             

Managing you Case. Still, even with the modern convenience of web based tools, it can take a                 

month of more before you receive the final demand amount from Medicare. 

Medicare will reduce its recovery by a pro-rata share of attorney’s fees and expenses.              11

The method for determining this reduction is as follows:  

(1) Calculate the ratio of procurement costs to the total settlement or judgement;  

(2) Apply the ratio to the Medicare payment; and 

(3) Subtract the Medicare share of procurement costs from the Medicare lien.  

In instances where the final Medicare recovery amount is greater than the recovery,             

Medicare is allowed to demand the full amount.   12

To be clear, Medicare lines are not affected by Georgia’s “made whole” doctrine.             

However, the final demand amount can be appealed or waived by special request. If your                13

client objects to the final demand amount, a formal request for a waiver must be made in writing                  

to MSPRC. A waiver will be considered where an overpayment occurred due to no fault of the                 

Medicare beneficiary and paying back the money would cause financial hardship or would be              

against equity and good conscience. Waivers are rarely granted so be sure to manage your               14

client’s expectations. The amount of the final demand is likely the amount of the recovery               

obligation. 

11 42 C.F.R. § 411.37. 
12 42 C.F.R. § 411.37. 
13 42 U.S.C.S. § 1395y(b)(2)(B)(iv); 42 U.S.C. § 1395gg(c). 
14 42 U.S.C. § 1395gg(c). 
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Remember, the Medicare lien resolution process is time consuming. The MSPRC will not             

notify you if it needs additional documents. Reach out to the MSPRC via the web portal if you                  

have not received the communication you expected in the timeline.   15

 

B. MEDICAID  

Medicaid is a joint federal and state program that provides medical benefits to needy              

families. The Georgia Department of Community Health oversees the Medicaid program in            16

Georgia and has contracted with several private health plans to administer benefits. These             

private health insurance administrators, including WellCare, PeachState, Amerigroup, and         

CareSource, may chase subrogation directly but more likely will outsource to a third-party             

vendor.  

The Georgia Department of Community Health (DCH) has a lien for the charges of              

medical care related to your client’s injuries caused by the at-fault nursing home. DCH has one                17

year to enforce its lien right after liability is determined or a settlement is reached.   18

1. OPENING A CLAIM WITH MEDICAID 

Medicaid members acknowledge Medicaid’s recovery right by signing their application          

for Medicaid benefits. The Subrogation Unit is responsible for enforcing Medicaid’s right to             19

15 
https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Attorney-Services/Attorney-Servic
es.html  

16 O.C.G.A. § 49-4-140 et seq.  
17 O.C.G.A. § 49-4-149(a). 
18 O.C.G.A. § 44-14-473(a). 
19 See hms website, Subrogation FAQ, at 2,  http://hms.com/ga/subrogation-faq/  
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recover and ensures the State receives reimbursement for services provided to members involved             

in personal injury actions.  

Notify DCH as soon as possible. To notify DCH of the pending tort action or to initiate                 20

negotiations regarding the value of the a lien, you must work with its vendor, Health               

Management Systems (HMS). HMS can be contacted at:  

Georgia Department of Community Health 
Subrogation Unit 
900 Circle 75 Parkway Ste 650 
Atlanta, GA 30339 
Phone: 678-564-1163 Fax: 855-467-3970 
 
As indicated, Health Management Systems (HMS) will accept notice of the pending tort             

action via phone or fax. Be advised that notice is not a condition precedent to filing the claim.                  21 22

The transmittal form, found on HMS website, provides the Department with all the information it               

needs to pursue reimbursement including: 

(1) Lawyer name and contact information;  

(2) Medicaid member name;  

(3) Medicaid member’s ID number;  

(4) At-fault insurance carrier’s information and claims representative contact; and 

(5) Contact information for the at-fault insurer’s counsel.   23

Once HMS has received your transmittal form, the Subrogation Unit will contact you             

with the recovery amount sought. You can request a detailed breakdown of the bills paid by                

20 O.C.G.A. § 9-2-21. 
21 HMS phone: 678-564-1163, fax: 588-467-3970. 
22 Id. 
23 http://hms.com/wp-content/uploads/2016/02/Transmittal_Form.pdf  
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Medicaid, however, to do so you must include a signed medical authorization permitting             

Medicaid to release your clients records to you.  

2. NEGOTIATING THE LIEN WITH MEDICAID 

Medicaid has the discretion to compromise, settle, and release its lien and have             

traditionally been flexible in resolving these matters. However, DCH regulations are unclear in             24

how this discretionary power to compromise is administered. As such, negotiations with            

Medicaid are likely to be inconsistent and even unpredictable.  

Moreover, the Georgia’s “made whole” doctrine does not apply to Medicaid liens even             

though the health insurance program is managed locally within Georgia. Similarly, a lien             25

reduction for the pro-rata cost of attorney’s fees and expenses is not guaranteed. Unless              26

Medicaid voluntarily agrees to reduce its lien, it is not obligated to reduce the value of the lien.                  27

To avoid last minute haggling with the Medicaid, start your negotiations early.  

 

 

C. HOSPITAL LIENS 

Under Georgia law, hospitals and physician practices, among other healthcare providers,           

have a lien “upon any and all causes of action accruing to the person to whom the care was                   

furnished or to the legal representative of such person on account of injuries giving rise to the                 

24 O.C.G.A. § 49-4-148.  
25 Padgett v. Toal, 261 Ga. App. 154, 157, 581 S.E.2d 744, 746-47 (2003).  
26 Richards v. Ga. Dep’t of Cmty. Health, 278 Ga. 757, 761, 604 S.E.2d 815, 819 (2004).  
27 See Watts v. Promina Gwinnett, 242 Ga. App. 377, 381, 530 S.E.2d 14 (2000).  
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causes of action and which necessitated the hospital, nursing home, physician practice, or             

provider of traumatic burn care.”   28

A Hospital Lien is similar to the remedy given to a creditor through garnishment laws:               29

it creates the ability to recover amounts owed to the healthcare provider from funds belonging to                

the debtor and is created at the time care is rendered. Thus, a Hospital Lien attaches only to                  30

claims brought by the patient or the patient’s representative, not to the patient’s personal assets.              31

Further, a Hospital Lien does not attach to a wrongful death claim brought by the family of the                   32

patient.   33

By extension, healthcare providers do not have an action against the at-fault nursing             

home directly. Therefore, any settlement between your client and the nursing home is not              34

binding on the healthcare lienholder, unless that lienholder joins the release.   35

A Hospital Liens is subject to attorney’s liens, ensuring the attorney is paid before any               

healthcare provider. Also, a Hospital Lien cannot attach to settlements occurring prior to your              36

client’s treatment by the provider. This means that if care continues after the settlement, the mere                

existence of the lien does not give the hospital access to the settlement funds for any future or                  

28 O.C.G.A. § 44-14-470(b). 
29 Although multiple healthcare providers are covered under O.C.G.A. § 44-14-470, for the sake of brevity we 

will refer to the lien as a “Hospital Lien.” 
30 Thomas v. McClure, 236 Ga. App. 622, 513 S.E.2d 43 (1999).  
31 Nash v. Allstate Ins. Co., 256 Ga. App. 143, 146, 567 S.E.2d 784 (2002). 
32 Hospital Auth. of Augusta v. Boyd, 96 Ga. App. 705, 101 S.E.2d 207 (1957); O.C.G.A. § 44-14-476; see 

also Integon Indemnity Corp. v. Hendry Medical Ctr., 235 Ga. App. 97, 94, 508 S.E.2d 476 (1998) (holding 
lienholder could not bring action against the liability insurer).  

33 Nash v. Allstate Ins. Co., 256 Ga. App. 143, 146, 567 S.E.2d 784 (2002). 
34 O.C.G.A. § 44-14-476; Integon Indemnity Corp. v. Hendry Medical Ctr., 235 Ga. App. 97, 94 (1998). 
35 O.C.G.A. § 44-14-473(a). 
36 Holland v. State Farm Mut. Auto. Ins. Co., 236 Ga. App. 832, 513 S.E.2d 48, 50 (1999); Ramsey v. Sumner, 

211 Ga. App. 202, 438 S.E.2d 676 (1993).  
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continued treatment rendered to your client, even if the treatment is a direct result of the actions                 

of the tort that gave rise to the original injury.   37

The goal for our clients is the reduction or elimination of any hospital lien encumbering               

the recovery. Luckily, State and Federal law provide several methods of achieving this objective.  

1. ATTACK THE STATUTORY VALIDITY OF THE LIEN 

Remember, a Hospital Lien attaches at the time services are rendered, but additional             

action by the healthcare provider is needed or the right may be lost.  

A good first attempt at defeating a hospital lien can be to attack the validity of the notice                  

and filing. The provider hoping to perfect the lien must send written notice of an intent to file the                   

lien via first-class certified mail or overnight delivery. Notice must be sent to the patient, the                38

patient’s legal representative, as well as any other entity, person, or insurer known to the               

provider and believed to be liable for the damages arising from the injuries. Next, the provider                39

must file in the Superior Court of the county in which the provider is located and in the county                   

where the patient resides. Hospitals must file a lien with the clerk of court within 75 days from                  40

the date of discharge. Physician and provider practices can file liens within 90 days from the                41

37 O.C.G.A. § 44-14-475. 
38 O.C.G.A. § 44-14-471(a)(1). 
39 Id. 
40 O.C.G.A. § 44-14-471(a)(2). So long as the patient resides in the state of Georgia.  
41 O.C.G.A. § 44-14-471(a)(2)(A). 
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first day of treatment. Failure to adhere to comply with these requirements, particularly where              42

your client is not put on actual notice, may invalidate the lien.   43

2. ATTACK THE REASONABLENESS OF THE CHARGES 

Even if the lien is valid, you may reduce the lien amount by attacking the prices charged                 

by the healthcare provider. Pursuant to O.C.G.A. § 44-14-470 (b) the hospital lien may only be                

in an amount that reflects “reasonable charges for care and treatment.”   44

First, the reasonability of charges may be ascertained by the amounts hospitals charge to              

both insured and uninsured persons for the same services, or to what may be billed to Medicare                 45

or Medicaid. Second, reasonableness is often in the eye of the beholder. Juries are questioning               46

the reasonableness of hospital billing more than ever. In June 2018, a Colorado jury slashed a                

hospital bill from approximately $230,000 to a paltry $766.74 even after the hospital called three               

experts to testify about the reasonableness of the charges.   47

You may wish to request copies of the following materials: 

● All bills reflecting charges for the same type of services to insured patients during              
the last three years; 
 

42 O.C.G.A. § 44-14-471(a)(2)(A). 
43 Integon Indem. Corp. v. Henry Med. Ctr., 235 Ga. App. 97 (1998) (holding that “lien laws and procedures                  

are in derogation of the common law, they must be construed strictly against the creditor and in favor of the                    
debtor”) but see, Thomas v. McClure, 236 Ga. App. 622, 513 S.E.2d 43 (1999).  

44 Id. 
45 Bowden v. Medical Center, Inc., 297 Ga. 285, 296 (2015) (holding that patients challenging the               

reasonableness of hospital liens may use the discovery process “to obtain information and documents              
regarding the amounts that the hospital charged insured patients for the same type of care”).  

46 Generally, healthcare providers cannot seek amounts over and above what was billed to Medicare. 42 
U.S.C. § 1395cc(a)(1)(A); 42 C.F.R. § 411.54;  

47 Greg Land, Jury Deems Hospital’s $230k Surgical Bill ‘Unreasonable,’ Awards $766, Daily Report, June 
20, 2018 at 12:16 PM, 
https://www.law.com/dailyreportonline/2018/06/20/jury-deems-hospitals-230k-surgical-bill-unreasonable-a
wards-766/?slreturn=20180615115604  

 
 

Chapter 8 
12 of 14

https://www.law.com/dailyreportonline/2018/06/20/jury-deems-hospitals-230k-surgical-bill-unreasonable-awards-766/?slreturn=20180615115604
https://www.law.com/dailyreportonline/2018/06/20/jury-deems-hospitals-230k-surgical-bill-unreasonable-awards-766/?slreturn=20180615115604


● All bills reflecting charges for the same type of services to uninsured patients             
during the last three years; 
 

● Provider pricing agreements with Medicare, Medicaid, BlueCross/BlueShield of        
Georgia, CIGNA, Aetna, and Humana during the last three years; 

 

● A breakdown of what the patient’s itemized charges would have been if covered             
by Medicare, Medicaid, BlueCross/BlueShield of Georgia, CIGNA, Aetna, and         
Humana; 
 

● A written summary of the facility’s charges for services as described in O.C.G.A.             
§ 31-7-11 during the last three years; 
 

● Documentation of the percentages of patients who paid the O.C.G.A. § 31-7-11            
rates and who paid less than those rates during the last three years; and 
 

● Indigent care program prices during the last three years. 
 

Analyzing the data above will allow for a more informed understanding of the             

charges applied to your client and provide ammunition in a request for lien reduction.  

Further, a Hospital Lien attaches only to charges that are related to treatment of injuries               

caused by the at-fault party. Often, medical billing documents are a garbled mess. Combing              

through itemized billing to weed out unrelated charges may often result in a reduced Hospital               

Lien.  

3. ARGUE THE COMMON FUND DOCTRINE 

As a last resort, you may want to argue the common fund doctrine. The common fund                

doctrine rests on the idea that persons who obtain the benefit of a lawsuit without contributing to                 

its cost are unjustly enriched at the successful litigant’s expense. In some instances, taking this               48

48 Boeing Co. v. Van Gemert, 444 U.S. 472, 478, 100 S. Ct. 745, 749 (1980); Camden I Condominium Ass’n 
v. Dunkle, 946 F.2d 768, 771 (11th Cir. 1991).  
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approach should yield a reduction in the lien value commensurate to the provider’s portion of               

attorney’s fees and expenses.  

CONCLUSION 

Navigating liens are a necessary evil to moving cases along. Understanding how to             

properly initiate claims at the outset of your representation will give you more time to negotiate                

with lienholders, or at least achieve a better understanding of your client’s recovery prospects.              

With this knowledge, you and your client will be better able to assess the benefits of negotiated                 

settlement, mediation, or trial with the at-fault nursing home.  
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The P’s of Professionalism in a Productive Mediation 
 

Most lawyers are now well versed on the topic of professionalism in the practice of law. 

This is due in large part to the recognition by the Supreme Court of Georgia of the importance of 

professionalism and the educational emphasis on professionalism in our continuing education 

seminars. 

As mediation is an integral part of the litigation process, it is important to focus on what, 

if any, of the professionalism requirements apply, how (if at all) they may differ from those in 

the trial advocacy context, and whether professionalism promotes a more productive and 

effective mediation. 

It may surprise you that the Georgia Supreme Court has recognized the applicability of 

professionalism standards to mediation. The general aspirational goals, which are a part of the 

Code of Professional Responsibility, provide that a lawyer shall aspire: 

(b) To model for others, and particularly for my clients, the respect due to those 
we call upon to resolve our disputes and the regard due to all participants in our 
dispute resolution process. 

 
It seems that the applicability of this language is not limited to courts or other tribunals, but is 

broad enough to include the process of alternative dispute resolution such as arbitration and 

mediation. Professionalism in mediation is imperative due to the absence of the strict rules of 

procedure that are applicable to the trial process. 

The key words that convey duty in the aspirational goals are “respect” and “regard.” The 

duty is owed to all participants, including clients, lawyers, claims adjusters and yes, even the 

mediator. It is therefore important to look at what “respect” and “regard” mean in the mediation 

context and why they promote an effective mediation practice. 

This presentation will look at four P’s in a professional and productive mediation: 
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perspective, preparation, patience (perseverance) and partnership. 
 

I. Perspective 
 

Unlike trial practice, mediation is not adversarial. Rather, it is collaborative and one of 

the few stages in litigation where the parties share the same goal -- to get the case settled. 

Mediation is not designed to be a mini-trial and the mediator is not a decision maker on issues in 

the case. Consequently, convincing the mediator does not get the case settled. Additionally, there 

are no practice rules like trial practice to govern conduct and so, professionalism standards are 

even more important. 

Instead, mediation is about convincing the other side to see your case from your 

perspective and therefore understand the potential risks as you see them. In order to accomplish 

this change in perspective, good faith and fair dealing are essential. The compromise dynamic 

works best when each side feels that they are being heard by the other side, and that their 

position is given due respect and regard despite an honest disagreement about value. 

Good faith in the trial practice realm is often interpreted as the absence of bad faith, or 

not running afoul of Section 9-15-14. But in mediation, where the goals are shared, and the 

decision makers are the parties, good faith must be more than the absence of bad faith. Good 

faith in mediation requires that we conduct ourselves in a way that is subjectively perceived as 

fair. In other words, treat the other side the way you want to be treated. This is true even when 

the mediation is court ordered and there is some reluctance to mediate. When ordering 

mediation, a court will often put the good faith language in the order and will always expect that 

the parties will be governed by it. 

I have found a few helpful practice tips that are effective in demonstrating good faith to 

the other side: 
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1. First, put aside stereotypes and pre-judgments about the other side as you approach 

mediation. Defendants, not all Plaintiffs and their lawyers are uncompromising and determined 

to try their case and get media coverage of a big verdict. Plaintiffs, not all defendants are callous, 

self-righteous, miserly entities driven by their insurance company’s desire to save money and 

deny the Plaintiff what he/she is due. There is no good faith in pre-judgment because there is no 

respect for the individual party and it does not promote an environment where the parties will 

listen with an open mind which is essential to getting the other side to see your case from your 

perspective. 

2. Second, take the attitude that you will own your risk, that is, you acknowledge and 

have taken into account the risk issues, which have been identified by the opposing party and/or 

the mediator, in your valuation of the case and you expect the other side to do the same. This was 

done in opening in a recent wrongful death mediation, which is always a highly emotionally 

charged case. The family felt affirmed that the other side had listened to them and felt the need to 

return the courtesy. Once each side owns their own risks, the mediation conversation can then 

focus on an honest disagreement of value. 

3. Third, make a true effort to build trust with the other side. With trust comes credibility, 

which communicates to the other side that you honestly want to work toward compromise. A few 

things are essential to trust building in mediation. Be a good listener when you are in an opening 

session with the other side. Lawyers or clients who are distracted by files or electronics 

communicate disrespect. If the other side wants to put on a power point by all means listen, and 

resist the temptation to convey that you do not need to see it or to grumble that it is a waste of 

time. In another wrongful death case, the plaintiff offered a comprehensive power point 

overview. The respective claims managers were all distracted by their computers. The widower 
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sitting in the back of the room felt that the defendants just did not care about his deceased wife. 
 

Often times a case will settle for less money than originally expected because a party’s 

need for the other side to just listen to their story has been met. Conversely, the failure to watch 

the power point comes up later in the day when the mediator is told, “If only they had watched 

the power point, they would understand our position.” In one case, the lawyers and claims 

managers did not see the need to watch the day in the life video of a paraplegic man. The 

assumption by the plaintiff was that the defendant was undervaluing the case because they had 

not watched the video, which depicted the difficulties experienced every day by the plaintiff and 

his caregiver wife. 

 
 

It is also important that positive and non-adversarial language is used in communicating 

with the other side. Sincere statements that you are glad to be at mediation, you are sorry that the 

plaintiff is hurt, that you are prepared to work hard in a spirit of compromise to get the case 

settled, that you came prepared to listen and you hope they will listen as well, go a long way to 

promoting trust. Continue using this same positive language in discussing substantive issues. For 

example, you could say to the other side, we understand that you see this as a great venue but we 

are comfortable in the venue as well and think a jury will embrace our clients and their story. 

4. Fourth, acknowledge candidly that you cannot predict the outcome with certainty and 

resist the temptation to brag about your prior great results with an underlying implication that 

you are certain that they will be repeated in this case. In an opening statement in a mediation 

involving a cervical fusion, the plaintiff’s lawyer made the suggestion that all of his cases with 

PRACTICE TIP: Spend more time listening than talking during mediation. Your 
adversary’s version of events may reveal facts and legal positions not previously considered. 
What you thought was an immaterial witness or evidence may become more critical once you 
learn more about your adversary’s strategic position. Listening and viewing the case from 
your adversary’s perspective could change your strategy or shape your approach to a potential 
settlement. 
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similar injuries were verdicts of a certain sum. Such remarks do not demonstrate that you are 

owning your specific risk in the case being mediated and therefore will not motivate the other 

side to do the same. Moreover, it raises expectations in clients that may not be realistic since 

every case is different. In this same light, understand and communicate to your client that 

mediation involves compromise and so the settlement value will not reflect one side’s best day in 

court and the other side’s worst day. To do otherwise, disrespects the other side’s case and 

counsel. 

 
 

5. Fifth, do what you say you will do. It promotes credibility and integrity. For example, 

if you tell the other side that a client or representative will be there, bring them. Most plaintiffs 

and their lawyers rightly expect that the decision makers will attend the mediation, meet the 

client, and listen to the risk analysis by the mediator and plaintiff’s attorney. When that 

expectation is not met, there is a belief that the defendant is not there in good faith, and is only 

making the plaintiff jump through another hoop. 

If you are claiming medical expenses as an item of damages, share the documentation in 

advance with opposing counsel and avoid showing up at mediation with new medicals. In one 

case, the plaintiff presented medical bills representing almost a third of what had previously been 

submitted. The defendant claims manager did not have time to evaluate them and so, would not 

consider an offer that included them. 

Avoid retreating from pre-mediation parameters of offers and demands. In one case, the 

defendant and the plaintiff had agreed to mediate the case between $300,000-$600,000. At the 

PRACTICE TIP: Remember your audience. The mediator is not the person you are 
trying to convince. Address the opposing party. Never lose sight of who the ultimate decision- 
maker is or who holds the purse strings. You are not there to persuade the mediator or 
opposing counsel of anything. Showing respect and finding a way to satisfy the needs of the 
decision-maker will go a long way toward resolving the dispute. 
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mediation, a new counsel for the plaintiff arrived and disavowed knowing anything about the 

parameters. After checking with co-counsel who affirmed the understanding, the first demand 

was $1,000,000 along with a refusal to abide by the previously agreed bracket. This mediation 

never started. 

We all recognize that there are last minute emergencies and things that are just not 

predictable. It is important to communicate any changes in expectations to opposing counsel 

before the mediation where possible. 

6. Finally, it is best to communicate any potential non-starters before the mediation such 

as: the need for the UM carrier to be there; your demand will exceed policy limits; your 

expectation that the excess carrier must attend; that you will only sign a limited liability release 

or that you will not sign a general indemnification; that you require a confidentiality agreement; 

or that coverage issues are present. Why is this essential to good faith? When parties are 

confronted for the first time in mediation with issues that they did not anticipate, it can make 

them feel unprepared and caught off guard which can make a lawyer feel uncomfortable and 

defensive in front of his/her client. If critical deal breaker requirements are insisted upon at the 

end of the day, it creates a perception that a party is not being up front with their expectations 

and is trying to get the one more thing. This conduct can create a feeling of distrust that can 

impede compromise. 

In one case, a plaintiff at mediation significantly reduced his demand to a walk away 

number of $5,000,000. The defendants felt that this was a reasonable settlement value but spent 

the entire mediation arguing coverage issues without ever making a formal offer. Plaintiff rightly 

felt he had done his part to get the case settled and that the coverage issues should have been 

addressed between the parties before the mediation. These are just a few suggestions to promote 
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fair dealings and the subjective perception that you are dealing in good faith, which is essential 

to getting the other side to view your case from your perspective to promote compromise. 

II. Preparation 
 

Mediation has become a big event in the life of a lawsuit, particularly to the parties. For 

many clients this is their day in court, their day to be heard. Your failure to be prepared makes 

the other side feel insignificant and not valued. Preparation for mediation should be the kind of 

preparation you would do for a hearing. Bring the documents which address the issues you will 

be raising; familiarize yourself with prior demands and offers; be prepared to discuss legal issues 

such as contributory negligence, apportionment, Holt, causation, and pre-existing conditions. 

Only after these discussions take place can there be a credible discussion of damages. 
 

The more information you have, the more useful the mediator can be to facilitate a 

resolution. Do not make the mistake of not knowing the timeline of events, material witnesses, or 

the law relative to an important issue in dispute. Too many lawyers waste valuable time during 

the mediation digging through documents looking for information or making calls to obtain 

evidence or understand the facts. This is not an efficient use of time or their client’s money. 

If you have a “smoking gun” as you claim, bring it to the mediation. Having this critical 

evidence in hand gives the mediator the ability to use it to advance settlement discussions. There 

is a psychological impact in having that key piece of evidence physically in front of your 

opponent during private caucuses with the mediator. 

 

PRACTICE TIP: Know your facts inside and out, and be prepared to substantiate your 
legal and factual positions. If you confuse the facts or are unable to address your adversary’s 
arguments, your opponent and your client will sense weakness. Being well prepared gives your 
client confidence in your legal capabilities and sends a message to your adversary not to 
underestimate you. 
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Prepare your clients for the process by providing reasonable expectations. Let them know 

that it is a process and it is not unusual for one side to start with a high number and another to 

start low but that, settlement can still be accomplished. Prepare them to be patient and to listen to 

things they may not want to hear. Explain that the process could take most of the day and there 

will be down time while the mediator is caucusing with the opposing party. Too often clients 

expect to only spend a couple of hours negotiating and are offended and discouraged by initial 

offers. Depending on the complexity of the issues, the parties’ mindsets, and the possible 

solutions for resolution, a mediation could take all day or more than one day. Setting 

expectations in advance will make for a more content and less anxious client. 

Preparation creates an environment where the parties can more quickly focus on the 

issues necessary to get the case resolved. It also allows for a case to be more properly valued. In 

a recent mediation, it became apparent that the supervising claims manager had not viewed a 

graphic video of the pedestrian plaintiff who had been struck by the defendant driver and thus 

had evaluated the case without benefit of this crucial evidence. During the mediation, the video 

was viewed and the additional authority needed to settle the case was then offered. 

Preparation shows respect and due regard for the process and the people involved and 

therefor is an essential element of professionalism. 

III. Patience and Perseverance 
 

All of us have been in mediations where fists have been slammed, threats to walk have 

been made and lines in the sand drawn. We have all heard statements like, “This is ridiculous”, 

“When are they going get real?”, or “This is insulting.” All of these statements have the common 

denominator of impatience. Patience is usually required to be exercised when one side feels that 

the other side is not dealing in good faith. 
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Clients take their cues from their lawyers so if the process is going to work, the lawyers 

must help the client to remain patient. Not surprisingly, I recommend that lawyers and clients act 

in mediation in the same manner they would act in court. In addition, explain the process aspect 

of mediation to the client so that they come to understand that incremental progress is the norm. 

Communicate to the client that it is not unusual for the parties to be far apart in the beginning 

and, as long as progress is being made, it is important to stay, as after all, it is not how the 

mediation starts that is important, but how it is finished. Explain to the client that the mediator is 

trained to close the gaps between the offers and demands. Patience is critical to the process and 

the lawyer who instills patience will not only act professionally, but will serve the client well. 

IV. Partnership 
 

The final P in professionalism is partnership. Partner with your mediator. Use the 

mediator to promote the good faith aspect of your position and to reframe diplomatically difficult 

messages. Resist the urge to insist on inflammatory language or demands. Be honest with the 

mediator about any client control issues you may have. The mediator can assist in a confidential 

manner. 

Remember: mediation is not a trial. While you want to be as prepared as you would be 

for a hearing, mediation is not a forum for posturing, aggressive advocacy, or hostility. I have 

seen litigators make the mistake of coming to mediation with guns blazing -- making opening 

statements that are emotional, antagonistic, and divisive. Rarely does this have the effect of 

convincing the other side that they are wrong and your side is right. Instead, it only serves to 

drive the parties further apart and to make settlement even less likely. Mediation is not the place 

to prove your case or convince anyone of anything. When you make statements in a joint caucus, 

be mindful of your tone and choice of words. What you say and how you say it can impact how 
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the opposing party perceives you and your client, alter your opponent’s willingness to make 

concessions throughout the mediation process, and influence your own client’s expectations. 

If you have a specific expectation during the mediation, that are indicia to you of fair 

dealing from the other side, such as “I really need to get the defendant to offer medicals covered 

in the next offer” or “the plaintiff really needs to get below X before I let loose of more money”, 

tell your mediator. Let the mediator communicate the expectation at the appropriate time and in 

the best way. 

If you have an emotional client, be cognizant of how your actions impact your client’s 

actions and decisions. Litigators do a disservice to their clients when they are unable to distance 

themselves from the case emotionally, and thus are incapable of assisting their clients in making 

good decisions. While client advocacy is important, remember that this is not your case. It is one 

thing to be sensitive to your client’s situation, but some lawyers can go too far and contribute to 

their client’s fragile or emotional state. Do not let your personal opinions sway your clients’ 

decisions or impair their ability to consider settlement options. Keep a clear head so you can best 

advise clients in a manner consistent with their own best interests. 

It is also helpful to your mediator and give her/him due regard rather than argue with 

them. Partnering with your mediator who is trained and experienced in handling all kinds of 

issues that arise at mediation is not only professional, but ultimately productive. 

CONCLUSION 

Professionalism, like mediation is integral to trial practice. By dealing in good faith, with 

respect and regard for the other side, mediation will continue to be the collaborative and effective 

process that it is designed to be.     
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GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in 
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in 
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal 
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of 
three hours of continuing legal education activity in the area of trial practice. These trial practice 
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” 
provider of “approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. 
Excess trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics, professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Official 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure  
at the registration desk. ICLE does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call:  
678-529-6688
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