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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.

d
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FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and eﬀorts of the Chairperson(s) and speakers, this seminar would not have been possible.
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneﬁcial as well as enjoyable We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a diﬀerent legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staﬀ
Jeﬀrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE

iii
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AGENDA
PRESIDING:
			
			
			
			
			

Hon. Sharon H. Reeves, Program Co-Chair; State Board of Workers’ Compensation, Macon
Elizabeth DeVaughn Costner, Program Co-Chair; Law Office of Elizabeth DeVaughn Costner, 		
Savannah
Ralph R. Lorberbaum, Program Co-Chair; Zipperer Lorberbaum & Beauvais PC, Savannah
Phillip A. “Phil” Sibley, Program Co-Chair; Levy Sibley Foreman & Speir LLC, Macon
Nathan C. Levy, Program Co-Chair; Levy Sibley Foreman & Speir LLC, Albany

			

THURSDAY, OCTOBER 4 , 2018

		
7:30
			

REGISTRATION AND CONTINENTAL BREAKFAST (All attendees must check in upon
arrival. A jacket or sweater is recommended.)

		
8:25
			

WELCOME AND PROGRAM OVERVIEW
Elizabeth DeVaughn Costner

		
8:30
			

STATE OF THE BOARD ADDRESS
Hon. Frank R. McKay, State Board of Workers’ Compensation, Atlanta

		
9:00
			

DEMONSTRATIVE MEDICAL PRESENTATION
Dr. David C. Rehak, The Hughston Clinic, Columbus

		
10:00
			
			
			

CROSS-EXAMINATION TIPS
Shari S. Miltiades, Shari S. Miltiades, P.C., Savannah
Ann B. Bishop, Sponsler Bishop Koren & Hammer PA, Atlanta
Hon. Nicole D. Tifverman, State Board of Workers’ Compensation, Savannah

		

10:45 BREAK

		
11:00 DISTINGUISHED SERVICE AWARDS
			
Speaker TBD
		
11:30
			
			
			

THE IMPACT OF INSURER INSOLVENCY ON A WORKERS’ COMPENSATION CLAIM
Hon. Kimberly S. Boehm, State Board of Workers’ Compensation, Atlanta
Zach Hendon, Jr., The Hendon Law Firm LLC, Marietta
Michael J. “Mike” Gorby, GIIP, Gorby Peters & Associates LLC, Tucker

		
12:15 WAR STORIES FROM NEW PRACTITIONERS
			
Christopher K. “Chris” Gifford, Law Offices of Benjamin Y. Gerber LLC, Atlanta
			
Kelly R. Speir, Levy Sibley Foreman & Speir LLC, Atlanta
		

1:00

RECESS

		
		

2:00

TENNIS TOURNAMENT

		

7:00– KIDS CHANCE AND DINNER
11:00

			

FRIDAY OCTOBER 5 , 2018

		

CONTINENTAL BREAKFAST

8:00

		
8:30
			
			
			

Civility and Professionalism Do’s and Don’ts
Gregory T. “Greg” Presmanes, Bovis Kyle Burch & Medlin LLC, Atlanta
Thomas W. Herman, Westmoreland Patterson Moseley & Hinson LLP, Macon
Hon. Viola S. Drew, State Board of Workers’ Compensation, Atlanta
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9:30
			
			
			
			

ALTERNATIVES TO OPIOIDS
Hon. Liesa A. Gholson, State Board of Workers’ Compensation, Atlanta
John D. Christy, John D. Christy P.C., Perry
Richard A. “Rusty” Watts, Swift Currie McGhee & Hiers LLP, Atlanta
Dr. Carlos Giron, Pain Institute of Georgia, Macon

		
10:15
			
			
			

APPELLATE DIVISION DECISIONS OF INTEREST
Hon. Benjamin J. Vinson, Director and Judge, State Board of Workers’ Compensation, Atlanta
Brian J. Buckelew, Brian J Buckelew PC, Atlanta
Todd A. Brooks, Swift Currie McGhee & Hiers LLP, Atlanta

		

10:45 BREAK

		
11:00 EFFECTIVE MOTION AND BRIEF WRITING
			
Professor Karen Sneddon, Walter F. George School of Law, Mercer University, Macon
		
11:45
			
			
			

PETITIONS FOR MEDICAL TREATMENT
Hon. David K. Imahara, Chief Judge, State Board of Workers’ Compensation, Atlanta
Stephen J. Graham, Drew Eckl & Farnham LLP, Atlanta
Sarah E. Stottlemyer, Stottlemyer & Associates LLC, Atlanta

		

12:45 RECESS

		

1:45

DICK RICE MEMORIAL GOLF TOURNAMENT

			

SATURDAY OCTOBER 6 , 2018

		

CONTINENTAL BREAKFAST

8:00

		
8:15
			
			
			

IDIOPATHIC INJURIES - PART II
Hon. Johnny W. Mason, Jr., State Board of Workers’ Compensation, Atlanta
Todd K. Maziar, Morgan & Morgan, Atlanta
Elizabeth L. Ford, Chambless Higdon Richardson Katz Griggs LLP, Macon

		
9:00
			
			
			

DISCOVERY AND EVIDENTIARY ISSUES UNDER TITLE 34
G. Robert “Rob” Ryan, Jr., Ryan Law Firm LLC, Valdosta
Christina J. Bevill, Savell & Williams LLP, Atlanta
Hon. W. Brian Mallow, Judge, State Board of Workers’ Compensation, Albany

		
10:00
			
			
			

MOTION PRACTICE
James C. “Jay” Rawls, Mozley, Finlayson, and Loggins, Atlanta
Joshua A. “Josh” Carroll, Buzzell Graham & Welsh LLP, Macon
Hon. Richard H. Sapp, III, State Board of Workers’ Compensation, Atlanta

		

10:45 BREAK

		
11:00
			
			
			

CASE LAW UPDATE
Jonathan M. C. Johnston, Hasner Law PC, Savannah
Jason C. Logan, Constangy Brooks Smith& Prophete LLP, Macon
Hon. Jerome J. Stenger, State Board of Workers’ Compensation, Savannah

		
11:45
			
			
			

EFFECTIVE MEDIATION AND NEGOTIATION TOOLS, TACTICS AND STRATEGIES
Christopher W. “Chris” Daly, Deming Parker Hoffman Campbell & Daly LLC, Savannah
Anne Marie du Toit, Morgan & Akins, PLLC, Atlanta
Hon. Melodie L. Belcher, State Board of Workers’ Compensation, Columbus

		

12:45 ADJOURN
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8:25
			

WELCOME AND PROGRAM OVERVIEW
Elizabeth DeVaughn Costner
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8:30
			
			

STATE OF THE BOARD ADDRESS
Hon. Frank R. McKay, State Board of Workers’ 		
Compensation, Atlanta
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9:00
			
			

DEMONSTRATIVE MEDICAL PRESENTATION
Dr. David C. Rehak, The Hughston Clinic,
Columbus
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9/21/18

Common Hand/Upper Extremity
Problems In
Workers Compensation Patients

David C. Rehak, M.D.
Surgery of the Hand and Upper Extremity

l Carpal

Tunnel Syndrome
l Trigger Finger
l DeQuervein’s Tendonitis
l Ganglion Cyst (wrist)
l Cubital Tunnel

1
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PATIENT BROCHURES
l You

should have a patient brochure for
each of these problems:
– Follow along
– Take notes
– Future Reference

l Definition/Description
l Anatomy
l Treatment
l Surgical

Demonstration
l Post Operative Care
l Return to Work

2
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THE GOOD NEWS:
ALL OF THESE DIAGNOSES ARE
TREATABLE/CURABLE!

THE BAD NEWS:
ALL OF THESE DIAGNOSES COULD BE
EXACERBATED BY MANY
OCCUPATIONS
l MORE GOOD NEWS:
l NONE OF THESE DIAGNOSES ARE FATAL
(However, in some patients you may wish they
were)
l

3
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CARPAL TUNNEL SYNDROME

Carpal Tunnel Syndrome
l
l

Compressive Neuropathy of the
Median Nerve at the Wrist
The Nerve is: Pinched, Compressed,
Trapped, Tight

4
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Carpal Tunnel Syndrome
Symptoms
l
l
l
l

Most Commonly seen in the
Fingers/Hand/Wrist
Numbness
Tingling
Pain

5
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Carpal Tunnel Syndrome
Symptoms
Patients Description
l
l
l
l
l
l

Hand/Fingers are asleep
Numb/Tingling
Feel Swollen
Feels like I’m wearing a glove
Nocturnal Symptoms
Pain

6
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Insert anatomy video

CARPAL TUNNEL
SYNDROME CAUSES
l Tail

of Two Cities
l Too Many Causes to List
l Usually We Just Don’t’ Know

7
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Carpel Tunnel Syndrome
Workers Compensation
l Caused

or Exacerbated?
l Caused is a very Grey area with many
varied opinions
l Exacerbated is less Grey, but still
controversial
l Bottom Line: Many jobs could
exacerbate CTS

Carpal Tunnel
Syndrome Diagnosis
l History
l Physical

Exam
l X-Rays (rule out other problems)
l Electro diagnostic Studies (EMG/NCS)

8
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Carpal Tunnel
Syndrome Treatment
lConservative
– Splints
– NSAIDS
– Injections (very helpful in W/C)
– Activity Modification

Carpal Tunnel
Syndrome Surgery
l Conservative
l Out

vs. Surgery

Patient

l Local

Anesthesia/Sedation
l Technique: Open, Limited Open,
Endoscopic

9
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CARPAL TUNNEL SYNDROME
LIVE SURGERY

Insert Live Surgery

10
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CARPAL TUNNEL RELEASE
Postoperative Recovery

l Outpatient
l Return to work the next day
– No use of surgical hand
– Keep Clean and Dry
l Stitches 10-14 days
l Return to office 10-14 days
l Therapy Varies: Can be helpful in W/C patients
l No use of Hand 4 weeks (limited use is acceptable)
l MMI at 8 weeks
l Pillar Pain: tenderness in palm around incision may last
4 months. Resolves in almost everyone

CARPAL TUNNEL RELEASE
l Excellent

Results
l Few Complications
l Most

Return to work without restrictions
l Minimal if any Impairment (PPI)

11
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TRIGGER FINGER

TRIGGER FINGER
l Stenosing

Flexor Tenosynovitis in the
hand/finger
l The Flexor Tendon becomes swollen (often
with a nodule) and
l Becomes entrapped within the flexor
sheath/tunnel

12
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Diagram

Trigger Finger Symptoms
l
l

l

Triggering: the finger will click or pop with
flexion/extension
Locking: the finger will become locked/stuck in a
flexed position. Requires manual force to
straighten out
Pain in the palm in line with the involved finger

13
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Trigger Finger Patient’s
Description
l Finger

will:
– Pop or click
– Jump out of place
– Get stuck
– Pain

Insert Anatomy Video

14
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Trigger Finger Causes
l Injury

– Repetitive/over use
– Grasping
– Diabetes

Trigger Finger Workers
Compensation
l Repetitive/Over

use
l Grasping/Forceful contact

15
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Trigger Finger Diagnosis
l History

is fairly classic

l Exam
l X-Rays:

Rule out other problems
l Diagnostic tests not helpful

Trigger Finger Treatment
l Injection

50/50 cure rate
Definitely worth one or two attempts
l Surgical Release if injection not
successful
l NSAIDS, Modalities, Therapy:
acceptable, but not usually helpful

16
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Trigger Finger Surgery
l Out

patient
l Local anesthesia/sedation
l Open vs. Percutaneous

17
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Insert Live Surgery Video

Postoperative Recovery
l Outpatient
l
Return to work the next day
–
No use of surgical hand
–
Keep clean and dry
l
Stitches 10-14 days
l
No Therapy needed
l
No use of Hand 4 weeks (limited use is
acceptable)
l
MMI at 8 weeks

18
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Trigger Finger Release
l Excellent

results
– Few complications
– Return to work without restrictions
– Minimal if any impairment (PPI)

DeQuervein’s Tendonitis

19
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Diagram

Anatomy video

20
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DeQuervein’s Symptoms
l PAIN

at the wrist in line with the thumb
l Pain with wrist/thumb motion

DeQuervein’s Causes
l Over

use
l Direct injury
l Often

unknown

21
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DeQuervein’s Diagnosis
l History
l Physical

Exam
l X-Rays rule out other problems
(arthritis)
l Diagnostic tests not helpful

DeQuervein’s Treatment
l INJECTIONS

are usually VERY
SUCCESSFUL
l Surgery is also very successful but
usually not necessary
l NSAIDS, Braces, Modalities, Therapy:
acceptable but not as successful

22
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DeQuervein’s Surgery
l Outpatient
l Local

anesthesia/sedation
l Open techniques only (no endoscopic or
Percutaneous)

23
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Insert videos

DeQuervein’s Postoperative
l Outpatient
l Return to work the next day
– No use surgical hand
– Keep clean and dry
l Stitches 10-14 days
l Not use of surgical hand 4 weeks (limited use is
acceptable)
l MMI at 8 weeks

24
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DeQuervein’s Injection
and Surgery
l Excellent

Results
l Few complications
l Return to work without restrictions
l Minimal if any impairment (PPI)

GANGLION CYST

25
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GANGLION CYST
l Contained

Collection of Fluid
l Usually Originating From a Joint
l Volar/Palm
l Dorsal/Back

Ganglion Cyst Causes
l Direct

Injury
l Over Use: May exacerbate …..? Cause
l Often

undetermined

26
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Diagrams

Volar
Dorsel

Ganglion Cyst Symptoms
l Mass/Lump/Nodule
l Pain

around the cyst

27

Workers’ Compensation Law Institute
43 of 414

9/21/18

Occult Ganglion Cyst
l Very

small cyst
l Can not be seen or felt
l Causes pain
l Common cause of undiagnosed wrist pain
l Diagnose with MRI

Ganglion Cyst Diagnosis
l Straight

Forward
l History and Physical Exam
l X-rays:

Arthritis
l MRI if Occult Cyst Suspected

28
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Ganglion Cyst Treatment
lNSAIDs
lSplint
lAspiration/Injection
l50% recurrence
lExcision
lLow (10%) recurrence

Ganglion Cyst Surgery
l
l
l

Outpatient
General or Block anesthesia
Technique: Mostly open (few arthroscopic)

29
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Surgery Video

Ganglion Cyst Surgery
Postoperative Recovery
l Return to work next day
– No use of surgical hand
– Keep clean and dry
l Stitches 10-14 days
l Therapy varies (can be helpful in W/C patients)
l No use of hand for 4 weeks (limited used is
acceptable)
l MMI 8 weeks
l Minimal if any Impairment (PPI)

30
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CUBITAL TUNNEL SYNDROME

CUBITAL TUNNEL SYNDROME
l Compressive

Neuropathy of Lunar Nerve

at the Elbow
l The Nerve is Pinched, Compressed,
Trapped, Tight

31
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Diagram

Cubital Tunnel
Syndrome Symptoms
l Numbness

in the Little and Ring Fingers
l Pain in the Little and Ring Fingers
l Pain

at the Elbow
l Nocturnal Symptoms

32
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Cubital Tunnel
Syndrome Causes
l Overuse:

High frequency elbow flexion
l Direct Trauma

33
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Insert diagram of trauma to
nerve/elbow and tension in the
nerve with flexion

Cubital Tunnel
Syndrome Diagnosis
l History

and Physical Exam
l X-rays of elbow
l Electrodiagnostic Studies

34
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Cubital Tunnel
Syndrome Treatment
l Elbow Pad or Splint
– Keep elbow from flexing at night
l NSAIDs
l Injections: Occasionally/not often
l Surgery

Cubital Tunnel
Syndrome Surgery
l Objective:

Relieve pressure from the nerve

l Outpatient
l General

or Block anesthesia
l Many Techniques

35
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Cubital Tunnel Syndrome
Surgical Techniques
lIn situ Decompression
– Limited open vs. Endoscopic
lDecompression and Medial
Epicondylectomy
lAnterior Transposition
– Subcutaneous
– Intramuscular
– Submuscular

36
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Cubital Tunnel Syndrome
Surgical Techniques
lIn situ Decompression
– Limited open vs. Endoscopic
lDecompression and Medial
Epicondylectomy
lAnterior Transposition
– Subcutaneous
– Intramuscular
– Submuscular

37
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Cubital Tunnel Syndrome
Surgical Techniques
lIn situ Decompression
– Limited open vs. Endoscopic
lDecompression and Medial
Epicondylectomy
lAnterior Transposition
– Subcutaneous
– Intramuscular
– Submuscular

38
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Cubital Tunnel Syndrome
Surgical Techniques
lIn situ Decompression
– Limited open vs. Endoscopic
lDecompression and Medial
Epicondylectomy
lAnterior Transposition
– Subcutaneous
– Intramuscular
– Submuscular

39
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Surgery Video

Cubital Tunnel Syndrome
Postoperative Recovery
l Outpatient
l Return to work the next day
– No use of surgical hand
– Keep clean and dry
l Stitches 10-14 days
l No use of hand 2-6 weeks
l Therapy: The larger the procedure, the more
therapy needed
l MMI: 8-16

40
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Cubital Tunnel
Syndrome Surgery
l
l
l
l

Very good results, but not quite as good as
the other procedures
Few complication, but they do occur
Most return to work without restrictions
Minimal Impairment (PPI)

SPECIAL THANKS TO:
Belinda Klein – Medical Illustration
Robbie Ross – Videographer
Bill Etchison – Organizing the Workers’
Compensation Seminar
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CROSS-EXAMINATION TIPS
Shari S. Miltiades, Shari S. Miltiades, P.C.,
Savannah
Ann B. Bishop, Sponsler Bishop Koren & Hammer
PA, Atlanta
Hon. Nicole D. Tifverman, State Board of
Workers’ Compensation, Savannah
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Cross-Examination: A Valuable Tool and Great Fun

Ann Baird Bishop
Sponsler Bishop Koren & Hammer PA
P.O. Box 723548
Atlanta, GA 31139
Shari Sigman Miltiades
Shari S. Miltiades, P.C.
359A Commercial Drive
Savannah, GA 31406
Hon. Nicole Tifverman
State Board of Workers' Compensation
7 East Congress Street, Suite 601
Savannah, GA 31401
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Cross-Examination: A Valuable Tool and Great Fun

Ann Baird Bishop
Shari Sigman Miltiades
Judge Nicole Tifverman

October 2018

Skillful cross-examination is an art that every attorney who tries cases must
develop. Skillful cross-examination requires complete, detailed knowledge of all
the facts of the case. Skillful cross-examination requires careful planning and
careful use of language. Skillful cross-examination requires patience and good
manners. Skillful cross-examination requires always keeping your goal in mind.

Although cross-examination is often described as an art, it is an art that can be
learned and is not necessarily the result of some innate talent. Successful crossexamination is the product of meticulous preparation and intimate knowledge of
all aspects of the case.

Most of us, at some point in law school, watched Irving Younger’s video on “Ten
Commandments of Cross-Examination.” And while Younger may have written
these rules more than 40 years ago, many of them are just as valid in 2018 as
they were in 1975. While many of the rules will be expanded upon in this paper
2
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and presentation, a restatement of the basics provides a good launching point for
the topic of cross-examination.

1. Be Brief
2. Use Plain Words
3. Use Only Leading Questions
4. Be Prepared
5. Listen
6. Do Not Quarrel
7. Avoid Repetition
8. Disallow Witness Explanation
9. Limit Questioning
10. Save for Summation

Brevity
The Workers’ Compensation Act provides that the rules of evidence pertaining to
the trial of civil nonjury cases in the superior courts of Georgia shall be followed
in workers’ compensation hearings. A party may conduct such cross-examination
as required for a full and true disclosure of the facts. O.C.G.A. § 34-9-102(e)(1).

In the workers’ compensation setting, unlike traditional jury trials, crossexamination is done before an administrative law judge who hears nothing but
workers’ compensation claims. For that reason, much of the opportunity for

3
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drama and showmanship that may occur in front of a jury simply does not occur.
Most of us have probably observed or participated in cases in which a “trial
lawyer” takes on a workers’ compensation claim and performs a crossexamination that is worthy of Tom Cruise in “A Few Good Men,” but that fails to
advance his case in any significant way. In addition, the judge may be hearing
several cases on a single day. While it is important to be thorough, brevity is also
critical in a workers’ compensation case.

O.C.G.A. § 24-6-611 provides for “a thorough and sifting cross-examination,” but
often a short, focused cross-examination will have the most impact. Going on
and on may make you look like a bully or may give the witness an opportunity to
dig himself out of whatever hole you have placed him in. Know when to stop. Do
not be the lawyer who asks one too many questions.

Additionally, in workers’ compensation, most cross-examination actually takes
place outside the courtroom in the form of claimant, witness and expert
deposition testimony. While the general rules of cross-examination may be the
same, the approach to lay witnesses will be different than the approach to
experts. Additionally, when witnesses are being cross-examined in depositions
that will be used at trial (most commonly medical depositions), it is important to
be mindful of objections. It is also important to remember that the transcript is
going to be read by a judge who cannot see or hear the witness. When preparing

4

Workers’ Compensation Law Institute
62 of 414

cross-examination for a deposition witness, it is important to think about what can
be done to keep the transcript as succinct and understandable as possible.

One of the first questions that must be answered is whether to cross-examine a
particular witness at all. Sometimes the most important part of preparation is to
know when to “just say no.” If the witness is not offered to present some disputed
fact, it might be a better decision to forego cross rather than risk giving the
witness an opportunity to emphasize points favorable to the opposing party. A
good example is a claimant’s spouse or close family member who testifies about
the claimant’s pain and limited activity. Unless there are some significant
credibility issues, it might be best to leave the witness alone rather than create an
opportunity for even more sympathetic testimony that could be damaging to
one’s own case.

Some questions to ask before deciding whether to cross-examine a witness
might include:

1. Did the witness really hurt you?
2. Can the witness be impeached?
3. Could the witness have inadvertently helped you and could further
questioning be even more helpful.

5
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Plain Words
Cross-examination is most effective when the questions posed to the witness are
clear and understandable. Craft questions to omit unnecessary verbiage. Keep
questions short. Choose words that are familiar and simple. For example, don’t
say “subsequent” instead of “after” or “expedite” instead of “hurry.” Avoid double
negatives. Having to explain or reword a question can take away from the
effectiveness of your cross-examination. In using “plain speak” when questioning
a witness, you not only ensure that the witness understands the question, but
that the judge understands the testimony.

Preparation
When a decision has been made to cross-examine a witness, the attorney must
determine what is to be proved with that witness. You must know your
destination before you can decide on a route which will get you there. As Yogi
Berra once said, “If you don’t know where you are going, you’ll end up
someplace else.” Know where you want to go with your witness before you begin
preparing your cross-examination. You must know your goal to be able to fashion
your questions and to be able to determine if you have gotten what you need
from the witness. Some of the goals for a particular witness might include: (1) do
you need the witness to develop facts that your witnesses on direct may not
have; (2) do you need to attack the witness’s credibility; (3) do you need to show
the witness’s personal bias; (4) do you need to show that the witness’s
observation or recall is unreliable for some reason?
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Leading
Once you have decided the goal of cross-examining a particular witness, plan the
questions to achieve the goal. The use of leading questions on crossexamination is a matter of right. O.C.G.A. § 24-6-611(c); Alford v. United States,
282 U.S. 687, 691 (1931). With rare exceptions, each question should be a
leading question with a single specific fact which correctly demands a yes or no
answer. Including multiple facts in a single question gives the witness more
wiggle room to avoid answering the main fact directly. Including multiple facts
can give rise to confusion.

Listening
Listening is one of the most important parts of an effective cross-examination.
Many of us tend to be so focused on asking all the right questions that we fail to
listen carefully to what the witness is saying. Being bound to a legal pad can
often cause a lawyer to miss testimony that needs to be clarified, impeached or
expanded upon. Every one of us has gone back to review a transcript only to be
horrified by something we failed to ask or follow up on simply because we were
not listening. A good lawyer will listen to the witness’s answer, evaluate the
sufficiency of the answer and determine what, if anything, needs to be done in
order to get the most from the witness’s testimony. For example, in an
intoxication case, a witness may describe the claimant as acting “strange.” A
good lawyer will not rest on the one-word description, but will follow up by
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throwing the answer right back at the witness and asking, “What do you mean by
strange?” Was he slurring words? Dozing off? Talking incoherently? Be sure to
get the information needed from the witness.

It is also important to look at a witness during cross-examination. By not looking
at a witness while he or she is answering your questions, it can be easy to miss
the witness’ non-verbal behavior. Is the witness staring at his attorney, looking for
guidance? Is the witness staring at the judge? Does the witness look angry or
uncomfortable? The non-verbal behavior of a witness can also lead to follow up
questions that may turn out to be critical.

Do Not Quarrel
O.C.G.A. § 24-6-611(a) requires the judge to exercise reasonable control over
the mode and order of interrogating witnesses and presenting evidence in order
to effectively ascertain the truth and avoid unnecessary consumption of time, but
also to protect witnesses from harassment or undue embarrassment. While the
judge has a duty to protect a witness from questions intended to harass, annoy
or humiliate, the judge does not have an obligation to protect a witness from
being discredited on cross-examination. Alford v. United States, 282 U.S. 687,
694 (1931). Discrediting a witness through cross-examination can be more
effective, however, if done in a straightforward manner, simply by eliciting facts
inconsistent with the witness’ prior testimony or other evidence. Avoid garnering
sympathy for the witness by unnecessarily attacking the witness on the stand.

8

Workers’ Compensation Law Institute
66 of 414

Instead, methodically gather the facts to support your arguments in your posthearing brief to the judge. Then, as Georgia evidence law expert Paul Milich
advises (citing Irving Younger’s “one question too many” rule), once a fact is
established, avoid asking a conclusory question that asks the witness to draw
inferences against himself. This more likely will give the witness an opportunity to
defend himself. Paul Milich, Courtroom Handbook on Georgia Evidence at 268
(2018).

Explanation
While a witness may have a right to explain an answer, the attorney has a right to
insist on an answer to the question asked. Banks v. State, 113 Ga. App. 661, 149
S.E.2d 415 (1966). If the question can only correctly be answered yes or no and
the witness refuses to do so by launching into explanatory or exculpatory
narrative, it is recommended that you wait until the witness finishes blathering
and, politely, apologize for failing to make clear what you are asking. Then repeat
the question in the precise words that you used initially. Continue to repeat the
question, perhaps speaking more slowly and deliberately, until the witness
answers or you have made clear that the witness is refusing to answer and
attempting to avoid the truth.

Impeachment
When planning cross-examination, prepare for alternative responses. Although
the goal is never to ask a question to which you do not know the answer,
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sometimes a witness will provide a surprise response. Have follow-up questions
prepared for any alternative. To be effective, have all the various items you may
need to cross-examine on particular points outlined. For instance, if you are
asking about notice of an accident and the witness answers differently than you
anticipate, have the reference to the page of his deposition or to the exhibit
number of the incident report so that you may follow-up immediately without
fumbling through the file.

When preparing your questions for cross-examination, it is recommended that, if
you are trying to prove key facts with the opponent’s witness, you approach
those facts first before you make efforts to ask questions which tend to attack the
witness’s credibility.

Showing that a witness is not telling the truth, at least about relevant matters, is
perhaps the main goal of cross-examination in a workers’ compensation hearing.
When a witness is untruthful, the side for which the witness is testifying will see
their case weakened. Indeed, former incarnations of the statute regarding
evidence stated specifically that, if a witness testified willfully and knowingly
falsely, his testimony must be disregarded entirely absent unimpeached
corroborating evidence. The new evidence code does not have the mandate
stated as directly. However, since credibility is still for the trier of fact and since
workers’ compensation judges are generally unimpressed with liars, the same
result should occur. However, you are cautioned not to get carried away with
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meaningless inconsistencies. Cross-examining at length about the claimant’s
saying the accident happened on a Tuesday when it may really have happened
on a Wednesday (unless there is some independent reason the date matters) will
not strengthen your case and may make the judge believe you are grasping at
straws.

Scope
The scope of permitted cross-examination in Georgia is also worth noting. When
Georgia’s evidence code was updated in 2013 to correlate more closely with the
Federal Rules of Evidence, the rules pertaining to scope of cross-examination did
not change. Unlike the federal rule, O.C.G.A §24-6-611 permits crossexamination “on any matter relevant to any issue in the proceeding.” A lawyer is
not limited only to issues raised during direct testimony. Note, however, that the
judge has the discretion to limit the scope of recross-examination, which is not
intended for the introduction of new matters. Freeman v. State, 257 Ga. App.
232, 570 S.E.2d 669 (2002).

Flexibility
Although you should prepare your cross-examination in detail before entering the
courtroom for the hearing, you must be prepared to make changes based on
what happens during direct examination. Keep alert for weaknesses in the
evidence that is presented by the other side. Consider adding or taking away
questions on cross based on those weaknesses. For instance, if your opponent

11

Workers’ Compensation Law Institute
69 of 414

fails to elicit evidence on a key point necessary to prove the opposing party’s
case, avoid any question which could allow the witness to correct that omission.

Timing
Another consideration is the timing of cross-examination. O.C.G.A. § 24-6-611
permits an agent or employee of an adverse party to be called for purposes of
cross-examination during a party’s case-in-chief. Calling an opposing party to the
stand, particularly for the opening party with the burden of proof, can be a very
effective way of getting important information to the trier of fact immediately,
rather than after listening to direct examination. It can also give an attorney “two
bites at the apple,” if the witness is called again later in the case by his or her
own attorney.

Experts
All of the above applies to lay and expert witnesses; however, a bit more should
be said about cross-examining the opposing party’s expert. First, consider
carefully whether to cross-examine at all. Often, the cross-examination just gives
the expert a chance to emphasize points which will damage your position. This is
especially true in a workers’ compensation matter where you are likely deposing
a medical provider in advance of the hearing for use in evidence. Crossexamining the doctor gives the other side an opportunity to flesh out the medical
report and make its case stronger. Perhaps getting additional information from
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your expert would better serve the purpose of advancing your position and
weakening the other side’s position.

Next, if it is determined that you must cross-examine the doctor or other expert,
study the area in which the expert will be testifying. Learn everything it is possible
to learn and have citations to acknowledged treatises to which you will refer.
Having the expert agree in advance that the treatises upon which your expert
and your theory of the case rely can force the opposing expert to retract some of
the more damaging opinions. Any expert hired to assist your side can be a
valuable resource in evaluating the strength of the opposing expert’s opinion and
how best to attack that opinion.

If the evidence supports your doing so, demonstrate the factual predicate
underlying the expert’s opinion is flawed. If the expert can be shown to have
been provided inaccurate or materially incomplete facts, and that his opinion is
based upon the flawed factual predicate, his testimony can and will be
discounted. Kines v. City of Rome, 220 Ga. App. 732, 470 S.E.2d 311 (1996).

If the evidence supports your doing so, attempt to show that the expert is not
independent but owes his allegiance to the side for which he is testifying.
Proving how frequently the expert is used by the lawyer or the side for which he
is testifying on direct and/or proving how much the expert is being paid to testify
can reduce the impact of any stubbornly repeated opinions.

13

Workers’ Compensation Law Institute
71 of 414

Summation
Cross-examination is your opportunity to make sure the judge becomes familiar
with the evidence supporting your case and the credibility of the witnesses. The
post-hearing brief to the judge is your opportunity to summarize the facts and
draw the conclusions you want the judge to reach. Make sure the questions you
ask on cross-examination give the judge the opportunity to understand your
theory of the case and that you make all the points necessary to allow the judge
to rule in your favor. As evidence expert John Henry Wigmore wrote, “Crossexamination is the greatest legal engine ever invented for the discovery of the
truth. You can do anything with a bayonet except sit on it. A lawyer can do
anything with cross-examination if he is skillful enough not to impale his own
cause upon it.”
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I. INTRODUCTION
The Workers’ Compensation Act provides several alternatives for an employer to
satisfy its responsibility to provide workers’ compensation benefits to an injured worker.
The most common methods for an employer to satisfy this duty are through a bona fide
self-insurer plan or through the purchase of workers’ compensation insurance coverage
from a licensed insurance company.
A large segment, if not the majority, of employers do not have the financial
resources or ability to become self-insurers. Most employers that are subject to the
Workers’ Compensation Act purchase coverage through a licensed insurance company.
If workers’ compensation coverage is properly established with an insurer, the injured
worker can and usually does receive benefits on compensable claims regardless of
whether the employer continues to remain in business.

On the other hand, the

insolvency of the insurer could have a devastating effect on the payment of benefits to
which an injured worker would otherwise be entitled.
State insurance law governs insurer insolvencies. This is contrary to insolvencies
in most industries, which are subject to the federal Bankruptcy Code.1 The regulation of
insurance company solvencies is a function of the state where the insurance company is
domiciled. Nearly all states follow the Insurer Receivership Model Act promulgated by
the National Association of Insurance Commissioners (NAIC). In Georgia, the Insurance
Commissioner has the statutory duty and authority to provide for the rehabilitation and
liquidation of insurance companies domiciled and conducting business within the

1

IRMI-Larry Schiffer-July 2004.
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State.2 Despite the best efforts of the state regulators, insolvencies do occur and appear
to be on the rise again.
All 50 states, the District of Columbia and Puerto Rico have established
legislation to create state guaranty associations to avoid or minimize the catastrophic
financial loss to certain claimants and policyholders.

The guaranty funds handle

property and casualty policies of standard insurance companies who have been declared
insolvent by the state’s insurance commissioner. Workers’ compensation policies fall
within the category of a casualty policy.
In Georgia, the legislature has enacted the Georgia Insurers Insolvency Pool Act,
O.C.G.A. Title 33 Chapter 36, to provide a remedy for certain claims when the insurer
has become insolvent and is unable to perform its contractual obligations. Most states,
including Georgia, follow the Model Act promogulated by NAIC.3
II. WHAT IS THE GEORGIA INSURERS INSOLVENCY POOL?
Established in 1970, the Georgia Insurers Insolvency Pool (“Insolvency Pool” or
“GIIP”) is a non-profit statutorily created entity that provides for the continued payment
of indemnity and medical benefits to injured workers arising from covered claims in the
event of an insurer’s insolvency.4 The Insolvency Pool is not a part of or affiliated with
the Insurance Commissioner’s office. However, the members constituting the Board of
Trustees of the Georgia Insurers Insolvency Pool are selected by the Commissioner. 5
More specifically, the purpose of the Insolvency Pool is to act as a “safety net” for
residents of Georgia by providing a remedy for “covered claims” under property and
casualty insurance policies when the insurer has become insolvent and is unable to
O.C.G.A. Title 33, Ch. 37
Post Assessment Property and Liability Insurance Guaranty Association Model Act.
4
O.C.G.A. § 33-36-1, et seq.
5
O.C.G.A. §33-36-4
2
3
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perform its contractual obligations. Upon receiving claims from the liquidator of an
insolvent insurer, GIIP reviews each claim to determine whether it meets the definition
of a covered claim under the GIIP Act. If so, GIIP administers the claim and pays those
benefits it is obligated to pay pursuant to Georgia law.

While the employer remains

responsible for benefits, it is not uncommon for small businesses to file for bankruptcy,
go out of business or lack sufficient funds to pay the significant medical expenses and
wage loss benefits associated with many on-the-job injuries. Without the Insolvency
Pool, injured workers would in many cases be left without recourse to recover benefits
for meritorious claims.
The Insolvency Pool is vested with the statutory authority to investigate,
administer and deny non-covered claims.6 The Insolvency Pool is not an insurance
company. It is a non-profit statutory entity that depends on the Insolvency Pool Act for
its existence and for a definition of the scope of its authority, duties, and protections. It
issues no policies, collects no premiums, makes no profits, and assumes no contractual
obligations with insureds. The duties of the Insolvency Pool are not coextensive with
the duties owed by the solvent insurer under its policy. Instead, its authority and
liability in discharging its statutorily circumscribed duties are limited to paying covered
claims. The Insolvency Pool is authorized by statute to pay only statutorily defined
covered claims, those determined by the legislature to be in keeping with the goal of not
only providing protection for the insured public, but also recognizing that the
Insolvency Pool is a limited safety net. It has the statutory obligation to deny a noncovered claim. As to covered claims, the Insolvency Pool shall have the rights and duties

6

O.C.G.A. § 33-36-2.
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of the insolvent insurer to investigate, adjust, compromise and settle covered claims.7
III. HOW IS GIIP FUNDED?
The Insolvency Pool receives no state funding. GIIP has three limited sources of
revenue: (a) assessments to solvent standard insurance companies who write policies in
Georgia, (b) distributions from the estates of insolvent insurers on whose behalf GIIP is
paying claims, and (c) interest income. GIIP views its role in managing these funds as a
fiduciary role and is obligated to pay the claims that it owes but is also obligated not to
pay the claims that fail to meet the statutory definition of a covered claim.
For payments made to injured workers for indemnity and medical benefits, the
Insolvency Pool becomes a creditor in the policyholder class against the estate of the
insolvent insurer. Recovery in most instances is minimal compared to the amount paid
on claims. With most insolvent insurers, the liquidation process takes a number of
years before the insurer’s liquidator makes final payment. From inception (07/01/1970)
through December 31, 2014, the Pool has administered over 29,000 claims and paid out
$404.7 million, of which 12,000 files and $329.2 million involved workers’
compensation payments. In contrast, over the same time frame, the Pool has received
only $235.4 million in distributions from insolvent insurer estates, of which $184.9 is
workers’ compensation.
As mandated by the Insolvency Pool Act, to the extent necessary to secure the
funds for the respective accounts of GIIP for the payment of covered claims and also to
pay the reasonable costs to administer GIIP, the Commissioner, upon certification of the
Pool, shall levy assessments. Assessments are made in proportion to each insurer's net
direct written premiums in this State, in the classes protected by the account, to the total

7

O.C.G.A. § 33-36-9.
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of the net direct written premiums received in this State and are made on all such
insurers for the preceding calendar year for the kinds of insurance included within such
account. Every assessment shall be made as a uniform percentage applicable to the net
direct written premiums of each insurer in the kinds of insurance included within the
account in which the assessment is made.8 The assessments levied against any insurer
shall not exceed in any one year more than two (2) percent of that insurer's net direct
written premiums in this State for the kinds of insurance included within such account
during the calendar year next preceding the date of such assessments. If sufficient funds
from the assessments, together with funds previously raised, are not available in any one
year in the respective account to make all the payments or reimbursements then owed to
insurers designated to act for the Insolvency Pool, the funds available shall be prorated
and the unpaid portion shall be paid as soon thereafter as funds become available. Each
member company is required to pass directly to their policyholders, in the form of a
surcharge, all assessments levied against the member company.9 So, at the end of the
day, 100% of the Insolvency Pool’s funding comes from policyholders in Georgia.
IV. WHAT IS A COVERED CLAIM?
Typically, injured workers continue to receive medical and indemnity benefits
virtually uninterrupted from the time the Insolvency Pool receives the claim file from
the liquidator. The Insolvency Pool’s role must be viewed in light of its limited resources
and the need to avoid a depletion of these resources. State guaranty funds, such as the
Insolvency Pool are designed to spread the risk and costs of an insolvency; they have not
been created to make every claimant who has a claim against an insolvent insurer whole.

8
9

O.C.G.A. § 33-36-7.
O.C.G.A. § 33-36-7.1.
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The liability of the Insolvency Pool is determined by the definition of “covered
claims” as outlined in O.C.G.A. § 33-36-3. The definition of a covered claim under the
statute may not, and probably is not, consistent with the provisions of the insolvent
insurer’s insurance policy. As an example, “a covered claim shall not include… any
third-party claim relating to a policy of an insured whose net worth exceeds $25 million
on December 31 of the year next preceding the date the insurer becomes an insolvent
insurer…”10 The net worth calculation must include not only the insured’s net worth, but
also, on a consolidated basis, the net worth of all subsidiaries and affiliates of the
insured.11 “Affiliate” ‘means a person who, directly or indirectly, through one or more
intermediaries, controls, is controlled by, or is under common control with another
person.’12
The Insolvency Pool Act mandates how the Insolvency Pool is to determine the
net worth of an insured. “The pool shall have the authority to establish procedures for
requesting financial information from insureds on a confidential basis for purposes of
applying Code sections concerning their net worth, subject to such information being
shared with any other association similar to the pool and the liquidator for the insolvent
company on the same confidential basis.”13 If the insured refuses to provide the
requested information, … “the pool may deem the net worth of the insured, in the
instance of a first-party claim, to be in excess of $10 million at the relevant time or, in
the event of a third-party claim, to be in excess of $25 million at the relevant time.”14

10

O.C.G.A. § 33-36-3(4)(G).
“provided, however, that an insured’s net worth on such date shall be deemed to include the aggregate
net worth of the insured and all of its subsidiaries and affiliates as calculated on a consolidated basis”
O.C.G.A. § 33-36-3(4)(G).
12
O.C.G.A. § 33-36-3(1).
13
§ 33-36-9
14
Id.
11
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Finally, if the insured disputes that its net worth is in excess of 25 million dollars, the
Act spells out the remedy. “In any lawsuit contesting the applicability of subparagraph
(G) of paragraph (4) of Code Section 33-36-3 or subsection (d) of Code Section 33-36-14
where the insured has declined to provide financial information under the procedure
provided pursuant to this Code section, the insured shall bear the burden of proof
concerning its net worth at the relevant time. If the insured fails to prove that its net
worth at the relevant time was less than the applicable amount, the court shall award
the pool its full costs, expenses, and reasonable attorney’s fees in contesting the claim.”15
Under the Insolvency Pool Act, a covered claim shall not include any workers'
compensation benefits payable under subsection (e) or (f) of Code Section 34-9-221 or
paragraph (2), (3), or (4) of subsection (b) of Code Section 34-9-108 after the effective
date of the court order of rehabilitation or liquidation.16
Also, under the Insolvency Pool Act, the Insolvency Pool may not be found in
default. No default judgments may be entered against the Insolvency Pool, the insolvent
insurer, or the insured of the insolvent insurer after the instigation of an insolvency
proceeding prior to an order of liquidation, nor during the pendency of insolvency
proceedings, nor during a 120-day stay following an order of liquidation.17
A scenario may arise in which an insurer may be responsible for a claim that
would not be the responsibility of the Insolvency Pool even though it might otherwise fit
the definition of a covered claim.

Upon the insolvency of an insurer, the coverage

period, to fall within the definition of a covered claim, is for a period of thirty days after

Id.
O.C.G.A. § 33-36-3(4)(J).
17 O.C.G.A. § 33-36-11(b).
15
16
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the date of insolvency or until the expiration of the policy, whichever is less. Therefore,
unless the employer obtains workers’ compensation coverage with a solvent insurer with
the effective date being no less than thirty days of the liquidation date of the insolvent
insurer, there may be a gap in coverage during which an injured worker would not
receive benefits from the Insolvency Pool for an otherwise recoverable claim. 18
When the initial claim is filed also impacts whether it is a covered claim. As
mandated by the Insolvency Pool Act, “a covered claim shall not include a claim filed
with the Pool after the earlier of (i) 18 months after the date of the order of liquidation,
or (ii) the final date set by the court for the filing of claims against the liquidator or
receiver of an insolvent insurer and shall not include any claim filed with the Insolvency
Pool or a liquidator for protection afforded under the insured's policy for incurred but
not reported losses.”19
Captive Insurance Companies (“captives”) present a unique issue as to the role
GIIP might have in administering claims of a captive who has been placed into
liquidation. Captives are governed by Title 33, Chapter 41 of the Insurance Code.
Historically, captives have not been members of the GIIP. Therefore, they were not
subject to assessments by the Commissioner, and their insureds were not entitled to
coverage by GIIP in the event the captive was placed into liquidation. In 2008, the
Captive Insurance Company Act was amended to require captives who wrote workers’
compensation policies in Georgia to become members of the GIIP.
V. HOW DOES A LARGE DEDUCTIBLE IMPACT COVERED CLAIMS?
In an attempt to reduce the ever-growing premium increases in workers’
compensation coverage, large employers have entered into agreements with their
18
19

O.C.G.A. § 33-36-9.
O.C.G.A. § 33-36-11(a).

9

Workers’ Compensation Law Institute
85 of 414

workers’ compensation insurer to remain financially responsible for a portion of the
claim costs. This is accomplished through a deductible provision that usually provides
for the employer to reimburse the insurer in amounts varying typically from
$100,000.00 per claim up to $1 million per claim. This is a feasible arrangement since
the insurer remains ultimately responsible for benefits under the terms of the policy.
In most instances, when the insurer becomes insolvent, the employer will
continue to handle the claim under the same arrangement as established with the
insurer with the Insolvency Pool becoming responsible to assume the claim in the event
the deductible is reached or if the employer becomes insolvent.
VI.

FROM WHICH STATE’S FUND IS A COVERED CLAIM PAID?
The question may arise as to which state’s insolvency pool should handle the

benefits associated with a covered claim. The sole recovery, with respect to a workers'
compensation claim, shall be under the insolvency fund or its equivalent of the state of
residence of the claimant at the time of the accidental injury.20 For example, if a truck
driver, who is a resident of Texas, is involved in a motor vehicle accident occurring in
the State of Georgia resulting in an injury, it is the Texas Guaranty Fund that would
administer the claim and potentially pay Georgia workers’ compensation benefits.
Conversely, if the injured worker is a resident of Georgia and is entitled to benefits in
another state, the Georgia Insolvency Pool would administer the benefits of that state.
VII.

WHAT IF THERE IS ANOTHER SOURCE OF INSURANCE FOR A
COVERED CLAIM?
Any person having a claim against the policy of an insolvent insurer, which is

properly determined to be a “covered claim” under the Insolvency Pool statute, shall be
required to first exhaust all rights against the policy of a solvent insurer. In the event of
20

O.C.G.A. §§ 33-36-10, 33-36-3(4)(B)(v).
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applicable coverage by a solvent insurer, that coverage shall be treated as primary
coverage and the claim against the Insolvency Pool shall be treated as secondary
coverage and the claimant’s right to recover under the Insolvency Pool statute shall be
reduced by any amount received from the solvent insurers.21 This “other insurance”
provision is found in all states’ guaranty association statutes. It recognizes that a state’s
guaranty association should be a recovery of last resort and if there is any other
insurance coverage issued by a solvent carrier, that coverage must be primary. In the
context of a workers’ compensation case, this statute comes into play under two
scenarios. First, if the claimant’s injury, in addition to giving rise to a workers’
compensation claim, gives rise to a tort claim against a third party, the Pool’s position is
any amount paid to the claimant in settlement of the third-party claim must be set off
against any workers’ compensation benefits payable by the Pool. O.C.G.A. § 33-36-14
does not limit the word “claim” in any respect. Although there are no appellate decisions
in Georgia on this point, the majority of jurisdictions outside of Georgia who have
considered this issue have agreed with the Pool’s interpretation. The Superior Court of
Dekalb County has also issued an Order and Judgment in a declaratory judgment action
upholding the Pool’s interpretation on this issue. A copy of this Order is attached to this
paper.22
The second scenario is where a carrier picks up a workers’ compensation claim,
and at some point, after the claim is accepted, the carrier is placed into insolvency. In
this situation, it is the Pool’s position that O.C.G.A. § 33-36-14 requires an inquiry, as of
the date of liquidation, not the date of injury, as to whether there is other insurance
coverage issued by a solvent insurer which would cover the claim.
21
22

O.C.G.A. § 33-36-14.
Georgia Insurers Insolvency Pool v. Rigoberto Riano. This case is currently on appeal.
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VIII. CONCLUSION
Given the cyclical nature of the economy, coupled with the fluctuation in profits
and losses of insurance companies, it is likely that insurers will continue to fall into
financial difficulties that will trigger the involvement of the Georgia Insurers Insolvency
Pool on their claims. Fortunately, GIIP is an industry financed buffer to serve as a safety
net on covered claims.
The Guaranty Fund System has performed well over its history, paying out about
$26.4 billion on approximately 550 property and casualty insolvencies since 1976. For
policyholders and claimants, that is money that would have otherwise gone unpaid, or
been greatly reduced, months, or even years after the fact. 23

23

National Conference of Insurance Guaranty Funds.
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I. INTRODUCTION
The Georgia Insurance Insolvency Pool (“GIIP”) is a creature of the legislature designed
to pay the covered claim of an insolvent insurance company for the protection and benefit of the
company's named insured. OCGA § 33–36–1 et seq. The remedial legislative intent of GIIP is to
provide a source of recovery for covered claim of policyholder if insurer becomes insolvent.
Reimbursement Consultants v. Georgia Insurers Insolvency Pool, 207 Ga. App. 230, 427 S.E.2d
519 (1993). GIIP is supervised by the Insurance Commissioner, OCGA § 33–36–2, who selects
a board of trustees known as the Insurers Solvency Board. OCGA § 33–6–4. Each Board
member so selected shall represent a company licensed to do business in Georgia. GIIP is
composed of member insurance companies, OCGA § 33–6–5, which fund GIIP by paying
assessments in proportion to their “net direct written premiums in this state.” OCGA § 33–36–
7(b). The first thing a Claimant’s attorney needs to do is read the 20 statutes that make up the
GIIP Act. There are several issues to be aware of when handling a GIIP claim which are
discussed below.
II. Bar Date
The bar date is like a statute of limitations for filing a claim with the GIIP. When the initial
claim is filed also impacts whether it is a covered claim. The Insolvency Pool Act states “a covered
claim shall not include a claim filed with the Pool after the earlier of (i) 18 months after the date
of the order of liquidation, or (ii) the final date set by the court for the filing of claims against
the liquidator or receiver of an insolvent insurer and shall not include any claim filed with the
Insolvency Pool or a liquidator for protection afforded under the insured's policy for incurred but
not reported losses.” When handling a GIIP claim, the Claimant’s attorney should immediately
gather as much information as possible about the insolvency of the insurance company, calendar
the above dates and file a claim with the liquidator and GIIP.
2
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III. $25 Million Defense
One of the most frustrating events you will ever be involved in as a Claimant’s attorney is
having GIIP raise what I call the “$25 million defense.” This occurs when GIIP deems the insured
to be worth more than $25 million because the insured (the employer) has not provided the
requested financial documents. This defense is not a worry for employees with very large
employers like Delta or Coke because their net worth is obviously over $25 million. An employee
with a large employer does not need the coverage of GIIP because the employer is still liable and
can pay. This defense also does not apply to employers who are broke and have applied for
bankruptcy as there is an exception for such employers (O.C.G.A. §33-36-3(G)).

Usually an

Employer will want to cooperate with GIIP and provide financial documents proving its net worth
is less than $25 million. It is in the Employer’s best interest to invoke GIIP coverage. The scenario
giving rise to this $25 million defense usually occurs when the employer has a reason for not
turning over its financial records. This reason could be because there are financial irregularities
within the records that could cause the employer trouble in other areas. When the employer refuses
to provide the financial documents, the GIIP, by statute, may deem the net worth of the insured to
be worth in excess of $25 million, thereby making the claim not covered. O.C.G.A. §33-36-9.
In the definition of covered claims, O.C.G.A. §33-36-3(4)(G) provides that “a covered
claim shall not include . . . any third-party claim relating to a policy of an insured whose net worth
exceeds $25 million on December 31 of the year next preceding the date the insurer becomes an
insolvent insurer . . .” The insured’s net worth is deemed to include not only the insured’s net
worth, but also, the net worth of all subsidiaries and affiliates of the insured. O.C.G.A. §33-363(4)(G). So even if you can get a reluctant employer to provide the requested financial data for

3
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one company, GIIP may still deem it to have a net worth in excess of $25 million unless all
affiliates and subsidiaries also comply.
While the Act spells out the remedy for the insured employer when it disagrees with being
deemed to be worth more than $25 million, the Act does not clearly state what the Claimant is
supposed to do in such a case. Keep in mind that this statute was not written solely for workers’
comp claims but also for automobile claims as well. “In any lawsuit contesting the applicability
of subparagraph (G) of paragraph (4) of Code Section 33-36-3 or subsection (d) of Code Section
33-36-14 where the insured has declined to provide financial information under the procedure
provided pursuant to this Code section, the insured shall bear the burden of proof concerning its
net worth at the relevant time. If the insured fails to prove that its net worth at the relevant time
was less than the applicable amount, the court shall award the pool its full costs, expenses, and
reasonable attorney’s fees in contesting the claim.” O.C.G.A. §33-36-9. However, the injured
employee is a third-party beneficiary of the insurance contract and may not be the insured. Even
if the employee were defined as an “insured”, the injured employee has not “declined to provide
financial information” which is what is required to invoke this section.
Dilemma for Claimant
GIIP’s position is the Claimant/Employee can pursue the Employer alone in the State
Board of Workers’ Compensation but that the Employee cannot litigate the $25 million issue
concurrently before the SBWC. Of course, if the Employer is already out of business, any
Award would be meaningless. To invoke GIIP’s coverage, GIIP’s position is it must be sued in
the Superior Court of Dekalb County. Consider for a moment the obstacles this creates for the
injured worker and his attorney if the position taken by GIIP is correct:
1. The injured worker is not getting medical benefits or income benefits.

4
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2. Instead of one case being heard by the State Board of Workers’ Compensation, the
case is now split into two separate jurisdictions.
3. If an Award is given by the State Board, GIIP may not honor it because they may
consider it a default judgment which cannot be entered against them. O.C.G.A. 3336-11(b).
4. The Claimant’s attorney probably only practices workers’ comp and knows nothing
about filing a dec action in superior court.
5. The Claimant must wait two years or longer to have his case heard in Dekalb
Superior Court while he is not getting any medical or income benefits.
6. The costs of the litigation may outweigh the value of the case.
7. If you fail to prove the employer’s net worth at the applicable time is less than $25
million, the court shall award GIIP its full costs, expenses, and reasonable attorney’s
fees. O.C.G.A. 33-36-9. However, GIIP cannot be assessed these same costs per
statute. There may be a Constitutional equal protection argument against the validity
of the statute and against assessment of costs This Constitutional argument would
have to be raised at the first hearing or trial. .
However, if the Claimant’s attorney takes the position that the Board has ancillary
jurisdiction and proceeds with his claim against the Employer and GIIP at the State Board of
Workers’ Compensation and the Claimant prevails with an Award, GIIP will likely appeal all the
way to the Court of Appeals and Claimant still may be two years or more without any benefits.
In summary, this is a giant hole in this safety net, known as SIIP, that needs a legislative
fix. The legislature needs to make it clear or change the law to state that for workers’ comp
cases, the Board has ancillary jurisdiction to determine this $25 million issue.

5
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Below are the motions and objections in my case involving the issue of jurisdiction and the
$25 million issue:
GIIP’s Motion to Dismiss
A threshold issue presented by this case is whether or not this is a claim for which the
Georgia Insurers Insolvency Pool ("GIIP") would be responsible under the Georgia Insurers
Insolvency Pool Act, O.C.G.A. 33-36-1 et seq. GIIP disputes its responsibility for this claim due
to the employer's failure to meet the net worth requirements of O.C.G.A. § 33-36-9. The Board,
being an entity with limited jurisdiction, lacks subject matter jurisdiction over that issue and
therefore, GIIP should be dismissed from the proceedings pending final determination of the
issue by the appropriate court.
The Georgia Insurers Insolvency Pool is a non-profit, statutory entity that was created to
provide a remedy for "covered claims" when the insurer has become insolvent. O.C.G.A. § 3336-2; Claxton Mfg. Co. v. Hodges, 201 Ga. App. 371, 411 S.E.2d 109(1991). Under the mandate
of O.C.G.A. § 33-36-2, "The pool shall be responsible for the investigation, adjustment,
compromise, settlement, and payment of covered claims; for the investigation, handling, and
denial of noncovered claims ... " (emphasis added). Accordingly, GIIP is bound by statute to pay
only "covered claims" and to deny those that are noncovered claims. GIlP has a fiduciary role in
administering the limited funds entrusted to it and in making the assessment of whether or not a
claim is a "covered claim."
The statutory authority for GIIP to accept or deny responsibility of a claim falls under
O.C.G.A. § 33-36-1 et seq., (GIlP Act) which is of course not part of the Georgia Workers'
Compensation Act. The GIIP Act governs the conduct of GIIP in accepting or rejecting all
claims arising from an insolvent insurance company, whether the claims are pursuant to a first
party property policy, a third-party casualty policy, or a workers' compensation policy. There are
no "special rules" applicable only to workers' compensation policies for the GIIP to use in
deciding if a workers' compensation claim would be a "covered claim" under the GIIP Act. The
Board, acting as an administrative body with only those powers and duties granted to it by
statute, was created to administer Title 34, Chapter 9. Bishop v. Weems, 118 Ga. App. 180, 162
S.E.2d 879 (1968); Cotton Oil Co. V. McLain, 49 Ga. App. 177, 174 S.E.2d 726 (1934). The
State Board of Workers' Compensation is an administrative body, having no jurisdiction beyond
that granted to it by the provisions of the Workers' Compensation Act. Hanover Ins. Co. v. Jones,
148 Ga. App. 236, 251 S.E.2d 60 (1978).
GIIP recognizes that the Court of Appeals has found the Board's jurisdiction includes
issues pertaining to insurance policy coverage issues. Indeed, in the Ker-Wil Enterprises case,
the court stated:
The Board has ancillary authority to resolve policy coverage issues when
determining an employee's compensation rights is implicit in the Workers'
Compensation Act, O.C.G.A. § 34-9-1 et seq. The Act provides that the Board
6
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'shall exercise all powers and perform all the duties relating to the enforcement of this
chapter.' O.C.G.A. § 34-9-58. Under the Act, an "Employer" is defined to include the
employer's workers' compensation "insurer as far as applicable." O.C.G.A. § 34-9-1 (3).
See Tuck v. Fidelity & Cas. Co., 131 Ga. App. 807 (207 SE2d 210) (1974) (insurer
determined to be alter ego of insured employer). Thus, insurers are not strangers to
workers' compensation proceedings. Further, every policy insuring the payment of
compensation provided for in the Act is deemed to be subject to the Act. O.C.G.A. § 349-125. Builders Ins. Group, Inc. v. Ker-Wil Enterprises, 274 Ga. App. 522,618 S.E.2d
160 (2005).
What distinguishes the Ker-Wil Enterprises case form the present case is that the Georgia
Insurers Insolvency Pool is not an insurance company and it does not operate under policies of
insurance. Therefore, this language quoted above is inapplicable to cases involving the
Insolvency Pool. As stated by the Court of Appeals in both the Ker-Wil Enterprises case above
and Royal Indemnity Co. v. Georgia Insurers Insolvency Pool, 284 Ga. App. 787, 644 S.E.2d
279 (2007), the ancillary jurisdiction conferred upon the Board is to determine specifically
coverage issues under policies of insurance. GIIP is a statutory entity that is governed by a
unique set of laws contained in the Georgia Insures Insolvency Pool Act, rather than an insurance
policy, which is in no way incorporated into the Workers' Compensation Act by reference or
otherwise. In contrast, under O.C.G.A. § 34-9-125, insurance policies are expressly made subject
to the workers' compensation chapter.
Furthermore, Royal Indemnity Co. v. Georgia Insurers Insolvency Pool, 284 Ga.
App. 787, 644 S.E.2d 279 (2007) does not confer jurisdiction on the State Board to decide issues
that fall under the purview of the Georgia Insurers Insolvency Pool Act. There are two key points
that are important to note with respect to the Royal Indemnity case. First, Royal Indemnity
involved a determination of whether there was a statutory employer and if so, whether that
entity's workers' compensation carrier owed benefits under its policy of insurance. Thus, the
Court held there had to be a determination by the State Board as to whether there was a statutory
employer and whether the Claimant had a viable claim against that employer/insurer, who had
filed a notice to controvert.
Second, the Court in Royal Indemnity, did not hold that the Board had jurisdiction
to determine any portion of the GIIP Act. The Court simply stated until the Board determined the
statutory employer issue the Superior Court did not have the information it needed to apply
O.C.G.A. § 33-36-14 (a) of the GIIP Act. "Resolution of the issues raised in the Pool's petition
[for declaratory judgment] is dependent upon a determination by the Board of the amount, if any
Bullen [claimant] is entitled to recover from Royal in the pending, unresolved claim for workers'
compensation . . . " the trial court did not have the information necessary to determine the
applicability of O.C.G.A. § 33-36-14(a) to the Pool's claim against Royal." Royal, 284 Ga. App.
at 790. The Court did not hold that the Board could decide the applicability of § 33-36-14 of the
GIIP Act. Rather, the court found that the Board has ancillary authority to resolve policy
coverage issues because at issue in the case was whether the claimant's claim was within the
coverage of Royal's insurance policy. This language by the Court simply cannot be interpreted as
a grant of jurisdictional power for the Board to dictate what claims the GIIP must accept in
accordance with the GIIP Act. Thus, there is an absence of any legal authority that specifically
broadens the limited jurisdiction of the State Board to determine issues stemming from the
Georgia Insurers Insolvency Pool Act.
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Employee’s Objection to GIIP’s Motion to Dismiss
Employee objects to Georgia Insurers Insolvency Pool’s (hereinafter
“GIIP”) motion to be dismissed from this claim at this time. GIIP offers no proof
that Employer had a net worth of more than $25,000,000 on 12-31-08. Supposedly,
the Employer has sent documentation showing net worth of less than $25,000,000
which GIIP considers insufficient but GIIP has not produced for this documentation
for this motion. GIIP also has not produced any evidence of non-cooperation
between GIIP and Employer, although it may exist. Discovery is proceeding in this
case, including an investigation of net worth of Employer, even if this Employer is
not currently cooperating. It would be premature to dismiss GIIP without such
prove and without an opportunity to discover the net worth of the Employer. If
evidence can be developed to show that the net worth of Employer was less than
$25,000,000, then contrary to what GIIP argues, the Board does have jurisdiction
to hear the coverage issue.
Builders Insurance Group, Inc. v. Ker-Wil Enterprises, Inc., 274 Ga. App.
522, 618 S.E.2d 160(2005) may be the only case deciding the issue of whether the
State Board has jurisdiction to hear workers’ compensation coverage issues.
Therefore GIIP felt it necessary to try to distinguish Ker-Wil ruling from the present
case by pointing out that GIIP is not an insurance company. This is a distinction
without a difference. O.C.G.A. §33-34-9 provides in pertinent part “The pool shall
be deemed the insurer only to the extent of its obligation on the covered claims and
to such extent, subject to the limitations provided in this chapter, shall have all
rights, duties and obligations of the insolvent insurer as if the insurer had not
become insolvent . . .” Therefore, if the Board has authority to resolve coverage
issues of insurers, then the Board has authority to resolve coverage issues
concerning GIIF. The Ker-Wil Court cited Larson as authoritative on this point:
The general rule appears to be that, when it is ancillary to the determination of the
employee's right, the [Board] has authority to pass upon a question relating to the
insurance policy, including fraud in procurement, mistake of the parties,
reformation of the policy, cancellation, existence or validity of an insurance
contract, coverage of the policy at the time of injury, and construction of extent of
coverage.... On the other hand, when the rights of the employee in a pending claim
are not at stake, many [Boards] disavow jurisdiction and send the parties to the
courts for relief. This may occur when the question is purely one between two
insurers, one of whom alleges that it has been made to pay an undue share of an
award to a claimant, and the award itself is not being under attack. 9 Larson's
Workers' Compensation Law § 150.04[1]-[2].
As stated by the Court in Ker-Wil:
Finally, that the Board has ancillary authority to resolve policy
coverage issues when determining an employee's compensation
rights is implicit in the Workers' Compensation Act, OCGA § 34-91 et seq. The Act provides that the Board "shall exercise all powers
8
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and perform all the duties relating to the enforcement of this chapter."
OCGA § 34-9-58. Under the Act, an "Employer" is defined to
include the employer's workers' compensation "insurer as far as
applicable." OCGA § 34-9-1(3). See Tuck v. Fidelity & Cas. Co., 131
Ga.App. 807, 207 S.E.2d 210 (1974) (insurer determined to be alter
ego of insured employer). Thus, insurers are not strangers to workers'
compensation proceedings. Further, every policy insuring the
payment of compensation provided for in the Act is deemed to be
subject to the Act. OCGA §34-9-125. And, finally, the Act shall be
liberally construed only for the purpose of bringing employers and
employees within the provisions of this chapter and to provide
protection for both. This chapter is intended to provide a complete
and exclusive system and procedure for the resolution of disputes
between employers and employees who are subject to this chapter
concerning accidents and injuries arising out of and in the course of
employment as defined by this chapter. The provisions of this chapter
shall be construed and applied impartially to both employers and
employees. OCGA § 34-9-23. We hold that a "complete and
exclusive system for the resolution of disputes" between employers,
their workers' compensation insurers, and their employees does, of
necessity, include the power to resolve workers' compensation
insurance coverage issues that bear upon the payment of benefits to
an injured employee claimant. Vesting the power to resolve these
ancillary coverage issues with the Board and its administrative law
judges protects the interests of the insurer, the employer, and the
employee and furthers the goal of providing complete relief within
the workers' compensation forum.
For these reasons, the Employee objects to the dismissal of GIIP. The
evidence produced is not currently sufficient for dismissal and the Board does have
jurisdiction over these claims. If any such dismissal were entertained by the Board,
Employee would request that discovery be allowed to proceed for several weeks
before making the determination so that the parties could attempt to gather the net
worth evidence from the Employer or by other means. Also, any such dismissal
should not be with prejudice as it should be subject to the development of net worth
evidence in the future.
GIIP’s Motion for Reconsideration
COMES NOW the Georgia Insurers Insolvency Pool ("GIIP"), by and through its
counsel, and submits this its Motion for Reconsideration of the Administrative Law Judge's
decision dated April 28, 2010, respectfully requesting reconsider of the finding that GIIP 's
dismissal from these proceedings is premature.
GIIP respectfully submits that the issue raised in its motion is limited to whether the
Board has subject matter jurisdiction to determine whether this is a "covered claim" for GIIP
under the Georgia Insurers Insolvency Pool Act. Interpretation and enforcement of the statutory
provisions contained in the Georgia Insurers Insolvency Pool Act have broader implications that
9
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go beyond workers' compensation litigation. Under O.C.G.A. §33-36-3, there is no "carve out"
for workers' compensation claims. The guidelines as to whether a claim would be a "covered
claim" that GIIP would be authorized to accept apply uniformly to a whole spectrum of cases
outside the Board, and impact any claim arising out of a property or casualty insurance policy
issued by an insolvent insurer. See O.C.G.A. § 33-36-3(4)(A)(i). For these reasons, coupled with
the fact that the State Board is a court of limited jurisdiction pertaining to workers' compensation
issues, GIIP asks that the Administrative Law Judge reconsider the decision reached in the order
of April 28, 2010.
Furthermore, the exclusive remedy for a determination of the insured's net worth
IS set forth in O.C.G.A. § 33-36-9. As previously indicated, GIIP disputes its responsibility for
this claim due to the employer's failure to meet the net worth requirements of O.C.G.A. § 33-369. GIIP has met the prerequisites set forth in O.C.G.A. § 33-36-9, as detailed below, and thus, the
exclusive remedy for a judicial determination pertaining to the insured's net worth is for a lawsuit
to be brought in the Superior Court of DeKalb County. See O.C.G.A. §33-36-3(g) (establishing
that "exclusive venue in any action by or against the pool is in the Superior Court of DeKalb
County.") Furthermore, O.C.G.A. § 33-36-9 outlines the statutory mandates pertaining to the net
worth issue and references the filing of a lawsuit in which the net worth issue may be contested,
wherein the insured would bear the burden of proof. O.C.G.A. § 33-36-9 states in pertinent part:
"The pool shall have the authority to establish procedures for requesting financial
information from insureds on a confidential basis for purposes of applying code
sections concerning their net worth .... If the insured refuses to provide the
requested financial information and an auditor's certification of the same where
requested and available, the pool may deem the net worth of the insured ... to be
in excess of $25 million at the relevant time. In any lawsuit contesting the
applicability of subparagraph (G) of paragraph 4 of Code Section 33-36-3 or
subsubsection (d) of Code Section 33-36-14 where the insured has declined to
provide financial information under the procedure provided pursuant to this Code
section, the insured shall bear the burden of proof concerning its net worth at the
relevant time ... "
Read together, O.C.G.A. § 33-36-6(g) and 33-36-9 establish that any dispute over the insured net
worth would be properly raised in a lawsuit that would be filed in the Superior Court of DeKalb
County.
That GIIP has exceeded its obligations to seek net worth information from the insured is
well established in the affidavit provided by executive director of GIIP, Michael Marchman,
attached hereto as Exhibit A. As indicated in his affidavit, Mr. Marchman sent an initial
correspondence to the insured for this claim dated December 4, 2009 requesting their December
31, 2008 audited financial statement, or if it did not have an audited financial statement, a
complete copy of its 2008 tax return. (See Exhibit A). Employer and parent company of
Employer were given until December 31, 2009 to provide the requested financial information.
When no response was received by GIIP in response to the December 4, 2009 correspondence,
Mr. Marchman followed up with an e-mail to their office. Eventually, an unattested, unaudited
financial statement for Employer’s parent company and its subsidiaries was provided to GIIP on
January 27, 2010. An affidavit or attestation from an officer of the corporation as to the accuracy
and completeness of the information was then requested by GIIP. To date, however, Employer
and its parent has never provided any affidavit or attestation of their net worth or a copy of their
tax return for 2008. (See Exhibit A). Accordingly, by correspondence dated February 15,2010,
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Employee's workers' compensation claim was denied by GIIP as a covered claim pursuant to
O.C.G.A. § 33-36-9. (See Exhibit A).
GIIP has clearly outlined the necessary information required to determine the insured's
net worth and has made repeated attempts to obtain this information from the insured, providing
more than ample time for a response. Nevertheless, to date, Employer has failed to verify under
oath their net worth on December 31, 2008. Accordingly, GIIP has properly denied this claim as
a "covered claim" under the Insolvency Pool Act and the recourse in response to this denial lies
in the Superior Court of DeKalb County.
Finally, the case of Gulf States Underwriters of Louisiana, Inc. v. Bennett, 260 Ga. App.
699, 580 S.E.2d 550 (2003) is dispositive of the issue raised by GIIP in its motion. In Bennett,
the claimant filed a workers' compensation claim against his employer, an insurance policy
administrator, and an insurance agent. On the notice of hearing, the insurance company, Gulf
States, and the insurance agent, Thomas, were listed as "insurers" for the claim. Evidence as
presented at the hearing indicating the defendant insurance company did not issue a workers'
compensation policy but rather an "employers blanket accident group policy" that expressly
provided it was not a workers' compensation policy. There was also evidence of the fact that
Thomas, the insurance agent, was not an insurer, but merely the agent who had sold the group
policy to the employer. Following the hearing, the ALJ and Appellate Division held Gulf States
and Thomas liable for the payment of income benefits, medical expenses and assessed attorney
fees, finding that the policy issued was a substitute system for worker's compensation insurance.
On appeal to the Court of Appeals, the agent, Thomas, argued that the State Board lacked subject
matter jurisdiction to entertain the claim against him, arguing that any damages awarded against
him amounted to damages for alleged fraud. The Court of Appeals agreed, stating "'The State
Board of Workers' Compensation ... is an administrative body with only those powers and duties
given it by statute. As such, it has no jurisdiction to declare the rights of the parties as a superior
court. Fireman's Fund Ins. Co. v. Crowder, 123 Ga. App. 469, 181 S.E.2d 530 (1971).” Rather,
the limited purpose of the Workers Compensation Act is to 'provide a complete and exclusive
system and procedure for the resolution of disputes between employers and employees who are
subject to this chapter. O.C.G.A. § 34-9-23.''' Bennett, 260 Ga. App. at 701.
The claimant in Bennett attempted to argue that the agent is liable under O.C.G.A. § 3323-41, which imposes personal liability on an insurance agent in limited circumstances. In
rejecting this argument and the Board's jurisdiction over the claimant against insurance agent, the
Court of Appeals stated, "This Code section [O.C.G.A. § 33-23-41] is not in the Workers'
Compensation Act, but the Georgia Insurance Code. Assuming for the sake of argument,
that Thomas may be held liable under a provision of the Georgia Insurance Code, it does
not follow that the State Board of Workers Compensation is the proper forum for
adjudicating the issue. See Cline v. Aetna Casualty & Surety Co., 137 Ga. App. 76,223 S.E.2d
14 (1975)."
Likewise, in the present case, we have a threshold issue of whether the claimant has
properly brought a claim against GIIP and a determination of that issue also falls under statutes
contained in the Georgia Insurance Code. Under the holding in Bennett, it is clear that the State
Board lacks jurisdiction over that issue and is not the proper forum for an adjudication of the
issue.
GIIP requests reconsideration of their motion to be dismissed on this basis and
would respectfully request that it be granted pending a final determination of the net worth issue
by the superior court.
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Employee’s Objection to GIIP’s Motion for Reconsideration
Employee objects to Georgia Insurers Insolvency Pool’s (hereinafter “GIIP”) motion for
reconsideration to be dismissed. GIIP argues that Gulf States Underwriters of Louisiana, Inc. v.
Bennett, 260 Ga. App. 699, 580 S.E.2d 550 (2003) is dispositive of its motion. Employee
disagrees. Bennett involved a fraud claim based on an insurance policy that was not even a
workers’ compensation policy. The Bennett Court held:
Here, the evidence is undisputed that Thomas is an insurance agent. Evidently, the
ALJ determined that, although neither an employer nor insurer, Thomas should be
held liable for perpetrating a fraud against Blevins, leading her to believe she had
fulfilled her legal obligation to obtain workers' compensation insurance. However,
this Court is unaware of any statutory authority that would permit the State Board
of Workers' Compensation to adjudicate a fraud claim and assess damages.
The issues in the Bennett case are different than the case at bar and would not provide a reason to
change the prior order that GIIP should not be dismissed at this time.
GIIP next argues that it has exceeded its obligation to seek net worth information from the
insured. Again, Employee disagrees. The burden on GIIP is to :
. . . establish procedures for requesting financial information from insureds on a
confidential basis for purposes of applying Code sections concerning their net
worth, subject to such information being shared with any other association similar
to the pool and the liquidator for the insolvent company on the same confidential
basis. If the insured refuses to provide the requested financial information and an
auditor ´s certification of the same where requested and available, the pool may
deem the net worth of the insured, in the instance of a first party claim, to be in
excess of $10 million at the relevant time or, in the event of a third party claim, to
be in excess of $25 million at the relevant time.
GIIP seems to ignore that the requested information must be “available.” If there is no audited
financial document, the same is not available. GIIP states the insured produced a financial
statement on January 27, 2010. GIIP offers no proof that the financial statement was unaudited
and apparently request that the Employee and Board take GIIP at its word. This financial report
itself would be the best evidence of what was or was not produced by Employer but this has not
been produced to the Board. This may be the only financial statement which Employer possessed
and if it was not, GIIP has made no showing that Employer possessed other financial records. To
the extent that such affidavits can be used to prove the financial worth of Employer, Employee has
already submitted the Affidavit of HW, Attorney for the Department of Consumer Affairs, State
of South Carolina for proof that the net worth of Employer was nowhere near $25 million on the
applicable date.
Affidavit of HW
The evidence shows that GIIP does have coverage over this claim. A Supplemental
Response Objecting to Dismissal was filed by Employee on April 13, 2010 which was the
Affidavit of HW. This response was filed under “Miscellaneous Correspondence” in ICMS. The
actual documents are protected under South Carolina statutes from disclosure. As stated in
12
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Paragraph “1” of this Affidavit, an audited balance sheet was provided through December 31, 2007
and it showed:
In the accompanying notes, the auditors expressed going concern issues. According
to the statements, the applicant had a modest net worth which, however, would not
even remotely reach the net worth of $25 million. Moreover, the net worth
primarily consisted of intangible assets, such as goodwill. No independent
verification or explanation of these intangible assets was provided. If those
intangible assets were removed, the applicant’s net worth would be negative.
As stated in Paragraph “4” of this Affidavit:
In April 2009, upon the Department’s urging, the applicant produced an unaudited
in-house two-page document entitled “Balance Sheet as of September 30, 2008” as
parent of Employer. This balance sheet showed a modest net worth consisting
primarily of intangible assets. If those intangible assets were removed, the
applicant’s net worth would be negative. The applicant’s negative working capital
significantly increased compared to the initial deficits that raised going concern
issues.
Other Information on Employer
Counsel for Employee has gathered much additional information concerning Employer.
First, it is known that Employer was administratively dissolved in Georgia on 5-16-08. Arguably,
the financial information is unavailable if the legal entity does not exist in Georgia. The Illinois
Secretary of State shows the principal office to be Tampa, FL. However, the Florida Secretary of
State shows the Principal address to have changed to Louisville, KY on or about 1-8-10.
Additional computer searching, and phone calls revealed this Kentucky address to be an executive
office suite for mailing address purposes. When asked to be put in contact with the owner, a Tampa
phone number was given by the reception at this executive office suite.
It has recently been learned that Employer apparently sold its assets (including its client
list) but not its liabilities to another PEO#1 in January 2010. PEO #2 is now the business in the
old Employer space located in Tampa, FL. PEO #1 and PEO #2, while different companies, have
some common connections and ownership. PEO #1 administers some of the PEO #2 clients,
including the old Employer clients. One of the principals of Employer is a principal with PEO #1
and PEO #2. On 5-6-10, Employee’s counsel, Zack Hendon, spoke to this principal for the first
time. This principal appears to be willing to assist providing additional financial information
concerning Employer for the purpose of invoking the coverage of GIIP. This principal is located
in Tampa, FL.
Dismissal of GIIP would not be appropriate and would be premature. The Board may be
able to assist in fashioning some type of non-disclosure agreement with The South Carolina
Department of Consumer Affairs for the actual production of these audited and unaudited
documents referenced above. Additional evidence is also expected to be developed through the
principal as above noted. If any such dismissal were to be considered by the Board in the future,
it should not be with prejudice as it should be subject to the development of net worth evidence in
the future.
ALJ’s Order on Motion to Dismiss
The Georgia Insurers Insolvency Pool filed a motion seeking dismissal from the above-styled
proceedings contending that they are not responsible for coverage of the claim. They also
13
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contend that the issue of their responsibility for coverage of the claim is not within the
jurisdiction of the State Board of Workers’ Compensation.
When a workers’ compensation insurer in this State becomes insolvent, the Georgia Insurers
Insolvency Pool becomes statutorily responsible “for the investigation, adjustment, compromise,
settlement, and payment of covered claims; [and] for the investigation, handling, and denial of
noncovered claims.” O.C.G.A. § 33-36-2. The Georgia Insurers Insolvency Pool was added to
the claim by the State Board of Workers’ Compensation due to the insolvency of the insurer,
Park Avenue Property & Casualty f/k/a Providence Property and Casualty and pursuant to
O.C.G.A. § 34-9-102(c) and O.C.G.A. § 33-36-6 (e). The insolvency of this insurer is not in
dispute. However, the obligation of the Georgia Insurers Insolvency Pool depends on the net
worth of the previously insured Employer, Employer. O.C.G.A. § 33-36-3(G) provides as
follows:
A covered claim shall not include any first party claim by an insured whose net
worth exceeds $10 million on December 31 of the year next preceding the
date the insurer becomes an insolvent insurer; provided, however, that an
insured's net worth on such date shall be deemed to include the aggregate
net worth of the insured and all of its subsidiaries and affiliates as calculated
on a consolidated basis; or any third party claim relating to a policy of an
insured whose net worth exceeds $25 million on December 31 of the year
next preceding the date the insurer becomes an insolvent insurer; provided,
however, that an insured's net worth on such date shall be deemed to include
the aggregate net worth of the insured and all of its subsidiaries and affiliates
as calculated on a consolidated basis; and further provided that this exclusion
shall not apply to third party claims against the insured where the insured has
applied for or consented to the appointment of a receiver, trustee, or
liquidator for all or a substantial part of its assets, filed a voluntary petition in
bankruptcy, filed a petition or an answer seeking a reorganization or
arrangement with creditors or to take advantage of any insolvency law or, if
an order, judgment, or decree is entered by a court of competent jurisdiction,
on the application of a creditor, adjudicating the insured bankrupt or insolvent
or approving a petition seeking reorganization of the insured or of all or
substantial part of its assets.
O.C.G.A. § 33-36-9 provides in part as follows:
The pool shall have the authority to establish procedures for requesting financial
information from insureds on a confidential basis for purposes of applying code
sections concerning their net worth, subject to such information being shared with
any other association similar to the pool and the liquidator for the insolvent
company on the same confidential basis. If the insured refuses to provide the
requested financial information and an auditor’s certification of the same where
requested and available, the pool may deem the net worth of the insured, in the
instance of a first party claim, to be in excess of $10 million at the relevant time
or, in the event of a third party claim, to be in excess of $25 million at the relevant
time. In any lawsuit contesting the applicability of subparagraph (G) of paragraph
(4) of Code Section 33-36-3 or subsection (d) of Code Section 33-36-14 where the
insured has declined to provide financial information under the procedure
14
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provided pursuant to this code section, the insured shall bear the burden of proof
concerning its net worth at the relevant time.
In this case, the Insolvency Pool contends that the Employer failed to meet the net worth
requirements of O.C.G.A. § 33-36-9. Thus, they dispute their liability and they also dispute the
Board’s jurisdiction to delve further into this issue.
The Employee contends dismissal of the Insolvency Pool would be premature. The Employee
contends that there is no evidence of the Employer’s actions or lack thereof to show their net
worth. The Employee contends discovery continues.
I agree with the Employee. I find that it is premature to dismiss the Insolvency Pool. I find that
no evidence has been presented to support the allegation that the Employer failed to provide
satisfactory financial information. I find that discovery continues and the parties may develop the
evidence to show either that the Employer has or does not have a net worth of $25 million. In an
effort to facilitate this investigation involving a seemingly recalcitrant Employer, I hereby order
the parties to a pre-trial conference to be held at the Board’s Atlanta office on 05/10/2010 at 9:00
a.m. The parties, including the Employer, are directed to appear at the 7th floor at this date and
time, prepared to present evidence as to the net worth of the Employer. Failure to comply
with this order will result in sanctions. Any change to this pre-trial conference date or time must
be cleared through a conference call with the undersigned.
IT IS SO ORDERED, this the 28th day of April, 2010.
ALJ’s Order on Motion for Reconsideration
The Georgia Insurers Insolvency Pool filed a motion for reconsideration of my order of
04/28/2010 finding it premature to dismiss the Insolvency Pool. The motion for reconsideration
is hereby denied. IT IS SO ORDERED, this the 19th day of May, 2010.
IV. Other Insurance Primary Defense
Any person having a claim against the policy of an insolvent insurer, which is properly
determined to be a “covered claim” under the Insolvency Pool statute, shall be required to exhaust
first his or her rights against the policy issued by a solvent insurer. The coverage by a solvent
insurer, that coverage shall be treated as primary coverage and the claim against the Insolvency
Pool shall be treated as secondary coverage and the Claimant’s right to recover under the
Insolvency Pool statute shall be reduced by any amount received from the solvent insurers.
O.C.G.A. 33-36-14(a).
IV. No Interest, Attorney’s Fees or Penalties against GIIP 33-36-3(4)(I) and (J)
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Lawyers have not had a very high rating by the public, in terms of honesty, ethics and
trustworthiness. Lawyers are considered honest, trustworthy and ethical by only 18% of the
persons polled in the Gallup poll published on December 26, 2017, with similar results in prior
polls. Certainly this is not a new observation, inasmuch as the founding fathers, many of whom
were attorneys, were uncivil to one another. For example, one attorney founding father had
uncivil words for another attorney, also a founding father. John Adams, while President of the
United States, referred in public to his own cabinet minister, Alexander Hamilton as “an
intriguant-the greatest intriguant in all the World-a man devoid of every moral principle-a
bastard.”1
The foundation of legal ethics is civility. Legal scholars have long urged lawyers to
aspire to a higher calling. George Sharswood, a 19th-century legal theorist who had considerable
influence on standards of legal professionalism, urged every lawyer to “cultivate, above all
things, truth, simplicity and candor.”
Zealous representation of a client has been used as a shield against criticism that the
conduct at issue was uncivil. In recognizing this risk, the Preamble to the American Bar
Association Model Rules of Professional Conduct states, “These principles include the lawyer’s
obligation zealously to protect and pursue a client’s legitimate interests, within the bounds of the
law, while maintaining a professional, courteous and civil attitude toward all persons involved in
the legal system.”
An example of the somewhat blurry line between effective versus overzealous
representation can be found in cross-examining a witness. The National Institute of Trial

1

Ron Chernow, Alexander Hamilton 613 (2004)
1
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Advocacy suggests that hostility may be necessary at times.2 A “hostile” cross-examination
might involve “assaults” on the witness’ honesty, character, or background.3 Such zeal is
important, as a thorough and sifting cross is a “hallmark” of the Anglo-American system of
adversarial justice.4 It seems reasonable that such hostility, although caustic, is at times necessary
for the interest of justice. So it follows, that a lawyer’s responsibility to zealously advocate for
their client, might involve unfortunate tactics.
Zealous representation can be carried to an unacceptable extreme. For example, the South
Carolina Supreme Court held that making gratuitously insulting, threatening, and demeaning
comments in the course of two depositions warranted public reprimand. In In Re Golden, South
Carolina lawyer Harvey Golden was charged with misconduct for his actions in two depositions.5
In one case, Golden deposed Thomas Smith, who was unrepresented and who had a history of
emotional and physical problems.6 Despite knowing of Smith’s emotional illness, Golden
proceeded to belittle and berate Smith throughout the entire deposition.7 Saying things like, “You
are not smart enough to question my questions. You are not smart enough to even answer my
questions,” and “Do you understand English? I speak real clear English.”8 Throughout the rest of
the deposition Golden: insulted Smith’s intelligence, threatened jail time for obstruction, told
Smith to shut up, and suggested that as a teacher, Smith was nothing more than a glorified
janitor.9 Just to name a few.

National Institute of Trial Advocacy, Modern Trial Advocacy § 5.4.3.5 (5th ed. 2015)
National Institute of Trial Advocacy, Modern Trial Advocacy § 5.4.3.5 (5th ed. 2015)
4
National Institute of Trial Advocacy, Modern Trial Advocacy § 5.2 (5th ed. 2015)
5
496 S.E.2d 619 (S.C. 1998).
6
496 S.E.2d 619, 620 (S.C. 1998).
7
496 S.E.2d 619, 620 (S.C. 1998).
8
496 S.E.2d 619, 620-21 (S.C. 1998).
9
496 S.E.2d 619, 620-21 (S.C. 1998).
2
3
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Golden defended his conduct in Smith’s deposition by saying that his actions were part of
a strategy to destroy Smith’s credibility.10 The South Carolina Supreme Court found “[Golden’s]
bullying of a mentally unstable witness in the Smith deposition an utterly inappropriate trial
tactic.”11
There is little doubt that an attorney’s ability to energetically and zealously advocate for
their client is important to the interests of justice. At the same time, as the previous example
asks: when is an attorney going too far in their representation? When does their behavior go from
tactical to uncivil, unprofessional, or worse, unethical? What is the importance of maintaining
civility and professionalism?
This paper seeks to answer those questions. First, by defining the spectrum of behavior,
from the illegal, to the unethical, unprofessional, and uncivil. Next, this paper explains why it is
so crucial that the legal profession maintains such high standards. Finally, this paper seeks to
shed light on the fine line, between zealous and tactical advocacy; and unethical, unprofessional,
or uncivil behavior.
I. Legal, Ethical, Professional, Civil Distinguished
The acceptability of behavior, in the legal area, can be thought of on a descending scale,
from civil, to professional, ethical, and then merely legal.
Black’s Law Dictionary defines Civility as: “Politely circumspect behavior in personal
interaction; propriety and courtesy in conduct; the absence of rudeness.”12 Professionalism, on
the other hand, may be harder to define, and also more broad. A survey of state bar
professionalism codes, often written in response to unprofessionalism, can shed light on what

496 S.E.2d 619, 620-21 (S.C. 1998).
496 S.E.2d 619, 621 (S.C. 1998).
12
Black’s Law Dictionary (10th ed. 2014) available at Westlaw BLACKS
10
11
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actions define professionalism in the legal world: (1) Keeping commitments; (2) seeking
accommodation with regard to scheduling and extensions; (3) being respectful and acting in a
courteous, cordial, and civil manner; (4) being prompt, punctual, and prepared; (5) maintaining
honesty and personal integrity; (6) communicating with opposing counsel; (7) avoiding actions
intended to harass or delay; (8) mentoring young lawyers; and (9) utilizing the court system in
an efficient and fair manner.13
Some commentators suggest civility and professionalism are inextricably intertwined.14
Perhaps they are, but it might be easier to think of civility as a subsection of professionalism
dealing exclusively with interpersonal interactions. Professionalism on the other hand, concerns
every aspect of a lawyer’s practice.
Why then is civility seen as a higher mark than professionalism? Although both abstract
concepts, perhaps civility is seen as more noble based on its requirements. While it is one thing
not to lie, harass, or waste the Court’s time, it is entirely different to treat an adversary, whom
you have spent months squabbling over discovery, with respect and kindness.
Below behavior that is professional, is that which is merely ethical. Ethics “provide the
minimum standards that lawyers must follow.”15 More practically: “Ethics in the legal profession
is today considered compliance with each state’s rules of professional conduct.”

16

An attorney

that operates just on the right side of ethical rules may avoid sanction, but they are unlikely to be
a role model or leader within their profession. While many state bars have aspirational
Donald E. Campbell, Raise Your Right Hand and Swear to Be Civil: Defining Civility as an
Obligation of Professional Responsibility, 47 Gonz. L. Rev. 99, 109, n.20 (2012).
14
Kara Anne Nagorney, A Noble Profession? A Discussion of Civility Among Lawyers, 12 Geo.
J. Legal Ethics 815 (1999).
15
Thomas E. Richard, Professionalism: What Rules Do We Play By? 30 S.U. L. REV. 15, 18
(2002).
16
David A. Grenardo, Making civility Mandatory: Moving from Aspired to Required, 11
Cardozo Pub. L. Pol’y & Ethics J. 239, 245 (2013).
13

4

Workers’ Compensation Law Institute
113 of 414

statements of professionalism and civility, ethical conduct is the highest standard states have
chosen to embrace.
Finally, ‘Legal’ is defined as conduct that is “permitted by law.”17 Common knowledge
would suggest that those who run afoul of this standard might face criminal consequences rather
than bar sanctions alone.
Where individual behavior fits on this spectrum is difficult to determine, but it is
nonetheless important. Knowing when tactics go from unprofessional to unethical, can better
inform lawyers how to avoid crossing such a line. While some might suggest that emphasizing
civility and professionalism will prevent attorneys from the zealous pursuit of client interests,
professionalism and zealous advocacy are not mutually exclusive.18
II. Why Professionalism is Important in the Legal Profession
If we, as the guardians of liberty, have no faith in our legal justice system, then
our society, our way of life, will crumble into dust like ancient parchments, full of
empty promises and worthless ideals.19
Some would argue that lawyers have no special place in society, and that a sense of a
heightened duty is the mere “rhetorical nonsense” of a sanctimonious, self-styled, gentry.20
However, perhaps such a belief is far from the truth. Lawyers are in a unique place because they:
played a crucial role in forming the modern world; today make up a large part of the
governments that make the rules for society; and serve as a conduit to laws which have a direct
impact on the lives of fellow citizens.
Black’s Law Dictionary (10th ed. 2014) available at Westlaw BLACKS
Sylvia Stevens, Professionalism: Some Further Thoughts, 58 OR. ST. B. BULL. 29, 31
(1998).
19
Judge George C. Hanks, Jr., Professionalism and the Law, 54 Hous. L. Rev. 1271, 1273
(2017).
20
Katherine Sylvester, Current Developments 2012-2013: I’m Rubber, You’re Sued: Should
Uncivil Lawyers Receive Ethical Sanctions? 26 Geo. J. Legal. Ethics 1015, 1020 (2013).
17
18
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In the course of the past 300 years of western history, it was lawyers who were
instrumental in forming the modern democratic world. Lawyers have worked consistently to
preserve that democratic order.
In England’s Glorious Revolution (1688-89)21 lawyers were pivotal in causing a
leadership change that culminated in the creation of a bill of rights.22
The American Revolution can practically be called a “lawyers’ revolution.”

23

The key

issue that ignited the flames of revolution was a technical issue of law: to what extent did the
royal prerogative extend to North America?24 Indeed, an outsized number of the Founding
Fathers were lawyers, whose legal skills were instrumental in drafting not just the pamphlets and
treatises spewing revolutionary gospel, but the governing documents at the bedrock of American
democracy.25
In France, lawyers were the flagbearers of the enlightenment movement.26 Throughout
the course of the French Revolution, lawyers formed the core group of revolutionary belligerents
in both the Estates General and legislative assemblies.27 Jean-Sylvain Bailly, the first mayor of

The “Glorious Revolution” is also known as the “Peaceful Revolution” because it was
accomplished without bloodshed. See generally, Stuart E. Prall, The Bloodless Revolution:
England 1688 (1985).
22
Yaniv Roznai, Revolutionary Lawyering? On Lawyers’ Social Responsibilities And Roles
During A Democratic Revolution, 22 S.C. Interdisciplinary L.J. 353, 358-361 (2013).
23
Yaniv Roznai, Revolutionary Lawyering? On Lawyers’ Social Responsibilities And Roles
During A Democratic Revolution, 22 S.C. Interdisciplinary L.J. 353, 361 (2013).
24
Yaniv Roznai, Revolutionary Lawyering? On Lawyers’ Social Responsibilities And Roles
During A Democratic Revolution, 22 S.C. Interdisciplinary L.J. 353, 361 (2013).
25
Yaniv Roznai, Revolutionary Lawyering? On Lawyers’ Social Responsibilities And Roles
During A Democratic Revolution, 22 S.C. Interdisciplinary L.J. 353, 361 (2013).
26
Yaniv Roznai, Revolutionary Lawyering? On Lawyers’ Social Responsibilities And Roles
During A Democratic Revolution, 22 S.C. Interdisciplinary L.J. 353, 366 (2013).
27
Yaniv Roznai, Revolutionary Lawyering? On Lawyers’ Social Responsibilities And Roles
During A Democratic Revolution, 22 S.C. Interdisciplinary L.J. 353, 362 (2013).
21
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Revolutionary Paris, wrote in his memoirs that “One can say that the success of the Revolution is
owed to their [the barristers] Order.”28
In the July Revolution of 1830, King Charles X was preparing to promulgate four
ordinances that would severely limit political rights.29 Not knowing how to respond, fifty
newspaper editors met in the crowded office of the general counsel for The National Daily,
where he concluded what the king had proposed was illegal under the French Charter of
Government.30 The editors’ coordinated response sparked the overthrow of a regime.
The 1848 Revolutions – which swept across France, The Germanic States, The Italian
States, Denmark, The Austrian Empire, and Poland – began with a law-student movement in
Hungary and were carried along by lawyers much like previous revolts.31
As recently as 2007 a group of brave Pakistani lawyers - who were the only members of
the elite to take to the streets - prevented President Ferbus Musharraf from suspending the
Pakistani Constitution.32 And in 2012, 3,000 Egyptian lawyers, many marching in their black
robes, helped overthrow the Mubarak regime.33
Lawyers were crucial in all of these revolutions because they could provide answers to
political questions concerning quasi-legal issues, supply rhetorical argumentation, and take part

David A. Bell, Lawyers and Citizens: The Making of a Political Elite in Old Regime France
187 (1994).
29
Mansel, Philip "Paris Between Empires: 1814-1852" Chp. XIII, page 237
30
Mansel, Philip "Paris Between Empires: 1814-1852" Chp. XIII, page 238
31
Andras Sajo, The Role of Lawyers in Social Change: Hungary, 25 Case W. Res. J. Int’l L.
137, 138-42 (1993).
32
Yaniv Roznai, Revolutionary Lawyering ? On Lawyers’ Social Responsibilities And Roles
During A Democratic Revolution, 22 S.C. Interdisciplinary L.J. 353, 354 (2013).
33
Behrouz Mazloumi & Maryam Salimi, Reviewing the Role of Facebook in Egyptian
Revolution in February 2011, 1 Asian J. Soc. Sci & Human. 76, 79 (2012).
28
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in political leadership – all essential for political change.34 Today, lawyers help maintain those
very democracies by doing much of the same. Lawyers still answer those questions that exist at
the intersection of law and morality, except instead of answering questions in a crowded
newspaper office, they appear on cable television or write op-ed columns.
Lawyers serve an important public function. They make up a significant portion of
political leadership. From the nation’s earliest days, lawyers have played a prominent role in
government; twenty-five out of the fifty-six individuals who signed the Declaration of
Independence, and thirty-one out of the fifty-five members of the Constituent Convention were
lawyers.35 Indeed, many of the most prominent revolutionaries – Thomas Jefferson, John Adams,
James Wilson, Alexander Hamilton, John Marshall, James Otis, John Dickinson, Patrick Henry,
Arthur Lee, William Allen, John Jay, and Robert Livingston – all belonged to the legal
profession.36
And indeed this trend has continued throughout American history. The legal profession is
the third co-equal branch of the federal government, the judiciary. Members of the legal
profession make up a significant portion of the other two branches. Within the 115th Congress,
167 Members of the House (37.8% of the House) and 55 Senators (55% of the Senate) hold law
degrees.37 Among them there are 15 former judges and 47 former prosecutors.38 Within the

See Peter van den Berg, Lawyers as Political Entrepreneurs? A Historical Perspective on the
Contribution of Lawyers to Legal Integration in Europe, in LAWYERS’ CIRCLES: LAWYERS AND
EUROPEAN LEGAL INTEGRATION 161, 187-88 (Alex Jettinghoff & Harm Schepel eds., 2004).
34

Erwin C. Surrency, The Lawyer and the Revolution, 8 AM. J. LEGAL HIST. 125, 134–35
(1964).
35

Erwin C. Surrency, The Lawyer and the Revolution, 8 AM. J. LEGAL HIST. 125, 134–35
(1964).
37
https://fas.org/sgp/crs/misc/R44762.pdf
38
https://fas.org/sgp/crs/misc/R44762.pdf
36
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Presidency, 25 out of 44 (56.8%) people who have held the office were lawyers.39 Perhaps it is
not going too far to observe that a disproportionate amount of our society’s leadership, both past
and present, is comprised of lawyers. So the ethics and morals of this class are disproportionately
important. How this group of professionals is trained and mentored will go on to have an
important impact on the direction of society.
It’s true that law shapes politics, economics, history, and society; but perhaps the reason
for law’s importance that is closest to home – and therefore most crucial for civility and
professionalism – is the function of the law as a mediator for the people. Every day, lawyers
make decisions that directly impact the lives and fortunes of their clients. Every day, lawyers
take on cases to fight for the weak or downtrodden. And every day, lawyers defend those who
would otherwise be defenseless. In these settings, when so much can be at stake, people’s respect
for the system hangs in the balance. At these times uncivil conduct and outlandish behavior can
shatter the respect for the law
Few professions have such an ability to affect people’s lives. Lawyers, with their unique
skill set, helped shape the modern world. Legal professionals are among the select few who have
their hands on the levers of power that shape society. And lawyers act as an essential conduit for
the public. It follows that such a profession is held to a higher standard.
III. Tactics Versus Misconduct
A litigation tactic, while some might say is brilliant, can backfire, causing the offending
attorney to be held in criminal contempt. Without notice to the Court or opposing counsel, the
defense counsel in a criminal case switched the defendant with another person at counsel table to
test the prosecution’s witness’s credibility in identifying the defendant. In United States v.

39

http://www.lawtechnologytoday.org/2016/02/before-they-were-presidents-they-were-lawyers/
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Thoreen, attorney Harold Thoreen represented Mr. Sibbett, a commercial fisherman, in a bench
trial for criminal contempt stemming from three alleged violations of a preliminary injunction
against salmon fishing.40 Thoreen decided upon a tactic whereby he would test the arresting
agent’s ability to identify Sibbett.41 Thoreen found a person named Mason Clark, who bore a
resemblance to Sibbett, and seated him at the counsel table.42 Thoreen dressed up Clark in
outdoor clothing that a fisherman might wear: plaid shirt, vest, jeans, rubber boots.43 Thoreen
then had Sibbett sit in the gallery wearing a business suit and glasses.44 Thoreen did not tell
government’s counsel what he was doing, nor did he get the court’s permission to make the
switch. 45
Throughout trial, Thoreen acted as though Mason were his client; he gave Mason a pad
on which to take notes, and the two of them conferred at counsel’s table.

46

When the district

judge referred to Mason as the defendant, Thoreen did not correct him and allowed the record to
show Mason’s identification as Sibbett.47 The gambit initially worked as two government
witnesses wrongly identified Mason as Sibbett.48 The switch was finally revealed when the
government rested its case in chief.49 While the judge let the government re-open its case,
eventually, Sibbett was convicted on all charges.50

653 F.2d 1332,1336 (9th Cir. 1981).
Id.
42
Id.
43
Id.
44
Id.
45
Id.
46
Id.
47
Id.
48
Id.
49
Id. at 1336-37.
50
Id. at 1337.
40
41

10

Workers’ Compensation Law Institute
119 of 414

Following the trial, the district court held Thoreen in criminal contempt for his conduct.51
The district court found Thoreen in criminal contempt because the Mason-Sibbett switch “was
imposed on the court and counsel without permission or prior knowledge; the claimed
identification issue did not exist; it disrupted the trial; it deceived the court and frustrated its
responsibility to administer justice; and it violated a court custom.”

52

The district court also

found that Thoreen violated three Washington ethics rules.53 Thoreen appealed to the Ninth
Circuit.54
Thoreen’s principal defense was that his conduct was a good faith tactic that fell within
the protected realm of zealous advocacy.55 He argued that as defense counsel he had no
obligation to ascertain the truth and could seek to confuse witnesses with misleading questions,
gestures, or appearances.56 The Ninth Circuit rejected this argument and stated that
misrepresentations to the finder of fact “[are] inherently obstructive because [they] frustrate the
rational search for the truth.” 57
Thoreen ignored the assertion that he unnecessarily delayed trial. 58 The court found that
Thoreen had unnecessarily wasted the court’s time when the government was forced to recall
two witnesses after the switch was revealed.59

Id.
Id. at 1338.
53
Id. (DR 1-102(A)(4), prohibiting conduct involving dishonesty, fraud, deceit, or
misrepresentation; DR 7-102(A)(6), prohibiting the creation or preservation of false evidence;
and DR 7-106(C)(5), mandating compliance with known local customs of courtesy or practice of
the bar or a particular tribunal absent timely notice of intended noncompliance).
54
Id.
55
Id.
56
Id. [For this argument, Thoreen cited United States v. Wade, 388 U.S. 218 (1967)].
57
Id. at 1340-41.
58
Id.
59
Id. at 1341-42.
51
52
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Finally, Thoreen argued that he could not be held in contempt because he did not intend
to hinder the court’s search for truth.60 Thoreen again ignored the assertion that he unnecessarily
delayed trial. 61
The Ninth Circuit did not accept this argument either, finding criminal contempt does not
require proof of evil motive or an actual intent to obstruct justice.62 An attorney’s intent may be
inferred in his actions to reveal a reckless disregard for his professional duty.63 The Thoreen
court affirmed the criminal contempt citation.64
The Thoreen example shows what can happen when courtroom tactics go wrong. It is
unclear whether Thoreen fully grasped the consequences his tactics would have when he decided
to employ the switch. It is certainly plausible that he thought such tactics were not just perfectly
acceptable, but brilliant. Surely, if someone watched such a thing unfold on their favorite TV
courtroom drama, they’d be delighted that the clever protagonist once again “pulled it off,” even
if the gambit was “unconventional.”
That is what makes discussions about zealous advocacy versus misconduct so important.
What one attorney might think is an ingenious tactic, sure to bring them praise for their skill,
might instead be uncivil, unprofessional, unethical, or in Thoreen’s case, criminal.
Professionalism has been held to require a lawyer to notify opposing counsel before
trying the case, knowing that opposing counsel did not think the trial was going forward, because
of pending settlement negotiations. That is what happened in a Georgia Supreme Court case,
where a lawyer’s overzealous representation in taking a divorce decree, knowing that the

Id.
Id.
62
See Id. at 1342. [quoting In re Kirk, 641 F.2d 684,687 (9th Cir. 1981)].
63
See Id. [quoting In re Farquhar, 492 F.2d 561, 564 (D.C. Cir. 1973)].
64
Id. at 1342-43.
60
61
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opposing spouse believed that the parties were negotiating to avoid court. In that case, the
husband’s attorney took an ex parte divorce decree without notice to opposing counsel. The
opposing spouse and her attorney had not filed an Answer to the Divorce Complaint, but had
been having conversations about trying to settle, documented by a letter confirming the
anticipated negotiations and resolution of the matter without the necessity of litigation. The
Georgia Supreme Court held that the offending lawyer’s conduct was unprofessional, and
reversed the divorce decree. Evanoff v. Evanoff, 262 Ga. 303 (1992).
Professionalism has been held to require an opposing attorney to give notice to an
unrepresented party that the case has been published on the trial calendar. That is what happened
in a Georgia Supreme Court case that found unprofessionalism by one of the lawyers, in not
giving notice of trial to an unrepresented party, the opposing spouse. In that case, the
unrepresented wife was known to be living in another state. While the trial calendar and notice
was published in the legal organ newspaper of the county where the court was located, no other
notice was given to the unrepresented wife. The husband’s attorney, taking advantage of the fact
that the unrepresented wife did not know the case had been published on the trial calendar, tried
the case in her absence, taking a judgment against her, including child custody. The Georgia
Supreme Court reversed the judgment, finding that the husband’s attorney had acted
unprofessionally in not notifying the unrepresented spouse that the case had been published on
the trial calendar, and trying the case in her absence.
IV. Workers’ Compensation Example Scenarios
Below is an example of a hypothetical situation one might encounter in the workers’
compensation practice. We will apply professional rules of conduct, case law, and civility codes
to this situation to determine if the actions are civil, professional, ethical, and legal.

13

Workers’ Compensation Law Institute
122 of 414

Claimant and Defense lawyer are at a mediation conference at the
Worker’s Compensation Board. After two hours of mediating, where the parties
started with a $200,000.00 demand, and a $5,000.00 initial offer, the
employer/insurer offers $50,000.00 and tells the mediator that “$50,000.00 is all
of their authority.” Employer/insurer’s counsel actually came to the mediation
with $55,000.00 in authority.
The mediator tells employee’s counsel about employer/insurer’s
$50,000.00 offer. Employee’s counsel talks to the employee, and the employee
tells his counsel that the minimum settlement he will accept is $55,000.00.
However, employee’s counsel tells mediator that his client will not take any less
than $60,000.00, and he asks if the employer/insurer’s counsel can contact the
adjuster for some additional authority.
Employer/insurer’s counsel makes a fake call to the adjuster and comes
back and tells employee’s counsel that all the authority he could get, even after
the telephone call with the adjuster, is $52,000.00.
Claimant’s counsel grimaces and goes back and talks to his client again.
This time claimant’s counsel says, “Ok, my client will take $55,000.00.”
Employer/insurer's counsel makes another pretend call to an imaginary adjuster
and comes back to the employee’s counsel and tells him that after a lot of effort,
he was finally able to get the adjuster to agree to $55,000.00.
Here, we have two main ethical questions: (1) employer’s attorney
misrepresenting their authority; and (2) employee’s counsel not accurately conveying their
client’s position. The attorneys taking these actions could themselves believe they are being
tactical.
Misrepresentation of Authority
According to the “Ethical Guidelines for Settlement Negotiations” published by the ABA
Litigation Section, “a lawyer must comply with the rules of professional conduct and applicable
law during the course of settlement negotiation…and must not knowingly make a false statement
of material fact (or law) to a third person [in the course of negotiating or conducting a
settlement].”

65

Though the ABA guidelines do allow for certain kinds of “puffery” or

ABA Section of Litig., Ethical Guidelines for Settlement Negotiations, §§ 3.3.1, 4.1.1 (2002);
http://www.americanbar.org/content/dam/aba/migrated/2011_build/dispute_resolution/settlement
negotiations.authcheckdam.pdf.
65
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“posturing” during settlement negotiations.66 Statements about a party’s willingness to
compromise or resolve a dispute, a party’s value placed on the subject of the case, the strength or
weakness of a party’s factual or legal positions or case, and a party’s goals or objectives all
qualify as allowable embellishments, not material misrepresentations, under Rule 4.1.67
Model Rule 4.1(a) states: “in the course of representing a client a lawyer shall not
knowingly…make a false statement of material fact or law to a third person.”68 In addressing
misrepresentations, comment 2 states that whether a statement is one of material fact “depends
on the circumstances” in which the statement was made.69 The comment gives a short list of
examples, but ultimately does not shed much light on whether a client’s settlement authority is a
“material fact.”
In two opinions, once in 1993 and again in 2006, the ABA has opined that
misrepresenting

one’s bottom line is a material fact, and as such it should not be

misrepresented.70 However, in some circumstances it may be appropriate to ethically decline to
answer what the client’s settlement authority is.71 Although the model rules prohibit this type of
misrepresentation, they are not binding authority in any state. One state, California, has even
gone so far as to explicitly allow it, stating, “[a]n intentional misstatement of a client’s ‘bottom
line’ is permissible posturing and is not an ethics rule violation…”72 Georgia has a professional

Id.; MODEL RULES OF PROF’L CONDUCT r. 4.1 cmt. 2 (“Under generally accepted conventions
in negotiation, certain types of statements ordinarily are not taken as statements of material fact.
Comments which fall under the general category of ‘puffing’ do not violate this rule.”).
67
Douglas R. Richmond, Lawyers’ Professional Responsibilities and Liabilities in Negotiations,
22 GEO. J. LEGAL ETHICS 249,249-50 (2009).
68
MODEL RULES OF PROF’L CONDUCT r. 4.1(a).
69
MODEL RULES OF PROF’L CONDUCT r. 4.1 cmt. 2.
70
ABA Comm. On Ethics & Prof’l Responsibility, Formal Op. 93-370 (1993); Formal Op, 06439 (2006).
71
ABA Comm. On Ethics & Prof’l Responsibility, Formal Op. 06-439 (2006).
72
Cal. Standing Comm. On Prof’l Responsibility & Conduct, Formal Op. 2015-194 (2015).
66
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conduct rule with similar language as the ABA model rule, but the state has not issued an
advisory opinion on this issue.73
Misstating settlement authority runs afoul of the ABA Model Rules of Professional
Conduct, but in the absence of any binding authority, it is allowable, and thus ethical, in Georgia.
Counsel Misrepresenting Clients’ Wishes
As discussed above, lawyers do have a duty to be honest and forthcoming, and a false
conveyance of the client’s wishes would likely run afoul of the same model rules. But does such
a conveyance violate the rules governing the attorney-client relationship?
An attorney’s primary duty is to their client.74 As part of this duty, the attorney owes their
client the duties of loyalty, candor, and fidelity.75 This duty applies to all matters including
litigation. Although lawyers retain apparent authority to make procedural and tactical decisions
through the existence of their attorney-client relationship, a lawyer cannot settle a client’s claim
without express authority from the client.76
In our situation it appears that employee’s counsel was making a tactical move in their
negotiations. But it is likely when they did so they were operating outside of their authority. If
this were the case, they can be sued by the client, and the scope of their authority will be
determined by the finder of fact.77

http://ethics.calbar.ca.gov/portals/9/documents/Opinions/2015-194%20 (120007)%20puffing%20in%20Negotiations%20FINAL%2012-29-15.pdf
73
STATE BAR OF GEORGIA, GEORGIA R. PROF’ CONDUCT AND ENFORCEMENT, Rule 4.1 (2001),
available at https://www.gabar.org/Handbook/index.cfm#handbook/rule289
74
Landry v. Base Camp Management, LLC, 206 So. 3d 921 (La. Ct. App. 1st Cir. 2016),
75
Lawyer Disciplinary Board v. Blyler, 237 W. Va. 325, 787 S.E.2d 596 (2016).
7 Am Jur 2d Attorneys at Law § 164 (citing Furstenfeld v. Pepin, 23 Neb. App. 155, 869
N.W.2d 353 (2015).
77
Id.
76
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V. Conclusion
Some might argue that the decline in civility among lawyers, and in litigation in
particular, is nothing more than a decline in civility among the population at large. However,
lawyers are urged to aspire to a higher calling, and set an example befitting of the unique role of
the legal profession. I remember Judge Thomas Camp, Judge, Fulton County State Court, now
deceased, who said on many occasions that “it doesn’t cost a nickel to be nice.” Besides, one
never knows when a reciprocal favor, even from an unlikely source, will be much appreciated.
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INTRODUCTION
Much has been said about “the opioid crisis,” “over-use,” “inappropriate use,” “overprescribing,” “abuse of prescription narcotics,” and other such terms. Every
newscast and each newspaper seems to have at least one feature headlining narcotic
medications.
While many if not most would agree that narcotic medications have a place in postsurgery recovery, providing relief for cancer pain, and certain other situations, such
medications may not be the best first option for someone who has suffered an injury.
Drug overdoses and drug-related illnesses are implicated in more than 200,000
deaths worldwide each year, and tobacco and alcohol are implicated in more. The
CDC has stated that on average 115 people per day die each day in the United states
from an opioid overdose – that’s almost 42,000 deaths per year. The White House
Commission of Combatting Drug Addiction and the Opioid Crisis reported that
number higher, at 142 deaths per day, and more than 560,000 during the period 1999
through 2015. Drug overdose deaths exceed the combined totals for gun homicides
and automobile accidents.
At a Community Forum sponsored by the FBI Atlanta Field Office and the FBI
Atlanta Citizens Academy Alumni Association on May 14, 2018, panelists indicated
that Georgia is in the top eleven states for opioid-related deaths, with some 55
counties exceeding the national average.
According to the office of Attorney General Chris Carr, in 2016 opioid-related
overdoses were responsible for 982 deaths in Georgia.

2
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A Pathological Form of Learning
A U.S. Surgeon General’s report released in November 2016 concluded that 21
million Americans have a drug or alcohol addiction, so that the addiction disorder is
more common than cancer. (Smith, Fran. “The Addicted Brain.” National
Geographic, September 2017.)
Addiction impacts brain functions that underlie desire, habit formation, learning,
cognition, and emotional regulation. “Addiction is a pathological form of learning,”
according to Antonello Bronci, a neurologist at the National Institute on Drug Abuse.
Addiction changes the brain so that highest priority is assigned to the addictive
substance – the addict craves it more than other interests such as health, work,
family, even to the expense of life. (id.)
In a study featured in the May edition of the American Academy of Orthopaedic
Surgeons’ magazine AAOS Now, North Carolina orthopedic surgeons concluded that
non-opioid pain management strategies were as effective in relieving pain for
shoulder replacement surgery patients as were opioids. Much like alcohol and
nicotine, narcotics have a certain “feel good” effect in addition to their pain-relieving
qualities. While medications such as ibuprofen, acetaminophen, and aspirin have
pain-relieving effects, they do not have the same “feel good” aspects that narcotics
can provide; thus once a patient has been treated with a narcotic medication, for the
same level of pain a non-narcotic pain reliever might not provide the same level of
relief.
The “Opioid Crisis” is not limited to prescription medications. For an addict,
prescription medications can lead to a descent into non-prescription drugs, whether
as black-market pills or street drugs. The black market price for prescription
3
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medications such as OxyContin and Percocet is quite high; the DEA has it at up to
$40.00 per pill, while a bag of heroin, on the other hand, can be $5.00.
Dealers mix heroin with other cheaper drugs – often fentanyl. This is not the same
fentanyl used in adhesive patches for cancer patients – it is often the far more potent
carfentanyl, used to tranquilize elephants, 10,000 times more powerful than
morphine. This substance can be deadly in tiny amounts.
Of course not everyone who takes a narcotic medication overuses it or becomes
addicted. One estimate is that one of every fifteen patients prescribed opioids may
become addicted. That translates to less than seven percent – so more than 93% of
patients do not become addicted to their prescription medications. However, the
international climate is such that medications containing opioids are being
increasingly scrutinized and might not be available options, and if they are available,
might not be preferred by either the patient or the physician, and possibly by neither.
People who have treated with these medications safely and effectively for years
might find themselves needing to change their treatment regimens to eliminate these
medications, for any number of reasons. People with newer injuries might be facing
a future in which a traditional avenue of treatment or management simply is not
available to them.
Reasonable and Necessary Medical Care
Employers are required to provide reasonable and necessary medical care and
treatment for compensable injuries. § 34-9-200(b)(2) provides as follows:
For all injuries occurring on or after July 1, 2013, that are not designated
as catastrophic injuries pursuant to subsection (g) of Code Section 344
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9-200.1, the employer shall, for a maximum period of 400 weeks from
the date of injury, furnish the employee entitled to benefits under this
chapter such medical, surgical, and hospital care and other treatment,
items, and services which are prescribed by a licensed physician,
including medical and surgical supplies, artificial members, and
prosthetic devices and aids damaged or destroyed in a compensable
accident, which in the judgment of the State Board of Workers'
Compensation shall be reasonably required and appear likely to effect
a cure, give relief, or restore the employee to suitable employment.
Medications provide relief. If certain medications historically used to provide relief,
especially in long-term or chronic pain scenarios, are removed from the equation,
what, then, are the alternatives? This is where things start to get really interesting
and considerably more complex.

IF NOT, THEN WHAT?
What constitutes “such medical, surgical, and hospital care and other treatment,
items, and services which are prescribed by a licensed physician… which in the
judgment of the State Board of Workers' Compensation shall be reasonably required
and appear likely to effect a cure, give relief, or restore the employee to suitable
employment?” There is no definitive answer to this question; like many things in
workers’ compensation, this question is likely to be highly case-specific. What is
“necessary and appropriate” probably will be dependent on specific medical
recommendations and, potentially, individual results.
It would not be feasible to cover all available alternative treatments. Below are a few
that have begun being discussed more recently in settlement negotiations.
5
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When parties settle a claim, in many cases future medical costs are included in the
settlement calculations, in one form or another. The costs of medications are
relatively easy to predict and calculate – how many refills, for how long, and at what
cost per refill. In the future, if we’re not talking about the costs of medications, what
costs might we be talking about?
Early in the claim, whether in the initial treatment stages with conservative care, or
following a surgery, it might be possible to approach treatment in ways that avoid
the pitfalls that can follow treatment with opioids – especially long-term treatment
with opioids. This doesn’t necessarily mean limiting pain relief options to
acetaminophen, aspirin, ibuprofen, etc. – it may mean those options plus other means
of providing enhanced or more complete relief, even if not the near-immediate relief
a narcotic medication can provide.
Traditional Alternatives
Steroid injections, physical therapy, and exercise are non-narcotic pain relief and
pain management options that are familiar to most as they have been part of
“mainstream” medical practice for many years.
Radiofrequency ablation and Botox injections are newer entrants on the scene. Only
a few years ago these treatments were widely considered experimental and
unproven, but more recently they have become more generally accepted.
Non-narcotic medications used in what might be called “off label” applications are
also used to enhance pain relief. For example, some anti-depressants and antianxiety medications are very effective in helping to manage pain and assist with
recovery.

The prescribing of these medications may not imply there is a

psychological facet to the treatment – the medications might be prescribed solely for
6
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pain relief reasons. If so, it is helpful to have a very clear statement from the
prescribing physician as to why the prescription is given and what the goals of
treatment with the medication are; otherwise, a vigilant claims examiner or defense
attorney is likely to flag that medication as a treatment for a non-accepted or nonrelated condition.
Clear explanations also increase the likelihood of patients taking the medication
appropriately – some people are very resistant to taking medications perceived to
treat psychological conditions but might be more compliant if there is a good
understanding of the non-psychologic treatment goals for that medication. “I don’t
need that because I’m not depressed” can be avoided as a detriment to recovery with
good explanations and understanding.
If a person is already treating for depression or anxiety, it is still possible to add
another medication to treat for pain. The medications might act upon the body in
different ways or in similar ways; for this reason it is imperative for a doctor to have
an accurate list of all medications a patient takes, both to allow layering of
appropriate medications and to prevent accidental overdoses or potentially
dangerous interactions of medications. Again, clear explanations in the medical
record of why a medication is prescribed, the condition it is intended to address, and
the treatment goals are helpful to avoid denial or delay of appropriate prescription
medication care.
Other Alternatives
Perhaps less accepted are some of the other “more natural” approaches to pain relief
and pain management, including chiropractic care, massage, acupuncture, dry
needling, and occupational therapy, among others.
7
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Chiropractic Care
Chiropractic means “done by hand” and is intended to optimize the function of the
body in order to promote and maintain health, restore movement, and relieve pain
without

the

use

of

drugs

or

surgery.

(https://www.activespineandsport.com/chiropractic/). Chiropractic adjustments are
intended to address mechanical components of bone and joint position and to restore
appropriate range of motion. Chiropractic adjustment can improve joint motion,
helping to decrease inflammation within the joint and encouraging healing of injured
tissues,

and

decreasing

the

inflammation

decreases

pain.

(https://www.thejoint.com/2017/08/23/3-alternatives-to-opioid-use-for-chronicpain).
Criticism of chiropractic care often cites serious flaws in the design, execution, and
reporting of studies that support chiropractic care; however, some 30 million people
elect chiropractic treatment each year. (https://saferlockrx.com/7-alternatives-toopioids-for-pain-management/).
Rehabilitative or Therapeutic Massage
Rehabilitative massage can help rehabilitate injuries and also help to reduce pain.
Massage can address tight muscles, weak muscles, and improperly trained muscles
by helping loosen tight muscles, increase blood flow to muscles, and possibly
triggering

the

release

of

natural

painkillers

within

the

body.

(https://www.thejoint.com/2017/08/23/3-alternatives-to-opioid-use-for-chronicpain). Massage can directly reduce inflammation, and by stretching, kneading, and
applying

pressure

can

relax

tightened

and

knotted

muscle.

(https://saferlockrx.com/7-alternatives-to-opioids-for-pain-management). Massage
8
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therapy can be used as an injury intervention for strains, sprains, spasms, even
broken bones. The therapist uses knowledge of physiology and anatomy to apply
specifically targeted pressure to improve blood flow to the injury site, break down
adhesions,

and

flush

swelling

to

promote

faster

healing.

(https://www.activespineandsport.com/therapeutic-massage).
Acupuncture
Acupuncture is based on traditional Chinese medicine and has been used in Eastern
medicine for many centuries. However, acupuncture is still met with skepticism by
many “westerners.” Trained practitioners use fine needles on very specific areas of
the body to provide pain relief and other benefits.
As an interesting aside, acupuncture as a drug-free treatment for pain and
inflammation has been used for years in the treatment of race horse injuries where
narcotic medications are strictly prohibited, and as part of vigorous training routines
for horses at elite levels. How and why acupuncture might work for horses is as
controversial among veterinarians as it is among medical doctors.
Dry Needling
Another treatment involving the use of needles is dry needling, also known as
intramuscular manual therapy or trigger point dry needling. However, unlike the
centuries-old practice of acupuncture, dry needling is a modern Western medicine
technique in which very thin needles are used to deactivate trigger points, relaxing
muscle spasms and inhibiting pain both locally and systemically. Nothing is injected
– the presence of the needle itself effects the treatment.

9
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TDN uses a small, solid filament needle which is inserted in a
contracted painful knotted muscle to create a local twitch reflex which
is both diagnostic and therapeutic as it is the first step in breaking the
pain cycle as research shows will decrease muscle contraction, reduce
chemical irritation, improve flexibility and decrease pain. When a
needle is inserted into muscle it will also produce a controlled lesion
and will cut between three to fifteen thousand individual muscle fibers.
The body considers the needle as a foreign invader and will activate the
immune system as a response. The cut muscle fibers also produce an
inflammatory reaction that your body will respond to not just locally
but all over the body to reduce inflammation systemically.
(https://www.activespineandsport.com/trigger-point-dry-needlingtdn/).
Dry needling is becoming more common and can be used alone or in conjunction
with physical therapy to promote both pain relief and healing after an injury.
Occupational Therapy
Occupational therapy is the use of assessment and intervention to teach a patient
better ways to carry out the normal activities of daily living. An occupational
therapist works with a patient to determine goals and develop strategies for achieving
those goals that are individually tailored to the physical needs and the daily activities
of the patient.
Occupational therapy is often provided for catastrophic injuries and almost never
provided for people with less than catastrophic injuries. However, an occupational
therapist can be helpful in teaching a patient how to accomplish daily life tasks in
10
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manners that lessen or eliminate pain, which will lessen the need for medication and
enhance the patient’s recovery. Something as simple as learning a specific way of
sitting up and arising from bed can make the difference between a day that starts
badly and a day that begins well for a back injury patient. Learning an adjusted way
to arise from a chair, or even how to choose an appropriate chair, can make a world
of difference for a knee injury patient. Training in individually appropriate lifting
and carrying techniques can hugely impact the daily life of a shoulder or arm injury
patient. Occupational therapy can lead to a better quality of life after injury.

COST CONCERNS
Two of the arguments against these types of treatment is that they can be expensive,
and they do not have permanent effects. Thus the treatment must be repeated on a
regular basis to maintain effective relief. The necessity of repeated treatments is a
complicating factor when one of these types of treatments figures into an employee’s
future medical needs at settlement time.
Further, the effectiveness of these treatments is subjective. Frequency of treatment
needs and the degree of relief provided vary widely and can be difficult to predict or
quantify.
For non-catastrophic cases, an employer’s responsibility to provide medical care is
of limited duration. Medical care is to be provided for up to 400 weeks for claims
arising on and after July 01, 2013. See O.C.G.A. § 34-9-200(a). As of July 10, 2017,
the Centers for Medicare & Medicaid Services (“CMS”) indicated that state-specific
statutes would be recognized, providing that submitters show that Medicare’s
interests have been protected adequately.

11
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CONCLUSION
For many years, medical treatment standards have included pain as a “vital sign”
along with breathing, blood pressure, heart rate, and temperature. Treatment wasn’t
considered properly effective unless it completely relieved pain.
Pain is both uncomfortable and inconvenient, and appropriate relief of pain is
absolutely necessary. Pills provide a convenient and relatively inexpensive method
of treatment, compared to therapies. However, over time, the actual cost of narcotic
medication can be much higher than the pharmacy bill would indicate.
It is impossible to say what the future will hold for non-opioid treatment of pain.
What is certain is that the days of repeated long-term prescriptions for high-potency
medications are coming to an end.
For long-term treatment of injuries, avoiding the use of narcotics for other than shortterm tapered use after surgery or acute injury can lead to a much healthier lifestyle
and overall better outcome for patients. Providing non-narcotic additional care can
lead to enhanced relief of pain and more complete recoveries without the side effects
and ancillary effects on the lives of patients and society as a whole that accompany
opioid-containing medications.

12
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RECENT APPELLATE DIVISION DECISIONS

Honorable Benjamin J. Vinson
Director
State Board of Workers’ Compensation
Atlanta, GA
Todd A. Brooks, Esq.
Swift, Currie, McGhee & Hiers, LLP
Atlanta, GA
Brian Buckelew, Esq.
Morain & Buckelew, LLC.
Atlanta, GA

Workers’ Compensation Law Institute
143 of 414

RECENT APPELLATE DIVISION DECISIONS

Continuous Employment
Case 1: Claim No. 2015-000937
The Employee was injured in a motor vehicle accident on an out-of-town work assignment. He
was traveling in a company vehicle driven by his co-worker brother while returning to Employerprovided lodging from a personal trip to visit a family friend at approximately 2:00 a.m. Sunday
morning. The Employee was traveling at that time in order to report for work five hours later.
The claim was denied because the accident, approximately two hours from the Employerprovided lodging, was not within the general proximity of the lodging. Ray Bell Construction Co.
v. King, 281 Ga. 852, 642 S.E.2d 841 (2007).

Horseplay
Case 2: Claim No. 2017-002836
The Employee, an elementary school crossing guard, was dancing with high school students near
her vehicle approximately 10 minutes before her shift began. One of the high school students
allegedly ran off with her keys. The Employee began to chase him when she lost her balance and
fell, sustaining an injury. The Board found that the injury did not arise out of her employment as
she was engaged in horseplay that escalated into the chasing incident at the time of the accident.

WC-240 Suitable Light Duty
Case 3: Claim No. 2013-002421
This accepted claim involves injuries sustained in 2012 to the Employee’s back and right hand. In
February of 2016, the authorized treating physician (ATP) issued light duty restrictions and signed
a light duty job description, which he found was suitable for the Employee. The Employee
performed the light duty position for two days before stopping due to allegations of increased
pain. The Employer/Self-Insurer petitioned the Board to suspend income benefits due to the
Employee’s unjustified refusal of the suitable light duty position. The Board agreed with the
Employer/Self-Insurer that the Employee was unjustified in refusing the suitable light duty job,
but the Employer/Self-Insurer did not present sufficient evidence of the job’s continued
availability to make a finding of continuing refusal of suitable light duty employment. Accordingly,
the Employer/Self-Insurer’s request to suspend income benefits was denied and the
Employer/Self-Insurer was granted a credit for the single day that it proved the light duty job was
available.
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Smoke Break
Case 4: Claim No. 2017-015371
The Employee worked as a cook for a day care business, an establishment that prohibited
smoking on its premises. The Employee took unscheduled smoke breaks on an adjacent
convenience store parking lot that was not owned or maintained by the Employer. While
returning from one of these unscheduled smoke breaks, the Employee tripped over a trailer hitch
and was injured. The Board undertook an extensive analysis regarding whether the injuries arose
out of and in the course of employment, ultimately finding that the injury, which occurred in the
course of a purely personal activity on property not owned or maintained by the Employer, was
not compensable.

Company-Sponsored Event
Case 5: Claim No. 2016-024708
Under the facts of this case, the Employee sustained serious injuries at an alleged companysponsored outdoor event held on property leased by an employee of the Employer. The Employer
disputed that the event was company-sponsored and proffered evidence that attendance was
not required, and no business was discussed. As the Employee did not meet her burden of
proving the accident occurred in the course of employment, the claim was denied.

Arising out of/In the Course of
Case 6: Claim No. 2016-038363
The Employee, a restaurant manager, was shot in a robbery in the garage of his residence upon
arriving home late at night after closing the restaurant. He resided with the restaurant’s owner
and a co-worker, both of whom were present during the robbery. Although they had arrived
home, the Employee presented evidence that he was required to continue his work by going
through receipts and inventory with the restaurant’s owner that evening. Accordingly, the
Employee satisfied his burden of proving the injury arose out of and in the course of his
employment.
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2015000937 Trial
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270 Peachtree Street, NW
Atlanta, GA 30303
www.sbwc.georgia.gov

A hearing was held on July 12, 2017, to determine the Claimant’s entitlement to workers’
compensation benefits.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
The stipulations of the parties establish that there is no issue as to applicability of the Act,
the jurisdiction of the Board, venue in Fulton County, coverage, average weekly wage of
$1,243.95 and notice.
The Claimant seeks an award of income benefits since November 2, 2014 and continuing
along with corresponding penalties for the late payment of income benefits. The Claimant
requests ongoing medical treatment and payment of previously incurred medical expenses.
The Claimant is currently being treated at Shepherd Pathways, a part of the Shepherd
Center (“Shepherd”) and he requests designation of Shepherd as the Authorized Treating
Physician (“ATP”). The Claimant also seeks an award of assessed attorney’s fees and
expenses.
The Employer/Insurer contend that the Claimant is not an employee, but rather an
independent contractor. The Employer/Insurer also argue that, even if the Claimant were
an employee, the Claimant was engaged in a personal deviation from employment and so
any injuries he sustained are not compensable under the Act.
1. Independent Contractor or Employee
An important threshold issue is whether or not the Claimant is an employee or independent
contractor.
The Claimant’s brother testified at the hearing. The Claimant’s brother testified that at the
time of the injury both brothers were employees, working for the Employer at a project
located on B.I., South Carolina.
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The Claimant and his brother lived in the metropolitan Atlanta area. At the time of the
injury, the Employer arranged and paid for hotel accommodations in Augusta,
Georgia while the brothers worked on B.I.
The Claimant’s brother said that ordinarily they used a family vehicle to get to and from
work, but their car was not working properly. The company owner testified that as a
personal favor, he permitted the brothers to drive a company van to Augusta and to the
work site since their own car was not up to the trip. The Claimant’s brother testified that
they transported company tools in the company van. Gasoline expenses for the company
van were reimbursed by the on-site manager.
Both the Claimant’s brother and the company owner testified that there was no written
independent contractor agreement.
The Claimant and his brother were to be paid on an hourly basis, not a set price per job, for
their work on the B.I. project.
While the Claimant and his brother both had several years of experience doing electrical
work, neither of the brothers were licensed electricians.
The work to be performed by the two brothers at the out of state B.I. work site was
exothermic welding. Neither brother had previously done exothermic welding. The B.I.
job required a skill set that neither of the brothers had previously learned and they had to
be taught how to do it.
The on-site company manager hired by the Employer to oversee the job site work testified
that he had to teach them how to do this type of exothermic welding work. After training
them, he continued to monitor their work for a while to be sure they were doing it
properly.
The unique nature of the exothermic welding not only required training the brothers on
technique but also exothermic welding required specialized tools. The Employer provided
those specialized tools.
The on-site manager overseeing the Employer’s part of the contract was himself a
contractor. At this job site he was under contract with the Employer to oversee the project
for the Employer. The company’s on site project manager trained the brothers to do their
job. The company’s on site project manager was responsible for coordinating the times
and days that the work could be performed with the general contractor and with the B.I.
company where the work was done.
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The Employer secured and paid for the hotel in Augusta, Georgia where the brothers
stayed.
The Employer was a subcontractor working with a general contractor responsible for the
B.I. project. For that contract, the Employer was a party to an agreement with the general
contractor. One part of that agreement with the general contract was an obligation of the
Employer to assure that any subcontractor used by the Employer have their own workers’
compensation insurance in effect. The company owner acknowledged that he did not
require the brothers to provide proof of or to obtain workers’ compensation insurance.
2. Discussion of Independent Contractor Issue
There was no written contract designating the brothers as independent contractors. The
company had to train the brothers to do the exothermic welding they were expected to
perform on site; they did not previously have the skills to perform this work. The work
required specialized tools which the brothers did not own and which needed to be provided
to them. Additionally, the brothers were not licensed electricians. They were paid on an
hourly basis and not paid by the job. I find that the brothers were employees and not
independent contractors. See O.C.G.A. §34-9-2.
3. Background of the Claim
Having found that the brothers were employees and not independent contractors, the
events that led to the injury now must be examined. Ordinarily the brothers drove a
personal vehicle to any job site. However, prior to the trip to the out of state project, there
were car problems and the company owner provided a company vehicle. The brothers
carried company tools to the work site in the van. These tools were in the van at the time
of the motor vehicle accident that gives rise to this claim.
The B.I. project was an “odorization project”. The B.I. company was a major supplier of
natural gas and had two pipelines in the ground. The federal government determined that
the natural gas in the pipelines did not “smell enough like rotten eggs” and the project was
to tap into the gas pipeline to inject odor. The portion of the work to be done by the
Employer was to provide conduit for control wires and grounding.
The brothers arrived in Augusta on Thursday, October 30, 2014 and they worked on site at
B.I. on Friday, October 31. Work was scheduled to continue the next day on Saturday.
The Employer’s on site manager testified that on Saturday they all showed up on the job
site at 7 a.m. only to be told they could not work due to rain. Whenever possible for out of
town projects, if work can be done over the weekend, they work.
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There is a question whether work on Sunday was permitted and, if not, whether that
message was communicated to the two brothers.
The Claimant’s brother testified that he was in their hotel room when the Employer’s on
site manager called to talk about work on Sunday but he could not hear what the
Employer’s on site manager said. After the call concluded, he and his brother spoke. His
brother told him that they were going to be on call to work on Sunday, if it did not rain.
This would mean reporting to the job site at 7 a.m. on Sunday just as they had done on
Saturday.
This is disputed. The on-site manager testified that on Saturday during that call, he told
the Claimant that there would be no Sunday work.
4. The Trip to and from Lancaster, South Carolina
The Claimant’s brother had made a friend at a faith based camp some years ago and they
kept up the friendship over the years. The friend had become a friend to both brothers.
The two brothers stayed at the hotel room on Saturday during the rain out day. That
evening they drove the company van from their Augusta, Georgia hotel to Lancaster,
South Carolina to visit their friend.
The Claimant’s brother testified that he told the company owner that they planned to visit
a family friend prior to their driving the van to Lancaster, South Carolina for that visit.
The company owner acknowledged he was aware the van might be used to visit a family
friend, although he also said that he was unaware how far away this friend lived.
The van they drove to and from Lancaster had company tools in it during the trip.
When the brothers arrived at Lancaster than night, they had a bonfire and ordered pizza.
Some of the participants at the bonfire drank beer but the Claimant’s brother, who was the
driver for the return trip at the time of the accident, did not drink any alcohol. Both the
brother and the family friend testified that he did not drink. I found the Claimant’s brother
to be a very truthful and credible witness.
The Claimant and his brother left Lancaster around 2am on Sunday morning and began the
drive back to their Augusta, Georgia lodging. During the return trip, the Employee’s
brother went off the road, there was a crash. The Claimant was ejected from the car during
the resulting accident and severely injured. Disability is not disputed.
The Claimant’s brother testified that they were driving back the early hours of Sunday
morning because they were expected to report for work at 7 a.m. The Employer’s site
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manager testified that he would have wanted to work on weekends, and work seven days a
week. When there was an out of town project, generally they work seven days a week.
However, he added, the B.I. project safety manager did not want to work on Sunday.
The Employer’s on-site manager testified about his recollection of the Saturday telephone
call with the Claimant. The Employer’s manager testified that he told one of the brothers
that Sunday work would not be permitted. He did not recall what time of day the call was
made, nor did he remember with whom he spoke. His testimony on this point was
uncertain as to details and not particularly credible. I found the Claimant’s brother
credible that following the call, his brother said to be ready on Sunday to work, weather
permitting. I did not find the Employer’s on-site manager credible on the Saturday
telephone call.
The site manager’s own time cards reflected work on some Sundays during the following
weeks after the accident. While he did not actually work the Sunday of the accident, the
site manager had gone to be with the Claimant’s family at the hospital and he dealt with
the practical repercussions of the accident on that Sunday.
I did not find the manager’s testimony that he told the Claimant that Sunday work was
cancelled to be credible. Before the hearing, the Claimant’s attorney sought the name of
the on-site safety manager, and the Employer’s on-site manager could not even recall the
B.I. safety manager’s name. Yet he somehow could recall specific details about a
telephone call he made on a particular Saturday and work schedules on a specific Sunday.
Their friend from Lancaster testified that he offered to let them stay overnight.
Additionally the Claimant’s mother testified that at the hospital, the Employer’s on site
manager told her that they would have worked on Sunday if it did not rain. I find that the
Claimant and his brother were driving back to work late at night from Lancaster instead of
staying overnight at their friend’s house because they thought they were on call to work
Sunday and had to be at work at 7:00 a.m.
5. Distance between Accident and Hotel and/or Work Site
There is an evidentiary issue concerning admitting certain online maps into evidence. The
Claimant’s brother testified that they were about two hours away from the hotel when the
car crash occurred. Their plan had been to go to the hotel and sleep a few hours until they
had to report to work at 7:00 a.m.
The on-site manager testified that it took him one and a half hours to drive from the hotel
to the hospital in Columbia in the early morning hours.
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The accident occurred outside of Columbia, South Carolina. The Claimant was
transported to a hospital in Columbia for treatment. The Claimant’s brother testified that
they were about two hours away from the hotel at the time of the accident and his evidence
was persuasive. The Employer’s on-site manager testified that it took him an hour and a
half to drive in the early morning hours to the hospital from the hotel and his evidence was
persuasive. I find the injury took place two hours away from the Employer provided
lodging. There is also no dispute that the lodging was in Georgia, and the collision was in
South Carolina.
The Employer/Insurer also proffered certain Google Maps information. While the
proffered Google Maps information has been considered, it is noted that the most
persuasive evidence was provided by actual drivers and the undisputed fact that the crash
occurred in a different state than the lodging.
6. Injury Arising Out of and in the Course of Employment
In Ray Bell Construction Co. v. King, 281 Ga. 852, 642 S.E.2d 841 (2007) a construction
supervisor had company provided housing near a job site. He used his company vehicle to
move some personal furniture to a storage shed and while he was traveling back from the
shed in Alamo, Georgia to the company housing in Fayetteville, Georgia near the job site
in Jackson, Georgia, he was involved in a collision and died as a result of the accident.
The Supreme Court of Georgia determined that it did not matter that the deceased was
traveling back to his hotel in Fayetteville instead of the job site in Jackson. Consequently I
hold that a collision that occurred on the way back to the lodging rather than the work site
may certainly be compensable. While I further find that the brothers were under the
impression that they needed to be on call to work on Sunday, it is also not determinative
even had Sunday work been cancelled.
In Ray Bell, the fatal accident was in the county adjacent to the county where the hotel was
located. Holding that the deceased worker “sustained his injuries within the general
proximity of the Fayetteville/Jackson area, the place where he was employed to be at a
time he was employed in that general proximity” the Supreme Court of Georgia
determined that the deceased worker was in continuous employment since he was in
Employer provided lodging, and also that the fatal collision had in the
“Fayetteville/Jackson area”.
The burden of proof is on an Employee to establish that there was an injury arising out of and
in the course of his employment. King v. Liberty Mutual Insurance Company, 126 Ga. App.
550, 191 S. E. 2d 346 (1972).
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The Claimant urges that the fact that the brothers were on the return trip is sufficient.
According to the Supreme Court of Georgia in Ray Bell, the injured worker who has
turned back and is also injured within the general proximity of the Employer provided
lodging is covered. I conclude that simply being on the return portion of a personal
journey is not sufficient under Ray Bell, and being a two hour drive away from lodging is
not within the “general proximity” of the lodging. Continuous employment allows a
worker to be returning from a personal mission and still be covered under the Act, should
he be injured within a reasonably appropriate geographic area near lodging or work.
While the great sadness of a young man suffering life altering injuries is certainly
acknowledged, I am forced to conclude that an accidental injury did not take place within
the “general proximity” of the Claimant’s Employer provided lodging. As a consequence,
I find that the Act does not provide for the relief that the Claimant requests.
AWARD
The Claimant’s request for income benefits, medical treatment and assessed attorney’s fees
is denied.

IT IS SO ORDERED, this the 28th day of August, 2017.
STATE BOARD OF WORKERS'
COMPENSATION
This order has been electronically signed and
approved
MEG HARTIN
ADMINISTRATIVE LAW JUDGE
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This appeal by the Employee is before the Appellate Division for review of an award by Judge
Hartin, dated August 28, 2017. No cross-appeal was filed in this case. This appeal was heard
by the Appellate Division on October 26, 2017. After a review of the record as a whole, as well
as the arguments presented, the Appellate Division now adopts the findings of fact, conclusions
of law and award of Judge Hartin as its own.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
After a review of the record as a whole, we find the administrative law judge was, in this case, in
the best position to determine the credibility and weight of the evidence in the record. See
Johnson v. Weyerhaeuser Company, 231 Ga. App. 627, 499 S.E.2d 916 (1998); Metro Interiors,
Inc. v. Cox, 218 Ga. App. 396, 461 S.E.2d 570 (1995); Coats & Clark, Inc. v. Thompson, 166 Ga.
App. 669, 305 S.E.2d 415 (1983). Consequently, as to the enumerations of error and arguments
presented by the Employee, we find no error with the administrative law judge’s award.
Therefore, the findings of the administrative law judge in this matter are hereby accepted by the
Appellate Division as such findings are supported by a preponderance of competent and
credible evidence contained within the record in review. See O.C.G.A §34-9-103 (a). The
Appellate Division adopts the conclusions of law of the administrative law judge as such reflect
an appropriate application of the Act to the findings of fact.
AWARD
Based upon the foregoing, the Appellate Division adopts the award of Judge Hartin, dated August
28, 2017, as its award.
IT IS SO ORDERED, this the 09th day of November, 2017.
Concurring: Judge Elizabeth D. Gobeil and Judge Benjamin J. Vinson.
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STATE BOARD OF WORKERS' COMPENSATION
This award is electronically signed and approved
Frank R. McKay
Presiding Judge
Appellate Division
/gj
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The foregoing claim was heard on June 28, 2017 in Valdosta, Lowndes County, Georgia upon the request
of the Employee for determination of all O.C.G.A. 34-9 issues with respect to an accident date of January
11, 2017. Employee was seeking temporary total disability benefits from the date of the accident and
continuing, medical and assessed attorney’s fees. The transcript was filed on July 17, 2017 and both
attorneys filed briefs by August 8, 2017. I have considered all the testimony taken at the hearing, all the
documentary exhibits admitted at the hearing and I find as follows:
FINDINGS OF FACT
1. On January 11, 2017, Employee was in the general employee of the Employer earning an average
weekly wage of $126.52. Employer had coverage under the Workers’ Compensation Act subject to the
jurisdiction of the Workers’ Compensation Board. Employer had proper notice. Venue is proper. The
parties have stipulated the foregoing findings of fact. Employer would not stipulate to the accident arising
out and in the course of Employment.
2. Employer began working for the Employee August 6, 2008 as a crossing guard whose duties included
escorting children across school crossing zones, placing signs, closing off streets to through traffic during
heavy school traffic hours, directing school traffic and buses in the main traffic and directing vehicles to
maintain a smooth flow of traffic. On January 11, 2017 Employee was assigned as a school guard at an
Elementary School.
3. Employee testified that she is a youth minister and ministers with high school age children. She
testified as a crossing guard she has to interact with kids and has to be sturdy or firm because the kids
have problems and stuff and that sometimes they like to talk to her so she combines her job of school
crossing guard and minister.
4. Employee testified that approximately 10 minutes before the children would come out from the
elementary school and need to be assisted across the street that she began talking and dancing with some
high school students. She testified that she was dancing with some girls and another guy when E who she
thought was in the 9th grade and not really from the area snatched her keys and run off and she went to
retrieve her keys. She testified that she did not want him to have her keys all night long in that area and
she did not know where he lived so she tried to retrieve her keys from him and when she went after him
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she had no idea that he had thrown the keys down and when she reached him she lost her balance and fell
injuring her right elbow and right shoulder.
5. After reporting her injury she was treated on January 12th she was seen at South Georgia Medical
Center Emergency Room. Employee was put in a shoulder immobilizer, advised to keep affected area
elevated and she testified they told her to stay out of work. She was to see an orthopedic on Tuesday. Xray of her right shoulder show that there was no acute dislocation but an irregularity of the tubrosit that
initially they felt was degenerative change but after discussion with another doctor the other doctor stated
there was point tenderness over the area and it was consistent with acute non-displaced fracture.
6. Employee began treatment with Dr. Kendrick on January 17, 2017. Employee complained of left
shoulder pain and stated that her right shoulder had not improved since her initial injury. A clinical
examination showed that she was tender over the fracture site and it was recommended she be placed in
the shoulder immobilizer for continued support and stabilization. She was instructed not to use her right
shoulder and to follow-up. Employee was seen again on January 31st and it was noted she should remain
in the immobilizer for continued support and stability and a CT scan of the left shoulder was
recommended. Employee was seen again February 14th and it was noted that physical therapy was
warranted and that she was undergoing routine healing. On March 9th it was recommended that she began
to work on ROM and it was explained that her healing process was slowed due to her diabetes. On April
6th it was noted that Employee’s stated her symptoms have improved significantly and she presented
without any protective or assisted devices. She continued to treat with Dr. Kendrick through April 6th at
which time Dr. Kendrick noted she was seen to excuse her from work and as to work status she was
unable to work at that time as MMI had not yet been reached.
7. Employee testified she was unable to work because she not able to drive with right shoulder problem.
She testified that couldn’t direct traffic. She was in a lot of pain. She had previously testified that the
only thing that kept her from going to work because she wasn’t able to drive. She testified that she did
work at a part time job she had had with older lady that she sat with. She testified that her husband drove
her back and forth to her work and that that the person she sits with son drives him back and forth to the
doctor. She testified that she did not begin working again for the lady she sat with until approximately the
end of April. She testified that she previously applied for social security and been denied and that she had
been disabled for quite some time due to back surgery in 2012 with left her with a sciatic nerve.
8. Based upon the evidence presented I find that Employee was disabled from working at her regular duty
job through the end of March 2017 but had been capable of working at her job since April 1, 2017.
9. Employee argues that her injury arose out of and in the course of her Employment and further that she
was not engaged in horseplay. Employee argues that although she had been dancing with a student s she
was not injured while dancing but injured when someone grabbed her car keys and began to run. She
argues that her status as to what she was doing changed when she had to get her keys.
10. Based upon the evidence presented I find that although Employee’s injury arose in the course of her
employment it did not arise out of her employment. The evidence shows that Employee was not doing
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anything beneficial which was a part of her job when she began dancing with the students. It is further
noted that her original description of the accident when she was receiving medical treatment that states
she was running and playing with some children when she fell. Employee is arguing that her employment
caused her to interact with students in the community does not extend to her actions of dancing and
playing around with high school students. Officer G who observed Employee chasing 2 boys and falling
gave a statement stating that Employee stated she was ok after she fell and was playing with the kids.
11. Based upon the evidence presented I find that Employee’s accident and injury did not arise out of her
employment and that she was engaged in horseplay and that time the accident occurred therefore her
claim is denied.
CONCLUSIONS OF LAW
1. This Employee’s accident did not arise out of the course of her employment and she was engaged in
horseplay at the time of the accident which would prevent her from having a compensable claim.
O.C.G.A. 34-9-1, Knight v. Liberty Mutual Insurance Co. 141 Ga. App 409 (1977).
AWARD
Wherefore based upon the foregoing Findings of Fact and Conclusions of Law Employee’s claim is
hereby denied.

IT IS SO ORDERED, this the 24th day of August, 2017.
STATE BOARD OF WORKERS' COMPENSATION
This order has been electronically signed and approved
WILLIAM CAIN
ADMINISTRATIVE LAW JUDGE
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This appeal by the Employee is before the Appellate Division for review of an award by Judge
Cain, dated August 24, 2017. No cross-appeal was filed in this case. This appeal was heard by
the Appellate Division on October 17, 2017. After a review of the record as a whole and the
arguments presented, the Appellate Division now adopts the findings of fact, conclusions of law
and award of Judge Cain as its own.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
After a review of the record as a whole, we find the administrative law judge was, in this case, in
the best position to determine the credibility and weight of the evidence in the record. See
Johnson v. Weyerhaeuser Company, 231 Ga. App. 627, 499 S.E.2d 916 (1998); Metro Interiors,
Inc. v. Cox, 218 Ga. App. 396, 461 S.E.2d 570 (1995); Coats & Clark, Inc. v. Thompson, 166 Ga.
App. 669, 305 S.E.2d 415 (1983). Consequently, as to the enumerations of error and arguments
presented by the Employee, we find no error with the administrative law judge’s award.
In addition to the foregoing, we find that a preponderance of the competent and credible
evidence in the record shows that the Employee was injured when she chased a high school
student and fell. Just prior to this incident, the Employee had been dancing with other students
near her car. Although the Employee testified she was no longer playing when her keys were
taken, the greater weight of the evidence shows that the horseplay escalated into the chasing
incident. She was not assisting elementary school students or directing traffic at this time;
indeed, she left her post when she chased after the high school student. We find that her injury
was not the result of any risk associated with her employment, and her conduct just prior to the
accident invited or encouraged the horseplay.
Therefore, the findings of the administrative law judge in this matter are hereby accepted by the
Appellate Division as such findings are supported by a preponderance of competent and
credible evidence contained within the record on review. See O.C.G.A §34-9-103 (a). The
Appellate Division adopts the conclusions of law of the administrative law judge as such reflect
an appropriate application of the Act to the findings of fact.
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AWARD
Based upon the foregoing, the Appellate Division adopts the award of Judge Cain, dated August
24, 2017, as its award.
IT IS SO ORDERED, this the day of , .
Concurring: Presiding Judge Frank R. McKay and Judge Benjamin J. Vinson.

STATE BOARD OF WORKERS' COMPENSATION
This award is electronically signed and approved.
Elizabeth D. Gobeil
Judge
Appellate Division
/ltc
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STATEMENT OF THE CASE
Based upon applications of the Employee and the Employer/Self-Insurer, a hearing was held
in Atlanta, Fulton County, Georgia on March 9, 2017 to determine whether the Employee’s
injuries are catastrophic, and whether the Employee unjustifiably refused suitable
employment, in connection with a compensable accident on March 20, 2012. The
Employer/Self-Insurer contends that, as of April 5, 2016, the Employee unjustifiably refused
to continue work at a suitable light duty job that had been approved by the authorized treating
physician. The Employee disputes that she unjustifiably refused suitable employment, and
contends that her injuries are catastrophic.
As detailed below, I find that except for one day, the
Employer/Self-Insurer’s contention that the Employee
employment. There is no evidence that the suitable job
Employee. I also find that the evidence does not support
injuries are catastrophic.

evidence fails to support the
unjustifiably refused suitable
has remained available to the
the Employee’s claim that her

ISSUES
Whether the Employee unjustifiably refused suitable employment? Whether the Employee’s
injuries are catastrophic?
FINDINGS OF FACT AND CONCLUSIONS OF LAW
Based upon the stipulations of the parties, a consideration of all admissible evidence, and
having observed the witnesses at the hearing, I find as fact and conclude as matters of law the
following:
1. I find, and the parties stipulate to the following: that the Employee sustained compensable
injuries to her back and right hand on March 20, 2012, which arose out of and in the course
of her employment; that temporary total disability (TTD) benefits, at the weekly rate of
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$500.00, were paid for the period December 29, 2012 through January 28, 2016, at which
time benefits were converted/reduced to temporary partial disability (TPD) benefits at the
weekly rate of $334.00; that the average weekly wage is $1,482.78; that venue is in Gwinnett
County, Georgia; that the Employer/Self-Insurer is subject to the Act; that the Employee’s
last day of regular duty work with the Employer was on December 29, 2012; that the
Employee’s last day of light duty work was on April 4, 2016; and that Dr. Tapan Daftari is
the primary authorized treating physician. Although the Employee had not listed her request
for additional TTD benefits for the period January 28, 2016 and continuing on her hearing
request, the parties stipulated that the TTD request for this period was appropriate as a
hearing issue.
2. The Employee has a date of birth of November 9, 1956, and is currently 60 years of age.
She began working for the Employer in May 2009. The Employer provides in-home health
and hospice care, and case management services. The Employee has worked as a staff nurse,
an adult and pediatric hospice nurse, and, during the year before her accident, she worked as
the Clinical Manager for Pediatric Hospice. Her duties as a pediatric hospice manager
included admitting patients into the hospice program, seeing patients in the hospital, visiting
and assessing patients in their homes, providing patients with medications, ordering supplies,
and being with families and terminal patients in their homes. As a part of her job, the
Employee visited three patients per day in their homes, and drove 100 to 200 miles per work
day. The March 20, 2012 accident occurred when the Employee was leaving the home of a
patient, and fell as she was walking down stairs at the front of the house. The Employee fell
to the ground, and sustained multiple injuries.
3. Emergency medical care was received from Physicians’ Immediate Med, where the
Employee was treated for injuries to her back, right hand, right elbow, hip, right ankle, right
knee, and right thigh, with abrasions and bleeding noted on her right wrist, forearm and
elbow. Diagnoses were made of multiple contusions, back strain, and right-sided sciatica.
For her upper extremity injuries, the Employee began treating with Dr. Scott Levere, who
made diagnoses of right long metacarpophalangeal sprain/strain, and lumbar radiculopathy.
EMG/nerve conduction studies, completed on May 1, 2012, had abnormal results, and noted
possible right sacroiliac joint radiculopathy, and bilateral peroneal neuropathy. A lumbar
MRI scan, completed on May 3, 2012, confirmed an L5-S1 disc extrusion at the S1 nerve
root, and multilevel lumbar spondylosis, with stenosis at L2-3 and L4-5. Dr. Levere treated
the Employee conservatively with epidural steroid injections, rehabilitation, and medication,
and referred the Employee to Dr. Daryl Figa for treatment of her back condition. Dr. Figa
noted the results of the lumbar MRI, and made diagnoses of a herniated disc at L5-S1, and
lumbar radicular syndrome with discogenic radiculopathy. The doctor prescribed treatment
of S1 transforaminal epidural steroid injections, rehabilitation (with emphasis on the
lumbosacral), stabilization exercises, selective nerve root blocks, and facet joint injections.
By November 2012, the Employee was complaining of worsening back symptoms, and had
experienced no improvement from the conservative treatment.
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4. In December 2012, the Employee began treating with Dr. Tapan Daftari, as a surgical
consultant for her back injuries. After a repeat lumbar MRI scan confirmed severe spinal
stenosis at L4-5 and a herniated disc at L5-S1, Dr. Daftari, along with Dr, Charles Wyble,
performed a series of back procedures. In February 2013, during several days of
hospitalization, the Employee underwent a two-level anterior retroperitoneal at L4-5, a
discectomy and fusion with PEEK cage and screw stabilization at L5-S1, an anterior lumbar
discectomy with decompression and removal of free fragment discs, an anterior lumbar
interbody fusion at L4-5 and L5-S1 with instrumentation, PEEK interbody cages at L4-5 and
L5-S1, decompressive lumbar laminectomy and foraminotomy at L4-5 and L5-S1, and a
posterolateral spinal fusion at L4-5 and L5-S1, with pedicle instrumentation at L4-S1.
5. Over the course of the next 22 months, to December 2014, the Employee continued to
treat with Dr. Daftari for her back condition, and with Dr. Levere for her right wrist/hand
condition. The back symptoms were severe but improving, with radiation into the right leg.
A lumbar CT scan, completed in May 2013, noted that the surgery hardware was in place,
with probable recess stenosis at L3-4, and an annular bulge at L2-3, with significant neural
compromise. Dr. Daftari made a diagnosis of right sacroiliac (SI) joint dysfunction, for
which the Employee underwent SI joint injections, and an SI joint arthrogram. Dr. Daftari
also determined that the Employee was experiencing possible irritation from the surgical
hardware despite it being in place. Bilateral hardware blocks were administered in March
2014, and surgical removal of the posterior bars and bilateral screws was completed in July
2014. The metal plates and screws in the interbody spaces remained in place. With regards
to the right wrist/hand, the Employee continued to complain of persistent pain, which Dr.
Levere characterized as chronic. Following additional diagnostic testing of the right wrist,
Dr. Levere made diagnoses of internal derangement, and a partial scapholunate ligament tear,
for which he performed arthroscopy surgery and debridement in December 2014.
6. In January 2015, Dr. Daftari concluded that the Employee would not be going back into
full-time nursing, and he released her to return to work for up to six hours per day, at
sedentary duty work level, with the ability to alternate positions. By the time of the April
2015 visit, however, the Employee was back on an “unable to work” status, and was
complaining of severe spasms every two to three days. To confirm the Employee’s work
capabilities, Dr. Daftari ordered a functional capacity evaluation (FCE), which was
completed on May 20, 2015. The evaluation confirmed that the Employee gave a consistent
effort, and that she was capable of returning to work at the “sedentary” physical demand
level, with occasional (0-33%) lifting up to a maximum of 10 pounds. The FCE report also
mentioned that during the evaluation, the Employee reported pain levels at 7/10 (with 10
being the most severe pain), and she took frequent breaks to sit and rest due to pain and low
back tightness. The Employee, during the evaluation, was able to sit for up to 30 minutes
before she needed to stand up, and she was able to stand and walk for about 20 minutes
before she needed to sit. The Employee had the most difficulty climbing steps, climbing the
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ladder, and lifting from floor to waist level. On July 14, 2015, Dr. Daftari concluded that the
Employee had permanent restrictions based on the FCE finding of sedentary duty. Dr.
Daftari assigned the Employee a 25% whole body permanent impairment rating, and opined
that the Employee had reached maximum medical improvement. For ongoing treatment, Dr.
Daftari noted that pain management care would be necessary if the Employee required
narcotic medications.
7. Following the Employee’s right wrist surgery, her symptoms slowly improved, with less
pain and swelling. On March 25, 2015, Dr. Levere noted that the Employee was doing well,
and that she had reached maximum medical improvement. The Employee was assigned a
permanent impairment of 0%, and was released to return to regular duty work as it relates to
the right wrist.
8. On February 2, 2016, Dr. Daftari approved a light duty job description that had been sent
by the Employer/Self-Insurer. The job was titled “Hospice Light Duty,” and involved
supporting the hospice team with a variety of clerical functions, including answering the
telephone. Physically the job description noted constantly pushes, pulls, and lifts objects less
than 10 pounds; constantly performs simple, moderate, and difficult manipulative and gross
body coordination skills, such as writing and typing documents; constantly performs tasks
such as keyboard skills; and occasionally moves and traverses and/or remains in a stationary
position to access function of the position. As a part of the Physical Requirements, the job
description stated that reasonable accommodation could be made to enable people with
disabilities to perform the described essential functions. It should be noted that parts of the
job description were marked with a marker and are not legible. On the Fax cover page, Dr.
Daftari wrote additional restrictions of “Allow to change positions while sitting,” and “May
need to start 4-6 hrs. a day to increase stamina.”
9. The Employee returned to Dr. Daftari on February 16, 2016, with complaints of persistent
back pain that she rated at an 8/10 pain level. Permanent restrictions were reiterated based on
the sedentary results of the FCE. In addition to the 10-pound maximum lifting level, the
sedentary work definition, as noted in the Worklink return to work notice, included
occasional lifting and/or carrying of such articles as dockets, ledgers and small tools, with a
certain amount of standing and walking being necessary. On March 2, 2016, Dr. Daftari
again approved the same Hospice Light Duty job that he approved a month earlier. On the
fax cover sheet he added “No constant sitting >1 hr.,” “No constant standing >1 hr.,” and
“allow ability to change positions every hour.”
10. On March 21, 2016, the Employer/Self-Insurer offered to the Employee the Hospice
Light Duty job that had been approved on March 2, 2016, with a return to work date of April
1, 2016. The Employee reported to the light duty job as scheduled, and testified that it took
her an hour to drive the 32 miles from her home to the job location. The Employee was
permitted to sit or stand at any time throughout the work day, and she was assigned a
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computer desk on wheels that could be raised and lowered. She was also provided with a
headset, and an anti-fatigue floor mat to stand on. The duties actually assigned to the
Employee included answering phone calls at a nursing station, doing patient satisfaction
surveys, doing scheduling for home health aides, and ordering supplies. All the jobs could be
performed at the nursing station, and at the computer, sitting or standing. JN, the Employer’s
Health Nurse, testified that it was noted in the paperwork that the Employee was to sit and
stand two different times within every 30 minute period. According to JN, the Employee
expressed her belief that the FCE stated that she could only work six hours per day rather
than eight, and when asked by a co-worker if she was coming back to work, the Employee
responded that she was only going to be there for the day. The Employee testified that her
return to work was “rough,” and that her symptoms increased throughout the day and became
severe. The Employee testified that she could not take any of the prescription pain
medication because she had to drive to and from work, and the over-the-counter medications
did not help. The Employee testified that she also could not lie down to relieve her
symptoms. Although the Employee testified that Dr. John Porter had told her not to drive
while taking her prescription pain medication, in her deposition the Employee admitted that
neither Dr. Daftari nor Dr. Porter had told her not to drive while taking the medication. It
should also be noted that at the time the Employee returned to her light duty job on April 1,
2016, she had not yet seen Dr. Porter, with whom her first visit was not until a month later,
on May 2, 2016.
11. The Employee testified that after the first day of light duty work, her back was in severe
pain, and that it took her two hours to drive home. She returned to work on Monday April 4,
2016, and contends that she was feeling terrible all day because she was not able to take any
of her prescription pain medication. The Employee also contends that she did not wear her
arm brace because she could not type with the brace on. The Employee completed her shift
on April 4, but did not return to work on April 5, as she was scheduled. According to the
Employee, she did not return to work because she did not want to be in more pain, and she
did not want to drive and be in much pain again. JN testified that she was not aware of any
complaints that the Employee made about difficulties in performing the light duty work on
April 1 or April 4.
12. On May 2, 2016, the Employee, on referral from Dr. Daftari, began treating with Dr.
Porter for pain management care. The Employee reported to Dr. Porter that she had not been
able to continue working at the light duty job because of the amount of sitting necessary
during her commute, as well as the sitting that she had to do during the work day. Dr. Porter
concluded that the Employee was probably capable of light duty work, with an occasional
20-pound lifting restriction. Dr. Porter was not in favor of the Employee’s use of narcotics
and opiate use, and prescribed increasing the ibuprofen to 800 milligrams three times per
day. With regards to returning to work, Dr. Porter agreed with the sedentary work
restrictions as determined by the FCE, and added that the Employee needed to be able to
move from sitting to standing at will. The Employee, according to Dr. Porter, needed to
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continue stretching and range of motion exercises at home, without the need for formalized
therapy.
13. The Employee returned to Dr. Porter on May 26, 2016, with complaints of low back pain
and right leg pain, particularly when she lies down at night. The Employee also reported that
she was not able to sit for prolonged periods of time. Dr. Porter noted that the Employee’s
function has been reasonably good, as she has been able to care for her 28-year-old daughter.
With regards to her medication, it was noted that the Employee’s medication use has been
stable, and that she did not take her medicine during the day. Instead, the Employee would
take her medications in the late afternoon, around 5:00 p.m. and at night. On June 3, 2016,
the Employee returned to Dr. Daftari with complaints of right heel pain that had started the
previous month. No trauma had occurred, and no particular activity had caused the heel pain,
which was noted to be exacerbating the back pain. Dr. Daftari made a diagnosis of plantar
fasciitis, and prescribed medications, home cryotherapy, a stretching program, and injections.
On August 18, 2016, the Employee received follow-up care from Dr. Porter, during which it
was noted that the medications were working well to reduce the Employee’s symptoms, and
to improve her function. The Employee was not experiencing any side effects from the
medications, and it was noted that most of her symptoms were coming from prolonged sitting
and standing. Dr. Porter concluded that the Employee had reached maximum medical
improvement, and that she was released to sedentary duty work. Since the Employee was
only taking her pain medications at the end of the day, Dr. Porter noted that the Employee’s
work abilities were not impacted by her medication usage.
14. On September 14, 2016, Dr. Daftari completed a questionnaire that had been sent to him
by the Employee’s vocational rehabilitation expert, Kenneth Hodges. Hodges drafted a
questionnaire that asked about the Employee’s need to take unscheduled breaks, about her
need to lie down, and about the time that would be missed from work due to pain. Dr.
Daftari circled “Yes,” when asked if the Employee’s pain in her low back would result in her
having to take unscheduled/unpredictable work breaks in an eight hour workday, and he
circled “1-4” as to the number of breaks. The doctor circled “Yes,” when asked if the back
pain would result in the need to lie down during the day at unscheduled/unpredictable
intervals, but he did not answer for how long the breaks would be. Dr. Daftari also circled
“Yes” regarding the back pain causing the Employee to miss “1-3 days a month,” and he
circled “Yes” regarding the Employee’s need to change from sitting, standing, and walking
as needed to accommodate pain.
15. On December 1, 2016, Dr. Porter responded to a questionnaire that had been sent to him
by the Employer/Self-Insurer, in which he checked “Yes” when asked if the Employee was
capable of sedentary work as determined by the FCE. When asked the reasons why the
Employee was able to do sedentary work, Dr. Porter wrote that the FCE was the only
objective assessment of the Employee’s work abilities, and that he could not base restrictions
on a subjective report of pain. Dr. Porter also checked “Yes,” when asked if he agreed with
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Dr. Levere’s release of the Employee to regular duty without restrictions with regards to the
right wrist injury, and he added that Dr. Levere was the specialist on the wrist/hand function.
16. On February 6, 2017, after almost a two-year absence, the Employee returned for a
follow-up visit to Dr. Levere for evaluation of her right wrist/hand condition. Dr. Levere
made a diagnosis of chronic osteoarthritis of the first carpometacarpal, and administered an
injection for treatment. Dr. Levere reiterated that the Employee was still released to return to
regular duty work, and that she could return to him on an as needed basis.
17. On February 7, 2017, Dr. Daftari responded to a questionnaire that had been sent to him
by the Employer/Self-Insurer regarding the Employee’s return to work status. The doctor
circled “Yes” when asked if he agreed that the Employee was capable of performing
sedentary duty work for a full eight hour workday, and he noted the restrictions of no
constant sitting or standing for longer than one hour, with the ability to change positions
every hour. Dr. Daftari also circled “Yes” when asked if the Employee was physically
capable of performing the Hospice Light Duty job that he had approved on March 2, 2016.
18. The Employer/Self-Insurer, under the authority of O.C.G.A. § 34-9-240, seeks to
suspend the Employee’s income benefits effective April 5, 2016, on the ground that she has
unreasonably refused suitable employment made available to her. The Employee disputes
the Employer/Self-Insurer’s contention, and argues that her injuries are catastrophic.
O.C.G.A. § 34-9-240(a) authorizes TTD benefits to be suspended if an Employee refuses,
without justification, “employment procured for him or her and suitable to his or her
capacity.” The test to determine if benefits should be suspended is two-pronged: (1) whether
the job offered to the Employee is “suitable to his capacity;” and (2) whether the Employee’s
refusal is “justified.” City of Adel v. Wise, 261 Ga. 53, 401 S.E.2d 522 (1991). The phrase
“suitable to his capacity” refers to the Employee’s capacity or ability to perform the work
within his physical limitations or restrictions. Id. Likewise, the employee’s refusal to accept
employment must relate, in some manner, to his physical capacity or his ability to perform
the job. Id.
19. I find that, with regards to the Employer/Self-Insurer’s contention that the Employee
unjustifiably refused suitable employment, the Employer/Self-Insurer is authorized to
suspend TTD benefits for the single date of April 5, 2016. For all dates since April 5, 2016,
there is no evidence that the suitable job has remained available to the Employee upon which
a finding of continued refusal can be made. The evidence confirms that the Hospice Light
Duty job, as approved by Dr. Daftari on March 2, 2016, was suitable to the Employee’s
restrictions as determined by the FCE, and the additional restrictions detailed by Dr. Daftari
on the fax cover sheet. The FCE confirmed that the Employee was capable of returning to
work at the “sedentary” physical demand level, with occasional (0-33%) lifting up to a
maximum of 10 pounds. On the fax cover sheet, the doctor added “No constant sitting >1
hr.,” “No constant standing >1 hr.,” and “allow ability to change positions every hour.” To
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accommodate these restrictions, the Employer/Self-Insurer provided the Employee with the
discretion of sitting or standing at any time throughout the work day, and she was assigned a
computer desk on wheels that could be raised and lowered. The Employee was also provided
with a headset, and an anti-fatigue floor mat to stand on. The duties assigned to the
Employee included answering telephones, doing patient surveys, doing scheduling, and
ordering supplies. All the jobs could be performed at the nursing station, and at the
computer, sitting or standing. The return to work paperwork was noted to show that the
Employee should sit and stand two different times within every 30 minute period.
20. Based on the job approved by Dr. Daftari, and the actual light duty job made available to
the Employee when she reported to work, I find that the Hospice Light Duty job was suitable
to the Employee’s restrictions. I also find that the Employee was not justified in refusing to
continue working the light duty job. I do not find merit in the Employee’s contentions that
she was unable to perform the light duty job because she was prohibited from taking her
prescription pain medication because of she had to drive to and from work. Contrary to the
Employee’s hearing testimony that she did not take her pain medication because Dr. Porter
told her not to drive while on the medication, the evidence confirms that the Employee had
not yet started treating with Dr. Porter in April 2016. The first visit with Dr. Porter was not
until May 2, 2016, and there is no evidence in the record showing any comment by the doctor
about driving while on medication. In fact, the comment from Dr. Porter on August 18, 2016
was that the Employee’s work abilities were not impacted by her medication usage, and that
the medications were working well to reduce her symptoms. Similarly, there is no evidence
in the record of any comment by Dr. Daftari on the Employee’s driving while on pain
medications.
21. I also do not find merit in the Employee’s contention that the handwritten limitations on
the fax cover sheet of February 2, 2016, and the “Primary limiting factor(s)” noted in the
FCE, were a part of the required work restrictions. The additional limitations noted by Dr.
Daftari on February 2, 2016, as a part of the first approval of the suitable job, was never
offered to the Employee, presumably because the last examination of the Employee was
three and a half months before, on November 2, 2015. To serve as a valid job approval, the
examination had to take place within 60 days of the release to return to work. See Board
Rule 240(b)(1). I also find that the additional written limitations issued by Dr. Daftari in
approving the light duty job on March 2, 2016, followed his examination of the Employee on
February 16, 2016, and, therefore, superseded the written limitations issued on February 2,
2016. Regarding the limiting factors in the FCE, the frequent breaks and sitting/standing
times based on the Employee’s pain level, were not listed by the therapist as a part of the
sedentary physical demand level requirements. These factors were simply a part of the
evaluation summary, and were considered as a part of the overall conclusion that the
Employee was capable of performing work at the sedentary physical demand level.
22. Although I find that the light duty job was available to the Employee when she called in
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to work on April 5, 2016, there is no evidence from the Employer/Self-Insurer that the
Hospice Light Duty job has remained available since April 5. The only Employer witness
was JN, the Health Nurse, and she gave no testimony regarding the continued availability of
the light duty job. There is no other evidence in the record regarding the availability of the
light duty job after April 5, 2016. The continued availability of suitable employment is a
requirement of O.C.G.A. § 34-9-240 before income benefits can be suspended on the basis of
an unjustified refusal. When an employer procures a light duty job which an injured
employee can perform and the employee refuses the job, O.C.G.A. § 34-9-240(a) requires
that compensation be suspended only “during the continuance of such refusal.” The refusal
does not forever ban receipt of future compensation should the availability of suitable light
duty work cease. See Universal Ceramics, Inc. v. Watson, 177 Ga. App. 345, 339 S.E.2d
304 (1985); Coats & Clark, Inc. v. Thompson, 166 Ga. App. 669, 305 S.E.2d 415 (1983);
Argonaut Insurance Company v. Marshall, 144 Ga. App. 217, 240 S.E.2d 767 (1977);
Liberty Mutual Insurance Company v. Neal, 140 Ga. App. 585, 231 S.E.2d 574 (1976).
Since the reason for the suspension of payments no longer exists, compensation must be
resumed. Marshall at 218; and Neal at 585. I find, therefore, that the request of the
Employer/Self-Insurer to suspend TTD benefits for the period April 6, 2016 and continuing
to date is denied. For the one day of April 5, 2016, the Employer/Self-Insurer is entitled to
take credit against future TPD, TTD, or permanent partial disability (PPD) benefits.
23. With regards to the Employee’s claim for catastrophic designation, I find that the
evidence fails to support the Employee’s contention that her injuries are catastrophic, and,
therefore, her claim for catastrophic designation is denied. The Employee bears the burden
of proving that her injury is catastrophic. To carry this burden, the Employee must present
some competent evidence that she is unable to perform her prior work and any work
available in substantial numbers within the national economy, for which she is otherwise
qualified. O.C.G.A. § 34-9-200.1(g)(6). At a bare minimum, this requires some evidence
of an unsuccessful attempt to obtain other employment within her limitations, which
would support an inference that such jobs are unavailable. Reid v. Georgia Building
Authority, 283 Ga. App. 413, 641 S.E.2d 642 (2007). Or the Employee could tender a
vocational expert to demonstrate that jobs she could otherwise perform are unavailable.
Reid at 416.
24. Both parties presented their respective vocational experts, and the parties are in
agreement that the Employee, because of her injuries and resulting work limitations, is
unable to perform her prior work as a Pediatric Clinical Manager, a Pediatric Nurse, a
Head Nurse, a Pediatric and Charge Nurse, and a General Duty Nurse. All of these
positions, which were held by the Employee within the last 15 years before her work
accident, are either light or medium duty physical level jobs, which exceed the physical
requirements of sedentary work. The evidence does, however, confirm that there is work
available to the Employee in substantial numbers within the national economy, for which
she is otherwise qualified.
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25. The evidence confirms that the Employee is currently 60 years of age, with an
Associate of Science Degree in Nursing from Kennesaw State, and a Bachelor of Science
Degree in Nursing from Georgia Baptist College of Nursing (now known as Mercer
University). She has two nursing certifications, as a Certified Hospice and Palliative
Nurse (CHPN), and as a Certified Hospice and Pediatric Palliative Nurse (CHPPN). The
Employee was also licensed as a Registered Nurse, which expired in December 2015. The
Employee is proficient on a computer, and is able to operate word processing programs,
and EPIC, which is a nurse and hospital operating system. Based on the Employee’s age,
educational level, specialized certifications, and work history, both the Employee’s
vocational expert, Hodges, and the Employer/Self-Insurer’s expert, Kathryn Haggerty,
agreed that the Employee had considerable skills that were transferable to performing
sedentary physical demand level work. Both experts also agreed that to the extent that the
Employee was capable of performing sedentary physical demand level work, there are
substantial numbers of jobs within the national economy available to the Employee. The
primary difference between the opinions of the vocational experts is in their reliance on
certain restrictions on the Employee’s ability to return to work. I find the opinion of
Haggerty, and the medical evidence on which it is based, to be more credible.
26. Based on the FCE sedentary physical demand level work category, as accepted by
Drs. Daftari and Porter; the additional restrictions issued by Dr. Daftari on March 2, 2016,
in approving the light duty job; and the regular duty release by Dr. Levere on March 25,
2015 (and reiterated on February 6, 2017) relating to the right wrist/hand, Haggerty opined
that there were substantial numbers of sedentary jobs available to the Employee within the
national economy. Haggerty identified four major job categories that had thousands of
jobs available, namely – Program Manager (593,000 jobs), Case Manager (114,000 jobs),
Utilization Review (114,000 jobs), and Cardiac Monitor Tech (311,000 jobs). Haggerty
went the extra step of identifying 10 specific jobs, with specific employers, within the
local economy, which were identified through the Georgia Department of Labor as being
available. Based on this evidence, I find that the Employee’s compensable injuries are not
catastrophic.
27. The opinion of Hodges concluded that the Employee’s restrictions resulted in her only
being able to perform accommodated work, at less than the sedentary physical demand
level. Hodges only focused on the Employee’s back condition, and he included in his
opinion Dr. Daftari’s September 14, 2016 responses to the questionnaire drafted by
Hodges, and on certain parts of the FCE, which were not a part of the sedentary work
requirements. The questionnaire drafted by Hodges asked questions relating to the
necessity of the Employee, because of her pain, to take unscheduled/unpredictable breaks,
of having to lie down at unscheduled/unpredictable intervals, and of having to miss work.
Although Dr. Daftari responded “Yes” to these possible scenarios, I do not find these
responses to be credible. At no time before or after these questionnaire responses, has Dr.
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Daftari, or any other treating physician, said anything about the necessity of the Employee
having to take frequent daily unscheduled/unpredictable breaks, having to lie down during
the work day at unscheduled/unpredictable intervals, or missing work. To the extent that
Dr. Daftari, on February 7, 2017, reiterated his sedentary duty release based on the FCE
and the approval of the light duty job, without any reference to the restrictions circled in
the questionnaire responses, I find that the questionnaire responses have be superseded by
the more recent restrictions.
28. With regards to the alleged FCE less-than-sedentary restrictions, Hodges characterized
the “Primary limiting factors” as job requirements, as he did with the specific reference to
the Employee lifting five pounds during the waist to shoulder testing. I find Hodges
characterization to be misleading. Although the FCE evaluation included specific task
results that were below and above the sedentary physical demand level, the final
conclusion of the therapist, that the Employee was capable of sedentary work, took all of
these factors into consideration. If the Employee was found to be only capable of less than
sedentary work, based on the testing, the final conclusion of the therapist would have
reflected this.
AWARD
WHEREFORE, based upon the above findings and conclusions:
1. The Employer/Self-Insurer is entitled to suspend income benefits for the date of April 5,
2016. The Employer/Self-Insurer is entitled to take credit against future TPD, TTD, or
permanent partial disability (PPD) benefits. The appropriate board form shall be filed
confirming payment of this award.
2. The Employer/Self-Insurer’s claim to suspend additional income benefits, for the period
April 6, 2016 and continuing to date, is hereby DENIED.
3. The Employee’s claim for catastrophic designation, and for additional income benefits
based on the designation, is hereby DENIED.
IT IS SO ORDERED, this the 08th day of May, 2017.
STATE BOARD OF WORKERS' COMPENSATION
This order has been electronically signed and approved
JOHNNY MASON
ADMINISTRATIVE LAW JUDGE
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2013002421 Appeal

STATE BOARD OF WORKERS' COMPENSATION
270 Peachtree Street NW
Atlanta, Georgia 30303-1299
www.sbwc.georgia.gov
This appeal by the Employer/Self-Insurer is before the Appellate Division for review of an award
by Judge Mason, dated May 08, 2017. A cross-appeal was filed by the Employee in this case.
This appeal was argued orally before the Appellate Division on July 18, 2017. After a review of
the record as a whole, as well as the arguments presented, the Appellate Division now adopts in
part and reverses in part the findings of fact, conclusions of law, and award of Judge Mason.
After a review of the record as a whole, the Appellate Division now denies the cross-appeal filed
by the Employee.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
At the time of the evidentiary hearing, Employee was receiving temporary partial disability (“TPD”)
benefits but requested additional temporary total disability (“TTD”) benefits, following a proper
conversion from TTD to TPD as of January 28, 2016, as well as requested a catastrophic
designation. (Award, p. 1; ¶ 1). Employer/Self-Insurer (“E/SI”) sought to suspend TPD as of April
5, 2016 based on Employee’s alleged unjustified refusal of suitable light duty employment.
(Award, p. 1). The administrative law judge found Employee failed to meet her burden of proof on
the issue of a catastrophic designation. (Award, pp. 1, 12; ¶s 23-28). Although the administrative
law judge found the light duty job suitable to Employee’s physical capacity and found Employee
unjustifiably refused the employment, the administrative law judge found no evidence the suitable
job remained available after April 5, 2016 to support a finding of Employee’s continued, unjustified
refusal of such suitable work. (Award, ¶s 18-22). Therefore, the administrative law judge found
Employer/Self-Insurer authorized to suspend TPD benefits for a single day (April 5, 2016) based
on the unjustified refusal of suitable employment but denied Employer/Self-Insurer’s request to
suspend TPD benefits from April 6, 2016 and continuing. (Award, ¶ 19, 22; p. 12).
The instant appeal followed; wherein, Employer/Self-Insurer allege the administrative law judge
committed error by finding no evidence the suitable employment remained available. (E/SI Brief,
pp. 2, 16-18). We agree with the administrative law judge’s ultimate finding that Employer/SelfInsurer failed to meet their burden of proof to show Employee’s continued refusal of suitable light
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duty employment. See generally, O.C.G.A. §§ 34-9-240(a) and (b)(1). However, we disagree with
portions of the administrative law judge’s analysis. Accordingly, we amend certain findings of fact
and conclusions of law of the administrative law judge and strike those, as outlined below, that are
inconsistent with our findings of fact and conclusions of law herein. See Bankhead Enterprises v.
Beavers, 267 Ga. 506, 480 S.E.2d 840 (1997); Russ v. American Telephone & Telegraph, 228
Ga. App. 858, 493 S.E.2d 46 (1997); Bennett-Murray, Inc. v. Barnes, 222 Ga. App. 137, 473
S.E.2d 166 (1996).
To be entitled to suspend an employee’s indemnity benefits, an employer/insurer must establish
by a preponderance of competent and credible evidence that an employee has refused
“employment procured for him or her and suitable to his or her capacity.” O.C.G.A. § 34-9-240(a).
After such a showing, the “employee shall not be entitled to any compensation . . . at any time
during the continuance of such refusal[,] unless in the opinion of the [B]oard such refusal was
justified.” Id. Employee contends Employer/Self-Insurer has the same burden of proof, as is
required under the change in condition line of cases, to prove the availability of suitable work.
(Employee Reply Brief, pp. 3-5). By contrast, Employer/Self-Insurer contend there is a
presumption that the job offer remains available until it is expressly revoked by the employer. In
support thereof, the Employer/Self-Insurer noted that Employee never alleged the light duty job
was revoked, and Employer/Self-Insurer’s witness (the employee health nurse) never testified the
job offer had been revoked. (E/SI Brief, pp. 16-18). Pursuant to O.C.G.A. § 34-9-240(b)(1) and as
correctly noted by the administrative law judge, the employer/insurer has the burden of proof on
this issue. (Award, ¶s 18, 22).
In deciding this case, we do not express an opinion as to whether the employer/insurer’s burden
of proof in the change in condition and WC-240 contexts are the same. However, specifically in
the WC-240 context, we find the law does not require the employer/insurer to put forth affirmative
evidence of the employee’s continued unjustified refusal as the sole means of satisfying the
burden of proof. We acknowledge the employer/insurer may not be able to elicit such testimony
on cross-examination of the employee or otherwise. However, we further find the law does require
the employer/insurer to put forth some type of evidence that amounts to a preponderance of the
competent and credible evidence within the record and upon which the fact finder can base a
finding that the employee continues, unjustifiably, to refuse suitable employment.
Therefore, we find that, once there is some initial showing that the employee has unjustifiably
refused suitable employment, the law allows the fact finder to draw the logical inference that an
employee continues the same unjustified refusal of the suitable employment based on evidence of
the continuing availability of the suitable employment. See generally, Board Rule 240(e)(requiring
an employer/insurer to tender an affidavit stating the job offer is continuing when filing an
interlocutory motion to suspend indemnity benefits pending an evidentiary hearing); Maloney v.
Gordon Farms, 265 Ga. 825, 462 S.E.2d 606 (1995)(allowing the fact finder to draw the logical
inference that an employee’s economic disability continues to be related to and caused by the
compensable work injury based on evidence of a diligent, but unsuccessful, job search). Stated
another way, we find that once the employer/insurer has offered evidence of an employee’s initial,
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unjustified refusal of suitable employment (as Employer/Self-Insurer did in the case presently
before us), the Board may, in its discretion, use evidence of a continuing job offer as the basis
from which to draw a reasonable inference that the employee has continued to unjustifiably refuse
the suitable employment. We are constrained to find the Employer/Self-Insurer did not make such
an evidentiary showing in this case.
The administrative law judge found Employee worked the light duty job on April 1 and April 4 but
“did not return to work on April 5, as she was scheduled,” that the light duty job was available to
Employee when she called into work on April 5, but found “no evidence in the record regarding
the availability of the light duty job after April 5, 2016.” (Award, ¶s 10-11, 22). The evidence is
undisputed Employee did not return to work on April 5 or any day thereafter. Neither Employee
nor Employer/Self-Insurer’s health nurse testified Employee was scheduled to work on April 5 or
thereafter. The WC-240 indicated Employee was offered work Monday through Friday. (E1, p. 1).
However, under the facts of this case, we find such evidence is not sufficient to meet the
preponderance of competent and credible evidence of the job’s continued availability.
As noted by the administrative law judge, Employer/Self-Insurer’s health nurse did not testify
about the continuing availability of the light duty job. (Award, ¶ 21). Furthermore, on Employee’s
first day of the light duty job (April 1), Employer/Self-Insurer’s health nurse requested Employee
sign a “Receipt and Acknowledgement [of] Hospice Light Duty Job Description,” which Employee
refused to sign. (T. 49, 56-57, 148-150, 159-160; E1, p. 6). It stated, “Receipt of the job
description does not imply nor create a promise of employment; nor an employment contract of
any kind, and that my employment is at-will.” (E1, p. 6). While we agree with the administrative
law judge that the light duty job was suitable to Employee’s capacity and that Employee
unjustifiably refused the suitable employment, we reverse the administrative law judge’s finding
that the light duty job was available on April 5, as such is not supported by the preponderance of
competent and credible evidence. In the alternative, we find insufficient evidence the suitable
employment continued to be available after April 4, 2016.
We find that when, as in this case, the employee attempted the light duty job but was unable to
perform the job for more than fifteen (15) working days, the employer/self-insurer has the burden
of proof to show the employee is not entitled to benefits. O.C.G.A. § 34-9-240(b)(1). However,
under the facts of this case and following a careful review of the evidence, we are constrained to
agree with the administrative law judge, as there was insufficient testimony or documentary
evidence (including, but not limited to, emails, letters, etc.) showing affirmatively or from which any
logical inference could be drawn that the light duty job offer remained available after April 4, 2016.
Accordingly, we find there is insufficient evidence upon which to make a finding of continued
refusal of suitable light duty employment. Therefore, Employer/Self-Insurer failed to meet their
burden of proof that Employee is not entitled to continuing benefits due to her continued
unjustifiable refusal of suitable employment and were not entitled to suspend Employee’s TPD
benefits for the single day of April 5, 2016. See O.C.G.A. § 34-9-240(b)(1).
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Employee filed a cross-appeal regarding the denial of her request for a catastrophic designation.
As to the cross-appeal filed by the Employee, we also find no error with the administrative law
judge’s award.
Based upon the foregoing, to the extent the administrative law judge made findings of fact and
conclusions of law inconsistent with our findings and conclusions herein, we reverse, strike and
amend the findings of fact and conclusions of law as necessary to remain consistent and in
accordance with our findings and conclusions herein. See Bankhead Enterprises v. Beavers,
supra; Russ v. American Telephone & Telegraph, supra; Bennett-Murray, Inc. v. Barnes, supra.
Finally, except as stated above, the Appellate Division hereby accepts the findings of the
administrative law judge in this matter, as such findings are supported by a preponderance of
competent and credible evidence contained within the record on review. See O.C.G.A. § 34-9103(a). The Appellate Division adopts the conclusions of law of the administrative law judge as
such reflect an appropriate application of the Act to the findings of fact, except as stated above.
AWARD
Based upon the foregoing, the Appellate Division vacates the following portion of Judge Mason’s
award, dated May 08, 2017, and replaces it as follows:
Employer/Self-Insurer failed to satisfy their burden of proof to show Employee is not entitled to
continued benefits based on her continued unjustified refusal of suitable light duty employment.
O.C.G.A. § 34-9-240(b)(1). Accordingly, Employer/Self-Insurer’s request to suspend income
benefits, effective April 5, 2016 and continuing, is hereby DENIED.
Except as stated above, the Appellate Division adopts the remainder of Judge Mason’s award.

The Employee’s cross-appeal is hereby DENIED.
IT IS SO ORDERED, this the 27th day of October, 2017.
Concurring: Presiding Judge Frank R. McKay and Judge Elizabeth D. Gobeil.
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STATEMENT OF CASE AND ISSUES PRESENTED
A hearing was held in this case on October 3, 2017 in Rome, Georgia. The issues are as follows:
This is an all-issues case. The Employee claims an injury on the job on March 15, 2017 and the
Employer/Insurer (Employer) denies an injury arising out of and in the course of employment. The
Employee seeks temporary total disability benefits (TTD) from the injury date and continuing; she
also seeks an order that the Employer pay all related medical benefits. The Employee also seeks
an assessed attorney fee pursuant to OCGA 34-9-108, and alternatively her attorney seeks
approval of his attorney fee contract and an order deducting attorney fees from the Employee’s
weekly benefits.
The parties stipulated and I find as fact, the following: The State Board of Workers Compensation
has jurisdiction to determine the issues; the Employer is subject to the Workers Compensation
Act; venue is proper in Floyd County; the Employee’s average weekly wage is $320.00 which
yields a weekly workers compensation temporary total rate of $213.33. The parties stipulated to
insurance with the insurer named above, general employment with the Employer on the injury
date claimed, and legal notice of the injury. Employer’s Exhibit 1 and Exhibit 2 were admitted.
Claimant’s Exhibits 1 – 5 were also admitted.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
After a careful consideration of all the admissible evidence, any stipulations of the parties, and
after having observed the witnesses at the hearing, I find in fact and conclude as a matter of law
as follows:
1.
The Employee testified that she is 62 years old and she was hired in October 2015 as a
cook at the Employer. The Employer is a children’s daycare. (Transcript pp. 26-27). The
Employee testified that during her active employment, her boss was director KR. She testified
that she got no formal training and learned from the former cook, who moved to a teacher position
with the Employer. (Transcript pp. 27-28).
2.
The Employee visited the Employer before her first work day. She gave notice that she
was a smoker and she was told she would have to be off premises to smoke due to legal daycare
regulations which prohibit smoking on premises. The Employee testified that the director did not
give her instruction about when to take a lunch break; she followed the lead of the former cook
who gave general instruction about a lunch break. The Employee testified that no one at the
Employer ever told her that she could not take a break. (Transcript pp. 28-30).
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3.
The Employee usually arrived at work at 6:30am, and some children also arrived that early,
too. Breakfast was usually served about 8:00 a.m. (Transcript pp. 33-34). The Employee took a
smoking break at various times when the workload allowed. During her active work with the
Employer before her injury, the Employee estimates that she took a smoking break before the
8:00 a.m. breakfast about one-half of those days. The Employee testified that no one at the
Employer ever objected to such a break. (Transcript pp. 34-37).
4.
Because smoking was prohibited on the property of the Employer, she chose to park on
an adjacent property, a large convenience store, so that she could go to her car and smoke. The
properties were separated by short wall. (Transcript pp. 37-38).
5.
On the injury date, March 15, 2017, the Employee testified that she went out before
breakfast for a quick smoke to take “a couple of puffs”. She explained that they were busy with a
lot of children and that they were short-staffed. (Transcript pp. 32-33). She estimated that the
break was around 7:30 a.m. and lasted about five minutes. She needed to get back into the
building to allow another employee to do a “bus run.” (Transcript p. 36). The Employee testified
that the injury occurred when she was returning from that break.
6.
The Employee testified that the injury occurred when she ran into a trailer hitch on a vehicle;
she did not see the trailer hitch and it caused her to fall and she fractured her femur. An
ambulance came to the scene and took her to Floyd Medical Center where she stayed for five
days. (Transcript pp. 38-40). Dr. Paxton has treated the Employee for her injury. The Employee
admits that she is not actively treating with a physician. (Transcript p. 42). The Employee uses a
cane and she testified that she cannot stand for long periods of time. The Employee stated: “I
can only stand for so long on the leg, even with using the cane.” (Transcript p. 42) The Employee
is unware that she is has been terminated from the Employer and has never received any
notification that she has been terminated.
7.
On cross-examination, the Employee testified that her instruction as to smoking was that
she needed to do it off the Employer’s property. The Employee had control of other details
regarding her smoking break. The Employee also said that she could take a smoking break when
needed so long as she got her work done. It was the Employee’s choice to park at the adjacent
store, and she admitted that there was parking available to her on the Employer’s property.
(Transcript pp. 44-46).
8.
KR testified. She was the director at the Employer during the Employee’s active
employment. She left employment with the Employer on August 26, 2017. (After the Employee’s
injury date). (Transcript p. 15). She testified that according to records, the Employee was hired
on August 31, 2015. (Transcript p. 18). The Employee worked 6:30 a.m. to 2:30 p.m., Monday
through Friday. She admits that the Employee never clocked out during the work day. (Transcript
p. 19).
9.
KR testified that the Employee took a lunch break after the children’s lunch was finished,
usually sometime between 12:00 and 2:00 p.m. She said that there was no specific scheduled
rest break. (Transcript pp. 19-20). KR recalls that when the Employee was hired, she asked about
a smoking break. KR testified that she told her that she would have to smoke in her vehicle and
at time when she had down-time with regard to her kitchen duties. (Transcript p. 21, 54). KR
confirmed that legal regulation prohibited smoking on the property of the daycare. (Transcript p.
17). KR also testified that if a problem had arisen during the Employee’s break, she could have
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called her back in. (However, she testified that that never actually happened.) (Transcript pp. 2223, 53).
10.
The Employee’s attorney testified at to the value of his services. He testified about his
experience as a workers’ compensation lawyer, and he testified that based on a reasonable hourly
rate and hours worked on this case, an appropriate quantum meruit fee, as an assessed fee,
would be $3,175.00. The Employer’s attorney offered counter evidence about value of attorney
services. She testified that she has been a practicing attorney handling workers’ compensation
cases since 2006, and that a fair and reasonable hourly rate is $150.00 per hour for an associate,
and $170.00 for a partner. (Transcript pp. 50-52).
11. The Employee was treated at Floyd Medical Center initially and reports from that facility
show a hospitalization from the injury date of March 15, 2017 up through March 20, 2017.
(Claimant’s Exhibit 3). Surgery was performed there for a fractured left femur. Several medical
notes from the hospital show a fall at “home”. (For example “page 28 of 95” and “page 37 of 95”
of the medical chart; Employee’s exhibits including Claimant’s Exhibit 3 are not numbered).
However, other hospital chart entries show a workplace fall. One entry in the medical history
shows: “patient fell walking around the back of her truck striking the trailer hitch”. (Claimant’s
Exhibit 3, “page 2 of 95”). Another history shows: “Was smoking in the parking lot between two
cars. She turned to go back inside and hit a tail gate and fell”. (Claimant’s Exhibit 3, “page 33 of
95”).
12. The Employee’s primary treating physician is orthopedist Dr. Paxten. (Claimant’s Exhibit 2;
page numbers are not marked on this exhibit; also Employer/Insurer Exhibit 2). There are
narrative reports from this treating physician for March 28, 2017, April 25, 2017, June 6, 2017,
and August 8, 2017. These reports show that the Employee initially had pain that lessened over
time, and she used a walker and walked with a limp initially, and she was prescribed therapy. An
implanted screw from the surgery backed out slightly, and the physician comments that the
Employee will ultimately need it removed. As of June 6, 2017, the Employee still walked with a
limp. On August 8, 2017, the Employee complains of hip pain and intermittent pain where the
screw is located. She walks with a limp and uses a cane according to the history taken that day.
Dr. Paxten states that the Employee “can return to work using a cane”, and he tells her to “follow
up as needed”. (Employer/Insurer Exhibit 2). Also on August 8, 2017, Dr. Paxten signed a form
stating “Return to regular work”; he also comments: “pt. may RTN to work but still needs to use
her cane”. Dr. Paxten also signed a U.S. Department of Labor form on March 29, 2017 noting
that the Employee was “incapacitated” beginning March 15, 2017 and the physician states that
the period of incapacity is three months and he mentions “limit weight bearing”. (Claimant’s Exhibit
2).
13. This case presents a close question regarding compensability both as to whether the injury
was “in the course of employment”, and whether it “arose out of employment”. (OCGA 34-9-1(4)).
The case facts applied to the law must show that both concepts are satisfied for the injury to be
compensable. (Davis v. Houston General Insurance Co., 141 Ga. App. 385(1977)). Based on
application of the facts in this case to the law, I find that the Employee’s injury did arise out of
employment, and that it did occur within the course of employment.
14.
As the Court explained in Ray Bell Construction Co. v. King, 281 Ga. 853 (2007), an injury
is in the “course of employment”: “when it occurs within the period of the employment, at a place
where the employee reasonably may be in the performance of [his] duties, and while [he] is
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fulfilling those duties or engaged in doing something incidental thereto. This statutory requirement
relates to the time, place and circumstances under which the injury takes place.” The Employee
in our case was on a break, and she was away from her duties on a personal errand (smoking)
slightly off the Employer’s premises, so ‘in the course of’ in this case needs to be analyzed with
those aspects in mind. The Employee was on a break that the parties concede was unscheduled.
The Employee was allowed to take a smoking break according to the evidence; however, the time
varied and was work-dependent. Injuries occurring on the Employer’s premises during an
unscheduled break are generally held compensable, as the courts have held that the break must
be “scheduled” in order for it to be outside the “course of employment”. Miles v. Brown
Transportation Co., 163 Ga. App. 563 (1982). However, even though the Employee in our case
was on an unscheduled break, it was a break that was taken off premises. Specifically, the
Employee was off the Employer’s property as regulations prohibited smoking on the premises of
the Employer. The hospital report shows that the Employee was at or near her own vehicle that
she had purposefully parked off the Employer’s premises; and the express purpose that it was
parked off premises was because she wanted to smoke which is a personal activity unconnected
to work. As pointed out in Dixie Roadbuilders Inc. v. Sallet, 318 Ga. App. 228 (2012), the
exception in the law allowing for ‘unscheduled’ breaks to still fall within the ‘course of employment’
requires that the injury during the ‘unscheduled’ break happen upon the employer’s premises.
Also, the courts have held that rules of ingress and egress apply to allow for an “in-the-course-of”
finding when a worker is on a non-compensable break, yet is back on the employer’s premises
preparing for return to work Rockwell v. Lockheed Martin Corp., 248 Ga. App. 73 (2001). These
aspects of the case facts here make the issue a close one.
15. As pointed out in dicta in ATC Healthcare Service, Inc. et al v. Adams 263 Ga. App. 792,
793 (2003)(emphasis in original): “it is unclear whether an unscheduled lunch break taken off the
employer’s premises, during which the employee is free of work obligations, arises out of the
course of employment”. The court in Adams cites Rompley v. Travelers Ins. Co., 143 Ga. App.
612, 614 (1977) where the court indicates that an appropriate inquiry to determine compensability
is whether in general the employee was subject to the demands or control of the employer.
Though a close issue in our case, I find that under our unique case facts, the Employer exercised
enough control over the Employee’s actions during the unscheduled break slightly off-premises
such that I find that the Employee’s injury was in the course of her employment with the Employer.
Several factors lead me to this finding. First, the break was taken only when work tasks allowed
it to be taken. Second, the break was taken immediately adjacent to the Employer’s property
which meant that the Employer could control her actions while on the break as she was close by.
Third, the break was taken on the adjacent property with the knowledge and acquiescence of the
Employer. Fourth, regarding the particular break in question, the Employee testified that she did
not smoke an entire cigarette but instead only a “couple of puffs”, because of workload issues,
specifically because the Employer was busy with a lot of children, the Employer was short-staffed
that day, and the Employee needed to get back to the building to allow another employee to do a
“bus run”. Importantly, the Employee’s supervisor testified that the Employee was subject to
recall from the break if she needed her for a work task. Thus, I find that the totality of the evidence,
including the factors cited here, show that the Employer exercised sufficient control over the
Employee during this particular break such that I find that the injury was in the course of
employment.
16.
To determine compensability, it is also necessary for me to determine if the case facts
constitute an injury “arising out of employment”, or whether the injury occurred during a deviation
rendering it as one not arising out of employment. According to the court in Olde South Custom
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Landscaping v. Mathis, 229 Ga. App. 316 (1997), a non-compensable deviation occurs when: “an
employee steps aside from his employer's business to do some act of his own, not connected
with his employer's business, the relationship of employer and employee, or master and servant,
is, as to that act, completely suspended, and an accident occurring at that time, resulting in injury
to the employee, does not arise out of the employment within the meaning of the [Workers']
Compensation Act.” In general, the facts in our case seem to fit within the definition of deviation
taking this outside employment, since this Employee was off the Employer’s premises and was
on a personal errand (smoking).
17.
Although I find that a deviation did occur in this case, an injury occurring during only a
“slight deviation” is still one that ‘arises out of’ employment’, therefore the case facts here must
be analyzed with that concept in mind. (See generally Lewis v. Chatham County Savannah
Metropolitan Planning Commission, et al 217 Ga. App. 534 (1995)). In Lewis, the court recognized
that case facts could include a “slight deviation” that would not render the case outside the “arising
out of employment” prong of compensability. The court explained that a “slight deviation” involves
an act “so closely connected with the master's affairs that even though the employee may derive
some benefit from it, it may nevertheless be fairly regarded as arising out of and in the course of
employment.” The seminal case describing compensability when only a “slight” deviation occurs
is Hartford Accident and Indemnity Company v. Souther, 110 Ga. App. 84 (1964). The Court in
Lewis cites Souther, and cites other cases where this was an issue. The Court in Lewis observes
that no cases precisely define the boundaries beyond which a deviation is more than ‘slight’; the
Court suggests that a trial judge should look at the magnitude of the deviation. The Court in Lewis
also points out those cases cited for the proposition that a deviation is beyond ‘slight’ have facts
showing generally that the employee was on a “purely personal mission which bore no purpose
of benefit for the employer”. (Lewis at p. 535).
18.
I find that the case facts here do support a finding that this was only a “slight deviation”,
thus the injury is one that arose out of the Employee’s employment with the Employer. Though
the Employee’s actions around the time of the injury had a significant ‘personal’ (not workconnected) aspect, specifically a smoking break, that aspect alone does not totally disconnect it
from employment. The fact that the Employee was smoking does establish that this was a
deviation, but it does not mean that it was not ‘slight’. The fact that the smoking break involved
here was workload-dependent, shortened due to work aspects, was on property adjacent to the
Employer’s location by design, was at a location where the Employer admits that the Employee
was subject to recall, was shortened due to a need for the Employee to relieve another worker,
and was taken at the Employer’s acquiescence, all tend to cast this deviation as a ‘slight’ one.
The fact that this injury and the Employee’s actions surrounding it were off-premises make this a
closer case, however it was only slightly off-premises and was off-premises due to the Employer’s
need to conform to legal regulations while at the same time allowing an employee to take a smokebreak, so the specific location of this injury, though off-premises, adds to an overall finding that
this deviation was only ‘slight.’ The Employee did derive some benefit herself from her actions,
i.e. she got to smoke, but given the totality of the specific facts in this case as discussed in this
paragraph, I find that the Employee was still engaged closely in the business of the Employer
when the injury happened, and I find that the magnitude of the deviation is only slight, therefore I
find that the Employee’s injury did arise out of her employment with the Employer.
19.
Because this is a compensable claim, I find that the Employee is entitled to TTD benefits
for a period of time pursuant to OCGA § 34-9-261. I find based on the evidence that the Employee
was temporarily totally disabled as of her accident date on March 15, 2017 up until the regular
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duty release of the treating doctor, Dr. Paxten, on August 8, 2017, therefore I award TTD benefits
in the weekly amount of $213.33 for that finite specific period of time. I find that the record
evidence does not support entitlement to TTD benefits after August 8, 2017.
Dr. Paxten
affirmatively stated that as of August 8, 2017, the Employee has the ability to work “regular duty”.
This is a close issue because the doctor also comments that the Employee still needs to use a
cane, and the Employee herself testified as to certain self-imposed limits regarding how long she
can stand. Even though a claimant might have some self-imposed limits, it is still appropriate
based on a medical release for a judge to find that TTD entitlement ends based on a regular duty
release. (Crider’s Furs, Inc. v. Atkinson, 221 Ga. App. 681(1996)). The doctor did not himself put
any restrictions on standing duration. There was no direct evidence from the Employee regarding
whether or not she believed she could perform regular duty. A judge can consider evidence of an
employee on this issue (see Gasses v. Professional Plumbing Co., 204 Ga. App. 69(1992)),
however I find that the Employee’s testimony was weak regarding any true restrictions in place
after August 8, 2107, whereas the opinion of the authorized doctor indicated an ability to perform
“regular duty”. There was no counter medical to Dr. Paxten’s regular duty release on August 8,
2017.
20.
I also find that the Employee is entitled to medical benefits for her compensable claim. She
sought medical treatment at Floyd Medical Center just after her injury and the Employer is ordered
to pay all medical bills in association with that hospitalization. Following that hospitalization, the
Employee has treated with Dr. Paxten for her work injury and the Employer is ordered to pay
medical bills in association with treatment with Dr. Paxten. I find that the treatment of the hospital
and Dr. Paxten is treatment that was authorized and reasonable and necessary. Dr. Paxten is
named as the authorized treating physician.
21.
The Employee has asked for an assessed attorney fee based on claimed violations of the
Employer pursuant to OCGA § 34-9-108. I find that there is no violation as claimed, thus I decline
to award an assessed attorney fee pursuant to that statute. Specifically I find that this was a
closely contested case, and although I have ruled against the Employer regarding compensability,
I find that their defense was reasonable and that there are no violations of payment provisions
pursuant to OCGA § 34-9-221. I do find that the Employee’s attorney is entitled to a portion of
the Employee’s awarded benefits, specifically 25% of weekly benefit from March 15, 2017 to
August 8, 2017. That attorney fee amount is to be deducted from the Employee’s benefits.

AWARD
WHEREFORE, based upon the above findings of fact and conclusions of law, I find that the
Employee’s injury did occur in the course of her employment with the Employer, and I find that
the Employee’s injury did arise out of her employment with the Employer, therefore her claim is
compensable. The Employer is ordered to pay TTD benefits from March 15, 2017 up until August
8, 2017. Pursuant to the attorney fee award above, the payable weekly amounts are $160.00 to
the Employee and $53.33 to the Employee’s attorney. The Employer is ordered to pay medical
bill in association with the treatment at Floyd Medical Center following the work injury, and in
association with treatment with Dr. Paxten. An assessed attorney fee against the Employer
pursuant to OCGA § 34-9-108 is denied.
IT IS SO ORDERED, this the 06th day of November, 2017.
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This appeal by the Employer/Insurer is before the Appellate Division for review of an award by
Judge Sapp, dated November 6, 2017. No cross-appeal was filed in this case. This appeal was
heard by the Appellate Division on January 10, 2018. After a review of the record as a whole and
the arguments presented, the Appellate Division now adopts in part and reverses in part the
findings of fact, conclusions of law, and award of Judge Sapp.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
The primary issue in this case is whether the Employee’s injury arose out of and in the course of
employment when it occurred while she was off premises and returning from a smoking break. In
a thoughtful analysis, the administrative law judge acknowledged the case presented close
questions and ultimately concluded the injury was compensable. (Award, ¶¶ 19-20). On appeal,
the Employer/Insurer contends the administrative law judge erred in finding the injury arose out
of and in the course of employment. After reviewing the record and relevant law, we agree and
accordingly reverse the administrative law judge’s award.
By way of factual background, the record shows and the administrative law judge found as follows:
The Employee worked as a cook for the Employer/Insurer’s day care business, an establishment
that prohibited smoking on its premises. Depending on her work load, the Employee would take
occasional breaks to smoke cigarettes. These breaks were not regularly scheduled for any
particular time of day. Further, she would take these breaks on an adjacent property, a
convenience store parking lot, that was not owned or maintained by the Employer/Insurer. She
would go off premises for these breaks because smoking was not permitted on the Employer’s
premises. On the morning of March 15, 2017, the Employee was completing a smoking break
and started returning to the Employer/Insurer’s premises when she tripped over a trailer hitch that
was protruding from a vehicle parked on this adjacent property, resulting in serious injuries,
including a fractured femur. (Award, ¶¶ 1, 2, 4, 5, 6).
For an injury to be compensable under Georgia’s Workers’ Compensation Act, it must both arise
out of and in the course of employment. O.C.G.A. § 34-9-1(4); see also Georgia Cas. Co. v.
Martin, 157 Ga. 909, 915, 122 S.E. 881, 883 (1924); Ocean Acc. & Guarantee Corp. v. Farr, 180
Ga. 266, 270, 178 S.E.2d 728, 730 (1935). These terms are not synonymous, and both conditions
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must occur to render the claim compensable. See Davis v. Houston General Ins. Co., 141 Ga.
App. 385, 386, 233 S.E.2d 479, 481 (1977).
Under the facts of this case, we ultimately find the injury does not arise out of nor in the course of
employment, though we did not reach our conclusion easily given the conflation of these terms
that often occurs. Both the Board of Workers’ Compensation and higher courts have at times
contributed to confusion regarding what constitutes “arising out of” versus “in the course of” by
failing to adequately separate the analysis for each condition for finding compensability. In
analyzing this case, we remind ourselves that longstanding caselaw defines “in the course of” as
the “time, place, and circumstances under which the accident took place,” and “arising out of” as
those circumstances when “it is apparent to the rational mind, upon consideration of all the
circumstances, that there is a causal connection between the conditions under which the work is
required to be performed and the resulting injury.” Hartford Acc. & Indem. Co. v. Cox, 101 Ga.
App. 789, 792, 115 S.E.2d 452, 455 (1960); Wood v. Aetna Cas. & Surety Co., 116 Ga. App. 284,
290, 157 S.E.2d 60, 65 (1967); State Dept. of Labor v. Yates, 131 Ga. App. 71, 72, 205 S.E.2d
36, 37 (1974). More recently, courts have found an injury is in the course of employment “when
it occurs within the period of the employment at a place where the employee may reasonably be
in the performance of his duties and while he is fulfilling those duties or engaged in something
incidental thereto.” Ray Bell Constr. Co. v. King, 281 Ga. 853, 854-55, 642 S.E.2d 841, 843-44
(2007). We also remind ourselves that it is the employee who bears the burden of proving the
injury “arose out of” and “in the course of” the employment. See Aetna Cas. & Surety Co. v. Honea,
71 Ga. App. 569, 571, 31 S.E.2d 421, 423 (1944); Rampley v. Travelers Ins. Co., 143 Ga. App.
612, 613, 239 S.E2d 183, 184 (1977).
In this case, the administrative law judge found the injury was in the course of employment.
Finding the Employer “could control [the Employee’s] actions while on the break as she was close
by,” the administrative law judge reasoned the injury arose in the course of employment. Among
other facts, the administrative law judge considered the relationship between the timing and
duration of the break on March 15, 2017, and the Employee’s work load. (Award, ¶ 15). He relied
on Rampley v. Travelers Ins. Co., supra, in which the Court of Appeals held, “once a claimant has
introduced evidence establishing that the accident or injury occurred on the employer's premises
during the regularly scheduled work day, even though the claimant was on break when it
happened, it falls on the employer's shoulders to introduce evidence to show that the break was
a scheduled one during which the claimant was not subject to the employer's demands or control,”
and that in the absence of evidence of the lack of such control, there could be no finding that the
claimant was on her own time and free to do as she pleased. Id.
Considering the time, place, and circumstances of the Employee’s injury, we first note that, unlike
the claimant in Rampley, the Employee in this case was not on the Employer’s premises when
the injury occurred. Instead, the evidence shows the injury occurred in the parking lot of a
convenience store next to the Employer’s premises. Further, while the evidence shows the
Employee’s injury occurred within the period of employment, there is no evidence that the place

Workers’ Compensation Law Institute
184 of 414

of injury was where the Employee might reasonably be in the performance of her duties nor that
she was actually fulfilling her work duties or engaging in something incidental thereto when the
injury occurred.
The administrative law judge seemed persuaded by the cases cited by the Employee addressing
the extent to which an employer might control an employee, if at all, during a break. However, we
find those cases stem from the “scheduled break” defense and are inapplicable to the facts before
us (i.e., unscheduled break off premises). The “scheduled break” line of cases begin with the
premise that “[a]n injury to an employee occurring during working hours and on the employer's
premises ordinarily and presumptively will be considered as arising out of and in the course of
employment.” Miles v. Brown Transp. Corp., 163 Ga. App. 563, 564, 294 S.E.2d 734, 735 (1982).
The courts have long recognized an exception to the presumptive compensability in such
circumstances if an injury occurs during a scheduled break, during which the employer has
relinquished all control over the employee. See, e.g., Twin City Fire Ins. Co. v. Graham, 139 Ga.
App. 318, 228 S.E.2d 355 (1976). Here, the injury did not occur on the Employer/Insurer’s
premises. There is, therefore, no “in the course of” presumption which the Employer/Insurer would
need to refute by proving it had relinquished control. See Rampley, supra. Accordingly, the
Employee maintains the burden of proving that the injury was in the course of employment.
The evidence shows the Employee had left the Employer/Insurer’s premises on the date in
question specifically to escape the Employer/Insurer’s right to control her activity: she was
prohibited by the Employer/Insurer from smoking on its property, but that control apparently ended
at the property line. That she left with the Employer/Insurer’s permission (and not, as the
Employee suggests in her brief, at their direction) does not alter the fact that she did so in order
to engage in a non-work-related activity that could not be controlled by the Employer/Insurer once
she left. Accordingly and given the record of facts in this case, we find that the injury did not occur
in the course of the Employee’s employment.
Even were we to find that the Employee was subject to sufficient control by the Employer/Insurer
during her smoking break (to consider the injury to have occurred in the course of employment),
we find the injury would not be compensable as it did not arise out of the employment. As
mentioned, the courts have long defined “arising out of” the employment to refer to circumstances
in which “it is apparent to the rational mind, upon consideration of all the circumstances, that there
is a causal connection between the conditions under which the work is required to be performed
and the resulting injury.” Cox, supra, at 792, 115 S.E.2d at 455-56.
The administrative law judge found the injury arose out of employment because while the break
on March 15, 2017, was a deviation from employment, it was only a slight deviation. (Award, ¶¶
16-18). In support of this finding, he cited Hartford Acci. & Indem. Co. v. Souther, 110 Ga. App.
84, 137 S.E.2d 705 (1964), and Lewis v. Chatham Cty. Savannah Metro. Planning Comm'n, 217
Ga. App. 534, 458 S.E.2d 173 (1995), which describe personal deviations from work-related
business that are “so closely connected with the master’s affairs that even though the employee
may derive some benefit from it, it may nevertheless be fairly regarded as arising out of and in
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the course of employment.” Lewis, supra, at 534, 458 S.E.2d at 174, citing Souther, supra. We
respectfully disagree.
As correctly found by the administrative law judge, the activity of smoking a cigarette was a
deviation from the Employee’s work and was a purely personal activity. “Where the employee
steps aside from his employer's business to do some act of his own, not connected with his
employer's business, the relationship of employer and employee, or master and servant, is, as to
that act, completely suspended, and an accident occurring at that time, resulting in injury to the
employee, does not arise out of the employment within the meaning of the Workmen's
Compensation Act.” Souther, supra, at 85, 137 S.E.2d at 706; see also Olde S. Custom
Landscaping v. Mathis, 229 Ga. App. 316, 494 S.E.2d 14 (1997). While the courts have
recognized circumstances where a deviation can be so slight that it does not completely sever
the activity from work, those “slight deviation” cases address factual scenarios where the personal
deviation was closely connected to a specific work-related task in which the employee was
engaged. Lewis, supra (the employee was engaged in the work-related task of driving to the bank
when she briefly deviated to drive somewhere else for lunch but, recognizing she did not have
time, had returned to the route to the bank); Souther, supra, (the employee was engaged in the
work-related task of going to and from a towing job when, on the return trip, he stopped at the site
where he picked up the vehicle to be towed to look for a personal possession he had lost). In the
case before us, the Employee’s personal pursuit of a smoking break was not connected in any
way to a work-related task, and in fact was an activity explicitly prohibited on the Employer’s
premises. Any work-related task had been completely set aside to pursue the personal mission
of smoking a cigarette off premises.
Because the Employee did not carry her burden of proving that she sustained an injury by accident
arising out of and in the course of her employment, we conclude that her claim for benefits under
the Workers’ Compensation Act must be denied.
Based on the foregoing, to the extent the administrative law judge made findings of fact and
conclusions of law inconsistent with our findings and conclusions herein, we reverse, strike and
amend his findings of fact and conclusions of law as necessary to remain consistent and in
accordance with our findings and conclusions herein. See Bankhead Enterprises v. Beavers, 267
Ga. 506, 480 S.E.2d 840 (1997); Russ v. American Telephone & Telegraph, 228 Ga. App. 858,
493 S.E.2d 46 (1997); Bennett-Murray, Inc. v. Barnes, 222 Ga. App. 137, 473 S.E.2d 166 (1996).
Finally, except as stated above, the Appellate Division hereby accepts the findings of the
administrative law judge in this matter as such findings are supported by a preponderance of
competent and credible evidence contained within the record on review. See O.C.G.A. §34-9103(a). The Appellate Division adopts the conclusions of law of the administrative law judge as
such reflect an appropriate application of the Act to the findings of fact, except as stated above.
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AWARD
Based upon the foregoing, the Appellate Division vacates the award of Judge Sapp, dated
November 6, 2017, and the Employee’s claim for benefits is denied.
IT IS SO ORDERED, this the 27th day of March, 2018.
Concurring: Presiding Judge Frank R. McKay and Judge Benjamin J. Vinson.
STATE BOARD OF WORKERS' COMPENSATION
This award is electronically signed and approved.
Elizabeth D. Gobeil
Judge
Appellate Division
/ltc
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STATE BOARD OF WORKERS' COMPENSATION
7 East Congress Street
Suite 601
Savannah, GA 31401
www.sbwc.georgia.gov
To protect privacy, the names of parties and witnesses are not used in this decision.
On August 28, 2017, a hearing was held in Gainesville, Hall County, Georgia to decide
1) whether the Employee had a work injury that arose out of and in the course of employment,
2) whether the Employer got timely notice of a compensable work accident,
3) whether the Employee is entitled to reimbursement for out-of-pocket medical expenses, and
4) whether the Employer/Insurer are liable for assessed attorney's fees.
The record of hearing evidence closed as of the date of the hearing.
The hearing transcript was filed on October 4, 2017 and post-hearing briefs were received by
October 27, 2017.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
After considering all the admissible evidence as well as the witness demeanor and appearance, and
after review of what the parties said in their briefs, it is found and concluded as follows:
1. Based on the stipulations made at the hearing, it is found that the parties are subject to the Act
and that the Board has jurisdiction to decide the issues in this claim; that the alleged accident
occurred in Taliaferro County but that by agreement of the parties the case could be heard in Hall
County; that the Employer was properly insured on the date of the accident; that the Employee was
in the general employment of the Employer on the date of the accident earning an average weekly
wage of $800.00; and that the Employer got timely notice, as defined by the Act, of an incident that
happened on the date of the alleged work accident.
2. On August 29, 2015, the date of the accident that the Employee alleges to be work-related, the
Employee was employed by the Employer as a project coordinator. On that day, she suffered
serious injuries when an all-terrain vehicle she was driving lost control. The medical evidence shows
the extent of her injuries, which resulted in the amputation of a part of her injured left leg.
3. The facts show that this incident happened at a party held outdoors on property leased by the
Employer's then-sales department manager from a privately owned hunting club located in Taliaferro
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County, a club for which the sales manager was a member. The Employee contends that this
party/get together/event was a company-sponsored event and so it arose out of and in the course of
employment. The Employer/Insurer contend that this event had not sponsored by the Employer,
that employees were not required to go, and that therefore the incident did not arise out of and in the
course of employment.
4. The law's first, and simplest, requirement is that, for a work injury to be compensable, it must be
caused by an injury that 1) arose out of employment and 2) arose in the course of employment.
O.C.G.A. §34-9-1(4). Looking first at the "in the course of employment" requirement, the law does
address accidents that happened during after-work recreational activities. In order for "course of
employment" to be found, the employer must have required participation--either expressly or
impliedly--in the activity, or the employer must have made the activity a part of the worker's services.
See Crowe v. Home Indem. Co., 145 Ga. App. 873, 245 S.E.2d 75 (1978). Another way it can be
proven is if the employer derives substantial direct benefit from the activity, not just the intangible
value an employer gets from improvement in Employee health and morale. Id. A third way to prove
compensability is that the activity took place on work premises during a lunch or recreation break as
a regular part of the job. Id. See also Pizza Hut of America, Inc. v. Hood, 198 Ga. App. 112, 400
S.E.2d 657 (1990), which, in denying benefits, also applied the test set out in Crowe. That worker
was injured during a company picnic. See also City Council of Augusta v. Nevils, 149 Ga. App. 688,
255 S.E.2d 140 (1979), which, though applying a somewhat different test, found that none of the
criteria was met, and so upheld the denial of the claim. Indeed, one of the criteria in Nevils was
whether the employer got any benefit from the worker's taking part in the off-work activity. It was
noted that the Nevils worker was denied benefits even though he was a fire fighter, on call twentyfour hours a day. Putting aside the facts of these cases, it should be added that the law's criteria are
stated with the conjunction "or," meaning that only one of them needs to be satisfied for a claim to
be found compensable. Crowe and Hood.
5. In our case here, I find that the Employee's injury did not take place on work premises, let alone
on a lunch or recreation break that was a regular part of the job. The undisputed evidence shows
that this injury happened on that hunting club property leased by the then-sales manager, who since
the event left the company. I base my finding on the testimony of the Employer's co-owner and
president, who said that the Employer did not own or control any of that hunting club property. I also
base my finding on the former sale's manager's testimony to the same. The Employee herself had
no inkling that the Employer owned or controlled any of that property.
6. Regarding the "requirement" requirement, so to speak, I find that the Employer did not require
participation in that recreational event at the hunting club. The former sales manager might have
believed he was helping the Employer through a time during which there had been some conflict,
but he did not persuade me that the Employer required the participation. From the sales manager's
own testimony, I find that participation was voluntary even from his own perspective, because he
himself was certainly not making employees go. Indeed, his invitation specifically said that this was
not a company event, and the Employee acknowledged seeing that. At any rate, I find credible the
president's testimony that the Employer did not require participation in this recreational activity. I find
this credible especially considering that the event involved driving all-terrain vehicles, firing automatic
weapons, and using live explosives, and that, when the president found out about it not long before
the event, he had deep reservations about it. Indeed, the former sales manager's invitation
welcomed "happy drunk[s]" and discouraged "mean unhappy drunk[s]." I therefore find it would have
been far from his mind to require this sort of thing. (He did add that he did not feel it was his place
to forbid employees from going since it was on their free time.) The Employer's co-owner, who is
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also the president's wife, corroborated this, as did the Employer's current sales manager (he took
the former manager's place).
7. As for the benefits requirement, I find that the Employer did not derive substantial direct benefit
from this party/event. While the former sales manager testified that he hoped that the event caused
a benefit in increased morale and in clearing the air of conflict, I find that this is not a substantial or
direct benefit. Indeed, the current sales manager credibly testified that, though he attended the
event, too, he did not remember work being discussed at all. It should be noted that the current
manager testified that he and the former manager were still friends at that time. He also testified
that the Employer's atmosphere was not in conflict, that the year so far was less stressful than the
year before. I therefore find that, if the event gave the Employer any benefits, it was not substantial
and it was not direct.
8. The Employee contends that, because past events were company-sponsored and required, this
one should be found to be so, too. I am not persuaded by this. Perhaps if injuries had occurred in
those other events, they might have been compensable. However, I examine this event here, and I
find that it cannot satisfy the criteria set forth in the law. In any case, past events were clearly stated
to be company events.
9. Because none of the criteria fit, let alone one of them, it is found that the Employee's accident did
not arise in the course of her employment. It is concluded that the Employer/Insurer are not liable to
pay benefits. O.C.G.A. §34-9-1(4).
10. Because the Employee was required to prove that an accident arose out of and in the course of
employment, and because "in the course of" has not been proven, the question of "arising out of"
need not be addressed.
11. Because benefits are not being awarded, attorney's fees cannot be assessed against the
Employer/Insurer. O.C.G.A. §34-9-108(a).
AWARD
THEREFORE, based upon the above findings and conclusions, the claim of the Employee for
benefits for the injuries that happened on August 29, 2015 is denied.
The Employee's request for assessed attorney's fees is denied.
IT IS SO ORDERED, this the 30th day of October, 2017.
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STATE BOARD OF WORKERS' COMPENSATION
This order has been electronically signed and
approved
Jerome J. Stenger
ADMINISTRATIVE LAW JUDGE
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This appeal by Employee is before the Appellate Division for review of an award by Judge Stenger,
dated October 30, 2017. No cross-appeal was filed in this case. This appeal was argued orally
before the Appellate Division on January 10, 2018. After a review of the record as a whole, as
well as the arguments presented, the Appellate Division now adopts the findings of fact,
conclusions of law, and award of Judge Stenger as its own.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
After a review of the record as a whole, we find the administrative law judge was, in this case, in the
best position to determine the credibility and weight of the evidence in the record. See Johnson v.
Weyerhaeuser Company, 231 Ga. App. 627, 499 S.E.2d 916 (1998); Metro Interiors, Inc. v. Cox,
218 Ga. App. 396, 461 S.E.2d 570 (1995); Coats & Clark, Inc. v. Thompson, 166 Ga. App. 669, 305
S.E.2d 415 (1983). Consequently, as to the enumerations of error and arguments presented by
Employee, we find no error with the administrative law judge’s award.
Therefore, the findings of the administrative law judge in this matter are hereby accepted by the
Appellate Division as such findings are supported by a preponderance of competent and credible
evidence contained within the record in review. See O.C.G.A. § 34-9-103(a). The Appellate
Division adopts the conclusions of law of the administrative law judge as such reflect an
appropriate application of the Act to the findings of fact.
AWARD
Based upon the foregoing, the Appellate Division adopts the award of Judge Stenger, dated
October 30, 2017, as its award.
IT IS SO ORDERED, this the 07th day of March, 2018.
Concurring: Presiding Judge Frank R. McKay and Judge Elizabeth D. Gobeil.
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This award is electronically signed and approved.
Benjamin J. Vinson
Judge
Appellate Division
/ltc
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STATEMENT OF THE CASE
Based upon application of the Employee, a hearing was held in Atlanta, Fulton County,
Georgia on July 11, 2017, to determine all issues related to injuries sustained on May 19,
2016. The parties primarily dispute whether the Employee’s shooting incident arose out of
and in the course of his employment. The Employee contends that he was shot in the arm
during a robbery while he was in the course of his employment. The Employer/Insurer
defends on the ground that the Employee had ceased work, and was not in the course of his
employment at the time of the incident.
As detailed below, I find that the Employee’s injuries arose out of and in the course of his
employment and, therefore, his claim is compensable. The Employee’s job required him to
review the day’s work after getting home, and the shooting occurred during this period of
his employment.

ISSUES
Whether the Employee sustained injuries that arose out of and in the course of his
employment?
FINDINGS OF FACT AND CONCLUSIONS OF LAW
Based upon the stipulations of the parties, and a consideration of the evidence, I find as fact
and conclude as matters of law the following:
1.
I find, and the parties stipulate that: (1) the Employer is subject to the Workers’
Compensation Act and the Board has jurisdiction; (2) insurance coverage is with Insurer;
(3) venue is in Clayton County; (4) there was an employment relationship on May 19, 2016;
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(5) the average weekly wage was $689.66; and (6) the Employee gave timely notice of the
incident.
2.
The Employee began working for the Employer in April 2015 as a Manager. The
Employer is a restaurant, and the Employee’s duties included overseeing the entire
restaurant operation – the handling of the money, the kitchen and food service, keeping the
restaurant clean, and taking care of customers. The Employee’s wages were paid by salary,
and were not dependent on the number of hours that he worked. The owner of the restaurant
was Mr. WL, with whom the Employee and other co-workers lived. The Employee had
lived with Mr. WL for over a year. The Employee, as manager, normally opened the
restaurant at 11:30 a.m., and would close the next morning at 1:30 a.m. Mr. WL would be
present at the restaurant three days per week, and on those days he would drive the Employee
and the other workers to and from work. On the other days, the Employee would drive to
and from work using one of the vehicles owned by JM, the main chef. Although the
Employee owned his own car, which he occasionally drove to work, he would normally
drive JM’s car, which the Employee characterized as an “unofficial” “work vehicle.” During
the times that the Employee would drove, he would not be paid for gas or mileage expenses.
Regardless of who drove to work, each night/morning after getting home following the
closing, the Employee and Mr. WL would spend about an hour going over the receipts for
the day, and review inventory in preparation of the next opening. The money from the
restaurant was not brought home, but was locked up after closing, until Mr. WL could take
it to the bank during daylight hours.
3.
On May 19, 2016, in the early morning hours after closing the restaurant and arriving
home, the Employee was shot in the right forearm during a robbery. On that day, Mr. WL
had driven to work, and he, along with the Employee and one of the cooks, EK, left the
restaurant around 1:50 a.m. after closing. They drove straight home, and after pulling into
the enclosed garage, three men ran into the garage from the street, and, with guns out, they
demanded money. According to the Employee, the men surrounded the car and asked
“Where is the bag of money?” Mr. WL testified that the men said multiple times “Give me
the money.” Mr. WL responded by giving the men his personal money out of his pocket,
and then the men ordered them to get out of the car. The Employee testified that the men
ordered them to open the trunk, but Mr. WL does not recall the men saying anything about
opening the trunk. As the Employee was getting out of the car from the front passenger seat,
one of the men asked the Employee what was wrapped in the Employee’s sweater. At the
time, the Employee was carrying a sweater with his own gun wrapped inside. The Employee
testified that he normally kept a firearm with him for safety. The robber opened the sweater,
saw the Employee’s gun, and shouted to the other men that the Employee had a gun. The
robbers started to run, but the man closest to the Employee shot the Employee in the right
forearm. Mr. WL testified that he did not know any of the robbers, and that at the time he
was in possession of the receipts from the restaurant.
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4.
An ambulance transported the Employee to Grady Hospital, where a diagnosis was
made of a severe right ballistic comminuted fracture of the distal radius, laceration of the
brachioradialis, and contusions/defects along the right forearm. Open reduction and internal
fixation surgery of the right radial shaft was completed May 19, and additional surgeries
were performed on May 20, May 23, and June 1. The hospital discharged the Employee on
June 6, 2016. Dr. Mara Schenker, one of the Grady orthopaedic doctors, completed an
Employee-generated questionnaire, on January 31, 2017, agreeing that the Employee has
been, and remains, disabled from work. An Employee-requested independent medical
evaluation by Dr. Frank Joseph, on April 3, 2017, notes current diagnoses of right median
nerve neuropathy, right radial nerve laceration, right brachioradialis laceration, right upper
extremity compartment syndrome, right FPL avulsion, and serve contractures of the right
index, middle, and ring fingers. Dr. Joseph opined that the Employee is unable to work.
5.
The Employer/Insurer, on November 19, 2016, controverted the Employee’s claim as
not being compensable. The Employee seeks temporary total disability (TTD) and medical
benefits, along with penalties and assessed attorney’s fees for the period May 19, 2016 and
continuing. To receive benefits, the Employee must carry the burden of proof of showing
that he sustained disabling injuries arising out of and in the course of his employment.
Dasher v. City of Valdosta, 217 Ga. App. 351, 457 S.E.2d 259 (1995). An injury “arises
out of” the employment when a reasonable person, after considering the circumstances of
the employment, would perceive a causal connection between the conditions under which
the employee must work and the resulting injury. Chaparral Boats, Inc. v. Heath, 269 Ga.
App. 339, 606 S.E.2d 567 (2004) (citing Hennly v. Richardson, 264 Ga. 355, 444 S.E.2d
317 (1994)). An injury “in the course of” employment relates to the time, place, and
circumstances under which the accident takes place. The accident must occur within the
period of employment at a place where the employee may reasonably be in the performance
of his duties, and while he is fulfilling those duties, or engaged in doing something incidental
thereto. Hadsock v. J.H. Harvey Company, Inc., 212 Ga. App. 782, 442 S.E.2d 892 (1994)
(quoting General Fire & Casualty Company v. Bellflower, 123 Ga. App. 864, 182 S.E.2d
678 (1971)); Hennly v. Richardson, 264 Ga. 355, 444 S.E.2d 317 (1994).
6.
I find that the Employee sustained compensable injuries to his right upper extremity
that arose out of and in the course of his employment. The evidence confirms that, during
each work day, up until he completed his nightly/early morning review of the receipts and
inventory with the Employer owner, the Employee was in the “continuous employment” of
his job as Manager, and, therefore, his injuries were sustained within “the course of his
employment.” To the extent that the shooting of the Employee occurred during this
extended period of the employment, the injuries “arose out of the employment.” It is the
general rule that accidents occurring while an employee is traveling to and from work are
not compensable since the employee is deemed not to be within “the course of” employment
at these times. Harrison v. Winn Dixie Stores, Inc., 247 Ga. App. 6, 542 S.E.2d 142 (2000);
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Corbin v. Liberty Mutual Insurance Company, 117 Ga. App. 823, 162 S.E.2d 226 (1968).
This rule, however, “is ordinarily applied only in those cases involving employees whose
hours and place of employment are fixed, and their travel is not an incident of their
employment; that is, in those cases where there is a sharp division between the personal
requirements of the employee and those of the employer.” American Mutual Liability
Insurance Company v. Casey, 91 Ga. App. 694, 86 S.E.2d 697 (1955). In this case, the
Employee’s obligation to meet with Mr. WL each night/early morning after closing the
restaurant, for the purpose of reviewing the day’s receipts and the inventory in preparation
of the next day’s opening, was a condition of the employment relationship.
7.
Although the Employee was not a traveling salesperson or a 24-hour on-call worker,
the circumstances of his employment were similar. His employment was broader in scope
than that of ordinary employees, and his hours were longer, extending usually to 16 hours
per day. See Casey at 696; and Amedisys Home Health, Inc. v. Howard, 269 Ga. App. 656,
605 S.E.2d 60 (2004). There is no evidence that the Employee, while riding as a passenger
in Mr. WL’s vehicle, deviated from going straight home after leaving the restaurant, and, at
the time of the shooting, the Employee was at a place where he could reasonably have been
expected to be, in preparation of completing his task of reviewing the receipts and inventory.
The fact that the Employee had arrived home and that Mr. WL had the receipts in his
possession, does not change the fact that the Employee was within the course of his
employment. “There is no requirement in our law that the Employee at the time of his injury
must have no objective other than the business of the employer.” Howard at 658; and Casey
at 696.
8.
The Employee’s injuries also arose out of his employment. To arise of the
employment, the Employee’s injuries “need not arise from something peculiar to the
employment but the injury is compensable if after the event it is apparent to the rational
mind that there is a causal connection between the conditions under which the employment
was performed and the resulting injury.” Hubert v. Domino’s Pizza, Inc., 239 Ga. App. 370,
521 S.E.2d 43 (1999). Although it is not clear if the robbers had prior knowledge that the
Employee and the others had just closed the restaurant, it is clear that the robbers were lying
in wait for someone to arrive home during the early morning hours, as they ran in as soon
as the car pulled into the garage. Since the Employee had not discussed the receipts and
inventory with Mr. WL before leaving the restaurant, the Employee’s time after closing was
not solely his personal time. The conditions of the Employee’s job required him to go home
after closing the restaurant for the purpose of completing his work with Mr. WL. This job
requirement created the risk and occasion for robbers to accurately estimate the Employee’s
arrival home, and to put the Employee at risk of being shot during a robbery. The conditions
of the Employee’s employment did not merely provide the time and place for the shooting,
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but increased the risk of an attack, and subjected the Employee to a danger peculiar to his
employment. See Hubert at 373.
9.
Based on the medical opinions of Drs. Schenker and Joseph, the Employee has been,
and continues to be totally disabled from work. I find, therefore, that he is entitled to
temporary total disability (TTD) benefits at the weekly rate of $459.77 for the period May
19, 2016 and continuing until suspended or terminated by law.
10. Since income benefits were not paid when due, the Employee is entitled to 15% late
payment penalties on all past due and accrued benefits. There is no evidence that income
benefits were timely controverted, or that the nonpayment of such benefits was due to
conditions beyond the control of the Employer/Insurer. The evidence confirms that the
Notice to Controvert was filed with the Board on November 19, 2016, beyond the 21 days
required by law. See O.C.G.A. §§ 34-9-221(d) and (e).
11. The Employee has the burden of proving that the medical expenses and continued
medical care for which he seeks compensation are such as to give relief directly to the workrelated injury. Jarallah v. Pickett Suite Hotel, 204 Ga. App. 684, 420 S.E.2d 366 (1992).
Pursuant to O.C.G.A. § 34-9-200, I find that the Employee incurred the following medical
expenses, reasonably required and appearing likely to effect a cure, give relief, or restore
the employee to suitable employment as a result of the Employee’s injury:
1. Grady Memorial Hospital

$304, 206.43

The Employee is entitled to ongoing medical treatment for his compensable injuries. At the
Employee’s request, Dr. Joseph is designated as the authorized treating physician.
12. I further find that the employer/insurer’s defense of this claim, and their failure to pay
benefits pursuant to O.C.G.A. § 34-9-221, were with reasonable grounds. Therefore, the
Employee is not entitled assessed attorney’s fees and expenses of litigation. O.C.G.A. § 349-108(b).
AWARD
WHEREFORE, based upon the above findings and conclusions, the Employee’s claim for
workers’ compensation benefits, as a result of the accident of May 19, 2016, is hereby
GRANTED as follows:
1. The Employer/Insurer shall pay the Employee TTD benefits at the weekly rate of
$459.77, along with 15% penalties on all past due and accrued benefits, for the period
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May 19, 2016 and continuing until suspended by law. The Board form shall be filed
confirming payment of this award.
2. The Employer/Insurer shall pay the medical expenses of the Employee set forth above
under paragraph 11. The Employer/Insurer shall pay such other medical expenses of the
Employee as are reasonably required or appear likely to affect a cure, give relief, or
restore the Employee to suitable employment. Dr. Frank Joseph is hereby designated as
the authorized treating physician.
3. The Employee’s claim for assessed attorney’s fees and expenses of litigation is DENIED.

IT IS SO ORDERED, this the 05th day of September, 2017.

STATE BOARD OF WORKERS' COMPENSATION
This order has been electronically signed and approved
JOHNNY MASON

ADMINISTRATIVE LAW JUDGE
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2016038363 Appeal

STATE BOARD OF WORKERS' COMPENSATION
270 Peachtree Street NW
Atlanta, Georgia 30303-1299
www.sbwc.georgia.gov

The Appellate Division hereby vacates its January 16, 2018 award and replaces it with the
following:

AWARD
This appeal by the the Employer/Insurer is before the Appellate Division for review of an
award by Judge Mason, dated September 5, 2017. No cross-appeal was filed in this case.
This appeal was heard by the Appellate Division on October 26, 2017. After a review of
the record as a whole, as well as the arguments presented, the Appellate Division now
adopts the findings of fact, conclusions of law and award of Judge Mason as its own.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Based on our review, a preponderance of the competent and credible evidence in the
record shows that the Employee was injured when he was shot at his residence on May
19, 2016 during the course of a robbery. At the time he was shot, the Employee, who
worked as a restaurant manager, lived with the owner of the restaurant, Mr. WL, and
several other co-workers (T. 10). On the date of injury, the restaurant closed at
approximately 1:30 a.m., and the Employee arrived home at approximately 1:50 a.m. (T.
18). The Employee was driven home by Mr. WL; another employee, EK, was also in the
vehicle at the time of the robbery (T. 19). Mr. WL opened the garage door and drove into
the garage, but before the Employee, Mr. WL, and EK could exit the vehicle, three unknown
assailants ran into the garage and demanded “the bag of money” (T. 11). Mr. WL did not
bring the restaurant-related money home with him; rather, that money was left at the
restaurant and taken to the bank the following day “for safety issues” (T. 30). Mr. WL gave
one of the robbers approximately $100.00 (T. 38). The Employee had a pistol on his lap,
but it was wrapped in a sweater. When one of the robbers saw the gun, he shot the
Employee in the hand. The Employee was treated at Grady Hospital, where he remained
for approximately two weeks, and underwent several surgeries (T. 13).
Following a hearing below, the administrative law judge determined that the Employee’s
injuries were compensable and awarded indemnity and medical benefits.
On appeal, the Employer/Insurer first argue that the administrative law judge erred in
finding that the Employee’s injury occurred in the course of his employment. Specifically,
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the Employer/Insurer argue that, at the time of the accident, the Employee had completed
work for the day, was no longer in his place of employment, and was not engaged in any
workrelated activities.
“An accident arises in the course of employment under the Workers’ Compensation Act
when it occurs within the period of employment, at a place where the employee reasonably
may be in the performance of his duties and while he is fulfilling his duties or engaged in
doing something incidental thereto.” Amedisys Home Health, Inc. v. Howard, 269 Ga.App.
656, 657, 605 S.E.2d 60 (2004).
In Amedisys Home Health, supra, the Court of Appeals affirmed the superior court’s
affirmance of Board’s grant of workers’ compensation benefits to an employee who
sustained an ankle injury in her driveway at home while carrying work-related reports for
completion before the following morning. The Court held that there was some evidence to
support the Board’s award of benefits because the employee’s status as a 24-hour on-call
registered field nurse rendered her a “continuous” employee for the purposes of
determining whether she was within the course of her employment at the time of her
accident.
In the instant case, although we do not find that the “continuous employment” doctrine
applies, we nonetheless find that, at the time he was shot, the Employee was within the
course of his employment. Although the restaurant had closed for the day, the Employee’s
job responsibilities had not yet ended. The Employee testified that he and Mr. WL typically
spent about an hour each evening going through the day’s receipts and inventory (T. 1213).
When asked if the Employee had stopped work for the day when he was shot, Mr. WL
testified that, “At the restaurant; had gone home and do the job, the rest of the job, you
know” (T. 34). Both the Employee and Mr. WL testified that they planned to go over the
receipts and continue working once they arrived home, and Mr. WL had the receipts in his
possession at the time of the robbery. The fact that the Employee worked as a manager
at the restaurant, that he was with the owner at the time of shooting, and the credible
testimony that they planned to continue working once they arrived home all support a
finding that the Employee was still within the period of employment at the time of his
accident. We find this evidence sufficient to prove that the Employee and the restaurant
owner planned to continue working once they got home, as they normally did, and, under
the unique facts presented in this case, we find the Employee was within the course and
scope of his employment at the time he was shot.
The Employer/Insurer next argue that the administrative law judge erred in finding that the
injury “arose out of” the employment.
In Hulbert v. Domino’s Pizza, Inc., 239 Ga.App. 370, 521 S.E.2d 43 (1999), an employee
was doused with gasoline and lit on fire while working as a pizza delivery driver. The
parties stipulated that the employee was within the course of his employment at the time
of his injuries, and the issue before the Court of Appeals was whether the injuries arose
out of the employment. The Court reasoned that because pizza delivery drivers travel
alone, at all hours, typically in marked vehicles, carrying large sums of money, and
encounter all types of unknown people, the conditions of work as a pizza delivery driver
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were peculiarly conducive to the type of incident in which the employee was injured.
Therefore, the court found that the accident arose out of the employment because the
employee’s work as a pizza delivery driver exposed him to danger sufficiently connected
with his duties to constitute a risk incidental to his employment.
Similarly, here, the Employee’s work as a restaurant manager exposed him to the danger
of robbery under the facts presented in this claim. The restaurant closed at a late hour,
and the robbers likely assumed that the Employee and his co-workers would be in
possession of money from the restaurant. The record shows that, as soon as Mr. WL
opened the garage door and drove in, three men ran into the garage from across the street
and demanded “the bag of money” (T. 11, 19-20). The Employee assumed the robbers
were asking for the money from the restaurant’s sales that day (T. 11). Based on the
circumstances of the robbery, including the targeted nature of the crime and the fact that
the perpetrators asked for “the money” or “the bag of money”, we find that the injury arose
out of the Employee’s work as a restaurant manager. We find that a preponderance of the
competent and credible evidence shows the robbery would not have occurred but for the
circumstances of the employment, and it is apparent that there is a causal connection
between the conditions under which the employment was performed and the resulting
injury. We therefore affirm the administrative law judge’s finding that the Employee’s
injuries arose out of his employment.
In addition to the foregoing, after a review of the record as a whole, we find the
administrative law judge was, in this case, in the best position to determine the credibility
and weight of the evidence in the record. See Johnson v. Weyerhaeuser Company, 231
Ga. App. 627. 499 S.E.2d 916 (1998); Metro Interiors, Inc. v. Cox, 218 Ga. App. 396, 461
S.E.2d 570 (1995); Coats & Clark, Inc. v. Thompson, 166 Ga. App. 669, 305 S.E.2d 415
(1983). Consequently, as to the enumerations of error and arguments presented by the
Employer/Insurer, we find no error with the administrative law judge’s award.
Therefore, the findings of the administrative law judge in this matter are hereby accepted
by the Appellate Division as such findings are supported by a preponderance of competent
and credible evidence contained within the record on review. See O.C.G.A §34-9-103 (a).
Except as otherwise found above, the Appellate Division adopts the conclusions of law of
the administrative law judge as such reflect an appropriate application of the Act to the
findings of fact.

AWARD
Based upon the foregoing, the Appellate Division adopts the award of Judge Mason, dated
September 5, 2017, as its award.
IT IS SO ORDERED, this the 30th day of January, 2018.
Concurring: Judge Elizabeth D. Gobeil and Judge Benjamin J. Vinson.
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STATE BOARD OF WORKERS' COMPENSATION
This award is electronically signed and approved
Frank R. McKay
Presiding Judge
Appellate Division
/gj
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I.

Effective Legal Writing Defined

Each legal writing text has unique qualities and characteristics. In general,
whether motion, brief, memo, contract, or email effective legal writing features the
following seven characteristics.
A.

Purposeful
Effective legal writing is meaningful and purposeful. In other words,
effective legal writing has a distinct and identifiable purpose. Those purposes are
typically to inform, to persuade, or to do both.
B.

Organized
Effective legal writing uses organizational structures and strategies to
present information and arguments to the reader. The organizational paradigm known
by the acronym IRAC (Issue, Rule, Analysis, Conclusion) is a useful starting point for
any legal writing text. IRAC, or one of its variations, helps remind the reader to focus on
the issue presented, showcase the relevant rules, and highlight the relevant facts. IRAC,
however, is not the only organization that can support the purpose of the text.
Other organizational strategies include using a roadmap in the introduction to
outline the points to follow. Headings guide a reader. Tabulation can enumerate points.
Paragraphing, moreover, provide necessary structure. Thesis sentences, the first
sentence of a paragraph, showcase the value of each paragraph to the reader. Each
paragraph should be cohesive, unified, and complete. Transitions move the reader
through the text and connect concepts. (Appendix A lists a variety of transitions.)
C.

Accurate
Effective legal writing accurately presents the determinative facts,
pertinent legal authorities, and relevant policy considerations. Accuracy builds
credibility. Candor to a tribunal is required.
D.

Clear
Effective legal writing is not convoluted, antiquated, or vague. Instead,
effective legal writing is concise and precise. Limit jargon and cryptic acronyms.
Unnecessary words, such as adverbs, are avoided. (Appendix B lists bulky phrases to
streamline. Appendix C lists adverbs to be used with caution.) Hyperbole, jokes, and
sarcasm are likewise avoided.
E.

Supported
Effective legal writing is supported by authority—both legal and factual.
Authority provides support for the points advanced by the writer in the text.
F.

Accessible
Effective legal writing is accessible to the reader. Accessibility refers to
organization, language choices, and appearance of the text. The font, margin, and line
spacing contribute to—or undermine—accessibility.
1
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H.

Professional
Typographical mistakes happen. Overall sloppiness and lack of attention
to detail, however, is not a characteristic of effective legal writing.

II.

Legal Writing and the Contemporary
Practice of Law
A.

Legal Writing’s Role

Since the Middle Ages, legal writing has been a component of the practice
of law. But writing has gained increased importance within the last thirty years. The
practice of law will also include oral communication. But some posit that written legal
communication is now a more importance skill.
1.

Purpose of Legal Writing
The purpose of legal writing varies. Legal writing may seek to
inform or persuade. Legal writing may seek to predict or to argue. Establishing the
purpose of a particular text will inform the writer’s approaches and choices.
2.

Audiences
Legal writing has primary and secondary audiences. Each audience
has its own particular needs and concerns. This may require the legal writer to think
beyond clients, attorneys, paralegals, court personnel, and judges when create a text.
For example, the needs of a trial judge may differ from the needs of an appellate judge.
B.

The Constraints, Challenges, and Opportunities

When novice legal writers first approach the creation of a text, they may
consider legal writing to be the creation of a rigid, robotic-type document. What some
may perceive as constraints and challenges, actually offer opportunities to create a
dynamic, effective text. Six challenges are highlighted below.
1.

Procedural Requirements
Statutory requirements, evidentiary burdens, and standards of
review proscribe what a writer must and can do within a text. Respecting the procedural
requirements is key to the creation of an effective legal writing text.
2.

Time
Deadlines and work commitments may force the writer to take
shortcuts in the writing process. When the writer develops strategies to work efficiently,
the writer ensures that the produced text is effective. Even expert legal writers require
time to develop a final version of a motion or a brief. Beware procrastination!

2
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3.

Structure
Legal writing, like many expositive texts, has expected structures
and organizational conventions. These structures can seem to limit creativity. These
structures, in fact, promote creativity by providing an initial starting point for the
creation of a text.
4.

Voice, Formality, and Word Choice
Legal writing is a form of professional writing. Legal writing has
embraced “Plain English.” Legal writing does, however, require use of a specific legal
vocabulary and legal citations. The line between jargon and vocabulary can be difficult
to determine. Similarly, the line between burdensome clutter and required citations can
be difficult to determine. Moreover, maintaining the proper voice and level of formality
can be challenging. Legal writing may easily become dense and uneven tone.
5.

Screen Writing
Today, many legal writers compose their text on a computer.
Writing on computer, or “screen writing,” gives the writer access to additional tools.
Those tools include spell-check, grammar-check, and formatting tools. Nonetheless,
“screen writing” also can create problems, such as cut-and-paste mistakes. On occasion,
a writer may handwrite a portion of a draft or proofread a printed version of the
document. Competency with word processing programs is now a key skill required of all
writers.
6.

Screen Reading
More and more readers are reading texts exclusively on screens.
Those screens vary in size. Considering the functionality and appearance of the text on
screens of various sizes allows the writer to promote reader engagement. Word
processing programs provides support for the creation of a document that is “screenfriendly.”

III. The Five Stages of the Writing Process
After conducting the necessary factual and legal research, the writer is ready to
create written text. Writing is a recursive process, but keeping in mind the five stages of
writing will ensure that the writer creates effective texts—whether motion or brief.
A.

Prewriting
The first stage of the writing process is prewriting. Prewriting is the
planning stage of the writing process. Even experienced writers benefit from using
prewriting techniques. A writer may begin the writing process with one or more
prewriting techniques. A writer may also return to the prewriting stage when evaluating
a draft or considering a new counterargument.

3
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Prewriting techniques include the following:
1.

Freewriting
Freewriting is a free association of concepts, facts, and questions
related to the issue. Freewriting allows for the writer to identify gaps in understanding
and research. Freewriting can also facilitate creativity in approaches and help a writer
overcome writer’s block. A writer establishes a set period of time, such as 2-5 minutes.
During that time, the writer writes continuously. No revising or editing occurs during
the freewriting. The text is created in a stream-of-consciousness manner. Freewriting
encourages fluidity of ideas that the writer than then review and incorporate into the
draft.
2.

Clustering/Webbing
Clustering/webbing is a visual brainstorming technique to help the
writer group concepts and see links between ideas. The writer begins with a blank page
and places a concept, fact, authority, or rule in the middle of the page. The writer then
writes related concepts, facts, authorities, rules, or questions on the page. Related words
are linked with circles, arrows, and lines.
3.

Journalist Questions
Identifying the who, what, when, where, how, and why can
encourage development of the required legal analysis.
4.

Charts
Using charts to facilitate note taking helps a writer manage various
arguments or authorities. Charts can be referenced through the writing process.
5.

Outlines
Outlining is a standard prewriting technique in legal writing. An
outline can be used to order initial ideas. Later in the writing process, an outline can be
referenced again as a checklist to ensure the completeness of the final draft.
6.

Reading Examples
Locating and reading examples of texts guides a writer’s approach.
The examples may come from a form file, form book, or court website.
B.

Writing
The second stage of the writing process is writing. Writing involves putting
words on the page on a coherent and complete manner. The writer is moving from bullet
points to paragraphs to create an initial working draft of the text. A writer may create
the text via electronic device or handwriting. The text may be created in one sitting or
over a course of days.
C.

Revising
The third stage of the writing process is revising. Revising can also be
called rewriting. During the revising stage, the writer works with an initial draft to
4
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improve the draft. Revising ensures that the text is complete, clear, and accurate. The
writer is also ensuring that the text is presented in a reader accessible manner.
Use the grade school acronym ARMS to remember how to effectively
revise.
Add
The initial draft is seldom complete and comprehensive. The writer
may add additional authorities, expand upon description of a policy consideration, or
insert another case comparison. As the text begins to develop, the writer may also add a
thesis sentence to complete a paragraph or conclude a paragraph with a clear takeaway
point.
Ø

Remove
When composing an initial draft, the writer is “writing to learn.”
This means that the initial draft can include extraneous facts or superfluous details. The
initial draft may include marginal arguments. Removing this information provides focus
to the text.
Ø

Move
As the text develops, an alternative approach to ordering the
arguments, the paragraphs, and the sentences may be considered. Moving the text can
help the writer group similar ideas and manage the momentum of the text.
Ø

Substitute
With a language that includes more than 650,000 words (and
counting!), finding just the right word can be challenging. Substituting words allows the
writer to find the perfect word for the perfect situation. The writer will consider accuracy
while at the same time avoiding jargon. Too, the writer will consider the denotation and
connotation of words. For example, consider the different connotations for the words
“dwelling,” “residence,” and “home.”
Ø

D.

Editing
The fourth stage of the writing process is editing. Editing can also be called
proofreading. Editing ensures that the final text is polished and professional.
Use the grade school acronym CUPS to remember how to effectively edit.
Citation
Citation to the legal authorities and to the record is critical.
Confirming that the proper citation format, whether Bluebook, ALWD, or other,
facilitates the production of a polished legal text.
Ø

Usage
Grammar refers to the accepted rules about language use. Usage is
a broader term that includes both grammar and the accepted language conventions
within a particular discourse community. Usage is often equated to style. While all wellØ

5
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written text includes common characteristics, legal writing has its own style
conventions.
Punctuation
Like grammar rules, punctuation rules change over time.
Historically, punctuation began as “pause points” for actors in the plays of Ancient
Greece. Other forms of punctuation were developed by typesetters to aid pronunciation.
These different origins and changing rules can mean that writers unintentionally create
punctuation problems in their text.
Ø

Spelling
When typing, transposing letters or even missing words can occur.
Remember to confirm the accuracy of the spelling to minimize typographical mistakes.
Activating spell-check can help. But not all spelling mistakes are caught by auto-correct.
For example, auto-correct will not recognize that “statue” should be “statute.”
Ø

E.

Publishing
The fifth and final stage of the writing process is publishing. Publishing
refers to the final submission of the text. A writer ensures that all requirements of
submission are complied with.

IV. Examples to Evaluate, Revise, and Edit
Each written text has a particular purpose and particular audience. For that
reason, providing examples that have universal applicability can be difficult. This
section highlights six examples that may undermine the creation of an effective motion
or brief. Following the identification of the concern is an example that would benefit
from evaluation, revision, or edits.
A.

Sentence Length
Readability studies suggest that sentences should seldom exceed 20-25
words. While a well-written sentence may exceed this guideline, focusing on sentence
length can encourage the writer to streamline the text when possible or divide the text
into multiple sentenecs.
1.

Original Version:
The record supports the findings of the State Board of
Workers’ Compensation that the former employer (hereinafter referred to as “the
employer”) never controverted medical treatment, denied any request by the claimant
for additional medical treatment, or obstructed any attempt by the claimant to obtain
any medical treatment from an authorized medical provider.

6
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2.

Rewritten Version:
______________________________________________

____________________________________________________________
____________________________________________________________
____________________________________________________________
B.

Sentence Structure
Typically, sentences are structured in the following manner: subject-verbdirect object. Varying the sentence structure, such as beginning with introductory
clauses or inserting interrupters, can create rhythm and movement in the text. Likewise,
altering the “typical” word order can prevent the text from assuming a monotonous
tone.
1.

Original Version:
The fireworks exploded when they fell.

2.

Rewritten Version:
______________________________________________

____________________________________________________________
____________________________________________________________
____________________________________________________________
C.

Passive Voice
Passive voice occurs when the object in the sentence becomes the subject
of the sentence. The use of passive voice is not a grammatical error. Passive voice can be
used effectively. Extensive use of passive voice, however, can create confusion.
1.

Original Version:
The employee was contacted on October 15, 2016.

2.

Rewritten Version:
______________________________________________

____________________________________________________________
____________________________________________________________
7
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D.

Word Choice
Legal writers aim to be precise and concise. Unnecessary modifiers may
inject an improper tone into the text. Bulky constructions, such as the “it is” and “there
are,” constructions can foster ambiguity.
1.

Original Version:
Clearly, the plaintiff’s argument is absolutely legally incorrect under

2.

Rewritten Version:
______________________________________________

Georgia law.

____________________________________________________________
____________________________________________________________
____________________________________________________________

E.

Pronouns
A pronoun is a word that substitutes for a noun: “she” for “Karen,” for
example. Pronouns are helpful shortcuts but may provide opportunities for the reader to
incorrectly associate the pronoun with its intended noun.
When using a pronoun, make sure the pronoun agrees with the noun. Remember
that a “court” is a singular collective noun. Hence, a court is an “it,” not a “they.”
1.

Original Version:
Eleanor Landry and Ava Greene discussed Eleanor’s
position, and she decided to change the price.
2.

Rewritten Version:
______________________________________________

____________________________________________________________
____________________________________________________________
____________________________________________________________

8
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F.

Punctuation
Adhere to generally accepted standards of punctuation. Activate grammar
check to assist with grammar and punctuation, but recognize that grammar check may
not identify all punctuation issues.
1.

Original Version:
Reese sent the Trent’s a check, however, they have not cashed the

2.

Rewritten Version:
______________________________________________

check.

____________________________________________________________
____________________________________________________________
____________________________________________________________

V.

Selected Additional Readings

Writing is a skill that is developed, refined, and honed over time. Legal writing
requires practice and a willingness to try new approaches and techniques. Reading
about writing provides valuable insights. The following are selected additional readings
about writing.
•

MATTHEW BUTTERICK: TYPOGRAPHY FOR LAWYERS (2d ed. 2018).

•
ROSS GUBERMAN, POINT MADE: HOW TO WRITE LIKE THE NATION’S TOP
ADVOCATES (2014).
•
STEPHEN V. ARMSTRONG & TIMOTHY P. TERRELL, THINKING LIKE A
WRITER: A LAWYER’S GUIDE TO EFFECTIVE WRITING AND EDITING (2008).
•
BRYAN GARNER & ANTONIN SCALIA, MAKING YOUR CASE: THE ART
OF PERSUADING JUDGES (2008).
•
Heidi K. Brown, Converting Benchslaps to Backslaps: Instilling
Professional Accountability in New Legal Writers by Teaching and Reinforcing
Context, 11 LEGAL COMM. & RHETORIC: JALWD 109 (2014).
•
Beverly Ray Burlingame, On Beginning a Court Paper, 6 SCRIBES J. LEG.
WRITING 160 (1996-1997).
9
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•
Gerald Lebovits, Legal Writing Myths, 16 SCRIBES J. LEGAL
WRITING 113 (2014-2015).
•

Mark K. Osbeck, What Is “Good Legal Writing” and Why Does it Matter?,
4 DREXEL L. REV. 417 (2012).
•
Tracy Tuggle Miller, Ten Basic Rules of Writing for New Lawyers, 72 ALA.
LAW. 406 (Sept. 2011).
•

M.H. Sam Jacobson, Tips for Writing Clearly, 71 OR. ST. B. BULL. 13 (Apr.

2011).
•
Erika Abner & Shelley Kierstead, A Preliminary Exploration of the
Elements of Expert Performance in Legal Writing, 16 LEGAL WRITING 363 (2010).
•

John W. Bissell, Effective Legal Writing: One Size Does Not Fit All, 257
N.J. LAW. 28 (Apr. 2009).
•
Kathleen Elliott Vinson, Improving Legal Writing: A Life-Long Learning
Process and Continuing Professional Challenge, 21 TOURO L. REV. 507 (2005).
•
Edward D. Re, Increased Importance of Legal Writing in the Era of “The
Vanishing Trial,” 21 TOURO L. REV. 665 (2005).
•
•

Rosalie C. Sisson, The Written Word, 44 ADVOCATE 26 (May 2001).
John D. Ferrick, Writing Like a Lawyer, 21 FORDHAM URB. L.J. 381 (1994).

•
Pamela Samuelson, Good Legal Writing: Of Orwell and Window Panes,
46 U. PITT. L. REV. 149 (1984).
•
William D. Woodworth, The Ethics and Sciences of the Legal Writing Art:
An Interdisciplinary Approach, 69 SYRACUSE L. REV. 329 (2017).

10
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VI. Appendix A – List of Transitions
By (In) Contrast
Even though
Alternatively

For Contrast
Nevertheless
Rather
Unlike_____

Nonetheless
Instead
Despite____

Similarly

For Comparison
Likewise

Too

Therefore
Thus

For Cause and Effect
Consequently
As a result

Accordingly
As a consequence

Also
Furthermore

For Addition
In addition
Additionally

For example

For Examples
For instance

Specifically

Unfortunately

For Evaluation
Fortunately

Arguably

Subsequently
Meanwhile
Initially

For Time
Later
Eventually
Formerly

Recently
Since
At that time

First, second, third
Finally

For Sequence
Next
Later

In conclusion

For Conclusion
Therefore

11

Moreover

Then

Hence
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VII. Appendix B – Bulky Phrases to Streamline
Bulky Phrase
At such time
At that point in time
Despite the fact that
Due to the fact that
During the time that
For the period of
In a situation in which
In order for
In order to
In the absence of
Subsequent to
Places emphasis on
Prior to
Whether or not
With the exception of

Streamline Phrase
When
When
Although / Nevertheless
Because
During/While
For
when
For
To
Without
After
Emphasizes
Before
Whether
Except

12
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VII. Appendix C – Adverbs to Use with Caution
Absolutely
Actually
Basically
Certainly
Clearly
Essentially
Extremely
Indeed
Just
Naturally
Obviously
Only
Quite
Relatively
Simply
Surely
Truly
Undoubtedly
Vehemently
Very
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Petitions for Medical Treatment and Other Pre-Trial Motions
Medical Treatment Requests
1. Requests for Preauthorization of Medical Care
Although advance authorization for the medical treatment of an employee by an
authorized treating physician is not required, some physicians may request preauthorization for
treatment or tests. In that case, the physician may submit a Board Form WC-205 via e-mail or
fax to the employer/insurer. The employer/insurer then has five business days to file a responsive
Form WC-205 either authorizing or controverting the treatment. Neither the request nor the
response is to be filed with the Board, unless otherwise requested. Board Rule 205(b)(4)
mandates that failure of an employer/insurer to authorize or controvert a written request for
preauthorization by an authorized treating physician may result in the waiver of any defenses to
payment related to a compensable injury.
In the event that the employer/insurer files an initial refusal to authorize, then it shall,
within 21 days of the receipt of the initial request, either authorize the requested treatment, or file
a Form WC-3 controverting the requested treatment or testing and setting forth the grounds for
controversion.
2. Petitions for Medical Treatment
As of July 1, 2017, the Workers’ Compensation Board amended Rule 205 to add
subsection (c) creating a new process, the Petition for Medical Treatment (“PMT”). The purpose
of this new process was to improve the delivery of medical treatment to injured workers and
avoid undue and unnecessary delays with medical treatment in compensable claims.
With this new rule, a new form was created, the Form WC-PMT, to use when an
employer/insurer has failed to respond to a request for authorization of treatment/testing by an
authorized medical provider within five business days of the request. The employee and/or the
employee’s attorney may file a WC-PMT.
When filing the Form WC-PMT, at a minimum, this filing should include attached
medical documentation supporting the request. For example, some Form WC-PMTs have been
filed with just letters or emails (e.g. a letter/email from the claimant’s attorney to the adjuster or
defense attorney requesting approval of medical treatment). While this evidence is helpful to
show claimant’s counsel has given the employer/insurer an opportunity to authorize/controvert
the recommended medical treatment, the best evidence for this process is the medical records
from the provider. In addition, the request for authorization of medical treatment must be from
an authorized medical provider.

Upon filing a request, the Form WC-PMT acts as a request to the Board to issue a notice
of a show cause telephonic conference before an administrative law judge within five business
days. The purpose of the conference is for the employer/insurer to show cause why the treatment
1
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or testing at issue has not been authorized. Failure of a party to participate in the conference does
not preclude a ruling by the judge.
In lieu of participation in the telephonic conference, the employer/insurer and/or the
employer/insurer’s attorney may use this form to authorize or controvert the recommended
treatment/testing. If the employer/insurer does this (e.g. authorize or controvert the
recommended treatment), the telephonic conference is cancelled. However, from the judge’s
perspective, a good practice point is for any party or attorney to call the assigned judge’s office
regarding the status of any conference call, especially when a conference is not needed anymore.
Following the telephonic conference, the ALJ may issue an Interlocutory Order regarding the
authorization of the treatment/testing at issue. If the ALJ determines that it should be authorized,
the Order will require the employer/insurer provide written authorization to the medical provider.
Any party may object to the Order by requesting a hearing within 20 days. The absence of a
hearing request within that time will act as consent to payment for the treatment/testing.
After our first year, by all accounts, this new process has been a success.
In our first year, the Board received close to 1,300 PMT requests. Here are the general
results: (1) approximately 82% were resolved without a conference call; and (2) conferences
calls were held by judges in 10% of the requests. There were around 10% of the PMTs that I put
in the “other” category that I will address below. The general results show an authorization rate
around 60% and a controvert rate around 30%. These numbers reflect that the intended
purpose—speed up delivery of authorized medical care and avoid delay—is being achieved by
the new PMT process.
It appears the quick formal action by this process has been so popular that it has included
requests outside the intended purpose (e.g. payment of medical bills, change of physician
requests, the designation of an ATP, discovery—obtaining a panel of physicians and Form WC102 requests, permission to go to an IME, employer/insurer requests for attendance with the ATP
or IME, etc.). While the PMT process has been referred to as a “rocket docket” and many in our
system like a quick action resolution process, we are still in the infancy of this program and the
possible expansion of the process to other issues may be given consideration in the future.
Finally, here are a couple of updates. For the 2018 updated Rules, an 2018 amendment to
Board Rule 205(c) removes the exemption from the PMT process for employers who utilize a
managed care organization (MCO) for medical treatment. Under the new rule, employers who
utilize an MCO will have 30 days to authorize recommended medical treatment, and at the end
of the 30-day period if the treatment is not authorized or controverted, a PMT may be filed by
the employee or counsel representing the employee.
Finally, if an authorized provider makes “multiple” requests for authorization of
treatment (i.e. MRI, PT, etc.), please file a Form WC-PMT for each request. It is easier for the
employer/insurer to authorize/controvert individual requests.

2
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Discovery Motions
Under Board Rule 102(F)(1), prior to or subsequent to a request for hearing being filed in
a claim, the parties are entitled to receive from each other, without cost, the documents specified
in the Form WC-102 Request for Documents to Parties. This includes Board Forms, the
employer’s panel of physicians, and employee wage records. These documents shall be provided
within 30 days of the date of the certificate of service. Neither the request nor response shall be
filed with the Board. Any party or attorney who fails to follow this procedure, and who is unable
to show good cause for such failure, may be subject to civil penalties and/or assessed attorney’s
fees.
Board Rule 102(F)(2) mandates that any other discovery to be conducted pursuant to the
Civil Practice Act shall only be permitted after a hearing has been requested in the claim, or as
otherwise specified in the rules, or by agreement of the attorneys or permitted by an
Administrative Law Judge or the Board.
Under Board Rule 102(D), any motions or objections for which a specific Board Form
does not exist are to be filed on a Form WC-102D. Rule 102(D)(2) additionally requires that
prior to filing a motion, the moving party must confer with the opposing party in a good-faith
effort to resolve the matter. If the matter cannot be resolved, Rule 102(D)(3) states that a party
objecting to a motion must respond on a Form WC-102D, and file it with the Board within 15
days of the date of the certificate of service on the request. It must also serve a copy of the
objection on all counsel and unrepresented parties.
Change of Physician
Pursuant to O.C.G.A. § 34-9-201(b)(1), an employee may make one change from a
physician on the employer’s panel of physicians to another physician on the same panel as of
right. Any further changes may be made only by agreement of the parties or by order of the
Board under Board Rule 200(b)(1). Any party may request a change in physician, and the Board
may order a change in physician upon its own motion as well.
If there has been no hearing requested, the party seeking the change must make a good
faith effort to reach an agreement on the change before requesting an order from the Board. If the
parties agree on a change of physician, a Form WC-200a should be completed by one party and
signed by all parties before being filed with the Board. If an agreement cannot be reached, the
party requesting the change must file a Form WC-200b specifying the reason for the requested
change and the date that the change will be effective. A party objecting to the request must file
their objection on a Form WC-200b within 15 days of service of the original request. In cases
that have been designated as “medical only,” the requesting party must file a Form WC-14 or
WC-1 along with the WC-200b for the Board to process the request.
Reinstatement and Suspension of Benefits
1. Offer of Suitable Employment
Pursuant to O.C.G.A. § 9-34-240, “[i]f an injured employee refuses employment
procured for him or her and suitable to his or her capacity, such employee shall not be entitled to
3
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any compensation, except benefits pursuant to Code Section 34-9-261, at any time during the
continuance of such refusal unless in the opinion of the board such refusal was justified.
“Suitable employment” may take many forms, and whether an employee’s refusal to return to
work is justified is determined by case-by-case analysis.
A two-pronged test is embodied in O.C.G.A. § 34-9-240. The first prong is whether the
job is suited to the employee’s physical capacity, which the court in City of Adel v. Wise, 261 Ga.
53, 401 S.E.2d 522 (1991) explained “refers to the employee’s capacity or ability to perform
work within his physical limitations or restrictions.” The mere tender of a light duty job is not
sufficient to authorize the suspension of total temporary disability benefits without evidence that
the job is suitable to the employee’s impaired condition. Garrard v. Pitts Plumbing Co., 163 Ga.
App 457, 294 S.E.2d 658 (1982). Further, even if medical testimony addresses the suitability of
the employment offered, the Board retains broad discretion to believe lay testimony, particularly
that of the injured employee. Fulton-Dekalb Hosp. Auth. v. Hadley, 174 Ga. App. 503, 330
S.E.2d 432 (1985). The Board also has the discretion to believe an expert based on the expert’s
personal contact with the employee. Korner v. Educ. Mgmt. Corp., 281 Ga. App. 322, 635 S.E.2d
892 (2006) (finding that employer/insurer’s expert was not persuasive because he had not spoken
with the employee, did not know of certain details of the injury, and identified as suitable work
jobs that required certain background and experience that the employee did not possess).
The second prong of the test is whether the refusal is justified. Although the Board has
wide discretion to determine what is justified, the court in Wise noted that the “justification”
must relate to the physical capacity or ability to perform the job, or to geographic factors, such as
relocation or travel which would disrupt the employee’s life. For example, a nurse could refuse a
typing job, even if physically capable of performing the job, if the nurse lacks the skill to
perform the job. An employee is not justified in refusing a job because of shift assignment or
because the job is non-union, but may be justified in refusing a job if it offers no challenge and
no opportunities for advancement. Clark v. Georgia Craft Co., 178 Ga. App. 884, 345 S.E.2d 61
(1986).
In 1994, the legislature amended O.C.G.A. § 34-9-240 to provide for a trial return to
work. If the authorized treating physician releases the employee to return to work with
restrictions, the employer may present a written job description to the authorized treating
physician (and to the employee’s lawyer at the same time it is presented to the doctor). Board
Rule 240. If the authorized treating physician signs the job description, the employer should offer
the job within 60 days of the doctor’s release. The job should be offered at least 10 days in
advance, by serving a completed Board Form WC-240, which details the date, time, and place to
report to work, on the employee and his lawyer. If the employee is unable to perform the job
duties for more than 15 working days, then weekly benefits should be immediately reinstated,
and the employer still has the burden of proving that the employee is not entitled to continuing
benefits. O.C.G.A. § 34-9-240(b)(1). If the employer fails to promptly reinstate benefits after a
failed light duty job attempt, the employer may waive its defense of suitability of employment.
See Technical College System of Georgia v. McGruder, 326 Ga. App 469, 756 S.E.2d 702
(2014). The proper approach is for the employer to immediately reinstate benefits and seek a
hearing to recover reimbursements.

4
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In 2013, the legislature modified and enhanced the minimum required time that the
claimant must actually attempt the proffered job. The revised requirement calls for the employee
to attempt the job for at least eight cumulative hours, or one scheduled work day, whichever is
greater, to avoid unilateral suspension. The reasoning behind this amendment was to prevent
brief returns to work where an employee could avoid suspension by attempting the proffered job
for a nominal period of time and thereby avoid an allegation that he/she refused the proffered job
outright.
If the employee refuses even to attempt the job at all, then the employer may suspend
benefits unilaterally upon filing forms WC-2 and WC-240 with the Board, together with
supporting documentation showing the release to return to work with restrictions by the
authorized treating physician, the tender of a suitable job within these restrictions, and a
statement that the employee did not attempt the job. Under the latter circumstances, the burden
shifts to the employee to prove continuing entitlement to benefits. O.C.G.A. § 34-9-240(b)(2).
2. Interlocutory Orders
An employer may request an interlocutory order suspending weekly benefits pending a
hearing for an employee’s unjustifiable refusal to accept employment procured for him which is
suitable to his capacity. Board Rule 240(e). To do so, the employer must file Form WC-102D,
along with an affidavit from the employer setting forth that suitable employment has been
offered to the employee as set forth in Board Rule 240(b) and that the offer is continuing, along
with an analysis of the job. Board Rule 240(e). The employee must have been examined by the
authorized treating physician within 60 days prior to the request for the interlocutory order, and
the authorized treating physician must have approved the job offered by the employer. Before or
at the time the interlocutory order is requested, a hearing also must be requesting by filing Form
WC-14.
Another circumstance under which an interlocutory order may be requested is if there is a
question regarding which of two or more employers/insurers is liable. Under Board Rule
102(D)(6), which the ALJ or the Board may issue an interlocutory order directing one of the
employers/insurers to pay weekly benefits and medical expenses out to the claimant until the
determination regarding liability can be made. Reimbursements may be ordered thereafter if
appropriate.
3. Failure to Cooperate with Medical Treatment
Under O.C.G.A. § 34-9-200(c), the employer/insurer may ask the Board to suspend the
employee’s weekly benefits for refusal of the employee to submit to medical care. This
suspension of benefits may not be accomplished unilaterally, however. To properly suspend
benefits, the employer/insurer must file a motion with the Board requesting the benefits be
suspended, along with a request for hearing. The Board may order suspension or reduction of
benefits unless, in the opinion of the Board, the circumstances justify the refusal. The Board may
require recommendations from a panel of specialists in determining whether the suspension or
reduction of compensation is justified.

5
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If the employee refuses to submit or in any way obstructs an examination by the
authorized treating physician, the employee’s right to compensation shall be suspended upon
order of the Board, and no compensation shall be payable for the period of suspension unless, in
the opinion of the Board, the circumstances justify the employee’s refusal. See O.C.G.A. § 34-9202(c).
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Introduction
In apparent response to the Workers’ Compensation Section’s request for
clarity as it relates to so-called idiopathic injury cases, the Court of Appeals
has issued a ground-breaking decision that may clear up the confusion that
has fallen upon this area of the law. Deciding the issue head-on, the Court
of Appeals, in Cartersville City Schools v. Johnson, 345 Ga. App. 290, 812
S.E.2d 605 (2018), seeks to state the proper analysis for determining
whether an injury “arises out of” the employment, and seeks to make clear
what type of injuries are properly termed “idiopathic,” and which ones are
not. To arrive at its destination, the Court of Appeals first clarifies its own
“any evidence” standard of review, and, because the review standards are
identical, that of the superior courts. By holding that the any evidence
standard of review requires the Court of Appeals (and superior courts) to
make a de novo (anew, afresh, original) determination of the Appellant
Division’s application of the law to the facts, the Johnson Court was able to
reach the conclusion that the framework of the “arising out of” law used was
incorrect. The Appeals Court acknowledged that in large part the error in
application was created by past inconsistent and confusing language from
past Court of Appeals and Supreme Court of Georgia cases. In short, the
Johnson decision holds that in determining whether an injury “arises out of”
the employment, the focus should be on the causal link between the injury and
the employee’s work-related conditions or activity, and an employee must
show that the injury was either caused by an activity related to his or her job,
or that the injury resulted from some special danger of the employment. It is
incorrect, according to the Johnson Court, to interpret the “arising out of” law
as requiring an employee to prove that the work-related hazard causing an
injury could not have occurred outside of work. Johnson holds that injuries
caused, at least in part, by activities and movements such as standing, walking,
and turning, are compensable as arising out of the employment, if such
activities and movements are in some way related to the employment. Such
injuries and accidents are not idiopathic.
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Administrative Law Judge Award
Initial claim facts
The ALJ notes the facts surrounding this Employee’s injury are
relatively undisputed. The Employee was standing at her desk operating her
computer projecting an image on a “smartboard”. She hastily moved from
that position proceeding to the front of her class to better instruct her
students. As she turned quickly to move around her desk, she injured her left
knee. It was undisputed that the injury was not the result of a slip, trip, fall,
or contact with an object in the workplace.
Arising out of Analysis
There is no dispute the Employee injured her left knee and such injury
occurred in the course of her employment. However, the ALJ notes the
terms “in the course of” and “out of” are not synonymous; both must concur
to render a case compensable. The threshold issue for determination in this
case is whether the injury arose “out of” her employment.
The ALJ quotes Chaparral Boats v. Heath stating:
“Where the injury would have occurred regardless of where the
employee was required to be located, and results from a risk to which
the employee would have been equally exposed, apart from any
condition of employment, there is no basis for finding a causal
connection between the employment and the injury, and no basis for
compensation under the position of risk doctrine. The general rule still
applies that the injury does not arise out of the employment where the
causative danger is not “peculiar to the work” in a way that causally
connects the employment to the injury”.
The ALJ also notes the common thread between the prior case law is
that the Court deferred to the State Board as the fact-finder. The ALJ found
(while noting it was closely contested) there was a causal connection
between the condition of Employee’s employment and the injury she
sustained due to certain specific facts.
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Basis for Finding Compensable
The specific facts the ALJ notes are:
1. Employee was moving quickly to a position in front of her
students.
2. The configuration of her desk and the other furniture in the room
required her to sharply turn as she navigated through a narrow
space between her desk and a table causing her to place acute
stress on her knee resulting in the injury she sustained.
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Appellate Division Award
Standard of Review
The Appellate Division shall accept the ALJ’s findings of fact where
such findings are supported by a preponderance of competent and credible
evidence contained within the record.
The Appellate Division reversed the ALJ's decision, finding no
evidence to support the ALJ's determination that Employee's knee injury was
caused by her having to weave through the tight classroom configuration.
Additionally, the Appellate Division concluded that Employee’s knee injury
was not compensable because there was no evidence that the walking
activity was unique to Employee’s employment.
Arising out of Analysis
The Appellate Division states that in determining whether the injury
in the case sub judice arose out of the employment, the Appellate Division is
guided by the well-established legal standard clarified in Chapperal Boats.
In that case, the employee injured her knee while walking quickly across the
employer’s premises. In upholding the Board’s denial of compensation, the
Court of Appeals held that an injury does not “arise out of” employment:
“Where the injury would have occurred regardless of where the
employee was required to be located, and results from a risk to which
the employee would have been equally exposed apart from any
condition of employment, there is no basis for finding a causal
connection between the employment and the injury, and no basis for
compensation under the positional risk doctrine. The general rule still
applies that the injury does not arise out of the employment where the
causative danger is not “peculiar to the work” in a way that causally
connects the employment to the injury”. Id. at 343.
Basis for Reversing ALJ and Denial of Benefits
The Appellate Division finds there is no competent and credible
evidence that the arrangement of the furniture on the date of accident
contributed to the injury. Further, the Employee’s claim that her walking
speed contributed to the accident is insufficiently supported by the record.
The Appellate Division particularly points out that the ALJ’s finding that the
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room configuration caused her “to place acute stress on her knee resulting in
the injury she sustained” is not supported by the evidence, as the evidence
was not provided by the Employee, nor was it found in the medical records,
or by the record on review.
The “Accident Report Form” signed by the Employee stated
“Employee was standing at her computer. She turned to walk; she twisted
her knee which caused her to fall onto the floor.” The Appellate Division
notes an almost identical statement is found in her first medical records
which states: “…she turned to walk she twisted her knee which caused her to
fall onto the floor.”
The Appellate Division finds that Employee testified she did not come
into contact with any object, such as a cord or other hazard that increased her
risk of injury. She did not lose her balance, or encounter anything else
associated with the desk configuration. She was simply turning to take a step
to walk. This is a risk that the courts in Chapperal Boats, Ward, and
Chambers have all described as not enough of a unique and peculiar function
related to work to find an injury arising out of the employment. The
Appellate Division ultimately found no evidence that the walking activity of
Employee as unique to the Employee’s employment.
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Superior Court of Bartow County Opinion
The Superior Court of Bartow County set aside the Appellate
Division’s award, declaring it was “clearly erroneous and contrary to
Georgia law.”
Standard of Review
The Superior Court discussed its standard of review in one short
paragraph.
The Court said it “must” use the “any evidence” standard in reviewing
the final award of the Appellate Division, and must also “view any evidence
in the light most favorable to the party prevailing before the Board.” The
Court cited to O.C.G.A. § 34-9-105(c) as the statutory support for both of
these standards (even though the statute itself fails to reference the principle
that reviewing courts should construe evidence considered by the State
Board in a light most favorable to the prevailing party).
The Superior Court also declared it is required to give the abovereferenced standards deference, but that “this deference is not without limit.”
The Court then cited to O.C.G.A. § 34-9-105(c)(4) and (5); code sections
that allow superior courts to set aside a State Board decision when,
respectively, there is insufficient competent evidence in the record to
warrant the members of the Board making the decision, or when the decision
is contrary to law.
Arising out of analysis
The Superior Court began its “arising out of” analysis by citing to
Thornton v. Hartford Accident & Ins. Co., 198 Ga. 786 (1945). In support of
its finding that the Appellate Division misinterpreted causation—that is, the
question of whether Ms. Johnson’s injury “arose out of” her employment—
the Court emphasized the following language from Thornton, stating,
“The accident must be one resulting from a risk reasonably
incident to the employment. And a risk is reasonably incident to
the employment when it belongs to, or is connected with, what
a workman has to do in fulfilling his contract of service.”
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The other case cited by the Superior Court in support of its reversal of
the State Board’s award is Chaparral Boats, Inc. v. Heath, 269 Ga. App. 339
(2004). The Court quoted the following language from Chaparral Boats:
“an injury arises out of the employment when a reasonable
person, after considering the circumstances of the employment,
would perceive a causal connection between the conditions
under which the employee must work and the resulting injury.”
From this somewhat dry recitation of case law, the Superior Court
pivots to delivering one of the most colorful statements in recent memory to
describe what it believes to illustrate the absurdity of certain language found
in Chaparral Boats and St. Joseph’s Hospital v. Ward (where the workers’
compensation claim of a nurse who injured her knee while turning to get a
hospital patient some water in order to take pain medication was denied), by
stating,
“[those cases] would seem to render almost any injury to be not
compensable unless the employee is run through by a patented,
proprietary Hyster pole.”
The Superior Court concluded that Ms. Johnson’s injury was clearly
compensable—that is, it arose out of her employment—in light of well
established legal principles found in Thornton and Chaparral Boats; and
upon the facts of Ms. Johnson’s claim that “clearly show a teacher who was
moving around the classroom in a manner that was required by the
exigencies of time, scheduling, and the enthusiastic manner in which she
was attempting to do her job.”
Basis for Reversing the Appellate Division
The Superior Court specifically took issue with the Appellate
Division’s conclusion that, “Although the Employee’s fall occurred at work,
this does not remove the fall from the category of non-compensable,
idiopathic falls that happen to occur in the course of employment.”
In reversing this holding, the Court cites to and relied upon Judge
Dawkins’s dissenting Appellate Division opinion, where he observed, “An
idiopathic event is one with an unknown and unexplained cause or one
whose cause is exclusively attributable to the person with no external
contributing factor.” Accepting this definition of “idiopathic” (and another
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found in the Merriam-Webster Dictionary) the Superior Court concluded the
Appellate Division erroneously endorsed a standard that would allow the
term “idiopathic” to apply to “any injury that could be incurred off-site,” and
declared, “Simply because an injury could occur elsewhere does not make it
automatically ‘idiopathic’ [and thus non-compensable].” As a result, the
Appellate Division’s characterization of Ms. Johnson’s fall as “idiopathic”
was held to be “contrary to Georgia law and the reasonable interpretation for
a precise word.”
The Superior Court found the Board erred in holding Ms. Johnson’s
fall to be idiopathic—and thus non-compensable—since her fall was neither
unknown nor spontaneous. In reversing the Appellate Division, the Superior
Court cited to evidence in the record (including testimony of the principal of
Ms. Johnson’s school and the opinion of her treating physician) that
established the Employee’s fall arose out of her performing specific job
duties as a classroom teacher. This conclusion falls in line with the Court’s
earlier-quoted language from Thornton (holding that accidents arise out of
employment when they result from a “risk reasonably incident to the
employment,” and a risk is incident to the employment when it is “connected
with what a workman has to do in fulfilling his contract of service.”). The
Court further concluded “any reasonable person would deduce that Ms.
Johnson’s injury was the result of her having to move back and forth within
her classroom and pivot in order to maintain classroom attention and
control;” thus conforming with the Court’s earlier-quoted language from
Chaparral Boats (holding that an injury arises out of employment “when a
reasonable person, after considering the circumstances of the employment,
would perceive a causal connection between the conditions under which the
employee must work and the resulting injury.”).
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Court of Appeals of Georgia Opinion
Standard of Review
As with most Court of Appeals decisions relating to workers’
compensation cases, the initial discussion in Cartersville City Schools v.
Johnson (345 Ga. App. 290, 812 S.E.2d 605 (2018) addresses the proper
standard of review. The primary difference, however, between Johnson and
many of the other cases is that the standard of review analysis in Johnson is
extremely critical to the ultimate holding in the decision, and critical to
understanding what the case stands for going forward.
After citing the standard of review that the Board’s Appellate Division
has in reviewing the Administrative Law Judge’s Award, the Johnson Court
stated the standard of review applicable equally to the Superior Court and
Court of Appeals review as follows -- “As a reviewing court, the superior
court [and the Court of Appeals] applies an any-evidence standard of review
to the Board’s findings of fact … But erroneous applications of law to
undisputed facts, as well as decisions based on erroneous theories of law, are
subject to the de novo standard of review.” Johnson at 292 (Emphasis
added). The Court went on to state, citing O.C.G.A. § 34-9-105(c), that “in
the absence of fraud, the factual findings of the Appellate Division are
conclusive, but its decision may be set aside if it is found that the facts do
not support the decision, there is not sufficient competent evidence in the
record to warrant making the decision, or the decision is contrary to law.”
Johnson at 293.
The basic facts in Johnson were undisputed. Johnson was a fifthgrade teacher who fell after turning and twisting her knee while giving
instructions to her students. Her knee injury was ultimately determined to be
chondromalacia of the patella, for which she had surgery. The primary
dispute was whether Johnson’s accident “arose out of” her employment.
The Administrative Law Judge found that the fall was caused by external
conditions of Johnson’s employment, namely “her moving quickly to a
position in front of her students and the configuration of her desk and the
other furniture in the room required her to sharply turn as she navigated
through a narrow space between her desk and a table causing her to place
acute stress on her knee resulting in the injury she sustained.” The Appellate
Division, in a two to one Award, held that there was insufficient evidence to
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support the Administrative Law Judge’s findings about the accident, and,
instead, found that Johnson’s fall had been caused by her turning and
walking from her computer, and twisting her knee. The Appellate Division
termed this fall as “idiopathic” for two reasons. First, the Appellate Division
noted that the post-surgical medical findings of degenerative
chondromalacia of the patella “seems to support an idiopathic condition that
could have resulted in a fall anywhere whether the Employee as at work or
not.” Secondly, and more importantly, the Appellate Division held that “the
act of turning and walking was not a risk unique to the Employee’s work,
and is a risk to which she would have been equally exposed apart from the
employment.” The Appellate Division’s conclusion that the injury-causing
activity must be “unique and peculiar” to the employment, and that it cannot
be a risk to which the employee is equally exposed to outside of work, was
based on their interpretation of Chaparral Boats, Inc. v. Heath, 269 Ga. App.
339, 606 S.E.2d 567 (2004); St. Joseph’s Hospital v. Ward (300 Ga. App.
845, 686 S.E.2d 443) (2009); and Chambers v. Monroe County Board pf
Commissioners (328 Ga. App. 403, 762 S.E.2d 133) (2014).
The Superior Court’s reversal of the Appellate Division, in finding that
the fall was not idiopathic, held that Johnson’s injury “was the result of her
having to move back and forth within her classroom and pivot in order to
maintain classroom attention and control.” The Superior Court Judge did not
fully accept the Appellate Division’s factual finding that Johnson’s fall was
caused by her turning, walking, and twisting her knee, but, instead, accepted
the Administrative Law Judge’s findings that Johnson was “moving quickly
due to a shorter class period, and that she was shuffling between her desk and
table to do so.” The Court of Appeals found that the Superior Court “did not
sufficiently defer to the factfinding of the Appellate Division.” Despite the
Superior Court’s failure to fully accept the Appellate Division’s factual
findings, the Court of Appeals did not end their inquiry at this point. It
remained, as a part of their standard of review, for the Johnson Court to
“review the legal framework within which the factfinder [the Appellate
Division] operated, and thus to define what ‘arising out of’ employment means
as a matter of law.” Johnson at 296.
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Arising out of Analysis
The Johnson Court found that the Appellate Division had erred in their
analysis with regards to the legal framework for determining whether an injury
arises out of the employment, and in their determination of what constitutes an
idiopathic injury. Recognizing that a large part of the Appellate Division’s
error was caused by the confusion and quagmire created by interpreting and
applying Court of Appeals and Supreme Court of Georgia decisions in this
area of the law. Specifically, understanding what past decisions “have meant
in holding that injuries do not arise out of employment where they ‘can not
(sic) fairly be traced to the employment as a contributing proximate cause, and
which comes from a hazard to which the workmen would have been equally
exposed apart from employment.’” Johnson at 296 (Emphasis in original). The
interpretation applied by the Appellate Division, according to the Johnson
Court, overlooks the proximate cause requirement of arising out of, and
incorrectly focuses on the concept of equal exposure, by interpreting it to mean
that because Johnson could have fallen outside of work from turning, walking,
and twisting her knee, that the fall was idiopathic. Id. “But just because an
employee could theoretically be exposed to a hazard outside of work that
mirrors that which he or she must face while at work does not render an injury
resulting from that workplace hazard noncompensable.” Johnson at 297. “To
hold otherwise would render virtually any case in which an employee is
walking, turning or standing (or some combination of these activities) while
performing his or her job noncompensable.” Id.
The Ward decision was expressly overruled to the extent that it held that
an activity is not compensable because an employee could have engaged in the
activity giving rise to the injury outside of work. Johnson at 297. “In
considering whether an injury ‘arises out of’ employment, the focus should be
on the causal link between the injury and the employee’s work-related
conditions or activity.” Johnson at 296. To prove that an injury arises out of
the employment, an employee must show that the injury was either “caused by
activity the employee engaged in as part of his or her job, or the injury must
result from some ‘special danger of the employment.’” Johnson at 297.
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Basis for Affirming Superior Court
To clarify the meaning of the term “idiopathic,” the Johnson Court
noted that the phrase refers to an injury that is “peculiar to the individual or
arises spontaneously or from an obscure or unknown cause.” Johnson at 298
(quoting Sturgess v. OA Logistics Services, 336 Ga. App. 134, 784 S.E.2d 432
(2016). “In this context, ‘idiopathic’ is used to describe injuries sustained at
work that are unrelated to, or do not occur while engaged in, work.” Johnson
at 298. The Johnson Court held that the undisputed facts, as found by the
Administrative Law Judge and the Appellate Division, confirm that Johnson
was actively engaged in the movements and behaviors required of her as a
classroom teacher (i.e. standing, turning, and walking) when she was injured
because of one or more of these movements. Id. Therefore, Johnson’s fall
was not idiopathic, her injury was compensable, and the Superior Court was
correct to set the Award aside.
The Johnson decision was authored by Judge Bethel, to which Judges
Branch and McFadden fully concurred. Judge McFadden added a special
concurrence in which he singled out certain language in Chambers as being
inconsistent with well-established standards of review in workers’
compensation cases. Specifically, Judge McFadden noted that the language in
Chambers that “the superior courts (and this court) may not substitute their
judgment for that of the [Appellate Division of the State Board of Workers’
Compensation] on the question of whether an injury arose out of the
claimant’s employment,” conflicts with settled case law on the standards of
review in such cases. Johnson at 299. The language in Chambers suggests,
incorrectly, that the Superior Court and Court of Appeals may not conduct de
novo reviews of the Appellate Division’s application of the law to the
undisputed facts on the issue of whether an injury arose out of a claimant’s
employment. Id. (Emphasis added). The issue of whether an injury an injury
arises out of and in the course of employment, and hence is compensable
under the workers’ compensation law, is a mixed question of fact and law. Id.
Once the fact finder reviews the relevant evidence and decides the facts, a
conclusion of law must then be made on whether an injury is job-related. Id.
Applying the law to the facts and reaching a conclusion about whether an
injury arises out of and in the course of employment, is a question of law, to
which the Superior Court and Court of Appeals are required to conduct a de
novo review of the Appellate Division’s decision, to determine whether there
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has been an erroneous application of the law to the facts. Johnson at 299-300.
This any-evidence standard of review is especially true in cases, such as this,
where the facts are undisputed. Johnson at 300.

Conclusion
As of the date of writing this paper (August 14, 2018), the Johnson
decision is pending before the Supreme Court of Georgia on a Petition for
Writ of Certiorari filed by the Employer/Insurer. If the Supreme Court
accepts the case, their decision will become the law of the State, and it
remains to be seen if they will affirm or overrule the Court of Appeals. If,
on the other hand, the Supreme Court does not accept the case, the current
Johnson decision by the Court of Appeals will remain the law of the State.
If the current decision stands, with or without Supreme Court review, the
proper legal framework for determining whether an accidental injury “arises
out of” the employment has been made clear – whether there is a causal link
between the injury and the employee’s work-related conditions or activity.
This legal standard is not new and has been the law of the State since its
inception. It is suspected that this standard will continue to be the law.
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Discovery procedures and rules of evidence in workers’ compensation
cases are generally the same as in other types of civil litigation. In fact, the
Workers’ Compensation Act (“the Act”) provides that discovery procedures shall
be governed and controlled by the Georgia Civil Practice Act.1 Similarly, even
though hearings are to be conducted in “an informal manner,” an administrative
law judge is bound to follow the rules of evidence pertaining to the trial of nonjury
civil case in the superior courts of Georgia, except where otherwise stated in the
Act. 2
The Act and the Board Rules do provide a few special discovery rules of
their own.

For instance, prior to a hearing being requested, the parties are

entitled to receive from each other the documents specified on Form WC-102.3
These include copies of certain board forms, the Employer’s panel physicians,
certain medical records, wage records, and job descriptions submitted to the
authorized treating physician. After a hearing is requested, the parties may
commence formal discovery pursuant to the Civil Practice Act, serving
interrogatories, requests for production of documents, and taking depositions.4
An ALJ has broad discretion to admit into evidence information obtained by
depositions, interrogatories, or admissions of fact regardless of whether the
deponent is available to testify in person.5

1
2
3
4
5

O.C.G.A. § 34-9-102(d)(1).
O.C.G.A. § 34-9-102(e)(1).
Board Rule 102(F)(1).
Board Rule 102(F)(2)-(3).
O.C.G.A. § 34-9-102(d)(3).

2
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Special evidentiary rules also apply with respect to medical records. With
the enactment of the new evidence code in 2013, medical records, including any
opinions and diagnoses contained thereon, are now admissible as “business
records” under O.C.G.A. § 24-8-803 with a proper foundation and certification
from the custodian or other qualified witness.6 (Prior to 2013, opinions and
diagnoses contained in medical records were inadmissible hearsay). The Act
has, however, long provided for the admissibility of such records with much less
formality. Under the Act, any medical report or document signed and dated by
an examining or treating physician or other duly qualified medical practitioner
is admissible insofar as it purports to represent the history, examination,
diagnosis, treatment, prognosis, or opinion relevant to any medical issue by the
person signing the report, as if that person were present at the hearing and
testifying as a witness.7 This includes signed and dated medical narratives. The
evidence code contains its own requirements regarding the admissibility of
medical narratives, including a requirement that the narrative be provided to the
adverse party sixty (60) days prior to trial and a requirement that any objection

6 The records must have been made at or near the time of the described acts, events, conditions,
opinions or diagnoses; have been made by, or from information transmitted by, a person with
personal knowledge and a business duty to report; have been kept in the usual course of a
regularly conducted business activity; and it must have been the regular practice of such
business to make such records. See O.C.G.A. § 24-8-803(6).
7 O.C.G.A. § 34-9-102(e)(2). The admissibility of such reports and documents is subject to the
right of any party to object to the admissibility of any portion of the report and subject to the
right of an adverse party to cross-examine the person signing the report and provide rebuttal
testimony within the time allowed by the Administrative Law Judge.

3
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then be made within fifteen (15) days.8 The Act, however, specifies that this
provision of the evidence code is not applicable to workers’ compensation cases.9
Most of these discovery and evidentiary rules should be familiar to any
workers’ compensation attorney. They are seemingly straight-forward and often
aimed at simplifying the litigation and claims handling processes.

Even so,

complicated issues and unanticipated circumstances often arise in workers’
compensation cases, and the Act contains some provisions that might not be
familiar to even the most-experienced practitioner. Below we discuss some of
these commonly arising issues that are unique to workers’ compensation cases.
I.

Obtaining Medical Records and History
An issue frequently encountered in workers’ compensation is what medical

records and history may be obtained, and how to go about obtaining such
records. While the Workers’ Compensation Act provides for a simplified method
of introducing medical reports and records into evidence, this hardly does the
practitioner any good if the records cannot be obtained in the first place.
a.

WC-207

The Act seeks to ensure that all parties have access to the relevant records.
Accordingly, O.C.G.A. §34-9-207(a) provides:
When an employee has submitted a claim for workers’ compensation
benefits or is receiving payment of weekly income benefits or the
employer has paid any medical expense, that employee shall be
deemed to have waived any privilege or confidentiality concerning
any communications related to the claim or history or treatment of
See O.C.G.A. § 24-8-826.
O.C.G.A. § 34-9-102(e)(5). The Board Rules, nevertheless, require that all medical evidence be
exchanged as soon as practicable, but no later than ten (10) days prior to the hearing. See
Board Rule 102(E)(3)(b).
8
9

4
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injury arising from the incident that the employee has had with any
physician, including, but not limited to, communications with
psychiatrists or psychologists. This waiver shall apply to the
employee’s medical history with respect to any condition or complaint
reasonably related to the condition for which such employee claims
compensation. Notwithstanding any other provision of law to the
contrary, when requested by the employer, any physician who has
examined, treated, or tested the employee or consulted about the
employee shall provide within a reasonable time and for a
reasonable charge all information and records related to the
examination, treatment, testing, or consultation concerning the
employee. (Emphasis added).
What if the Claimant’s attorney refuses to execute a Form WC-207
Authorization and Consent to Release Information and insists on an equivalent
form? On occasion, a Claimant’s attorney may provide a signed form which is
not the Form WC-207 furnished by the Board but is instead an authorization
prepared by the Claimant’s attorney. Claimants’ attorneys may prefer to prepare
their own releases in an effort to conform to the Health Insurance Portability and
Accountability Act. The Appellate Division has repeatedly held that HIPAA does
not preempt O.C.G.A. §34-9-207 and, hence, Form WC-207 constitutes an
appropriate form for the release of medical records for workers’ compensation
purposes. Moreover, the Georgia Supreme Court has strongly confirmed the
applicability of the waiver provisions of §207. “Under the unambiguous language
of O.C.G.A. §34-9-207(a), any privilege the employee may have had in protected
medical records and information related to a workers’ compensation claim is
waived once the employee submits a claim for workers’ compensation benefits or

5
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is receiving weekly income benefits or the employer has paid any medical
expenses.”10
On occasion, a Claimant refuses to execute a WC-207 or a similar
equivalent with respect to his or her medical records from specific providers,
despite prior requests from the Employer/Insurer. For example, a Claimant’s
attorney may object to releasing records from the Claimant’s personal physicians
who did not treat the compensable injury, asserting those records do not relate
to the Employee’s work-related injuries, and hence are not relevant to the
hearing and are beyond the scope of O.C.G.A. §34-9-207.
A party may file a motion for an order compelling discovery, and to prevail
on such motion the party must make a showing of good cause to support its
motion.11 Accordingly, the Employer/Insurer may then file a motion requesting
the Board to enter an order directing the Claimant to provide the release,
pursuant to O.C.G.A. §34-9-207(b). Alternatively, the Employer/Insurer may
file a motion seeking an order removing the case from the hearing calendar and
declaring the Claimant ineligible to receive compensation while refusing to
provide a signed Form WC-207.12 The Employer/Insurer’s burden is to show the
medical records they seek are relevant to the issues for hearing, and that the
information the records contain appears reasonably calculated to lead to the
discovery of admissible evidence.

10
11
12

Arby’s Rest. Grp., Inc. v. McRae, 292 Ga. 243, 734 S.E.2d 55 (2012).
O.C.G.A. §9-11-34(c).
See O.C.G.A. §34-9-207(c).

6
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As previously mentioned, discovery procedures in workers’ compensation
claims are governed and controlled by the Georgia Civil Practice Act.13 Parties
may obtain discovery regarding any matter, not privileged, which is relevant to
the subject matter involved in the pending action, whether it relates to the claim
or defense of the party seeking discovery or to the claim or defense of any other
party, including the existence, description, nature, custody, condition, and
location of any books, documents, or other tangible things and the identity and
location of persons having knowledge of any discoverable matter. It is not ground
for objection that the information sought will be inadmissible at the trial if the
information sought appears reasonably calculated to lead to the discovery of
admissible evidence.14
The rule that discovery is not limited to matters admissible in evidence at
hearing if the information sought appears reasonably calculated to lead to the
discovery of admissible evidence is to be given a liberal construction in favor of
supplying a party with the facts underlying the opponent’s case, without
reference to whether the facts sought are admissible.15
In the event that the ALJ or the Board finds the Employer/Insurer have
failed to prove a sufficient connection between the medical records sought and
the Claimant’s work-related injuries, the ALJ or the Board may direct the
Claimant to execute a Form WC-207, or its equivalent, with respect to the

O.C.G.A. §34-9-201(d)(1).
O.C.G.A. §9-11-26(b)(1).
15 See Bridges v. 20 th Century Travel, Inc., 149 Ga. App. 837, 256 S.E. 2d 102 (1979); Bullard v.
Ewing, 158 Ga. App. 287, 279 S.E. 2d (1981). See also Travis Meat & Seafood Co. v. Ashworth,
127 Ga. App. 284, 193 S.E. 2d 166 (1972).
13
14

7
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identified medical providers, and that the corresponding medical records are to
be submitted directly to the ALJ for in camera inspection. Upon such inspection,
the ALJ shall determine the extent to which the Employer/Insurer may properly
have access to the medical records they seek to discover, in accordance with the
Civil Practice Act, O.C.G.A. §34-9-207, and the Workers’ Compensation Act.
Alternatively, the ALJ may determine the Employer/Insurer’s need to
discover alternative evidence of other potential sources of the Claimant’s alleged
disability outweighs the Claimant’s privacy interest. Parties should keep in mind
the fact that records are discoverable does not automatically mean they will be
admissible or relevant at a hearing.
b.

Non-party Request for Production of Documents

While a Form WC-207 may be demanded at any time when a claim for
workers’ compensation benefits has been submitted, or Claimant is receiving
indemnity or medical benefits, formal discovery under the Civil Practice Act is
generally only permitted after a hearing has been requested in the claim.16 Prior
to a hearing being requested, however, the parties may request documents from
each other via a WC-102.17
Once a hearing has been requested, the parties have available to them the
full panoply of discovery procedures under the Civil Practice Act. The Workers’
Compensation Act provides that the term “administrative law judge” shall be

16 Board Rule 102(F)(2). Although an apparently little used provision of the Rule states that CPA
discovery procedures are also available “by agreement of the attorneys or permitted by the
Administrative Law Judge or the Board.”
17 Board Rule 102(F)(1).

8
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substituted for the word “court” when construing any procedural rule under the
CPA. O.C.G.A. §34-9-102(d)(2). Enforcement of ALJ orders related to discovery
disputes, however, are governed by O.C.G.A. §34-9-102(h). That section, in turn,
provides that the ALJ shall have the same rights and powers given to the courts
under the CPA to enforce discovery orders against parties, however, with regard
to non-parties, the ALJ “may certify the facts to the superior court of the county
where the offense is committed for appropriate action or may impose the
sanctions provided in Code Section 34-9-60.”18
Code Section 34-9-60, in turn, provides in relevant part as follows:
The board, any member of the board, or any administrative law
judge shall have the power for the purposes of this chapter to issue
and enforce subpoenas, to administer or cause to have administered
oaths, and to examine or cause to be examined such parts of the
books and records of the parties to a proceeding as relate to
questions in dispute.19
In addition to the enforcement procedures provided in subsection (a)
. . . the superior court of the county in which the hearing is held
shall, on application of the board, or an administrative law judge,
enforce by proper proceedings the attendance and testimony of
witnesses and the production and examination of books, papers,
and records.20
How do these procedures apply to the Non-Party Request for Production of
Documents?
Under Georgia law, a Request for Production of Documents may be served

18
19
20

O.C.G.A. §34-9-102(h).
O.C.G.A. §34-9-60(a).
O.C.G.A. §34-9-60(b).
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to a non-party. 21 In addition, the CPA specifically provides for such a request to
be served upon a non-party medical provider and provides for a specific
procedure for such service.22 In fact, the CPA even allows for service of a Request
for Production of Documents upon a non-party medical provider, in order to
obtain records of a non-party, and contains enhanced service requirements for
such a request.23
The specific requirements for such service on a medical provider are:
•

A copy of the request shall be served upon the attorney of a party
whose records are sought and upon all other parties of record.

•

If the party whose records are sought is pro se, then the request
must be served upon such party by certified mail or statutory
overnight delivery, return receipt requested.

•

If the request is to a non-party and is also seeking records of a nonparty, then the request must be served by certified mail or statutory
overnight delivery, return receipt requested, even if the non-party
whose records are sought is represented by an attorney.

•

The non-party to whom the request is directed, any party, or the
person whose records are sought (who may or may not be a party)

O.C.G.A. §9-11-34(c). There is no corresponding provision under Federal Rule of Civil
Procedure 34. Instead, a subpoena to a non-party must be utilized, under Federal Rule of Civil
Procedure 45.
22 O.C.G.A. §9-11-34(c)(2).
23 Although not frequently seen, such a request could potentially be utilized in a workers’
compensation proceeding. For example, if there was specific reason to believe that records of a
spouse would be relevant to the proceeding, they could be sought utilizing these procedures.
Although the waiver provisions of §207 would not apply to a spouse, the records might still be
discoverable under the general provisions of §9-11-26.
21

10
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may file an objection within twenty (20) days of service.
•

If an objection is filed, the objection must also be served on the nonparty to whom the request is directed.

•

Upon receipt of such an objection, the non-party to whom the
request is directed shall not furnish the requested materials until
further order of the court (Board or ALJ).

•

Upon filing of an objection, the party seeking the discovery may
move to compel a response under O.C.G.A. §9-11-37(a) and shall
show good cause for the discovery.

•

If no objection is filed within twenty (20) days, then the non-party
from whom production is sought shall promptly produce the
requested records.

•

Finally, if the non-party to whom the request is served is not served
with any objection and produces the records, the non-party is
immune from “regulatory, civil, or criminal liability or damages”.24

An interesting example of a recent ALJ decision considering the issue of
objection to non-party Requests for Production is attached.25 The decision is
instructive as it addresses several interrelated issues: (1) service of a non-party
RPD and an objection by the Claimant; (2) a motion to compel filed by
Employer/Insurer and a motion to quash filed by Claimant; (3) the extent of the
waiver under §207 and the extent of discovery (arguably broader than the §207

24
25

O.C.G.A. §9-11-34(c)(2)-(3).
SBWC Claim # 2016031061, attached as Exhibit A.
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waiver itself) under O.C.G.A. §9-11-26; (4) discussion of Georgia public policy
favoring

full

disclosure

in

workers’

compensation

cases;

(5)

the

Employer/Insurer’s burden of showing good cause; (6) the interaction of §207
with HIPAA; (7) the limits of the ALJ’s jurisdiction over non-parties; and (8) a
method, through enforcement of a subpoena, for the ALJ to require compliance
by a recalcitrant non-party.26
One takeaway from the attached example is that the general policy favoring
full disclosure in workers’ compensation cases, along with the waiver provisions
and the discovery standards of §9-11-26, indicate that the Claimant who seeks
to prevent discovery of medical records faces an uphill, and likely unsuccessful
battle. Another takeaway is that the ALJ order was issued on June 20, 2017;
following an appeal and a motion for reconsideration, a final Appellate Division
decision was not entered until December 20, 2017. This is a delay of six (6)
months. Claimant’s counsel should be wary of the delays inherent in fighting
these (often losing) battles.
c.

What if the medical provider requires a HIPAA release?

HIPAA contains a specific exemption allowing a covered entity to release
records in connection with a workers’ compensation claim:
(l) Standard: Disclosures for workers' compensation. A covered entity
may disclose protected health information as authorized by and to
the extent necessary to comply with laws relating to workers'
compensation or other similar programs, established by law, that
provide benefits for work-related injuries or illness without regard to
Please note a typographical error in the third full paragraph following the “THEREFORE”
clause of the order, which should reference O.C.G.A. §34-9-102(c), rather than “O.C.G.A. §9-11102(c)” (there is no such Code section).

26
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fault.27
It would certainly seem that this section, interpreted in conjunction with
the broad waiver of O.C.G.A. §34-9-207, would be sufficient for medical providers
to be required to produce a patient’s records. However, despite these provisions,
and despite having sent a properly executed WC-207 or even served a formal
Request for Production of Documents to Non-Party, the practitioner will
sometimes be met with a flat refusal by a medical provider to produce any
records without a HIPAA authorization. What, then?
The ALJs do not, apparently, have jurisdiction to compel a non-party
medical provider to produce records. Such an order would have to come after
certification of the facts to the superior court.28

Accordingly, it may be

cumbersome and result in undue delays to attempt to require, through a
superior court order, a medical provider to produce records.
Given this reality, the simplest way to address the issue is to ask the
Claimant to execute a HIPAA release naming the provider at issue.
Employer/Insurer’s attorney should state that he or she will produce to
Claimant’s attorney an exact copy of any and all records obtained utilizing the
HIPAA release. Most Claimant’s attorneys will allow their client to execute the
release under these circumstances, in order to keep the claim moving forward.
Another option, although more expensive and time consuming than
merely serving a Request for Production of Documents, is to notice the medical

27
28

45 C.F.R. 164.512(l).
See O.C.G.A. §34-9-102(h).
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provider or records custodian with a subpoena duces tecum, requiring the
medical provider to appear for a deposition and to produce all records at the
deposition. The Board or ALJ has the power to issue subpoenas and to require
compliance therewith.29
d.

What if the medical provider refuses to produce all of its

records?
On occasion, a medical provider may announce that it will produce records
from the date of accident to present only, but will not produce any prior records.
One “trick of the trade” to avoid this issue is to simply omit the date of
injury from any non-party Request for Production of Documents served to a
medical provider. There is no requirement that the date of injury be included in
the text of the request. If a request is simply served seeking all records, and the
party whose records are sought does not object within twenty (20) days, then the
medical provider shall release the records.30
Another option, again, is the use of a subpoena duces tecum directed to
the medical provider or records custodian.
e.

What if the medical provider produces records to one side that

do not match the records produced to the other side?
This is an issue that typically first surfaces at the medical provider’s
deposition, or as parties are exchanging and consolidating exhibits in
preparation for a hearing.

See O.C.G.A. §34-9-102(c); O.C.G.A. §34-9-60(a). Except that, the board does not have the
power to order imprisonment as a means of enforcing a subpoena. O.C.G.A. 34-9-60(a).
30 O.C.G.A. §9-11-34(c)(2).
29
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One way to avoid this becoming an issue is to make very clear in the
request what is being sought. This will usually include not only the records and
reports, but also: (1) any intake forms, medical history forms, or other similar
forms; (2) any communication sent to any attorney or party in the case; (3) any
communication received from any attorney or party in the case; (4) any and all
work status slips, orders, referrals, and the like.
The documents listed above seem to be the type of documents that are
most often overlooked in production. Sometimes this may be intentional, but
often a copy clerk may simply pull the portion of the chart, or print the portion
of the electronic record, that contains the office visit notes without considering
the need to produce other types of records contained in the chart.
Such omissions are often discovered in a deposition when an attorney
physically looks over at the doctor’s chart and sees a letter from opposing
counsel, or a patient history form, that he or she knows is not in the file. Or,
opposing counsel may introduce such a document as an exhibit to the
deposition. The best recourse in such situations is to call for a break in the
deposition so that the examining attorney can review the chart and ensure that
he or she has all of the records. If a provider refuses to cooperate with the
attorneys to ensure that everyone has access to the same records, or if for some
reason opposing counsel objects to reviewing the provider’s chart, then the only
course of action may well be to suspend the deposition and seek relief pursuant
to the provisions of O.C.G.A. §9-11-30(d).
The situation is different if the issue is discovered as the parties are
15

Workers’ Compensation Law Institute
297 of 414

exchanging exhibits31 and consolidating records32 in preparation for the hearing.
Generally, such an issue can be resolved by each side exchanging records in a
timely manner and determining what records may be at issue. If one party finds
that it does not have a record produced to the other party, then the appropriate
recourse would be to seek a continuance if further discovery is needed, such as
a medical provider deposition, in response to the newly produced record. If the
parties agree to a continuance, this must be communicated to the ALJ as soon
as possible, but no later than 2:00 p.m. on the date before the hearing.33
Common courtesy, and an appreciation of the ALJ’s job in coordinating his or
her calendar and travel, requires that such a notification be provided as soon as
possible.

It is also important to keep in mind that, while subsequent

continuances are typically granted when good cause exists and the parties agree,
the parties are only entitled to continue the first setting of the hearing as of right.
Further continuances are within the ALJ’s discretion.34

If a continuance is

contested, then the ALJ should be notified, and a conference call requested, at
the earliest opportunity. It is not wise to wait until 1:50 p.m. the day before the
hearing to start contacting the ALJ about a contested request for continuance.
Finally, many of the ALJs issue specific rules pertaining to how and when to
notify the ALJ of the need for a continuance. An example from ALJ Sharon

31 All medical evidence must be exchanged no later than ten (10) days prior to the hearing. Board
Rule 102(E)(3)(b).
32 The parties are required to consolidate any and all records, including medical records, to be
admitted at a hearing. Board Rule 102(E)(3)(a).
33 Board Rule 102(C)(1)(a).
34 Id.
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Reeves is attached.35

Each ALJ may have their own variation on such

instructions, therefore, it is extremely important to ensure that such instructions
are obtained and followed.
“Surprising” a party with a record at the hearing itself, which was
produced by a medical provider by one party but not to the other party, and
which was not timely exchanged pursuant to Rule 102(E)(3)(b), is certain to incur
the wrath of opposing counsel and possibly the ALJ, and may subject the
offending attorney or party to various penalties, including: (1) imposition of civil
penalties; (2) an award of assessed attorney’s fees; (3) a continuance of the
hearing; (4) an award of costs; (5) an award of witness fees and expenses; and/or
(6) the exclusion of the evidence from the hearing.36 Such tactics are not favored
and ultimately do not benefit the client, whether that client is the Claimant or
the Employer/Insurer.
II.

Physician’s Assistants, Nurse Practitioners, and other non-physicians

in medical practices.
During the discovery process, issues may arise with the admissibility of a
physician’s medical reports.

These issues arise not necessarily with the

authorized treating physician, but with so-called “mid-levels,” like physician’s
assistants, nurse practitioners, and other non-physicians in a medical practice.
The physician’s assistant authority to practice medicine under the direction of a
“medical practitioner” as defined in O.C.G.A. § 43-34-21 is outlined in O.C.G.A.

35
36

See Exhibit B. The authors thank Judge Reeves for permission to use same.
Board Rule 102(E)(3)(b).
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§ 43-34-22(b)(8) and O.C.G.A. § 43-34-23(b). More and more frequently these
mid-levels are becoming involved in the treatment of patients, which raises
concerns about the admissibility and weight to be assigned to their reports and
opinions.
What evidentiary weight should an ALJ give to a physician’s assistant
opinion versus that of the authorized treating physician on work status or
recommended medical treatment? In a case determined by an ALJ on November
9, 2015, the judge found that prescriptions signed by the physician’s assistant
to the treating doctor and not the treating doctor himself, were issued under the
authority of the treating doctor and should have been honored.37 The judge also
noted the Employer “acquiesced to treatment provided by the physician’s
assistant because the Employer continued to recognize [the doctor the
physician’s assistant worked under] and continued to authorize treatment
rendered by the physician’s assistant.”38 (Emphasis added). The practitioner
should take care if he or she does not want the physician’s assistant to treat the
Claimant. Address the concern from the start of treatment, otherwise it may be
very difficult to successfully controvert treatment on the basis the treatment is
not from an authorized provider.
Is the medical record admissible if the physician’s assistant or other nonphysician gives the injured worker a full duty release or takes the Claimant out
of work? In a decision issued June 16, 2017, an ALJ found that the out of work

37
38

SBWC Claim # 2007023358, attached as Exhibit C.
Id. at paragraph 14,
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statement issued by the physician’s assistant carried more weight than the
treating doctor’s light duty work release when the physician’s assistant’s “out of
work status” was based on physically examining the Claimant and where the
treating doctor signed a “light duty” release at a time where he had not examined
or spoken to the Claimant for at least three weeks.39 So, be cognizant of which
medical practitioner is evaluating and treating the Claimant and how often.
Obtaining a full duty release, without a physical examination contemporaneous
with the release, may not be enough to prevail at a hearing.
Referrals are another much debated and occasionally manipulated area of
potential evidence.
Can a party enforce a specialty referral made by the physician’s assistant
rather than the authorized treating physician? We need to look to whether the
physician’s assistant is making a referral at the direction of the primary
authorized treating physician, or under the direction of a referral doctor.
O.C.G.A. § 34-9-201(b)(1) governs referrals and states in pertinent part:
The physician selected under this subsection from the panel may
arrange for any consultation, referral, and extraordinary or other
specialized medical services as the nature of the injury shall require
without prior authorization from the Board; provided, however, that
any medical practitioner providing services as arranged by a primary
authorized treating physician under this subsection shall not be
permitted to arrange for any additional referrals.
If the physician’s assistant is operating under the direction of the primary
authorized treating physician, the referral can be enforced. If the physician’s
assistant is operating under the direction of a referral doctor, then there is
39

SBWC Claim # 2016032738, paragraph 12, attached as Exhibit D.
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statutory basis to controvert the referral. That being said, it is not unheard of
for an adjuster to authorize the referral from a referral medical practitioner. If
the referral is authorized, even if it should not have been authorized, if the
treatment takes place, it is going to be difficult to controvert the treatment from
the additional referral at a later date on the basis the treatment is not authorized
because it is made from an additional referral medical practitioner.
What if a physician’s assistant sees the Claimant, but the supervising
physician signs off on the medical report? Is the report admissible into evidence
and can the report be used to support a party’s position on necessary medical
treatment or work status?

Provided the document meets the requirements

outlined in in O.C.G.A. § 34-9-102(e)(2) or O.C.G.A. § 24-8-803(6), it is
admissible under the hearsay exception. The weight afforded to the report in
support of the party’s position could depend on whether there is rebuttal
evidence the person signing the report did not render the report based on an
examination of the Claimant, and/or did not discuss the examination with the
physician’s assistant.
Provided the medical records meet the requirements under the hearsay
exception in O.C.G.A. § 34-9-102(e)(2), and are admissible, the Board decisions
suggest medical reports prepared by physician’s assistant under the direction of
an authorized treating physician, are admissible and can sometimes carry more
weight than that of the primary treating physician. As a matter of good practice,
it is worth paying attention to whether the Claimant is being examined by the
primary treating physician, the physician’s assistant, or both. Unless properly
20
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certified as business record, it is imperative that every medical report a party
may introduce into evidence is signed by the medical provider and dated. It is
also important the records are produced in advance of the hearing to give the
adverse party an opportunity to cross-examine the person signing the report and
provide rebuttal.
III.

Drug and Alcohol Test Results
The Act provides that no compensation shall be allowed for an injury or

death due to an Employee’s intoxication by alcohol or being under the influence
of marijuana or a non-prescribed controlled substance.40 A positive alcohol or
drug test, or the refusal to submit to such a test, can result in a rebuttable
presumption that the accident was caused by the consumption of alcohol or the
ingestion of marijuana or controlled substance. This presumption arises if the
amount of alcohol in an Employee’s blood within three hours of the accident is
.08 grams or greater or if any amount of marijuana or a controlled substance is
in an Employee’s blood within eight hours of the accident.41 The presumption
will also arise where Employee unjustifiably refuses to submit to “a reliable,
scientific test to be performed in the manner set forth in O.C.G.A. § 34-9-415.”42
Although a positive test result can entitle the Employer to a rebuttable
presumption, there are a number of procedural and evidentiary hurdles that
must be met for the presumption to apply. While the Act provides that a written
O.C.G.A. § 34-9-17(b).
O.C.G.A. § 34-9-17(b)(1)-(2).
42 O.C.G.A. § 34-9-17(b)(3). Subparagraphs (b)(1) and (b)(2) make no specific reference to the
testing procedures of § 34-9-415, but the Court of Appeals has held that such testing procedures
must be followed for the presumption to apply under those subparagraphs. See Lingo v. Early
County Gin, infra.
40
41

21

Workers’ Compensation Law Institute
303 of 414

lab test result under O.C.G.A. § 34-9-415 shall be admissible in evidence if
accompanied by an affidavit from the lab confirming authenticity,43 the Board
Rules clarify that such a lab report is admissible for purposes of authentication
only, and any other evidentiary objections can be raised by the parties by motion
or at the hearing.44
A drug test performed under O.C.G.A. § 34-9-415 must meet certain
procedural requirements. The specimen must be collected with due regard to
the Employee’s privacy and in a manner reasonably calculated to prevent
substitution or contamination of the specimen.45 Specimen collection must be
documented, specimen containers must be appropriately labeled as to avoid
misidentification of test results, and the Employee must have an opportunity to
record anything he or she considers relevant to the test, such as recently used
prescription medication or other relevant medical information.46

Specimen

collection, transportation, and storage must be performed in a manner that will
reasonably preclude contamination or adulteration.47

The testing laboratory

must be approved by the National Institute on Drug Abuse or the College of
American Pathologists, have written procedures to ensure chain of custody, and
follow certain quality control procedures.48
In addition, drug test specimens may be collected only by certain persons.
These include a physician, physician’s assistant, registered nurse, licensed
43
44
45
46
47
48

O.C.G.A. § 34-9-102(e)(4).
O.C.G.A. § 34-9-102(e)(4); Board Rule 102(E)(3)(d).
O.C.G.A. § 34-9-415(d)(1).
O.C.G.A. § 34-9-415(d)(2).
O.C.G.A. § 34-9-415(d)(3).
See O.C.G.A. § 34-9-415(e)(1).
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practical nurse, nurse practitioner, or a certified paramedic rendering emergency
medical service at the scene of an accident.49 Specimens may also be collected
by a person certified or employed by a laboratory certified by the National
Institute on Drug Abuse, the College of American Pathologists, or the Georgia
Department of Community Health or by a qualified person certified or employed
by a collection company.50 A positive initial test must be confirmed using gas
chromatography/mass spectrometry or an equivalent or more accurate
method.51
A recent decision from the Georgia Court of Appeals, Lingo v. Early County
Gin,52 holds that these procedures must be followed for the rebuttable
presumptions in O.C.G.A. § 34-9-17(b) to apply. The case involved an employee
who was severely injured when he was pinned between a backing truck and a
loading dock. He was taken to a nearby hospital for emergency surgery, and the
Employer requested a post-injury drug test. A lab technician was sent to the
hospital to obtain a urine sample, but because the Employee was undergoing
surgery, the lab technician was not permitted in the operating room. The lab
technician told an operating room nurse that she needed a urine sample, and
the nurse soon returned with one. The technician had no firsthand knowledge
of who collected the sample or the protocols that person had followed.

49
50
51
52

O.C.G.A. § 34-9-415(d)(5)(A).
O.C.G.A. § 34-9-415(d)(5)(B)-(C).
O.C.G.A. § 34-9-415(g).
Lingo v. Early County Gin, 346 Ga. App. 92 (2018) (petition for cert. pending).
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The sample was positive for cannabinoid metabolites, but the ALJ found
the lab test was inadmissible because the lab technician did not observe the
sample being taken and there was no testimony or other evidence to establish
an initial link in the chain of custody. The Appellate Division reversed, relying
on chain of custody decisions from criminal cases which hold that any defect in
the chain of custody goes to the weight of evidence rather than its admissibility.
Because there was no real suggestion that the urine sample had been tampered
with, the Appellate Division found the test sufficiently reliable to permit the
Employer to avail itself of the rebuttal presumption that the Employee’s injuries
were caused by his use of marijuana.
The Court of Appeals reversed, finding that the Employer’s failure to
establish that a person authorized under O.C.G.A. § 34-9-415 had collected the
sample was fatal to its ability to rely on the rebuttable presumption in O.C.G.A.
§ 34-9-17(b)(2).53 The Court of Appeals held that it was error to apply chain of
custody precedent from criminal law instead of analyzing whether the collection
method met the requirements of O.C.G.A. § 34-9-415.54
In a concurring opinion, Judge Bethel cautioned that while compliance
with the testing protocols set forth in O.C.G.A. § 34-9-415(d) is a prerequisite
that must be established by the Employer in order to give rise to the rebuttable
presumption in O.C.G.A. § 34-9-17(b), this should not suggest that compliance
with the testing statute is a prerequisite for admissibility of the test results.55

53
54
55

Id. at 97.
Id.
Id. at 98-99 (Bethel, J., concurring fully and specially).
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Although an Employer who fails to comply with the statutory testing protocols
will not have the benefit of the statutory presumption, it should still, according
to Judge Bethel, be permitted to introduce evidence of the test result for the ALJ
to consider, and it would then be for the ALJ to consider the weight and
credibility to be assigned to such test results.56
IV.

Daubert Challenges
Daubert motions are common in civil litigation, particularly those that

involve medical negligence, defective products, or other scientific issues.
Although workers’ compensation cases often involve the resolution of conflicting
medical opinions or the contrary opinions of vocational rehabilitation experts, it
is uncommon to see an expert’s opinion be challenged with a pre-hearing Daubert
motion. The Board Rules, however, contemplate that such motions might be
filed.
In fact, Board Rule 102(E)(3)(e) requires any challenge to the testimony of
an expert under O.C.G.A. § 24-7-702 to be made no later than fifteen (15) days
prior to the hearing. Failure to raise a timely challenge results in a waiver of the
challenge unless otherwise agreed to by the attorneys and the ALJ.57
Under O.C.G.A. § 24-7-702, if scientific, technical, or other specialized
knowledge will assist the trier of fact to understand the evidence or determine a
fact at issue, a witness qualified as an expert by knowledge, skill, training, or
education may give testimony in the form of opinion or otherwise. The expert

56
57

Id.
Board Rule 102(E)(3)(e).
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witness’ testimony must, however, be based on sufficient facts or data and be
the product of reliable principles and methods. Additionally, the expert witness
must have applied those principles and methods reliably to the facts of the case.
However, it must be noted that pursuant to subsection (g) of § 24-7-702, this
Code Section shall not be strictly applied in workers’ compensation proceedings.
It is worthwhile to file a Daubert motion? A successful motion might result
in the complete exclusion of an expert’s opinion. But if O.C.G.A. § 24-7-702(g)
is not to be strictly applied in workers’ compensation cases, it may be difficult to
convince an ALJ to grant such a motion. The more common and perhaps more
practical approach is to simply argue the weight of the evidence, since the weight
and credit to be given to the testimony of witnesses, including the opinion
testimony of physicians, are matters exclusively for decision by the fact-finder.58
V.

Surveillance Evidence
Surveillance can be the bane of a Claimant’s case and the “oh so sweet”

moment of a defense attorney’s case at a hearing.

Smug looks between the

parties and colorful bantering between practitioners taunting the other side over
what the surveillance shows is sometimes television worthy.

There are still

occasions where practitioners argue over whether surveillance is discoverable.
If an attorney hires an investigator to conduct surveillance on the opposing party,
is it work product prepared in anticipation of litigation?

Or, because it is

prepared by someone other than the attorney, does it not qualify as work
product?
58

If it is discoverable, at what point in the discovery process is the

See Hughston Orthopedic Hosp. v. Wilson, 306 Ga. App. 893, 703 S.E.2d 17 (2010).
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surveillance discoverable? Does the party have to produce a video/photo as well
as any surveillance report prepared with the video?
Defense attorneys often argue not only that the surveillance was prepared
in anticipation of litigation, but that the Claimant is in the best position to know
where he or she was and what he or she was doing on the dates of the
surveillance. Therefore, there is no intolerable hardship or harm to the Claimant
by not producing the video.

Case law suggests that a written report of an

investigator hired by a party after a suit is filed is considered work product of
the party and is protected from production.59 The appellate courts have not
rendered an opinion on the videos or photographs specifically, but the Board has
held that surveillance videos are discoverable.60

The Board determined that

while a surveillance video may be prepared in anticipation of litigation, the
Claimant may have a substantial need for the video for its potential value as
substantive evidence and is therefore discoverable.
Surveillance also has value for impeachment purposes. To protect the
value of the surveillance for impeachment purposes, the Board determined
surveillance does not have to be produced prior to taking the Claimant’s
deposition testimony. However, the surveillance video should be made available
sufficient time in advance of the hearing to give the Claimant a reasonable
opportunity to review it for authenticity and integrity and allow the Claimant to

Smith v. Smith, 223 Ga. 551, 156 S.E.2d 916 (1967); see also McMillan v. General Motors
Corp., 122 Ga. App. 855, 857, 179 S.E.2d 99,101 (1970).
60 SBWC Claim # 2013024225, attached as Exhibit E.
59

27

Workers’ Compensation Law Institute
309 of 414

prepare rebuttal evidence to the video’s substantive evidence as necessary and
appropriate.61
Now that you have the video, how do you submit it into evidence? In almost
every case you must lay a foundation to authenticate the video or photograph.
The authenticating party must testify that the photo or video that is the matter
in question is what its proponent claims.62 Usually, in workers’ compensation
cases, an investigator testifies that the video is an accurate representation of the
object, event, or transaction of depicted events. The attorney offering the video
may ask the investigator: Can you identify the photograph/video? Were you
present when the photo/video was taken? When was the video/photo taken?
Does the video/photo fairly and accurately represent the event you witnessed?
Easy enough when you have an investigator that takes the video. What if
there is no person purposefully taking the video, like a video from a convenience
store monitoring activity behind the cash register, or at a warehouse monitoring
shipping and receiving goods? Is a video admissible if the person that took the
video is not available?

Unavailability of a witness includes situations where the

witness asserts a privilege63, refuses to testify despite an order of the court to do
so64, lack of memory65, death or physical or mental illness66, or cannot be located
by process or other reasonable means.67 In these instances, the Board has broad

61
62
63
64
65
66
67

Id.
O.C.G.A.
O.C.G.A.
O.C.G.A.
O.C.G.A.
O.C.G.A.
O.C.G.A.

§
§
§
§
§
§

24-9-901(a).
24-9-923(a)(1).
24-9-923(a)(2).
24-9-923(a)(3).
24-9-923(a)(4).
24-9-923(a)(5).
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discretion pursuant to O.C.G.A. § 24-4-923 (formerly O.C.G.A. § 24-4-48) to
admit the video when the Board determines “that such items tend to show
reliably the fact for which the items are offered.”68
How do you lay a foundation for a video taken at a time it was not being
operated or under the control of an individual? The witness testifying must be
familiar with the scene or event depicted but does not necessarily have to be the
person taking video.69 For example, if you obtain a video from a convenience
store that depicts the Claimant walking around and carrying groceries, the video
obtained was probably not from a camera being operated by an individual
person. The video may still be admissible. O.C.G.A. § 24-4-923 gives the Board
discretion to deem the video admissible, provided that prior to the admission of
the video, the date and time of the video are contained on the evidence and the
date and time are shown to have been made contemporaneously with the events
depicted in the video.70
To lay the foundation, the practitioner in our example calls the
convenience clerk who was behind the counter at register while the Claimant
was walking around and carrying several groceries. The practitioner will ask the
convenience clerk if he was at the store on the date and time in question. The
practitioner should ask the witness to watch the video, confirm the date and time
stamped on the video are the same time the witness was present in the store,

O.C.G.A. § 24-9-923(b).
Yancey v. State, 342 Ga. App. 294, 802 S.E.2d 702 (2017); Taylor v. State, 271 Ga. App 701,
61 S.E.2d 668 (2005) (decided under former O.C.G.A. § 24-4-48); Wallace v. State, 267 Ga.
App. 801, 600 S.E.2d 808 (2004) (decided under former O.C.G.A. § 24-4-48).
70 See O.C.G.A. § 24-9-923(c).
68
69
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identify the parties in the video, and confirm that the scene depicted is an
accurate representation of the event he witnessed.

After considering the

testimony, the Board can determine the video tends to show reliably the fact or
facts for which the video is offered.
Think carefully before submitting surveillance into evidence as there are a
number of circumstances surveillance should not be tendered into evidence. If
the Claimant cannot be positively identified, either because the video is blurry,
or the person depicted is the Claimant’s twin sibling or doppelganger. If the
video shows the Claimant performing activities he testifies he can do or are
within the limitations given by the treating physician, the surveillance may not
be effective. If there is a good chance the judge is going to believe the Claimant
was “having a good day” at the time the surveillance was conducted, you may
not want to submit the video into evidence without additional supporting
evidence that every day is a good day for the Claimant, and his injury has
resolved or is no longer disabling.
If the practitioner has the television worthy surveillance, before making it
an exhibit, the Claimant should have had a reasonable opportunity to review it
for authenticity and integrity and an opportunity to prepare rebuttal evidence
before the hearing. If the Claimant was not given the opportunity, if there is an
objection, it will not be admitted into evidence. At the hearing and after the
Claimant has testified about his or her physical abilities, call the investigator or
authenticating witness to testify as discussed in this section. Make sure your
investigator can testify that the person in the video is the Claimant in the court
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room, that the video was taken by the investigator on the date and time
purported on the video and the video is an accurate representation of the events
depicted. Keep the video clip shown to the Administrative Law Judge short and
get to your point. If there is an hour’s worth of activity, have the investigator
talk about the activity and leave it to the judge’s discretion to view the entire
video in the court room or review later. Make sure your video is ready to play
exactly where you want it to start, which means, you will want to practice with
the video prior to the hearing. Once you have authenticated the video, humbly
ask the judge to admit the video into evidence, and once admitted, stay focused
until you rest your case.
VI.

Conclusion
In conclusion, a word about the workers’ compensation system and the

value of cooperation between opposing counsel.

As attorneys, whether you

represent the Claimant or the Employer/Insurer, you have an obligation to your
clients, to the system, and to each other that supersedes issues of ego or simply
wanting to “win” at all costs. For your clients, waging a months-long pitched
battle over production of some medical record or other may not serve their
interests, if in the meantime the final determination of the claim and status of
benefits is needlessly delayed, and costs and fees are unnecessarily incurred.
For the system, the Workers’ Compensation Act clearly favors free exchange and
release of medical information concerning the claim and efforts to obfuscate that
purpose are not likely to be successful or to advance the interests of the
participants in the workers’ compensation system. To each other, you owe an
31
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obligation of professionalism, to work together where at all possible, without
sacrificing the principle of zealous representation of your clients, in order to move
cases forward in as efficient and professional a manner as possible under the
circumstances.

Counsel for the Employer/Insurer must ask:

is it really

necessary to continue a hearing in order to seek records from a family
practitioner the Claimant saw 25 years ago, in another state? Counsel for the
Claimant must ask: is it helpful to refuse to sign a HIPAA authorization for
hospital records, which only results in creating a poor relationship with the
defense attorney and delays determination of Claimant’s right to benefits? The
majority of discovery and evidentiary issues can be addressed cooperatively and
successfully (and cheaply) by opposing parties and attorneys working together
in a spirit of professionalism in order to move the case toward the ultimate goal
of resolution.
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Georgia Workers’
Compensation
Motions Practice

HON. RICKY SAPP
JUDGE, GEORGIA STATE BOARD OF WORKERS’ COMPENSATION
WILLIAM J. RAWLS II

JOSH CARROLL

MOZLEY, FINLAYSON & LOGGINS LLP

BUZZELL, GRAHAM & WELSH, LLP

Powers of Administrative Law Judge
to Entertain Motions
O.C.G.A. § 34-9-102 (c): Authority of administrative law judge.
The administrative law judge conducting the hearing shall have,
in addition to all powers necessary to implement this chapter,
the following powers…
i.
ii.
iii.
iv.

Dismiss for Lack of Board Jurisdiction;
Grant or Deny Continuances;
Add or Delete Parties (with or without motion); and
Issue Interlocutory Orders.
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Other 102(d) Motions:
i. Motion to Recommence/Suspend Income Benefits
ii. Motion to Direct One Employer/Insurer to Pay Benefits Pending
Determination of Liability
iii. Motion for Certificate of Immediate Review
iv. Motion for Summary Judgment / Ultimate Issue Requests
(a) Statute of Limitations
(b) Res Judicata
v. Motion to Quash Subpoena
vi. Motion to Disqualify Judge
vii. Motion to Reconsider Award

102(d) Discovery Motions:
“(1) Discovery procedures shall be governed and controlled by Chapter 11 of Title 9, the “Georgia
Civil Practice Act.” - O.C.G.A. § 34-9-102(d) (2018).
“Discovery conducted pursuant to the Civil Practice Act shall only be permitted after a hearing
has been requested in the claim, or as otherwise specified in these rules, or by agreement of the
attorneys or permitted by an Administrative Law Judge or the Board.” B.R. 102(F)(2) (2018).
Such motions may include, but are not limited to:
(1)
(2)
(3)
(4)
(5)
(6)

Motion to Compel Attendance at Deposition;
Motion to Compel Interrogatory Responses;
Motion to Compel Production of Documents and/or Things;
Motion to Compel Entry Upon Land for Inspection or Other Purposes;
Motion to Withdraw Admission(s);
Motion to Compel Identification of 30(b)(6) Representative.

2
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Motion for Change in Physician
or to Authorize Treatment
O.C.G.A. § 34-9-200(b): Upon the request of an employee or an employer, or upon its own
motion, the board may in its judgment, after notice is given in writing of the request to all
interested parties and allowing any interested party 15 days from the date of said notice to file
in writing its objections to the request, order a change of physician or treatment and designate
other treatment or another physician; and, in such case, the expenses shall be borne by the
employer upon the same terms and conditions as provided in subsection (a) of this Code
section.

Motion to Suspend Compensation
for Failure to Submit to Examination
by Authorized Treating Physician
O.C.G.A. § 34-9-200(c) As long as an employee is receiving compensation, he or she shall
submit himself or herself to examination by the authorized treating physician at reasonable
times. If the employee refuses to submit himself or herself to or in any way obstructs such
an examination requested by and provided for by the employer, upon order of the board
his or her right to compensation shall be suspended until such refusal or objection ceases
and no compensation shall at any time be payable for the period of suspension unless in the
opinion of the board the circumstances justify the refusal or obstruction.

3
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Motions Concerning Evidence
Presentation at Trial
i.

General Motions in Limine; and

ii.

Motions to Challenge Testimony of Expert Under O.C.G.A. § 24-7-702 (Daubert)

Board Rule 102(E)(3)(e):
Any challenge to the testimony of an expert under O.C.G.A. § 24-9-67.1 (24-7-702 effective
1/1/13) shall be made not later than 15 days prior to the hearing. Failure to raise a timely
challenge shall result in waiver of the challenge unless otherwise agreed to by the attorneys and
the Administrative Law Judge.
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1. Ocmulgee EMC v. McDuffie, 302 Ga. 640, 806 S.E.2d 546 (October 16, 2017)
SUBJECT MATTER: Whether an employer must show the availability of suitable employment
to justify the suspension of workers’ compensation benefits after already establishing that, an
employee's work-related aggravation to a preexisting condition has ceased to be the cause of the
employee's disability.
DISPOSITION: Judgment reversed the Court of Appeals’ judgment (vacating in part and
remanding this case with direction to the Board), and thereby affirmed in full the decision
reached by the ALJ, the Board, and the Superior Court.
FACTS/ PROCEDURAL HISTORY: Employee injured his right knee in 2009 while working
for the Employer/Insurer. Employer/Insurer accepted his injury as compensable and commenced
indemnity benefits. Employer/Insurer subsequently suspended benefits and fired Employee for
falsely omitting his prior knee injury (from 2002) and prior permanent sedentary work
restrictions from his job application with Employer/Insurer. Employer/Insurer reinstated
Employee’s indemnity benefits when the ATP recommended surgery. Parenthetically, the issue
of Rycroft is not addressed in the case. The ATP released the Employee to work with sedentary
restrictions following his surgery. Subsequently, the ATP opined the Employee had returned to
his pre-injury baseline (i.e., his pre-2009 sedentary work restrictions) and Employer/Insurer
again suspended his indemnity benefits. Employee petitioned the Board to reinstate his
indemnity benefits. The ALJ denied Employee’s request, holding held that Employer/Insurer
had proven that Employee had no restrictions other than those he already was under at the time
Employer hired Employee. The Board and Superior Court affirmed.
Following a trial on the matter, the ALJ denied Employee's request for reinstatement of his
indemnity benefits, and the Board affirmed. The Superior Court affirmed. Employee appealed,
contending that the Superior Court erred in affirming the ALJ's decision. The Court of Appeals
affirmed that Employee experienced a change in condition for the better under the “any
evidence” rule. However, the Court vacated in part and remanded the case, holding the ALJ
erred in failing to make factual findings regarding whether Employer/Insurer met its burden of
proving that suitable work was available for Employee, such that Employer/Insurer could
discontinue his indemnity benefits. After a further appeal, the Supreme Court reversed the Court
of Appeals as to the pertinent issue and affirmed in full the decision of the ALJ, the Board, and
the Superior Court.
DISCUSSION: The Court of Appeals reversed the Board in part, holding the ALJ erred in
failing to make factual findings regarding whether Employer/Insurer met its burden of proving
that suitable work was available for Employee, such that Employer/Insurer could discontinue his
indemnity benefits.
Upon further appeal, the Supreme Court granted certiorari to answer this question:
Must an employer show the availability of suitable employment to justify suspension of
workers' compensation benefits after already establishing that an employee's work-
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related aggravation of a preexisting condition has ceased to be the cause of the
employee's disability?
The Court answered:
The Court of Appeals held that the answer is yes. See McDuffie v. Ocmulgee EMC,
338 Ga. App. 200 (2016). Because the answer is no, we reverse that part of the Court
of Appeals' opinion.
The Court restored the Board’s award and even cited the Board’s analysis in the Court’s
decision.
The Court clarified that because the Employee had a preexisting disability at the time of his
injury in 2009 while working for Employer, the relevant question was whether he returned to his
pre-2009-injury condition, not whether he returned to full capacity. In cases where a job-related
injury has merely improved, but the employee is still suffering from effects of the injury that
limited his capacity to work employer must show the availability of suitable employment before
terminating benefits. Here, Employer/Insurer had met their burden of showing that Employee
had returned to his pre-2009-injury status when they suspended Employee’s indemnity benefits.
HOLDING: The Court explained that when an employee has a preexisting condition that limits
his work capacity before the on-the-job injury, as soon as the effects of the on-the-job injury
cease, the employer's responsibility for workers' compensation also ceases. The employer is not
responsible for compensating the employee until the preexisting condition improves as well or
for showing that work exists suitable for an employee with that preexisting disability.

Workers’ Compensation Case Law Update (2018)

3|Page

Workers’ Compensation Law Institute
398 of 414

2. Sanchez v. Carter, 343 Ga. App. 187, 806 S.E.2d 638 (October 17, 2017)
SUBJECT MATTER: Entitlement to dependency benefits in a meretricious relationship.
DISPOSITION: ALJ, the Board, and Superior Court denied benefits, which was AFFIRMED on
appeal.
FACTS/PROCEDURAL HISTORY: The Employee in this case died following a work-related
fall from a roof on October 22, 2015. The Claimant lived with the deceased Employee from
2002 until the date of his death and, subsequently, sought dependency benefits under O.C.G.A. §
34-9-13. The ALJ found the Claimant and the deceased Employee were never ceremonially
married, did not have a common-law marriage, but that the Claimant was, in fact, wholly
dependent upon the deceased Employee, who paid all of the Claimant’s living expenses. Relying
on Williams v. Corbett, 260 Ga. 668, 398 S.E.2d 1 (1990); Ins. Co. of North America v. Jewel,
118 Ga. App. 599, 164 S.E.2d 846 (1968) and being constrained by the doctrine of stare decisis,
the ALJ found the Claimant was not entitled to dependency benefits, despite being a dependent
in fact. The ALJ noted the Georgia Supreme Court previously denied dependency benefits in a
similar factual scenario “on the grounds that such payments should not grow out of a
meretricious relationship.” See Williams, supra.
The Claimant appealed. The Board affirmed and denied the cross-appeal. The Superior Court of
Colquitt County affirmed.
DISCUSSION: The Court of Appeals reviewed the history of the Williams case. Id. at *4. It
also addressed the Claimant’s argument that, under O.C.G.A. § 34-9-13, the question of
dependency, in whole or in part, “shall be determined in accordance with the facts at the time of
the accident.” The Court of Appeals declined to address this argument, finding that Williams
controlled and was dispositive of the issue. The Court of Appeals also declined to address the
Claimant’s argument that the denial of benefits infringed on her rights of liberty and privacy
because the Claimant failed to raise these arguments before the Board.
In addition to relying upon Williams and Jewel, the Court of Appeals also cited Ga. Cas. &
Surety Co. v. Bloodworth, 120 Ga. App. 313, 170 S.E.2d 417 (1969) for the proposition that
“one who was not married to an employee, but who was living with the employee at the time of
his death, is not entitled to dependency benefits, despite actual dependency, on the grounds that
such payments should not grow out of a meretricious relationship.” The Court of Appeals
rejected the Claimant’s argument that the line of cases cited only apply to relationships involving
adultery.
The Claimant further argued that her relationship was not meretricious because, before 1997, it
would have fallen within the definition of a common law marriage under O.C.G.A. § 19-3-1.1.
The Court of Appeals rejected this argument, noting their inability to recognize a relationship
that started in 2002 as a common law marriage as well as noting the Claimant’s
acknowledgement that “she does not seek to have her relationship . . . characterized as
marriage.”
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HOLDING: The Court of Appeals commented that the Supreme Court was free to revisit this
issue. However, in the meantime, the Court of Appeals concluded it and the Superior Court were
bound by the Supreme Court’s holding in Williams, such that the Superior Court did not err by
affirming the Board’s denial of dependency benefits.
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3. Law Offices of Jorge Luis Flores, LLC v. Cruz & Associates, 344 Ga. App. 365, 810
S.E.2d 596 (January 29, 2018)
SUBJECT MATTER: Whether there was sufficient evidence supporting the Board’s decision to
award attorney fees under theory of quantum meruit to Employee’s former counsel.
DISPOSITION: ALJ awarded attorney fees, the Board affirmed, Superior Court reversed, and
Court of Appeals reversed the Superior Court.
FACTS/PROCEDURAL HISTORY: The Employee suffered a compensable work-related injury
on July 21, 2005 and signed a contingency contract on October 29, 2005 with the Law Offices of
Jorge Luis Flores to pursue a workers’ compensation claim. Flores represented the Employee for
over six years, during which time Flores, associated counsel, and legal assistants performed legal
services related to her claim, including, but not limited to, ensuring the payment of employment
benefits, managing medical treatment, engaging in discovery, meeting with the Employee, and
filing motions and other documents on her behalf. In 2012, the Employee terminated Flores’
representation and hired Cruz & Associates as new counsel. Flores filed a notice of lien in the
amount of $17,190 seeking payment for services rendered and expenses incurred. Cruz later
settled the claim with settlement including a payment of $50,000 in attorney fees and $1,500 in
expenses. After the case settled, Cruz argued that Flores was not entitled to payment as the fee
contract was not enforceable due to a lack of meeting of the minds between parties and that
Flores failed to prove the value of his services.
The ALJ held a hearing on the matter, and based on the evidence and testimony presented as well
as briefing by the parties, the ALJ found that Flores “successfully proved his claim of lien, albeit
in quantum meruit rather than on his fee contract.” The ALJ concluded that Flores had
established that the fair value of its legal services was $15,650 and its proven expenses
were $1,530; therefore, the ALJ awarded Flores the full amount of its lien, $17,180. Cruz
appealed. The Board affirmed.
The Superior Court of Fulton County reversed the Board’s decision stating that Flores’ fee
contract was invalid because it was not drafted in accordance with the Georgia Rules of
Professional Conduct and further because there was no meeting of the minds between the parties
as to Flores’ hourly rates. The Superior Court also found that there was a clear lack of competent
evidence to support the Board’s award of the full amount of the lien to Flores.
The Court of Appeals agreed with Flores that the Superior Court applied the wrong standard of
review and erred by failing to consider the issue of quantum meruit, because that issue, and not
the issue of the fee contract’s enforceability, was the foundation of the Board’s ruling.
DISCUSSION: The Court of Appeals held that the Superior Court erred by failing to consider
the issue of quantum meruit, which was the theory under which the ALJ and the Board based its
Award of attorney fees to Flores. The Court also held that the Superior Court applied the
incorrect standard of review as to the amount of the attorney fees, which was governed by the
any evidence standard of review rather than a de novo standard. The Court also noted that the
Board found that the fee contract was unenforceable because the parties failed to reach a meeting
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of the minds under the fee contract as to any hourly rates payable or as to the amount of any
recovery in the event that the fee contract’s contingency did not occur. However, the Board then
relied on the well-settled rule that
[w]hen a contingent fee arrangement exists between a client and an attorney and the
client prevents the contingency from happening, the attorney is entitled to reasonable
attorney’s fees for his services that have been rendered on behalf of the client. Thus,
although prevented from recovering under the contract, the attorney still has [a] remedy
in quantum meruit.
Ellerin & Assocs. V. Brawley, 263 Ga. App. 860, 862 (2), 589 s.e.2D 626 (2003). In other
words, an attorney who is discharged prior to earning his contingency fee may still recover under
quantum meruit. Recovery in quantum meruit is available even where a fee contract violates the
rules of professional conduct, “if the services themselves are not intrinsically illegal, or the
conduct surrounding execution of the contract violates no overriding public interest.” Genins v.
Geiger, 144 Ga. App. 244, 246-46 (2) (B), 240 S.E.2d 745 (1977). The Court states that applying
the proper standard, the fees awarded to the attorney should be based on the reasonable value of
the services rendered. Here, the Board based its award of attorney fees to Plaintiff on factual
findings from the ALJ’s order.
The Court found that the ALJ and the Board “expressly found” based on evidence presented at
the hearing that the work performed by Flores “was substantive and added value to the client’s
case.” The evidence presented was both testimony and documents from file management
software maintained by Flores, both of which showed the $15,650 was a fair and reasonable
value of the legal services provided and that Flores had established he was entitled to recover
$1,530 in expenses. The Court noted that the Board discounted testimony from the Employee
who questioned the value of services provided by Flores because she had no legal training and
spoke limited English and therefore could not be “fully aware of the work being performed on
her behalf.”
HOLDNG: The Court of Appeals held that the Board’s findings have evidentiary support when
the evidence is properly viewed in the light most favorable to Flores. Because the Superior Court
erred in reversing the Board’s award of attorney fees, the Court reversed the Superior Court’s
decision and affirmed the Board’s award of attorney fees to Flores.
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4. Davis v. Louisiana-Pacific Corporation, 344 Ga. App. 757, 811 S.E.2d 476 (February
27, 2018)
SUBJECT MATTER: Whether a diagnosis of mesothelioma meets the conditions of coverage
under the Workers’ Compensation Act.
DISPOSITION: ALJ, the Board, and Superior Court denied benefits, which was AFFIRMED on
appeal.
FACTS/PROCEDURAL HISTORY: In 1984, the Employee accepted a job working for
Employer, exclusively at the Clayton, Alabama facility. In March 1998, he voluntarily resigned
and permanently moved to Georgia where he was later diagnosed in 2015 with mesothelioma.
Later that year, the Employee filed a claim for benefits with the State Board of Workers
Compensation. After he died as a result of his condition the following month, his surviving
spouse, individually and on behalf of a minor child (“Appellant”), filed a claim for death and
dependent benefits. Neither the Employee nor Appellant asserted a claim for benefits under
Alabama’s workers' compensation system.
The ALJ and the State Board found that the Board did not have jurisdiction. The Superior Court
affirmed. The Court of Appeals granted discretionary review.
DISCUSSION: Appellant argues that dismissal was improper because, under Article 8 of the
Workers’ Compensation Act, specifically OCGA § 34-9-281, the Board has jurisdiction over all
work-related injuries and deaths that occur in Georgia. It is further argued that although the
Employee was exposed to asbestos in Alabama, his work-related injury did not occur until he
was diagnosed and became disabled, which occurred in Georgia.
The Court disagreed stating “Where applicable, the Workers' Compensation Act provides the
exclusive remedy to an employee injured by accident arising out of and in the course of the
employment.” The general provisions of the Act apply to Article 8, “Compensation for
Occupational Disease,” “unless otherwise provided in or inconsistent with [that] article.” The
statute under which Appellant’s theory for recover relies was OCGA § 34-9-281 (a), which,
begins:
Where the employer and employee are subject to this chapter, the disablement or death of
an employee resulting from an occupational disease shall be treated as the occurrence of
an injury by accident; and the employee or, in the case of his or her death, the employee’s
dependents shall be entitled to compensation as provided by this chapter. The practice
and procedure prescribed in this chapter shall apply to all the proceedings under this
article except as otherwise provided.
Thus, OCGA § 34-9-281 (a), by its own terms, applies only where both the employer and
employee are subject to the Act.
In contrast, OCGA § 34-9-242, located in Article 6, “Payment of Compensation,” provides:
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In the event an accident occurs while the employee is employed elsewhere than in this
state, which accident would entitle him or his dependents to compensation if it had
occurred in this state, the employee or his dependents shall be entitled to compensation if
the contract of employment was made in this state and if the employer’s place of business
or the residence of the employee is in this state unless the contract of employment was
expressly for service exclusively outside of this state....
Thus, OCGA § 34-9-242 includes a jurisdictional provision, unlike Article 8.
Here, Appellant does not dispute that the contract of employment was entered into while in
Alabama for service exclusively in that state. Under the plain and ordinary meaning of OCGA §
34-9-242, if the “accident” occurred while the Employee was employed in Alabama, he does not
meet the conditions of coverage under the Act.
HOLDING: In finding that the claim did not meet the conditions of coverage under the Workers’
Compensation Act in Georgia, the Court of Appeals made clear “[t]he General Assembly chose
to exclude compensation for an accident that occurs while the employee is employed outside
Georgia except as provided in OCGA § 34-9-242.
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5. Amguard Insurance Company v. Kerkela, 345 Ga. App. 460, 812 S.E.2d 784 (March
13, 2018)
SUBJECT MATTER: Application of “any evidence” standard of review.
DISPOSITION: ALJ denied Claimant’s attorney’s request for continuing assessed attorney’s
fees. The Board adopted ALJ’s decision, but the Superior Court reversed and remanded. The
Court of Appeals vacated Superior Court’s decision and remanded so the Superior Court could
apply correct standard of review.
FACTS/PROCEDURAL HISTORY: One week prior to a hearing before an ALJ, the Employer’s
Insurer accepted the Employee’s claim as compensable. In doing so, Employer/Insurer agreed to
authorize medical treatment, pay the past medical bills, pay past due TTD benefits, pay late
payment penalties, and pay a 25% assessed attorney fees on the past benefits. A hearing was later
held on the issue of whether the Employee’s attorney was entitled to additional assessed
attorney’s fees equal to 25% of future income benefits.
Ultimately, the ALJ denied the request for additional assessed attorney’s fees finding that the
previous payment was more than sufficient. The ALJ further found and concluded that
Employer/Insurer defense was reasonable, discovery was conducted expeditiously, and that
Employer/Insurer lump sum payment of assessed attorney’s fees on the past benefits was a “good
faith attempt to compromise the demand for attorney fees.” The Board adopted the ALJ’s
decision finding that the ALJ was in the best position to determine the credibility and weight of
the evidence. However, the Superior Court reversed and remanded the Board’s decision,
concluding that the Board had misinterpreted the evidence and that the only evidence at trial was
that 25% of past and ongoing TTD benefits was a reasonable fee. In reaching this decision, the
Superior Court applied a “de novo” standard of review, finding that such standard was
appropriate given that “it is clear that evidence has been misconstrued and misinterpreted[.]” The
Insurer appealed, contending that the Superior Court applied the incorrect standard of review.
DISCUSSION: The Court of Appeals agreed with the Insurer, and reversed and remanded the
case back to the Superior Court so that it could apply the correct standard of review. In doing so,
the Court explained that whether an employer has unreasonably defended a claim is a factual
determination, subject to the “any evidence” standard of review, and that the Superior Court’s
conclusion that the Board misinterpreted the evidence was a disagreement with the Board’s
factual findings. As the Superior Court applied the “de novo” standard of review instead of “any
evidence,” the Court of Appeals vacated and remanded the case back to the Superior Court for
the Superior Court to apply the correct standard of review.
HOLDING: The Court of Appeals held that the Superior Court failed to apply the correct
standard of review, which was the “any evidence” standard of review.

Workers’ Compensation Case Law Update (2018)

10 | P a g e

Workers’ Compensation Law Institute
405 of 414

6. Cartersville City Schools v. Johnson, 345 Ga.App. 290, 812 S.E.2d 605 (March 16,
2018)
SUBJECT MATTER: Analyzing the appropriate legal framework to determine whether an injury
“arose out of” one’s employment.
DISPOSITION: ALJ granted the Employee’s claim for benefits. Board reversed, finding no
compensable injury. Superior Court reversed the Board, reinstating benefits. Court of Appeals
affirmed.
FACTS/PROCEDURAL HISTORY: The Employee was a teacher at Cartersville Elementary
School. On the date of accident, while instructing her students, she walked to her desk to put an
image up on the smartboard. She then turned from her computer and desk to walk back to the
front of the classroom. It was then she fell, injuring her knee. At the hearing, the ALJ found that
the Employee’s knee injury was not causally connected to her employment and granted workers’
compensation benefits. In doing so, the ALJ determined that her swift movements combined
with the classroom configuration caused her to "place acute stress on her knee resulting in the
injury she sustained." The ALJ went on to find that these "external factors ... created a risk and
caused a danger which was peculiar to her work environment that causally connects her
employment to her injury."
The Employer/Insurer appealed to the Board, arguing that the ALJ erred in finding that the injury
was not idiopathic. The Board reversed the ALJ, finding no evidence to support the ALJ’s
determination that the injury was caused by the Employee having to weave through the tight
classroom configuration, and that “the act of turning and walking was not a risk unique to [her]
work, and is a risk to which she would have been equally exposed apart from the employment.”
The Board concluded that her injury was, in fact, idiopathic.
The Superior Court reversed the Board and reinstated the ALJ’s decision. The Superior Court
determined that the Board employed the incorrect legal standard regarding causation, and that
there was no evidence indicating that the Employee’s fall was idiopathic since the fall arose out
of her performing her duties as a classroom teacher. Moreover, the Board’s construction of the
term “idiopathic” used "a standard that would label any injury that could be incurred off-site as
idiopathic." Such a construction is erroneous, and "[s]imply because an injury could occur
elsewhere does not make it automatically ‘idiopathic.’"
The Employer/Insurer appealed, contending that the Superior Court exceeded its authority and
(a) improperly shifted the burden of demonstrating an accident to it, (b) deviated from the
findings of fact reached by the Board, (c) improperly re-weighed evidence, and (d) failed to view
evidence in the light most favorable to the party prevailing before the Board in violation
of OCGA § 34-9-105 (c). The Employer/Insurer also contended that the Superior Court’s
decision was contrary to established precedent on the issue.
DISCUSSION: Although the Court of Appeals found that the Superior Court did not sufficiently
defer to the fact-finding of the Board, the Court of Appeals nevertheless found that the Board
failed to apply the correct legal framework for analyzing “idiopathic” injuries. The Court of
Appeals commented that the Board “fell prey to the confusion that our case law has own” on
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idiopathic injury cases, and recognized that this was “due in large part to the quagmire in this
area of the law.”
In its opinion, the Court of Appeals cited the long-standing legal standard that injuries do not
arise out of one’s employment where they “cannot fairly be traced to the employment as a
contributing proximate case, and which comes from a hazard to which the workmen would have
been equally exposed apart from employment.” However, the Court of Appeals explained that
the Board’s application of the law was incomplete because the Board overlooked “proximate
cause,” focusing instead on just “equal exposure.” In doing so, the Board erroneously found that
simply because the Employee could have fallen outside of work while walking and turning, and
nothing particular about the classroom appeared to have caused the fall, the injury resulting from
that fall was “idiopathic.” After all, as the Court of Appeals explained, “just because an
employee could theoretically be exposed to a hazard outside of work that mirrors that which he
or she must face while at work does not render an injury resulting from that workplace hazard
non-compensable. To hold otherwise would render virtually any case in which an employee is
walking, turning, or standing (or some combination of these activities) while performing his or
her job non-compensable.” The Court of Appeals took this even one step further and held that,
“to the extent that St. Joseph’s Hosp. v. Ward holds that an activity is not compensable because
an employee could have engaged in the activity giving rise to the injury outside of work, it must
be and is overruled.” [citations omitted]
In an apparent attempt to clarify or perhaps just simplify the legal framework for analyzing
idiopathic injuries, the Court of Appeals explained that, “to be a compensable injury that arises
out of employment, the injury must either be caused by activity the employee engaged in as part
of his or her job, or the injury must result from some "special danger of the employment.”
Moreover, the “activity or hazard resulting in injury must be ‘incidental to the character of the
business, and not independent of the relation of master and servant.’”
The Court of Appeals explained that because the undisputed facts as found by the Board revealed
that the Employee was “actively engaged in the movements and behaviors required of her as a
classroom teacher when she was injured as a result of one or more of those movements,” her
injury was not idiopathic.
HOLDING: The Court of Appeals held that the Employee’s knee injury arose out of her
employment as a classroom teacher and was not idiopathic, and therefore compensable.
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7. Starwood Hotels & Resorts v. Lopez, 813 S.E.2d 792 (May 15, 2018)
SUBJECT MATTER: Whether the “any evidence” or “de novo” standard of review applies to a
Board’s decision on what action or inaction amounts to a controvert of the claim such that it
would authorize an employee to choose her own treating physician.
DISPOSITION: The ALJ reinstated the Employee’s TTD benefits and, because the WC-14
Request for Hearing filed by the Employer/Insurer in the case amounted to a controvert of the
claim, the ALJ also authorized the Employee to choose her own treating physician. The Board,
Superior Court, and Court of Appeals all affirmed the TTD issue. However, on the controvert
and physician selection issue, the Board reversed the ALJ, the Superior Court then reversed the
Board, ending with the Court of Appeals reversing the Superior Court.
FACTS/PROCEDURAL HISTORY/DISCUSSION: The Employee injured her elbow in a
compensable accident while working for Employer/Insurer. She received authorized medical
treatment and TTD benefits. She was eventually released to full-duty and returned to work.
However, several months later, she ceased working again because of her compensable injury. For
reasons unexplained by the Court of Appeals, the Employee began treating with two physicians
she selected herself. The Employee filed a hearing request seeking reinstatement of TTD benefits
and a few months after that, Employer/Insurer filed its own hearing request seeking a
determination as to whether it was still liable for benefits.
The primary issue on appeal was whether Employer/Insurer’s filing of its own hearing request
amounted to a controvert of the claim such that it would authorize her to select her own treating
physician. The ALJ found that it did, but the Board disagreed, concluding that the ALJ erred on
the issue. In reaching this determination, the Board highlighted that the Employer/Insurer "did
not controvert medical treatment, nor did it otherwise deny any request by [the Employee] for
additional treatment from an authorized provider."
The Superior Court reversed the Board on the controvert and physician selection issue, applying
the de novo standard of review to the Board’s decision. The Court of Appeals reversed the
Superior Court, explaining that the role of the Superior Court in reviewing a decision from the
Board is not to evaluate whether the Board’s decision was supported by a preponderance of the
evidence, but instead to simply decide whether it was supported by “any evidence.” The Court of
Appeals apparently disagreed with the Superior Court’s use of the de novo standard of review on
the controvert and physician selection issue, and concluded that this issue should have been
analyzed applying the “any evidence” standard of review. The Court of Appeals then applied the
correct standard of review and reversed the Superior Court on that issue because there was some
evidence in the record to support the Board’s decision.
HOLDING: The Court of Appeals held that, on the issue of whether action or inaction by an
Employer/Insurer amounts to a controvert of a claim therefore entitling the Employee to choose
her own treating physician, the Superior Court must defer to the Board’s findings if there is any
evidence within the record to support them.

Workers’ Compensation Case Law Update (2018)

13 | P a g e

Workers’ Compensation Law Institute
408 of 414

8. Moore v. Pitts Logging, Inc., Case #: A18A0127 (May 24, 2018)
SUBJECT MATTER: Analysis of the evidence needed to satisfy a claimant’s burden to prove
entitlement to TPD benefits in light of the applicable standard of review.
DISPOSITION: ALJ awarded TTD and medical benefits for a finite period of time, but declined
to award the TPD benefits sought after the Employee returned to work with a different Employer
at a lower wage. The Board, Superior Court, and Court of Appeals all affirmed.
FACTS/PROCEDURAL HISTORY: The Employee sustained an injury while employed with
Pitts Logging Inc., which caused him to miss work. Due to his injuries, Moore left his job with
the Employer/Insurer, and later found work with a different Employer at a lower wage. At trial,
he sought both TTD benefits, TPD benefits, and medical benefits. The ALJ awarded medical
benefits, TTD benefits for the period of time he was unable to work, but rejected his claim for
TPD for the period in which he worked for a new Employer earning lower wages. The Board
affirmed the ALJ’s ruling. Moore appealed to the Superior Court, which affirmed the Board’s
decision by operation of law by not issuing a ruling within the requisite time frame after the
hearing. The Court of Appeals granted discretionary review. The Employee argued that the lower
court’s rulings were erroneous because they placed the burden on him to specifically testify that
his injury resulted in a lower earning capacity, which he claimed was contrary to established
precedent on the issue. He argued that the Court of Appeals should apply the de novo standard of
review because the Board erroneously applied the law to undisputed facts and based its decision
on an erroneous theory of law. The Court of Appeals distinguished the case law cited by the
Employee, and explained that there was sufficient evidence on which the Board could decide that
the Employee failed to satisfy his burden of proof regarding the connection between his injury
and his alleged reduction in earning capacity thereafter.
DISCUSSION: The Court of Appeals noted that O.C.G.A. § 34-9-262 permits an injured
employee to recover benefits “where the disability to work resulting from the injury is partial in
character but temporary in quality.” To be awarded these benefits, the employee must show that
he is earning less money for the period of benefits sought and that this is a result of the lost
earning capacity caused by the injury, not an employee’s unwillingness to work or economic
conditions. In this case the Employee argued that he carried his burden by testifying that he
could no longer continue his job at the Employer/Insurer due to his injury and accepted a lower
paying job. He further argued that established precedent bars a court from requiring the
testimony of the employee to establish entitlement to such benefits.
After the Court of Appeals distinguished the instant case from precedent cited by the Employee,
the Court of Appeals went through the evidence on which Board was authorized to base its
decision, ultimately concluding that there was evidence to support the Board’s finding that the
Employee failed to carry his burden to prove entitlement to partial benefits when he was working
for a subsequent Employer earning less.
HOLDING: The Court of Appeals held that the ALJ was authorized to find that the Employee
had not satisfied his burden of proof regarding the connection between his injury and his alleged
reduction in earning capacity.
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9. Lingo v. Early County Gin, Inc., Case #: A18A0267, 2018 WL 2454710 (June 01,
2018)
SUBJECT MATTER: Whether the Superior Court erred when it reversed the Board’s ruling that
the employer was entitled to avail itself of the rebuttable presumption that the injury was caused
by a controlled substance pursuant to O.C.G.A. §34-9-17(b)(2).
DISPOSITION: ALJ held that Employer was not entitled to the rebuttable presumption under
O.C.G.A. §34-9-17(b)(2) since there was no evidence as to who had collected the urine sample.
The Board reversed relying on chain of custody rulings from criminal cases. The Superior Court
affirmed the Board under the “any evidence” standard; Court of Appeals Vacated and Remanded
the order of the Superior Court.
FACTS/PROCEDURAL HISTORY: The employee was injured badly when a truck, which was
backing up, crushed him against a loading dock. The Employee was taken to the hospital for
immediate emergency surgery to address multiple injuries. The employer requested a post-injury
drug test and sent a laboratory technician to the hospital to obtain a urine sample. The technician
spoke with an operating room nurse about the need for a urine sample. The nurse later returned
with a urine sample which was bagged, sealed and labeled to the technician. The technician
testified she had no idea who actually collected the urine sample. The sample tested positive for
marijuana.
The ALJ held the Employer was not entitled to the rebuttable presumption because it could not
satisfy the chain of custody requirements without evidence as to who collected the urine sample.
The Board relied on chain of custody rulings from criminal cases and reversed the ALJ. The
Board held that any defect in chain of custody went to the weight of the evidence (not its
admissibility) and that absent evidence showing the sample had been tampered with, the
employer was entitled to the rebuttable presumption that the Employee’s injuries were caused by
the marijuana. The Board went on to find the Claimant failed to rebut the presumption of
causation.
The Superior Court affirmed the Board under the any-evidence standard. The Court of Appeals
granted Claimant’s application for discretionary appeal and VACATED and REMANDED the
Superior Court order because the employer failed to satisfy the chain of custody requirements of
O.C.G.A. §34-9-415 incorporated by reference in O.C.G.A. §34-9-17(b)(3).
DISCUSSION: The Court of Appeals indicated that the Drug Free Workplace Act found at
O.C.G.A. § 34-9-415 provides standards for the collection of bodily fluid samples for testing and
that those standards are incorporated into the willful misconduct statute, O.C.G.A. § 34-9-17,
which creates the legal presumption at issue in the case. In pertinent part, O.C.G.A. § 34-9-415,
provides:
All specimen collection and testing under this Code section shall be performed in
accordance with the following procedures: … (5) A specimen for a test may be taken or
collected by any of the following persons: (A) A physician, a physician assistant, a
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registered professional nurse, a licensed practical nurse, a nurse practitioner, or a certified
paramedic who is present at the scene of an accident for the purpose of rendering
emergency medical service or treatment; (B) A qualified person certified or employed by
a laboratory certified by the National Institute on Drug Abuse, the College of American
Pathologists, or the Georgia Department of Community Health; (C) A qualified person
certified or employed by a collection company.
The Court of Appeals stated that the person who took the urine sample from the Employee was
never identified and their qualifications never compared with the list of required qualifications
found within O.C.G.A. § 34-9-415. The Court of Appeals found that "the person who actually
drew the urine sample could have been a nurse's assistant, an intern, or some other hospital
employee who did not meet the statutory criteria. In this case, the Employer/Insurer's failure to
establish that a person authorized under the Code Section to collect the sample is fatal to the
Employer/Insurer's ability to rely upon the rebuttable presumption in OCGA § 34-9-17 (b)(2)."
In a footnote to the decision, the Court stated "If, for example, the Employer/Insurer's in this case
had identified everyone in the operating room as qualified to draw the sample, then it would be
reasonable to assume that the person who drew the sample was qualified. In this case, though,
there is no evidence establishing who was in the operating room."
HOLDING: This Court of Appeals decision confirms that the legal presumption of causation set
forth in the willful misconduct statute requires compliance with the chain of custody and
collection criteria set forth in the Drug Free Workplace Act.
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Productive Mediation
In fiscal year 2018, the Alternative Dispute Resolution Unit of the State Board of Workers’
Compensation scheduled mediations in approximately 5,500 individual claims. This figure includes
WC100 mediations (settlement), WC-14 mediations (issues), and Board Ordered mediations. The ADR
Unit held nearly 2,000 mediation conferences with an 82% success rate. Of the 18% that did not settle
at the mediation, the parties (with the help of the mediator) left with a clearer picture of what it would
take to reach an agreement, and an agreement is often reached within a day or two after an
"unsuccessful" mediation. Mediation has proven to be an incredibly useful tool which has dramatically
changed the landscape of practicing workers’ compensation law over the past 20 years. In this paper,
we will discuss the benefits of mediation to the parties, the importance of preparation to the mediation
process, and provide suggestions for making the mediation a success.
Why mediate?
Mediations have proven to be such a useful tool because of the benefits provided to all parties
involved in the process. For the employee, the workers’ compensation system can be frustrating.
Often, they have very limited control over their medical treatment, decisions by the insurance company
as to what treatment is permitted can seem arbitrary or unfair, and approval decisions in the workers’
compensation process can be slow, particularly if there is some question regarding the relatedness or
necessity of the treatment. If the claim has entered litigation, this can be a source of stress and anxiety
for the employee. More often than not, injured employees will experience a negative impact on their
finances that settlement can help alleviate.
For the employer, settlement eliminates the administrative duties associated with workers’
compensation claims including communicating with the insurers, medical providers, and attorneys
regarding the claim. Employers often benefit from providing light duty employment to injured
employees because doing so can help control renewal premiums and keep an otherwise motivated
injured worker engaged and feeling productive. However, providing light duty employment can
sometimes result in low morale of non-injured co-workers. Providing light duty employment can also be
frustrating if the job function is not necessary to the employer, or if the employee is unmotivated to
perform the assigned tasks. Since settlement often includes the employee’s resignation any issues
associated with providing light duty work are eliminated.
For the insurance company, a reasonable settlement is a good business decision. Settlement
frees up time for an adjuster to manage another claim, ceases litigation expenses and other
administrative costs, and eliminates any uncertainty of the cost of the claim. Many of us have handled
cases involving an injured employee with a seemingly innocuous injury that blows up into an
unrecognizable “old dog” claim over the course of a few years.
Preparation for Mediation
Being prepared for the mediation is one of the most important things an attorney can do to
contribute to the mediation process. Know the important stuff! Financial uncertainty on the part of the
injured employee can be a barrier, and this barrier can be reduced with sufficient preparation. A list of
some fundamental questions to consider is set forth below:
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1. What is the injured worker’s average weekly wage and compensation
rate?
2. Have any recommendations for future medical treatment been made?
3. Are there any outstanding medical bills?
4. Does the injured worker have any retirement options? If yes, what
amounts?
5. Does the injured worker have any vested options? If yes, what
amounts?
6. Does the injured worker have any of the employer’s property? How will
it be returned?
7. What is the fee schedule for future medical needs?
8. What is the cost of non-Medicare covered medical if a MSA is involved?
9. Is a MSA required?
10. Is there a subrogation claim? Will it be waived?
11. What is the status of any related lawsuits?
Regardless of how sophisticated your client is, discuss exposure and what a realistic settlement
might look like for your client before the mediation. Along those same lines, encourage your clients to
make a meaningful demand or opening offer.
Prior to the mediation, discuss your client’s future needs and how settlement may impact those
needs. If you anticipate the mediation will be unusually difficult or that a problem may arise, notify the
mediator in advance. Mediators have a lot of methods for dealing with issues at their disposal, and
advance notice of a particular issue may alert the mediator of which methods to employ.
Sometimes a claim involves a legal issue that is not cut and dry. If you believe you have a legal
argument to support your position, bring supporting case law. Likewise, when you can, disclose the
facts upon which you rely when coming up with a settlement value of the claim. Recently, one of the
authors of this paper had video surveillance of the allegedly injured worker which showed him falling
twice in a nearly identical manner a few minutes apart. The videos had been produced to the other
party, but the nature of the video made it difficult to discern the events unless you knew what to look
for. The video provided strong impeachment evidence in light of the injured worker’s deposition
testimony. Over the course of the mediation, the author decided to point out the impeaching evidence
since the parties had dramatically different views of the value of the claim. The end result was
settlement in line with the factual realities of the claim. The choice to disclose critical impeachment
evidence may be difficult, but allowing the other party to understand why your client is taking a
particular position may be the only way to achieve an advantageous settlement in some cases.
Participation in the Mediation Process
A mediator is there to facilitate settlement discussions, and attorneys can help them in that role
by allowing the mediator to bring value to the settlement discussion. Permit the mediator to really
discuss the claim with the parties, and allow the parties to express concerns to mediators. Place value in
your mediator’s experience and credentials. However, also understand the mediator’s role is not to talk
either party into something they don’t want to do, particularly in the face of legitimate concerns.
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Be kind to the other party. People sometimes have a hard time separating the emotional
aspect of the workers’ compensation claim from the statutory reality that drives the value of workers’
compensation claims. However, a simple “thank you” for attending the mediation, or an expression of
sympathy for someone dealing with an injury can go a long way.
Make your biggest moves at the beginning of the mediation, and make your offers / demands
meaningful. When an employer/insurer makes an opening offer that is less than the authorized treating
physician’s undisputed permanent partial disability rating in an accepted claim, no rationale can be
offered to justify that amount. Likewise, when the facts of a claim do not support a six figure settlement
but settlement demands are consistently in excess of $100,000, the demands are not meaningful.
Allowing negotiations to take place within the range of the “best case scenario” and “worst case
scenario” for the parties is productive and allows thoughtful conversations over the course of the
mediation.
Conclusion
Our job as attorneys is to advocate for our client’s best interests, and settlement is often a way
to achieve a good result on their behalf. At the very least, a mediation provides an opportunity for the
parties to have a meaningful “discussion” about their relative positions. For that reason, mediations are
never a waste of time, even if the end result is understanding that the only way to resolve a difference
of opinion is to proceed with litigation. Translating the benefits of settlement to clients, appropriate
preparation for the mediation, and productive participation in the mediation are all critical to the
process.
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours
of continuing legal education activity in the area of trial practice. These trial practice hours are
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of
“approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess
trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at
the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688
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http://www.facebook.com/iclega
bit.ly/ICLELinkedIn
#iclega
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