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Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.



v
FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this 
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their 
names are listed on the AGENDA page(s) of this book, and their contributions to the success  
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned. All of us at ICLE hope your attendance will  
be beneficial as well as enjoyable We think that these program materials will provide a great 
initial resource and reference for you.

If you discover any substantial errors within this volume, please do not hesitate to inform us. 
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.

Your comments and suggestions are always welcome.

Sincerely,  
Your ICLE Staff

Jeffrey R. Davis 
Executive Director, State Bar of Georgia

Tangela S. King 
Director, ICLE

Rebecca A. Hall 
Associate Director, ICLE
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Introduction 

This paper addresses some of the common issues presented by civil appeals in the 

Georgia state court system. It is not meant to be exhaustive, nor does it address federal appeals. 

1. Interlocutory Appeals. 

The normal procedure is for a party to appeal from the entry of a final judgment, “that is 

to say, where the case is no longer pending in the court below.”1 However, there are a number of 

ways for a party to seek an interlocutory appeal, and so before discussing appeals from final 

judgment, let’s discuss a few options for interlocutory appeal. 

First, the trial judge may certify that an order, not otherwise subject to a direct appeal, “is 

of such importance to the case that immediate review should be had.”2 This certification must be 

made “within ten days of entry” of the order sought to be appealed.3 It is good practice, 

therefore, to always discuss with your client the possibility that you may need to seek a 

certificate of immediate review promptly and to have a form document for a motion for 

certificate of immediate review ready when needed. If the trial judge grants the certificate, a 

party has ten days from the certification to make an application for interlocutory appeal with the 

Supreme Court or the Court of Appeals, depending on which court has subject matter 

jurisdiction. By statute, the application for interlocutory appeal must be decided within forty-five 

days of the date the application was filed. If the application for interlocutory appeal is granted, a 

party must file a notice of appeal with the trial court and the procedure from there is the same as 

an appeal from a final judgment. 

Second, in cases where there are multiple claims or multiple parties, the trial judge may 

                                                 
1 O.C.G.A. § 5-6-34 (a)(1). 
2 O.C.G.A. § 5-6-34 (b). 
3 Id. 
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pursuant to Rule 54 (b) “direct the entry of a final judgment as to one or more but fewer than all 

of the claims or parties . . . upon an express determination that there is no just reason for delay 

and upon an express direction for the entry of judgment.”4 Unlike a certificate of immediate 

review, a certification of a final judgment is not subject to a ten-day deadline. A party can 

request the trial court to certify a final judgment under Rule 54 (b) at any time (subject to the 

trial judge’s discretion to consider delay as a factor in whether to deny a request for certification 

under Rule 54 (b)). And unlike a certificate of immediate review, a certification of a final 

judgment allows a party to appeal as a matter of right. However, the standard for Rule 54 (b) 

certification is more stringent than the standard for certification of immediate review. 

Third, “[a]n order granting summary judgment on any issue or as to any party shall be 

subject to review by appeal.”5 If the trial judge grants summary judgment on any issue or as to 

any party, a party may file a notice of appeal with the trial court and the procedure from there is 

the same as an appeal from a final judgment. However, a party is not required to appeal from a 

summary judgment and can wait to appeal after a final judgment.6 

Fourth, “[a] court’s order certifying a class or refusing to certify a class shall be 

appealable in the same manner as a final order to the appellate court.”7 “Such appeal may only be 

filed within 30 days of the order certifying or refusing to certify the class.”8 Because of the “may 

only be filed” language, a party must appeal an order on class certification and cannot wait to 

appeal after a final judgment.9 

                                                 
4 O.C.G.A. § 9-11-54 (b). 
5 O.C.G.A. § 9-11-56 (h). 
6 Willis v. City of Atlanta, 265 Ga. App. 640, 640-641 (2004). 
7 O.C.G.A. § 9-11-23 (g). 
8 Id. 
9 Jones v. Forest Lake Vill. Homeowners Ass’n, 304 Ga. App. 495, 500 (Ga. App. 2010) (“Thus, 
if Jones believed the order certifying the class was legally deficient, he had to file a separate 
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2. Entry of Final Judgment. 

If you receive a final judgment based an order on a motion to dismiss or motion for 

summary judgment, the entry of final judgment is straightfoward. However, there is a jury trial 

and verdict, the process is a little more complicated. Once you have a jury verdict, the first thing 

to do is move for entry of judgment. Rule 58 of the Civil Practice Act sets forth the requirements 

for entry of judgment and make sure to follow those requirements when you prepare a proposed 

judgment – including that “entry of judgment shall not be made by the clerk of court until the 

civil case disposition form is filed.”10 

The judgment should include the jury’s award, subject to any required reductions.11 The 

judgment should also include any other relief your client won. For example, if your client is 

entitled to prejudgment interest under the Unliquidated Damages Act, such “[i]nterest shall be 

made part of the judgment.”12 

The entry of judgment is important because, among other things, “[n]o execution shall 

issue until judgment is entered and signed.”13 Indeed, Rule 62 of the Civil Practice Act requires 

you to wait ten days before initiating “proceedings to enforce a judgment,” and this ten-day 

period does not start until the entry of the judgment.14 

The entry of judgment also starts the accrual of post-judgment interest. Georgia statute 

provides that post-judgment interest “shall apply automatically,” but, as the name implies, post-

                                                                                                                                                             
appeal within 30 days after that order was entered; he could not wait until after entry of final 
judgment in the underlying case to raise such a challenge.”). 
10 O.C.G.A. § 9-11-58. 
11 See, e.g., O.C.G.A. § 51-12-33 (a) (requiring “the judge [to] reduce the amount of damages 
otherwise awarded to the plaintiff in proportion to his or her percentage of fault.”). 
12 O.C.G.A. § 51-12-14 (e) (emphasis added). 
13 O.C.G.A. § 9-13-1. 
14 O.C.G.A. § 9-11-62 (a). 
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judgment interest begins only when there is a “judgment[],” not a verdict.15 If there has been a 

delay between the verdict and the entry of judgment, or you expect that there will be such delay, 

request that the trial court enter judgment nunc pro tunc, effective as of the date of the jury’s 

verdict.16 Otherwise, your client will not receive post-judgment interest during the delay. 

The entry of judgment may also be a condition precedent to other rights a party may 

have. For example, under Georgia’s offer of settlement statute, where a plaintiff “recovers a final 

judgment in an amount greater than 125 percent of [an] offer of settlement, the plaintiff shall be 

entitled to recover reasonable attorney’s fees and expenses of litigation incurred . . . from the 

date of the rejection of the offer of settlement through the entry of judgment.”17 Conversely, 

“the defendant shall be entitled to recover reasonable attorney’s fees and expenses of litigation 

incurred . . . from the date of the rejection of the offer of settlement through the entry of 

judgment if the final judgment is one of no liability or the final judgment obtained by the 

plaintiff is less than 75 percent of such offer of settlement.”18 

3. Post-Trial Motion for New Trial and/or JNOV. 
 

 Perhaps most important, the entry of judgment starts the thirty-day period for a party to 

(a) move for new trial and/or JNOV or (b) file a notice of appeal.19 

 Let’s begin with a motion for new trial and/or JNOV. As an initial matter, a party is not 

required to file a motion for new trial and/or JNOV. Instead, a party can appeal directly from the 

                                                 
15 O.C.G.A. § 7-14-12 (c). 
16 See, e.g., Coleman v. Fortner, 260 Ga. App. 373, 377 (2003); Norman v. Ault, 287 Ga. 324 
(2010). 
17 O.C.G.A. § 9-11-68 (b)(2) (emphasis added); see also O.C.G.A. § 9-11-68 (d)(1) (requiring 
“proof that the judgment is one to which the provisions of either paragraph (1) or paragraph (2) 
of subsection (b) of this Code Section apply”). 
18 O.C.G.A. § 9-11-68 (b)(1) 
19 O.C.G.A. § 5-5-40 (a) (new trial); O.C.G.A. § 9-11-50 (b) (JNOV); O.C.G.A. § 5-6-38 (a) 
(notice of appeal) (all providing for thirty day deadlines from “entry of judgment”). 
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entry of judgment.20 But, if the defendant chooses to file a motion for new trial and/or JNOV, the 

defendant must do so within thirty days of the entry of judgment. 

 In some cases, such as those where the trial is short and simple, this timeframe works 

fine. The trial court enters judgment on the verdict, the defendant moves for new trial and/or 

JNOV within thirty days, and the trial court issues a decision shortly after that. 

 But, in many cases, this timeframe does not work because the trial transcript will not be 

completed within thirty days. To address this problem, Georgia statute provides the trial court 

with the discretion to wait until the trial transcript is completed and then hold a hearing and 

decide the motion.21 The statute also authorizes a moving party to amend a motion any time 

before the trial court rules on the motion, which often results in the defendant first filing a 

perfunctory motion within the thirty-day deadline and then later filing a substantive brief after 

the transcript is completed.22 

 In this latter situation, where the trial is not very short and simple, you should consider a 

joint scheduling order. In most cases, the trial court will agree to defer decision until after the 

transcript is completed. Given that fact, it makes sense to reach agreement that, once the trial 

transcript is completed, the defendant will file an amended motion within thirty days (or some 

other fixed period of time), the plaintiff will respond within thirty days of the amended motion, 

and a hearing will be held shortly after that. Otherwise, without a scheduling order, there is 

tremendous uncertainty and opportunity for unfair tactics, with either side waiting until the last 

minute to file substantive briefs. 

                                                 
20 O.C.G.A. § 5-6-36 (“A motion for new trial need not be filed as a condition precedent to 
appeal[.]”);O.C.G.A. § 9-11-50 (b) (providing that “a party who has moved for directed verdict 
may move [for JNOV]”). 
21 O.C.G.A. § 5-5-40 (c). 
22 O.C.G.A. § 5-5-40 (b). 
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 As for the merits of post-trial motions, keep in mind that the trial court applies one legal 

standard for new trial and a different legal standard for JNOV. In deciding a motion for new trial, 

the trial judge “has the duty to exercise its discretion and weigh the evidence”23 and can grant a 

new trial “even though there may appear to be some slight evidence in favor of the [verdict].”24  

Also, the trial judge must decide the sufficiency of the evidence supporting the verdict, even if 

the defendant did not move for directed verdict during the trial.25 

 Do not take this discretion lightly. Trial judges may decide the motion for new trial many 

months after the trial and they may have second thoughts about various decisions made during 

the trial. Moreover, because trial judges exercises discretion and can weigh the evidence, if they 

grant the motion for new trial, that ruling can be reversed only upon a showing of abuse of 

discretion. This is an extremely difficult showing to make.26 

 By contrast, in deciding a motion for JNOV, trial judges do not exercise discretion or 

weigh the evidence. Trial judges decide only whether “there is no conflict in the evidence as to 

any material issue and the evidence introduced, with all reasonable deductions therefrom, shall 

demand a particular verdict.”27 Also, the trial court cannot grant a motion for JNOV unless the 

defendant had moved for directed verdict during trial.28 

                                                 
23 Walker v. State, 292 Ga. 262, 264 (2013) (emphasis added). 
24 O.C.G.A. § 5-5-21 (emphasis added). 
25 Cf. O.C.G.A. § 5-6-36 (a) (“The entry of judgment on a verdict by the trial court constitutes an 
adjudication by the trial court as to the sufficiency of the evidence to sustain the verdict[.]”); 
Aldworth Co. v. England, 281 Ga. 197, 199 (2006) (providing that the defendant may argue that 
“the evidence is insufficient to support a verdict even if the party failed to move for directed 
verdict”). 
26 O.C.G.A. § 5-5-50 (“The first grant of a new trial shall not be disturbed by an appellate court 
unless the appellant shows that the judge abused his discretion in granting it and that the law and 
facts require the verdict notwithstanding the judgment of the presiding judge.”) (emphasis 
added).  
27 O.C.G.A. § 9-11-50 (a). 
28 O.C.G.A. § 5-6-36 (b) (providing that “a party who has moved for a directed verdict may 
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 Pay close attention to the arguments made in the motion for JNOV as compared to the 

arguments made in the motion for directed verdict.  The trial court cannot consider grounds for 

JNOV that were not made in the motion for directed verdict.  Rule 50 of the Civil Practice Act 

requires that the motion for JNOV be “in accordance with his motion for a directed verdict,” and 

this requirement prohibits new grounds to be added after trial.29 

4. Notice of Appeal 

 If a party moves for new trial and/or JNOV and the trial court denies the motion, the 

party must file a notice of appeal “within 30 days after the entry of the order” denying the 

motion.30  If the party appeals directly from the entry of judgment, the defendant must file a 

notice of appeal “within 30 days after entry of the appealable . . . judgment complained of.”31  

After the party files a notice of appeal, another party may “cross appeal by filing notice thereof 

within 15 days from service of the notice of appeal.”32 

Think carefully about whether there are any rulings you want to cross appeal.  You can 

cross appeal “all errors or rulings adversely affecting” a party.33  It does not matter whether those 

errors would be appealable on their own, nor does it matter if the error presents harm only in the 

event of a new trial.34 

                                                                                                                                                             
move” for JNOV); England, 281 Ga. at 199. 
29 O.C.G.A. § 5-6-36 (b); see, e.g., Adams v. Smith, 129 Ga. App. 850, 853-54 (1973) (refusing 
to consider an argument where “defendant seeks to enlarge on his motion for directed verdict, by 
adding that such recovery cannot be had merely upon proof of ‘carelessness’ by the defendant”). 
30 O.C.G.A. § 5-6-38 (a). 
31 Id. 
32 Id. 
33 Id. (emphasis added). 
34 Sewell v. Cancel, 295 Ga. 235, 238 (2014) (“[T]his Court has held unequivocally that a 
properly filed cross-appeal will lie even as to an order that would not be directly appealable on 
its own.”); Monitronics Int’l, Inc. v. Veasley, 323 Ga. App. 126, 131 n.5 (2013) (“This ruling is 
the subject of Veasley’s conditional cross-appeal, which we need not address given the fact that 
we affirm the jury’s verdict.”). 
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For example, let’s say that the trial court granted the defendant’s motion to exclude 

certain evidence. Although you may have won the jury verdict without that evidence, you may 

still want it in the case in the event that the appellate court vacates the verdict because of an error 

in the jury instructions or some other error that results in a new trial. If you don’t present that 

issue on cross-appeal, you will likely be stuck with trial court’s prior ruling. Also, keep in mind 

that in Georgia courts, cross appeals are docketed as separate appeals with a separate set of 

briefs, which means that you can argue the cross appeal without having to sacrifice space for the 

defense of your jury verdict.35 

If an appellant designates the trial transcript as part of the record on appeal, the appellant 

“shall cause it to be filed within 30 days after the filing of the notice of appeal.”36  In cases where 

the appellant appeals directly from the entry of judgment, the trial transcript often will not be 

completed within thirty days. To address this problem, Georgia statute provides the trial court 

with the discretion to “grant extensions of time” for the filing of the transcript.37 

Even where the transcript has already been prepared and filed at the time the appellant 

files a notice of appeal, the clerk of the trial court will still need time to prepare the record.  The 

amount of time it takes for the clerk to prepare a record varies greatly, and there have been many 

instances of long delays.38 Regardless, this is a good time to make sure that the trial court docket 

is complete and accurate. Make sure that all trial exhibits, proposed jury charges, and other 

materials that may have been overlooked during the course of a trial are properly filed.  Although 

                                                 
35 Ga. Ct. App. R. 24 (a); cf. Ga. Ct. App. R. 28 (d) (treating main appeal and cross appeal as one 
case for oral argument) 
36 O.C.G.A. § 5-6-42. 
37 O.C.G.A. § 5-6-39 (a). 
38 See, e.g., The Daily Report, “After Threat of Contempt, Fulton Clerk Delivers Records,” 
August 1, 2014 (“The records process is a massive undertaking, and the Fulton County court is 
the busiest in the state[.]”). 
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you can move in the appellate court to supplement the trial court record, it is better have a 

complete and accurate record from the start.39 

Once all transcripts have been filed and the clerk of the trial court has finished preparing 

the record, the clerk will send a final bill to the appellant. The appellant will pay the bill, unless 

there is a cross-appeal, in which case there may be some division of costs, and the clerk will then 

transmit the record to the appellate court. 

5. Georgia Court of Appeals 

The vast majority of appeals from a jury verdict go to the Georgia Court of Appeals.  

Only an enumerated set of appeals go to the Georgia Supreme Court.40 

It takes some time for the Court of Appeals to docket the appeal once it receives the 

record from the clerk of the trial court. But it is usually no more than a few weeks. Once the 

Court of Appeals dockets the case, you will receive a “Notice of Docketing.” This is a very 

important document, which provides the schedule for briefing, the deadline for decision, and the 

identity of the judges who will decide your appeal. 

Scheduling for Briefing. The appellant will have twenty days from the date of the 

docketing notice to file the initial brief of 8,400 words and a separate request for oral argument.41  

The brief and request for oral argument are separate filings and so are the deadlines, which 

means that extension of one deadline does not extend the other.42 The appellee has twenty days 

after the filing of the initial brief to file a response brief of 8,400 words.43 And the appellant has 

                                                 
39 Ga. Ct. App. R. 41 (c). 
40 Ga. Const. Art. VI, § VI, ¶ 2 (providing exclusive jurisdiction for constitutional, title to land, 
equity, will, habeas corpus, extraordinary remedies, divorce and alimony, certified cases, and 
death penalty cases). 
41 Ga. Ct. App. R. 23 (a). 
42 Ga. Ct. App. R. 28 (a)(2). 
43 Ga. Ct. App. R. 23 (b). 
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twenty days after the filing of the response brief to file a reply brief of 4,200 words.44 If the 

Court grants oral argument, the argument before a three-judge panel will generally be scheduled 

for two to four months later and each side has fifteen minutes.45 In some situations, the Court 

will grant leave to file supplemental briefs either during or shortly after the oral argument.46 

Deadline for Decision. The Court of Appeals has three terms: the December/Winter 

term, which begins “the first Monday in December” and “shall end on March 31”; the April 

term, which begins “the first Monday in April” and “shall end on July 17”; and the August term, 

which begins “the first Monday in August” and “shall end on November 18.”47 The exact dates 

for any given year are posted on the Court of Appeals website. The Georgia Constitution requires 

the Court of Appeals to decide cases “at the term for which it is entered on the court’s docket for 

hearing or at the next term.”48 This requirement is known as the two-term rule, and because of 

this rule, you can calculate the exact deadline for an opinion in your appeal. 

There are two steps to calculating the deadline. First, figure out which term your appeal is 

entered on the court’s docket for hearing. This information should be in the docketing notice in 

the fifth paragraph labeled “Oral Argument.” It will say something to the effect of, “[i]f oral 

argument is requested and granted by this Court, the argument is tentatively scheduled for 

[Month Date Year].” This information should also be on the Court of Appeals online docket at 

http://www.gaappeals.us/docket/ under the label “Term.” It doesn’t matter if neither side requests 

oral argument, nor does it matter if the Court denies a request for oral argument. The date your 

appeal is scheduled for oral argument remains the date your appeal “is entered on the court’s 

                                                 
44 Ga. Ct. App. R. 23 (c). 
45 Ga. Ct. App. R. 28 (c). 
46 A party may also move for leave to file a supplemental brief.  Ga. Ct. App. R. 27. 
47 O.C.G.A. § 15-2-4 (setting the terms for the Supreme Court); O.C.G.A. § 15-3-2 (providing 
that the “terms of the Court of Appeals shall be the same as the terms of the Supreme Court”). 
48 Ga. Const. Art. VI, § IX, ¶ 2 
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docket for hearing,” regardless of whether an oral argument is held.49 

Second, find out what is the last “working day” of the next term. Although the 

Constitution gives the Court of Appeals until the end of the next term to decide a case, Georgia 

statute provides that “[n]o judgment in a second-term case, other than a judgment on a motion 

for reconsideration in such case, shall be rendered during the last 15 days of any term.”50 In other 

words, the exact deadline for an opinion in your appeal is 15 days before the end of the second 

term, not the actual end of the second term. 

Here is a hypothetical example that puts all of this together. Let’s say you received a 

docketing notice on July 14, 2016, which states that, “[i]f oral argument is requested and granted 

by this Court, the argument is tentatively scheduled for Oct 26, 2016.” Based on this 

information, your appeal is entered on the court’s docket for hearing during the August 2016 

term, and the last working day of the next term – the December 2017 term – is March 16, 2017. 

Thus, the exact deadline for an opinion in your appeal is March 16, 2017, and the deadline for a 

final decision is March 31, 2017. 

 The Identity of the Judges. The docketing notice will provide you with the identity of 

the three-judge panel who will hear your appeal. This information should be in same sentence as 

the oral argument date. It will say something to the effect of, “[i]f oral argument is requested and 

granted by this Court, the argument is tentatively scheduled for [Month Date Year] before the 

[First, Second, Third, Fourth, or Fifth] Division: P.J., [Last Name], J., [Last Name], J. [Last 

Name].” These three judges will hear your appeal, and one of these judges will have randomly 

assigned to write the opinion as soon as the appeal is docketed. 

                                                 
49 Id.; see also Smith v. Branch, 226 Ga. App. 626, 630-31 (1997) (“[T]he case was placed on the 
docket ‘for hearing’ in the January term, and the fact that it was not ‘heard’ orally does not mean 
it was not ‘heard.’”). 
50 O.C.G.A. § 15-2-4. 
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In the past, if any one of the three judges disagreed with the judgment line of the 

proposed opinion, the appeal would be heard by a seven-judge panel. For a short period of time 

in 2016, the rule changed and was that if any judge disagreed with the judgment line of the 

proposed opinion, the appeal would be heard by a nine-judge panel. That is no longer the rule: 

The Court will allow 2-1 decisions in the event of a dissent, without requiring 
two additional divisions of the Court to participate. A 2-1 decision will constitute 
physical precedent only and be of no precedential value. See Court of Appeals 
Rule 33. 
The Court will establish operating procedures to poll the entire Court to determine 
whether the Court desires to hear the case en banc in the event precedent is 
proposed to be overruled or a judge wishes to have the entire Court consider a 
case en banc. The Court is also considering procedures by which a party may 
request a rehearing en banc, consistent with the two-term rule.51 
 

* * *  

 Once you receive a decision, a party has ten days to file a motion for reconsideration, and 

it must be received by the Court of Appeals by 4:30 P.M. on the tenth day.52  And under certain 

circumstances, the Court may pass a special order shortening that period even further.53 

6. Georgia Supreme Court 

 A party can seek a writ of certiorari from the Georgia Supreme Court, regardless of 

whether the party first files a motion for reconsideration in the Court of Appeals.  If a party does 

file a motion for reconsideration, the deadlines start from the date the Court of Appeals decides 

the motion for reconsideration.  If a party does not file a motion for reconsideration, the 

deadlines start from the date the Court of Appeals issued its opinion. 

 There are three separate steps a party must take to seek certiorari to the Supreme Court.  

First, the party must file a notice in the Court of Appeals stating that the party intends to seek 

                                                 
51 http://www.gaappeals.us/news2.php?title= 
Court%20of%20Appeals%20New%20Operating%20Procedures 
52 Ga. Ct. App. R. 37 (b). 
53 Ga. Ct. App. R. 37 (c).  
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certiorari.54 This notice must be filed within ten days, and it should be filed only with the Court 

of Appeals.55  Second, the party must file a petition for certiorari in the Supreme Court 

explaining why a writ should be granted.56  This petition must be filed within twenty days, and it 

should be filed only with the Supreme Court.57 Third, the party must file a notice in the Court of 

Appeals stating that the party has filed a petition for certiorari in the Supreme Court.58  This 

notice must be filed at the same time that the actual petition is filed.59 

 A party has twenty days to respond to a petition for certiorari.60  The failure to respond is 

an admission by a party that “the requirements of the rules for the granting of the petition for 

certiorari have been met, provided, however, that such acknowledgment shall not be binding on 

the Court.”61 There is no deadline for the Supreme Court to decide a petition for certiorari, but 

the Court does decide petitions on a somewhat regular schedule.  The Supreme Court website has 

a “Granted & Denied Petitions” page, and by looking at the case numbers on this page, you can 

get a rough sense of how far away your petition is from being decided.62  The Supreme Court 

generally releases decisions on petitions every other Monday.63 

 If the Supreme Court grants a petition for certiorari, it will issue an order that specifies 

the precise question it has granted certiorari to decide and this same order will identify which 

“oral argument calendar” the case has been assigned to.  In appeals that are heard by certiorari, 

                                                 
54 Ga. Ct. App. R. 38 (a); Ga. Sup. Ct. R. 38 (1). 
55 Ga. Ct. App. R. 38 (a). 
56 Id.; Ga. Sup. Ct. R. 38 (2). 
57 Ga. Sup. Ct. R. 38 (2). 
58 Ga. Ct. App. R. 38 (a)(2). 
59 Id. 
60 Ga. Sup. Ct. R. 42. 
61 Id. 
62 See, e.g., http://www.gasupreme.us/granted_apps/sc_dcmain15.php. 
63 See, e.g., id. (showing decisions on petitions released on February 2, 2015, February 16, 2015, 
and March 2, 2015). 
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oral argument is mandatory.64 

The appellant has twenty days from the date of docketing to file the initial brief.65  The 

appellee then has twenty days after the filing of the initial brief to file a response.66  The 

Supreme Court rules do not expressly provide for reply briefs, but they do provide for 

“supplemental briefs,” and it is common practice for parties to file supplemental briefs without 

leave.67 As for the deadline for decision, the Supreme Court is subject to the same two-term rule 

as the Court of Appeals.  And as for the identity of the justices, the Supreme Court hears all 

cases by a full nine-justice panel. 

Conclusion 

Without question, the hardest and most important thing you can do for your client is to 

win in the trial court.  Nothing you can do on appeal can fix a failure to persuade a judge or jury 

that your client should win.  However, it is important not to lose sight of the fact that you are not 

finished once you win or lose in the trial court.  There is more to do, and the appellate courts 

apply their rules more technically than trial courts and, most importantly, they are focused more 

on the law than trial courts. 

64 Ga. Sup. Ct. R. 50 (2). 
65 Ga. Sup. Ct. R. 10. 
66 Id. 
67 Ga. Sup. Ct. R. 24 (“Supplemental briefs may be filed at any time before decision.  Any such 
briefs which serve only to circumvent the page limits set forth in Rule 20 will not be 
considered.”). 
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Introduction 

This paper addresses some of the common issues presented by civil appeals in the 

Georgia state court system. It is not meant to be exhaustive, nor does it address federal appeals. 

1. Interlocutory Appeals. 

The normal procedure is for a party to appeal from the entry of a final judgment, “that is 

to say, where the case is no longer pending in the court below.”1 However, there are a number of 

ways for a party to seek an interlocutory appeal, and so before discussing appeals from final 

judgment, let’s discuss a few options for interlocutory appeal. 

First, the trial judge may certify that an order, not otherwise subject to a direct appeal, “is 

of such importance to the case that immediate review should be had.”2 This certification must be 

made “within ten days of entry” of the order sought to be appealed.3 It is good practice, 

therefore, to always discuss with your client the possibility that you may need to seek a 

certificate of immediate review promptly and to have a form document for a motion for 

certificate of immediate review ready when needed. If the trial judge grants the certificate, a 

party has ten days from the certification to make an application for interlocutory appeal with the 

Supreme Court or the Court of Appeals, depending on which court has subject matter 

jurisdiction. By statute, the application for interlocutory appeal must be decided within forty-five 

days of the date the application was filed. If the application for interlocutory appeal is granted, a 

party must file a notice of appeal with the trial court and the procedure from there is the same as 

an appeal from a final judgment. 

Second, in cases where there are multiple claims or multiple parties, the trial judge may 

                                                
1 O.C.G.A. § 5-6-34 (a)(1). 
2 O.C.G.A. § 5-6-34 (b). 
3 Id. 
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pursuant to Rule 54 (b) “direct the entry of a final judgment as to one or more but fewer than all 

of the claims or parties . . . upon an express determination that there is no just reason for delay 

and upon an express direction for the entry of judgment.”4 Unlike a certificate of immediate 

review, a certification of a final judgment is not subject to a ten-day deadline. A party can 

request the trial court to certify a final judgment under Rule 54 (b) at any time (subject to the 

trial judge’s discretion to consider delay as a factor in whether to deny a request for certification 

under Rule 54 (b)). And unlike a certificate of immediate review, a certification of a final 

judgment allows a party to appeal as a matter of right. However, the standard for Rule 54 (b) 

certification is more stringent than the standard for certification of immediate review. 

Third, “[a]n order granting summary judgment on any issue or as to any party shall be 

subject to review by appeal.”5 If the trial judge grants summary judgment on any issue or as to 

any party, a party may file a notice of appeal with the trial court and the procedure from there is 

the same as an appeal from a final judgment. However, a party is not required to appeal from a 

summary judgment and can wait to appeal after a final judgment.6 

Fourth, “[a] court’s order certifying a class or refusing to certify a class shall be 

appealable in the same manner as a final order to the appellate court.”7 “Such appeal may only be 

filed within 30 days of the order certifying or refusing to certify the class.”8 Because of the “may 

only be filed” language, a party must appeal an order on class certification and cannot wait to 

appeal after a final judgment.9 

                                                
4 O.C.G.A. § 9-11-54 (b). 
5 O.C.G.A. § 9-11-56 (h). 
6 Willis v. City of Atlanta, 265 Ga. App. 640, 640-641 (2004). 
7 O.C.G.A. § 9-11-23 (g). 
8 Id. 
9 Jones v. Forest Lake Vill. Homeowners Ass’n, 304 Ga. App. 495, 500 (Ga. App. 2010) (“Thus, 
if Jones believed the order certifying the class was legally deficient, he had to file a separate 
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2. Entry of Final Judgment. 

If you receive a final judgment based an order on a motion to dismiss or motion for 

summary judgment, the entry of final judgment is straightfoward. However, there is a jury trial 

and verdict, the process is a little more complicated. Once you have a jury verdict, the first thing 

to do is move for entry of judgment. Rule 58 of the Civil Practice Act sets forth the requirements 

for entry of judgment and make sure to follow those requirements when you prepare a proposed 

judgment – including that “entry of judgment shall not be made by the clerk of court until the 

civil case disposition form is filed.”10 

The judgment should include the jury’s award, subject to any required reductions.11 The 

judgment should also include any other relief your client won. For example, if your client is 

entitled to prejudgment interest under the Unliquidated Damages Act, such “[i]nterest shall be 

made part of the judgment.”12 

The entry of judgment is important because, among other things, “[n]o execution shall 

issue until judgment is entered and signed.”13 Indeed, Rule 62 of the Civil Practice Act requires 

you to wait ten days before initiating “proceedings to enforce a judgment,” and this ten-day 

period does not start until the entry of the judgment.14 

The entry of judgment also starts the accrual of post-judgment interest. Georgia statute 

provides that post-judgment interest “shall apply automatically,” but, as the name implies, post-

                                                                                                                                                       
appeal within 30 days after that order was entered; he could not wait until after entry of final 
judgment in the underlying case to raise such a challenge.”). 
10 O.C.G.A. § 9-11-58. 
11 See, e.g., O.C.G.A. § 51-12-33 (a) (requiring “the judge [to] reduce the amount of damages 
otherwise awarded to the plaintiff in proportion to his or her percentage of fault.”). 
12 O.C.G.A. § 51-12-14 (e) (emphasis added). 
13 O.C.G.A. § 9-13-1. 
14 O.C.G.A. § 9-11-62 (a). 
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judgment interest begins only when there is a “judgment[],” not a verdict.15 If there has been a 

delay between the verdict and the entry of judgment, or you expect that there will be such delay, 

request that the trial court enter judgment nunc pro tunc, effective as of the date of the jury’s 

verdict.16 Otherwise, your client will not receive post-judgment interest during the delay. 

The entry of judgment may also be a condition precedent to other rights a party may 

have. For example, under Georgia’s offer of settlement statute, where a plaintiff “recovers a final 

judgment in an amount greater than 125 percent of [an] offer of settlement, the plaintiff shall be 

entitled to recover reasonable attorney’s fees and expenses of litigation incurred . . . from the 

date of the rejection of the offer of settlement through the entry of judgment.”17 Conversely, 

“the defendant shall be entitled to recover reasonable attorney’s fees and expenses of litigation 

incurred . . . from the date of the rejection of the offer of settlement through the entry of 

judgment if the final judgment is one of no liability or the final judgment obtained by the 

plaintiff is less than 75 percent of such offer of settlement.”18 

3. Post-Trial Motion for New Trial and/or JNOV. 
 

 Perhaps most important, the entry of judgment starts the thirty-day period for a party to 

(a) move for new trial and/or JNOV or (b) file a notice of appeal.19 

 Let’s begin with a motion for new trial and/or JNOV. As an initial matter, a party is not 

required to file a motion for new trial and/or JNOV. Instead, a party can appeal directly from the 

                                                
15 O.C.G.A. § 7-14-12 (c). 
16 See, e.g., Coleman v. Fortner, 260 Ga. App. 373, 377 (2003); Norman v. Ault, 287 Ga. 324 
(2010). 
17 O.C.G.A. § 9-11-68 (b)(2) (emphasis added); see also O.C.G.A. § 9-11-68 (d)(1) (requiring 
“proof that the judgment is one to which the provisions of either paragraph (1) or paragraph (2) 
of subsection (b) of this Code Section apply”). 
18 O.C.G.A. § 9-11-68 (b)(1) 
19 O.C.G.A. § 5-5-40 (a) (new trial); O.C.G.A. § 9-11-50 (b) (JNOV); O.C.G.A. § 5-6-38 (a) 
(notice of appeal) (all providing for thirty day deadlines from “entry of judgment”). 
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entry of judgment.20 But, if the defendant chooses to file a motion for new trial and/or JNOV, the 

defendant must do so within thirty days of the entry of judgment. 

 In some cases, such as those where the trial is short and simple, this timeframe works 

fine. The trial court enters judgment on the verdict, the defendant moves for new trial and/or 

JNOV within thirty days, and the trial court issues a decision shortly after that. 

 But, in many cases, this timeframe does not work because the trial transcript will not be 

completed within thirty days. To address this problem, Georgia statute provides the trial court 

with the discretion to wait until the trial transcript is completed and then hold a hearing and 

decide the motion.21 The statute also authorizes a moving party to amend a motion any time 

before the trial court rules on the motion, which often results in the defendant first filing a 

perfunctory motion within the thirty-day deadline and then later filing a substantive brief after 

the transcript is completed.22 

 In this latter situation, where the trial is not very short and simple, you should consider a 

joint scheduling order. In most cases, the trial court will agree to defer decision until after the 

transcript is completed. Given that fact, it makes sense to reach agreement that, once the trial 

transcript is completed, the defendant will file an amended motion within thirty days (or some 

other fixed period of time), the plaintiff will respond within thirty days of the amended motion, 

and a hearing will be held shortly after that. Otherwise, without a scheduling order, there is 

tremendous uncertainty and opportunity for unfair tactics, with either side waiting until the last 

minute to file substantive briefs. 

                                                
20 O.C.G.A. § 5-6-36 (“A motion for new trial need not be filed as a condition precedent to 
appeal[.]”);O.C.G.A. § 9-11-50 (b) (providing that “a party who has moved for directed verdict 
may move [for JNOV]”). 
21 O.C.G.A. § 5-5-40 (c). 
22 O.C.G.A. § 5-5-40 (b). 
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 As for the merits of post-trial motions, keep in mind that the trial court applies one legal 

standard for new trial and a different legal standard for JNOV. In deciding a motion for new trial, 

the trial judge “has the duty to exercise its discretion and weigh the evidence”23 and can grant a 

new trial “even though there may appear to be some slight evidence in favor of the [verdict].”24  

Also, the trial judge must decide the sufficiency of the evidence supporting the verdict, even if 

the defendant did not move for directed verdict during the trial.25 

 Do not take this discretion lightly. Trial judges may decide the motion for new trial many 

months after the trial and they may have second thoughts about various decisions made during 

the trial. Moreover, because trial judges exercises discretion and can weigh the evidence, if they 

grant the motion for new trial, that ruling can be reversed only upon a showing of abuse of 

discretion. This is an extremely difficult showing to make.26 

 By contrast, in deciding a motion for JNOV, trial judges do not exercise discretion or 

weigh the evidence. Trial judges decide only whether “there is no conflict in the evidence as to 

any material issue and the evidence introduced, with all reasonable deductions therefrom, shall 

demand a particular verdict.”27 Also, the trial court cannot grant a motion for JNOV unless the 

defendant had moved for directed verdict during trial.28 

                                                
23 Walker v. State, 292 Ga. 262, 264 (2013) (emphasis added). 
24 O.C.G.A. § 5-5-21 (emphasis added). 
25 Cf. O.C.G.A. § 5-6-36 (a) (“The entry of judgment on a verdict by the trial court constitutes an 
adjudication by the trial court as to the sufficiency of the evidence to sustain the verdict[.]”); 
Aldworth Co. v. England, 281 Ga. 197, 199 (2006) (providing that the defendant may argue that 
“the evidence is insufficient to support a verdict even if the party failed to move for directed 
verdict”). 
26 O.C.G.A. § 5-5-50 (“The first grant of a new trial shall not be disturbed by an appellate court 
unless the appellant shows that the judge abused his discretion in granting it and that the law and 
facts require the verdict notwithstanding the judgment of the presiding judge.”) (emphasis 
added).  
27 O.C.G.A. § 9-11-50 (a). 
28 O.C.G.A. § 5-6-36 (b) (providing that “a party who has moved for a directed verdict may 
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 Pay close attention to the arguments made in the motion for JNOV as compared to the 

arguments made in the motion for directed verdict.  The trial court cannot consider grounds for 

JNOV that were not made in the motion for directed verdict.  Rule 50 of the Civil Practice Act 

requires that the motion for JNOV be “in accordance with his motion for a directed verdict,” and 

this requirement prohibits new grounds to be added after trial.29 

4. Notice of Appeal 

 If a party moves for new trial and/or JNOV and the trial court denies the motion, the 

party must file a notice of appeal “within 30 days after the entry of the order” denying the 

motion.30  If the party appeals directly from the entry of judgment, the defendant must file a 

notice of appeal “within 30 days after entry of the appealable . . . judgment complained of.”31  

After the party files a notice of appeal, another party may “cross appeal by filing notice thereof 

within 15 days from service of the notice of appeal.”32 

Think carefully about whether there are any rulings you want to cross appeal.  You can 

cross appeal “all errors or rulings adversely affecting” a party.33  It does not matter whether those 

errors would be appealable on their own, nor does it matter if the error presents harm only in the 

event of a new trial.34 

                                                                                                                                                       
move” for JNOV); England, 281 Ga. at 199. 
29 O.C.G.A. § 5-6-36 (b); see, e.g., Adams v. Smith, 129 Ga. App. 850, 853-54 (1973) (refusing 
to consider an argument where “defendant seeks to enlarge on his motion for directed verdict, by 
adding that such recovery cannot be had merely upon proof of ‘carelessness’ by the defendant”). 
30 O.C.G.A. § 5-6-38 (a). 
31 Id. 
32 Id. 
33 Id. (emphasis added). 
34 Sewell v. Cancel, 295 Ga. 235, 238 (2014) (“[T]his Court has held unequivocally that a 
properly filed cross-appeal will lie even as to an order that would not be directly appealable on 
its own.”); Monitronics Int’l, Inc. v. Veasley, 323 Ga. App. 126, 131 n.5 (2013) (“This ruling is 
the subject of Veasley’s conditional cross-appeal, which we need not address given the fact that 
we affirm the jury’s verdict.”). 
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For example, let’s say that the trial court granted the defendant’s motion to exclude 

certain evidence. Although you may have won the jury verdict without that evidence, you may 

still want it in the case in the event that the appellate court vacates the verdict because of an error 

in the jury instructions or some other error that results in a new trial. If you don’t present that 

issue on cross-appeal, you will likely be stuck with trial court’s prior ruling. Also, keep in mind 

that in Georgia courts, cross appeals are docketed as separate appeals with a separate set of 

briefs, which means that you can argue the cross appeal without having to sacrifice space for the 

defense of your jury verdict.35 

If an appellant designates the trial transcript as part of the record on appeal, the appellant 

“shall cause it to be filed within 30 days after the filing of the notice of appeal.”36  In cases where 

the appellant appeals directly from the entry of judgment, the trial transcript often will not be 

completed within thirty days. To address this problem, Georgia statute provides the trial court 

with the discretion to “grant extensions of time” for the filing of the transcript.37 

Even where the transcript has already been prepared and filed at the time the appellant 

files a notice of appeal, the clerk of the trial court will still need time to prepare the record.  The 

amount of time it takes for the clerk to prepare a record varies greatly, and there have been many 

instances of long delays.38 Regardless, this is a good time to make sure that the trial court docket 

is complete and accurate. Make sure that all trial exhibits, proposed jury charges, and other 

materials that may have been overlooked during the course of a trial are properly filed.  Although 

                                                
35 Ga. Ct. App. R. 24 (a); cf. Ga. Ct. App. R. 28 (d) (treating main appeal and cross appeal as one 
case for oral argument) 
36 O.C.G.A. § 5-6-42. 
37 O.C.G.A. § 5-6-39 (a). 
38 See, e.g., The Daily Report, “After Threat of Contempt, Fulton Clerk Delivers Records,” 
August 1, 2014 (“The records process is a massive undertaking, and the Fulton County court is 
the busiest in the state[.]”). 
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you can move in the appellate court to supplement the trial court record, it is better have a 

complete and accurate record from the start.39 

Once all transcripts have been filed and the clerk of the trial court has finished preparing 

the record, the clerk will send a final bill to the appellant. The appellant will pay the bill, unless 

there is a cross-appeal, in which case there may be some division of costs, and the clerk will then 

transmit the record to the appellate court. 

5. Georgia Court of Appeals 

The vast majority of appeals from a jury verdict go to the Georgia Court of Appeals.  

Only an enumerated set of appeals go to the Georgia Supreme Court.40 

It takes some time for the Court of Appeals to docket the appeal once it receives the 

record from the clerk of the trial court. But it is usually no more than a few weeks. Once the 

Court of Appeals dockets the case, you will receive a “Notice of Docketing.” This is a very 

important document, which provides the schedule for briefing, the deadline for decision, and the 

identity of the judges who will decide your appeal. 

Scheduling for Briefing. The appellant will have twenty days from the date of the 

docketing notice to file the initial brief of 8,400 words and a separate request for oral argument.41  

The brief and request for oral argument are separate filings and so are the deadlines, which 

means that extension of one deadline does not extend the other.42 The appellee has twenty days 

after the filing of the initial brief to file a response brief of 8,400 words.43 And the appellant has 

                                                
39 Ga. Ct. App. R. 41 (c). 
40 Ga. Const. Art. VI, § VI, ¶ 2 (providing exclusive jurisdiction for constitutional, title to land, 
equity, will, habeas corpus, extraordinary remedies, divorce and alimony, certified cases, and 
death penalty cases). 
41 Ga. Ct. App. R. 23 (a). 
42 Ga. Ct. App. R. 28 (a)(2). 
43 Ga. Ct. App. R. 23 (b). 
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twenty days after the filing of the response brief to file a reply brief of 4,200 words.44 If the 

Court grants oral argument, the argument before a three-judge panel will generally be scheduled 

for two to four months later and each side has fifteen minutes.45 In some situations, the Court 

will grant leave to file supplemental briefs either during or shortly after the oral argument.46 

Deadline for Decision. The Court of Appeals has three terms: the December/Winter 

term, which begins “the first Monday in December” and “shall end on March 31”; the April 

term, which begins “the first Monday in April” and “shall end on July 17”; and the August term, 

which begins “the first Monday in August” and “shall end on November 18.”47 The exact dates 

for any given year are posted on the Court of Appeals website. The Georgia Constitution requires 

the Court of Appeals to decide cases “at the term for which it is entered on the court’s docket for 

hearing or at the next term.”48 This requirement is known as the two-term rule, and because of 

this rule, you can calculate the exact deadline for an opinion in your appeal. 

There are two steps to calculating the deadline. First, figure out which term your appeal is 

entered on the court’s docket for hearing. This information should be in the docketing notice in 

the fifth paragraph labeled “Oral Argument.” It will say something to the effect of, “[i]f oral 

argument is requested and granted by this Court, the argument is tentatively scheduled for 

[Month Date Year].” This information should also be on the Court of Appeals online docket at 

http://www.gaappeals.us/docket/ under the label “Term.” It doesn’t matter if neither side requests 

oral argument, nor does it matter if the Court denies a request for oral argument. The date your 

appeal is scheduled for oral argument remains the date your appeal “is entered on the court’s 

                                                
44 Ga. Ct. App. R. 23 (c). 
45 Ga. Ct. App. R. 28 (c). 
46 A party may also move for leave to file a supplemental brief.  Ga. Ct. App. R. 27. 
47 O.C.G.A. § 15-2-4 (setting the terms for the Supreme Court); O.C.G.A. § 15-3-2 (providing 
that the “terms of the Court of Appeals shall be the same as the terms of the Supreme Court”). 
48 Ga. Const. Art. VI, § IX, ¶ 2 
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docket for hearing,” regardless of whether an oral argument is held.49 

Second, find out what is the last “working day” of the next term. Although the 

Constitution gives the Court of Appeals until the end of the next term to decide a case, Georgia 

statute provides that “[n]o judgment in a second-term case, other than a judgment on a motion 

for reconsideration in such case, shall be rendered during the last 15 days of any term.”50 In other 

words, the exact deadline for an opinion in your appeal is 15 days before the end of the second 

term, not the actual end of the second term. 

Here is a hypothetical example that puts all of this together. Let’s say you received a 

docketing notice on July 14, 2016, which states that, “[i]f oral argument is requested and granted 

by this Court, the argument is tentatively scheduled for Oct 26, 2016.” Based on this 

information, your appeal is entered on the court’s docket for hearing during the August 2016 

term, and the last working day of the next term – the December 2017 term – is March 16, 2017. 

Thus, the exact deadline for an opinion in your appeal is March 16, 2017, and the deadline for a 

final decision is March 31, 2017. 

 The Identity of the Judges. The docketing notice will provide you with the identity of 

the three-judge panel who will hear your appeal. This information should be in same sentence as 

the oral argument date. It will say something to the effect of, “[i]f oral argument is requested and 

granted by this Court, the argument is tentatively scheduled for [Month Date Year] before the 

[First, Second, Third, Fourth, or Fifth] Division: P.J., [Last Name], J., [Last Name], J. [Last 

Name].” These three judges will hear your appeal, and one of these judges will have randomly 

assigned to write the opinion as soon as the appeal is docketed. 

                                                
49 Id.; see also Smith v. Branch, 226 Ga. App. 626, 630-31 (1997) (“[T]he case was placed on the 
docket ‘for hearing’ in the January term, and the fact that it was not ‘heard’ orally does not mean 
it was not ‘heard.’”). 
50 O.C.G.A. § 15-2-4. 
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In the past, if any one of the three judges disagreed with the judgment line of the 

proposed opinion, the appeal would be heard by a seven-judge panel. For a short period of time 

in 2016, the rule changed and was that if any judge disagreed with the judgment line of the 

proposed opinion, the appeal would be heard by a nine-judge panel. That is no longer the rule: 

The Court will allow 2-1 decisions in the event of a dissent, without requiring 
two additional divisions of the Court to participate. A 2-1 decision will constitute 
physical precedent only and be of no precedential value. See Court of Appeals 
Rule 33. 
The Court will establish operating procedures to poll the entire Court to determine 
whether the Court desires to hear the case en banc in the event precedent is 
proposed to be overruled or a judge wishes to have the entire Court consider a 
case en banc. The Court is also considering procedures by which a party may 
request a rehearing en banc, consistent with the two-term rule.51 
 

* * *  

 Once you receive a decision, a party has ten days to file a motion for reconsideration, and 

it must be received by the Court of Appeals by 4:30 P.M. on the tenth day.52  And under certain 

circumstances, the Court may pass a special order shortening that period even further.53 

6. Georgia Supreme Court 

 A party can seek a writ of certiorari from the Georgia Supreme Court, regardless of 

whether the party first files a motion for reconsideration in the Court of Appeals.  If a party does 

file a motion for reconsideration, the deadlines start from the date the Court of Appeals decides 

the motion for reconsideration.  If a party does not file a motion for reconsideration, the 

deadlines start from the date the Court of Appeals issued its opinion. 

 There are three separate steps a party must take to seek certiorari to the Supreme Court.  

First, the party must file a notice in the Court of Appeals stating that the party intends to seek 

                                                
51 http://www.gaappeals.us/news2.php?title= 
Court%20of%20Appeals%20New%20Operating%20Procedures 
52 Ga. Ct. App. R. 37 (b). 
53 Ga. Ct. App. R. 37 (c).  
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certiorari.54 This notice must be filed within ten days, and it should be filed only with the Court 

of Appeals.55  Second, the party must file a petition for certiorari in the Supreme Court 

explaining why a writ should be granted.56  This petition must be filed within twenty days, and it 

should be filed only with the Supreme Court.57 Third, the party must file a notice in the Court of 

Appeals stating that the party has filed a petition for certiorari in the Supreme Court.58  This 

notice must be filed at the same time that the actual petition is filed.59 

 A party has twenty days to respond to a petition for certiorari.60  The failure to respond is 

an admission by a party that “the requirements of the rules for the granting of the petition for 

certiorari have been met, provided, however, that such acknowledgment shall not be binding on 

the Court.”61 There is no deadline for the Supreme Court to decide a petition for certiorari, but 

the Court does decide petitions on a somewhat regular schedule.  The Supreme Court website has 

a “Granted & Denied Petitions” page, and by looking at the case numbers on this page, you can 

get a rough sense of how far away your petition is from being decided.62  The Supreme Court 

generally releases decisions on petitions every other Monday.63 

 If the Supreme Court grants a petition for certiorari, it will issue an order that specifies 

the precise question it has granted certiorari to decide and this same order will identify which 

“oral argument calendar” the case has been assigned to.  In appeals that are heard by certiorari, 

                                                
54 Ga. Ct. App. R. 38 (a); Ga. Sup. Ct. R. 38 (1). 
55 Ga. Ct. App. R. 38 (a). 
56 Id.; Ga. Sup. Ct. R. 38 (2). 
57 Ga. Sup. Ct. R. 38 (2). 
58 Ga. Ct. App. R. 38 (a)(2). 
59 Id. 
60 Ga. Sup. Ct. R. 42. 
61 Id. 
62 See, e.g., http://www.gasupreme.us/granted_apps/sc_dcmain15.php. 
63 See, e.g., id. (showing decisions on petitions released on February 2, 2015, February 16, 2015, 
and March 2, 2015). 
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oral argument is mandatory.64 

 The appellant has twenty days from the date of docketing to file the initial brief.65  The 

appellee then has twenty days after the filing of the initial brief to file a response.66  The 

Supreme Court rules do not expressly provide for reply briefs, but they do provide for 

“supplemental briefs,” and it is common practice for parties to file supplemental briefs without 

leave.67 As for the deadline for decision, the Supreme Court is subject to the same two-term rule 

as the Court of Appeals.  And as for the identity of the justices, the Supreme Court hears all 

cases by a full nine-justice panel. 

Conclusion 

Without question, the hardest and most important thing you can do for your client is to 

win in the trial court.  Nothing you can do on appeal can fix a failure to persuade a judge or jury 

that your client should win.  However, it is important not to lose sight of the fact that you are not 

finished once you win or lose in the trial court.  There is more to do, and the appellate courts 

apply their rules more technically than trial courts and, most importantly, they are focused more 

on the law than trial courts. 

 

                                                
64 Ga. Sup. Ct. R. 50 (2). 
65 Ga. Sup. Ct. R. 10. 
66 Id. 
67 Ga. Sup. Ct. R. 24 (“Supplemental briefs may be filed at any time before decision.  Any such 
briefs which serve only to circumvent the page limits set forth in Rule 20 will not be 
considered.”). 
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Petitions	  for	  Certiorari	  in	  the	  Georgia	  Supreme	  Court	  

A	  strong	  Petition	  for	  Writ	  of	  Certiorari	  is	  a	  mark	  of	  an	  accomplished	  appellate	  lawyer.	  

Like	  any	  appellate	  brief,	  a	  cert	  petition	  must	  clearly	  identify	  an	  error	  for	  the	  reviewing	  court;	  

fairly	  and	  thoroughly	  show	  how	  the	  error	  is	  presented	  in	  the	  record	  and	  preserved	  for	  review;	  

spell	  out	  the	  applicable	  law;	  and	  demonstrate	  that	  a	  remedy	  is	  both	  proper	  and	  workable.	  But	  

these	  tasks	  often	  are	  more	  difficult	  in	  a	  petition	  for	  certiorari	  than	  in	  a	  normal	  appellate	  brief.	  

The	  procedural	  posture	  dictates	  that	  an	  appellate	  panel	  has	  already	  ruled	  against	  you.	  The	  law	  

may	  be	  unclear	  (in	  fact,	  you	  are	  usually	  better	  off	  if	  it	  is).	  The	  record	  must	  not	  only	  show	  error,	  

but	  an	  error	  of	  gravity	  and	  public	  importance.	  And	  even	  if	  you	  demonstrate	  an	  error	  that	  meets	  

this	  stringent	  standard,	  the	  court	  has	  discretion	  in	  deciding	  whether	  to	  do	  anything	  about	  it.	  

You	  have	  the	  difficult	  task	  of	  persuading	  the	  court	  that	  your	  case,	  and	  not	  another	  case,	  should	  

be	  the	  one	  in	  which	  to	  resolve	  the	  issue.	  

This	  paper	  will	  provide	  a	  general	  overview	  of	  the	  distinctive	  characteristics	  of	  a	  Petition	  

for	  Writ	  of	  Certiorari	  in	  the	  Georgia	  Supreme	  Court.	  I	  will	  first	  outline	  some	  basic	  jurisdictional	  

and	  procedural	  considerations,	  and	  then	  walk	  through	  the	  basic	  parts	  of	  a	  good	  cert	  petition,	  

offering	  practical	  observations	  for	  the	  attorney	  facing	  this	  formidable	  task.	  	  

I. Jurisdiction	  and	  Procedure.

Georgia	  Constitution	  Article	  VI,	  §	  VI,	  Paragraph	  V,	  provides	  simply:	  “The	  Supreme	  Court	  

may	  review	  by	  certiorari	  cases	  in	  the	  Court	  of	  Appeals	  which	  are	  of	  gravity	  or	  great	  public	  
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importance.”	  Because	  this	  constitutional	  provision	  “places	  no	  limit	  on	  this	  Court's	  certiorari	  

jurisdiction,”	  the	  Supreme	  Court	  has	  held	  that	  it	  possesses	  “jurisdiction	  to	  review	  any	  decision	  

of	  the	  court	  of	  appeals	  by	  certiorari	  so	  long	  as	  the	  case	  presents	  an	  issue	  of	  great	  concern,	  

gravity,	  and	  importance	  to	  the	  public.”	  State	  v.	  Tyson,	  273	  Ga.	  690,	  692	  (2001). The	  Official	  

Code	  of	  Georgia	  also	  does	  not	  purport	  to	  limit	  the	  exercise	  of	  the	  Supreme	  Court’s	  certiorari	  

jurisdiction,	  see	  O.C.G.A.	  §	  5-‐6-‐15	  (“The	  writ	  of	  certiorari	  shall	  lie	  from	  the	  Supreme	  Court	  to	  

the	  Court	  of	  Appeals	  as	  provided	  by	  Article	  VI,	  Section	  VI,	  Paragraph	  V	  of	  the	  Constitution	  of	  

this	  state.”);	  and	  there	  is	  reason	  to	  believe	  that	  any	  statutory	  limits	  on	  that	  jurisdiction	  would	  

be	  unconstitutional.	  See	  Fuller	  v.	  State,	  232	  Ga.	  581	  (1974)	  (“This	  court	  has	  the	  authority	  under	  

the	  Constitution	  to	  determine	  cases	  under	  such	  regulations	  as	  are	  prescribed	  by	  the	  court.”);	  

Holliman	  v.	  State,	  175	  Ga.	  232,	  233	  (1932)	  (holding	  that	  the	  separation	  of	  powers	  does	  not	  

permit	  the	  General	  Assembly	  to	  impose	  a	  time	  limit	  on	  this	  Court’s	  consideration	  of	  a	  Petition	  

for	  Writ	  of	  Certiorari).	  	  

	   Interestingly,	  the	  Supreme	  Court	  is	  not	  the	  only	  one	  of	  Georgia’s	  courts	  that	  possesses	  

certiorari	  jurisdiction	  under	  the	  State	  Constitution.	  See	  Ga.	  Const.	  Art.	  VI,	  §	  V,	  Para.	  III	  (““The	  

Court	  of	  Appeals	  shall	  be	  a	  court	  of	  review	  and	  shall	  exercise	  appellate	  and	  certiorari	  

jurisdiction	  in	  all	  cases	  not	  reserved	  to	  the	  Supreme	  Court	  or	  conferred	  on	  other	  courts	  by	  

law.”).	  The	  Court	  of	  Appeals	  does	  not	  exercise	  such	  jurisdiction,	  however,	  likely	  because	  the	  

General	  Assembly	  has	  not	  enacted	  legislation	  to	  implement	  that	  constitutional	  provision.	  In	  

fact,	  the	  superior	  courts	  in	  Georgia	  also	  have	  power	  to	  issue	  the	  writ	  of	  certiorari	  to	  review	  

decisions	  of	  probate	  courts	  and	  lower	  judicatories.	  See	  O.C.G.A.	  §	  5-‐4-‐1,	  et	  seq.	  The	  use	  of	  
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certiorari	  in	  the	  superior	  courts	  is	  its	  own	  distinct,	  inordinately	  complicated	  subject,	  however,	  

and	  is	  outside	  the	  scope	  of	  this	  paper.	  	  

	   Certiorari	  procedure	  in	  the	  Supreme	  Court	  is	  relatively	  straightforward.	  The	  timeline	  

begins	  with	  the	  entry	  of	  judgment,	  or	  the	  denial	  of	  a	  Motion	  for	  Reconsideration	  if	  one	  is	  filed,	  

in	  the	  Court	  of	  Appeals.	  At	  the	  ten-‐day	  mark,	  the	  aspiring	  petitioner	  must	  file	  a	  notice	  in	  the	  

Court	  of	  Appeals	  (and	  only	  in	  the	  Court	  of	  Appeals)	  indicating	  the	  intent	  to	  file	  a	  Petition	  for	  

Writ	  of	  Certiorari	  in	  the	  Georgia	  Supreme	  Court.	  This	  notice	  is	  required	  by	  the	  rules	  of	  both	  

appellate	  courts.	  Ga.	  Sup.	  Ct.	  R.	  38(1)	  (“Notice	  of	  intention	  to	  apply	  for	  certiorari	  shall	  be	  given	  

to	  the	  Clerk	  of	  the	  Court	  of	  Appeals	  within	  10	  days	  after	  the	  date	  of	  entry	  of	  judgment	  or	  the	  

date	  of	  the	  disposition	  of	  the	  motion	  for	  reconsideration,	  if	  one	  is	  filed.	  A	  copy	  of	  the	  notice	  of	  

intent	  is	  not	  to	  be	  filed	  in	  the	  Supreme	  Court.”);	  Ga.	  Ct.	  App.	  R.	  38(a)(1)	  (“Notice	  of	  the	  

intention	  to	  petition	  for	  a	  writ	  of	  certiorari	  must	  be	  filed	  with	  the	  Clerk	  of	  this	  Court	  within	  10	  

days	  after	  the	  judgment	  or,	  if	  a	  motion	  for	  reconsideration	  is	  filed,	  within	  10	  days	  after	  the	  

order	  ruling	  on	  that	  motion.”).	  	  

	   The	  function	  of	  this	  Notice	  is	  to	  stay	  the	  mandate	  and	  —	  at	  least	  in	  the	  days	  of	  paper	  

records,	  which	  are	  numbered	  —	  to	  prevent	  the	  record	  from	  being	  returned	  to	  the	  trial	  court.	  If	  

the	  Notice	  of	  Intent	  is	  not	  timely	  filed,	  the	  Supreme	  Court	  has	  discretion	  to	  dismiss	  the	  Petition	  

for	  Writ	  of	  Certiorari.	  See,	  e.g.,	  State	  v.	  Blandburg,	  S93C1803,	  1993	  Ga.	  LEXIS	  1060,	  at	  *1	  (Nov.	  

4,	  1993)	  (dismissing	  Petition	  on	  the	  stated	  grounds	  that	  “petitioner	  did	  not	  comply	  with	  the	  

requirement	  of	  [former]	  Rule	  28	  (b)	  of	  this	  Court	  that	  Notice	  of	  Intent	  to	  apply	  for	  certiorari	  be	  

given	  to	  the	  clerk	  of	  the	  Court	  of	  Appeals	  within	  ten	  days	  after	  the	  order	  overruling	  the	  Motion	  

for	  Rehearing	  .	  .	  ..”) ;	  see	  also	  Hart	  v.	  Marion	  A.	  Allen,	  Inc.,	  Case	  No.	  S94C0478,	  1994	  Ga.	  LEXIS	  
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383,	  at	  *1	  (Feb.	  4,	  1994)	  (same).	  The	  Notice	  requirement	  does	  not	  appear	  to	  be	  jurisdictional,	  

however:	  in	  at	  least	  one	  case,	  the	  Supreme	  Court	  dismissed	  a	  cert	  petition	  for	  failure	  to	  file	  a	  

timely	  notice,	  and	  then	  reversed	  itself	  and	  granted	  the	  petition.	  See	  Hart	  v.	  Marion	  A.	  Allen,	  

Inc.,	  S94C0478,	  1994	  Ga.	  LEXIS	  532,	  at	  *1	  (Feb.	  18,	  1994)	  (vacating	  dismissal	  of	  certiorari	  

petition);	  Hart	  v.	  Marion	  A.	  Allen,	  Inc.,	  Case	  No.	  S94G0478,	  1994	  Ga.	  LEXIS	  535,	  at	  *1	  (Feb.	  18,	  

1994)	  (granting	  Petition	  for	  Writ	  of	  Certiorari).	  

	   The	  deadline	  to	  file	  the	  Petition	  itself	  is	  twenty	  days	  after	  the	  date	  of	  judgment	  or	  the	  

denial	  of	  a	  Motion	  for	  Reconsideration	  in	  the	  Court	  of	  Appeals.	  Ga.	  Sup.	  Ct.	  R.	  38(2).	  For	  paid	  

petitions,	  the	  costs	  must	  be	  paid	  at	  that	  time	  as	  well.	  Id.	  The	  Supreme	  Court	  has	  provided	  by	  

rule	  for	  waiver	  of	  costs	  in	  certain	  circumstances.	  Ga.	  Sup.	  Ct.	  R.	  5.	  	  

	   One	  significant	  difference	  between	  direct	  appeal	  and	  certiorari	  review	  is	  that,	  at	  the	  

time	  a	  certiorari	  petition	  is	  filed,	  the	  Supreme	  Court	  does	  not	  have	  the	  record.	  In	  a	  direct	  

appeal,	  the	  filing	  of	  a	  Notice	  of	  Appeal	  prompts	  the	  lower	  court’s	  clerk	  to	  compile,	  number,	  and	  

certify	  the	  record,	  and	  transmit	  it	  to	  the	  court	  of	  review.	  O.C.G.A.	  §	  5-‐6-‐43.	  But	  the	  Writ	  of	  

Certiorari	  is	  literally	  a	  writ	  directing	  the	  clerk	  of	  the	  lower	  court	  to	  do	  those	  things;	  and	  you	  

have	  not	  yet	  persuaded	  the	  Supreme	  Court	  to	  issue	  that	  writ.	  For	  this	  reason,	  the	  Supreme	  

Court’s	  rules	  require	  the	  petitioner	  to	  attach	  to	  the	  Petition	  a	  copy	  of	  the	  decision	  of	  the	  Court	  

of	  Appeals.	  Ga.	  Sup.	  Ct.	  R.	  39.	  It	  is	  also	  advisable	  to	  attach	  as	  exhibits	  any	  parts	  of	  the	  record	  

that	  are	  particularly	  important	  to	  help	  the	  Court	  understand	  the	  issues	  presented.	  In	  short,	  the	  

Justices	  do	  not	  know	  what	  they	  are	  being	  asked	  to	  review	  until	  you	  tell	  them.	  Don’t	  overdo	  it	  —	  

they	  can’t	  review	  the	  entire	  record	  at	  this	  stage	  —	  but	  if	  there’s	  a	  jury	  charge	  or	  a	  snippet	  of	  

testimony	  that	  you	  think	  the	  Justices	  may	  need	  to	  see	  for	  themselves	  in	  order	  to	  feel	  confident	  
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granting	  your	  petition,	  by	  all	  means	  give	  it	  to	  them	  as	  an	  exhibit.	  Other	  record	  materials	  may	  be	  

cited	  as	  they	  were	  in	  the	  Court	  of	  Appeals.	  	  	  

	   II.	   Parts	  of	  a	  Good	  Petition	  for	  Certiorari.	  

	   Unlike	  the	  Rules	  of	  the	  Court	  of	  Appeals	  —	  and	  very	  unlike	  the	  strict	  requirements	  that	  

apply	  in	  federal	  appellate	  courts	  —	  the	  Rules	  of	  the	  Georgia	  Supreme	  Court	  do	  not	  dictate	  any	  

particular	  structure	  for	  a	  Petition	  for	  Writ	  of	  Certiorari.	  This	  can	  be	  liberating	  or	  terrifying;	  but	  

either	  way,	  respect	  for	  the	  Court	  dictates	  submitting	  a	  well-‐organized	  Petition.	  I	  recommend	  

that	  your	  Petition	  include	  the	  following	  basic	  parts:	  

• A	  statement	  of	  the	  question	  presented;	  

• A	  statement	  of	  the	  relevant	  facts	  and	  procedural	  history,	  including	  the	  facts	  that	  

demonstrate	  appellate	  jurisdiction;	  and	  	  

• A	  statement	  of	  the	  reasons	  for	  granting	  the	  Writ.	  

Each	  of	  these	  components	  will	  be	  addressed	  in	  the	  sub-‐sections	  to	  follow.	  Keep	  in	  mind,	  

though,	  that	  there	  is	  considerable	  room	  for	  individual	  judgment	  in	  structuring	  a	  good	  Petition.	  

It	  can	  be	  very	  helpful	  to	  review	  Petitions	  filed	  by	  noted	  practitioners	  and	  repeat	  appellate	  

litigants	  in	  the	  Georgia	  Supreme	  Court	  and	  the	  United	  States	  Supreme	  Court	  —	  preferably	  

successful	  petitions,	  I	  suppose,	  although	  many	  excellent	  petitions	  are	  denied.	  	  

	   A.	   The	  Statement	  of	  the	  Question	  Presented.	  

	   There	  is	  a	  good	  case	  to	  be	  made	  that	  the	  question	  presented	  should	  appear	  as	  the	  first	  

section	  of	  your	  Petition.	  The	  Rules	  of	  the	  Supreme	  Court	  of	  the	  United	  States	  in	  fact	  require	  

this.	  See	  U.S.S.	  Ct.	  R.	  14(a)(1)	  (providing	  that	  the	  first	  page	  of	  the	  Petition	  shall	  set	  forth	  “[t]he	  

questions	  presented	  for	  review,	  expressed	  concisely	  in	  relation	  to	  the	  circumstances	  of	  the	  
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case,	  without	  unnecessary	  detail.”).	  The	  reasons	  are	  easy	  to	  see.	  Certiorari	  review	  is	  review	  of	  

issues	  of	  law;	  and	  the	  first	  thing	  on	  the	  Justices’	  minds	  is	  what	  issue	  you	  want	  them	  to	  address.	  

If	  your	  question	  presented	  is	  a	  matter	  of	  well-‐settled	  law,	  or	  one	  that	  affects	  only	  the	  litigants	  

involved	  in	  your	  case,	  then	  the	  Supreme	  Court	  probably	  does	  not	  need	  to	  grant	  your	  Petition.	  

But	  if	  your	  issue	  is	  unsettled,	  and	  affects	  a	  large	  number	  of	  people	  or	  an	  important	  area	  of	  

public	  policy,	  then	  by	  setting	  it	  out	  on	  the	  first	  page	  you	  can	  take	  an	  early	  opportunity	  to	  let	  the	  

Court	  know	  your	  Petition	  deserves	  careful	  consideration.	  It	  is	  said	  that	  Justice	  Brennan	  often	  

could	  tell	  whether	  a	  case	  merited	  a	  grant	  of	  certiorari	  just	  by	  reading	  the	  question	  presented.	  

	   Choosing	  the	  right	  question	  therefore	  is	  of	  the	  utmost	  importance.	  You	  may	  think	  that	  

there	  are	  a	  dozen	  things	  wrong	  with	  the	  decision	  of	  the	  Court	  of	  Appeals,	  but	  a	  scattershot	  

approach	  does	  not	  make	  for	  a	  successful	  Petition.	  This	  is	  not	  an	  enumeration	  of	  error.	  You	  want	  

to	  present	  the	  Supreme	  Court	  with	  one	  question,	  possibly	  two,	  that	  has	  sufficient	  gravity	  for	  a	  

cert	  grant	  and	  is	  in	  a	  proper	  posture	  for	  Supreme	  Court	  review.1	  Look	  for	  questions	  like:	  Which	  

of	  these	  two	  conflicting	  decisions	  on	  the	  same	  point	  of	  law	  is	  correct?	  Does	  the	  ambiguous	  

language	  of	  this	  important	  statute	  mean	  X,	  or	  Y?	  What	  is	  the	  correct	  application	  of	  rule	  X	  to	  this	  

recurring	  set	  of	  facts?	  Should	  precedent	  Y	  be	  overruled?	  One	  formula	  is	  to	  restate	  the	  question	  

as	  a	  holding,	  and	  then	  ask	  yourself	  whether	  other	  lawyers	  and	  litigants	  would	  find	  that	  holding	  

important.	  Imagine	  it	  as	  a	  headline:	  “Supreme	  Court	  holds	  that	  X.”	  Would	  you	  read	  that	  story,	  if	  

you	  weren’t	  involved	  in	  the	  case?	  If	  not,	  go	  back	  to	  the	  drawing	  board.	  	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  	   In	  a	  recent	  case,	  the	  Supreme	  Court	  granted	  certiorari	  on	  four	  issues;	  but	  this	  is	  the	  
exception	  that	  proves	  the	  rule.	  See	  Bellsouth	  Telecommunications	  LLC	  d/b/a	  AT&T	  Georgia,	  et	  
al.	  v.	  Cobb	  County,	  et	  al.,	  Case	  No.	  S17C2011.	  
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	   Beware	  of	  too	  much	  advocacy	  in	  describing	  your	  question	  presented.	  As	  the	  United	  

States	  Supreme	  Court’s	  rules	  advise:	  “The	  questions	  should	  be	  short	  and	  should	  not	  be	  

argumentative	  or	  repetitive.”	  U.S.S.	  Ct.	  R.	  14(a)(1).	  The	  time	  for	  argument	  will	  come.	  If	  the	  

Court	  finds	  your	  question	  significant	  even	  when	  stated	  in	  a	  relatively	  detached	  and	  neutral	  

fashion,	  without	  any	  window-‐dressing,	  then	  the	  first	  page	  of	  your	  Petition	  already	  will	  have	  

carried	  you	  a	  long	  way.	  Many	  advocates	  keep	  their	  statement	  of	  the	  question	  presented	  down	  

to	  a	  literal,	  one-‐sentence	  question	  (often	  stated	  as	  a	  sentence	  beginning	  with	  the	  word	  

“whether”).	  The	  Supreme	  Court	  briefs	  submitted	  by	  the	  United	  States	  Solicitor	  General’s	  office	  

provide	  many	  examples	  of	  this.	  	  

	   In	  some	  cases,	  however,	  a	  few	  sentences	  of	  background	  are	  necessary	  to	  set	  up	  the	  

question.	  But	  resist	  the	  lawyer’s	  impulse	  to	  tell	  a	  story	  here.	  Rather	  than	  providing	  factual	  

context,	  try	  to	  provide	  the	  legal	  context	  of	  your	  question.	  If	  you	  are	  lucky	  enough	  that	  the	  

question	  has	  been	  expressly	  reserved	  in	  a	  previous	  decision,	  here	  is	  the	  place	  to	  say	  that.	  If	  the	  

Petition	  calls	  for	  the	  Court	  to	  resolve	  a	  conflict	  in	  the	  case	  law,	  cite	  the	  decisions	  that	  you	  

contend	  are	  inconsistent	  with	  one	  another	  and	  briefly	  explain	  the	  conflict.	  If	  the	  Petition	  calls	  

for	  statutory	  interpretation,	  you	  could	  identify	  the	  provision	  at	  issue	  and	  quote	  the	  relevant	  

text,	  or	  just	  provide	  the	  citation.	  If	  your	  case	  arises	  from	  an	  administrative	  decision,	  you	  might	  

add	  a	  sentence	  or	  two	  describing	  the	  relevant	  administrative	  rule	  or	  proceeding.	  	  

	   Whatever	  the	  nature	  of	  your	  case,	  remember	  that	  the	  things	  that	  make	  it	  important	  to	  

your	  client,	  and	  to	  you,	  are	  not	  necessarily	  the	  things	  that	  might	  make	  it	  important	  to	  the	  

public,	  or	  to	  the	  Supreme	  Court.	  The	  latter	  should	  be	  your	  focus	  here,	  as	  it	  is	  throughout	  your	  

Petition.	  Again,	  your	  goal	  is	  to	  show	  the	  Court	  that	  there	  is	  more	  at	  stake	  here	  than	  a	  garden-‐
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variety	  error.	  Your	  Question	  Presented	  section	  therefore	  should	  be	  framed	  in	  a	  manner	  that	  

emphasizes	  the	  question’s	  importance	  for	  the	  legal	  system	  generally,	  not	  just	  for	  your	  case.	  The	  

story	  of	  your	  case	  will	  come	  out	  in	  the	  next	  section	  of	  your	  Petition:	  	  the	  Statement	  of	  Facts.	  

	   B.	   Statement	  of	  Facts	  and	  Procedural	  History	  

Like	  every	  part	  of	  your	  Petition,	  your	  Statement	  of	  Facts	  and	  Procedural	  History	  should	  

focus	  on	  what	  the	  Supreme	  Court	  needs	  in	  order	  to	  decide	  whether	  to	  grant	  certiorari.	  Do	  not	  

just	  recycle	  your	  Statement	  of	  Facts	  from	  the	  Court	  of	  Appeals;	  rather,	  go	  over	  it	  carefully	  to	  

ensure	  that	  everything	  is	  relevant	  to	  the	  certiorari	  decision	  you	  are	  asking	  the	  Supreme	  Court	  

to	  make.	  Issues	  that	  mattered	  in	  the	  Court	  of	  Appeals,	  but	  are	  not	  germane	  to	  the	  question	  

presented	  on	  certiorari,	  should	  be	  weeded	  out.	  Every	  fact	  you	  set	  forth	  should	  bear	  on	  that	  

question	  or	  help	  show	  how	  the	  question	  arises	  in	  your	  record.	  Consider	  attaching	  exhibits	  to	  

your	  Petition	  if	  they	  could	  help	  give	  the	  Court	  confidence	  about	  a	  central	  fact.	  Examples	  might	  

include	  a	  contractual	  provision,	  a	  trial	  court’s	  order,	  a	  relevant	  jury	  charge,	  or	  a	  copy	  of	  the	  

verdict.	  But	  of	  course,	  don’t	  attach	  anything	  unless	  it	  is	  properly	  in	  the	  record	  below.	  

Your	  recitation	  of	  the	  facts	  should	  be	  even-‐handed.	  As	  the	  United	  States	  Court	  of	  

Appeals	  for	  the	  Eleventh	  Circuit	  observes	  in	  its	  appellate	  briefing	  rule:	  “[a]	  proper	  statement	  of	  

facts	  reflects	  a	  high	  standard	  of	  professionalism.	  It	  must	  state	  the	  facts	  accurately,	  those	  

favorable	  and	  those	  unfavorable	  to	  the	  party.”	  11th	  Cir.	  R.	  28-‐1(i)(ii).	  The	  same	  is	  true	  in	  your	  

Petition.	  Remember	  that	  the	  Justices	  and	  their	  staff	  do	  not	  have	  the	  record	  yet,	  so	  they	  must	  

trust	  you	  to	  give	  them	  the	  factual	  material	  they	  need	  to	  rule	  on	  the	  Petition.	  You	  need	  not	  

belabor	  the	  facts	  that	  favor	  your	  opponent;	  but	  you	  should	  disclose	  them	  and	  face	  them	  

squarely.	  Doing	  so	  in	  your	  opening	  brief	  means	  that	  you	  get	  to	  explain	  them	  now,	  rather	  than	  
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giving	  your	  opponent	  the	  first	  strike	  and	  attempting	  to	  make	  up	  lost	  ground	  in	  your	  reply	  brief.	  

And	  of	  course,	  you	  never	  want	  to	  lose	  credibility	  with	  the	  Court	  by	  appearing	  to	  conceal	  a	  bad	  

fact.	  	  

Your	  procedural	  history	  should	  be	  streamlined.	  If	  your	  issue	  concerns	  the	  admissibility	  

of	  expert	  testimony,	  for	  instance,	  your	  procedural	  history	  should	  focus	  on	  the	  Daubert	  motion	  

and	  hearing,	  or	  on	  the	  presentation	  of	  the	  testimony	  at	  trial.	  Perhaps	  a	  discussion	  of	  the	  fact	  

witnesses	  whose	  testimony	  supports	  the	  expert	  would	  be	  in	  order,	  but	  it	  is	  not	  necessary	  to	  go	  

through	  the	  whole	  trial	  transcript.	  Give	  the	  Court	  dates	  of	  procedural	  events	  when	  they	  are	  

important,	  but	  consider	  leaving	  them	  out	  when	  they	  aren’t	  relevant.	  Too	  often,	  a	  procedural	  

history	  reads	  like	  a	  mere	  timeline,	  with	  each	  paragraph	  beginning,	  “On	  April	  4,	  2017,	  the	  

following	  happened.	  On	  June	  17,	  2017,	  the	  following	  happened.”	  This	  can	  displace	  the	  reader’s	  

focus,	  or	  worse,	  induce	  sleep.	  

At	  the	  end	  of	  your	  procedural	  history	  is	  a	  good	  place	  for	  a	  paragraph	  laying	  out	  the	  facts	  

that	  support	  appellate	  jurisdiction.	  And	  here,	  dates	  are	  important.	  Tell	  the	  Court	  when	  the	  trial	  

court	  entered	  the	  judgment	  or	  order	  appealed	  from;	  when	  the	  notice	  of	  appeal	  was	  filed	  (or,	  if	  

a	  discretionary	  appeal	  was	  taken,	  the	  dates	  of	  the	  relevant	  steps	  in	  that	  process);	  when	  the	  

Court	  of	  Appeals	  entered	  its	  decision;	  whether	  a	  Motion	  for	  Reconsideration	  was	  filed,	  and	  if	  

so,	  when	  it	  was	  disposed	  of;	  and	  the	  dates	  of	  your	  Notice	  of	  Intent	  and	  the	  Petition	  itself.	  The	  

first	  job	  of	  any	  court	  is	  to	  determine	  its	  jurisdiction.	  Providing	  this	  information	  in	  scrupulous	  

detail	  helps	  the	  Court	  be	  sure	  your	  Petition	  is	  properly	  before	  it.	  

Chapter 2 
25 of 29



	  

C.	   Reasons	  for	  Granting	  the	  Writ	  

The	  argument	  section	  of	  a	  Petition	  for	  Writ	  of	  Certiorari	  is	  different	  from	  the	  argument	  

section	  of	  an	  appellate	  merits	  brief.	  The	  Justices	  must	  decide	  whether	  to	  do	  something	  —	  to	  

order	  the	  lower	  court	  to	  transmit	  the	  record	  of	  your	  case	  for	  review	  —	  and	  the	  Supreme	  Court	  

has	  a	  legal	  standard	  for	  making	  that	  decision,	  which	  is	  set	  forth	  in	  Rule	  40:	  “A	  petition	  for	  the	  

writ	  will	  be	  granted	  only	  in	  cases	  of	  great	  concern,	  gravity,	  or	  importance	  to	  the	  public.”	  The	  

argument	  section	  of	  your	  Petition	  must	  show	  that	  this	  standard	  is	  met.	  This	  means	  that	  your	  

argument	  section	  is	  primarily	  about	  your	  question,	  and	  only	  secondarily	  about	  your	  case.	  It	  is	  

common	  to	  divide	  the	  argument	  accordingly:	  one	  section	  (or	  more)	  arguing	  that	  the	  question	  

possesses	  the	  required	  concern,	  gravity,	  and	  public	  importance;	  and	  one	  section	  arguing	  that	  

this	  case	  is	  the	  proper	  vehicle	  for	  review	  of	  that	  question.	  

What	  makes	  a	  question	  important	  enough	  to	  justify	  a	  grant	  of	  certiorari?	  In	  the	  1976	  

case	  of	  Atlanta	  Coca-‐Cola	  Bottling	  Co.	  v.	  Jones,	  Justice	  Hall	  described	  the	  standard	  this	  way:	  	  

Discretionary	  review	  in	  the	  highest	  court	  should	  be	  basically	  for	  the	  benefit	  of	  the	  
public,	  to	  reconcile	  different	  holdings	  of	  the	  panel	  court	  and	  to	  declare	  the	  law	  on	  
matters	  of	  gravity	  and	  public	  policy	  —	  this	  is	  called	  institutional	  review	  which	  is	  only	  
incidentally	  for	  the	  benefit	  of	  the	  parties	  litigant.	  
	  

236	  Ga.	  448,	  453	  (1976)	  (Hall,	  J.,	  dissenting);	  see	  also	  Todd	  v.	  Dekle,	  240	  Ga.	  842,	  843-‐44,	  242	  

S.E.2d	  613,	  615	  (1978)	  (endorsing	  Justice	  Hall’s	  explanation	  of	  “gravity	  and	  importance”).	  The	  

stringency	  of	  this	  standard	  is	  justified	  by	  the	  fact	  that	  the	  litigants	  have	  already	  had	  one	  layer	  of	  

appellate	  review.	  Certiorari	  is	  not	  meant	  to	  be	  an	  appeal	  from	  an	  appeal,	  for	  the	  benefit	  of	  the	  

litigants;	  it	  is	  meant	  to	  be	  a	  mechanism	  for	  providing	  a	  clear	  and	  authoritative	  statement	  of	  the	  

law,	  for	  the	  institutional	  benefit	  of	  the	  State	  as	  a	  whole.	  
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	   That	  being	  so,	  your	  argument	  section	  will	  be	  stronger	  if	  you	  can	  point	  to	  ways	  in	  which	  a	  

decision	  in	  your	  favor	  would	  help	  make	  the	  law	  clearer	  and	  more	  consistent.	  For	  example,	  as	  

Justice	  Hall	  pointed	  out,	  sometimes	  Supreme	  Court	  review	  is	  necessary	  “to	  reconcile	  different	  

holdings	  of	  the	  panel	  court,”	  i.e.,	  the	  Court	  of	  Appeals.	  Jones,	  236	  Ga.	  at	  453.	  In	  other	  cases,	  the	  

decision	  of	  the	  Court	  of	  Appeals	  may	  address	  an	  issue	  of	  great	  importance,	  but	  in	  a	  way	  that	  

raises	  as	  many	  questions	  as	  it	  resolves.	  Or	  perhaps	  you	  can	  argue	  that	  the	  decision	  below	  

conflicts	  with	  a	  statute	  or	  Supreme	  Court	  decision,	  or	  lays	  down	  a	  questionable	  interpretation	  

of	  such	  an	  authority.	  Such	  conflicts	  invite	  certiorari	  review	  because	  they	  place	  lower	  courts	  and	  

litigants	  in	  an	  untenable	  position,	  from	  which	  only	  the	  Supreme	  Court	  can	  rescue	  them.	  A	  

decision	  that	  places	  Georgia	  law	  out	  of	  step	  with	  federal	  decisions,	  or	  with	  other	  states	  that	  

have	  considered	  the	  issue,	  also	  can	  be	  a	  good	  candidate	  for	  certiorari.	  	  

	   An	  issue	  may	  meet	  the	  gravity	  and	  importance	  standard	  because	  of	  its	  impact	  on	  a	  

segment	  of	  the	  public,	  such	  as	  an	  interest	  group,	  a	  department	  of	  State	  government,	  or	  an	  

industry.	  Recent	  examples	  include	  a	  rule	  affecting	  liability	  of	  teachers	  when	  students	  are	  

injured	  under	  their	  supervision,	  see	  Barnett	  v.	  Caldwell,	  Case	  No.	  S17C0641;	  the	  legal	  

relationship	  between	  county	  governments	  and	  telecommunications	  companies	  with	  regard	  to	  

911	  charges,	  see	  Bellsouth	  Telecommunications	  LLC	  d/b/a	  AT&T	  Georgia,	  et	  al.	  v.	  Cobb	  County,	  

et	  al.,	  Case	  No.	  S17C2011;	  or	  the	  application	  of	  state	  usury	  statutes	  to	  litigation	  funding	  

agreements,	  Ronald	  Ruth,	  et	  al.	  v.	  Cherokee	  Funding,	  LLC,	  et	  al.,	  Case	  No.	  S17C2021.	  Cases	  

involving	  the	  interpretation	  of	  substantive	  criminal	  statutes,	  likewise,	  can	  be	  important	  because	  

they	  determine	  the	  scope	  of	  lawful	  conduct,	  and	  thereby	  affect	  the	  public	  as	  a	  whole.	  See,	  e.g.,	  

State	  v.	  Harper,	  Case	  No.	  S17C0199.	  For	  similar	  reasons,	  grants	  of	  certiorari	  on	  matters	  of	  
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criminal	  procedure	  are	  not	  uncommon.	  Prosecutors,	  trial	  courts,	  and	  defense	  lawyers	  need	  to	  

know	  the	  rules	  in	  order	  to	  preserve	  the	  rights	  of	  defendants	  and	  the	  finality	  of	  judgments.	  If	  a	  

ruling	  in	  your	  favor	  would	  make	  the	  court	  system	  operate	  more	  fairly	  and	  efficiently,	  that	  is	  not	  

just	  a	  helpful	  argument	  on	  the	  merits;	  it	  is	  also	  an	  indication	  of	  gravity	  and	  public	  importance.	  

	   We	  have	  said	  that	  your	  Petition	  is	  mainly	  about	  the	  issue,	  not	  about	  the	  case.	  But	  why	  

should	  the	  court	  decide	  that	  issue	  in	  your	  case,	  instead	  of	  waiting	  for	  another	  likely	  candidate	  

to	  come	  along?	  Your	  case	  is	  the	  “vehicle”	  for	  the	  issue,	  and	  you	  must	  argue	  that	  it	  is	  a	  suitable	  

one.	  The	  first	  order	  of	  business,	  if	  you	  have	  not	  done	  so	  already,	  is	  to	  show	  that	  the	  Court	  of	  

Appeals	  actually	  ruled	  on	  your	  issue	  —	  not,	  as	  Mark	  Twain	  wrote,	  its	  second	  cousin.2	  Next,	  if	  

possible,	  you	  want	  to	  show	  the	  Supreme	  Court	  that	  the	  issue	  is	  cleanly	  presented	  on	  your	  

record.	  The	  cleanest	  certiorari	  case	  is	  one	  that	  squarely	  presents	  the	  certiorari	  question,	  and	  

only	  that	  question.	  Of	  course,	  you	  will	  not	  always	  have	  that	  luxury;	  but	  try	  to	  put	  to	  rest	  any	  

preliminary	  questions	  of	  law	  or	  fact	  which	  could	  prevent	  the	  central	  issue	  from	  being	  reached,	  

such	  as	  questions	  about	  the	  sufficiency	  of	  the	  record	  or	  about	  the	  preservation	  of	  error.	  It	  may	  

also	  be	  worth	  pointing	  out	  what	  difference	  the	  claimed	  error	  made	  in	  your	  case,	  to	  underscore	  

for	  the	  Court	  that	  there	  is	  a	  real	  live	  controversy	  to	  support	  a	  grant	  of	  certiorari.	  And	  the	  fact	  

that	  the	  Court	  of	  Appeals	  erred	  in	  your	  case	  —	  while	  not	  sufficient	  for	  a	  grant	  of	  certiorari	  —	  is	  

relevant	  to	  the	  suitability	  of	  your	  case	  as	  a	  vehicle	  for	  the	  issue.	  	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2	  	   Twain,	  Fenimore	  Cooper’s	  Literary	  Offenses.	  Non-‐precedential	  decisions,	  of	  course,	  have	  
a	  more	  limited	  impact	  on	  lower	  courts	  and	  litigants,	  although	  this	  is	  not	  always	  fatal	  to	  a	  
Petition	  for	  Writ	  of	  Certiorari	  arising	  from	  that	  decision.	  If	  the	  opinion	  below	  is	  precedential,	  
however,	  be	  sure	  to	  mention	  that	  fact.	  
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	   Finally,	  it	  will	  help	  if	  you	  can	  answer	  the	  question,	  “Why	  now?”	  The	  more	  problems	  your	  

issue	  is	  causing,	  the	  more	  attractive	  a	  vehicle	  your	  case	  may	  appear	  simply	  because	  it	  is	  already	  

before	  the	  Court	  and	  offers	  a	  present	  opportunity	  to	  address	  the	  issue.	  But	  in	  most	  cases,	  the	  

urgency	  of	  the	  issue	  will	  not	  be	  apparent	  unless	  you	  make	  it	  so.	  A	  dissent	  below	  —	  or	  even	  

better,	  a	  split	  whole-‐court	  decision	  —	  may	  indicate	  a	  high	  degree	  of	  uncertainty	  in	  the	  Court	  of	  

Appeals,	  which	  in	  turn	  may	  weigh	  in	  favor	  of	  earlier	  Supreme	  Court	  intervention.	  If	  the	  issue	  in	  

your	  Petition	  is	  likely	  to	  evade	  appellate	  review	  in	  many	  cases,	  that	  could	  be	  a	  good	  reason	  for	  

the	  Supreme	  Court	  to	  resolve	  it	  now	  that	  it	  has	  percolated	  up	  through	  the	  court	  system.	  Or	  if	  

the	  decision	  below	  implicates	  decision-‐making	  outside	  the	  courts,	  such	  as	  business	  planning	  or	  

the	  activities	  of	  government	  agencies,	  you	  may	  be	  able	  to	  argue	  that	  a	  grant	  of	  certiorari	  should	  

come	  now,	  rather	  than	  later,	  to	  resolve	  legal	  uncertainty	  or	  prevent	  harm	  that	  may	  result	  from	  

the	  lower	  court’s	  ruling.	  	  

	   III.	   Conclusion	  

	   Like	  a	  good	  appellate	  merits	  brief,	  a	  good	  Petition	  for	  Writ	  of	  Certiorari	  requires	  careful	  

legal	  analysis,	  scrupulous	  attention	  to	  the	  record,	  and	  persuasive	  advocacy.	  But	  the	  petitioner	  

also	  must	  keep	  in	  mind	  the	  particular	  type	  of	  judgment	  the	  Supreme	  Court	  is	  being	  asked	  to	  

make:	  a	  judgment	  that	  the	  question	  presented	  possesses	  a	  high	  degree	  of	  gravity	  and	  public	  

importance,	  and	  that	  the	  petitioner’s	  case	  is	  a	  suitable	  vehicle	  to	  answer	  that	  question.	  If	  you	  

keep	  your	  focus	  on	  the	  nature	  of	  that	  decision	  and	  the	  factors	  that	  go	  into	  it,	  then	  your	  Petition	  

for	  Writ	  of	  Certiorari	  will	  be	  more	  effective.	  

	  

Decatur,	  Georgia	  
May	  2018	  
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So, assume that you have successfully navigated the appellate 

statutes and rules and find your self in the Court of Appeals (or, depending 

upon jurisdiction, the Supreme Court).  What next?  

Comprehensively outlining suggestions as to prosecuting appeals is 

well beyond the scope of this paper (after all, textbooks are devoted to the 

issue), but a few basic thoughts might assist.  First, know the appellate 

court rules and adhere to them.  Georgia’s courts of appeal are amongst 

the busiest in the country.  The latest statistics, available on the Court of 

Appeals’ website, indicate that each Judge is responsible for disposing of 

over 200 cases per year – almost one every business day.1  While some 

of those cases are disposed of somewhat easily – an untimely petition for 

discretionary review, or something similar – the majority require written 

opinion.  It does not assist to format your brief incorrectly, to abandon the 

protocols for record citation, or to ignore requirements as to motions or 

																																																								
1  Georgia Court of Appeals “Caseload Statistics,” available at 
http://www.gaappeals.us/stats/index.php (last visited May 2, 2018).  The 
expansion of the Court of Appeals from twelve Judges to fifteen seems to 
have helped in reducing the number of cases per jurist (even though the 
Court’s jurisdiction changed to add certain types of cases simultaneously).  
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other forms of pleading.  Instead, parties that know and respect the rules 

are appreciated.2   

Second, pick and choose appeals and sub-issues carefully.  The 

standard for review should always be considered.  Broad categories of 

consideration exist, of course, and should shape you decisionmaking 

process.  De novo review is the most exacting – appellate courts owe no 

deference to the trial court, at all, under that standard.  Common appellate 

issues that recur under such a standard include the summary judgment 

battleground.  More lenient standards include abuse of discretion, which 

encompasses a wide swath of trial practice, including evidentiary rulings.  

Even more deferential standards exist that make appeals within such a 

framework quite difficult, include traditional “any evidence” or “clear legal 

error” standards.  

																																																								
2  As one rather important example, the Court of Appeals has recently 
handed down a comprehensive revamping of its own Rules, including 
significant shifts in the way discretionary and interlocutory appeals are 
handled.  Pragmatically, the wise practitioner would also review the rules to 
drive home the new formatting requirements for briefs, lest a filing be 
kicked back for failure to abide by the governing standards.  A summary of 
the new Rules (four separate sets of amendments, over a year) may be 
found at http://www.gaappeals.us/rules2/summary.php (last visited May 2, 
2018 2017). 
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The standard of review not only is the framework for decision, but 

should shape your enumeration of errors as well.  Obviously, claims of error 

that fall under highly deferential standards will fail much more often than 

not; if your appeal can be carried under a de novo standard, though, your 

chances are markedly better.   

Another thing about enumerations of error – pick and choose 

carefully.  Dilution is a real risk, should you decide to include every 

conceivable claim of error.  The most I’ve seen lodged in a brief (at least 

written by a lawyer) is an astounding seventeen enumerations of error, 

amounting to a claim that essentially every ruling the trial court ever made 

in a case was absolutely wrong.  That sort of scattershot approach not only 

diminishes the overall credibility of your argument to the appellate court, but 

also likely impedes your ability to effectively and comprehensively prove 

your “better” arguments.  Though no rule is etched in stone, somewhere 

between one and four enumerations should be the norm.  

Also, just as importantly, know your audience. In the Georgia Court of 

Appeals, the docketing notice provides key information – the three Judges 

that will decide your case.  And in the Georgia Supreme Court, as in the 

nation’s highest Court, each case is heard by the entire roster of Justices.  
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So, one highly valuable task is to scour the existing caselaw for opinions 

authored by your current Judges and Justices, and cite to those decisions 

first and foremost (for general principles, at least).3   

 And above all, remember: it’s about the writing.  The vast majority of 

an appellate judge’s time (and staff attorney time) is spent reading.  To 

stand out, your writing needs to be clear and persuasive, entertaining but 

respectful.  To many, writing is a chore; to a few – often appellate 

specialists – writing is an art, and to be embraced.  Most practitioners can 

get by just knowing an appellate specialist to call on in the event a case 

goes up; for other practitioners that must undertake their own appeals, 

though, a few useful resources are out there.4   

																																																								
3  One rather colorful explanation has survived the ages. “Supposing 
fishes had the gift of speech, who would listen to a fisherman’s weary 
discourse on fly casting, the shape and color of the fly, the size of the 
tackle, the length of the line, the merit of different rod makers, and all the 
other boring stuff fishermen talk about, if the fish himself could be induced 
to give his views on the most effective method of approach? For after all it 
is the fish that the angler is after and all his recondite learning is but the 
hopeful means to that end.”  John W. Davis, “The Argument of An Appeal” 
(1940), 26 A.B.A.J. 895.  
4  I highly recommend Bryan Garner’s works, including The Winning 
Brief (Oxford, 1999).  Just as good is Garner’s collaboration with Justice 
Antonin Scalia, Making Your Case: the Art of Persuading Judges 
(Thompson-West 2008). 
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An example or two hopefully assists.  I am a strong adherent of 

powerful, but readable writing that abandons many of the stale “rules” that 

have governed legal writing classes and CLEs for decades.  Gone are 

words that you never heard of before law school – “heretofore,” “whereas” 

and all their cousins.  Also cast out are staid, generic introductions: “Comes 

now, Appellant Joe Smith, by and through his undersigned counsel, and 

respectfully asks this Honorable Court to reverse. . . .”  If in the first 

paragraph you cannot determine what this particular case is about, try 

again. 

Instead, your writing needs to capture the reader’s attention and 

interest immediately.  Take this example of a “first paragraph” from an 

actual case I handled.  The underlying facts were remarkably 

straightforward: a plaintiff timely mailed to the local clerk for filing a 

Complaint, a Summons, filing fees, and checks to the local Sheriff to cover 

the costs of service.  All of that happened a few days before the applicable 

statute of limitations was to run. 

One defendant was served just after the statute, and the other never 

was.  The litigation proceeded for almost a year when the ”served” 

defendant moved to dismiss on statute of limitations grounds; the argument 
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was that service was only perfected after the statute had run, and the 

plaintiff had not demonstrated diligence in pursuing service.  For some 

inexplicable reason, the trial court latched onto the idea that the service fee 

had never been paid, and, accordingly, the efforts at service had not been 

diligent.  The trial court, naturally enough, then dismissed and a direct 

appeal followed. 

The first draft of the Appellant’s brief contained the following 

introductory paragraph:5 

Appellant, Irene Adler (“Adler”), was injured in a motor vehicle 
accident that occurred on August, 2010.  Complaint, R-6.  Suit was 
initiated in this matter on August 7, 2012 within the two year statute of 
limitations for such actions.   Complaint, R-3.  The Summons for 
Defendant, James Moriarty, was included with the Complaint and 
checks for filing fee and service fees delivered to the court clerk on or 
about August 7, 2012.  R-35-36. The Sheriffs Service fee check, 
dated July 31, 2012, in the amount of $50.00 cleared associated 
counsel’s bank account on or about August 23, 2012 indicating that it 
was accepted by the London County Sheriff and credited to Plaintiff 
for service of process. R-31.  Service was returned by the Sheriff of 
London County per the Sheriff’s Entry of Service on August 22, 2012, 
15 days after the filing of the suit. R-19.  At the hearing on 
Defendants’ motion to dismiss, the Court, in a conference with the 
clerk’s officer, was informed that the Plaintiff had not tendered the 
sheriff’s service fee with the Complaint and filing fee at the time of the 
initiation of the case.  MT -10. Pursuant to Defendant’s Motion to 
Dismiss, the London County Superior Court entered an Order 
Granting Defendants’ Motion to Dismiss on or about August 12, 2013, 

																																																								
5  I’ve altered the identifying information of the parties and venue, but 
otherwise this is word-for-word the draft introduction.   
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citing Plaintiff’s lack of diligence as the reason for the dismissal.  R-
19-20.  Thereafter, Plaintiff filed her Motion to Reconsider with 
exhibits reflecting the payment of the sheriff’s service fee at the time 
of the initiation of the case on August 7, 2012 along with bank records 
reflecting that the sheriff’s service fee check had cleared the bank.  
R-31-36.  No order was entered on the Motion to Reconsider as the 
appeal, in order to be timely, was filed before a hearing could be set 
for the Motion.  This Appeal was timely filed with the London Superior 
Court Clerk on September 11, 2013.  R-1-3. 
 

There’s a lot going on here.  Some of the must-edits are obvious.  

• The intro does little to “grab,” as it has no underlying theme or 
prevailing story.  Nor does it even explain what is glaringly obvious: 
the trial court got it wrong, and that is, in reality, the end of the inquiry.   
 

• Stylistically, I think there are too many passive voice sentences 
(though a few are perfectly fine, for variance and readability’s sake).   

 
• There’s too much overchronicling, which means that the Court is 

presented with a morass of dates that don’t really matter. 
 

• Personalization is absent, with the passage focused on generic 
“Plaintiff” and “Defendant” with no personality whatsoever.   

 
• One long paragraph is just tough on the eyes and concentration.  

Even though an introduction can certain creep up to two pages or so 
in the right case, it needs to be readable at the same time. 

 
• There is a retreat to the record cite for support, when quotes and 

actual snippets are much more interesting and persuasive.  Also, 
overciting without context just requires the reader to bounce back and 
forth between your brief and the record, which breaks focus and saps 
interest. 

 
To be fair, the substance is almost all here, but the message gets lost 

in somewhat pedestrian writing. I like something like this a lot better: 
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This is about as straightforward an appeal as there one might 
find.  The dispute here is whether the Plaintiff in the underlying 
litigation, Irene Adler, was diligent in attempting to serve the 
defendant, James Moriarty.  Adler did all that Georgia law requires: 
filed a Complaint within the statute of limitations, attached a proper 
Summons to that pleading, and paid the requisite filing and service 
fees.  As was her right, Adler elected the London County Sherriff’s 
Office to serve the Complaint on Adler.  

 
And service was obtained, just 15 days after the filing of the 

Complaint.  There is no dispute about timely filing of the Complaint, 
actual service, notice, or (absence of any) prejudice.  For reasons 
that are, in a fair use of the word, impossible to understand, the trial 
court granted a Motion to Dismiss based upon Adler’s supposed 
failure to exercise diligence in serving Moriarty.  So reasoning, the 
trial court found that Adler had not submitted the proper funds to the 
Sheriff’s Office for service, when the uncontradicted record 
establishes otherwise.  Simply, the trial court just got the facts wrong.  
This appeal followed. 

 
While far from perfect, this is certainly more impactful and persuasive.  It’s 

more succinct, but actually contains the same substantive information.  

There is no clutter with record cites (there will be a time and place for that, 

later in the brief).  And most importantly, there is a clear them introduced 

early: the trial court made an inexplicable factual error that merits reversal.   

Theme secured, the remainder of the brief should be easy to 

envision.  For something more visually arresting that a sentence explaining 

that the service checks were in fact delivered and cashed, the brief 

included a PDF of the checks cut-and-pasted into the text of the argument 
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section. If the entire argument underlying the trial court’s dismissal was that 

no check was sent and no fee was paid, the key “fact” is a front-and-back 

copy of the cashed check.  After that, there was virtually nothing to be said 

on the issue. 

Of course, this is but one example (and a cherry-picked one, at that).  

But, you see where I’m going.  Legal writing doesn’t have to be, and 

shouldn’t be, pedantic and linear.  Start sentences with “and” and “but”; 

dismiss “pursuant” as archaic; learn that transition sentences are your 

friend.  One other global bit of advice: better writing is obtained when you 

practice, and read good writing yourself.  Find a world-class source 

(preferably non-legal) and dive in every once in a while. I suspect you’ll 

notice a difference somewhat quickly. 

 One more example: I attach a full brief that is of comparatively recent 

vintage, including what I think are good examples (the introductory 

statement/story; use of “actual” evidence” to demonstrate visually important 

concepts) and some less-than-perfect ones (overuse of lengthy footnotes 

and block quotes, both bad habits I can’t seem to shake).  Take from it 

what you will, and please feel free to contact we with any questions or 

thoughts. 
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This tort case arises from the near-fatal electrocution of Appellant Justin 

Miller back in 2009. Miller, an electrician’s assistant, was permanently disabled 

(left blinded, brain damaged, uncommunicative, and immobile, with millions in 

past medical expenses) when he encountered a live junction box during a 

renovation project at a property owned by Appellee Turner Broadcasting 

System, Inc. (“TBS”).  TBS’s co-Appellee, Turner Properties, Inc., managed 

the property.  The specific project included offices on the fourth floor of a building 

within a larger cluster, commonly referred to as the Techwood Campus, or, more 

simply, “the Campus.”  V23 6520 (9-10);V32 9253 (42).1  The junction box and 

the corresponding circuit breaker boxes were originally installed at the property by 

the third Appellee, Inglett & Stubbs, LLC.   

Miller’s claims are that he took all necessary steps during his labors to 

assure himself that the junction box was de-energized, including locating and 

activating the proper circuit breaker that would interrupt the flow of electricity to 

the junction box, making it safe to manipulate. Unbeknownst to Miller, though, the 

																																																								
1  The citations to the record will often include reference to a “miniscript” 
deposition transcript, which is broken out into four separate “pages” per standard 
page.  For ease of reference, the cite V23 6520 (9-10) would be read, then, as 
Volume 23, page 6520, at internal deposition pages 9-10. 
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junction box itself and the corresponding circuit breaker were mislabeled, meaning 

that the actual circuit breaker that could interrupt electrical current to the box 

during Miller’s labors went ignored (a fact that Appellees knew or certainly should 

have known).  Therefore, when Miller turned off the circuit breaker, it did not de-

energize the junction box.  Believing the box to be inert, Miller attempted to 

examine it and was horrifically electrocuted.  

On summary judgment, the trial court held that Miller – despite identifying 

the circuit number written on the junction box cover and turning off that circuit 

breaker – completely disregarded his own safety, barring any claims.  But those 

types of “what is reasonable under the circumstances?” questions are almost 

always for a jury, and this case is no different.  Reversal is required, as well as 

remand for jury determination. 

I. THE GENESIS OF THIS DISPUTE: HOW WE GOT HERE 

 A. The Relevant Factual Background 

Miller’s near-fatal injuries did not have to happen.  As an employee of 

Gallagher Electric, a long-standing onsite subcontractor, Miller and others 

addressed the small-scale renovation piecemeal, since shutting down power to the 

entire fourth floor was impossible or infeasible.  V21 5986 (24-26); V20 5800-01 
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(99-102).  Essentially, instead of shutting down an entire floor’s worth of circuits, 

the task had to be accomplished by finding and shutting off the governing electrical 

circuit.   

On the morning of the incident – the first one in which Miller was onsite – 

he and coworker Paul Nipper were instructed to move a wall-mounted light fixture.  

V21 6157 (18-19); V20 5792 (66-67).2  Miller and Nipper had worked at other 

locations in the Complex without incident, however.  V21 6169 (68-69).  To 

accomplish their given task on that day, the two were to reroute electrical wires 

from a junction box located in the ceiling of the office space. V21 6157 (18-19). 

To safely de-energize the line, the circuit breaker controlling the line would have 

to be located and activated, effectively cutting electricity flow through the line.  

V21 6157 (20); V20 5797 (87).  

Since shutting off the entire floor’s current was not on the radar, Miller and 

Nipper took a more directed approach.  Industry standard for such procedures is to 

visually identify the label or circuit number on the outside cover of the junction 

box, go to the circuit panel breaker board (here, located in a separate room), and 

																																																								
2  Miller’s ultimate injuries have left him unable to speak or communicate in 
any meaningful fashion, so accounts of the incident are from others.   
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find the matching numbered circuit breaker and turn it off.  At that point, the 

“break” would be engaged, cutting off electricity to the line and junction box.  

What Miller saw was straightforward: the junction box cover plate was quite 

clearly marked as controlled by Circuit 15 in breaker panel SP4: 

 

V26 7446; V21 6157-58 (21-22). And that certainly made sense, as the circuit 

breaker control room contained an identically-labeled set of breakers. V26 7447 

(breaker schedule for “Lighting panel SP4”).  The circuit breaker panel schedule, 

located immediately below the panel itself, confirmed that SP4 15 was a live 

circuit (the “break/conference” area) controlled by the corresponding breaker.   
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V26 7448; V27 7686. 

Miller here climbed a ladder, identified the circuit breaker control label, and 

then went to the circuit breaker room and flipped SP4 15. V21 6157-58 (19-23). 

Returning to the work area, Miller told his co-worker that he had shut off the 

circuit breaker, closed and locked the breaker panel door, and closed the electrical 

control room door.  V21 6157-58 (22-23), 6167 (59). 

 Based on Miller’s actions, Nipper then ascended the work ladder and began 

to unscrew a wire nut from wires leading to the junction box when he thought he 

felt a shock.  He climbed back down the ladder and told Miller that he had been 

“hit” and that the “circuit wasn’t off.”  V21 6158 (24), 6164 (49), 6165 (52-53). 

Miller reaffirmed that the circuit was off, because he “had turned it off” – a 

position in which Miller was “positive.”  V21 6158 (24-25), 6165 (52-53). At that 
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point, Miller informed Nipper that he would inspect the area “to see what had hit” 

Nipper, as the question was an open one. V21 6158 (25).  

 After a very short period of time – thirty seconds or so – Miller called down 

to Nipper and told his co-worker “a neutral had got” him (that is, a neutral wire 

instead of the main circuit line).  V21 6159 (26, 28), 6170 (73), 6171-72 (77-78) 

V25 7265 (30) & 7308 (Exh. 5).  To have determined that a neutral wire or other 

conductor was the source of Nipper’s “hit,” Miller would have had to have utilized 

a voltage meter or a “Tic Tracer.”  V27 7685-87, 7775; V20 5746-47 (54-57).3  Put 

slightly differently, determining whether a neutral wire or another source had been 

the source of live current that “hit” Nipper would invariably have required 

someone to ascend the ladder with the proper hand tools to determine the location 

of a line carrying current.  V20 5745 (52), 5757 (100); V25 7287 (116-17). 

At the same time as he informed Nipper of his findings, Miller was hit with 

a tremendous surge of electricity that necessitated Nipper and others kicking the 

ladder from under Miller, to break the circuit of electricity through his body. V21 

																																																								
3  A “tic tracer” (sometimes identified in the record as a voltage meter) was 
required equipment for Miller.  V25 7264 (25-26).  In his over a year with his 
company, Miller was never disciplined or otherwise criticized for having the 
incorrect, or not having the correct, equipment. 
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6159 (26-28), 6171 (77). When asked whether Miller knew the circuit was 

energized before climbing the ladder, Nipper straightforwardly explained “[h]e 

didn’t have the evidence.”  V21 6165 (51-53) (emphasis added).   

 Neither Nipper nor Miller “had the evidence” as to what really happened.   

In reality, the junction box was mislabeled. The box cover indicated that the circuit 

was controlled by breaker SP4 15, but the circuit was actually SP4 13.  Worse, the 

circuit breaker panel schedule itself was also wrong, as it had Circuit 13 labeled as 

a “Spare” circuit that was not in use.  V26 7448; V27 7686.  There is no dispute 

that only the named Defendants could have mislabeled the box; the record below 

was completely devoid of evidence that Miller (or Nipper, for that matter) knew 

anything about those two errors.   

 Though this appeal is primarily about what Justin Miller knew and when he 

knew it, the events immediately after the electrocution bear some pause.  After 

Miller was electrocuted and medical personnel were summoned, site foreperson 

Bobby Darnell entered the electrical room where the circuit breakers were and, 

upon exiting, told Nipper that the circuit that injured Miller was mislabeled.  V21 

6159 (27-28), 6167-68 (60-63). Darnell repeated to multiple personnel on scene 

that the electrical circuit was incorrectly labeled and identified.  V21 6167-68 (60-
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62). Mislabeling a panel schedule, with its obvious implications for safety, is a 

violation of the industry standard of care.  V25 7125 (72:1-25).   

Those findings and conclusions were soon confirmed by Turner Properties 

personnel.  Responding to the incident were James “Tex” Walters, the Director of 

Facility Operations, along with electricians Randy Duke and Tommy Byrd. V22 

6249-50 (68-71);V20 5858(42-43). Walters, the senior Turner representative on the 

scene at that point, ordered the others to “safe it off,” an informal code to shut 

down the energized junction box, cap any exposed wires, and then re-energize the 

circuit. V22 6250 (70-72). Byrd climbed a ladder to determine which circuit it 

actually was that powered the junction box.  He remained there atop the ladder 

while Duke went down the hall to the electrical room to the circuit breaker box.  

V20 5860-61 (54-58); V20 5726-27 (33-37).  One by one, Duke began shutting off 

the circuit breakers; Byrd would then test the junction box for current.  V20 5860 

(57); V20 5727 (35-36). If the junction remained energized, Duke would flip 

another breaker.  Id. By this process of elimination, Duke confirmed that the circuit 

breaker controlling current to the junction box labeled SP4 15 was, in fact, SP4 13, 

which itself was mislabeled on the breaker panel as a “Spare.”  V20 5861 (58); 

5863 (67).  Thus the junction box cover and the breaker panel schedule were 
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mislabeled, meaning “the circuit Justin Miller was working on was mislabeled.”  

V20 5863(67-68).  Duke made those conclusions clear to other Turner electricians 

onsite on the day of the incident, as well as his superiors then and thereafter.  V20 

5864 (70:21 - 72:18). 

Based upon that conclusion, Duke used a pen to strike out the reference to 

“Spare” on the panel schedule for Circuit 13 and corrected it to indicate “east 

conference” – the office where Miller was working and injured.   

 

V20 5861-62 (60-63); & internal Exh. 12.4 

																																																								
4  Notably, that was not the first time such a potentially egregious error had 
been discovered; electricians Byrd and Duke had previously found other 
mislabeled electrical circuits on Turner’s campus.  V20 5724 (22-23); V20 5853 
(26-27). Evidence from other Turner maintenance staff, including maintenance 
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Immediately after the incident, the Turner Defendants’ security personnel 

intervened and ordered all construction crews to leave the scene.  V21 5999-6000 

(77-78); V20 5866 (80-81).  Jan Hoover, the Project Manger for the site, soon 

ordered that caution tape and a “Do Not Enter” sign be placed over the office entry 

doors.  V21 5999-6000 (77-79).  Hours later, Hoover took a handful of very blurry 

photographs of the junction box and circuit breaker panel, well after Duke, Byrd 

and others had materially altered the condition of both the box and breaker panel.  

V21 6000 (80), 6004 (94), 6013 (131).  Hoover also soon informed the general 

contracting firm, and Turner Properties brass, to “[p]lease make sure the room is 

secured for no access.”  V21 6009 (116); V29 8516.   

For two weeks, no one except Turner personnel were allowed to enter the 

scene, effectively stunting any investigation of the incident.  V20 5743-44 (41-47) 

(“Gallagher was not allowed to go back in, say, the day of the incident or . . . 

within a short time frame after to determine exactly what happened”); V25 7265 

(32), 7273 (64); V20 5790 (57-58), 5801 (102-03).5  That did not prevent the 

																																																																																																																																																																																			
manager Keith Turner, revealed prior knowledge of yet more mislabeled circuits 
on the property.  V23 6522-23 (21-22). 
5  In fact, Gallagher, Miller’s employer, did not perform any investigation 
because the Turner Defendants were supposedly doing so.  V25 7273 (64:9-17). 
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“mislabeling” rumors from making the rounds, as to all involved.  V20 5740 (30-

31). (“[I]t was talked about by everybody.”).   

Nearly three weeks later, work on the project resumed, including the 

junction box where Miller was electrocuted (which, at the risk of being obvious, 

would require correctly identifying the appropriate circuit breaker to disable 

current to the circuit).  V20 5802 (105-06). The delay seemed unnecessary, as 

determining what electrocuted Miller, and what circuit breaker might have been 

involved, should have taken minutes, not weeks.  CV20 5744 (46-47) (estimating 

10 or 15 minutes to determine the relevant details).  The puzzling nature of the 

delay was compounded by the Turner Defendants’ complete lack of effort to 

determine what actually happened to cause the incident: 

Q: Well, Gallagher and [the general contractor] were prevented 
from doing any work or doing anything at the scene for some 
period of time, correct? 

 
 A: That is correct. 
 

Q: And, during that time, the Turner Defendants did not do 
anything to figure out exactly what Mr. Miller came in contact 
with; is that correct? 

 
A: We did not. 
 

V32 9250 (30:18-25) (30(b)(6) testimony). 
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When the project was complete, Gallagher employees completed “as built” 

drawings for the office to memorialize the electrical configuration that existed.  

V20 5785 (39).  Those drawings, perhaps unsurprisingly, confirmed that the 

junction box involved in Miler’s injury was controlled by Circuit 13, and not 

Circuit 15.  V20 5788 (52), 5790 (58-59). To assist in future work involving the 

junction box, the outside cover originally labeled SP4 15 was merely flipped over, 

and relabeled “SP4 13”:  

 

 

V20 5748 (63), V20 5817 (166), V26 7449.  
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B. The Relevant Procedural Posture 

Miller’s lawsuit followed, along with truly extensive discovery.  Part of the 

record includes the Affidavit and Deposition of Leonard Greene, an expert in 

electrical engineering, electrical systems, and investigation of electrocution 

accidents.  E.g., V26 7450-59. Most pertinently to the errors enumerated here, 

Greene testified that Miller conformed with industry and expected standards for 

electrical workers approaching a potentially live juncture box.   

Specifically, Greene explained that Miller took the required steps to de-

energize the junction box: determining all possible sources of current; reviewing 

the box cover to identify the corollary circuit breaker; and locating and activating 

the governing breaker.  V26 7450-59, ¶¶ 11, 14, 17, 28; V27 7682-85, 7689-90 

(“standard of practice” “common throughout the industry” is “if an attempt has 

been made to de-energize the circuit and you have in the past found that method 

successful, then I know from my own experience in understanding human 

behavior, frequently an electrician will start working without testing”), 7775-79, 

7793. Greene also explained that after Nipper was “hit” atop the ladder, Miller had 

a duty to investigate to determine the actual state of affairs, as well as determine if 
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there were alternative sources of current (besides the “shut off” circuit) that might 

need to be addressed. V27 7706. 

Simply because Nipper received a shock did not mean the attempted de-

energizing of the circuit had failed (or that he knew the attempt to de-energize the 

line had failed), since there were other possible sources of electrical current that 

might have been the source of a shock.   

[I]f I had sent someone up the ladder, I had turned off the circuit breaker and 
they told me they got a shock, I would believe them that they got a shock, 
but I would believe also that I had turned off the power. I would want to go 
up and see if there’s another circuit that might be feeding that box or if there 
was another live conductor in the area that he could have come in contact 
with. 
 

V27 7781:12-19, 7777-79 (when encountering an unexpected energized source, 

electrician should determine the existence and voltage of the source, to better to 

determine the best method to shut down any secondary or other energy source); 

7793:11-20 (ambiguous situation required ascent of ladder to determine situation); 

V25 7287 (117-18) (same).6   

																																																								
6  Greene, following a site visit and inspection years after the incident, also 
opined that the wiring for Circuits 13 and 15 had been tampered with in that the 
wiring that went to Circuit 13 on the day Miller was injured was subsequently 
moved to Circuit 15 to make it appear that the Circuit was never mislabeled in the 
first place.  V27 7717-18. 
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Divisions appeared during the litigation as to which of the several 

Defendants/Appellees were responsible for the circuit installation and labeling.  

Turner, via corporate representative, pointed the finger at Inglett & Stubbs, the 

entity responsible for wiring and labeling during the initial construction of the 

building.  V32 9251-52 (37-38).  More specifically, the Turner Defendants testified 

that no changes were made between the original construction of the building and 

Miller’s injury.  V32 9252 (38-39).  If that is true, then Inglett and Stubbs 

mislabeled the junction box and circuit breaker when they did the original 

installation.  That said, the record also reflects evidence that even if that were the 

case, the Turner Defendants were obligated to confirm the accuracy of all panel 

schedules and circuit breakers at the time of the building’s initial occupancy; 

annually; or at any time following changes or modifications to the electrical 

systems.  V27 7713-14, 7720, 7730, 7734-36, 7758. 

Those disputes and others manifested in each Defendant seeking summary 

judgment on a variety of grounds, including first-year Torts favorites (1) failure to 

exercise due care as a matter of law; (2) assumption of the risk; (3) Miller’s equal 

or superior knowledge of the hazard; and (4) unique to Turner, lack of control over 
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the premises.  V18 5193 – 5281 (Turner MSJ); V23 6722-71 (Inglett).7  Miller 

opposed those Motions, preserving the arguments he now raises in this Court.  V26 

7466-7544 (Opposition to Turner MSJ); V26 7561-7626 (Inglett). 

Ultimately the trial court granted each of the Defendants’ Motions in a bit of 

a hodgepodge manner, drawing from aspects of each of the raised grounds.  

Under the above cases, Plaintiff’s actions in disregarding Mr. Nipper’s 
warning and proceeding to work on a line that he had reason to believe was 
live were the sole proximate cause of his injuries. Moreover, while Plaintiff 
has argued that the circuit was mislabeled, Plaintiff’s decision to ascend the 
ladder and continue working without confirming that the line was de-
energized renders immaterial any contention that the circuit was mislabeled.  
 

V31 9051. Whether characterized as proximate cause, sole proximate cause, failure 

to exercise due care, or another label, the trial court improperly credited and 

weighed the evidence at summary judgment, when material disputes of fact 

demanded a jury’s resolution of the differing takes on the available proof.   

II. ENUMERATIONS OF ERROR 
 
 The trial court erred, most generally, in granting the Defendants’ Motions 

for Summary Judgment.  Broken out, the trial court improperly construed the 

																																																								
7  In separate briefing below, defendant Leapley Construction sought and 
received summary judgment, based upon the worker’s compensation bar.  Miller 
does not challenge that ruling as part of this appeal 
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evidence in Defendants’ favor (or at least, failed to credit Plaintiff’s evidence).  

Secondly, the trial court improperly rejected Plaintiff’s expert opinion evidence as 

to Miller’s compliance with the standard of care under the circumstances.8   

III.  ARGUMENT AND CITATION TO AUTHORITIES 
 

A. The Governing Standard of Review 
 

Appeals from a grant of summary judgment are reviewed de novo, which 

means that the traditional summary judgment framework is in play.  As such, trial 

and appellate courts are obliged to “view the pleadings and evidence in the light 

most favorable to the nonmoving party, accept the credibility of the evidence upon 

which the nonmoving party relies, afford that evidence as much weight as it 

reasonably can bear, and to the extent that the moving party points to conflicting 

evidence, discredit that evidence for purposes of the motion.” Sanders v. Riley, 

296 Ga. 693, 700 n.5 (2015) (internal punctuation omitted; emphasis added); 

Layfield v. Dep’t of Transportation, 280 Ga. 848, 850 (2006) (“Furthermore, while 

a movant’s evidence is to be carefully scrutinized, a respondent’s evidence is to be 

treated with indulgence.”) (internal citations omitted). 

																																																								
8  Plaintiff preserved these enumerations of error in the extensive summary 
judgment briefing at the trial court level, as noted. 
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Given the importance of a jury’s ultimate decision on disputed facts, 

summary judgment is (and should be) a high hurdle, and especially so in tort cases 

like this one.  “Negligence is not susceptible to summary adjudication except 

where the evidence is plain, palpable, and indisputable that the respondent cannot 

present any slight evidence on each essential element of the action in rebuttal to 

create a jury issue.” Hite v. Anderson, 284 Ga. App. 156, 159 (2007) (emphasis 

added); Ontario Sewing Mach. Co. v. Smith, 275 Ga. 683, 687 (2002) (same 

principle).  Given those legal guidelines, the trial court’s weighing and parsing of 

the evidence was erroneous. 

B. The Trial Court Incorrectly Weighed and Interpreted the Evidence 

What is “plain” in proximate cause disputes comprises two distinct 

considerations: 

Proximate cause is always to be determined on the facts of each case upon 
mixed considerations of logic, common sense, justice, policy and precedent. 
[W]hether proximate cause exists in a given case is a mixed question of law 
and fact. It requires both fact-finding in the “what happened” sense, and an 
evaluation of whether the facts measure up to the legal standard set by 
precedent. Ordinarily, both determinations are most appropriately made by a 
jury upon appropriate instructions from the judge. The decision may be 
made by the trial judge or appellate court only if reasonable persons could 
not differ as to both the relevant facts and the evaluative application of 
legal standards to the facts. 
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Atlanta Affordable Hous. Fund L.P. v. Brown, 253 Ga. App. 286, 288 (2002) 

(emphasis added). Here, there are factual disputes (particularly involving Miller’s 

own actions) and different potential outcomes on the applications of those facts.  

 Here, the trial court relied upon a line of cases9 for the proposition that 

“[w]hen one is injured by electricity while working near power lines that are 

known to be energized, it is clear that a plaintiff is unable to establish that a 

defendant had knowledge of the hazard that is superior to his own.”  V31 9049-50 

(emphasis added). To be fair, the trial court did cite to a contrary line of authority 

recognizing that “summary judgment is inappropriately granted where the Plaintiff 

was either unaware that electrical lines were nearby or was unsure whether the 

line was energized.”  V31 9050 (emphasis added).10   

 Construing this record as closer to the former line of authority, the trial court 

granted summary judgment: 

Under the above cases, Plaintiff’s actions in disregarding Mr. Nipper’s 
warning and proceeding to work on a line that he had reason to believe was 
live were the sole proximate cause of his injuries.  Moreover, while Plaintiff 

																																																								
9  See V31 9050-51 (citing S. Orchard Supply v. Boyer, 221 Ga. App. 626 
(1996), Callaway v. Crown Crafts, Inc., 223 Ga. App. 297 (1996), and Leonardson 
v. Ga. Power Co., 210 Ga. App. 574 (1993)).   
10  The Order referred to Bossard v. Atlanta N’hood Dev. P’Ship, Inc., 254 Ga. 
App 799 (2002) and Williams v. NICO Indus., 157 Ga. App. 814 (1981). 
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has argued that the circuit was mislabeled, Plaintiff’s decision to ascend the 
ladder and continue working without confirming that the line was de-
energized renders immaterial any contention that the circuit was mislabeled. 

 
V31 9051 (emphasis added).  That conclusion ignored substantial record evidence 

as to Miller’s very purposes and actions in ascending the ladder.  For one, there is 

no record evidence that Miller “ignored a warning” so that he could “continue 

working.”  Instead, and certainly as must be construed as summary judgment, the 

evidence was that Miller believed in his own mind – was “positive” that he has cut 

off the electricity to the junction box, since he had activated the correct breaker 

associated with the circuit.  E.g., V21 6158 (23-25).  The trial court’s takeaway – 

that Miller continued working, regardless of the “known” danger – flatly ignores 

the only eyewitness testimony on the point: 

Q: All right. And then [Miller] – After he told you that he had turned the 
circuit breaker off, then what did he say or do? 

 
 A: He went up to see what  --- [objection ] – what had hit me. 
 
 Q: And that’s what he told you he was going to do? 
 
 A: Yes, sir. 
 

Q: Did he say – Did he say that he was going up there to complete the 
work? 

 
 A: No. 
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 Q: Or did he say he was going up there to do any work of any kind? 
 
 A: No. [Objection] 
 
 Q: All he said is that he was going to go up there and see – 
 
 A: -- what hit me. [Comment]. He was going up to see what hit me. 
 

Q: Okay. So I want to cover that again.  He didn’t tell you he was going 
up there to finish the project or do any work? 

 
A: No, sir. [Objection]. 
 
Q: All right. What happened after that? Did Justin go up the ladder? 
 
A: Yes, sir. 
 
Q: And then what happened? 
 
A: He told me that a neutral had got me. And just instantly his knees 

buckled on him . . . 
 
V21 6158-59 (25:10 – 26:22) (emphasis added).   

To emphasize the point, Nipper explained that Miller’s entire assessment of 

the situation lasted only seconds, and was not part of some effort to continue 

working in the face of a known danger: 

Q: I’m sure you didn’t time it out how long Justin was up there when he 
went up the ladder. I want you to re-cover that with you a little bit. So 
he goes – Justin went up the ladder. And can you estimate how long 
he was up there before he got shocked? 
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A: A very short time, very short. He was just up there long enough to say 

I got hit with a neutral, and then I seen his knees buckle. Less than a 
minute, maybe thirty seconds or so. 

 
Q: Okay. And when he – Was he up there long enough to do any work up 

there? 
 
A: No, sir. 
 

V21 6159 (28:14-25), 6162 (38-39) (“He didn’t say nothing about he was going up 

to work.  He was just going to see what got a hold of me”; “He was going up to see 

what shocked me. He didn’t go up to work. He went up to see what had got a hold 

of me.”).  Far from an oblivious or careless worker determined to plow through a 

known danger, Miller was attempting to assess alternative sources of any danger, 

since he was “positive” ‘the correct circuit breaker had been activated.11  The trial 

																																																								
11  That makes all the difference as compared to the plaintiffs in Boyer, 221 Ga. 
App. at 626, who were taking actions known to be dangerous, but not keeping a 
lookout when a highly-conductive metal pipe was being raised near knowingly-
energized power lines.  So to these facts are different than those of Callaway 
(which aside from being nonprecedential given Judge Beasley’s special 
concurrence), where a worker continued to assume the risk of working around a 
live wire by lowering a metal gutter near those lines.  223 Ga. App. at 298. Finally, 
Leonardson is no greater help, since that case, too, involved an admission of 
negligence (and unsurprisingly so, since the plaintiff admitted knowledge of the 
dangers, and that no efforts were made to de-energize the live line in the vicinity of 
his work space).  N. Ga. EMC v. Webb, 246 Ga. App. 316, 320 (2000) 
(distinguishing Leonardson on admitted liability grounds).  Just as importantly, 
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court’s contrary read on the evidence hardly grants the necessary “indulgence” 

given that evidence at summary judgment.12 

And legally, the trial court’s conclusion that Miller was the sole proximate 

cause of his injuries appears to mean that the basis for decision was Miller’s 

alleged “failure to use ordinary care for his own safety.”  See, e.g., Webb, 246 Ga. 

App. at 319; accord V31 9051 (citing cases “in determining whether the Plaintiff 

exercised due care as a matter of law”).   

Generally, of course, questions of contributory negligence and proximate 

cause are for the jury.  Here, there is direct evidence as to Miller’s compliance with 

the standard of care – that is, the reasonability of his actions when confronting a 

potentially energized line.  V26 7454-59 ¶¶ 11, 14, 17, 28; V27 7682-85, 7689-90. 

In the situation presented him, there is a clash of evidence as to what Miller 

supposedly did and did not do wrong.  There is record evidence to support the 

argument that Miller was positive about switching the circuit breaker that matched 

																																																																																																																																																																																			
none of those decisions involved some pinpoint act of alleged negligence like the 
mislabeling at issue here. 
12  Tellingly, after the litigation ensued, the Turner Defendants prepared a draft 
Affidavit for Nipper’s execution.  The Affidavit was riddled with overreaches as to 
Miller’s purported actions, which forced Nipper to call out the errors in his 
deposition.  V21 6162 (38-39).   
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the label on the junction box, as the standard of care required.  And even after 

Nipper complained of a shock, Miller acted to assess and determine the existence 

and source of that potential danger; there is nothing unreasonable about that, and 

hardly sufficient to proclaim Miller’s actions the sole source of his injuries.  

Simply because Miller was in the electrical trade does not mean that every task he 

undertook was essentially a concession of strict comparative liability.  Webb, 246 

Ga. App. at 319-20 (jury questions as to contributory negligence when plaintiffs 

“experienced linemen . . . aware of the risk of electric shock when working” were 

injured on the job). 

The evidence further revealed that the only way Miller could have 

determined if the “neutral” had been the source of Nipper’s shock would be to 

utilize a tool designed to determine the existence of a live line (a “tic tracer” or 

voltage meter) – hardly the type of reckless approach that would paint Miller as the 

responsible party as a matter of law.  E.g., V27 7775.  Instead, the mislabeling 

obviously played a role and likely the predominant one.  The evidence construed in 

Miller’s favor was that the junction box was mislabeled, as was the breaker 

Chapter 6 
35 of 43



	

schedule, causing Miller to activate the incorrect breaker.13 V27 7694 (entitled to 

rely on circuit schedules in commercial properties, given the more rigorous 

standards involved).  When Nipper was “hit,” Miller – based upon his “positive” 

belief that the circuit was de-energized – did what was, according to Plaintiff’s 

expert, reasonable under the circumstances.  V27 7778-79 (investigation of 

possible alternative sources of current was necessary), 7781, 7793 (must identify 

energy source, before efforts to shut down source can occur); 7794 (same). 

Given the strong evidence of mislabeling (confirmed by contemporaneous 

testing by Turner employees, and memorialized in as-built drawings), a jury could 

easily conclude that the deviation from the standard of care created a foreseeable 

danger that someone would be electrocuted, based upon the misidentification.  A 

jury could also conclude that if the Defendants had originally labeled the circuits 

correctly, or done so as part of an inspection that industry standard commanded, 

then there never would have been an incident in the first place (really, it is hard to 

imagine a scenario in which the mislabeling would not be a cause in fact, and 

proximate cause, of Miller’s injuries). 

																																																								
13  That Nipper did not test the line before starting his labors is of no relevancy 
as to Miller’s potential negligence. 
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Particularly puzzling (and incorrect) is the trial court’s conclusion that the 

extensive mislabeling evidence was “immaterial” given “Plaintiff’s decision to 

ascend the ladder and continue working without confirming that the line was de-

energized.”  V31 9051.  For one, Miller ascended the ladder (believing he had 

turned off the circuit) to assess for other possible dangers, not to “continue 

working” in the face of a live line.  Second, the court’s conclusion is something of 

a non sequitur, as the reason Miller ascended the ladder in the first place is 

because the mislabeling of the junction box and panel schedule, which rendered 

the situation out of the ordinary.  Miller, once he learned that Nipper was “hit,” had 

duties to investigate – after all, that would be the only way to assess for hidden, 

unknown dangers.14 E.g., V25 7278 (81-82) (even after Nipper was shocked, a 

necessary step would be going up ladder to determine if line or other conductor 

was energized). There is nothing negligent about ascending the ladder after 

Nipper’s complaint to see what was going on. V21 6160 (32-33) (if Circuit 15’s 

																																																								
14  That is no mere lawyer’s claim as to what had to happen next – that is what 
the Turner Defendants did when they arrived at the scene in the immediate 
aftermath of Miller’s electrocution.  To “safe off” the circuit, a Turner electrician 
ascended the ladder and checked the circuit for current, remaining there while 
another electrician went to the breaker room to methodically switch breaker after 
breaker, in an effort to determine which circuit powered the junction box.  V20 
5860-61 (54-58); V20 5726 (31-32). 
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breaker was “off,” then next investigatory step would be to go up and test for 

current).  That is what Miller did, and a jury should determine whether that was so 

outside the available range of reasonable options that his claims are barred – not 

the trial court, and not this Court.  

C. The Trial Court Erroneously Discredited Expert Testimony from 
Leonard Greene 

 
The trial court’s treatment of the expert opinion evidence was also 

erroneous.  In toto, the trial court disregarded dozens of pages of opinion evidence 

as to the propriety of Miller’s actions as measured by industry standards by 

concluding that: 

Plaintiff has advanced the expert testimony of Leonard Greene who 
contends that Plaintiff exercised due care for his own safety by taking 
appropriate steps to de-energize the circuit before beginning work. Greene 
also opines that Plaintiff reasonably relied on the labeling of the circuit and 
proceeded under the reasonable belief that the line was not energized. 
However, Mr. Green also acknowledges in his deposition that Plaintiff 
should have known something was wrong based upon the shock experienced 
by Mr. Nipper and that Plaintiff therefore knew that the line could be 
energized (Greene deposition, page 48-49). Mr. Greene’s testimony 
therefore fails to create a question of fact and confirms the proximate 
causation of Plaintiff’s actions. 
 

V31 9051.  Though not perfectly clear, it appears that the trial court “canceled out” 

the differing portions of Greene’s expert opinions.  If that was the analytical path 
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followed, it was an erroneous one, since the so-called “Prophecy Rule” does not 

apply to expert testimony.  Thompson v. Ezor, 272 Ga. 849, 853 (2000) (“[T]he 

self-contradictory testimony rule of Prophecy Corp. v. Charles Rossignol, Inc.,[] 

does not apply to the testimony of a non-party expert witness.”).   

Moreover, if that was not the ultimate rationale, the other record evidence 

created issues of fact as to Miller’s actions, and the cause of his injuries.  The trial 

court seemingly overlooked the follow-on testimony that Greene provided: that 

even if Miller should have been put on alert by Nipper’s claim of a “hit,” that his 

actions still were proper (i.e., non-negligent):  

Q: [ ] Miller knew what he had done or not done to deenergize the wires, 
and he knew that there was something up there that was energized, 
because Nipper had gotten shocked. . . . Would you agree with that? 

 
A: I would say that Miller knew something was wrong, because Nipper 

should not have gotten shocked.  And if he takes Nipper’s word at 
face value, he realizes that something’s wrong and feels a duty to 
figure out what it is. 

 
V27 7709 (48:18-23).  That testimony, relied on by the trial court in its dispositive 

Order, was followed by several discussions of why Miller’s actions met the 

prevailing standard of care.  7707:22 – 7708:12 (after realizing that Nipper was 

shocked “I think your assumption is that yes, it’s energized, but I have to check it 
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out and see what’s going on.”); 77778-79 (confirmation of current’s existence and 

source was necessary to ultimately de-energize circuit), 7781, 7793 (must identify 

energy source, before efforts to shut down source can occur); 7794 (same). 

The evidence was that Miller had a range of options available to him, after 

learning of Nipper’s “hit,” thus raising a classic jury question as to whether his 

chosen path was contained in that reasonable range of options.  Accord V27 

7710:22 – 7712:6 (outlining range of available options), 7805-07 (same).  

To be clear, Greene’s testimony is alone enough to create a material issue of 

fact.  “[E]ven though summary judgment may not be granted to a plaintiff based 

solely upon opinion evidence . . . opinion evidence presented by the respondent to 

a motion is sufficient to create a jury issue.” Brookview Holdings, LLC v. Suarez, 

285 Ga. App. 90, 96 (2007) (internal citations omitted).  While his opinions are 

obviously subject to cross-examination, the trial court was not free to disregard the 

import of his opinions regarding Miller’s actions, or the implications of the 

Defendants’ mislabeling of Circuit 13 and failure to remedy that oversight. 

CONCLUSION 

This case is a sparking example of why questions of reasonability are almost 

always reserved for the collective experiential knowledge of a jury.  Miller 
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unquestionably did what many in his circumstance would do, in identifying the 

Circuit apparently controlling the junction box that was the subject of his work.  

He then activated the matching breaker, and returned to find his coworker initiating 

the job they both were assigned.  When questions arose about whether other 

sources of current might be in play, Miller sought to investigate – and nothing 

more (and certainly not to “continue working” as the court concluded in 

shoehorning this matter into the existing caselaw).  The trial court’s attribution of 

more ignorance, more carelessness, and more wrongdoing than the record would 

support was error.  Given the evidence available, and the governing summary 

judgment standards, the grant of the Defendants’ Motions was incorrect.  Miller 

asks that this Court reverse and remand for trial. 

Respectfully submitted this 11th day of May, 2016. 
 
 
 
 

/s/ Darren Summerville 
Darren Summerville 

Georgia Bar No. 691978 
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Respectfully submitted this 11th day of May, 2016.  
 

/s/ Darren Summerville  
Darren Summerville  

Georgia Bar No. 691978 
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EFFECTIVE ORAL ADVOCACY 

This paper addresses how to prepare for appellate oral argument.  It is, to a great degree, 

not specific to the appellate courts of Georgia.  Instead, the suggestions apply to appellate oral 

argument in any court (and to a great degree to oral arguments in trial courts as well). 

In assisting our associates to prepare for their first appellate oral argument, I have 

developed a ten-step process.  I have unimaginatively labeled those steps “The Ten 

Commandments of Preparing for Oral Argument.”  Each of the Ten Commandments is explained 

below.  Although some are primarily directed towards the attorney preparing for his or her first 

appellate oral argument, others would be helpful to attorneys with some appellate experience 

preparing for a first argument in the appellate courts of Georgia.  Hopefully, even the more 

experienced Georgia appellate lawyers will find something of worth in the Ten Commandments. 

THE TEN COMMANDMENTS OF PREPARING FOR ORAL ARGUMENT 
 
1. Know Your Court 
2. Know Your Judges or Justices 

3. Know Your Material 
4. Know Your Technology 

5. Know Yourself  
6. Organize Your Time  

7. Prepare for Questions  
8. Practice 

9. Remove Unnecessary Words 
10. Practice Again 
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1. Know Your Court 

Proper preparation for oral argument requires a thorough knowledge of the rules and 

procedures, as well as the customs, of the court in which the argument will occur.  To avoid 

embarrassing or harmful moments, understanding sign-in, timing, sequence of arguments, modes 

of address, norms of dress and decorum are crucial.  Even knowing in advance of the day of 

argument where to park and how to find the courtroom is important.1  A thorough understanding 

of these matters will not only avoid unfortunate missteps:  it will increase your confidence level 

going into the argument. 

The first step in this process is to read the court rules governing oral argument.  The 

second step is to attend and observe oral arguments in that court in advance of your own 

argument.  Finally, discuss with practitioners experienced in that court any peculiarities with 

which they are familiar. 

2. Know Your Judges or Justices 

In addition to understanding the court in which you are preparing to argue, it is important 

to become familiar with the individual judges or justices before whom you will be arguing.  In 

the Supreme Court of Georgia, in the absence of a recusal, it is the same seven justices for each 

argument.  In the Court of Appeals, you receive the identity of panel members upon docketing 

                                                
1 The Courtrooms of both the Supreme Court and the Court of Appeals are located on the Sixth 
Floor of the State Judicial Building at 40 Mitchell Street, Atlanta, Georgia 30334.  If you look up 
the address of the Court of Appeals online, it will come up as 47 Trinity Avenue S.W., Suite 501, 
Atlanta, GA 30334.  That is the address of the Court of Appeals Clerk’s office, which is in a 
different building than the courtroom.  Similarly, if you look up the address of the Supreme 
Court, it will come up as 244 Washington Street, Room 572, State Office Annex Building, 
Atlanta, Georgia 30334.  That is the address of the Supreme Court Clerk’s office, which is in a 
different building from the courtroom.  Don’t go to the Clerk’s office for your oral argument! 
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(quite different from the federal practice of disclosing the panel members shortly before 

argument). 

You should learn the professional background of each judge.  For example, if the 

appellate judge was a trial judge, that can influence her understanding of jury dynamics, trial 

procedures and the importance of the harmless error doctrine in a way that may not be shared by 

appellate judges with no experience on the trial bench.  If your appellate judge was a legislator, 

again they bring a different set of experiences and viewpoints to the appellate bench.  They may 

exhibit either greater or less deference to the General Assembly.  The substantive law areas in 

which the appellate judge practiced are also important to know.  A judge who has practiced 

extensively in the subject matter at issue in your case may have preconceived ideas arising out of 

their experience that either need to be addressed or taken advantage of.  Certainly they will 

understand the vocabulary and be more familiar with the concepts. 

It is also important to locate and read opinions that the judges on your panel have written 

on the issues in your case.  Of course, in the Supreme Court, that would include every recent 

Supreme Court opinion on point, which you should have read anyway.2  But in the Court of 

Appeals, it is important to read what each judge on the panel has written on point.  This should 

actually occur long before oral argument, in drafting the brief.  To the extent possible, it can be 

useful to rely on cases written by your panel members for every disputed legal issue in the case.  

Judges, like everyone else, like to be quoted and relied upon, and are more likely to accept a 

legal principal that you show them they have accepted before.  They also don’t want to be 

perceived as being inconsistent. 
                                                
2 See Commandment 3, below. 
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The practice of relying as much as possible on opinions written by your panel members 

can be helpful both in the briefs and at oral argument. 

3. Know Your Material 

This commandment may be the most self-evident.  It is absolutely crucial that you master 

the trial record in your case.  You should know where in the record key evidence was tendered, 

admitted or excluded.  You should know which witness or document proved (or disproved) the 

elements of the claim.  You should know where the arguments you advance on appeal were 

preserved below.  

It is also crucial that you master the substantive and procedural law controlling the issues 

on appeal.  You should know the controlling statutes and be familiar with the most important 

cases.  This includes not only the law supporting your position, but also that supporting your 

opponent.  You should study not only the appellate briefs, but also trial court briefs.  Because of 

draconian page limitations in the appellate courts, you may find a lot more law with which you 

should be familiar by reading their summary judgment or new trial briefs from the trial court. 

4. Know Your Technology 

The Georgia appellate courtrooms are both equipped with media presentation technology.  

There are document cameras built-in to the podiums, and the podiums are equipped for 

connection to a laptop with PowerPoint or other presentation software.  There is a VCR and a 

DVD player.  All of these devices allow presentation on monitors built into the bench (and onto 

each counsel table). 
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If you intend to use any of the courtroom technology, it is important that you familiarize 

yourself with it in advance.3  You should try your presentation on the actual equipment.  Make 

sure it works.  Make sure you can integrate it smoothly into your presentation.4  The courts do 

not allow extra time for loading, booting-up, focusing or de-bugging the equipment or your 

presentation.  The clerk’s offices for both courts are extremely accommodating to allow 

attorneys into the courtrooms on non-argument days and to assist you in working with the 

equipment.  Take advantage of that generosity and try out the equipment before the day of your 

argument.  The equipment is also available for the 30 minutes prior to the start of each argument 

calendar.5  

5. Know Yourself  

In preparing for your first oral argument, it is of immense value to attend oral arguments 

and watch others argue.  The Supreme Court of Georgia actually has recent arguments available 

online.6  In particular, it is helpful to watch experienced and expert appellate advocates argue 

cases.  You can learn much from their style and technique. 

At the same time, it is a mistake to attempt to copy the argument style of even the most 

accomplished oral advocate.  The argument style of experienced advocates is generally 

something that has developed and evolved over years, if not decades.  It may evidence personal 
                                                
3 See Commandments 9 and 10.  
 
4 “It is important to note that media presentations will neither extend the time allotted for oral 
argument, nor will they be allowed to detract from the dignity of the Court’s proceedings.” 
https://www.gasupreme.us/event-directory/ .	  
5 Id. 
 
6 https://www.gasupreme.us/court-information/oral-arguments/ 
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familiarity with the judges or justices.  It may depend upon years of established credibility.  An 

attempt to copy wholesale someone else’s style will ring false, and may offend.  It will not be 

your own most effective style. 

Your argument style must reflect your personality.  It must reflect your strengths as an 

attorney and oral advocate.  It must also reflect the realities of your case.  Learn from watching 

others, but synthesize your own style using what seems comfortable and credible for you.  If you 

feel like you are acting a part, that is not your style. 

6. Organize Your Time  

Time management is crucial for appellate arguments.  In the Supreme Court, each side 

gets only 20 minutes, except in domestic relations cases where each side gets only 10 minutes.  

The Court of Appeals allows 15 minutes per side.  Given such short time limits to address the 

issues in your appeal, you must carefully plan your time. 

The first thing to understand is that you don’t need to argue every issue addressed in the 

briefs.  The courts are used to deciding cases with no argument at all.  They are perfectly capable 

of addressing issues not mentioned at oral argument.  Although you must be prepared to address 

in oral argument every material issue raised in the briefs in case your opponent or the court 

brings it up, you should select one or two issues to affirmatively present to the court.  This is, of 

course, easier to do if you are the appellant. 

You should allocate time to each issue you intend to argue, and be prepared to transition 

to the next issue at the right time in the argument.  You should practice the transitions.  Of 

course, the court is ultimately in charge of your use of time.  If the court wants to keep you on a 

single topic the whole time, you must honor that preference.  You should try to transition when 

Chapter 7 
8 of 10



 

1402605.1 

the time is right, but if the court insists on staying on any point, you must do it.  After all, the 

main point of the oral argument is to satisfy the court’s concerns. 

7. Prepare for Questions  

It is not enough to have a “canned” presentation.  You must be prepared to answer 

questions from the bench.  Both Georgia appellate courts have become much more active with 

questions over the past few years.  Thus, preparing for questions is more important than it has 

ever been.  This is how I go about it. 

First, I make two lists of questions.  I make a list of the most likely questions.  And I 

make a list of the questions that seem the toughest to answer – the questions that make me worry.  

I ask the other attorneys working on the case to contribute to both lists.  I usually run the facts of 

the case by a couple of other people and add to the lists any questions they ask. 

Then I write an answer to each question.  I edit the answers and practice them out loud.  I 

run them by other lawyers to obtain their reactions.  I continue to refine and revise these answers 

until the day of the argument. 

8. Practice 

It is very helpful to practice your argument.  Whether done as a full-blown moot court 

with prepared “judges,” or simply practicing your argument out loud alone in your office, it is 

extremely useful to say the words out loud.  Arguments that may read well may sound stilted or 

artificial when spoken aloud.  Outlines, notes and answers to questions should be edited to 

“sound” right when spoken aloud. 

If the case is large or complex enough, a real moot court is best.  Of course, not every 

case has enough at stake to justify the time and expense of a real moot court.  But a good practice 
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can be held with just your legal assistant or your spouse serving as the “court.”  A video camera 

also can be very useful. 

A timed run-through is also important to help with time management.  An argument or 

answer may take more time than you think.  It is also useful to work on transitioning from one 

argument to another. 

9. Remove Unnecessary Words 

After your practice (and at all times during your preparation) you should look to remove 

unnecessary words both from your planned presentation and from your answers to questions.  

Unnecessary words eat up precious time and distract from the point of your argument.  Phrases 

such as “as I mentioned earlier” or “as we argued in our brief” add little to the argument but 

consume time.  Most adjectives can be removed.  The courts tend to disregard most adjectives as 

irrelevant attorney opinion and vouching.  State what happened, not your opinion of it.  It is not 

only shorter, it is ultimately more persuasive.  It conveys to the court the impression that you 

need only the unvarnished objective facts (or description of a case) to win. 

Edit your spoken remarks as if they were a brief you are trying to cut to the page limits, 

and you will both save time and make a more persuasive argument. 

10. Practice Again 

The importance of practice cannot be overstated.  A final moot court or practice session 

after all of the “fine-tuning” of your argument builds confidence and leads to a better oral 

argument. 
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ICLE BOARD

Name Position Term Expires

Carol V. Clark Member 2019

Harold T. Daniel, Jr. Member 2019

Laverne Lewis Gaskins Member 2018

Allegra J. Lawrence  Member 2019

C. James McCallar, Jr. Member 2018

Jennifer Campbell Mock Member 2020

Patrick T. O’Connor Member 2018

Kenneth L. Shigley  Member 2020

A. James Elliott Emory University 2019

Buddy M. Mears  John Marshall 2019

Dean Daisy Hurst Floyd Mercer University 2019

Cassady Vaughn Brewer  Georgia State University 2019

Carol Ellis Morgan  University of Georgia 2019

Hon. Harold David Melton Liaison 2018

Jeffrey Reese Davis  Staff Liaison 2018

Tangela Sarita King Staff Liaison 2018



GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in 
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in 
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal 
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of 
three hours of continuing legal education activity in the area of trial practice. These trial practice 
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” 
provider of “approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. 
Excess trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics, professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Official 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure  
at the registration desk. ICLE does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call:  
678-529-6688
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