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Copyright © 2018 by the Institute of Continuing Legal Education of the State Bar of Georgia. 
All rights reserved. Printed in the United States of America. No part of this publication may  be 
reproduced, stored in a retrieval system, or transmitted in any form by any means, electronic, 
mechanical photocopying, recording, or otherwise, without the prior written permission of ICLE.

The Institute of Continuing Legal Education’s publications are intended to provide current and 
accurate information on designated subject matter. They are off ered as an aid to practicing 
attorneys to help them maintain professional competence with the understanding that the 
publisher is not rendering legal, accounting, or other professional advice.  Attorneys should 
not rely solely on ICLE publications.  Attorneys should research original and current sources of 
authority and take any other measures that are necessary and appropriate to ensure that they 
are in compliance with the pertinent rules of professional conduct for their jurisdiction.  

ICLE gratefully acknowledges the eff orts of the faculty in the preparation of this publication 
and the presentation of information on their designated subjects at the seminar.  The opinions 
expressed by the faculty in their papers and presentations are their own and do not necessarily 
refl ect the opinions of the Institute of Continuing Legal Education, its offi  cers, or employees.  The 
faculty is not engaged in rendering legal or other professional advice and this publication is not 
a substitute for the advice of an attorney.  This publication was created to serve the continuing 
legal education needs of practicing attorneys.  

ICLE does not encourage non-attorneys to use or purchase this publication in lieu of hiring 
a competent attorney or other professional.  If you require legal or other expert advice, you 
should seek the services of a competent attorney or other professional.

Although the publisher and faculty have made every eff ort to ensure that the information 
in this book was correct at press time, the publisher and faculty do not assume and hereby 
disclaim any liability to any party for any loss, damage, or disruption caused by errors or 
omissions, whether such errors or omissions result from negligence, accident, or any other 
cause.

The Institute of Continuing Legal Education of the State Bar of Georgia is dedicated to promoting 
a well organized, properly planned, and adequately supported program of continuing legal 
education by which members of the legal profession are aff orded a means of enhancing their 
skills and keeping abreast of developments in the law, and engaging in the study and research 
of the law, so as to fulfi ll their responsibilities to the legal profession, the courts and the public.

Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.
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A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.

iii
FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar.  We are grateful to the Chairperson(s) for organizing this 
program.  Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and eff orts of the Chairperson(s) and speakers, this seminar would not have been possible.  
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success 
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned.  All of us at ICLE hope your attendance will 
be benefi cial as well as enjoyable   We think that these program materials will provide a great 
initial resource and reference for you.  

If you discover any substantial errors within this volume, please do not hesitate to inform us.  
Should you have a diff erent legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.  

Your comments and suggestions are always welcome.

Sincerely, 
Your ICLE Staff 

Jeff rey R. Davis
Executive Director, State Bar of Georgia

Tangela S. King
Director, ICLE

Rebecca A. Hall
Associate Director, ICLE



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.

MEDICAL MALPRACTICE BOOTCAMP
5 of 134

iii
FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar.  We are grateful to the Chairperson(s) for organizing this 
program.  Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and eff orts of the Chairperson(s) and speakers, this seminar would not have been possible.  
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success 
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned.  All of us at ICLE hope your attendance will 
be benefi cial as well as enjoyable   We think that these program materials will provide a great 
initial resource and reference for you.  

If you discover any substantial errors within this volume, please do not hesitate to inform us.  
Should you have a diff erent legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.  

Your comments and suggestions are always welcome.

Sincerely, 
Your ICLE Staff 

Jeff rey R. Davis
Executive Director, State Bar of Georgia

Tangela S. King
Director, ICLE

Rebecca A. Hall
Associate Director, ICLE



MEDICAL MALPRACTICE BOOTCAMP
6 of 134



MEDICAL MALPRACTICE BOOTCAMP
7 of 134

AGENDA
VII

PRESIDING: Lee Gutschenritter, Program Chair, Finch McCranie LLP, Atlanta

  7:30 REGISTRATION AND CONTINENTAL BREAKFAST (All attendees must check in upon   
   arrival. A removable jacket or sweater is recommended).

  8:15 WELCOME AND PROGRAM OVERVIEW
   Lee Gutschenritter

  8:30 SHOULD I STAY OR SHOULD I GO? EVALUATING POTENTIAL MEDICAL    
   MALPRACTICE CASES
   Lee Gutschenritter

  9:15 I THINK I HAVE A CASE ... NOW WHAT? PREPARING A PLAINTIFF’S MEDICAL 
   MALPRACTICE CASE
   Moses Kim, The Moses Firm. LLC, Atlanta

  10:00 BREAK

  10:15 DEFENDING A MEDICAL MALPRACTICE CASE: STRATEGIES AND TACTICS FROM   
   THE DEFENSE PERSPECTIVE
   David C. Hanson, Weathington McGrew PC, Atlanta

  11:15 TIPS AND STRATEGIES FOR TAKING EFFECTIVE DEPOSITIONS IN MED MAL CASES
   John G. Mabrey, The Mabrey Firm, P.C., Atlanta

  12:15 LUNCH (Included in registration fee.)
   Obtain Lunch and Return to Meeting Room

  12:30 LUNCH & LEARN: OVERVIEW OF RECENT APPELLATE COURT DECISIONS IN    
   MEDICAL MALPRACTICE CASES
   David V. “Dave” Hayes, Owen Gleaton Egan Jones & Sweeney LLP, Atlanta

  1:00 NURSING HOME CASES: DIFFERENCES AND DILEMMAS
   Katherine G. “Kate” Hughes, Wagner Hughes LLC, Atlanta

  1:30 BREAK

  1:45 PROFESSIONALISM AND CREDIBILITY:  
   WHY IT MATTERS AND HOW IT HELPS YOUR CASE
   Richard W. Hendrix, Finch McCranie LLP, Atlanta

  2:30 PROVING PRODUCTS LIABILITY CLAIMS IN MEDICAL MALPRACTICE CASES
   Neil T. Edwards, Childers Schlueter & Smith LLC, Atlanta

  3:15 ADJOURN
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9:15 I THINK I HAVE A CASE ... NOW WHAT?    
   PREPARING A PLAINTIFF’S MEDICAL 
   MALPRACTICE CASE
   Moses Kim, The Moses Firm. LLC, Atlanta
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   STRATEGIES AND TACTICS FROM THE    
   DEFENSE PERSPECTIVE
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11:15 TIPS AND STRATEGIES FOR TAKING     
   EFFECTIVE DEPOSITIONS IN MED MAL CASES
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MASTERING DEPOSITIONS 
 
 
 
 
 
 

John G. Mabrey 
The Mabrey Firm, P.C. 
5447 Roswell Road, N.E. 

Atlanta, GA  30342 
Office:  (404) 841-4991 
Fax:  (404) 841-4993 

Email:   john@mabreyfirm.com 
 
  

 1 

 Depositions are the life-blood of just about every plaintiff’s case.  They help you obtain 

the necessary facts to prove your case, tie witnesses down to their version of what happened and 

what they remember, and they enable you to discover the opinions held by experts and treating 

physicians before they appear at trial to testify.  Depositions also allow you to gauge the credibility 

and demeanor of the witnesses before they testify at trial, much like what the jurors will be doing.  

Well-taken depositions prevent surprises at trial or at a minimum, provide you with a tool to deal 

with any surprises that were not disclosed when the deposition testimony was obtained.  

Depositions are also helpful when you would prefer to read the deposition, as opposed to calling 

the witness to appear before the jury and testify. 

 From my perspective, the first question that needs to be answered is why you want to take 

a particular deposition and how will it help you pursue your case.  Once that is determined, you 

can prepare an outline with a sequence of questions/points to help you get the information you 

need. 

 In order to become effective at taking depositions, you need to take them frequently.  Like 

anything else, practice and making mistakes along the way will make you an effective questioner. 

If you are relatively new to the deposition process, I encourage you to take non-essential 

depositions in your case to simply familiarize yourself with the process.  This will also make you 

comfortable hearing your own voice, and less self-conscious about asking a bad question, etc.  

Seeing your questions on a transcript will enable you to clean up speaking habits you may not like, 

and make you more efficient.  Since the majority of plaintiff’s lawyers do not bill by the hour, 

efficiency is key when it comes to taking depositions! 

 This paper and my talk at the seminar is intended to provide general guidelines to 

effectively depose a witness.  I hope it is of some assistance.   
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 Depositions are the life-blood of just about every plaintiff’s case.  They help you obtain 

the necessary facts to prove your case, tie witnesses down to their version of what happened and 

what they remember, and they enable you to discover the opinions held by experts and treating 

physicians before they appear at trial to testify.  Depositions also allow you to gauge the credibility 

and demeanor of the witnesses before they testify at trial, much like what the jurors will be doing.  

Well-taken depositions prevent surprises at trial or at a minimum, provide you with a tool to deal 

with any surprises that were not disclosed when the deposition testimony was obtained.  

Depositions are also helpful when you would prefer to read the deposition, as opposed to calling 

the witness to appear before the jury and testify. 

 From my perspective, the first question that needs to be answered is why you want to take 

a particular deposition and how will it help you pursue your case.  Once that is determined, you 

can prepare an outline with a sequence of questions/points to help you get the information you 

need. 

 In order to become effective at taking depositions, you need to take them frequently.  Like 

anything else, practice and making mistakes along the way will make you an effective questioner. 

If you are relatively new to the deposition process, I encourage you to take non-essential 

depositions in your case to simply familiarize yourself with the process.  This will also make you 

comfortable hearing your own voice, and less self-conscious about asking a bad question, etc.  

Seeing your questions on a transcript will enable you to clean up speaking habits you may not like, 

and make you more efficient.  Since the majority of plaintiff’s lawyers do not bill by the hour, 

efficiency is key when it comes to taking depositions! 

 This paper and my talk at the seminar is intended to provide general guidelines to 

effectively depose a witness.  I hope it is of some assistance.   
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I. PRE-SUIT PREPARATION 

A. Have you prepared deposition notices to serve with the Complaint for the initial 
people you wish to depose?  Why is this important? 

 
 

II. PRE-DEPOSITION PLANNING 

A. The most important element of an effective deposition is clearly know why are you 
taking the deposition?  In other words, what is the purpose? The purpose will guide 
you in your questions.  And of course, the deposition can have more than one 
purpose or it can change as you discover what the witness will say. 
 
The following are different purposes for a deposition: 

   
1. Obtaining useful testimony; 
2. Preventing harmful testimony; 
3. Obtaining information (not the same thing as testimony); 
4. Learning the weaknesses of your case; 
5. Showing the adverse party the weaknesses of his case; 
6. Crediting or discrediting other witnesses; 
7. Observing the witness’s demeanor’ 
8. Showing the witness your demeanor, and 
9. Assessing the witness’s controllability by you and by your adversary. 

 
  

B. Do you have an outline for your deposition?  Why is having an outline important?  
For your particular case, what sequence of questions do you want to use? Is 
chronological approach best? Do you want to begin by getting the witness relaxed, 
to increase chances of admissions? Or do you want to start off with a bang before 
the witness gets comfortable? 
 

C. What is the likely use of the deposition transcript? Discovery and impeachment? 
Preserving testimony for future use at trial? 
 

D. What demeanor you will use with the witness when asking questions? 
 

E. Will you be using leading questions, or broad open ended questions, or a 
combination depending upon the point or fact you are trying to elicit? 
 

F. Have you sent out an email out on the GTLA listerv or other type listserv requesting 
prior deposition transcripts of the person you are deposing?  If so, and you have 
found a golden nugget in one of those earlier depositions, are you going to use it in 
your deposition or save it for trial? 
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G. Have you got your mind right about how you will deal with defense counsel’s 
speaking objections or interference with your examination, if it occurs? 

 
H. Do you want to video the deposition? 

 
I. Is the benefit of deposing a particular person worth the risk of that person saying 

something harmful about your case, i.e., treating physicians? 
 

J. Do you want your client present at the deposition? 
 

III. DEPOSITION EXAMINATION 

A.  Beginning the deposition. 

To cleanly use the deposition at trial and prevent the witness from avoiding 
being impeached by saying he didn’t understand the question, ask a series of 
questions at the beginning of the deposition to ensure the witness understands 
your questions.  I like to ask the same first series of questions for every 
deposition I take.  It is committed to memory and I can confidently impeach a 
witness at trial knowing I have asked these questions.  When impeaching a 
witness at trial, these questions serve as good lead up to the actual 
impeachment: 

 
   Stipulation and agreement of all counsel 
 
   Swear the witness 
 
   Introduction  (I use the following the below): 
 
    “My name is John Mabrey and I represent Ms. Smith in this case.  If at any 
   time during today’s deposition I speak too fast, too softly or just ask a  
   question that makes no sense, would you please     
   stop me and ask me to rephrase my question? 
 
     If you do not ask me to rephrase my question, will be it be fair for me to  
   assume that you understood my question as asked? 
 
   Have you been deposed before? Number of times/circumstances? 
 
   You understand that there is a court reporter in the room today taking down 
   everything we are talking about today? 
 
   You understand that there will be a transcript prepared from our   
   conversation today, and that you will have a right to review the transcript  
   and make any changes that you deem necessary? 
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G. Have you got your mind right about how you will deal with defense counsel’s 
speaking objections or interference with your examination, if it occurs? 
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I. Is the benefit of deposing a particular person worth the risk of that person saying 
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witness at trial knowing I have asked these questions.  When impeaching a 
witness at trial, these questions serve as good lead up to the actual 
impeachment: 

 
   Stipulation and agreement of all counsel 
 
   Swear the witness 
 
   Introduction  (I use the following the below): 
 
    “My name is John Mabrey and I represent Ms. Smith in this case.  If at any 
   time during today’s deposition I speak too fast, too softly or just ask a  
   question that makes no sense, would you please     
   stop me and ask me to rephrase my question? 
 
     If you do not ask me to rephrase my question, will be it be fair for me to  
   assume that you understood my question as asked? 
 
   Have you been deposed before? Number of times/circumstances? 
 
   You understand that there is a court reporter in the room today taking down 
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   You understand that there will be a transcript prepared from our   
   conversation today, and that you will have a right to review the transcript  
   and make any changes that you deem necessary? 
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   You understand that if your testimony at trial is different than what it is  
   today, that the deposition transcript may be used to impeach your   
   credibility? 
 
   What materials have your reviewed to prepare for today’s deposition? (Be  
   prepared to list documents that you are interested in knowing if witness has 
   ever reviewed.) 
 
 

B. Random tips during the deposition. 

1. Ignore the defense attorney. 

2. Be persistent and get an answer to your question.  Do not give up on 
your question, but be prepared to ask it several different ways.  
True/False questions are an easy way to get good sound bites. 
 

3. Since you have a well written outline at this point, listen closely to the 
answers and if the witness goes off on an interesting tangent, consider 
exploring.  After exploring, return to your outline. Your outline gives 
you the confidence that you will cover the important issues after chasing 
down the tangent.   
 

4. Keep your questions short and simple so you can cleanly impeach the 
witness if necessary.  Long or vague questions make it easy for a witness 
to evade an impeachment effort at trial.   

 
5. If you get a good answer to a question, don’t get greedy.  In other words, 

don’t give the deponent a chance to change his answer or qualify it 
somehow.  Have “subject changing” type questions in your mind and 
ask them to change the conversation and preserve the good answer on 
the record you just received. 

 
6. With inexperienced witnesses, be prepared to feed them a steady diet of 

leading questions at the proper times. 
 

7. With professional witnesses, be prepared to ask open ended questions 
to get them speaking and explaining.  Leading questions with 
professional witnesses (or any adverse witness) can cause them to 
reflexively push back and disagree with your questions, simply because 
you are suggesting the answer. 
 

8. If questioning a witness about a particular document (medical records, 
accident report, etc.), put your questions directly on the document so 
you can easily go through it and ask the questions you have.  The witness 
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will have a clean copy of the document to refer to when being 
questioned. 

 
9. When deposing the defense expert, at a minimum, ask the defense expert 

the same substantive questions that the defense lawyer asked your 
expert.  (example—cause of death, etc.) In a indirect manner, try to get 
the defense expert to agree with your expert’s opinions on issues where 
possible.  You want to eliminate opportunities for the defense to create 
issues at the last minute.  The more agreement the defense expert has 
with the plaintiff’s expert, the less chance of having a distracting issue 
arise. 

 
10. At the end of the deposition, take a five minute break to go over your 

outline to see if there any questions you skipped, or there are any areas 
that you feel like you need to follow up on. 

 
11. Do not panic if you forget to ask an important question during the 

deposition. You may be able to obtain the information with written 
discovery, or perhaps other witnesses.  Keep in mind that the witness 
may not be ready for that particular question at trial since it is not in the 
transcript he is reviewing to prepare for his trial testimony. 

 
12. When the witness doesn’t remember, or she does remember and you 

have exhausted her memory, lock the door.  Ask, “Does that complete 
your entire recollection of the wreck?”  When the witness responds with 
“So far as I can remember now, yes.”, then ask “Is there anything that 
could refresh your recollection?”  Lock the door so she cannot come 
back later and change her testimony, or offer a “new” memory or 
recollection. 

 
13. Consider using silent pauses at the end of the witness’s answers. Some 

witnesses will volunteer very helpful information during this pause. 
 

14.  If a witness says I don’t have a specific recollection, always ask for a 
general recollection to ensure you get what they know.  

 
15. Use simple and easy to understand language when asking questions.  In 

the event of an impeachment, the jury will easily understand what you 
were asking. 

 
16. Avoid ambiguous questions.  It will make your life easier if you have to 

impeach the witness at trial.  The witness cannot say that she thought 
your question asked one thing, when you were thinking it was asking 
about something else. 
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   You understand that if your testimony at trial is different than what it is  
   today, that the deposition transcript may be used to impeach your   
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   What materials have your reviewed to prepare for today’s deposition? (Be  
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   ever reviewed.) 
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1. Ignore the defense attorney. 

2. Be persistent and get an answer to your question.  Do not give up on 
your question, but be prepared to ask it several different ways.  
True/False questions are an easy way to get good sound bites. 
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answers and if the witness goes off on an interesting tangent, consider 
exploring.  After exploring, return to your outline. Your outline gives 
you the confidence that you will cover the important issues after chasing 
down the tangent.   
 

4. Keep your questions short and simple so you can cleanly impeach the 
witness if necessary.  Long or vague questions make it easy for a witness 
to evade an impeachment effort at trial.   

 
5. If you get a good answer to a question, don’t get greedy.  In other words, 

don’t give the deponent a chance to change his answer or qualify it 
somehow.  Have “subject changing” type questions in your mind and 
ask them to change the conversation and preserve the good answer on 
the record you just received. 

 
6. With inexperienced witnesses, be prepared to feed them a steady diet of 

leading questions at the proper times. 
 

7. With professional witnesses, be prepared to ask open ended questions 
to get them speaking and explaining.  Leading questions with 
professional witnesses (or any adverse witness) can cause them to 
reflexively push back and disagree with your questions, simply because 
you are suggesting the answer. 
 

8. If questioning a witness about a particular document (medical records, 
accident report, etc.), put your questions directly on the document so 
you can easily go through it and ask the questions you have.  The witness 
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will have a clean copy of the document to refer to when being 
questioned. 

 
9. When deposing the defense expert, at a minimum, ask the defense expert 

the same substantive questions that the defense lawyer asked your 
expert.  (example—cause of death, etc.) In a indirect manner, try to get 
the defense expert to agree with your expert’s opinions on issues where 
possible.  You want to eliminate opportunities for the defense to create 
issues at the last minute.  The more agreement the defense expert has 
with the plaintiff’s expert, the less chance of having a distracting issue 
arise. 

 
10. At the end of the deposition, take a five minute break to go over your 

outline to see if there any questions you skipped, or there are any areas 
that you feel like you need to follow up on. 

 
11. Do not panic if you forget to ask an important question during the 

deposition. You may be able to obtain the information with written 
discovery, or perhaps other witnesses.  Keep in mind that the witness 
may not be ready for that particular question at trial since it is not in the 
transcript he is reviewing to prepare for his trial testimony. 

 
12. When the witness doesn’t remember, or she does remember and you 

have exhausted her memory, lock the door.  Ask, “Does that complete 
your entire recollection of the wreck?”  When the witness responds with 
“So far as I can remember now, yes.”, then ask “Is there anything that 
could refresh your recollection?”  Lock the door so she cannot come 
back later and change her testimony, or offer a “new” memory or 
recollection. 

 
13. Consider using silent pauses at the end of the witness’s answers. Some 

witnesses will volunteer very helpful information during this pause. 
 

14.  If a witness says I don’t have a specific recollection, always ask for a 
general recollection to ensure you get what they know.  

 
15. Use simple and easy to understand language when asking questions.  In 

the event of an impeachment, the jury will easily understand what you 
were asking. 

 
16. Avoid ambiguous questions.  It will make your life easier if you have to 

impeach the witness at trial.  The witness cannot say that she thought 
your question asked one thing, when you were thinking it was asking 
about something else. 
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17.  At the end of every expert witness deposition, always ask if he has told 
you all of the opinions he intends to express to the jury at trial.  Ask if 
there are other opinions that he holds, which were not discussed during 
the deposition.  If he says he has no other opinions, then ask if he will 
agree to alert defense counsel if any new opinions are developed.  Tell 
the expert you want to avoid any surprise opinions at trial and ask if he 
understands. 

 
18. When taking an expert deposition, be very careful about trying to “win” 

the deposition by using your entire arsenal of questions and evidence.  
If you render the expert unusable at trial, the defense lawyer will simply 
find another expert.  This new expert will be ready for your line of 
attack.  A lot of thought needs to go into how hard you want to push the 
defense expert during deposition.  The less a defense expert has to 
review in his deposition transcript, the less prepared he will be to deal 
with your cross-examination at trial.  

 
 
END 
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Case 
Causation 

Facts Legal Principles Conclusions 

JORDAN V. 
EVERSON, ET AL.  
302 GA. 364 
 
(OCTOBER 16, 
2017) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Parents filed suit 
against ER M.D. 
contending that M.D. 
failed to properly 
assess and evaluate 
the child’s mental 
status.  
 

 M.D. instructed 
family to obtain 
assessment at nearby 
mental health facility 
and made him appt.  

 
 Family instead 

decided to drive to 
Durham, NC for 
assessment when son 
jumped out of vehicle 
and was killed.  

 
 Trail Crt denied MSJ 

on causation and COA 
affirmed.  

 Intervening act does not have to be 
wrongful or negligent.  

 100 Year Old Precedent: Test as to 
whether intervening act of a third 
person will render the earlier act too 
remote depends simply upon whether 
the concurrence of such intervening 
act might reasonably have been 
anticipated by the defendant. 
Southern R. Co. v. Webb 

 Jury only has to determine if 
intervening act was reasonably 
foreseeable to defendant or if it was 
triggered by defendant’s conduct.  
*********************************
** 

 COA relied on Goldstein v. J.B.: 
narrow decision addressing sexual 
assault that did not overrule Webb.  
 
 

 Family’s decision to disregard 
appointment with local facility and 
make appoint in North Carolina, 
thereby requiring the family drive to 
NC on interstate was the intervening 
act to break the chain of causation.  
 

 Family’s actions did not have to be 
wrongful or negligent to act as a break 
in the chain of causation.  
 

 This was a petition for writ of 
certiorari and S.C. disposed of case 
entirely without oral argument or full 
briefing.  
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Case 
Expert Affidavit/ 
Gross Negligence 

Facts Legal Principles Conclusions 

GRAHAM V. 
REYNOLDS 
343 GA. APP. 274 
 
(OCTOBER 23, 
2017) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Plaintiff filed suit for 
husband’s death 
against E.D. physician 
for negligently 
misdiagnosing 
husband’s cardiac 
condition.  
 

 Plaintiff attached 
affidavit of 
cardiologist alleging 
defendant 
misdiagnosed husband 
w/ panic attack.   

 
 Affidavit specifically 

alleged defendant 
misread EKG and 
husband’s symptoms, 
which should have led 
to a diagnosis of M.I. 
 

 Trial Court denied 
defendants motion to 
dismiss on grounds 
that expert was not 
competent to testify 
and affidavit did not 
address gross 
negligence.  

 O.C.G.A. § 24-7-702 requires, at the 
time of act or omission, the expert had 
actual professional knowledge and 
experience in the area of practice or 
specialty in which the opinion is to be 
given. Knowledge and experience 
comes from (1) active practice for 3 of 
5 years of specific procedure, 
condition or treatment alleged or (2) 
teaching of profession for 3 of 5 years 
of specific procedure, condition or 
treatment alleged.  
 

 O.C.G.A. § 9-11-9.1: must set forth 
“at least one negligent act or omission 
claimed to exist and the factual basis 
for such” (Pleading requirement, 
NOT evidentiary).  

 
 O.C.G.A. § 51-1-29.5: liability arising 

out of medical care in E.D., no 
provider shall be held liable unless it 
is proven by clear and convincing 
evidence that the provider’s actions 
showed gross negligence.  

 

 Competency of Affiant:  
o Affiant (cardiologist) was 

licensed physician and, as 
such, “part of the same 
profession” as defendant (ED 
Physician).  

o Affiant alleged that defendant 
should have diagnosed 
husband’s cardiac condition 
from EKG and other 
symptoms. Affiant taught in 
the area of electrophysiology 
as a faculty member of a state 
university.  

o Affiant not required to be an 
E.D. physician to opine as to 
diagnosing cardiac issue.  

 
 Contents of Affidavit:  

o Gross negligence standard is 
evidentiary standard; 9-11-9.1 
is a pleading standard.  

o Only one negligent act or 
omission must be contained in 
affidavit: affiant’s statement 
that defendant breached 
applicable SOC is enough.  

o 9-11-9.1 does not require the 
use of term “gross 
negligence.”  
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Case 
Experts 

Facts Legal Principles Conclusions 

YUGUEROS V. 
ROBLES 
343 GA.APP. 377 
 
(OCTOBER 26, 
2017) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Husband sued Plastic 
Surgeon and Practice 
after Wife died 
following liposuction, 
buttock augmentation, 
and abdominoplasty 

 Practice’s 30(b)(6) 
Witness—fellow 
Plastic Surgeon and 
President of 
Practice—testified she 
assumed Plastic 
Surgeon-Defendant 
ordered CT Scan 
during post-surgery 
care because that 
would have been 
standard of care 

 Trial Court excluded 
testimony, finding it 
hearsay, ambiguous, 
and not based on 
testimony to 
reasonable degree of 
medical probability 
under Daubert/§24-7-
702 

 Court of Appeals 
reversed, finding 
testimony was 
admission against 
interest under § 9-11-
30 

 § 9-11-32(a)(2) states that 
deposition of deponent designated 
under § 9-11-30(b)(6) may be used by 
adverse party for “any purpose,” but 
that provision must be read in light of 
§ 9-11-32(a)'s overriding requirements 
that deposition, so far as admissible 
under rules of evidence applied as 
though witness were then present and 
testifying, may be used against any 
party  
 

 § 9-11-32(a)(2) does not create rule of 
evidence that allows any deposition 
taken under § 9-11-30(b)(6) to be 
admitted at trial in its entirety as 
admission against interest, but 
provides for admission of depo when 
that admission is permitted under 
relevant rules of evidence 

 
 When testifying as to medical 

standard of care, § 24-7-702 is 
relevant rule of evidence 

 Under § 24-7-702, it is role of trial 
court to act as gatekeeper of expert 
testimony. This role is not 
extinguished simply because depo 
testimony, including expert testimony, 
is secured under § 9-11-30(b)(6) 
 

 30(b)(6) witness’s testimony could not 
be admitted as standard of care 
testimony: plaintiff was the proffering 
party and had the burden to establish 
admissibility. Testimony 
demonstrated that deponent had not 
reviewed medical records and studies 
and, thus, the testimony was not based 
upon sufficient facts or data as 
required by O.C.G.A. § 24-7-702.  

  

4 

 

 
 

Case 
Professional v. 

Ordinary 
Negligence      

Facts Legal Principles Conclusions 

ROBERTS V. QUICK 
RX DRUGS, INC. 
 
343 GA. APP. 556 
 
(OCTOBER 30, 
2017) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Plaintiffs, husband & 
wife, filed suit against 
pharmacy for injuries 
suffered when 
husband ingested 
improperly dispensed 
medication. 
 

 Medication was given 
to patient by cashier at 
pharmacy.  

 
 Allegations included 

professional and 
simple negligence.  

 
 Trial Court granted 

summary judgment to 
Defendants on 
professional 
negligence claims.  
 

 “Not ever suit which calls into 
question the conduct of one who 
happens to be a medical professional 
is a med mal action. We must look at 
the substance of the action against a 
medical professional in determining 
whether the action is one for 
professional or simple negligence.” 
This is a question of law.  
 

 “Only when the allegations of 
negligence against the professional 
involve the exercise of professional 
skill and judgment within the 
professional’s area of expertise does 
the claim sound in professional 
negligence.” 

 
 O.C.G.A. § 26-4-85: SOC for pharm 

counseling. Staff must offer to discuss 
matters of drug therapy with patient 
unless patient declines. Pharmacist 
can delegate role to tech or cashier.  
 
 

 Plaintiffs’ expert admitted that he did 
not know if counseling had been 
offered by pharmacy and had no 
evidence to show a violation of SOC 
in counting, filling, labelling or 
providing printed info with the rx. 
Sole criticism was that wrong 
medication had been dispensed. As 
such, COA ruled that there was not 
sufficient evidence to support a 
professional negligence claim.  

 Questions existed as to whether 
cashier took any steps to confirm 
patient’s identity when she handed 
patient the medication and this 
question was one of simple 
negligence.  
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Case 
Experts 

Facts Legal Principles Conclusions 

YUGUEROS V. 
ROBLES 
343 GA.APP. 377 
 
(OCTOBER 26, 
2017) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Husband sued Plastic 
Surgeon and Practice 
after Wife died 
following liposuction, 
buttock augmentation, 
and abdominoplasty 

 Practice’s 30(b)(6) 
Witness—fellow 
Plastic Surgeon and 
President of 
Practice—testified she 
assumed Plastic 
Surgeon-Defendant 
ordered CT Scan 
during post-surgery 
care because that 
would have been 
standard of care 

 Trial Court excluded 
testimony, finding it 
hearsay, ambiguous, 
and not based on 
testimony to 
reasonable degree of 
medical probability 
under Daubert/§24-7-
702 

 Court of Appeals 
reversed, finding 
testimony was 
admission against 
interest under § 9-11-
30 

 § 9-11-32(a)(2) states that 
deposition of deponent designated 
under § 9-11-30(b)(6) may be used by 
adverse party for “any purpose,” but 
that provision must be read in light of 
§ 9-11-32(a)'s overriding requirements 
that deposition, so far as admissible 
under rules of evidence applied as 
though witness were then present and 
testifying, may be used against any 
party  
 

 § 9-11-32(a)(2) does not create rule of 
evidence that allows any deposition 
taken under § 9-11-30(b)(6) to be 
admitted at trial in its entirety as 
admission against interest, but 
provides for admission of depo when 
that admission is permitted under 
relevant rules of evidence 

 
 When testifying as to medical 

standard of care, § 24-7-702 is 
relevant rule of evidence 

 Under § 24-7-702, it is role of trial 
court to act as gatekeeper of expert 
testimony. This role is not 
extinguished simply because depo 
testimony, including expert testimony, 
is secured under § 9-11-30(b)(6) 
 

 30(b)(6) witness’s testimony could not 
be admitted as standard of care 
testimony: plaintiff was the proffering 
party and had the burden to establish 
admissibility. Testimony 
demonstrated that deponent had not 
reviewed medical records and studies 
and, thus, the testimony was not based 
upon sufficient facts or data as 
required by O.C.G.A. § 24-7-702.  

  

4 

 

 
 

Case 
Professional v. 

Ordinary 
Negligence      

Facts Legal Principles Conclusions 

ROBERTS V. QUICK 
RX DRUGS, INC. 
 
343 GA. APP. 556 
 
(OCTOBER 30, 
2017) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Plaintiffs, husband & 
wife, filed suit against 
pharmacy for injuries 
suffered when 
husband ingested 
improperly dispensed 
medication. 
 

 Medication was given 
to patient by cashier at 
pharmacy.  

 
 Allegations included 

professional and 
simple negligence.  

 
 Trial Court granted 

summary judgment to 
Defendants on 
professional 
negligence claims.  
 

 “Not ever suit which calls into 
question the conduct of one who 
happens to be a medical professional 
is a med mal action. We must look at 
the substance of the action against a 
medical professional in determining 
whether the action is one for 
professional or simple negligence.” 
This is a question of law.  
 

 “Only when the allegations of 
negligence against the professional 
involve the exercise of professional 
skill and judgment within the 
professional’s area of expertise does 
the claim sound in professional 
negligence.” 

 
 O.C.G.A. § 26-4-85: SOC for pharm 

counseling. Staff must offer to discuss 
matters of drug therapy with patient 
unless patient declines. Pharmacist 
can delegate role to tech or cashier.  
 
 

 Plaintiffs’ expert admitted that he did 
not know if counseling had been 
offered by pharmacy and had no 
evidence to show a violation of SOC 
in counting, filling, labelling or 
providing printed info with the rx. 
Sole criticism was that wrong 
medication had been dispensed. As 
such, COA ruled that there was not 
sufficient evidence to support a 
professional negligence claim.  

 Questions existed as to whether 
cashier took any steps to confirm 
patient’s identity when she handed 
patient the medication and this 
question was one of simple 
negligence.  
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Case 
Affidavit/Profession

al v. Ordinary 
Negligence 

Facts Legal Principles Conclusions 

CURLES V. 
PSYCHIATRIC 
SOLUTIONS, INC. 
343 GA. APP. 719 
 
(MARCH 15, 2018) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Plaintiffs brought suit 
alleging professional 
negligence against 
psychiatrist and 
facility for murders 
committed by 
psychiatric patient 
who was released 
from facility.  
 

 Patient had hx of 
psychotic episodes 
involving violent 
conduct and had been 
admitted to subject 
facility at least 3 
times. 

 
 Trail court dismissed 

on grounds that claim 
was one of medical 
negligence thereby 
barred by statute of 
repose and subject to 
affidavit rule.  

 Medical negligence claims are those 
that arise out of care or treatment for 
the benefit of a patient or involve the 
exercise of professional judgment.  
 
 

 Plaintiffs’ claims that facility should 
have given notice of patient’s 
discharge to either the court who 
committed the patient or law 
enforcement agencies having control 
over the patient, did not arise out of 
care or treatment of patient or involve 
the exercise of professional 
judgement and, thus, sounded in 
ordinary negligence such that action 
was not subject to statute of repose o 
affidavit rule.  

  

 

 

6 

 

 
 

Case 
Statute of 

Limitations 

Facts Legal Principles Conclusions 

SWALLOWS V. 
ADAMS-PICKETT 
344 GA. APP. 647 
 
(FEBRUARY 22, 
2018) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Parents of patient filed 
med mal claim against 
physician and practice 
on allegation that 
child suffered left 
brachial plexus injury 
during delivery.  
 

 Trial Court granted 
defendants’ motion 
for partial summary 
judgment on parents’ 
lost income and 
medical expenses of 
child based on SOL 
grounds.  

 O.C.G.A. § 9-3-71: An action for med 
mal shall be brought within two years 
after the date on which the injury or 
death arising from a negligent act 
occurred.  
 

 Exception for minors: O.C.G.A. § 9-3-
73 – A minor younger than 5 has 2 
years from the minor’s fifth birthday 
to file suit.  

 
 Right to recover damages for a child’s 

medical expenses vests solely in the 
child’s parents, while the right to 
recover for pain and suffering vests in 
the child.  
 
 

 COA determined the language of 
OCGA § 9-3-73 to be clear and 
unambiguous. There is no exception 
listed in the statute for parents’ claims 
for their minor child.  
 

 Absent any specific exception listed in 
the statute, the parents’ claims for the 
minor’s medical expenses and their 
own ancillary  claims such as loss of 
income are subject to the 2 year 
statute of limitations.  

 
 Because parents are responsible for 

medical expenses for their children, 
the right to recover damages for 
medical expenses incurred in such 
treatment is vested exclusively in a 
minor child’s parents.  
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Case 
Affidavit/Profession

al v. Ordinary 
Negligence 

Facts Legal Principles Conclusions 

CURLES V. 
PSYCHIATRIC 
SOLUTIONS, INC. 
343 GA. APP. 719 
 
(MARCH 15, 2018) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Plaintiffs brought suit 
alleging professional 
negligence against 
psychiatrist and 
facility for murders 
committed by 
psychiatric patient 
who was released 
from facility.  
 

 Patient had hx of 
psychotic episodes 
involving violent 
conduct and had been 
admitted to subject 
facility at least 3 
times. 

 
 Trail court dismissed 

on grounds that claim 
was one of medical 
negligence thereby 
barred by statute of 
repose and subject to 
affidavit rule.  

 Medical negligence claims are those 
that arise out of care or treatment for 
the benefit of a patient or involve the 
exercise of professional judgment.  
 
 

 Plaintiffs’ claims that facility should 
have given notice of patient’s 
discharge to either the court who 
committed the patient or law 
enforcement agencies having control 
over the patient, did not arise out of 
care or treatment of patient or involve 
the exercise of professional 
judgement and, thus, sounded in 
ordinary negligence such that action 
was not subject to statute of repose o 
affidavit rule.  

  

 

 

6 

 

 
 

Case 
Statute of 

Limitations 

Facts Legal Principles Conclusions 

SWALLOWS V. 
ADAMS-PICKETT 
344 GA. APP. 647 
 
(FEBRUARY 22, 
2018) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Parents of patient filed 
med mal claim against 
physician and practice 
on allegation that 
child suffered left 
brachial plexus injury 
during delivery.  
 

 Trial Court granted 
defendants’ motion 
for partial summary 
judgment on parents’ 
lost income and 
medical expenses of 
child based on SOL 
grounds.  

 O.C.G.A. § 9-3-71: An action for med 
mal shall be brought within two years 
after the date on which the injury or 
death arising from a negligent act 
occurred.  
 

 Exception for minors: O.C.G.A. § 9-3-
73 – A minor younger than 5 has 2 
years from the minor’s fifth birthday 
to file suit.  

 
 Right to recover damages for a child’s 

medical expenses vests solely in the 
child’s parents, while the right to 
recover for pain and suffering vests in 
the child.  
 
 

 COA determined the language of 
OCGA § 9-3-73 to be clear and 
unambiguous. There is no exception 
listed in the statute for parents’ claims 
for their minor child.  
 

 Absent any specific exception listed in 
the statute, the parents’ claims for the 
minor’s medical expenses and their 
own ancillary  claims such as loss of 
income are subject to the 2 year 
statute of limitations.  

 
 Because parents are responsible for 

medical expenses for their children, 
the right to recover damages for 
medical expenses incurred in such 
treatment is vested exclusively in a 
minor child’s parents.  
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Case 
Statute of 

Limitations 

Facts Legal Principles Conclusions 

MACDOWELL V. 
GALLANT 
344 GA. APP. 856  
 
(MARCH 1, 2018) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Patient filed suit 
against dentist 
alleging that 
defendant failed to 
inform her that 
prosthesis installed by 
oral surgeon had been 
installed too deep. 
 

 Trial Court granted 
SJ, COA reversed, 
S.C. affirmed and 
remanded. Trial Court 
granted SJ on issue of 
whether claim was 
file outside of 2 year 
SOL.  

 O.C.G.A. § 9-3-96 SOL is tolled where 
the defendant is guilty of fraud: the 
period of limitation shall run only 
from the time of the plaintiff’s 
discovery of fraud. There must be 
evidence that the defendant 
intentionally withheld information as 
to the wrongful conduct.  
 

 SOL is tolled by fraud until plaintiff 
either has constructive notice or actual 
notice of the wrongful conduct.  

 
o Constructive notice is obtained 

when a patient seeks the 
medical opinion of another 
physician.  
 

o Actual notice is required where 
the second physician/dentist 
consulted is one who is 
providing services to the 
plaintiff jointly with the 
defendant.  

 
 

 Material issues of fact remained as to 
whether plaintiff had acquired actual 
notice of the alleged malpractice and 
SJ was improper.  
 

 Plaintiff saw a second dentist 
following the alleged malpractice but 
that second dentist was providing 
services to the plaintiff jointly with the 
defendant.  
  

8 

 

 
 
 

Case 
Affidavit 

Facts Legal Principles Conclusions 

ST. MARY’S 
HEALTH CARE 
SYSTEM V. ROACH 
345 GA. APP. 274 
 
(MARCH 2, 2018) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Parents of patient, 
who died as a result of 
aortic dissection after 
discharge, filed suit 
against hospital for 
negligence alleging 
the hospital’s imaging 
interpretation system 
improperly provider 
for x-rays not to be 
read until the next 
morning.  
 

 Plaintiffs added 
hospital to case with 
amended complaint 
and did not attach an 
expert affidavit 
addressing the claims 
against the hospital 
regarding the review 
process for x-rays.  

 
 Trial Court denied 

hospital’s MSJ and 
COA reversed.  

 
 O.C.G.A. § 9-11-9.1 requires plaintiff 

to file an affidavit with any action for 
damages alleged professional 
malpractice.  
 

 The complaint’s characterization of 
claims as stating professional 
negligence or ordinary negligence does 
not control. Instead, where the alleged 
negligence requires the exercise of 
professional skill and judgment the 
action states professional negligence.  

 
 If a claim goes to the propriety of a 

professional decision, rather than to 
the efficacy of conduct in the carrying 
out of a decision previously made, the 
claim sounds in professional 
malpractice.  

 
 Whether a complaint sounds in 

ordinary or professional negligence is 
a question of law for the court to 
decide.  

 Court found the claims against the 
hospital were professional negligence 
claims.  
 

 Evidence established that the hospital 
policy allowed for an immediate 
consult with a radiologist, but the E.D. 
physician exercised her judgment and 
decided one was not necessary.  

 
 The only way to properly allege that 

the hospital was negligent is with 
expert testimony explaining how the 
policy fell below the standard of care.  
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Case 
Statute of 

Limitations 

Facts Legal Principles Conclusions 

MACDOWELL V. 
GALLANT 
344 GA. APP. 856  
 
(MARCH 1, 2018) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Patient filed suit 
against dentist 
alleging that 
defendant failed to 
inform her that 
prosthesis installed by 
oral surgeon had been 
installed too deep. 
 

 Trial Court granted 
SJ, COA reversed, 
S.C. affirmed and 
remanded. Trial Court 
granted SJ on issue of 
whether claim was 
file outside of 2 year 
SOL.  

 O.C.G.A. § 9-3-96 SOL is tolled where 
the defendant is guilty of fraud: the 
period of limitation shall run only 
from the time of the plaintiff’s 
discovery of fraud. There must be 
evidence that the defendant 
intentionally withheld information as 
to the wrongful conduct.  
 

 SOL is tolled by fraud until plaintiff 
either has constructive notice or actual 
notice of the wrongful conduct.  

 
o Constructive notice is obtained 

when a patient seeks the 
medical opinion of another 
physician.  
 

o Actual notice is required where 
the second physician/dentist 
consulted is one who is 
providing services to the 
plaintiff jointly with the 
defendant.  

 
 

 Material issues of fact remained as to 
whether plaintiff had acquired actual 
notice of the alleged malpractice and 
SJ was improper.  
 

 Plaintiff saw a second dentist 
following the alleged malpractice but 
that second dentist was providing 
services to the plaintiff jointly with the 
defendant.  
  

8 

 

 
 
 

Case 
Affidavit 

Facts Legal Principles Conclusions 

ST. MARY’S 
HEALTH CARE 
SYSTEM V. ROACH 
345 GA. APP. 274 
 
(MARCH 2, 2018) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Parents of patient, 
who died as a result of 
aortic dissection after 
discharge, filed suit 
against hospital for 
negligence alleging 
the hospital’s imaging 
interpretation system 
improperly provider 
for x-rays not to be 
read until the next 
morning.  
 

 Plaintiffs added 
hospital to case with 
amended complaint 
and did not attach an 
expert affidavit 
addressing the claims 
against the hospital 
regarding the review 
process for x-rays.  

 
 Trial Court denied 

hospital’s MSJ and 
COA reversed.  

 
 O.C.G.A. § 9-11-9.1 requires plaintiff 

to file an affidavit with any action for 
damages alleged professional 
malpractice.  
 

 The complaint’s characterization of 
claims as stating professional 
negligence or ordinary negligence does 
not control. Instead, where the alleged 
negligence requires the exercise of 
professional skill and judgment the 
action states professional negligence.  

 
 If a claim goes to the propriety of a 

professional decision, rather than to 
the efficacy of conduct in the carrying 
out of a decision previously made, the 
claim sounds in professional 
malpractice.  

 
 Whether a complaint sounds in 

ordinary or professional negligence is 
a question of law for the court to 
decide.  

 Court found the claims against the 
hospital were professional negligence 
claims.  
 

 Evidence established that the hospital 
policy allowed for an immediate 
consult with a radiologist, but the E.D. 
physician exercised her judgment and 
decided one was not necessary.  

 
 The only way to properly allege that 

the hospital was negligent is with 
expert testimony explaining how the 
policy fell below the standard of care.  
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Case 
Ordinary v 

Professional 
Negligence &  

Jury Instruction 

Facts Legal Principles Conclusions 

SOUTHEASTERN 
PAIN SPECIALISTS 
V. BROWN 
303 GA. 265 
 
(MARCH 5, 2018) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Patient and husband 
filed suit pain 
management 
specialist after 
suffering brain 
damage due to 
oxygen deprivation 
while she underwent 
a procedure to relieve 
back pain.  
 

 Jury awarded over 
$21 million of which 
50% was apportioned 
to the specialist.  
 

 Trial judge instructed 
the jury on ordinary 
and professional 
negligence. COA 
affirmed.  

 Judge presiding over civil trial should 
charge the jury on only the legal 
issues raised by the complaint and 
answer, adjusted to the evidence 
introduced at trial.  
 

 It is a question of law whether 
evidence is sufficient to support the 
giving of a particular charge; the 
evidence required is only slight 
evidence.  
 

 An error in the charge that injects 
issues not raised by the pleadings and 
evidence is presumed to be harmful.  

 Trial judge erred in instructing jury on 
ordinary and professional negligence 
as the allegations and evidence were 
that the physician failed to respond 
appropriately – an exercise of medical 
judgment – to data from monitors.  
 

 Instruction of ordinary negligence 
permitted the jury to find defendant 
liable based on the presumption that 
whether and how to respond to 
medical data does not require medical 
judgment.  

 
 The ordinary negligence instruction 

invited jurors to decide liability of the 
defendant without consideration of the 
strictures on claims for professional 
malpractice, such as the need for 
expert testimony and the bar on 
finding liability solely using hindsight.  
 

 General verdict made it impossible for 
Court to determine the basis of the 
verdict and it cannot stand. Retrial of 
entire case required.  

 

10 

 

 
Case 

Proximate Cause/ 
Statute of 
Limitation 

Facts Legal Principles Conclusions 

CANCEL V. 
MEDICAL CENTER 
OF CENTRAL 
GEORGIA 
345 GA. APP. 215 
 
(MARCH 15, 2018) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 Widespread allegations 

of improper behavior 
and treatment record 
alteration.  
 

 4 physicians were not 
re-hired by medical 
center after their 
contracts were 
terminated. Physicians 
sued medical center for 
fraud and breach of 
fiduciary duty.  
 

 Trial Court denied 
Plaintiff’s requests for 
production of notes 
taken during the 
medical center’s 
review process.  

 The proceedings and records of a 
review organization shall be held in 
confidence and shall not be subject to 
discovery or introduction into 
evidence in any civil action. No person 
who was in attendance at a meeting of 
such organization shall be permitted 
or required to testify in any such civil 
action as to any evidence of other 
matters produced or presented during 
the proceedings. 
 

 A party may seek original documents 
and examine witnesses who appeared 
before peer review committee, as long 
as the proceedings are not asked 
about. 

 

 Peer Review Committee is entitled to 
immunity for any civil or criminal 
proceeding unless motivated by 
malice.  

 
 

 Plaintiff was not allowed to conduct 
discovery into peer review process 
which resulted in the termination of 
physician group’s contract.   

 The malice exception to the immunity 
defense under the peer review statute 
has no bearing on the confidentiality 
provisions.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 



MEDICAL MALPRACTICE BOOTCAMP
95 of 134

9 

 

 
 

Case 
Ordinary v 

Professional 
Negligence &  

Jury Instruction 

Facts Legal Principles Conclusions 

SOUTHEASTERN 
PAIN SPECIALISTS 
V. BROWN 
303 GA. 265 
 
(MARCH 5, 2018) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Patient and husband 
filed suit pain 
management 
specialist after 
suffering brain 
damage due to 
oxygen deprivation 
while she underwent 
a procedure to relieve 
back pain.  
 

 Jury awarded over 
$21 million of which 
50% was apportioned 
to the specialist.  
 

 Trial judge instructed 
the jury on ordinary 
and professional 
negligence. COA 
affirmed.  

 Judge presiding over civil trial should 
charge the jury on only the legal 
issues raised by the complaint and 
answer, adjusted to the evidence 
introduced at trial.  
 

 It is a question of law whether 
evidence is sufficient to support the 
giving of a particular charge; the 
evidence required is only slight 
evidence.  
 

 An error in the charge that injects 
issues not raised by the pleadings and 
evidence is presumed to be harmful.  

 Trial judge erred in instructing jury on 
ordinary and professional negligence 
as the allegations and evidence were 
that the physician failed to respond 
appropriately – an exercise of medical 
judgment – to data from monitors.  
 

 Instruction of ordinary negligence 
permitted the jury to find defendant 
liable based on the presumption that 
whether and how to respond to 
medical data does not require medical 
judgment.  

 
 The ordinary negligence instruction 

invited jurors to decide liability of the 
defendant without consideration of the 
strictures on claims for professional 
malpractice, such as the need for 
expert testimony and the bar on 
finding liability solely using hindsight.  
 

 General verdict made it impossible for 
Court to determine the basis of the 
verdict and it cannot stand. Retrial of 
entire case required.  

 

10 

 

 
Case 

Proximate Cause/ 
Statute of 
Limitation 

Facts Legal Principles Conclusions 

CANCEL V. 
MEDICAL CENTER 
OF CENTRAL 
GEORGIA 
345 GA. APP. 215 
 
(MARCH 15, 2018) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 Widespread allegations 

of improper behavior 
and treatment record 
alteration.  
 

 4 physicians were not 
re-hired by medical 
center after their 
contracts were 
terminated. Physicians 
sued medical center for 
fraud and breach of 
fiduciary duty.  
 

 Trial Court denied 
Plaintiff’s requests for 
production of notes 
taken during the 
medical center’s 
review process.  

 The proceedings and records of a 
review organization shall be held in 
confidence and shall not be subject to 
discovery or introduction into 
evidence in any civil action. No person 
who was in attendance at a meeting of 
such organization shall be permitted 
or required to testify in any such civil 
action as to any evidence of other 
matters produced or presented during 
the proceedings. 
 

 A party may seek original documents 
and examine witnesses who appeared 
before peer review committee, as long 
as the proceedings are not asked 
about. 

 

 Peer Review Committee is entitled to 
immunity for any civil or criminal 
proceeding unless motivated by 
malice.  

 
 

 Plaintiff was not allowed to conduct 
discovery into peer review process 
which resulted in the termination of 
physician group’s contract.   

 The malice exception to the immunity 
defense under the peer review statute 
has no bearing on the confidentiality 
provisions.  
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Case 

Damages 

Facts Legal Principles Conclusions 

EVANS V. ROCKDALE 
HOSP.  
345 GA. APP. 511 
 
(APRIL 12, 2018) 
 
 
 
 
 

 Patient suffered 
undiagnosed 
ruptured brain 
aneurysm.  
 

 Jury returned a 
verdict that found 
hospital was 51% 
at fault, that award 
the husband a post 
apportionment 
award of $33, 
101.95 in damages 
for loss of 
consortium, and 
awarded patient 
$586,191.60 in 
damages for 
patient’s past 
medical expenses, 
but $0 for future 
medical expenses 
and past and future 
pain and suffering.  

 
 Plaintiff appealed.  

 
 

 Question of damages is ordinarily one 
for jury unless the damages are clearly 
so inadequate as to be inconsistent with 
preponderance of evidence.  
 

 Court of Appeals has over tuned 
verdicts where jury awarded special 
damages for medical expenses but 
virtually nothing for pain and suffering  
undisputedly suffered by plaintiff as a 
result of the injury.  
 
 

 Jury awarded 100% of plaintiff’s 
medical expenses and the undisputed 
evidence shows that she underwent 
multiple surgeries and spent months in 
a rehab facility. It is undisputed that 
plaintiff is permanently and 
completely disabled.  
 

 Jury’s award of zero damages for pain 
and suffering was so clearly 
inadequate under the evidence as to 
shock the conscience.  
 

 While an appellate court can set aside 
a jury’s damage award and order a 
new trial, in cases involving 
comparative negligence a new trial 
cannot be limited to damages and the 
entire case must be retried.  

12 

 

 
 

Case  
Simple vs. 

Professional 
Negligence 

Facts Legal Principles Conclusions 
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§ 9-11-9.1 Expert 
Affidavit, but attached 
affidavit from his 
attorney stating that 
the attorney had just 
been retained and the 
SOL would be 
expiring within 10 
days.  

 
 Defendant filed 

motion to dismiss and 
attached medical 
authorization form 
signed by attorney.  

 
 Trial Court denied 

motion and COA 
affirmed.  

 
 § 9-11-9.1 provides the 

contemporaneous affidavit filing 
requirement shall not apply to any 
case in which the SOL will expire 
within ten days of the date of the filing 
of the complaint and because of time 
constraints the plaintiff has alleged 
that an affidavit of an expert could not 
be prepared.  

 
 For the extension to apply the 

attorney to file an affidavit that the 
attorney was not retained by plaintiff 
more than 90 days prior to the 
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 If it determined that the law firm or 

attorney on the pleadings was retained 
within 90 days of the expiration of the 
period of limitation, the complaint 
shall be dismissed for failure to state a 
claim.  

 When an attorney is retained for 
purposes of O.C.G.A 9-11-9.1 is an 
issue of first impression.  

 Under the GA Rules of Professional 
Conduct attorneys and clients can 
generally agree to limit the scope of 
representation.  

 Medical authorization form signed by 
attorney indicates that the client and 
attorney expressly limited the scope 
and objective of the initial 
representation to obtaining the 
patient’s medical records. No 
reasonable basis to believe attorney 
had been retained to file suit.  
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Case 

Damages 

Facts Legal Principles Conclusions 
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Case 

Affidavit & Fraud, 
Battery 

Facts Legal Principles Conclusions 

HOLMES V. LYONS 
815 S.E. 2D 252 
 
(JUNE 1, 2018) 
 
 
 
 

 
 Patient sued surgeon 

and hospital after 
gynecological surgery 
after which the patient 
suffered a right distal 
ureteral injury and 
uterovaginal fistulas. 

 Plaintiff alleged the 
physician suffered 
from physical 
impairments that 
negatively affected 
his motor skills and 
placed patients at 
increased risk of 
complications.  

 Trial Court granted 
motion to dismiss 
finding that (1) the 
expert affidavit failed 
to specify one 
negligent act or 
omission, and (2) a 
physician’s failure to 
disclose to a patient 
negative life factors 
which might 
adversely affect his 
professional 
performance could 
not serve as a basis 
for separate claims of 
fraud, negligent 
misrep, and battery.  

 Affidavit rule requires affidavit to 
include at least one specific negligent 
act or omission.  

 An affidavit which would not satisfy 
the evidentiary requirements for 
summary judgment purposes may 
nevertheless be sufficient to satisfy 
the pleading standards.  

 When ruling on motion to dismiss, 
the Court must construe the affidavit 
in plaintiff’s favor, even if 
unfavorable construction may be 
possible.  

 Generally speaking, there is no duty 
on physicians to disclose personal life 
factors which might adversely affect 
their professional performance and 
the failure to disclose such cannot be 
a basis for fraud or battery.  

 However, the Supreme Court has not 
said a physician never has a duty to 
disclose negative information about 
personal life to patients.  

 Affidavit generally alleges breach of 
standard of care and that the same 
resulted in injury to plaintiff. It is not 
required that the affidavit state the 
doctor’s performance of procedure 
resulted in specific injury alleged.  

 
 Court distinguished current case from 

precedent and found plaintiff put forth 
specific allegations concerning the 
physician’s physical limitations and 
how they could affect his performance 
of the specific procedure.  
 

 While reversing the trial Court’s grant 
of defendant’s motion to dismiss, the 
Court frequently alludes to a different 
outcome under the summary judgment 
standard suggesting a suspicious view 
of plaintiffs’ claims.  

14 

 

 
 

Case 
Statute of 

Limitations         

Facts Legal Principles Conclusions 

POLIS V. LING 
816 S.E. 2D 93 
 
(JUNE 8, 2018) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Plaintiff filed suit on 
behalf of daughter 
who applied eczema 
cream which caused 
scar like marks on 
legs.  
 

 Trail Court granted 
defendants’ motion 
for summary 
judgment on grounds 
that claims were 
barred by statute of 
limitations.  

 O.C.G.A. 9-3-71: An action for med 
mal shall be brought within 2 years 
after date on which an injury or death 
arising from a negligent or wrongful 
act or omission occurred.   

 
 Law is well established that in most 

misdiagnosis cases the injury begins 
immediately when the misdiagnosis is 
made. Thus, the fact that the patient 
does not know the medical cause of 
her suffering does not affect the 
applicability of O.C.G.A. 9-3-71. The 
test to determine when the cause of 
action accrued is to ascertain the time 
when the plaintiff could first have 
maintained her action to a successful 
result.  

 
 Supreme Court rejects argument that 

after an initial diagnosis, a doctor’s 
continued failure to recognize the 
patient’s problems constitutes a 
continuing tort.  

 With respect the claims that 
defendants negligently prescribed the 
cream, the relevant date is when the 
patient developed the marks on her 
legs. That was the date of the injury.  

 
 As to the misdiagnosis claims, the 

latest date on which a misdiagnosis 
could have occurred was when the 
doctor told her the marks were stretch 
marks typical for girls her age.  
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Case 
Statute of 

Limitations 

Facts Legal Principles Conclusions 

ADAMS V. 
MCDONALD  
816 S.E. 2D 454 
 
(JUNE 21, 2018) 
 
 
 
 
 
 
 
 
 
 
 
 

 Patient sued doctor for 
alleged misdiagnosis 
of heart tumor.  
 

 Trial Court granted 
defendants MSJ on the 
grounds that plaintiff’s 
claims were barred by 
2 year SOL.  

 
 

 Generally, the SOL begins to run 
from the from the misdiagnosis date. 
However, exception exists when 
misdiagnosed condition subsequently 
develops into a more serious and 
debilitating medical condition thus 
resulting in a new injury which did 
not exist at the time of the original 
misdiagnosis.  
 

 If plaintiff’s symptoms were 
symptoms of the same injury that 
existed at the time of the alleged 
misdiagnosis, then the claim is barred 
by the SOL.  

 

 Court found questions of fact and 
cited conflicting evidence from 
plaintiff, defendant and the parties’ 
experts. 

 There was evidence to support an 
asymptomatic period between the 
original misdiagnosis and her 
subsequent stroke. Plus, the stroke 
resulted in brain damage which 
studies show was not present prior to 
the stroke.  

 There was certainly an issue of fact 
that should be left for a jury’s 
determination.  

 

16 

 

 
 

Case 
Discovery 

Facts Legal Principles Conclusions 

ANGLIN V. SMITH 
816 S.E. 2D 426 
 
(JUNE 21, 2018) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Patient filed suit 
against doctor for pain 
and weakness suffered 
after back injection.  
 

 Jury returned a 
defense verdict and 
plaintiff appealed 
manner in which trial 
court handled the 
affidavit of plaintiff’s 
expert.  

 Duty to respond to discovery is 
continuing and when a party knows a 
previous discovery response is no 
longer true and does not amend the 
response the party is in knowing 
concealment.  
 

 A party does not have to file a motion 
to compel in order to obtain sanctions 
should they later learn the answer was 
false or misleading.  

 
 An interrogatory answer that falsely 

denies the existence of discoverable 
information is worse than no response.  

 Trial Court’s exclusion of affidavit 
was appropriate remedy for Plaintiff’s 
failure to disclose the same during 
discovery.  
 

 COA opinion suggests that when work 
product is an issue it is best to identify 
the responsive document and allow 
the court to determine the applicability 
of the work product doctrine to the 
document.  
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Case 
Relation Back 

Facts Legal Principles Conclusions 

TENET HEALTH 
SYSTEM, INC. V. 
THOMAS  
816 S.E. 2D 627 
 
(JUNE 29, 2018) 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Patient filed suit 
against hospital for 
delay in diagnosis and 
treatment after she 
presented to E.D. 
following MVA.  
 

 Trial Court granted 
hospitals motion to 
dismiss amended 
complaint on grounds 
that new allegations 
did not arise from 
same conduct, 
transaction, etc. 

 To determine relation back, Court 
must examine facts in original 
complaint and amended complaint to 
determine if they are close in time, 
place and subject matter and involve 
events leading up to the same injury.  

 
 

 Plaintiff’s imputed liability claim in 
amended complaint relates back to 
original complaint because it involves 
the same events, location and general 
subject matter.  

 New legal theories and parties can be 
added in amended complaints as long 
as they pass the common core of 
operative facts test.  
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I. Medical Malpractice versus Nursing Home Litigation 
 
A. Theories of Recovery 

Traditional medical malpractice cases and nursing home cases can overlap and include 

the same injuries and theories of recovery.  However, nursing home litigation is inherently 

different and can encompass numerous additional causes of action than traditional medical 

malpractice cases.  The most common nursing home cases arise out of: 

1-Pressure Ulcers or Decubitus Ulcers, “Bedsores” 

2-Falls and Drops 

3-Failure to diagnose and treat (UTIs, sepsis, strokes, pneumonia, and more) 

4-Improper restraints, chemical or physical 

5-Physical abuse  

6-Neglect (dehydration & malnutrition) 

7-Emotional, sexual or psychological abuse 

8-Financial abuse  

9-Fraud/whistleblower 

10-Wrongful death 

The term “nursing home” has come to encompass several different types of long term 

care facilities, including skilled nursing facilities, assisted living facilities, personal care homes 

and other different types of rehab and long-term acute care facilities.  Most skilled nursing 

facilities in Georgia participate in Medicare and Medicaid and are therefore subject to Federal 

Regulations, which require them to meet minimum standards. The State of Georgia has also 

implemented its own set of regulations for skilled nursing facilities, assisted living facilities and 

personal care homes.  Georgia has a Residents’ Bill of Rights for Nursing Home Residents, 

which provides additional requirements for skilled nursing facilities.  In nursing home litigation, 

violations of Federal and State regulations can be used to create independent causes of action and 

even establish negligence per se.  Traditional medical malpractice laws can also be utilized to 

bring a cause of action against a long-term care facility involving the care of doctors and nurses. 

 

 

2 
 

Applicable Law 

 

Medical Malpractice Nursing Home  
 
1. Professional negligence by a nurse or 

doctor. 
• O.C.G.A. §51-1-271 
• O.C.G.A. §9-11-9.12 
• Requires duty, breach, causation 

& damages 
• Requires expert on standard of 

care, not defined by statute or 
regulations 

 
 
 
 

 
1. Professional negligence: O.C.G.A. §51-1-27 

 
2. Federal Regulations: §42 C.F.R. Part 483.1 et al 

(Medicare & Medicaid facilities) 
 

3. Georgia Regulations: 
• Nursing Homes: Ga. Comp. R & Regs. R. 111-

8-56 et al 
• Assisted Living Facilities: Ga. Comp. R & 

Regs. R. 111-8-63 et al 
• Personal Care Homes: Ga. Comp. R & Regs. 

R. 111-8-62 et al 
 

4. Georgia Bill of Rights: O.C.G.A §31-8-100 et al 
 

 
 
 
 
 
 
 
 

                                                           
1 O.C.G.A. §51-1-27 
A person professing to practice surgery or the administering of medicine for compensation must bring to the 
exercise of his profession a reasonable degree of care and skill. Any injury resulting from a want of such care and 
skill shall be a tort for which a recovery may be had. 
2 O.C.G.A. §9-11-9.1 
(a) In any action for damages alleging professional malpractice against: (1) A professional licensed by the State of 
Georgia and listed in subsection (g) of this Code section;  (2) A domestic or foreign partnership, corporation, 
professional corporation, business trust, general partnership, limited partnership, limited liability company, limited 
liability partnership, association, or any other legal entity alleged to be liable based upon the action or inaction of a 
professional licensed by the State of Georgia and listed in subsection (g) of this Code section;  or (3) Any licensed 
health care facility alleged to be liable based upon the action or inaction of a health care professional licensed by 
the State of Georgia and listed in subsection (g) of this Code section, the plaintiff shall be required to file with the 
complaint an affidavit of an expert competent to testify, which affidavit shall set forth specifically at least one 
negligent act or omission claimed to exist and the factual basis for each such claim. . . . (g) The professions to 
which this Code section shall apply are: … (8) Dietitians;… (11) Medical doctors; (12) Nurses; (13) Occupational 
therapists … (17) Physical therapists; (18) Physicians' assistants…(25) Speech-language pathologists… 
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Potential Causes of Action 
 

Medical Malpractice Nursing Home  
 
1. Professional negligence by a nurse or 

doctor or other professional listed 
under O.C.G.A. §9-11-9.1 (O.C.G.A. 
§51-1-27) 

 
 
 

 
1. Professional negligence by a nurse or doctor or 

other professional listed under O.C.G.A. §9-11-
9.1 (O.C.G.A. §51-1-27) 
 

2. Simple negligence (non-professional negligence 
and corporate malfeasance, such as understaffing 
and skimming resources, etc.) 

 
3. Negligence Per Se for violation of 42 C.F.R. Part 

483.1 et al (Medicare & Medicaid facilities) 
 

4. Violation of Georgia Bill of Rights: O.C.G.A 
§31-8-100 et al 

 
5. Negligence Per Se for violation of Georgia 

Regulations: 
• Nursing Homes: Ga. Comp. R & Regs. R. 

111-8-56 et al 
• Assisted Living Facilities: Ga. Comp. R & 

Regs. R. 111-8-63 et al 
• Personal Care Homes: Ga. Comp. R & Regs. 

R. 111-8-62 et al 
 

6. Breach of Contract 
 

7. Negligent Hiring, Retention, Management & 
Supervision 
 

8. Responsibility of related entities: Respondeat 
Superior, Alter Ego, Joint Enterprise, Actual or 
Apparent Agency  

 
  

 

 

 

 

 

4 
 

Medical Malpractice cases tend to focus on the negligence of an individual nurse or 
doctor, whereas in a nursing home case, there is a greater focus on systematic negligence and 
corporate malfeasance.  These systematic issues can include anything from understaffing to 
siphoning resources away from the nursing home residents so that the nursing home can make a 
greater profit.  For example, one Georgia nursing home was accused of not buying sufficient 
food and supplies for the nursing home to operate properly and nurses and nurse aids were 
buying adult diapers with their own money to try to care for the residents.  In that instance, one 
would not want to blame the nurses and aides for failing to change the residents frequently 
enough, one would blame the nursing home management for trying to make a greater profit by 
not spending sufficient money on supplies that would be necessary to run the nursing home 
within acceptable standards. 

B. Documentation 

A background in medical malpractice will provide a good foundation for handling 
nursing home cases. However, nursing homes have an additional sub-culture of their own, 
including different terms of art, documentation, staffing and lingo. [See the attached Nursing 
Home Documentation Checklist for a comprehensive list of a typical nursing home 
documentation]   

One of the typical documents found uniquely in a nursing home chart will be the 
Minimum Data Set, or “MDS.” [See MDS front page]  Federal regulations require nursing homes 
accepting Medicare and or Medicaid to periodically submit comprehensive assessments of each 
resident's functional capabilities and health issues.  These reports help the nursing home identify 
each resident’s specific problem areas, which in turn trigger the nursing home to formulate a plan 
to resolve and prevent those problem areas.  There is a 1400+ page manual on the CMS website 
that can provide insight to each section of the MDS3.  The following is a brief guide to the 
information contained in the MDS4:  

A Identification 
Information 

Obtain key information to uniquely identify each resident, 
nursing home, type of record, and reasons for assessment. 
 

B Hearing, Speech, and 
Vision 
 

Document the resident’s ability to hear, understand, and 
communicate with others and whether the resident 
experiences visual, hearing or speech limitations and/or 
difficulties. 
 

C Cognitive Patterns Determine the resident’s attention, orientation, and ability to 
register and recall information. 
 

D Mood Identify signs and symptoms of mood distress. 
 

E Behavior Identify behavioral symptoms that may cause distress or are 

                                                           
3 https://downloads.cms.gov/files/1-MDS-30-RAI-Manual-v115R-October-1-2017-R.pdf 
4 https://downloads.cms.gov/files/1-MDS-30-RAI-Manual-v115R-October-1-2017-R.pdf, pages 3-5 & 3-6 
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3 https://downloads.cms.gov/files/1-MDS-30-RAI-Manual-v115R-October-1-2017-R.pdf 
4 https://downloads.cms.gov/files/1-MDS-30-RAI-Manual-v115R-October-1-2017-R.pdf, pages 3-5 & 3-6 
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 potentially harmful to the resident, or may be distressing or 
disruptive to facility residents, staff members or the 
environment. 
 

F Preferences for 
Customary Routine 
and Activities 
 

Obtain information regarding the resident’s preferences for 
his or her daily routine and activities. 
 

G Functional Status Assess the need for assistance with activities of daily living 
(ADLs), altered gait and balance, and decreased range of 
motion. 
 

GG Functional Abilities 
and Goals 
 

Assess the need for assistance with self-care and mobility 
activities. 
 

H Bladder and Bowel 
 

Gather information on the use of bowel and bladder 
appliances, the 
use of and response to urinary toileting programs, urinary and 
bowel continence, bowel training programs, and bowel 
patterns. 
 

I Active Diagnoses Code diseases that have a relationship to the resident’s 
current functional, cognitive, mood or behavior status, 
medical treatments, nursing monitoring, or risk of death. 
 

J Health Conditions Document health conditions that impact the resident’s 
functional status and quality of life. 
 

K Swallowing/Nutritional 
Status 
 

Assess conditions that could affect the resident’s ability to 
maintain adequate nutrition and hydration. 
 

L Oral/Dental Status Record any oral or dental problems present. 
 

M Skin Conditions 
 

Document the risk, presence, appearance, and change of 
pressure ulcers as well as other skin ulcers, wounds or 
lesions. Also includes treatment categories related to skin 
injury or avoiding injury. 
 

N Medications Record the number of days that any type of injection, insulin, 
and/or select medications was received by the resident. 
 

O Special Treatments, 
Procedures, and 
Programs 

Identify any special treatments, procedures, and programs 
that the resident received during the specified time periods 
 

6 
 

P Restraints and Alarms Record the frequency that the resident was restrained by any 
of the listed devices at any time during the day or night; 
record the frequency that any of the listed alarms were used. 
 

Q Participation in 
Assessment and Goal 
Setting 
 

Record the participation of the resident, family and/or 
significant others in the assessment, and to understand the 
resident’s overall goals. 
 

V Care Area Assessment 
(CAA) Summary 
 

Document triggered care areas, whether or not a care plan has 
been developed for each triggered area, and the location of 
care area assessment documentation. 
 

X Correction Request Request to modify or inactivate a record already present in 
the QIES ASAP database. 
 

Z Assessment 
Administration 

Provide billing information and signatures of persons 
completing the assessment. 
 

 
 
C. Cast of Characters 

In addition to new lingo and documentation, nursing homes have different staff than 
hospitals and other healthcare facilities: 

• Administrator 
• Administrative Staff 
• Medical Director 
• Director of Nursing “DON”  
• Assistant Director of Nursing “ADON” 
• Registered Nurses “RNs: (can fill different positions, such as DON) 
• Nurse Supervisors 
• Floor Nurses 
• Licensed Practical Nurses “LPNs” (can fill different positions, such as floor 

nurses or med techs) 
• Certified Nurse Aides “CNAs” 
• MDS Coordinator 
• Care Plan Coordinator 
• Dietician 
• Therapists (PT, ST, OT, RT) 
• Wound Care Team 
• Social Services Director/Activities Director 
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Not all nursing homes will fill every position listed above and some employees fill more than 
one role, usually depending on the size and resources of the facility.  Federal and state 
regulations set forth minimum staffing levels for nursing staff at nursing homes.  Assisted Living 
Facilities and Personal Care Homes do not provide around the clock nursing care and do not 
have the same level of nursing and other staff.  Sometimes these individual staff members are 
included in a lawsuit against the facility, depending on the situation. 

 
II. Dilemmas 

 
A. Peeling the Corporate Onion 

Many nursing homes use a management company in addition to the regular onsite staff 
who oversee the day to day operations of the facility.  This is just the tip of the iceberg.  One of 
the biggest dilemmas faced in nursing home litigation is corporate nursing home chains, which 
have multiple layers of corporate structure designed to separate and insulate corporate assets and 
liabilities.  Some nursing home chains incorporate each separate facility location through the use 
of hundreds of separate companies, while other companies make the decisions and reap the 
profits from those individual locations.  Then, when litigation occurs, these separate entities try 
to insulate themselves from liability claiming they are a separate company.   

Sifting through the corporate structure and red tape can require a lot of leg work.  There 
are a few things you can do before filing suit to make sure you include the appropriate parties: 

1. CMS Nursing Home Compare Ownership Information: Go to the CMS 
nursing home compare website at https://www.medicare.gov/nursinghomecompare.  Once you 
have found the specific nursing home you are researching you will be able to access a link to the 
names of all entities and individuals with the ownership and control of that nursing home.  This 
website is also very useful in providing copies of recent surveys and nursing home ratings. 

 
2. Form 855 A, Medicare Enrollment Application: Submit a Freedom of 

Information Act request to CMS5 for the Form 855 A for the facility you are researching (include 
the years you are interested in).  This form will have information about the nursing home, 
including changes in ownership, operation and control, corporate organization and structure and 
other helpful information.  

 
3. Cost Report Form CMS-2540-10: Submit a Freedom of Information Act request 

to CMS for the Cost Report Form CMS-2540-10 Form for the facility you are researching (6 
years is recommended to analyze patterns and changes).  These Cost Reports are a valuable tool 
in many areas of nursing cases, especially identifying when resources are being siphoned away 
from the nursing home by related entities, but they can also help identify when resources are 

                                                           
5 A complete guide to CMS Freedom of Information Act (FOIA) Policy and Procedural Instructions can be found at 
www.cms.gov/Regulations-and-Guidance/Legislation/FOIA/Downloads/FOIAProcessingPolicyProceduresGuide- 
.pdf 
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flowing to and from related entities to help determine if those entities should be included in your 
case.  

 
B. Getting the Records 

Obtaining a full set of nursing home records can be arduous, for both the Plaintiff’s 
attorney and the attorney representing the nursing home.  Records get thinned out and moved. 
Some records are maintained only in electronic format and never reduced to paper.  Even a well-
meaning nursing home will likely miss many documents in their production of the chart and 
related documents.  It is important to have some mechanism in place to ensure that you have 
everything.  If you represent the nursing home, you have the benefit of driving over to the 
facility itself and walking the staff through all the categories of records they may have that they 
didn’t even know they had until you get everything. [See the attached Nursing Home 
Documentation Checklist, for a start]  If you represent the nursing home resident or their family, 
it will be more difficult.  However, there are ways to improve your chances of getting all the 
records: 

1. RPDs: Once suit is filed served opposing counsel with RPDs requesting all the 
documents you would like. 

 
2. 30(b)(6) Document Deposition with Notice to Produce: In addition to obtaining 

the documents, the purpose of the 30(b)(6) corporate representative document deposition with a 
Notice to Produce is to find out more information about the following topics: 

 
• additional documents that may available that have not been produced 
• objections to producing documents (such as production of certain documents 

would be unduly burdensome or other similar objections) 
• missing documents that the nursing home claims cannot be located (what was 

done to locate the documents?) 
• record destruction policies 
• electronic records systems and audit trails  

 
Some attorneys use this in lieu of an RPD. It can also be used in conjunction with RPDs.  These 
deposition transcripts can be useful if it becomes necessary to file Motions to Compel against the 
nursing home. 

 
3. Federal Regulations: If your client still resides at the subject nursing home, there 

is a limited Federal regulation, which would allow access to the resident’s nursing home file 
within 24 hours and a copy within an additional 2 working days: 

§42 C.F.R. §483.10(b)(2) The resident or his or her legal representative has the right: 

(i) Upon an oral or written request, to access all records pertaining to himself or 
herself including current clinical records within 24 hours (excluding weekends 
and holidays); and 
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(ii) After receipt of his or her records for inspection, to purchase at a cost not to 
exceed the community standard photocopies of the records or any portions of 
them upon request and 2 working days advance notice to the facility. 

 

C. Arbitration Agreements 

Many nursing home residents and their families are presented with a large package of 
documents to sign upon admission into the nursing home.  Often these papers include an 
agreement to arbitrate any dispute with the nursing home in lieu of traditional jury trial.  Many 
families are not even aware of what they are signing.   

In 2016, the Center for Medicare and Medicaid Services (CMS) issued a regulation 
setting forth that long term care facilities were not permitted to enter into pre-dispute arbitration 
agreements with their residents.  However, in November of 2016 this proposed regulation was 
stayed before it ever went into effect.  In 2017 CMS submitted a new proposed regulation, which 
removed the provision that prohibited pre-dispute arbitration agreements.  There are certain 
limited exceptions to the enforcement of arbitration agreements, such as instances where the 
signor did not have the legal authority to sign for the nursing home resident, but as a whole, they 
are currently enforceable. 

 

 

 

 

NURSING HOME DOCUMENTATION CHECKLIST 

Administrative (not considered to be the “chart” but should be requested) 
 Admission Face Sheet 
 Advance Directives: 

• CPR Directive 
• DNR Order from physician 
• Resident Self Determination Act Acknowledgement 
• Living Will 
• Durable Power of Attorney 
• Power of Healthcare 
• Guardianship/Conservator 
• Legal incapacitation 

 Consents & Acknowledgements: 
• Physical Restraints 
• Admission Consents 
• Consent to Treat 
• Consent to Photograph 
• MDS Consent 
• MDS Acknowledgement 
• Release of Information Consent 
• Release of Responsibility/Leave of Absence 

 Personal inventory Sheet 
 Pre-admission Screening (PASARR) 
 Admission Agreement 
 Arbitration Agreement 
 Death Certificate/Record of Death 
 Billing Records 
 Financial Records 

Nursing Home Chart 
 Discharge Summary  
 Physician Orders 
 Physician Telephone Orders 
 History & Physical 
 Hospital Discharge Summary 
 Hospital Transfer Form 
 Outside Medical Records  
 Immunization Records 
 Physician Progress Notes  
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 Consults (Dentist, Podiatrist, Opthalmologist, Vascular, Hospice, Wound Care Physician, etc.) 
 Minimum Data Set “MDS” 
 Care Area Assessments “CAA” (formerly Resident Assessment Protocols “RAPS”) 
 Care Plans  
 Admission Nursing Assessment 
 Nurses Notes [Narrative Notes, Daily Nursing Summaries, Weekly Nursing Summaries, Bi-

Monthly Nursing Summaries, Monthly Nursing Summaries] 
 ADL Flowsheets [bathing, grooming, toileting, etc.] 
 Intake and Output Record 
 Vital Sign Flow Sheets 
 Other flow sheets [Diabetic, etc.] 
 24 Hour Reports 
 Medication Administration Record “MAR” 
 Treatment Administration Record “TAR” 
 Skin Breakdown Assessments [Braden Scale, Norton Risk, etc.] 
 Wound Documentation 
 Skin Assessments [Daily, Weekly] 
 Fall Risk Assessments 
 Restraint Assessments 
 Restraint Consent Forms  
 Pain Assessments 
 Behavioral Monitoring Records 
 Antipsychotic Monitoring Records 
 Abnormal Voluntary Movement Scale “AIMS” 
 Bowel & Bladder Assessments “B&B”, Toileting Program Assessment 
 Physical Therapy Records [Evaluations, Care Plans, Notes] 
 Occupational Therapy Records [Evaluations, Care Plans, Notes] 
 Speech Therapy Records [Evaluations, Care Plans, Notes] 
 Restorative Therapy Records [Evaluations, Care Plans, Notes] 
 Nutrition/Dietary Assessment/Records 
 Meal Consumption Records 
 Social Services Assessment/Records 
 Activity Records 
 Pharmacy Reviews, Pharmacy Consultant Sheets, Pharmacy Communication Record 
 Labs 
 Radiology 
 Photos 
 Transfer Forms 
 Misc. [FLU Shot record, etc.] 

A0310 continued on next page.

MDS 3.0 Nursing Home Comprehensive (NC) Corrected Version 1.14.0 DRAFT Page 1 of 45

Resident Identifier Date
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RESIDENT ASSESSMENT AND CARE SCREENING. 
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2. Modify existing record Continue to A0100, Facility Provider Numbers.
3. Inactivate existing record Skip to X0150, Type of Provider.

Enter Code

A0100.  Facility Provider Numbers.
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0. No...
1. Yes.
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IS PROFESSIONALISM AN OLD-FASHIONEDFD IDEAL? 

 
 At times it seems like we as a profession have lost our way.  Similarly, as a 

country, it sometimes seems we have collectively lost our way.  Values such as 

character, civility, virtue, honesty, integrity, and patriotism are increasingly being 

called into question as archaic or “old-fashioned” ideals – and, as such, are no longer 

in vogue or sufficiently “modern”.  The “modern” mentality seems to be that we no 

longer need to rely on these ideals.  In today’s “modern” society, we are encouraged 

to believe that everything is open to a secular humanistic interpretation regardless of 

what the issue may be.  Indeed, moral relativism, writ large, occupies the public 

domain. 

 

Is there good and evil?  Is there right and wrong?  Such concepts no longer 

matter according to some, rather we simply need to look at each situation and apply 

our own relative ideals in addressing them.  The problem with this mentality, 

however, is that such logic when applied in actual life simply does not work.  There 

is good and evil in the world.  There are absolutes.  There is right and wrong.  And 

there are principals and standards – freedom, ethics, love and social responsibility – 

by which we, as a society, and particularly as professionals, should live by.  

Character, civility, integrity, honor, virtue, selflessness, sacrifice, service: these are 
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terms that must be embodied by our profession.  (May I include kindness, morality 

and manners as well?)  If not, we will continue to be lost in the wilderness which 

permeates the moral relativism of the new information “modern” age.   

 

To be clear, much has been achieved in today’s world.  We are a more 

prosperous and egalitarian society and have achieved a collective standard a living 

unparalleled in human history. Groups, long disadvantaged and discriminated 

against, now, have more opportunity than ever before to share in this prosperity, and 

Civil Rights, once denied, are available to more than ever before.  This is not to say 

our society currently rests in a cradle of perfected equality and opportunity; rather, 

it is to acknowledge how far we have come together as Group.  But in enjoying these 

rightly won Civil Rights, I fear our society is, nonetheless, increasingly losing its 

civility and its connection to many of the “old-fashioned” values necessary for both 

civility and these only recently-won Civil Rights to thrive. I fear we may have 

“thrown the baby out with the bathwater,” and will be unable to continue the 

necessary work of Civil Rights, tackle the pressing problems of today and tomorrow, 

or fulfill our roles as professionals in the practice of law. 

 

5 
 

 Recently a famous actor was awarded a Tony Award for his stage 

performance.  In receiving his award, in the presence of all those in attendance, the 

actor used crass vulgarity to describe our sitting President.  Regardless of one’s 

politics, it occurred to me when I was watching this that we really have lost our way 

in society.  It used to be that using vulgarity (the F word no less) in public was 

shunned and discouraged by society – if not career threatening altogether.  Now, 

however, such vulgarity is portrayed by some to be fashionable and “modern.”  Only 

a few years ago, dishonoring the Office of the President – even if the President may 

himself behave inappropriately – with such vulgarity would have been considered 

to be completely out of the bounds of civil behavior and totally inappropriate.  There 

is a reason why Congress stands and applauds when the President walks into the 

House of Representative’s chamber during the State of the Union – it is out of respect 

for the Office, not necessarily the individual who holds it.   

 

Now, in today’s modern society, such behavior is considered “acceptable” as 

a form of political “resistance.”  It as if the conviction of one’s beliefs empowers an 

individual to express those beliefs in a manner proportionate to how strongly they 

are held. The reality, however, is often the opposite and, we owe it to ourselves and 
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our causes to express strongly held beliefs and criticisms in a manner in which they 

are likely to be listened to, and not just simply heard. 

 

Ultimately, the referenced actor received an ovation for his very public display 

of vulgarity.  To even criticize anyone who uses such terms is today considered by 

some to be provincial and out of step with the new “normal”:  the new moral and 

civil normal of our depressingly “modern” society.  Obviously, in the context of the 

article being written, the question arises – how does this social commentary apply to 

us lawyers? 

 

 Now, I would submit, more than ever, we lawyers need to embrace the time-

honored tradition of Professionalism.  Certainly, this requires competency, and 

scholarship.  But, more importantly, if we are to embody these traditions today, I 

suggest we must also engage in a degree of professional introspection.  Have we as 

a profession lost our way like so many in society seem to have done?  Are we 

committed to excellence?  Are we truly committed to pursuing justice?  Must we 

adhere to the timeless standards of selflessness, service and even sacrificial devotion 

to cause regardless of the political conflicts omnipresent in society?  Are we instead 

and as a profession more focused on the almighty dollar and accompanying 

7 
 

narcissistic rewards?  Should our professional ideals be subordinate to our desire for 

economic, financial and social “success”?  Are we honest enough to even admit that 

these are issues that must be critically examined by all lawyers in today’s progressive 

society? 

 

 I hope so, and I would submit that we as lawyers must hold ourselves to higher 

standards than the general public.  We are on the front lines every day, called to 

ethically solve problems for our clients and, as best we can, achieve justice in the 

process.  We are the infantry.  In order that justice might be achieved in our 

progressive world, it has become imperative that we as a profession subordinate our 

own needs for the greater good of our clients and society.  Money will come if we 

do it right, but we cannot focus solely on money.  We must focus on what I refer to 

as “old-fashioned” ideals.  Indeed, our own professional rules acknowledge that they 

alone cannot “exhaust the moral and ethical considerations that should inform a 

lawyer, for no worthwhile human activity can be completely defined by legal rules, 

[and that these] . . . [r]ules simply provide a framework for the ethical practice of 

law.”  Bar Rule, Pt IV, Ch. 1, Scope § 14.  If we are to let our “conscience” and 

“approbation of professional peers” guide us, Bar Rule, Pt IV, Ch. 1, Preamble § 14, 

what is to guide our consciences and those of our peers?  Not only, therefore, must 
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we be competent, prepared, honest and forthright, in our journey towards 

professionalism we must rediscover virtues that many today call old-fashioned, out-

of-step ideals: character, competency, virtue, integrity, steadfastness, loyalty, 

sacrifice, fidelity, and (dare I say it or is it too old-fashioned to even express:  love 

for our fellow man?)  

 

 We as lawyers know that we will not always agree with our adversaries.  

However, it is important that we as lawyers always be courteous to our adversaries.  

We must agree to disagree in a civil way.  At the heart of the Prussian enlightenment 

lay a belief in the transformative powers of conversation – civil conversation – and 

a deep-seated belief and practice in what Immanuel Kant termed the “cautious 

language of reason.” These individuals avoided vulgarity or “immoderate speech,” 

and they eschewed satirical or mocking remarks.  They believed that if reason and 

progress were to blossom, civility was necessary to ensure that issues took 

prominence over individuals and their passions.1 We can see these sentiments 

echoed in our currents rules where despite our duty to diligently and “zealously 

assert” our client’s position, we are nonetheless encouraged not to engage in 

                                                
1 Christopher Clark, Iron Kingdom: The Rise and Downfall of Prussia, 1600-1947, pp. 247-52 
(First Harvard University Press ed. 2008.) 

9 
 

“offensive tactics” and to treat “persons involved in the legal process with courtesy 

and respect.” Bar Rule, Pt IV, Ch. 1, Preamble § 14; Bar Rule 1.3 cmt. 1.   

 

As was so famously asked by Rodney King following the Los Angeles riots, 

years ago: “Why can’t we all just get along?”  Why we cannot, I do not know; 

nevertheless, we must aim to do so.  I submit that we lawyers must return to old-

fashioned ideals in our dealings with our clients, with our adversaries and with 

society in general.  Respectfully, in order to adhere to our duty to “remain[] an 

upright person” and to “help[] maintain the legal profession’s independence from 

government domination,” we have a professional duty to do so. Bar Rule, Pt IV, Ch. 

1, Preamble §§ 8, 10. 

 

 The simple fact is that we are all brothers and sisters.  We must learn to love 

each other, care for each other, be courteous to one another and as the Golden Rule 

states: “Do unto others as we would have done unto ourselves.”  Respectfully, only 

in so doing will our quest for justice be achieved.  We must return to our roots, 

otherwise we will fail in our duty as lawyers to ourselves, to our fellow bar members, 

and to society.  We lawyers have a professional duty which we must fulfill.  As 

members of the infantry and being on the frontline of dealing everyday with a 
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plethora of societal and legal issues, we must pursue justice as professionals, and we 

must embody these time-honored, old-fashioned standards and principles for the 

greater good of our civil society.  In a very real sense, as professionals, I would 

submit we have a fiduciary duty to do so.  We cannot forget that the failure of others 

to fulfill their duties does not excuse us from fulfilling ours. Indeed, it makes it all 

the more important that we do so. 

 

 I heard a colleague recently remark upon one of the older and more venerated 

law firms in our state.  The remark was made that partners at this firm are no longer 

internally rewarded for community work or even for service within State or local bar 

organizations.  After all, time devoted to State or local bar organizations is time away 

from billable hours!  Given that the Bar encourages us to devote a certain amount of 

time each year to pro bono work, and seeks to reminds us that “[e]very lawyer, 

regardless of professional prominence or professional work load, has a responsibility 

to provide legal services to those unable to pay, and personal involvement in the 

problems of the disadvantaged can be one of the most rewarding experiences in the 

life of a lawyer,” this news was particularly discouraging. Bar Rule 6.1; Bar Rule 

6.1 cmt. 1.  Unfortunately, partners who devote time to serving their profession or 

communities, without pay, risk financial punishment in this “modern” yet venerated 

11 
 

law firm because their “realization rates” are diminished by the lack of time they 

spend on billable hours.   

 

Is this reported disregard for the ideals of our Profession not a siren call for 

all of us?  Is this something that we can tolerate as a Profession?  The salient question 

arises again: have we lost our way?  Where is our sense of duty?  Where are the 

leaders in the Bar and in our law firms?  Is this who we are:  businessmen only, 

focused on the bottom line and not on our duties as Professionals?  Should we simply 

follow the trend lines of modern civil society? Here, I suggest we all consider the 

wisdom of the following well-known Bible verse: “For whosoever will save his life 

shall lose it; but whosoever shall lose his life … shall save it.  For what shall it profit 

a man, if he shall gain the whole world, and lose his own soul.”  Matthew 16:26. 

 

 I will end this rant, polemic or epistle (however it is viewed) with two 

vignettes which hopefully will leave us all on a more positive note.  Not long ago I 

represented a client, a small company, who impressed me with something that they 

did which I really thought was quite beautiful.  They began their Board meetings 

with the Pledge of Allegiance to the United States of America.  (Yes, everyone stood 

before the flag.)  They also opened their meetings with a prayer, seeking guidance 
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the more important that we do so. 

 

 I heard a colleague recently remark upon one of the older and more venerated 

law firms in our state.  The remark was made that partners at this firm are no longer 

internally rewarded for community work or even for service within State or local bar 

organizations.  After all, time devoted to State or local bar organizations is time away 

from billable hours!  Given that the Bar encourages us to devote a certain amount of 

time each year to pro bono work, and seeks to reminds us that “[e]very lawyer, 

regardless of professional prominence or professional work load, has a responsibility 

to provide legal services to those unable to pay, and personal involvement in the 

problems of the disadvantaged can be one of the most rewarding experiences in the 

life of a lawyer,” this news was particularly discouraging. Bar Rule 6.1; Bar Rule 

6.1 cmt. 1.  Unfortunately, partners who devote time to serving their profession or 

communities, without pay, risk financial punishment in this “modern” yet venerated 

11 
 

law firm because their “realization rates” are diminished by the lack of time they 

spend on billable hours.   

 

Is this reported disregard for the ideals of our Profession not a siren call for 

all of us?  Is this something that we can tolerate as a Profession?  The salient question 

arises again: have we lost our way?  Where is our sense of duty?  Where are the 

leaders in the Bar and in our law firms?  Is this who we are:  businessmen only, 

focused on the bottom line and not on our duties as Professionals?  Should we simply 

follow the trend lines of modern civil society? Here, I suggest we all consider the 

wisdom of the following well-known Bible verse: “For whosoever will save his life 

shall lose it; but whosoever shall lose his life … shall save it.  For what shall it profit 

a man, if he shall gain the whole world, and lose his own soul.”  Matthew 16:26. 

 

 I will end this rant, polemic or epistle (however it is viewed) with two 

vignettes which hopefully will leave us all on a more positive note.  Not long ago I 

represented a client, a small company, who impressed me with something that they 

did which I really thought was quite beautiful.  They began their Board meetings 

with the Pledge of Allegiance to the United States of America.  (Yes, everyone stood 

before the flag.)  They also opened their meetings with a prayer, seeking guidance 
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and wisdom in their business decisions.  Is there something wrong with this?  Is this 

too “old-fashioned” for the rest of us?  I would submit these practices, rooted in “old-

fashioned” notions are a great way to start any meeting when discussing important 

business matters.  And yes, we lawyers will not be harmed in honoring a higher 

power, our Country, and our fellow man, which includes our clients, each other, and 

especially adversaries with whom we may disagree.  There must be civil discourse.  

And yes, there must be a renewed fidelity to the traditions of selfless service that 

make our Profession a noble and honorable one. 

 

 With respect to honoring each other, I will close this article with another 

vignette which is also emblematic of why it is that we can end this discussion on a 

positive note.  Recently, I attended a calendar call in Bartow County.  An established 

lawyer was seeking to admit a new lawyer in her office to the local Bar.  The 

presiding Judge, in the presence of all the lawyers present for a very busy calendar 

call and motions calendar, then administered the oath and welcomed the new lawyer 

to the local Bar.  Thereafter, without any prompting, all the members of the local 

Bar formed and stood in line and each and every lawyer present (and there were 

many) proceeded to shake the hand of the newly admitted lawyer and to welcome 

her to the Bar.  It was wonderful and gratifying to see, and kudos to the Bartow 

13 
 

County Bar for doing it!  And perhaps this too was old-fashioned, but it nevertheless 

epitomized old-fashioned professionalism.   

 

 For all you trial lawyers, the next time you try a case and lose it, don’t forget 

to shake your opponent’s hand and congratulate them on their hard-won victory.  

Don’t forget to remember who you are.  You are graced to be in a profession where 

you may be of service to others.  You are blessed to be able to assist clients with 

their problems.  Do not squander this privilege.  Instead, return to the old-fashioned 

values of honor, integrity, virtue, honesty and duty.  Yes – to be professional we 

must practice our craft and develop competency – but being a true professional 

requires much more than scholarship or avoiding sophistry. 

 

I simply suggest that it is not old-fashioned to be courteous. It is not old-

fashioned to stop using vulgarity in public.  It is not old-fashioned to show respect 

to our civic leaders regardless of how we feel about their individual political views.  

It is not “old-fashioned” to focus on selfless service without focusing on the almighty 

dollar.  If we began showing respect to one another and indeed, loving and serving 

one another as we are called to do, perhaps the vignettes set forth herein may serve 
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as an example for ourselves, our clients and society.  This is our calling as lawyers 

and, I submit, a pre-requisite to being professional.  

 

We as lawyers can and must do better than some of our more famous, 

“modern” friends.  We must lead the way – out of the wilderness – back to this 

country’s and our profession’s time-honored roots of honor, respect, virtue, 

character, integrity, duty and patriotism.  These are the principles that make our 

profession great and the standards of conduct our country desperately needs us to 

embody – now more than ever.   

 

Can I even say it?   I will:  Amen! 



2:30 PROVING PRODUCTS LIABILITY CLAIMS    
    IN MEDICAL MALPRACTICE CASES
   Neil T. Edwards, Childers Schlueter & Smith LLC,  
   Atlanta
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GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the 
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the 
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in 
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours 
of continuing legal education activity in the area of trial practice. These trial practice hours are 
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of 
“approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess 
trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics,  professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Offi  cial 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at 
the registration desk. ICLE  does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call: 
678-529-6688
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Follow ICLE on social media: 

 http://www.facebook.com/iclega

bit.ly/ICLELinkedIn

#iclega

www.gabar.org/ICLE

INSTITUTE OF CONTINUING LEGAL EDUCATION


