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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and eﬀorts of the Chairperson(s) and speakers, this seminar would not have been possible.
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneﬁcial as well as enjoyable We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a diﬀerent legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staﬀ
Jeﬀrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE
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AGENDA
PRESIDING:
			

Kathryn M. Zickert, Program Co-chair; Smith Gambrell & Russell LLP, Atlanta
Karen S. Hindson, Program Co-chair; Hindson & Melton LLC, Atlanta

		

		

TUESDAY
OCTOBER 9, 2018

		

7:30

REGISTRATION AND CONTINENTAL BREAKFAST

		

7:45

WELCOME AND PROGRAM OVERVIEW

		
8:00
			

MEDIATION AND ARBITRATION
Hon. Thomas E. Cauthorn, III, Cauthorn Nohr & Owen, Marietta

		

			

MEDICATION AND SUBSTANCE ABUSE:
THE IMPAIRED LAWYER

		
10:00
			

SOVEREIGN IMMUNITY & LOCAL GOVERNMENT
Kathryn M. Zickert

		

BREAK

9:00

			

11:00

Prerecorded Video, Speaker TBD

		
11:15
			

THE LAW OF INTERNET SALES
Peter M. Crofton, Smith Gambrell & Russell LLP, Atlanta

		
12:15
			
			

ADMINISTRATIVE LAW PRACTICE
Hon. Cynthia G. Weaver, Hearing Office Chief Administrative Law Judge, Social Security
Administration, Florence, AL

		

BREAK

1:15

		
1:30
			
			
			

RECENT DEVELOPMENTS IN LEGAL MALPRACTICE
[VIDEO REPLAY FROM NOVEMBER 16, 2017]
Shari L. Klevens, Dentons US LLP, Washington, D.C.
Alanna Clair, Dentons US LLP, Washington, D.C.

		
2:30
			
			

MEDITATION AND THE ZEN LAWYER:
PROFESSIONALISM
Karen S. Hindson

		

ADJOURN

3:30
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SATURDAY
OCTOBER 13, 2018

		

7:30

CONTINENTAL BREAKFAST

		
8:00
			

MECHANICS OF TAKING A CASE TO THE US SUPREME COURT
Richard A. Carothers, Carothers & Mitchell, LLC, Buford

		
8:50
			

CROSS-EXAMINATION
Kathryn M. Zickert

		

BREAK

9:40

		
9:55
			
			
10:45
		
			
11:35
		
11:50
		
			
12:40
		
			
			
1:30
		

TRANSACTIONAL REAL ESTATE
Carol V. Clark, Carol Clark Law, Atlanta
ASSET FORFEITURE
Gary D. Bergman, Prosecutor, Prosecuting Attorneys’ Council of Georgia, Morrow
BREAK
RESTRICTIVE COVENANTS IN EMPLOYMENT: HOW FAR CAN YOU GO
Kelly M. Hundley, Kelly Michael Hundley LLC, Atlanta
NUTS AND BOLTS OF PERSONAL REPRESENTATIVES/ADMINISTRATORS
AND CONSERVATORSHIP
Emmett J. “Jerry” Arnold, IV, Emmett J. Arnold PC, McDonough
ADJOURN

ICLE at Sea: Mediterranean
9 of 310

TABLE OF CONTENTS
Page
Foreword.................................................................................................................................................... V
Agenda......................................................................................................................................................VII
ICLE at Sea: Mediterranean......................................................................................................11- 310
Appendix:
ICLE Board.................................................................................................................................................. 1
Georgia Mandatory CLE Fact Sheet ................................................................................................. 2

ICLE at Sea: Mediterranean
10 of 310

TUESDAY
OCTOBER 9, 2018
7:45

WELCOME AND PROGRAM OVERVIEW

ICLE at Sea: Mediterranean
12 of 310

8:00
			
			

MEDIATION AND ARBITRATION
Hon. Thomas E. Cauthorn, III, Cauthorn Nohr & 		
Owen, Marietta

ICLE at Sea: Mediterranean
14 of 310

PREPARING
FOR
ADR

BY: T.E. Cauthorn, Esq.
Cauthorn Nohr & Owen
212 Church Street
Marietta, GA 30060

ICLE at Sea: Mediterranean
15 of 310

Preparing For ADR

T.E. Cauthorn, Esq.
Cauthorn, Nohr & Owen
212 Church Street
Marietta, GA 30060
TABLE OF CONTENTS
I.

II.

Preparing for the Mediation ........................................................................................1
A.

Prepare the Facts...............................................................................................1

B.

Current status of Settlement Discussions ........................................................1

C.

Previous Disputes between the Parties ............................................................2

D.

Confidentiality ..................................................................................................2

E.

Remedies Sought (Claims and Counter-Claims) .............................................3

F.

Memorandum of Mediated Settlement ............................................................6

Georgia Enforcement...................................................................................................8
A.

Samaca, LLC v. Cellairis Franchise, Inc., 345 Ga. App. 368,
813 S.E.2d 416 (2018).......................................................................................8

B.

American Gen. Financial Svcs. v. Jape, 291 Ga. 637,
732 S.E.2d 746 (2012) .....................................................................................11

C.

Coleman v. United Health Services of Georgia, 812 S.E.2d 24
(Ct. App. 2018) ................................................................................................14

III. Federal Enforcement of FAA .....................................................................................17
A.

Spirit Airlines, Inc. v. Maizes, --- F.3d --- (11th Cir., August 15, 2018),
2018 WL 3866335 ...........................................................................................17

B.

Terminix International Company, LP v. Palmer Ranch Limited
Partnership, 432 F.3d 1327 (11th Cir. 2005) ...................................................23

~i~

ICLE at Sea: Mediterranean
16 of 310

Endnotes: ...........................................................................................................................25
i.
Appendix C, Chapter 1: Ethical Standards for Neutrals,
A. Ethical Standards for Mediators ................................................................25
ii.

WikiDiff.com...................................................................................................26

iii.

Screen the parties for violence, threats, etc. ..................................................27

iv.

Georgia Arbitration Code ...............................................................................28

v.

Federal Arbitration Act...................................................................................34

~ ii ~

ICLE at Sea: Mediterranean
17 of 310

I. Preparing For The Mediation – review the guidelines with the
parties in advance of the mediationi
A. Prepare the Facts
1. Before the mediator can digest your argument, the mediator must
first digest the facts.
a. If the parties have separate facts, then tell the mediator.
b. If the parties agree on facts, then tell the mediator.
2. Tone down the adversarial approach and stick to the facts
a. Mediator cannot adjudicate – adversarial posture will not
change fact that mediator is not an adjudicator
b. Counsel must have a thorough review with client before the
mediation
i. assess risks of trial vs. rewards of trial, including costs
vs. benefits
ii. value of closure - “all’s well that ends” – business or
personal reasons may suggest closure is in client’s best
interest
iii. hard numbers should be identified
iv. identify other terms that are important, e.g., continuing
a business relationship; confidentiality terms
v. allow for a respectable number of offers and counteroffers to satisfy the urge to bargain and chaffer ii
c. once factors in 2.b. are resolved with the client, then the
tactical question to be prepared in advance is “how do we start
the mediation in order to get to the desired end game”?
B. Current status of Settlement Discussions
1
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C. Previous disputes between the partiesiii
D. Confidentiality
1. Mediator may testify as to a party’s mental capacity to contract if it
is at issue and the only available evidence is the mediator’s
testimony. Wilson v. Wilson, 282 Ga. 728, 653 S.E.2d 702 (2007)
2. Confidentiality may be waived when the guardian-ad-litem attends
the caucus with a party?
a. Advisory Opinion 8; issued November 18, 2013; Georgia
Commission on Dispute Resolution
i. confidentiality is permanent
… the confidentiality promise does not
end with the mediation session or the
ultimate resolution of the case by
dismissal, settlement or court judgment,
but obligates the mediator and all
attendees indefinitely.
ii. waived in certain circumstances
… Confidentiality is fundamental to the
success of mediation because its
assurance encourages participants to
communicate freely, openly and
honestly in mediation. Confidentiality
applies to all types of cases. Other than
some limited exceptions, it covers
anything said or done in the mediation
by all attendees (except guardians ad
litem). It covers all documents and
information produced for mediation. It
covers notes and records of the court
ADR program. …

2
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E. Remedies Sought (Claims and Counter-Claims)
1. What law applies?
a. Are there any interlocutory orders entered to date?
b. Is there a Consolidated Pre-Trial Order in place pursuant to
Uniform Superior Court Rule 7.2?
c. Are there any pending motions?
2. Special Damages, past, present, and future; e.g., medical expenses;
lost wages/income; property damage
3. General Damages, past, present, and future
4. Damages for breach of contract such as the parties contemplated at
the time contract entered into
5. Statutory damages
6. Punitive damages
7. Attorney fees and expenses of litigation
a. O.C.G.A. § 13-6-11
i. bad faith, as distinguished from mere negligence
ii. stubborn litigiousness or unnecessary trouble and
expense
b. other statutory basis of claim for fees and expenses, e.g.,
O.C.G.A. § 9-15-14
8. Injunctive relief
a. Interlocutory Injunction - O.C.G.A. § 9-11-65(a)
b. Temporary Restraining Order - O.C.G.A. § 9-11-65(b)
3
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c. Security - O.C.G.A. § 9-11-65(c)
9. Divorce and Modification
a. Child Support
i. Is there a Domestic Relations Financial Affidavit
pursuant to Uniform Superior Court Rule 24.2?
ii. Is there a child support worksheet pursuant to O.C.G.A.
§ 19-6-15 and http://csc.georgiacourts.gov/ ? (create an
account to access the calculator from the link in the top
right hand corner)
b. Custody and parenting time of minor children - Is there a
parenting plan pursuant to Uniform Superior Court Rule 24.10?
c. Gross Income for Child Support computation. See, O.C.G.A. §
19-6-15 (f)(1).
i. Attributable income: salaries, commissions, fees, tips,
self-employment, bonuses, overtime, severance, recurring
pension or retirement, interest, dividend, trust, annuity,
capital gain, disability benefits, worker compensation
(temporary or permanent), unemployment insurance,
judgments recovered for personal injury, awards from civil
actions, cash gifts or liquid gifts, prizes, lottery winnings,
alimony received, assets used for support, and other
ii. Self-employment income: (gross receipts less ordinary
and reasonable expenses) from business operations, from
work as independent contractor or consultant, sales of
goods or services, rental, and from self-employment, rent,
royalties, proprietorship, joint ownership, LLC, closely
held corporation
iii. Fringe benefits: includes in-kind remuneration, e.g.,
company car, housing, room and board (does not include

4
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employer payments for health insurance or retirement or
pension plan)
iv. Variable income: commissions, bonuses, overtime,
dividends shall be averaged
v. Military: includes base pay, drill pay, basic subsistence
allowance, and basic housing allowance
vi. Imputed income @ 40 hours/week times minimum
wage
d. Equitable Division of Marital Property and Marital Debt
i. Identify separate property and separate debt
ii. identify marital property and marital debt
iii. identify mixed marital and separate property
e. identify marital property that is not subject to being divided
by Qualified Domestic Relations Order (“QDRO”), e.g., Georgia
Teacher Retirement
vs.
those that are divisible by QDRO; the most common types of
qualified plans are profit sharing plans (including 401(k) plans),
defined benefit plans, and money purchase pension plans, where
employee contributions are not taxed until money is withdrawn
from the plan
f. Alimony
i.
temporary alimony, see O.C.G.A. § 19-6-3:
circumstances of the parties and the fact of the marriage,
peculiar necessities created by the divorce
ii. permanent alimony, see O.C.G.A. §§ 19-6-4, 19-6-5:
standard of living, duration of marriage, age and physical
and emotional condition of both parties, financial
5
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resources of each party, time necessary to acquire
education or training, contribution of each to marriage,
financial condition (including separate estate of each
party), and such other relevant factors the court might
deem equitable and proper
g. Attorney fees and expense of litigation in divorce action, see
O.C.G.A. § 19-6-2
i. financial circumstances of parties
ii. awards to date, if any
h. Attorney fees and expense of litigation in child support
modification action, see O.C.G.A. § 19-6-15(k)(5)
i. prevailing party
ii. as justice requires
iii. “shall be awarded” – if custodial parent prevails in an
upward modification based upon noncustodial parent’s
failure to exercise court ordered visitation
i. Attorney fee and expense of litigation (expert’s and guardianad-litem) in child custody action, see O.C.G.A. § 19-9-3(g)
i. in addition to O.C.G.A. §§ 19-6-2 and 19-6-15
ii. in proportions
iii. whether the parties reconcile or not
F. Memorandum of Mediated Settlement
1. Full settlement or partial settlement - be explicit

6
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2. Avoid language that can be construed by a court as vague, indefinite,
or “an agreement to agree”
3. Come to the mediation with a draft of mediated settlement language

7
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II. GEORGIA ENFORCEMENT
A. Samaca, LLC v. Cellairis Franchise, Inc., 345 Ga. App.
368, 813 S.E.2d 416 (2018) iv
1. Physical precedent only.
2. “The [appellees], as the parties seeking arbitration, bear the
burden of proving the existence of a valid and enforceable
agreement to arbitrate. And the validity of an arbitration
agreement is generally governed by state law principles of
contract formation.” (Citations and punctuation omitted.)
McKean v. GGNSC Atlanta, 329 Ga. App. 507, 509 (1), 765
S.E.2d 681 (2014).
3. Initially we note that, as is the case here, “the [Federal
Arbitration Act] FAA applies in state and federal
courts to all contracts containing an arbitration
clause that involves or affects interstate commerce.”
[emphasis added] (Citation omitted.) American Gen. Financial
Svcs. v. Jape, 291 Ga. 637, 638 (1), 732 S.E.2d 746 (2012).1
“[T]he first task of a court asked to compel arbitration
of a dispute is to determine whether the parties agreed
to arbitrate that dispute.” [emphasis added] (Citation,
punctuation, and emphasis omitted.) Primerica Financial Svcs.
v. Wise, 217 Ga. App. 36, 40 (5), 456 S.E.2d 631 (1995). And as a
matter of contract, “a party cannot be required to submit to
arbitration any dispute which he has not agreed so to submit.”
(Citation and punctuation omitted.) AT&T Technologies v.
Communications Workers of America, 475 U.S. 643, 648, 106
S.Ct. 1415, 89 L.Ed.2d 648 (1986).
4. [T]he federal policy favoring arbitration is taken
into consideration even in applying ordinary [s]tate
law. The federal policy favoring arbitration is not,
however, the same as applying a presumption of
arbitrability. We only apply the presumption of
arbitrability to the interpretation of contracts if we
have already determined that, under [s]tate law, the

8
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parties formed a valid agreement to arbitrate.
[emphasis added] …
“[t]he threshold determination of whether a
subsequent agreement entirely superseded a prior
agreement is made under state law, without applying
the FAA’s presumption.” [emphasis added] Dasher v. RBC
Bank (USA), 745 F.3d 1111, 1122 (II) (B) (11th Cir. 2014). See
Stewart v. Favors, 264 Ga. App. 156, 159 (1), 590 S.E.2d 186
(2003) (“[W]hen deciding whether the parties agreed to
arbitrate a certain matter including arbitrability,
courts generally should apply ordinary state-law
principles governing the formation of contracts.”
[emphasis added]) (citation and punctuation omitted.). Further,
in considering arbitrability a court “is not to rule on
the potential merits of the underlying claims. Even if it
appears to the reviewing court that the claims asserted
are meritless or even frivolous, it must not allow those
considerations to interfere with its determination of
arbitrability.” [emphasis added] (Footnotes and punctuation
omitted.) BellSouth Corp. v. Forsee, 265 Ga. App. 589, 595
S.E.2d 99 (2004).
With these principles in mind, to determine if an existing
contract has been superseded and discharged, the
parties must “subsequently enter upon a valid and
inconsistent agreement completely covering the
subject-matter embraced by the original contract.”
[emphasis added] (Citation and punctuation omitted.)
Hennessy v. Woodruff, 210 Ga. 742, 744 (1), 82 S.E.2d 859
(1954). Thus, “the terms of those contracts must
completely cover the same subject matter and be
inconsistent.” [emphasis added] Wallace v. Bock, 279 Ga. 744,
745–746 (1), 620 S.E.2d 820 (2005) (“where the parties
execute two successive agreements embodying
completed negotiations ‘on the same subject,’ the
doctrine of merger applies, and the second agreement
supersedes the first.” [emphasis added]). See Atlanta
Integrity Mtg. v. Ben Hill United Methodist Church, 286 Ga.
App. 795, 797, 650 S.E.2d 359 (2007) (“Under the merger
9
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rule, an existing contract is superseded and
discharged whenever the parties subsequently enter
upon a valid and inconsistent agreement completely
covering the subject-matter embraced by the original
contract.” [emphasis added]) (citation and punctuation
omitted.)
5. … With that being so, the arbitration agreements at issue in
this case include a “delegation provision” e.g., an
agreement to arbitrate threshold issues concerning
the arbitration agreement. The delegation provision
clearly assigns responsibility for resolving “whether
any specific claim is subject to arbitration at all
(arbitrability questions)” to the arbitrator. [emphasis
added] “[J]ust as the arbitrability of the merits of a dispute
depends upon whether the parties agreed to arbitrate that
dispute, so the question who has the primary power to decide
arbitrability turns upon what the parties agreed about that
matter.” (Emphasis omitted.) Losey v. Prieto, 320 Ga. App. 390,
393, 739 S.E.2d 834 (2013). Here, the arbitration agreements
clearly delegated that responsibility to the arbitrator.
6.
[t]he trial court did not err by compelling
arbitration according to the terms of the agreement.
Moreover, since all of the issues in the underlying suit
were compelled to arbitration, there was nothing left
for the trial court to resolve, and it was not error to
dismiss the suit with prejudice[.] The dismissal with
prejudice has no effect on a subsequent challenge to
the arbitration ruling, which would be a separate
action. [emphasis added]
***

10
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B. American Gen. Financial Svcs. v. Jape, 291 Ga. 637, 732
S.E.2d 746 (2012).
1. We granted certiorari in this appeal to determine whether 9 USC §
16(a)(1)(B) of the Federal Arbitration Act, 9 USC § 1 et seq., (the “
FAA”), which grants federal litigants the right to directly appeal a
trial court's order refusing to compel arbitration, preempts O.C.G.A.
§ 5–6–34(b), a statute which requires parties seeking to appeal from
such an order in state courts to follow interlocutory appeal
procedures. Because we conclude O.C.G.A. § 5–6–34(b) is a
procedural statute not preempted by 9 USC § 16(a)(1)(B), the Court of
Appeal's order dismissing the direct appeals' filed in this case is
affirmed.
2. In September 2010, appellant American General filed an action
against appellee Daniel Jape to recover monies he allegedly owed
pursuant to a loan agreement between the parties. The agreement
contains an arbitration provision authorizing either party to elect to
resolve by binding arbitration claims and disputes arising
thereunder. It further provides that the FAA applies to and governs
the agreement.
3. Jape subsequently counterclaimed for breach of contract. Several
months after the filing of the counterclaim, American General filed a
motion under § 4 of the FAA to compel arbitration only of Jape's
counterclaim. See 9 USC § 4 (authorizing parties to a written
arbitration agreement to petition court of competent jurisdiction to
compel arbitration). The trial court denied the motion to compel,
finding that American General waived its right to compel arbitration
by seeking judicial resolution of its arbitrable claim against Jape. …
The Court of Appeals determined it did not have jurisdiction because
American General failed to follow the interlocutory appeal
procedures found in O.C.G.A. § 5–6–34(b) and dismissed the appeal.
See Langfitt v. Jackson, 284 Ga. App. 628, 634(1), 644 S.E.2d 460
(2007) (order denying motion to compel arbitration not appealable
except under interlocutory appeal provisions of O.C.G.A. § 5–6–
34(b)). We granted American General's petition for certiorari.
4. … The contract between American General and Jape specifically
states that the FAA applies to and governs their agreement to
11
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arbitrate and the parties do not dispute that the financial contract
involves or affects interstate commerce. Accordingly, we conclude the
FAA applies to the enforcement of the arbitration agreement at issue.
The fact that the parties may have agreed to additional procedural
rules not found in the FAA in the event they were required to arbitrate
does not render the FAA inapplicable.
5. … Although the Supreme Court has not addressed the exact issue
before us, our Court of Appeals has twice held that the FAA does not
preempt O.C.G.A. § 5–6–34(b)'s jurisdictional requirements because
the provision sets forth procedural rules which do not undermine the
purposes and objectives of the FAA. Vereen, supra, 282 Ga. App. 663,
639 S.E.2d 598; Simmons Co. v. Deutsche Fin. Svcs. Corp., 243 Ga.
App. 85, 532 S.E.2d 436 (2000). More specifically, the court
concluded in Vereen that because our procedural law permits a trial
court to certify [an order denying a motion to compel arbitration] for
immediate appeal pursuant to O.C.G.A. § 5–6–34(b), parties, such as
those here, are provided with an avenue for seeking appellate review
that is not inconsistent with the objectives of the FAA to enforce
legitimate arbitration agreements. [Cit.] While the denial of an
application for interlocutory appeal, as occurred here, may delay
arbitration, such delay is not tantamount to the failure to enforce
valid arbitration agreements contrary to congressional objectives.
[Cit.]
6. We find the rationale of these cases persuasive and conclude that
O.C.G.A. § 5–6–34(b) is not preempted by the FAA. “[I]n enacting § 2
of the federal Act, Congress declared a national policy favoring
arbitration and withdrew the power of the states to require a judicial
forum for the resolution of claims which the contracting parties
agreed to resolve by arbitration.” Southland Corp., supra, 465 U.S. at
10, 104 S.Ct. 852. In doing so, “Congress intended to foreclose state
legislative attempts to undercut the enforceability of arbitration
agreements.” (Footnote omitted.) Id. at 16, 104 S.Ct. 852. O.C.G.A. §
5–6–34(b) is not a legislative attempt to undercut the enforceability
of arbitration agreements. It does not place limitations specifically
and solely on arbitration provisions; it does not discriminate between
appeals involving arbitration agreements and those involving the
enforcement of any other agreement; and unlike the provisions in
many of the arbitration cases decided by the Supreme Court, it does
12
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not create a blanket rule prohibiting or otherwise affecting the
enforceability of arbitration agreements.
7. Rather, O.C.G.A. § 5–6–34(b) is a procedural rule concerning the
jurisdiction of our state courts to review all non-final orders. Like the
provision in Volt, it determines “only the efficient order of
proceedings” and does “not affect the enforceability of the ...
agreement itself.” Doctor's Assocs. v. Casarotto, 517 U.S. 681, 688, 116
S.Ct. 1652, 134 L.Ed.2d 902 (1996) (discussing state rule at issue in
Volt). As such, agreements to arbitrate are treated under the
provisions of O.C.G.A. § 5–6–34(b) like all other contracts consistent
with the intent and objectives of the FAA. See Doctor's Assoc., supra,
517 U.S. at 687, 116 S.Ct. 1652 (by enacting § 2, “Congress precluded
States from singling out arbitration provisions for suspect status,
requiring instead that such provisions be placed ‘upon the same
footing as other contracts.’ [Cit.]”); Allied–Bruce Terminix Co. v.
Dobson, 513 U.S. 265, 281, 115 S.Ct. 834, 130 L.Ed.2d 753 (1995)
(states may regulate and invalidate arbitration clauses based on
general contract principles applicable to any contract; what FAA
makes unlawful is any state policy that places arbitration clauses on
unequal footing contrary to Congress' intent).
***
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C. Coleman v. United Health Services of Georgia, 812 S.E.2d 24
(Ct. App. 2018)
A. Procedural Background: Marvin Coleman filed suit against
Appellees alleging negligence, medical malpractice, fraud, etc.
Appellees moved to dismiss or stay and compel arbitration. The trial
court granted the motion to compel arbitration, stayed the lawsuit, and
granted Coleman a certificate of immediate review. The Court of
Appeals granted the application for discretionary review. Opinion by
Andrews, joined by Miller and Ellington.
B. Relevant Facts: Coleman lived with his sister and brother-in-law.
Coleman signed an Advance Directive for Health Care appointing his
sister and brother-in-law as health care agents “to make health care
decisions for [him],” including:
To authorize [Coleman’s] admission to or discharge
(including transfers) from any hospital, skilled nursing
facility, hospice, or other health care facility or service;
To request, consent to, withhold, or withdraw any type of
health care; and
To contract for any health care facility or service for
[Coleman], and to obligate [Coleman] to pay for these
services.
Subsequently, Coleman signed himself into Heritage Healthcare of
Forsyth for long term nursing care, signing his own admission
documents, including a voluntary arbitration agreement and variously
indicated that his brother-in-law was his “representative” or
“responsible party.” After a period of time, Coleman exhibited memory
and behavioral issues that Heritage Healthcare of Forsyth could not
address and he was transferred to the memory unit at Heritage
Healthcare of Macon, later known as Pruitthealth-Macon, LLC. This
time, Coleman did not sign himself into the facility and was not present
when he was signed-in. His brother-in-law signed him in, executing
the documents, including an arbitration agreement.

14

ICLE at Sea: Mediterranean
31 of 310

C. Court of Appeals Analysis
1. Express Authority - The brother-in-law was expressly
appointed by Coleman as an agent for health care decisions. The
arbitration agreement is not a health care decision in this
instance. It was not required as a condition precedent for
admission to Heritage Healthcare of Macon.
2. Apparent Authority - citing McKean v. GGNSC Atlanta, 329
Ga. App. 507, 765 S.E.2d 681 (2014) for the proposition that
“Apparent authority to perform an act ‘is created as to a third
person by written or spoken words or any other conduct of the
principal which, reasonably interpreted, causes the third person
to believe that the principal consents to have the act done on his
behalf by the person purporting to act for him … [and] [a]ny
manifestations of implied agency or apparent authority arising
only through the words or acts of the purported agent are
insufficient to authorize a finding that an agency existed.’”
Since Coleman was not present when his brother-in-law signed
him in and did not otherwise causes Heritage Health Care of
Macon to believe that Coleman consented to have the arbitration
agreement signed on his behalf, there is no evidence of the
brother-in-law’s apparent authority in the record.
3. Third-Party Beneficiary – Appellants argue that since the
brother-in-law signed the arbitration agreement, Coleman is a
beneficiary OR since the brother-in-law signed individually
creating a binding contract between him and Heritage Health
Care of Macon, Coleman is a beneficiary.
In a brief flourish, the Court of Appeals notes that Coleman does
not seek to enforce the arbitration agreement, he does not receive
any benefit from it, and “[a]lthough he received care at the
nursing facility, the arbitration provision was not part of – or
required by – his admission agreement and has no bearing on
‘the [facility’s] duties and obligations with respect to the
provision of care and treatment.’”.
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“… To conclude otherwise would allow contracting parties to
bind an unsuspecting third party to arbitration without
providing a benefit desired or accepted by the third party. Even
if [the brother-in-law} signed the arbitration agreement in his
individual capacity, therefore, it cannot be enforced against
Coleman.” [Cit. Om.]
NOTE: Florida follows this rule; 5th Cir. Does not follow this
rule; South Carolina District Court does not follow this rule.
***
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III. FEDERAL ENFORCEMENT OF FAAv
A. Spirit Airlines, Inc. v. Maizes, --- F.3d ---- (11 Cir., August
15, 2018), 2018 WL 3866335
1. Facts
a. On April 12, 2017, Steven Maizes and three other class
representatives filed a claim in arbitration against Spirit
Airlines, Inc. on behalf of a class of consumers. The claim
arose out of Spirit’s offer of membership in a club called
the “$9 Fare Club,” for a yearly membership fee of $59.95.
Spirit advertised that club members would “experience
the ultimate in cost savings” and could “cancel at any
time.” But the class representatives alleged Spirit broke
several promises made in the $9 Fare Club Agreement.
The details of these promises, and whether or how they
were broken, are not the subject of this appeal.
b. Soon after, on May 30, Spirit filed suit against the class
representatives in federal court in the Southern District of
Florida. Spirit’s lawsuit sought a declaration that the
agreement’s arbitration clause does not authorize class
arbitration claims. The agreement’s arbitration clause
states:
This Agreement and the terms of membership
shall be governed and construed in
accordance with the laws of the State of
Florida without giving effect to the choice of
law provisions thereof. Any dispute arising
between Members and Spirit will be resolved
by submission to arbitration in Broward
County, State of Florida in accordance with
the rules of the American Arbitration
Association then in effect. Notwithstanding
the foregoing, nothing in this Agreement is
intended or shall be construed to negate or
otherwise affect the consumer protection laws
of the state in which Members reside.
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c. Shortly after Spirit filed its suit, it asked the District
Court to impose a preliminary injunction to stop the
arbitration of class claims. The class representatives, in
turn, moved to dismiss Spirit’s lawsuit, saying subject
matter jurisdiction did not exist in federal court. The
District Court held a hearing on both motions. During the
hearing, Spirit’s counsel said he would like to have Spirit’s
vice president testify “that there was never an intent to
arbitrate more than one dispute at a time.” Spirit’s counsel
said that the vice president’s testimony would be relevant
“[i]f there is an ambiguity as to what’s intended” in the
agreement.
d. After the hearing, the District Court denied Spirit’s
request for an injunction and dismissed the case. The
District Court ruled that the agreement’s choice of AAA
rules incorporated Rule 3 of the Supplementary Rules for
Class Actions, which designates the arbitrator to decide
whether the arbitration agreement permits class
arbitration. Because the AAA rules require the arbitrator
to decide this question, the court dismissed the case for
lack of jurisdiction. This appeal followed.
2. Arbitrations routinely generate three categories of
dispute. First, there are the merits of the disagreement.
Second, there is a dispute about whether the parties
agreed to arbitrate their disagreement. Third, parties
disagree about who gets to decide whether they agreed
to arbitrate their differences. [emphasis added] See First
Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 942, 115 S.Ct.
1920, 1923, 131 L.Ed.2d 985 (1995).
3. In First Options, the Supreme Court told us how to go about
determining whether the parties agreed to have a court or an
arbitrator decide whether they agreed to arbitrate the dispute.
Id. at 944, 115 S.Ct. at 1924. The Court observed that when
parties enter into an arbitration agreement, they “often might
not focus” on who should decide whether their agreement to
arbitrate extends to a given dispute. Id. at 945, 115 S.Ct. at 1925.
With this in mind, the Court directed lower courts to never
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assume the parties agreed to have an arbitrator decide
questions of arbitrability “unless there is clear and
unmistakable evidence that they did so.” Id. at 944, 115 S.Ct. at
1924 (alterations adopted and quotation omitted).
Here, the parties dispute whether the agreement’s
choice of AAA arbitration rules amounts to “clear and
unmistakable” evidence of the parties’ intent to have
an arbitrator decide whether the agreement permits
class arbitration.1 Spirit points to opinions from four
other circuits to argue that the incorporation of AAA
rules, standing alone, is not enough to overcome the
First Options presumption. We have concluded to the
contrary. [emphasis added]
Our court’s opinion in Terminix weighs heavily in our
consideration. [emphasis added] In Terminix, Palmer Ranch
sued Terminix in Florida state court. 432 F.3d at 1329. Terminix
responded by suing Palmer Ranch in federal court to compel it
to arbitrate based on agreements between the parties. Id.
Palmer Ranch responded that the arbitration agreements were
not enforceable because they eliminated Palmer Ranch’s
statutory remedies and rights under Florida’s Deceptive and
Unfair Trade Practices Act. Id. The District Court agreed with
Palmer Ranch, held the agreements unenforceable, and denied
Terminix’s motion to compel arbitration. Id. at 1329–31.
On appeal, this Court reversed and directed the District Court
to grant the motion to compel arbitration. Id. at 1333. We
observed that Rule 8(a) of the AAA Commercial
Arbitration Rules provides that “the arbitrator shall
have the power to rule on his or her own jurisdiction,
including any objections with respect to the existence,
scope or validity of the arbitration agreement.” Id. at
1332 [emphasis added] (alteration adopted). Based on Rule
8(a), Terminix held that the parties’ choice of AAA’s
Commercial Arbitration Rules was clear and
unmistakable evidence that they intended an
arbitrator to decide whether the arbitration
agreements were enforceable. Id. [emphasis added]
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The reasoning of Terminix applies here as well. The
parties’ agreement plainly chose AAA rules. Those
rules include AAA’s Supplementary Rules for Class
Arbitrations, which, true to their name, supplement
the other AAA rules.2 Supplementary Rule 3 provides
that an arbitrator shall decide whether an arbitration
clause permits class arbitration.3 According to
Terminix, this is clear and unmistakable evidence that
the parties chose to have an arbitrator decide whether
their agreement provided for class arbitration.4 See id.
[emphasis added]
***
4. While we respect the work of our sister circuits, we have read
Supreme Court precedent differently. The out-of-circuit cases
relied upon by Spirit import the reasoning of Stolt-Nielsen, 559
U.S. at 684, 130 S.Ct. at 1774–75. See Reed Elsevier, 734 F.3d at
599 (citing Stolt-Nielsen, 559 U.S. at 684–85, 130 S.Ct. at 1774–
75); Chesapeake Appalachia, 809 F.3d at 760 (“We nevertheless
have looked to these ‘clause construction’ cases [like StoltNielsen] for guidance in answering the ‘who decides’
question.”). In contrast, we read Stolt-Nielsen to address
the question of whether an agreement allows class
arbitration at all, separate from the issue of who
decides the question to begin with. [emphasis added] See
559 U.S. at 684, 130 S.Ct. at 1775. We agree with Spirit that these
circuits have created a higher burden for showing “clear and
unmistakable” evidence for questions of class arbitrability than
for ordinary questions of arbitrability. See, e.g., Catamaran,
864 F.3d at 973 (“The risks incurred by defendants in class
arbitration ... and the difficulties presented by class arbitration
... all demand a more particular delegation of the issue than we
may otherwise deem sufficient in bilateral disputes.”).
However, we find no basis for that higher burden in Supreme
Court precedent.5
5. At oral argument, Spirit made a new argument
based on the last paragraph of Supplementary Rule 3.
This paragraph says “[i]n construing the applicable
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arbitration clause, the arbitrator shall not consider
the existence of these Supplementary Rules, or any
other AAA rules, to be a factor either in favor of or
against permitting the arbitration to proceed on a
class basis.” According to Spirit, this paragraph
means a court should not consider the existence of the
Supplementary Rules when deciding whether the
parties empowered the arbitrator to decide the
question of class arbitrability.
Again, we understand Spirit’s argument to substitute
the question of whether a particular agreement
permits class arbitration for the different question of
whether the agreement delegates the decision on that
question to the arbitrator. We read the last paragraph
of Supplementary Rule 3 to mean simply that the
existence of the Supplementary Rules has no effect on
whether the agreement permits class arbitration.
[emphasis added]
6. Spirit also argues the agreement’s choice of Florida law
makes the agreement ambiguous about whether the Florida
Arbitration Code or the AAA rules apply. In this regard, we look
back at the arbitration clause again, this time with different
emphasis:
This Agreement and the terms of membership
shall be governed and construed in
accordance with the laws of the State of
Florida without giving effect to the choice of
law provisions thereof. Any dispute arising
between Members and Spirit will be resolved
by submission to arbitration in Broward
County, State of Florida in accordance with
the rules of the American Arbitration
Association then in effect. Notwithstanding
the foregoing, nothing in this Agreement is
intended or shall be construed to negate or
otherwise affect the consumer protection laws
of the state in which Members reside.
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*** The best interpretation of Spirit’s agreement is that
Florida law covers the parties’ substantive rights and
duties while the choice of AAA rules covers dispute
resolution procedures. See Mastrobuono v. Shearson
Lehman Hutton, Inc., 514 U.S. 52, 63–64, 115 S.Ct. 1212,
1219, 131 L.Ed.2d 76 (1995) (giving an arbitration
agreement a similar construction). Thus the
agreement is not ambiguous. [emphasis added]
***
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B. Terminix International Company, LP v. Palmer Ranch
Limited Partnership, 432 F.3d 1327 (11th Cir. 2005)
1. This is another arbitration dispute in which the parties are
litigating whether or not they should be litigating. The familiar
scenario is that the parties agree in writing to arbitrate any
disputes between them, but then one party files a lawsuit taking
the position that the agreement to arbitrate is inapplicable,
invalid, or unenforceable for one reason or another. Anders v.
Hometown Mortgage Servs., 346 F.3d 1024, 1026 (11th Cir.
2003).
***
2. The district court denied Terminix’s motion to compel
arbitration. In its order, the court reasoned that “[t]he current
state of the law in this circuit is that an arbitration agreement
that contains remedial restrictions and a severability clause is
enforceable, but an arbitration agreement that contains
remedial restrictions and no severability clause is
unenforceable. See Paladino v. Avnet Computer Technologies.
Inc., 134 F.3d 1054 (11th Cir.1998) and Anders v. Hometown
Mortgage Services, Inc., 346 F.3d 1024 (11th Cir.2003).”
Terminix Int’l Co. v. Palmer Ranch L.P., 2004 WL 1879965, at
*1 (M.D.Fla. Aug.4, 2004). Because the arbitration agreements
at issue here contain remedial restrictions but not severability
clauses, the district court held that they were unenforceable. Id.
***
… the parties have agreed that the arbitrator will answer this
question by providing (in all three of the arbitration clauses at
issue) that “arbitration shall be conducted in accordance with
the Commercial Arbitration Rules then in force of the American
Arbitration Association” (AAA). AAA Rule 8(a), in turn,
provides that “[t]he arbitrator shall have the power to rule on
his or her own jurisdiction, including any objections with
respect to the existence, scope or validity of the arbitration
agreement.” Am. Arbitration Ass’n, Commercial Arbitration
Rules, www.adr.org/. By incorporating the AAA Rules,
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including Rule 8, into their agreement, the parties clearly and
unmistakably agreed that the arbitrator should decide whether
the arbitration clause is valid. … Because the parties have
agreed that the arbitrator should decide this ultimate question,
there is no reason for us to decide the subsidiary, antecedent
questions regarding the validity of the remedial restrictions
that Palmer Ranch now challenges. In the ordinary case, we
would decide these questions only because they go to the validity
of the arbitration clause itself, which is by default an issue for
the court, not the arbitrator. Here, however, the parties have
contracted around that default rule, and it is, therefore,
unnecessary for us to reach these issues. …
***
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APPENDIX C, CHAPTER 1: ETHICAL STANDARDS FOR
NEUTRALS, A. Ethical Standards for Mediators
i

A. In order for parties to exercise self-determination they must understand
the mediation process and be willing to participate in the process. A principal
duty of the mediator is to fully explain the mediation process. This
explanation should include:
1. An explanation of the role of the mediator as a neutral person who will
facilitate the discussion between the parties but who will not coerce or
control the outcome;
2. An explanation of the procedure which will be followed during the
mediation session;
3. An explanation of the pledge of confidentiality which binds the mediator
and any limitations upon the extent of confidentiality;
4. An explanation of the fact that the mediator will not give legal or
financial advice and that if expert advice is needed, parties will be expected
to refer to outside experts;
5. An explanation that where participation is mandated by the court, the
participation of the parties is all that is required and settlement cannot be
mandated;
6. An explanation that the mediation can be terminated at any time by the
mediator or the parties;
7. An explanation that parties who participate in mediation are expected
to negotiate in an atmosphere of good faith and full disclosure of matters
material to any agreement reached;
8. An explanation that the parties are free to consult legal counsel at any
time and are encouraged to have any agreement reviewed by independent
counsel prior to signing;
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9. An explanation that a mediated agreement, once signed, can have a
significant effect upon the rights of the parties and upon the status of the
case.
10. An explanation that the parties, by their participation, affirm that they
have the capacity to conduct good-faith negotiations and to make decisions
for themselves, including a decision to terminate the mediation if necessary.
B. The mediator has an obligation to assure that every party has the
capacity to participate in the mediation conference. Where an incapacity
cannot be redressed, the mediation should be rescheduled or canceled.
Self-determination includes the ability to bargain for oneself alone or with
the assistance of an attorney. Although the mediator has a duty to make
every effort to address a power imbalance, this may be impossible. At some
point the balance of power may be so skewed that the mediation should be
terminated.

ii

WikiDiff.com

Bargain is a synonym of chaffer.
As nouns the difference between bargain and chaffer is that bargain is an
agreement between parties concerning the sale of property; or a contract
by which one party binds himself to transfer the right to some property for
a consideration, and the other party binds himself to receive the property
and pay the consideration while chaffer is bargaining; merchandise or
chaffer can be (agriculture) the upper sieve of a cleaning shoe in a combine
harvester, where chaff is removed.
As verbs the difference between bargain and chaffer is that bargain is to
make a bargain; to make a contract for the exchange of property or
services; to negotiate; -- followed by with and for; as, to bargain with a
farmer for a cow while chaffer is to haggle or barter.
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iii

Screen the parties for violence, threats, etc.

Is either party fearful or afraid of the other?
Is either party fearful if the other does not get its way?
If living in same residence, will you feel safe returning to it after discussing
issues in this mediation?
Is there a protective order?
Has either party cancelled a temporary protective order?
History of involvement by DFCS or Adult Protective Services?
Does either party have an arrest record or criminal conviction record, history
of drug/alcohol addiction/abuse, or history of mental illness?
History of stalking?
History of choking?
History of hitting, shoving, or punching?
Threats of suicide or violence against themselves, other’s loved ones, or pets?
What happens when you speak your mind to the other party?
Has either party ever denied the other access to money, transportation,
telephone, etc.?
Has either party ever discouraged the other from spending time with friends,
family, etc.?
Has either party ever repeatedly sent emails, placed telephone calls, social
media contacts or other communications after being told by the other to
stop?
Has either party monitored the other’s communications, social media, or
whereabouts?
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Has either party discouraged the other from working, accepting promotions,
going to school, or general independence?
Do you believe that this mediation will be beneficial? Why or why not?
iv

Georgia Arbitration Code

A. § 9-9-2(c). Applicability
This part shall apply to all disputes in which the parties thereto have agreed
in writing to arbitrate and shall provide the exclusive means by which
agreements to arbitrate disputes can be enforced, except the following, to
which this part shall not apply: (1) … arbitration of medical malpractice
claims; (2) … collective bargaining agreements …; (3) … contract of
insurance …; (4) Any other subject matters currently covered by an
arbitration statute; (5) … loan agreement or consumer financing
agreement … indebtedness is $ 25,000.00 or less at the time of execution;
(6) … contract for the purchase of consumer goods …; (7) … contract
involving consumer acts or practices or involving consumer transactions
as such terms are defined in subsection (a) of Code Section 10-1-392,
relating to definitions in the “Fair Business Practices Act of 1975”; (8) …
sales agreement or loan agreement for the purchase or financing of
residential real estate unless the clause agreeing to arbitrate is initialed by
all signatories …; (9) … contract relating to terms and conditions of
employment unless the clause agreeing to arbitrate is initialed by all
signatories …; or (10) … agreement to arbitrate future claims arising out of
personal bodily injury or wrongful death based on tort.
B. § 9-9-3. Enforcement of agreements to arbitrate without
regard to justiciability of controversy
A written agreement to submit any existing controversy to arbitration or a
provision in a written contract to submit any controversy thereafter
arising to arbitration is enforceable without regard to the justiciable
character of the controversy and confers jurisdiction on the courts of the
state to enforce it and to enter judgment on an award.
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C. § 9-9-7. Appointment of arbitrators
(a) If the arbitration agreement provides for a method of appointment of
arbitrators, that method shall be followed. If there is only one arbitrator,
the term “arbitrators” shall apply to him.
(b) The court shall appoint one or more arbitrators on application of a
party if: (1) The agreement does not provide for a method of appointment;
(2) The agreed method fails; (3) The agreed method is not followed for any
reason; or (4) The arbitrators fail to act and no successors have been
appointed.
(c) An arbitrator appointed pursuant to subsection (b) of this Code section
shall have all the powers of one specifically named in the agreement.
D. § 9-9-8. Hearing before arbitrators
(a) The arbitrators, in their discretion, shall appoint a time and place for
the hearing notwithstanding the fact that the arbitration agreement
designates the county in which the arbitration hearing is to be held and
shall notify the parties in writing, personally or by registered or certified
mail or statutory overnight delivery, not less than ten days before the
hearing. The arbitrators may adjourn or postpone the hearing. The court,
upon application of any party, may direct the arbitrators to proceed
promptly with the hearing and determination of the controversy.
(b) The parties are entitled to be heard; to present pleadings, documents,
testimony, and other matters; and to cross-examine witnesses. The
arbitrators may hear and determine the controversy upon the pleadings,
documents, testimony, and other matters produced notwithstanding the
failure of a party duly notified to appear.
(c) A party has the right to be represented by an attorney and may claim
such right at any time as to any part of the arbitration or hearings which
have not taken place. This right may not be waived. If a party is represented
by an attorney, papers to be served on the party may be served on the
attorney.
(d) The hearing shall be conducted by all the arbitrators unless the parties
otherwise agree; but a majority may determine any question and render
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and change an award, as provided in this part. If during the course of the
hearing, an arbitrator for any reason ceases to act, the remaining
arbitrator or arbitrators appointed to act as neutrals may continue with
the hearing and determination of the controversy.
(e) The arbitrators shall maintain a record of all pleadings, documents,
testimony, and other matters introduced at the hearing. The arbitrators or
any party to the proceeding may have the proceedings transcribed by a
court reporter.
(f) Except as provided in subsection (c) of this Code section, a requirement
of this Code section may be waived by written consent of the parties or by
continuing with the arbitration without objection.
E. § 9-9-9. Subpoenas; notices to produce; list of witnesses;
compensation of witnesses
(a) The arbitrators may issue subpoenas for the attendance of witnesses
and for the production of books, records, documents, and other evidence.
These subpoenas shall be served and, upon application to the court by a
party or the arbitrators, enforced in the same manner provided by law for
the service and enforcement of subpoenas in a civil action.
(b) Notices to produce books, writings, and other documents or tangible
things; depositions; and other discovery may be used in the arbitration
according to procedures established by the arbitrators.
(c) A party shall have the opportunity to obtain a list of witnesses and to
examine and copy documents relevant to the arbitration.
(d) Witnesses shall be compensated in the same amount and manner as
witnesses in the superior courts.
F. § 9-9-10. Award
(a) The award shall be in writing and signed by the arbitrators joining in
the award. The arbitrators shall deliver a copy of the award to each party
personally or by registered or certified mail or statutory overnight
delivery, return receipt requested, or as provided in the agreement.
30

ICLE at Sea: Mediterranean
47 of 310

(b) An award shall be made within the time fixed therefor by the agreement
or, if not so fixed, within 30 days following the close of the hearing or within
such time as the court orders. The parties may extend in writing the time
either before or after its expiration. A party waives the objection that an
award was not made within the time required unless he notifies in writing
the arbitrators of his objection prior to the delivery of the award to him.
G. § 9-9-11. Change of award
(a) Pursuant to the procedure described in subsection (b) of this Code
section, the arbitrators may change the award upon the following grounds:
(1) There was a miscalculation of figures or a mistake in the description of
any person, thing, or property referred to in the award; (2) The arbitrators
have awarded upon a matter not submitted to them and the award may be
corrected without affecting the merits of the decision upon the issues
submitted; or (3) The award is imperfect in a matter of form, not affecting
the merits of the controversy.
(b) (1) An application to the arbitrators for a change in the award shall be
made by a party within 20 days after delivery of the award to the applicant.
Written notice of this application shall be served upon the other parties. (2)
Objection to a change in the award by the arbitrators must be made in
writing to the arbitrators within ten days of service of the application to
change. Written notice of this objection shall be served upon the other
parties. (3) The arbitrators shall dispose of any application made under this
Code section in a written, signed order within 30 days after service upon
them of objection to change or upon the expiration of the time for service of
this objection. The parties may extend, in writing, the time for this
disposition by the arbitrators either before or after its expiration. (4) An
award changed under this Code section shall be subject to the provisions of
this part concerning the confirmation, vacation, and modification of
awards by the court.
H. § 9-9-12. Confirmation of award
The court shall confirm an award upon application of a party made
within one year after its delivery to him, unless the award is vacated or
modified by the court as provided in this part.
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I. § 9-9-13. Vacation of award
(a) An application to vacate an award shall be made to the court within
three months after delivery of a copy of the award to the applicant.
(b) The award shall be vacated on the application of a party who either
participated in the arbitration or was served with a demand for arbitration
if the court finds that the rights of that party were prejudiced by: (1)
Corruption, fraud, or misconduct in procuring the award; (2) Partiality of
an arbitrator appointed as a neutral; (3) An overstepping by the
arbitrators of their authority or such imperfect execution of it that a final
and definite award upon the subject matter submitted was not made; (4) A
failure to follow the procedure of this part, unless the party applying to
vacate the award continued with the arbitration with notice of this failure
and without objection; or (5) The arbitrator’s manifest disregard of the law.
(c) The award shall be vacated on the application of a party who neither
participated in the arbitration nor was served with a demand for
arbitration or order to compel arbitration if the court finds that: (1) The
rights of the party were prejudiced by one of the grounds specified in
subsection (b) of this Code section; (2) A valid agreement to arbitrate was
not made; (3) The agreement to arbitrate has not been complied with; or
(4) The arbitrated claim was barred by limitation of time, as provided by
this part.
(d) The fact that the relief was such that it could not or would not be granted
by a court of law or equity is not ground for vacating or refusing to confirm
the award.
(e) Upon vacating an award, the court may order a rehearing and
determination of all or any of the issues either before the same arbitrators
or before new arbitrators appointed as provided by this part. In any
provision of an agreement limiting the time for a hearing or award, time
shall be measured from the date of such order or rehearing, whichever is
appropriate, or a time may be specified by the court. The court’s ruling or
order under this Code section shall constitute a final judgment and shall be
subject to appeal in accordance with the appeal provisions of this part.
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J. § 9-9-14. Modification of award
(a) An application to modify the award shall be made to the court within
three months after delivery of a copy of the award to the applicant.
(b) The court shall modify the award if: (1) There was a miscalculation of
figures or a mistake in the description of any person, thing, or property
referred to in the award; (2) The arbitrators awarded on a matter not
submitted to them and the award may be corrected without affecting the
merits of the decision upon the issues submitted; or (3) The award is
imperfect in a manner of form, not affecting the merits of the controversy.
(c) If the court modifies the award, it shall confirm the award as modified.
If the court denies modification, it shall confirm the award made by the
arbitrators.
K. § 9-9-15. Judgment
(a) Upon confirmation of the award by the court, judgment shall be entered
in the same manner as provided by Chapter 11 of this title and be enforced
as any other judgment or decree.
(b) The judgment roll shall consist of the following: (1) The agreement and
each written extension of time within which to make the award; (2) The
award; (3) A copy of the order confirming, modifying, or correcting the
award; and (4) A copy of the judgment.
L. § 9-9-16. Appeal of judgment
Any judgment or any order considered a final judgment under this part
may be appealed pursuant to Chapter 6 of Title 5.
M. § 9-9-17. Expenses and fees of arbitrators
Unless otherwise provided in the agreement to arbitrate, the arbitrators’
expenses and fees, together with other expenses, not including counsel fees,
incurred in the conduct of the arbitration, shall be paid as provided in the
award.
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v

Federal Arbitration Act

A. 9 U.S.C.A. § 1. “Maritime transactions” and “commerce”
defined; exceptions to operation of title
… “commerce”, as herein defined, means commerce among the several
States or with foreign nations, or in any Territory of the United States or in
the District of Columbia, or between any such Territory and another, or
between any such Territory and any State or foreign nation, or between the
District of Columbia and any State or Territory or foreign nation, but
nothing herein contained shall apply to contracts of employment of seamen,
railroad employees, or any other class of workers engaged in foreign or
interstate commerce.
B. 9 U.S.C.A. § 2. Validity, irrevocability, and enforcement of
agreements to arbitrate
A written provision in … a contract evidencing a transaction involving
commerce to settle by arbitration a controversy thereafter arising out of
such contract or transaction, or the refusal to perform the whole or any
part thereof, or an agreement in writing to submit to arbitration an existing
controversy arising out of such a contract, transaction, or refusal, shall be
valid, irrevocable, and enforceable, save upon such grounds as exist at law
or in equity for the revocation of any contract.
C. 9 U.S.C.A. § 3. Stay of proceedings where issue therein
referable to arbitration
If any suit or proceeding be brought in any of the courts of the United States
upon any issue referable to arbitration under an agreement in writing for
such arbitration, the court in which such suit is pending, upon being
satisfied that the issue involved in such suit or proceeding is referable to
arbitration under such an agreement, shall on application of one of the
parties stay the trial of the action until such arbitration has been had in
accordance with the terms of the agreement, providing the applicant for the
stay is not in default in proceeding with such arbitration.
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D. 9 U.S.C.A. § 4. Failure to arbitrate under agreement; petition
to United States court having jurisdiction for order to compel
arbitration; notice and service thereof; hearing and
determination
A party aggrieved by the alleged failure, neglect, or refusal of another to
arbitrate under a written agreement for arbitration may petition any
United States district court which, save for such agreement, would have
jurisdiction under title 28, in a civil action or in admiralty of the subject
matter of a suit arising out of the controversy between the parties, for an
order directing that such arbitration proceed in the manner provided for in
such agreement …. The hearing and proceedings, under such agreement,
shall be within the district in which the petition for an order directing such
arbitration is filed. If the making of the arbitration agreement or the
failure, neglect, or refusal to perform the same be in issue, the court shall
proceed summarily to the trial thereof. If no jury trial be demanded by the
party alleged to be in default, or if the matter in dispute is within admiralty
jurisdiction, the court shall hear and determine such issue. Where such an
issue is raised, the party alleged to be in default may, except in cases of
admiralty, on or before the return day of the notice of application, demand
a jury trial of such issue, and upon such demand the court shall make an
order referring the issue or issues to a jury in the manner provided by the
Federal Rules of Civil Procedure, or may specially call a jury for that
purpose. If the jury find that no agreement in writing for arbitration was
made or that there is no default in proceeding thereunder, the proceeding
shall be dismissed. If the jury find that an agreement for arbitration was
made in writing and that there is a default in proceeding thereunder, the
court shall make an order summarily directing the parties to proceed with
the arbitration in accordance with the terms thereof.
E. 9 U.S.C.A. § 5. Appointment of arbitrators or umpire
If in the agreement provision be made for a method of naming or
appointing an arbitrator or arbitrators or an umpire, such method shall be
followed; but if no method be provided therein, or if a method be provided
and any party thereto shall fail to avail himself of such method, or if for any
other reason there shall be a lapse in the naming of an arbitrator or
arbitrators or umpire, or in filling a vacancy, then upon the application of
either party to the controversy the court shall designate and appoint an
arbitrator or arbitrators or umpire, as the case may require, who shall act
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under the said agreement with the same force and effect as if he or they had
been specifically named therein; and unless otherwise provided in the
agreement the arbitration shall be by a single arbitrator.
F. 9 U.S.C.A. § 6. Application heard as motion
Any application to the court hereunder shall be made and heard in the
manner provided by law for the making and hearing of motions, except as
otherwise herein expressly provided.
G. 9 U.S.C.A. § 7. Witnesses before arbitrators; fees; compelling
attendance
The arbitrators selected either as prescribed in this title or otherwise, or a
majority of them, may summon in writing any person to attend before them
or any of them as a witness and in a proper case to bring with him or them
any book, record, document, or paper which may be deemed material as
evidence in the case. The fees for such attendance shall be the same as the
fees of witnesses before masters of the United States courts. Said summons
shall issue in the name of the arbitrator or arbitrators, or a majority of
them, and shall be signed by the arbitrators, or a majority of them, and
shall be directed to the said person and shall be served in the same manner
as subpoenas to appear and testify before the court; if any person or
persons so summoned to testify shall refuse or neglect to obey said
summons, upon petition the United States district court for the district in
which such arbitrators, or a majority of them, are sitting may compel the
attendance of such person or persons before said arbitrator or arbitrators,
or punish said person or persons for contempt in the same manner provided
by law for securing the attendance of witnesses or their punishment for
neglect or refusal to attend in the courts of the United States.
H.
9 U.S.C.A. § 9.
jurisdiction; procedure

Award of arbitrators; confirmation;

If the parties in their agreement have agreed that a judgment of the court
shall be entered upon the award made pursuant to the arbitration, and
shall specify the court, then at any time within one year after the award is
made any party to the arbitration may apply to the court so specified for
an order confirming the award, and thereupon the court must grant such
an order unless the award is vacated, modified, or corrected as prescribed
in sections 10 and 11 of this title. If no court is specified in the agreement of
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the parties, then such application may be made to the United States court
in and for the district within which such award was made. Notice of the
application shall be served upon the adverse party, and thereupon the court
shall have jurisdiction of such party as though he had appeared generally
in the proceeding. If the adverse party is a resident of the district within
which the award was made, such service shall be made upon the adverse
party or his attorney as prescribed by law for service of notice of motion in
an action in the same court. If the adverse party shall be a nonresident, then
the notice of the application shall be served by the marshal of any district
within which the adverse party may be found in like manner as other
process of the court.
I. 9 U.S.C.A. § 10. Same; vacation; grounds; rehearing
(a) In any of the following cases the United States court in and for the
district wherein the award was made may make an order vacating the
award upon the application of any party to the arbitration— (1) where the
award was procured by corruption, fraud, or undue means; (2) where
there was evident partiality or corruption in the arbitrators, or either of
them; (3) where the arbitrators were guilty of misconduct in refusing to
postpone the hearing, upon sufficient cause shown, or in refusing to hear
evidence pertinent and material to the controversy; or of any other
misbehavior by which the rights of any party have been prejudiced; or (4)
where the arbitrators exceeded their powers, or so imperfectly executed
them that a mutual, final, and definite award upon the subject matter
submitted was not made.
(b) If an award is vacated and the time within which the agreement
required the award to be made has not expired, the court may, in its
discretion, direct a rehearing by the arbitrators.
(c) The United States district court for the district wherein an award was
made that was issued pursuant to section 580 of title 5 may make an order
vacating the award upon the application of a person, other than a party to
the arbitration, who is adversely affected or aggrieved by the award, if the
use of arbitration or the award is clearly inconsistent with the factors set
forth in section 572 of title 5.
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J. 9 U.S.C.A. § 11. Same; modification or correction; grounds;
order
In either of the following cases the United States court in and for the district
wherein the award was made may make an order modifying or correcting
the award upon the application of any party to the arbitration-(a) Where there was an evident material miscalculation of figures or an
evident material mistake in the description of any person, thing, or
property referred to in the award.
(b) Where the arbitrators have awarded upon a matter not submitted to
them, unless it is a matter not affecting the merits of the decision upon the
matter submitted.
(c) Where the award is imperfect in matter of form not affecting the merits
of the controversy.
The order may modify and correct the award, so as to effect the intent
thereof and promote justice between the parties.
K. 9 U.S.C.A. § 12. Notice of motions to vacate or modify; service;
stay of proceedings
Notice of a motion to vacate, modify, or correct an award must be served
upon the adverse party or his attorney within three months after the award
is filed or delivered. If the adverse party is a resident of the district within
which the award was made, such service shall be made upon the adverse
party or his attorney as prescribed by law for service of notice of motion in
an action in the same court. If the adverse party shall be a nonresident then
the notice of the application shall be served by the marshal of any district
within which the adverse party may be found in like manner as other
process of the court. For the purposes of the motion any judge who might
make an order to stay the proceedings in an action brought in the same
court may make an order, to be served with the notice of motion, staying
the proceedings of the adverse party to enforce the award.
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L. 9 U.S.C.A. § 13. Papers filed with order on motions; judgment;
docketing; force and effect; enforcement
The party moving for an order confirming, modifying, or correcting an
award shall, at the time such order is filed with the clerk for the entry of
judgment thereon, also file the following papers with the clerk:
(a) The agreement; the selection or appointment, if any, of an additional
arbitrator or umpire; and each written extension of the time, if any, within
which to make the award.
(b) The award.
(c) Each notice, affidavit, or other paper used upon an application to
confirm, modify, or correct the award, and a copy of each order of the court
upon such an application.
The judgment shall be docketed as if it was rendered in an action.
The judgment so entered shall have the same force and effect, in all respects,
as, and be subject to all the provisions of law relating to, a judgment in an
action; and it may be enforced as if it had been rendered in an action in the
court in which it is entered.
M. 9 U.S.C.A. § 14. Contracts not affected
This title shall not apply to contracts made prior to January 1, 1926.
N. 9 U.S.C.A. § 15. Inapplicability of the Act of State doctrine
Enforcement of arbitral agreements, confirmation of arbitral awards, and
execution upon judgments based on orders confirming such awards shall
not be refused on the basis of the Act of State doctrine.
O. 9 U.S.C.A. § 16. Appeals
(a) An appeal may be taken from—
(1) an order— (A) refusing a stay of any action under section 3 of this
title, (B) denying a petition under section 4 of this title to order
arbitration to proceed, (C) denying an application under section 206
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of this title to compel arbitration, (D) confirming or denying
confirmation of an award or partial award, or (E) modifying,
correcting, or vacating an award;
(2) an interlocutory order granting, continuing, or modifying an
injunction against an arbitration that is subject to this title; or
(3) a final decision with respect to an arbitration that is subject to this
title.
(b) Except as otherwise provided in section 1292(b) of title 28, an appeal
may not be taken from an interlocutory order—
(1) granting a stay of any action under section 3 of this title;
(2) directing arbitration to proceed under section 4 of this title;
(3) compelling arbitration under section 206 of this title; or
(4) refusing to enjoin an arbitration that is subject to this title.
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THE CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

(Founded 1989)

A Brief History of the Chief Justice’s Commission on Professionalism
Karlise Y. Grier, Executive Director
The mission of the Chief Justice’s Commission on Professionalism is to support and
encourage lawyers to exercise the highest levels of professional integrity in their relationships
with their clients, other lawyers, the courts and the public, and to fulfill their obligations to
improve the law and legal system and to ensure access to that system.
After a series of meetings of key figures in Georgia’s legal community in 1988, in
February of 1989, the Supreme Court of Georgia created the Chief Justice’s Commission on
Professionalism (“Commission”), the first entity of this kind in the world created by a high court
to address legal professionalism. In March of 1989, the Rules of the State Bar of Georgia were
amended to lay out the purpose, members, powers and duties of the Commission. The brainchild
of Justice Thomas Marshall and past Emory University President James Laney, they were joined
by Justices Charles Weltner and Harold Clarke and then State Bar President A. James Elliott in
forming the Commission. The impetus for this entity then and now is to address uncivil
approaches to the practice of law, as many believe legal practice is departing from its traditional
stance as a high calling – like medicine and the clergy – to a business.
The Commission carefully crafted a statement of professionalism, A Lawyer’s Creed and
the Aspirational Statement on Professionalism, guidelines and standards addressing attorneys’
relationships with colleagues, clients, judges, law schools and the public, and retained its first
executive director, Hulett “Bucky” Askew. Professionalism continuing legal education was
mandated and programming requirements were developed by then assistant and second
executive director Sally Evans Lockwood. During the 1990s, after the Commission conducted a
series of convocations with the bench and bar to discern professionalism issues from
practitioners’ views, the State Bar instituted new initiatives, such as the Committee on Inclusion
in the Profession (f/k/a Women and Minorities in the Profession Committee). Then the
Commission sought the concerns of the public in a series of town hall meetings held around
Georgia. Two concerns raised in these meetings were: lack of civility and the economic
pressures of law practice. As a result, the State Bar of Georgia established the Law Practice
Management Program.
Over the years, the Commission has worked with the State Bar to establish other
programs that support professionalism ideals, including the Consumer Assistance Program and
the Diversity Program. In 1993, under President Paul Kilpatrick, the State Bar’s Committee on
Professionalism partnered with the Commission in establishing the first Law School Orientation
on Professionalism Program for incoming law students held at every Georgia law school. At one
time, this program had been replicated at more than forty U.S. law schools. It engages volunteer
practicing attorneys, judges and law professors with law students in small group discussions of
hypothetical contemporary professionalism and ethics situations.
In 1997, the Justice Robert Benham Community Service Awards Program was initiated
to recognize members of the bench and bar who have combined a professional career with
outstanding service to their communities around Georgia. The honorees are recognized for
voluntary participation in community organizations, government-sponsored activities, youth
programs, religious activities or humanitarian work outside of their professional practice or
judicial duties. This annual program is now usually held at the State Bar Headquarters in Atlanta
Professionalism CLE General Materials v. 09-06-18
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and in the past it has been co-sponsored by the Commission and the State Bar. The program
generally attracts several hundred attendees who celebrate Georgia lawyers who are active in the
community.
In 2006, veteran attorney and former law professor, Avarita L. Hanson became the third
executive director. In addition to providing multiple CLE programs for local bars, government
and law offices, she served as Chair of the ABA Consortium on Professionalism Initiatives, a
group that informs and vets ideas of persons interested in development of professionalism
programs. She authored the chapter on Reputation, in Paul Haskins, Ed., ESSENTIAL QUALITIES
OF THE PROFESSIONAL LAWYER, ABA Standing Committee on Professionalism, ABA Center for
Professional Responsibility (July 2013) and recently added to the newly-released accompanying
Instructor’s Manual (April 2017). Ms. Hanson retired in August 2017 after a distinguished
career serving the Commission.
Today, the Commission, which meets three times per year, is under the direction and
management of its fourth Executive Director, attorney Karlise Yvette Grier. The Commission
continues to support and advise persons locally and nationally who are interested in
professionalism programming. The Chief Justice of the Supreme Court of Georgia serves as the
Commission’s chair, and Chief Justice Harold D. Melton currently serves in this capacity. The
Commission has twenty-two members representing practicing lawyers, the state appellate and
trial courts, the federal district court, all Georgia law schools and the public. (See Appendix A).
In addition to the Executive Director, the Commission staff includes Terie Latala (Assistant
Director) and Nneka Harris-Daniel (Administrative Assistant). With its chair, members and
staff, the Commission is well equipped to fulfill its mission and to inspire and develop programs
to address today’s needs of the legal profession and those concerns on the horizon. (See
Appendix B).
The Commission works through committees and working groups (Access to Justice,
Finance and Personnel, Continuing Legal Education, Social Media/Awareness, Financial
Resources, and Benham Awards Selection) in carrying out some of its duties. It also works with
other state and national entities, such as the American Bar Association’s Center for Professional
Responsibility and its other groups. To keep Georgia Bar members abreast of professionalism
activities and issues, the Commission maintains a website at www.cjcpga.org. The Commission
also provides content for the Professionalism Page in every issue of the Georgia Bar Journal. In
2018, the Commission engaged in a strategic planning process. As a result of that process, the
Commission decided to focus on four priority areas for the next three to five years: 1) ensuring
high quality professionalism CLE programming that complies with CJCP guidelines; 2)
promoting the understanding and exercise of professionalism and emphasizing its importance to
the legal system; 3) promoting meaningful access to the legal system and services; and 4)
ensuring that CJCP resources are used effectively, transparently and consistent with the mission.
After 29 years, the measure of effectiveness of the Commission should ultimately rest in
the actions, character and demeanor of every Georgia lawyer. Because there is still work to do,
the Commission will continue to lead the movement and dialogue on legal professionalism.
Chief Justice’s Commission on Professionalism
104 Marietta Street, N.W. Suite 620
Atlanta, Georgia 30303
(404) 225-5040 (o)
professionalism@cjcpga.org
www.cjcpga.org
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CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

PROFESSIONALISM AND GEORGIA’S LEGAL PROFESSION
THE MEANING OF PROFESSIONALISM
The three ancient learned professions were the law, medicine, and ministry. The word
profession comes from the Latin professus, meaning to have affirmed publicly. As one legal
scholar has explained, “The term evolved to describe occupations that required new entrants to
take an oath professing their dedication to the ideals and practices associated with a learned
calling.”1 Many attempts have been made to define a profession in general and lawyer
professionalism in particular. The most commonly cited is the definition developed by the late
Dean Roscoe Pound of Harvard Law School:
The term refers to a group . . . pursuing a learned art as a common calling in the
spirit of public service - no less a public service because it may incidentally be a
means of livelihood. Pursuit of the learned art in the spirit of a public service is
the primary purpose.2
Thinking about professionalism and discussing the values it encompasses can provide
guidance in the day-to-day practice of law. Professionalism is a wide umbrella of values
encompassing competence, character, civility, commitment to the rule of law, to justice and to
the public good. Professionalism calls us to be mindful of the lawyer’s roles as officer of the
court, advocate, counselor, negotiator, and problem solver. Professionalism asks us to commit to
improvement of the law, the legal system, and access to that system. These are the values that
make us a profession enlisted in the service not only of the client but of the public good as well.
While none of us achieves perfection in serving these values, it is the consistent aspiration
toward them that defines a professional. The Commission encourages thought not only about the
lawyer-client relationship central to the practice of law but also about how the legal profession
can shape us as people and a society.
BACKGROUND ON THE LEGAL PROFESSIONALISM MOVEMENT IN GEORGIA
In 1986, the American Bar Association ruefully reported that despite the fact that
lawyers’ observance of the rules of ethics governing their conduct is sharply on the rise, lawyers’
professionalism, by contrast, may well be in steep decline:
1
2

DEBORAH L. RHODE, PROFESSIONAL RESPONSIBILITY: ETHICS BY THE PERVASIVE METHOD 39 (1994)
ROSCOE POUND, THE LAWYER FROM ANTIQUITY TO MODERN TIMES 5 (1953)
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[Although] lawyers have tended to take the rules more seriously because of an
increased fear of disciplinary prosecutions and malpractice suits, . . . [they] have
also tended to look at nothing but the rules; if conduct meets the minimum
standard, lawyers tend to ignore exhortations to set their standards at a higher
level.3
The ABA’s observation reflects a crucial distinction: while a canon of ethics may cover
what is minimally required of lawyers, “professionalism” encompasses what is more broadly
expected of them – both by the public and by the best traditions of the legal profession itself.
In response to these challenges, the State Bar of Georgia and the Supreme Court of
Georgia embarked upon a long-range project – to raise the professional aspirations of lawyers in
the state. Upon taking office in June 1988, then State Bar President A. James Elliott gave
Georgia’s professionalism movement momentum when he placed the professionalism project at
the top of his agenda. In conjunction with Chief Justice Marshall, President Elliott gathered 120
prominent judges and lawyers from around the state to attend the first Annual Georgia
Convocation on Professionalism.
For its part, the Georgia Supreme Court took three important steps to further the
professionalism movement in Georgia. First, at the first Convocation, the Supreme Court of
Georgia announced and administered to those present a new Georgia attorney’s oath
emphasizing the virtue of truthfulness, reviving language dating back to 1729. (See also
Appendix C). Second, as a result of the first Convocation, in 1989, the Supreme Court of
Georgia took two additional significant steps to confront the concerns and further the aspirations
of the profession. First, it created the Chief Justice’s Commission on Professionalism (the
“Commission”) and gave it a primary charge of ensuring that the practice of law in this state
remains a high calling, enlisted in the service not only of the client, but of the public good as
well. This challenging mandate was supplemented by the Court’s second step, that of amending
the mandatory continuing legal education (CLE) rule to require all active Georgia lawyers to
complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and
Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4)
thereunder].
GENERAL PURPOSE OF CLE PROFESSIONALISM CREDIT
Beginning in 1990, the Georgia Supreme Court required all active Georgia lawyers to
complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and
Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4)
thereunder]. The one hour of Professionalism CLE is distinct from and in addition to the
required ethics CLE. The general goal of the Professionalism CLE requirement is to create a
3

AMERICAN BAR ASSOCIATION COMMISSION ON PROFESSIONALISM, “ . . . IN THE
SPIRIT OF PUBLIC SERVICE:” A BLUEPRINT FOR THE REKINDLING OF LAWYER
PROFESSIONALISM, (1986) P.7.
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forum in which lawyers, judges and legal educators can explore the meaning and aspirations of
professionalism in contemporary legal practice and reflect upon the fundamental premises of
lawyer professionalism – competence, character, civility, commitment to the rule of law, to
justice, and to the public good. Building a community among the lawyers of this state is a
specific goal of this requirement.
DISTINCTION BETWEEN ETHICS AND PROFESSIONALISM
The Supreme Court has distinguished between ethics and professionalism, to the extent
of creating separate one-hour CLE requirements for each. The best explanation of the distinction
between ethics and professionalism that is offered by former Chief Justice Harold Clarke of the
Georgia Supreme Court:
“. . . the idea [is] that ethics is a minimum standard which is required of all
lawyers, while professionalism is a higher standard expected of all lawyers.”
Laws and the Rules of Professional Conduct establish minimal standards of consensus
impropriety; they do not define the criteria for ethical behavior. In the traditional sense, persons
are not “ethical” simply because they act lawfully or even within the bounds of an official code
of ethics. People can be dishonest, unprincipled, untrustworthy, unfair, and uncaring without
breaking the law or the code. Truly ethical people measure their conduct not by rules but by
basic moral principles such as honesty, integrity and fairness.
The term “Ethics” is commonly understood in the CLE context to mean “the law of
lawyering” and the rules by which lawyers must abide in order to remain in good standing before
the bar. Legal Ethics CLE also includes malpractice avoidance. “Professionalism” harkens back
to the traditional meaning of ethics discussed above. The Commission believes that lawyers
should remember in counseling clients and determining their own behavior that the letter of the
law is only a minimal threshold describing what is legally possible, while professionalism is
meant to address the aspirations of the profession and how we as lawyers should behave. Ethics
discussions tend to focus on misconduct -- the negative dimensions of lawyering.
Professionalism discussions have an affirmative dimension -- a focus on conduct that
preserves and strengthens the dignity, honor, and integrity of the legal system.
As former Chief Justice Benham of the Georgia Supreme Court says, “We should expect
more of lawyers than mere compliance with legal and ethical requirements.”
ISSUES AND TOPICS
In March of 1990, the Chief Justice’s Commission adopted A Lawyer’s Creed (See
Appendix D) and an Aspirational Statement on Professionalism (See Appendix E). These two
documents should serve as the beginning points for professionalism discussions, not because
they are to be imposed upon Georgia lawyers or bar associations, but because they serve as
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words of encouragement, assistance and guidance. These comprehensive statements should be
utilized to frame discussions and remind lawyers about the basic tenets of our profession.
Specific topics that can be used as subject matter to provide context for a Professionalism CLE
include:















Access to Justice
Administration of Justice
Advocacy - effective persuasive advocacy techniques for trial, appellate, and other
representation contexts
Alternative Dispute Resolution - negotiation, settlement, mediation, arbitration, early
neutral evaluation, other dispute resolution processes alternative to litigation
Billable Hours
Civility
Client Communication Skills
Client Concerns and Expectations
Client Relations Skills
Commercial Pressures
Communication Skills (oral and written)
Discovery - effective techniques to overcome misuse and abuse
Diversity and Inclusion Issues - age, ethnic, gender, racial, sexual orientation,
socioeconomic status
Law Practice Management - issues relating to development and management of a law
practice including client relations and technology to promote the efficient, economical
and competent delivery of legal services.
Practice Management CLE includes, but is not limited to, those
activities which (1) teach lawyers how to organize and manage
their law practices so as to promote the efficient, economical and
competent delivery of legal services; and (2) teach lawyers how to
create and maintain good client relations consistent with existing
ethical and professional guidelines so as to eliminate malpractice
claims and bar grievances while improving service to the client
and the public image of the profession.








Mentoring
Proficiency and clarity in oral, written, and electronic communications - with the court,
lawyers, clients, government agencies, and the public
Public Interest
Quality of Life Issues - balancing priorities, career/personal transition, maintaining
emotional and mental health, stress management, substance abuse, suicide prevention,
wellness
Responsibility for improving the administration of justice
Responsibility to ensure access to the legal system
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Responsibility for performing community, public and pro bono service
Restoring and sustaining public confidence in the legal system, including courts, lawyers,
the systems of justice
Roles of Lawyers
The Lawyer as Advocate
The Lawyer as Architect of Future Conduct
The Lawyer as Consensus Builder
The Lawyer as Counselor
The Lawyer as Hearing Officer
The Lawyer as In-House Counsel
The Lawyer as Judge (or prospective judge)
The Lawyer as Negotiator
The Lawyer as Officer of the Court
The Lawyer as Problem Solver
The Lawyer as Prosecutor
The Lawyer as Public Servant
Satisfaction in the Legal Profession
Sexual Harassment
Small Firms/Solo Practitioners

Karl N. Llewellyn, jurisprudential scholar who taught at Yale, Columbia, and the
University of Chicago Law Schools, often cautioned his students:
The lawyer is a man of many conflicts. More than anyone else in our society, he
must contend with competing claims on his time and loyalty.
You must
represent your client to the best of your ability, and yet never lose sight of the fact
that you are an officer of the court with a special responsibility for the integrity of
the legal system. You will often find, brethren and sistern, that those professional
duties do not sit easily with one another. You will discover, too, that they get in
the way of your other obligations – to your conscience, your God, your family,
your partners, your country, and all the other perfectly good claims on your
energies and hearts. You will be pulled and tugged in a dozen directions at once.
You must learn to handle those conflicts.4
The real issue facing lawyers as professionals is developing the capacity for critical and
reflective judgment and the ability to “handle those conflicts,” described by Karl Llewellyn. A
major goal of Professionalism CLE is to encourage introspection and dialogue about these
issues.

4

MARY ANN GLENDON, A NATION UNDER LAWYERS 17 (1994)
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APPENDIX A
CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

2018 - 2019
Members
The Honorable Harold D. Melton (Chair),
Atlanta
Professor Nathan S. Chapman, Athens
Professor Clark D. Cunningham, Atlanta
The Honorable J. Antonio DelCampo,
Atlanta
Mr. Gerald M. Edenfield, Statesboro
The Honorable Susan E. Edlein, Atlanta
Ms. Elizabeth L. Fite, Decatur
Ms. Rebecca Grist, Macon
Associate Dean Sheryl Harrison-Mercer,
Atlanta
Mr. Kenneth B. Hodges III, Atlanta
The Honorable Steve C. Jones, Atlanta
The Honorable Meng H. Lim, Tallapoosa
Professor Patrick E. Longan, Macon
Ms. Maria Mackay, Watkinsville
The Honorable Carla W. McMillian,
Atlanta
The Honorable Rizza O’Connor, Lyons
Ms. Claudia S. Saari, Decatur
Ms. Adwoa Ghartey-Tagoe Seymour,
Atlanta
Assistant Dean Rita A. Sheffey, Atlanta
Ms. Nicki Noel Vaughan, Gainesville
Mr. R. Kyle Williams, Decatur
Dr. Monica L. Willis-Parker, Stone Mountain

Advisors
The Honorable Robert Benham, Atlanta
Ms. Jennifer M. Davis, Atlanta
Professor Roy M. Sobelson, Atlanta
LIAISONS
Mr. Robert Arrington, Atlanta
Mr. Jeffrey R. Davis, Atlanta
Ms. Paula J. Frederick, Atlanta
Professor Nicole G. Iannarone, Atlanta
Ms. Tangela S. King, Atlanta
Ms. Michelle E. West, Atlanta
Ms. DeeDee Worley, Atlanta
Staff
Ms. Karlise Y. Grier, Atlanta
Ms. Terie Latala, Atlanta
Ms. Nneka Harris-Daniel, Atlanta
Italics denotes public member/non-lawyer
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APPENDIX B
MISSION STATEMENT
The mission of the Chief Justice’s Commission on
Professionalism is to support and encourage lawyers to
exercise the highest levels of professional integrity in their
relationships with their clients, other lawyers, the courts, and
the public and to fulfill their obligations to improve the law
and the legal system and to ensure access to that system.
CALLING TO TASKS
The Commission seeks to foster among lawyers an active
awareness of its mission by calling lawyers to the following
tasks, in the words of former Chief Justice Harold Clarke:
1.

To recognize that the reason for the existence of
lawyers is to act as problem solvers performing their
service on behalf of the client while adhering at all
times to the public interest;

2.

To utilize their special training and natural talents in
positions of leadership for societal betterment;

3.

To adhere to the proposition that a social conscience
and devotion to the public interest stand as essential
elements of lawyer professionalism.
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APPENDIX C
HISTORICAL INFORMATION ABOUT THE COMMISSION’S ROLES IN THE
DEVELOPMENT OF THE CURRENT GEORGIA ATTORNEY OATH
In 1986, Emory University President James T. Laney delivered a lecture on “Moral
Authority in the Professions.” While expressing concern about the decline in moral authority of
all the professions, he focused on the legal profession because of the respect and confidence in
which it has traditionally been held and because it has been viewed as serving the public in
unique and important ways. Dr. Laney expressed the fear that the loss of moral authority has as
serious a consequence for society at large as it does for the legal profession.
For its part, the Georgia Supreme Court took an important step to further the
professionalism movement in Georgia. At the first convocation on professionalism, the Court
announced and administered to those present a new Georgia attorney’s oath emphasizing the
virtue of truthfulness, reviving language dating back to 1729. Reflecting the idea that the word
“profession” derives from a root meaning “to avow publicly,” this new oath of admission to the
State Bar of Georgia indicates that whatever other expectations might be made of lawyers, truthtelling is expected, always and everywhere, of every true professional. Since the convocation,
the new oath has been administered to thousands of lawyers in circuits all over the state.
Attorney’s Oath
I,_____________, swear that I will truly and honestly, justly, and uprightly demean
myself, according to the laws, as an attorney, counselor, and solicitor, and that I will support and
defend the Constitution of the United States and the Constitution of the State of Georgia. So
help me God.

In 2002, at the request of then-State Bar President George E. Mundy, the Committee on
Professionalism was asked to revise the Oath of Admission to make the wording more relevant
to the current practice of law, while retaining the original language calling for lawyers to “truly
and honestly, justly and uprightly” conduct themselves. The revision was approved by the
Georgia Supreme Court in 2002.

Professionalism CLE General Materials v. 09-06-18
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APPENDIX C

OATH OF ADMISSION
TO THE STATE BAR OF GEORGIA

“I,___________________, swear that I will truly and honestly,
justly and uprightly conduct myself as a member of this learned
profession and in accordance with the Georgia Rules of
Professional Conduct, as an attorney and counselor and that I
will support and defend the Constitution of the United States and
the Constitution of the State of Georgia. So help me God.”

As revised by the Supreme Court of Georgia, April 20, 2002
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APPENDIX D

A LAWYER’S CREED
To my clients, I offer faithfulness, competence, diligence, and good
judgment. I will strive to represent you as I would want to be represented and to be
worthy of your trust.
To the opposing parties and their counsel, I offer fairness, integrity, and
civility. I will seek reconciliation and, if we fail, I will strive to make our dispute a
dignified one.
To the courts, and other tribunals, and to those who assist them, I offer
respect, candor, and courtesy. I will strive to do honor to the search for justice.
To my colleagues in the practice of law, I offer concern for your welfare. I
will strive to make our association a professional friendship.
To the profession, I offer assistance. I will strive to keep our business a
profession and our profession a calling in the spirit of public service.
To the public and our systems of justice, I offer service. I will strive to
improve the law and our legal system, to make the law and our legal system
available to all, and to seek the common good through the representation of my
clients.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E
ASPIRATIONAL STATEMENT ON PROFESSIONALISM
The Court believes there are unfortunate trends of commercialization and loss of
professional community in the current practice of law. These trends are manifested in an undue
emphasis on the financial rewards of practice, a lack of courtesy and civility among members of
our profession, a lack of respect for the judiciary and for our systems of justice, and a lack of
regard for others and for the common good. As a community of professionals, we should strive
to make the internal rewards of service, craft, and character, and not the external reward of
financial gain, the primary rewards of the practice of law. In our practices we should remember
that the primary justification for who we are and what we do is the common good we can
achieve through the faithful representation of people who desire to resolve their disputes in a
peaceful manner and to prevent future disputes. We should remember, and we should help our
clients remember, that the way in which our clients resolve their disputes defines part of the
character of our society and we should act accordingly.
As professionals, we need aspirational ideals to help bind us together in a professional
community. Accordingly, the Court issues the following Aspirational Statement setting forth
general and specific aspirational ideals of our profession. This statement is a beginning list of
the ideals of our profession. It is primarily illustrative. Our purpose is not to regulate, and
certainly not to provide a basis for discipline, but rather to assist the Bar’s efforts to maintain a
professionalism that can stand against the negative trends of commercialization and loss of
community. It is the Court’s hope that Georgia’s lawyers, judges, and legal educators will use
the following aspirational ideals to reexamine the justifications of the practice of law in our
society and to consider the implications of those justifications for their conduct. The Court
feels that enhancement of professionalism can be best brought about by the cooperative efforts
of the organized bar, the courts, and the law schools with each group working independently,
but also jointly in that effort.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E
GENERAL ASPIRATIONAL IDEALS
As a lawyer, I will aspire:
(a)

To put fidelity to clients and, through clients, to the common good, before selfish
interests.

(b)

To model for others, and particularly for my clients, the respect due to those we
call upon to resolve our disputes and the regard due to all participants in our
dispute resolution processes.

(c)

To avoid all forms of wrongful discrimination in all of my activities including
discrimination on the basis of race, religion, sex, age, handicap, veteran status, or
national origin. The social goals of equality and fairness will be personal goals
for me.

(d)

To preserve and improve the law, the legal system, and other dispute resolution
processes as instruments for the common good.

(e)

To make the law, the legal system, and other dispute resolution processes
available to all.

(f)

To practice with a personal commitment to the rules governing our profession
and to encourage others to do the same.

(g)

To preserve the dignity and the integrity of our profession by my conduct. The
dignity and the integrity of our profession is an inheritance that must be
maintained by each successive generation of lawyers.

(h)

To achieve the excellence of our craft, especially those that permit me to be the
moral voice of clients to the public in advocacy while being the moral voice of
the public to clients in counseling. Good lawyering should be a moral
achievement for both the lawyer and the client.

(i)

To practice law not as a business, but as a calling in the spirit of public service.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E
SPECIFIC ASPIRATIONAL IDEALS
As to clients, I will aspire:
(a)

To expeditious and economical achievement of all client objectives.

(b)

To fully informed client decision-making.
As a professional, I should:
(1)
Counsel clients about all forms of dispute resolution;
(2)
Counsel clients about the value of cooperation as a means towards the
productive resolution of disputes;
(3)
Maintain the sympathetic detachment that permits objective and
independent advice to clients;
(4)
Communicate promptly and clearly with clients; and,
(5)
Reach clear agreements with clients concerning the nature of the
representation.

(c)

To fair and equitable fee agreements.
As a professional, I should:
(1)
Discuss alternative methods of charging fees with all clients;
(2)
Offer fee arrangements that reflect the true value of the services
rendered;
(3)
Reach agreements with clients as early in the relationship as possible;
(4)
Determine the amount of fees by consideration of many factors and not
just time spent by the attorney;
(5)
Provide written agreements as to all fee arrangements; and,
(6)
Resolve all fee disputes through the arbitration methods provided by the
State Bar of Georgia.

(d)

To comply with the obligations of confidentiality and the avoidance of
conflicting loyalties in a manner designed to achieve the fidelity to clients that is
the purpose of these obligations.

As to opposing parties and their counsel, I will aspire:
(a)

To cooperate with opposing counsel in a manner consistent with the competent
representation of all parties.
As a professional, I should:
(1)
Notify opposing counsel in a timely fashion of any cancelled appearance;

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013

ICLE at Sea: Mediterranean
74 of 310
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(2)
(3)
(b)

Grant reasonable requests for extensions or scheduling changes; and,
Consult with opposing counsel in the scheduling of appearances,
meetings, and depositions.

To treat opposing counsel in a manner consistent with his or her professional
obligations and consistent with the dignity of the search for justice.
As a professional, I should:
(1)
Not serve motions or pleadings in such a manner or at such a time as to
preclude opportunity for a competent response;
(2)
Be courteous and civil in all communications;
(3)
Respond promptly to all requests by opposing counsel;
(4)
Avoid rudeness and other acts of disrespect in all meetings including
depositions and negotiations;
(5)
Prepare documents that accurately reflect the agreement of all parties;
and,
(6)
Clearly identify all changes made in documents submitted by opposing
counsel for review.

As to the courts, other tribunals, and to those who assist them, I will aspire:
(a)

To represent my clients in a manner consistent with the proper functioning of a
fair, efficient, and humane system of justice.
As a professional, I should:
(1)
Avoid non-essential litigation and non-essential pleading in litigation;
(2)
Explore the possibilities of settlement of all litigated matters;
(3)
Seek non-coerced agreement between the parties on procedural and
discovery matters;
(4)
Avoid all delays not dictated by a competent presentation of a client’s
claims;
(5)
Prevent misuses of court time by verifying the availability of key
participants for scheduled appearances before the court and by being
punctual; and,
(6)
Advise clients about the obligations of civility, courtesy, fairness,
cooperation, and other proper behavior expected of those who use our
systems of justice.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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(b)

To model for others the respect due to our courts.
As a professional I should:
(1)
Act with complete honesty;
(2)
Know court rules and procedures;
(3)
(4)
(5)
(6)
(7)
(8)

Give appropriate deference to court rulings;
Avoid undue familiarity with members of the judiciary;
Avoid unfounded, unsubstantiated, or unjustified public criticism of
members of the judiciary;
Show respect by attire and demeanor;
Assist the judiciary in determining the applicable law; and,
Seek to understand the judiciary’s obligations of informed and impartial
decision-making.

As to my colleagues in the practice of law, I will aspire:
(a)

To recognize and to develop our interdependence;

(b)

To respect the needs of others, especially the need to develop as a whole person;
and,

(c)

To assist my colleagues become better people in the practice of law and to
accept their assistance offered to me.

As to our profession, I will aspire:
(a)

To improve the practice of law.
As a professional, I should:
(1)
Assist in continuing legal education efforts;
(2)
Assist in organized bar activities; and,
(3)
Assist law schools in the education of our future lawyers.

(b)

To protect the public from incompetent or other wrongful lawyering.
As a professional, I should:
(1)
Assist in bar admissions activities;
(2)
Report violations of ethical regulations by fellow lawyers; and,
(3)
Assist in the enforcement of the legal and ethical standards imposed upon
all lawyers.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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As to the public and our systems of justice, I will aspire:
(a)

To counsel clients about the moral and social consequences of their conduct.

(b)

To consider the effect of my conduct on the image of our systems of justice
including the social effect of advertising methods.
As a professional, I should ensure that any advertisement of my services:
(1) is consistent with the dignity of the justice system and a learned profession;
(2) provides a beneficial service to the public by providing accurate information
about the availability of legal services;
(3) educates the public about the law and legal system;
(4) provides completely honest and straightforward information about my
qualifications, fees, and costs; and,
(5) does not imply that clients’ legal needs can be met only through aggressive
tactics.

(c)

To provide the pro bono representation that is necessary to make our system of
justice available to all.

(d)

To support organizations that provide pro bono representation to indigent clients.

(e)

To improve our laws and legal system by, for example:
(1)
(2)
(3)
(4)

Serving as a public official;
Assisting in the education of the public concerning our laws and legal
system;
Commenting publicly upon our laws; and,
Using other appropriate methods of effecting positive change in our laws
and legal system.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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The Im portance
of Lawyers Abandoning
the Sham e and Stigm a
of M ental Illness
On e t en et of t h e Ch i ef Just i ceʼ s Com m i ssi on on Pr of essi on al i sm ʼ s
“ A Law yer ʼ s Cr eed” i s “ To m y col l eagues i n t h e pr act i ce of l aw , I o er
con cer n f or your w el f ar e.” I f you ar e aw ar e of a col l eague t h at m ay be
exper i en ci n g di cul t i es, ask quest i on s an d o er t o h el p t h em con t act t h e
Law yer Assi st an ce Pr ogr am f or h el p.
BY MICHELLE BARCLAY

In 1995, he was appointed as a juvenile court judge in DeKalb County. He
resigned from the bench effective December 2005. He sold most of his personal belongings, paid off his remaining debts and moved overseas to think
and travel. After thinking and traveling for three months, he returned to
the active world of Decatur. He was
appointed director of the Barton Clinic
effective April 15, 2006.”

“Robin Nash, age 53, drew his first
breath, attended college and law
school and now works at Emory University. He loves to travel to places
like Southeast Asia and the Middle
East but he always returns home to
Emory and his hometown of Decatur.
Robin majored in Economics and
Mathematics. He began his law practice in 1980 in Decatur surviving mostly on court appointed cases for mentally ill patients in commitment hearings.

W hen Robin came back from traveling, he told his friends—“I can be more
impactful here.”—which was and is true.
Robinʼs impact continues today through
the work of young lawyers serving as
Robin Nash Fellows and through the
lives of the thousands of mothers, fathers,
daughters and sons he touched, helping
people traumatized by child abuse, neglect, addiction and crime.
He was impactful in part because he
had so much empathy for others. He was
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His practice expanded to working with
institutionalized developmentally delayed clients, special education cases,
wills and estate litigation and representing banks in the hugely interesting
area of commercial real estate closings.

GETTYIMAGES.COM/ BAONA

Januar y i s the month w hen Robi n
Nash, my dear friend and lawyer colleague, godfather to my child, officiate for
my brotherʼs marriage and former director of the Barton Center at Emory University, left the world. Positive reminders
of him are all around, including a child
law and policy fellowship in his name, but
January is a tough month.
Robinʼs suicide, 12 years ago, was a
shock to me. As time passed and I heard
stories about Robin from others who
knew him and I learned more about suicide, I can see in hindsight the risk looming for him. Today, I think his death was
possibly preventable.
In 2006, Robin wrote this essay about
himself for Emoryʼs website
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well regarded and well loved. He was a
person you could count on who did extraordinary things for others—helping a
student obtain a TPO in the middle of the
night to stop a stalker; quietly helping a
refugee family get stable and connected
to services; and of course, his consistent
care of his friend Vinny. Vinny was a
severely disabled adult Robin befriended
and with whom he had a deep connection. Because he was a lawyer, Robin
was able to help Vinny obtain full access
to available medical services without
being institutionalized.
So why did Robin leave? He lost his
battle with mental illness. He masked
it well and as a private person, did not
share his struggles. His friends had some
insight into his struggles but it was always complicated. W hile a judge, Robin
was known for saying things like, “I am
a manager of misery” or “I manage the
competition not to serve the most vulnerable families and children.” But he
also said, “Talk like this is just dark humor which is a useful coping mechanism
for an emotionally draining job.”
I know today that a low serotonin
level in his body was dangerous for his
depression and that the medications he
took waxed and waned in effectiveness.
I also now know that he had not slept
well for days before he acted. Weʼd had
a work meeting the day before he died
where he made a long ʻto doʼ list. W ho
makes a long ʻto doʼ list when one is contemplating suicide? Plenty of people, I
have learned. I saw that ʻto doʼ list on his
table when I was in his apartment after
his death.
W hat could have helped?Abandoning
the shame and stigma of mental illness
is a good start. I have been heartened by
the social movement campaign, Time to
Change,1 designed to help people speak
up about mental illness. A safety plan
shared with a reasonably wide network of
people can also help. Antidepressant medications can help. Recent studies about
anti-depression drugs “puts to bed the
controversy on anti-depressants, clearly
showing that these drugs do work in lifting mood and helping most people with
depression.”2 Science is advancing better
treatments at a rapid pace. And some experts advise that directly asking whether a

person has considered killing themselves
can open the door to intervention and
saving a life.
Before becoming a lawyer, I worked
as a nurse in a variety of settings at both
Grady and Emory hospitals. I saw attempted suicides. I witnessed a number
of those people who were grateful they
were not successful. I saw safety plans
work when enough people knew about
the risks. Sometimes, medicines were
changed, new treatments tried and I saw
people get better.
I feel like with my background I could
have and should have probed Robin more.
But at the time, I thought I was respecting
his privacy by not asking too many questions. Today I know that a person can be
fine one day and then chemicals in their
brain can wildly change within 24 hours,
and theyʼre no longer ok. I learned that
not sleeping can be deadly. I have also
learned that just talking about it can help
a person cope.
A book that has helped me is called
“Stay: A History of Suicide and the Philosophies Against It,” by Jennifer Michael
Hecht.3 If I had a second chance, I would
try to use some of the arguments in that
book, such as:
None of us can truly know what we
mean to other people, and none of
us can know what our future self will
experience. History and philosophy
ask us to remember these mysteries,
to look around at friends, family, humanity, at the surprises life brings—the
endless possibilities that living offers—
and to persevere.
Of course, first I would have just
asked about his mental health with love
and listened. I still wish for that chance
to try.
Afterword by Chief Justiceʼs Commission on
Professionalism Executive Director Karlise
Yvette Grier: One tenet of the Chief Justiceʼs
Commission on Professionalismʼs“A Lawyerʼs
Creed” 4 is“To my colleaguesin thepracticeof
are aware of a colleague that may be expeto help them contact the Lawyer Assistance
Program5 for help.

Counseling for Attorneys
Depression
Anxiety/Stress
L ife Tr ansitions
Career Concer ns
Couples Counseling
Relationship Conflicts
Elizabeth Mehlman, J.D., Ph.D.
www.AtlantaPsychologist.org

(404) 874-0937
Midtown Atlanta

Michelle and Andy Barclay are so grateful
to the Emory University community for the
grace and care that surrounded everyone, especially thestudents, when Robin died.
Mi chelle Barclay, J.D., has m ore
t han 20 years experience working
in Georgiaʼs j udicial branch. She is
current ly t he division direct or of
Com m unicat ions, Children, Fam ilies,
and t he Court s wit hin t he Judicial
Council of Georgiaʼs Adm inist rat ive
Office of t he Court s. Before becom ing
a lawyer, she was a nurse for 10 years,
specializing in ICU and t raum a care.
Her degrees include a Juris Doct or
from Em ory Universit y School of Law,
a Bachelor of Science in Nursing from
Em ory Universit y and a Bachelor
of Int erdisciplinary St udies from
Georgia St at e Universit y. She is also
co-founder along wit h her husband
Andrew Barclay of t he Bart on Child
Law and Policy Cent er at Em ory
Universit y School of Law. She can be
reached at 404-657-9219 or m ichelle.
barclay@georgiacourt s.gov.

Endnotes

1. https:/ / twitter.com/ TimetoChange.
2. Seehttp:/ / www.bbc.com/ news/
health-43143889 (last viewed April 2, 2018).
3. See, e.g., https:/ / www.amazon.com/ StayHistory-Suicide-Philosophies-Against/
dp/ 0300186088 (last viewed April 2, 2018).
4. https:/ / www.gabar.org/ aboutthebar/
lawrelatedorganizations/ cjcp/ lawyerscreed.cfm.
5. https:/ / www.gabar.org/
committeesprogramssections/ programs/
lap/ index.cfm.
2018 JUNE
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Promoting a
Professional Culture
of Respect and Safety
#MeToo
In keeping with our professionalism aspirations, I challenge you to take
a proactive, preventative approach to sexual harassment and to start the
discussions . . . about things we as lawyers can do to promote a professional
culture of respect and safety to prevent #MeToo.

GETTYIMAGES.COM/KAMELEON007

BY KARLISE Y. GRIER
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“There is no doubt that Marley was dead.
This must be distinctly understood, or nothing
wonderful can come of the story I am going
to relate.”—Excerpt from: “A Christmas
Carol” by Charles Dickens.
To borrow an idea from an iconic
writer: There is no doubt that #MeToo
testimonials are real. This must be
distinctly understood, or nothing
wonderful can come of the ideas I am
going to share.
I start with this statement because
when I co-presented on behalf of
the Chief Justice’s Commission on
Professionalism at a two-hour seminar
on Ethics, Professionalism and Sexual
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Harassment at the University of Georgia
(UGA) in March 2018, it was clear to
me that men and women, young and
old, question some of the testimonials
of sexual harassment that have recently
come to light. For the purposes of starting
a discussion about preventing future
#MeToo incidents in the Georgia legal
profession, I ask you to assume, arguendo,
that sexual harassment does occur and to
further assume,!arguendo, that it occurs in
Georgia among lawyers and judges.1 Our
attention and discussion must therefore
turn to “How do we prevent it?” We won’t
expend needless energy on “Is he telling
the truth?” We won’t lament, “Why did
she wait so long to come forward?”
First, I want to explain why I believe
that sexual harassment in the legal
profession is, in part, a professionalism
issue. As Georgia lawyers, we have A
Lawyer’s Creed and an Aspirational
Statement on Professionalism that
was approved by the Supreme Court
of Georgia in 1990.2 One tenet of A
Lawyer’s Creed states: “To my colleagues
in the practice of law, I offer concern for
your welfare. I will strive to make our
association a professional friendship.”
Frankly, it is only a concern for the
welfare of others that in many cases will
prevent sexual harassment in the legal
profession because of “gaps” in the law
and in our ethics rules. For example,
under federal law, sexual harassment is a
form of sex discrimination that violates
Title VII of the Civil Rights Act of 1964.
Title VII applies to employers with 15 or
more employees.3 According to a 2016
article on lawyer demographics, three
out of four lawyers are working in a law
firm that has two to five lawyers working
for it.4 In Georgia, there are no state laws
similar to Title VII’s statutory scheme.
There is currently nothing in Georgia’s
Rules of Professional Conduct that
explicitly prohibits sexual harassment of
a lawyer by another lawyer.5 Moreover,
it is my understanding that generally the
Office of the General Counsel will not

prosecute a lawyer for alleged lawyeron-lawyer sexual harassment absent
a misdemeanor or felony criminal
conviction, involving rape, sexual assault,
battery, moral turpitude and other similar
criminal behavior.6 Other circumstances
in which laws or ethics rules may not
apply include sexual harassment of
lawyers by clients or sexual harassment
that occurs during professional events,
such as bar association meetings or
continuing education seminars.7
Former Georgia Chief Justice Harold
Clarke described the distinction between
ethics and professionalism as . . . the
idea that ethics is a minimum standard
which is required of all lawyers while
professionalism is a higher standard
expected of all lawyers. Therefore, in
the absence of laws and ethical rules to
guide our behavior, professionalism
aspirations call on Georgia lawyers to
consider and implement a professional
culture of respect and safety that ensures
zero tolerance for behavior that gives rise
to #MeToo testimonials.8
The American Bar Association
Commission on Women in the Profession
recently published a book titled “Zero
Tolerance: Best Practices for Combating
Sex-Based Harassment in the Legal
Profession.” The book provides some

Former Georgia Chief Justice Harold Clarke
described the distinction between ethics and
professionalism as . . . the idea that ethics
is a minimum standard which is required of
all lawyers while professionalism is a higher
standard expected of all lawyers.
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practical advice for legal employers to
address or to prevent sexual harassment.9
Some of the suggestions included:
establishing easy and inexpensive ways to
detect sexual harassment, such as asking
about it in anonymous employee surveys
and/or exit interviews; not waiting for
formal complaints before responding to
known misconduct; and discussing the
existence of sexual harassment openly.10
The federal judiciary’s working group on
sexual harassment has many reforms that
are currently underway, such as conducting
a session on sexual harassment during
the ethics training for newly appointed
judges; reviewing the confidentiality
provisions in several employee/law
clerk handbooks to clarify that nothing
in the provisions prevents the filing
of a complaint; and clarifying the data
that the judiciary collects about judicial
misconduct complaints to add a category
for any complaints filed relating to sexual
misconduct.11 For those planning CLE or
bar events, the American Bar Association
Commission on Women in the Profession
cautions lawyers to “be extremely careful
about excessive use of alcohol in work/
social settings.”12
During our continuing legal education
seminar at UGA, one of the presenters,
Erica Mason, who serves as president of
the Hispanic National Bar Association
(HNBA), shared that HNBA has developed
a “HNBA Conference Code of Conduct”
that states in part: “The HNBA is committed
to providing a friendly, safe, supportive
and harassment-free environment for all
conference attendees and participants .
. . . Anyone violating these rules may be
sanctioned or expelled from the conference
without a registration refund, at the
discretion of HNBA Leadership.”13 Mason
also shared that the HNBA has signs at all
of its conferences that reiterate the policy
and that provide clear instructions on how
anyone who has been subjected to the
harassment may report it. In short, you
don’t have to track down a procedure or
figure out what do to if you feel you have
been harassed.
Overall, some of the takeaways from
our sexual harassment seminar at UGA
provide a good starting point for discussion
about how we as lawyers should aspire
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to behave. Generally, our group agreed
that women and men enjoy appropriate
compliments on their new haircut or
color, a nice dress or tie, or a general “You
look nice today.” Admittedly, however, an
employment lawyer might say that even
this is not considered best practice.
Many of the seminar participants
agreed on some practical tips, however.
Think twice about running your fingers
through someone’s hair or kissing a
person on the check. Learn from others’
past mistakes and do not intentionally pat
or “flick” someone on the buttocks even if
you mean it as a joke and don’t intend for
it to be offensive or inappropriate.14
In our professional friendships, we
want to leave room for the true fairytale happily ever after endings, like that
of Barack and Michelle, who met at work
when she was an associate at a law firm
and he was a summer associate at the same
firm.15 We also need to ensure that our
attempts to prevent sexual harassment do
not become excuses for failing to mentor
attorneys of the opposite sex.
Finally, just because certain behaviors
may have been tolerated when you were
a young associate, law clerk, etc., does not
mean the behavior is tolerated or accepted
today. Professionalism demands that we
constantly consider and re-evaluate the
rules that should govern our behavior in
the absence of legal or ethical mandates.
Our small group at UGA did not always
agree on what was inappropriate conduct
or on the best way to handle a situation. We
did all agree that the conversation on sexual
harassment was valuable and necessary.
So in keeping with our professionalism
aspirations, I challenge you to take
a proactive, preventative approach
to sexual harassment and to start the
discussions in your law firm, corporate
legal department, court system and/
or bar association about things we
as lawyers can do to promote a professional culture of respect and safety to
prevent #MeToo. z
Karlise Y. Grier
Executive Director
Chief Justice’s Commission
on Professionalism
kygrier@cjcpga.org
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SELLING GOODS AND SERVICES ONLINE
(The Good, the Bad and the Ugly)
Peter M. Crofton
Smith, Gambrell & Russell,LLP
Atlanta, Georgia

I.

Introduction

Growth in retail e-commerce sales continues to outpace that of growth in sales at brickand-mortar locations. The Commerce Department estimates that retail e-commerce sales
increased by 16% in 2017 from the prior year, while total retail sales increased by only 4.4% in
that same period. Quarterly Retail E-Commerce Sales 4th Quarter 2017, U.S. Census Bureau
News (February 16, 2018, 10:00 AM),
https://www2.census.gov/retail/releases/historical/ecomm/17q4.pdf.

Amazon continues to dominate both e-commerce sales, with almost half of all online
retail sales taking place on its platform. Neil Howe, Amazon and Walmart Battle for Retail's
Future, FORBES (Dec. 20, 2017 11:00 AM),
https://www.forbes.com/sites/neilhowe/2017/12/20/amazon-and-walmart-battle-for-retailsfuture/#21ed2b8e5137. However, other retailers such as Walmart have begun to effectively
compete with Amazon for online sales. Id. At the same time, Amazon, Walmart and others are
expanding the “products” that can be purchased online to include groceries and even services
such as home improvements.
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E-commerce offers many benefits to consumers, along with a number of drawbacks.
Because of its dynamic and rapidly evolving nature, e-commerce is an arena where the law
seems to lags behind. Some even say the law is simply outdated and cannot apply to aspects of
e-commerce.

II.

The Good

a. Fast way to reach consumers
One of the consumer benefits of e-commerce is the speed with which new goods and
services can be made available to consumers. Start-up companies can create a website or social
media site, i.e. a virtual store, and within hours be taking orders and shipping goods. In contrast,
retailing through traditional channels requires a more time consuming process of shipping
physical goods to stores for display and eventual sale.

b. Cheaper than brick and mortar
Online retailers often have lower overhead costs than brick and mortar sellers. Online
retailers often have savings in rent, labor, inventory and theft, although they may incur costs
associated with shipping and with higher return volumes. Until this year, online customers also
received the benefit of avoiding sales tax on many purchases. See South Dakota v. Wayfair,
Inc., 138 S. Ct. 2060 (2018) (upholding law imposing sales tax on online sales by merchants
without a physical presence in the state).
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Some longstanding brick and mortar companies are using their stores to complement their
online sales. Companies such as Walmart and Target offer in-store pickup of online purchases,
while Amazon is installing pickup “lockers” in locations including some of its recently
purchased Whole Foods grocery stores.

c. Easier to contract (Click Wrap, Browse Wrap and other Wraps)
E-commerce has resulted in a new form of contracting known as the “Click Wrap” or the
Browse Wrap, where clicking an on-screen button, or simply continuing to us a website, has
equal significance as a wet-ink signature on a contract document. This form of contracting is an
outgrowth of the “Shrink Wrap” software license that facilitated the explosion of software sales
in the not-so-distant past. The law surrounding Click Wraps continues to evolve, but is well
discussed in Berkson v. Gogo LLC, 97 F. Supp. 3d 359, 393 (E.D.N.Y. 2015). There, the court
discussed the tension between consumer protection policies and the practical realities of
contracting online.

d. Big Data
Technology giants such as Google and Facebook collect massive amounts of information
that allow retailers to target advertisement based on a consumer’s location and preferences.
Kroger can deliver electronic coupons on flour to a consumer in the baking supplies isle of the
grocery, while REI can deliver camping gear advertisements to a consumer who recently viewed
information on national parks. Collecting and analyzing massive amounts of information
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collected on individual consumers benefits consumers and sellers by saving the time and money
otherwise wasted by less targeted advertising.1

III.

The Bad

a. Fraud concerns
Online selling creates opportunities for bad actors to take advantage of both consumers
and retailers. Bad actors posing as retailers, or phishing scams that trick consumers are ways the
fraudsters use the internet to prey on consumers. Bad actors also scam online retailers with
generous return policies and stolen credit card numbers. A 2017 study by Javelin Strategy &
Research estimated e-commerce fraud costs online merchants 8% of annual revenue. 2017
Financial Impact of Fraud Study: Exploring the Impact of Fraud in a Digital World, Javelin
Strategy & Research, September 2017.

b. Data Breaches
Several recent data breaches that have grabbed headlines demonstrate the massive scale
of this problem. The Equifax data breach, by itself, exposed sensitive information of about 143
million individuals, according to the company. The list of e-commerce companies that have
suffered data breaches reads like a who’s-who of retail giants, including Saks, Home Depot,
eBay, and Target. Paul Davidson, Data Breach hits Lord & Taylor’s, Sacks: 5 million credit,
debit card records are compromised, USA TODAY, (April 1, 2018),

Privacy expectations in cell phone location data are the basis of the Supreme Court’s recent decision in
Carpenter v. United States, 138 S. Ct. 2206 (2018), in which the Court held that the Fourth Amendment’s warrant
requirement applies to such location data.
1
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https://www.usatoday.com/story/money/2018/04/01/data-breach-hits-lord-taylorssaks/476838002/. In addition to creating identify theft opportunities of consumers, data breaches
are often followed by class action litigation, bad publicity, and significant internal costs to
determine the cause and scope of the breach while preventing future breaches. 2017 Cost of
Data Breach Study: United States, IBM Security and Ponemon Institute LLC, June 2017.

c. Contracts of Adhesion
Many e-commerce contracts are viewed by the courts as contract of adhesion. Berkson,
97 F. Supp. 3d at 393. This means the courts will enforce these contracts, but will also look for
reasons not to do so such as unconscionability. Id. Contracts of adhesion are not inherently evil
or unfair, but can be made so be overzealous “lawyering.” Factors considered in determining if a
contract is unconscionable include:

Ø The size and commercial setting of the transaction

Ø The use of fine print in the contract

Ø The experience and education of the party claim unconscionability

Ø Whether deceptive or high-pressure tactics were used

Ø Whether there is a disparity in bargaining power.
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Gillman v. Chase Manhattan Bank, N.A., 73 N.Y.2d 1, 534 N.E.2d 824, 828 (1988).

d. Web privacy
Privacy in the digital age is a topic currently receiving a lot of scrutiny. Facebook’s
revelations concerning its use, and sharing, of information that many consider private has
fostered greater concern over digital privacy. E-commerce companies collect, purchase and
sometimes sell information about consumers’ web history, personal preferences, “friends” and
associations. This information allows retailers, and others, to deliver highly targeted advertising
to consumers, while also analyzing the consumers’ spending and other habits. Marketing &
Sales Big Data, Analytics, and the Future of Marketing & Sales, McKinsey & Company, March
2015.

IV.

The Ugly

a. 50 state compliance issues
One of the attractions of the Internet to retailers is the ease of reaching actual and
potential customers nationwide. But that also means a retailer is potentially subject to the
varying state and local requirements of each place in which it transacts business. These
requirements include:
1. Sales Tax Collection
2. Property Tax (on facilities such as fulfillment centers)
3. Privacy
4. Licensing/registration
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5. Truth in advertising/Consumer Protection

Companies that fail to comply with state and local requirements face potential
enforcement action by consumer protection agencies, and class action lawsuits. See, e.g.,
Wayfair, 138 S. Ct. at 2060 (discussing variations in state sales tax requirements).

b. Contractors vs marketplaces (referral liability)
One growing form of e-commerce is referral services for help with discrete tasks. Wellknown names such as Uber, Home Advisor/Angie’s List, Takl, TaskRabbit and Amazon offer
referral services that connect consumers with service providers to perform projects such as
ridesharing, handyman work, lawn care, housekeeping/cleaning, and even entire home
remodeling. Referral services often claim to screen the service providers listed with that referral
service, but such claims are sometime inaccurate, or deceptively worded. Uber has repeatedly
been sued for the inadequacy of its background checks. See, e.g., Sara Ashley, Nelli Black, Curt
Devine and Drew Griffin, CNN Investigation: 103 Uber Drivers Accused of Sexual Assault or
Abuse, CNN TECH, April 30, 2018. Uber and Home Advisory have also been sued by the State
of California for deceptively describing their screening process to consumers. California v.
Uber, Inc., CGC-14-543120 (Cal. Super. Ct. S. Fr. 2014); California v. HomeAdvisor, Inc.,
CGC-18-565008 (Cal. Super. Ct. S. Fr. 2018)

c. ADA liability
Another growing area of litigation relates to accessibility issue with websites. Several
courts have recently held that websites are stores, just like traditional brick-and-mortar locations,
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and thus are subject to the Americans with Disabilities Act and related state and local
accessibility codes. (See, e.g., Haynes v. Dunkin’ Donuts LLC, No. 18-10373 (11th Cir., July 31,
2018)). This creates potential nationwide liability to e-commerce firms that fail to comply, or
maintain compliance, with accessibility requirements. And legislation to require pre-suit notice
and opportunity to correct for alleged ADA violations is stalled in Congress. ADA Education
and Reform Act of 2017, H.R. 620, 115th Congr. (2017).

d. Surveillance
E-commerce companies have the ability to collect massive amounts of information about
individuals who visit their websites. A recent industry report on using big data to optimize sales
recommended the following to e-commerce companies purchase data from data aggregators such
as “traveling cookie” information:

“Traveling cookie” data build a digital footprint of consumers based on their
logins at popular sites (for example, on airline sites or Facebook). Once the
customer logs in, the cookie follows that customer wherever he or she goes on
the web. [A data aggregator] aggregates data across hundreds of logins and
matches it back to a database of more than 100 million households. This
connection helps marketers identify consumers on their own sites and others’
and link sales to prior behaviors.

Marketing & Sales Big Data, Analytics, and the Future of Marketing & Sales, McKinsey &
Company, March 2015.
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e. Cyber-attacks (commercial, domestic and international)
Cyber-crime is an ongoing battle between e-commerce companies and a variety of bad
actors, although malicious/criminal conduct accounts for only 52% of data breaches (2017 Cost
of Data Breach Study: United States, supra). Some cyber criminals simply seek to steal credit
card numbers and other PII to allow quick gains through identify theft. However, other cyber
criminals, sometimes supported by foreign governments or international terror/criminal
organizations, steal confidential business information or intellectual property. These “strategic”
criminals steal electronic information for purposes ranging from military/industrial use to
national pride, such as the hack and disclosure of a Sony Pictures satirical film about North
Korea’s leader. David E. Sanger, David D. Kirkpatrick and Nicole Perlroth, The World Once
Laughed at North Korean Cyberpower. No More. THE NEW YORK TIMES (Oct. 15, 2017),
https://www.nytimes.com/2017/10/15/world/asia/north-korea-hacking-cyber-sony.html.
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Online Sales
The Good, The Bad & the Ugly

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved

Audience Survey
• Have you purchased anything online?
• When was the last time you made an online
purchase?
• Did you book this CLE or your travel online?
• How often do you make online purchases?
• Have you been the victim of an online scam or
other bad e-commerce experience?

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved
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E-Commerce Is Growing

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved

Legal Environment

Evolving
rapidly

“New”

Not well
regulated

E-commerce
is

International

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved
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Hot Topics

Sales Tax on
E-commerce
Transactions

Privacy

Enforceability
of Terms of
Service
(TOS)

Gig Economy
Workers

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved

Sales Tax on E-commerce Transactions
› The Supreme Court has spoken: States can
require e-commerce merchants to collect or pay
sales tax. South Dakota v. Wayfair, Inc., 138
S.Ct. 2060 (2018)
› Wayfair overturned prior Supreme Court
jurisprudence that limited sales tax enforcement
to merchants with a “physical presence” in the
state

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved
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Leveling the Playing Field
The majority reasoned:
› Market distortion caused by exempting
e-commerce from sales tax
› Physical Presence test was “artificial” and not
in keeping with technology (e.g. electronic
cookies)
› Software eases compliance burden on
merchants

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved

Creating Hardships
The dissent argued:
› Stare Decisis/Congress’s job to act
› Existing law is working
› Sales tax rules are so variable that they
unfairly burden small merchants, and favor
e-commerce giants

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved
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Sales Tax Law is Crazy
Over 10,000 jurisdictions levy sales taxes, each with
“different tax rates, different rules governing tax-exempt
goods and services, different product category definitions, and
different standards for determining whether an out-of-state
seller has a substantial presence” in the jurisdiction. [. . .] A
few examples: New Jersey knitters pay sales tax on yarn
purchased for art projects, but not on yarn earmarked for
sweaters. [. . .] Texas taxes sales of plain deodorant at 6.25
percent but imposes no tax on deodorant with antiperspirant.
[ . . .] Illinois categorizes Twix and Snickers bars—chocolateand-caramel confections usually displayed side-by-side in the
candy aisle—as food and candy, respectively (Twix have flour;
Snickers don’t), and taxes them differently. (Dissent, p. 6)
© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved

You Weigh In
• Should e-commerce merchants be required to
collect sales tax?
• Should Congress exercise its Commerce Clause
jurisdiction by creating a uniform, national tax on
interstate sales by e-commerce merchants?
• Does the Dormant Commerce Clause prohibit
states from imposing sales taxes?
• Will e-commerce be adversely affected by
having to comply with sales tax laws?
© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved
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Privacy
Privacy is a major concern for e-commerce:
Financial Information
Personal Preferences
Identity
Contacts/Friends
© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved

Privacy
Two new laws are shaping online privacy;
› Europe’s General Data Protection Regulation
(“GDPR”) took effect on May 25, 2018.
› California recently enacted the California
Consumer Privacy Act of 2018, which will take
effect in 2020

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved
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GDPR

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved

GDPR
The GDPR requires companies to:
Ø Protect consumers’ personal data
Ø Provide privacy policies in conspicuous and
understandable language (i.e. no legalese)
Ø Obtain consumers’ affirmative consent before
using their data
Ø Limit the use of consumer data to a clearly
defined and legitimate purpose

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved
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GDPR
The GDPR requires companies’ default privacy
policies to allow consumers to:
Ø Access the information kept on them
Ø Move their information from one company to
another
Ø Delete their information held by a company

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved

GDPR

The GDPR applies to all companies
that handle the personal data of EU
residents irrespective of the
company’s geographic location

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved
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California Consumer Privacy Act
The CCPA allows consumers to control their
information:
› A consumer has the right to know what
information is being/has been collected
› A consumer has the right to prevent the sale
of information that has been collected
› A consumer cannot be discriminated against
for invoking its rights under the CCPA

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved

You Weigh In
• Who should control information about
consumers?
• Should credit bureaus and other data
aggregators obtain consent to collect the
information? To sell the information? To
purchase the information?
• What is a “reasonable expectation of privacy” in
a digital world?

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved
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Enforceability of TOS
Negotiated
terms

Reviewed
terms

E-commerce rarely involves
Personal
interaction

Prior inspection
of the goods

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved

When is a TOS Enforceable?
An online TOS is generally enforceable if:
› There is evidence that the consumer had
notice of the TOS
› The website design and content encourages
the consumer to examine the TOS and that
TOS is “clearly available through
hyperlinkage”
› The TOS is not “buried” or “tucked away” so
that consumers are unlikely to see it (Berkson
v. Gogo, 97 F. Supp.3d 359 (E.D.N.Y 2015)
© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved
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How to Determine Enforceability
1. Aside from clicking the equivalent of sign-in
(e.g., Login, Buy Now, Purchase, etc.), is there
substantial evidence from the website that the
user was aware that she was binding herself to
more than an offer of services or goods in
exchange for money?

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved

How to Determine Enforceability
2. Did the design and content of the website,
including the homepage, make the “terms of
use” (i.e., the contract details) readily and
obviously available to the user?
3. Was the importance of the details of the
contract obscured or minimized by the
physical manifestation of assent expected of a
consumer seeking to purchase or subscribe to
a service or product?
© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved

11

ICLE at Sea: Mediterranean
106 of 310

How to Determine Enforceability
4. Did the merchant clearly draw the consumer’s
attention to material terms that would alter what a
reasonable consumer would understand to be her
default rights when initiating an online consumer
transaction from the consumer’s state of residence:
The right to (a) not have a payment source
charged without notice (i.e., automatic payment
renewal); (b) bring a civil consumer protection
action under the law of her state of residence and
in the courts in her state of residence; and (c)
participate in a class or collective action?
© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved

Uber’s TOS Was Not Enforcale
In June 2018, the 1st Circuit determine the arbitration
clause in Uber’s TOS was not enforceable:
“… the presence of other terms on the same
screen with a similar or larger size, typeface, and
with more noticeable attributes diminished the
hyperlink’s capability to grab the user’s attention.
If everything on the screen is written with
conspicuous features, then nothing is
conspicuous.”
Cullinane v. Uber Technologies, Inc., 893 F.3d 53 (1st
Cir. 2018) (emphasis added)
© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved
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You Weigh In
• Is an arbitration clause in a TOS
enforceable?
• Is a class action waiver in a TOS enforceable?
• Is a venue clause in a TOS enforceable?

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved

The Gig Economy
› E-commerce often involves services, such as
delivery (e.g. Amazon, GrubHub)
› Sometimes the e-commerce is selling services,
including house cleaning, home improvements,
furniture assembly (Amazon Home Services,
Home Depot, Uber)
› Sometimes it is not clear if the “e-commerce” is
selling services, or referring services (Home
Advisor)
© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved
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Gig Economy Models
There are two basic business models for “selling”
services online:
1. Consumer contracts with the E-Commerce
company for it to provide the service (Ex.
Home Depot)
2. Consumer contracts with the independent
contractor (i.e. service provider) referred by
the E-commerce company (Ex. Home
Advisor)
© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved

Confusion Abounds
Many e-commerce companies are not clearly
following one model or the other, causing
consumer confusion.
For example, a consumer can purchase plumbing
fixtures and installation services from Amazon’s
website. Amazon contends it has not contracted to
install the fixture, it has arranged for a third-party
“service provider” to do so.

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved
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You Weigh In
What do you think the reasonable
consumer believes when:
• The customer pays Amazon?
• The customer contacts Amazon with any
complaints or problems?
• The customer’s satisfaction is guaranteed by
Amazon?
• The customer does not negotiate with or receive
a contract from the service provider?
© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved

The Result
› Service providers sue the e-commerce
companies for “misclassification”
› Consumers sue the e-commerce companies for
the conduct of the service providers
› State regulators are becoming more active in
consumer protection and license enforcement
against e-commerce companies

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved
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Your Questions

Questions and Answers

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved

Your Questions

© 2018 Smith, Gambrell & Russell, LLP, All Rights Reserved
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RECENT CHANGES IN SOCIAL SECURITY DISABILITY
RULES AND REGULATIONS

Hon. Cynthia G. Weaver
Hearing Office Chief Administrative Law Judge
Office of Hearing Operations
Florence, Alabama

•

Cynthia Weaver appears in her own personal capacity, and not as a representative of the Social Security
Administration. The views expressed are solely her own, and are not those of the Administration

ICLE at Sea: Mediterranean
113 of 310

Table of Contents
Summary of Changes In Laws and Regulations................................................................... 3
New Rules of Conduct and Standards of Responsibility for Appointed Representatives....... 4
“Five Day / 75 Day Rule” .......................................................................................................
SGA Limits .............................................................................................................................
Revised Rules for Evaluating Medical Evidence......................................................................

ICLE at Sea: Mediterranean
114 of 310

Summary of major updates, New developments in Social Security Disability / SSI
1. New Rules of Conduct and Standards of Responsibility for Appointed Representatives
The new rules now include both what is expected of the representatives in an
affirmative sense – the minimum of what is expected that you do in order to represent
your client, and in a negative sense – what you cannot do as part of the representation.

2. “Uniformity Rules” - a/k/a “75 day rule” and the “5 day Rule”
Notice of hearing sent 45 days before the hearing instead of 20. The main purpose is for
the claimant and representative to have more time to order the records to develop the
case. It is expected that unless there is an extraordinary circumstance, the record will
be complete at the close of the hearing, and a decision can be made.
What is considered extraordinary? Case by case basis, but things like the following:
MRI or other tests recently done
Records that the rep ordered shortly after receiving the NOH, but provider not
complying with request.
ER visit for MVA or other issue not related to ongoing complaints
What would not?
Records not ordered until shortly before hearing
(“to get the most updated records” is the oft cited reason. But would
your client rather have some evidence than take the risk all of it is
excluded?”
3. Medical Evidence Rule Changes
Changes as to who is an acceptable medical source to include more providers
Changes to weight given to the records / medical source statements

4. Efforts to fight Fraud.
IG Report on fraudulently reported (or not reported) wages, disavowing earnings.
CDI Offices nationwide
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Red Flags - income:
1. Claimant with children tells rep has not worked in 10 years. Certified Earnings show
self-employment income which is the same each year or is conveniently just above
or equal to the maximum EITC or and other deductions which provide a significant
refund. “Braiding hair,” “babysitting,” are common examples.
(Some tax preparers will recruit people to file false tax returns claiming S-E,
where the claimant gets a set amount, like $500, and the preparer gets the rest
of the “refund – in the thousands of dollars. Some claimants also see this as a
way to get “free money” and do not see it is filing a fraudulent document with
the Federal Government that can land them in jail.)
2. Claimant says has not worked in 5 years or never worked, but Certified Earnings,
New Hire, and other wage reports show substantial wages, or “new hire”
information. One claimant told his rep that his “social security card was stolen” and
the wages were not his.
(However, the quarterly earnings were “verified” by the employer, and while in
Alabama, the client was using a name comprised of a first, middle, Family, and
last name. In Georgia where the wages were reported, he was using his first,
middle, and family name. He lived on the border between the two states so this
was a reasonable drive for the job.)
3. Claimant says he has not worked in 2 years, signs an Affidavit of Work Activity right
before the hearing, stating that fact, under oath. Wage records show him receiving a
set amount every month, and the claimant told SSA he was working 4-6 hours a
week. This was in the Disability Determination Explanation in the A section. He told
the rep he was getting this as a “buy out” of his part of the business. Rep did not
look at the A section of the file.
4. Farm or other self-employment. Claimant has a cattle and crop farm, reports income
annually of over $100,000 per year as a “farmer,” pays wife $600 per month as
“bookkeeper.” Goes to SS Office to file for Disability benefits, is told that he is
working at above SGA and is not eligible. The next year, he and his wife file their
taxes, showing the claimant as “retired” with no income, wife as “farmer,” making
over $100,000 per year. Tax returns show essentially the same operational activity
(i.e. buying and selling livestock, depreciation of farm vehicles, etc.) for every year,
with only the name of who is reporting the income changing
Red Flags - Impairments
1. “My back hurts” – but no medical treatment, no objective findings, test results, etc.
to support any actual physical impairment
2. Epilepsy – No EEG abnormality (or no EEG at all), no witnessed episodes, generalized
descriptions, little to no medical treatment, no monitoring of blood drug levels.
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3. Migraines – generalized descriptions that anyone can get off the internet or
television (e.g. have to sit in a dark room with a wet cloth), but no objective medical
findings or test results.
4. “Hearing voices” – or other odd mental claims that are not objectively verifiable.
5. “Fibromyalgia” – This must be a diagnosis of elimination, not just a doctor saying the
claimant has it or the claimant saying that some doctor diagnosed them years ago.

What as a representative do you do?
1. Closely read the wage / earning reports in the D section of the file and the claimant’s
Work History forms. Ask the claimant about any discrepancies beforehand.
2. Take steps to correct the IRS reported wages well before the hearing. Either through
an affidavit, amended tax return, or something else. But if you even suspect that
fraud is happening, withdraw from representing the claimant. It is not worth your
license and your reputation.
3. Read what your client has told SSA. This includes the forms they send in (wage,
medications, medical treatment), the applications themselves, and the DDE and any
other forms from the Field Office or DDS which memorialize any conversations with
the claimant.
4. Look at the tax returns! Compare the last few years to see if there is anything that
stands out.
5. Review the medical records!!!! Ask about tests or diagnoses, or have the claimant
explain why their urinary drug screen is positive for {fill in the blank} or other
inconsistencies.
Even if the ALJ buys the stories and approves the claimant for benefits, the Payment Center and
/ or the Appeals Council are likely to question the allowance and remand it for further
consideration – or refer it for a fraud investigation!
Another issue which is coming up more frequently than ever, is the Filing Status: a/k/a State of
one’s marriage. Some states still have “common law marriage” as a legal entity, but for SSA
purposes, even if it is legal , the burden is on the claimant to prove it exists. This status will
have an important role in any kind of benefits that are sought, not just disability, SSI, or
retirement benefits. Making a declaration at some time in the past may come back to haunt
the claimant years later, and result not only in massive overpayments, but also in criminal
charges.
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Recent examples:
1. Claimant’s 60 year old son calls a lawyer on behalf of his mother. She just got a letter
from SSA stating that she was being investigated for fraud. Apparently, some 20 years
earlier, the claimant filed for widow’s benefits from her first husband who died after a
divorce from a 10+ year marriage. The claimant stated on the application that she was
not married. She was granted benefits.
Now some many years later, SSA discovers that the claimant had in fact remarried
before she made the application for the widow’s benefits, and remained married to this
day. The result? Over 20 years of fraudulent payments.
2. Application for Widow’s Benefits. Claimant has had 6 husbands, and is applying for
benefits from her newly deceased husband (“wage earner”), claiming a ceremonial
marriage in 1990. She said they separated for a couple of years, then got back together
until he died. This claim had several problems. First, the claimant said she and the W-E
were married in Tennessee on July 1, 1990, but they never got the marriage certificate
from the ceremony. Even if this was true, in 1998 she married another man, and
divorced him in 2002.
She then applied for SSI benefits in 2004, listing 5 prior marriages (none of them were
the W-E), stating that she was not married, and although she was living with the W-E,
they were not married and she referred to him as her Fiancé. She was awarded
benefits. A few years later, she and the W-E began filing tax returns with the IRS, stating
that they were “married filing jointly.” 11 days after filing one of those joint tax returns,
the W-E files for Title II benefits, stating that he was not married and was living with his
mother. He was awarded benefits. Both parties are now receiving benefits as unmarried
individuals.
The claimant gets cancer, and after a few months, he dies, and the claimant files for her
widow’s benefits on the W-E’s record. It was then that the SSA Field Office staff
discovered the fraud on both of their parts, and referred it to the SSA Inspector General.
The claimant requested a hearing before an ALJ. She stuck to her story of the 1990
marriage, and when asked about all of the other marriages, IRS filings, and so on, her
excuse was that she “is not good with dates.”
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The new “Five Day” Rule / “75 Day Rule”
The Social Security Administration’s (SSA) regulations prescribe standards of conduct for
individuals who represent claimants before the agency. The Final Rule, published July 2, 2018,
more clearly defines these standards of conduct by adding several affirmative duties and
prohibited actions. The effective date of the Rule is August 1, 2018.

Prior to this rule, the Hearing Office only had to give the claimant / representative 20 days’
notice of the date of the hearing. Most of the time, the claimants would appear and there not
be any recent or sometimes any medical records in the file. This led to having to leave the
record open, ordering consultative examinations, and sometimes having to have a
supplemental hearing. All of these mean delays in making decisions, getting the cases written,
and the decisions issued to the claimants. Now that the claimant / representative receive
notice 75 days before the hearing date, there is no reason why all of the records and any
requests for subpoenas or consultative examinations cannot be in the file before the hearing,
so that the record can be closed.
What if the representative (or Hearing Office) cannot locate the claimant?
Representatives must maintain timely communication with claimants (20 CFR
404.1740(b)(3)(v) and 416.1540(b)(3)(v)). This must be done during the entire period of the
representation!
We will consider difficulties in locating a particular claimant (e.g. homeless and indigent
claimants) (20 CFR 404.1740(b)(3)(v) and 416.1540(b)(3)(v)) - HOWEVER, the best
practice for representatives, is to document every efforts taken to contact claimants when
those efforts are unsuccessful.

What if the representative told their office staff to contact the claimant / obtain the medical
records and they were unsuccessful?
These Rules of Conduct apply to all of a representative’s employees, assistants, partners,
contractors, or any person assisting the representative on a claim (20 CFR
404.1740(b)(10) and 416.1540(b)(10))
A.

Representative must have “managerial or supervisory” authority, or otherwise have
oversight of the work.

B.

Representative can be held responsible and sanctioned for staff violations.

C.

Representative must take remedial actions for violations by those he or she oversees
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If you make over what is defined as Substantial Gainful Activity, then you are not
eligible for SSI or Disability benefits. This amount changes annually.

SGA for Nonblind Individuals Only
For Calendar Years:

“Countable earnings” of employees indicate SGA and “countable
income” of the self-employed is “substantial” if the amount averages
more per month than:

In calendar year 2018

$1180

In calendar year 2017

$1170

In calendar year 2016

$1130

In calendar year 2015

$1090

In calendar year 2014

$1070

In calendar year 2013

$1040

In calendar year 2012

$1010

In calendar year 2011

$1000

SGA for Blind Individuals Only
For Calendar Years:

“Countable earnings” of employees indicate SGA and “countable income”
of the self-employed is “substantial” if the amount averages more per
month than:

2018

$1970

2017

$1950

2016

$1820

2015

$1820

2014

$1800

2013

$1740

2012

$1690

2011

$1640

SGA Earnings Guidelines apply to blind title II individuals only; blind individuals under title
XVI are not subject to any SGA limitations
1
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Revisions to Rules Regarding the Evaluation of Medical Evidence
Effect of a Claim’s Filing Date on Policies – Side-by-Side Chart
• A claim’s filing date is relevant only for the following definitions and
policies:

Topic

Claim filed before
3/27/17

Claim filed on or after 3/27/17

AMS

Does not include APRNs,
PAs, or audiologists.

Includes APRNs, PAs, and
audiologists.

Other medical
evidence
definition

Does not include
diagnosis, prognosis, and
statements about
symptoms.

Includes diagnosis, prognosis, and
statements about symptoms.

Medical opinion
definition

How to consider
and provide
written analysis
about medical
opinions and
prior
administrative
medical findings

Statements on
issues reserved to
the
Commissioner
Decisions by
other
governmental
agencies and
nongovernmental
entities

See page 8. Includes
diagnosis, prognosis, and
statements about
symptoms

See page 5. Does not include
diagnosis, prognosis, and statements
about symptoms.

See pages 8 and 9.

See pages 10 and 11.

Written analysis may be
required. See page 6.

No written analysis. See page 6.

Written analysis about the
decision itself may be
required. See page 7.

No written analysis about the
decision itself. See page 7.

• See DI 24503.050 Determining the Filing Date for Evaluating Evidence
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•

•

•

•

Acceptable Medical Sources (AMS)

Status as an AMS is relevant for only a few policies:
o We need objective medical evidence from an AMS to establish the existence of
a medically determinable impairment (MDI) at step 2 of the sequential
evaluation process
o Listings
§ A few Listings require additional evidence from an AMS: otologic and
audiometric testing for hearing loss, cystic fibrosis, hematological
disorders, non-mosaic Down syndrome, genetic photosensitivity
disorders, and catastrophic congenital disorder (child claim only)
§ A few Listings often have additional evidence from an AMS: testing for
visual disorders, chronic kidney disease on dialysis, and amyotrophic
lateral sclerosis (ALS)
o For claims filed before 3/27/17: Only an AMS can be a treating source, whose
medical opinion may get controlling weight
For all claims, the AMS list includes licensed:
o Physicians (medical or osteopathic doctors)
o Psychologists (at the independent practice level)
o School psychologists (for impairments of intellectual disability, learning
disabilities, and borderline intellectual functioning only)
§ May have alternative titles and certification instead of licensure
o Optometrists (for impairments of visual disorders, or measurement of visual
acuity and visual fields only)
o Podiatrists (for impairments of the foot, or foot and ankle only)
o Speech-language pathologists (for speech or language impairments only)
§ May have certification instead of licensure
For claims filed on or after 3/27/17, the AMS list also includes licensed:
o Advanced Practice Registered Nurses (APRN) (for impairments within the
licensed scope of practice)
§ May have alternative titles, such as Advanced Practice Nurse (APN) or
Advanced Practice Registered Nurses (APRN)
§ Includes:
• Certified Nurse Midwife (CNM)
• Nurse Practitioner (NP)
• Certified Registered Nurse Anesthetist (CRNA)
• Clinical Nurse Specialist (CNS)
o Audiologists (for impairments of hearing loss, auditory processing disorders,
and balance disorders within the licensed scope of practice only)
o Physician Assistants (for impairments within the licensed scope of practice)
See DI 22505.003 Evidence from an Acceptable Medical Source (AMS)
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Establishing the existence of an MDI at step 2
• We need objective medical evidence from an AMS to establish the
existence of an medically determinable impairment (MDI) at step 2 of
the sequential evaluation process
o Objective medical evidence means: “signs, laboratory findings, or
both”
o Never establish an MDI based on an individual’s statement of
symptoms, a diagnosis, or a medical opinion
• Definitions
o Signs: one or more anatomical, physiological, or psychological
abnormalities that can be observed, apart from your statements
(symptoms). Signs must be shown by medically acceptable clinical
diagnostic techniques. Psychiatric signs are medically
demonstrable phenomena that indicate specific psychological
abnormalities, e.g., abnormalities of behavior, mood, thought,
memory, orientation, development, or perception, and must also
be shown by observable facts that can be medically described and
evaluated.
o Laboratory findings: one or more anatomical, physiological, or
psychological phenomena that can be shown by the use of
medically acceptable laboratory diagnostic techniques. Diagnostic
techniques include chemical tests (such as blood tests),
electrophysiological studies (such as electrocardiograms and
electroencephalograms), medical imaging (such as X-rays), and
psychological tests.
• See 24501.020 Establishing a Medically Determinable Impairment
(MDI)
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New Categories of Evidence
Each piece of evidence fits into one category of evidence
Category of
Evidence
Objective
medical
evidence
Medical
opinion

Source

Summary of Definition

Medical
sources

Signs, laboratory findings, or both

Medical
sources

For claims filed on or after 3/27/17: A statement
about what an individual can still do despite his or
her impairment(s) and whether the individual has
one or more impairment-related limitations or
restrictions in one or more specified abilities:

•

•

Other medical
evidence
Evidence from
nonmedical
sources
Prior
administrative
medical
finding

Medical
sources

Nonmedical
sources

Medical
Consultants
(MC) and
Psychological
Consultants
(PC)

Adult claims: (FOCUS ON RESIDUAL FUNCTIONAL
CAPACITY (RFC))
• ability to perform physical demands of
work activities,
• ability to perform mental demands of work
activities,
• ability to perform other demands of work
(using senses), and
• ability to adapt to environmental
conditions.

T16 child claims: abilities in the 6 domains of
functioning
For claims filed before 3/27/17: see the definition
on page 8
All other evidence from medical sources that is not
objective medical evidence or a medical opinion
All evidence from nonmedical sources

A finding, other than the ultimate determination
about whether the individual is disabled, about a
medical issue made by an MC or PC at a prior
administrative level in the current claim
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•
•
•
•

•

Issues Reserved to the Commissioner
Statements on issues reserved to the Commissioner are inherently
neither valuable nor persuasive to us
For claims filed on or after March 27, 2017, we will not provide any
written analysis about how we consider this evidence
Consider the context of the statement
These are the issues reserved to the Commissioner:
o A statement that a claimant is or is not disabled, blind, able to
work, or able to perform regular or continuing work
o A statement about whether or not a claimant has a severe
impairment
o A statement about whether or not an impairment(s) meets the
duration requirement
o A statement about whether or not an impairment(s) meets or
medically equals any listing in the Listing of Impairments
o In title 16 child claims, a statement about whether or not an
impairment(s) functionally equals the listings
o A statement about what a claimant’s RFC is that uses our
programmatic terms about the functional exertional levels instead
of descriptions about the claimant’s functional abilities and
limitations
o A statement about whether or not a claimant’s RFC prevents him
or her from doing past relevant work
o A statement that a claimant does or does not meet the
requirements of a medical-vocational rule
o A statement about whether an individual’s disability continues or
ends when we conduct a continuing disability review
See DI 24503.040 Evaluating Statements on Issues Reserved to the
Commissioner
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Other Governmental Agency and Nongovernmental Entity Decisions
• Other governmental agencies and nongovernmental entities make
decisions about disability, blindness, employability, Medicaid, workers’
compensation, and other benefits for their programs using their own
rules
• They are inherently neither valuable nor persuasive to us
• For claims filed on or after 3/27/17, we will not provide any written
analysis about how we consider this evidence
• We may provide written analysis about how we consider the underlying
evidence supporting that agency’s or entity’s decision that we receive
• Never adopt a VA disability rating
• See DI 24503.045 Evaluating Decisions by Other Government Agencies
and Nongovernment Entities
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Medical opinions and prior administrative medical findings: Claims filed
before 3/27/17: Policies
• Assign a “weight” to each
o Controlling weight: give a treating source’s medical opinion
controlling weight only when it is well-supported by medically
acceptable clinical and laboratory diagnostic techniques and is not
inconsistent with the other substantial evidence in the case record
o Treating source: an AMS who has provided a claimant with
medical treatment or evaluation and who has had an ongoing
treatment relationship
o Medical opinion: a statement from an AMS that reflect judgments
about the nature and severity of impairment(s), including
symptoms, diagnosis and prognosis, what a claimant can still do
despite impairment(s), and physical or mental restrictions.
• There are 6 factors to consider (see page 9)
• Articulation requirements
o Prior administrative medical findings: ODAR adjudicators must
always include explanation
o Medical opinions:
§ If giving controlling weight, then must include an
explanation for that medical opinion
§ If not giving controlling weight, then must include an
explanation for all medical opinions from AMSs
o Opinions from medical sources who are not AMSs and from
nonmedical sources: should explain the weight given to these
opinions or otherwise ensure the discussion of evidence allows a
reader to follow our reasoning if the opinion could affect the
outcome. We must discuss these opinions when they get more
weight than AMS medical opinions.
• See DI 24503.035 Evaluating and Required Written Analysis about
Opinions – Claims filed before March 27, 2017
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Medical opinions and prior administrative medical findings: Claims filed
before 3/27/17: Factors to consider
• Examining relationship: Generally, we give more weight to the medical
opinion of a source who has examined a claimant
• Treatment relationship:
o Generally, we give more weight to medical opinions from treating
sources
o Consider
§ Length of the treatment relationship and frequency of
examination
§ Nature of the treatment relationship and extent of the
treatment relationship
• Supportability:
o The more a medical source presents relevant evidence to support a
medical opinion, particularly objective medical evidence, the more
weight we will give that medical opinion.
o The better an explanation a source provides for a medical opinion,
the more weight we will give that medical opinion.
• Consistency: Generally, the more consistent a medical opinion is with the
record as a whole, the more weight we will give to that medical opinion.
• Specialization: Generally, we give more weight to the medical opinion of a
specialist about medical issues related to his or her area of specialty than to
the medical opinion of a source who is not a specialist.
• Other factors: Consider any other factors which tend to support or
contradict the medical opinion
o Amount of understanding of our disability programs and their
evidentiary requirements
o The extent to which a medical source is familiar with the other
information in a case record
• See DI 24503.035 Evaluating and Required Written Analysis about
Opinions – Claims filed before March 27, 2017
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Medical opinions and prior administrative medical findings: Claims filed
on or after 3/27/17: Policies
• Consider the persuasiveness of the quality of the evidence
• Do not assign any “weight”
• There is a new definition of “medical opinion” focusing on functional
abilities and limitations (see page 4)
• There are 5 factors to consider (see page 11)
• Most important factors are supportability and consistency
• Articulation requirements
o Must include an explanation about how persuasive we find all
medical opinions from all medical sources and all prior
administrative medical findings
o May include an explanation about all of a medical source’s medical
opinions together
o Must include an explanation about the supportability and
consistency factors
o Remaining 3 factors
§ Must discuss when two or more medical opinions or prior
administrative medical findings about the same issue are both
equally well-supported and consistent but are not exactly the
same
§ Discretionary whether to discuss in other situations
• See
o DI 24503.025 Evaluating Medical Opinions and Prior Administrative
Medical Findings
o DI 24503.030 Required Written Analysis about Medical Opinions and
Prior Administrative Medical Findings
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Medical opinions and prior administrative medical findings: Claims filed
on or after 3/27/17: Factors to consider

•
•
•

•

•

•

Supportability: The more relevant the objective medical evidence and supporting
explanations presented by a medical source are to support his or her medical opinion(s)
or prior administrative medical finding(s), the more persuasive they will be.
Consistency: The more consistent a medical opinion(s) or prior administrative medical
finding(s) is with the evidence from other medical sources and nonmedical sources in
the claim, the more persuasive they will be.
Relationship with the claimant: This factor combines consideration of these five
issues:
o Length of the treatment relationship: The length of time a medical source has
treated a claimant may help demonstrate whether the medical source has a
longitudinal understanding of the claimant’s impairment(s).
o Frequency of examinations: The frequency of a claimant’s visits with the
medical source may help demonstrate whether the medical source has a
longitudinal understanding of the claimant’s impairment(s).
o Purpose of the treatment relationship: The purpose for treatment a claimant
received from the medical source may help demonstrate the level of knowledge
the medical source has of the claimant’s impairment(s).
o Extent of the treatment relationship: The kinds and extent of examinations
and testing the medical source has performed or ordered from specialists or
independent laboratories may help demonstrate the level of knowledge the
medical source has of a claimant’s impairment(s).
o Examining relationship: A medical source may have a better understanding of
a claimant’s impairment(s) if he or she examines the claimant than if the
medical source only reviews evidence in the folder.
Specialization: The medical opinion or prior administrative medical finding of a
medical source who has received advanced education and training to become a
specialist may be more persuasive about medical issues related to his or her area of
specialty than the medical opinion or prior administrative medical finding of a medical
source who is not a specialist in the relevant area of specialty.
Other factors: We will consider other factors that tend to support or contradict a
medical opinion or prior administrative medical finding. This includes, but is not
limited to, evidence showing a medical source has familiarity with the other evidence in
the claim or an understanding of our disability program’s policies and evidentiary
requirements. When we consider a medical source’s familiarity with the other evidence
in a claim, we will also consider whether new evidence we receive after the medical
source made his or her medical opinion or prior administrative medical finding makes
the medical opinion or prior administrative medical finding more or less persuasive.
See DI 24503.025 Evaluating Medical Opinions and Prior Administrative Medical
Findings
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•
•

•

•

Medical and Psychological Consultants
Medical consultants: Licensed physicians only
Psychological consultants: Licensed psychiatrists or qualified
psychologists
• To be qualified, a psychologist must:
• (1) Be licensed or certified as a psychologist at the
independent practice level of psychology by the State in
which he or she practices; AND
• (2) Either
• (i) Possess a doctorate degree in psychology from a
program in clinical psychology of an educational
institution accredited by an organization recognized
by the Council on Post-Secondary Accreditation; OR
• (ii) Be listed in a national register of health service
providers in psychology which the Commissioner of
Social Security deems appropriate (Note: there is no
such list in use currently); AND
• (3) Possess 2 years of supervised clinical experience as a
psychologist in health service, at least 1 year of which is
post-masters degree.
Initial and reconsideration claims involving physical impairments
• We must make every reasonable effort to ensure that a licensed
physician has completed the medical portion of the case review
and any applicable residual functional capacity (RFC) assessment
• Both allowances and denials
Initial and reconsideration claims involving mental impairments
• We must make every reasonable effort to ensure that a qualified
psychiatrist or psychologist has completed the medical portion of
the case review and any applicable residual functional capacity
(RFC) assessment.
• Both allowances and denials

• See DI 24501.001 The Disability Determination Services (DDS)
Disability Examiner (DE), Medical Consultant (MC), and Psychological
Consultant (PC) Team, and the Role of the Medical Advisor (MA)
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Social Security Rulings (SSR)
• We are rescinding four existing SSRs
o SSR 96-2p: Giving Controlling Weight to Treating Source
Medical Opinions
o SSR 96-5p: Medical Source Opinions on Issues Reserved to the
Commissioner
o SSR 96-6p: Consideration of Administrative Findings of Fact by
State Agency Medical and Psychological Consultants and Other
Program Physicians and Psychologists at the Administrative
Law Judge and Appeals Council Levels of Administrative
Review; Medical Equivalence
o SSR 06-03p Considering Opinions and Other Evidence from
Sources Who Are Not “Acceptable Medical Sources” in
Disability Claims; Considering Decisions on Disability by Other
Governmental and Nongovernmental Agencies
• We are adding one new SSR to retain current policy about when to
obtain medical expert evidence at the hearing and Appeals Council
levels
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New Rules of Conduct and Standards of Responsibility for Appointed
Representatives
The affirmative and prohibited duties of Representatives – whether licensed
attorneys or non-attorney representatives - are referenced in 20 CFR 404.1740 and
416.1540.
The existing rules of conduct already placed certain affirmative duties on representatives,
like helping obtain evidence and conducting themselves in a way that allows efficient and
fair decision-making, The revised rules provide a more complete and spelled-out list of
affirmative duties that we expect of representatives, and lists the conduct which is
prohibited. The Social Security Disability process is intended to be non-adversarial, where
the Agency does not have a representative “in the room.” Although the claimant’s
representative is there to advocate for his or her client, it is even more important to ensure
that all pertinent information is presented to the fact-finder, not just that which would favor
the claimant.
In addition to the existing affirmative duties, representatives now must:
� Have reasonable and adequate familiarity with the evidence in the case.
� When requested, provide the Hearing Office potential dates and times they are
available for a hearing.
� Not withdraw after the hearing is scheduled unless the representative can show
withdrawal is necessary due to extraordinary circumstances.
� Maintain prompt and timely communication, including informing the claimant of all
matters concerning the representation, consulting with the claimant on an ongoing
basis during the entire representational period, and promptly responding to a
claimant’s requests for information.
They must also take responsibility for ensuring that their subordinates comply with
our rules of conduct.
� Have working knowledge of all applicable law--not just applicable provisions of the
Social Security Act, regulations and Rulings.
Also, representatives now have an affirmative duty to disclose in writing, at the time
a medical or vocational opinion is submitted to the Hearing Office or as soon as the
representative is aware of the submission if:
The representative’s employee or any individual contracting with the
representative drafted, prepared, or issued (even in part) the medical or
vocational opinion, or
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If a representative referred or suggested that the claimant seek an examination
from, treatment by, or the assistance of a medical source who provides opinion
evidence in the case.
It’s important to remember that the only requirement is for a representative to disclose this
information to the Hearing Office. A representative’s employee or contractor participating in
the drafting of a medical or vocational opinion and a representative referring a claimant to
the individual that issued the opinion are not violations of the rules or reasons to disregard
the opinions.
The disclosure rules are violated if the representative fails to disclose the information. If the
Hearing Office suspects that a representative failed to disclose this information, then the
violation may be referred pursuant to the procedures in HALLEX I-1-1-50.
Other mandatory disclosures are:
� If the representative discovers that his or her services are or were used by the
claimant to commit fraud against the Agency.
� If the representative has been suspended, disbarred from any bar or court, or
disqualified from other programs or licensing groups.
The regulations provide that the Hearing Office may file charges seeking sanctions when a
representative has been, by reason of misconduct: disbarred or suspended from any bar or
court, disqualified from participating in or appearing before any Federal program or agency,
or as a non-attorney, been removed from practice or suspended by a professional licensing
authority for reasons that reflect on the person’s character, integrity, judgment, reliability or
fitness to serve as a fiduciary.

Prohibited Actions Now Include:
Providing misleading information or misrepresenting facts that affect how SSA
processes a claim, including, but not limited to, information relating to the claimant’s
work activity or the claimant’s place of residence or mailing address.
Communicating with Agency staff or adjudicators outside the normal course of
business or other prescribed procedures in an attempt to inappropriately influence
the processing or outcome of a claim or claims.

Recent examples where a Representative has been referred for
improper conduct:
1. Representative asks the claimant to provide an address for a friend or
relative in a city that is serviced by another Hearing Office. Representative
then files a Change of Address for the claimant, stating that she had moved
and wished for the case to be transferred to the new Hearing Office for
adjudication.
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- This was discovered when the claimant received the new Notice
of Hearing requiring her to appear in the new Hearing Office for a
video hearing. Claimant called the current hearing office stating
that she had not moved, and wished for her case to be heard as
originally scheduled.

2. Attorney Representative sent in a Request to Withdraw Hearing Request,
stating that the claimant wished to withdraw her request for hearing, had
agreed to dismiss the claim, and knew the effects of the withdrawal.
- Because the Request was not signed by the Claimant, the Hearing Office called
the claimant, who denied that she wanted her claim dismissed, and did not
authorize the dismissal.
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Part I
LEGAL MALPRACTICE LAW
AND DEFENSES
Chapter 1

Legal Elements of a Claim
INTRODUCTION
1-1
Legal malpractice law is booming. Every year, more
Georgia lawyers face malpractice claims or grievances filed
with the State Bar. Indeed, in 2016 in Georgia, the Office
of General Counsel received 2,253 grievance forms for
screening and further consideration, an increase over the
previous year.1 Of those, 231 contained allegations that, if
true, would constitute violations of Georgia’s Rules of
Professional Conduct.2 Meanwhile, although the
1.

State Bar of Georgia, 2016 Report of the Office of General
Counsel,
available
at:
https://www.gabar.org/barrules/ethicsandprofessionalism/up
load/16_OGC_Report.pdf. While the number of grievance
forms received by the State Bar has steadily increased since
2010, 2013 marks a decrease in the number of grievance forms
that the State Bar received for screening and further
consideration. See also State Bar of Georgia, 2012 Report of the
Office
of
the
General
Counsel,
available
at:
http://www.gabar.org/barrules/ethicsandprofessionalism/upl
oad/2011-12-OGC-Annual-Report.pdf.
2. State Bar of Georgia, 2016 Report of the Office of General
Counsel,
available
at:
https://www.gabar.org/barrules/ethicsandprofessionalism/up
load/16_OGC_Report.pdf.
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total dollars paid on malpractice claims, including defense
costs and indemnity or settlement payments, has declined
overall, payments over $1 million have experienced only a
relatively negligible decline since 2007.3 Thus, it is critical
that practitioners continue to develop an understanding of
the basic elements of a legal malpractice cause of action
and the steps to take to prevent or minimize liability for
such claims.
Although a legal malpractice action may sound in tort or
contract, the requisite elements of this claim closely track the
elements of a simple negligence claim. Specifically, in Tante
v. Herring,4 the Supreme Court of Georgia reiterated the
following three elements of an action for a legal malpractice
claim: (1) the employment of an attorney;
(2) failure of the attorney to exercise ordinary care, skill and
diligence; and (3) damages proximately caused by that
failure.5 The first element corresponds with the existence of

ABA Standing Comm. on Lawyers’ Prof’l Liability, Profile of
Legal Malpractice Claims 2008-2011 (Sept. 2012).
3.

Tante v. Herring, 439 S.E.2d 5 (Ga. Ct. App. 1993), aff’d in
part, rev’d in part, 264 Ga. 694, 453 S.E.2d 686 (1994).
4.

Tante v. Herring, 439 S.E.2d 5 (Ga. Ct. App. 1993), aff’d in
part, rev’d in part, 264 Ga. 694, 453 S.E.2d 686 (1994); see also
Fortson v. Hotard, 684 S.E.2d 18, 20 (Ga. Ct. App. 2009);
Gilbert v. Montlick & Assocs., P.C., 546 S.E.2d 895, 901 (Ga. Ct.
App. 2001); Chaney v. Blackstone, 547 S.E.2d 340, 341 (Ga. Ct.
App. 2001); Tunsil v. Jackson, 546 S.E.2d 875, 877 (Ga. Ct. App.
2001); Allen Decorating, Inc. v. Oxendine, 483 S.E.2d 298, 301
(Ga. Ct. App. 1997); Perry v. Ossick, 467 S.E.2d 604, 606-07
(Ga. Ct. App. 1996); Huntington v. Fishman, 441 S.E.2d 444,
446 (Ga. Ct. App. 1994); Guillebeau
v. Jenkins, 355 S.E.2d 453, 456 (Ga. Ct. App. 1987); Rogers v.
Norvell, 330 S.E.2d 392, 396 (Ga. Ct. App. 1985). Federal
question jurisdiction will lie in a malpractice action if the
5.
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a duty of care to the plaintiff, while the second element
requires a breach of that duty. The third element comprises
the elements of proximate cause and damages.
1-2

DUTY

1-2:1 Generally
An attorney is not necessarily liable for every harm her
or his negligence causes to a potential plaintiff. Instead, an
attorney’s liability is limited to the class of people to whom
the attorney owes a duty to exercise ordinary care, skill,
and diligence in the performance of professional services.
Typically, an attorney owes a duty to only her or his clients.
Indeed, “the law is clear that to make out a case of legal
malpractice, a lawyer-client relationship must exist
between the plaintiff and the defendant attorney.”6 This
proof is “essential in establishing the element of duty that
is necessary to every lawsuit based upon a theory of
negligence.”7 However, as discussed herein, there are
additional circumstances that give rise to an implied
attorney-client relationship or which support a duty to a
non-client third party.

federal issue is: (1) necessarily raised; (2) actually disputed; (3)
substantial; and (4) capable of resolution in federal court
without disrupting federal-state balance. Gunn v. Minton, 133
S.Ct. 1059 (2013); see also Mercer v. Allen, No. 7:13-CV-148;
2014 WL 185252 (M.D. Ga., Jan. 15, 2014) (referring legal
malpractice case to bankruptcy court because action arose in a
case under title 11).
Crane v. Albertelli, 592 S.E.2d 684, 685 (Ga. Ct. App.
2003).
6.

Guillebeau v. Jenkins, 355 S.E.2d 453, 457 (Ga. Ct. App.
1987) (internal citations omitted).
7.
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*

*
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*

*

Chapter 4

Defenses to Legal Malpractice Claims
INTRODUCTION
4-1
This chapter discusses potential defenses to legal
malpractice claims. This discussion is broken into two
types of defenses: (1) general defenses that focus on
defeating one or more of the elements of a legal
malpractice claim that a plaintiff must prove; and (2)
affirmative defenses that may allow a defendant to defeat
all or part of the plaintiff’s claim.
4-2

GENERAL DEFENSES

4-2:1 Elements of Claim Lacking
As with any type of claim, one method of successfully
defending a malpractice claim is to defeat the plaintiff’s
attempt to establish one or more of the elements of the
claim. As discussed in detail in Chapter 1: Legal Elements
of a Claim, the elements of a malpractice claim are: (1) an
attorney-client relationship (i.e. duty), (2) breach, and (3)
causation/damages. To recover on a legal malpractice
claim, the plaintiff bears the burden of establishing each of
these elements. A key component of defendant’s defense,
therefore, should be to point out any inability by plaintiff
to prove any of these elements. This section focuses on
some of the strategies that one can use to negate the
elements of a plaintiff’s claim.
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4-2 :2

Duty
An attorney cannot be held liable for malpractice unless
he owes a duty of care to the plaintiff. That duty, generally
speaking, arises out of the attorney-client relationship.
The absence of a relationship giving rise to a duty of care
is fatal to a malpractice claim.
One common standing question is whether a client in
possession of a legal malpractice claim (because a duty was
owed to such client by her or his attorney) can assign such
a claim to a third party to whom no such duty was owed.
Historically, established principles of Georgia law
emphasized that because of the fiduciary relationship
created by the attorney-client agreement, such contracts
for legal services are not the same as conventional
contracts. This suggested that malpractice claims are not
assignable, which is the predominant view in most other
states.8 However, over time, Georgia case law began to
indicate a developing trend towards the assignability of
malpractice claims. Recent developments have reversed
that trend.
In 2008, a federal bankruptcy court held that in the
unique context of a bankruptcy action, a bankruptcy
debtor’s legal malpractice claim may be assigned to a
court-appointed trustee for the debtor’s estate.9 In In re
Friedman’s, Inc., the Court noted that no Georgia court
8. AFLAC,

Inc. v. Williams, 444 S.E.2d 314, 316 (Ga. 1994).
Notably, O.C.G.A. § 44-12-22 permits choses of action arising
from contracts, other than those contracts subject to the
Georgia Commercial Code, to be assigned.
9. In

re Friedman’s Inc., 385 B.R. 381, 447-448 (S.D. Ga.
2008), vacated in part on other grounds, 394 B.R. 623 (S.D.
Ga. 2008). Such a claim can also be extinguished in its entirety,
per Southmark Corp. v. Trotter, Smith & Jacobs, 442 S.E.2d
265 (Ga. Ct. App. 1994), discussed in section 4-3:2.4.
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has ruled on whether legal malpractice claims are
generally assignable, but acknowledged that other states
that have addressed the issue have found that malpractice
claims are not assignable.10 In particular, those courts have
focused on certain public policy concerns, including: “(1)
the need to preserve the unique and personal nature of the
attorney-client relationship; (2) the incompatibility of the
assignment and the lawyer’s duty of loyalty; (3) the danger
that assignment would spawn increased and unwarranted
malpractice actions; and (4) the danger that assignment
would discourage lawyers from representing poor,
underinsured, or judgment-proof defendants.”11 The Court
concluded that none of those concerns were present when
a court-appointed trustee is bringing a legal malpractice
claim on behalf of a debtor’s estate, reasoning:
[A] transfer by and pursuant to the
Bankruptcy Code does not implicate any of
the general policy concerns discussed by the
cases prohibiting the assignment of legal
malpractice claims. The Bankruptcy Code
transfer is not a marketplace transaction.
The debtors in possession did not sell the
claims to an economic bidder. Rather, under
the Code, a legal entity was created to stand
in the shoes of the debtors in possession to
be the representative of the bankruptcy
estates. This is not a
In re Friedman’s Inc., 385 B.R. 381, 447-448 (S.D. Ga.
2008), vacated in part on other grounds, 394 B.R. 623 (S.D.
Ga. 2008).
10.

11. In

re Friedman’s Inc., 385 B.R. 381, 447 (S.D. Ga. 2008),
vacated in part on other grounds, 394 B.R. 623 (S.D. Ga.
2008).
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merchandizing of legal malpractice claims.
This is not an effort to replace a judgmentproof, uninsured defendant with a solvent
defendant. To the contrary, this is a situation
designed to permit an insolvent client to
pursue legal malpractice claims.12
While the court’s holding and reasoning strongly
suggested that it applied only to claims brought by a courtappointed trustee on behalf of a bankruptcy debtor’s
estate, the Court of Appeals of Georgia subsequently held
in Villanueva v. First American Title Insurance
Company13 that “there is no per se bar to the assignment
of legal malpractice claims; we pretermit whether there
may be cases where the special nature of the attorneyclient relationship precludes assignment.”14 Specifically,
the Court of Appeals addressed whether a mortgage lender
could assign its legal malpractice claim to a title insurance
company involved in a real estate transaction through a
closing protection letter.15 Recognizing that Georgia
statute provides that a “right of action for personal torts or
for injuries arising from fraud to the assignor may not be
assigned,” the Court of Appeals concluded that legal
malpractice claims concern
12. In

re Friedman’s Inc., 385 B.R. 381, 448 (S.D. Ga. 2008),
vacated in part on other grounds, 394 B.R. 623 (S.D. Ga.
2008).
13. Villanueva

v. First Am. Title Ins. Co., 721 S.E.2d 150 (Ct.

App. Ga. 2012).
14. Villanueva

v. First Am. Title Ins. Co., 721 S.E.2d 150, 155
(Ct. App. Ga. 2012).
15. Villanueva v.

First Am. Title Ins. Co., 721 S.E.2d 150, 15455 (Ct. App. Ga. 2012).
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not personal injury but “injury to property in the form of
financial loss.”16 Accordingly, the Court of Appeals
reasoned that because a party may assign a tort claim
concerning personal property, a malpractice claim may be
assigned in situations such as that before the court.17
On March 18, 2013, the Supreme Court of Georgia
affirmed the Court of Appeal’s ruling in Villanueva,
upholding the assignment of legal malpractice claims
arising out of a closing through a lender’s subrogation
rights under its lender protection letter.18 Through its
ruling, the Supreme Court of Georgia elected to join the
minority of states by holding that legal malpractice claims
are not per se unassignable.19 In reaching its decision, the
Court found that “a legal malpractice claim may be
assignable under O.C.G.A. § 44-12-24 when it involves
injury to property in the form of financial loss and is not
based on fraud or does not involve a personal
16 . Villanueva

v. First Am. Title Ins. Co., 721 S.E.2d 150, 155
(Ct. App. Ga. 2012) (citing O.C.G.A. § 44-12-24) (internal
citations omitted). At the time, O.C.G.A. § 44-12-24 state that
“[e]xcept for those situations governed by Code Sections 11-2210 and 11-9-406,
a right of action is assignable if it involves, directly or
indirectly, a right of property.
A ight of action for personal torts or for injuries arising from
fraud to the assignor may not
be assigned.”
Villanueva v. First Am. Title Ins. Co., 721 S.E.2d 150, 155
(Ct. App. Ga. 2012).
17.

Villanueva v. First Am. Title Ins.Co., 740 S.E.2d 108, 109
(Ga. 2013).
18.

Villanueva v. First Am. Title Ins. Co., 740 S.E.2d 108, 110
(Ga. 2013).
19.
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tort.”20 Thus, the nature of the injury alleged, specifically
whether it is a property damage claim or a personal injury
claim, now dictates whether the legal malpractice claim is
assignable, not the unique personal services nature of the
attorney-client relationship.
Shortly after the Supreme Court of Georgia’s ruling in
Villanueva, the Georgia Legislature amended O.C.G.A. §
44-12-24 to prohibit the assignment of legal malpractice
claims.21
*

*

*

*

Chapter 5

Structuring a Law Firm
Under Georgia Law
INTRODUCTION
5-1
The first advice any attorney typically gives a client
Villanueva v. First Am. Title Ins. Co., 740 S.E.2d 108,
109 (Ga. 2013). The Court distinguished between property
damage claims and personal injury claims, stating that
“unassignable claims for legal malpractice are only those that
seek recompense for ‘personal torts.’” It explained that in the
legal malpractice context, personal tort actions are those that
seek recovery for “injuries done to the person” such as “physical
and bodily injury, injury to the reputation, false imprisonment,
malicious arrest, and injury to one’s health in contrast to injury
done to the person’s property.”
20.

21.

Georgia House Bill 359.

ICLE at Sea: Mediterranean
147 of 310

starting a new business is to incorporate or otherwise
formally organize the business. The same is true for law
firms, because once a law firm is organized, the exposure
of innocent partners is substantially reduced. Any recovery
against the law firm would be limited to the assets of the
law firm and not to the personal or individual assets of any
innocent partner (except for those law firms organized as
general partnerships).
There are various options under Georgia law for
structuring a law firm partnership, including as a
professional association, traditional general partnership,
or a limited liability partnership. Few law firms, however,
take full advantage of the protections available to them,
and many fail to organize their partnerships to best protect
the partnership’s and their individual partners’ assets and
management. Unfortunately, by the time a problem arises,
it may be too late to take corrective action. Accordingly, it
is important that each law firm understands not only
which arrangement is most suitable for its specific needs,
but also the various pitfalls common to the maintenance of
law firm partnerships, as discussed herein.22 Furthermore,
it also is important that when a partnership is dissolved,
the dissolving partners uphold their fiduciary duties to act
in good faith.23
22.

This chapter does not address any tax advantages or
disadvantages associated with the structuring of a law firm. This
chapter merely addresses other potential liability created by law
firm structure. In many instances, there are tax implications
related to firm organization that should also be considered
when deciding upon an appropriate structure for a law firm.
Jordan v. Moses, 727 S.E.2d 460, 464 (Ga. 2012), rev’g 714
S.E.2d 262 (Ga. Ct. App. 2011). In accordance with the Supreme
Court of Georgia’s ruling, the Court of Appeals of Georgia
recently vacated in part and affirmed in part its 2011
23.
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GENERAL PARTNERSHIPS
5-2
Traditionally, many Georgia law firms organized
themselves as general partnerships. Georgia law is not
kind to general partnerships. Indeed, general partners
may be jointly and severally liable for not only any
partnership obligations, but also any obligation of an
individual partner for actions taken while acting as a
partner.24 At Georgia law, pursuant to the Georgia
Uniform Partnership Act (“GUPA”), “all partners are
jointly and severally liable for all debts, obligations, and
liabilities of the partnership.”25 The only exception to this
general liability is if the partners instead have elected a
limited liability partnership, as discussed below.
In a general partnership, a partner may bind the
partnership through her or his own actions taken on
behalf of the partnership, even where the partner had no
authority to act for the partnership in the particular
matter, if the person with whom the partner was dealing
had no knowledge of the fact that the partner lacked
authority to act or bind.26 Accordingly, partners in a
general partnership may be individually liable for debts or
liabilities that they had no intention of undertaking. A
partnership itself may also be liable for the wrongful acts
or omissions of a partner acting in the ordinary course of
business or with the authority of
ruling in this matter in Moses v. Jordon, 738 S.E.2d 297 (Ga. Ct.
App. 2013).
24.

For more on vicarious liability issues related to law firm
structure, see Chapter 3: Liability for or in Conjunction with the
Conduct of Others.
25.

O.C.G.A. § 14-8-15(a).

26.

O.C.G.A. § 14-8-9.
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her or his copartners.27
The power to dissolve a partnership always must be
exercised in good faith.28 Where a partner does not act in
good faith in dissolving a partnership, that act may give
rise to a tort of wrongful dissolution.29 However, as the
Supreme Court of Georgia recently reiterated, the tort of
wrongful dissolution of a partnership does not require an
attempt to appropriate the “new prosperity” of the
partnership.30
*
*
*
*
Chapter 7

27.

O.C.G.A. § 14-8-13.

28. Jordan v. Moses, 727 S.E.2d 460, 464 (Ga. 2012),
vacated by in part, clarified by No. A11A0218, 2013 Ga. App.
LEXIS 52 (Ga. Ct. App. Feb. 7, 2013).
29.

O.C.G.A. § 14-8-38.

Jordan v. Moses, 727 S.E.2d 460, 464 (Ga. 2012), rev’g 714
S.E.2d 262 (Ga. App. 2011). In accordance with the Supreme
Court of Georgia’s ruling, the Court of Appeals of Georgia
recently vacated in part and affirmed in part its 2011 ruling in
this matter in Moses v. Jordon, 738 S.E.2d 297 (Ga. Ct. App.
2013). Furthermore, the issue of what happens to on- going
work upon dissolution of a partnership currently is receiving a
good deal of attention in the legal community. In addressing this
issue, the California Court of Appeals has held that the fees from
the unfinished business that began prior to dissolution belong
to the dissolved partnership, not the new firm. Jewel v. Boxer,
156 Ca. App. 3d 171 (Cal. Ct. App. 1984).
30.
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Identifying & Resolving -Conflicts of Interest
OVERVIEW OF CONFLICTS OF
INTEREST
The attorney-client relationship evolves from the idea
that the attorney is a neutral, disinterested party who can
thoroughly and zealously advocate on behalf of one client.
Indeed, the attorney must be impartial such that her or his
own personal interests are subordinate to those of the
client.31 Thus, when issues arise related to multiple or
successive representations, they call into question the
attorney’s thoroughness and impartiality. In addition,
when an attorney’s own interests conflict with those of the
client, they threaten the attorney’s duty of loyalty, the most
basic of an attorney’s duties to the client.32 Therefore, any
potential conflict of interest must be detected, timely
evaluated, and properly handled early to avoid potential
malpractice liability. This chapter will address the issues
inherent in multiple representation, successive
representation, and other areas that may lead to conflicts.
7-1

THE INTERSECTION OF ETHICS
AND MALPRACTICE
Although ethical rules are not substantive law, the Rules
of Professional Conduct are relevant both to an attorney’s
obligations regarding conflicts of interest and to a court’s
analysis of those obligations. Indeed, violations of the
disciplinary rules may result in
7-2

31. Tante

v. Herring, 439 S.E.2d 5 (Ga. Ct. App. 1993), aff’d
in part, rev’d in part, 264 Ga. 694, 453 S.E.2d 686 (1994).
32. Fogarty v. State, 513 S.E.2d 493 (Ga. 1999), cert. denied,
528 U.S. 852, 120 S. Ct. 131 (1999).
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malpractice liability for the attorney in question just as a
violation of a statute would. In Georgia, violations of the
ethical rules are not sufficient on their own to support a
finding of legal malpractice,33 but may be admissible to
establish violations of the standard of due care where the
ethical rule was designed for the protection of a person in
the position of the injured party, such as in proving a
conflict of interest.34 Accordingly, to avoid malpractice
issues, Georgia practitioners should be aware of the
restrictions contained in the Rules of Professional
Conduct. These issues can be quite complicated and are a
constant subject of debate in the legal community. Indeed,
the ABA Commission on Ethics 20/20 considered
proposals from practitioners requesting a “separate
regulatory regime that would address the concerns of large
law firms about such issues as conflicts of interest, liability
and lawyer mobility.”35 This chapter details several areas
in which conflicts of interests may arise.
7-3

MULTIPLE REPRESENTATION

7-3:1 Conflict Creates Breach of Duty of Loyalty
Conflicts of interest most frequently arise in the
Davis v. Findley, 422 S.E.2d 859 (Ga. 1992), vacated in
part, 429 S.E.2d 174 (Ga. Ct. App. 1993).
33.

Allen v. Lefkoff, Duncan, Grimes & Dermer, P.C., 453
S.E.2d 719 (Ga. 1995).
34.

35. See

Ethics 20/20 Pitch: Law Firms That Serve ‘Sophisticated’
Clients Need Own Regulatory System, ABA Law Journal,
(Apr.
16,
2011)
available
at:
http://www.abajournal.com/news/article/ethics_20_20_pitch
_law_firms_that_serve_sophisticated_clients_need_own_regu
.
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representation of multiple clients, where the interests of
two current, former, or potential clients are in conflict.
There are two ways a multiple representation problem
may present itself: (1) the new representation may involve
more than one client or (2) a law firm may already be
representing an existing client in the same or a
substantially related matter. In either situation, the
attorney or firm must determine whether there are any
potential conflicts of interest in undertaking the
representation.
As discussed herein, the case law and ethical rules
addressing multiple representation frequently hold
lawyers accountable for errors relating to such conflicts.
A conflict stemming from multiple representation is a
breach of the duty of loyalty from an attorney to client,
the “most basic” of an attorney’s duties.36 Indeed,
“[l]oyalty is an essential element in the lawyer’s
relationship to
a client.”37
7-3 :2

Multiple Representation in General
Rule 1.7 of the Georgia Rules of Professional Conduct
applies to potential multiple representation situations:
(a) A lawyer shall not represent or continue to
represent a client if there is a significant risk
that the lawyer’s own interests or the
lawyer’s duties to another client, a former
client, or a third person will materially and
adversely affect the representation of the
client, except as permitted in (b).
(b) If client consent is permissible a lawyer
36. Fogarty
37. Ga.

v. State, 513 S.E.2d 493 (Ga. 1999).

R. Prof’l Conduct 1.7, cmt. [1].
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may represent a client notwithstanding a
significant risk of material and adverse
effect if each affected or former client
consents, preferably in writing, to the
representation after:
(1) consultation with the lawyer,
(2)
having received in writing reasonable and
adequate information about the material
risks of the representation, and
(3)
having been given the opportunity to
consult with independent counsel.
(c) Client consent is not permissible if the
representation:
(1) is prohibited by law or these rules;
(2)
includes the assertion of a claim by one
client against another client represented by
the lawyer in the same or substantially
related proceeding; or
(3)
involves circumstances rendering it
reasonably unlikely that the lawyer will be
able to provide adequate representation to
one or more of the affected clients.
The maximum penalty for a violation of this
Rule is disbarment.
7-3:3

Application of Rule 1.7 in Georgia

7-3:3.1 Introduction
As discussed herein, under Georgia law there is a
difference between conflicts caused by direct adversity
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(which are not waivable) and conflicts caused by potential
adversity (which are waivable). Direct conflicts are not
waivable such that the attorney must not accept the
representation or must terminate the representation.
However, potential conflicts are governed by Rule 1.7(b)
and allow for attorneys to continue representations upon
informed client consent. The complicated requirements of
Rule 1.7 can be broken down into four digestible inquiries.
In determining the attorney’s obligations and whether a
multiple representation issue exists, the attorney should
examine these four issues.
7-3:3.2 Will the Representation Adversely Affect
Another Client?
The provisions of Rule 1.7 were designed to protect
against the potential of inadequate representation that
could occur on a split of an attorney’s loyalties.38 Thus, per
Rule 1.7(a), when confronted with the issue of multiple
representation, an attorney must first determine whether
he or she can represent each of the multiple clients. To
reach that conclusion, the attorney must ask whether the
simultaneous representation of another client will likely
adversely affect her or his independent professional
judgment on behalf of a client. Translated, the attorney
should determine whether there are things that the
attorney would do differently if he or she represented only
one client as opposed to multiple clients.
If the answer to that inquiry is “no,” the attorney may
accept the representation and no further inquiry is
necessary. The restrictions of Rule 1.7(a) apply “only when
the representation of one client would be directly adverse
to another.”39 Thus, “[a]s a general proposition,
38. In

re Friedman’s, 385 B.R. 381 (S.D. Ga. 2008).

39 . Ga.

R. Prof’l Conduct 1.7, cmt. [3].
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loyalty to a client prohibits undertaking representation
directly adverse to that client without that client’s
consent.”40 However, an attorney representing clients with
generally adverse interests, such as competing economic
or business interests (but not directly adverse legal
interests), does not need consent of the respective clients
to pursue the representations.41 Indeed, if there is no risk
of an adverse impact on other clients, no conflict exists.
However, the answer to this question must be “obvious.”42
If the answer to the inquiry is “yes,” and there is a
significant risk that the lawyer’s own interests or duties to
another client will materially and adversely affect the
client, the attorney must proceed to the second inquiry.
7-3:3.3 Is the Conflict Waivable?
As discussed above, if the conflict is direct, it cannot be
waived through informed client consent. Rule 1.7(c),
quoted above, details the circumstances under which a
conflict is not waivable. Contrary to the understanding of
some attorneys, there are some conflicts that are not
waivable and to which a client cannot validly consent. One
obvious example is that an attorney may not represent
adverse parties in the same action, even if the parties
consent. An exception to this rule comes when an
40. Ga.

R. Prof’l Conduct 1.7, cmt. [3].

Ga. R. Prof’l Conduct 1.7, cmt. [3]; see also Anderson v.
Jones, 745 S.E.2d 787, 792 (Ga. Ct. App. 2013) (explaining that
evidence of a conflict of must be based on more than
speculation, which does not trump direct testimony to the
contrary).
41.

42. Worldspan, L.P. v. Sabre Grp. Holdings, Inc., 5 F. Supp. 2d
1356, 1358 (N.D. Ga. 1998).
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attorney represents both a company and that company’s
bankruptcy estate. In such a situation, there is no conflict
at all. In Thornton v. Mankovitch,43 the court examined
whether an attorney was conflicted out of representing the
bankruptcy estate of the company he had once
represented. The court concluded that there was no
conflict of interest because, for all intents and purposes,
the original company became “defunct” upon bankruptcy
and therefore “no longer had a cognizable interest in the
settlement or outcome of the [potentially conflicted]
litigation.”44 Thus, the representation was proper. If the
conflict cannot be waived, the inquiry ends because the
attorney may not continue the representation.
7-3:3.4
Has the Attorney Fully Advised the Clients
of the Risks Related to the Conflict?
Rule 1.7(b) governs waivable conflicts. That portion of
the rule is permissive, using the phrase “may represent.” It
allows representation to continue where the attorney has
fully disclosed the existence and risks of a conflict and
obtained informed client consent, as discussed below.
Indeed, once an attorney determines that the conflict is
not a direct conflict, he or she must then focus on the
requirements of Rule 1.7 relating to client consent. Thus,
if the conflict is not a direct conflict and may be waived,
the attorney must consider the third level of inquiry: has
the attorney fully disclosed the possible effect of such
representation on the exercise of her or his independent
professional judgment on behalf
43. Thornton

v. Mankovitch, 626 S.E.2d 189 (Ga. Ct. App.

2006).
44. Thornton

App. 2006).

v. Mankovitch, 626 S.E.2d 189, 191 (Ga. Ct.
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of each client?
As Rule 1.7 describes, an attorney seeking consent must
provide in writing an analysis of the risks that may arise
from the attorney continuing the representation. The
written explanation always should include the
implications of the multiple representation, placing
emphasis on the specific risks and advantages that may be
involved. At a minimum, this requires the attorney to
disclose the types of things that the attorney would do
differently or would possibly do differently if the attorney
represented only one of the clients instead of both clients.
This should specifically include a discussion of the
advantages and disadvantages of separate attorneys for
each client as opposed to a single attorney for both clients.
Finally, the disclosure should note that the attorney is not
representing the individual clients regarding each other.
For the purposes of this inquiry, it is not sufficient to
simply advise clients that the attorney foresees no conflict
of interests and then ask the clients to consent to the
multiple representation.
Courts consider these requirements very seriously.
Indeed, Georgia courts have upheld punitive damages in
legal malpractice cases where the attorney had
impermissible conflicts of interest.45 An attorney in the
firm, other than the one involved in the multiple
representation, should review the written disclosure that
is provided to the client. Clients should also be advised to
obtain independent counsel for this narrow issue if
necessary.

See Read v. Benedict, 406 S.E.2d 488, 491 (Ga. Ct. App.
1991) (affirming award of punitive damages based on attorney’s
conflicts of interest). For more on punitive damages, see
Chapter 1: Legal Elements of a Claim.
45.
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7-3:3.5
Has the Client Adequately
Consented to the
Representation?
Assuming full disclosure, the final
requirement for a multiple representation is
consent to the representation. Although the
rule is permissive in stating that client consent
should be obtained “preferably in writing,” the
prudent attorney always will secure client
consent in writing to preserve the attorney’s
and the client’s interests. This consent, or
waiver, may be set forth in the engagement
letter to be signed by the client or in a separate
conflict waiver letter signed by the client.46
Additionally, if a “material change” occurs in
the circumstances that were the basis for the
client’s informed consent to a conflict, the
attorney
must
present
those
new
circumstances to the client and obtain new
informed consent.47

more information regarding engagement letters, see
Chapter 6: Internal Audit.
46. For

47. In

re Friedman’s, Inc., 385 B.R. 381 (S.D. Ga. 2008).
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Meditation and the Zen Lawyer:
Professionalism
ICLE AT SEA
October 6-15, 2018
Karen Hindson

Issues of professionalism arise when a
particular course of conduct is not
governed by ethical standards or by the
answer to the question “What is in the
best interest of my client?” *
*State Bar Professionalism CLE Programming information

1

ICLE at Sea: Mediterranean
161 of 310

9/19/18

Professionalism considerations arise
when there are conflicts between:
• the duty to the client
• sense of fairness to others
• responsibility to the court and
to the public

If the ethical rules apply, the solution is
mandatory. It’s not a professionalism
issue.
Guidance on professionalism issues:
• A Lawyer’s Creed
• Aspirational Statement on Professionalism
adopted by the Commission

2
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Entered by Order of Supreme
Court of Georgia, October 9,
1992, nunc pro tunc July 3, 1990;
Part IX of the Rules and
Regulations of the State Bar of
Georgia, as amended September
10, 2003 and April 26, 2013
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Hypothetical 1 – Legal Fees
You have just completed a complicated financial agreement and billed
Client A $10,000. Two months later, Client B comes into your office
with the exact same problem. It takes you only one hour to change the
names, dates, etc. of the earlier agreement. You send the new
agreement to Client B who is very pleased with the quality of the
product and the speed with which you got it to the client. Both were
sizable, important deals. How much do you bill Client B?
• The straight hourly rate (i.e., $300)?
• $5,000?
• $10,000?

Hypothetical 2 – Stonewalling
During a judicial chambers conference with the judge on a discovery
dispute, a partner has just asserted that a properly-discoverable
document requested by the other side cannot be located. The
associate, aware that the document is in the partner’s briefcase,
whispers in the partner’s ear that the document is present and
available. The partner remains silent. What does the associate do?

4
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Hypothetical 3 – The Delegating Partner
On her way out the door to the Masters, a partner tells you to research
a matter for an important client, not to spend more than two hours on
it, and to have a memo on her desk tomorrow morning. You are not an
expert in the area and really do not know where to begin. Do you tell
the partner you cannot do it under those criteria? Do you accept the
assignment but spend as much time as necessary to get it done? If so,
how would you bill it?

Hypothetical 4 – The Morning Lawyer
You are negotiating a complicated deal with a lawyer who is brilliant
and focused in the morning and ignorant and disorganized in the
afternoon. At lunch one day he consumes four martinis and you
immediately understand the problem. Yet his clients seem to have no
clue as to his impairment. Would you:
• Only arrange negotiating sessions with him that begin after 2:00 pm?
• Warn him that his impairment jeopardizes his ability to represent his
client?
• Warn his client of the problem? Warn his partners?
• Contact the State Bar and file a complaint against him? Other?

5
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Hypothetical 5 – Granting Continuances
• A good friend of yours is representing the plaintiff in a case in which
you represent the defendant. He calls you and asks you to agree to a
continuance because he is overloaded with work and simply cannot
get prepared in time. Do you agree to it? Do you inform your client?
What if your client instructs you not to agree to the continuance?
• Does the reason for the request matter? What if his father died and
he must leave town? The judge will grant it anyway, right?
• What if he isn’t a friend but is the “jerk” who refused to give you a
continuance in a recent case? Does that change your answer? What
if you do not know him and don’t expect ever to litigate against him
again?

Hypothetical 6 – Confidential Information
One day you receive an email written by Plaintiff’s counsel in a lawsuit
which you are defending. Without reading the substance of the email
you realize two things:
(a) the email lays out the plaintiff’s trial strategy; and
(b) it was emailed to you by mistake
What do you do with the email? If it is lengthy, would you read the
entire email before deciding? Would you inform your client that this
happened? Would your answer be different if attorney/client
privileged materials were inadvertently provided to you in response to
a document request?

6
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Hypothetical 7 - Eavesdropping
You are sitting in the snack bar of the courthouse waiting for the time
to report back on a case when you realize the group sitting in the next
booth is discussing the case you are litigating. Do you have an
obligation to interrupt them and tell them who you are? Do you have
an obligation to tell the attorney for the other side that you heard his
witnesses discussing the case?

Hypothetical 8 – Unethical Conduct by an
Opposing Lawyer
You are involved in a transaction during which the opposing lawyer
commits a number of breaches of the ethical standards. Do you have
an obligation to report the conduct to the State Bar? If not, what do
you do about it?

7
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Discussion of Hypotheticals:
• Do the Georgia Rules of Professional Conduct mandate a course of
action?
• If not, what are the applicable provisions of the Lawyer’s Creed and
Aspirational Statement on Professionalism?
• What, if anything, do Meditation and the Zen Lawyer have to do with
professionalism?

Yoga principles
“Yamas” –Five Moral Restraints
• Nonviolence
• Truthfulness
• Nonstealing
• Moderation
• Nonhoarding

Four Aims of Life
• Observation of spiritual
discipline
• Creation of a balanced life
• Enjoyment of the fruits of one’s
labors
• Liberation

8
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Dhyana – Effortless Attention / Meditation
“Whenever an answer, a solution, or a
creative idea is needed, stop thinking for
a moment by focusing attention on your
inner energy field. Become aware of the
stillness. When you resume thinking, it
will be fresh and creative. In any
thought activity, make it a habit to go
back and forth every few minutes or so
between thinking and an inner kind of
listening, an inner stillness. We could
say: don’t just think with your head,
think with your whole body.”
Eckhart Tolle

“Though my view is as spacious as the
sky, my actions and respect for cause
and effect are as fine as grains of flour.”
Padmasambhava
“What would you do if you weren’t
afraid?” Spencer Johnson, M.D.
“We don’t know the reasons that propel
us on a spiritual journey, but somehow
our life compels us to go. Something in
us knows that we are not just here to
toil at our work. There is a mysterious
pull to remember.” Jack Kornfield
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THE SEVEN DEADLY SINS
OF REAL ESTATE OMISSIONS©
By: Carol V. Clark
Carol Clark Law
6075 Lake Forrest Drive, Suite 200
404.250.3300 T
404.250.3306 F
carol@carolclarklaw.com

Having flown into Rome for this wonderful trip, we all can recall the rich and varied
religious history from this entire region. One of those jewels is right up there with the Ten
Commandments stemming from the Greco-Roman and other foundations of Judeo-Christian law
but is seeded in much of our literature and moral teachings: the Seven Deadly Sins. These are
supposedly the worst of the worst to keep us from progressing on our spiritual journeys.
My practice focuses on all kinds of commercial and residential real estate litigation issues.
These range from litigating major commercial foreclosures, lender liability issues, all the way to
establishing old fashioned adverse possession and prescriptive title against all the world in a quiet
title setting. For many of you, your real estate experience may be limited to renting a house or
buying or selling a house. In your practice you will inevitably find that special client who comes
to you with what they think is an “easy” real estate matter and you will be tempted to assume you
can handle it on your own. How hard could it be?
My goal today is to loosely use the Seven Deadly Sins to have some fun with those
historical prohibitions as a checklist to keep you out of temptation from getting in over your head
in responding to real estate issues and to help you help your client in solving those problems.
These seven traps can sink your client and you if not done correctly. I hope you can find at least
one “OMG” in my examples below to save you from a potential malpractice claim.
1
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I.

PRIDE.
“Know what you know, know what you don’t know, and be willing to admit both.”

Because real estate issues touch us all at one point or another, it is easy to assume, perhaps with a
bit of pride, that what you learned in law school about property is still true.

Another way of

thinking about the outer parameters of your real estate knowledge comes from my fifth-grade class
in which we were schooled on the use of the dictionary by joining the “We never guess we look it
up” Club, complete with a certificate and a nice shiny button.
Laws change, precedent evolves. Let me give you one solid example of a trap you may
not have on your radar—the statute of limitations to enforce a promissory note and security deed.
Who can tell me the statute of limitations on a promissory note and the security deed held
as collateral? I am intentionally leaving a blank here, so this will be a mnemonic device etched in
your memory.
Statute of limitations on a promissory note is ____________.
Statute of limitations on enforcement of a security deed is _________.
If you guessed that this is a trick question you are correct.
Examination of the promissory note as the underlying document is the first step. Assuming
valid parties, is the promissory note subject to the statute of limitations as a contract or as a
document under seal?
A.

Promissory note NOT under seal.

“All actions upon simple contracts in writing

shall be brought within six years after the same become due and payable. . ..”
O.C.G.A. § 9-3-24.
B.

Promissory note under seal. “Actions upon bonds or other instruments under seal
shall be brought within 20 years after the right of action has accrued. No instrument
2
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shall be considered under seal unless so recited in the body of the instrument.”
O.C.G.A § 9-3-23.
We all remember the old joke about what makes the thermos bottle the most brilliant
invention in history.

Punchline is: _________________________________(AUDIENCE in

UNISON). For those of you who have never heard it, ask your elder.
How do we know if the promissory note or security deed or other instrument is under seal
or not? At least this part of the exercise is easy: there are two requirements. Here is the two-prong
test:
(1)

The first is simplicity itself:

look at the signature line.

Do the words

“CORPORATE SEAL” or “SEAL” appear in parenthesis by or under the
signature?
(2)

The second requires you to read the document. Does the note (or other
written contract) contain a recital designating it as such in the terms of the
instrument itself?

If both elements are met, the instrument or note in our example is considered “under seal.”
An unsecured promissory note may have little or no value; the gold standard is a
properly recorded and valid security deed conveying collateral to protect the note.
The same standards apply as to the statute of limitations as an initial matter for a
security deed.
Beware of the trap door which opens and dumps you into the ocean comes if you are not
familiar with the legislative changes in 1994 and 1995 which effectively shortened the life of a
security deed. This provision is not even in the statute of limitations section, but here is the trap
set in O.C. G. A. § 44-14-80:

3
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Title to real property conveyed to secure a debt or debts shall revert to the grantor or the
grantor’s heirs, personal representatives, successors, and assigns as follows:
(1)

Title to real property conveyed to secure a debt or debts shall revert to the
grantor or his or her heirs, personal representative, successors, and assigns
at the expiration of seven years from the maturity of the debt or debts or
the maturity of the last installment thereof as stated or fixed in the
record of the conveyance. provided, however, where the parties by
affirmative statement contained in the record of conveyance intend to
establish a perpetual or indefinite security interest in the real property
conveyed to the secure a debt or debts, the title shall revert at the expiration
of the later of (A) seven years from the maturity of the debt or debts or the
maturity of the last installment thereof as stated or fixed in the record of
conveyance or, if not recorded, in the conveyance; or (B) 20 years from the
date of the conveyance as stated in the record or, if not recorded, in the
conveyance.” [emphasis added]

The statute goes on to state that absent a fixed maturity date, the reversion will be seven
years from the date of recordation or delivery if not recorded. O.C.G.A. § 44-14-80 (a) (1).
Let me give you two examples in real time of how this plays out.

We were asked by a

note and security deed holder to explore options to get a congregation either current with its
obligations or to regain the church property. The seven-year period had not been marked in any
way on the calendar by the holder. Instead, the holder of the note and security deed had coaxed
the church along for over six and a half years. We were able to jump in just in the nick of time;
maybe Divine Providence?

4
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In any event, everyone involved thought that cooperating, coaxing, coaching, “helping” the
church to meet its debt obligations was the right thing to do and it nearly cost the holder its entire
investment. In another five months, the title would have reverted to the borrower. Holder would
have left with an unsecured note for a borrower already in default.
What if your law firm is owed money and you have taken a security deed? What about
your client who is helping the brother in law on a demand note with no demand?

Because time

goes by so quickly, that seven-year period may leave your client or you with the property now
being owned free and clear of the lien of the security deed if the statute’s magic savings language
perpetuating the interest is not included.
The statute does not prescribe particular language; a common example in current security
deeds looks like this: “Grantor and Grantee herein intend by this conveyance to establish a
perpetual or indefinite security interest in the real property conveyed herein, with this statement
being made pursuant to the provisions of O.C.G.A. § 44-14-80 (a).”
The recital in the body as to the “seal” need not be elaborate; see Barnes v. Walker, 145 G.
108, 41 S.E. 243 (1902), an oldie but goodie. The words “given under the hand and seal of each
party” contained in the body of the note were held to be sufficient.
If any of you have a note secured by an aging security deed, you need to look at this issue
immediately. There is a further savings section of the statute in which the grantee can record a
renewal on the record prior to the time the title reverts which can extend the time by either another
seven years if no maturity stated (as set out in the earlier section of the statute) or for the full 20year period from the date of the conveyance.
Do not be too proud to ask for outside review if you are in doubt of the statute’s application
to your facts.

5
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II.

ENVY.
For our purposes, envy will include the wishful thinking of your client to own or attempt

to take over all or part of the neighbor’s property by prescriptive title.
“Adverse possession” rings a bell from your property class, but are you giving your client
sufficient accurate information to either whet his or her appetite for the grand plan of expansion or
to explain the expensive fight ahead?
“O.C.G.A. § 44-5-161. Adverse possession; effect of permissive possession.
A.

In order for possession to be the foundation of prescriptive title, it:
(1)

Must be in the right of the possessor and not of another;

(2)

Must not have originated in fraud except as provided in Code
Section 44-5-162;

(3)

Must be public, continuous, exclusive, uninterrupted, and
peaceable; and

(4)
B.

Must be accompanied by a claim of right.

Permissive possession cannot be the foundation of a prescription until an
adverse claim and actual notice to the other party….”

A common error is to assume that the title prescriptive period is 20 years when it is only
seven, if there is a writing purporting to convey title. For example, perhaps there was in fact a
quitclaim deed or a warranty deed, but that instrument is defective in some manner. The deed may
be no good, but the writing purporting to convey title together with all the other elements required
may be sufficient for the title to be insurable as marketable title. Start with the date of the title and
the validity of the deed of conveyance.

6
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A critical evaluative question to your prospective client is whether at any time the client
has either given or been given permission for the use, known about any dispute a acquiesced in the
overhanging gutter, cement driveway or other encroachment and done nothing.

Adverse or

prescriptive title can never lead to a claim of adverse possession: the claim is not “adverse!”
Equally important for timing purposes is the ability of a client to put the other party on
notice of the claim.

For example, suppose you notice that your neighbor’s flower bed is

encroaching on the property as you can plainly see from the stakes, and the neighbor is investing
in all manner of expensive dahlias or rare hybrids. The proper thing to do is to notify the neighbor
of the encroachment and offer permission and a written deadline for them to relocate the flower
bed. Advise that if they fail to do so it is client’s property or consider giving a license for current
permission for the flower bed to stay with a proviso that it can be removed upon written notice at
any time or if not removed, destroyed. Notice of ownership and possession in writing with proof
of delivery is paramount.
To establish adverse possession there must be conduct of possession in a manner “so
notorious as to attract the attention of every adverse claimant, and so exclusive as to prevent actual
occupation by another.” Church of the Nativity, Inc. v. Whitener, 249 Ga. App. 45, 547 S.E.2d
587 (2001); reconsideration denied.
An occasional cutting of timber is not sufficient to establish all the element of prescriptive
title. Shahan v. Watkins, 194 Ga. 164, 21 S.E.2d 58 (1942). On the other hand, a claimant need
not actually live on the property; he must exercise dominion over it. Raising cattle, fencing the
pasture, digging a well, and clearing over seven acres of land were sufficient. DeFoor v. DeFoor,
290 Ga. 540, 722 S.E.2d 697 (2012); reconsideration denied.
“Good fences make good neighbors.” Who said it? ________________

7
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III.

GLUTTONY.
Our thinking on “Gluttony” will focus on the taking of excess property in foreclosure and

the pitfalls in which the desire to obtain the property overcomes the statutory process and results
in a wrongful foreclosure.
Pigs get fed, hogs get slaughtered. If you are asked to foreclose a property, the first thing
to do is to run a title search. Some firms go back only to the vesting deed, but I suggest the fiftyyear gold standard. Foreclosing on property that was not conveyed in the security deed can result
in a wrongful foreclosure.
Overzealous lenders, both institutional and individual, can be so anxious to take over a
property with equity in it that they become blind to the errors right before them. Wrongful
foreclosure is a tort in this state. Let’s look at two examples:
A.

McGinnis v. American Home Mortgage Servicing, Inc., 240 F. Supp. 3d 1337
(2017).

Borrower owned seven residential rental properties serviced by American Home. Borrower
Jane McGinnis claimed wrongful foreclosure, conversion, interference with property and
intentional infliction of emotional distress against Homeward Residential, Inc, the servicer of
seven properties she owned.
The jury found that Homeward’s conduct was sufficiently reprehensible as to its conduct
and awarded $3 million in punitive damages which was reduced by the District Court to $250,000
but reinstated and remanded by the Court of Appeals.
The District Court on further review determined that the award was proper: $6000 for
economic injury, $500,000 for emotional distress and $3,000,000 for punitive damages.

The

Court found “a high degree of reprehensibility in Homeward’s conduct…..[with] ample evidence

8
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presented to show that Homeward was aware of both McGinnis’’ financial vulnerability and her
good-faith efforts to notify Homeward of its error in calculating the amount owed. Homeward
nonetheless bullied and harassed McGinnis to pay greater amount and flatly maintained that she
was required to pay “any amount” it demanded, regardless of whether it was reasonable or in error.
When McGinnis refused to pay the disputed amounts, Homeward proceeded with foreclosure in a
short amount of time; and as a result of Homeward’s repeated refusal to concede its error,
McGinnis suffered not only an economic injury but also physical and emotional harm.
Homeward’s action in this context were reprehensible and warrant a substantial penalty beyond
the award of compensatory damages.”
B.

Elliott v. Specialized Loan Servicing LLC, 2017 WL 3327087 (N.D. Ga.).

Borrower Elliott had a loan history of becoming delinquent then catching up the payments
while Chase was servicing her loan. Chase affirmatively worked with her and never sought
foreclosure or acceleration. She fell behind again in later 2012 or early 2013 and this time Chase
sent an “Acceleration warning (Notice of Intent to Foreclosure) on January 10, 2013 to which Ms.
Elliott responded with payment of $1100, accepted by Chase. She paid another $1100 in February,
but Chase sent a second letter after it accepted the second payment. Elliott paid another $400 on
February 25, 2013 which Chase also accepted and deposited. Chase then sent a third letter stating
it could accelerate the maturity but did not say it would.
On May 30, 2013, Elliott paid $4000 which she says was more than enough to reinstate the
loan, and the payment was made more than five days before the scheduled foreclosure sale.
On June 5, 2013, Chase returned the check as insufficient, and was separately told by a
representative it was being returned because it was not certified. In any event, Elliott spoke with
a Chase representative and advised them she had the funds to reinstate if she could find out the

9
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amount; she told Chase she was “getting the runaround, she was trying to get it caught up and she
has the money to do so.”
Chase assigned the loan to SLS on June 29, 2013 who foreclosed on September 3. Only
$40,586.38 was owed and the fair market value was $145,000.
On the day following the sale, SLS sent a letter to Elliott that she could get help making
mortgage payments through a loss mitigation program. But Elliott had no idea the house had been
foreclosed until she received a demand for possession. She demonstrated she could have obtained
financing to pay off the loan or reinstated it under the terms of the security deed. SLS went forward
with the dispossessory.
She sued to set aside the sale in Cherokee County, then filed a renewal in Gwinnett with
an amended complaint. SLS removed the case to federal court for diversity and moved to dismiss.
While there twelve counts to the complaint, the Magistrate Judge determined that the claim for
wrongful foreclosure, breach of contract, breach of implied duty of good faith and fair dealing,
intentional inflection of emotional distress, conversion, punitive damages and attorney’s fees could
go forward. Other claims were dismissed without prejudice.
Elliott demonstrated a plausible claim that she did not receive proper statutory notice of
the foreclosure and she had offered to cure the default and therefore had tendered. The wrongful
foreclosure and other actions were remanded to proceed to trial.
IV.

LUST.
I know you are wondering how lust plays into real estate, but how many of you practice

family law? Real estate may become the punishment for a straying spouse or the focal point of
the family law dispute. If you are representing a spouse in a divorce involving real property, the
traps multiply like Whack A Mole holes.

10
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A common error in assisting a friend or even a client with a contract, even a pre-printed
one, is an inaccurate, incomplete, or otherwise vague legal description. The lack of a proper legal
description renders the contract unenforceable.
Especially as husbands and wives try DIY deeds and contracts, a missing legal description
no matter how well intended is worthless if one party elects not to close, wakes up and hires
excellent legal counsel or otherwise just changes his or her mind.
I have frequently taught the importance of good legal descriptions in three-hour seminars.
For today’s purposes of identifying real estate sins and traps for the unwary, start with the premise
of what a good legal description must contain and what the cases say about how to assess a
defective legal description.
To satisfy the Statute of Frauds in Georgia, a contract for the sale or purchase of lands must
be in writing. O.C.G.A. § 13-5-30 (4). To be valid the description must be sufficiently certain to
identify the property conveyed. Courts looking at the standard, generally in a specific performance
context, have stated that “the contract must be clear, definite and so precise that neither party could
reasonably misunderstand it.” Firstline Corp v. Valdosta-Lowndes Co. Indus. Auth., 236 Ga.App.
432, 434; 511 S.E. 2d 538 (1999); Smith v. Ga. Ind. Realty Co., 215 Ga. 431, 432, 111 S.E.2d 37
(1959). That test applies to all the elements of a contract, including the description. Stated in the
negative, “the description of the land in a deed must be sufficiently certain to effect means of
identification. A deed lacking in such certainty of description standing alone is inoperative either
as a conveyance of title or as color of title.” Allen v. Smith, 169 Ga. 395, 150 S.E. 584 (1929);
Donaldson v. Nichols, 223 Ga. 206, 207, 154 S.E.2d 201 (1967).
The test for a contract description must meet the test for a description in a deed. The rule
of the requisite definiteness of the description of land in a deed applies equally in a contract for
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the purchase of land. Blumberg v. Nathan, 199 Ga. 64, 65, 8 S.E.2d 374 (1940). The description
in a decree of specific performance must be as definite as that required for a deed because the
decree operates as a deed. O.C. G. A. § 9-11-70; Plantation Land Co. v. Bradshaw, 232 Ga. 435,
438, 207 S.E.2d 49 (1974).
How do you know whether the description under consideration can be enforced? The
number of cases on the topic indicates that only a court can say for sure. To test the language
yourself, can you make an argument that the language is not clear to affect a means of
identification?
Fortunately, the courts do not require perfection in the legal description if there is a “key”
present. A key can save an otherwise invalid description. What is a key? A key is a reference to
an extrinsic source of identification, such as a deed book and page number. First, look within the
four corners of the documents to see if the description is certain as to identification. Second, look
to the presence of a key. “Furnishing a key refers to a state of facts or circumstances existing at
the time the contract is executed and not to what may be the future intention of the vendor and
vendee. In so far as the identity of the land attempted to be conveyed is concerned, the key must
be in the document itself and lead to the establishment and location of boundaries as of the time
of the execution of the contract.” McCumbers v. Trans-Columbia, Inc., 172 Ga. App. 275, 277,
322 S.E.2d 516 (1984); cert. denied.
The legal description or “key” must be in the contract or deed or other location of the legal
description at the time of execution. The absence of a legal description at the time of execution of
the contract or deed is fatal unless the four corners provide a “key” to identify the property by
extrinsic evidence. A verbal explanation, or parol evidence, is not generally enough. “There is a
marked distinction between explaining an ambiguous description by parol evidence, and admitting
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parol evidence to supply a description.” Plantation Land Co. v. Bradshaw, 232 Ga. 435, 438, 207
S.E.2d 49 (1974).
V.

ANGER.
Estate squabbles and the permanent rifts engendered often center on who gets the dirt.

Even judges are not immune from errors in the legal description, resulting in unenforceable orders.
Take a look at the family feud between a mother and son and the resulting order. Mother and son
fought over “The Farm” and eventually reached a consent order. The 1998 consent order required
the mother to turn over to son her assets including “The Farm,” described as “property in South
Fulton County on Gullat Road, consisting of approximately twenty-five acres.” No mailing or
other address was included. In that case, even the Court’s own Oder was inadequate. There was
no key. Carden v. Carden, 276 Ga.App. 43, 622 S.E.2d 389 (2005).
AEven this vague description might suffice however, if the consent order provides a key
referred to competent extrinsic evidence so that the property=s >precise location is capable of
ascertainment and its identify can thus be established.= (Punctuation omitted.) Markowski v.
Waldrop, Bulloch South, supra.”
AAs the record contains no document from which the property description can be
ascertained, and the consent order neither incorporates nor references such document, or provides
such key, the consent order does not satisfy the requirements of the statute of frauds and cannot
support a contempt finding based on such order.” Carden at 47-48.
VI.

GREED.
In a hotly contested negotiation to buy or sell property, each side can sometimes get caught

up in the gamesmanship of the moment and overreach. A particular concern to consider is a seller

13

ICLE at Sea: Mediterranean
196 of 310

who wants to maximize his or her net profit (and who doesn’t?) to the point of skimping on
information or conveniently not recalling various problems and prior repairs to the property.
How far back must a disclosure relate to in time? What about elderly sellers who simply
cannot remember all of the issues or repair made to a home they have lived in for decades? The
case law helps answer these questions.
If a seller of real estate knows of a defect in the property of which the purchaser is ignorant,
and which would likely influence the purchase decision, the seller has a duty to disclose his
knowledge to the purchaser. Where a buyer seeks to recover from a seller who has passively
concealed a defect, the buyer must prove that the vendor’s concealment of the defect was an act of
fraud and deceit, including evidence that the defect could not have been discovered by the buyer
by the exercise of due diligence and that the seller or agent was aware of the problems and did not
disclose them. Jegadeesh v. Ryan, 293 Ga. App. 341, 344, 667 S.E.2d 105, 108 (2008).
Jegadeesh involved allegations that the seller concealed water leakage problems and an
unpermitted septic system. The Court of Appeals affirmed a directed verdict and judgment in
favor of the sellers on the basis that the sellers represented that they “did not know” whether the
house had water problems at the time they signed the disclosure statement, and that the buyers’
own inspector had uncovered evidence of significant water intrusion before the closing.
Must a seller disclose every tiny repair made to the property? Must every repair be
disclosed if the defect in question has been corrected? The answer to this question is no.
The law does not require sellers to disclose every past repair made to their homes; rather,
they must inform potential buyers of current defects of which they are aware. . . . Ainsworth v.
Perreault, 254 Ga. App. 470, 475, 563 S.E.2d 135, 140 (2002) (emphasis added). In Ainsworth,
the purchasers alleged fraud and breach of contract based upon the sellers’ failure to disclose
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repairs they had made to a swimming pool some seven-years before the sale.

The Court of

Appeals held that “because the record shows that there was no defect known to the sellers at the
time of the alleged concealment, the trial court properly granted summary judgment on the fraud
claim.” Ainsworth, 254 Ga. App. at 475, 563 S.E.2d at 140.
Caveat emptor applies to protect the mass of homeowners who, without being
culpable of any fraud or deception or even “passive concealment” might
nevertheless find themselves, and the housing market, vexed to economic death by
lawsuits by every purchaser of a house who discovers a defect which he believes
the previous homeowner should have discovered and revealed. There is probably
no such thing as a perfect house [and] to hold the homeowner liable for any
such defect would be to hold all homeowners liable for every flaw and defect,
when in fact the purchaser knows or is placed upon reasonable notice that the
house is not new and, almost certainly, not perfect. Cendant Mobility Financial
Corp. v. Asuamah, 285 Ga. 818, 821, 684 S.E.2d 617, 620 (2009) (emphasis added).
In Cendant Mobility, a town home purchaser alleged negligence on the part of the
seller with regard to repairs that had been done to the home. The Georgia Supreme
Court held that the “negligent construction” defect to caveat emptor exempts from
the defense of caveat emptor only a negligence claim by a homeowner seeking
recovery against the builder/seller of the home for latent construction defects about
which the purchaser/homeowner did not know and in the exercise of ordinary care
would not have discovered, which defects either were known to the builder/seller
or in the exercise of ordinary care would have been discovered by the builder/seller.
Because Cendant was not the builder/seller of the townhome purchased by
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Asuamah, summary judgment should have been granted to Cendant. Cendant
Mobility, 285 Ga. at 821-22, 684 S.E.2d at 620-21.
While Georgia law does not require the disclosure of every repair that has been made to
the property, the safest course of action is to disclose everything that the seller can remember. This
is another reason for you as attorney to walk the seller through the disclosures with great care in
filling them out, and to plumb his or her memory as you go.

There can never be “too much”

disclosure.
VII.

SLOTH.
Procrastination should be the middle name for many lawyers; but clients are guilty of this

“sloth” or laziness as well. One particular trap for the unwary can result in great embarrassment
for you or your client if this simple step buried in the contract code is not followed. It’s a mouthful:
mutual temporary departure from contract.
“Where parties, during the execution of a contact, depart from its terms and pay or receive
money under such departure, before either can recover for failure to pursue the letter of the
agreement, reasonable notice must be given to the other of intention to rely on the exact terms of
the agreement. The contract will be suspended by the departure until such notice.” O.C.G.A. §
13-4-4.
Examples of the importance of this statute’s application include mundane issues like failure
to timely collect rent, extra utility charges, insurance, taxes or other items under the lease that may
have slipped by. They can also include the acceptance by a lender or other creditor of erratic
payments and can be the foundation of a wrongful foreclosure action if this statute’s requirements
are not timely met.

16

ICLE at Sea: Mediterranean
199 of 310

A few tricks can help you apply the statute. First, the notice does not have to be in writing.
However, there would obviously be a ridiculous battle of the selective memories if not. I
recommend the notice be given in writing always.
Second, if the underlying note, contract, deed, or other instrument specifies a particular
method of notice or person or persons who should also receive notice, err on the side of “no such
thing as too much notice.” Send the notice as specified and also by email, overnight statutory
delivery with signature required, and regular mail. Certified mail may not be as useful unless it is
required by the terms, but if you have the time to send it, by all means do that as well. Certified
mail at present seems to be taking longer than ever before. The advantage of certified mail,
however, is that it is presumed received if an attempt is made to deliver it and the recipient fails to
pick it up.
Third, you will see that the statute has no requisite time period to wait after notice but
before action. In theory, notice could be hand-delivered, and the action pursued shortly thereafter.
The issue would then be what constitutes “reasonable notice” within the meaning of the statute.
This term will obviously depend to some degree on the nature of the conduct from which a
departure has been made. Imagine that you are explaining to a jury why you allowed the passage
or lack of passage of time between the notice and the action and you can get a common-sense
approach to the proper time.
For example, if the rent has been paid every other month but is due on the first, a simple
notice that the landlord intends to rely on the exact terms of the lease agreement and no further
late rent will be accepted might be sufficient.
As a practical matter, if a court finds the notice was not given, the enforcer has to start over
and could potentially face damages for wrongful actions. The departure from the original
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agreement creates a quasi-new agreement until the other party has given reasonable notice of intent
to rely on the terms. Vakilzadeh Enterprises v. Housing Auth. of DeKalb, 281 Ga. App. 203, 635
S.E.2d 825 (2006).

“The question whether the parties’ mutual conduct caused a waiver and

effected a quasi-new agreement ordinarily is a question for the jury.” Id. at 2016. The jury can
award damages if proper notice is not given of this intent. A recent case points out the danger
that damages could also potentially include emotional distress and punitive damages.
In Reynolds v. CB&T, 342 Ga. App. 866, 805 S.E.2d 472 (2017), Borrower Reynolds
claimed CB&T agreed to modify or extend the due date of the loan until Reynolds finished
construction of the house and obtained a certificate of occupancy.
The Court of Appeals reversed a grant of summary judgment to the lender on its de novo
review as a genuine issue of fact exists as to whether CB&T gave reasonable notice to Reynolds
of its intent to rely on the original terms of the note before it began foreclosure.
Another issue of fact which warranted reversal on a second ground was whether Reynolds
was entitled to pursue his claims for grossly negligent infliction of emotional distress on the claim
of wrongful foreclosure. “An intentional wrongful foreclosure may be the basis for an action for
intentional infliction of emotional distress. [t]the evidence in the records [shows] issues of fact
exist as to whether CB&T may have intentionally misled Reynolds so that it could foreclose on a
newly-constructed home and not an incomplete construction project.” The entire case was
reversed.
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CONCLUSION
The Seven Deadly Real Estate Sins in the real estate world can cost you or your client the
loss of ability to enforce a contract, damages, and the potential forfeiture of collateral among the
rest of the parade of horribles. Know what you know, know what you don’t know, and know when
it’s time to reach out for a little help from your friends.
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Add case examples here.
1.
2.

I have had two recent examples of how PRIDE might us as smart, successful lawyers
assume we know how to review a security deed.
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HIGHLIGHTS OF THE UCFPA
n

Standardizes the procedure for all forfeiture statutes
– 34 different forfeiture statutes
– 14 different procedures
– 3 had no procedure at all

n

Uses the well-known procedure of OCGA §16-13-49
– New Chapter 16 in Title 9
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TWO PRIMARY LEGISLATIVE GOALS OF THE UCFPA
n Provide

greater access to courts for claimants

n Provide

for greater transparency in the use of forfeited

assets

NEW TERMINOLOGY
n STATE

–
–

ATTORNEY –

A District Attorney
The Attorney General, but only when specifically authorized by
law.

n QUASI-JUDICIAL FORFEITURES
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WHEN DID IT TAKE EFFECT?
n July
n

1, 2015

Applies to all seizures of property for forfeiture that
occurred on or after July 1.

FORFEITURE
The divestiture
without compensation
of property used in a
manner contrary to
the laws of the
sovereign.

3

ICLE at Sea: Mediterranean
207 of 310

9/14/18

THEORIES OF FORFEITURE
16-13-49(b)

² Facilitation
² Proceeds

² Proximity
² Weapons
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Seizure of Property
n

How do officers go about seizing
forfeitable property?
§ Seizure Warrant
§ Probable Cause without a warrant

VEHICLE SEIZURES
n

The seizing officer must make a reasonable effort to determine
the name of the registered owner, and

n

Upon learning the registered owner’s telephone number or
address, inform the registered owner that the vehicle has been
seized.
New Code Section

9-16-5
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CASH SEIZURES
n

IF NOT NEEDED FOR EVIDENTIARY PURPOSES –
– Deposited in a separate account from other operating accounts
– Bear interest, if such account is available

CASH SEIZURES
– Deposited in a financial institution that has a branch location within the
county where the civil forfeiture proceeding is located (designated by
chief superior court judge if not one)
– Negotiable Instruments: Same rules as currency seizures apply

NEW OCGA §9-16-10(c)
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Real Property
n What

about real property: Can it be
seized?

Real Property

Real property cannot be seized without a preseizure hearing. U.S. v. James Daniel Good Real
Property, 510 US 43 (1993).
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Forfeiture Liens Under §9-16-8
• The State Attorney may file a lien on the real
property.
• Constructive Seizure of the Real Property

Notification to DA’s Office After Seizure
n
n

Law enforcement must make a written report
within 30 days
Must be made to the district attorney of the
judicial circuit having jurisdiction in the county
where the seizure was made.
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Notification to DA’s Office After Seizure
n Law

enforcement must also, within 30 days of seizure,
provide the DA with inventory and FMV of the property
seized
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Forfeiture Proceedings
n Special

Statutory Proceedings
n OCGA § 9-11-81

– CPA applies except where the special statutory proceedings are in
conflict with it.

Initiation of Forfeiture Proceedings
n

§9-16-7(b): Within 60 days from the date of
seizure, the State Attorney shall –
n Initiate quasi-judicial forfeiture proceedings
or
n File an in rem or in personam complaint for
forfeiture
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Initiation of Forfeiture Proceedings
If the time requirements are not met, “the
property must be released on the request of an
owner or interest holder, pending a
complaint for forfeiture…. unless the
property is being held as evidence.”

§OCGA §9-16-7(c)

Initiation of Forfeiture Proceedings
n New

provision: “When court releases property pursuant
to this subsection, upon application of the state attorney,
it may impose conditions as specified in paragraph (1) of
Code Section 9-16-14.”
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Initiation of Forfeiture Proceedings
n

Paragraph(1): “The court, on application of the state attorney,
may…take any action to seize, secure, maintain, or preserve the
availability of property subject to forfeiture …whether before or
after the filing of a complaint for forfeiture.”

Types of Forfeiture Proceedings
n Quasi-judicial

forfeiture proceedings under
Code section 9-16-11.
n In Rem forfeiture proceedings under Code
section 9-16-12.
n In Personam forfeiture proceedings under
Code section 9-16-13.
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Quasi-judicial Proceedings under §9-16-11
n The

estimated value of personal property
seized is $25,000.00 or less, and does not
involve real estate.

Quasi-judicial Proceedings under §9-16-11
n What

must the D.A. do?

– Must create a Notice of Seizure.
– Notice must include:
§ A description of the property,
§ Date and place of seizure,
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Quasi-judicial Proceedings under §9-16-11
§ Conduct giving rise to forfeiture,
§ Violation of law alleged,
§ A statement that any claimant has 30 days within which to
serve a claim on the D.A., and
§ A statement reciting what a claim must contain.

Quasi-judicial Proceedings under §9-16-11
n

The Notice must be served on all owners,
interest holders, and persons in possession of
the property pursuant to subsection (b).
– If name and current address known –
personal service, certified mail or statutory
overnight delivery, return receipt requested.

14

ICLE at Sea: Mediterranean
218 of 310

9/14/18

Quasi-judicial Proceedings under §9-16-11
– If name and address matter of public record, but current
address not known – certified mail or statutory overnight
delivery, return receipt requested to any address on the record.
– If current address not known and not on public record or name
not known – publish once a week for two consecutive weeks in
legal organ of county of seizure.

Quasi-judicial Proceedings under §9-16-11
n The

Notice is no longer required to be published
n The Notice of Seizure must still be posted in a prominent
place in the courthouse where the seizure occurred. §916-11(a)
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Quasi-judicial Proceedings under §9-16-11
n What

must a Claimant do?

– The OWNER or INTEREST HOLDER may serve
a claim within 30 days after being served or
within 30 days of the date of second
publication of the notice of seizure, whichever
occurs last.

Quasi-judicial Proceedings under §9-16-11
– Must send the claim to the state attorney by certified mail or
statutory overnight delivery, return receipt requested.
– No longer have to serve seizing LEA.
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Who Are Owners and Interest Holders?
n

"Owner" is defined as a person, other than an
interest holder, who has an interest in property
and is in compliance with any statute requiring
its recordation or reflection in public records in
order to perfect the interest against a bona fide
purchaser for value.

Who Are Owners and Interest Holders?
n

"Interest holder" is defined as a secured party within the meaning
of Code Section 11-9-102 or the beneficiary of a perfected
encumbrance pertaining to an interest in property.
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Who Are Owners and Interest Holders?
n “Beneficial Interest”

means

– The interest of a person as a beneficiary under a written trust
arrangement in which a trustee holds legal or record title to real property
for the benefit of such person
– The interest of a person under another written form of express fiduciary
arrangement pursuant to which any other person holds legal or record
title to real property for the benefit of such person.

Who Are Owners and Interest Holders?

The term beneficial interest does not include
an equitable interest
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Who Are Owners and Interest Holders?
n Georgia

appellate court interpretations:

– A person who failed to register his vehicle
under the Motor Vehicle Certificate of Title Act
is not precluded from asserting a claim as an
owner. State of Ga. v. Banks, 215 Ga. App.
828 (1994).

Who Are Owners and Interest Holders?
– A claimant who held an unperfected security interest in a truck
allowed standing to assert a claim as an interest holder.
Tolliver v. State of Ga., 276 Ga. App. 755 (2005)
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Who Are Owners and Interest Holders?
n Someone

who holds a possessory interest
in property also has been held to have
standing as a bailee. Jackson v. State of
Ga., 231 Ga. App. 320 (1998).

Who Are Owners and Interest Holders?
n Not

an owner or interest holder

– General unsecured creditors
– Equitable interest in property arising from a family relationship
or duty to support does not create standing
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Requirements of a Claim
n

Claims are to contain:
§ The name of the claimant
§ The address at which the claimant
resides;
§ A description of the claimant’s interest
in the property;

Requirements of a Claim
§ A description of the circumstance of the
claimant’s obtaining an interest in the
property and, to the best of the claimant’s
knowledge, the date the claimant obtained
the interest and the name of the person or
entity that transferred the interest to the
claimant;
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Requirements of a Claim
§ The nature of the relationship between the
claimant and the person who possessed the
property at the time of the seizure;
§ A copy of any documentation in the
claimant’s possession supporting his or her
claim; and

Requirements of a Claim
§ Any additional facts supporting his or her
claim.
§ The claim must be signed by the owner or
interest holder.
- No longer required that it also be
signed under penalty of perjury.
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DOES THE CLAIM HAVE TO BE SUFFICIENT?
n It

does not have to be sufficient

– Only as to the property specifically claimed
– The state attorney shall join as a party any
person who actually served a claim.

DOES THE CLAIM HAVE TO BE TIMELY?
n It

does have to be timely – any property to which no
claim is timely received “shall be forfeited to the State by
operation of law and the state attorney shall dispose of
the property as provided in Code Section 9-16-19.”
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Quasi-judicial Proceedings under §9-16-11
n

The State Attorney must serve a copy of an
order forfeiting property on any person who was
served with a Notice of Seizure.

n

May be made by First Class Mail.

In rem Proceeding Under OCGA § 9-16-12
n Requirements

forfeiture

for a complaint for

– Property shall be named as the defendant.
– The complaint must be verified “in a manner
consistent with Article 5 of Chapter 10 of this
Title.”
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In rem Proceeding Under OCGA § 9-16-12
– The property must be described with reasonable particularity.
– Contain a statement that the property is located within the
county or will be located within the county during the pendency
of the action.

In rem Proceeding Under OCGA § 9-16-12
– Contain a statement of the property’s present
custodian.
– State the names of all owner(s) or interest
holder(s), if known.
– Allege the essential elements of the violation
which is claimed to exist.
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In rem Proceeding Under OCGA § 9-16-12
– State the place of seizure.
– Conclude with a prayer of due process to enforce the forfeiture.

Service of the Complaint
Personal Service is to be made as required
under §9-11-4 with the exception of service
by publication and by certified mail.
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Service of the Complaint by Publication
n If

real property is involved, or
n For any other reason, service by publication must be
made,

– Notice of the proceeding must be published once a week for
two successive weeks
– Legal organ of the county in which the complaint is pending.

Answers to Complaint
n
n

Only owners or interest holders may file an
answer.
A timely answer must be within 30 days of
personal service or if by publication, 30 days of
the date of second publication.
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Answers to Complaint
n

An answer must be
– Verified by the owner or interest holder under
penalty of perjury
– Comply with the general rules applicable to an
answer in civil actions, and
– Set forth the same information required for a
claim.

Counterclaims
n

Code Section 9-16-20 (c) provides that no
person claiming an interest in property subject
to forfeiture may file any counterclaim or crossclaim to any action brought pursuant to this
Chapter.
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Answers to Complaint
nA

timely but insufficient answer may be amended and it
will relate back to the original answer to cure the
insufficiency. (OCGA § 9-11-15)

WHAT IF THE ANSWER IS TIMELY, BUT INSUFFICIENT?
n NEW

PROCEDURE ESTABLISHED UNDER
§9-16-12 (c)(2)

– The State must file a “Motion For A More
Definite Statement,” specifically pointing out
the deficiencies and the “details desired”
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WHAT IF THE ANSWER IS TIMELY, BUT INSUFFICIENT?
– If granted, the claimant has 15 days to
amend or the court may strike the answer
– If the State files such a motion, the 60 day
time requirement for holding a hearing does
not commence until a sufficient answer has
been filed.

DISCOVERY
n Discovery

is not allowed
n Must request court to allow discovery
n The court controls its scope and duration
n Court may also continue trial to a date not
more than 60 days after the end of
discovery, unless continued for good cause
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Hearings Under §9-16-12 (f)
n

If an answer is filed, a hearing must be
– Held within 60 days after service of the
complaint on the last person served,
– May be continued for good cause, and
– Must be held by the court without a jury.
§ No constitutional right to a jury trial

Continuances of Hearing
n

n
n

If continued for good cause, the hearing must be
reset within 60 days or another continuance
granted.
State’s burden to reset the hearing even if
requested by claimant
Claimant can waive 60 day requirement
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Hearings Under §9-16-12 (f)
n Bench

trials required in all forfeiture cases
n Burden of proof is preponderance of evidence
n Once State makes a prima facie case, the burden shifts to the
Claimant to prove standing and innocent ownership

Right of Intervention
n NEW

CODE SECTION 9-16-16

– “Injured person” defined as one who suffers a
pecuniary loss or physical injury as a result of
§ Human trafficking
§ Chop shop violations
§ Residential mortgage fraud
§ RICO
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Right of Intervention
n

All injured persons who have provided contact
information pursuant to The Crime Victims Bill of
Rights (OCGA § 17-17-1 et seq.) must be served
with
n A copy of the complaint, and
n

A notice of the right to intervene at least 30
days prior to final judgment.

Right of Intervention
n
n

Any injured persons shall have a superior claim to the forfeited
assets over that of the State other than for costs
But, to enforce that claim, the injured person must in fact
intervene prior to entry of judgment.
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Collateral Attacks
n

Code Section 9-16-20 (c) states that no person
claiming an interest in property subject to
forfeiture may commence or maintain any civil
action concerning the validity of the alleged
interest other than as provided in this Chapter.

Collateral Attacks
n

Code Section 9-16-9 (a) provides that property
attached or seized under the UCFPA is not
subject to replevin, conveyance, sequestration,
or attachment.
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Thank You
Gary D. Bergman
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Morrow, GA 30260
(770) 282-6300
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Restrictive Covenants in Employment: How Far Can You Go?
A Review of Georgia’s Statutory Scheme Regulating
Restrictive Covenants in Employment
I.

Introduction.

Restrictive covenants in employment revolve around covenants not to compete, covenants
not to solicit customers, covenants not to solicit employees, and confidentiality/nondisclosure
provisions. See CMGRP, Inc. v. Gallant, 343 Ga. App. 91, 99 (2017). These covenants appear in
many different contexts. They are found in arrangements between employers and employees,
contracts for the sale of a business, operating agreements for limited liability companies,
shareholder agreements for corporations, and partnership agreements. The focus here is directed
at employer/employee relationships and, then, as to covenants not to compete and covenants not
to solicit customers, “employment covenants.” Until May 11, 2011 employment covenants were
governed by concepts developed at common law. Effective May 11, 2011, Georgia’s new statutory
framework for regulating employment covenants went into effect.
To appreciate where we are today, however, it is important to look back at what the law
generally was with respect to employment covenants. It is important to identify and understand
some the prevailing concepts guiding the law of employment covenants prior to adoption of the
2011 statute. Some of these concepts re-appear in the new law and provide a basis for interpretation
of aspects of the statute that may not be too readily settled by the statute.
II.

A Brief History Lesson.

Employment covenants have a long and tortured history in Georgia prior to adoption of the
statutory framework. Prior to May 11, 2011 (the effective date of the Georgia statute), “Georgia
law disfavored restrictive covenants[,] … [and] Georgia’s constitution also forbade the … General
Assembly from authorizing restrictive covenants.” Burson v. Milton Hall Surgical Associates,
LLC, 343 Ga. App. 159, 161 (2017) (citation omitted). However, restrictive covenants used in the
employer/employee context were treated as a partial restraint on trade and, therefore, not expressly
prohibited by law. See, e.g., Coleman v. Retina Consultants, P.C., 286 Ga. 317, 319-20 (2009). At
the common law these covenants were enforceable if they (1) were supported by valuable
consideration, (2) were shown to be reasonably necessary to protect an employer’s legitimate
business interest, and (3) were not unduly prejudicial to the public interest. See, e.g., OnBrand
Media v. Codex Consulting, Inc., 301 Ga. App. 141 (2009). Those broad pronouncements led to
development and use at common law of guideposts that a covenant had to be reasonable as its
duration, its geographic scope of application, and the scope of prohibited activity. See, e.g., W.R.
Grace & Co. v. Mouyal, 262 Ga. 464, 465 (1992).
It also led to a host of other guideposts, approaches, and nuances. For example,
employment covenants were viewed under a strict scrutiny standard that meant that if one
employment covenant failed for any reason, that covenant and all other employment covenants
failed. See Lapolla Indus. v. Hess, 325 Ga. App. 256, 262 (2013). A corollary result of this
approach was that the language could not and would not be reformed or modified in any way to
1
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provide any kind of relief. See Wachovia Ins. Servs. v. Fallon, 299 Ga. App 440, 442 (2009)
(“Strict scrutiny requires a court to strike down all covenants not to compete or solicit if one
covenant is unenforceable.”). Even if the agreement contained a severability clause, courts viewed
themselves as powerless to re-write the parties’ agreement or excise (“blue pencil”) offending
language and enforce what remained to the extent it was reasonable. See, e.g., CMGRB, Inc. v.
Gallant, 343 Ga. App. 91, 102 (2017).
So, the penalty for noncompliance with the prerequisites for enforceability of an
employment covenant was very harsh. Compliance was tricky. One court would hold that it was
permissible to preclude a former employee from accepting unsolicited business from a client of
the former employer while another court would hold the opposite. Compare Marcoin, Inc. v.
Waldron, 244 Ga. 169, 171 (1979) (indicating a former employee could be precluded from
accepting work from former clients) with Singer v. Habif, Arogati & Wynne, P.C., 250 Ga. 376,
377-78 (1982) (overreaching to preclude acceptance of unsolicited work from clients of former
employer). This was not an infrequent occurrence in the field of employment covenants.
That produced a patchwork quilt of decisions with the Georgia Supreme Court declaring
that “[t]en Philadelphia lawyers could not draft an employer-employee restrictive covenant that
would pass muster under the recent rulings of this court.” Fuller v. Kolb, 238 Ga. 602, 605 (1977).
While a bit of an overstatement, the comment was reflective of the law and the difficulties
encountered in attempting to craft and enforce employment covenants against a backdrop of the
penalty being that all employment covenants would fail.
These difficulties and a growing economy led to calls for an examination of employment
covenants at a legislative level. Concerned in no small part about talented employees being lured
away by new businesses moving to Georgia or employees walking out the door to start their own
companies to capitalize on a growing economy, a vocal lobbying effort by the business community
produced a set of statutory provisions addressing employment covenants. Hoping to bring
uniformity, consistency, and predictability to the drafting and enforcement of these covenants, a
result sorely lacking under the common law, O.C.G.A. §§13-8-50 through -59 went into effect on
May 11, 2011.
III.

Georgia’s New Law Regulating Employment Covenants.

The new statutory provisions are reproduced in the Appendix.1 While concrete in some
respects, the provisions leave open many questions. Noted will be aspects of the law that are open
or remain unsettled. A couple of important points must be kept in mind when dealing with
employment covenants. First, the statute is not a model of precision and clarity. Important language
on a subject is frequently found in a section that at first glance would not appear to address the
subject. When dealing with an employment covenant, READ THE STATUTE. Second, vestiges
of the common law approach remain for use in interpreting and applying various aspects of the
These provisions apply only to employment covenants put in place on or after May 11, 2011.
Covenants put into place prior to May 11, 2011 are governed by the common law, not the new
statute. See, e.g. Burson, 343 Ga. App. at 159; Lapolla Indus., 325 Ga. App. at 262 n.4.
1
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new provisions, and as discussed below, courts have done so. Do not believe that the new law did
away with the old law.
Although numerous issues remain to be addressed within the context of the statute, a few
observations are warranted before diving into the provisions. The statute makes it easier to draft
employment covenants. In this respect, the statute provides language that may be used, safe harbor
presumptions about various aspects of these covenants, and rules of construction that allow for a
bit more predictability. The statute overrides some of the guideposts developed at common law
that, frequently, resulted in these covenants being declared unenforceable. In this respect, and
critical to drafting and enforcement, the statute allows a court to “blue pencil” a defective
employment covenant that saves some aspect of enforceability, though it remains to be seen if
“blue penciling” is all that is allowed.
A.

O.C.G.A. §13-8-50.

This is the section devoted to the legislative findings behind the provision enacted.
Ordinarily, these kinds of provisions are of little significance. That may not be the case here,
however.
The statute declares as its purpose “to provide statutory guidance so that all parties to such
agreements may be certain of the validity and enforceability of such provision and may know their
rights and duties according to such provisions.” O.C.G.A. §13-8-50. As a result, and since the new
provisions are a departure from the common law, the practitioner is cautioned to hue closely to the
language of the statute in drafting and enforcing these covenants. With this kind of declaration,
one would expect (or at least hope for) language with specificity and clarity as to what is a
reasonable limitation, a reasonable legitimate business interest, and the like. While steps in that
direction are found, in many respects specificity is lacking, creating an atmosphere of uncertainty,
not certainty. Yet, in the same breath the General Assembly vows that is goal is to provide
“reasonable” protection of “reasonable,” legitimate business interests with the subsequent
statutory provisions attempting to describe the framework of what is “reasonable.”
Much remains to be written on what “reasonable” means beyond what is expressly
provided for in the statute. This presents the opportunity for the influence of concepts developed
under the prior common law scheme and creative lawyering.
B.

O.C.G.A. §13-8-52.

This section identifies the types of arrangements to which these provisions apply. Not to
be overlooked, however, is that a “contract or agreement” is required. That, of course, requires
offer, consideration, and acceptance. The statute does not address what constitutes adequate
consideration. The assumption is that consideration as considered under the common law applies.
There, employment amounted to adequate consideration as did continuing employment if the
covenant was entered into after employment began. See, e.g., Mike Bajalia, Inc. v. Pike, 226 Ga.
131 (1970) (providing employment was sufficient consideration); Mouldings, Inc. v. Potter, 315
F. Supp. 704 (M.D. Ga. 1970) (continuing employment sufficient consideration). The important

3
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point to note is that no additional consideration other than employing or continuing to employ the
person is required to create the required “contract or agreement.”
The list of the types of relationships to which the provisions apply are simple enough to
grasp at first blush, and most often the situations presented will plainly fall into one of the areas
identified. That may not always be the case, however. For example, the statute is specific as to
agreements between a lessor and a lessee, but what about types of occupancy relationships other
than as a “lessee?” Is “lessor” and “lessee” used in their strictest sense or not? This is not just an
academic question. The statute declares:
The provision of this article shall not apply to any contract or agreement not
described in subsection (a) of this Code section.
O.C.G.A. §13-8-52(b) (emphasis added). So, if the relationship does not fit the laundry list of §138-52(a), these provisions do not apply. That means that if anything applies, it would be the earlier
common law, reflecting that the common law concepts do not necessarily lose their force.
A point bears noting with respect to the application of these provisions to franchisors and
franchisee as well as two or more employers. O.C.G.A. §§13-8-52(a)(5) & -52(a)(7). It is not
unusual to find “no poaching” agreements in these contexts. “No poaching” agreements are used
to prevent one party from taking on an employee of the other party. Facially, the statute seems to
support such arrangements. However, “no poaching” agreements are receiving anti-trust scrutiny
from the federal Department of Justice. Thus, the jury is out on whether a “no poaching” agreement
otherwise viable under these provisions is enforceable.
One other point bears mentioning. This section says nothing about relationships with
independent contractors. As mentioned, important information is not always found where you
think it would be, and this is one of those occasions. The statute addresses independent contracts
in the “Definitions” section of the statute at O.C.G.A. §13-8-51.
C.

O.C.G.A. §13-8-51.

To understand the remainder of the statute, the definitions must be considered and
understood as to what they capture, do not capture, or leave open. While the professed goal of the
statute is to bring certainty to the playing field and as to the rights of the parties, review of the
“Definitions” demonstrates the difficulty of attaining those goals. A case in point involves the
definition of “employee.”
The definition of “employee” reflects a limited universe of persons who can be bound. The
definition of employee reflects an effort to define those who may be bound by their relationship to
what the statute defines as legitimate business interests worthy of protection: employees
possessing confidential information; those who possess and utilize unique skills or abilities; and
those who have or maintain customer contacts. O.C.G.A. §13-8-51(5). Closer examination,
however, reveals that in trying to limit the reach of the provisions, left behind is as much ambiguity
as certainty:

4
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•

With respect to an “executive employee,” who qualifies as a “manager” or “supervisor?”
See O.C.G.A. §§13-8-51(5)(A) and -51(7). In the employment law arena, battles are fought
frequently on whether a person is or is not a manager or supervisor.

•

What constitutes “selective or specialized skills, learning, or abilities” for purposes of
O.C.G.A. §13-8-51(5)(C)?

•

Since persons who possess confidential information that is important to the business may
be bound by employment covenants under the statute, see O.C.G.A. §13-8-51(5)(B), that
must mean that, in the eyes of the statute, some confidential information is not important
to the business. If you review the definition of “confidential information,” you would come
away with the view that all “confidential information” is important to the business. See
O.C.G.A. §13-8-51(3). So, how are these provisions reconciled?
o Additional query: is “possess” the equivalent of “has access to?”

Similar concerns emerge with the statute’s definition of “legitimate business interests.” See
O.C.G.A. §13-8-51(9). These employment covenants may be used to protect “valuable
confidential information that otherwise does not qualify as a trade secret; ….” O.C.G.A. §13-851(9)(B). The dichotomy observed with respect to “confidential information” that is important and
not important is refined further since the definition of a “legitimate business interest” captures only
“valuable confidential information” that does not qualify as a trade secret. O.C.G.A. §13-851(9)(B). So, what is “valuable?” As defined in the statute, would not all “confidential
information” be important or valuable?
These are not academic or semantic exercises since one of the frequently-recited rules of
statutory construction is to be give every word meaning. See, e.g., Slakman v. Continental Casualty
Co., 277 Ga 189, 191 (2003). The very application of the statute depends on how these questions
will be answered. Reviewing other definitions in the statute reveal the same basic concern: terms
defined with oftentimes broad, generic, and sometimes ambiguous language. The difficulty for the
drafter or the person seeking to enforce an employment covenant is that these most basic hurdles
(do I have a proper relationship for use of the covenant? What is the legitimate business interest
being protected?) require a thorough examination of the specific situation encountered or that
could be encountered. Quickly emerging is that the statute’s avowed goal of bring clarity in use
and predictability of enforcement may be elusive.
D.

O.C.G.A. §§13-8-53(a) - 53(c).

While O.C.G.A. §13-8-51 describes what can and cannot be protected, O.C.G.A. §§13-853(a) – 53(c) attempt to describe what protections can be put in place and refines notions about
with whom certain protections can be put in place. Keeping in mind that the General Assembly
sought with the provisions to bring clarity and predictability to use and enforcement of
employment covenants, we turn to the subparts of this crucial section.

5
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(1)

O.C.G.A. §13-8-53(a).

This subsection addresses covenants not to compete. The provision distinguishes between
a noncompete barring competition while still employed and a noncompete barring competition
after employment ends.
A covenant regulating an employee’s activity while still employed is enforceable as to any
employee with whom there is a contract or agreement, see O.C.G.A. §13-8-52, and who falls into
the category of employees defined in O.C.G.A. §13-8-51(5). Post-employment, however, a
covenant is enforceable against an employee only if the employee falls into one or more of the
categories described in O.C.G.A. §13-8-53(a)(1)–(4). Thus, the universe of employees with whom
a noncompete may be used post-employment is narrower. The takeaway: that a person was an
employee as defined in O.C.G.A. §13-8-51(5) does not mean that a noncompete may be
enforceable against that person post-employment.
For the duration of an employee’s employment, a covenant may be used to restrict
competitive activities so long as the restrictions are reasonable in terms of time, geographic scope,
and scope of activity. O.C.G.A. §13-8-51(a). The concept is akin to the notion that “no person may
serve two masters.” While that sounds straightforward enough, do not forget the potential myriad
of questions about whether the person fits the definition of “employee” in O.C.G.A. §13-8-51(5).
The refinement of the pool of employees with whom a covenant may be used postemployment presents its own myriad of questions that impact drafting and enforcement. The
provisions are replete with the fodder for litigation:
•
•
•
•
•

what does “solicit” mean?
what does “customarily” and “regularly” mean?
what is a “prospective customer”?
what does “particular weight” mean?
what does “managing” mean?

None of these terms or phrases are defined in the statute. Even for terms and phrases in this
subsection that are defined (“key employee” and “professional”), they, too, possess their own sets
of questions. Thus added is an additional layer of uncertainty and ambiguity that impacts drafting
and enforcement.
(2)

O.C.G.A. §13-8-53(b).

This subsection addresses covenants not to solicit customers or clients:
[A]n employee may agree in writing for the benefit of an employer to refrain, for a
stated period of time following termination, from soliciting, or attempting to solicit,
directly or by assisting others, any business from any of such employer's customers,
including actively seeking prospective customers, with whom the employee had
material contact during his or her employment for purposes of providing products
or services that are competitive with those provided by the employer's business.
Assuming that one has worked through the issues of whether the employee is one with whom a
nonsolicitation covenant would be permissible, we have on paper something facially workable
from the perspective of drafting and enforcing. The employer can require as a condition of
6
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employment that the employee agree for a period of time after employment not to lure or try to
lure away customers or prospective customers to provide competitive products or services so long
as the customer or prospective customer is one with whom the employee had “material contact.”
A few observations are warranted in breaking down what is permitted.
Unlike a covenant not to compete, no territorial limitation on the solicitation activity is
required. The statute expressly dispenses with the requirement. See O.C.G.A. §13-8-53(b) (“No
express reference to geographic area or the types of products or services considered to be
competitive shall be required in order for the restraint to be enforceable.”). Recognizing that the
primary interest to be protected is the goodwill and relationships established, nurtured, and
fostered, the new law streamlines the scope of permissible preclusion to those customers and
prospective customers with whom the employee had “material contact.” See also O.C.G.A. §§138-51(9)(C) and -51(9)(D).
The statute then defines “material contact” as:
the contact between an employee and each customer or potential customer:
(A) With whom or which the employee dealt on behalf of the employer;
(B) Whose dealings with the employer were coordinated or supervised by the
employee;
(C) About whom the employee obtained confidential information in the ordinary
course of business as a result of such employee's association with the employer; or
(D) Who receives products or services authorized by the employer, the sale or
provision of which results or resulted in compensation, commissions, or earnings
for the employee within two years prior to the date of the employee's termination.
O.C.G.A. §13-8-51(10). At first glance, it may appear to be a workable guide and for some
occasions it will be. However, peering a bit deeper, the definition is very broad in its reach,
appearing to go beyond situations involving those employees who have a “hands-on” role with
customers and otherwise presenting issues of uncertainty:
•
•
•
•

what does it mean to “coordinate” or “supervise” dealings? Must that activity be actual or
hands-on with the customer or the other employees who deal with the customer on a dayto-day basis or is being in the chain-of-authority sufficient?
What does it mean to obtain confidential information “in the ordinary course of business”?
Is the “confidential information” in subparagraph (C) that which is “important to the
business” or “valuable?”
Is actual contact of some kind to some degree required where one is seeking to rely on
subparagraph (D) or, for example, could an employee who receives a bonus based on
overall company performance be bound even though he or she never has contact with a
customer?

7
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An important feature of the language is that employees can be prohibited from soliciting
business other than that for which they were responsible during their time with the employer. So,
an employee responsible only for selling socks for a garment manufacturer who sells socks and tshirts can be precluded from soliciting sales of t-shirts to those customers of the employer with
whom the employee had material contact.
Note also that per the language only solicitations or attempts at solicitation may be
prohibited. The statute contains no language changing the tenet developed under the common law
that an employee is free to accept unsolicited work from customers of the prior employer. See,
e.g., Holland Ins. Group, LLC v. Senior Life Ins. Co., 329 Ga. App. 834 (2014); Vulcan Steel
Structures, Inc. v. McCarty, 329 Ga. App. 220 (2014). An emerging issue, however, is what does
it mean to solicit or attempt to solicit? Useful in this regard is Wells Fargo Ins. Servs. USA v.
Gupton, Civil Act. No. 1:13-CV-0520-SCJ, 2013 U.S. Dist. LEXIS 190019 (N.D. Ga., filed Mar.
5, 2013).
There, Gupton left his job and shortly thereafter a handful of clients for which he had been
responsible began doing business with Gupton, discontinuing their business with Wells Fargo.
2013 U.S. Dist. LEXIS 190019, at *2-4. In response to the lawsuit filed and request for injunctive
relief, Gupton said that all he had done was let the former clients know where he was working
(naturally, for a competitor). Id. at 5. Gupton’s nonsolicitation agreement precluded him from
soliciting or promoting solicitation of any customers with whom he had material contact for the
purpose of providing products or services competitive with Wells Fargo. Id. at 7-8. The issue
presented in the context of an injunction hearing was “whether contacting a Wells Fargo client
post-separation violat[ed] the nonsolicitation clauses of the agreements in issue.” Id. at 8. So
presented, the question presented is what does it mean to solicit?
The statute does not define “solicit” or “solicitation.” So, the court looked to how those
terms had been defined and construed under the common law in Georgia. The court noted a history
of reliance on the dictionary meaning of the term solicit: “‘to entreat, importune … to endeavor to
obtain by asking or pleading … to urge ….’” Id. at 9 (citation omitted). The court also noted that
the Georgia courts had defined “solicit” as:
“To appeal for something; to apply to for obtaining something; to ask earnestly; to
ask for the purpose of receiving; to endeavor to obtain by asking or pleading; to
entreat, implore, or importune; to make petition to; to plead for; to try to obtain;
and though the word implies a serious requires, it requires no particular degree of
importunity, entreaty, imploration, or supplication. To awake or incite to action by
acts or conduct intended to and calculated to incite the act of giving. The term
implies personal petition and importunity addressed to a particular individual to do
some particular thing.”
Id. at 9-10 (citations omitted). The court further noted that historically Georgia courts have
interpreted the term to require “‘some affirmative action on [the employee’s part] that could
be considered a solicitation in the broadest possible sense.’” Id. at 10 (citation omitted)
(emphasis added by court).

8
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Against that backdrop, the court held that Wells Fargo had presented evidence
demonstrating a substantial likelihood of success on the merits of its claim that the nonsolicitation
provision had been violated. Id. at 13-14. The court concluded that “contacting a former client to
let them know that you now work for a competitor” is solicitation because “there is an implication
that [the former employee] can now service their account at the new firm.” Id. at 14.
This is a very broad view. It is, however, consistent with how some Georgia courts have
interpreted the term in the past, as the court took great pains to note. Such a broad view brings to
mind a host of questions:
•

What does it mean to “contact” a former client to let them know that you work elsewhere?
In Gupton, the former employee specifically targeted and personally contacted a handful
of former clients. What if he had used a snail-mail mass mailing saying “here I am?” What
about a similar mass mailing limited by zip code with the zip codes capturing most of the
former employee’s prior customers? What about posting about the new job on LinkedIn or
other social media platforms?
(3)

O.C.G.A. §13-8-53(c).

Subparagraph (c) attempts to define “competitive activity” since notions of competitive
activity serve as cornerstones for covenants not to compete and covenants not to solicit customers.
As the statute states, protections can be put in place to prevent someone from leaving and engaging
in competitive activity or from soliciting business from a former employer’s clients to provide
competitive services and products. Thus, to address this the statute declares that:
[a]ctivities, products, or services that are competitive with the activities, products,
or services of an employer shall include activities, products, or services that are the
same as or similar to the activities, products, or services of the employer. Whenever
a description of activities, products, or services, or geographic areas, is required by
this Code section, any description that provides fair notice of the maximum
reasonable scope of the restraint shall satisfy such requirement, even if the
description is generalized or could possibly be stated more narrowly to exclude
extraneous matters. In case of a post-employment covenant entered into prior to
termination, any good faith estimate of the activities, products, or services, or
geographic areas, that may be applicable at the time of termination shall also satisfy
such requirement, even if such estimate is capable of including or ultimately proves
to include extraneous activities, products, or services, or geographic areas. The
post-employment covenant shall be construed ultimately to cover only so much of
such estimate as relates to the activities actually conducted, the products or services
actually offered, or the geographic areas actually involved within a reasonable
period of time prior to termination.
O.C.G.A. § 13-8-53(c)(1). While a fairly straightforward approach in defining competitive
activity, several points should be noted.
First, for purposes of a nonsolicitation agreement, the definition reinforces that the former
employee can be bound from soliciting to provide products or services the former employee never
9
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provided while with the former employer. Second, a drafter does not have to be exact and precise
when describing the products, services, activities, or geographic area involved with a covenant.
This is a change from the common law and is one that will tend to work in favor of preserving
covenants. Third, as to both types of employment covenants, each will ultimately be interpreted to
apply to products, services, and the geographic area “actually involved within a reasonable period
of time prior to termination.”
Though plainly making it easier to draft a covenant, the language is not without its own
uncertainties and ambiguities: what is a “reasonable period of time prior to termination”? what
constitutes “fair notice” or a “good faith estimate”?
(4)

O.C.G.A. §13-8-56.

This is the first of two sections setting out various presumptions and interpretive rules made
available to courts in enforcing employment covenants. Naturally these should be consulted when
drafting or reviewing employment covenants. While on the one hand helpful in some ways, in a
significant respect the language may regularly result in yet more uncertainty.
At common law, a non-compete would be enforced only if at the inception of the
arrangement the geographic territory was established with certainty so the bound party would
know where he could and could not operate. The employer also could not include within the
territory any area where it did not then operate as that would be viewed as overreaching. Because
businesses grow and expand, geographic descriptions could become outdated or be viewed as
overreaching, meaning that the noncompete would fail. That meant that every other employment
covenant would fail, too. Moreover, for some businesses the concern is not so much protecting a
territory as it is preventing someone from going to work for specific competitors. Under the
common law, however, a noncompete required a geographic limitation.
To address these concerns the statute reads:
(2) A geographic territory which includes the areas in which the employer does
business at any time during the parties' relationship, even if not known at the time
of entry into the restrictive covenant, is reasonable provided that:
(A) The total distance encompassed by the provisions of the covenant also
is reasonable;
(B) The agreement contains a list of particular competitors as prohibited
employers for a limited period of time after the term of employment or a
business or commercial relationship; or
(C) Both subparagraphs (A) and (B) of this paragraph; ….
O.C.G.A. §13-8-56(2). This language permits use of much more general language defining the
geographic territory, and the employment covenant will not fail if a geographic area where the
employer engages in business was not defined in the originally-drafted covenant and permits a
10
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noncompete to be based on a list of competitors without a territory. That is to say that the statute
fairly presumes that a territory defined as anywhere the employer engages in business activity
during the employment relationship is presumed reasonable, provided, however, that the size of
the territory is “reasonable.” So, while providing help toward a very real issue under the old law,
injected again is the uncertainty of “reasonableness.” The statute also presumes as reasonable a
noncompete that precludes employment with listed competitors.
Next, O.C.G.A. §13-8-56(3) warrants mention because of its impact on application and
enforcement of a noncompete:
The scope of competition restricted is measured by the business of the employer or
other person or entity in whose favor the restrictive covenant is given; provided,
however, that a court shall not refuse to enforce the provisions of a restrictive
covenant because the person seeking enforcement establishes evidence that a
restrictive covenant has been violated but has not proven that the covenant has been
violated as to the entire scope of the prohibited activities of the person seeking
enforcement or as to the entire geographic area of the covenant; ….
O.C.G.A. §13-8-56(3). A few points deserve mention.
First, the statute establishes that the scope of competition depends on the business of the
employer and not on the particular job or function of the former employee. What this means is that
if the employer engages in three distinct business arenas, but the former employee only worked in
one of those arenas, a noncompete can preclude employment in any of the three arenas. That was
not necessarily the case under the common law.
Second, enforcement of the noncompete does not require that the former employee violated
it in every respect. Any violation, no matter how minor, can serve as a basis for enforcement.
(5)

O.C.G.A. §13-8-57.

This section provides several rebuttable presumptions that courts “shall apply” in
determining the reasonableness of various aspects of employment covenants. Here, unlike certain
other areas of the statute, the language speaks plainly.
In the context of an employment covenant to be used with former employees:
a court shall presume to be reasonable in time any restraint two years or less in
duration and shall presume to be unreasonable in time any restraint more than two
years in duration, measured from the date of the termination of the business
relationship.
O.C.G.A. §13-8-57(b). From a drafting and enforcement perspective, two years is a safe harbor.
However, the presumption is rebuttable. With the ultimate benchmark for enforcement being
“reasonableness,” a question may arise whether a two-year covenant is reasonable.

11
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(6)

O.C.G.A. §13-8-53(d).

While all of the foregoing addresses what can be prohibited, how, and with whom,
subparagraph (d) addresses what may happen with an employment covenant that does not comply
with the statute. Here, the statute makes a significant change from the common law approach to
defective employment covenants:
Any restrictive covenant not in compliance with the provisions of this article is
unlawful and is void and unenforceable; provided, however, that a court may
modify a covenant that is otherwise void and unenforceable so long as the
modification does not render the covenant more restrictive with regard to the
employee than as originally drafted by the parties.
O.C.G.A. §13-8-53(d). The language starts by declaring that a noncomplying covenant is
unenforceable. Under the common law approach, that would be the end of the inquiry. There was
no provision made in the common law of Georgia permitting any effort to refine, rewrite, or
salvage a defective employment covenant. With the new statute, the General Assembly took a new
approach, declaring that a court may modify the covenant to render it enforceable. The question
becomes what does “modify” mean?
The statute starts with this: “‘Modify’" means to make, to cause, or otherwise to bring
about a modification.” O.C.G.A. §13-8-51(12). OK, not being very helpful, “modification” is then
defined in the statute:
"Modification" means the limitation of a restrictive covenant to render it reasonable
in light of the circumstances in which it was made. Such term shall include:
(A) Severing or removing that part of a restrictive covenant that would otherwise
make the entire restrictive covenant unenforceable; and
(B) Enforcing the provisions of a restrictive covenant to the extent that the
provisions are reasonable.
O.C.G.A. §13-8-51(11). So, examining the language, what is permissible?
Most commentators and the few reported court cases (all of which are from federal court)
view this language as permitting “blue penciling.” “Blue penciling” is associated with striking
offending language and enforcing the remainder of the language to the extent it can be enforced
and is otherwise a reasonable limitation. That should not be confused with reformation of a
contract, that is, rewriting the agreement to create one that is reasonable in its terms and
application. It certainly appears that the General Assembly had “blue penciling” in mind.
The statute talks about severing and removing the offending language and enforcing the
remainder to the extent what is left is reasonable. This notion is reinforced by a subsequent
provision that provides:

12
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(b) In any action concerning enforcement of a restrictive covenant, a court shall not
enforce a restrictive covenant unless it is in compliance with the provisions of Code
Section 13-8-53; provided, however, that if a court finds that a contractually
specified restraint does not comply with the provisions of Code Section 13-8-53,
then the court may modify the restraint provision and grant only the relief
reasonably necessary to protect such interest or interests and to achieve the original
intent of the contracting parties to the extent possible.
O.C.G.A. §13-8-54(b). However, the statute does not declare that severing and removing offending
language is the only kind of modification permitted, only that severing and removing is included
as a means of modifying an otherwise unenforceable covenant. O.C.G.A. §13-8-51(11)
(“Modification … shall include … severing or removing ….” ). So, is severing or removing
offending language all that is permissible? To date, neither the Georgia Court of Appeals, the
Georgia Supreme Court, nor the General Assembly has said. We do have a handful of federal court
cases that have addressed the issue of what is permitted. While helpful for now in drafting and
enforcing employment covenants, more has been permitted to salvage otherwise unenforceable
covenants than “severing or removing” language.
The earliest reported case on the subject is Pointenorth Ins. Group v. Zander, Civ. Act. No.
1:11-CV-3262-RWS, 2011 U.S. Dist. LEXIS 113413 (N.D. Ga., filed Sept. 30, 2011). That case
addressed a nonsolicitation provision that precluded the former employee from “solicit[ing],
accept[ing] or attempt[ing] to solicit or accept, …, business from any of the Employer’s clients
….” 2011 U.S. Dist. LEXIS 113413, at *3. The court quickly concluded that the restriction was
overbroad since it was not limited to those “with whom [the defendant] interacted.” Id. at *9. The
court concluded that the new statute permitted “blue penciling.” Id. The court interpreted “blue
penciling” and the new law as permitting the court to render the restriction applicable only to
“customers that the Defendant contacted and assisted with insurance.” Id.
However, is what the court did permitted under the rubric of “modification” as defined in
the statute? The statute speaks of “severing or removing” offending language. O.C.G.A. §13-851(11.) In Pointenorth, nothing was severed or removed. The language was construed to only be
applicable to a narrower field of clients, those clients with whom the former employee had
“contacted and assisted with insurance” while an employee. Pointenorth Ins. Group, 2011 U.S.
Dist. LEXIS 113413, at *9. However, maybe what the court did is consistent with the statute.
The statute directs that “[a] court shall construe a restrictive covenant to comport with the
reasonable intent and expectations of the parties to the covenant and in favor of providing
reasonable protection to all legitimate business interests established by the person seeking
enforcement.” O.C.G.A. §13-8-54(a). What the court did certainly seems consistent with this
guidepost in the statute. The restriction is limited to that which captures a legitimate business
interest – limiting the risk that the former employee would use his relationship with the employer’s
clients to lure them away.
However, the very next subsection of O.C.G.A. §13-8-54 seems to serve as a reminder that
a court can only “modify” the covenant to provide relief. See O.C.G.A. §13-8-54(b). That tosses
the examination back into the definition of what “modification” means in O.C.G.A. §13-8-51(11).
13
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So, the question persists. Did the court do what the statute said could be done? In theory one could
answer “yes” if the restriction precluding solicitation of “any of the Employer’s clients” is viewed
as essentially incorporating a list of all of the former employer’s clients and, then, severing or
removing those with whom the former employee did not contact and assist with insurance.
However, standing in contrast to this approach and the approach and conclusion in
Pointenorth is Pedowitz Group, LLC v. Ogden, Civ. Act. No. 1:13-CV-00839-RLV, 2013 U.S.
Dist. LEXIS 190499 (N.D. Ga., filed Nov. 29, 2013). There, the former employee was prohibited
from “soliciting business from any customer or prospective customer of TPG ….” 2013 U.S. Dist.
LEXIS at *2. The court readily concluded that the nonsolicitation provision was overly broad just
as was the one addressed in Pointenorth. Id. at * 16. With really no discussion, the court denied
the request for a preliminary injunction concluding that the prohibition, as phrased, was
unenforceable. Id. at *16-17. Perhaps nobody argued that the language could have been properly
“blue penciled,” pointing to Pointenorth. The fact remains, though, that the court did not do so
itself, and the statute provided the court the means to do so in O.C.G.A. §13-8-54. That said, the
decision is fully consistent with the definition of “modification” since no language could be
severed or removed and leave something behind for enforcement.
So, having only these cases available, one is left to wonder about what the full extent of a
court’s authority is under the new statute. Two more recent cases provide some additional
perspective on views about a court’s authority.
Though the reported opinion is very brief, the court in ID Technology, LLC v. Hamilton,
Civ. Act. No. 1:14-CV-00594-TWT, 2014 U.S. Dist. LEXIS 198732 (N.D. Ga., filed Mar. 24,
2014) rejected enforcement of a two-year noncompete against an employee who had only worked
for the employer for two months. 2014 U.S. Dist. LEXIS 198732, at *2. The court also refused to
enforce the noncompete because (1) there was no territorial limitation included and (2) the
noncompete prohibited employment in any capacity with a competitor. Id.
After ticking off the problems with the noncompete, the court said that it “[would] not
exercise its discretion to re-write the restrictive covenant in this case.” Id. (emphasis added). While
on its face the decision could be some basis for arguing that re-writing is permissible since the
court indicated it had the discretion to do so, in light of the absence of a territorial limitation, one
would have to re-write the agreement (insert a territorial limitation) to render it enforceable. Rewriting the covenant is not a remedy made available specifically in the statute. However, the statute
does not exclude reformation per se.
A few other comments are in order based on the statements in the ID Technology decision.
The court concluded that applying a two-year covenant against a two-month employee was
unreasonable. 2014 U.S. Dist. LEXIS 198732, at *2. Putting aside the other deficiencies with the
covenant in the court’s eye, does the statute provide that kind of discretion. The answer appears to
be “yes,” though the argument requires cobbling together various provisions in the statute. That
answer starts with the notion that a court “may” modify a covenant. That means that a defective
covenant may be modified to be enforceable or the covenant may not be enforced at all. In
O.C.G.A. §13-8-54(a) a court is directed to construe a covenant to provide reasonable protection
14
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of legitimate business interests. Though not clear in the opinion, perhaps the circumstances were
such that enforcing a two-year covenant against a two-month employee was perceived as
unreasonable. Regardless, the statute provides that as a possible argument, a conclusion supported
by O.C.G.A. §13-8-55. There, the statute declares that a party may successfully defend against a
covenant on the basis that it is “unreasonable.” Finally, O.C.G.A. §13-8-58(d) declares that in the
context of a dispute between an employer and former employee, the nature and degree of the
economic hardship on the employee is a factor that may be considered in determining the
reasonableness of the covenant.
So, notwithstanding the brevity of IT Technology, it helps to put various aspects of the
statute into perspective. However, it leaves hanging the question of whether “severing or
removing” is all that a court is empowered to do or whether reformation is possible.2
Picking up on all of the uncertainty of what is permitted in modifying a covenant is
Lifebrite Laboratories, LLC v. Cooksey, Civ. Act. File No. 1:15-CV-4309-TWT, 2016 U.S. Dist.
LEXIS 181823 (N.D. Ga., filed Dec. 9, 2016). There, the employer sought to enforce a one-year
noncompete that omitted a territorial limitation as well as a provision prohibiting the solicitation
of “any person who is currently or has been a client of the company.” 2016 U.S. Dist. LEXIS
181823, at *3-4 & *14.
Addressing the matters, the court provides a detailed examination of the statute’s language
permitting modification of otherwise unenforceable covenants with the focus being on what
“modify” means. Id. at *14-20. The court concludes:
The term “modify” used in O.C.G.A. §13-8-53(d) means the blue pencil approach
…. Though the court may strike unreasonable restrictions, and may narrow
overbroad territorial designations, court may not completely reform and rewrite
contracts supplying new and materials terms from whole cloth.
Id. at *19. 3 The court emphasizes its view in a footnote declaring that “it will not provide new
terms wholesale that the parties have not agreed to.” Id., n. 78. From this dissertation, the court
easily concluded that the noncompete was unenforceable and incapable of being “blue penciled.”
Id. The court could not draft and insert a territorial limitation.

2

The reader should note that under the common law a distinct line of demarcation exists between
reformation of an agreement or “blue penciling” and agreement. Blue penciling was permitted
under the Georgia common law with respect to covenants included in a sale of a business or other
commercial transactions not involving the employer/employee relationship. See, e.g., Hamrick v.
Kelley, 260 Ga. 307 (1990). Blue penciling there was viewed as limited to severing and removing
language, not re-writing agreements. That said, it is unclear whether this approach is or was
intended to be incorporated into the new statute.
3

Doing so, the court quoted Hamrick: “the ‘blue pencil’ marks, but it does not write. It may limit
an area, thus making it reasonable, but may not rewrite a contract void for vagueness, making it
definite by designating new, clearly demarcated areas.” Id. at *18 (citation omitted).
15
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Interesting is the resolution of the enforceability of the nonsolicitation provision. The
language precluded solicitation of any current or past client. On its face, the provision is
unenforceable because nonsolicitation provisions are permitted only to capture solicitation of those
with whom the employee had “material contact.” Without mentioning “material contact,” the court
states:
The nonsolicitation clauses … are written overly broad, but because the Georgia
statute commands the courts to be construe them narrowly, they are enforceable.
2016 U.S. Dist. LEXIS 181823, at *14. Without any mention of how the nonsolicitation provision
would be or will be construed more narrowly, the court concludes its analysis of the
nonsolicitiation provision by simply announcing the “nonsolicitation clause[] contained in … the
Employment Agreement to be enforceable.” Id. at *15. Left hanging is how are or will the
nonsolictation provision be construed and applied, especially since the court, on cross motions for
summary judgment, declares that the provision in the Employment Agreement is enforceable.
The result is a decision that seems difficult to reconcile with Pedowitz Group, LLC. That
said, the decision is generally consistent with the approach used in the Pointenorth case, though
the issues noted above about the approach used in Pointenorth continue to linger.
So, what are the takeaways on what a court’s authority is under the new statute? A few
items seem to emerge.
First, a court cannot add or supply language that renders an employment covenant
unenforceable. The most notable occurrences in this regard involve missing territorial restrictions
for noncompete agreements.
Second, under a rubric of “severing,” overly broad language can be interpreted for a
narrower reading so long as what is to be enforced is consistent with what the statute permits. So,
for example, a territorial limitation of “North America” could be narrowed to a subset of North
America. A nonsolictation provision barring solicitation of any client will be deemed to apply only
to those with whom the former employee had “material contact.” The apparent guiding principle
is to narrow in a manner deemed reasonable in the name of protecting legitimate business interests
of the employer. Temporal limitations deemed too long may be narrowed to whatever is
demonstrated to be more reasonable.
Third, lest the practitioner be tempted to include all the right language but make them as
broad as possible thinking that a court could narrow the language for a good fit for the parties later,
the principle of caveat emptor emerges. Never lose sight that the court’s authority to modify an
overly broad covenant is couched as “may,” not “shall.” As the court did in Pedowitz Group, LLC,
the court can choose not to modify a covenant. In the name of enforcing only that which is
permissible and, then, only to the extent reasonable, the unique circumstances and equities of a
situation come into play, including, but not limited to the hardship on the former employee.
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A SPECIAL NOTE CONCERNING EMPLOYEE NONSOLICITATION AGREEMENTS
Covenants not to solicit employees are frequently encountered. Such covenants are
included as a type of restrictive covenant to which the statute applies. See O.C.G.A. §13-8-51(15).
However, other than the presumption that a restrictive covenant is deemed reasonable if for a
period of two years or less, nothing else in the statute expressly addresses a covenant not to solicit
employees. It is very much an open question whether the statute actually reaches these covenants
other than in this narrow respect. At common law, these kinds of covenants were enforceable so
long as the covenant was reasonable as to its duration and territory.
IV.

Conclusion.

The question posited by this paper and presentation is how far can you go with restrictive
covenants under the new framework. The answer would appear to be that it is still uncertain
notwithstanding the professed goal of “providing statutory guidance so that all parties to such
agreements may be certain of the validity and enforceability of such provisions and may know
their rights and duties according to such provisions.” O.C.G.A. §13-8-50. While the statute is plain
with respect to certain duration limitations for employment covenants and what will be a sufficient
description of competitive activity, many other questions remain.
play:
•
•
•
•
•

The statute is replete with the grist for the litigation mill. Just to name a few questions in
Does the person qualify as an employee?
Is there a dichotomy between confidential information and confidential information that is
important or of value?
Who is a prospective customer for purposes of a covenant not to solicit?
What amounts to “selective or specialized skills, learning, or abilities?”
What does “modification” encompass in address an unenforceable covenant?

What emerges from this is the question of whether the statute has advanced use of employment
covenants or simply created a new and different set of questions that the courts will have to address,
with each situation unique to its circumstances. If the latter, then the conversation about covenants
may not have been changed that remarkably.
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O.C.G.A. § 13-8-50
Current through the 2018 Regular Session of the General Assembly
Official Code of Georgia Annotated > TITLE 13. CONTRACTS > CHAPTER 8. ILLEGAL AND VOID
CONTRACTS GENERALLY > ARTICLE 4. RESTRICTIVE COVENANTS IN CONTRACTS

§ 13-8-50. Legislative findings
The General Assembly finds that reasonable restrictive covenants contained in employment and
commercial contracts serve the legitimate purpose of protecting legitimate business interests and creating
an environment that is favorable to attracting commercial enterprises to Georgia and keeping existing
businesses within the state. Further, the General Assembly desires to provide statutory guidance so that all
parties to such agreements may be certain of the validity and enforceability of such provisions and may
know their rights and duties according to such provisions.

History
Code 1981, § 13-8-50, enacted by Ga. L. 2011, p. 399, § 4/HB 30.
OFFICIAL CODE OF GEORGIA ANNOTATED
Copyright 2018 by The State of Georgia All rights reserved.
End of Document
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O.C.G.A. § 13-8-51
Current through the 2018 Regular Session of the General Assembly
Official Code of Georgia Annotated > TITLE 13. CONTRACTS > CHAPTER 8. ILLEGAL AND VOID
CONTRACTS GENERALLY > ARTICLE 4. RESTRICTIVE COVENANTS IN CONTRACTS

§ 13-8-51. Definitions
As used in this article, the term:
(1)"Affiliate" means:
(A)A person or entity that directly, or indirectly through one or more intermediaries,
controls or is controlled by or is under common control with another person or entity;
(B)Any entity of which a person is an officer, director, or partner or holds an equity interest
or ownership position that accounts for 25 percent or more of the voting rights or profit
interest of such entity;
(C)Any trust or other estate in which the person or entity has a beneficial interest of 25
percent or more or as to which such person or entity serves as trustee or in a similar
fiduciary capacity; or
(D)The spouse, lineal ancestors, lineal descendants, and siblings of the person, as well as
each of their spouses.
(2)"Business" means any line of trade or business conducted by the seller or employer, as such
terms are defined in this Code section.
(3)"Confidential information" means data and information:
(A)Relating to the business of the employer, regardless of whether the data or information
constitutes a trade secret as that term is defined in Code Section 10-1-761;
(B)Disclosed to the employee or of which the employee became aware of as a consequence
of the employee's relationship with the employer;
(C)Having value to the employer;
(D)Not generally known to competitors of the employer; and
(E)Which includes trade secrets, methods of operation, names of customers, price lists,
financial information and projections, route books, personnel data, and similar information;
provided, however, that such term shall not mean data or information (A) which has been
voluntarily disclosed to the public by the employer, except where such public disclosure
has been made by the employee without authorization from the employer; (B) which has
been independently developed and disclosed by others; or (C) which has otherwise entered
the public domain through lawful means.
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(4)"Controlling interest" means any equity interest or ownership participation held by a person
or entity with respect to a business that accounts for 25 percent or more of the voting rights or
profit interest of the business prior to the sale, alone or in combination with the interest or
participation held by affiliates of such person or entity.
(5)"Employee" means:
(A)An executive employee;
(B)Research and development personnel or other persons or entities of an employer,
including, without limitation, independent contractors, in possession of confidential
information that is important to the business of the employer;
(C)Any other person or entity, including an independent contractor, in possession of
selective or specialized skills, learning, or abilities or customer contacts, customer
information, or confidential information who or that has obtained such skills, learning,
abilities, contacts, or information by reason of having worked for an employer; or
(D)A franchisee, distributor, lessee, licensee, or party to a partnership agreement or a sales
agent, broker, or representative in connection with franchise, distributorship, lease, license,
or partnership agreements.
Such term shall not include any employee who lacks selective or specialized skills,
learning, or abilities or customer contacts, customer information, or confidential
information.
(6)"Employer" means any corporation, partnership, proprietorship, or other business
organization, whether for profit or not for profit, including, without limitation, any successor in
interest to such an entity, who or that conducts business or any person or entity who or that
directly or indirectly owns an equity interest or ownership participation in such an entity
accounting for 25 percent or more of the voting rights or profit interest of such entity. Such
term also means the buyer or seller of a business organization.
(7)"Executive employee" means a member of the board of directors, an officer, a key
employee, a manager, or a supervisor of an employer.
(8)"Key employee" means an employee who, by reason of the employer's investment of time,
training, money, trust, exposure to the public, or exposure to customers, vendors, or other
business relationships during the course of the employee's employment with the employer, has
gained a high level of notoriety, fame, reputation, or public persona as the employer's
representative or spokesperson or has gained a high level of influence or credibility with the
employer's customers, vendors, or other business relationships or is intimately involved in the
planning for or direction of the business of the employer or a defined unit of the business of the
employer. Such term also means an employee in possession of selective or specialized skills,
learning, or abilities or customer contacts or customer information who has obtained such
skills, learning, abilities, contacts, or information by reason of having worked for the
employer.
(9)"Legitimate business interest" includes, but is not limited to:
(A)Trade secrets, as defined by Code Section 10-1-761;
(B)Valuable confidential information that otherwise does not qualify as a trade secret;
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(C)Substantial relationships with specific prospective or existing customers, patients,
vendors, or clients;
(D)Customer, patient, or client good will associated with:
(i)An ongoing business, commercial, or professional practice, including, but not limited
to, by way of trade name, trademark, service mark, or trade dress;
(ii)A specific geographic location; or
(iii)A specific marketing or trade area; and
(E)Extraordinary or specialized training.
(10)"Material contact" means the contact between an employee and each customer or potential
customer:
(A)With whom or which the employee dealt on behalf of the employer;
(B)Whose dealings with the employer were coordinated or supervised by the employee;
(C)About whom the employee obtained confidential information in the ordinary course of
business as a result of such employee's association with the employer; or
(D)Who receives products or services authorized by the employer, the sale or provision of
which results or resulted in compensation, commissions, or earnings for the employee
within two years prior to the date of the employee's termination.
(11)"Modification" means the limitation of a restrictive covenant to render it reasonable in
light of the circumstances in which it was made. Such term shall include:
(A)Severing or removing that part of a restrictive covenant that would otherwise make the
entire restrictive covenant unenforceable; and
(B)Enforcing the provisions of a restrictive covenant to the extent that the provisions are
reasonable.
(12)"Modify" means to make, to cause, or otherwise to bring about a modification.
(13)"Products or services" means anything of commercial value, including, without limitation,
goods; personal, real, or intangible property; services; financial products; business
opportunities or assistance; or any other object or aspect of business or the conduct thereof.
(14)"Professional" means an employee who has as a primary duty the performance of work
requiring knowledge of an advanced type in a field of science or learning customarily acquired
by a prolonged course of specialized intellectual instruction or requiring invention,
imagination, originality, or talent in a recognized field of artistic or creative endeavor. Such
term shall not include employees performing technician work using knowledge acquired
through on-the-job and classroom training, rather than by acquiring the knowledge through
prolonged academic study, such as might be performed, without limitation, by a mechanic, a
manual laborer, or a ministerial employee.
(15)"Restrictive covenant" means an agreement between two or more parties that exists to
protect the first party's or parties' interest in property, confidential information, customer good
will, business relationships, employees, or any other economic advantages that the second
party has obtained for the benefit of the first party or parties, to which the second party has
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gained access in the course of his or her relationship with the first party or parties, or which the
first party or parties has acquired from the second party as the result of a sale. Such restrictive
covenants may exist within or ancillary to contracts between or among employers and
employees, distributors and manufacturers, lessors and lessees, partnerships and partners,
employers and independent contractors, franchisors and franchisees, and sellers and purchasers
of a business or commercial enterprise and any two or more employers. A restrictive covenant
shall not include covenants appurtenant to real property.
(16)"Sale" means any sale or transfer of the good will or substantially all of the assets of a
business or any sale or transfer of a controlling interest in a business, whether by sale,
exchange, redemption, merger, or otherwise.
(17)"Seller" means any person or entity, including any successor-in-interest to such an entity,
that is:
(A)An owner of a controlling interest;
(B)An executive employee of the business who receives, at a minimum, consideration in
connection with a sale; or
(C)An affiliate of a person or entity described in subparagraph (A) of this paragraph;
provided, however, that each sale involving a restrictive covenant shall be binding only on
the person or entity entering into such covenant, its successors-in-interest, and, if so
specified in the covenant, any entity that directly or indirectly through one or more
affiliates is controlled by or is under common control of such person or entity.
(18)"Termination" means the termination of an employee's engagement with an employer,
whether with or without cause, upon the initiative of either party.
(19)"Trade dress" means the distinctive packaging or design of a product that promotes the
product and distinguishes it from other products in the marketplace.

History
Code 1981, § 13-8-51, enacted by Ga. L. 2011, p. 399, § 4/HB 30.
OFFICIAL CODE OF GEORGIA ANNOTATED
Copyright 2018 by The State of Georgia All rights reserved.
End of Document
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O.C.G.A. § 13-8-52
Current through the 2018 Regular Session of the General Assembly
Official Code of Georgia Annotated > TITLE 13. CONTRACTS > CHAPTER 8. ILLEGAL AND VOID
CONTRACTS GENERALLY > ARTICLE 4. RESTRICTIVE COVENANTS IN CONTRACTS

§ 13-8-52. Application
(a)The provisions of this article shall be applicable only to contracts and agreements between or
among:
(1)Employers and employees;
(2)Distributors and manufacturers;
(3)Lessors and lessees;
(4)Partnerships and partners;
(5)Franchisors and franchisees;
(6)Sellers and purchasers of a business or commercial enterprise; and
(7)Two or more employers.
(b)The provisions of this article shall not apply to any contract or agreement not described in
subsection (a) of this Code section.

History
Code 1981, § 13-8-52, enacted by Ga. L. 2011, p. 399, § 4/HB 30.
OFFICIAL CODE OF GEORGIA ANNOTATED
Copyright 2018 by The State of Georgia All rights reserved.
End of Document
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§ 13-8-53. Enforcement of covenants; writing requirement; determining competitive
status; effect of failure to comply; time and geographic limitations
(a)Notwithstanding any other provision of this chapter, enforcement of contracts that restrict
competition during the term of a restrictive covenant, so long as such restrictions are reasonable in
time, geographic area, and scope of prohibited activities, shall be permitted. However, enforcement of
contracts that restrict competition after the term of employment, as distinguished from a customer
nonsolicitation provision, as described in subsection (b) of this Code section, or a nondisclosure of
confidential information provision, as described in subsection (e) of this Code section, shall not be
permitted against any employee who does not, in the course of his or her employment:
(1)Customarily and regularly solicit for the employer customers or prospective customers;
(2)Customarily and regularly engage in making sales or obtaining orders or contracts for
products or services to be performed by others;
(3)Perform the following duties:
(A)Have a primary duty of managing the enterprise in which the employee is employed or
of a customarily recognized department or subdivision thereof;
(B)Customarily and regularly direct the work of two or more other employees; and
(C)Have the authority to hire or fire other employees or have particular weight given to
suggestions and recommendations as to the hiring, firing, advancement, promotion, or any
other change of status of other employees; or
(4)Perform the duties of a key employee or of a professional.
(b)Notwithstanding any other provision of this chapter, an employee may agree in writing for the
benefit of an employer to refrain, for a stated period of time following termination, from soliciting, or
attempting to solicit, directly or by assisting others, any business from any of such employer's
customers, including actively seeking prospective customers, with whom the employee had material
contact during his or her employment for purposes of providing products or services that are
competitive with those provided by the employer's business. No express reference to geographic area
or the types of products or services considered to be competitive shall be required in order for the
restraint to be enforceable. Any reference to a prohibition against "soliciting or attempting to solicit
business from customers" or similar language shall be adequate for such purpose and narrowly
construed to apply only to: (1) such of the employer's customers, including actively sought prospective
customers, with whom the employee had material contact; and (2) products or services that are
competitive with those provided by the employer's business.

ICLE at Sea: Mediterranean
264 of 310

O.C.G.A. § 13-8-53

Page 2 of 2

(c)
(1)Activities, products, or services that are competitive with the activities, products, or services
of an employer shall include activities, products, or services that are the same as or similar to
the activities, products, or services of the employer. Whenever a description of activities,
products, or services, or geographic areas, is required by this Code section, any description that
provides fair notice of the maximum reasonable scope of the restraint shall satisfy such
requirement, even if the description is generalized or could possibly be stated more narrowly to
exclude extraneous matters. In case of a post-employment covenant entered into prior to
termination, any good faith estimate of the activities, products, or services, or geographic
areas, that may be applicable at the time of termination shall also satisfy such requirement,
even if such estimate is capable of including or ultimately proves to include extraneous
activities, products, or services, or geographic areas. The post-employment covenant shall be
construed ultimately to cover only so much of such estimate as relates to the activities actually
conducted, the products or services actually offered, or the geographic areas actually involved
within a reasonable period of time prior to termination.
(2)Activities, products, or services shall be considered sufficiently described if a reference to
the activities, products, or services is provided and qualified by the phrase "of the type
conducted, authorized, offered, or provided within two years prior to termination" or similar
language containing the same or a lesser time period. The phrase "the territory where the
employee is working at the time of termination" or similar language shall be considered
sufficient as a description of geographic areas if the person or entity bound by the restraint can
reasonably determine the maximum reasonable scope of the restraint at the time of termination.
(d)Any restrictive covenant not in compliance with the provisions of this article is unlawful and is
void and unenforceable; provided, however, that a court may modify a covenant that is otherwise void
and unenforceable so long as the modification does not render the covenant more restrictive with
regard to the employee than as originally drafted by the parties.
(e)Nothing in this article shall be construed to limit the period of time for which a party may agree to
maintain information as confidential or as a trade secret, or to limit the geographic area within which
such information must be kept confidential or as a trade secret, for so long as the information or
material remains confidential or a trade secret, as applicable.

History
Code 1981, § 13-8-53, enacted by Ga. L. 2011, p. 399, § 4/HB 30; Ga. L. 2012, p. 775, § 13/HB 942.
OFFICIAL CODE OF GEORGIA ANNOTATED
Copyright 2018 by The State of Georgia All rights reserved.
End of Document
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§ 13-8-54. Judicial construction of covenants
(a)A court shall construe a restrictive covenant to comport with the reasonable intent and expectations
of the parties to the covenant and in favor of providing reasonable protection to all legitimate business
interests established by the person seeking enforcement.
(b)In any action concerning enforcement of a restrictive covenant, a court shall not enforce a
restrictive covenant unless it is in compliance with the provisions of Code Section 13-8-53; provided,
however, that if a court finds that a contractually specified restraint does not comply with the
provisions of Code Section 13-8-53, then the court may modify the restraint provision and grant only
the relief reasonably necessary to protect such interest or interests and to achieve the original intent of
the contracting parties to the extent possible.

History
Code 1981, § 13-8-54, enacted by Ga. L. 2011, p. 399, § 4/HB 30.
OFFICIAL CODE OF GEORGIA ANNOTATED
Copyright 2018 by The State of Georgia All rights reserved.
End of Document
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§ 13-8-55. Requirements of person seeking enforcement of covenants
The person seeking enforcement of a restrictive covenant shall plead and prove the existence of one or
more legitimate business interests justifying the restrictive covenant. If a person seeking enforcement of
the restrictive covenant establishes by prima-facie evidence that the restraint is in compliance with the
provisions of Code Section 13-8-53, then any person opposing enforcement has the burden of establishing
that the contractually specified restraint does not comply with such requirements or that such covenant is
unreasonable.

History
Code 1981, § 13-8-55, enacted by Ga. L. 2011, p. 399, § 4/HB 30.
OFFICIAL CODE OF GEORGIA ANNOTATED
Copyright 2018 by The State of Georgia All rights reserved.
End of Document
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§ 13-8-56. Reasonableness determinations restricting competition; presumptions
In determining the reasonableness of a restrictive covenant that limits or restricts competition
during or after the term of an employment or business relationship, the court shall make the
following presumptions:
(1)During the term of the relationship, a time period equal to or measured by duration of the
parties' business or commercial relationship is reasonable, provided that the reasonableness of
a time period after a term of employment shall be as provided for in Code Section 13-8-57;
(2)A geographic territory which includes the areas in which the employer does business at any
time during the parties' relationship, even if not known at the time of entry into the restrictive
covenant, is reasonable provided that:
(A)The total distance encompassed by the provisions of the covenant also is reasonable;
(B)The agreement contains a list of particular competitors as prohibited employers for a
limited period of time after the term of employment or a business or commercial
relationship; or
(C)Both subparagraphs (A) and (B) of this paragraph;
(3)The scope of competition restricted is measured by the business of the employer or other
person or entity in whose favor the restrictive covenant is given; provided, however, that a
court shall not refuse to enforce the provisions of a restrictive covenant because the person
seeking enforcement establishes evidence that a restrictive covenant has been violated but has
not proven that the covenant has been violated as to the entire scope of the prohibited activities
of the person seeking enforcement or as to the entire geographic area of the covenant; and
(4)Any restriction that operates during the term of an employment relationship, agency
relationship, independent contractor relationship, partnership, franchise, distributorship,
license, ownership of a stake in a business entity, or other ongoing business relationship shall
not be considered unreasonable because it lacks any specific limitation upon scope of activity,
duration, or geographic area so long as it promotes or protects the purpose or subject matter of
the agreement or relationship or deters any potential conflict of interest.

History
Code 1981, § 13-8-56, enacted by Ga. L. 2011, p. 399, § 4/HB 30.
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§ 13-8-57. Reasonableness determinations restricting time; presumptions
(a)In determining the reasonableness in time of a restrictive covenant sought to be enforced after a
term of employment, a court shall apply the rebuttable presumptions provided in this Code section.
(b)In the case of a restrictive covenant sought to be enforced against a former employee and not
associated with the sale or ownership of all or a material part of:
(1)The assets of a business, professional practice, or other commercial enterprise;
(2)The shares of a corporation;
(3)A partnership interest;
(4)A limited liability company membership; or
(5)An equity interest or profit participation, of any other type, in a business, professional
practice, or other commercial enterprise,
a court shall presume to be reasonable in time any restraint two years or less in duration and
shall presume to be unreasonable in time any restraint more than two years in duration,
measured from the date of the termination of the business relationship.
(c)In the case of a restrictive covenant sought to be enforced against a current or former distributor,
dealer, franchisee, lessee of real or personal property, or licensee of a trademark, trade dress, or
service mark and not associated with the sale of all or a part of:
(1)The assets of a business, professional practice, or other commercial enterprise;
(2)The shares of a corporation;
(3)A partnership interest;
(4)A limited liability company membership; or
(5)An equity interest or profit participation, of any other type, in a business, professional
practice, or other commercial enterprise,
a court shall presume to be reasonable in time any restraint three years or less in duration and
shall presume to be unreasonable in time any restraint more than three years in duration,
measured from the date of termination of the business relationship.
(d)In the case of a restrictive covenant sought to be enforced against the owner or seller of all or a
material part of:
(1)The assets of a business, professional practice, or other commercial enterprise;
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(2)The shares of a corporation;
(3)A partnership interest;
(4)A limited liability company membership; or
(5)An equity interest or profit participation, of any other type, in a business, professional
practice, or other commercial enterprise,
a court shall presume to be reasonable in time any restraint the longer of five years or less in
duration or equal to the period of time during which payments are being made to the owner or
seller as a result of any sale referred to in this subsection and shall presume to be unreasonable
in time any restraint more than the longer of five years in duration or the period of time during
which payments are being made to the owner or seller as a result of any sale referred to in this
subsection, measured from the date of termination or disposition of such interest.

History
Code 1981, § 13-8-57, enacted by Ga. L. 2011, p. 399, § 4/HB 30.
OFFICIAL CODE OF GEORGIA ANNOTATED
Copyright 2018 by The State of Georgia All rights reserved.
End of Document
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§ 13-8-58. Enforcement by third parties
(a)A court shall not refuse to enforce a restrictive covenant on the ground that the person seeking
enforcement is a third-party beneficiary of such contract or is an assignee or successor to a party to
such contract.
(b)In determining the enforceability of a restrictive covenant, it is not a defense that the person
seeking enforcement no longer continues in business in the scope of the prohibited activities that is the
subject of the action to enforce the restrictive covenant if such discontinuance of business is the result
of a violation of the restriction.
(c)A court shall enforce a restrictive covenant by any appropriate and effective remedy available at
law or equity, including, but not limited to, temporary and permanent injunctions.
(d)In determining the reasonableness of a restrictive covenant between an employer and an employee,
as such term is defined in subparagraphs (A) through (C) of paragraph (5) of Code Section 13-8-51, a
court may consider the economic hardship imposed upon an employee by enforcement of the
covenant; provided, however, that this subsection shall not apply to contracts or agreements between
or among those persons or entities listed in paragraphs (2) through (7) of subsection (a) of Code
Section 13-8-52.

History
Code 1981, § 13-8-58, enacted by Ga. L. 2011, p. 399, § 4/HB 30.
OFFICIAL CODE OF GEORGIA ANNOTATED
Copyright 2018 by The State of Georgia All rights reserved.
End of Document
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§ 13-8-59. Construction with federal provisions
Nothing in this article shall be construed or interpreted to allow or to make enforceable any restraint of
trade or commerce that is otherwise illegal or unenforceable under the laws of the United States or under
the Constitution of this state or of the United States.

History
Code 1981, § 13-8-59, enacted by Ga. L. 2011, p. 399, § 4/HB 30.
OFFICIAL CODE OF GEORGIA ANNOTATED
Copyright 2018 by The State of Georgia All rights reserved.
End of Document
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Introduction

County Administrator
• 53-6-35 to 53-6-44 addresses County Guardians to
handle the decedent's property

• Each county should have at least one
• These individuals are on a blanket bond with the county
• The county administrator is appointed when there needs to
be a claim against the estate

1
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COUNTY GUARDIAN AS
CONSERVATOR
• 29-8-1 to 29-8-5 addresses county guardians
• Each county should have at least one
• These individuals are on a blanket bond with the county
• Additional bond may be necessary in cases with more than
minimal assets

Guardianship
Procedure filed in Probate Court when someone
can not take care of himself/herself
Title 29 of O.C.G.A Guardian and Ward

4

2
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Conservator
The person who handles finances and property of
the Ward, formerly known as Guardian of the
Property.
Some wards have Conservators. some do not.

6

3

ICLE at Sea: Mediterranean
277 of 310

9/14/18

Incapacitated Adult- IA
Ward
The one who is in need of care

DHS
Department of Human
Services
Agency appointed as Guardian
O.C.G.A. § 29-10-4

8

4
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Types of Guardianships

Adult Guardianship/Conservatorship
GPCSF 12
n A Petition of Guardianship or Conservatorship of
an Adult

n OCGA §§ 29-4-10 to 29-4-13 and
n OCGA §§ 29-5-10 to 29-5-17

5
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Emergency Guardianship/Conservatorship
GPCSF 11
n EmergencyO.C.G.A. §§ 29-4-14 to 29-4-16
O.C.G.A. §§ 29-5-14 to 29-5-16

Emergency
Guardianship/Conservatorship
GPCSF 11
n Emergencyn Must be true emergency
n Evaluation within 72 Hours
n Hearing within 3 to 5 days
n Only valid 60 days – can not be made permanent

6
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n Minor ConservatorshipO.C.G.A. §§ 29-3-1 to 29-3-10

Conservatorship of a Minor
GPCSF 30

n Veterans Affairs GuardianshipO.C.G.A. §§ 29-7-2 to 29-7-9

Veterans Affairs Guardianship

7
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n Temporary Medical Consent Guardian
O.C.G.A. § 29-4-18

Temporary Medical Consent Guardianship
GPCSF 36

n Testamentary GuardianshipO.C.G.A. § 29-2-4

Testamentary Guardianship
GPCSF supplement 5

8
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Hearing
• Rights of Ward
• Least Restrictive
• O.C.G.A. §§ 29-4-20 (a) (6) and
• 29-5-20 (a) (6)

Who to appoint
• The best interest of the Ward
• O.C.G.A. §§ 29-4-3 AND 29-5-3

9
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Beginning
• Oath
• Bond
• Letters are issued

Special Powers
• O.C.G.A. §§ 29-4-23 (b) 29-5-23(c)
•
•
•
•
•
•
•

Sell property of the ward GPCSF 14 and 15
Encroach for more than budget
Invest in other than federally insured accounts
Abandon property
Compromise a claim over $15,000.00
Create a Trust
Estate Planning

• Sterilization O.C.G.A. 31-20-1 to 31-20-6

10
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Accounts
• Set up an account for the ward that is:
• Conservator Account
• Federally insured
• Separate from your own
• Allows you to write checks

Ideas for locating assets/liabilities
• Contact credit agencies –Equifax, etc.
• Pensions, 401K;
• VA benefits

11

ICLE at Sea: Mediterranean
285 of 310

9/14/18

Real Property
•
•
•
•
•
•

Should the ward live there
Proper Insurance
Rent agreement
Upkeep and lawn care
Utilities
Sale

Rights of Ward
• Guardianship O.C.G.A. § 29-4-22
• Respect and dignity
• That the ward have sufficient contact with you
• Cooperate with the conservator
• Insure that the ward is properly cared for physically
• Keep the court informed of the Guardian and Ward’s
current address

12
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Rights of Ward
• Conservatorship O.C.G.A. § 29-4-22
• Respect and dignity
•
•
•
•

That the ward have sufficient contact with you
Cooperate with the Guardian
Insure that the ward is properly cared for financially
Keep the court informed of the Guardian and Ward’s
current address

• Keep records of the wards assets and expenditures and file
reports timely

Rights of Ward
• Guardianship § O.C.G.A. 29-5-22 (b)(9)
• Requires that you keep good records and supporting
documents to show all expenditures

13
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RETURNS

• Returns are required in every appointed case
• Your returns must be timely, pursuant to
O.C.G.A. Sections 29-3-50 (e), 29-5-50 (e) and
title 53.

• Returns are due within 60 days from the
anniversary date of the letters being issued
• If you do not file returns timely you forfeit
your commission.

INVENTORY
• An Inventory is due within 6 months of
appointment on an estate case.
• Inventories on Conservatorship cases are
due within 60 days of appointment and
each year thereafter

14
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Budget
• O.C.G.A. §§ 29-5-23 to 29-5-30
• The budget amount is set each year
• The budget should be sufficient to provide for the ward

Expenditures
• You are REQUIRED to file a Petition to Encroach

to obtain the Judge’s approval for said expenditures
that are over the amount set in the budget.

• In some cases you are allowed to spend the income

but not the principal but only when a budget has not
been set.
• Principal = the amount you start with

15
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Encroachments
• O.C.G.A. §§ 29-3-22 (c) and 29-5-23 (c)
• GPCSF 20

Secure and Protect Assets
• O.C.G.A. § 29-5-22 requires the Conservator to
secure the assets of the ward

16
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Personal Property
• Secure the ward’s personal property
• Furniture
• Automobiles

REPORTING

17
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Account for all expenditures
• The return is required to be detailed

Reports
• Conservator
• Inventory
• Returns

• Guardian
• Personal Status Reports

18

ICLE at Sea: Mediterranean
292 of 310

9/14/18

Inventory and Asset Management
Plan
• O.C.G.A. § 29-5-30 29-3-30 provides that an

Inventory and Asset Management Plan shall be filed
within two (2) months of appointment and each year
thereafter
Example: If you took your oath and your letters
are dated Jan 15th then your Inventory and Asset
Management Plan would be due on March15th.

Returns for Conservators
• 29-5-60 29-3-60 addresses returns
• Must be filed each and every years within 60 days of the
anniversary date

• Late returns or inventory doesn’t change the anniversary date
• The date to file a return can only be changed by the court via
court order

• THIS DOCUMENT SHALL BE MAILED BY THE

CONSERVATOR VIA FIRST CLASS MAIL TO THE
SURETY, WARD AND WARD’S GUARDIAN AND ANY
OTHER INTERESTED PARTIES

19
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Estate reports
• 53-7-30 et seq. and 53-7-67

• Only one inventory needs to be filed within six months
after the date of appointment of the personal
representative

• Returns are due 60 days after the anniversary date and are
to be filed each and every year

• The date does change except by court order
• BOTH MUST BE MAILED FIRST CLASS TO THE

HEIRS OR BENEFICIARIES IF THE COURT HAS
DETERMINED A WILL IS VALID

23
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FAILURE TO FILE

Failure to file Reports
•
•
•
•
•
•

Loss of Commission
O.C.G.A. § 29-5-50(e) 29-3-50 (e)
Removal as the Guardian or Conservator
Invoke the bond
Settlement of Accounts
Any other Order the Court deems appropriate under the circumstances of the
case

• Which could result in forfeiture of commissions, a fine and/or imprisonment
• Embarrassing yourself and the Court

24
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Tax Returns
• Tax Returns may be required each year
• You are responsible for getting past years in order

Commissions
• Conservator of Adult Ward O.C.G.A
• O.C.G.A §29-5-50

• VA Guardianship
• O.C.G.A. §29-7-15

25
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Discharge

• You must file for a discharge and
pay the amount necessary to
cover the cost of the discharge.
• You have to account for all the
money collected.
• Stipend Payments

Death of the Ward
• Death of the Ward ends your ability to act as
Conservator

26
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Discharge
• O.C.G.A §§29-3-71 and 29-5-81,
• GPCSF 34;

ESTATE CASES
• Personal Representatives: Includes permanent

Administrators, Executors, Administrators with Will
Annexed, and County Administrators.

• Agreement: The fees and commissions of a

Personal Representative may be such an amount
as may be agreed upon in writing by all heirs of
an intestate decedent or all beneficiaries of a
testate decedent.
• Absent a contract supported by consideration
obligating one to serve, a nominated Personal
Representative cannot be forced to serve.

27
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PERSONAL REPRESENTATIVE
• Compensation: If compensation is not the

subject of an agreement or provision in the Will,
a Personal Representative is entitled to
compensation as set forth in O.C.G.A. §53-6-60:
• Two and one-half percent (2½%) on all sums of money

received by the PR on account of the estate, except on
money loaned by and repaid to the PR, and two and onehalf percent (2½%) on all sums of money paid out by the PR
for debts, legacies, or distributive shares.

PERSONAL REPRESENTATIVE
• Whenever any portion of the dividends,

interests or rents payable to a PR is required to
be withheld for income tax purposes, the
amount withheld is deemed to have been
collected by the PR.

• If there is more than one PR serving

simultaneously, the commissions are divided
according to the services of each

28
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PERSONAL REPRESENTATIVE
• No commissions are payable for handing over funds
to a successor PR or for receiving funds from a
predecessor PR.

• PRs who fail to make annual returns as required by
law forfeit all commissions for transactions during
the year within which no return is made, unless the
court, for cause shown, relieves the forfeiture by
special order.

ADMINISTRATION
• Because there is no will you have to divide the
assets as required by Georgia law

• Pursuant to O.C.G.A. Section 53-2-1
• Temporary Administrators: The amount of fees
or commission payable to a Temporary
Administrator is not set by statute.

• Pursuant to O.C.G.A. Section 53-6-64, a

Temporary Administrator may apply to the court
for reasonable compensation

29
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PROBATES AND
ADMINISTRATION WITH WILL
ANNEXED
• You as the Administrator are required to divide the assets
according to the valid will

FEES AND REPORTS
• A valid will determines the fees
• If the will is silent or there is not a Will then 53-6-60

30
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FIRST MARSHAL THE ASSETS

Pay the debts of the decedent
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Discharges of Estates
• 53-7-50 to 53-7-56

34
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ANY QUESTIONS?

35
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Credits
American Bar Association
National College of Probate Judges
National Guardianship Association
Clayton County Probate Court

36
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Cassady
Ms. CarolVaughn
V. ClarkBrewer

Member Member

2019

2019

Carol
V. Clark
Harold
T. Daniel, Jr.
Mr.

Member Member

2019

2019

T. Daniel,
Harold
Ms.
Laverne
LewisJr.Gaskins

Member Member

2019

2021

Laverne
Lewis
Gaskins
Ms.
Allegra
J. Lawrence
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours
of continuing legal education activity in the area of trial practice. These trial practice hours are
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of
“approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess
trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at
the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

Follow ICLE on social media:
http://www.facebook.com/iclega
bit.ly/ICLELinkedIn
#iclega

INSTITUTE OF CONTINUING LEGAL EDUCATION

www.gabar.org/ICLE

