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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and eﬀorts of the Chairperson(s) and speakers, this seminar would not have been possible.
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneﬁcial as well as enjoyable We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a diﬀerent legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staﬀ
Jeﬀrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE
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AGENDA

VII

		THURSDAY,
		
MAY 10, 2018
		

JOINT SESSION

		PRESIDING:
		Chad Henderson, Chair-Elect, Real Property Law Section, State Bar of Georgia;
		
Program Chair; Henderson Legal LLC, Atlanta
7:30 REGISTRATION (All attendees must check in upon arrival. A jacket or sweater is 		
		recommended.)
8:15 WELCOME AND PROGRAM OVERVIEW
		Chad Henderson
8:30 LEGISLATIVE UPDATE
		Bret Chaness, Rubin Lublin LLC, Peachtree Corners
9:00 JUDICIAL UPDATE
		Carol V. Clark, Carol Clark Law, Atlanta
10:15 PRESENTATION OF 2018 PINDAR AWARD
		Chad Henderson
10:30 BREAK
10:45 REPORT FROM THE TRENCHES: THE FUTURE OF THE CFPB, GSE REFORM AND
		
DATA SECURITY REGULATION
		Justin Ailes, Vice President of Government and Regulatory Affairs, American Land Title 		
		Association, Washington, D.C.
11:45 2018 REVISIONS TO THE GEORGIA TITLE STANDARDS
		Hilary Herris Fentress, Chicago Title Insurance Company and Commonwealth Land Title
		
Insurance Company, Atlanta
12:15 EVOLUTION OF THE STATE TAX EXECUTION MODERNIZATION ACT AND “SOLVED”
		Mark S. Robinson, Old Republic National Title Insurance Company, Alpharetta
		Cate S. Hoskins, O’Kelley & Sorohan LLC, Cumming, Kennesaw
		Dominick Capotosto, Georgia Department of Revenue, Atlanta
1:00

RECESS

2:00

RAIFORD MEMORIAL GOLF TOURNAMENT

6:00

2018 REAL PROPERTY LAW INSTITUTE KICK-OFF PARTY
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		SATURDAY,
		
MAY 12, 2018
		
7:45

JOINT SESSION
COMPLIMENTARY CONTINENTAL BREAKFAST

		PRESIDING:
		Chad Henderson
8:15 ANNUAL MEETING OF THE REAL PROPERTY L AW SECTION
		Triece Gignilliat Ziblut, Chair of the Real Property Law Section, State Bar of Georgia;
		
Rubnitz Thompson Ziblut, LLC, Savannah
8:30 TITLE INSURANCE HALL OF FAME: WE’VE SEEN ALMOST E VERYTHING, SO WE
		
KNOW HOW TO FIX ALMOST E VERYTHING
		Amanda F. Calloway, Calloway Title & Escrow LLC, Atlanta
		Kyle J. Levstek, Calloway Title & Escrow LLC, Atlanta
9:20 RECENT DEVELOPMENTS IN TAX LIENS AND TAX DEEDS
		Bradley A. “Brad” Hutchins, Weissman, Atlanta
10:10 BREAK
10:25 2017’S CASES WHICH WILL BE KNOWN BY ONE NAME: “MCSEVEN,” DENAPOLI,
		
GREAT WATERS[SIC], HARRIS, GEORGE AND ZHONG II
		T. Matthew Mashburn, Aldridge Pite LLP, Atlanta
11:15 HOW THE 2017 TAX REFORM ACT WILL AFFECT YOUR PRACTICE AND YOUR 		
		CLIENTS
		Jed Steven Beardsley, Baker Donelson Bearman Caldwell & Berkowitz PC, Atlanta
12:00 THE IMPORTANCE OF IDENTIFYING AND VETTING YOUR CLIENT IN A REAL ESTATE
		CLOSING
		Paula J. Frederick, General Counsel, State Bar of Georgia, Atlanta
12:45 ADJOURN
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The Executive Committee of the Real Property Law Section is very active in the
legislative process. The Legislative Subcommittee, led by Willie Phelan and Kent Altom,
regularly monitors pending legislation and, when appropriate, initiates a process within
the State Bar of Georgia to have bills introduced in the General Assembly. Although
RPLS did not have any bills introduced for the 2018 session, it was nevertheless very
active in the legislative process.
BILLS CLOSELY MONITORED BY RPLS
● HB 661
This bill, which was passed and signed into law early in the legislative session,
reversed last year’s SOLVED Act (Satisfaction of Liens Via Electronic Database).
SOLVED was an attempt by the Georgia Department of Revenue to have all state tax
liens recorded in a central database, and each lien would have attachment statewide.
Additionally, SOLVED allowed parties to real estate transactions to request a
“Certificate of Clearance” from DOR to ensure that no lien encumbered the property
they were dealing with.
While the statute itself stated that the failure to obtain a Certificate of Clearance
meant that, if a lien existed, the seller would take subject to that lien, the DOR did not
view it that way. In exercising its rulemaking authority under SOLVED, DOR proposed a
rule that stated that no deeds (with minimal exceptions) could be recorded without a
Certificate of Clearance. When this rule was proposed, the RPLS, along with other
interested stakeholders, vigorously opposed this rule and submitted formal comments
to the DOR against the rule. Through the efforts of RPLS and others, the House Ways
and Means Committee and Senate Finance Committee voted on November 27, 2017, to

2
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suspend the adoption of the DOR rules pursuant to the authority granted to them by
O.C.G.A. § 50-13-4.
When the General Assembly reconvened on January 8, 2018, HB 661 was
immediately submitted on the first day of the session. It was passed by the House on
January 29, 2018, passed by the Senate on February 5, 2018, and signed by Governor
Deal on February 20, 2018. HB 661 essentially reverts back to the old system, whereby
the DOR must record liens individually in each county, and the lien will only attach to
real property in the county where the lien is recorded. The DOR still maintains a
SOLVED page on their website (https://gtc.dor.ga.gov/_/#4), but according to the
DOR, this will now be used to provide “current payoff information of active recorded tax
liens . . . without the need for registration.”
•

HB 410
As many closing attorneys likely know, obtaining statements of account or other

information from property management companies (with respect to properties subject
to the POA, Condo Act, or other communities requiring mandatory dues) has been a
potentially costly endeavor. Under O.C.G.A. §§ 44-3-109 (Condo Act) and 44-3-232
(Property Owners’ Association Act) (emphasis added),
Any unit owner, mortgagee of a unit, person having executed a contract for
the purchase of [property], or lender considering the loan of funds to be
secured by a condominium unit shall be entitled upon request to a
statement from the association or its management agent setting forth the
amount of assessments past due and unpaid together with late charges and
interest applicable thereto against that condominium unit. Such request
shall be in writing, shall be delivered to the registered office of the
association, and shall state an address to which the statement is to be
directed. Failure on the part of the association to mail or otherwise furnish
such statement regarding amounts due and payable at the expiration of
such five-day period with respect to the condominium unit involved to
such address as may be specified in the written request therefor within five
business days from the receipt of such request shall cause the lien for
3
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assessments created by this Code section to be extinguished and of no
further force or effect as to the title or interest acquired by the purchaser
or lender, if any, as the case may be, and their respective successors and
assigns, in the transaction contemplated in connection with such request.
The information specified in such statement shall be binding upon the
association and upon every unit owner. Payment of a fee not
exceeding $ 10.00 may be required as a prerequisite to the
issuance of such a statement if the [instrument] so provides.
Although the statute appeared to set a cap of $10 for the issuance of such a
statement, associations and property management companies believed that they could
add various fees and charges, such as rush fees and processing fees, often totaling over
$100 or $200. HB 410 was proposed to address this problem.
Under the provisions of HB 410, the association has ten business days from
receipt of a request for statement of account to issue the statement. The request can be
electronically sent, hand delivered, sent first class mail, or statutory overnight delivery.
If sent by electronic means or hand delivery, the request is deemed received on the date
it is sent or hand delivered. If sent by first class mail, it is deemed received three days
after it is sent. If sent by statutory overnight delivery, it is deemed received upon
delivery. The association is required to “designate on its website or otherwise publish
the name of a person or entity with a street address or email address for received of a
request for such statement of account.”
When the associate prepares a statement of account, HB 410 requires that it
contain the following information:
•

Date of issuance;

•

Name of the unit owner or owners as reflected in the books and records of the
association;

•

Unit designation and address;
4
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•

Attorney’s name and contact information if the account is delinquent and has
been turned over to an attorney for collection;

•

Fee for preparation and delivery of the statement of account;

•

Name of the requester;

•

Assessment and other information including:
o The amount of the regular periodic assessment levied against the unit and
the frequency of payment;
o The date through which the regular periodic assessment has been paid;
o The due date for the next installment of the regular periodic assessment
and the amount due;
o An itemized list of all assessments, special assessments, and other moneys
owed to the association on the date of issuance by the unit owner for a
specific unit; and
o An itemized list of any additional assessments, special assessments, and
other moneys that are scheduled to become due for each day after the date
of issuance for the effective period of the statement of account. In
calculating the amount that is scheduled to become due, the association
shall assume that any delinquent amount will remain delinquent during
the effective period of the statement of account; and

•

The signature of an officer or authorized agent of the association.
In addition to the required information above, the requester can also ask that

additional information be provided, which shall consist of:
•

Any open violation of any rule or regulation notice to the unit owner in the
association’s official records;
5
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•

A list of contact information for all other associations of which the unit owner is a
member by virtue of ownership of the unit;

•

A copy of the current covenants and bylaws of the association and a copy of the
rules and regulations adopted by the association;

•

A copy of the association’s certificate of insurance for any insurance provided by
the association to the unit or the name, address, and telephone number of the
association’s insurance provider of any such insurance; and

•

Assigned parking or garage space number, as reflected in the books and records
of the association, as applicable.
The statement provided by the association must be sent on the date it is issued

and have either a 30 or 35-day effective period – 30 if the statement is provided by
electronic means or hand delivery and 35 if delivered by regular mail or statutory
overnight delivery. If the association realizes it made a mistake or obtains additional
information during the effective period, it can issue an amended account statement, but
a new 30 or 35-day period begins to run upon delivery of the amended statement. If a
mistake is made but not identified, HB 410 provides that the association waives the right
to collect any additional amounts from those who have relied in good faith on the
statement.
One of the most important aspects of HB 410 is capping the fees that can be
charged by an association for providing an account statement. For providing the basic
information required by the bill, an association can charge no more than $100.00. If the
additional information is requested, not more than an additional $50.00 can be
charged. If an expedited statement is requested, not more than an additional $50.00
can be charged. If the requester asks for an amended statement, not more than an
6
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additional $25.00 can be charged. Notably, these fees shall be adjusted every five years
based on inflation or deflation. If an association fails to provide a statement pursuant to
the terms of HB 410, it forfeits its right to a fee for preparation of the statement.
•

HB 1036
HB 1036 is a private bill that applies only to Fulton County. This bill provides

that the Clerk of the Superior Court of Fulton County is authorized to require that all
instruments affecting title to real property contain the tax parcel identification number
on the top of the first page of the instrument, or else the instrument “shall not be
entitled to recordation.” RPLS was extremely concerned about this bill when it was first
introduced, as it would create differing standards for recordation in just one of 159
counties, and potentially cause serious problems in bankruptcy cases (see, e.g., Gordon
cases). However, the final version of the bill contains additional provisions that make it
largely toothless, as it states that “[t]he presence of an incorrect tax parcel identification
number, or the absence of a tax parcel identification number, on a recorded instrument
shall not void or render voidable such instrument, shall not affect the validity or
enforceability of such instrument, and shall not affect any notice, constructive or
otherwise, provided by the recordation of such instrument.” Be aware, though, that the
clerk may reject an instrument for recording if it lacks the parcel identification number.
OTHER BILLS THAT PASSED WHICH AFFECT REAL PROPERTY
•

HB 381 (Abandoned Mobile Home Act)
HB 331 was passed to address the problem of abandoned mobile homes. Notably,

the Act does not apply to mobile homes that have been affixed to real property, as the
Act applies only to abandoned mobile homes owned by one party that are left on real
property owned by others. Under the Act, local governments can establish a process
7
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whereby landowners can request that the government inspect an abandoned mobile
home upon their property and determine whether the mobile home is intact or derelict.
The Act then dictates what is to be done next.
Before a landowner can request that the local government inspect the mobile
home, the landowner must first deem it to be abandoned. HB 331 defines an
“abandoned mobile home” as follows:
‘Abandoned mobile home’ means a mobile home that has been left vacant
by all tenants for at least 90 days without notice to the landowner and
when there is evidence of one or more of the following:
(A) A tenant’s failure to pay rent or fees for 90 days;
(B) Removal of most or all personal belongings from such mobile
home;
(C) Cancellation of insurance for such mobile home;
(D)Termination of utility services to such mobile home; or
(E) A risk to public health, safety, welfare, or the environment due to
such mobile home.
Presumably, local governments will have a procedure in place whereby the
landowner must provide proof of abandonment, as the Act does not have any such
provisions. Once the local government is requested to inspect the mobile home, it
determines whether it is derelict or intact, which are defined as:
‘Derelict’ means an abandoned mobile home which is in need of extensive
repair and is uninhabitable and unsafe due to the presence of one or more
of the following conditions:
(A) Inadequate provisions for ventilation, light, air, or sanitation; or
(B) Damage caused by flood, fire, hurricane, tornado, earthquake,
storm, or other natural catastrophe.
‘Intact’ means an abandoned mobile home which is in livable condition
under applicable state law and the building and health codes of a local
governing authority.
If the mobile home is determined to be intact, the landowner can file a lien in the
amount of unpaid rent, not to exceed $3 per day. The Act goes on to provide a procedure
for foreclosure of such a lien. Notably, the lien is to be recorded with the Clerk of the
8
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Superior Court. However, these mobile homes are not affixed to the real property and
are titled as vehicles, so this could prove to be problematic unless the lien is notated on
the certificate of title.
If the mobile home is determined to be derelict, the Act provides a procedure
whereby notice is posted and provided (if possible) to the owner of the mobile home.
The notice is to advise the owner of the finding that the mobile home is derelict and that
they have 90 days to request a hearing with the Magistrate Court. If the finding is not
contested, then the landowner can dispose of the mobile home. If contested, then the
Magistrate Court must hold a hearing within 10 days of the filing of the petition to
determine whether the mobile home is derelict. If found to be derelict, the landowner
can proceed with disposal of the mobile home.
•

HB 834
HB 834 was passed primarily to protect victims of domestic violence who are

renting property. Under the bill, “a tenant may terminate his or her residential rental or
lease agreement for real estate effective 30 days after providing the landlord with a
written notice of termination when a civil family violence order or criminal family
violence order has been issued: (1) Protecting such tenant or his or her minor child; or
(2) Protecting such tenant when he or she is a joint tenant, or his or her minor child,
even when such protected tenant had no obligation to pay rent to the landlord.” The
termination notice must be accompanied of a copy of the relevant court order. The
tenant is responsible for paying all rent until the effective date of the termination, but
shall not be liable for any other penalties due to early termination. If the lease is
terminated 14 days or more prior to initial occupancy, the lease may be terminated
without any penalties whatsoever. HB 834 applies only to lease agreements entered into
9
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on or after July 1, 2018, and any renewals, modifications, or extensions of such
agreements in effect on such date.
There is an additional section of HB 834 that makes minor changes to the
procedure that landlords must follow to inspect property following the end of a lease
agreement and to return security deposits.
•

HB 374
HB 374 made several minor changes to the process by which landowners can

appeal ad valorem tax assessments. One of the more significant changes is a lowering of
the maximum value that is allowed for a landowner to elect an appeal to a hearing
officer with appeal to the superior court. Previously, only landowners owning
nonhomestead property valued in excess of $750,000.00 were allowed to elect this
manner of appeal. Under HB 374, the value has been lowered to $500,000.00.
•

HB 729
Prior to January 1, 2016, the State levied an ad valorem tax on real property. In

2010, the General Assembly passed a bill, codified as O.C.G.A. § 48-5-8, which gradually
phased out the tax over a five-year period. This statute provided that there shall be no
tax levy after January 1, 2016. Because there is no further tax, HB 729 repeals O.C.G.A. §
48-5-8.
The second provision of HB 729 relates to the intangible tax to be paid upon the
recording of security deeds. The bill amends O.C.G.A. § 48-6-65 to state that the
intangible tax is not due upon the “extension, transfer, assignment, modification, or
renewal of, or which only adds security for, any original indebtedness or part of original
indebtedness secured by an instrument subject to [the intangible tax]” but that the tax is
due “on any portion of the instrument which is an additional advance of indebtedness
10
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secured by a previously recorded instrument, without regard to whether the original
security instrument has been assigned.”

11
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House Bill 661 (AS PASSED HOUSE AND SENATE)

26

(f) The lien for taxes imposed by the provisions of Article 5 of Chapter 7 of this title,

By: Representatives Williamson of the 115th, Powell of the 171st, and Harrell of the 106th

27

relating to withholding taxes, shall:

28

(1) Arise and attach to all property of the defaulting employer or other person required

29

to deduct and withhold on the date of the assessment of the taxes by operation of law or

30

by action of the commissioner;

31

(2) Not attach to the interest of a prior bona fide purchaser where a certificate of

A BILL TO BE ENTITLED

32

clearance is required and has been obtained or where a certificate of clearance is not

AN ACT

33

required pursuant to Code Section 44-1-18, nor be superior to the lien of a prior recorded

34

instrument securing a bona fide debt; and

1

To amend Titles 15, 44, and 48 of the Official Code of Georgia Annotated, relating to courts,

35

(3) Not attach to the interest of a subsequent bona fide purchaser where a certificate of

2

property, and revenue and taxation, respectively, so as to revise provisions relating to the

36

clearance is required and has been obtained or where a certificate of clearance is not

3

transmittal, filing, recording, access to, and territorial effect of tax liens issued by the

37

required pursuant to Code Section 44-1-18, nor be superior to the lien of a lender for

4

Department of Revenue; to provide for electronic record keeping relating to the filing and

38

value recorded prior to the time the execution for the tax has been filed in the office of

5

public access to state tax liens; to provide for duties and responsibilities of the Georgia

39

the clerk of superior court of the county of the last known address of the taxpayer

6

Superior Court Clerks' Cooperative Authority; to provide for related matters; to provide for

40

appearing on the records of the department at the time the state tax execution is filed.

7

an effective date; to repeal conflicting laws; and for other purposes.

41

Before the lien provided for in this subsection shall attach to real property, an execution

42

shall be filed with the clerk of superior court in the county where the real property is

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

43

located.

8
9

SECTION 1.

44

SECTION 2.

10

Title 48 of the Official Code of Georgia Annotated, relating to revenue and taxation, is

45

Said title is further amended by revising Code Section 48-3-21, relating to nonresident

11

amended by revising subsections (e) and (f) of Code Section 48-2-56, relating to priority of

46

procedures for petitions to reduce execution to judgment, as follows:

12

liens for taxes, as follows:

47

48-3-21.

13

(e) The lien for taxes imposed by the provisions of Article 2 of Chapter 7 of this title,

48

All Except for executions issued by the commissioner, all county, municipal, or other tax

14

relating to certain income taxes, shall:

49

executions, before or after legal transfer and record, shall be enforced within seven years
from:

15

(1) Arise and attach to all property of the taxpayer within the state as of the time a tax

50

16

execution for these taxes is filed with the clerk of superior court of the county of the last

51

(1) The date of issue; or

17

known address of the taxpayer appearing on the records of the department at the time the

52

(2) The time of the last entry upon the tax execution by the officer authorized to execute

18

state tax execution is filed; and

53

and return the execution if the execution and entry are properly entered or reentered upon

19

(2) Not attach to the interest of a prior bona fide purchaser where a certificate of

54

the execution docket or books in which executions issued on judgments and entries on

20

clearance is required and has been obtained or where a certificate of clearance is not

55

executions issued on judgments are required to be entered or reentered.

21

required pursuant to Code Section 44-1-18, nor be superior to the lien of a prior recorded

56

SECTION 3.

23

Before the lien provided for in this subsection shall attach to real property, an execution

57

Said title is further amended by revising Code Section 48-3-28, relating to entry of

24

shall be filed with the clerk of superior court in the county where the real property is

58

satisfaction duly recorded on lien docket, as follows:

25

located.

22

instrument securing a bona fide debt.
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59

48-3-28.

93

(7)(6) 'State tax execution' means any execution issued by the department for the

60

An entry of satisfaction shall be made on the lien docket in the office of the clerk of

94

collection of any tax, fee, license, penalty, interest, or collection costs due the state.

61

superior court as soon as reasonably possible after a tax execution has been fully satisfied,

95

(8) 'URPERA' shall mean the Uniform Real Property Electronic Recording Act found

62

except as otherwise provided in this chapter. The department shall file a release of any

96

at Code Section 44-2-35, et seq.

63

state tax execution as soon as reasonably possible after a tax execution has been fully

97

(9) 'URPERA rules' shall mean the rules adopted by the Georgia Superior Court Clerks'

64

satisfied. All such releases shall be filed in all offices of the clerks of superior court where

98

Cooperative Authority pursuant to the Uniform Real Property Electronic Recording Act.

65

the executions were originally filed.

99

48-3-41.

66

SECTION 4.

100

The department may issue an execution for the collection of any tax, fee, license, penalty,

67

Said title is further amended by revising Article 2 of Chapter 3, relating to uniform system

101

interest, or collection costs due the state once a lien has arisen pursuant to Code Section

68

for filing state tax executions, as follows:

102

48-2-56. An execution shall be a lien in favor of the department upon all property and right

103

to property, whether real or personal, within the State of Georgia, belonging to the

104

delinquent taxpayer named on the execution.

69

ARTICLE 2

70

48-3-40.

105

48-3-42.

71

(a) The purpose of this article is to provide a uniform state-wide system for filing notices

106

(a) On or after January 1, 2018, the execution shall be effective as provided by law when

72

of state tax executions issued by the commissioner that are in favor of or enforced by the

107

such execution is filed by the department with the appropriate superior court clerk.

73

department.

108

(b) All executions or writs of fieri facias issued by the department filed or recorded on the

74

(b) This article shall only be applicable to state tax executions and to the liens of state tax

109

general execution docket or lien docket of any county shall be invalid as of December 31,

75

executions as against real and personal property which arise pursuant to Code Section

110

2017. Any such execution or writs of fieri facias which the department does not show as

76

48-2-56 for tax liabilities administered by the department.

111

satisfied, issued in error, or otherwise withdrawn and which was last recorded or rerecorded

77

(c) As used in this article, the term:

112

on the general execution docket within seven years before January 1, 2018, may be

78

(1) 'Authority' shall mean means the Georgia Superior Court Clerks' Cooperative

113

renewed for a period of ten years upon the department's filing a renewed state tax execution

79

Authority.

114

with the clerk of superior court on or after between January 1, 2018, and the effective date

80

(2) 'Certificate of clearance' shall mean a document issued by the department affirming

115

of this Act. For priority purposes, a filed renewed state tax execution shall retain its

81

that a proper search has been conducted by the department and has yielded no active liens

116

original date of filing on the general execution docket or lien docket. All renewed state tax

82

associated with an individual or entity.

117

execution documents shall reflect the original date of filing.

83

(3)(2) 'Delinquent taxpayer' means a person owing an unpaid tax liability that is

118

(c) On or after January 1, 2018, any execution and any related releases, cancellations, or

84

collectable for which an execution has been filed by the department, unless such

119

other documents submitted by the department for filing with the clerk of superior court

85

execution is released, withdrawn, or expired.

120

shall be submitted for filing electronically.

86

(4)(3) 'Execution' shall mean means either a state tax execution or a renewed state tax

121

(d) An execution filed or renewed after January 1, 2018, pursuant to this Code section

87

execution, as applicable.

122

shall be a lien against and attach to all existing and after-acquired property of the

88

(5)(4) 'Last known address of the delinquent taxpayer' means the address of the

123

delinquent taxpayer, both real and personal, tangible and intangible, located in any county

89

delinquent taxpayer appearing on the records of the department at the time the state tax

124

and in all counties within the State of Georgia, with the same force and effect as any

90

execution is filed with the superior court clerk.

125

recorded judgment on the lien docket of the superior court clerk.

91

(6)(5) 'Renewed state tax execution' means any tax execution properly filed by the

126

(e) An execution electronically transmitted to the authority pursuant to this Code section

92

department prior to January 1, 2018, that is refiled upon implementation of this article.

127

shall be deemed filed and perfected upon its receipt by the authority for transmission to the
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128

applicable clerk of superior court.

The authority shall provide to the department

162

(1) Search by delinquent taxpayer name, execution number, last four digits of the

129

confirmation of receipt of an execution. Absent evidence of such confirmation there shall

163

taxpayer's social security number, or, when applicable, federal employee identification

130

be no presumption of filing. Executions filed shall have priority as provided by law.

164

number;

131

(f) The lien of an execution filed pursuant to this Code section shall continue in effect until

165

(2) Search by identification number assigned to the execution by the department;

132

released or withdrawn by the department or until the execution has expired.

166

(3) The basis for an execution, including, but not limited to, the amount of the taxes,

133

(g) The department shall file an execution within five years of the date of a final

167

penalties, interest, and fees owed, and the tax periods and relevant assessment dates of

134

assessment. An execution filed or renewed after January 1, 2018, shall expire ten years

168

the taxes owed;

135

from the date of filing and shall not be subject to renewal by nulla bona or otherwise. Said

169

(4) The place, date, and time of the filing of the execution;

136

expiration period The periods of limitation set forth in this subsection shall be tolled and

170

(5) The status of the execution as defined in subsection (b) of this Code section;

137

suspended for:

171

(6) The present balance of the execution;

138

(1) The duration of an installment agreement between the taxpayer and the commissioner

172

(7) Provision of official electronic copies of an execution; and

139

for any tax liabilities contained within an execution plus an additional 90 days;

173

(8) Provision and issuance of official statements of lien pursuant to Code Section

140

(2) If a timely proceeding in court for the imposition or collection of a tax is commenced,

174

44-1-18;

141

the duration of the period until the liability for the tax or a judgment against the taxpayer

175

(9) Provision and issuance of official certificates of clearance pursuant to Code Section

142

arising from such liability is satisfied or becomes unenforceable;

176

44-1-18;

143

(3) The duration of any enforcement action to collect the liability contained within an

177

(10) Search by identification number assigned to certificates of clearance; and

144

execution initiated prior to the expiration of the period of limitations and released after

178

(11)(8) Notwithstanding Code Sections 48-2-15 and 48-7-60, provision Provision and

145

such period of limitations;

179

issuance of official payoff information as to any execution pursuant to Code Section

146

(4) In a case under Title 11 of the United States Code, the running of the period of

180

147

limitations provided in this Code section shall be suspended and tolled for the period

181

(b) An execution shall hold one of the following official statuses on the department

148

during which the commissioner is prohibited from collecting any tax liability and six

182

information system and such status shall be available, except as provided below, and on the

149

months thereafter; or

183

electronic printable forms of state tax executions:

150

(5) The period during which a taxpayer's offer-in-compromise is under consideration by

184

(1) Active — The execution is perfected and enforceable;

151

the commissioner.

185

(2) Withdrawn — The execution was issued in error and is not enforceable. Within two

44-1-18.

152

(h) All executions filed by the department on or after the effective date of this Act shall

186

business days from the date the department discovers an error in the filing of an

153

only attach to real property in the county in which the execution has been filed. After the

187

execution, it shall change the status of the execution to withdrawn. Such execution shall

154

effective date of this Act, no execution previously filed by the department shall be

188

be treated as though it was never filed;

155

considered to have state-wide attachment to all real property within the state and shall only

189

(3)

156

attach to real property in the county in which the execution has been filed.

190

enforceable. Within 15 business days from the department's receipt of payment in full

191

of an execution, the department shall change the status of the execution to released. The

157

48-3-43.

192

department may release an unpaid execution that the department determines is not legally

158

(a)

The department shall maintain information on executions in its information

193

or practically collectable;

159

management system in a form that permits information related to executions to be readily

194

(4) Refiled — If an execution is released in error, the department may file a new

160

accessible in an electronic form via the Internet and available to the public. The following

195

execution for any outstanding, finally determined tax liability to bear an active status as

161

shall be available within such system at no charge to the public:

196

of the date of the new recording; and

197

(5) Expired — The execution has expired pursuant to Code Section 48-3-42 and is

198

unenforceable.

Released — The execution has been released or canceled and is no longer
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199

(c) The department shall provide to the authority such electronic linking data elements as

232

15-6-97.3.

200

may be required by the authority to link filed executions found in the authority's state-wide

233

(a) The Georgia Superior Court Clerks' Cooperative Authority or its designated agent shall

201

uniform automated information system for real and personal property records to the

234

revise the state-wide uniform automated information system for real and personal property

202

matching data related to the execution in the department's information management system.

235

records as provided for in Code Section 15-6-97 to provide for the inclusion in such system

203

(d) The department's information management system as provided for in this Code section

236

functionality as provided in this Code section for state tax executions and renewed state tax

204

shall constitute a public record and the department shall redact information in accordance

237

executions electronically filed with clerks of superior court as provided for in Article 2 of

205

with Code Section 9-11-7.1.

238

Chapter 3 of Title 48.

206

(e) The department's information management system as provided for in this Code section

239

(b) As used in this Code section, the term 'state tax execution' shall be inclusive of the term

207

shall not be used for survey, marketing, or solicitation purposes. Survey, marketing, or

240

'renewed state tax execution.'

208

solicitation purposes shall not include any action by the department or its authorized agents

241

(c) Effective January 1, 2018, the state-wide uniform automated information system for

209

to collect a debt on an execution. The Attorney General is hereby authorized to bring an

242

real and personal property records shall be revised to provide the following function and

210

action at law or in equity to address the unlawful use of such information for a survey,

243

utility related to state tax executions:

211

marketing, or solicitation purpose and to recover the costs of such action, including

244

(1) Electronic query of the Georgia consolidated lien indexes for state tax execution

212

reasonable attorney's fees.

245

instrument types by direct party name to include state-wide results of all state tax

213

(f) The commissioner may adopt reasonable rules and regulations providing for the

246

executions filed for such party regardless of any applied county limiting search filter;

214

maintenance, reliability, accessibility, and use of the department's information management

247

(2) Electronic query of the Georgia consolidated lien indexes for all lien types by direct

215

system. Such rules and regulations may address, among other matters, the authenticity of

248

party name to include state-wide results of all state tax executions filed for such party

216

the electronic printable executions and issues related to periods during which the

249

regardless of any applied county limiting search filter;

217

information system may be unavailable for use due to routine maintenance or other

250

(3) A secondary electronic query of the results returned by a search performed pursuant

218

activities.

251

to paragraphs (1) and (2) of this subsection by the last four digits of a social security

252

number or federal employer identification number which will render results of state tax

219

48-3-44.

253

executions associated with such number;

220

(a) An execution bearing a 'Released' status on the department's information management

254

(4)(1) An electronic link from an index data record of a state tax execution found in the

221

system shall constitute a complete release of the execution by the department and of the

255

system to the Department of Revenue information management system to provide users

222

department shall also timely file the release of the lien in the office of the clerk of superior

256

access to detailed information, and status, and clearance certificates from the department

223

court where the execution was filed as required by Code Section 48-3-28.

257

system. The Department of Revenue shall provide to the authority such electronic linking

224

(b) A certificate of clearance issued by the department shall be deemed an effective release

258

data elements as may be required by the authority to link filed executions found in the

225

of an execution. The department shall provide to the delinquent taxpayer, within 30 days

259

state-wide uniform automated information system for real and personal property records

226

of the date of payment, a notice of the release of the execution and shall cause a release of

260

to the matching data on the execution in the Department of Revenue information

227

the execution to be filed with the applicable superior court clerk.

261

management system; and

262

(5)(2) A searchable electronic filing submission docket or other means which allows a

228

SECTION 5.

263

search by direct party name, as provided by the Department of Revenue, for state tax

229

Title 15 of the Official Code of Georgia Annotated, relating to courts, is amended by revising

264

executions which have been submitted to the authority for filing with a clerk of superior

230

Code Section 15-6-97.3, relating to revision of automated information system for state tax

265

court pending the inclusion of final index data for such execution into the Georgia

231

execution data and regulatory authority, as follows:

266

consolidated lien indexes. Search features shall be available for an execution upon its

267

receipt by the authority.
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268

(d) The Georgia Superior Court Clerks' Cooperative Authority shall have authority to

304

(III) Award of real property in an action to partition the property; where the

269

promulgate rules and regulations necessary to develop and implement the provisions of this

305

property is physically partitioned into separate parcels, then the party vested with

270

Code section.

306

title to each such partitioned parcel; and where the property is ordered sold and the

307

proceeds of such sale partitioned, then to each party to the extent of their interest in

271

SECTION 6.

308

272

Title 44 of the Official Code of Georgia Annotated, relating to property, is amended by

309

(vi) The death of a life tenant, then the remaindermen of such life estate;

273

revising Code Section 44-1-18, relating to execution search prior to conveyance of property,

310

(vii) The termination of an executory trust, then the vestees of such trust;

274

as follows:

311

(viii) The merger of entities wherein one or more of the entities is a party to an

275

44-1-18.

312

execution, then both the acquired and acquiring parties; or

276

(a) As used in this Code section, the term:

313

(ix) Voluntary deed to a condemnor for compensation as provided in Title 22, then the

said proceeds;

277

(1) 'Certificate of clearance' or 'certificate' shall mean a document issued by the

314

278

department affirming that a proper search has been conducted by the department and has

315

(3) 'Department' shall mean the Georgia Department of Revenue.

279

yielded no active liens associated with an individual or entity, as provided for in Article

316

(4) 'Execution' shall mean either a state tax execution or a renewed state tax execution

280

2 of Chapter 3 of Title 48.

317

as defined in Article 2 of Chapter 3 of Title 48.

281

(2) 'Current owner' means:

318

(5) 'Statement of lien' or 'statement' shall mean a document issued by the department:

grantor in such deed.

282

(A) The individual or entity vested with fee simple title to a parcel of real property; or

319

(A) Affirming that an active execution, as provided for in Article 2 of Chapter 3 of

283

(B) Where fee simple title to a parcel of real property has been vested by:

320

Title 48, is associated with the current owner;

284

(i) A joint tenancy with survivorship rights, then the survivor of such joint tenancy;

321

(B) Providing the identification reference number assigned to the execution by the

285

(ii) A deed in lieu of foreclosure, then the grantor of such deed;

322

department; and

286

(iii) An order of a probate court providing for:

323

(C)

information management system for payoff information of such execution.

Providing information to contact the department through the department's

287

(I) An executor, administrator, and granting an order declaring no administration

324

288

necessary, then the deceased subject party of such probate proceeding; or

325

(b) Prior to the conveyance of real property upon which a title is transferred, any holder

289

(II) A conservator, custodian, or guardian, then the ward subject party of such

326

of a fee simple interest in real property, licensed attorney at law, or title insurance company

290

probate proceeding;

327

shall be entitled to, upon request from the department:

291

(iv) A deed into a trustee of a trust in which the party to an execution is the trustor,

328

292

then:

329

(1) A certificate of clearance; or
(2) A statement of lien.

293

(I) Where an execution attaches to the trustor prior to the trustor's conveyance to

330

(c) The department shall only require a certificate of clearance for the current owner of the

294

the trust, then the trustor; and

331

property to be conveyed at the time of the conveyance, and shall not require a certificate

295

(II) Where an execution attaches to the trustor after the trustor's conveyance to the

332

of clearance as to any previous owners or title holders of such property.

296

trust, then the trustee of such trust in his or her capacity as trustee and the trust,

333

(d) Subject to the provisions of subsection (n) of this Code section, all executions against

297

which trust shall obtain a distinct federal employee identification number;

334

any party previously vested with title other than the current owner shall be of no force and

335

effect as to the title of, and shall not be a lien against, any real property owned by the

298

(v) An order of a court providing:

299

(I) Award of real property to a spouse in a divorce proceeding, then the spouse so

336

current owner.

300

awarded fee simple title to the property;

337

(e) All requests for a certificate of clearance made to the department shall:

301

(II) Award of real property in a quiet title action as provided in Code Section

338

(1) Be in writing;

302

23-3-40, et seq., and Code Section 23-3-60, et seq., then the successful petitioner

339

(2) State the name, address, e-mail address, and telephone number of the requestor;

303

of such action, provided proper service was effectuated upon the department; or
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340

(3) State whether the requestor is the owner of the real property, an attorney at law, or

376

required to be entered on the real estate transfer tax declaration form as required in Code

341

a title insurance company;

377

Section 48-6-4.

342

(4) State the name of the current owner of the real property;

378

(l) If a statement of lien is issued and payoff information is acquired from the department

343

(5) State an e-mail address to which the certificate or statement can be directed; and

379

pursuant to the reference information provided therein, such payoff information shall be

344

(6) Provide a certification that the information provided therein is true and correct to the

380

binding upon the department as of the date such payoff information is received by any

345

best of the requestor's knowledge.

381

requesting party and for 30 days thereafter, during which time the department shall not

346

(f) All requests shall be transmitted to the department by electronic means through the

382

issue any executions against the current owner designated in the statement, and upon

347

department's information management system or be delivered to the registered address of

383

payment in full of all sums due as set forth in any such payoff information:

348

the department by certified mail, return receipt requested, or statutory overnight delivery.

384

(1) All liens of the department against the real property owned by the current owner in

349

Any request transmitted by electronic means shall be considered received on the first

385

existence as of the date of the statement shall be extinguished and all executions

350

business day following such transmission.

386

encumbering such real property shall be cancelled. The department shall provide proof

351

(g) The information specified in the certificate of clearance shall be binding upon the

387

of receipt of such payoff to the party remitting such payoff funds, and such proof may be

352

department as of the date of the certificate and for 30 days thereafter, during which time

388

recorded in the superior court of the county where the real property lies, and upon such

353

the department shall not issue any new executions against the current owner designated in

389

recording shall be conclusive evidence that through the date of the statement no lien of

354

the certificate.

390

the department attaches to any real property owned by the current owner referred to in

355

(h) The department shall furnish a certificate of clearance or statement of lien, as

391

such statement; and

356

applicable, to the requestor immediately upon request by electronic means through the

392

(2) If one or more executions are for any reason not set forth on such statement or payoff

357

department's information management system or, if not available through such system, to

393

information, as to such omitted execution, said payment shall cause any lien against any

358

the e-mail address provided by the requestor within five business days of receipt of such

394

real property owned by the current owner arising from any such omitted execution to be

359

request.

395

360

(i) The failure of the department to provide a certificate or statement within such five-day

396

(m) Any person who files a request in accordance with this Code section which request is

361

period shall cause any lien against real property arising from any execution against the

397

fraudulent shall be guilty of a misdemeanor and shall be punished by imprisonment for not

362

current owner to be extinguished and to be of no force and effect as to the title. Such

398

more than 12 months or by a fine of not less than $1,000.00 nor more than $5,000.00, or

363

failure by the department to provide a certificate or statement shall be evidenced by a

399

both.

364

recorded affidavit, signed by a licensed attorney at law, containing a statement that the

400

(n) Noncompliance with any provision of this Code section shall preserve an execution

365

request was made pursuant to this Code section and that a certificate has not been issued

401

properly executed and filed as provided for in Article 2 of Chapter 3 of Title 48 on real

366

by the department and would not be found in the records of the department or otherwise,

402

property on the date of any conveyance of such property.

367

with a copy of the acknowledgment of receipt of the request attached thereto.

403

(o) This Code section shall not apply to any conveyance listed below and the grantee of

368

(j) The certificate of clearance may be recorded in the superior court of the county where

404

any such conveyance shall take title to the real property free and clear of any execution or

369

any real property owned by the current owner lies, and upon such recording shall be

405

lien created from such execution existing at the time of such conveyance:

370

conclusive evidence that through that certain date 30 days after the date of the certificate

406

(1) A foreclosure of a mortgage or security deed, wherein such mortgage or security deed

371

no lien of the department attaches to the real property owned by the current owner referred

407

has priority over any execution;

372

to in such certificate.

408

(2) A receiver or trustee in a bankruptcy proceeding;

373

(k) A copy of the certificate of clearance shall be maintained in the department's

409

(3) A judicial order resulting from an action regarding condemnation, forfeiture, and

374

information management system and shall be identified by an identification number

410

judicial foreclosure, wherein the department was properly provided personal service of

375

assigned to the certificate by the department, with such identification number being

411

such action;

412

(4) A tax sale performed by the Internal Revenue Service;
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413

(5) A year's support order by operation of law; or

449

(3) When indexing liens, the clerk shall enter index the names of debtors in the index in

414

(6) A tax sale conducted by any sheriff, tax commissioner, or municipal levying officer

450

the manner provided for names of grantors conveying real estate in subsection (b) of

415

in this state, provided that proper service was effectuated on the department in accordance

451

Code Section 15-6-66 and the names of creditors or claimants in the manner as provided

416

with Code Section 48-4-45,

452

therein for names of grantees making such conveyances. When indexing state tax

417

and upon such conveyance all liens of the department against the real property owned by

453

executions and state tax execution renewals as provided by subparagraph (a)(1)(E) of this

418

the current owner of such property as of the date of such conveyance shall be extinguished

454

Code section, the clerk shall enter the names of the taxpayers in the manner provided for

419

and all executions encumbering such real property shall be cancelled.

455

names of grantors conveying real estate in subsection (b) of Code Section 15-6-66 and

420

(p) The certificate of clearance shall be signed by the state revenue commissioner, or

456

the name 'GEORGIA STATE DEPT OF REVENUE' in the manner as provided therein

421

authorized agent thereof, and shall contain certifications from the department regarding:

457

for names of grantees making such conveyances. For state tax executions, the clerk shall
also:

422

(1) Identification of the current owner;

458

423

(2) That upon statutory request by a proper party in accordance with this Code section,

459

(A) Index the last four characters of the taxpayer's social security number or the last

424

an examination of the department records was made by the department;

460

four characters of the federal employer taxpayer number, as applicable to each

425

(3) That upon such examination by the department, the current owner as shown in the

461

taxpayer;

426

certificate has no active liens associated with such party by an execution or lien arising

462

(B) Index such state tax execution control number as provided by rule established by

427

therefrom; and

463

the Georgia Superior Court Clerks' Cooperative Authority;

428

(4) The certificate is given pursuant to this Code section.

464

(C) Index using instrument types as provided by rule established by the Georgia

429

(q) The state revenue commissioner shall promulgate such rules and regulations not in

465

Superior Court Clerks' Cooperative Authority; and

430

conflict with this Code section as may be necessary and appropriate to implement and

466

(D) Transmit such data to the Georgia Superior Court Clerks' Cooperative Authority

431

administer this Code section. Reserved.

467

pursuant to the provisions of paragraph (15) of subsection (a) of Code Section 15-6-61

468

parties in the manner provided by such rules and regulations adopted by the Georgia
Superior Court Clerks' Cooperative Authority pursuant to the provisions of Code

432

SECTION 7.

469

433

Said title is further amended by revising Code Section 44-2-2, relating to the duties of clerks

470

434

to record property transactions, as follows:

471

435

472

44-2-2.

Section 15-6-61 as authorized by Code Section 15-6-97.
(4) When indexing maps or plats relating to real estate in the county, the clerk of superior
court shall index the names or titles provided in the caption of the plat.

436

(a)(1) The clerk of the superior court shall file, index on a computer program designed

473

(b) Deeds, mortgages, and liens of all kinds which are required by law to be recorded in

437

for such purpose, and permanently record, in the manner provided constructively in Code

474

the office of the clerk of superior court and which are against the interests of third parties

438

Sections 15-6-61 and 15-6-66, the following instruments conveying, transferring,

475

who have acquired a transfer or lien binding the same property and who are acting in good

439

encumbering, or affecting real estate and personal property:

476

faith and without notice shall take effect only from the time they are filed for record in the

440

(A) Deeds;

477

clerk's office.

441

(B) Mortgages;

478

(c) Nothing in this Code section shall be construed to affect the validity or force of any

442

(C) Liens as provided for by law; and

479

deed, mortgage, judgment, or lien of any kind between the parties thereto.

443

(D) Maps or plats relating to real estate in the county; and

444

(E) State tax executions and state tax execution renewals as provided for in Article 2

480

SECTION 8.

445

of Chapter 3 of Title 48.

481

This Act shall become effective upon its approval by the Governor or upon its becoming law

482

without such approval.

446

(2) As used in this subsection, the term 'liens' shall have the same meaning as provided

447

in Code Sections 15-19-14, 44-14-320, and 44-14-602 and shall include all liens provided

448

by state or federal statute.
H. B. 661
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House Bill 410 (AS PASSED HOUSE AND SENATE)

27

effect as to the title or interest acquired by the purchaser or lender, if any, as the case may

By: Representatives Powell of the 32nd, Clark of the 98th, Teasley of the 37th, and Hatchett

28

be, and their respective successors and assigns, in the transaction contemplated in

of the 150th

29

connection with such request. The information specified in such statement shall be

30

binding upon the association and upon every unit owner. Payment of a fee not exceeding

31

$10.00 may be required as a prerequisite to the issuance of such a statement if the

32

condominium instruments so provided. Within ten business days after receiving a written

A BILL TO BE ENTITLED

33

or electronic request for a statement of account from a unit owner or the unit owner's

AN ACT

34

designee, a mortgage lender, or a mortgagee of a unit or the designee of such mortgagee

35

of a unit, the association shall issue a statement of account. Such request shall be

1

To amend Chapter 3 of Title 44 of the Official Code of Georgia Annotated, relating to

36

considered received at the time it is sent if it is transmitted by electronic means or by

2

regulation of specialized land transactions, so as to provide for fees for statements of

37

hand delivery; within three days if transmitted by first-class mail; and upon delivery if

3

amounts owing to a condominium association, property owners' association, and similar

38

transmitted by statutory overnight delivery. An association shall designate on its website

4

associations that are not subject to the "Georgia Condominium Act" or "Georgia Property

39

or otherwise publish the name of a person or entity with a street or email address for

5

Owners' Association Act"; to provide for information required in a statement of account; to

40

receipt of a request for such statement of account. A statement of account shall be

6

provide for the manner of providing such statements; to provide for fees for certain services;

41

delivered by e-mail, electronic download, hand delivery, regular mail, or statutory

7

to provide for related matters; to repeal conflicting laws; and for other purposes.

42

overnight delivery to the requester on the date of the issuance of the statement of account.

43

(2) A statement of account shall be completed by an officer, authorized agent, or

44

authorized representative of the association, including any authorized agent, authorized

45

representative, or employee of a management company authorized to complete such

8

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

9

SECTION 1.

46

statement of account on behalf of the board or association. A statement of account shall

10

Chapter 3 of Title 44 of the Official Code of Georgia Annotated, relating to regulation of

47

contain all of the following information regarding the property for which the transaction

11

specialized land transactions, is amended by revising subsection (d) of Code

48

is to occur:

12

Section 44-3-109, relating to lien for assessments, personal obligation of unit owner, notice

49

(A) Date of issuance;

13

and foreclosure, lapse, right to statement of assessments, and effect of failure to furnish

50

(B) Name of the unit owner or owners as reflected in the books and records of the

14

statement, as follows:

51

association;

15

(d)(1) Any unit owner, mortgagee of a unit, person having executed a contract for the

52

(C) Unit designation and address;

16

purchase of a condominium unit, or lender considering the loan of funds to be secured by

53

(D) Attorney's name and contact information if the account is delinquent and has been

17

a condominium unit shall be entitled upon request to a statement from the association or

54

turned over to an attorney for collection;

18

its management agent setting forth the amount of assessments past due and unpaid

55

(E) Fee for the preparation and delivery of the statement of account;

19

together with late charges and interest applicable thereto against that condominium unit.

56

(F) Name of the requester;

20

Such request shall be in writing, shall be delivered to the registered office of the

57

(G) Assessment and other information including:

21

association, and shall state an address to which the statement is to be directed. Failure

58

(i) The amount of the regular periodic assessment levied against the unit and the

22

on the part of the association to mail or otherwise furnish such statement regarding

59

frequency of payment;

23

amounts due and payable at the expiration of such five-day period with respect to the

60

(ii) The date through which the regular periodic assessment has been paid;

24

condominium unit involved to such address as may be specified in the written request

61

(iii) The due date for the next installment of the regular periodic assessment and the

25

therefor within five business days from the receipt of such request shall cause the lien for

62

amount due;

26

assessments created by this Code section to be extinguished and of no further force or
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(iv) An itemized list of all assessments, special assessments, and other moneys owed

64
65
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98

(A) Furnish a statement of account as requested and in accordance with this subsection

to the association on the date of issuance by the unit owner for a specific unit; and

99

shall result in the association's forfeiture of its fee for the preparation and delivery of

(v) An itemized list of any additional assessments, special assessments, and other

100

the statement of account; and

66

moneys that are scheduled to become due for each day after the date of issuance for

101

(B) Disclose the correct amount of an assessment, a special assessment, or other

67

the effective period of the statement of account. In calculating the amount that is

102

moneys owed to the association shall result in the loss of any obligation of a buyer to

68

scheduled to become due, the association shall assume that any delinquent amount

103

pay the undisclosed sum due and loss of the lien right for the incorrect reported

69

will remain delinquent during the effective period of the statement of account; and

104

assessment, special assessment, or other money owed to the association.

70

(H) The signature of an officer or authorized agent of the association.

105

(7)(A) An association or its authorized agent may charge a reasonable fee for the

71

(3) Upon request, the following additional information shall be provided:

106

preparation and delivery of a statement of account which shall not exceed $100.00.

72

(A) Any open violation of any rule or regulation notice to the unit owner in the

107

When additional information is requested as provided in paragraph (3) of this

73

association's official records;

108

subsection, the association or its authorized agent may charge an additional fee not to

74

(B) A list of and contact information for all other associations of which the unit owner

109

exceed $50.00. If a statement of account is requested on an expedited basis and

75

is a member by virtue of ownership of the unit;

110

delivered within three business days after the request, the association or its agent may

76

(C) A copy of the current covenants and bylaws of the association and a copy of the

111

charge an additional fee of $50.00. If an amended statement of account is requested,

77

rules and regulations adopted by the association;

112

an association or its authorized agent may charge a fee of not more than $25.00 for such

78

(D) A copy of the association's certificate of insurance for any insurance provided by

113

amended statement of account.

79

the association to the unit or the name, address, and telephone number of the

114

(B) The fees specified in this paragraph shall be adjusted every five years by the total

80

association's insurance provider of any such insurance; and

115

percentage of inflation or deflation during such five-year period, as determined by the

81

(E) Assigned parking or garage space number, as reflected in the books and records of

116

Consumer Price Index for all urban consumers, U.S. city average, all items, as

82

the association, as applicable.

117

published by the Bureau of Labor Statistics of the United States Department of Labor,

118

in increments to the nearest dollar.

83

(4) A statement of account that is hand delivered or sent by electronic means shall have

84

a 30 day effective period. A statement of account that is sent by regular mail or statutory

85

overnight delivery shall have a 35 day effective period. If additional information is

119

SECTION 2.

86

needed or a mistake related to the statement of account becomes known to the association

120

Said chapter is further amended by revising subsection (d) of Code Section 44-3-232, relating

87

or its agent within the effective period, an amended statement of account may be

121

to assessments against lot owners as constituting lien in favor of association, additional

88

delivered and become effective provided that a sale or refinancing of the unit has not

122

charges against lot owners, procedure for foreclosing lien, and obligation to provide

89

been completed during the effective period. An amended statement of account shall be

123

statement of amounts due, as follows:

90

delivered on the date of issuance and a new 30 day or 35 day effective period, as

124

(d)(1) Any lot owner, mortgagee of a lot, person having executed a contract for the

91

applicable, shall begin on such date.

125

purchase of a lot, or lender considering the loan of funds to be secured by a lot shall be

92

(5) An association shall waive the right to collect any moneys owed in excess of the

126

entitled upon request to a statement from the association or its management agent setting

93

amount specified in the statement of account from any person who in good faith relies

127

forth the amount of assessments past due and unpaid together with late charges and

94

upon such statement of account and from the person's successors and assigns. Any

128

interest applicable thereto against that lot. Such request shall be in writing, shall be

95

person other than a unit owner who relies on a statement of account shall receive the

129

delivered to the registered office of the association, and shall state an address to which

96

benefits and protection thereof.

130

the statement is to be directed. Failure on the part of the association, within five business

97

(6) The association or its agent's failure to:

131

days from the receipt of such request, to mail or otherwise furnish such statement

132

regarding amounts due and payable at the expiration of such five-day period with respect

133

to the lot involved to such address as may be specified in the written request therefor shall
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134

cause the lien for assessments created by this Code section to be extinguished and of no

171

(v) An itemized list of any additional assessments, special assessments, and other

135

further force or effect as to the title or interest acquired by the purchaser or lender, if any,

172

moneys that are scheduled to become due for each day after the date of issuance for

136

as the case may be, and their respective successors and assigns, in the transaction

173

the effective period of the statement of account. In calculating the amount that is

137

contemplated in connection with such request. The information specified in such

174

scheduled to become due, the board shall assume that any delinquent amount will

138

statement shall be binding upon the association and upon every lot owner. Payment of

175

139

a fee not exceeding $10.00 may be required as a prerequisite to the issuance of such a

176

140

statement if the instrument so provides. Within ten business days after receiving a

177

141

written or electronic request for a statement of account from a lot owner or the lot owner's

178

(A) Any open violation of any rule or regulation notice to the lot owner in the board's

142

designee, a mortgage lender, or a mortgagee of a lot or the designee of such mortgagee

179

official records;

143

of a lot, the board shall issue a statement of account. Such request shall be considered

180

(B) A list of and contact information for all other associations of which the lot owner

144

received at the time it is sent if it is transmitted by electronic means or by hand delivery;

181

is a member by virtue of ownership of the lot;

145

within three days if transmitted by first-class mail; and upon delivery if transmitted by

182

(C) A copy of the current covenants and bylaws of the board and a copy of the rules

146

statutory overnight delivery. The board shall designate on its website or otherwise

183

and regulations adopted by the board;

147

publish the name of a person or entity with a street or email address for receipt of a

184

(D) A copy of the board's certificate of insurance for any insurance provided by the

148

request for such statement of account. A statement of account shall be delivered by

185

board to the lot or the name, address, and telephone number of the board's insurance

149

e-mail, electronic download, hand delivery, regular mail, or statutory overnight delivery

186

provided of any such insurance; and

150

to the requester on the date of the issuance of the statement of account.

187

(E) Assigned parking or garage space number, as reflected in the books and records of

151

(2) A statement of account shall be completed by an officer, authorized agent, or

188

152

authorized representative of the board, including any authorized agent, authorized

189

(4) A statement of account that is hand delivered or sent by electronic means shall have

153

representative, or employee of a management company authorized to complete such

190

a 30 day effective period. A statement of account that is sent by regular mail or statutory

154

statement of account on behalf of the board. A statement of account shall contain all of

191

overnight delivery shall have a 35 day effective period. If additional information is

155

the following information regarding the property for which the transaction is to occur:

192

needed or a mistake related to the statement of account becomes known to the board or

remain delinquent during the effective period of the statement of account; and
(H) The signature of an officer or authorized agent of the board.
(3) Upon request, the following additional information shall be provided:

the board, as applicable.

156

(A) Date of issuance;

193

its agent within the effective period, an amended statement of account may be delivered

157

(B) Name of the lot owner or owners as reflected in the books and records of the board;

194

and become effective provided that a sale or refinancing of the lot has not been completed

158

(C) Lot designation and address;

195

during the effective period. An amended statement of account shall be delivered on the

159

(D) Attorney's name and contact information if the account is delinquent and has been

196

date of issuance and a new 30 day or 35 day effective period, as applicable, shall begin

160

turned over to an attorney for collection;

197

on such date.

161

(E) Fee for the preparation and delivery of the statement of account;

198

(5) A board shall waive the right to collect any moneys owed in excess of the amount

162

(F) Name of the requester;

199

specified in the statement of account from any person who in good faith relies upon such

163

(G) Assessment and other information including:

200

statement of account and from the person's successors and assigns. Any person other

164

(i) The amount of the regular periodic assessment levied against the lot and the

201

than a lot owner who relies on a statement of account shall receive the benefits and

165

frequency of payment;

202

protection thereof.

166

(ii) The date through which the regular periodic assessment has been paid;

203

(6) The board or its agent's failure to:

167

(iii) The due date for the next installment of the regular periodic assessment and the

204

(A) Furnish a statement of account as requested and in accordance with this subsection

168

amount due;

205

shall result in the board's forfeiture of its fee for the preparation and delivery of the

169

(iv) An itemized list of all assessments, special assessments, and other moneys owed

206

statement of account; and

170

to the board on the date of issuance by the lot owner for a specific lot; and
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207

(B) Disclose the correct amount of an assessment, a special assessment, or other

243

association shall designate on its website or otherwise publish the name of a person or

208

moneys owed to the board shall result in the loss of any obligation of a buyer to pay the

244

entity with a street or email address for receipt of a request for such statement of account.

209

undisclosed sum due and loss of the lien right for the incorrect reported assessment,

245

A statement of account shall be delivered by e-mail, electronic download, hand delivery,

210

special assessment, or other money owed to the board.

246

regular mail, or statutory overnight delivery to the requester on the date of the issuance of

211

(7)(A) A board or its authorized agent may charge a reasonable fee for the preparation

247

the statement of account.

212

and delivery of a statement of account which shall not exceed $100.00. When

248

(c) A statement of account shall be completed by an officer, authorized agent, or

213

additional information is requested as provided in paragraph (3) of this subsection, the

249

authorized representative of the association, including any authorized agent, authorized

214

board or its authorized agent may charge an additional fee not to exceed $50.00. If a

250

representative, or employee of a management company authorized to complete such

215

statement of account is requested on an expedited basis and delivered within three

251

statement of account on behalf of the board or association. A statement of account shall

216

business days after the request, the board or its agent may charge an additional fee of

252

contain all of the following information regarding the property for which the transaction

217

$50.00. If an amended statement of account is requested, a board or its authorized

253

is to occur:

218

agent may charge a fee of not more than $25.00 for such amended statement of account.

254

(1) Date of issuance;

219

(B) The fees specified in this paragraph shall be adjusted every five years by the total

255

(2) Name of the lot owner or owners as reflected in the books and records of the

220

percentage of inflation or deflation during such five-year period, as determined by the

256

association;

221

Consumer Price Index for all urban consumers, U.S. city average, all items, as

257

(3) Lot designation or address;

222

published by the Bureau of Labor Statistics of the United States Department of Labor,

258

(4) Attorney's name and contact information if the account is delinquent and has been

223

in increments to the nearest dollar.

259

turned over to an attorney for collection;

260

(5) Fee for the preparation and delivery of the statement of account;

224

SECTION 3.

261

(6) Name of the requester;

225

Said chapter is further amended by adding a new Code section to Article 7, relating to

262

(7) Assessment and other information including:

226

specialized land transactions, to read as follows:

263

(A) The amount of the regular periodic assessment levied against the lot and the

264

frequency of payment;

227

44-3-251.

228

(a)(1) As used in this Code Section, the term 'association' means a corporation or

265

(B) The date through which the regular periodic assessment has been paid;

229

voluntary entity formed for the purpose of exercising the powers of a homeowners'

266

(C) The due date for the next installment of the regular periodic assessment and the

230

association or property owners' association governing a common interest community that

267

amount due;

231

is not subject to Article 3 or 6 of this Chapter.

268

(D) An itemized list of all assessments, special assessments, and other moneys owed

232

(2) This Code section shall apply to a common interest community subject to covenants

269

to the association on the date of issuance by the lot owner for a specific lot; and

233

restricting land to certain uses affecting planned subdivisions containing no fewer than

270

(E) An itemized list of any additional assessments, special assessments, and other

234

15 individual lots and requiring mandatory assessment payments to an association

271

moneys that are scheduled to become due for each day after the date of issuance for the

235

governing such subdivision, which subdivision is not subject to Article 3 or 6 of this

272

effective period of the statement of account. In calculating the amount that is scheduled

236

chapter.

273

to become due, the association shall assume that any delinquent amount will remain

237

(b) Within ten business days after receiving a written or electronic request for a statement

274

238

of account from a lot owner or the lot owner's designee, a mortgage lender, or a mortgagee

275

(8) The signature of an officer or authorized agent of the association.

239

of a lot or the designee of such mortgagee of a lot, the association shall issue a statement

276

(d) Upon request, the following additional information shall be provided:

240

of account. Such request shall be considered received at the time it is sent if it is

277

(1) Any open violation of any rule or regulation notice to the lot owner in the

241

transmitted by electronic means or by hand delivery; within three days if transmitted by

278

association's official records;

242

first-class mail; and upon delivery if transmitted by statutory overnight delivery. An
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279

(2) A list of and contact information for all other associations of which the lot owner is

316

of $50.00. If an amended statement of account is requested, an association or its

280

a member by virtue of ownership of the lot;

317

authorized agent may charge a fee of not more than $25.00 for such amended statement

281

(3) A copy of the current covenants and bylaws of the association and a copy of rules and

318

of account.

282

regulations adopted by the association;

319

(2) The fees specified in this paragraph shall be adjusted every five years by the total

283

(4) A copy of the association's certificate of insurance for any insurance provided by the

320

percentage of inflation or deflation during such five-year period, as determined by the

284

association to the lot or the name, address, and telephone number of the association's

321

Consumer Price Index for all urban consumers, U.S. city average, all items, as published

285

insurance provider of any such insurance; and

322

by the Bureau of Labor Statistics of the United States Department of Labor, in increments

286

(5) Assigned parking or garage space number, as reflected in the books and records of

323

to the nearest dollar.

287

the association, as applicable.

288

(e) A statement of account that is hand delivered or sent by electronic means shall have

324

289

a 30 day effective period. A statement of account that is sent by regular mail or statutory

325

290

overnight delivery shall have a 35 day effective period. If additional information is needed

291

or a mistake related to the statement of account becomes known to the association or its

292

agent within the effective period, an amended statement of account may be delivered and

293

become effective provided that a sale or refinancing of the lot has not been completed

294

during the effective period. An amended statement of account shall be delivered on the

295

date of issuance and a new 30 day or 35 day effective period, as applicable, shall begin on

296

such date.

297

(f) An association shall waive the right to collect any moneys owed in excess of the

298

amount specified in the statement of account from any person who in good faith relies upon

299

such statement of account and from the person's successors and assigns. Any person other

300

than a lot owner who relies on a statement of account shall receive the benefits and

301

protection thereof.

302

(g) The association or its agent's failure to:

303

(1) Furnish a statement of account as requested and in accordance with this subsection

304

shall result in the association's forfeiture of its fee for the preparation and delivery of the

305

statement of account; and

306

(2) Disclose the correct amount of an assessment, a special assessment, or other moneys

307

owed to the association shall result in the loss of any obligation of a buyer to pay the

308

undisclosed sum due and loss of the lien right for the incorrect reported assessment,

309

special assessment, or other money owed to the association.

310

(h)(1) An association or its authorized agent may charge a reasonable fee for the

311

preparation and delivery of a statement of account which shall not exceed $100.00.

312

When additional information is requested as provided in paragraph (3) of this subsection,

313

the association or its authorized agent may charge an additional fee not to exceed $50.00.

314

If a statement of account is requested on an expedited basis and delivered within three

315

business days after the request, the association or its agent may charge an additional fee
H. B. 410
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House Bill 1036 (AS PASSED HOUSE AND SENATE)
By: Representatives Martin of the 49th, Jones of the 47th, Thomas of the 56th, Bruce of the
61st, Raffensperger of the 50th, and others

A BILL TO BE ENTITLED
AN ACT

1

To provide for the clerk of the Superior Court of Fulton County to require that tax parcel

2

identification number information be included on documents recorded in the real property

3

records of said clerk; to provide for related matters; to repeal conflicting laws; and for other

4

purposes.

5

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

6

SECTION 1.

7

The clerk of the Superior Court of Fulton County is hereby authorized to require that no

8

instrument by which the title to real property or any interest therein is conveyed, created,

9

assigned, encumbered, disposed of, or otherwise affected shall be entitled to recordation

10

unless the tax parcel identification number or numbers associated with all or any portion of

11

the real property affected are legibly printed, typewritten, or stamped upon such affidavit or

12

instrument at the top of the first page thereof. The presence of an incorrect tax parcel

13

identification number, or the absence of a tax parcel identification number, on a recorded

14

instrument shall not void or render voidable such instrument, shall not affect the validity or

15

enforceability of such instrument, and shall not affect any notice, constructive or otherwise,

16

provided by the recordation of such instrument.

17
18

SECTION 2.
All laws and parts of laws in conflict with this Act are repealed.
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House Bill 381(AS PASSED HOUSE AND SENATE)

25

44-7-111.

By: Representatives Corbett of the 174th, Ealum of the 153rd, LaRiccia of the 169th, Shaw of

26

The General Assembly finds that abandoned mobile homes are a nuisance that cause blight

the 176th, and Watson of the 172nd

27

and depress property values. This article is intended to provide local governing authorities

28

with the authority to appoint an agent to determine the condition of mobile homes in order

29

for landowners to remove or restore abandoned mobile homes left on their property. It is

30

the further purpose of this article to provide landowners with the guidance necessary to

A BILL TO BE ENTITLED

31

efficiently and properly identify and dispose of abandoned mobile homes in this state while

AN ACT

32

protecting the rights of any owner, lienholder, or other interested parties by performing a

33

due diligence search, notification, and hearing process.

1

To amend Chapter 7 of Title 44 of the Official Code of Georgia Annotated, relating to

2

landlord and tenant, so as to enact provisions for the classification of abandoned mobile

34

44-7-112.

3

homes as derelict or intact for purposes of disposal or filing of liens; to provide for a short

35

As used in this article, the term:

4

title; to provide for legislative intent; to provide for definitions; to provide for a procedure

36

(1) 'Abandoned mobile home' means a mobile home that has been left vacant by all

5

for requesting classification of an abandoned mobile home as intact or derelict; to provide

37

tenants for at least 90 days without notice to the landowner and when there is evidence

6

for notice; to provide for a right to file a lien on abandoned mobile homes deemed to be

38

of one or more of the following:

7

intact; to provide for the opportunity for a hearing to confirm classification as a derelict

39

(A) A tenant's failure to pay rent or fees for 90 days;

8

abandoned mobile home; to provide for court authority to order the disposal of abandoned

40

(B) Removal of most or all personal belongings from such mobile home;

9

mobile homes found to be derelict; to provide for a process to foreclose a lien on an

41

(C) Cancellation of insurance for such mobile home;

10

abandoned mobile home deemed to be intact; to provide for right to an appeal; to provide for

42

(D) Termination of utility services to such mobile home; or

11

the public sale of an intact abandoned mobile home; to provide for the disposition of

43

(E) A risk to public health, safety, welfare, or the environment due to such mobile

12

proceeds from such public sale; to provide for a process to obtain certificate of title for

44

13

mobile homes purchased at public sale; to amend Code Section 15-10-2 of the Official Code

45

(2) 'Derelict' means an abandoned mobile home which is in need of extensive repair and

14

of Georgia Annotated, relating to general jurisdiction of magistrate courts, so as to provide

46

is uninhabitable and unsafe due to the presence of one or more of the following

15

for jurisdiction of such courts relative to foreclosure of liens of abandoned mobile homes;

47

conditions:

16

to provide for related matters; to provide for an effective date; to repeal conflicting laws; and

48

(A) Inadequate provisions for ventilation, light, air, or sanitation; or

17

for other purposes.

49

(B) Damage caused by fire, flood, hurricane, tornado, earthquake, storm, or other

home.

50
18

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

19

SECTION 1.

20
21

natural catastrophe.

51

(3) 'Dispose' means to destroy, recycle, or repurpose for use not as living quarters.

52

(4) 'Intact' means an abandoned mobile home which is in livable condition under

53

applicable state law and the building and health codes of a local governing authority.

Chapter 7 of Title 44 of the Official Code of Georgia Annotated, relating to landlord and

54

(5) 'Landowner' means the owner of real property upon which a mobile home is located.

tenant, is amended by adding a new article to read as follows:

55

(6) 'Local government agent' means a person appointed by a local governing authority

56

who is qualified to inspect an abandoned mobile home by demonstrating that he or she

57

is qualified to determine if the abandoned mobile home is derelict or intact.

58

(7)

59

Section 8-2-160.

22

ARTICLE 6

23

44-7-110.

24

This article shall be known and may be cited as the 'Abandoned Mobile Home Act.'

'Manufactured home' shall have the same meaning as set forth in Code
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60

(8) 'Mobile home' shall have the same meaning as set forth in Code Section 8-2-160 and

96

derelict. Such notice shall include a statement that such responsible party is entitled to

61

shall include a manufactured home.

97

request a hearing in magistrate court within 90 days from the date that appears on such

62

(9) 'Responsible party' means any person with an ownership interest in an abandoned

98

notice to contest the determination that such abandoned mobile home is derelict and that

63

mobile home as evidenced by the last payor of record as identified by a search of deeds

99

failure to request such hearing within 90 days of receipt of such notice shall entitle such

64

or instruments of title, and shall include any holder of a recorded lien or the holder of any

100

landowner to dispose of the derelict mobile home.

65

type of secured interest in such abandoned mobile home or a local government with a

101

(2) If no responsible party can be ascertained, the landowner shall place an advertisement

66

claim for unpaid taxes.

102

in a newspaper of general circulation in the county where such mobile home is located;

103

if there is no newspaper in such county, shall post such advertisement at the county

67

44-7-113.

104

courthouse in such place where other public notices are posted. Such advertisement shall

68

(a) At the request of a landowner, a local government agent shall be authorized to assess

105

run in the newspaper once a week for two consecutive weeks or shall remain posted at

69

the condition of such abandoned mobile home. Upon inspection, the local government

106

the courthouse for two consecutive weeks. The advertisement shall contain a description

70

agent shall classify such abandoned mobile home as either intact or derelict and provide

107

of the mobile home, including the make of the mobile home, the location of such mobile

71

documentation citing such determination to the requesting landowner within 20 days of

108

home, and the fact that such mobile home has been deemed derelict. Such advertisement

72

such request.

109

shall include a statement that such responsible party is entitled to request a hearing in

73

(b) If a local government agent determines an abandoned mobile home to be intact, a

110

magistrate court by a date certain and the advertisement shall state the specific end date

74

landowner shall have a right to file a lien on such abandoned mobile home in the superior

111

to contest the determination that such abandoned mobile home is derelict and that failure

75

court for the circuit where such abandoned mobile home is located and in the amount of

112

to request such hearing by such date shall entitle such landowner to dispose of the derelict

76

any unpaid rent as of the date on which such lien is filed and accrued fees. Such lien may

113

77

be foreclosed pursuant to the procedure set forth in Code Section 44-7-115.

114

(e) Neither the local governing authority nor the local government agent shall bear any

78

(c) If a local government agent determines an abandoned mobile home to be derelict, such

115

liability with respect to any lawful actions taken to make a determination that a mobile

79

agent shall post notice of such determination in a conspicuous location on such abandoned

116

home is abandoned or derelict.

80

mobile home. Such notice shall include a date of issuance and shall be in substantially the

81

following form:

mobile home.

117

44-7-114.

82

'You are hereby notified that this mobile home (describe make, model, and color, if

118

(a) Within the 90 day period described in Code Section 44-7-113, a responsible party, or

83

known) located at (address or description of location) has been deemed abandoned and

119

after the expiration of such 90 day period, a landowner shall petition a magistrate court to

84

derelict. You are entitled to a hearing in magistrate court to contest this determination.

120

hold a hearing to confirm or deny the decision of a local government agent that an

85

If you fail to request a hearing within 90 days from the date that appears on this notice

121

abandoned mobile home is derelict. If a petition is filed pursuant to this Code section, a

86

or if it is confirmed by a court that this abandoned mobile home is derelict, the owner of

122

hearing on such issue shall be held within ten days of the filing of such petition.

87

the land upon which this mobile home sits shall be entitled to dispose of the mobile

123

(b) The court shall hear evidence of the condition of the abandoned mobile home, which

88

home.'

124

may include introduction of a copy of the determination from the local government agent,

89

(d)(1) Upon receipt of a determination that an abandoned mobile home is derelict by a

125

and whether the notice provisions set forth have been met.

90

local government agent, and on the same date the notice required by subsection (c) of this

126

(c) If, after a full hearing, the court determines the abandoned mobile home to be derelict,

91

Code section is posted, a landowner shall send notice, which notice shall include a listing

127

the court shall issue an order finding such mobile home to be derelict and authorizing the

92

of all responsible parties and last known addresses, to all responsible parties by registered

128

landowner to dispose of such derelict mobile home. A landowner issued such order shall

93

or certified mail or statutory overnight delivery. Such notice shall contain a description

129

dispose of such derelict mobile home within 180 days of the date of such order. Within 30

94

of the abandoned mobile home, including the make of the mobile home, the location of

130

days of disposal of a derelict mobile home, the landowner shall notify the Department of

95

such mobile home, and the fact that such abandoned mobile home has been deemed
H. B. 381
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131

Revenue and local tag agent of such disposal and such department shall cancel the

166

conclusively be deemed a valid one, foreclosure thereof allowed, and a public sale

132

certificate of title for such derelict mobile home, if such certificate exists.

167

pursuant to Code Section 44-7-116 shall be authorized.

168

(B) Any notice required by this paragraph shall be by certified mail or statutory
overnight delivery or, if the responsible party is unknown, by posting such notice at the

133

44-7-115.

169

134

Notwithstanding any conflicting provisions in Code Section 44-14-349, all liens acquired

170

135

upon an abandoned mobile home or intact mobile home under Code Section 44-7-113 shall

171

(5) If a petition for a hearing is filed within the time allowed pursuant to paragraph (4)

136

be foreclosed as follows:

county courthouse in such place where other public notices are posted;

172

of this Code section, the magistrate court shall set such a hearing within ten days of filing

137

(1) Any proceeding to foreclose a lien on an abandoned mobile home determined to be

173

of the petition. Upon the filing of such petition by a party defendant, neither the

138

intact by a local government agent shall be instituted in the magistrate court of the county

174

prosecuting lienholder nor the court may sell the mobile home. If, at the hearing, the

139

where such mobile home is located within one year from the time the lien is recorded;

175

magistrate court determines there is reasonable cause to believe that a valid debt exists,

140

(2) The person desiring to foreclose a lien on an abandoned mobile home determined to

176

then the person asserting the lien shall retain possession of the mobile home or the court

141

be intact by a local government agent shall, by certified or registered mail or statutory

177

shall obtain possession of the mobile home, as ordered by the court;

142

overnight delivery, make a demand upon the responsible party in the amount of the lien

178

(6) If no petition for a hearing is filed, or if, after a full hearing, the magistrate court

143

and for the payment of rent and fees accrued after the filing of the lien; provided that the

179

determines that a valid debt exists, the court shall authorize foreclosure upon and sale of

144

amount of such rent shall not exceed $3.00 per day. If the responsible party cannot be

180

the mobile home subject to the lien to satisfy the debt if such debt is not otherwise

145

located, notice shall be published in a newspaper of general circulation for two

181

immediately paid. The holder of a security interest in or a lien on the mobile home, other

146

consecutive weeks;

182

than the holder of a lien created by Code Section 44-7-113, shall have the right, in the

147

(3)(A) If, within 30 days of delivery to the appropriate address of the written demand

183

order of priority of such security interest or lien, to pay the debt and court costs no later

148

required by paragraph (2) of this Code section or within 30 days after the last

184

than 15 days after a magistrate court's order to authorize the foreclosure. If the holder of

149

publication in a newspaper, the responsible party fails to respond to such demand or

185

a security interest or lien does so pay the debt and court costs, such person shall have the

150

refuses to pay, or if the responsible party cannot be ascertained, the landowner may

186

right to possession of the mobile home, and that person's security interest in or lien on

151

move to foreclose such lien. The person asserting such lien may move to foreclose by

187

such mobile home shall be increased by the amount so paid. A magistrate court order

152

making an affidavit to a magistrate court showing all facts necessary to constitute such

188

shall be issued to this effect, and in this instance there shall not be a sale of the mobile

153

lien and the amount claimed to be due. Such affidavit shall aver that the notice

189

home. If the debt owed is not timely paid by the holder of a security interest or an appeal

154

requirements of Code Section 44-7-113 have been complied with, and such affidavit

190

of the magistrate court decision has not been timely filed pursuant to paragraph (8) of this

155

shall also aver that a demand for payment has been made and refused or that the

191

Code section, the court shall issue an order authorizing the sale of such mobile home;

156

identity of the responsible party cannot be ascertained. The landowner shall verify the

192

(7) If the magistrate court finds the actions of the person asserting the lien in retaining

157

statement by oath or affirmation with a signature affixed thereto.

193

possession of the mobile home were not taken in good faith, then the court, in its

158

(B) In addition to the filing fees required by Code Section 15-10-80, the fee for filing

194

discretion, may award damages to the mobile home owner and to any party which has

159

such affidavit shall be $5.00 per abandoned mobile home upon which a lien is asserted;

195

been deprived of the rightful use of the mobile home; and

160

(4)(A) Upon the filing of such affidavit, the person asserting such lien shall give the

196

(8) Any order issued by the magistrate court shall be appealable pursuant to Article 2 of

161

clerk or judge of the court the address, if known, of all responsible parties and the clerk

197

Chapter 3 of Title 5, provided that any such appeal shall be filed within seven days of the

162

or judge of the court shall serve notice informing such responsible parties of a right to

198

date such order was entered and provided, further, that, after the notice of appeal is filed

163

a hearing to determine if reasonable cause exists to believe that a valid debt exists; that

199

with the clerk of the trial court, the clerk shall immediately notify the magistrate court of

164

such hearing shall be petitioned for within 30 days of receipt of such notice; and that,

200

the notice of appeal. If the order of the magistrate court is against the responsible party

165

if no petition for such hearing is filed within the time allowed, the lien shall

201

and the responsible party appeals such order, the responsible party shall be required to

202

pay into the registry of the court all sums found by the magistrate court to be due in order
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203

to remain in possession of the mobile home. The responsible party shall also be required

235

44-7-118.

204

to pay all future rent into the registry of the court as it becomes due in such amounts

236

The purchaser at a sale as authorized by this article shall receive a certified copy of the

205

specified in paragraph (2) of this Code section until the issue has been finally determined

237

court order authorizing such sale. Any such purchaser may obtain a certificate of title to

206

on appeal.

238

such mobile home by filing the required application, paying the required fees, and filing

239

a certified copy of the order of the court with the Department of Revenue. The Department

240

of Revenue shall then issue a certificate of title, which shall be free and clear of all liens

241

and encumbrances.

207
208

44-7-116.
(a)(1) As used in this subsection, the term 'public sale' means a sale:

209

(A) Held at a place reasonably available to persons who might desire to attend and

210

submit bids;

242

44-7-119.

211

(B) At which those attending shall be given the opportunity to bid on a competitive

243

Nothing in this article shall be construed to require a local governing authority to appoint

212

basis;

244

a local government agent.

213

(C) At which the sale, if made, shall be made to the highest and best bidder; and

214

(D) Except as otherwise provided in Title 11 for advertising or dispensing with the

245

SECTION 2.

215

advertising of public sales, of which notice is given by advertisement once a week for

246

Code Section 15-10-2 of the Official Code of Georgia Annotated, relating to general

216

two weeks in the newspaper in which the sheriff's advertisements are published in the

247

jurisdiction of magistrate courts, is amended by revising paragraphs (14) and (15) and adding

217

county where the sale is to be held, and which notice shall state the day and hour,

248

a new paragraph to read as follows:

218

between 10:00 A.M. and 4:00 P.M., and the place of sale and shall briefly identify the

249

(14) The trial and sentencing of misdemeanor violations of other Code sections as

219

goods to be sold.

250

provided by Article 13 of this chapter; and

220

(2) Upon order of the magistrate court, the person holding the lien on the abandoned

251

(15) The foreclosure of liens on animals as established in Title 4; and

221

mobile home shall be authorized to sell such mobile home at public sale.

252

(16) The foreclosure of liens on abandoned mobile homes as established in Article 6 of

253

Chapter 7 of Title 44.

222

(b) After satisfaction of the lien, the person selling such mobile home shall, not later

223

than 30 days after the date of such sale, provide the clerk of the court with a copy of the bill

224

of sale as provided to the purchaser and remit the remaining proceeds of such sale, if any,

254

225

to the clerk of the court. Any person who fails to comply with the requirements of this

255

226

subsection shall be guilty of a misdemeanor.

227

44-7-117.

228

The clerk of the magistrate court shall retain the remaining balance of the proceeds of a

229

sale under Code Section 44-7-116, after satisfaction of liens, security interests, and debts,

230

for a period of 12 months; and, if no claim has been filed against such proceeds by the

231

owner of the abandoned mobile home or any interested party, then the clerk shall pay such

232

remaining balance into the general fund of the municipality or county that employs the

233

local government agent that made the determination that such mobile home was intact

234

pursuant to Code Section 44-7-113.

256
257

H. B. 381
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This Act shall become effective on May 1, 2019.
SECTION 4.
All laws and parts of laws in conflict with this Act are repealed.
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House Bill 834 (AS PASSED HOUSE AND SENATE)

28

shall be held at which the petitioner must prove the allegations of the petition by a

By: Representatives Ballinger of the 23rd, Beskin of the 54th, Blackmon of the 146th, Hilton

29

preponderance of the evidence as in other civil cases. In the event a hearing cannot be

of the 95th, Corbett of the 174th, and others

30

scheduled within the county where the case is pending within the 30 30 day period the

31

same shall be scheduled and heard within any other county of that circuit. If a hearing is

32

not held within 30 30 days of the filing of the petition, the petition shall stand dismissed

33

unless the parties otherwise agree.

A BILL TO BE ENTITLED

34

(d) If the Court finds a party is avoiding service to delay a hearing, the Court may delay

AN ACT

35

dismissal of the petition for an additional 30 days."

1

To amend Code Section 19-13-3 and Chapter 7 of Title 44 of the Official Code of Georgia

36

SECTION 2.

2

Annotated, relating to filing of petition seeking relief from family violence, granting of

37

Chapter 7 of Title 44 of the Official Code of Georgia Annotated, relating to landlord and

3

temporary relief ex parte, hearing, dismissal of petition upon failure to hold hearing, and

38

tenant, is amended in Article 1, relating to general provisions, by adding a new Code section

4

procedural advice for victims, and landlord and tenant, respectively, so as to clarify matters

39

to read as follows:

5

concerning the effect of a temporary ex parte order and the length of time it is effective; to

40

44-7-23.

6

provide for the termination of a residential rental agreement under circumstances involving

41

(a) As used in this Code section, the term:

7

family violence; to provide for definitions; to provide for notice and terms of termination;

42

(1) 'Civil family violence order' means:

8

to provide for applicability; to revise the procedures between the landlord and tenant for the

43

(A) Any protective order issued pursuant to Article 1 of Chapter 13 of Title 19,

9

listing of damages before and after a tenancy; to clarify provisions relating to the return of

44

provided that the respondent was present or had notice of the hearing that resulted in

10

a security deposit and actions related thereto; to provide for related matters; to repeal

45

the issuance of such order; or

11

conflicting laws; and for other purposes.

46

(B) Any ex parte temporary protective order issued pursuant to Article 1 of Chapter 13

47

of Title 19, provided that it is accompanied by a police report showing a basis for such

12

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

48

order.

49

(2) 'Criminal family violence order' means:

13

SECTION 1.

50

(A) Any order of pretrial release issued as a result of an arrest for an act of family

14

Code Section 19-13-3 of the Official Code of Georgia Annotated, relating to filing of petition

51

violence; or

15

seeking relief from family violence, granting of temporary relief ex parte, hearing, dismissal

52

(B) Any order for probation issued as a result of a conviction or plea of guilty, nolo

16

of petition upon failure to hold hearing, and procedural advice for victims, is amended by

53

17

revising subsections (b) and (c) as follows:

54

(3) 'Family violence' shall have the same meaning as set forth in Code Section 19-13-1.

contendere, or first offender to an act of family violence.

18

(b) Upon the filing of a verified petition in which the petitioner alleges with specific facts

55

(b) A tenant may terminate his or her residential rental or lease agreement for real estate

19

that probable cause exists to establish that family violence has occurred in the past and may

56

effective 30 days after providing the landlord with a written notice of termination when a

20

occur in the future, the court may order such temporary relief ex parte as it deems

57

civil family violence order or criminal family violence order has been issued:

21

necessary to protect the petitioner or a minor of the household from violence. If the court

58

(1) Protecting such tenant or his or her minor child; or

22

issues an ex parte order, a copy of the order shall be immediately furnished to the petitioner

59

(2) Protecting such tenant when he or she is a joint tenant, or his or her minor child, even

23

and such order shall remain in effect until the court issues an order dismissing such order

60

24

or a hearing as set forth in subsection (c) of this Code section occurs, whichever occurs

61

(c) The notice to the landlord pursuant to subsection (b) of this Code section shall be

25

first.

62

accompanied by a copy of the applicable civil family violence order or criminal family

26

(c) Within ten days of the filing of the petition under this article or as soon as practical

27

thereafter, but in no case not later than 30 30 days after the filing of the petition, a hearing

when such protected tenant had no obligation to pay rent to the landlord.
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violence order and a copy of the police report if such order was an ex parte temporary

64
65
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99

premises which is the basis for any charge against the security deposit and the estimated

protective order.

100

dollar value of such damage. The tenant shall upon request have the right to inspect the

(d) Upon termination of a residential rental or lease agreement under this Code section, the

101

premises and such list within five business days after the termination of the occupancy

66

tenant may occupy the real estate until the termination is effective. Such tenant shall be

102

in order to ascertain the accuracy of the list. residential lease and vacation of the premises

67

liable for the rent due under such agreement prorated to the effective date of the

103

or the surrender and acceptance of the premises and the inspection by the landlord or his

68

termination, payable at such time as would have otherwise been required by the terms of

104

or her agent. If the tenant is present with the landlord at the time of the inspection, the

69

such agreement, and for any delinquent or unpaid rent or other sums owed to the landlord

105

The landlord and the tenant shall sign the list, and this shall be conclusive evidence of the

70

prior to the termination of such agreement. The tenant shall not be liable for any other fees,

106

accuracy of the list. If the tenant refuses to sign the list, he or she shall state specifically

71

rent, or damages due to the early termination of the tenancy as provided for in this Code

107

in writing the items on the list to which he or she dissents and shall sign such statement

72

section. Notwithstanding any provision of law to the contrary, if a tenant terminates a

108

of dissent. The landlord shall then comply with the provisions of Code Section 44-7-34.

73

residential rental or lease agreement pursuant to this Code section 14 or more days prior

109

(2) If the tenant terminates occupancy vacates or surrenders the premises without

74

to occupancy, no damages or penalties of any kind will be assessable.

110

notifying the landlord, the landlord may shall inspect the premises and compile a

75

(e) This Code section shall apply to all residential real estate rental or lease agreements

111

comprehensive list of any damage done to the premises which is the basis for any charge

76

entered into on or after July 1, 2018, and to any renewals, modifications, or extensions of

112

against the security deposit and the estimated dollar value of such damage make a final

77

such agreements in effect on such date. This Code section shall not be waived or modified

113

inspection within a reasonable time after discovering the termination of occupancy

78

by the agreement of the parties under any circumstances.

114

premises has been surrendered by vacancy. The landlord shall sign the list and then

115

comply with the provisions of Code Section 44-7-34.

79

SECTION 3.

116

(c) A tenant who disputes the accuracy of the final damage list given compiled pursuant

80

Said chapter is further amended by revising Code Sections 44-7-33 through 44-7-35, relating

117

to subsection (b) of this Code section and provided to the tenant pursuant to Code Section

81

to lists of existing defects and of damages during tenancy, right of tenant to inspect and

118

44-7-34 may bring an action in any court of competent jurisdiction in this state to recover

82

dissent, action to recover security deposit, return of security deposit, grounds for retention

119

the portion of the security deposit which the tenant believes to be wrongfully withheld for

83

of part, delivery of statement and sum due to tenant, unclaimed deposit, court determination

120

damages to the premises. The tenant's claims shall be limited to those items to which the

84

of disposition of deposit, and remedies for landlord's noncompliance with article,

121

tenant specifically dissented in accordance with this Code section. If the tenant is present

85

respectively, as follows:

122

for the inspection of the premises after vacancy and signs the landlord's final damage list

86

44-7-33.

123

or fails to sign a list or to dissent specifically in accordance with this Code section, the

87

(a)

Prior to tendering a security deposit, the tenant shall be presented with a

124

tenant shall not be entitled to recover the security deposit or any other damages under Code

88

comprehensive list of any existing damage to the premises, which list shall be for the

125

Section 44-7-35, provided that the lists required under this Code section contain written

89

tenant's permanent retention. The tenant shall have the right to inspect the premises to

126

notice of the tenant's duty to sign or to dissent to the list. A tenant who did not inspect the

90

ascertain the accuracy of the such list prior to taking occupancy. The landlord and the

127

premises after vacancy or was not present for the landlord's inspection of the premises after

91

tenant shall sign the list, and this shall be conclusive evidence of the accuracy of the list but

128

vacancy and, in either case, did not request a copy of the landlord's final damage list shall

92

shall not be conclusive as to latent defects. If the tenant refuses to sign the list, the tenant

129

have the right to dispute the damages assessed by the landlord.

93

shall state specifically in writing the items on the such list to which he or she dissents and

94

shall sign such statement of dissent.

130

44-7-34.

95

(b)(1) Within three business days after the date of the termination of occupancy

131

(a) Except as otherwise provided in this article, within one month Within 30 days after the

96

termination of the residential lease and vacation of the premises or the surrender and

132

termination of the residential lease or the surrender and acceptance obtaining possession

97

acceptance of the premises, whichever occurs first, the landlord or his or her agent shall

133

of the premises as provided in subsection (b) of Code Section 44-7-33, whichever occurs

98

inspect the premises and compile a comprehensive list of any damage done to the

134

last, a landlord shall return to the tenant the full security deposit which was deposited with
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135

the landlord by the tenant. No security deposit shall be retained to cover ordinary wear and

171

(b) The failure of a landlord to provide each of the lists and written statements within the

136

tear which occurred as a result of the use of the premises for the purposes for which the

172

time periods specified in Code Sections 44-7-33 and Section 44-7-34 shall work a

137

premises were intended, provided that there was no negligence, carelessness, accident, or

173

forfeiture of all his the landlord's rights to withhold any portion of the security deposit or

138

abuse of the premises by the tenant or members of his or her household or their invitees or

174

to bring an action against the tenant for damages to the premises.

139

guests. In the event that actual cause exists for retaining any portion of the security

175

(c) Any landlord who fails to return any part of a security deposit which is required to be

140

deposit, the landlord shall provide the tenant with a written statement listing identifying the

176

returned to a tenant pursuant to this article shall be liable to the tenant in the amount of

141

exact reasons for the retention thereof., which shall include the comprehensive list of

177

three times the sum improperly withheld plus reasonable attorney's fees; provided,

142

damages prepared as required by Code Section 44-7-33, if If the reason for retention is

178

however, that the landlord shall be liable only for the sum erroneously withheld if the

143

based on damages to the premises, such damages shall be listed as provided in Code

179

landlord shows by the preponderance of the evidence that the withholding was not

144

Section 44-7-33. When the such statement is delivered, it shall be accompanied by a

180

intentional and resulted from a bona fide error which occurred in spite of the existence of

145

payment of the difference between any sum deposited and the amount retained. The

181

procedures reasonably designed to avoid such errors.

146

landlord shall be deemed to have complied with this Code section by mailing the such

147

statement and any payment required to the last known address of the tenant via first class

182

148

first-class mail. If the letter containing the payment is returned to the landlord undelivered

183

149

and if the landlord is unable to locate the tenant after reasonable effort, the payment shall

150

become the property of the landlord 90 days after the date the payment was mailed.

151

Nothing in this Code section shall preclude the landlord from retaining the security deposit

152

for nonpayment of rent or of fees for late payment, for abandonment of the premises, for

153

nonpayment of utility charges, for repair work or cleaning contracted for by the tenant with

154

third parties, for unpaid pet fees, or for actual damages caused by the tenant's breach,

155

provided that the landlord attempts to mitigate the actual damages.

156

(b) In any court action in which there is a determination that neither the landlord nor the

157

tenant is entitled to all or a portion of a security deposit under this article, the judge or the

158

jury, as the case may be, shall determine what would be an equitable disposition of the

159

security deposit; and the judge shall order the security deposit paid in accordance with such

160

disposition.

161

44-7-35.

162

(a) A landlord shall not be entitled to retain any portion of a security deposit if the:

163

(1) The security deposit was not deposited in an escrow account in accordance with Code

164

Section 44-7-31 or a surety bond was not posted in accordance with Code Section

165

44-7-32; and if the

166

(2) The initial and final damage lists list required by subsection (a) of Code Section

167

44-7-33 are was not made and provided presented to the tenant as required by such

168

subsection; and

169

(3) The final damage list required by subsection (b) of Code Section 44-7-33 was not

170

compiled and made available to the tenant as required by such subsection.
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27

If you wish to file an appeal, you must do so in writing no later than 45 days after the

By: Representative Knight of the 130th

28

date of this notice. If you do not file an appeal by this date, your right to file an appeal

29

will be lost. For further information on the proper method for filing an appeal, you may

30

contact the county board of tax assessors which is located at: (insert address) and which

31

may be contacted by telephone at: (insert telephone number).'

A BILL TO BE ENTITLED

32

(B) The notice shall also contain the following statements in bold print:

AN ACT

33

'The estimate of your ad valorem tax bill for the current year is based on the previous

34

or most applicable year's millage rate and the fair market value contained in this

1

To amend Chapter 5 of Title 48 of the Official Code of Georgia Annotated, relating to ad

35

notice. The actual tax bill you receive may be more or less than this estimate. This

2

valorem taxation of property, so as to provide for certain changes in proceedings before the

36

estimate may not include all eligible exemptions.'

3

county board of equalization; to provide for procedures, conditions, and limitations; to

4

provide for related matters; to repeal conflicting laws; and for other purposes.

5

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

37

SECTION 2.

38

Said chapter is further amended by revising subsections (e), (e.1), (f), and (g) of Code

39

Section 48-5-311, relating to creation and duties of county boards of equalization, as follows:

40

(e) Appeal.

6

SECTION 1.

41

(1)(A) Any taxpayer or property owner as of the last date for filing an appeal may elect

7

Chapter 5 of Title 48 of the Official Code of Georgia Annotated, relating to ad valorem

42

to file an appeal from an assessment by the county board of tax assessors to:

8

taxation of property, is amended by revising paragraph (2) of subsection (b) of Code Section

43

(i) The county board of equalization as to matters of taxability, uniformity of

9

48-5-306, relating to the annual notice of current assessment, as follows:

44

assessment, and value, and, for residents, as to denials of homestead exemptions

10

(2)(A) In addition to the items required under paragraph (1) of this subsection, the

45

pursuant to paragraph (2) of this subsection;

11

notice shall contain a statement of the taxpayer's right to an appeal and an estimate of

46

(ii) An arbitrator as to matters of value pursuant to subsection (f) of this Code

12

the current year's taxes for all levying authorities which shall be in substantially the

47

section;

13

following form:

48

(iii) A hearing officer as to matters of value and uniformity of assessment for a parcel

14

'The amount of your ad valorem tax bill for this year will be based on the appraised and

49

of nonhomestead real property with a fair market value in excess of $750,000.00

15

assessed values specified in this notice. You have the right to appeal these values to the

50

$500,000.00 as shown on the taxpayer's annual notice of current assessment under

16

county board of tax assessors. At the time of filing your appeal you must select one of

51

Code Section 48-5-306, and any contiguous nonhomestead real property owned by

17

the following options:

52

the same taxpayer, pursuant to subsection (e.1) of this Code section; or

18

(i) An appeal to the county board of equalization with appeal to the superior court;

53

(iv) A hearing officer as to matters of values or uniformity of assessment of one or

19

(ii) To arbitration without an appeal to the superior court; or

54

more account numbers of wireless property as defined in subparagraph (e.1)(1)(B) of

20

(iii) For a parcel of nonhomestead property with a fair market value in excess of

55

this Code section with an aggregate fair market value in excess of $750,000.00

21

$750,000.00 $500,000.00 as shown on the taxpayer's annual notice of current

56

$500,000.00 as shown on the taxpayer's annual notice of current assessment under

22

assessment under this Code section, or for one or more account numbers of wireless

57

23

property as defined in subparagraph (e.1)(1)(B) of Code Section 48-5-311 with an

58

(A.1) The commissioner shall establish by rule and regulation a uniform appeal form

24

aggregate fair market value in excess of $750,000.00 $500,000.00 as shown on the

59

that the taxpayer may use. Such uniform appeal form shall require the initial assertion

25

taxpayer's annual notice of current assessment under this Code section, to a hearing

60

of a valuation of the property by the taxpayer.

26

officer with appeal to the superior court.

61

(B) In addition to the grounds enumerated in subparagraph (A) of this paragraph, any

62

taxpayer having property that is located within a municipality, the boundaries of which

Code Section 48-5-306, pursuant to subsection (e.1) of this Code section.
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63

municipality extend into more than one county, may also appeal from an assessment on

100

section. Such appeal proceedings shall be conducted between the hours of 8:00 A.M.

64

such property by the county board of tax assessors to the county board of equalization,

101

and 7:00 P.M. on a business day. Following the notification of the taxpayer of the date

65

to a hearing officer, or to arbitration as to matters of uniformity of assessment of such

102

and time of such taxpayer's scheduled hearing, the taxpayer shall be authorized to

66

property with other properties located within such municipality, and any uniformity

103

exercise a one-time option of changing the date and time of the taxpayer's scheduled

67

adjustments to the assessment that may result from such appeal shall only apply for

104

hearing to a day and time acceptable to the taxpayer and the county board of tax

68

municipal ad valorem tax purposes.

105

assessors. The appeal administrator shall grant additional extensions to the taxpayer

69

(B.1) The taxpayer or his or her agent or representative may submit in support of his

106

or the county board of tax assessors for good cause shown, or by agreement of the

70

or her appeal an appraisal given, signed, and certified as such by a real property

107

parties.

71

appraiser as classified by the Georgia Real Estate Commission and the Georgia Real

108

(D) The commissioner, by regulation, shall adopt uniform procedures and standards

72

Estate Appraisers Board which was performed not later than nine months prior to the

109

which shall be followed by county boards of equalization, hearing officers, and

73

date of assessment. The board of tax assessors shall consider the appraisal upon

110

arbitrators in determining appeals. Such rules shall be updated and revised periodically

74

request. Within 45 days of the receipt of the taxpayer's appraisal, the board of tax

111

and reviewed no less frequently than every five years. The commissioner shall publish

75

assessors shall notify the taxpayer or his or her agent or representative of acceptance

112

and update annually a manual for use by county boards of equalization, arbitrators, and

76

of the appraisal or shall notify the taxpayer or his or her agent or representative of the

113

hearing officers.

77

reasons for rejection.

114

(2)(A) An appeal shall be effected by e-mailing, if the county board of tax assessors

78

(B.2) The taxpayer or his or her agent or representative may submit in support of his

115

has adopted a written policy consenting to electronic service, by mailing to, or by filing

79

or her appeal the most current report of the sales ratio study for the county conducted

116

with the county board of tax assessors a notice of appeal within 45 days from the date

80

pursuant to Code Section 48-5-274. The board of tax assessors shall consider such

117

of mailing the notice pursuant to Code Section 48-5-306. A written objection to an

81

sales ratio study upon request of the taxpayer or his or her agent or representative.

118

assessment of real property received by a county board of tax assessors stating the

82

(B.3) Any assertion of value by the taxpayer on the uniform appeal form made to the

119

location of the real property and the identification number, if any, contained in the tax

83

board of tax assessors shall be subject to later amendment or revision by the taxpayer

120

notice shall be deemed a notice of appeal by the taxpayer under the grounds listed in

84

by submission of written evidence to the board of tax assessors.

121

paragraph (1) of this subsection. A written objection to an assessment of personal

85

(B.4)

If more than one property of a taxpayer is under appeal, the board of

122

property received by a county board of tax assessors giving the account number, if any,

86

equalization, arbitrator, or hearing officer, as the case may be, shall, upon request of the

123

contained in the tax notice and stating that the objection is to an assessment of personal

87

taxpayer, consolidate all such appeals in one hearing and shall announce separate

124

property shall be deemed a notice of appeal by the taxpayer under the grounds listed in

88

decisions as to each parcel or item of property. Any appeal from such a consolidated

125

paragraph (1) of this subsection. The county board of tax assessors shall review the

89

hearing to the superior court as provided in subsection (g) of this Code section shall

126

valuation or denial in question, and, if any changes or corrections are made in the

90

constitute a single civil action and, unless the taxpayer specifically so indicates in the

127

valuation or decision in question, the board shall send a notice of the changes or

91

taxpayer's notice of appeal, shall apply to all such parcels or items of property.

128

corrections to the taxpayer pursuant to Code Section 48-5-306. Such notice shall also

92

(B.5) Within ten days of a final determination of value under this Code section and the

129

explain the taxpayer's right to appeal to the county board of equalization as provided

93

expiration of the 30 day appeal period provided by subsection (g) of this Code section,

130

in subparagraph (C) of this paragraph if the taxpayer is dissatisfied with the changes or

94

or, as otherwise provided by law, with no further option to appeal, the county board of

131

corrections made by the county board of tax assessors.

95

tax assessors shall forward such final determination of value to the tax commissioner.

132

(B) If no changes or corrections are made in the valuation or decision, the county board

96

(C) Appeals to the county board of equalization shall be conducted in the manner

133

of tax assessors shall send written notice thereof to the taxpayer, to any authorized

97

provided in paragraph (2) of this subsection. Appeals to a hearing officer shall be

134

agent or representative of the taxpayer to whom the taxpayer has requested that such

98

conducted in the manner specified in subsection (e.1) of this Code section. Appeals to

135

notice be sent, and to the county board of equalization which notice shall also constitute

99

an arbitrator shall be conducted in the manner specified in subsection (f) of this Code

136

the taxpayer's appeal to the county board of equalization without the necessity of the
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137

taxpayer's filing any additional notice of appeal to the county board of tax assessors or

174

However, as a condition to receiving such an extension, the county board of tax

138

to the county board of equalization. The county board of tax assessors shall also send

175

assessors shall, at least 30 days before the expiration of the 180 day period provided

139

or deliver all necessary papers to the county board of equalization. If, however, the

176

under subparagraph (A) of this paragraph, notify each affected taxpayer of the

140

taxpayer and the county board of tax assessors execute a signed agreement as to

177

additional 180 day review period provided in this subparagraph by mail or electronic

141

valuation, the appeal shall terminate as of the date of such signed agreement.

178

communication, including posting notice on the website of the county board of tax

142

(C) If changes or corrections are made by the county board of tax assessors, the board

179

assessors if such a website is available. Such additional period shall commence

143

shall notify the taxpayer in writing of such changes. The commissioner shall develop

180

immediately following the last day of the 180 days provided for under subparagraph

144

and make available to county boards of tax assessors a suitable form which shall be

181

(A) of this paragraph. If the county board of tax assessors fails to review the appeal and

145

used in such notification to the taxpayer. The notice shall be sent by regular mail

182

notify the taxpayer of either no changes or of any corrections or changes not later than

146

properly addressed to the address or addresses the taxpayer provided to the county

183

the last day of such additional 180 day period, then the most recent property tax

147

board of tax assessors and to any authorized agent or representative of the taxpayer to

184

valuation asserted by the taxpayer on the property tax return or on appeal shall prevail

148

whom the taxpayer has requested that such notice be sent. If the taxpayer is dissatisfied

185

and shall be deemed the value established on such appeal unless a time extension is

149

with such changes or corrections, the taxpayer shall, within 30 days of the date of

186

granted under subparagraph (C) of this paragraph. If no such assertion of value was

150

mailing of the change notice, notify the county board of tax assessors to continue the

187

submitted by the taxpayer, the appeal shall be forwarded to the county board of

151

taxpayer's appeal to the county board of equalization by e-mailing, if the county board

188

equalization.

152

of tax assessors has adopted a written policy consenting to electronic service, or by

189

(C) Upon a sufficient showing of good cause by reason of unforeseen circumstances

153

mailing to or filing with the county board of tax assessors a written notice of

190

proven to the commissioner at least 30 days prior to the expiration of the additional 180

154

continuance. The county board of tax assessors shall send or deliver the notice of

191

day period provided for under subparagraph (B) of this paragraph, the commissioner

155

appeal and all necessary papers to the county board of equalization.

192

shall be authorized, in the commissioner's sole discretion, to provide for a time

156

(D) The written notice to the taxpayer required by this paragraph shall contain a

193

extension beyond the end of such additional 180 day period. The duration of any such

157

statement of the grounds for rejection of any position the taxpayer has asserted with

194

time extension shall be specified in writing by the commissioner and, at least 30 days

158

regard to the valuation of the property. No addition to or amendment of such grounds

195

prior to the expiration of the extension provided for under subparagraph (B) of this

159

as to such position shall be permitted before the county board of equalization.

196

paragraph, shall be sent to each affected taxpayer and shall also be posted on the

160

(3)(A) In each year, the county board of tax assessors shall review the appeal and

197

website of the county board of tax assessors if such a website is available. If the county

161

notify the taxpayer (i) if there are no changes or corrections in the valuation or decision,

198

board of tax assessors fails to make its review and notify the taxpayer and the taxpayer's

162

or (ii) of any corrections or changes within 180 days after receipt of the taxpayer's

199

attorney not later than 30 days before the last day of such time extension, the most

163

notice of appeal. If the county board of tax assessors fails to respond to the taxpayer

200

recent property tax valuation asserted by the taxpayer on the property tax return or on

164

within such 180 day period, the property valuation asserted by the taxpayer on the

201

the taxpayer's notice of appeal shall prevail and shall be deemed the value established

165

property tax return or the taxpayer's notice of appeal shall become the assessed fair

202

on such appeal. If no such assertion of value was submitted by the taxpayer, the appeal

166

market value for the taxpayer's property for the tax year under appeal. If no such

203

shall be forwarded to the county board of equalization. In addition, the commissioner

167

assertion of value was submitted by the taxpayer, the appeal shall be forwarded to the

204

shall be authorized to require additional training or require such other remediation as

168

county board of equalization.

205

the commissioner may deem appropriate for failure to meet the deadline imposed by

169

(B) In any county in which the number of appeals exceeds a number equal to or greater

206

170

than 3 percent of the total number of parcels in the county or the sum of the current

207

(4) The determination by the county board of tax assessors of questions of factual

171

assessed value of the parcels under appeal is equal to or greater than 3 percent of the

208

characteristics of the property under appeal, as opposed to questions of value, shall be

172

gross tax digest of the county, the county board of tax assessors shall may be granted

209

prima-facie correct in any appeal to the county board of equalization. However, the

173

an additional 180 day period to make its determination and notify the taxpayer. The

the commissioner under this subparagraph.
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210

board of tax assessors shall have the burden of proving its opinions of value and the

247

equalization shall be in writing, shall be signed by each member of the board, shall

211

validity of its proposed assessment by a preponderance of evidence.

248

specifically decide each question presented by the appeal, shall specify the reason or

212

(5) The county board of equalization shall determine all questions presented to it on the

249

reasons for each such decision as to the specific issues of taxability, uniformity of

213

basis of the best information available to the board.

250

assessment, value, or denial of homestead exemptions depending upon the specific

214

(6)(A) Within 15 days of the receipt of the notice of appeal, the county board of

251

issue or issues raised by the taxpayer in the course of such taxpayer's appeal, shall

215

equalization shall set a date for a hearing on the questions presented and shall so notify

252

state that with respect to the appeal no member of the board is disqualified from

216

the taxpayer and the county board of tax assessors in writing. Such notice shall be sent

253

acting by virtue of subsection (j) of this Code section, and shall certify the date on

217

by first-class mail to the taxpayer and to any authorized agent or representative of the

254

which notice of the decision is given to the parties. Notice of the decision shall be

218

taxpayer to whom the taxpayer has requested that such notice be sent. Such notice shall

255

delivered by hand to each party, with written receipt, or given to each party by

219

be transmitted by e-mail to the county board of tax assessors if such board has adopted

256

sending a copy of the decision by registered or certified mail or statutory overnight

220

a written policy consenting to electronic service, and, if it has not, then such notice shall

257

delivery to the appellant and by filing the original copy of the decision with the

221

be sent to such board by first-class mail or intergovernmental mail. Such written notice

258

county board of tax assessors. Each of the three members of the county board of

222

shall advise each party that he or she may request a list of witnesses, documents, or

259

equalization must be present and must participate in the deliberations on any appeal.

223

other written evidence to be presented at the hearing by the other party, which. Such

260

A majority vote shall be required in any matter. All three members of the board shall

224

request must be made not less than ten days prior to the hearing date, and such

261

sign the decision indicating their vote.

225

information shall be provided to the requesting party not less than seven days prior to

262

(ii) Except as otherwise provided in subparagraph (g)(4)(B) of this Code section, the

226

the time of the hearing. Any failure to comply with this requirement shall be grounds

263

county board of tax assessors shall use the valuation of the county board of

227

for an automatic continuance or for exclusion of such witness, documents, or other

264

equalization in compiling the tax digest for the county for the year in question and

228

written evidence. A taxpayer may appear before the board of equalization concerning

265

shall indicate such valuation as the previous year's value on the property tax notice

229

any appeal in person, by his or her authorized agent or representative, or both. The

266

of assessment of such taxpayer for the immediately following year rather than

230

taxpayer shall specify in writing to the board of equalization the name of any such agent

267

substituting the valuation which was changed by the county board of equalization.

231

or representative prior to any appearance by the agent or representative before the

268

(iii)(I) If the county's tax bills are issued before an appeal has been finally

232

board.

269

determined, the county board of tax assessors shall specify to the county tax

233

(B) Within 30 days of the date of notification to the taxpayer of the hearing required

270

commissioner the lesser of the valuation in the last year for which taxes were finally

234

in this paragraph but not earlier than 20 days from the date of such notification to the

271

determined to be due on the property or 85 percent of the current year's value,

235

taxpayer, the county board of equalization shall hold such hearing to determine the

272

unless the property in issue is homestead property and has been issued a building

236

questions presented.

273

permit and structural improvements have occurred, or structural improvements have

237

(C) If more than one property of a taxpayer is under appeal, the board of equalization

274

been made without a building permit, in which case, it shall specify 85 percent of

238

shall, upon request of the taxpayer, consolidate all such appeals in one hearing and

275

the current year's valuation as set by the county board of tax assessors. Depending

239

announce separate decisions as to each parcel or item of property. Any appeal from

276

on the circumstances of the property, this amount shall be the basis for a temporary

240

such a consolidated board of equalization hearing to the superior court as provided in

277

tax bill to be issued; provided, however, that a nonhomestead owner of a single

241

this subsection shall constitute a single civil action, and, unless the taxpayer specifically

278

property valued at $2 million or more may elect to pay the temporary tax bill which

242

so indicates in his or her notice of appeal, shall apply to all such parcels or items of

279

specifies 85 percent of the current year's valuation; or, such owner may elect to pay

243

property.

280

the amount of the difference between the 85 percent tax bill based on the current

244

(D)(i) The board of equalization shall announce its decision on each appeal at the

281

year's valuation and the tax bill based on the valuation from the last year for which

245

conclusion of the hearing held in accordance with subparagraph (B) of this paragraph

282

taxes were finally determined to be due on the property in conjunction with the

246

before proceeding with another hearing. The decision of the county board of

283

amount of the tax bill based on valuation from the last year for which taxes were
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284

finally determined to be due on the property, to the tax commissioner's office. Only

321

but cannot be increased from the amount assessed by the county board of tax assessors.

285

the amount which represents the difference between the tax bill based on the current

322

This paragraph shall not apply to any appeal where the taxpayer files an appeal during

286

year's valuation and the tax bill based on the valuation from the last year for which

323

a time when subsection (c) of Code Section 48-5-299 is in effect for the assessment being

287

taxes were finally determined to be due will be held in an escrow account by the tax

324

288

commissioner's office. Once the appeal is concluded, the escrowed funds shall be

325

289

released by the tax commissioner's office to the prevailing party. The taxpayer may

326

(1)(A) For any dispute involving the value or uniformity of a parcel of nonhomestead

290

elect to pay the temporary tax bill in the amount of 100 percent of the current year's

327

real property with a fair market value in excess of $750,000.00 $500,000.00 as shown

291

valuation if no substantial property improvement has occurred. The county tax

328

on the taxpayer's annual notice of current assessment under Code Section 48-5-306, at

292

commissioner shall have the authority to adjust such tax bill to reflect the 100

329

the option of the taxpayer, an appeal may be submitted to a hearing officer in

293

percent value as requested by the taxpayer. Such tax bill shall be accompanied by

330

accordance with this subsection. If such taxpayer owns nonhomestead real property

294

a notice to the taxpayer that the bill is a temporary tax bill pending the outcome of

331

contiguous to such qualified nonhomestead real property, at the option of the taxpayer,

295

the appeal process. Such notice shall also indicate that upon resolution of the

332

such contiguous property may be consolidated with the qualified property for purposes

296

appeal, there may be additional taxes due or a refund issued.

333

of the hearing under this subsection.

297

(II) For the purposes of this Code section, any final value that causes a reduction

334

(B)(i) As used in this subparagraph, the term 'wireless property' means tangible

298

in taxes and creates a refund that is owed to the taxpayer shall be paid by the tax

335

personal property or equipment used directly for the provision of wireless services by

299

commissioner to the taxpayer, entity, or transferee who paid the taxes with interest,

336

a provider of wireless services which is attached to or is located underneath a wireless

300

as provided in subsection (m) of this Code section.

337

cell tower or at a network data center location but which is not permanently affixed

301

(III) For the purposes of this Code section, any final value that causes an increase

338

to such tower or data center so as to constitute a fixture.

302

in taxes and creates an additional billing shall be paid to the tax commissioner as

339

(ii) For any dispute involving the values or uniformity of one or more account

303

any other tax due along with interest, as provided in subsection (m) of this Code

340

numbers of wireless property as defined in this subparagraph with an aggregate fair

304

section.

341

market value in excess of $750,000.00 $500,000.00 as shown on the taxpayer's annual

appealed.
(e.1) Appeals to hearing officer.

305

(7) The appeal administrator shall furnish the county board of equalization necessary

342

notice of current assessment under Code Section 48-5-306, at the option of the

306

facilities and administrative help. The appeal administrator shall see that the records and

343

taxpayer, an appeal may be submitted to a hearing officer in accordance with this

307

information of the county board of tax assessors are transmitted to the county board of

344

308

equalization. The county board of equalization shall consider in the performance of its

345

(2) Individuals desiring to serve as hearing officers and who are either state certified

309

duties the information furnished by the county board of tax assessors and the taxpayer.

346

general real property appraisers or state certified residential real property appraisers as

310

(8) If at any time during the appeal process to the county board of equalization and after

347

classified by the Georgia Real Estate Commission and the Georgia Real Estate Appraisers

311

certification by the county board of tax assessors to the county board of equalization, the

348

Board for real property appeals or are designated appraisers by a nationally recognized

312

county board of tax assessors and the taxpayer mutually agree in writing on the fair

349

appraiser's organization for wireless property appeals shall complete and submit an

313

market value, then the county board of tax assessors, or the county board of equalization,

350

application, a list of counties the hearing officer is willing to serve, disqualification

314

as the case may be, shall enter the agreed amount in all appropriate records as the fair

351

questionnaire, and resume and be approved by the Georgia Real Estate Commission and

315

market value of the property under appeal, and the appeal shall be concluded. The

352

the Georgia Real Estate Appraisers Board to serve as a hearing officer. Such board shall

316

provisions in subsection (c) of Code Section 48-5-299 shall apply to the agreed-upon

353

annually publish a list of qualified and approved hearing officers for Georgia.

317

valuation unless otherwise waived by both parties.

354

(3) The appeal administrator shall furnish any hearing officer so selected the necessary

318

(9) Notwithstanding any other provision of law to the contrary, on any real property tax

355

facilities.

319

appeal made under this Code section on and after January 1, 2016, the assessed value

356

(4) An appeal shall be effected by e-mailing, if the county board of tax assessors has

320

being appealed may be lowered by the deciding body based upon the evidence presented

357

adopted a written policy consenting to electronic service, or by filing with the county

subsection.
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358

board of tax assessors a notice of appeal to a hearing officer within 45 days from the date

395

administrator shall notify the taxpayer and the taxpayer's attorney in compliance with

359

of mailing the notice of assessment pursuant to Code Section 48-5-306. A written

396

subsection (o) of this Code section of the name of the hearing officer and transmit a

360

objection to an assessment of real property or wireless property received by a county

397

copy of the hearing officer's disqualification questionnaire and resume provided for

361

board of tax assessors stating the taxpayer's election to appeal to a hearing officer and

398

under paragraph (2) of this subsection. If no hearing officer is appointed or if no

362

showing the location of the real property or wireless property contained in the assessment

399

hearing is scheduled within 180 days after the county board of tax assessors receives

363

notice shall be deemed a notice of appeal by the taxpayer.

400

the taxpayer's notice of appeal, the property valuation asserted by the taxpayer on the

364

(5) The county board of tax assessors may for no more than 90 days review the

401

property tax return or the taxpayer's notice of appeal shall become the assessed fair

365

taxpayer's written appeal, and if changes or corrections are made by the county board of

402

market value for the taxpayer's property for the tax year under appeal, and

366

tax assessors, the board shall notify the taxpayer in writing of such changes. Within 30

403

subsection (c) of Code Section 48-5-299 shall apply.

367

days of the county board of tax assessors' mailing of such notice, the taxpayer may notify

404

conjunction with all parties to the appeal, shall set a time and place to hear evidence and

368

the county board of tax assessors in writing that the changes or corrections made by the

405

testimony from both parties. The hearing shall take place in the county where the

369

county board of tax assessors are not acceptable, in which case, the county board of tax

406

property is located, or such other place as mutually agreed to by the parties and the

370

assessors shall, within 30 days of the date of mailing of such taxpayer's notification, send

407

hearing officer. The hearing officer shall provide electronic or written notice to the

371

or deliver all necessary papers documentation to the appeal administrator, in paper or

408

parties personally or by registered or certified mail or statutory overnight delivery not

372

electronic format as agreed upon by the county board of tax assessors and appeal

409

less than ten days before the hearing. Such written notice shall advise each party that

373

administrator, and mail a copy to the taxpayer or, alternatively, forward the appeal to the

410

he or she may request a list of witnesses, documents, or other written evidence to be

374

board of equalization if so elected by the taxpayer and such election is included in the

411

presented at the hearing by a the other party. Such request must be made not less than

375

taxpayer's notification that the changes are not acceptable. If, after review, the county

412

ten days prior to the hearing date, and such information shall must be provided to the

376

board of tax assessors determines that no changes or corrections are warranted, the county

413

other requesting party not less than seven days prior to the time of the hearing. Any

377

board of tax assessors shall notify the taxpayer of such decision. The taxpayer may elect

414

and that any failure to comply with this requirement shall be grounds for an automatic

378

to forward the appeal to the board of equalization by notifying the county board of tax

415

continuance or for exclusion of such witnesses, documents, or other written evidence.

379

assessors within 30 days of the mailing of the county board of tax assessor's notice of no

416

(B) If the appeal administrator, after a diligent search, cannot find a qualified hearing

380

changes or corrections. Upon the expiration of 30 days following the mailing of the

417

officer who is willing to serve, the appeal administrator shall transfer the certification

381

county board of tax assessors' notice of no changes or corrections, the county board of

418

of the appeal to the county or regional board of equalization and notify the taxpayer and

382

tax assessors shall certify the notice of appeal and send or deliver all necessary papers

419

the taxpayer's attorney in compliance with subsection (o) of this Code section and the

383

documentation to the appeal administrator, in paper or electronic format as agreed upon

420

384

by the county board of tax assessors and appeal administrator, for the appeal to the

421

(7) The hearing officer shall swear in all witnesses, perform the powers, duties, and

385

hearing officer, or board of equalization if elected by the taxpayer, and mail a copy to the

422

authority of a county or regional board of equalization, and determine the fair market

386

taxpayer. If the county board of tax assessors fails to respond in writing, either with

423

value of the real property or wireless property based upon the testimony and evidence

387

changes or no changes, to the taxpayer within 180 days after receiving the taxpayer's

424

presented during the hearing. Any issues other than fair market value and uniformity

388

notice of appeal, the property valuation asserted by the taxpayer on the property tax

425

raised in the appeal shall be preserved for appeal to the superior court. The board of tax

389

return or the taxpayer's notice of appeal shall become the assessed fair market value for

426

assessors shall have the burden of proving its opinion of value and the validity of its

390

the taxpayer's property for the tax year under appeal.

427

proposed assessment by a preponderance of evidence. At the conclusion of the hearing,

The hearing officer, in

county board of tax assessors of the transmittal of such appeal.

391

(6)(A) The appeal administrator shall randomly select from such list a hearing officer

428

the hearing officer shall notify both parties of the decision verbally and shall either send

392

who shall have experience or expertise in hearing or appraising the type of property that

429

both parties the decision in writing or deliver the decision by hand to each party, with

393

is the subject of appeal to hear the appeal, unless the taxpayer and the county board of

430

written receipt.

394

tax assessors mutually agree upon a hearing officer from such list. The appeal
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431

(8) The taxpayer or the board of tax assessors may appeal the decision of the hearing

466

(12) If the county's tax bills are issued before the hearing officer has rendered his or her

432

officer to the superior court as provided in subsection (g) of this Code section.

467

decision on property which is on appeal, a temporary tax bill shall be issued in the same

433

(9) If, at any time during the appeal under this subsection, the taxpayer and the county

468

manner as otherwise required under division (e)(6)(D)(iii) of this Code section.

434

board of tax assessors execute a signed written agreement on the fair market value and

469

(13) Upon determination of the final value, the temporary tax bill shall be adjusted as

435

any other issues raised: the appeal shall terminate as of the date of such signed

470

436

agreement; the fair market value as set forth in such agreement shall become final; and

471

437

subsection (c) of Code Section 48-5-299 shall apply.

472

(1) As used in this subsection, the term 'certified appraisal' means an appraisal or

438

(9.1) The provisions contained in this subsection may be waived at any time by written

473

appraisal report given, signed, and certified as such by a real property appraiser as

439

consent of the taxpayer and the county board of tax assessors.

474

classified by the Georgia Real Estate Commission and the Georgia Real Estate Appraisers

440

(10) Each hearing officer shall be compensated by the county for time expended in

475

Board.

441

considering hearing appeals. The compensation shall be paid at a rate of not less than

476

(2) At the option of the taxpayer, an appeal shall be submitted to nonbinding arbitration

442

$75.00 $100.00 per hour for the first hour and not less than $25.00 per hour for each hour

477

in accordance with this subsection.

443

thereafter as determined by the county governing authority or as may be agreed upon by

478

(3)(A) Following an election by the taxpayer to use the arbitration provisions of this

444

the parties with the consent of the county governing authority. Compensation pursuant

479

subsection, an arbitration appeal shall be effected by the taxpayer by e-mailing, if the

445

to this paragraph shall be paid from the county treasury or, if the parties agree to pay

480

county board of tax assessors has adopted a written policy consenting to electronic

446

compensation exceeding the minimum compensation set by this Code section, by a

481

service, or by filing a written notice of arbitration appeal with the county board of tax

447

combination of the parties as agreed on by the parties. The hearing officer shall receive

482

assessors. The notice of arbitration appeal shall specifically state the grounds for

448

such compensation upon certification by the hearing officer of the hours expended in

483

arbitration. The notice shall be filed within 45 days from the date of mailing the notice

449

hearing of appeals. The attendance at any training required by the commissioner shall

484

pursuant to Code Section 48-5-306. Within ten days of receipt of a taxpayer's notice

450

be part of the qualifications of the hearing officer, and any nominal cost of such training

485

of arbitration appeal, the board of tax assessors shall send to the taxpayer an

451

shall be paid by the hearing officer.

486

acknowledgment of receipt of the appeal and a notice that the taxpayer shall, within 45

452

(11)

The commissioner shall promulgate rules and regulations for the proper

487

days of the date of transmittal of the acknowledgment of receipt of the appeal, provide

453

administration of this subsection, including, but not limited to, qualifications; training,

488

to the county board of tax assessors for consideration a copy of a certified appraisal.

454

including an eight-hour course on Georgia property law, Georgia evidence law,

489

Failure of the taxpayer to provide such certified appraisal within such 45 days shall

455

preponderance of evidence, burden of proof, credibility of the witnesses, and weight of

490

terminate the appeal unless the taxpayer within such 45 day period elects to have the

456

evidence; disqualification questionnaire; selection; removal; an annual continuing

491

appeal immediately forwarded to the board of equalization. Prior to appointment of the

457

education requirement of at least four hours of instruction in recent legislation, current

492

arbitrator and within 45 days of the acknowledgment of the receipt of the appeal, the

458

case law, and updates on appraisal and equalization procedures, as prepared and required

493

taxpayer shall provide a copy of the certified appraisal as specified in this paragraph to

459

by the commissioner; and any other matters necessary to the proper administration of this

494

the county board of tax assessors for consideration. Within 45 days of receiving the

460

subsection. The failure of any hearing officer to fulfill the requirements of this paragraph

495

taxpayer's certified appraisal, the county board of tax assessors shall either accept the

461

shall render such officer ineligible to serve. Such rules and regulations shall also include

496

taxpayer's appraisal, in which case that value shall become final, or the county board

462

a uniform appeal form which shall require the initial assertion of a valuation of the

497

of tax assessors shall reject the taxpayer's appraisal by sending within ten days of the

463

property by the taxpayer. Any such assertion of value shall be subject to later revision

498

date of such rejection a written notification by certified mail of such rejection to the

464

by the taxpayer based upon written evidence. The commissioner shall seek input from

499

taxpayer and the taxpayer's attorney of record in compliance with subsection (o) of this

465

all interested parties prior to such promulgation.

500

Code section, in which case the county board of tax assessors shall certify within 45

501

days the appeal to the appeal administrator of the county in which the property is

502

located along with any other papers documentation specified by the person seeking

required under division (e)(6)(D)(iii) of this Code section.
(f) Nonbinding arbitration.
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503

arbitration under this subsection, including, but not limited to, the staff information

540

(iii) The arbitrator, within 30 days after his or her appointment, shall set a time and

504

from the file used by the county board of tax assessors. In the event the taxpayer is not

541

place to hear evidence and testimony from both parties. The arbitrator shall provide

505

notified of a rejection of the taxpayer's appraisal within such ten-day period, the

542

written notice to the parties personally or by registered or certified mail or statutory

506

taxpayer's appraisal value shall become final. In the event that the county board of tax

543

overnight delivery not less than ten 21 days before the hearing. Such written notice

507

assessors neither accepts nor rejects the value set out in the certified appraisal within

544

shall advise each party that he or she may request a list of witnesses, documents, or

508

45 days after the receipt of the certified appraisal, then the certified appraisal shall

545

other written evidence to be presented at the hearing by a the other party. Such

509

become the final value. All papers and information certified to the appeal administrator

546

request must be made not less than ten days prior to the hearing date, and such

510

shall become a part of the record on arbitration. At the time of certification of the

547

information shall must be provided to the other requesting party not less than seven

511

appeal, the county board of tax assessors shall serve the taxpayer and the taxpayer's

548

days prior to the time of the hearing. Any and that any failure to comply with this

512

attorney of record in compliance with subsection (o) of this Code section, if any, or

549

requirement, unless waived by mutual written agreement of such parties, shall be

513

employee with a copy of the certification along with any other papers specified by the

550

grounds for a an automatic continuance or for exclusion of such witnesses,

514

person seeking arbitration along with the civil action file number assigned to the appeal,

551

documents, or other written evidence. The arbitrator, in consultation with the parties,

515

if any. Within 15 days of filing the certification to the appeal administrator, the

552

may adjourn or postpone the hearing. Following notification of the taxpayer of the

516

presiding or chief judge of the superior court of the circuit in which the property is

553

date and time of the hearing, the taxpayer shall be authorized to exercise a one-time

517

located shall issue an order authorizing the arbitration.

554

option of changing the date and time of the hearing to a date and time acceptable to

518

(B) At any point, the county board of tax assessors and the taxpayer may execute a

555

the taxpayer and the county board of tax assessors. The presiding or chief judge of

519

signed, written agreement establishing the fair market value without entering into or

556

the superior court of the circuit in which the property is located may direct the

520

completing the arbitration process. The fair market value as set forth in such agreement

557

arbitrator to proceed promptly with the hearing and the determination of the appeal

521

shall become the final value.

558

upon application of any party. The hearing shall occur in the county in which the

522

(C) The arbitration shall be conducted pursuant to the following procedure:

559

property is located or such other place as may be agreed upon in writing by the

523

(i) The county board of tax assessors shall, at the time the appeal is certified to the

560

parties;

524

appeal administrator under subparagraph (A) of this paragraph, provide to the

561

(iv) At the hearing, the parties shall be entitled to be heard, to present documents,

525

taxpayer a notice of a meeting time and place to decide upon an arbitrator, to occur

562

testimony, and other matters, and to cross-examine witnesses. The arbitrator may

526

within 60 days after the date of sending the rejection of the taxpayer's certified

563

hear and determine the controversy upon the documents, testimony, and other matters

527

appraisal. Following the notification of the taxpayer of the date and time of the

564

produced notwithstanding the failure of a party duly notified to appear;

528

meeting, the taxpayer shall be authorized to exercise a one-time option of changing

565

(v) The arbitrator shall maintain a record of all pleadings, documents, testimony, and

529

the date and time of the meeting to a date and time acceptable to the taxpayer and the

566

other matters introduced at the hearing. The arbitrator or any party to the proceeding

530

county board of tax assessors. If the parties agree, the matter shall be submitted to a

567

may have the proceedings transcribed by a court reporter;

531

single arbitrator chosen by the parties. If the parties cannot agree on the single

568

(vi) The provisions of this paragraph may be waived at any time by written consent

532

arbitrator, the arbitrator may be chosen by the presiding or chief judge of the superior

569

of the taxpayer and the board of tax assessors;

533

court of the circuit in which the property is located within 30 days after the filing of

570

(vii) At the conclusion of the hearing, the arbitrator shall render a decision regarding

534

a petition by either party;

571

the fair market value of the property subject to nonbinding arbitration;

535

(ii) In order to be qualified to serve as an arbitrator, a person shall be classified as a

572

(viii) In order to determine the fair market value, the arbitrator may consider the final

536

state certified general real property appraiser or state certified residential real property

573

value for the property submitted by the county board of tax assessors at the hearing

537

appraiser pursuant to the rules and regulations of the Georgia Real Estate Commission

574

and the final value submitted by the taxpayer at the hearing. The taxpayer shall be

538

and the Georgia Real Estate Appraisers Board and shall have experience or expertise

575

responsible for the cost of any appraisal by the taxpayer's appraiser;

539

in appraising the type of property that is the subject of the arbitration;
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576

(ix) The arbitrator shall consider the final value submitted by the county board of tax

613

shall specifically state the grounds for appeal. The notice shall be mailed or filed within

577

assessors, the final value submitted by the taxpayer, and evidence supporting the

614

30 days from the date on which the decision of the county board of equalization, hearing

578

values submitted by the county board of tax assessors and the taxpayer. The arbitrator

615

officer, or arbitrator is delivered pursuant to subparagraph (e)(6)(D), paragraph (7) of

579

shall determine the fair market value of the property under appeal. The arbitrator

616

subsection (e.1), or division (f)(3)(C)(ix) of this Code section. Within 45 days of receipt

580

shall notify both parties of the decision verbally and shall either send both parties the

617

of a taxpayer's notice of appeal and before certification of the appeal to the superior court,

581

decision in writing or deliver the decision by hand to each party, with written receipt;

618

the county board of tax assessors shall send to the taxpayer notice that a settlement

582

(x) If the taxpayer's value is closest to the fair market value determined by the

619

conference, in which the county board of tax assessors and the taxpayer shall confer in

583

arbitrator, the county shall be responsible for the fees and costs of such arbitrator. If

620

good faith, will be held at a specified date and time which shall be no later than 30 days

584

the value of the board of tax assessors is closest to the fair market value determined

621

from the notice of the settlement conference, and notice of the amount of the filing fee,

585

by the arbitrator, the taxpayer shall be responsible for the fees and costs of such

622

if any, required by the clerk of the superior court. The taxpayer may exercise a one-time

586

arbitrator; and

623

option to reschedule the settlement conference to a different date and time acceptable to

587

(xi) The board of tax assessors shall have the burden of proving its opinion of value

624

the taxpayer, but in no event later than 30 days from the date of the notice during normal

588

and the validity of its proposed assessment by a preponderance of evidence.

625

business hours. After a settlement conference has convened, the parties may agree to

589

(4) If the county's tax bills are issued before an arbitrator has rendered his or her decision

626

continue the settlement conference to a later date. If at the end of the 45 day review

590

on property which is on appeal, a temporary tax bill shall be issued in the same manner

627

period the county board of tax assessors elects not to hold a settlement conference, then

591

as otherwise required under division (e)(6)(D)(iii) of this Code section.

628

the appeal shall terminate and the taxpayer's stated value shall be entered in the records

592

(5) Upon determination of the final value, the temporary tax bill shall be adjusted as

629

of the board of tax assessors as the fair market value for the year under appeal and the

593

required under division (e)(6)(D)(iii) of this Code section.

630

provisions of subsection (c) of Code Section 48-5-299 shall apply to such value. If the

631

taxpayer chooses not to participate in the settlement conference, he or she may not seek

594

(g) Appeals to the superior court.

595

(1) The taxpayer or the county board of tax assessors may appeal decisions of the county

632

and shall not be awarded fees and costs at such time when the appeal is settled in superior

596

board of equalization, hearing officer, or arbitrator, as applicable, to the superior court

633

court. If at the conclusion of the settlement conference the parties reach an agreement,

597

of the county in which the property lies. By mutual written agreement, the taxpayer and

634

the settlement value shall be entered in the records of the county board of tax assessors

598

the county board of tax assessors may waive an appeal to the county board of

635

as the fair market value for the tax year under appeal and the provisions of subsection (c)

599

equalization and initiate an appeal under this subsection. A county board of tax assessors

636

of Code Section 48-5-299 shall apply to such value. If at the conclusion of the settlement

600

shall not appeal a decision of the county board of equalization, arbitrator, or hearing

637

conference the parties cannot agree on a fair market value reach an agreement, then

601

officer, as applicable, changing an assessment by 20 percent or less unless the board of

638

written notice shall be provided to the taxpayer that the filing fees must be paid by the

602

tax assessors gives the county governing authority a written notice of its intention to

639

taxpayer to the clerk of the superior court within ten 20 days of the date of the

603

appeal, and, within ten days of receipt of the notice, the county governing authority by

640

conference, with a copy of the check delivered to the county board of tax assessors.

604

majority vote does not prohibit the appeal. In the case of a joint city-county board of tax

641

Notwithstanding any other provision of law to the contrary, the amount of the filing fee

605

assessors, such notice shall be given to the city and county governing authorities, either

642

for an appeal under this subsection shall be $25.00. An appeal under this subsection shall

606

of which may prohibit the appeal by majority vote within the allowed period of time.

643

not be subject to any other fees or additional costs otherwise required under any provision

607

(2) An appeal by the taxpayer as provided in paragraph (1) of this subsection shall be

644

of Title 15 or under any other provision of law. Immediately following payment of such

608

effected by e-mailing, if the county board of tax assessors has adopted a written policy

645

$25.00 filing fee by the taxpayer to the clerk of the superior court, the clerk shall remit

609

consenting to electronic service, or by mailing to or filing with the county board of tax

646

the proceeds thereof to the governing authority of the county which shall deposit the

610

assessors a written notice of appeal. An appeal by the county board of tax assessors shall

647

proceeds into the general fund of the county. Within 30 days of receipt of proof of

611

be effected by giving notice to the taxpayer. The notice to the taxpayer shall be dated and

648

payment to the clerk of the superior court, the county board of tax assessors shall certify

612

shall contain the name and the last known address of the taxpayer. The notice of appeal

649

to the clerk of the superior court the notice of appeal and any other papers specified by
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650

the person appealing including, but not limited to, the staff information from the file used

687

(iii) If the final determination of value on appeal is greater than the valuation set by

651

by the county board of tax assessors, the county board of equalization, the hearing officer,

688

the county board of equalization, hearing officer, or arbitrator, as applicable, causes

652

or the arbitrator. All papers and information certified to the clerk shall become a part of

689

an increase in taxes, and creates an additional billing, it shall be paid to the tax

653

the record on appeal to the superior court. At the time of certification of the appeal, the

690

commissioner as any other tax due along with interest, as provided in subsection (m)

654

county board of tax assessors shall serve the taxpayer and his or her attorney of record,

691

of this Code section.

655

if any, with a copy of the notice of appeal and with the civil action file number assigned

656

to the appeal. Such service shall be effected in accordance with subsection (b) of Code

692

657

Section 9-11-5. No discovery, motions, or other pleadings may be filed by the county

693

658

board of tax assessors in the appeal until such service has been made.

659

(3) The appeal shall constitute a de novo action. The board of tax assessors shall have

660

the burden of proving its opinions of value and the validity of its proposed assessment by

661

a preponderance of evidence. Upon a failure of the board of tax assessors to meet such

662

burden of proof, the court may, upon motion or sua sponte, authorize the finding that the

663

value asserted by the board of tax assessors is unreasonable and authorize the

664

determination of the final value of the property.

665

(4)(A) The appeal shall be placed on the court's next available jury or bench trial

666

calendar, at the taxpayer's election, following the filing of the appeal unless continued

667

by the court. If only questions of law are presented in the appeal, the appeal shall be

668

heard as soon as practicable before the court sitting without a jury. Each hearing before

669

the court sitting without a jury at the taxpayer's election shall be held within 30 days

670

following the date on which the appeal is filed with the clerk of the superior court.

671

(B)(i) The county board of tax assessors shall use the valuation of the county board

672

of equalization, the hearing officer, or the arbitrator, as applicable, in compiling the

673

tax digest for the county.

674

(ii)(I) If the final determination of value on appeal is less than the valuation thus

675

used, the tax commissioner shall be authorized to adjust the taxpayer's tax bill to

676

reflect the final value for the year in question.

677

(II) If the final determination of value on appeal causes a reduction in taxes and

678

creates a refund that is owed to the taxpayer, it shall be paid by the tax

679

commissioner to the taxpayer, entity, or transferee who paid the taxes with interest,

680

as provided in subsection (m) of this Code section.

681

(III) If the final determination of value on appeal is 85 percent or less of the

682

valuation set by the county board of equalization, hearing officer, or arbitrator as to

683

any real property, the taxpayer, in addition to the interest provided for in

684

subsection (m) of this Code section, shall recover costs of litigation and reasonable

685

attorney's fees incurred in the action. Any appeal of an award of attorney's fees by

686

the county shall be specifically approved by the governing authority of the county.
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27

(6)(A) For taxable years beginning on or after January 1, 2016, there shall be no levy

By: Representatives Harrell of the 106th, Frye of the 118th, Corbett of the 174th, Bentley of

28

for state taxation under subsection (a) of this Code section.

the 139th, and Teasley of the 37th

29

(B) Tax, penalty, and interest liabilities and refund eligibility for prior taxable years

30

shall not be affected by this subsection and shall continue to be governed by the

31

provisions of this Code section as it existed immediately prior to May 12, 2010.

32

(C)

A BILL TO BE ENTITLED

33

administrative proceedings or remedies, or civil action related to any violation of law

AN ACT

34

This subsection shall not abate any prosecution, punishment, penalty,

committed prior to May 12, 2010.

35

(c) Each fiscal authority issuing an ad valorem property tax bill shall place a prominent
notice on each taxpayer's ad valorem tax bill in substantially the following form:

1

To amend Title 48 of the Official Code of Georgia Annotated, relating to revenue and

36

2

taxation, so as to repeal certain provisions relating to state ad valorem tax; to clarify a certain

37

'This gradual reduction and elimination of the state property tax and the reduction in your

3

provision regarding the application of the intangible recording tax; to provide for related

38

tax bill this year is the result of property tax relief passed by the Governor and the House

4

matters; to repeal conflicting laws; and for other purposes.

39

of Representatives and the Georgia State Senate.' Reserved.

5

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

40

SECTION 2.

41

Said title is further amended by revising subsection (a) of Code Section 48-6-65, relating to

6

SECTION 1.

42

the extension, transfer, assignment, modification, or renewal of certain instruments, as

7

Title 48 of the Official Code of Georgia Annotated, relating revenue and taxation, is

43

follows:

8

amended by repealing Code Section 48-5-8, relating to the manner and time of making the

44

(a) No tax other than as provided for in this article shall be required to be paid on any

9

state ad valorem tax levy, as follows:

45

instrument which is an extension, transfer, assignment, modification, or renewal of, or

10

48-5-8.

46

which only adds additional security for, any original indebtedness or part of original

11

(a) Subject to the conditions specified in subsection (b) of this Code section, the levy for

47

indebtedness secured by an instrument subject to the tax imposed by Code Section 48-6-61

12

state taxation shall be made by the Governor with the assistance of the commissioner.

48

when:

13

Each year, as soon as the value of the taxable property is substantially known by the

49

(1) It affirmatively appears that the tax as provided by this article has been paid on the

14

commissioner, the commissioner shall assist the Governor in making the state levy.

50

original security instrument recorded; provided, however, that the tax required by Code

15

Immediately after the Governor has made the state levy, the commissioner shall send to

51

Section 48-6-61 shall be due on any portion of the instrument which is an additional

16

each tax collector and tax commissioner written or printed notices of the Governor's order.

52

advance of indebtedness secured by a previously recorded instrument, without regard to

17

(b)(1) For taxable years beginning on or after January 1, 2011, and prior to January 1,

53

whether the original security instrument has been assigned; or

18

2012, the levy under subsection (a) of this Code Section shall be 0.25 mills.

54

(2) The original instrument or the holder of the original instrument was exempt from the

19

(2) For taxable years beginning on or after January 1, 2012, and prior to January 1, 2013,

55

tax provided for in Code Section 48-6-61 by virtue of any other law.

20

the levy under subsection (a) of this Code Section shall be 0.2 mills.

21

(3) For taxable years beginning on or after January 1, 2013, and prior to January 1, 2014,

56

22

the levy under subsection (a) of this Code Section shall be 0.15 mills.

57

23

(4) For taxable years beginning on or after January 1, 2014, and prior to January 1, 2015,

24

the levy under subsection (a) of this Code Section shall be 0.1 mills.

25

(5) For taxable years beginning on or after January 1, 2015, and prior to January 1, 2016,

26

the levy under subsection (a) of this Code Section shall be 0.05 mills.
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AD VALOREM TAXATION
Columbus Bd. Of Tax Assessors v. Med. Ctr. Hosp. Auth., 302 Ga. 358, 806 S.E.2d 525
(2017).
In 2004, the Columbus Regional Healthcare System (“Columbus Regional”), as the lessor,
and the Medical Center Hospital Authority (“Hospital Authority”), as the lessee, entered into a
long-term lease agreement. The goal of the lease was to construct and operate a continuing care
retirement center and at the end of the lease term, all improvements would default to Columbus
Regional. The Hospital Authority entered into a management agreement with another private entity
to develop, market, and manage the operation of the facility on behalf of the hospital.
The Hospital Authority issued revenue bonds to finance construction of the facility. The
validity of the bonds was later challenged, and the Superior Court of Muscogee County validated
the financing of the Hospital Authority’s bonds, finding that the purposes for which the bonds
were being issued were in furtherance of the public purposes for which the Hospital Authority was
established. In 2007, the bonds were challenged again, and the superior court was specifically
requested to rule on which entity did in fact build, manage, and own the facility. The Superior
Court both validated the refinancing of the bonds and concluded that the evidence demonstrated
that the Hospital Authority had delegated its rights and duties to a private company.
Between the 2004 and 2007 bonds, the Columbus Board of Tax Assessors sent the Hospital
Authority a bill for the facility’s property tax obligation. The Hospital Authority refused to pay.
The Hospital Authority subsequently filed for declaratory and injunctive relief in the Superior
Court of Muscogee County, claiming that its property interest in the facility was exempt from ad
valorem property taxation pursuant to O.C.G.A. § 48-5-41(a)(1)(A). The Superior Court granted
summary judgment to the Hospital Authority, finding that the validity of the lease had been
established in the two previous bond validation orders, even if the bond validation orders did not
6
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specifically resolve the issue of taxation regarding the facility. The Superior Court also stated that
the two bond validation orders determined that the facility was a valid and proper project of the
Hospital Authority, and as such, it was exempt from ad valorem property taxation.
The Court of Appeals affirmed the Superior Court’s grant of summary judgment, and,
while relying on the bond validation’s “conclusive findings,” found that the Hospital Authority’s
leasehold interest was public property. The Court of Appeals concluded that the Hospital
Authority’s leasehold interest was public property because, in part, the purposes for which the
bonds were used were in furtherance of the public purposes for which the Hospital Authority was
established.
The Supreme Court of Georgia granted the petition for certiorari to review the Court of
Appeals’ decision and noted that while bond validation decisions are incontestable and conclusive
under Article IX, Section VI, Paragraph IV of the 1983 Georgia Constitution and O.C.G.A. § 3682-78, in this case, the Superior Court had not specifically resolved the issue of taxation. The
Supreme Court noted that all public property is exempt from taxation but is only exempt so long
as it remains in public ownership. Both the Superior Court and the Court of Appeals presumed that
the Hospital Authority’s leasehold interest was public property because the bonds issued were
found to have a public purpose in both the 2004 and the 2007 bond validations. The Supreme Court
noted that while it may be that in many cases, if not most cases, facts establishing that bonds have
a public purpose will also tend to show that property associated with those bonds is public property,
that is not inevitably the case.
The Supreme Court reversed the Court of Appeals’ decision, finding that the bond
validation proceedings did not conclusively establish whether the leasehold interest of the Hospital
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Authority was public property for tax purposes. The Supreme Court also found that the Superior
Court should have drawn its own conclusions about taxability.
PRACTICE TIP: Bond validation orders are only conclusive as to those decisions the orders
specifically make. Additionally, a property that has a public purpose does not automatically
become a public property for the purposes of taxation.
ADVERSE POSSESSION
McBee v. Aspire at W. Midtown Apartments, L.P., 302 Ga. 662, 662, 807 S.E.2d 455, 456
(2017).
Thomas and Mary McBee (the “McBees”) and Aspire at West Midtown Apartments, L.P.
(“Aspire”) are adjoining landowners. The McBees claimed title by prescription to an area to which
Aspire holds record title and which Aspire used to develop an apartment complex. The trial court
granted summary judgment to Aspire, finding that a deed signed by Thomas McBee in 1974
showed that the McBees lacked a good faith claim of right to the disputed property. The Georgia
Supreme Court reversed because Georgia law presumes the existence of a good faith claim of
right and the evidence in the record did not conclusively rebut this presumption.
The Georgia Supreme reviewed the record, which showed that Thomas McBee’s
grandmother once lived in a house on the Aspire lot. She conveyed the McBee lot to her son, which
then passed to his wife and their two sons. When Thomas McBee was seven or eight years old, he
began maintaining both the Aspire lot and the McBee lot. Any interest in the Aspire lot was
quitclaimed, with Thomas McBee’s signature, to his Aunt Betty in 1974. The quitclaim deed
provided a description of the Aspire lot and stated that its purpose was to establish proper boundary
lines between the parties. In 1977, Thomas McBee placed a large trailer with a sixteen-foot bed on
the disputed property. From then on, he used the disputed property for parking and to store various
pieces of property such as vehicles, machinery, and lumber. Thomas McBee posted “no
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trespassing” signs and placed concrete parking stops to prevent others from using the disputed
property.
The McBees maintained and used the disputed property for a period of longer than twenty
years before Aspire filed its lawsuit to force the McBees off the land. Georgia law presumes that
the McBees’ possession was in good faith and accompanied by a claim of right. Aspire asserted
that Thomas McBee’s signature on the quitclaim deed evidenced a lack of good faith claim of right
to possession of disputed property; the Supreme Court of Georgia found that this evidence was not
dispositive. The Supreme Court noted that there was no evidence in the record that the line
separating the Aspire and McBee lots was marked in any way when Thomas McBee signed the
deed in 1974, or that, before this dispute, anyone had ever walked or measured the land using the
descriptions in the deed. The Supreme Court reversed the trial court’s grant of summary judgment,
stating that summary judgment was improper because a question of fact remained about whether
the McBees knew the location of the actual boundary line and therefore entered the disputed
property in bad faith.
PRACTICE TIP: Georgia law presumes the existence of a good faith claim of right by an
adverse possession claimant. The evidence must conclusively establish the existence of bad
faith in order to rebut such a presumption.
See also: Fox v. Norfolk Southern Corporation, 342 Ga. App. 38, 802 S.E.2d 19 (2017).
AFFIDAVIT OF LOST OR MISPLACED DEED – UNCLEAN HANDS
Bank of New York Mellon v. Edmondson, No. A17A1640, 2018 WL 1097954, (Ga. App. Mar.
1, 2018).
In 2003, the Edmondsons purchased a home (the “Property”) with a loan agreement with
Homebanc Mortgage, which mortgage was secured by a security deed against the Property. In
2007, Jerome Edmondson refinanced the loan with Countrywide Home Loans, Inc. At closing,
Jerome executed a promissory Note in favor of Countrywide; his wife did not attend the closing,
9
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was not listed as a borrower on the note, nor did she sign any documentation referencing this loan.
Jerome did not sign a security deed at this closing. A month after the closing with Countrywide,
Jerome received a letter from the closing attorney asking him to come back and sign a security
deed. Jerome went to the office but was told by that attorney that he no longer represented
Countrywide. Jerome then contacted his mortgage broker, who informed him that if the bank failed
to obtain a security deed, “that’s on them.”
Jerome testified that he never signed a security deed to secure the Countrywide refinance.
On July 3, 2007, Nations Title Agency of Georgia, Inc., recorded an Affidavit of Lost/Misplaced
Deed for Recording, and attached a copy of a security deed that contained the purported signatures
of both Edmondsons. In February 2012, that security deed was transferred to Bank of New York
Mellon (“Mellon”) via a recorded assignment.
In 2013, Mellon filed an action that sought, first, to reform the deeds records and second,
to obtain a declaratory judgment establishing a security deed to the property in the first priority
secured position. Mellon asserted that the security deed had been executed at closing but lost prior
to recording. The Edmondsons filed an answer, asserting that the security deed was fraudulently
forged. The trial court found in favor of the Edmondsons, finding that the security deed was a
forged document, and therefore Mellon’s claim for an equitable lien was barred by the doctrine of
unclean hands. Additionally, the trial court awarded the Edmondsons $9,000 for their reasonable
attorneys’ fees.
The Court of Appeals affirmed the ruling of the trial court as to Mellon’s claims for
equitable relief. The Court of Appeals agreed with the trial court that the doctrine of unclean hands
prevented Mellon from prevailing on its claim for equitable relief, stating “to permit Mellon to
prevail on its subsequent claims for equitable relief based on a deed that it forged would be
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violative of conscience.” As to Mellon’s appeal of the award of attorney’s fees, the Court of
Appeals reversed. The Court found that the trial court failed to identify the statutory basis for or
to set forth factual findings underlying the award.
PRACTICE TIP: A forged security deed will not support a claim for equitable reformation.
Such a claim is barred by the doctrine of unclean hands.
ATTORNEYS’ FEES
Long v. City of Helen, 301 Ga. 120, 79 S.E.2d 741 (2017).
The Longs own Water Park Properties, LLC (“Water Park”). Since 2010, Plaintiffs and
Water Park have repeatedly been opposite the City of Helen (the “City”) in a series of lawsuits, all
of which relate to a land-use permitting dispute. After the Plaintiffs dismissed their most recent
lawsuit with prejudice, the trial court awarded the City more than $17,000 in attorneys’ fees and
litigation expenses pursuant to O.C.G.A. § 9-15-14. The Plaintiffs and Water Park appealed,
asserting that the award of fees and expenses was improper because they were actually borne by
the City’s insurer and not the City itself. The Supreme Court of Georgia affirmed.
O.C.G.A. § 9-15-14 limits attorneys’ fees and litigation expenses to those “amounts which
are reasonable and necessary for defending or asserting the rights of a party.” The statute says
nothing, however, about whether those fees must be borne by the party itself. Here, the trial court
conducted a hearing and found that the fees were reasonable and necessary to defend against the
Plaintiffs’ claims. The Supreme Court affirmed, holding that the fact that those fees might have
been borne by someone other than the party itself did not preclude an award of fees under O.C.G.A.
§ 9-15-14.
PRACTICE TIP: The fact that attorneys’ fees might be borne by someone other than the
party receiving an award of attorneys’ fees does not preclude such an award under O.C.G.A.
§ 9-15-14.
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BANKRUPTCY
In re Lyons, No. 17-51834-JPS, 2018 WL 672418 (Bankr. M.D. Ga. Jan. 31, 2018).
Earl Lyons and Sonya Lyons (“Debtors”) signed a deed to secure debt on August 29, 2009
in favor of John S. Taylor. This deed conveyed title to the Debtors’ real property in Lamar County,
Georgia, and stated that it secured a debt and was payable no later than August 29, 2008. The deed
was assigned and transferred to Glenda Taylor (“Defendant”). Debtors filed Chapter 13 bankruptcy
on August 25, 2017, then filed this adversary proceeding.
Pursuant to O.C.G.A. § 44-14-80(a)(1), title to real property conveyed to secure a debt
reverts to the grantor at the expiration of seven years from the maturity of the debt unless the
parties, by affirmative statement contained in the record of conveyance, intended to establish a
perpetual or indefinite security interest in the real property conveyed to secure a debt. The deed to
secure debt matured on August 29, 2008, more than seven years before the date of this action.
Defendant asserted that the deed contained an affirmative statement that the parties intended to
establish a perpetual or indefinite security interest. The Defendant relied upon paragraph 10 of the
deed to secure debt, which stated the following:
Borrower Not Released. Extension of the time for payment or modification of
amortization of the sums secured by this Deed granted by Lender to any successor
in interest in Borrower shall not operate to release, in any manner, the liability of
the original Borrower and Borrower’s successors in interest. Lender shall not be
required to commence proceedings against such successor or refuse to extend time
for payment or otherwise modify amortization of the sums secured by this Deed by
reason of any demand made by the original Borrower or Borrower’s successors in
interest.
The Bankruptcy Court found that this paragraph was not an affirmative statement of an
intent to create a perpetual or indefinite security interest because the paragraph said nothing about
extending the duration of the security interest in the real property. Accordingly, the Bankruptcy
Court granted summary judgment in favor of the Debtors.
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PRACTICE TIP: A statement that purports to prevent a borrower from being released from
a deed to secure debt will only satisfy the requirements of O.C.G.A. § 44-14-80(a)(1) if it
extends the duration of the security interest in the real property.
BANKRUPTCY, INQUIRY NOTICE
In re Jones, 580 B.R. 916 (Bankr. M.D. Ga. 2017).
In this proceeding, the Bankruptcy Trustee filed a motion for summary judgment, seeking
to avoid Defendant’s interest in real property arising from a security deed in Defendant’s favor.
On July 31, 2014, Debtor executed and delivered to Defendant a promissory note. To secure this
obligation, a security deed, dated July 31, 2014, was filed in Houston County, Georgia on August
20, 2014. Debtor and Elizabeth Rice are the grantors, and Mortgage Electronic Registration
Systems, Inc. (“MERS”) is the grantee, acting for USAA Federal Savings Bank, the Defendant.
Page 13 of the security deed, the signature page for the grantors, was not recorded and is missing.
Neither party was able to determine why the grantors’ signature page was not recorded.
An Acknowledgement and Waiver of Borrower’s Rights Rider (the “Waiver”) was filed
contemporaneously with the security deed. This document was signed by the Debtor and Elizabeth
Rice, and according to its terms, is incorporated into the security deed. The Trustee sought to avoid
Defendant’s interest in real property due to the recorded, but defective, security deed. Pursuant to
11 U.S.C. § 544(a)(3), Trustee has the rights of a bona fide purchaser of real property as of the
commencement of the bankruptcy case.
When the security deed was filed, O.C.G.A. § 44-5-30 provided that a “deed to lands shall
be an original document, in writing, signed by the maker and attested by at least two witnesses…”
Additionally, O.C.G.A. § 44-14-33 provided:
In order to admit a mortgage to record, it must be attested by or acknowledged
before an officer as prescribed for the attestation or acknowledgment of deeds of
bargain and sale; and, in the case of real property, a mortgage must also be attested
or acknowledged by one additional witness. In the absence of fraud, if a mortgage
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is duly filed, recorded, and indexed on the appropriate county land records, such
recordation shall be deemed constructive notice to subsequent bona fide purchasers.
O.C.G.A. § 44-14-51 provides that “in order to admit deeds to secure debt or bills of sale
to record, they shall be attested or proved in the manner prescribed by law for mortgages.” In U.S.
Bank, N.A. v. Gordon, 289 Ga. 12, 14, 709 S.E.2d 258, 260-61 (2011), the Supreme Court of
Georgia held that, even if recorded, a security deed without proper official and unofficial
attestation did not provide constructive notice to subsequent bona fide purchasers. However,
Defendant asserted that, even if the unsigned security deed did not provide constructive notice, the
Waiver provided inquiry notice under Georgia law.
Under Georgia law, the concept of inquiry notice imputes knowledge of an earlier interest
to a later purchaser of land when there are any circumstances which would place a purchaser of
ordinary prudence fully upon his guard and induce serious inquiry. If this duty of inquiry is
triggered, a potential purchaser is deemed to have notice of everything that such an inquiry would
have revealed. The Bankruptcy Court found that the Waiver in this case was an amendment to the
security deed and was incorporated into that deed. The Bankruptcy Court further found that,
because the Waiver was properly signed and attested, the security deed was enforceable between
the parties. Finally, the Bankruptcy Court found that the security deed and Waiver were effective
under Georgia law to provide inquiry notice to a subsequent purchaser. As such, Trustee did not
qualify as a bona fide purchaser of real property under 11 U.S.C. § 544(a)(3). The Bankruptcy
Court denied Trustee’s motion for summary judgment.
PRACTICE TIP: An acknowledgment and waiver of borrower’s rights, filed
contemporaneously with an unsigned security deed, puts potential purchasers on inquiry
notice under Georgia law. Additionally, a signed and recorded acknowledgment and waiver
of borrower’s rights that is incorporated into an unsigned security deed will make the
security deed valid and enforceable.
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CONDEMNATION, CONSEQUENTIAL DAMAGES
PHH Investments v. Dep’t of Transportation, 343 Ga. App. 462, 808 S.E.2d 431 (2017).
Edens and Avant Financing II Limited Partnership (“E&A”) own a parcel of land identified
on a plat as Parcel 6. Parcel 6 is near the intersection of Georgia Highway 400 and Highway 53,
and is a strip mall. Contiguous to Parcel 6 is a smaller parcel within the strip mall, identified as
Parcel 5 and owned by PHH Investments (“PHH”). Parcel 5, which contains a Wendy’s, sits at an
intersection of highways and is situated between Parcel 6 and the intersection, and does not have
driveways directly accessing Highways 400 and 53. As such, PHH received an easement for access
over Parcel 6 which allows users to return to the highways easily from any direction.
In 2014, the Department of Transportation purported to create a continuous flow
intersection, and to that end, filed a petition to condemn certain portions of Parcel 6, including the
portion containing PHH’s easement. The condemnation effectively meant that there was reduced
access to Highways 400 and 53 from Parcel 5. PHH asserted that this would negatively impact the
business of the Wendy’s, and as such, they were entitled to consequential damages for both the
diminution in property value and the reduction in value of the easements themselves. The trial
court ruled that PHH was not entitled to claim consequential damages that resulted from the taking
of portions of an adjoining property, and DOT was granted summary judgment on this point.
The Court of Appeals held that the only consequential damages that may be recovered in a
condemnation action are those damages to the remainder of the tract in which the taking occurred.
PHH could not seek consequential damages for Parcel 5 because it did not own the condemned
parcel, Parcel 6, and no part of Parcel 5 was being condemned. The Court of Appeals affirmed
the trial court.
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PRACTICE TIP: Consequential damages in a condemnation action may only be recovered
if they represent damages that occurred to the remainder of the tract in which taking
occurred.
CONTRACTS
In Reynolds v. CB&T, 342 Ga. App. 866, 805 S.E.2d 472 (2017).
Borrower Reynolds claimed CB&T agreed to modify or extend the due date of the loan
until Reynolds finished construction of the house and obtained a certificate of occupancy.
The Court of Appeals reversed a grant of summary judgment to the lender on its de novo
review as a genuine issue of fact exists as to whether CB&T gave reasonable notice to Reynolds
of its intent to rely on the original terms of the note before it began foreclosure.
Another issue of fact which warranted reversal on a second ground was whether Reynolds
was entitled to pursue his claims for grossly negligent infliction of emotional distress on the claim
of wrongful foreclosure.
“An intentional wrongful foreclosure may be the basis for an action for intentional
infliction of emotional distress…. [t]the evidence in the records [shows] issues of fact exist as to
whether CB&T may have intentionally misled Reynolds so that it could foreclose on a newlyconstructed home and not an incomplete construction project.” The entire case was reversed.
Oconee Investment Group, LLC v. Turk, 344 Ga. App. 31, 807 S.E.2d 512 (2017).
Oconee Investment Group, LLC (“Oconee”), through its agent, offered to sell Defendant
multiple lots and trailers in a real estate development. Defendant declined, but the parties reached
an agreement whereby Oconee would give Defendant a specific lot and trailer in the development
if Defendant referred a bona fide purchaser for the remaining lots and trailers at a specified price
per lot. At the time of the agreement, Defendant did not hold a Georgia real estate brokerage
license. Defendant referred a buyer who ultimately purchased the lots and trailers, but Oconee
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refused to pay the agreed upon compensation. Defendant sued for breach of contract, fraud,
quantum meruit, and unjust enrichment. Oconee filed a motion for summary judgment and asserted
that, under O.C.G.A. § 43-40-24(a), Defendant’s claims were barred because she did not have a
Georgia real estate brokerage license.
Pursuant to O.C.G.A. § 43-40-1(2)(B), an unlicensed person is prohibited from holding
themselves out as a referral agent for the purposes of securing prospects for the purchase and/or
sale of real estate. The sanctions for violations of this prohibition include a bar from collecting
fees. O.C.G.A. § 43-40-24(a) provides:
No person shall bring or maintain any action in the courts of this state for the
collection of compensation for the performance of any of the acts mentioned in this
chapter [Chapter 40] without alleging and proving that he was a licensed broker in
Georgia at the time the alleged cause of action arose.
There are however, certain exceptions to this prohibition, including O.C.G.A. § 43-4029(a)(9), which excludes from the purview of Chapter 40 referral agent who engage in fewer than
three referrals per year, do not charge an advance fee, do not receive a fee from the party referred,
and are not involved in the negotiations. The Court of Appeals found that there was a question of
fact as to whether Defendant met these criteria. The Court of Appeals affirmed the decision of
the trial court.
PRACTICE TIP: O.C.G.A. § 43-40-29(a)(9) may permit referral fees, even for those without
a brokerage license, if the referring party’s actions did not involve anything more than a
mere referral.
DISPOSSESSORY
Fed. Nat’l Mortg. Ass’n BR-027 v. Harris, 343 Ga. App. 295, 807 S.E.2d 75 (2017).
In 2011, Mortgage Electronic Registration Systems, Inc. (“MERS”) mistakenly executed a
cancellation of the security deed associated with the property at issue in this case. In 2013, the
lender sued Rickey Harris (“Harris”), the owner of the property, in superior court. The superior
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court found that the security deed had been canceled by mistake, and that it remained in full force
and effect. In 2016, Harris defaulted, and Ditech Financial, LLC (“Ditech”), the holder, conducted
a foreclosure sale and purchased the property. On March 15, 2016, Ditech executed a limited
warranty deed transferring the property to Federal National Mortgage Association (“Fannie Mae”).
Fannie Mae then obtained a writ of possession in a dispossessory action in magistrate court. Harris
appealed to the Chatham County State Court, which found that Fannie Mae was not entitled to the
writ. Fannie Mae appealed, arguing that that the state court erred in failing to consider the
documents proving Fannie Mae’s right of possession and in failing to issue the writ.
When the matter came for review before the state court, Fannie Mae offered recorded
copies of the deed under power and limited warranty deed and submitted a file-stamped copy of
the superior court order restoring the original security deed. Fannie Mae argued that these
documents proved its ownership and thus its right to possession of the property. Harris then took
the stand and introduced various documents, including the cancellation of the original security
deed. Fannie Mae cross examined Harris and asked him questions regarding the superior court’s
order voiding the cancellation of the security deed, to which questions Harris admitted that he had
no evidence proving the debt had been eliminated or cancelled after the date of that order. The
state court took issue with some of the documents introduced by Fannie Mae, stating that some of
them were not admissible because they were not certified, were hearsay, or came from a state other
than Georgia. The state court excluded the superior court judgment, the deed under power, and the
limited warranty deed, even though Harris did not object to their introduction as evidence.
The judgment by the state court noted that the document “purporting to be the deed under
power was neither an original document nor a certified copy and that no witnesses had been called
to testify at trial to authenticate or otherwise attest to the validity of” the document. The court also
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took issue with the limited warranty deed, as it was neither the original nor a certified copy and
held that Fannie Mae had failed to meet its burden of proving that it was entitled to possession of
the property. The trial court’s order failed to explicitly state that the documents at issue here were
inadmissible.
Fannie Mae appealed and asked the Court of Appeals for a determination as to the
authenticity of the documents and to direct the state court to issue a writ of possession. The Georgia
Court of Appeals vacated the judgment of the state court and remanded with instructions to
determine whether each of the documents at issue was admissible under Georgia Rules of
Evidence, Rule 901. The Court of Appeals refused to issue a writ of possession because the state
court remained the factfinder as to the authenticity of all documents admitted into evidence. The
Court of Appeals found that the state court had to first determine the authenticity of the documents,
then it would be authorized to make a decision as to the writ.
PRACTICE TIP: The trial court is the factfinder as to the authenticity of documents
concerning the right to possession. The Court of Appeals will not review such documents
until the trial court has made an explicit determination as to their admissibility under the
Georgia Rules of Evidence.
EASEMENTS
905 Bernina Avenue Cooperative, Inc. v. Smith/Burns LLC, 342 Ga. App. 358, 802 S.E.2d
373 (2017).
This case involved a dispute between neighbors over the actual location of a common
boundary line and the existence of easements in a disused railroad spur track and an alley. The
spur track is on the boundary line between the two properties and an alley runs along both
properties and provides access from a public street to the spur track. Plaintiffs own property at 331
Elizabeth Street (“331 Elizabeth”). Defendants include the co-operative at 905 Bernina Avenue
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(the “Co-op”) and Thomas and Janet Berry, who lease a residential unit in the 905 Bernina Avenue
(“905 Bernina”) building (collectively, the “Defendants”).
The property was developed as part of a group of warehouses with attached platforms
backing up to a railroad spur track. Today, that spur track is filled with concrete and is level with
the platforms. The buildings at 905 Bernina and 331 Elizabeth Street sit across from each other on
the spur track, but the spur track itself is located on the 905 Bernina property.
This dispute arose when the Defendants built a fence on the spur track and on a portion of
the platform attached to the building at 331 Elizabeth Street. The Plaintiffs also objected to
obstructions the Defendants had built in the alley adjacent to 905 Bernina. The parties filed cross
motions for partial summary judgment asserting their respective rights in the platform, the spur
track, and the alley. Adopting the recommendations of a special master, the trial court entered an
order that had the effect of granting partial summary judgment to the Plaintiffs as to the platform
and spur track and granting partial summary judgment to the Defendants as to the alley. Both sets
of parties appealed.
The Court of Appeals found that the issue of who had fee simple title to the land on which
the platform attached to the 331 Elizabeth building sat turned on whether a quitclaim deed from
1928 included the platform. The metes and bounds description in the 1928 quitclaim deed did not
include the platform, but the Court of Appeals found that the platform constituted a part of the 331
Elizabeth real estate. The platform was installed when the building at 331 Elizabeth was built and
extends approximately one foot inside the building and therefore one foot inside the land actually
described in the quit claim deed. The platform therefore was attached to and formed an integral
part of the 331 Elizabeth building and its removal would injure the property. The Court of Appeals
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affirmed the trial court’s grant of partial summary judgment to the Plaintiffs on the issues related
to the platform.
As to the spur track, the Defendants argued that any easement 331 Elizabeth Street had in
the spur track was limited to railroad use, and that the Plaintiffs’ current use exceeded the scope
of the easement. The Court of Appeals disagreed. In the 1927 conveyance of the easement, the
original owner reserved the “right to use” the spur track, with no qualifications or limitations as to
the type of use. The Court of Appeals affirmed the trial court’s grant of partial summary judgment
to the Plaintiffs on the issues relating to the spur track.
As to the alley, the alley was depicted in a 1915 recorded plat of the property and Plaintiffs
Smith/Burns acquired 331 Elizabeth in a chain of title descending from the original developer
through instruments that referred to the 1915 recorded plat. According to the Court of Appeals,
this chain of title gave Plaintiffs Smith/Burns a complete right to an easement in the entire alley.
The Defendants asserted that even if Plaintiffs had an easement in the alley, they had abandoned
it. The Court held that because the easement in the alley arose from a grant, it could only be lost
by clear evidence of the Plaintiffs’ intent to abandon it. Defendants cited several pieces of evidence
to support such a finding of abandonment. First, the Defendants contended that the Plaintiffs’
failure to object when, beginning in 2001, the Defendants built obstructions in the alley, evidenced
the Plaintiffs’ intent to abandon the easement. The Court of Appeals held that “as long as the
person with the dominant estate objects to the obstructions within the 20-year prescriptive period,
his failure to make an earlier objection is not, standing alone, evidence of an intention to abandon
the easement.”
The Defendants also pointed to the Plaintiffs’ failure to maintain the contested portion of
the alley in a useable condition. The Plaintiffs parked vehicles in the alley and allowed others to
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do the same. The Court of Appeals found that this action was tantamount to nonuse but did not
rise to the level of abandonment. The Court of Appeals found that, at most, the evidence showed
that Plaintiffs had not used their easement, but the evidence did not show that the Plaintiffs clearly
and unequivocally intended to abandon the easement. Therefore, the Court of Appeals reversed
the trial court’s finding that the Plaintiffs had no express easement in the alley.
PRACTICE TIP: An easement obtained through a grant cannot be lost by mere nonuse;
there must be a clear intent to abandon on behalf of the party who holds the easement.
EASEMENTS, INDEMNIFICATION PROVISIONS
Milliken & Co. v. Georgia Power Co., No. A17A1706, 2018 WL 831693, at *1 (Ga. App. Feb.
13, 2018).
This appeal arose from lawsuits brought on behalf of passengers and pilots killed or injured
when the airplane they occupied crashed near the Thomson-McDuffie County Airport. The
Plaintiffs alleged that the plane aborted an attempt to land on the airport runway, and when the
plane attempted another landing attempt, it struck a Georgia Power transmission pole on property
owned by the Milliken manufacturing plant adjacent to the airport. The Plaintiffs’ claims are based
on an allegation that the pole was negligently place and constructed too close to the end of the
runway, too high, and encroached on an airport easement. The pole was located on Milliken
property by virtue of an easement over the property given to Georgia Power in 1989.
The written easement contained a provision that stated that Georgia Power would hold
Milliken harmless from any damage to property or persons which resulted from Georgia Power’s
activities on the easement. Relying on this provision, Milliken filed cross-claims against Georgia
Power, asserting that Georgia Power was liable to Milliken for any sums Plaintiffs recovered from
Milliken, including those claims for damages based solely on the activities of Milliken. The trial
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court granted summary judgment to Georgia Power as to Milliken’s cross-claims. This appeal
followed.
Milliken asserted that Georgia Power was contractually liable for all damages the Plaintiffs
recovered against Milliken based on Plaintiffs’ claims that Milliken’s negligence caused or
contributed to the crash. Milliken’s only basis for such an assertion was the easement provision.
The Court of Appeals noted that, while as a general rule a party may contract away liability to
another party for the consequences of its own negligence, the general rule is limited when such an
agreement is prohibited by statute. The Court of Appeals further found that under O.C.G.A. § 138-2(b) any provision in the easement making Georgia Power contractually liable to Milliken for
damages recovered by Plaintiffs against Milliken based solely on Milliken’s negligence was void
as against public policy.
O.C.G.A. § 13-8-2(b) governs certain types of agreements that are void as to public policy
and contains two threshold conditions. First, the provision must relate in some way to a contract
for construction, alteration, repair, or maintenance of certain property, and second, the provision
must promise to indemnify a party for damages arising from that own party’s sole negligence. The
Court of Appeals found that this easement provision clearly satisfied the first and second threshold
conditions of O.C.G.A. § 13-8-2(b). The easement agreement between Milliken and Georgia
Power governing placement, construction, and maintenance of electric transmission structures
qualified as an agreement related to construction, alteration, repair, or maintenance. Additionally,
Milliken’s cross-claims against Georgia Power were based on the contention that Milliken was not
liable in any way to Plaintiffs, even if Milliken’s negligence caused the injuries to Plaintiffs. The
Court of Appeals therefore affirmed the ruling of the trial court.
PRACTICE TIP: Under O.C.G.A. § 13-8-2(b), an indemnification agreement relating, in
some way, to a contract for construction, alteration, repair, or maintenance of certain
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property may be held void as to public policy if the agreement purports to indemnify one of
the parties for that party’s sole negligence.
EMINENT DOMAIN
City of Marietta v. Summerour, 302 Ga. 645, 645, 807 S.E.2d 324, 325 (2017).
In 2009, the voters of the City of Marietta (the “City”) approved the issuance of bonds for
the improvement and expansion of a park located at the site of an existing recreation center. In
furtherance of this, the City attempted to acquire several parcels of land near the existing recreation
center. These parcels included a parcel owned by Ray Summerour (“Summerour”). Summerour
has owned the land in question for nearly three decades, and the land is currently home to a small
grocery store. From 2010 to 2014, the City and Summerour attempted to negotiate the sale of the
property. During this time, both Summerour and the City had the property in question appraised.
Because the appraisals produced markedly different values, Summerour asked for a summary of
the appraisals done for the City, or for some form of documentation that would show him how the
City’s appraisers evaluated his property. The City did not produce such information until May 16,
2014, at which time the City produced a copy of an appraisal report dated July 17, 2013, nearly
ten months prior to its production. The parties did not reach an agreement, and in June 2014, the
city council approved a motion for the City to acquire the property by eminent domain.
On October 2, 2014, the City filed a petition in the Superior Court of Cobb County to
condemn the parcel of land owned by Summerour. Summerour argued that the petition should be
dismissed because the City had failed to comply with O.C.G.A. § 22-1-9. The Superior Court
appointed a special master, who determined that the City had complied with its statutory
obligations and had negotiated with Summerour in good faith. The Superior Court then ordered
that the land be condemned.
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Summerour appealed, and the Court of Appeals reversed the condemnation order, citing
O.C.G.A. § 22-1-9(3), which, according to the Court of Appeals, required the city to provide
Summerour with a written summary of the basis for its valuation of his land before, or at least
around the time that, negotiations commenced. The Court of Appeals determined that the city did
not provide Summerour with a summary in a timely manner, and noted that the failure of the City
to fulfill its obligations under O.C.G.A. § 22-1-9(3) might be indicative of bad faith. The Court of
Appeals directed the superior court on remand to consider the question of bad faith, but declined
to decide whether noncompliance with O.C.G.A. § 22-1-9(3) is remediable, regardless of bad faith.
The City filed a petition for a writ of certiorari. The Supreme Court of Georgia granted that
petition, and determined that the requirements set forth in O.C.G.A. § 22-1-9 are most reasonably
understood as mandatory. The Supreme Court stated that this section serves the important function
of preventing abusive negotiation tactics prior to the commencement of condemnation
proceedings. The Supreme Court also agreed with the Court of Appeals that the City had violated
O.C.G.A. § 22-1-9(3) because it failed to provide the appraisal summary to Summerour in a timely
manner. Here, the City sent Summerour three letters in 2010 concerning the property but did not
send him an appraisal summary until May 2014. Finally, the Supreme Court found that the
appropriate remedy was the dismissal of the City’s condemnation petition, because the City acted
outside of its authority by violating the law, irrespective of bad faith. The Supreme Court
determined that there was no need for the trial court to reconsider the issue of bad faith and
reversed the Court of Appeals to the extent its order directed the trial court to do so.
PRACTICE TIP: Municipalities must comply with the requirements of O.C.G.A. § 22-1-9
before the commencement of formal condemnation proceedings. These requirements,
including the requirement that the condemning authority must provide the appraisal
summary prior to the initiation of negotiations or as soon as practicable, are mandatory.
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White v. Dept. of Transportation, 343 Ga. App. 491, 806 S.E.2d 860 (2017).
In March of 2013, the Department of Transportation (“DOT”) condemned a portion of land
known as Parcel 32. Parcel 32 includes a shopping center with multiple but separately owned
buildings. Appellant James White, Jr. owns one of these buildings (“Tract A”), an easement in the
shopping center parking lot, and an ingress/egress easement from the rear of his building to the
parking lot and from the parking lot to the road.
White appealed the DOT’s declaration of taking, contending that the compensation offered
was unjust. The DOT moved for partial summary judgment, and the trial court granted its motion.
White appealed the trial court’s grant of summary judgment for two reasons. First, White argued
that there was a factual dispute regarding whether his property was included as part of the
condemned property. Second, White argued that summary judgment was improper because his
access easement rights were altered, causing consequential damages. A licensed, professional
engineer testified that no portion of Tract A was a part of the condemned property. A real estate
appraiser testified that White was owed $2,445 for the condemnation’s impact to White’s easement
on Parcel 32. That same real estate appraiser testified that consequential damages were a 50%
reduction in the estimated value of Tract A due to the taking of a portion of Parcel 32. The trial
court granted DOT’s motion for partial summary judgment, stating that while White may seek
compensation for his easement interest, he could not recover damages to his contiguous property
in the condemnation proceeding itself, finding that White needed to instead pursue those claims in
an inverse condemnation action. The trial court awarded White $2,445 in compensation for his
easement interest.
The Court of Appeals agreed with the trial court that White’s consequential damages claim
to Tract A could only pursued in an inverse condemnation action. Under Georgia law:

26

40TH ANNUAL REAL PROPERTY LAW INSTITUTE VOL 1
73 of 352

in order for a condemnee to recover consequential damages to the remainder of his
property when only a part is taken, it must appear that the damages to the remainder
proximately and naturally arose from the condemnation and taking of the
condemnee’s own property. Consequential damages to a contiguous tract of land
having a different ownership from that in which the taking occurs may be real and
may in fact exist, but a separate owner’s claim for consequential damages to his
land contiguous to the tract where the taking occurs cannot be asserted in a
condemnation action. Consequential damages to the remainder of the tract in which
the taking occurs are the only consequential damages that may be recovered in the
condemnation action.
White, 343 Ga. App. at 493, 806 S.E.2d at 862. White presented no evidence of common
ownership of Tract A and Parcel 32. The Court of Appeals found that Tract A was a contiguous
parcel for the purposes of condemnation and therefore affirmed the decision of the trial court. The
Court held that White’s claim of consequential damages that diminished the value of Tract A as a
result of DOT’s condemnation of Parcel 32 and changes to that property, could only be addressed
in an inverse condemnation action.
PRACTICE TIP: When only part of a piece of property is taken, a condemnee may only
recover consequential damages to the remainder of his property when the damages to the
remainder proximately and naturally arose from the condemnation and taking of the
condemnee’s own property. If the damages do not arise from a taking of the condemnee’s
own property, then the owner must pursue an inverse condemnation action.
ESTATE (HEIRS PROPERTY)
Faison v. Faison, No. A17A1610, 2018 WL 947633 (Ga. Ct. App. Feb. 20, 2018).
Alonzo Faison died intestate in March 2000, and at the time of his death, he owned seven
tracts of property totaling 400 acres in Wilcox County. Appellee Lora Faison filed a complaint for
the partition of real property against the legal heirs of Alonzo Faison. The trial court entered a
default judgment against several of the heirs, and entered a final order approving a settlement
agreement between Appellee Lora Faison and the remaining heirs. Appellants and Bertine Faison
filed a motion to set aside the order and a motion for a new trial, asserting in part that the trial court
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had failed to order or submit an appraisal, as required by O.C.G.A. § 44-6-184 of the Uniform
Partition of Heirs Property Act (“UPHPA”). The trial court denied the motion, in part because nondefaulting parties had reached an agreement settling Appellee’s suit. According to the trial court,
said settlement acted to partition the property without invoking the UPHPA, and as such “there
was no such determination made regarding whether the property was heirs’ property because the
case did not progress that far.” Appellants sought review of the trial court’s denial of their motion
to set aside the judgment and for a new trial. The Court of Appeals of Georgia reversed and
remanded for further proceedings.
The language of the UPHPA is mandatory, and provides:
In an action to partition real property under Subpart 1 [Equitable Partition] or 2
[Statutory Partition] of this part, the court shall determine whether the property is
heirs property. If the court determines that the property is heirs property, the
property shall be partitioned pursuant to this subpart unless all of the cotenants
otherwise agree in a record.
The Court of Appeals of Georgia found that, in light of the above mandatory language, the
trial court erred in not making an initial determination of whether or not the property was heirs
property. If the trial court found that the property was heirs property, it would have been required
to partition the property pursuant to the requirements of the UPHPA unless all of the cotenants,
including the defaulting cotenants, otherwise agreed. As such, the Court of Appeals of Georgia
reversed the denial of Appellants’ motion for new trial and remanded for further proceedings.
PRACTICE TIP: The language of the UPHPA is mandatory, and courts are required to
make an initial determination of whether the property at issue is heirs property. If it is, courts
are required to partition the property according to the UPHPA unless all of the cotenants
otherwise agree.
EQUITABLE PARTITION
Khimani v. Ruppenthal, No. A18A0236, 2018 WL 1007932, at *1 (Ga. Ct. App. Feb. 22,
2018).
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Mohammad Khimani (“Mohammed”), Salim Khimani (“Salim”), and Sikandar Nathani
(“Sikandar”) acquired a piece of real property as tenants-in-common in February 1998. In 2001,
the three men granted a security interest in the property to First Georgia Community Bank to secure
a construction loan. Mohammed paid off the indebtedness in 2007 using the funds from a personal
loan he received from a different bank; he also paid the taxes owed on the property for multiple
years.
Salim died, and in 2015, Bob Ruppenthal (“Ruppenthal”), as administrator of the estate,
filed a complaint for statutory partition of the property. He claimed that the parties each held a
one-third share and suggested that the property be sold, and the proceeds be distributed in accord
with their relative interests. Mohammad counterclaimed for an accounting and an equitable
partition, asserting he was entitled to an increased share given the extra money he had spent on
behalf of the property. Ruppenthal moved for summary judgment as to any expenditures made
more than four years prior to 2015, contending that such amounts were barred by the four-year
statute of limitations period in O.C.G.A. § 9-3-25. The trial court granted the motion and
Mohammed appealed.
Pursuant to O.C.G.A. § 9-3-25, “all actions upon open account, or for the breach of any
contract not under the hand of the party sought to be charged, or upon any implied promise or
undertaking shall be brought within four years after the right of action accrues.” The Court of
Appeals found that this case, however, was unique, because did not merely involve a promise to
pay. Mohammed sought an equitable partition of the property and an accounting of the joint
tenants’ interests. Nothing in the statutory scheme governing equitable partition limits these
adjustments to payments made within four years of the requests. Instead, according to O.C.G.A. §
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44-6-141, each court must mold its decree to meet the general justice and equity of each cotenant.
The trial court’s ruling did not address the equities between these parties.
Additionally, under O.C.G.A. § 44-6-122, if one party receives more than his fair share of
the rents or profits from jointly owned property, he is liable to his cotenants for the overage. The
limitation period for collecting such overage does not begin until the profiting party “begins to
hold such surplus adversely to the cotenants and knowledge of that fact comes to the cotenants.”
The Georgia Supreme Court has applied the principles governing rent and profit in favor of a tenant
who has expended money for the protection of the joint property by paying the taxes. In Collier v.
Bank of Tupelo, 190 Ga. 598, 601 (3), 10 S.E.2d 62 (1940), the Supreme Court explained that a
cotenant who pays such taxes is “is entitled to a lien against the interest of his cotenant for his
share of the taxes paid.” The Court of Appeals held that the limitation period of Mohammad’s
contribution request did not commence until 2015, when Ruppenthal filed the complaint. Even if
the four-year statute of limitation in O.C.G.A. § 9-3-25 applies, Mohammad’s claim is not barred.
The Court of Appeals reversed the judgment of the trial court.
PRACTICE TIP: There is nothing in the statutory scheme of equitable partition that
suggests a statute of limitation applies; however, when a cotenant claimant has paid the taxes
for the property, he is entitled to a lien against the interests of his cotenants for their share
of the taxes paid.
Vargo v. Adams, 302 Ga. 637, 805 S.E.2d 817 (2017).
This appeal involved a former unmarried couple. Adam Vargo (“Vargo”) purchased the
real property in which the parties formerly resided. Vargo purchased this property in his own name
as sole owner and executed a purchase money mortgage on it. Later, Vargo conveyed the property
by warranty deed to himself and appellee Brittany E. Adams (“Adams”) as joint tenants with the
right of survivorship. The couple broke up and Vargo eventually filed a claim for equitable
partition. Vargo testified that he contributed both the down payment to purchase the property and
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nearly all of the mortgage payments made on the loan. He claimed that inequity existed due to the
disparity of funds he paid towards the purchase of the property and that such inequity required an
equitable partition. In a bench trial, the judge ruled that equitable partition is not available to parties
who hold property as joint tenants with right of survivorship except in actions of divorce. The
judge explained that Vargo must first sever the joint tenancy to create a tenancy in common before
seeking an equitable partition.
The Georgia Supreme Court affirmed the decision of the trial court and found that, under
Georgia case law, the equitable partition of real property is not available to unmarried parties as
joint tenants with the right of survivorship. The Supreme Court explained that the distinction
between unmarried and married joint tenant exists because divorce and the division of marital
property are regarded, and have always been regarded, as equitable. In Georgia, only married
parties seeking equitable division of marital property in a divorce proceeding can seek an equitable
partition of real property.
PRACTICE TIP: The equitable partition of real property is not available to unmarried
parties as joint tenants with the right of survivorship. Unmarried parties must first sever the
joint tenancy to create a tenancy in common before seeking an equitable partition.
EQUITABLE REFORMATION
100 Lakeside Trail Tr. v. Bank of America, N.A., 342 Ga. App. 762, 762, 804 S.E.2d 719, 720
(2017).
In March 2003, Jum U. Ra’Oof (“Ra’Oof”) purchased 100 Lakeside Trail in Fayette
County. Ra’Oof executed a quitclaim deed in 2005 conveying the property to “100 Lakeside Trail,
Jum U. Ra’Oof, as Trustee.” In 2007, Ra’Oof refinanced the debt secured by the property, and on
November 16, 2007, he executed a promissory note to the new lender, Countrywide Bank, FSB
(“Countrywide”). He also executed a security deed to secure the debt. His signature lines on both
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documents are his personal signature and make no reference to his capacity as the trustee. Later,
Bank of America acquired Countrywide and its assets, including its interest in the security deed
and promissory note at issue in this case.
Ra’Oof stopped making payments in 2010, after, according to Ra’Oof, an employee of
Bank of America told him that he would only be able to seek a loan modification if he was three
months behind on his payments. The bank later published a notice of foreclosure. Bank of America
filed this action in the Superior Court of Fayette County seeking equitable reformation of the 2007
security deed based on mutual mistake. The bank alleged that the security deed mistakenly
identified Ra’Oof individually as the grantor, when the actual owner of the subject property and
intended grantor was the trust, for which Ra’Oof served as trustee. Additionally, the bank sought
declaratory judgment that the security deed was in full force in effect and represented a firstpriority security interest in the property. The trial court granted the bank’s motion for summary
judgment as to equitable reformation and as to the bank’s request for a declaratory judgment.
The appellants contended that the bank’s action was barred by the doctrine of laches, and
that on this basis the trial court erred in reforming the deed. The Court of Appeals noted that, to
prevail on a plea of laches, “prejudice must be shown.” The Georgia Supreme Court stated in Hill
v. Agnew, 199 Ga. 644, 646, 34 S.E.2d 702 (1945) that “if a buyer gets what he bought, then he
cannot be hurt by reforming the instrument, so as to keep him from getting what he did not buy.”
The appellants here could not show prejudice; therefore, they were not entitled to the defense of
laches.
The appellants also contended that the bank’s action was barred by the doctrine of unclean
hands. According to appellants, in 2009, when the bank acquired Countrywide’s assets in bulk, the
bank failed to perform a title search and recklessly purchased Ra’Oof’s note and security deed in
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hopes of finding a way to overcome title. Additionally, appellants alleged that in 2010, the bank
“induced Ra’Oof to stop making payments on a mortgage in order to qualify for a loan
modification” and then “willfully pursued a foreclosure of the Subject Property knowing that its
purported rights were defective.” The Court of Appeals rejected this argument as well. Under the
unclean hands doctrine, that alleged wrongdoing must be directly related to the claim against which
unclean hands is asserted. Here, none of the bank’s alleged wrongful acts related to the material
question in the bank’s reformation claim, that is, whether in 2007, Ra’Oof and Countrywide
intended for the trust to convey a security interest in its property. Therefore, the Court of Appeals
affirmed the decision of the trial court.
PRACTICE TIP: The party asserting the defense of laches in an equitable reformation
action must show prejudice in order to prevail. Additionally, the party asserting the defense
of unclean hands in an equitable reformation action must show that the alleged wrongdoing
was directly related to the claim against which the defense of unclean hands is asserted.
FORECLOSURE
Community & Southern Bank v. First Bank of Dalton, No. A17A2121, 201 WL 1080457,
(Ga. App. Feb 28, 2018).
This case represents the second time these parties were before the Court of Appeals. In
2004, Gilmer Bank made two loans (“Loan 74744” and “Loan 74747”) to a real estate developer,
A.S. Dover Development, Inc. (“Dover”). Both loans were secured by a security deed. Shortly
thereafter, Gilmer Bank sold a 27.07 percent participation interest in Loan 74744 to the First Bank
of Dalton (“Dalton”); a 27.07 percent participation interest in Loan 74744 to Pickens Bank, and a
45.946 percent participation interest in Loan 74744 to Jasper Banking Company (“Jasper”). In
2006, Gilmer Bank entered into a participation agreement with Jasper for a 100 percent interest in
Loan 74747, the other loan. Each participation agreement referenced the security deed.
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When Gilmer ultimately failed in 2010, the FDIC transferred the loans and administration
of the participation agreements to Community & Southern Bank (“CSB”). Jasper also failed, and
its participation agreements were transferred to Stearns Bank, N.A. (‘Stearns”). In 2013, Dover
defaulted on both loans, and CSB purchased the property in foreclosure for $1.61 million. CSB
then sold the property in December 2014 for $1.45 million. Dalton and Pickens Bank filed a
petition contesting CSB’s right to deduct its fees and expenses prior to distributing the funds to the
other banks.
The Court of Appeals considered, among other things, how the proceeds from the sale
following foreclosure should be distributed among the three banks with participation interests.
The trial court held that a jury should determine how the proceeds of the sale should be distributed
between Dalton, Pickens Bank, and Stearns, and accordingly, denied the participating banks’
motion for partial summary judgment. In Georgia Realty Co. v. Bank of Covington, 19 Ga. App.
219, 91 S.E. 267 (1917), the Georgia Court of Appeals had considered the priority of payment
when separate loans were secured by a single security deed and the proceeds from sale were
insufficient to satisfy the entire debt. The Court of Appeals concluded that:
In the absence of any agreement or special equities to the contrary, the assignees
and holder of the several separate notes of debt secured by a mortgage are entitled
to share pro rata and without any preferences in the proceeds of the mortgage, when
insufficient to satisfy them all; and it makes no difference that some of the debts
matured earlier than the others or that the assignments were made at different times.
This general rule set forth in Georgia Realty only applies, however, in the absence of any
agreement or special equities to the contrary. The Court of Appeals noted that, under the default
provision found in the participation agreements, payments are to be applied first to expenses, and
then to any “unpaid principal amount of the Loan in proportion to the respective unpaid
investments of Seller and Purchaser in the Loan at the time of the Default…” The complication in
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this case was that this default provision did not answer the question of how the proceeds should be
divided when there are two separate loans. The Court of Appeals found that Georgia Realty
controlled because no special equities existed that would justify a deviation from the general rule.
Even though Dalton and Pickens Bank did not know that Stearns subsequently obtained a 100
percent interest in Loan 74747, they did know that their loan was secured by the same piece of
property that secured both loans. According, the Court of Appeals vacated the judgment of the
trial court with respect to its denial of Stearns’s motion for partial summary judgment seeking a
pro rata distribution of the proceeds of sale among the participating banks, and remanded the case
to the trial court with instructions for a pro rata distribution of the sales proceeds.
PRACTICE TIP: When the proceeds of sale are insufficient to satisfy multiple mortgages
secured by the same piece of property, the assignees and holders of the notes of debt are
entitled to share pro rata in the proceeds. It makes no difference if some of the debts matured
earlier or if some of the assignments were made at different times.
Mike’s Furniture Barn, Inc. v. Smith, 342 Ga. App. 558, 803 S.E.2d 800 (2017).
In 2002, Defendant borrowed $2,154.22 from Mike’s Furniture Barn (“MFB”). The loan
had a maturity date of August 5, 2003. Defendant executed a note and a security deed in favor of
Michael G. Miller (“Miller”). The security deed included a description of the property at issue and
stated that the final payment of the debt was due on September 30, 2005. Defendant failed to pay
as owed, and in 2016, more than seven years after the loan maturity date identified in either the
note or the deed, MFB commenced a non-judicial foreclosure on the property and later purchased
the property at the foreclosure sale.
Defendant filed a wrongful foreclosure action, asserting that MFB was not the holder of
the deed, and that title to the property statutorily reverted to her seven years after the loan maturity
date listed on the deed. The trial court agreed, set aside the foreclosure sale, and granted an
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injunction to Smith that prevented the MFB appellants from ever foreclosing on the property. This
appeal followed.
Under Georgia law, only the holder of the deed may initiate foreclosure proceedings. Here,
MFB initiated the proceedings, but the holder of the deed was Miller. The Court of Appeals held
that because MFB was not the holder of the deed, the trial court properly set aside the foreclosure
sale.
The Court of Appeals next looked at the trial court’s grant of an injunction against any
future foreclosures. Pursuant to O.C.G.A. § 44-14-80(a)(1), security title reverts back to grantor
seven years from the maturity of the debt unless the parties, by affirmative statement in the record
of conveyance, intended to establish a perpetual or indefinite security interest. The MFB appellants
contended that the note and security deed contained dragnet clauses that established the necessary
affirmative statement to create an indefinite security interest. However, the dragnet clause in the
appellants’ security deed identified a fixed maturity date for the secured debt and set number of
payments. The Court of Appeals held that at most, the dragnet clauses in the note and deed created
an ambiguity as to the intent to create an indefinite security interest which could not constitute an
affirmative statement of intent. The Court of Appeals affirmed the trial court.
PRACTICE TIP: An affirmative statement of intent to create an indefinite security interest
must be ambiguous. Any ambiguities in the contract will be resolved against the finding of
an extended reversionary period.

Tisdale v. The Westmoore Group, LLC, et al., 341 Ga. App. 445 (2017).
Borrower Tisdale failed to pay her mortgage payments on time, incurred late charges and
disputed the closing costs, mortgage terms and the loan calculations on her 2011 loan. She entered
a written loan modification agreement with the lender by written agreement on August 28, 2012.
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That modification contained an acknowledgment that “all aspects of the Loan [were] proper and
correct and in full compliance with all applicable state and federal laws.” It contained a full release
which stated she released any claims she “ever had, now have, or which she hereafter can, shall or
may have” against the lender. Any violation of the Release would permit the lender to foreclose.
When Tisdale fell behind in 2013, the lender agreed to a Postponement Letter, but she
again was unable to pay in accordance with its terms. Lender began foreclosure, borrower Tisdale
sued in both state and federal courts which she then dismissed. Tisdale then sued in federal court
again claiming the sums paid under the modification violated the Georgia Fair Lending Act, were
fraudulently excessive, and the result of a conspiracy.
Borrower claimed: 1) she was under duress and threat of foreclosure when she agreed to
the Release and the Postponement Letter; and 2) the amounts charged in the Release and
Postponement Letter exceeded amounts allowed by O.C.G.A. § 7-6A-5 (2), (4), (13) (A).
The Court noted Georgia precedent that “[t]he threat of foreclosure which was within
[lender’s] right due to [borrower’s] failure to pay the Loan, does not amount to duress. [cites
omitted].” The merits were affirmed; grant of attorney’s fees was reversed as outside the
province of the trial court.
PRACTICE TIP: Whether representing the borrower or the lender, always inquire
if there have been any modifications to the loan documents.
Wells Fargo Bank, N.A., d/b/a Wells Fargo Home Mortgage v. LaTouche, 340 Ga. App. 515
798 S.E.2d 54 (2017).
Veteran LaTouche challenged the foreclosure of his home by Wells Fargo on a VA
guaranteed loan, claiming breach of contract, wrongful foreclosure negligence per se and surprise.
In particular, he claimed that Wells Fargo failed to conduct a face-to-face interview under 38
C.F.R. § 36.4350 (g) (1) iii before the sale.
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On this part of Wells’ summary judgment motion, the trial court denied LaTouche’s claims
for breach of contract for failure to comply with VA regulations and surprise.
The Court of Appeals granted interlocutory review and reversed. As the Court wrote:
Georgia courts and courts in the Eleventh Circuit have not addressed directly the
question of whether a mortgagor has a cause of action under state law for breach of
contract where the contract expressly conditions non-judicial foreclosure on
compliance with VA regulations. However, in Corbin v. U.S. Bank, N.A., 2014 WL
12480502 *5 (III) (A) (1) (N.D. Ga. 2014) (adopted by Corbin v. U.S. Bank, N.A.,
2014 WL 12482618 (N.D. Ga. 2014)), the United States District Court in the
Northern District of Georgia denied the foreclosing bank’s motion to dismiss the
homeowner’s breach of contract claim arising out of the bank’s failure to comply
with the VA regulation requiring face-to-face meeting prior to foreclosing. Id.
In this review, the Court did not make any determination of whether the VA regulations
incorporated into the mortgage documents gave rise to a breach of contract claim. Instead it held
that “[t]he VA’s servicing regulation, 38 C.F.R. § 36.4350, prescribes a “loan servicing program”
that should be applied to VA-guaranteed loans. 38 C.F.R. § 36.4350(g), which governs collection
actions by the lender.
PRACTICE TIP: Wells Fargo did not breach its duty to hold a face-to-face meeting
with LaTouche under subsection (g) (1) (iii) which provides “that a face-to-face interview
with a borrower is required only ‘[i]n the event the holder has not established contract with
the borrower(s) and has not determined the financial circumstances of the borrower(s) or
established a reason for the default or obtained agreement to a repayment plan from the
borrower(s)[.]’”
Sure, Inc. v. Premier Petroleum, Inc., 343 Ga. App. 219, 807 S.E.2d 19 (2017).
Borrower had many complaints about the foreclosure and the grant of summary judgment
to the lender, but Sure sought equitable relief but failed to tender the amount due. “He who would
have equity must do equity and must give effect to all equitable rights to the other party respecting
the subject matter of the action.” O.C.G.A. § 23-1-10. And “[u]under application of this maxim
[to a wrongful foreclosure action], before the complainant would be entitled to equitable relief, she
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must do equity and tender the amount due under the security deed and note.” Berry v. Govt. Nat.
Mtg. Assn., 231 Ga. 503, (202 S.E.2d 450) (1973). Generally, where a plaintiff fails to make such
tender, it is not entitled to set aside the foreclosure sale. See Smith v. Citizens & Southern
Financial Corp., 245 Ga. 850, 852 (1) (268 S.E.2d 157) (1980); Stewart v. Suntrust Mtge, Inc.,
331 Ga. App. 635, 640-41 (770 S.E.2d 892) (2015). Here, it is undisputed that Sure accepted and
failed to repay at least $6,000 of the Loan proceeds, yet it failed to tender any amount in connection
with its claim of wrongful foreclosure. Therefore, Sure is not entitled to the equitable relief it
seeks to set aside the foreclosure sale.”
In another situation, Borrower Williams became “suspicious” of lender’s standing to
collect his mortgage payments based on an assignment from his original lender ABC which had
gone out of business in 2010. Williams withheld his payment contending he was a “pawn in a
mortgage scam” of Deutsche Bank and its foreclosure attorneys.
Northern District of Georgia Judge William Duffey, Jr., adopted the dismissal of the
Magistrate Judge’s recommendation for dismissal of Williams’ claims of wrongful foreclosure.
“Plaintiff admits he withheld his mortgage payments and he does not allege, and it does
not appear, that he is current on his loan obligations. Because failure to make the proper loan
payments or tender the amount due defeats any claim for wrongful foreclosure, the Magistrate
Judge recommended that Plaintiff’s claim for attempted wrongful foreclosure be dismissed for this
additional reason. The Court finds no plain error in this recommendation.”
PRACTICE TIP: To establish a claim of wrongful foreclosure in Georgia, there must be: 1)
a legal duty owed to [the complainant] by the foreclosing party; 2) a breach of that duty; 3)
a causal connection between the breach of that duty and the injury sustained and 4) damage.
Y.C. Development, Inc. v. Norton, 344 Ga. App. 69, 806 S.E.2d 662 (2017).
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On October 21, 2010, Chandra Norton (“Norton”) executed a purchase money note in favor
of Y. C. Development Inc. (“YCD”) in the amount of $258,000, secured by property in Cherokee
County. The note and security deed contained provisions for giving notice of default and provided
that should a default continue for ten days after Norton’s receipt of YCD’s written notice, then
YCD could exercise its default remedies. The term “receipt” was not defined, but the security deed
contained the following notice provisino:
All notices, requests, demands, and other communications under this Security Deed
or the Note shall be in writing and shall be deemed to have been duly given: (i) to
Norton when personally delivered to any office of Norton, … or (iii) two (2) days
after deposited in the United States Mail, certified mail with return receipt requested
and with all postage prepaid, addressed as follows:
(a) To Norton: (address left blank)
(b) To YCD: (address left blank)
On September 30, 2015, YCD sent a notice of default to both Norton’s primary residence
and the Cherokee County address. YCD sent a second notice of default on February 3, 2016, by
sending a letter via certified mail to Norton’s primary residence address, the Cherokee county
address, and to a business address listed in Norton’s email signature. The certified letters sent to
Norton’s primary residence and the business address were returned as undeliverable. The postal
carrier assigned to the Cherokee County address stated that mail accumulated in the box at that
address and he had been unable to deliver certified mail.
After another failed attempt to deliver a certified letter regarding its intent to foreclose,
YCD foreclosed and was the highest bidder at the sale. Norton sued YCD, contending that YCD
had failed to comply with the notice provisions because she never received notice. Both Norton
and YCD filed motions for summary judgment. The trial court granted Norton’s motion, finding
that the text of the security deed required actual receipt of notice of default before YCD could
initiate the default remedy of power of sale.
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The Court of Appeals reversed. Although Norton’s address was left blank on the face of
the security deed, it was undisputed that Norton provided YCD with her primary address for
notices and YCD complied with the certified mail requirement of the default notice provision. The
note and security deed did not specify actual receipt of a default notice, although they did require
actual receipt in other instances, indicating a rejection of the actual receipt requirement for default
notices.
PRACTICE TIP: Courts consider the intent of the drafters as evidenced by the whole
contract when determining the meaning of undefined terms to the extent the terms are
ambiguous.
FRAUDULENT CONVEYANCE
Wallin v. Wallin, 342 Ga. App. 440, 800 S.E.2d 617 (2017).
In 1990, Gene Wallin’s brother and his wife, Jack and Linda Wallin, purchased the subject
property by obtaining a mortgage and executing a security deed in favor of the lender, Citizens
Bank & Trust (“Citizens”). Jack and Linda conveyed the property to Gene in 1994 via a warranty
deed. The parties executed no promissory note at that time; Gene simply made mortgage payments
directly to Citizens. Jack and Linda retained possession of the property, and in 2002, divorced.
Soon after, Gene executed a promissory note in favor of Linda for $150,000. This note mentioned
no collateral, but at the same time, Gene executed a security deed in favor of Linda, pledging the
property as collateral for the $150,000 note. This security deed was never recorded.
Later, Gene’s son Jeremy and his wife Cassie rented the property and paid rent directly to
Linda. They made significant improvements on the property and paid the mortgages, insurance,
and taxes on the property, allegedly under an oral agreement with Gene that if they did so, Gene
would deed the property to them. In 2009, Gene purportedly breached that agreement, and Cassie
filed suit against Gene and Jeremy, seeking damages for breach of contract and quantum meruit.
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In April 8, 2011, a jury awarded Cassie $276,000 on her quantum meruit claim. On May 12, 2011,
Gene executed a second security deed in favor of Linda, again pledging the property as collateral
for the 2002 promissory note. This deed was recorded.
On May 25, 2011, Cassie obtained a writ of fieri facias for $276,000 against Jeremy and
Gene. Shortly thereafter, Cassie learned of the May 12, 2011, security deed that Gene executed in
favor of Linda. After her unsuccessful attempts to collect the judgment, Cassie filed suit against
Gene, Linda, and Jeremy, alleging that the property had been fraudulently conveyed and seeking
to have the second security deed voided. At trial, Gene testified that the purpose of the second
security deed was to give Linda priority over Cassie to satisfy the debt he owed Linda under the
2002 promissory note. The trial court entered an order finding that the conveyance was fraudulent
because it was only executed to hinder Cassie’s ability to collect on her judgment, and the trial
court voided it on such grounds.
Gene, Jeremy, and Linda appealed, claiming that the trial court erred in finding that the
May 12, 2011 conveyance was fraudulent under the Uniform Fraudulent Transfers Act (“UFTA”)
found at O.C.G.A. § 18-2-70, et. seq. Under the UFTA, a transfer made or obligation incurred by
a debtor is fraudulent if the transfer was made with the intent to hinder, delay, or defraud any
creditor of the debtor. O.C.G.A. § 18-2-74(b) lists several “badges of fraud” that are intended to
help determine whether a fraudulent transfer had been made with actual intent to defraud a creditor.
A creditor who can show fraudulent conveyance has remedies under the UFTA, including the
avoidance of the transfer and attachment of the asset transferred.
Cassie argued, and the trial court agreed, that Gene conveyed the property for the sole
purpose of hindering collection of Cassie’s judgement; however, under Georgia law, “satisfaction
of a judgment authorizes a levy only upon property which the judgment debtor owns.” Gene’s
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ownership interest, in light of the 2002 security deed, was not such that it could be characterized
as an asset subject to the UFTA. Under O.C.G.A. § 18-2-71(2)(A), the term “asset” does not
include property to the extent it is encumbered by a valid lien. The Court of Appeals found that
here, even though the 2002 security deed was not recorded, it is nevertheless a valid lien on the
property as far as Cassie’s judgment was concerned. Under Georgia law, the holder of a prior
unrecorded security deed has priority over a subsequent judgment lien creditor.
The Court of Appeals found that, even though the second security deed may have been
executed with nefarious intent, it was essentially superfluous with respect to establishing Cassie
and Linda’s respective priority as Gene’s creditors. The 2002 security deed, recorded or not, gave
Linda priority over Cassie’s judgment. Accordingly, the Court of Appeals reversed the judgment
of the trial court that voided the transfer of the property under the UFTA.
PRACTICE TIP: An unrecorded security deed has priority over a subsequent judgment lien
creditor, and under the UFTA, such an unrecorded security deed will prevent the property
it encumbers from being considered an asset of the debtor to the extent the property is
encumbered.
GENERAL CONTRACTING, LICENSING
Baja Properties, LLC v. Mattera, No. A17A1875, 2018 WL 1247432, (Ga. App. Mar. 9, 2018).
In September 2013, Ugo Mattera (“Mattera”) entered into a written construction contract
with Baja Properties, LLC (“Baja”) for the construction of a house in Cumming, Georgia. Stephen
Golden, the owner of Baja, signed the contract on Baja’s behalf. Under the contract, Baja agreed
to build a house for Mattera on property Mattera and Kellie Mattera owned. Baja completed some
of the construction, but disputes arose and Mattera terminated the contract before the work was
completed. Stephen Golden did not have a Georgia builder’s or contractor’s license when the
parties entered into the contract or when the work was performed.
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In February 2015, Baja sued the Matteras for breach of contract, quantum meruit, and a
claim of lien. The Matteras counterclaimed for breach of contract and negligence, and moved for
summary judgment, asserting that O.C.G.A. § 43-41-17(b) barred an unlicensed contractor from
enforcing in law or equity a contract for the performance of work for which a license is required.
The trial court granted the Matteras’ motion for summary judgment, finding the claims were barred
by O.C.G.A. § 43-41-17(b). Baja moved for summary judgment against the Matteras’
counterclaims against it. The trial court found that, although O.C.G.A. § 43-41-17(b) barred Baja
from enforcing the construction contract, Baja was entitled to rely on the contract terms to defend
the breach of contract claims against it. The court concluded that Baja was entitled to summary
judgment on the Matteras’ breach of contract claims because Matera had improperly terminated
the contract.
Baja appealed the grant of summary judgment to the Matteras and asserted that the trial
court erred by holding the claims it asserted against the Matteras were barred by O.C.G.A. § 4341-17(b). It was undisputed that Baja and the Goldens did not have Georgia contractor’s licenses
when the contract was executed and when the work under the contract was performed. Therefore,
Baja could not enforce the contract in law or in equity unless an exemption applies. Baja asserted
that it qualified for the exemption set forth in O.C.G.A. § 43-41-17(h), which permits a property
owner to act as his own contractor and to use unlicensed contractors. The Court of Appeals did not
agree and found that O.C.G.A. § 43-41-17(h) did not provide that an unlicensed contractor was
exempt from the rule that prohibits an unlicensed contractor from enforcing an agreement for the
performance of work for which a license is required. The Court of Appeals affirmed the decision
of the trial court.
PRACTICE TIP: An unlicensed contractor does not have the right to enforce, at law or
equity, an agreement for the performance of work for which a license is required.
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Ussery v. Goodrich Restoration, Inc., 341 Ga. App. 390, 800 S.E.2d 606 (2017).
A fire damaged Defendant Ussery’s home in 2011, and soon after, he and his insurance
company arranged for Servpro to clean up and restore his home. After a disagreement arose,
Ussery terminated those services. Servpro then sued Ussery, seeking damages for breach of
contract, quantum meruit, and unjust enrichment in the amount of $27,421.57 and to foreclose on
a lien it had recorded against Defendant’s home. Ussery asserted several counterclaims, including
a claim for return of the funds he had paid to ServPro. He contended that his agreement with
Servpro was illegal because Servpro had acted as a general contractor without a license in violation
of O.C.G.A. § 43-41-17. The trial court granted summary judgment to Servpro on some of Ussery’s
counterclaims. Servpro then dismissed all its claims against Ussery. The trial court denied the
remainder of Ussery’s claims.
Ussery challenged the denial of his claim for a return of the funds he paid to Servpro
pursuant to O.C.G.A. § 43-41-17(b), which provides that any contract entered into for the
performance of work for which a residential or general contractor license is required, and which is
between an owner and a contractor who does not have a valid and current license is unenforceable
in law or in equity by the unlicensed contractor; however, the statute reserves the rights of parties
other than the unlicensed contractor to enforce contract, lien, or bond remedies. The parties agree
that Servpro was not a licensed general contractor at the time it provided the general contracting
services at issue in this case. As a result, any contract between the parties is unenforceable under
O.C.G.A. § 43-41-17(b). The Court of Appeals found, however, that a question as to what civil
remedy was available for violation of that statute remained an open question.
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The Court of Appeals held that Ussery was not entitled to a return of the funds he paid
Servpro because Servpro paid the entire amount it received from him to its subcontractors and
because Ussery had already received the benefit of the services of those subcontractors. The Court
of Appeals found that the plain language of O.C.G.A. § 43-41-17(b) showed that, in this case, the
subcontractors of Servpro, as parties other than the unlicensed contractor, would have a right to
enforce contract remedies. The Court of Appeals affirmed the decision of the trial court.
PRACTICE TIP: Under O.C.G.A. § 43-41-17(b), any contract entered into for the
performance of work for which a residential or general contractor license is required, and
which is between an owner and a contractor who does not have a valid and current license is
unenforceable in law or in equity by the unlicensed contractor; however, parties other than
the unlicensed contractor, such as subcontractors, have the right to enforce contract, lien, or
bond remedies.
HOMEOWNERS’ ASSOCIATIONS
Ga. Appreciation Prop., Inc. v. Enclave at Riverwalk Town Home Ass'n, No. A17A2097,
2018 Ga. App. LEXIS 196 (Ct. App. Mar. 15, 2018).
This case is part of an ongoing challenge as to how disgruntled or disenfranchised property
owners procedurally challenge actions of the HOA or its board.

Property owner Georgia

Appreciation Property (“GAP”) is in the business of purchasing and renting real property and in
particular condominiums and townhouses. Although GAP purchased a unit expressly permitted
to be rented by specific category in the Declarations, a subsequent board desired to eliminate all
rentals.
The lower court ruled that the homeowner lacked standing to bring the action as a direct
challenge and could only sue in a derivative suit. That portion of the decision was decided by the
Georgia Court of Appeals on March 15, 2018, in a two/one split decision, affirming the trial
court’s ruling. Two judges opined that no direct challenge were permitted; a vigorous dissent by
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Judge Chris McFadden argued that a direct action was indeed proper. Certiorari is being sought
by Appellant GAP.
Practice Tip: This case has an important discussion of how a challenge is made by
disenfranchised property owners to a board allegedly involved in violations of statutory
procedures.
Northlake Manor Condominium Ass’n, Inc. v. Harvest Assets, LLC, No. A18A0653, 2018
WL 1751571 (Ga. App., April 12, 2018).
This opinion represents the second appearance of this case before the Georgia Court of
Appeals. On remand from the Court of Appeals’ first decision, the trial court ruled that based on
the language of a previously entered consent order and general principles of equity, Plaintiff
Northlake Manor Condominium Association, Inc. was not entitled to collect unpaid assessments
from Defendant and tax deed purchaser Harvest Assets, LLC that had accrued during the pendency
of the litigation. The trial court denied the Association’s motion for summary judgment on its
claim for unpaid condominium association assessments, and granted a declaratory judgment in
favor of Defendant Harvest Assets on the same issue. The Association appealed, challenging the
trial court’s ruling that it could not collect unpaid condominium assessments that had continued to
accrue during the litigation based on the consent order and general equitable principles.
The Court of Appeals agreed with the Association that it was entitled to collect the unpaid
assessments from Harvest Assets, reversed the trial court’s denial of summary judgment to the
Association on its claim for the unpaid assessments, reversed the trial court’s grant of declaratory
judgment to Harvest Assets on the same issue, and remanded the case with the direction that the
trial court grant summary judgment to the Association and for further action consistent with the
Court of Appeals’ opinion.
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The Court of Appeals reasoned that the consent order in question provided that the
Association would “take no action outside the confines of this case to collect or otherwise enforce
its claim to condominium assessments or related charges,” but that nothing in the consent order
reflected a waiver by the Association of its right to seek accrued, unpaid condominium assessments
from Harvest Assets as part of the current lawsuit. The Court further reasoned that based on
equitable principles, Georgia law is clear that a tax deed purchaser of property such as Harvest
Assets is obligated to pay homeowners’ association assessments that accrue after the sale, even
during the period before the purchaser can foreclose on the right of redemption. Based on the
language of the Georgia Condominium Act, O.C.G.A. § 44-3-80, the Court held that “[t]here is no
legal justification for a condominium owner to fail to pay valid condominium assessments, and
that [t]he public policy expressed in the statute assures that fulfillment of obligations and the
functioning of a condominium association as a whole not be jeopardized or compromised by
individual disputes, which may or may not be meritorious.” Accordingly, the Court held, “under
well-established legal principles, Harvest Assets, as a tax deed purchaser with an ownership
interest in the condominium at issue, was obligated to pay condominium association assessments
that accrued after the tax sale, even during the period before it could foreclose on the right of
redemption, and even if it was involved in an ongoing dispute with the Association.”
PRACTICE TIP: Tax deed purchasers of condominium property are obligated to pay
condominium assessments accruing after the date of the tax sale, even before they can
foreclose on the right of redemption, and irrespective of whether they may be involved in
litigation with the condominium association.
SAWS at Seven Hills, LLC v. Forestar Realty, Inc., 342 Ga. App. 780, 780, 805 S.E.2d 270,
272 (2017).
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Purchaser SAWS sued the existing HOA and Forestar (its declarant) and others over HOA
assessments, common area maintenance, and alleged false information provided by the declarant
and manager to prospective home buyers about the properties, including the realty group as well.
SAWS asked the court to declare the rights and that an alleged breach of contract existed, including
claims for tortious interference with business relations. Both sets of litigants filed for crossmotions for summary judgment. The trial court granted summary judgment in part and denied in
part to Forestar on SAW’s claims for declaratory judgment and breach of covenant, but denied
summary judgment to both on the claims for tortious interference with business relations.
At issue is the point in time at which a Builder must pay assessment for units it acquires;
the court said it was “ambiguous as to when the obligation to pay assessments commences as to
each newly platted Unit the Builder subsequently records after the initial conveyance of the
property.” Recognizing that the declaration of the association is itself a contract and therefore
suitable for construction by the court, this was definitely a question of law for the court.
The appellate court agreed that SAWS’ claim for a declaratory judgment for assessment
made before mid-2013 was improper because declaratory relief is limited to future, not past
actions, and agreed with the trial court’s analysis of that issue. As to future assessments, the court
determined that the trial court failed to first find that the declaration language was ambiguous or
to make any finding of the trigger point for future assessment. The decision was vacated and
remanded to the trial court to construe the Declaration under the ordinary rules of contract
construction as to when the obligation to pay assessments comments upon a Builder. The grant of
summary judgment on the companion case was reversed on the ground that the trial court erred
in denying summary judgment to Forestar on the tortious interference count in the absence of “a
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single prospective home buyer whose sale it lost due to the alleged action of Forestar, nor any
other financial loss.”
Practice Tip: The courts will construe a contract as a matter of law and apply those rules of
construction to its analysis. A homeowner Declaration is indeed a contract and the same rules
of construction apply to a declaration.
INVERSE CONDEMNATION
Fox v. Norfolk Southern Corp., 342 Ga. App. 38, 802 S.E.2d 319 (2017).
This appeal arose out of a right-of-way owned by Norfolk Southern Railroad Company
(“Norfolk Southern”) that bisected land owned by C. Randall Fox (“Fox”). Norfolk Southern
constructed a passing side track running parallel to the existing track that interfered with Fox’s
access to adjoining tracts. Fox sued Norfolk Southern and Norfolk Southern Corporation in
Gordon County Superior Court, claiming inverse condemnation and trespass. The trial court
granted summary judgment to Norfolk Southern and denied Fox’s motion for reconsideration. Fox
appealed, contending that the trial court erred in finding two things: First, that the Railroad
constructed the passing track within its right-of-way and that Fox did not acquire any part of the
right of way by adverse possession. Second, Fox asserted that the trial court incorrectly found that
Fox’s claim for inverse condemnation of his property situated to the east of the railroad tracks was
preempted by federal law.
Fox purchased his property in 2001, an assemblage of three tracts bisected by the railroad
track. The western boundary of tract 1 fronts on Old Dalton Road, and Fox uses tract 1 to access
tracts 2 and 3, crossing to the east over the tracks.
Norfolk Southern’s predecessor acquired the right of way in fee simple in 1868 by deed
that required it to “construct and keep in repair all necessary stock gaps and road crossings” and
provided that “the landowner may cultivate the soil as close to the track as the ditches will permit.”
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The tracks were constructed in approximately 1870 and have been in use since that time. In 1915,
the railroad created a valuation map for filing with the Interstate Commerce Commission. This
valuation map shows that the railroad had a 100-foot right-of way bisecting what is now Fox’s
land.
In 2007, Norfolk Southern began planning the construction of a new passing side track that
would run parallel to the existing tracks on the line, including those tracks which bisected Fox’s
property. The new track became operational in 2008, and according to Fox, trains routinely sit on
the new track and block the private railroad crossing that serves his property for up to twenty-four
hours at a time. Fox previously grazed cattle on the property, but the blockages are so frequent that
Fox can no longer use the property for that purpose. In 2010, Fox filed suit, alleging that under
both the language of the 1868 deed and historical use, that Railroad’s right-of-way was only fortyfive feet wide, and that any construction outside of that forty-five feet constituted an inverse
condemnation of and trespass against his property.
The trial court granted summary judgment to Norfolk Southern, holding that Fox’s claim
for inverse condemnation was preempted by the Interstate Commerce Commission Termination
Act of 1995 (“ICCTA”). Fox appealed, and asserted that, based on the language of 1868 deed, the
Railroad’s right-of-way was determined by the sighting of the new railroad, and that the railroad
as built stretched no more than forty-five feet from ditch to ditch. The Court of Appeals held that
Fox’s argument was foreclosed by O.C.G.A. § 46-8-100, which states that the dimensions of any
acquisition by a railroad company that occurred prior to 1913 are to be determined by reference to
documents evidencing such a transaction and by examining the official map of the railroad filed
with the Interstate Commerce Provision. Under the terms of this statute, the 1913 valuation map
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showing Norfolk Southern’s 100-foot right-of-way is conclusive evidence as to the dimensions of
that right-of-way.
The Court of Appeals also held that the railroad’s interference with Fox’s ability to access
tracts 2 and 3 could support a claim for inverse condemnation even though the interference with
his access resulted from changes made to railroad’s own property. Under Georgia law, a taking of
property occurs whenever an entity with the power of eminent domain substantially interferes with
a landowner’s means of ingress and egress to his property whether or not the entity enters onto the
condemnee’s land.
The Court then examined the issue of whether Fox’s claim of inverse condemnation was
preempted by the provisions of the ICCTA. The ICCTA provides that the Surface Transportation
Board (the “Board”) has exclusive jurisdiction over the regulation of railroad transportation. Under
the Board’s framework for analyzing preemption claims, state and local laws and/or claims
asserted under those laws may be preempted either categorically or as applied. A state or local law
is categorically preempted if the law itself or the remedy it provides directly conflicts with the
exclusive regulation of railroads and thereby unreasonably burdens interstate commerce. The asapplied preemption analysis is used in cases involving a cause of action that arises under generally
applicable statutory or common law that is not directed specifically at railroads or their property.
Fox asserted a traditional state law claim for inverse condemnation, therefore, Norfolk Southern’s
defense must be assessed under the as-applied standard. Specifically, the Court assessed whether,
as applied to the facts of this case, Georgia inverse condemnation law would have the effect of
unreasonably burdening or interfering with rail transportation.
The Court affirmed in part and reversed in part the lower court’s decision. The Court
affirmed the trial court’s grant of summary judgment to Norfolk southern on Fox’s claim for
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inverse condemnation of the property on which the new side track was constructed because Fox
does not hold title to the property in question. The Court reversed the trial court’s grant of summary
judgment to Norfolk Southern on Fox’s claim for inverse condemnation of his property located to
the east of the railroad tracks, finding that Norfolk Southern had failed to meet its burden to show
that Fox’s inverse condemnation claim, if successful, would burden or interfere with rail
transportation, so as to preempt his state law claims.
PRACTICE TIP: This case deserves an entire session on its own for those of you who
routinely encounter railroad issues with rights of way. For the first tract, Fox claimed
adverse possession but failed to establish the elements of that stringent test. Adverse
possession never arises from permissive use. Fox’s possession and use of a fence and other
property within the railroad’s right of way for the side track was permissive and he never
gave any notice to the contrary to the railroad to establish an “adverse” use. Because Fox’s
sole means of ingress and egress from the public road to the tract east of the tracks was by
easement across the tracks, the appellate court determined there could be an inverse
condemnation claim. “An inverse condemnation claim if available even when the
interference with a property owner’s access results from changes made to property owned
entirely by the party causing the interference.”

Diversified Holdings, LLP v. City of Suwanee, 302 Ga. 597, 807 S.E.2d 876 (2017).
The property at issue in this case is zoned for commercial use, and is owned by Appellant
Diversified Holdings, LLP (“Diversified”). The City of Suwanee’s (the “City”) comprehensive
plan envisions that this property will be used as high-density office space. Diversified claims that
it has been unable to sell the property for the past twenty-six years as zoned but has received
multiple purchase offers contingent upon securing a rezoning. As a result, Diversified sought to
have the property rezoned. The City Council denied the application for rezoning. As currently
zoned, the property has a value of between $600,000 and $1.5 million; if rezoned for multifamily
use, the property’s value would be approximately $5.9 million. Diversified sued the City for,

53

40TH ANNUAL REAL PROPERTY LAW INSTITUTE VOL 1
100 of 352

among other things, inverse condemnation. The trial court found that the City’s denial of the
zoning change was not arbitrary, capricious, or without rational basis.
Diversified appealed and asserted that the application of the zoning laws to its property in
this case amounted to inverse condemnation. The Supreme Court clarified the nature of inverse
condemnation claims in Georgia, and distinguished between eminent domain and the police power,
stating: “[t]he police power of the governing authority is properly used to regulate property to
prevent its use in a manner detrimental to the public interest, while the exercise of eminent domain
involves the taking of property because it is needed for public use.” Under Georgia law, a plaintiff
seeking to challenge a government regulation as an uncompensated exercise of the government’s
eminent domain power must show that the regulation is so burdensome that its effect is equal to a
direct appropriation or ouster.
The Supreme Court of Georgia, in Alexander v. DeKalb Cnty., 264 Ga. 362, 363, 444
S.E.2d 743 (1994), recognized that zoning is “unlikely to be a fertile ground for inverse
condemnation claims,” and here, the Supreme court noted that it could identify “no zoning cases
where the party claiming inverse condemnation received a ‘takings’ remedy, that is, financial
damages to compensate for the loss of their property.” The Supreme Court found that Diversified’s
claim for inverse condemnation was better understood as a due process claim because Diversified
requested relief in the form of rezoning, without seeking damages for a taking. The Supreme Court
affirmed the decision of the trial court and held that the denial of Diversified’s application to
rezone the Property was not arbitrary or capricious.
PRACTICE TIP: A claim for inverse condemnation as a result of zoning regulations is
unlikely to be successful, particularly if the remedy sought is a rezoning and not damages for
the alleged taking.
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MORTGAGES, RELEASE
H&E Innovation, LLC v. Shinhan Bank Am., Inc., 343 Ga. App. 881, 808 S.E.2d 258 (2017).
In 2008, Eun Gu Kim (“Kim”) obtained a $750,000 loan (the “Kim Loan”) from Shinhan
Bank America, Inc. (the “Bank”). In 2011, the parties entered in a loan modification agreement,
and at the same, H&E Innovation, LLC (“H&E”) conveyed a second mortgage to the Bank on
certain real property located in Greenville, South Carolina (the “Second Mortgage”) H&E had
granted a first mortgage on the same property to the Bank as part of an unrelated loan transaction
(the “SBA Loan”). In 2014, the three parties executed a forbearance agreement pertaining to the
Kim Loan. In this agreement, the Bank agreed not to commence any legal action based on Kim’s
and H&E’s failure to meet their payment obligations.
The Bank’s filed suit for breach of the forbearance agreement, and the complaint referred
to the “Loan Documents” as the “Note, Security Deed, Change in Terms Agreement, Guaranty,
and other related document[s].” Attached to the complaint was an exhibit titled “Loan Documents”
and this exhibit contained documents related to the Kim Loan, but not the Guaranty or the Second
Mortgage.
After settlement negotiations, counsel for the Bank emailed the Defendants’ counsel an
offer that contained the following terms:
Defendants will pay, or cause to be paid, a lump-sum amount of $50,000.00 to
Plaintiff within five business days from receiving a signed copy of the final
Settlement Agreement from Plaintiff;
Plaintiff and Defendants agree to a full, final, general mutual release of any and all
claims and counterclaims arising from the loan documents sued upon in the lawsuit
(i.e., the first mortgage on Greenville property remains intact); and
Within 5 business days from receipt of a fully executed Settlement Agreement, the
parties will file a joint dismissal of the lawsuit (including counterclaims) with
prejudice.
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The Defendants accepted the offer of settlement as laid out above. The parties agreed that the
Bank’s counsel would prepare the settlement documents and Defendants’ counsel asserted that it
would be better for the Bank to prepare the release for the Second Mortgage. Bank’s counsel then
informed Defendants’ that the Bank did not believe that the Second Mortgage had been released
by the settlement. The Defendants filed a motion to enforce the settlement, the trial court denied
the motion. This interlocutory appeal followed.
The Court of Appeals found that this language was ambiguous as to the release of the
Second Mortgage and parol evidence was admissible to construe the ambiguity. Evidence showed
that the Bank had made a prior unaccepted offer to settle that contained the same language as
appears in the second paragraph of the offer at issue and the Bank confirmed verbally that it
intended to release the second mortgage at that time. Additionally, the emails that followed the
Defendants’ acceptance of this offer suggested that the parties’ intended for the Second Mortgage
to be released. In an email, Defendants’ counsel asked the Bank’s counsel to prepare a release of
the Second Mortgage; the Bank’s counsel did not object, but instead stated that he would work on
the settlement documents. Construing the ambiguity against the Bank as drafter of the agreement,
and considering the parol evidence, the Court of Appeals reversed the decision of the trial court.
PRACTICE TIP: Courts may resolve ambiguities in contracts on motion. Only if the
ambiguity cannot be resolved by applying the rules of construction and in consideration of
parol evidence should the ambiguity go to the jury.
NUISANCE
City of Gainesville v. Waldrip, No. A17A1946, 2018 WL 1370589, at *1 (Ga. App. Mar. 16,
2018).
Waldrip is part owner of Washington Comer, LLC (“WC”). WC owns a parcel of land in
the City of Gainesville (the “City”). The property is in a twelve-acre drainage basin and storm
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water that falls into the drainage basin flows downhill to the property. Waldrip constructed a
shopping center on the property, and between 2008 and 2013, the property flooded five times.
Water entered the building and the premises were damaged. Waldrip concluded that the flooding
resulted from material clogging his surface water drainage system. That material was washed
downhill to Waldrop’s property by concentrated storm water that was discharged from a storm
water discharge pipe on the uphill property. At trial, Waldrip presented evidence that the City
collects storm water in a catch basin on Rainey Street, which is uphill and north of Waldrip’s
property in the drainage basin.
Waldrip sought compensation from the City for the damage to his property; the City denied
his claim. Waldrip filed suit, seeking damages for trespass, nuisance, and the taking of his property.
The trial court granted partial summary judgment to Waldrip. The City argued that the trial court
erred in granting Waldrip’s summary judgment motion for two reasons: First, because the City
does not have a duty to abate the flooding on Waldrip’s property and, second, because the
undisputed evidence showed that City did not take any action to alter or increase the flow of water
onto Waldrip’s property.
A City is liable for the maintenance of a nuisance if it is:
chargeable with performing a continuous or regularly repetitious act, or creating a
continuous or regularly repetitious condition, which causes the hurt, inconvenience
or injury; the municipality must have knowledge or be chargeable with notice of
the dangerous condition; and, if the municipality did not perform an act creating
the dangerous condition, … the failure of the municipality to rectify the dangerous
condition must be in violation of a duty to act.
To prevail, Waldrip had the burden to present sufficient evidence to create a factual
question as to first, whether the private property onto which the Rainey Street culvert discharges
water is part of the drainage system that the City has undertaken to maintain, and second, whether
the City’s maintenance, or lack thereof, of the drainage system caused the repeated flooding. The
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City presented evidence that it did not own, maintain, or have an easement on the property at issue.
The City also claimed that because the problematic material originates from private property, it
was absolved of liability. However, the issue was not who owned the property, but who exercised
dominion or control over the property. The exercise of dominion or control over the property
causing the harm is sufficient to establish nuisance liability.
The Court of Appeals reversed the decision of the trial court because Waldrip presented
no evidence that the City exercised any dominion or control over the property causing the harm.
Therefore, summary judgment should have been granted to the City.
PRACTICE TIP: In a claim for nuisance against a municipality in which private property
is involved, the issue is not who actually owns the property, but who exercises dominion or
control over the property.
Wooten v. Williams, 342 Ga. App. 511, 803 S.E.2d 782 (2017).
Plaintiffs filed a complaint that sought, among other things, to establish a private way over
and across the property of Defendants. Defendants counterclaimed and alleged that certain actions
by Plaintiffs deprived them of the use and enjoyment of their property. At trial, the jury found that
Plaintiffs had established a prescriptive easement across Defendants’ property, but also awarded
Defendants $5,000 in damages on their counterclaim. The trial court entered a judgment based
upon the jury’s verdict. Plaintiffs and Defendants appealed.
Plaintiffs claimed that the jury’s finding that Plaintiffs had established a prescriptive
easement precluded the Defendants from recovering damages on the counterclaims. The Court of
Appeals disagreed and pointed to evidence in the record that showed threats of physical harm,
intimidation, and other acts which interfered with the Defendants’ use and enjoyment of their
property. For example, on one occasion, Plaintiff Olin Wooten informed Defendant Williams that
he owned a gun and then asked Williams to get his gun so that the parties could resolve their
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differences right then and there. On several occasions, Plaintiff Olin Wooten would park his car
on the Defendants’ property and just sit there.
Under Georgia law, when a deprivation of use and enjoyment of property has occurred, a
plaintiff may recover both nominal damages and whatever the jury determines the defendant
should pay. According to the Court of Appeals, the jury was authorized to find that Plaintiff Olin
Wooten’s harassment deprived the Defendants of the enjoyment and peaceful use of their property,
separate and apart from Plaintiffs’ claims for a prescriptive easement. Accordingly, the Court of
Appeals affirmed the trial court’s judgment as to this issue.
PRACTICE TIP: Threats and intimidation by a neighbor in the midst of a property dispute
may rise to the level of interference with the peaceful use and enjoyment of private property
and support an action for damages or injunctive relief.

PREMISES LIABILITY
Martin v. Six Flags Over Georgia II, L.P., 301 Ga. 323, 801 S.E.2d 24 (2017).
In July 2007, Plaintiff sustained significant injuries after being attacked at a bus stop
outside of Six Flags Over Georgia (“Six Flags”). A jury found that Six Flags and the four named
individual defendants who perpetrated the attack were liable and assigned 92% of liability to Six
Flags and 2% each against the four perpetrators. The Court of Appeals found no error in the jury’s
determination concerning Six Flags liability but concluded that the trial court had erred in its pretrial rulings concerning apportionment of fault and the error necessitated a full retrial. The Supreme
Court of Georgia granted certiorari to determine the following: First, whether Six Flags could be
held liable for the injuries sustained in this attack, and second, assuming liability was proper,
whether the trial court’s error as to apportionment required a full retrial.
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The facts established at trial showed that the Plaintiff was attacked at a bus stop just outside
of Six Flags’ property by a group of men affiliated with a gang-like group known as the YGL. A
Six Flags security officer testified at trial that gang-related issues were reported at least once per
week during daily security briefings. After the attack on Plaintiff, one Six Flags employee was
reprimanded after reporting to the media that gang members frequented the park. One year prior
to the attack on Plaintiff, Six Flags had been the site of a gang-related drive by shooting. Three
employees were shot, but none of them were willing to make a statement to the police. Six Flags
later contacted the police requesting assurances that that no information would be released that
would lead the public to believe that Six Flags was anything but a safe, family atmosphere.
The Supreme Court analyzed the duty owed to Plaintiff by Six Flags, and determined that,
pursuant to O.C.G.A. § 51-3-1, Six Flags was required to exercise ordinary care to protect Plaintiff
from unreasonable risks of which Six Flags had superior knowledge. This duty is limited with
respect to criminal acts like the acts at issue in this case, and a landowner’s duty extends only to
foreseeable criminal acts. The facts of this case demonstrated that even though Plaintiff’s injuries
were sustained outside the boundaries of Six Flags property, they arose from the culmination of
events that were planned on Six Flags property, were executed in part on Six Flags property, and
were the result of a failure by Six Flags to exercise ordinary care to protect its invitees. Six Flags
had knowledge of the risks here and even tried to obscure that knowledge from its patrons.
The question before the Supreme Court as to liability was whether “Six Flags can evade
liability for the foreseeable consequence of its failure to exercise ordinary care in keeping its
premises safe, simply because its patron had moved off those premises in an attempt to distance
himself from his attackers.” The Supreme Court held that nothing in O.C.G.A. § 51-3-1 requires
injuries caused by a property owner’s failure to exercise due care actually occurred on the
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landowner’s premises and approaches. Here, the gang-related attack on the Plaintiff was
reasonably foreseeable, began on the Six Flags premises, and continued onto public property. The
Supreme Court affirmed the judgment of the Court of Appeals as to liability.
The Supreme Court reversed the Court of Appeals order for a full retrial.

The

apportionment error made by the trial court involved the identification of the tortfeasors and the
apportionment of relative fault between them. That provided no sound reason to disturb the jury’s
finding of the amount of damages suffered by Martin. The case was remanded to the trial court
only on the issue of apportionment of fault.
PRACTICE TIP: An owner of property can still be held liable for the injuries of its invitees,
even if the injuries occur outside of the owner’s property, if the owner fails to exercise
ordinary care in keeping its premises safe.

Vinings Run Condo. Ass’n, Inc. v. Stuart-Jones, 342 Ga. App. 434, 802 S.E.2d 393 (2017).
Stuart-Jones had a verbal lease purchase agreement with the owner of a condominium and
had been living in the condominium since 2007. Stuart-Jones testified that she had made
maintenance requests regarding the need for lighting and an additional handrail on the stairs that
led from the parking lot to her condominium, the requests were ignored, and she fell and suffered
injuries while using said stairs. She sued the condominium association, Vinings Run
Condominium Association, Inc. (“Vinings”) and the management company, Access Management
Group, L.P. (“Access”) (collectively, the “Defendants”).
Defendants moved for summary judgment, arguing that they were not responsible because
Stuart-Jones had equal, if not superior knowledge, of the unsafe conditions. Stuart-Jones asserted
she should still be allowed to recover because the necessity rule applied as she was required to use
the allegedly unsafe stairs to access her residence. Defendants asserted that the necessity exception
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did not apply in this case because no landlord-tenant relationship existed between the parties. The
trial court denied the Defendants’ motion for summary judgment and found that the necessity rule
applied. This appeal followed.
The Court of Appeals explained that the necessity rule only applied to situations involving
landlords and tenants and stated that the only real question for the Court to resolve was whether a
landlord-tenant relationship existed between the parties to this suit. Because she could not
demonstrate a landlord-tenant relationship existed with the Defendants, the necessity rule did not
apply. Having conceded that she was aware of the stairs’ unsafe conditions and her equal
knowledge of the conditions that caused her injuries, she could not prevail. The Court of Appeals
reversed the judgment of the trial court and found that it erred in denying summary judgment to
the Defendants.
PRACTICE TIP: The necessity exception only applies if a landlord-tenant relationship
exists. An oral lease between a third party and a party who is in a landlord-tenant
relationship with the premises at issue will not qualify for the necessity exception.
PREMISES LIABILITY, STATUTE OF LIMITATIONS
Mujkic v. Lam, 342 Ga. App. 693, 804 S.E.2d 706 (2017).
Plaintiffs and their son lived as tenants in a home managed by Defendant. On August 13,
2012, Plaintiff’s son, Renato Mujkic, leaned against a brick wall of the carport, causing its collapse
and his subsequent injuries. On March 15, 2016, Plaintiffs filed suit against Defendant, seeking to
recover medical expenses under O.C.G.A. § 19-7-1. Defendant filed a motion to dismiss; the trial
court granted the motion. The trial court held that Plaintiffs’ claims were subject to the two-year
statute of limitations for personal injury under O.C.G.A. § 9-3-33. This appeal followed.
Plaintiffs asserted that the trial court should have applied the four-year statute of limitations
governing personal property claims. Under O.C.G.A. § 9-3-33, actions for injuries to the person
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must be brought within two years after the right of action accrues. This statute of limitation applies
equally to a parent’s attempt to recover a minor’s medical expenses. While the Court of Appeals
agreed that parents had a personal property interest in the recovery of medical expenses incurred
for the treatment of a minor child’s injuries resulting from the tortious act of the landlord, the
existence of that interest did not transform a personal injury claim into a personal property claim.
If the only injury caused by Defendant was to Plaintiffs’ son, and not to Plaintiffs’ property, then
the two-year statute of limitations for personal injury claims was rightfully invoked by the trial
court. The Court of Appeals affirmed the decision of the trial court.
PRACTICE TIP: The recovery of medical expenses by the parents for a minor child for
injuries sustained on another’s real property is subject to the two-year statute of limitations
for personal injuries. While the parents have a personal property interest in recovering the
medical expenses, that interest does not convert the claim into a claim for personal property
damage.
PRIVATE PROPERTY RIGHTS
GeorgiaCarry.Org, Inc. v. Atlanta Botanical Garden, Inc., No. A17A1639, 2018 WL 1311955
(Ga. App. Mar. 14, 2018).
The question presented in this case is whether the Atlanta Botanical Gardens, Inc. (“Atlanta
Botanical”), a private organization, has the right under O.C.G.A. § 16-11-127(c) to prohibit
individuals from carrying guns on its property. Atlanta Botanical leases its property from the City
of Atlanta. The Georgia Court of Appeals answered that question in the affirmative.
Atlanta Botanical is a private, non-profit corporation that operates a botanical garden on
property secured through a fifty-year lease with the City of Atlanta. Phillip Evans (“Evans”) holds
a concealed carry license and is a member of GeorgiaCarry, a gun-rights organization. Evans
visited Atlanta Botanical twice in October 2014. Both times, he openly carried a handgun in a
holster on his waistband. On his second visit, he was escorted from the premises. Evans and
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GeorgiaCarry filed a petition in the Fulton County Superior Court, seeking declaratory and
injunctive relief on the basis that O.C.G.A. § 16-11-127(c) authorized Evans to carry a weapon at
Atlanta Botanical. The trial court ruled that the issues were not appropriate for the relief sought;
the Supreme Court reversed in part on appeal. On remand, the trial court held that the property was
private under well-established Georgia precedent, allowing the Atlanta Botanical to exclude
weapons, and the trial court granted summary judgment to Atlanta Botanical.
O.C.G.A. § 16-11-127(c) states:
A license holder … shall be authorize to carry a weapon … in every location in this
state not [otherwise excluded by] this Code section; provided, however, that private
property owners or persons in legal control of private property through a lease,
rental agreement, licensing agreement, contract, or any other agreement to control
access to such private property shall have the right to exclude or eject a person who
is in possession of a weapon or long gun on their private property…
The Court of Appeals found that the unambiguous text of O.C.G.A. § 16-11-127(c)
afforded only private property owners, or those in control of private property through a lease or
otherwise, the power to exclude licensed weapons holders from that private property. Therefore,
the issue here was whether the land leased by Atlanta Botanical constituted public property or
private property within the context of O.C.G.A. § 16-11-127(c). Here, a private entity leased land
from a public entity.
The status of the land at issue, and whether it was public or private, was a case of first
impression for the Court of Appeals. However, the Supreme Court of Georgia had previously held,
specifically in the context of a leasehold interest, that “private property becomes public property
when it passes into public ownership; and public property becomes private property when it passes
into private ownership.” Delta Air Lines, Inc. v. Coleman, 219 Ga. 12, 16 (1) 131 S.E.2d 768
(1963). In Columbus Bd. Of Tax Assessors v. Med. Ctr. Hosp. Auth., 302 Ga. 358, 806 S.E.2d
525 (2017), the Supreme Court of Georgia reiterated that, under Georgia law, we look to the lessee,
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not the lessor, to determine the status of leased property. Therefore, the Court of Appeals held that
the property was private under Georgia law in the context of O.C.G.A. § 16-11-127(c).
The Court of Appeals also noted that nothing in O.C.G.A. § 16-11-127(c) contravenes the
Supreme Court cases listed above, and stated that the only way to rectify the plain language of
O.C.G.A. § 16-11-127(c) was to conclude that Atlanta Botanical, as a private entity with a
leasehold interest in what is deemed to be private property, has the right to exclude licensed
weapons holders from entering that property. The Court of Appeals affirmed the ruling of the trial
court.
PRACTICE TIP: Public property leased by a private entity is considered private property
for the purposes of O.C.G.A. § 16-11-127(c). Therefore, private property owners who lease
public land have the right to prohibit individuals from carrying weapons on the premises.
SPECIAL MASTER, APPOINTMENT
Patel v. Patel, 342 Ga. App. 81, 802 S.E.2d 871 (2017).
In September 2013, Roshni Patel and Chandani Patel (the “Patels”), who are brother and
sister, filed a verified petition against their former stepmother Deepali Patel (the “Defendant”),
seeking to quiet title to four tracts of real property in Gwinnett County, Georgia (the “Properties”)
pursuant to O.C.G.A. § 23-3-40. The Defendant never filed an answer or otherwise appeared in
the case and in March 2014, the Patels moved for a default judgment against the Defendant. The
trial court acknowledged that the Patels were seeking a default judgment, but instead sua sponte
appointed a special master pursuant to O.C.G.A. § 23-3-63. The Patel’s petition did not invoke
O.C.G.A. § 23-3-63. The appointment order required the Patels to bear the costs of the special
master at an hourly rate of $275.
The Patels filed a motion to set aside the appointment order that objected to the
appointment of the special master and reasserted their position that they were entitled to a default

65

40TH ANNUAL REAL PROPERTY LAW INSTITUTE VOL 1
112 of 352

judgment. The Patels sent a copy of their motion directly to the special master and asked him not
to perform any work on the case because they would not be able to pay his fees. The special master
disregarded the Patel’s request and created an initial report.
After several motions filed by the Patels, including a motion for summary judgment and a
motion for continuance, the trial court ordered the Patels to pay the special master all costs incurred
in his work within sixty days. Additionally, the trial court dismissed the case for want of
prosecution, noting that the Patels had failed to appear at the hearing. The trial court did not rule
on the Patel’s motion for continuance. The Patels filed a motion to set aside and/or modify the
dismissal order, asserting that the trial court’s dismissal in this case constituted an abuse of judicial
power.
Approximately two months later, the special master informed the trial court that his fees,
in the amount of $1,155.00, remained unpaid. This is the first place in the record that mentioned
the special master’s claimed expenses and this assertion was unsupported by any documentation.
The trial court eventually issued an order of incarceration based upon the Patels’ failure to pay the
special master’s fees. The special master filed a supplemental report and requested an additional
award of $932.66 to compensate him for the time he spent in dealing with the Patels’ appeal. The
trial court granted these additional fees, and the Patels appealed. The trial court dismissed their
notice of appeal of the order awarding additional fees after concluding that there was an
unreasonable delay in the filing of the transcript and that the delay was caused by the Patels.
The Patels asserted that the trial court erred in dismissing their notice of appeal. The Court
of Appeals noted that, pursuant to O.C.G.A. § 5-6-48(c), the trial court may, after notice and
opportunity for hearing, order that the appeal be dismissed where there has been an unreasonable
delay in the filing of the transcript, and such a delay was inexcusable and caused by such party.
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Here, the trial court justified its dismissal of the Patels’ notice of appeal on the grounds that the
Patels caused an unreasonable delay in the filing of the transcript. The Court of Appeals found that
no evidence in the record supported that this case was ever even transcribed, and in fact, the Patels
have asserted that no transcript exists. Within fifteen days of filing, the Patels amended their appeal
to reflect that no transcripts were to be transmitted with the record. Thus, there was no basis for
the trial court to dismiss the notice of appeal and, according to the Court of Appeals, the trial court
clearly abused its discretion in doing so. As such, the Court of Appeals reversed the judgment
dismissing the Patels’ notice of appeal.
The Court of Appeals then addressed the underlying appeal and found that the trial court
erred in denying the Patels’ motion for default judgment. The plain language of O.C.G.A. § 9-1155(a) entitled the Patels to a default judgment when the Defendant failed to serve an answer. The
trial court’s appointment of a special master, sua sponte, was also in error. Again, the Court of
Appeals looked to the plain language of O.C.G.A. § 23-3-43, and stated that, in quiet title actions
instituted under O.C.G.A. § 23-3-40, the appointment of a special master is made at the option of
the complainant. The Court of Appeals reversed the appointment of the special master, finding
that the trial court’s sua sponte appointment of a special master over the Patels objections was
patently unauthorized.
PRACTICE TIP: In quiet title actions instituted under O.C.G.A. § 23-3-40, the appointment
of a special master is at the option of the claimant. The court cannot sua sponte appoint a
special master.
TAX SALE
DLT List, LLC et al. v M7VEN Supportive Housing and Development Group, 301 Ga. 131,
800 S.E.2d 362 (2017).
In DLT List, LLC et al. v M7VEN Supportive Housing and Development Group, 335 Ga.
App. 318, 779 S.E.2d 436 (2015), the Court of Appeals held that a creditor who redeems property
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after a tax sale does not have first priority to excess funds resulting from that tax sale. The Supreme
Court of Georgia granted certiorari to consider this issue and affirmed the decision of the Court
of Appeals.
M7VEN Supportive Housing and Development Group (“M7”) did not pay taxes on two
properties in Carroll County and the Tax Commissioner of Carroll County, Vickie Bearden,
conducted a tax sale. DLT List, LLC (“DLT”) purchased the two properties for $110,000 and the
tax sale resulted in excess funds of approximately $105,000. On July 14, 2014, M7 filed a
certificate of authorization seeking to receive the excess funds, but even though there were no
other claims made, Bearden did not release the funds. In September 2014, Appellee Design
Acquisition, LLC (“Design Acquisition”) redeemed the properties from DLT for $132,000. In
October 2014, Design Acquisition claimed entitlement to the excess funds and filed a declaratory
judgment action. In November 2014, Bearden, for the purposes of distributing the excess funds,
filed an equitable interpleader action. The two actions were consolidated, and the trial court
determined that, as M7 was the only entity to have made a claim for the excess funds or to have a
recorded interest in the two properties at the time of the tax sale, that Bearden should have released
the funds to M7.
Both DLT and Design Acquisition appealed, arguing that, under past Court of Appeals
precedents such as Wester v. United Capital Financial of Atlanta, LLC, 282 Ga. App. 392, 638
S.E.2d 779 (2006) and United Capital Financial of Atlanta v. American Investment Assoc., 302
Ga. App. 400, 691 S.E.2d 272 (2010), Design Acquisition had first priority to the excess funds as
the redeeming creditor. The Court of Appeals of Georgia overruled those two cases and determined
that Design Acquisition had no claim to the funds because, at the time of the tax sale, it was not a
lienholder.

68

40TH ANNUAL REAL PROPERTY LAW INSTITUTE VOL 1
115 of 352

The Supreme Court of Georgia examined the statutes governing tax sales, including
O.C.G.A. §§ 48-4-40 and 48-4-43 and found that, when read together, these two statutes grant a
redeeming creditor a first lien on the subject real property in the amount expended to redeem the
property that, once recorded, takes priority over any other claims upon the property. However, the
Supreme Court found that the super lien awarded to the redeemer of a tax-sale property was not
so broad as to give the redeemer first priority to tax-sale funds. The super lien authorized by
O.C.G.A. § 48-4-43 is in derogation of the common law and is limited to the real property at issue.
In contrast, the excess funds from a tax sale are personal property that is both separate and distinct
from the property itself. Therefore, the priority lien does not apply to the excess funds. The
Supreme Court of Georgia thus affirmed the Court of Appeal’s decision, even though it disagreed
with its rationale.
PRACTICE TIP: The super lien created by O.C.G.A. § 48-4-43 does not apply to the excess
funds from a tax sale as those funds are considered personal property.
TAX SALE, REDEMPTION
Postell v. Trinitec Portfolio Services, LLC, 341 Ga. App. 283, 799 S.E.2d 597 (2017).
In January 2015, Bay Point Capital Partners, L.P. (“Bay Point”) purchased a tax deed to a
Houston County residence owned by Alvin and Laura Daniels. The tax lien was only $7,433.55,
but Bay Point paid $145,000. In February 2015, Trinitec Portfolio Services, LLC (“Trinitec”)
acquired a $1,525.81 lien against the property held by the homeowners’ association, and in March
2015, redeemed the property by paying Bay Point $174,000, the redemption amount required by
O.C.G.A. § 48-4-42. Bay Point then executed a quitclaim deed of redemption to the Daniels. This
quitclaim deed listed Trinitec as lienholder and creditor. On March 27, 2015, Trinitec filed a claim
with the Houston County tax commissioner for the $137,566.45 in excess tax sale funds, and on
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April 9, 2015, the tax commissioner paid Trinitec. Trinitec then commenced this action seeking a
first priority lien on the property and the right to pursue a judicial foreclosure to satisfy its lien.
Crandall Postell, who acquired an interest in the property from the Daniels, was allowed to
intervene. The trial court granted summary judgment to Trinitec and Postell appealed.
Postell asserted that the trial court erred in granting summary judgment to Trinitec because
Trinitec failed to prove that it possessed an interest in the property that authorized it to redeem it.
Under Georgia law, only certain persons can redeem property from a tax sale. O.C.G.A.§ 48-4-40
authorizes redemption by the defendant in fi. fa. or any person having any right, title, or interest in
or lien upon the property. O.C.G.A. § 48-4-41 authorizes redemption by a creditor of the defendant
in fi. fa. who has no lien. Trinitec relied on a homeowners’ association’s assignment of a lien for
unpaid association dues that it acquired in February 2015 as its authority to redeem.
However, the assignment of lien identifies Alvin and Laura Davis as the property owners,
not Alvin and Laura Daniels. The assignment references the book and page where the lien was
recorded previously in 2011, and that earlier recorded lien does name the Daniels as the owners of
the property. The Court of Appeals stated that, while it was likely that the February 2015
assignment actually pertained to the Daniels’ property and not a Davis property, the Court could
not hold that Trinitec was entitled to summary judgment on that assignment alone as all
ambiguities and doubts must be resolved against the movant and in favor of the party opposing the
summary judgment motion.
The Court of Appeals reversed the decision of the trial court. The Court of Appeals also
reminded the trial court that if Trinitec was able to resolve the fact question as to its assignment,
it should evaluate the case in light of DLT List v M7VEN Supportive Housing a& Dev. Group,
335 Ga. App. 318, 323, 779 S.E.2d 436 (2015) (affirmed, 301 Ga. 131, 800 S.E.2d 362 (2017)
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(holding that the super lien only attaches to amount of the lien that give it the right to redeem and
not to the excess funds).
PRACTICE TIP: A redeeming creditor can only make a claim against excess tax sale funds
for the amount of the pre-tax sale lien that give it the right to redeem.
Strong v. JWM Holdings, LLC, 341 Ga. App. 309, 800 S.E.2d 380 (2017).
Certain real property located in Fulton County (the “Property”) was deeded to Charlene
West in 1958. She later married Oscar Frazier and became Charlene Frazier. The couple lived on
the property throughout their marriage until she died in 1974. No will was probated following her
death and there is no record of the Property being deeded to anyone from her estate. Oscar Frazier
continued to reside on the Property and to pay all taxes until 1998. No will was probated for
Oscar’s estate following his death. After he died, the Property’s taxes were not paid for several
years and the Property was sold at a tax sale in 2013. The highest bidder conveyed the Property to
JWM Holdings, LLC (“JWM”) in 2014.
In March 2014, Annette Lowe Strong (“Strong”), Oscar Frazier’s niece, was appointed to
serve as administrator of Oscar’s estate. In May 2014, as temporary administrator of Charlene’s
estate. Strong filed suit, seeking to quiet title to the Property and to enjoin Defendants from
preventing her from redeeming the Property on behalf of the estates. Strong joined JWM, the
Fulton County tax commissioner, and Douglas Slappey (“Slappey”), a potential heir.
JWM answered and filed several counterclaims, including a claim that Strong was forever
barred from redeeming the Property because she had failed to satisfy the requirement of the tender
of the redemption price before filing her suit. Slappey answered and filed a cross-claim against
JWM, seeking a declaration with regard to his and the estates’ rights to redeem the Property. JWM
filed a motion for summary judgment on Strong’s claims, Slappey’s cross-claim, and several of its
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own counterclaims, including its claim for declaratory relief. The trial court concluded that Strong
had failed to satisfy the requirements for tendering the redemption price to JWM before filing her
law suit. The trial court granted summary judgment to JWM as to this issue. The trial court also
granted summary judgment to JWM on Slappey’s cross-claim; however, it denied summary
judgment to JWM on its counterclaim for declaratory relief. According to the trial court, Strong
was not forever barred, and her failure to make a proper tender in this case did not foreclose the
possibility of later redemption. This appeal followed.
Under O.C.G.A. § 48-4-40, the right to redeem property sold at a tax sale is conditioned
upon the tender of the amount required for redemption. This tender has several requirements. First,
it must be made before the filing of the redemption action; second, it must be continuous unless
waived by declaration or conduct; and third, it must be made to the party entitled to payment.
Strong was appointed as administrator on March 27, 2014. In April 2014, her attorney contacted
JWM’s attorney and requested the redemption price for the Property. JWM’s attorney responded
by saying that JWM had no documentation showing Strong or the estate had a right to redeem, but
he nevertheless provided the redemption price as requested. JWM’s attorney also stated that JWM
would reject any tender of the redemption price by anyone who did not have the legal right to
redeem. JWM’s attorney and Strong’s attorney then exchanged a series of emails. In these emails,
Strong’s attorney sent various documents to JWM’s attorney in an attempt to convince him that
the estate had a right to seek redemption of the Property.
The Court of Appeals found that Strong failed to satisfy the requirement of tender on behalf
of either of the estates she represented. For an actual tender to be waived by the word or conduct
of the party entitled to payment, it is necessary for the party seeking redemption to make an actual,
bona fide offer to pay what is due before filing the redemption action. It is not enough to express
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a general desire to redeem the property, there must be an actual offer to pay the required
redemption price. In this case, there was no evidence of an actual, bona fide offer to pay the
redemption price. Strong admitted that she did not have the money to pay what was due, and in
any case, she had not obtained the probate court’s approval to seek redemption of the Property.
The Court of Appeals then examined JWM’s claim that Strong was forever barred from
redeeming the Property. The Court did not rule as to this claim, but instead found that the trial
court had answered this question by issuing an opinion that was advisory in nature. Under Georgia
law, an entry of a declaratory judgment that rules in a party’s favor as to future litigation over the
subject matter constitutes an erroneous advisory opinion. The court therefore vacated the trial
court’s judgment and remanded with direction as to Strong’s failure to tender.
PRACTICE TIP: The requirements of the redemption tender process will only be satisfied
if the party with a legal right to redeem makes an actual, present bona fide offer to the party
entitled to payment before filing a redemption action.
TAXATION
Coleman v. Glynn Cty., 809 S.E.2d 383, 385 (Ga. Ct. App. 2018), reconsideration denied
(Feb. 13, 2018).
The Georgia Legislature passed House Bills 1690 and 1691 in 2000. The bills provided the
residents of Glynn County with a homestead exemption from ad valorem property taxes for county
and school purposes (the “Exemption”). The Exemption provides that its amount shall be “equal
to the amount by which the current year assessed value of that homestead exceeds the base year
assessed value of that homestead.” The term “base year” is defined as meaning “the taxable year
immediately preceding the taxable year in which this Act is first granted to the most recent owner
of such homestead.” Plaintiffs purchased real property in Glynn County on July 21, 2005 and
applied for the Exemption on February 1, 2006. Their application was granted in 2006 and
Plaintiffs’ homestead exemption was in effect for the 2006 tax year. However, Glynn County both
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used and continues to use, the year 2006, and not 2005, as the base year for calculating the amount
of their homestead exemption. In 2006, the assessed value of their property was $133,800; in 2005
the assessed value of their property was $70,006.00.
The Plaintiffs filed a written request with the Glynn County Tax Commissioner for a refund
of the taxes they overpaid in tax year 2008-2010 based on the use of the improper base year. Glynn
County did not respond, and the Plaintiffs subsequently filed their first class action lawsuit in
November 2012. The trial court certified four classes of Glynn County property owners.
Eventually, the Colemans’ suits encompassed tax years 2008-2016. Both parties filed motions for
summary judgment. The trial court granted summary judgment to Glynn County and found that
Glynn County had properly applied the Exemption. Plaintiffs appealed and asserted that the trial
court misconstrued the terms of the Exemption.
The Exemption specifically defines the term “base year” as “the taxable year immediately
preceding the taxable year in which the exemption under this Act is first granted to the most recent
owner of such homestead.” The Colemans purchased their property in 2005, and under the
Exemption, the term “base year” must be construed to mean the taxable year preceding the taxable
year in which the homestead exemption was granted to the applicant. For the Colemans, the correct
base year for the Exemption was 2005. The Court of Appeals reversed the decision of the trial
court and noted that the trial court appeared to have engrafted language onto the Exemption that
would require an applicant for the Exemption to be the owner of the qualifying property on January
1 of the base year. There was no language in the Exemption to support such an assertion.
PRACTICE TIP: In Glynn County, the appropriate base year for the Homestead Exemption
is the year immediately preceding the taxable year in which the exemption is first granted.
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ZONING
SDS Real Property Holdings, Ltd. v. City of Brookhaven, 341 Ga. App. 862, S.E.2d 100
(2017).
The Court of Appeals granted an application for discretionary review filed by SDS Real
Property Holdings, Ltd., and JLB Realty, LLC (the “Developers”). The Developers appealed from
a Superior Court order affirming the decision of the City of Brookhaven’s Zoning Board of
Appeals (the “ZBA”). The ZBA upheld the Planning Director’s refusal to issue a land disturbance
permit to the Developers.
The Developers owned three parcels within the City of Brookhaven. Each of the parcels
were originally zoned under the residential or commercial zoning ordinances. Most of the property
was zoned C-1, which only allowed commercial and office uses, but no residential. The rear of the
property was zoned R-100, which only allowed for single-family detached dwellings. The parcels
were also included in the Brookhaven-Peachtree Street Overlay District (the “Overlay District”),
which contained its own zoning rules that allowed for mixed-use, high-density development on
the parcels regardless of the underlying zoning. If the Overlay District provisions conflict with the
underlying zoning, the Overlay District provisions govern.
In October 2014, the Developers requested a rezoning of the parcels to PC-2 so that they
could build a high-density mixed-use development. They then submitted a land disturbance permit
application (the “LDP”). The Developers then withdrew the rezoning application while they waited
for a decision on the LDP. The Planning Director denied the LDP, stating that the parcels must be
rezoned before the Developers could proceed. The Planning Director found that the underlying R100 zoning on part of the parcels contained a density requirement that precluded the proposed
development. The Planning Director also found that where the Overlay District was absent of
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density, the existing zoning of R-100 mandated density of one single-family detached dwelling
per parcel. The Developers filed a petition for writ of certiorari to the superior court. The superior
court found, first, that the Developers had failed to exhaust their administrative remedies by
withdrawing their rezoning application, and, second, that the ZBA’s decision was not an abuse of
discretion.
The Court of Appeals reversed, stating that the Planning Director and the ZBA wrongfully
interpreted the zoning ordinances to require a rezoning for these parcels. The Court of Appeals
examined the City of Brookhaven Code, which explains that while overlay districts are
supplemental to zoning districts, where the two conflict, the overlay regulations govern. Here, the
Overlay District provisions did not allow for single-family detached homes as zoned in R-100. As
such, there was a conflict between the Overlay District provisions and the R-100 provisions, and,
pursuant to the City of Brookhaven Code, the Overlay District provisions govern. The Court of
Appeals found that it was an error to deny the LDP on the basis that the LDP did not comply with
R-100 density requirements. The Court also reversed the superior court on its decision that the
Developers had failed to exhaust their administrative remedies by withdrawing their rezoning
application. The Overlay District Code did not require that the parcels first be rezoned before the
LDP could be granted.
PRACTICE TIP: When overlay districts conflict with the underlying zoning, the overlay
districts govern.
Schumacher v. City of Roswell, 344 Ga. App. 135, 135, 809 S.E.2d 262, 263 (2017).
The Plaintiffs own residential property in the City of Roswell (the “City”). The Council of
the City of Roswell adopted a new zoning ordinance and map in 2014, after conducting two public
meetings. This new zoning code substantially replaced the City’s existing zoning ordinance.
Plaintiff Schumacher attended and participated in the first public meeting by voicing his concerns
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about the new code. At this first meeting, Plaintiff Schumacher expressed his concerns about
density and the public’s ability to understand the proposal. At the second meeting, a letter from
Plaintiff Schumacher’s counsel was read into the record. This letter argued that the city had not
complied with state statutory procedures for the adoption of a new code. Additionally, the letter
argued that the City had violated the law by inaccurately telling the public that the proposal would
not change existing property rights. At neither meeting did the Plaintiff Schumacher or his counsel
address issues with the zoning of any particular piece of property.
After the adoption of the new code and map, the Plaintiffs sued the City, alleging that the
adoption of the code violated Georgia’s Zoning Procedures Law (the “ZPL”) and the Plaintiff’s
due process rights under the United States and Georgia Constitutions. The complaint further
alleged that the new code adversely affected each Plaintiff’s property and sought a declaratory
judgment that the code was unenforceable as illegally enacted, an injunction preventing its
enforcement, and attorneys’ fees and costs. The City answered and moved for judgment on the
pleadings. The trial court granted the City’s motion and dismissed the Plaintiffs’ procedural due
process claims on the grounds that the ZPL provided them with an adequate state remedy for any
alleged failure by the City Council to provide them with sufficient notice and an opportunity to be
heard before enacting the code. The Plaintiffs appealed.
The Plaintiffs, on appeal, contended that the trial court erred in dismissing their procedural
due process claims. The Court of Appeals affirmed the decision of the trial court and agreed that
the ZPL provided the Plaintiffs with an adequate state remedy for alleged procedural irregularities
in the City’s adoption of the code. The stated purpose of the enactment of the ZPL was to “assure
that due process is afforded to the general public when local governments regulate the uses of
property through the exercise of the zoning power.” If a local government fails to comply with the
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requirements set forth by the ZPL, an affected property owner can petition a court to have the
zoning decision declared invalid. Plaintiffs argued that the ZPL cannot serve as a substitute for
due process because it requires “mere notice of a hearing” and does not require local governments
to provide property owners with a meaningful opportunity to be heard.
The Court of Appeals disagreed and stated that the ZPL requires local governments to
provide property owners with a meaningful opportunity to be heard before enacting a zoning
ordinance, not simply a mere notice of a hearing. Therefore, according to the Court of Appeals,
the ZPL provided the Plaintiffs with an adequate state remedy and as such they could not succeed
on their procedural due process claims under the United States and Georgia Constitutions. The
Court of Appeals affirmed the decision of the trial court.
PRACTICE TIP: In Georgia, property owners aggrieved by the enactment of a zoning
ordinance may only assert a claim under the remedies provided for in the ZPL. Claimants
cannot succeed on procedural due process claims because the ZPL provides an adequate
state remedy.
The Stuttering Foundation, Inc. v. Glynn County, 301 Ga. 492, 801 S.E.2d 793 (2017).
The Stuttering Foundation, Inc. (the “Foundation”) is the tenant of office space in a
commercial development in Glynn County that is owned by Lucas Properties Holdings III, LLC
(“Lucas”). In 2015, Lucas filed an application for rezoning of the property in which the Foundation
has its office with the intention of constructing an addition to the rear of one of the existing
buildings in the development. The application was approved in March of 2016. The Foundation
opposed the new development. In April of 2016 Foundation, filed a petition for judicial review, or
in the alternative, for mandamus reversing Glynn County’s approval. Glynn County moved to
dismiss, asserting that the Foundation lacked standing to object to the rezoning. The trial court
granted Glynn County’s motion and found that, as a tenant of the property’s owner, the Foundation
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lacked standing to challenge a rezoning decision made at the request of the fee simple owner. The
Supreme Court then granted the Foundation’s application for discretionary appeal.
The Supreme Court analyzed the issue of the Foundation’s standing under the substantial
interest-aggrieved citizen test. Under this test, there are two steps to establish standing. First, a
person claiming to be aggrieved must have a substantial interest in the zoning decision. Second,
this interest must be in danger of suffering some special damage or injury not common to all
property owners similarly situated. The Supreme Court determined that the threshold issue posed
in this case was whether the Foundation’s status as a short-term tenant conferred upon it a
substantial interest in the zoning decision. The Foundation’s lease stated as follows: “This Lease
shall create the relationship of Landlord and Tenant between the parties hereto; no estate shall pass
out of Landlord and this Lease shall create a usufruct only.” The Supreme Court found that the
terms of the lease controlled, and that as this lease conveyed a usufruct, it created a right to possess
and enjoy the use of real property but did not convey an estate or interest in real property.
The Foundation asserted that it had additional grounds, beyond its status as a tenant in the
property, which established standing in this case. Specifically, the Foundation asserted it is a
beneficiary of the of the recorded easements and restrictive covenants (the “Declarations”) that
burden the property, and had standing because its interests in the Declarations would be harmed
by the County’s decision. The Foundation argued that its interests in the Declarations created a
substantial interest. The Supreme Court found that the Declarations did not contemplate that shortterm tenants of the owners of the burdened property would be beneficiaries of the Declarations.
The Lease contained no reference to the Declarations and did not obligate the Foundation to
comply with their terms.
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With regards to the Foundation’s request for mandamus relief, the Supreme Court held that
the Foundation also lacked standing to seek mandamus relief. The Supreme Court affirmed the
trial court’s order granting Glynn County’s motion to dismiss the Foundation’s petition for a writ
of mandamus and affirmed the trial court’s dismissal order of the entire case.
PRACTICE TIP: In Georgia, a short-term tenant, whose lease confers a usufruct only, does
not have standing to challenge a zoning decision upon the property in which he is only a
tenant.
S. States-Bartow Cty., Inc. v. Riverwood Farm Homeowners Ass'n, 300 Ga. 609, 609, 797
S.E.2d 468, 469 (2017).
In 1989, Southern States-Bartow County, Inc. (“Southern States”) filed an application with
the Georgia Department of Natural Resources to develop, and then operate, a landfill on its
property in unincorporated Bartow County. In May 1990, Southern States requested a certificate
of zoning compliance, a required component of the landfill application. Bartow County (the
“County”) provided the previous owners of the land with zoning approval in the late 1980s, but in
June 1990, the County denied Southern States’ request on the grounds that the zoning ordinance
did not allow for a landfill. Soon after, Southern States initiated litigation.
In 1991, the Georgia Supreme Court declared the County’s zoning ordinance invalid. In
1993, the County enacted a new zoning ordinance, which included a provision that addressed rights
for non-conforming uses acquired in the absence of a valid zoning ordinance. Section 6.1.4 of the
zoning ordinance stated that:
any intended non-conforming use for which a vested right was acquired prior to the
adoption of this ordinance or the adoption of an amendment thereto shall be
prohibited unless such is actually commenced within one year of the adoption of
this ordinance or the adoption of an amendment thereto regardless of the intent or
expectation to commence or abandon such non-conforming use.
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In September 1994, the Bartow County Superior Court found in favor of Southern States.
The order stated that Southern States has a vested right in all the necessary certificates to be issued
by the County in in order to get approval from the necessary agency to operate a landfill. The
County then issued a certificate of zoning compliance, and for the next twenty years, the County
zoning administrator continuously issued certification letters. In 2013, the Georgia Department of
Natural Resources, Environmental Protection Division (the “EPD”) issued a solid-waste handling
permit that allowed Southern States’ land to be developed into a landfill.
In May 2013, a group of private property owners in unincorporated Bartow County filed a
complaint alleging that Southern States’ approved landfill violated the County’s zoning ordinance.
The trial court granted partial summary judgment against Southern States, who then appealed. The
Court of Appeals concluded that Southern States’ vested right was acquired as of the date of its
May 1989 application to the EPD and that such a vested right was governed by the 1993 zoning
ordinance. The Court of Appeals concluded that any vested right had lapsed after Southern States
failed to commence the non-conforming use of its property within one year, or even ten years, of
the adoption of the zoning ordinance. The Court of Appeals remanded the case to the trial court
for a determination if Section 6.1.4 of the zoning ordinance was unconstitutional.
The trial court granted partial summary judgment in favor of the private property owners.
The trial court concluded that the Southern States’ as-applied challenge was unavailing in light of
the fact that Southern States had not commenced its non-conforming use for ten years after the
enactment of the 1993 zoning ordinance. Southern States then appealed, claiming that the trial
court erred when it found Section 6.1.4 of the County’s zoning ordinance was not unconstitutional
as applied.
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The Supreme Court of Georgia first noted that several issues remained unchallenged. First,
the issue of Southern States’ vested right remained unchallenged as the Court of Appeals
recognized that Southern States acquired a vested right for a non-conforming use of its property in
May 1989 and realized that right in September 1994. Second, the Court of Appeals decided that
Section 6.1.4, which was enacted in 1993, applied to Southern States’ previously-acquired vested
right and that the language of that provision acted to divest Southern States of its vested right. The
Supreme Court concluded that Section 6.1.4, as applied to Southern States, affected rights which
accrued before it became operative and impaired vested rights acquired under existing laws or
which created a new obligation.
According to the Supreme Court of Georgia, Section 6.1.4 had the effect of eliminating a
previously acquired right if the non-conforming use was not commenced within one year. This
provision applied without respect to the intent of the vested right holder, any financial
considerations, and the feasibility of use within that year. Here, the commencement of use of this
property as a landfill within the one-year period was not feasible. Therefore, the Supreme Court
of Georgia found that, as applied here, Section 6.1.4 of the County’s zoning ordinance was
retrospective and injuriously impaired Southern States’ vested right to develop its land. The
Supreme Court of Georgia reversed and remanded the Court of Appeals’ decision because Section
6.1.4 could not be read prospectively.
PRACTICE TIP: A zoning ordinance which affects rights which accrued before it become
operative and impairs vested rights acquired under existing laws or creates a new obligation
is unconstitutional, as applied, to the landowner whose rights are affected.
ZONING, SHORT TERM RENTALS
May v. Morgan Cty., 343 Ga. App. 255, 255, 807 S.E.2d 28, 29 (2017).
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In 2007, Christine May (“May”) built a vacation home on Lake Oconee in Morgan County,
Georgia (the “County”) and began renting her home for short-term vacations. Her home is in a
“Lakeshore Low Density Residential Recreation” zoning district. At that time, the County’s zoning
ordinance did not explicitly allow vacation rentals and prohibited all uses not specifically allowed.
In July 2009, the County demanded that May cease offering her home for short-term rentals. May
continued despite the demand. In 2010, the County amended its zoning ordinances to explicitly
prohibit all single-family dwelling units for less than thirty consecutive days in all zoning districts,
except for those areas where short-term rentals would be conditionally represented. May was
aware of the new zoning ordinance but continued to rent her home.
In 2011, Morgan County issued a criminal citation to May, alleging she had offered her
Lake Oconee home for short-term rentals in violation of a 2010 amendment to its zoning
ordinances. In 2012, May filed a civil lawsuit against the County and the criminal prosecution was
stayed. The trial court ruled that May’s use of her lake home was grandfathered in, and that
therefore, the prohibition of such short-term rentals did not apply to her property. The Court of
Appeals vacated on procedural grounds, and the trial court on remand found that May’s claims
were barred as she had failed to challenge the ordinance within thirty days of its enactment. In
June 2015, May filed a motion to dismiss the criminal citation, arguing that the use of her home
as a short-term rental property was permissible under the prior zoning ordinance, and was
therefore, a grandfathered use. Alternatively, May argued that the prior ordinance was
unconstitutionally vague. The trial court denied May’s motion to dismiss and found her guilty of
violating the current zoning ordinance. This appeal followed.
The Court of Appeals first addressed the issue of whether May’s use was grandfathered in,
and stated that, to establish a grandfathered, nonconforming use, it is necessary to show that the
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land was used for the nonconforming purpose prior to the enactment of the new zoning ordinance.
May asserted that she used her home as a short-term rental property since 2007 and that such a use
was not prohibited by the pre-2010 zoning ordinance. Article 11, Chapter 11.1 of the older zoning
ordinance pertains to the zoning district where May’s home is located. This chapter is titled
“Purpose and Intent” and states that the purpose is to encourage low density, single family
residential neighborhoods. In Section 11.1.2, motels and hotels are specifically prohibited, but
there is no mention of short-term rentals. In the definition of terms, the definition for “Guesthouse”
provides that no guesthouse could be rented.
May asserted that the absence of a prohibition of short-term rentals meant that such shortterm rentals were allowed. The Court of Appeals disagreed and found that the absence of an
explicit prohibition did not overcome the plain language of the zoning restriction. As to May’s
claim of vagueness, the Court of Appeals found that the trial court did not rule as to this issue.
Therefore, the Court of Appeals vacated the decision of the trial court and remanded for further
proceedings.
PRACTICE TIP: The absence of an explicit prohibition on short-term rentals in a zoning
ordinance does not guarantee that such short-term rentals are permitted.
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Future of the CFPB
‘Less Regulation by Enforcement’
Acting Director Mick Mulvaney memo
In a January staff memo, acting director of the Consumer Financial Protection Bureau Mick Mulvaney laid
out the bureau’s new governing philosophy. He said the bureau works for everyone, including the
companies it regulates.
Expect more formal rulemaking
The memo said that the businesses regulated by the bureau should have the right to know the rules before
being charged. “This means more formal rulemaking on which financial institutions can rely, and less
regulation by enforcement,” Mulvaney wrote. Since implementation of TRID, ALTA has urged the bureau
to provide more regulatory guidance instead the regulation by enforcement policy it followed.
As a side note, while the bureau has shifted its policy state attorneys general have said they would pick
up the baton if the CFPB slows down efforts to enforce consumer and financial services regulations.
Requests for Information
A day after issuing the RFI, CFPB Acting Director Mick Mulvaney laid out the bureau’s new governing
philosophy in a staff memo. Mulvaney said the bureau works for everyone, including the companies it
regulates.
Memo highlights
“There is a reason that Lady Justice wears a blindfold and carries a balance, along with her sword,”
Mulvaney wrote. "When it comes to enforcement, we will be focusing on quantifiable and unavoidable
harm to the consumer. If we find that it exists, you can count on us to vigorously pursue the appropriate
remedies. If it doesn’t, we won’t go looking for excuses to bring lawsuits."
Mulvaney took issue with the leadership of his predecessor, Richard Cordray, writing that "the days of
aggressively 'pushing the envelope' of the law in the name of the 'mission' are over."
“In fact, the entire governing philosophy of pushing the envelope frightens me a little bit,” Mulvaney said.
“I would hope it would bother you as well.”
Requests for Information
Meanwhile, the CFPB plans to publish a series of Requests for Information seeking comment on
enforcement, supervision, rulemaking, market monitoring, and education activities. The first request for
information issued in January asked for comments on the bureau's process for investigating companies
that face possible enforcement actions.
JAN 24, 2018
Request for Information Regarding Bureau Civil Investigative Demands and Associated Processes
The Bureau of Consumer Financial Protection (Bureau) is seeking comments and information from
interested parties to assist the Bureau in assessing potential changes that can be implemented to the
Bureau’s Civil Investigative Demand (CID) processes, consistent with law, to consider whether any changes
to the processes would be appropriate. (closes APRIL 26, 2018)
JAN 31, 2018
Request for Information Regarding Bureau Rules of Practice for Adjudication Proceedings
The Bureau of Consumer Financial Protection (Bureau) is seeking comments and information from
interested parties to assist the Bureau in considering whether and how to amend the Bureau’s Rules of
Practice for Adjudication Proceedings. (closes MAY 7, 2018)
Request for comment or information
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FEB 07, 2018
Request for Information Regarding Bureau Enforcement Processes
The Bureau of Consumer Financial Protection (Bureau) is seeking comments and information from
interested parties to assist the Bureau in considering whether any changes to the Bureau’s enforcement
processes would be appropriate. (closes MAY 14, 2018)
FEB 14, 2018
Request for Information Regarding the Bureau’s Supervision Program
The Bureau of Consumer Financial Protection (Bureau) is seeking comments and information from
interested parties to assist the Bureau in assessing the overall efficiency and effectiveness of its
supervision program and whether any changes to the program would be appropriate. (closes MAY 21,
2018)
FEB 21, 2018
Request for Information Regarding Bureau External Engagements
The Bureau of Consumer Financial Protection (Bureau) seeks comments and information from interested
parties to assist the Bureau in assessing its public and non-public external engagements, including but not
limited to field hearings, town halls, roundtables, and meetings of the Advisory Board and Councils. (closes
May 29, 2018)
MAR 01, 2018
Request for Information Regarding Bureau Public Reporting Practices of Consumer Complaint Information
The Bureau of Consumer Financial Protection (Bureau) is seeking comments and information from
interested parties to assist the Bureau in assessing potential changes that can be implemented to the
Bureau’s public reporting practices of consumer complaint information, consistent with law, to consider
whether any changes to the practices would be appropriate. (closes JUNE 4, 2018)
MAR 07, 2018
Request for Information Regarding Bureau Rulemaking Processes
The Bureau of Consumer Financial Protection (Bureau) is seeking comments and information from
interested parties to assist the Bureau in assessing the overall efficiency and effectiveness of its
rulemaking processes and, consistent with law, considering whether any changes to its rulemaking
processes would be appropriate. (closes JUNE 07, 2018)
MAR 14, 2018
Request for Information Regarding the Bureau’s Adopted Regulations and New Rulemaking Authorities
The Bureau of Consumer Financial Protection (Bureau) is seeking comments and information from
interested parties to assist the Bureau in considering whether, consistent with its statutory authority to
prescribe rules pursuant to the Federal consumer financial laws, the Bureau should amend those rules it
has promulgated since its creation or issue certain new rules. (closes JUNE 19, 2018)
MAR 22, 2018
Request for Information Regarding the Bureau’s Inherited Regulations and Inherited Rulemaking
Authorities
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The Bureau of Consumer Financial Protection (Bureau) is seeking comments and information from
interested parties to assist the Bureau in considering whether, consistent with its statutory authority to
prescribe rules pursuant to the Federal consumer financial laws, the Bureau should amend the regulations
or exercise the rulemaking authorities that it inherited from certain other Federal agencies.
MAR 22, 2018
Call for evidence
The Consumer Financial Protection Bureau is issuing a call for evidence to ensure the Bureau is fulfilling
its proper and appropriate functions to best protect consumers. The Bureau will be publishing in the
Federal Register a series of Requests for Information (RFIs) seeking comment on enforcement,
supervision, rulemaking, market monitoring, and education activities. These RFIs will provide an
opportunity for the public to submit feedback and suggest ways to improve outcomes for both consumers
and covered entities.
What do regulated institutions need?
Create opportunities to require more effective regulation and improve the ability to: (1) discuss issues
with regulators, like CFPB, without the fear of enforcement actions, (2) receive answers to compliance
questions, and (3) obtain opinions that can be relied upon about the application of regulations to certain
business practices.
Legislative proposals
The Financial CHOICE Act passed the House of Representatives by a party-line vote on June 8 (with one
Republican switching sides to join Democrats against the bill). The sweeping bill would provide regulatory
relief from the Dodd-Frank Wall Street Reform and Consumer Protection Act. Few provisions would
benefit (or harm) ALTA members. Among a number of other provisions, the bill would convert the CFPB
into a consumer law enforcement agency, eliminate its supervisory authority, subject it to the
congressional appropriations process, expand judicial review, and limit its authority to take action against
abusive practices.
Bipartisan?
It may not be possible to do this in a bipartisan way. Democratic offices have said:
"I had a long meeting with AFR [Americans for Financial Reform, a pro-Dodd-Frank advocacy organization]
yesterday, and, unfortunately, we are going to have to pass on working on this bill together. The long and
short of it is that AFR viewed this bill as singling out the CFPB, and therefore threatening the CFPB at a
time of transition and uncertainty at the Bureau. He thought the policies set forth in the bill could also be
implemented through a change of leadership at the CFPB--which we all know will happen shortly--and
legislation of this nature is a step too far."
"As a result, AFR would likely view this bill as a threat and couldn't guarantee that their members wouldn't
react in a harsh tone. As I mentioned earlier, this puts tricky situation that one we would like to avoid."
Clear Guidance
GUIDE Compliance Act
The (soon to be introduced) “Give Useful Information to Define Effective Compliance Act” or the “GUIDE
Compliance Act” seeks to regularize the Bureau’s process of providing rules and guidance to better protect
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consumers. This bill is probably the best CFPB regulatory relief ALTA can work on for its members.
Specifically, the GUIDE Act:
1.
Mandates that the Director issue “guidance” that is necessary or appropriate to carry out the
purpose of the laws for which it is responsible, including facilitating compliance;
2.
Defines “guidance” to include a range of written issuances from interpretative and legislative
rules, to bulletins and frequently asked questions;
3.
Requires the Bureau to publish in the Federal Register within 180 days of enactment the
definitions, criteria, timelines, and process for issuing each type of guidance the Bureau shall provide, with
a final rule required within one year of enactment;
4.
Prohibits the Bureau from claiming that its guidance cannot be relied on;
5.
Prohibits liability for reliance in good faith on guidance from the Bureau or any predecessor
agency that was in effect at the time of such act or omission;
6.
Requires the Bureau to solicit questions about a rule within set time frames after a rule’s effective
date and also establishes time limits to provide answers in response;
7.
Prohibits the Bureau from revoking, amending or issuing guidance or issuing a complaint, consent
order, judgment or other decision that is inconsistent with guidance issued by the Bureau or a transferor
agency without publishing a notice advising the public of the action at least 60 days in advance of issuing
the inconsistent guidance or order; and requires that any such revocation or amendment apply only
prospectively to conduct that occurs at least 90 days after the issuance of inconsistent guidance;
8.
Prohibits a complaint, consent order, judgment or decision from being issued unless it is
accompanied by a bulletin or other guidance document explaining the nature of the act or practice and
how any violations are inconsistent, with guidance, regulation or law; and
9.
Requires the Bureau to issue rules defining its Unfair, Deceptive and Abusive Acts and Practices
(UDAAP) authority and prohibit: (1) an act or practice from being a UDAAP except to the extent the type
of act or practice is sufficiently defined in a final CFPB regulation to provide the public notice that such an
act or practice is proscribed; and (2) any act or practice that is permitted under a federal consumer
financial law or any CFPB regulation or guidance from being a UDAAP.
CFPB commission
The regulatory relief that could possibly help ALTA members the most is to create a more open,
transparent, and accessible regulator at the CFPB. Although difficult, we view as inevitable the
reorganization of the CFPB as a bipartisan 5-member commission to replace governance by a single
director. This structure, combined with budgetary oversight, will encourage innovative and dynamic
financial markets that provide safe and valuable consumer products and services.
In September, Richard Hunt, the president of the Consumer Bankers Association who leads a coalition to
convert the Bureau into a 5-member commission, told reporters that he believes the CFPB should focus
more on being a “respected” agency than one that’s popular with the public. “I’m not in the camp of how
popular an agency is.” Hunt also said, “We’d like to see the CFPB to get into the respected stage, where
both Republicans and Democrats respect the CFPB — [where] banks and consumers are together with
consumer groups respecting the CFPB. I just think it’s gotten off to a very rocky start.” Another media
outlet reported Hunt saying, "We need consumer protection, because if you don't have consumer
protection, you don't have the banking trust. It has nothing to do with Richard Cordray. It has to do with
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certainty and stability at the CFPB. Everybody's got blame. It's time to get cooler heads from both political
parties to look at the longevity of the CFPB."
H.R. 5266, legislation that would transition the governance structure of the Consumer Financial Protection
Bureau (CFPB) from a sole director to a five-person, bipartisan commission.
A Senate confirmed, bipartisan commission will provide a balanced and deliberative approach to
supervision, regulation, and enforcement by encouraging input from all stakeholders. The current single
director structure leads to regulatory uncertainty and instability as we have witnessed in the recent
transition in CFPB leadership from the Obama Administration to the Trump Administration. This
uncertainty and instability is not only borne by financial institutions providing significant lending services
that grow our economy, but such uncertainty negatively impacts America’s consumers, small businesses,
and our local economies. Subjecting vital consumer financial protections to dramatic political shifts with
each changing presidential administration, makes it difficult for lenders and small businesses to plan for
the future.
The American people recognize the benefit of having certainty and stability from a bipartisan commission
at the CFPB. A Morning Consult poll shows that by a margin of three to one, registered voters in eight
battleground states support a bipartisan commission over a sole director, with only 14 percent of those
polled stating they prefer to keep the Bureau’s current leadership structure. Moreover, it is the traditional
structure for a financial services regulator as this leadership model provides some moderation and
stability regardless of who is in the White House.
Members from both parties have long supported legislation to replace the single director model with a
commission. In fact, bipartisan legislation establishing a CFPB commission has passed the House Financial
Services Committee six times and passed the House of Representatives four times, with Democrats and
Republicans voting in favor. Last Congress, the House Financial Services Committee passed for the first
time on a bipartisan basis, legislation that would establish a bipartisan, five-member commission at the
CFPB. Moreover, when Dodd-Frank passed the House in 2009, under the leadership of then-House
Financial Services Committee Chairman Barney Frank (D-MA), it included a provision that would establish
a five-member commission at the Bureau.
Advisory Opinions
In February 2014, ALTA adopted a Policy Statement on the Consumer Financial Protection Bureau, “The
American Land Title Association supports providing the Consumer Financial Protection Bureau with
authority to issue advisory opinions.” In October 2014, ALTA staff reported to the board that the “Bureau
Advisory Opinion Act” authored by Rep. Bill Posey (R-FL) has been updated significantly since the House
Financial Services Committee approved the bill on a party-line vote in June 2014. Although the bill does
not yet enjoy bipartisan support, the U.S. Chamber of Commerce has led an informal coalition in order to
facilitate conversations between Rep. Posey and Rep. Denny Heck (D-WA), who has been actively
negotiating to improve the language of the bill and is communicating regularly with CFPB staff on
addressing the concerns of the Bureau. Rep. Posey’s staff is re-engaged on this legislation and working
towards bipartisan introduction. We will report more progress soon.
Small Business Advisory Boards
ALTA is also re-engaging with Reps. Robert Pittenger (R-NC) and Denny Heck (D-WA) who
sponsored the “Bureau of Consumer Financial Protection Small Business Advisory Board Act,” in previous
Congresses to create a permanent small business advisory board at CFPB. In previous years, the bill’s
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authors attracted 37 bipartisan cosponsors and unanimously approved the bill out of committee. We will
report more progress soon.
Regulating Insurance
H.R. 3746 clarifies CFPB’s ability to regulate insurance
Introduced by U.S. Reps. Sean Duffy (R-Wis.) and Gwen Moore (D-Wis.)
Additionally, ALTA joined seven other insurance trade groups urging support for a bipartisan bill that
would clarify and reinforce the Consumer Financial Protection Bureau’s ability to regulate the insurance
industry.
In a letter to the U.S. House Financial Services Committee, the groups wrote that Title X of the Dodd-Frank
Wall Street Reform and Consumer Protection Act explicitly exempted the business of insurance from the
purview of the CFPB except to the extent the “enumerated consumer laws.
Essentially, Dodd-Frank reiterated that the regulation of insurance had been delegated to the states under
the McCarran-Ferguson Act. Unfortunately, the Bureau has demonstrated its willingness to ‘tip toe’ into
insurance regulation and explore the extent of its powers in an open-ended and sometimes confusing
manner.
The bureau should only exercise regulatory jurisdiction over the business of insurance where it has clear
authority from Congress and that deference should be given to state insurance regulators when it comes
to the business of insurance. When considering regulatory reform at the bureau, avoiding the kind of
duplication which would be created in regulating insurance must be at the top of the priority list.
GSE reform
Congress has yet to enact comprehensive legislation to restructure our nation’s housing finance system
Fannie Mae and Freddie Mac were put into conservatorship in September 2008 and received a taxpayer
bailout of $187 billion.
Congress has yet to enact comprehensive legislation to restructure our nation’s housing finance system
to prevent future taxpayer-funded bailouts and establish a sustainable market for housing credit. In the
absence of legislative reform, the Federal Housing Finance Agency (FHFA) has taken steps to lay a
foundation for reform, including expanding risk-sharing activities between the Government Sponsored
Enterprises (GSEs) and private investors, and developing a common securitization platform.
Impact to the Industry
ALTA continues to work with Congress as it considers reform to the nation’s housing finance system.
Homeownership: (1) helps families build connections to their communities, (2) provides retirement
security, (3) funds post-secondary education and (4) supplies capital for entrepreneurs to start new
businesses. These benefits are only possible because Americans have access to an affordable and efficient
mortgage finance system.
The title insurance and real estate settlement industry benefits from uniformity and standardization
provided by Fannie Mae and Freddie Mac. This national standard-setting and uniformity, paired with state
law governance of the transfer of interests in real property, must be maintained in a future housing
finance system.
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Related to title insurance & real estate settlement, housing finance reform should encompass:
title insurance requirement
preserve the 30-year-fixed-rate pre-payable mortgage
allow small businesses to compete in the mortgage market
equal access to credit in urban, suburban and rural communities
Shareholders, conservator, multiple guarantors or single guarantor
On September 14, three items of note occurred on GSE reform. First, six Democratic senators sent letters
requesting Treasury Secretary Steven Mnuchin and Federal Housing Finance Agency (FHFA) Director Mel
Watt to allow Fannie and Freddie to rebuild capital. Second, the Republican National Committee switched
its policy saying GSE shareholder claims should be handled “in a manner that honors and respects the rule
of law governing the rights of corporate stockowners.” Third, Secretary Mnuchin said at a Politico
conference that GSE reform is on a 2018 timeline.
Conservator initiatives
Credit Risk Transfer – debt issuances, insurance/reinsurance transactions, senior-subordinate
securitizations, and a variety of lender collateralized recourse transactions. As outlined in the annual
Scorecard, the Enterprises continue to innovate and experiment with different structures and the scope
of credit risk transfer as part of their efforts to reduce even more risk, where economically sensible.
Credit Scores – As part of FHFA's 2015 and 2016 Scorecards for Fannie Mae, Freddie Mac, and Common
Securitization Solutions, each Enterprise undertook an assessment of the potential impact of updating the
Enterprise credit score requirement from Classic FICO to another score(s). The assessment was limited to
third party credit score models available at all three national consumer reporting agencies, also known as
credit bureaus or credit reporting agencies (CRAs).The assessment was also limited to mortgage loan
applications received from lenders and mortgage loans acquired by the Enterprises. The credit score
models independently analyzed by the Enterprises were – Classic FICO, FICO 9, and VantageScore 3.0.
Language Access – FHFA, Fannie Mae, and Freddie Mac's efforts to promote access to credit for borrowers
with Limited English Proficiency (LEP) throughout the mortgage life cycle process. The Federal Housing
Finance Agency’s (FHFA) 2017 Scorecard for Fannie Mae, Freddie Mac, and Common Securitization
Solutions requires the Enterprises to identify major obstacles for borrowers with limited English
proficiency (LEP) in accessing mortgage credit, analyze potential solutions, and develop a multi-year plan
appropriate for the Enterprises to support improved access. As part of the “Language Access Project” in
May 2017, FHFA requested public input on issues faced by qualified LEP borrowers throughout the
mortgage life cycle, including mortgage lending and servicing, to better understand the experiences of
these borrowers and the mortgage industry participants who serve them. In addition, the project
objectives support the overall goal of improving the ability of mortgage-ready borrowers to understand
and participate in all facets of the mortgage life cycle, including marketing, origination, servicing, and loss
mitigation. On October 20, 2017, FHFA announced that a borrower language preference question will be
included on the redesigned Uniform Residential Loan Application (URLA). FHFA is making the text of the
preferred language question available to the public. Fannie Mae and Freddie Mac (the Enterprises) will
publish the redesigned URLA later this year.
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FHFA is also working to develop a separate disclosure translated into several languages that informs
borrowers about the nature of available language resources. The disclosure will be for optional lender
use. FHFA will release additional details about this separate disclosure at a later date.
Representation and Warranty Framework – Representations and Warranties are a lender’s assurance that
a mortgage loan sold to Fannie Mae or Freddie Mac (the Enterprises) complies with the standards outlined
in the Enterprise’s selling and servicing guides, including underwriting and documentation. When
mortgages don’t comply, the Enterprises may require remedies, including issuing a repurchase request.
FHFA and the Enterprises have engaged in a multi-year effort since 2012, to improve the Representation
and Warranty Framework (Framework). Prior to this effort, the Enterprises had significant discretion to
determine whether or not a loan had underwriting defects and what constituted an appropriate remedy
for a defective loan. This generated uncertainty for lenders and can contribute to increased credit
overlays that affect lending costs and may reduce access to credit. The objective of the Framework has
been to enhance transparency and certainty for lenders by clarifying when a mortgage loan may be
subject to repurchase.
Single Security Initiative and Common Securitization Platform – development of and planned issuance by
Fannie Mae and Freddie Mac of a common, single mortgage-backed security to be known as the Uniform
Mortgage-Backed Security and about the a new securitization infrastructure that will support their singlefamily mortgage securitization activities. To achieve this goal, Common Securitization Solutions (CSS), a
joint venture owned by the Enterprises, is developing a Common Securitization Platform (CSP) under
FHFA's direction and guidance. CSS acts as each Enterprise's agent to facilitate issuance of single-family
mortgage securities, release related at-issuance and ongoing disclosures, and administer the securities
post-issuance. In addition, CSS is creating the operational capabilities necessary to run the CSP. The CSP
will support the Enterprises' single-family mortgage securitization activities, including the issuance by
both Enterprises of a common single mortgage-backed security to be known as the Uniform MortgageBacked Security (UMBS). The issuance of UMBS should improve the overall liquidity of the Enterprises'
securities and help ensure liquidity of the nation's housing finance markets.
Multiple guarantors
MBA’s White Paper outlines the key principles and guardrails that should guide the reform effort and
provides a detailed picture of a new secondary-market end state. It also attempts to shed light on two
critical areas that have tested past reform efforts - the appropriate transition to the post-GSE system and
the role of the secondary market in advancing an affordable housing strategy. GSE reform holds the
potential to help stabilize the housing market for decades to come.
MBA believes that the mortgage market and consumers benefit from a larger and diverse base of lenders.
Smaller lenders, in particular, play a key role in strengthening the system for consumers by focusing on
niche markets and leveraging unique knowledge of local consumer needs.
Over the last five years, small lenders have secured a number of important wins in their fight to gain equal
access to the secondary mortgage market. Only through Congressional reform can we lock in positive
gains including:
Leveling guarantee fees
Preventing special deals for specific lenders
Creating a single security
Recapitalization of the GSEs, without reform, puts all these gains at risk.
Key Principles
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Preserve what works: 30-year fixed rate single-family mortgage, TBA market, and long-term multifamily
financing options
Minimize transition risks to avoid market disruptions
Leverage competition and existing infrastructure
Ensure liquidity through all economic cycles
Explicit guarantee of eligible single-family and multifamily MBS only
Increased levels of private first loss capital ahead of government
Strong capital supervision and regulation of activities
Promote competitive primary market for lenders of all sizes/models
Guardrails
New system must work within certain guardrails and protections intended to address risks to taxpayers,
consumers and stability of the housing finance system:
Structural requirements to govern the framework for the new system
Prudential standards that protect taxpayers
Market conduct regulations that maintain transparency and ensure a level playing field for market
participants

Transition: From Status Quo to End State
At outset: Congress enacts legislation that specifies end state and outlines transition process.
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Phase 1: Preparation planning, regulations, creation of Mortgage Insurance Fund, Common Securitization
Platform transition, Single MBS for Single Family, formation of new entity structures, technology
readiness, acceptance of new entrant applications.
Phase 2: Implementation transfer of GSE assets; regulatory chartering of Guarantors; wind down of GSEs;
start-up and operation of SF and MF Guarantors, including issuance of MBS backed by MIF; build-up of
Guarantors' capital base; action on new entrant applications.
Phase 3: Divestiture: Government sale of its interests in the Guarantors to private investors, and
continued regulation and operation of Guarantors under new framework.
Single Guarantor
December 6, 2017 - House Financial Services Committee Chairman Jeb Hensarling (R-TX) outlined reforms
to fix America’s broken housing finance system. During a speech at a conference on the future of the U.S.
housing market, Chairman Hensarling said he would work on a bipartisan basis to come up with a reform
package provided it included certain key principles. He also pointed to a proposal authored by Ed
DeMarco, the former acting director of the Federal Housing Finance Agency, and Michael Bright, currently
the executive vice president at Ginnie Mae, as a way to move housing finance reform forward.
Among the principles Chairman Hensarling outlined for any sustainable housing finance reform plan, are:
Fannie Mae and Freddie Mac must be wound down and their charters repealed;
Securitizers need strong bank-like capital and community financial institutions must be able to compete
on a level playing field;
Any new government affordable housing program needs to at least be on budget, results based, and target
actual homebuyers for the purpose of buying a home they can actually afford to keep;
The Federal Housing Administration must return to its traditional role of serving the first-time homebuyer
and low- and moderate-income individuals.
unequivocal need to reform our broken financing system now, not tomorrow, not next Congress, not next
crisis. Now.
Comprehensive housing finance reform remains the great financial services challenge of our time, an
elusive $14 trillion question in search of the political courage to answer it.
median household incomes climb to a peak of more than $58,000 in 2007, before cratering and not
regaining that lost value until last year.
indisputable that historic mortgage market volatility had real, pronounced, and extremely long-lasting
negative effects on our economy that far exceeded any temporary value it might have generated. The
unsustainable housing finance rollercoaster literally wiped out $16 trillion worth of household wealth in
the seven quarters from Q3-2007 through Q1-2009.
Flaws of the old system
The old Fannie Mae, Freddie Mac hybrid public-private chartered system was the basic Let’s Privatize All
the Profits and Socialize All the Losses government scheme. Its premise? To have two giant corporations
monopolize a market and perform four critical tasks all under one roof in the name of efficiency. The GSEs
set the underwriting standards, they aggregated all the loans, they performed the alchemy to turn loans
into MBS, and they guaranteed that MBS with money they didn’t have but kindly took from taxpayers
when the going got tough.
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hybrid GSE model is wrong, unfair, broken, irreparable. It cannot be saved, it cannot be salvaged, it must
not be resurrected, and needs to be scrapped.
Here are some basic principles to guide any successful and cooperative effort. First, to be clear, Fannie
and Freddie must be wound down and their charters repealed. I fear any plan to recap and release may
very well constitute déjà vu all over again. I do not believe that you can have a competitive and innovative
housing finance market otherwise. The barriers to entry would be too formidable. Unacceptable risk will
yet again reside in only two places.
Also, to further protect taxpayers, securitizers will need strong bank-like capital. Barriers to entry will
have to be removed and community financial institutions must be able to compete on a level playing field.
allow only prime mortgages underwritten to historically prudent standards to be allowed to be
securitized.
Finally, no sustainable housing finance system can exist without FHA reform as well as GSE reform. FHA
must return to its traditional role of serving the first-time homebuyer and low- and moderate-income
individuals.
more logical, smaller and safer government guarantee than the one we have today. One, any new
government guarantee must be limited to catastrophic losses within the system only. That means the
government needs to be in the last-loss position, with multiple layers of private capital, as diversified as
possible, stacked up before it.
Number two, any new government guarantee should consolidate existing structures and avoid a
duplication of efforts.
Right now, it simply makes no rational sense to have a government-backed Fannie Mae guarantee
competing against a government-backed Freddie Mac guarantee, and both competing against a
government-provided Ginnie Mae guarantee.
Third, any new government guarantee would need to be transparent both in its attachment and its pricing,
and the guarantee itself should only be applied to well-defined, qualified obligations and not to the
offering entities themselves. Lastly, any new government guarantee must be limited in its applicability to
qualified transactions only, and not hardwired into the system on all transactions.
In a mortgage market as diverse as ours, we should neither be adding to taxpayer risk to insure loans that
fail to meet historically prudent underwriting standards for success, nor should we restrict lenders only to
one set of rules when they are willing to use their own money to back up their promises.
Such guardrails on a new guarantee would be a vast improvement over the murky rules of our housing
finance system today.
Besides ensuring that the federal taxpayer is only placed in the catastrophic loss position, other key
principles must be part of a new and reformed housing finance system. As the taxpayer is placed in the
catastrophic loss position, the pricing of this guarantee must be market based.
The best path forward
Given all those considerations and the feedback we have received throughout this year, I have been
particularly encouraged by one proposal that seems to accomplish many of the goals I have outlined here
today. That proposal is the one offered up last year by former FHFA Acting Director Ed DeMarco and
current Ginnie Mae Acting President Michael Bright.
At its core, the DeMarco-Bright proposal would provide a new explicit government guarantee for
mortgages by revising the Ginnie Mae charter to authorize it to accept mortgages with non-government
credit enhancements from the private sector.
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Under their proposal, the existing framework and certainty of the Ginnie Mae full faith and credit of the
federal government guarantee would be harnessed to begin accepting privately-insured mortgages and
entice private guarantors to deploy their resources and knowledge to manage risk before taxpayers are
asked to pick up the tab.
Coupled with the basic tenants of the PATH Act, the DeMarco-Bright proposal creates another pathway
under a better system to increase choice, help diversify risk, and promote stability within the marketplace.
For those who want loans with explicit government guarantees, those products would be there. For those
who want to privately finance or hold on their books the risk of their own loans, that choice would be
available. And for those who wish to innovate and reach out to new markets on their own terms, those
opportunities would be there as well.
DeMarco-Bright proposal provides a credible, implementable, battle-tested way to create a new, limited
government guarantee in a post-GSE housing finance system, and one that deserves to be fully explored
by Congress as part of any comprehensive housing finance reform effort.
America deserves a sustainable housing finance system, and deserves one now.
Data Security Regulation
Protect your clients
Someone could steal your money. They will try to trick you. I will always call (this phone number) before
I wire any money.
Statement that consumers write down to raise their awareness about wire fraud and empower them to
protect themselves
Codename
Protect your firm
Accept that a breach/fraud will happen
Conduct a risk assessment
Take reasonable preventive measures
Provide training and tips to all staff on an ongoing basis
Develop and practice your response plan
Stay abreast of the latest trends
SUBMIT ALL PHISHING EMAILS AND FRAUD ATTEMPTS TO THE FBI @ www.ic3.gov
How much of a problem?
According to the FBI, fraudsters stole $5.3 billion through wire fraud schemes from October 2013 through
December 2016. This is growing exponentially.
The number of wire fraud scams reported by title companies to the Internet Crime Complaint Center (IC3)
spiked 480 percent in 2016, according to a warning issued by the FBI.
Recent examples:
Maryland, August 2017: The FBI says fraudsters used fake emails steal the proceeds of the sale of a
couple’s home. Amount lost: $411,548
New York, June 2017: A judge trying to sell her apartment received an email she thought was from her
real estate lawyer telling her to wire money to an account. Amount lost: $1 million
Washington, D.C., May 2017: Homebuyers lost $1.57 million
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Colorado, March 2017: A couple, who lost their life savings while trying to buy their dream retirement
home, has filed suit alleging that none of the companies involved in the transaction did enough to protect
sensitive financial information.
Amount lost: $272,000
Minneapolis, September 2016: A retired couple hoping to buy a townhouse to be closer to their
grandchildren responded to a fake email and sent $205,000 to a fraudulent account. Amount lost:
$205,000
Phishing
According to a cyber security study conducted by IBM, 95 percent of information security incidents involve
human error. Important to develop policies and procedures and train staff.
Criminals begin the wire fraud process way before the attempted theft occurs.
Most often, they begin with a common social engineering technique called phishing.
This can take the form of email messages, website forms or phone calls to fraudulently obtain private
information.
Through seemingly innocuous communication, criminals trick users into inputting their information or
clicking a link that allows hackers to steal login and password information.
Phishing emails might appear to come from a legitimate business or recognized user.
Spear phishing is a more targeted email attack sent to a select number of users, while a whaling attack,
also known as Business Email Compromise (BEC), is a more targeted variation of spear phishing aimed at
high-profile executives or personnel who manage wire transfers.
State breach laws
NCSL comparison of state data breach laws - http://www.ncsl.org/research/telecommunications-andinformation-technology/data-security-laws.aspx
Steptoe and Johnson comparison https://www.steptoe.com/assets/htmldocuments/SteptoeDataBreachNotificationChart.pdf
CRS report Data Security and Breach Notification Legislation: Selected Legal Issues https://fas.org/sgp/crs/misc/R44326.pdf
Ponemon Institute 2017 Cost of Data Breach Study – attached
Benefits of a single comprehensive framework and enforcement standards for all industries
We have many overlapping federal and state laws and regulations that often contradict one
another, creating a serious challenge for companies operating at a national level to negotiate the
requirements within each state.
48 states have breach notification statutes on the books but each contain different
provisions.
Outliers - Alabama, New Mexico and South Dakota
NAIC model act
For example, many states have personalized definitions of what constitutes PII,
or Personally Identifying Information.
All states include such things as name, Social Security number, driver’s license,
and credit card information, but definitions vary wildly beyond these items. Some
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add biometric data, such an individual’s fingerprint or retinal scan, and others
include employee identification numbers, health insurance numbers, or medical
information.
Other points of difference between state laws - which events would trigger
notification of a breach, which other parties should be notified, how data must
be disposed and whether consumers have the right to sue.
Federal laws like GLBA and HIPAA cover only select industry
GLBA – financial services (including title industry)
HIPAA – Health care
There are also general consumer protection laws that can apply
The FTC Act gives the Federal Trade Commission authority to prosecute
businesses for “unfair or deceptive acts or practices.” The idea is that not properly
protecting citizen’s data is unfair and/or deceptive when due to a company’s
negligence.
FTC v. Wyndham Worldwide Corp – Wyndham provided system to
manage reservations (including PII) to franchises that was hacked three
times in two years exposing 619,000 guests PII. FTC found their failure to
address the system vulnerabilities in a timely manner was an unfair act.
Each state’s own consumer protection statutes, with the most important
difference being that most states provide a private right of action and fewer
limitations for filing suit than FTC standards. Additionally, states have common
law causes of action for negligence and breach of contract that are used for claims
relating to data privacy.
There are also private industry standards
PCI – payment cards
ALTA Best Practices
General Data Protection Regulation (GDPR) - EU privacy law
Passed in 2016 by the EU – requires all EU states to pass similar laws
to require businesses to protect the personal data and privacy of EU
citizens for transactions that occur within EU member states.
The GDPR also regulates the exportation of personal data outside the EU.
GDPR has expanded view on personal identification information
Basic identity information such as name, address and ID numbers
Web data such as location, IP address, cookie data and RFID tags
Health and genetic data
Biometric data
Racial or ethnic data
Political opinions
Sexual orientation
Like with GLBA and most state laws GDPR requires companies to provide a
“reasonable” level of protection for personal data, for example, but does not
define what constitutes “reasonable.” This gives the GDPR governing body a lot
of leeway when it comes to assessing fines for data breaches and noncompliance.
The cost of complying with the patchwork of laws across the states is an unfair burden on their
costs of operation.
Vendors and third party service providers
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Companies must require there providers to comply with the laws they must
comply with
The best and most secure providers may not be willing to agree to abide by these
laws
Think about a small title agency trying to dictate terms to Google or
Amazon Web Services
If a third party was involved in the data breach, the cost of data breach increased
by as much as $17 per compromised record
The faster a breach is discovered the cheaper the cost to address
According the Ponemon Institute and IBM in 2017, average time to detect and identify a data
breach was 191 days (down from 201). The average days to contain the data breach was 66 days
(down from 70).
The US has the highest notification costs in the developed world ($0.69 million)
These costs include help desk activities, communications, special investigative activities
and forensics, remediation, legal expenditures, product discounts, identity protection
services and regulatory interventions.
Ponemon found that rushing to notify potential victims before fully understanding the
breach and its impact only increases the costs with no additional consumer benefit.

More records stolen = more cost - The average total cost ranged from $1.9 million for
incidents with less than 10,000 compromised records to $6.3 million for incidents with
more than 50,000 compromised records.
the cost of lost business was highest for U.S. organizations ($4.13 million)
Sources of breaches
47% malicious actors – Costs about $30 more per record to fix then error and glitch
28% human error
25% system glitch
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The average cost of data breach decreased 10 percent and the per capita cost decreased 2.9 percent.
However, the average size of a data breach (number of records lost or stolen) increased 1.8 percent
The average per capita cost of data breach was $225 in the United States
The impact of security procedures and other factors on the cost of a breach (negative numbers
equal a higher cost)

Concerns about Preemption because state laws are stricter than a federal law
The ways in which they are stricter don’t tend to decrease breaches or the costs to consumers
and business of fixing.
Biggest differences are around timing of notification and what constitutes PII. Ponemon
data shows rush notification increases costs without additional benefit to consumers.
http://beta.latimes.com/business/la-fi-lazarus-20150421-column.html
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Potential legislation
Data security impacts every sector of the economy. All sectors should employ sound data security and
alert consumers when a breach may result in identity theft or other financial harm.
We take the stewardship and protection of customers’ personal information very seriously. That is why
we support federal legislation to protect personal information and, in the event of a data breach that
could result in identity theft or other financial harm, ensure consumers are notified in a timely manner.
Congress should enact legislation encompassing the following elements:
- A flexible, scalable standard for data protection that factors in (1) the size and complexity of an
organization, (2) the cost of available tools to secure data, and (3) the sensitivity of the personal
information an organization holds, as well as guarantees that small organizations are not burdened by
excessive requirements.
- A notification regime requiring timely notice to impacted consumers, law enforcement, and applicable
regulators when there is a reasonable risk that a breach of unencrypted personal information exposes
consumers to identity theft or other financial harm.
- Consistent, exclusive enforcement of the new national standard by the Federal Trade Commission (FTC)
and state Attorneys General, other than for entities subject to state insurance regulation or who comply
with the Gramm-Leach-Bliley Act or the Health Insurance Portability and Accountability Act of
1996/HITECH Act. For entities under its jurisdiction, the FTC should have the authority to impose penalties
for violations of the new law.
- Clear preemption of the existing patchwork of often conflicting and contradictory state laws.
ALTA believes the committee should focus on the following elements:
• Any federal law should provide a single comprehensive framework and enforcement standards for all
industries. Title insurance and real estate settlement service companies must comply with Gramm Leach
Bliley, the 48 different state notification laws and 10 different state insurance regulators with their own
requirements. A single standard that is consistently enforced by regulators would bring much needed
clarity and simplicity to businesses.
• Any federal standard should be industry neutral. This would allow industries like ours to benefit from
the expertise and scale of others. For example, one of the safest ways for our members to secure customer
information would be to use commercial cloud computing storage. These companies have greater
expertise at securing data and investigating breaches than most Fortune 500 companies. However, this is
not an option for most title companies because technology companies’ security and notification standards
are different from those in the insurance industry. The result is an industry that must choose between
more effective security options and compliance with the law.
• Any standard must be flexible and scalable based on the size and complexity of the company, its
operations and the data it holds. This ensures that small businesses, like most of our member companies,
won’t face excessive burden.
Reps. Blaine Luetkemeyer (R-Mo.) and Carolyn Maloney (D-N.Y.) released a draft bill that would
establish federal standards for protecting data and responding to breaches. Attached is the bipartisan
bill called the Data Acquisition and Technology Accountability and Security Act. Businesses that would
be subject to the bill are those businesses that do not already follow the Gramm-Leach-Bliley Act.
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As drafted, the bill would “not apply to any person engaged in providing insurance.” However, this draft
legislation could change. And some believe that the insurance carve out was a placeholder and the
intent was to have the legislation apply to the insurance industry. By not subjecting insurance, the
drafters avoid harsh resistance from state insurance regulators.
In addition, the draft bill:
a. Sets consistent, scalable and flexible standards for what businesses must do to protect sensitive
personal data
b. Establishes steps that covered entities must take to notify regulators, law enforcement and
victims after a breach exposing records of 5,000 or more consumers
c. Entities (like ALTA members) that already protect data under the Gramm-Leach-Bliley Act would
be viewed as complying with the bill
d. Designates the Federal Trade Commission (FTC) as the regulatory and enforcement agency, and
FTC action in response to a breach would preempt state enforcement actions
e. Financial institutions would be exempt from actions brought by state attorneys general
Questions:
1. Does your firm designate an owner, officer, employee or employees to maintain safeguards?
2. Does your firm identify material internal and external risks to the security of confidentiality of
personal information?
3. Does your firm require third parties to maintain reasonable administrative, technical and
physical safeguards?
4. If your firm has a board of directors, does it report to the board or appropriate committee at
least annually, including the overall status of safeguards and compliance?
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Title Standards Introduction
The Preface to the Title Standards (Standards) states that “a title standard is a
statement officially approved by a bar association, which declares the answer to a
question or a solution for a problem involved in the process of title examination. It is
not a law, but gains its effect from voluntary compliance by attorneys.“ State Bar of
Georgia Title Standards Preface. In fact, not many courts in the State of Georgia have
cited the Title Standards although they are often cited in other states. However,
according to the Preface to the Title Standards, they do assist in resolving technical
objections that do not impair marketability or those that arise from a misunderstanding
of the operation of law. I believe most title practitioners would agree.
This history of the Standards as well as a list of contributors is laid out in the
Preface to the Standards. The initial 42 standards were created by Joseph L. Abraham
along with the Real Property and Titles Committees of the volunteer Georgia Bar
Association in 1963. That group relied heavily upon Simes and Taylor, Model Title
Standards (1960) which is a work resulting from a research project sponsored by the
University of Michigan Law School and the American Bar Association’s Section of Real
Property Probate and Trust Law. They were approved on November 1, 1963 by the
Board of Governors but not adopted by the State Bar of Georgia until 1965 after
recommendation from the Section of Real Property. Also in 1963, the nine title
companies doing business in Georgia approved and agreed to be governed by the Title
Standards that were adopted at that time. There have been revisions and updates since
that time, including a substantial revision in 1972, and today we have a 99 page
document with 41 Chapters.

1
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Over the past two years, the Title Standards Committee reviewed all of the
chapters of the Standards, checking statute and case references to ensure that all
references were up to date, including Pindar references. During that review, a number
of sections were identified as requiring updates. There were also several statutory
revisions in the past two years leading to revisions of several chapters. The Committee
can change members every year, but during my committee membership years, the
following members contributed to the revisions: Bill Berg, Tenise Cook, Michael Cotton,
Matt Fowler, Jeff Gaba, Cate Hoskins, Michael Obertone, Monica Vining, and with
assistance from Amanda Calloway, Bret Chaness and Chuck Waters.
In the following pages, you will find the redline versions and final versions for the
following Standards: 8.5 Power of Attorney, 15.8 and 15.9 Mechanic’s and
Materialmen’s Liens, 16.3 and 16.4 Judgments and Executions, 16.6 and 16.7 UCC’s, and
21 Bankruptcy. The Executive Committee voted to approve these changes earlier this
year, and the Real Property Law Section membership will have the opportunity to vote
on them on Saturday during our annual meeting.
In the coming year, the Title Standards Committee has plans to revise Chapter 26
Surveys to address recent changes to ALTA and State of Georgia survey requirements, as
well as add guidance for practitioners reviewing surveys. The committee also welcomes
any suggestions from the Section members regarding changes to current standards or
new standards they would like to see in place.
If you are not already familiar with the Standards and have not relied on them in
your practice, give them a read and keep a copy near your desk as a reference. As an
underwriter, I refer to them on a regular basis when making underwriting decisions and
I cite them regularly in articles and classes. Even if you are familiar with them, I find it
2
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helpful to glance at the Table of Contents occasionally because over time I forget about
some of Standards that I do not use often but are very helpful.

3
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8.5 Power of Attorney [redline]
If the execution of any document in the chain of title is made by an attorney-in-fact,
it is better practice that the title examiner be able to verify that: the power of attorney is
dated, properly executed, witnessed and recorded; empowers the attorney to execute the
document; refers to the real property as specifically as possible; and at the time the
attorney executed the document, the power of attorney had not been terminated of record
by the principal, nor was there any evidence of record that the principal was deceased or
mentally incompetent at that time, if the power of attorney provides that it terminates in
the event of mental incompetency. As of July 1, 1999, a A power of attorney is not
terminated. and it remains durable, if the principal becomes mentally incompetent, unless
the power of attorney provides to the contrary. The July 1, 2017 adoption of the Uniform
Power of Attorney Act continues the durability of a power of attorney unless the principal
states otherwise in the “Special Instructions” section of the new financial power of attorney
form. The original power of attorney should be recorded, or a copy of said, should be
recorded as an exhibit to the any conveyance document signed under power. If the
examiner is dissatisfied with any of these facts surrounding the power of attorney, then the
examiner should raise his/her objections to the client to permit the closing attorney to
resolve the matter.
Comment: See the Comment above to Standard 8.4.
Comment: Attestation
In order for a power of attorney to be entitled to recording, it should be attested in the
same manner as deeds. See Dodge v. American Freehold Land Mortg. Co. of London, 109
Ga. 394, 34 S.E. 672 (1899). As of July 1, 2015, to be entitled to be recorded, the power should
be attested by an officer as provided in O.C.G.A. 44-2-15, and attested by one other witness.
O.C.G.A. Section 44-5-30. See Section 4.5, infra.

4
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8.5 Power of Attorney [new]
If the execution of any document in the chain of title is made by an attorney-in-fact,
it is better practice that the title examiner be able to verify that: the power of attorney is
dated, properly executed, witnessed and recorded; empowers the attorney to execute the
document; refers to the real property as specifically as possible; and at the time the
attorney executed the document, the power of attorney had not been terminated of record
by the principal, nor was there any evidence of record that the principal was deceased or
mentally incompetent at that time, if the power of attorney provides that it terminates in
the event of mental incompetency. As of July 1, 1999, a power of attorney is not terminated
and it remains durable, if the principal becomes mentally incompetent, unless the power of
attorney provides to the contrary. The July 1, 2017 adoption of the Uniform Power of
Attorney Act continues the durability of a power of attorney unless the principal states
otherwise in the “Special Instructions” section of the new financial power of attorney form.
The original power of attorney should be recorded, or a copy of said, should be recorded as
an exhibit to the any conveyance document signed under power. If the examiner is
dissatisfied with any of these facts surrounding the power of attorney, then the examiner
should raise his/her objections to the client to permit the closing attorney to resolve the
matter.
Comment: See the Comment above to Standard 8.4.
Comment: Attestation
In order for a power of attorney to be entitled to recording, it should be attested in the
same manner as deeds. See Dodge v. American Freehold Land Mortg. Co. of London, 109
Ga. 394, 34 S.E. 672 (1899). As of July 1, 2015, to be entitled to be recorded, the power should
be attested by an officer as provided in O.C.G.A. 44-2-15, and attested by one other witness.
O.C.G.A. Section 44-5-30. See Section 4.5, infra.

5
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15.8 Satisfaction of a Mechanics’ and Materialmen’s Lien [redline]
Mechanics’ and materialmen’s liens may be satisfied of record as follows:
1.

By written order of the mechanic or materialman or its attorney upon the
original lien or by separate written cancellation directing that the instrument
be satisfied and that the Clerk enter it satisfied; or,

2.

By Quitclaim Deed from the mechanic or materialman to the current holder
of record title or the Grantee to whom title is being conveyed. Said Quitclaim
Deed should set forth the specific purpose of releasing the property described
therein from the specific lien.

3.

By recording a Notice of Contest of Lien in the superior court clerk’s office
using the format provided for in the code, along with proof of delivery upon
the lien claimant within seven days of filing. If the lien holder does not
commence a lien action within 60 days from the receipt of the notice and file a
notice of commencement of lien action within 30 days of the filing of the lien
action, the lien is automatically extinguished 90 days after the filing of the
Notice of Contest of Lien.

Comment: The third method for cancellation of a mechanics’ and materialmen’s lien is
based upon O.C.G.A. § 44-14-368 which became effective March 31, 2009. The format for the
Notice of Contest is provided for in the code and should be substantially followed. Prior to
relying on this method of cancellation the good through date of the county deed records should
be at least 90 days past the filing of the Notice of Contest of Lien.
3.

In instances where no notice of action was filed with the clerk of superior court
as required under O.C.G.A. Section 44-14-361.1 (a)(3) for the 14 months from
the time the claim becomes due, the owner of real estate against which the
claim has been filed may file with the clerk of superior court in the county
where the property is located a request that the lien be marked void of record.
This request must be accompanied by an affidavit from an attorney licensed
to practice law in Georgia who certifies that the attorney has searched the
superior court records in the county where the property is located and that the
records did not reflect that a notice of action has been filed. The affidavit must
also provide a statement that the superior court clerk’s office’s index is current
to a date more than 12 months from the date the lien claimant’s claim became
due.

Comment: The third method for cancellation of mechanics’ and materialmen’s lien is
based upon O.C.G.A. Section 44-14-367 which became effective July 1, 1998. This method of
cancellation requires that a copy of the owner’s request to cancel the lien be forwarded to the
lien claimant by registered or certified mail to the address specified in the original filing for
record of the claim of lien prior to filing the request. The lien claimant shall have 30 days from
the date of the filing of the request by the owner with the clerk of the superior court to object in
6
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writing to the request on a basis that such notice of action was timely filed. The lien claimant’s
objection must be sent to the owner by registered or certified mail at the time a lien claimant
files the objection with the clerk of the superior court. If a lien claimant so objects, the clerk
shall not mark the lien void and either party may seek relief from the superior court with a
declaratory judgment action. In the event no objection is filed by the lien claimant with the
clerk within 30 days after filing of the request, the clerk is directed upon subsequent request
from the owner of the real estate to release any bond filed and to mark the lien void of record
by writing or marking on said the lien following language: “This lien is void of record pursuant
to Code Section 44-4-367 of the Official Code of Georgia Annotated.” (This section was revised
effective August 18, 2005 to add Paragraph 3 and related Comment.)
15.9 Affidavits to Dissolve Mechanics’ and Materialmen’s Lien Rights [redline]
A mechanics’ and materialmen’s lien “shall be dissolved if the owner, purchaser from
the owner, or lender providing construction or purchase money or any other loan secured
by real estate shows that:
(A)

The lien has been waived in writing by the lien claimant; or

(B)

They or any of them have obtained the sworn written statement of the
contractor or person other than the owner at whose instance the labor,
services, or materials were furnished, or the owner when conveying title in a
bona fide sale or loan transaction, that the agreed price or reasonable value of
the labor, services, or materials have been paid or waived in writing by the lien
claimant; and

(C)

When the sworn statement was obtained or given as a part of a transaction:
(i)
(ii)
(iii)

Involving a conveyance of title in a bona fide sale;
Involving a loan in which the real estate is to secure repayment of the
loan; or
Where final disbursement of the contract price is made by the owner
to the contractor

there was not of record, at the time of the settlement of the transaction a valid
preliminary notice or claim of lien which had not been previously canceled,
dissolved, or expired.” (O.C.G.A., Section 44-14-361.2). This Code Section
provides that the term “Person other than the owner” shall not include a
subcontractor and that the term “Final Disbursement” of the contract price
“means payment of the agreed price between the owner and contractor for the
improvements made upon the real estate or the reasonable value of the labor,
services, and materials incorporated in the improvements upon the real estate
and includes payment of the balance of the contract price to an escrow agent.”
Comment: See Pindar and Pindar, Ga. Real Est. Law, Sections 26-99 116 and 168, and
28-72 63-64 (4th 7th ed.).
7
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15.8 Satisfaction of a Mechanics’ and Materialmen’s Lien [new]
Mechanics’ and materialmen’s liens may be satisfied of record as follows:
1.

By written order of the mechanic or materialman or its attorney upon the
original lien or by separate written cancellation directing that the instrument
be satisfied and that the Clerk enter it satisfied; or,

2.

By Quitclaim Deed from the mechanic or materialman to the current holder
of record title or the Grantee to whom title is being conveyed. Said Quitclaim
Deed should set forth the specific purpose of releasing the property described
therein from the specific lien.

3.

By recording a Notice of Contest of Lien in the superior court clerk’s office
using the format provided for in the code, along with proof of delivery upon
the lien claimant within seven days of filing. If the lien holder does not
commence a lien action within 60 days from the receipt of the notice and file a
notice of commencement of lien action within 30 days of the filing of the lien
action, the lien is automatically extinguished 90 days after the filing of the
Notice of Contest of Lien.

Comment: The third method for cancellation of a mechanics’ and materialmen’s lien is
based upon O.C.G.A. § 44-14-368 which became effective March 31, 2009. The format for the
Notice of Contest is provided for in the code and should be substantially followed. Prior to
relying on this method of cancellation the good through date of the county deed records should
be at least 90 days past the filing of the Notice of Contest of Lien.
15.9 Affidavits to Dissolve Mechanics’ and Materialmen’s Lien Rights [new]
A mechanics’ and materialmen’s lien “shall be dissolved if the owner, purchaser from
the owner, or lender providing construction or purchase money or any other loan secured
by real estate shows that:
(A)

The lien has been waived in writing by the lien claimant; or

(B)

They or any of them have obtained the sworn written statement of the
contractor or person other than the owner at whose instance the labor,
services, or materials were furnished, or the owner when conveying title in a
bona fide sale or loan transaction, that the agreed price or reasonable value of
the labor, services, or materials have been paid or waived in writing by the lien
claimant; and

(C)

When the sworn statement was obtained or given as a part of a transaction:
(i)

Involving a conveyance of title in a bona fide sale;
8
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(ii)
(iii)

Involving a loan in which the real estate is to secure repayment of the
loan; or
Where final disbursement of the contract price is made by the owner
to the contractor

there was not of record, at the time of the settlement of the transaction a valid
preliminary notice or claim of lien which had not been previously canceled,
dissolved, or expired.” (O.C.G.A., Section 44-14-361.2). This Code Section
provides that the term “Person other than the owner” shall not include a
subcontractor and that the term “Final Disbursement” of the contract price
“means payment of the agreed price between the owner and contractor for the
improvements made upon the real estate or the reasonable value of the labor,
services, and materials incorporated in the improvements upon the real estate
and includes payment of the balance of the contract price to an escrow agent.”
Comment: See Pindar and Pindar, Ga. Real Est. Law, Sections 26-116 and 168, and 2863-64 (7th ed.).
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16.3 Judgments and Executions [redline]
Judgments, decrees, orders and writs of fieri facias issued pursuant to any judgment,
decree or order do not become a lien upon the title to real property until said judgment,
decree or writ of fieri facias is entered in proper indices in the applicable records in the Office
of the clerk of the Superior Court of the county in which the real property is located.
However, this section does not apply if the parties have actual notice of the existence of a
judgment, decree or order or a fi fa issued on same.
A State tax execution does not become a lien upon the title to real property of the
taxpayer until said execution is filed with the clerk of the county where the real property is
located. State tax executions filed with the county clerk by electronic transmission to the
Georgia Superior Court Clerks’ Cooperative Authority (“GSCCCA”) are deemed filed and
perfected upon receipt by the GSCCCA as evidenced by inclusion in the pending lien
database maintained by the GSCCCA. O.C.G.A. 48-3-42(e).
Comment: O.C.G.A. Section 9-12-86(b). “The purpose of the statute is to protect third
persons acting in good faith and without notice by requiring that any judgment, decree or order
must be recorded before it will in any way affect or become a lien on title to real property...The
period between the taking of the judgment and its recording is merely a period of dormancy.
When the judgment is recorded as provided for in the Code, the dormancy ends and the
judgment becomes effective as a lien on real estate. We hold that for priority purposes, the
judgment then relates back to the date of its rendition and shall be considered of equal date with
other perfected liens arising from judgments on verdicts rendered at the same term of court.”
National Bank of Georgia v. Morris-Weathers Co., 248 Ga. 798, 800, 286 S.E.2d 17 (1982).
16.4 Dormancy of Judgments [redline]
Judgments (except Federal liens in certain situations) become dormant after seven
years from their being indexed in the General Execution Docket. In the absence of an entry
upon the judgment showing levy or nulla bona and re-recording of same in the General
Execution Docket, the judgment is not effective for an additional seven year period. Thus,
judgments which were entered seven years prior to the date of examination and which have
not been re-filed and re-indexed in the General Execution Docket do not affect marketability
of title (O.C.G.A. Section 9-12-60). The same rule applies for State, County and City tax
executions (O.C.G.A. Section 48-3-21).
State tax executions or writs of fieri facias issued by the Georgia Department of
Revenue and filed or recorded prior to January 1, 2018 are invalid and do not affect
marketability of title unless filed as a renewed state tax execution with the Office of the clerk
of Superior Court on or after January 1, 2018 and by February 20, 2018. For priority
purposes, a filed renewed state tax execution shall retain its original date of filing as reflected
on the filed execution document (O.C.G.A. 48-3-42 (b)). State tax executions or writs of fieri
facias filed or renewed after January 1, 2018 expire ten years from the date of filing and
cannot be renewed by nulla bona or otherwise. (O.C.G.A. 48-3-42 (g)).
10
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16.3 Judgments and Executions [new]
Judgments, decrees, orders and writs of fieri facias issued pursuant to any judgment,
decree or order do not become a lien upon the title to real property until said judgment,
decree or writ of fieri facias is entered in proper indices in the applicable records in the Office
of the clerk of the Superior Court of the county in which the real property is located.
However, this section does not apply if the parties have actual notice of the existence of a
judgment, decree or order or a fi fa issued on same.
A State tax execution does not become a lien upon the title to real property of the
taxpayer until said execution is filed with the clerk of the county where the real property is
located. State tax executions filed with the county clerk by electronic transmission to the
Georgia Superior Court Clerks’ Cooperative Authority (“GSCCCA”) are deemed filed and
perfected upon receipt by the GSCCCA as evidenced by inclusion in the pending lien
database maintained by the GSCCCA. O.C.G.A. 48-3-42(e).
Comment: O.C.G.A. Section 9-12-86(b). “The purpose of the statute is to protect third
persons acting in good faith and without notice by requiring that any judgment, decree or order
must be recorded before it will in any way affect or become a lien on title to real property...The
period between the taking of the judgment and its recording is merely a period of dormancy.
When the judgment is recorded as provided for in the Code, the dormancy ends and the
judgment becomes effective as a lien on real estate. We hold that for priority purposes, the
judgment then relates back to the date of its rendition and shall be considered of equal date with
other perfected liens arising from judgments on verdicts rendered at the same term of court.”
National Bank of Georgia v. Morris-Weathers Co., 248 Ga. 798, 800, 286 S.E.2d 17 (1982).
16.4 Dormancy of Judgments [new]
Judgments (except Federal liens in certain situations) become dormant after seven
years from their being indexed in the General Execution Docket. In the absence of an entry
upon the judgment showing levy or nulla bona and re-recording of same in the General
Execution Docket, the judgment is not effective for an additional seven year period. Thus,
judgments which were entered seven years prior to the date of examination and which have
not been re-filed and re-indexed in the General Execution Docket do not affect marketability
of title (O.C.G.A. Section 9-12-60). The same rule applies for County and City tax executions
(O.C.G.A. Section 48-3-21).
State tax executions or writs of fieri facias issued by the Georgia Department of
Revenue and filed or recorded prior to January 1, 2018 are invalid and do not affect
marketability of title unless filed as a renewed state tax execution with the Office of the clerk
of Superior Court on or after January 1, 2018 and by February 20, 2018. For priority
purposes, a filed renewed state tax execution shall retain its original date of filing as reflected
on the filed execution document (O.C.G.A. 48-3-42 (b)). State tax executions or writs of fieri
facias filed or renewed after January 1, 2018 expire ten years from the date of filing and
cannot be renewed by nulla bona or otherwise. (O.C.G.A. 48-3-42 (g)).
11
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16.6 Liens Arising from the Uniform Commercial Code [redline]
Marketability of title is adversely affected by any or all of (1) any UCC financing
statement filed prior to 1995in the real estate records affecting the subject property which
purports to cover fixtures, crops, minerals or any other real estate related collateral, (a
“Fixture Filing”), (2) any deed to secure debt or mortgage filed as a fixture filing, and/ on or
after July 1, 2013 (a “Security Deed Filing”), or (3) any UCC financing statement filed on or
after January 1, 1995, if a UCC-2 Real Estate Related Notice Filing (as hereinafter
defined)Fixture Filing has been filed in the real estate records affecting the subject property.
Marketability of title continues to be affected until the statement and any notice filing made
in connection therewith(A) Fixture Filing, or (B) Security Deed Filing have been terminated
or cancelled or the subject property has been released from the lien of the statement and any
notice filing.security deed or mortgage. A Fixture Filing of record for more than five (5) years
will affect marketability only if a continuation statement has been filed of record in accordance
with O.C.G.A. Section 11-9-515. In order to discover any UCC financing statements or deeds
to secure debt filed as fixture filings which, Fixture Filings, or Security Deed Filings that may
affect title, the examiner currently must search (i) the indexes in which pre-1995 UCC
statements would have been filed, (ii) the new central indexing system (as described below)
and (iii) the real estate records. Any UCC financing statements filed in the real estate records,
deeds to secure debt or mortgages filed as fixture filings and/or notice filingsSecurity Deed
Filings, or Fixture Filings which purport to affect the real estate must be reported to the client
as an exception to title to enable the closing attorney to have both any or all of the financing
statement and, Security Deed Filing, or the notice filingFixture Filing, terminated of record.
The examiner is not required to examine title to personal property unless specifically directed
to do so by the client.
Comment:
See generally O.C.G.A. Sections 11-9-401 through Section 11-9-409. The new Uniform
Commercial Code (“UCC”) Central Indexing and Local Filing System for Georgia, which became
effective on January 1, 1995, createsd a new “file anywhere” system for UCC financing
statements and a new Georgia Superior Court Clerks Cooperative Authority (the “Authority”) to
administer and regulate the new system (O.C.G.A. Section 11-9-407). The local indexing system,
which was in use in Georgia until the new law became effective on January 1, 1995, will
continue for UCC filings filed prior to January 1, 1995. Thus, until allAll pre-January 1, 1995
financing statements have been continued either in the central indexing system, have lapsed, or
been terminated, examiners will have to search both systems. It is difficult to state at what point
the dual indexing system will terminate, since it will exist until all pre. Pre-January 1, 1995 real
estate deeds to secure debt filed as fixture filings are released or satisfied of record or until their
effectiveness otherwise terminates as to the real estate.
In order to preserve this new “file anywhere” system for financing statements, yet still
maintain the integrity of the real estate records such that a secured party may obtain priority
over conflicting interest of other encumbrances or owners of real estate, a notice filing isAfter
January 1, 1995 and prior to July 1, 2013, a “notice filing” was required to be made in connection
with security interests in related real estate collateral [i.e. fixture filings and financing statements
covering crops, minerals or the like, including oil and gas and accounts resulting from the sale of
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minerals and the like (including oil and gas) at the wellhead or minehead (hereinafter referred to
as “UCC Related Real Estate”; said notice filing being herein referred to as either a “UCC-2
Real Estate Related Notice Filing” or a “notice filing”)]. In”)]; in order for a secured party to
have a perfected security interest in UCC Related Real Estate Related Collateral, this UCC-2 Real
Estate Related Notice Filing must. This “notice filing” was required to be maderecorded in
addition to and not in place of a financing statement otherwise required to be filed. The “notice
filing must” was required to be made notwithstanding the fact that thea financing statement
covering the collateral was filed in the county in which the real estate is located or elsewhere as
permitted under the “file anywhere” rule [O.C.G.A. Section 11-9-402 and Section 11-9-403(7)].
The rules regarding a “notice filing” remain in effect after July 1, 2013 for Fixture Filings.
Security deeds filed on or afterprior to January 1, 1995 or on or after July 1, 2013 can no
longeralso serve as fixture filings [O.C.G.A. Section 11-9-403(6)].under previous and the current
versions of the UCC.
NoticePrior to July 1, 2013, “notice filings must” were to be made in the real estate records
in the county or counties where the relevant UCC Related Real eEstate is located [O.C.G.A.
Section 11-9-403(7)]. If the UCC Related Real Estate iswas located in multiple counties, separate
“notice filings must” had to be made in each county in which the UCC Related Real Estate is
located. A notice filing will be deemed filed upon presentation to the clerk for filing and tender
of the filing fee [O.C.G.A Section 11-9-403(1)]. Notice filings will be and indexed in the
grantor/grantee index of the real estate records under the name of any owner or lessee of record
shown on the notice filing. If no name is shown, the notice filing will be indexed under the
name of the debtor as if the debtor were the mortgagor in a mortgage of the real estate described.
There will not be a separately maintained local index for notice filings, nor will the Authority
maintain a central index for notice filings. “notice filing”. The same rule applies to Fixture
Filings after July 1, 2013: the Fixture Filing must be filed in the real estate records of each
county in which UCC Related Real Estate is located.
Note that a security interest in UCC Related Real Estate arising under the UCC must follow the
rules of the UCC, which may differ from other Georgia laws generally applicable to real property.
For example, under the UCC, a financing statement naming the debtor as “[individual or
registered entity], as trustee” does not sufficiently state the name of the debtor and will be
ineffective under the UCC. O.C.G.A. Section 11-9-503(a)(3). As a result, if a trustee is the record
owner of real property in Georgia, any filing against the fixtures (whether in the form of a Fixture
Filing or a Security Deed Filing) must follow the UCC naming conventions for a trust if the filing
is to be effective under the UCC.
16.7 Methods of Canceling UCC Financing Statements and Notice Filings, Notice Filings,
and Security Deed Filings. [redline]
1.

All UCC-1 financing statements may be terminated or released by filing a UCC3 statement of termination. with any filing office. This form is prescribed by the
Authority. For pre-1995 financing statements, the UCC-3 termination
statement must be filed in the county in which the original statement was filed
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(if the original UCC-1 was filed in multiple counties, the termination need only
be filed in one of the original counties).
2.

Comment:

Releases and terminations (as well as amendments and assignments) of “notice
filings” and Fixture Filings may be on forms prescribed by the Authority or may
be in the same form as “comparable instruments” used to release or terminate
(amend or assign) mortgages in the real estate records and must be recorded in
the county in which the UCC Related Real Estate is located.
3.
The release or termination of a Security Deed Filing will be in the same
form as used to release or terminate deeds to secure debt or mortgages in the
real estate records and must be filed in the county where the UCC Related Real
Estate is located.

See O.C.G.A. Section 11-9-403(7). It appears that a secured party may cancel both its security
deed and notice filingFixture Filing in the same document. While the law states the releases or
terminations of notice filingsFixture Filings need not be attested or acknowledged, it is silent
regarding whether the documents nonetheless need to be in recordable form. Until the issue is
clarified, prudent practice would dictate having any release documents other than that prescribed
by the Authority properly witnessed and notarized. Amendments, releases, assignments and
terminations must be filed in the county or counties in which the original notice filingFixture
Filing(s) were recorded.
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16.6 Liens Arising from the Uniform Commercial Code [new]
Marketability of title is adversely affected by any or all of (1) any UCC financing
statement filed in the real estate records affecting the subject property which purports to cover
fixtures, crops, minerals or any other real estate related collateral (a “Fixture Filing”), (2) any
deed to secure debt or mortgage filed as a fixture filing on or after July 1, 2013 (a “Security
Deed Filing”), or (3) any UCC financing statement filed on or after January 1, 1995, if a Fixture
Filing has been filed in the real estate records affecting the subject property. Marketability of
title continues to be affected until the (A) Fixture Filing, or (B) Security Deed Filing have been
terminated or cancelled or the subject property has been released from the lien of the security
deed or mortgage. A Fixture Filing of record for more than five (5) years will affect
marketability only if a continuation statement has been filed of record in accordance with
O.C.G.A. Section 11-9-515. In order to discover any UCC financing statements, Fixture
Filings, or Security Deed Filings that may affect title, the examiner currently must search the
real estate records. Any UCC financing statements filed in the real estate records, deeds to
secure debt or mortgages filed as Security Deed Filings, or Fixture Filings which purport to
affect the real estate must be reported to the client as an exception to title to enable the closing
attorney to have any or all of the financing statement, Security Deed Filing, or the Fixture
Filing, terminated of record. The examiner is not required to examine title to personal
property unless specifically directed to do so by the client.
Comment:
See generally O.C.G.A. Sections 11-9-401 through Section 11-9-409. The Uniform Commercial
Code (“UCC”) Central Indexing and Local Filing System for Georgia, which became effective on
January 1, 1995, created a new “file anywhere” system for UCC financing statements and a new
Georgia Superior Court Clerks Cooperative Authority (the “Authority”) to administer and
regulate the new system (O.C.G.A. Section 11-9-407). All pre-January 1, 1995 financing
statements have been continued either in the central indexing system, have lapsed, or been
terminated. Pre-January 1, 1995 real estate deeds to secure debt filed as fixture filings are released
or satisfied of record or until their effectiveness otherwise terminates as to the real estate.
After January 1, 1995 and prior to July 1, 2013, a “notice filing” was required to be made in
connection with security interests in related real estate collateral [i.e. filings covering crops,
minerals or the like, including oil and gas and accounts resulting from the sale of minerals and
the like (including oil and gas) at the wellhead or minehead (hereinafter referred to as “UCC
Related Real Estate”)]; in order for a secured party to have a perfected security interest in UCC
Related Real Estate. This “notice filing” was required to be recorded in addition to and not in
place of a financing statement otherwise required to be filed. The “notice filing” was required to
be made notwithstanding the fact that a financing statement covering the collateral was filed in
the county in which the real estate is located or elsewhere as permitted under the “file anywhere”
rule [O.C.G.A. Section 11-9-402 and Section 11-9-403(7)]. The rules regarding a “notice filing”
remain in effect after July 1, 2013 for Fixture Filings. Security deeds filed prior to January 1,
1995 or on or after July 1, 2013 can also serve as fixture filings under previous and the current
versions of the UCC.
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Prior to July 1, 2013, “notice filings” were to be made in the real estate records in the county or
counties where the relevant UCC Related Real Estate is located [O.C.G.A. Section 11-9-403(7)].
If the UCC Related Real Estate was located in multiple counties, separate “notice filings” had to
be made in each county in which the UCC Related Real Estate is located and indexed in the
grantor/grantee index of the real estate records under the name of any owner or lessee of record
shown on the “notice filing”. The same rule applies to Fixture Filings after July 1, 2013: the
Fixture Filing must be filed in the real estate records of each county in which UCC Related Real
Estate is located.
Note that a security interest in UCC Related Real Estate arising under the UCC must follow the
rules of the UCC, which may differ from other Georgia laws generally applicable to real property.
For example, under the UCC, a financing statement naming the debtor as “[individual or
registered entity], as trustee” does not sufficiently state the name of the debtor and will be
ineffective under the UCC. O.C.G.A. Section 11-9-503(a)(3). As a result, if a trustee is the record
owner of real property in Georgia, any filing against the fixtures (whether in the form of a Fixture
Filing or a Security Deed Filing) must follow the UCC naming conventions for a trust if the filing
is to be effective under the UCC.
16.7 Methods of Canceling UCC Financing Statements, Notice Filings, and Security Deed
Filings. [new]
1.

All financing statements may be terminated or released by filing a statement of
termination with any filing office. This form is prescribed by the Authority.

2.

Releases and terminations (as well as amendments and assignments) of “notice
filings” and Fixture Filings may be on forms prescribed by the Authority or may
be in the same form as “comparable instruments” used to release or terminate
(amend or assign) mortgages in the real estate records and must be recorded in
the county in which the UCC Related Real Estate is located.

3.

The release or termination of a Security Deed Filing will be in the same form as
used to release or terminate deeds to secure debt or mortgages in the real estate
records and must be filed in the county where the UCC Related Real Estate is
located.

Comment:
See O.C.G.A. Section 11-9-403(7). It appears that a secured party may cancel both its security
deed and Fixture Filing in the same document. While the law states the releases or terminations
of Fixture Filings need not be attested or acknowledged, it is silent regarding whether the
documents nonetheless need to be in recordable form. Until the issue is clarified, prudent practice
would dictate having any release documents other than that prescribed by the Authority properly
witnessed and notarized. Amendments, releases, assignments and terminations must be filed in
the county or counties in which the original Fixture Filing(s) were recorded.
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CHAPTER 21
BANKRUPTCY
21.1 Scope of Record Search [redline]
The examining attorney is not required to examine the records of the Clerk of the
United States Bankruptcy Court for the District in which the real property is located.
However, if the examining attorney has notice of any proceeding in bankruptcy, he is
required to report to his client the effect the bankruptcy has upon marketability of title.
Comment: The examining attorney should routinely require proof at closing that no
bankruptcies are pending which may affect title to the property conveyed, and should also
include an exception in his certificate. Such proof may be obtained by the execution of an
affidavit executed by the selling party. Further, bankruptcy records are easily accessible to the
public through the Federal Courts PACER system. If there is any question, the examining
attorney may search the PACER system for any related cases.
21.2 Title Through Bankruptcy Debtor or Bankruptcy Estate [redline]
(a) Proper Conveyancing Party
The Bankruptcy Code (11 U.S.C. Section 101, et seq.) is divided into various chapters.
The most common bankruptcies that an attorney may encounter are filed under Cchapters
7, 11, 12 and 13 of the Bankruptcy Code. A chapter 7 case is generally referred to as a
“liquidation bankruptcy” because any non-exempt property owned by the Debtor is
liquidated by the Chapter 7 Trustee and the proceeds are used to pay creditors. Chapters
11, 12, and 13 are reorganization relate to liquidation or reorganization cases filed by
individuals or other entities in an effort to reorganize their debts and pay creditors all or a
portion of their debts over a period of time. The examining attorney should first determine
the type of bankruptcy filed in order to ascertain that the proper party has executed the
conveyancing document in question. Under Chapter 7 and Chapter 11 (in cases where a
Chapter 11 trustee has been appointed), the trustee is the proper conveyancing party unless
the Chapter 7 trustee has abandoned his interest in the subject property. In Chapter 7 cases
where the trustee has abandoned the property, Chapter 11 cases (where no trustee has been
appointed) and Chapters 12 and 13 cases (where a plan has been confirmed that did not
include a provision that property revests in the debtor only upon entry of discharge), the
debtor would be the proper conveyancing party. In a chapter 13 case, if the confirmed plan
or order confirming the plan does include a provision that property revests in the debtor
only upon entry of discharge, the trustee would be the proper conveyancing party (11 U.S.C.
§ 1327(b)).
NOTE: It is also considered good title practice to have the U.S. Trustee, in the case of a
Chapter 11, or the Chapter 12 or 13 trustee consent in writing to the sale.
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(b) Chapter 7 - Trustee’s Sale
Where a Chapter 7 trustee has conveyed title to subject property, a marketable title
subject to general state rights and remedies may be conveyed if there is: (1) an order
authorizing the sale of the property properly filed in the bankruptcy case showing that notice
was given to all creditors and an opportunity for a hearing to object to the sale was offered;
(2) an order appointing an interim trustee by U.S. Trustee or order showing creditors’
election of trustee; (3) proof showing that subject property was “property of the estate” and
not otherwise exempted from the “bankruptcy estate.”
Comment: In most Chapter 7 cases filed in Georgia, there will not be an actual order
appointing an interim trustee. The trustee is assigned on the “Notice of Chapter 7 Bankruptcy
Case” (Official Form 309A).
To find whether the property was properly listed and disclosed in the bankruptcy case,
the examining attorney may look to Schedule A filed by the debtor.
In some Chapter 7 cases it may be possible for the debtor to receive a discharge, but for
the bankruptcy estate to remain open as the trustee continues to liquidate assets to which he/she
still holds legal title.
Although it is considered good title practice to record all relevant bankruptcy court
orders, the marketability of the title in the subject property is not affected if such orders or copies
thereof are otherwise available to the examining attorney for a period of seven (7) years from
the date of the conveyancing document in question.
Some Chapter 7 Trustees are known to be aggressive in marketing estate assets and will
review executed loan documents for any procedural deficiencies, such as a missing witness
signature or notary signature. After much litigation, some courts have ruled that such
procedural deficiencies can invalidate the entire document, rendering the loan unsecured. See
e.g. Wells Fargo Bank, N.A. v. Gordon, 292 Ga 474 (2013). As such, it is very important to
ensure that all documents are properly executed to avoid any such situations.
(c) Chapter 7 - Property Abandoned by Trustee
Where a trustee has abandoned the debtor’s real property to the debtor because the
property was burdensome to the estate or of inconsequential value and benefit to the estate,
the debtor may convey it to a third party. A marketable title, subject to general state rights
and remedies, may be conveyed by the debtor upon: proof showing that the trustee has
abandoned the property after notice and hearing and has entered a notice of an
abandonment in compliance with Bankruptcy Code rules and local rules, where applicable.
Comment: Many trustees simply make this abandonment part of the taped record of
Section 341, First Meeting of Creditors, or as a part of a docket entry, so it is considered good
title practice to formalize the abandonment by written notice which provides creditors and other
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parties in interest an opportunity to object within a specified time period after the filing of the
notice, usually fifteen (15) days.
(d) Chapter 7 – Lien Avoidance
Liens which attached to the abandoned property prior to the filing of the Bankruptcy
proceeding remain a lien upon the property and must be paid or satisfied or released unless
the Bankruptcy Court has specifically entered an order avoiding them.
(1) Judicial Liens. Judicial liens may be avoided in certain instances in a chapter 7
case. Specifically, a judicial lien may be avoided if it impairs the debtor’s homestead
exemption, i.e. if the lien cuts into any equity protected by the homestead exemption. In order
for the avoidance to be effective, there must be an order entered by the Bankruptcy Court
avoiding the lien after providing notice to the lienholder and an opportunity for a hearing.
The lien may be avoided entirely or in part. As such, the examining attorney must review
the order carefully to determine what, if any, amount of the lien remains intact and must be
paid at closing.
Comment: Although not required, it is best practice to record the Bankruptcy Court’s
Lien Avoidance Order, cross-referencing the original lien to put all parties on notice of the
status. Comment: Many trustees simply make this abandonment part of the taped record of
Section 341, First Meeting of Creditors, so it is considered good title practice to formalize the
abandonment by written notice which provides creditors and other parties in interest an
opportunity to object within a specified time period after the filing of the notice, usually fifteen
(15) days.
(2) Consensual Liens. As a matter of general practice, consensual liens are not
avoidable in a chapter 7 case. However, for a short time frame, certain consensual mortgages
were avoidable in the Eleventh Circuit. In May 2012, the Eleventh Circuit issued its opinion
in the case In re McNeal, 735 F.3d 1263 (11th Cir. 2012) which adopted a minority view and
held that a wholly unsecured junior lien was voidable in a chapter 7 case. The McNeal
decision was later overturned by the United States Supreme Court in the case of Bank of
America, N.A. v. Caulkett, 135 S. Ct. 1995 (June 1, 2015), but many cases were filed and
completed during that time frame. Accordingly, from May of 2012 through June of 2015,
many wholly unsecured junior mortgages were avoided in chapter 7 cases throughout the
11th Circuit by entry of an order of the Bankruptcy Court providing as such.
Comment: If the examining attorney has any indication that a chapter 7 bankruptcy was
filed from 2012-2015 in Georgia, Florida, or Alabama, it would be prudent to check the
bankruptcy docket for any orders affecting consensual liens on the property.
(ed) Chapter 11 - Plan of Reorganization
Marketability is not otherwise impaired by the fact that a debtor’s plan of
reorganization contains provisions in it for the sale of real property provided that such plan
is confirmed and it authorizes the transaction being reviewed by the examining attorney.
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Marketability is also not otherwise impaired where a Chapter 11 debtor sells property prior
to the confirmation of a plan of reorganization when procedures specified in the Bankruptcy
Code and local rules have been followed, including obtaining an order of sale with the
requisite prior notice to creditors and an opportunity for hearing.
Comment: Cases filed under Chapter 11 of the Bankruptcy Code, tend to be more
complex than cases filed under other Chapters. Consequently, it is difficult and almost
impossible to provide an examining attorney with specific rules that can be used when
conveyances involve a Chapter 11 case. Again, the best advice is to look at the bankruptcy
docket for any motions or orders involving the affected property. If there are any questions,
contact the chapter 11 debtor’s attorney or the Unites States Trustee’s Office.
(fe) Chapters 12 and 13
(1)
Marketability is not otherwise impaired where a Chapter 12 or 13 debtor has
conveyed title to property if: the debtor has obtained a final order authorizing the sale after
notice to creditors and the opportunity for hearing. In the event of any objections to the sale,
the marketability is also not impaired if the bankruptcy court actually conducted a hearing
and issued an order approving the sale over any objections and the ten fourteen (1014) day
time period for filing an appeal has expired.
Comment: In Chapter 12, a trustee will be appointed or in some districts there is a
standing Chapter 12 trustee. In Chapter 13 cases in Georgia, there is a one or more standing
Chapter 13 trustees in each district. It is considered good title practice for conveyances out of
either a pending Chapter 12 or 13 estate to include the written consent of the trustee to the sale.
Oftentimes, the final order authorizing the sale of the property dictates the distribution
of the closing funds. As such, it is considered good practice to review a copy of the bankruptcy
court’s order prior to disbursing funds.
(gf)

Lien Avoidance – Chapter 13.

As in Cchapter 7, liens which attached to the property prior to the filing of the
Bankruptcy proceeding remain a lien upon the property and must be paid or satisfied or
released unless the Bankruptcy Court has specifically entered an order avoiding them.
(1) Judicial Liens. Judicial liens may be avoided in chapter 13 cases in the same
manner as in chapter 7 cases. Typically, the chapter 13 debtor will file a plan of
reorganization which states that the lien will be avoided and then will also file a motion which
requires notice and a hearing before the bankruptcy court will enter its order avoiding the
lien. Some districts may allow the avoidance to be completed simply through the chapter 13
plan though.
(2) Consensual Liens. In chapter 13 cases, consensual junior, or secondary, liens may
still be avoided or “stripped” if the value of the house is less than the outstanding balance of
the first or senior lien. In order to strip the junior lien, most courts require, at the very least,
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that a motion be filed giving notice to creditors. However, some court permit the debtor to
include the lien avoidance in the chapter 13 plan. To finalize the lien stripping, the debtor
must successful complete the chapter 13 plan and receive a discharge. If the chapter 13 case
is dismissed for any reason, the lien stripping is not effective.
Comment: Just as in chapter 7 cases, although not required, it is best practice to record
the Bankruptcy Court’s Lien Avoidance Order or order of Plan Confirmation, cross-referencing
the original lien to put all parties on notice of the status.
(hf) Discharges
The bankruptcy proceeding typically “discharges” individual debtors from certain
types of debts, the actual effect of which is to render certain debt unenforceable against the
debtor personally. A discharge does not eliminate the lien on any property not otherwise
avoided during the pendency of the estate and thus the marketability may be affected. A
discharge has no effect on an unavoided lien or co-signer’s liability on the debt.
Comment: The examining attorney should be mindful that the debtor may be discharged
from the obligation, but if the final order authorizing a sale does not contain the language “free
and clear of all liens,” the lien could remain against the property and affect the marketability
of title.
(ig)

Dismissal

It is possible that a bankruptcy case could be dismissed prior to a discharge of a
debtor. When this occurs, the property generally reverts to its pre-filing status and
marketability is generally not impaired where a conveyance is taken from the debtor subject
to general state rights and remedies.
Comment: The examining attorney should routinely require proof at closing that no
bankruptcies are pending which may affect title to the property conveyed.
21.3 Title Through Stay Relief Provisions [redline]
(a)

Express Order

Marketability is not impaired by the fact that title is derived through the foreclosure
of a security instrument if it can be determined that: (1) the court ordered stay relief and
authorized foreclosure; (2) the creditor, in conducting the foreclosure, complied with the
terms of such order; (3) the stay relief order expressly contained the language that the
automatic stay is “vacated,” “terminated,” “annulled,” “modified,” or “lifted.”
Comment: Court ordered stay relief can generally take one of two forms: either there
was an express order authorizing the sale or provisions were set forth in a confirmed plan of
reorganization which may trigger the lifting of the stay automatically upon the happening or
nonhappening of an event such as the failure to make scheduled payment.
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(b) Plan of Reorganization
Marketability is not impaired by the fact that title is derived through the foreclosure
of the security instrument if a confirmed Chapter 11 bankruptcy plan provided that the real
property could be foreclosed under certain terms and conditions and the examining attorney
can verify that these terms and conditions were satisfied.
Comment: The examining attorney should be aware of the constant evolution of
bankruptcy law.
(c) Multiple Filings
The Bankruptcy Code limits the applicability of the automatic stay in situations of
multiple filings by the debtor. If the debtor files a second case within one year of a previous
casedismissal, the automatic stay is limited to 30 days after the filing date of the second case,
unless extended by specific order of the Bankruptcy Court. If the debtor files a third case after
two prior cases were dismissed within the last year, no automatic stay goes into effect, unless
ordered specifically into effect by the Bankruptcy Court. In both instances, unless the
bBankruptcy Court has entered an order otherwise, the termination or non-existence of the stay
is automatic. Please note that, in either situation, the prior case(s) must have resulted in a
dismissal, and not any other type of disposition
Comment: Although, in cases of multiple filings, the termination of the stay
automatically occurs by operation of the Bankruptcy Code, it is wise to seek a “comfort order”
from the Bankruptcy Court confirming as such prior to completing any act that could be seen
as a violation of the stay, such as a short sale or foreclosure.
Comment:
If you are relying on the non-existence of the automatic stay due to prior
dismissals in the one year preceding the petition date, it is important to carefully examine the
docket, and consult with a bankruptcy attorney if necessary. The operative statute, 11 U.S.C. §
362(c)(3)-(4) provides that the stay is in effect if the current case was refiled following a
dismissal under 11 U.S.C. § 707(b) and is filed under a chapter other than chapter 7.
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CHAPTER 21
BANKRUPTCY
21.1 Scope of Record Search [new]
The examining attorney is not required to examine the records of the Clerk of the
United States Bankruptcy Court for the District in which the real property is located.
However, if the examining attorney has notice of any proceeding in bankruptcy, he is
required to report to his client the effect the bankruptcy has upon marketability of title.
Comment: The examining attorney should routinely require proof at closing that no
bankruptcies are pending which may affect title to the property conveyed, and should also
include an exception in his certificate. Such proof may be obtained by the execution of an
affidavit executed by the selling party. Further, bankruptcy records are easily accessible to the
public through the Federal Courts PACER system. If there is any question, the examining
attorney may search the PACER system for any related cases.
21.2 Title Through Bankruptcy Debtor or Bankruptcy Estate [new]
(a) Proper Conveyancing Party
The Bankruptcy Code (11 U.S.C. Section 101, et seq.) is divided into various chapters.
The most common bankruptcies that an attorney may encounter are filed under chapters 7,
11, 12 and 13 of the Bankruptcy Code. A chapter 7 case is generally referred to as a
“liquidation bankruptcy” because any non-exempt property owned by the Debtor is
liquidated by the Chapter 7 Trustee and the proceeds are used to pay creditors. Chapters
11, 12, and 13 are reorganization cases filed by individuals or other entities in an effort to
reorganize their debts and pay creditors all or a portion of their debts over a period of time.
The examining attorney should first determine the type of bankruptcy filed in order to
ascertain that the proper party has executed the conveyancing document in question. Under
Chapter 7 and Chapter 11 (in cases where a Chapter 11 trustee has been appointed), the
trustee is the proper conveyancing party unless the Chapter 7 trustee has abandoned his
interest in the subject property. In Chapter 7 cases where the trustee has abandoned the
property, Chapter 11 cases (where no trustee has been appointed) and Chapters 12 and 13
cases (where a plan has been confirmed that did not include a provision that property revests in the debtor only upon entry of discharge), the debtor would be the proper
conveyancing party. In a chapter 13 case, if the confirmed plan or order confirming the plan
does include a provision that property re-vests in the debtor only upon entry of discharge,
the trustee would be the proper conveyancing party (11 U.S.C. § 1327(b)).
NOTE: It is also considered good title practice to have the U.S. Trustee, in the case of a
Chapter 11, or the Chapter 12 or 13 trustee consent in writing to the sale.
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(b) Chapter 7 - Trustee’s Sale
Where a Chapter 7 trustee has conveyed title to subject property, a marketable title
subject to general state rights and remedies may be conveyed if there is: (1) an order
authorizing the sale of the property properly filed in the bankruptcy case showing that notice
was given to all creditors and an opportunity for a hearing to object to the sale was offered;
(2) an order appointing an interim trustee by U.S. Trustee or order showing creditors’
election of trustee; (3) proof showing that subject property was “property of the estate” and
not otherwise exempted from the “bankruptcy estate.”
Comment: In most Chapter 7 cases filed in Georgia, there will not be an actual order
appointing an interim trustee. The trustee is assigned on the “Notice of Chapter 7 Bankruptcy
Case” (Official Form 309A).
To find whether the property was properly listed and disclosed in the bankruptcy case,
the examining attorney may look to Schedule A filed by the debtor.
In some Chapter 7 cases it may be possible for the debtor to receive a discharge, but for
the bankruptcy estate to remain open as the trustee continues to liquidate assets to which he/she
still holds legal title.
Although it is considered good title practice to record all relevant bankruptcy court
orders, the marketability of the title in the subject property is not affected if such orders or copies
thereof are otherwise available to the examining attorney for a period of seven (7) years from
the date of the conveyancing document in question.
(c) Chapter 7 - Property Abandoned by Trustee
Where a trustee has abandoned the debtor’s real property to the debtor because the
property was burdensome to the estate or of inconsequential value and benefit to the estate,
the debtor may convey it to a third party. A marketable title, subject to general state rights
and remedies, may be conveyed by the debtor upon: proof showing that the trustee has
abandoned the property after notice and hearing and has entered a notice of an
abandonment in compliance with Bankruptcy Code rules and local rules, where applicable.
Comment: Many trustees simply make this abandonment part of the taped record of
Section 341, First Meeting of Creditors, or as a part of a docket entry, so it is considered good
title practice to formalize the abandonment by written notice which provides creditors and other
parties in interest an opportunity to object within a specified time period after the filing of the
notice, usually fifteen (15) days.
(d) Chapter 7 – Lien Avoidance
Liens which attached to the property prior to the filing of the Bankruptcy proceeding
remain a lien upon the property and must be paid or satisfied or released unless the
Bankruptcy Court has specifically entered an order avoiding them
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(1) Judicial Liens. Judicial liens may be avoided in certain instances in a chapter 7
case. Specifically, a judicial lien may be avoided if it impairs the debtor’s homestead
exemption, i.e. if the lien cuts into any equity protected by the homestead exemption. In order
for the avoidance to be effective, there must be an order entered by the Bankruptcy Court
avoiding the lien after providing notice to the lienholder and an opportunity for a hearing.
The lien may be avoided entirely or in part. As such, the examining attorney must review
the order carefully to determine what, if any, amount of the lien remains intact and must be
paid at closing.
Comment: Although not required, it is best practice to record the Bankruptcy Court’s
Lien Avoidance Order, cross-referencing the original lien to put all parties on notice of the
status.
(e) Chapter 11 - Plan of Reorganization
Marketability is not otherwise impaired by the fact that a debtor’s plan of
reorganization contains provisions in it for the sale of real property provided that such plan
is confirmed and it authorizes the transaction being reviewed by the examining attorney.
Marketability is also not otherwise impaired where a Chapter 11 debtor sells property prior
to the confirmation of a plan of reorganization when procedures specified in the Bankruptcy
Code and local rules have been followed, including obtaining an order of sale with the
requisite prior notice to creditors and an opportunity for hearing.
Comment: Cases filed under Chapter 11 of the Bankruptcy Code, tend to be more
complex than cases filed under other Chapters. Consequently, it is difficult and almost
impossible to provide an examining attorney with specific rules that can be used when
conveyances involve a Chapter 11 case. Again, the best advice is to look at the bankruptcy
docket for any motions or orders involving the affected property. If there are any questions,
contact the chapter 11 debtor’s attorney or the Unites States Trustee’s Office.
(f) Chapters 12 and 13
(1)
Marketability is not otherwise impaired where a Chapter 12 or 13 debtor has
conveyed title to property if: the debtor has obtained a final order authorizing the sale after
notice to creditors and the opportunity for hearing. In the event of any objections to the sale,
the marketability is also not impaired if the bankruptcy court actually conducted a hearing
and issued an order approving the sale over any objections and the fourteen (14) day time
period for filing an appeal has expired.
Comment: In Chapter 12, a trustee will be appointed or in some districts there is a
standing Chapter 12 trustee. In Chapter 13 cases in Georgia, there is one or more standing
Chapter 13 trustees in each district. It is considered good title practice for conveyances out of
either a pending Chapter 12 or 13 estate to include the written consent of the trustee to the sale.
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Oftentimes, the final order authorizing the sale of the property dictates the distribution
of the closing funds. As such, it is considered good practice to review a copy of the bankruptcy
court’s order prior to disbursing funds.
(g)

Lien Avoidance – Chapter 13.

As in chapter 7, liens which attached to the property prior to the filing of the
Bankruptcy proceeding remain a lien upon the property and must be paid or satisfied or
released unless the Bankruptcy Court has specifically entered an order avoiding them.
(1) Judicial Liens. Judicial liens may be avoided in chapter 13 cases in the same
manner as in chapter 7 cases. Typically, the chapter 13 debtor will file a plan of
reorganization which states that the lien will be avoided and then will also file a motion which
requires notice and a hearing before the bankruptcy court will enter its order avoiding the
lien. Some districts may allow the avoidance to be completed simply through the chapter 13
plan.
(2) Consensual Liens. In chapter 13 cases, consensual junior, or secondary, liens may
still be avoided or “stripped” if the value of the house is less than the outstanding balance of
the first or senior lien. In order to strip the junior lien, most courts require, at the very least,
that a motion be filed giving notice to creditors. However, some court permit the debtor to
include the lien avoidance in the chapter 13 plan. To finalize the lien stripping, the debtor
must successful complete the chapter 13 plan and receive a discharge. If the chapter 13 case
is dismissed for any reason, the lien stripping is not effective.
Comment: Just as in chapter 7 cases, although not required, it is best practice to record
the Bankruptcy Court’s Lien Avoidance Order or order of Plan Confirmation, cross-referencing
the original lien to put all parties on notice of the status.
(h) Discharges
The bankruptcy proceeding typically “discharges” individual debtors from certain
types of debts, the actual effect of which is to render certain debt unenforceable against the
debtor personally. A discharge does not eliminate the lien on any property not otherwise
avoided during the pendency of the estate and thus the marketability may be affected. A
discharge has no effect on an un-avoided lien or co-signer’s liability on the debt.
Comment: The examining attorney should be mindful that the debtor may be discharged
from the obligation, but if the final order authorizing a sale does not contain the language “free
and clear of all liens,” the lien could remain against the property and affect the marketability
of title.
(i)

Dismissal

It is possible that a bankruptcy case could be dismissed prior to a discharge of a
debtor. When this occurs, the property generally reverts to its pre-filing status and
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marketability is generally not impaired where a conveyance is taken from the debtor subject
to general state rights and remedies.
Comment: The examining attorney should routinely require proof at closing that no
bankruptcies are pending which may affect title to the property conveyed.
21.3 Title Through Stay Relief Provisions [new]
(a)

Express Order

Marketability is not impaired by the fact that title is derived through the foreclosure
of a security instrument if it can be determined that: (1) the court ordered stay relief and
authorized foreclosure; (2) the creditor, in conducting the foreclosure, complied with the
terms of such order; (3) the stay relief order expressly contained the language that the
automatic stay is “vacated,” “terminated,” “annulled,” “modified,” or “lifted.”
Comment: Court ordered stay relief can generally take one of two forms: either there
was an express order authorizing the sale or provisions were set forth in a confirmed plan of
reorganization which may trigger the lifting of the stay automatically upon the happening or
non-happening of an event such as the failure to make scheduled payment.
(b) Plan of Reorganization
Marketability is not impaired by the fact that title is derived through the foreclosure
of the security instrument if a confirmed Chapter 11 bankruptcy plan provided that the real
property could be foreclosed under certain terms and conditions and the examining attorney
can verify that these terms and conditions were satisfied.
Comment: The examining attorney should be aware of the constant evolution of
bankruptcy law.
(c) Multiple Filings
The Bankruptcy Code limits the applicability of the automatic stay in situations of
multiple filings by the debtor. If the debtor files a second case within one year of a previous
dismissal, the automatic stay is limited to 30 days after the filing date of the second case, unless
extended by specific order of the Bankruptcy Court. If the debtor files a third case after two
prior cases were dismissed within the last year, no automatic stay goes into effect, unless ordered
specifically into effect by the Bankruptcy Court. In both instances, unless the Bankruptcy Court
has entered an order otherwise, the termination or non-existence of the stay is automatic. Please
note that, in either situation, the prior case(s) must have resulted in a dismissal, and not any
other type of disposition
Comment: Although, in cases of multiple filings, the termination of the stay
automatically occurs by operation of the Bankruptcy Code, it is wise to seek a “comfort order”
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from the Bankruptcy Court confirming as such prior to completing any act that could be seen
as a violation of the stay, such as a short sale or foreclosure.
Comment:
If you are relying on the non-existence of the automatic stay due to prior
dismissals in the one year preceding the petition date, it is important to carefully examine the
docket, and consult with a bankruptcy attorney if necessary. The operative statute, 11 U.S.C. §
362(c)(3)-(4) provides that the stay is in effect if the current case was refiled following a
dismissal under 11 U.S.C. § 707(b) and is filed under a chapter other than chapter 7.
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I.

The Sausage is Made
To understand the full context of what happened with HB337, why we have yet another

new statute – HB661, and where we may be going in the future, we should know the history behind
our current bill; but, I am certainly not the first to say this. Confucius is attributed to say, “Study
the past if you would define the future.” Carl Sagan said, “You have to know the past to understand
the present,” and before him there was Teddy Roosevelt who said, “I believe that the more you
know about the past, the better you are prepared for the future.”
History and words seem to repeat themselves, but probably the best quote to fit our situation
is from Stephen Hawking, who said, “We spend a great deal of time studying history, which, let’s
face it, is mostly the history of stupidity.” While everything that has happened and every idea put
forth in this matter cannot be placed in the category of “stupidity,” it does appear at times as if this
has been a three-year exercise in legislative futility - a lot of work for a lot of nothing.
Georgia is not the first state to develop the idea of a Department of Revenue having a
statewide lien for their tax executions. In 2014, Mississippi passed the Mississippi Uniform State
Lien Registration Act.1 Snuck in admittedly under the noses of our title insurance colleagues in
Mississippi without much fanfare and little opposition, this Act created a new lien registry for all
Mississippi Department of Revenue tax executions and legislated statewide lien applicability. The
1

Miss. Code § 85-11-1 et seq.
1
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Mississippi tax execution registry is indexed, maintained and completely controlled by the
Mississippi Department of Revenue. The Mississippi Chancery Clerks, counterparts to our Clerks
of Superior Court, lost control over this portion of the real estate record.
Fast forward two years to the 2016 Session of the Georgia General Assembly and the
introduction of HB912, the Georgia Department of Revenue’s (“DOR”) version of the Mississippi
Lien Registration Act. Similar to the Mississippi Act, HB912 had a new lien registry to be
maintained solely by DOR, statewide lien applicability for DOR tax executions, and the Clerks of
Court, the historical keeper of the real estate records in Georgia, were cut out of filing and
recording DOR tax executions.
The Georgia Clerks of Court had concerns over the prospect of losing control of the real
estate records, even a small part, and opposed HB912. The Clerks of Court have preserved the
land records in Georgia since the first State Constitution, and before that the Registrars back to the
original founding of the colony. They understand the wisdom of Aeschylus, who said, “From a
small seed a mighty trunk may grow.” DOR executions today; maybe Federal Tax Liens and
Security Deeds tomorrow.
In the face of growing opposition, a compromise was reached between the Clerks and
DOR. It was agreed to pull HB912 from consideration with the understanding that prior to the
2017 legislative session a panel would be formed to draft a new bill to meet the needs of all
interested parties. It was at this point that the title insurance industry, working through the
Southeast Land Title Association (“SLTA”), and the real estate attorneys, working through the
Real Property Law Section of the State Bar (“RPLS”), were invited to the table to be fellow
salumists along with representatives from DOR, the Clerks of Court, and the Georgia Superior

2
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Court Clerks Cooperative Authority (“GSCCCA”), the latter being the data and IT arm of the
Clerks, and the creators and keepers of any future electronic filing and data indexes.
At the onset of the meeting of the interested parties, the initial objectives of all the parties
were laid out: (1) DOR: (a) statewide liens - to increase collections, and (b) electronic filing - to
reduce costs of filing and eliminate the massive amount of paper documents being retained; (2)
Clerks: (a) maintain control over the real estate records, including preserving the indexing
standards of such records, and (b) maintaining the revenue from DOR tax execution filings; and
(3) title insurance industry/real estate attorneys: a viable way to clear title from statewide liens.
Generally, these were reasonable and potentially obtainable objectives, and there was confidence
that all could be met.
After months of meetings and round table discussions, numerous revisions and cordial
compromise, the final draft of HB337 was written and presented to the legislative sponsors and
introduced in the Georgia House. HB337 unanimously passed both the House and Senate in the
2017 Georgia General Assembly, and the Governor promptly signed the bill, with the new law to
be effective January 1, 2018. The months of work was complete; the ideas and working processes
were merged together; The State Tax Execution Modernization Act was created.
HB337 accomplished the stated goals: a statewide lien registry for DOR executions with
statewide lien applicability; electronic filing by DOR with the executions filed through and
maintained by the Clerks of Court; and a mechanism whereby one could obtain a Certificate of
Clearance from DOR and place the unique DOR Certificate ID# on the Form PT-61 (Transfer Tax
Form), thus indicating of record that lien clearance had been obtained and subsequently providing
clear insurable title.

Additionally, if no Certificate was issued, DOR would provide a Statement

of Lien indicating there were active executions/liens against a selling party, and those liens would
3
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need to be paid or cleared prior to selling, or they would remain a lien against the property and be
exceptions to title.
After the passage of the bill, it was incumbent upon DOR to promulgate rules and
regulations to give guidance on implementation, and upon GSCCCA to create the new indices and
methods for filing and searching. DOR issued its first proposed rules in August 2017. It was
DOR’s post-legislative opinion that the law was ambiguous as to preservation of its lien rights if
statutory clearance was not obtained. To overcome this, DOR required by rule that prior to any
conveyance of a real property interest a Certificate of Clearance be obtained and that the unique
DOR issued Certificate ID# be placed on the Form PT-61 before a Clerk could record a deed.
It is important to understand that HB377 was never intended to be a recording statute, and
the Certificate of Clearance was never intended to be an absolute requirement. This was not the
stated intent of any of the parties involved during the drafting of the bill, nor was it the intent of
the legislature. The DOR regulatory recording requirement came about because DOR perceived,
and perhaps reasonably, an ambiguity in the statute, and their recording rule was the most certain
way DOR could resolve the matter. However, it should be noted that the exact issue that DOR
found troubling post-passage of the bill was not an issue during the drafting of HB337.
During the drafting sessions of the working group, DOR offered up the concept and
repeatedly and with deliberate conviction stated that in clearance of their liens and payment of
outstanding tax liability, DOR was only concerned with the “current owner” of the property and
was not interested in collecting taxes owed from any previous owner or party in the backchain of
title. DOR further stated that for title clearance purposes, all executions against any party
previously in title other than the “current owner” would be of no force and effect as to the title,
and again, of no interest to DOR. The parties representing the title insurance industry and real
4
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estate attorneys were unsure as to why DOR would want to take this position and openly
questioned the implications of their proposal.
Numerous scenarios were given of several ways a taxpayer with DOR executions against
them and corresponding liens against their property could convey title to the property to a related
party or entity who had no DOR executions/liens, and then the grantee party, now the “current
owner,” could subsequently convey the property with no DOR lien encumbrances and with no
interest of the DOR – basically “whitewashing” the liens.

DOR repeatedly following each

example gave assurances that this was not an issue for them, that it was a calculated risk and
business decision, and that they were only interested in clearing the tax liens and executions from
the “current owner” of the property.
Accepting DOR’s position on the “current owner” as the standard to work with, careful
consideration was given to a statutory definition of “current owner.” Certain statutory exemptions
outside of this definition were also provided. In addition, a provision to preserve DOR liens was
also included in the bill. HB377 provided that if one did not comply with the statute and obtain
statutory clearance through a Certificate of Title and place the clearance information on the Form
PT-61, then any existing valid DOR execution would be preserved and remain an objection to
title. There was not a statutory requirement to obtain the Certificate, but if it was not obtained,
any liens on record would not be extinguished.
It was not until after HB337 was signed into law that DOR became concerned about what
they termed “the disappearing lien” – which was exactly the whitewashing scenario repeatedly
brought to their attention during the drafting sessions. Quite frankly, it was a valid concern.
Although there was a reasonable difference in opinion as to whether the DOR liens would be
adequately preserved as intended and provided for in the statute, the title insurance and real estate
5
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attorney representatives were prepared to follow the preservation statute until any ambiguity could
be addressed in the next legislative session.
An interim solution was suggested to include an exception in title for unsatisfied DOR
executions against previous parties in title where a Certificate of Clearance was not obtained at the
conveyance by such party; however, DOR was not willing to fully rely on such exceptions to title
or on the real estate attorneys and title examiners to locate and recognize the unsatisfied executions
and clear them at a subsequent closing. DOR’s proposed solution was the regulatory requirement
that a Certificate of Clearance be obtained and indicated on the Form PT-61 prior to any deed of
conveyance being recorded. While perceived to be extreme by some, this solution would have
provided a clear mechanism for assuring that all DOR liens be cleared prior to a conveyance of
property, thus eliminating the need for the preservation provision in the statute.
In addition to the regulatory requirement of a Certificate of Clearance prior to recording a
deed, DOR’s proposed Rules further required that all Certificates could only be obtained through
the internet and an email address. This requirement was perceived by some as arguably having a
disparate impact on the elderly, illiterate and poor citizens of Georgia who either by choice, by
financial condition, or by ability do not or cannot use a computer. The Rules also created DOR’s
SOLVED program (Satisfaction of Liens Via Electronic Database) to facilitate their requirements.
The SOLVED program was the required DOR online method for registered users to obtain
a Certificate of Clearance or Statement of Lien and to receive payoff information and pay
outstanding taxes and executions. Through SOLVED, users could also search the DOR database
for outstanding DOR executions against delinquent taxpayers by name or social security number.
This DOR maintained database is parallel and unrelated to the indices maintained by the Clerks of
Court and GSCCCA.
6
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Upon publication of the proposed DOR Rules, a groundswell of opposition began to rise.
Comments to the Rules, as required to be allowed by statute, were submitted from various
organizations, attorneys and citizens across the state, including SLTA, RPLS, and the Georgia
Real Estate Closing Attorney’s Association (“GRECAA”).

A public hearing on the proposed

Rules was held, and DOR took statements and comments from those present, including
representatives from the title insurance industry, GRECCA, RPLS and individual members of the
Georgia Bar.
The comments against the proposed Rules were varied, but mainly focused upon the
requirement of the Certificate of Clearance to record a deed. Broadly stated, it was argued that the
requirement for a Certificate: (1) was not statutory in nature; (2) was an overreach of regulatory
authority and was never intended by the Legislature; (3) restricted the ability of attorneys to record
deeds of clearance; (4) had a disparate impact on the elderly, poor, and illiterate citizens of
Georgia; (5) was unconstitutional; and (6) was a restriction of the DOR/executive branch on the
free transfer of property.
DOR was open and responsive to the comments and suggestions submitted during the
comment period and hearing, and substantial revisions were made to the initial proposed Rules;
however, with the publication of the revised Rules, the main crux of the opposition position
remained: DOR still required a Certificate of Clearance be obtained and the Certificate ID# be
placed on the Form PT-61 prior to recording any deed of conveyance.
As the comment period for the revised Rules was coming to a close, despite a second round
of comments filed against the Rules and multiple conversations between industry representatives,
legislators and DOR, it appeared that DOR was going to adopt the revised Rules as proposed.
DOR had prepared educational and training seminars and was already in the process of presenting
7
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their procedures across the State touting the new Rules and SOLVED. It was then that the industry
groups decided to proceed with a legislative solution to attempt to stop the Rules from being
adopted.
O.C.G.A. § 50-13-4 provides a rather complicated and seldom used legislative method for
suspending the implementation of proposed agency regulations. In addition to publishing their
proposed rules for a thirty-day public comment period, DOR is also statutorily required to provide
their proposed rules to the appropriate standing committees in each house of the Legislature – here,
the House Ways and Means and Senate Finance Committees. The committees can consider the
proposed rules and either do nothing, or prior to adoption of the rules by the agency can object to
the rules’ implementation. On the Monday after the 2017 Thanksgiving holidays, just days before
DOR was to adopt the revised Rules, an emergency joint meeting of the House Ways and Means
and Senate Finance Committees was called to consider the proposed Rules.
It was a SRO crowd in the Capitol Committee Room, all anxiously waiting to hear how the
Committees would respond.

Rep. Jay Powell, Chairman of the House Ways and Means

Committee and co-sponsor of HB337, chaired the meeting and offered up an impassioned speech
forcefully condemning the proposed Rules and setting the record straight that the Rules did not
follow the intent of the Legislature in HB337. Public comments were then allowed from the room,
where representatives from the title insurance companies, RPLS, GRECCA and SLTA all spoke
briefly against the Rules, and no one, even after prompting from the Chairman, spoke in favor.
The Committees then unanimously (by those present) voted to suspend the adoption of the
proposed Rules. Despite the absence of some of the Committee members, the vote was more than
two-thirds of each Committee.

A long-time member of the House commented that in his fifteen

years at the Legislature, that was the first time he had ever seen this procedure used in this way.
8
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DOR’s road to adoption of its proposed Rules, which many believed was paved and blacktopped
all the way to the end, had just hit a major obstacle; however, DOR could still choose to adopt the
Rules regardless of the objections of the combined Committees.
If DOR did adopt the Rules over the Committees’ objection, pursuant to O.C.G.A. § 5013-4(f)(2), since there was a two-thirds vote in committee objecting to the proposed agency rule,
the effectiveness of the proposed rule would be stayed until the next legislative session, at which
time the rule may be considered by the entire General Assembly by the introduction of a resolution
in either House or Senate within the first thirty days of the session. If such a resolution is adopted
by the branch where introduced, it would then immediately be transmitted to the other, where it
would be voted on within five days.

If then adopted by two-thirds of the votes of each branch,

the rule is void on the day after the adoption by the second branch. If, however, the resolution is
ratified by less than two-thirds votes of either branch, then the resolution is sent to the Governor
for his approval or veto.

If a veto, then the rule stays in effect. If approved, then the rule is void

on the day after such approval.

If on the 31st day of the session the General Assembly has not

considered an override of the challenged rule, the rule takes effect. As noted, it is complicated.
At the end of the required comment period, DOR did not immediately adopt the proposed
Rules, but instead announced they were still considering all options. Speculation and conjecture
was high throughout the industry, as all waited for DOR to decide on how they would proceed.
HB337 was to take effect on January 1, 2018, time was running out, and attorneys, the Clerks and
the title companies were all anxious about future procedures and processes.
On December 6 – three weeks before implementation of the statute, the silence was broken.
DOR surprisingly abandoned their primary objective of statewide lien attachment for their tax
executions. Further, DOR agreed that with no statewide liens, the clearance mechanism and
9
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Certificates of Clearance to record a deed would not be needed or required, nor would any
additional information need to be placed on the Form PT-61.
Industry representatives met the next day with DOR’s representatives and legislative
counsel to go line-by-line through HB337, striking the refences to statewide lien attachment and
the clearance requirements. The parties at the table had two vital keys to unlocking the door to
successfully salvaging what had become an administrative debacle: (1) readiness to learn and
understand the issues important to everyone; and (2) willingness to open and maintain a dialogue
between the parties on all sides of the issues.
The resulting draft was presented to the original bill’s legislative sponsors, and it was
introduced as HB661 on the first day of the 2018 General Assembly. The bill quickly came out
of the House Ways and Means Committee, unanimously passed the House, was immediately
transmitted across the hall, and just as quickly passed a unanimous Senate. HB661 was signed by
the Governor on February 20, 2018. The sausage was made.
II.

The Sausage is Full of What?
HB661 revised numerous statutes to abolish the statewide lien attachment of DOR tax

executions and completely revoked O.C.G.A. § 44-1-18 regarding Certificates of Clearance, but
there are still important provisions remaining from HB337.
1.

All DOR executions are electronically filed with GSCCCA, and the date of the

filing is the effective date of the execution.2

2

O.C.G.A. § 48-3-42
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One of the original goals of DOR was to have electronic filing and storage of all their
executions. The collection and storage of paper was a huge problem for DOR, and they wanted a
more efficient method. The compromise was worked out that DOR would file electronically
through GSCCCA with the county of the taxpayer’s last know residence, or place of business for
an execution against an entity, as the county of record, and GSCCCA would then forward the filed
execution to the appropriate county Clerk for indexing and recording.
DOR was also reasonably concerned about the date of attachment of their executions. One
of their arguments for maintaining their own registry was the ability for the executions to attach
earlier. With their own registry, DOR would not have to wait for the Clerks to index and record
the executions, as the execution would attach at the moment they placed it in their own registry.
There was considerable discussion about the indexing standards used by the Clerks and the
importance of such standards to the integrity of the record system and insuring the title. The DOR
did not agree to use the same indexing standards as the Clerks use, and would not agree to continue
to have attachment of their executions at the time of recording with the Clerks.
To meet the concerns of DOR over timing of the attachment of the executions and the
concerns of the Clerks and the title insurance industry over indexing standards, a compromise was
reached wherein DOR executions would attach to the real property of the delinquent taxpayer upon
DOR’s electronic filing of the execution with GSCCCA and not upon indexing and recording by
the Clerks.
2.

GSCCCA shall maintain a new searchable index for DOR executions filed but

not yet recorded – a “Pending Lien Search.”3

3

O.C.G.A. § 15-6-97.3(c)(2)
11

40TH ANNUAL REAL PROPERTY LAW INSTITUTE VOL 1
198 of 352

Realizing there would be a gap period between the date the execution was filed by DOR
and the date the execution was transmitted to the applicable county Clerk of Superior Court and
subsequently indexed and recorded, it was agreed that GSCCCA would create and maintain a new
searchable index for those executions filed but not yet recorded – a “pending” index. This new
pending index would be available as a public search index on the GSCCCA website.
When searching titles, it is important to search this new pending execution index to ensure
that there are no filed but not yet recorded DOR executions against your parties in title. The
information available from the Clerk’s office for recorded executions alone is not sufficient. The
filed executions are liens against the taxpayer’s real property.
3.

All DOR executions shall expire ten years from the date of filing and shall not

be subject to renewal by nolla bona or otherwise.4
The change from the previous seven-year renewable lien for state tax executions to a tenyear, non-renewable lien was proffered by DOR early in the process of drafting HB377 and readily
accepted by all. DOR did not offer an explanation as to why they wanted this change, but
presumably it was for cost-cutting and record-keeping expedience.

Now, DOR must file an

execution within five years from the date of a final assessment, the execution shall expire ten years
from the date of filing, and it may not be renewed.
The ten-year period is tolled and suspended for: (1) duration of an installment agreement
plus ninety days; (2) court proceeding for collection is commenced, then the duration of any
judgment from that action; (3) duration of any enforcement action if initiated within the initial tenyear period; (4) duration of a case in bankruptcy plus six months; and (5) period any offer-in-

4

O.C.G.A. § 48-3-42(g)
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compromise is under consideration by the tax commissioner. There is nothing in the statute as to
how notice is provided for the above actions.
4.

All DOR executions or writs of fieri facias filed or recorded prior to December

31, 2017 are invalid as of December 31, 2017, but may be renewed.5
Extinguishing from the real estate records all existing DOR executions and refiling them
after January 1, 2018 was another DOR offered provision and another head-scratching moment for
the rest of the participants. While it appeared a little extreme, if that is what DOR wanted to do,
then OK. It had no adverse effect on the title or the real estate attorney, and it would mean
additional filing revenue for the Clerks.
The only rational reason for this provision appears to be that it is a hold-over provision
from HB912 wherein DOR was originally going to create its new self-maintained statewide lien
registry. To start this new registry, all the previous executions of record in the Clerks’ offices
would have to be extinguished, as well as their attachment to real property, and new entries would
need to be made on the new DOR registry for all executions going forward. To have the full effect
of the new DOR registry, the Clerks could not retain the previously recorded executions.
There were over 275,000 DOR executions on record as of December 31, 2017. To ease
the burden of refiling, DOR had stopped filing new executions in October 2017. Through DOR’s
internal super-secret matrix of what executions they deemed viable and with potential for
collection, DOR identified and then refiled electronically through GSCCCA approximately 77,000
executions, all in the first few days of January 2018. Per statute, any refiled executions must have
been refiled between January 1 and the effective date of the Act. These same executions were also

5

O.C.G.A. § 48-3-42(b)
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placed on the DOR registry in the SOLVED system. All renewed executions have a new ten-year
expiration period from the day of re-filing, and maintain their priority back to the filing date of the
original execution.
5.

DOR tax executions only attach to real property in the county where the

execution is filed.6
All references in HB337 to statewide attachment of DOR tax executions were stricken in
HB661. New language was provided specifically stating that DOR executions shall only attach
to real property in the county in which the execution has been filed. Further, since there would
be a gap between the effective dates of HB337 (January 1, 2018) and HB661, it was provided by
statute that any executions filed in such a gap period shall not have statewide attachment.
6.

DOR maintains their own searchable database.7

As mentioned hereinabove, DOR independently maintains a database of executions levied
against delinquent taxpayers within their SOLVED system that can be searched by the public. This
database is completely separate from the Clerks and the GSCCCA indices, and may or may not
follow the same indexing standards utilized by the Clerks. It can be searched with both taxpayer
name and the last four numbers of a taxpayer’s social security number or tax identification number
(FEIN). One currently does not have to be a registered user of SOLVED to search the delinquent
taxpayer database.
DOR had contemplated that the SOLVED system would be utilized in a much more
extensive and collective way. Under their proposed Rules, a party would have to register with

6
7

O.C.G.A. § 48-3-42(h)
O.C.G.A. § 48-3-43
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SOLVED to request and receive a Certificate of Clearance. This new registration would have
gathered confidential taxpayer information on thousands of SOLVED users across the state, thus
building the DOR internal database for those making inquiries, obtaining clearance certificates,
and making payments on accounts. After HB661, DOR will provide payoff amounts for recorded
executions without the need for registration.
Provisions were specifically included in HB661 that before the lien of a DOR execution
shall attach to real property, such execution must be filed with the Clerk in the county where the
real property is located. These provisions were added to codify and clarify the role of the Clerks’
indices in regard to attachment, and to make clear that the SOLVED registry has no mechanism
for such attachment of executions. It should be noted that while the SOLVED registry does not
have the significance and status that DOR was wanting, the database remains and continues to
grow.
III.

Is the Sausage on the Plate, Or Back in the Fridge?
Despite those who opined that DOR was too powerful and was going to do whatever they

wanted no matter what anyone did or said, in the face of overwhelming and seemingly
overpowering opposition by such a large and powerful government agency, and even though it
appeared that DOR was going to move forward with their Rules, it was, quite frankly, sheer
persistence and determination that prevailed. It was not just a triumph of the real estate and title
insurance industry - it was also the citizens of Georgia who won.
Harriet Beecher Stowe said, “Never give up, for that is just the place and time that the tide
will turn;” and, that is just what happened. There was a resolve by the title insurance companies
(even perhaps to the detriment of risk and insurable interests), RPLS, GRECCA and SLTA to stand
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for the fundamental rights of Georgians, including the right to private property and the disposition
thereof. When it was thought that nothing else could be done, more was exactly what was done,
and the tide turned.
Even though concessions were made by all, and a new bill has passed, questions remain:
Is this the end of the story, or just a mid-chapter in the larger novel? Has DOR abandoned the goal
of statewide lien attachment, or is this just a setback on a longer-term plan? I believe that we
should be vigilant to watch for a return attempt to enact a state-wide lien registry. We need to
ensure such legislation and/or regulations do not make a successful repeat appearance in Georgia.
“He that fights and runs away, May turn and fight another day.” – Tacitus.
In 2017, Illinois passed its version of the Mississippi lien law and enacted the Illinois State
Tax Lien Registration Act. This Act, just like in Mississippi and attempted in Georgia, creates a
self-maintained and self-regulated state tax lien registry entirely in the control of the Illinois
Department of Revenue, and the liens therein have statewide applicability. While too early to tell
whether this is a spreading legislative trend or just another isolated incident, it is certainly enough
to require us to remain diligent.
The Georgia DOR now has its own tax execution registry in place through SOLVED, and
it is running parallel to the indices provided by the Clerks of Court and GSCCCA. Although the
liens in the SOLVED registry currently do not carry with them any attachment to property of the
taxpayer, it is not a far stretch to envision an attempt in future legislation to gain that attachment
ability.

It is no secret that DOR has powerful allies in the Georgia legislature that share their

affinity toward statewide tax liens.

Alliances can be rekindled, and new bills drawn and

introduced.
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Although we know what has been solved with HB661, what remains to become of
SOLVED and what may return in future legislation we will have to wait and see.

To remain

diligent and aware, I urge you to get involved in SLTA, GRECCA, and RPLS. These are the
industry groups that are not only the watchtowers and fighters for the real estate closing attorneys
and title insurance community, they are also protecting the rights of the citizens of Georgia.
These groups are not just nameless, faceless organizations that occasionally put on a lunch or a
seminar; but instead, are your colleagues in the Bar, those sitting next to you and around you.
Keeping our industry strong, sponsoring and promoting effective legislation, and working against
proposed laws and regulations that potentially have a negative impact on our practices and
procedures, the citizens of Georgia, and Georgia real estate is a responsibility we all need to bear,
and your input and participation is needed and welcomed.
Given that most legislators are not attorneys or real estate practitioners, and that they do
not understand liens or title theory, real property or attachments, the difference between a
backchain and a backhoe, it is hard for them to fully grasp the reasons to keep the system we have
and why we have difficultly clearing statewide liens. It is difficult to explain to a layperson the
problems we would face to clear liens against a common name (e.g. John Smith or Mary Jackson)
in 159 counties and with a state population of over 10 million people and little to no information
for parties in a backchain of title, but those same persons may turn a favorable ear to future
arguments of cost reduction, unnecessary duplication of indices, centralized control, and increased
tax collections. For DOR, the groundwork has been laid, the registry is in place; now, it is just a
matter of time. “The two most powerful warriors are patience and time” – Leo Tolstoy. “Never,
never, never give up.” – Winston Churchill.
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In conclusion, I want to recognize the individuals at DOR who led the agency’s effort in
HB337 and HB661 - in particular, Merrill Jacobson, Kerry Herndon, Brian Walker, Dominick
Capotosto, Frank O’Connell and Commissioner Lynne Riley. The legislative and technical teams
at DOR were unprecedentedly inviting and open to the title insurance industry and the real estate
attorneys. These folks were professional and unwavering in their duty and desire to promote and
achieve the best results they could for the Department of Revenue and the State of Georgia. Thank
you for your service and dedication.
Finally, I also want to thank those people in our industry that worked with me and gave
tirelessly in this effort, some in drafting the legislation, some in countless meetings and continuous
and often tense conversations with DOR, some in the effort against the DOR juggernaut and their
proposed Rules, and some working with those key legislators in achieving the changes beneficial
to us all: Tim Minors, Hilary Fentress, Cate Hoskins, Polly Campbell, Amanda Callaway, Deborah
Bailey, Willie Phalon, and Triece Ziblut, and there were many others; and a special thanks to our
good friend at the Capitol who has the interest of the real estate community always in the forefront,
Mo Thrash. If you see these folks, tell them, “Thanks for a job well done!”
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House Bill 661 (AS PASSED HOUSE AND SENATE)
By: Representatives Williamson of the 115th, Powell of the 171st, and Harrell of the 106th

A BILL TO BE ENTITLED
AN ACT

1

To amend Titles 15, 44, and 48 of the Official Code of Georgia Annotated, relating to courts,

2

property, and revenue and taxation, respectively, so as to revise provisions relating to the

3

transmittal, filing, recording, access to, and territorial effect of tax liens issued by the

4

Department of Revenue; to provide for electronic record keeping relating to the filing and

5

public access to state tax liens; to provide for duties and responsibilities of the Georgia

6

Superior Court Clerks' Cooperative Authority; to provide for related matters; to provide for

7

an effective date; to repeal conflicting laws; and for other purposes.

8

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

9

SECTION 1.

10

Title 48 of the Official Code of Georgia Annotated, relating to revenue and taxation, is

11

amended by revising subsections (e) and (f) of Code Section 48-2-56, relating to priority of

12

liens for taxes, as follows:

13

(e) The lien for taxes imposed by the provisions of Article 2 of Chapter 7 of this title,

14

relating to certain income taxes, shall:

15

(1) Arise and attach to all property of the taxpayer within the state as of the time a tax

16

execution for these taxes is filed with the clerk of superior court of the county of the last

17

known address of the taxpayer appearing on the records of the department at the time the

18

state tax execution is filed; and

19

(2) Not attach to the interest of a prior bona fide purchaser where a certificate of

20

clearance is required and has been obtained or where a certificate of clearance is not

21

required pursuant to Code Section 44-1-18, nor be superior to the lien of a prior recorded

22

instrument securing a bona fide debt.

23

Before the lien provided for in this subsection shall attach to real property, an execution

24

shall be filed with the clerk of superior court in the county where the real property is

25

located.
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26

(f) The lien for taxes imposed by the provisions of Article 5 of Chapter 7 of this title,

27

relating to withholding taxes, shall:

28

(1) Arise and attach to all property of the defaulting employer or other person required

29

to deduct and withhold on the date of the assessment of the taxes by operation of law or

30

by action of the commissioner;

31

(2) Not attach to the interest of a prior bona fide purchaser where a certificate of

32

clearance is required and has been obtained or where a certificate of clearance is not

33

required pursuant to Code Section 44-1-18, nor be superior to the lien of a prior recorded

34

instrument securing a bona fide debt; and

35

(3) Not attach to the interest of a subsequent bona fide purchaser where a certificate of

36

clearance is required and has been obtained or where a certificate of clearance is not

37

required pursuant to Code Section 44-1-18, nor be superior to the lien of a lender for

38

value recorded prior to the time the execution for the tax has been filed in the office of

39

the clerk of superior court of the county of the last known address of the taxpayer

40

appearing on the records of the department at the time the state tax execution is filed.

41

Before the lien provided for in this subsection shall attach to real property, an execution

42

shall be filed with the clerk of superior court in the county where the real property is

43

located.

44

SECTION 2.

45

Said title is further amended by revising Code Section 48-3-21, relating to nonresident

46

procedures for petitions to reduce execution to judgment, as follows:

47

48-3-21.

48

All Except for executions issued by the commissioner, all county, municipal, or other tax

49

executions, before or after legal transfer and record, shall be enforced within seven years

50

from:

51

(1) The date of issue; or

52

(2) The time of the last entry upon the tax execution by the officer authorized to execute

53

and return the execution if the execution and entry are properly entered or reentered upon

54

the execution docket or books in which executions issued on judgments and entries on

55

executions issued on judgments are required to be entered or reentered.

56

SECTION 3.

57

Said title is further amended by revising Code Section 48-3-28, relating to entry of

58

satisfaction duly recorded on lien docket, as follows:
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59

48-3-28.

60

An entry of satisfaction shall be made on the lien docket in the office of the clerk of

61

superior court as soon as reasonably possible after a tax execution has been fully satisfied,

62

except as otherwise provided in this chapter. The department shall file a release of any

63

state tax execution as soon as reasonably possible after a tax execution has been fully

64

satisfied. All such releases shall be filed in all offices of the clerks of superior court where

65

the executions were originally filed.

66

SECTION 4.

67

Said title is further amended by revising Article 2 of Chapter 3, relating to uniform system

68

for filing state tax executions, as follows:

69

ARTICLE 2

70

48-3-40.

71

(a) The purpose of this article is to provide a uniform state-wide system for filing notices

72

of state tax executions issued by the commissioner that are in favor of or enforced by the

73

department.

74

(b) This article shall only be applicable to state tax executions and to the liens of state tax

75

executions as against real and personal property which arise pursuant to Code Section

76

48-2-56 for tax liabilities administered by the department.

77

(c) As used in this article, the term:

78

(1) 'Authority' shall mean means the Georgia Superior Court Clerks' Cooperative

79

Authority.

80

(2) 'Certificate of clearance' shall mean a document issued by the department affirming

81

that a proper search has been conducted by the department and has yielded no active liens

82

associated with an individual or entity.

83

(3)(2) 'Delinquent taxpayer' means a person owing an unpaid tax liability that is

84

collectable for which an execution has been filed by the department, unless such

85

execution is released, withdrawn, or expired.

86

(4)(3) 'Execution' shall mean means either a state tax execution or a renewed state tax

87

execution, as applicable.

88

(5)(4) 'Last known address of the delinquent taxpayer' means the address of the

89

delinquent taxpayer appearing on the records of the department at the time the state tax

90

execution is filed with the superior court clerk.

91

(6)(5) 'Renewed state tax execution' means any tax execution properly filed by the

92

department prior to January 1, 2018, that is refiled upon implementation of this article.
H. B. 661
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93

(7)(6) 'State tax execution' means any execution issued by the department for the

94

collection of any tax, fee, license, penalty, interest, or collection costs due the state.

95

(8) 'URPERA' shall mean the Uniform Real Property Electronic Recording Act found

96

at Code Section 44-2-35, et seq.

97

(9) 'URPERA rules' shall mean the rules adopted by the Georgia Superior Court Clerks'

98

Cooperative Authority pursuant to the Uniform Real Property Electronic Recording Act.

99

48-3-41.

100

The department may issue an execution for the collection of any tax, fee, license, penalty,

101

interest, or collection costs due the state once a lien has arisen pursuant to Code Section

102

48-2-56. An execution shall be a lien in favor of the department upon all property and right

103

to property, whether real or personal, within the State of Georgia, belonging to the

104

delinquent taxpayer named on the execution.

105

48-3-42.

106

(a) On or after January 1, 2018, the execution shall be effective as provided by law when

107

such execution is filed by the department with the appropriate superior court clerk.

108

(b) All executions or writs of fieri facias issued by the department filed or recorded on the

109

general execution docket or lien docket of any county shall be invalid as of December 31,

110

2017. Any such execution or writs of fieri facias which the department does not show as

111

satisfied, issued in error, or otherwise withdrawn and which was last recorded or rerecorded

112

on the general execution docket within seven years before January 1, 2018, may be

113

renewed for a period of ten years upon the department's filing a renewed state tax execution

114

with the clerk of superior court on or after between January 1, 2018, and the effective date

115

of this Act. For priority purposes, a filed renewed state tax execution shall retain its

116

original date of filing on the general execution docket or lien docket. All renewed state tax

117

execution documents shall reflect the original date of filing.

118

(c) On or after January 1, 2018, any execution and any related releases, cancellations, or

119

other documents submitted by the department for filing with the clerk of superior court

120

shall be submitted for filing electronically.

121

(d) An execution filed or renewed after January 1, 2018, pursuant to this Code section

122

shall be a lien against and attach to all existing and after-acquired property of the

123

delinquent taxpayer, both real and personal, tangible and intangible, located in any county

124

and in all counties within the State of Georgia, with the same force and effect as any

125

recorded judgment on the lien docket of the superior court clerk.

126

(e) An execution electronically transmitted to the authority pursuant to this Code section

127

shall be deemed filed and perfected upon its receipt by the authority for transmission to the
H. B. 661
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128

applicable clerk of superior court.

129

confirmation of receipt of an execution. Absent evidence of such confirmation there shall

130

be no presumption of filing. Executions filed shall have priority as provided by law.

131

(f) The lien of an execution filed pursuant to this Code section shall continue in effect until

132

released or withdrawn by the department or until the execution has expired.

133

(g) The department shall file an execution within five years of the date of a final

134

assessment. An execution filed or renewed after January 1, 2018, shall expire ten years

135

from the date of filing and shall not be subject to renewal by nulla bona or otherwise. Said

136

expiration period The periods of limitation set forth in this subsection shall be tolled and

137

suspended for:

The authority shall provide to the department

138

(1) The duration of an installment agreement between the taxpayer and the commissioner

139

for any tax liabilities contained within an execution plus an additional 90 days;

140

(2) If a timely proceeding in court for the imposition or collection of a tax is commenced,

141

the duration of the period until the liability for the tax or a judgment against the taxpayer

142

arising from such liability is satisfied or becomes unenforceable;

143

(3) The duration of any enforcement action to collect the liability contained within an

144

execution initiated prior to the expiration of the period of limitations and released after

145

such period of limitations;

146

(4) In a case under Title 11 of the United States Code, the running of the period of

147

limitations provided in this Code section shall be suspended and tolled for the period

148

during which the commissioner is prohibited from collecting any tax liability and six

149

months thereafter; or

150

(5) The period during which a taxpayer's offer-in-compromise is under consideration by

151

the commissioner.

152

(h) All executions filed by the department on or after the effective date of this Act shall

153

only attach to real property in the county in which the execution has been filed. After the

154

effective date of this Act, no execution previously filed by the department shall be

155

considered to have state-wide attachment to all real property within the state and shall only

156

attach to real property in the county in which the execution has been filed.

157

48-3-43.

158

(a)

159

management system in a form that permits information related to executions to be readily

160

accessible in an electronic form via the Internet and available to the public. The following

161

shall be available within such system at no charge to the public:

The department shall maintain information on executions in its information
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162

(1) Search by delinquent taxpayer name, execution number, last four digits of the

163

taxpayer's social security number, or, when applicable, federal employee identification

164

number;

165

(2) Search by identification number assigned to the execution by the department;

166

(3) The basis for an execution, including, but not limited to, the amount of the taxes,

167

penalties, interest, and fees owed, and the tax periods and relevant assessment dates of

168

the taxes owed;

169

(4) The place, date, and time of the filing of the execution;

170

(5) The status of the execution as defined in subsection (b) of this Code section;

171

(6) The present balance of the execution;

172

(7) Provision of official electronic copies of an execution; and

173

(8) Provision and issuance of official statements of lien pursuant to Code Section

174

44-1-18;

175

(9) Provision and issuance of official certificates of clearance pursuant to Code Section

176

44-1-18;

177

(10) Search by identification number assigned to certificates of clearance; and

178

(11)(8) Notwithstanding Code Sections 48-2-15 and 48-7-60, provision Provision and

179

issuance of official payoff information as to any execution pursuant to Code Section

180

44-1-18.

181

(b) An execution shall hold one of the following official statuses on the department

182

information system and such status shall be available, except as provided below, and on the

183

electronic printable forms of state tax executions:

184

(1) Active — The execution is perfected and enforceable;

185

(2) Withdrawn — The execution was issued in error and is not enforceable. Within two

186

business days from the date the department discovers an error in the filing of an

187

execution, it shall change the status of the execution to withdrawn. Such execution shall

188

be treated as though it was never filed;

189

(3)

190

enforceable. Within 15 business days from the department's receipt of payment in full

191

of an execution, the department shall change the status of the execution to released. The

192

department may release an unpaid execution that the department determines is not legally

193

or practically collectable;

194

(4) Refiled — If an execution is released in error, the department may file a new

195

execution for any outstanding, finally determined tax liability to bear an active status as

196

of the date of the new recording; and

197

(5) Expired — The execution has expired pursuant to Code Section 48-3-42 and is

198

unenforceable.

Released — The execution has been released or canceled and is no longer
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199

(c) The department shall provide to the authority such electronic linking data elements as

200

may be required by the authority to link filed executions found in the authority's state-wide

201

uniform automated information system for real and personal property records to the

202

matching data related to the execution in the department's information management system.

203

(d) The department's information management system as provided for in this Code section

204

shall constitute a public record and the department shall redact information in accordance

205

with Code Section 9-11-7.1.

206

(e) The department's information management system as provided for in this Code section

207

shall not be used for survey, marketing, or solicitation purposes. Survey, marketing, or

208

solicitation purposes shall not include any action by the department or its authorized agents

209

to collect a debt on an execution. The Attorney General is hereby authorized to bring an

210

action at law or in equity to address the unlawful use of such information for a survey,

211

marketing, or solicitation purpose and to recover the costs of such action, including

212

reasonable attorney's fees.

213

(f) The commissioner may adopt reasonable rules and regulations providing for the

214

maintenance, reliability, accessibility, and use of the department's information management

215

system. Such rules and regulations may address, among other matters, the authenticity of

216

the electronic printable executions and issues related to periods during which the

217

information system may be unavailable for use due to routine maintenance or other

218

activities.

219

48-3-44.

220

(a) An execution bearing a 'Released' status on the department's information management

221

system shall constitute a complete release of the execution by the department and of the

222

department shall also timely file the release of the lien in the office of the clerk of superior

223

court where the execution was filed as required by Code Section 48-3-28.

224

(b) A certificate of clearance issued by the department shall be deemed an effective release

225

of an execution. The department shall provide to the delinquent taxpayer, within 30 days

226

of the date of payment, a notice of the release of the execution and shall cause a release of

227

the execution to be filed with the applicable superior court clerk.

228

SECTION 5.

229

Title 15 of the Official Code of Georgia Annotated, relating to courts, is amended by revising

230

Code Section 15-6-97.3, relating to revision of automated information system for state tax

231

execution data and regulatory authority, as follows:
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232

15-6-97.3.

233

(a) The Georgia Superior Court Clerks' Cooperative Authority or its designated agent shall

234

revise the state-wide uniform automated information system for real and personal property

235

records as provided for in Code Section 15-6-97 to provide for the inclusion in such system

236

functionality as provided in this Code section for state tax executions and renewed state tax

237

executions electronically filed with clerks of superior court as provided for in Article 2 of

238

Chapter 3 of Title 48.

239

(b) As used in this Code section, the term 'state tax execution' shall be inclusive of the term

240

'renewed state tax execution.'

241

(c) Effective January 1, 2018, the state-wide uniform automated information system for

242

real and personal property records shall be revised to provide the following function and

243

utility related to state tax executions:

244

(1) Electronic query of the Georgia consolidated lien indexes for state tax execution

245

instrument types by direct party name to include state-wide results of all state tax

246

executions filed for such party regardless of any applied county limiting search filter;

247

(2) Electronic query of the Georgia consolidated lien indexes for all lien types by direct

248

party name to include state-wide results of all state tax executions filed for such party

249

regardless of any applied county limiting search filter;

250

(3) A secondary electronic query of the results returned by a search performed pursuant

251

to paragraphs (1) and (2) of this subsection by the last four digits of a social security

252

number or federal employer identification number which will render results of state tax

253

executions associated with such number;

254

(4)(1) An electronic link from an index data record of a state tax execution found in the

255

system to the Department of Revenue information management system to provide users

256

access to detailed information, and status, and clearance certificates from the department

257

system. The Department of Revenue shall provide to the authority such electronic linking

258

data elements as may be required by the authority to link filed executions found in the

259

state-wide uniform automated information system for real and personal property records

260

to the matching data on the execution in the Department of Revenue information

261

management system; and

262

(5)(2) A searchable electronic filing submission docket or other means which allows a

263

search by direct party name, as provided by the Department of Revenue, for state tax

264

executions which have been submitted to the authority for filing with a clerk of superior

265

court pending the inclusion of final index data for such execution into the Georgia

266

consolidated lien indexes. Search features shall be available for an execution upon its

267

receipt by the authority.
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268

(d) The Georgia Superior Court Clerks' Cooperative Authority shall have authority to

269

promulgate rules and regulations necessary to develop and implement the provisions of this

270

Code section.

271

SECTION 6.

272

Title 44 of the Official Code of Georgia Annotated, relating to property, is amended by

273

revising Code Section 44-1-18, relating to execution search prior to conveyance of property,

274

as follows:

275

44-1-18.

276

(a) As used in this Code section, the term:

277

(1) 'Certificate of clearance' or 'certificate' shall mean a document issued by the

278

department affirming that a proper search has been conducted by the department and has

279

yielded no active liens associated with an individual or entity, as provided for in Article

280

2 of Chapter 3 of Title 48.

281

(2) 'Current owner' means:

282

(A) The individual or entity vested with fee simple title to a parcel of real property; or

283

(B) Where fee simple title to a parcel of real property has been vested by:

284

(i) A joint tenancy with survivorship rights, then the survivor of such joint tenancy;

285

(ii) A deed in lieu of foreclosure, then the grantor of such deed;

286

(iii) An order of a probate court providing for:

287

(I) An executor, administrator, and granting an order declaring no administration

288

necessary, then the deceased subject party of such probate proceeding; or

289

(II) A conservator, custodian, or guardian, then the ward subject party of such

290

probate proceeding;

291

(iv) A deed into a trustee of a trust in which the party to an execution is the trustor,

292

then:

293

(I) Where an execution attaches to the trustor prior to the trustor's conveyance to

294

the trust, then the trustor; and

295

(II) Where an execution attaches to the trustor after the trustor's conveyance to the

296

trust, then the trustee of such trust in his or her capacity as trustee and the trust,

297

which trust shall obtain a distinct federal employee identification number;

298

(v) An order of a court providing:

299

(I) Award of real property to a spouse in a divorce proceeding, then the spouse so

300

awarded fee simple title to the property;

301

(II) Award of real property in a quiet title action as provided in Code Section

302

23-3-40, et seq., and Code Section 23-3-60, et seq., then the successful petitioner

303

of such action, provided proper service was effectuated upon the department; or
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304

(III) Award of real property in an action to partition the property; where the

305

property is physically partitioned into separate parcels, then the party vested with

306

title to each such partitioned parcel; and where the property is ordered sold and the

307

proceeds of such sale partitioned, then to each party to the extent of their interest in

308

said proceeds;

309

(vi) The death of a life tenant, then the remaindermen of such life estate;

310

(vii) The termination of an executory trust, then the vestees of such trust;

311

(viii) The merger of entities wherein one or more of the entities is a party to an

312

execution, then both the acquired and acquiring parties; or

313

(ix) Voluntary deed to a condemnor for compensation as provided in Title 22, then the

314

grantor in such deed.

315

(3) 'Department' shall mean the Georgia Department of Revenue.

316

(4) 'Execution' shall mean either a state tax execution or a renewed state tax execution

317

as defined in Article 2 of Chapter 3 of Title 48.

318

(5) 'Statement of lien' or 'statement' shall mean a document issued by the department:

319

(A) Affirming that an active execution, as provided for in Article 2 of Chapter 3 of

320

Title 48, is associated with the current owner;

321

(B) Providing the identification reference number assigned to the execution by the

322

department; and

323

(C)

324

information management system for payoff information of such execution.

Providing information to contact the department through the department's

325

(b) Prior to the conveyance of real property upon which a title is transferred, any holder

326

of a fee simple interest in real property, licensed attorney at law, or title insurance company

327

shall be entitled to, upon request from the department:

328

(1) A certificate of clearance; or

329

(2) A statement of lien.

330

(c) The department shall only require a certificate of clearance for the current owner of the

331

property to be conveyed at the time of the conveyance, and shall not require a certificate

332

of clearance as to any previous owners or title holders of such property.

333

(d) Subject to the provisions of subsection (n) of this Code section, all executions against

334

any party previously vested with title other than the current owner shall be of no force and

335

effect as to the title of, and shall not be a lien against, any real property owned by the

336

current owner.

337

(e) All requests for a certificate of clearance made to the department shall:

338

(1) Be in writing;

339

(2) State the name, address, e-mail address, and telephone number of the requestor;
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340

(3) State whether the requestor is the owner of the real property, an attorney at law, or

341

a title insurance company;

342

(4) State the name of the current owner of the real property;

343

(5) State an e-mail address to which the certificate or statement can be directed; and

344

(6) Provide a certification that the information provided therein is true and correct to the

345

best of the requestor's knowledge.

346

(f) All requests shall be transmitted to the department by electronic means through the

347

department's information management system or be delivered to the registered address of

348

the department by certified mail, return receipt requested, or statutory overnight delivery.

349

Any request transmitted by electronic means shall be considered received on the first

350

business day following such transmission.

351

(g) The information specified in the certificate of clearance shall be binding upon the

352

department as of the date of the certificate and for 30 days thereafter, during which time

353

the department shall not issue any new executions against the current owner designated in

354

the certificate.

355

(h) The department shall furnish a certificate of clearance or statement of lien, as

356

applicable, to the requestor immediately upon request by electronic means through the

357

department's information management system or, if not available through such system, to

358

the e-mail address provided by the requestor within five business days of receipt of such

359

request.

360

(i) The failure of the department to provide a certificate or statement within such five-day

361

period shall cause any lien against real property arising from any execution against the

362

current owner to be extinguished and to be of no force and effect as to the title. Such

363

failure by the department to provide a certificate or statement shall be evidenced by a

364

recorded affidavit, signed by a licensed attorney at law, containing a statement that the

365

request was made pursuant to this Code section and that a certificate has not been issued

366

by the department and would not be found in the records of the department or otherwise,

367

with a copy of the acknowledgment of receipt of the request attached thereto.

368

(j) The certificate of clearance may be recorded in the superior court of the county where

369

any real property owned by the current owner lies, and upon such recording shall be

370

conclusive evidence that through that certain date 30 days after the date of the certificate

371

no lien of the department attaches to the real property owned by the current owner referred

372

to in such certificate.

373

(k) A copy of the certificate of clearance shall be maintained in the department's

374

information management system and shall be identified by an identification number

375

assigned to the certificate by the department, with such identification number being
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376

required to be entered on the real estate transfer tax declaration form as required in Code

377

Section 48-6-4.

378

(l) If a statement of lien is issued and payoff information is acquired from the department

379

pursuant to the reference information provided therein, such payoff information shall be

380

binding upon the department as of the date such payoff information is received by any

381

requesting party and for 30 days thereafter, during which time the department shall not

382

issue any executions against the current owner designated in the statement, and upon

383

payment in full of all sums due as set forth in any such payoff information:

384

(1) All liens of the department against the real property owned by the current owner in

385

existence as of the date of the statement shall be extinguished and all executions

386

encumbering such real property shall be cancelled. The department shall provide proof

387

of receipt of such payoff to the party remitting such payoff funds, and such proof may be

388

recorded in the superior court of the county where the real property lies, and upon such

389

recording shall be conclusive evidence that through the date of the statement no lien of

390

the department attaches to any real property owned by the current owner referred to in

391

such statement; and

392

(2) If one or more executions are for any reason not set forth on such statement or payoff

393

information, as to such omitted execution, said payment shall cause any lien against any

394

real property owned by the current owner arising from any such omitted execution to be

395

extinguished and to be of no force and effect as to the title.

396

(m) Any person who files a request in accordance with this Code section which request is

397

fraudulent shall be guilty of a misdemeanor and shall be punished by imprisonment for not

398

more than 12 months or by a fine of not less than $1,000.00 nor more than $5,000.00, or

399

both.

400

(n) Noncompliance with any provision of this Code section shall preserve an execution

401

properly executed and filed as provided for in Article 2 of Chapter 3 of Title 48 on real

402

property on the date of any conveyance of such property.

403

(o) This Code section shall not apply to any conveyance listed below and the grantee of

404

any such conveyance shall take title to the real property free and clear of any execution or

405

lien created from such execution existing at the time of such conveyance:

406

(1) A foreclosure of a mortgage or security deed, wherein such mortgage or security deed

407

has priority over any execution;

408

(2) A receiver or trustee in a bankruptcy proceeding;

409

(3) A judicial order resulting from an action regarding condemnation, forfeiture, and

410

judicial foreclosure, wherein the department was properly provided personal service of

411

such action;

412

(4) A tax sale performed by the Internal Revenue Service;
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413

(5) A year's support order by operation of law; or

414

(6) A tax sale conducted by any sheriff, tax commissioner, or municipal levying officer

415

in this state, provided that proper service was effectuated on the department in accordance

416

with Code Section 48-4-45,

417

and upon such conveyance all liens of the department against the real property owned by

418

the current owner of such property as of the date of such conveyance shall be extinguished

419

and all executions encumbering such real property shall be cancelled.

420

(p) The certificate of clearance shall be signed by the state revenue commissioner, or

421

authorized agent thereof, and shall contain certifications from the department regarding:

422

(1) Identification of the current owner;

423

(2) That upon statutory request by a proper party in accordance with this Code section,

424

an examination of the department records was made by the department;

425

(3) That upon such examination by the department, the current owner as shown in the

426

certificate has no active liens associated with such party by an execution or lien arising

427

therefrom; and

428

(4) The certificate is given pursuant to this Code section.

429

(q) The state revenue commissioner shall promulgate such rules and regulations not in

430

conflict with this Code section as may be necessary and appropriate to implement and

431

administer this Code section. Reserved.

432

SECTION 7.

433

Said title is further amended by revising Code Section 44-2-2, relating to the duties of clerks

434

to record property transactions, as follows:

435

44-2-2.

436

(a)(1) The clerk of the superior court shall file, index on a computer program designed

437

for such purpose, and permanently record, in the manner provided constructively in Code

438

Sections 15-6-61 and 15-6-66, the following instruments conveying, transferring,

439

encumbering, or affecting real estate and personal property:

440

(A) Deeds;

441

(B) Mortgages;

442

(C) Liens as provided for by law; and

443

(D) Maps or plats relating to real estate in the county; and

444

(E) State tax executions and state tax execution renewals as provided for in Article 2

445

of Chapter 3 of Title 48.

446

(2) As used in this subsection, the term 'liens' shall have the same meaning as provided

447

in Code Sections 15-19-14, 44-14-320, and 44-14-602 and shall include all liens provided

448

by state or federal statute.
H. B. 661
- 13 -

40TH ANNUAL REAL PROPERTY LAW INSTITUTE VOL 1
218 of 352

18

LC 43 0769S/AP

449

(3) When indexing liens, the clerk shall enter index the names of debtors in the index in

450

the manner provided for names of grantors conveying real estate in subsection (b) of

451

Code Section 15-6-66 and the names of creditors or claimants in the manner as provided

452

therein for names of grantees making such conveyances. When indexing state tax

453

executions and state tax execution renewals as provided by subparagraph (a)(1)(E) of this

454

Code section, the clerk shall enter the names of the taxpayers in the manner provided for

455

names of grantors conveying real estate in subsection (b) of Code Section 15-6-66 and

456

the name 'GEORGIA STATE DEPT OF REVENUE' in the manner as provided therein

457

for names of grantees making such conveyances. For state tax executions, the clerk shall

458

also:

459

(A) Index the last four characters of the taxpayer's social security number or the last

460

four characters of the federal employer taxpayer number, as applicable to each

461

taxpayer;

462

(B) Index such state tax execution control number as provided by rule established by

463

the Georgia Superior Court Clerks' Cooperative Authority;

464

(C) Index using instrument types as provided by rule established by the Georgia

465

Superior Court Clerks' Cooperative Authority; and

466

(D) Transmit such data to the Georgia Superior Court Clerks' Cooperative Authority

467

pursuant to the provisions of paragraph (15) of subsection (a) of Code Section 15-6-61

468

parties in the manner provided by such rules and regulations adopted by the Georgia

469

Superior Court Clerks' Cooperative Authority pursuant to the provisions of Code

470

Section 15-6-61 as authorized by Code Section 15-6-97.

471

(4) When indexing maps or plats relating to real estate in the county, the clerk of superior

472

court shall index the names or titles provided in the caption of the plat.

473

(b) Deeds, mortgages, and liens of all kinds which are required by law to be recorded in

474

the office of the clerk of superior court and which are against the interests of third parties

475

who have acquired a transfer or lien binding the same property and who are acting in good

476

faith and without notice shall take effect only from the time they are filed for record in the

477

clerk's office.

478

(c) Nothing in this Code section shall be construed to affect the validity or force of any

479

deed, mortgage, judgment, or lien of any kind between the parties thereto.

480

SECTION 8.

481

This Act shall become effective upon its approval by the Governor or upon its becoming law

482

without such approval.
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SECTION 9.

All laws and parts of laws in conflict with this Act are repealed.
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Proposed Revisions to Title Standards to reflect House Bill 661 (2018)

16.3 Judgments and Executions
Judgments, decrees, orders and writs of fieri facias issued pursuant to any judgment, decree or order do
not become a lien upon the title to real property until said judgment, decree or writ of fieri facias is
entered in proper indices in the applicable records in the Office of the clerk of the Superior Court of the
county in which the real property is located. However, this section does not apply if the parties have
actual notice of the existence of a judgment, decree or order or a fi fa issued on same.
A State tax execution does not become a lien upon the title to real property of the taxpayer until said
execution is filed with the clerk of the county where the real property is located. State tax executions
filed with the county clerk by electronic transmission to the Georgia Superior Court Clerks’
Cooperative Authority (“GSCCCA”) are deemed filed and perfected upon receipt by the GSCCCA as
evidenced by inclusion in the pending lien database maintained by the GSCCCA. O.C.G.A. 48-3-42(e).
Comment: O.C.G.A. Section 9-12-86(b). “The purpose of the statute is to protect third persons acting in
good faith and without notice by requiring that any judgment, decree or order must be recorded before it
will in any way affect or become a lien on title to real property...The period between the taking of the
judgment and its recording is merely a period of dormancy. When the judgment is recorded as provided
for in the Code, the dormancy ends and the judgment becomes effective as a lien on real estate. We hold
that for priority purposes, the judgment then relates back to the date of its rendition and shall be
considered of equal date with other perfected liens arising from judgments on verdicts rendered at the
same term of court.” National Bank of Georgia v. Morris-Weathers Co., 248 Ga. 798, 800, 286 S.E.2d 17
(1982).
16.4 Dormancy of Judgments
Judgments (except Federal liens in certain situations) become dormant after seven years from their
being indexed in the General Execution Docket. In the absence of an entry upon the judgment showing
levy or nulla bona and re-recording of same in the General Execution Docket, the judgment is not
effective for an additional seven year period. Thus, judgments which were entered seven years prior to
the date of examination and which have not been re-filed and re-indexed in the General Execution
Docket do not affect marketability of title (O.C.G.A. Section 9-12-60). The same rule applies for State,
County and City tax executions (O.C.G.A. Section 48-3-21).
State tax executions or writs of fieri facias issued by the Georgia Department of Revenue and filed or
recorded prior to January 1, 2018 are invalid and do not affect marketability of title unless filed as a
renewed state tax execution with the Office of the clerk of Superior Court on or after January 1, 2018
and by February 20, 2018. For priority purposes, a filed renewed state tax execution shall retain its
original date of filing as reflected on the filed execution document (O.C.G.A. 48-3-42 (b)). State tax
executions or writs of fieri facias filed or renewed after January 1, 2018 expire ten years from the date
of filing and cannot be renewed by nulla bona or otherwise. (O.C.G.A. 48-3-42 (g)).
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Title Insurance Hall of Fame: “WET” Bandits
Issue –
Does a municipality’s lack of access to electronic records due to a cyber-attack cause the
provisions of the code to be suspended?

Brief Facts –
After a cybercrime has caused a major municipality to lose access to account
information, local attorneys are having considerable difficulty closing transactions in said
municipality due to the fact that water bill information cannot be obtained. Lenders and
purchasers in this market are having considerable concern having to close with an
exception for water bills.
§ 36-60-17
§ 36-60-17.
(a) No public or private water supplier shall refuse to supply water to any single or
multifamily residential property for which water has been furnished through the use of a
separate water meter for each residential unit on application of the owner or new tenant
of such property because of the indebtedness of a prior owner, prior occupant, or prior
lessee to the water supplier for water previously furnished to such property.
(b) For each new or current account to supply water, the public and private water
suppliers shall maintain a record of identifying information on the applicant for the
water service and shall seek reimbursement of unpaid charges for water service
furnished initially from the person who incurred the charges.
(c) (1) Any real property owner or tenant, person having executed a contract for the
purchase or occupancy of real property, attorney closing a real estate transaction for the
purchase of real property, or lender considering the loan of funds to be secured by real
property shall be entitled upon request to a statement from a public or private water
supplier setting forth the amount of water charges currently and past due and any late
1
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charges and interest applicable for water supplied to such property. Such request shall:
(A) Be in writing;
(B) State the address of the real property for which water was supplied;
(C) Be delivered to the billing address of the public or private water supplier by certified
mail, return receipt requested, statutory overnight delivery, or electronic means if
electronic communication is permitted by such supplier; and
(D) State a return address or e-mail address to which the statement reflecting the
moneys owed is to be directed.
(2) Any request transmitted by electronic means shall be considered received on the first
business day following such transmission.
(3) The public or private water supplier shall furnish such statement to the requestor by
certified mail, return receipt requested, statutory overnight delivery, or electronic means
if electronic communication is provided by the requestor within ten business days of
receipt of such request. Such supplier may charge a fee not to exceed $10.00 to provide
the requested information.
(4) The failure of the public or private water supplier to provide such statement within
such ten business day period shall:
(A) Cause any lien for unpaid charges provided by this Code section to be extinguished
and to be of no force or effect as to the title acquired by the purchaser or lender, if any,
and their respective successors and assigns in the transaction contemplated in
connection with such request; and
(B) Prevent the public or private water supplier from denying water services to the new
real property owner or tenant.
(5) The information specified in the public or private water supplier's statement shall be
binding upon the public or private water supplier as of the date of the statement and for
30 days thereafter. When payment in full is tendered within such 30 day period, it shall
extinguish any lien by operation of law which the public or private water supplier may
have against such property.
(d) A public or private water supplier shall not impose a lien against real property to
2
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secure unpaid charges for water furnished unless the owner of such real property is the
person who incurred the charges and shall not deny water services when such a lien has
been extinguished.
(e) This Code section shall not apply to associations that are subject to Article 3 of
Chapter 3 of Title 44 which supply water.
(f) A public or private supplier of gas, sewerage service, or electricity shall not impose a
lien against real property to secure unpaid charges for gas, sewerage service, or
electricity unless the owner of such real property is the person who incurred the charges.
HISTORY: Code 1981, § 36-60-17, enacted by Ga. L. 1994, p. 1957, § 1; Ga. L. 2016, p.
240, § 1/SB 206.
Focusing on section (c) of the above code, should the municipality not provide the
statement of outstanding water bills within 10 days of the request, then the lien for same
would be extinguished.
Does this statute control or does the fact that the municipality was attacked provide
a safe harbor from this rule?

Result –
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________

3
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Title Insurance Hall of Fame: Construction Obstruction
Issue –
How does one underwrite a construction loan for a lender and a new Joint Venture
Partner where the Borrower has already commenced work on the site?

Brief Facts –
After purchase of a commercial site, Borrower engages a General Contractor and
work commences on the site. Borrower then affiliates with a Joint Venture Partner who
assists in coordinating with Lender for a new construction loan on the site.

Result –
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________

4
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Title Insurance Hall of Fame: “STRIP” Tease
Issue –
Does a gap area owned by a third party of which an accessway to a public right of way is
located prevent one from insuring the fact that the subject tract has access to the public
right of way?

Brief Facts –
Just before closing, a survey was sent to the closing attorney that depicted a strip
of property, owned by a third party, between the tract being conveyed and the public right
of way. Upon review by the closing attorney, the tax map did show a small sliver strip
between the public right of way and subject property. Furthermore, this tract was less and
excepted from the legal description in the closing attorney’s commitment, however it was
believed that same was for right-of-way purposes.
The closing attorney then followed up with the law firm who had filed the deed
creating the strip and much was learned about its origin. More than twenty years
previous, the grandmother to the current seller (who took this site through her estate)
conveyed a large tract south of subject property for development into a commercial
shopping center with a major grocery chain as the anchor tenant. Subject property was
directly to the north of the property conveyed, and as a part of that closing, a strip of land
in front of the grandmother’s residence was conveyed to the commercial developer, as was
the large commercial tract south of the grandmother’s residence. The strip was supposed
to be a deceleration lane for the proposed right of way improvements which would
accompany the development of the commercial site.
5

40TH ANNUAL REAL PROPERTY LAW INSTITUTE VOL 1
230 of 352

However, the economy is a cruel mistress and when the major grocery chain pulled
out of the municipal market, the entire deal collapsed and the developer was foreclosed
upon. The grandmother continued to utilize the dual driveways which crossed the strip
for the next twenty years and her heirs did so upon her death. The strip (and the
commercial property to the south) was transferred from the foreclosing bank to another
owner and was subsequently transferred a few times until the property to the south was
developed into townhomes and the townhome owner was left with the strip in front of the
grandmother’s house.
Upon the full review of the surveys, the proposed purchaser was increasingly
concerned with the fact that they did not have direct access to the public right of way.

Result –
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________

6
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Title Insurance Hall of Fame: “JOKER” Broker
Issue –
Does a broker who is owed a commission with regard to a transaction certain on a specific
property have any claim to commissions arising from a transaction between the same
parties for an adjacent tract?

Brief Facts –
Seller and Buyer successfully closed a major transaction involving the purchase of
a sports arena. Commensurate with said sale Broker received a substantial commission.
The Broker provided a Broker’s Lien Waiver with the arena legal description waiving any
lien rights to the arena property. The Broker’s commission agreement only included the
arena property as the property under which a commission was owed.
When a subsequent transaction involving a sale by Seller to Buyer for the
restaurant/commercial district adjacent to the arena was nearing closing, the broker on
the arena transaction asserted the he was owed a commission for all transactions
involving Buyer and Seller within the arena campus, notwithstanding the property
identified in the commission agreement.

Result –
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________

7
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Title Insurance Hall of Fame: Marquee Deportee
Issue –
Does the owner of a shopping center have the right to remove a gas station name from a
common sign where the gas station has been utilizing the sign for an extended period of
time with no easement or lease right?

Brief Facts –
A shopping center developer prepared and began development on a large
commercial tract with two northerly outparcels. The development was designed with the
outparcels to the north of a common accessway, which accessway ran to a large shopping
center parcel to the south. The accessway and shopping center parcel were originally
owned by Developer, and the two outparcels were sold to a hamburger chain and gas
station (running left to right). The accessway ran from a large public right of way to the
west.
After initial development, the Developer fell on difficult financial times and lost
the property to Bank via foreclosure. Just before the foreclosure the gas station outparcel
owner erected a sign with the gas prices and gas station name within the accessway
adjacent to the large public right of way. The gas station owner had no easement right or
license for the sign, and the sign location was identified in the original declaration as a
sign location for the shopping center.
When the bank who foreclosed entered in to a contract to sell the shopping center
tract, the prospective purchaser inquired as to what right the gas station owner had to the
sign adjacent to the large public right of way.
8
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Result –
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
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Title Insurance Hall of Fame: Power Hour
Issue –
How should a transaction be handled involving an incapacitated individual who executed
a durable general power of attorney prior to becoming incapacitated?

Brief Facts –
Owner purchases residential home and enjoys same for many years. As the owner
approaches retirement age, he executes a general power of attorney authorizing Attorney
to act on his behalf. After executing the power of attorney, Owner becomes incapacitated.

Result –
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
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Title Insurance Hall of Fame: Train Pain
Issue –
How can an industrial tract which has been possessed by an owner for more than thirty
years be conveyed when the deed from the Railroad to the Industrial Owner was never
filed?

Brief Facts –
After a nearly eighty year run on one site, an Industrial Owner decided to sell their
industrial campus to a commercial developer for use as a mixed-use site. The Industrial
Owner had acquired the premises in multiple transactions over the years, the last part of
which being acquired from the Railroad thirty years previous.
As is often to happen in railroad transactions, the deed is executed and delivered
but never recorded. The original is lost, but a rough partial copy does exist. The title search
picks up all tracts vested in the Industrial Owner but the railroad tract acquired thirty
years before.

Result –
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
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Title Insurance Hall of Fame: Authority Inferiority
Issue –
How can the requirement for seller’s authority documentation be met when the seller
entity is an administratively dissolved LLC for which no one is able to produce a signed
version of the operating agreement?
Brief Facts –
An LLC purchased an apartment complex in 2012 as tenants in common. The complex
was converted to condominiums and all of the residential condo units were sold off by
the end of 2014. The space, which was previously used as the apartment complex
management offices, was converted to a commercial condo unit and, rather than being
sold off, was used by one of the principles of the owner LLC for his business offices. The
LLC failed to convey title to the commercial unit to the principle using it as his business
offices in 2014. The LLC was administratively dissolved in 2015 because in the minds of
the involved parties, the project was complete and all units were sold off. Unfortunately,
no one asked a real estate attorney about documentation relating to the commercial
condo unit. In 2018, the principle who has been using the commercial condo unit, and
paying tax on it since 2014, contracts to sell the commercial condo unit. The purchaser’s
title commitment shows that the record title to the unit is in LLC. This LLC has now
been administratively dissolved with the Secretary of State, and no one is able to
produce a copy, or original, of the signed LLC operating agreements which were
purportedly signed in 2012 when the LLC was formed for the purpose of acquiring an
interest in the property. Seller’s counsel is able to produce a draft copy of the LLC
operating agreement from his email archives. Seller’s counsel has represented one of
the members of the LLC and the manager of the LLC for over 10 years. Sellers counsel
12
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has no contact with the other member of the defunct LLC, nor does his client wish to
allow him to contact the other member of the defunct LLC. The unexecuted version of
the LLC operating agreement gives the named manager full power to sell the property.
Result –
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
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Title Insurance Hall of Fame: Access Mess
Issue –
Does a subdivision development with platted lots on a recorded plat have insurable access
when the streets located in the subdivision development has not been properly dedicated?

Brief Facts –
A Subdivision Developer develops a residential subdivision and files a Declaration
of Covenants and Subdivision Plat. The Declaration does not provide for access to the
platted lots. The Subdivision Plat does not dedicate the roads to the public. The
Municipality does not maintain the subdivision roads nor is there a right of way deed for
same. The Subdivision Developer is long gone and all of the subdivision lots have all been
sold.

Result –
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
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Title Insurance Hall of Fame: Banker Rancor
Issue –
What tools can a title insurance professional utilize when a title search uncovers a Deed
to Secure Debt for a long defunct bank with no obvious successor?

Brief Facts –
All too often after a title search the search will disclose an open Deed to Secure
Debt. Occasionally, there will be a link or two back in the chain of title. With the frequent
bank failures and mergers in the past decade, uncovering the true holder of this aged Deed
to Secure Debt is quite difficult.
What strategies should be employed to clear these items of record to rehabilitate
the title for closing?

Result –
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
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Property Taxes: What You Need to Know
and Recent Developments
Presented By

Brad Hutchins
May 2018 – Amelia Island, FL, ICLE

Tax fi fas (a.k.a. tax executions)
 7 year dormancy/renewed by a nulla bona
 Arises as a lien on January 1st
 Transferable to third parties
 Notice requirements under

O.C.G.A. § 48-3-19

1
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Calculation of Delinquency
 Prior to July 1, 2016
 Interest at 1% per month
 One time 10% penalty at 90 days delinquent

 As of July 1, 2016 (HB 960)
 Interest at prime + 3% annually, calculated monthly.
 Adjusts January 1 of each year

 Penalty of 5% accrues at 120, 240, 360, and 480 days of delinquency

Population-Specific Rules
H.B. 960 interplay with OCGA 48-5-24
 Subsection (b) applies to DeKalb only
 Allows for installment payments.
 Allows for 5% additional penalty when installments become due

 Subsection (c) applies to Fulton and Atlanta only
 Additional 1% interest per month on the portion exceeding $1,000
 Additional interest cannot be collected by transferees

2
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Population-Specific Rules (cont.)
 Subsection (d) applies to Chatham, Clayton, Cherokee,

Henry, Richmond, Muscogee, Forsyth, Hall and Bibb
 10% penalty attaches if not paid by December 20
 Interest accrues on unpaid taxes and penalty

 Subsection (e) applies only to Cobb
 5% penalty attaches on October 15
 Interest accrues on unpaid taxes and penalty

Two Types of Tax Sales
 Tax Foreclosures a/k/a Judicial In Rem Tax Sales
 “Regular” (non-judicial) Tax Sales

3
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Title After a Non-Judicial Tax Sale
 Defeasible fee
 Buyer’s rights of access to property limited
 Code compliance challenges

 Buyer’s obligation of payment
 HOA dues
 Taxes

Foreclosing Redemption Rights
 Barment Proceeding (O.C.G.A. § 48-4-45)
 Notice Requirements
 Constitutional due process

 Ripening by Prescription (O.C.G.A. § 48-4-48)
 4 years from recording of tax deed
 Applies only to those tax sales conducted after July 1, 1996

4
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Title After Redemption or Foreclosure
 If the tax deed is redeemed: reverts back as if the tax

sale never occurred

 Subject to a Superlien if the redemption is made by a creditor of the

defendant in fi.fa. or any person having an interest in the property
(O.C.G.A. § 48-4-43)
 See also, M7ven Supportive Housing v. DLT List

 After redemption rights are barred: fee simple title into

the tax deed purchaser

 Still requires a quiet title action for marketability (preferably under

O.C.G.A. § 23-3-60)

Exercising Redemption Rights

 Who has a right to redeem
 How to calculate the redemption premium
 Special form of the redemption quitclaim deed
 Superlien / Redemption Liens

5
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Surplus Funds
 How are they held and for whose benefit
 Did the interest/lien exist at the time

of the tax sale?

 How to claim the funds
 Process varies by county
 Interpleader Actions
 Money Rule Actions
 Common Fund Actions

THANK YOU
Brad Hutchins
P: 404-926-4556
E: bradh@weissman.law
Weissman PC
One Alliance Center, 4th Floor
3500 Lenox Road
Atlanta, GA 30326
www.weissman.law
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Cases that will be known by one name in 2018: “McSeven,” Denapoli, Great
Waters, Harris and George (with updates and breaking news!).

INTRODUCTION
As in previous years, we read every published case of the Georgia Court of
Appeals (even the dismissals) and the Georgia Supreme Court to bring you the decisions
which we consider to be the most important cases of 2017 to the real estate practitioner.
Regardless of whether you are a transactional attorney or a litigator, our goal is to
provide you with a detailed look at the cases which we feel are the most likely to impact
your practice (regardless of whether that impact is positive or negative).
As in previous years and to make sure that we provide a good variety, we sort the
cases by subject matter so that there is a most important Tax Case of the Year, a most
important Record Room Case of the Year and an overall most important Case of the
Year.
As in previous years, the most important Case of the Year comes from a divided
court.
Maybe we think that unanimous opinions are boring or it may be that we think
that important opinions have to come along with “birthing pains” as the Judges and
Justices struggle to get the cases just right.
In any event, we present to you 2017’s Cases which Shall be Known by One Name
(even if all of them don’t just have one name in the title, one of them was not really even
decided in 2017 and even if one of the cases is known to us by a name that it doesn’t
even carry).
1
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Georgia Court of Appeals tangles with the new Evidence Code relating to
what formerly were always required to be certified copies.

Federal National Mortgage Association v. Ricky R. Harris, A17A0694 (October 25,
2017) Branch, J. writing for McFadden, P. J. and Bethel, J.

To learn how we look at cases, you have to remember our four part analysis with
the parties’ identifiers and the result of the appeal “affirmed/reversed(vacated).” Where
a bank is the appellant and the ruling is affirmed, that means trouble is afoot (or, in the
alternative, we have an episode of “Banks behaving Badly” and maybe the Bank
deserved to lose). Bank as appellant and reversed means that order is being restored to
the universe. Borrower as appellant and affirmed means that the law is what we thought
the law to be. Borrower as the appellant and reversed means somebody just set off a
nuclear bomb in secured lending law. Harris is a case where the Bank was appellant
and the result is that the trial court was reversed, thus the Bank’s appeal restores order
to the universe.
STANDARD FACTS: In January of 2006, Rickey Harris took out a loan for
$215,000.00 from SunTrust Mortgage.
The Grantee of the Deed to Secure Debt was Mortgage Electronic Registration Systems,
Inc. (“MERS”) as nominee for SunTrust Mortgage.
A little over five years later, in 2011, Rickey Harris filed the standard pro se notice in the
real property records purporting to rescind the loan on the standard grounds, fraud, etc.
Rickey Harris didn’t pay the loan.

2

40TH ANNUAL REAL PROPERTY LAW INSTITUTE VOL 1
253 of 352

On February 2, 2016, the lender foreclosed on the loan.
The lender transferred the property after the foreclosure to Fannie Mae.
Fannie Mae brought a dispossessory action.
NON-STANDARD FACTS:
An intervening lender had mistakenly cancelled the deed to secure debt.
NON-STANDARD FACTS THAT RETURN THE MATTER TO STANDARD FACTS
After the mistaken cancellation of the deed to secure debt, the current lender
brought an action for a declaration that the deed remained in effect and the cancellation
was in error. Id. at 3.
The trial court in the initial action ruled (1) that there was no evidence that Harris
had repaid the debt, (2) that the security deed had been cancelled by mistake, (3) that
the cancellation was void, (4) that the security deed remained in full force and effect and
(5) that Harris remained obligated to pay all sums secured by the deed to secure debt.
THE POSTURE OF THE CASE
Subsequently, after obtaining the reformation of the deed to secure debt and then
foreclosing on it, Fannie Mae brought a dispossessory action against Harris.
The magistrate court granted a writ of possession to Fannie Mae, denied Harris’s
$43,000,000.00 (that’s right $43 MILLION) counterclaim and required Harris to pay
$1,200.00 per month until any appeal was finally determined.
Harris appealed to the State Court (NOTE: Not the Superior Court).
3
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At the State Court Trial of the Appeal from Magistrate Court, Harris argued that
he had not received proper notice of the initial case wherein the deed cancellation was
voided.
The lender’s counsel introduced copies of the recorded deed under power, the
recorded limited warranty deed to Fannie Mae’s predecessor, and a recorded copy of the
order restoring the deed. None of the copies were certified.
The State Court Trial Judge ruled that Fannie Mae failed to meet its burden of
proof because the deed under power was “neither ‘an original document’ nor a ‘certified
copy…’” Id at 6. Likewise, the limited warranty deed was “neither the original nor a
certified copy.” Id. Finally, the court order voiding the cancellation of the original
security deed “was neither ‘an original document nor a certified copy…’” Id. As a result,
and due to the fact that apparently no witnesses were there to testify or authenticate any
of the documents, the State Court Trial Judge entered judgment for the Borrower.
Fannie Mae pointed out that the Borrower had not objected to the admission of
any of the documents, to which the State Court Trial Judge responded “I’m objecting to
it…” as well as “if it’s not admissible, it’s not coming in here.” Id. at 6.
So, the posture of the case was that a foreclosed Borrower who was not paying
any rent won a dispossessory case and could not be evicted.

4
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THE OPINION
The Court of Appeals was presented with a panoply of juicy1 issues on which to
rule. First, what to make of the new Evidence Code Section 901? Second, what to do
when no certified copies are presented and no documents are authenticated by live
testimony? Third, what to do in such a situation and the Borrower doesn’t object?
Fourth, whether the Trial Judge is authorized to sua sponte disallow evidence from
being admitted when the Borrower doesn’t object. Fifth, whether courts are serious
when they order Borrowers to make the monthly payment in order to stay in possession
of the property during the pendency of the action. Sixth, whether a State Court can take
judicial notice of the records of a Superior Court. And finally, what should the Court of
Appeals do when the outcome of the State Court is simply wrong but the State Court
trial judge was right at least about something?
We’ll take the ones that are the most clarified first.
THE ERA OF LIVING IN A FREE HOUSE WHILE DELAYING THE PROCESS
IS OVER.

“There is no indication in the record before us that Harris has continued to make
payments of $1200 per month during the pendency of his appeal to state court, as
Juicy Couture™ is a brand of American casual wear currently owned by Liz Claiborne (now known as Fifth &
Pacific Companies, Inc.). Juicy Couture™ has its roots in maternity pants, sold under the label “Travis Jeans.” Most
notable for its iconic velour tracksuit designed specifically for and popularized by Madonna, the brand currently
sells everything from handbags to yoga pants and babywear primarily through Kohl’s stores in the United States
but in its own stores internationally. The Velour Track Suit makes a notable cameo in the Adam Sandler movie
“Click” in one of three simultaneous storylines (all involving Sandler) which is viewed by many critics as the
precursor to today’s Netflix hit Black Mirror. “San Junipero,” the critically-acclaimed fourth episode in the third
series of Black Mirror, operates in much the same manner as the timelines in Click with at least three different
timelines showing the ramifications of choices made by the characters. Notably, in Black Mirror in general and in
San Junipero in particular, when someone advises to “try a different time,” they mean the 1990’s or the 2000’s
rather than “tomorrow” or “next week.” In any event, a Juicy Couture™ Velour Track Suit in Click is worn by the
“obese” Adam Sandler character (which earned Click an Academy Award nomination for “Best Makeup”).
1
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required by OCGA § 44-7-56. If Harris has failed to make such payments, the question
of possession will have become moot, and a writ should issue without further delay.”
With these two sentences of undiluted clarity, Judge Branch made Harris the
One Name Case of the Year of 2017 as of the day it was issued. Harris was ultimately
supplanted by George as the ultimate One Name Case of the Year of 2017.
Judge Branch continued. “On remand, the trial court should also consider
whether Harris has failed to pay $1200 monthly rent as required by the magistrate court
such that a writ of possession should issue on that ground alone.” Id. at 11.
While OCGA § 44-7-56 provides that an occupant appealing the issuance of a writ
of possession must pay “rent” into the registry of the court, this seems to be more
honored in the breach. But Judge Branch restated the statute and provides emphasis:
[A tenant appealing the issuance of a writ of possession] shall be
required to pay into the registry of the court all sums found by
the trial court to be due for rent in order to remain in possession
of the premises. The tenant shall also be required to pay all
future rent as it becomes due into the registry of the trial
court…until the issue has been finally determined on appeal.
Id. at 11 quoting OCGA § 44-7-56 (emphasis as in original).
We’d love to find out if Judge Branch rhetorically asked her colleagues “Why
have we been allowing all of these pro se’s to stay in their houses for free when we have
to pay our mortgages?” and set about to clarify the record that “everybody’s got to pay
something to live somewhere.”
Judge Branch noted that the order transferring the case to the State Court stated
that Harris had not paid any rent into the court registry. Judge Branch also noted that
6
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at the beginning of the State Court de novo trial, two and a half months after the
judgment in the Magistrate Court, Harris had only made one payment of rent.
Judge Branch clarified that “when a tenant failed to pay rent and to post a
supersedeas bond as ordered by the trial court, ‘any issue as to the tenant’s right to
possession of the premises was moot.’” Id. at 12 quoting Mitchell v. Excelsior Sales &
Imports, 243 Ga. 813, 816(2) (256 SE2d 785)(1979)(emphasis supplied).
Accordingly, practitioners for foreclosure purchasers would be wise to put in
their form writs of possession that the occupant is ordered to pay rent into the registry
of the court during the pendency of any appeal.
The second reason that Harris is noteworthy is the Court of Appeals’ attempt to
clarify the new Evidence Code. Rule 901 of the new Evidence Code provides that a
document can be authenticated by evidence that (i) it is a document authorized by law
to be recorded or filed, (ii) it is in fact recorded or filed, and (iii) it is from the public
office where items of this nature are kept…” Rule 901(b)(7) (OCGA § 24-9-901(b)(7)).
Thus, we suspect a receipt which indicates that the Superior Court clerk made the copy
would be sufficient while a lawyer attempting to “state in place” that the lawyer made
the copy of the deed from the record room might be dicey but might just work in a
pinch. Of course, the better course in a standard dispossessory would simply be to
spring for the cost of certified copies on your way into the courtroom on the day of the
dispossessory trial or hearing (at the latest).
Once “sufficient evidence to make out a prima facie case that the proffered
evidence is what it purports to be…the evidence is admitted and the ultimate question
7
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of authenticity is decided by the [factfinder].” Id. at 9 quoting Brown v. State, 332 Ga.
App. 635, 639 (2)(774 SE2d 708)(2015)(citation omitted) quoting United States v.
Belfast, 611 F.3d 783, 819(VI)(C)(11th Cir. 2010).
Judge Branch also cited a Federal Court of Appeals case for the proposition that
testimony of a special agent as to his knowledge of a document’s chain of custody was
“circumstantial evidence to support the conclusion that the document was an official
record.” Id. quoting Jimenez-Lopez, 873 F.2d at 772.
Accordingly, (i) just get a certified copy on your way into court. Failing that (ii)
present a receipt from the Superior Court that you paid for the Superior Court clerk to
make the copies that you do have with you. Failing that (iii) present a receipt from the
Superior Court that you paid for the copies when you made them at the Superior Court
and state in your place that these are those copies that you made from the official deed
records. Failing that (iv) hope that the occupant doesn’t object and your judge isn’t in a
salty mood. Failing that (v) hope that the occupant doesn’t object and even if your
judge is salty, the Court of Appeals is on the ball as it was in this case.
JUDICIAL NOTICE2
We thought that this was going to be the case that established exactly what courts
could take judicial notice of in dispossessory actions but there was no discussion of

Judicial Notice is one of the longest running doctrines of the common law. It is based on the adage “manifesta
non indigent probatione” or in other words “what is already known need not be proved.” It is also a clever way
around the prohibition in Rule 2.9(C) of the Code of Judicial Conduct that judges shouldn’t do their own
investigating except for “any facts that may properly be judicially noticed.”. “Courts will take notice of whatever is
generally known within the limits of their jurisdiction; and, if the judge’s memory is at fault, the judge may refresh
it by resorting to any means for that purpose which the judge may deem safe and proper.” Dorfman and Zogby,
Judicial Notice: An Underappreciated and Misapplied Tool of Efficiency, DEFENSE COUNSEL JOURNAL, Volume 84,
Number 2 quoting Brown v. Piper, 91 U.S. 37 (1875)..

2
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judicial notice in the opinion at all. Perhaps it was because the Court wanted to inspire
trial counsel to do better than just show up with uncertified copies or the Court wanted
to get to the issue of New Evidence Code 901.
Certainly if “a trial court reviewing the scope of an ‘anti-pit bull’ ordinance took
judicial notice of the American Kennel Club’s breed designations available on the club’s
website…,” then the official Superior Court deed records ought to be fair game for
judicial notice. Kiernan, Better Living Through Judicial Notice, LITIGATION, Volume
36, Number 1 (Fall, 2009). Under Rule 201(c)(2)3 the court “MUST take notice if a
party requests it and the court is supplied with the necessary information.” (emphasis
supplied).
Under Rule 201(d), the court may take judicial notice at any stage in the
proceeding (presumably even at the appellate stage)(see Bryant v. Carleson, 444 F2d
353, 357 (9th Cir. 1971)).
Indeed, we take notice that “the most frequent use of judicial notice of
ascertainable facts is in noticing the content of court records.” Colonial Penn Ins. Co. v.
Coil, 887 F.2d 1236, 1239 (4th Cir. 1989).
We don’t know why the trial lawyer did not ask the State Court trial judge to take
judicial notice of the Superior Court’s deed records (or if the trial lawyer did, why the
trial court didn’t do so) and we don’t know why the Court of Appeals did not take
judicial notice of the Superior Court’s deed records. The opinion essentially does not go
into judicial notice at all. The Court of Appeals got close to approaching the judicial

33

Rule 201 is the judicial notice rule while Rule 901 is authentication of documents rule.
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notice issue when it volunteered that the hearsay exception in OCGA § 24-8-803(14)
specifically carved out an exception for recorded deeds; but that wasn’t what we had
hoped for.
The result of the appeal is that the Court of Appeals sent the case back to the trial
court and an occupant staying for free in a property from which the occupant had been
foreclosed didn’t win a dispossessory case. Did the Court of Appeals do so properly?
First, the Court was right to send the case back for a determination of whether
the occupant had paid the ongoing rent. No rent, no possession. Remanded. Check.
Second, the Court was right that the State Court trial judge could not simply
refuse to admit evidence to which the other side had not objected. Abuse of Discretion.
Vacated and Remanded. Check.
Third, Fannie Mae asked the Court of Appeals to direct the State Court trial judge
to issue a writ of possession and the Court of Appeals declined. “…[W]e cannot do so
because the state court remains the factfinder as to the authenticity of all documents
admitted into evidence.” Id. at 10.4 Separation of Powers. Remanded. Check.
Accordingly, it appears that the Court of Appeals got the case right and for all the
right reasons. In the process, the Court of Appeals issued a strong statement that
EVERYBODY has to pay something to stay somewhere and if they don’t they won’t.

In case the State Court Trial Judge didn’t get the hint, Judge Branch added “[w]hen the state court considers
Fannie Mae’s documents on remand as directed, it will be authorized to determine both the admissibility and the
authenticity of those documents as well as whether Fannie Mae has, in light of all the evidence before the court,
proven its right to possession of the property at issue.” Id. at 10-11. And just in case the State Court Trial Judge
STILL missed the point, Judge Branch added, “This new judgment would stand unless the evidence demanded a
contrary result.” Id.

4
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The Georgia Supreme Court tries to establish a “bright-line rule” regarding
tax sales redemptions and claims to excess proceeds.
DLT List, LLC v. M7ven*5 Supporting Housing & Development Group, S126G0646
(May 15, 2017). Hunstein, J. for the whole court.

“The bright-line rule announced here avoids such scenarios and is consistent with
the plain language of the statutes.” Id. at 10.
We know that our audience, accustomed to scintillating analysis and
entertaining, if somewhat snarky, prose won’t last long on tax sales, so we are going to
begin the article with the black letter law, bright line statement made in this case.
THE GEORGIA SUPREME COURT HAS CONCLUDED THAT THE PRIORITY LIEN
ACQUIRED BY A REDEEMING CREDITOR IN THE EVENT OF EXCESS PROCEEDS
OF A TAX SALE IS EXCLUSIVE TO A SUPER PRIORITY ON THE REAL PROPERTY
AND NOT TO THE EXCESS FUNDS; HOWEVER THIS ONLY APPLIES TO
PRIORITY AND NOT TO THE EXISTENCE OF A CLAIM.
The Court ruled that the statute applied the super-priority to the real property
and not to the excess funds which were conceded by all parties to be personal property.
Id. at 8.6 Accordingly, “[a] redeeming creditor of a tax-sale property does not have a
priority lien against excess funds arising from [the tax] sale.” Id. at 10.

*We are calling the case McSeven because DLT List was the name of the case at the Court of Appeals (which was
reversed) and “M-Seven-Ven” is hard to say while “McSeven” just rolls off the tongue.
6
Of course, this does not mean that the parties were correct. It just means that the parties decided not to fight
about the point. Thus, neither the parties nor the Court decided this particular issue on the merits. Further, there
was no lender with a deed to secure debt present in McSeven. Accordingly, the Court did not decide what to do
when the redeeming party is the first priority deed to secure debt holder.
5
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NONSTANDARD FACT
The real estate taxes were approximately $5,000 but the tax sale price was
$110,000.00 leaving excess funds of $105,000.00.

BRINGING UNDILUTED CLARITY FROM CHAOS.
There were multiple jurisprudential train wrecks along the way as the courts tried
to fashion a workable solution.
Wester v. United Capital Financial of Atlanta, LLC, 282 Ga. App. 392, (638
SE2d 779 (2006) was overruled by the Court of Appeals and also disapproved by the
Georgia Supreme Court.
United Capital Financial of Atlanta v. American Investment Assoc., 302 Ga.
App. 400 (691 SE2d 272)(2010) was overruled by the Court of Appeals and also
disapproved by the Georgia Supreme Court.
The Court of Appeals overruled Wester and United Capital in DLT List, LLC v.
M7ven Supportive Housing & Dev. Group, 335 Ga. App. 318 (779 SE2d 436)(2015).
The Georgia Supreme Court said that the Court of Appeals had the reasoning
wrong in DLT List but had the right outcome. Accordingly, the Court of Appeals’
rationale was disapproved by the Georgia Supreme Court in McSeven.
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National Tax Funding v. Harpagon Co., 277 Ga. 41 (586 SE2d 235)(2003) was
correct when it held that the redeeming lienholder “may either file a claim to collect
against any proceeds from the sale, or it may assert its rights following the tax sale via a
statutory claim for redemption, in which case it obtains a first priority lien on the
property, which it may then enforce by levy and sale.” Id. at 4 quoting Harpagon, 277
Ga. at 44 (emphasis in original deleted and replaced with emphasis added).
The Court of Appeals was wrong in Wester and United Capital when the Court of
Appeals changed the “or” to “and.” Id.
Further, the Court of Appeals was wrong in DLT List when it decided that there
was a choice of super-priority between (i) to file a claim to collect against any proceeds
from the sale, or (ii) it may assert its rights following the tax sale via a statutory claim
for redemption, in which case it obtains a first priority lien on the property, which it may
then enforce by levy and sale. Id. at 4-5. Only choice (ii) granted a super-priority to the
redeeming creditor. Id. at 4-5 (i.e. only choice (ii) involves obtaining a superpriority).
In a sentence of undiluted clarity,7 Justice Hunstein wrote “the options available
to competing lienholders following a tax sale…does [sic] not control the question of the
distribution of excess tax-sale funds.…” Id. at 5.
BLACK LETTER LAW ON TAX SALES
Real property sold under an execution issued for the collection of taxes may be
redeemed by the payment of the statutorily prescribed redemption price by a defendant

7

If somewhat lacking in subject-verb agreement.
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in fi. fa. or any person having any right, title, or interest in or lien upon such property.
Id. at 6 citing OCGA § 48-4-40.
Redemption places title to the real property back into the hands of the defendant
in fi. fa. Id. at 6.
“[T]he amount expended by the redeemer shall constitute a first lien on the
property and…shall be repaid prior to any other claims upon the property.” Id. at 7
quoting OCGA § 48-4-43.
However, the amount expended by the redeemer to redeem (and thus the amount
entitled to a super-priority) only includes the amount of the taxes and does not include
the amount of the excess tax-sale funds. Id. at 7.8

If you’re still with us, your reward is to go with us deeper into the weeds
and brush.

OCGA § 48-4-40 contains a year-long redemption window which was resulting in
strange and problematic results. These strange and problematic results were made
manifest in a case called Brina Bay Holdings, LLC v. Echols, 314 Ga. App. 242 (723
SE2d 533)(2012). What happened in the Brina Bay case was that the redeeming
creditor lost access to the funds that it would have been entitled to under Wester
because the defendant in fi. fa. had already claimed the excess funds under OCGA § 484-5(a). McSeven at 9 citing Brina Bay, 314 Ga. App. at 242.
This seems to discount the fact that both the amount of the taxes that brought on the sale and the excess tax sale
funds both have to be paid to redeem the property. Supposedly, Georgia Lien Services, Inc. v. Barrett, 272 Ga.
App. 656(1)(613 SE2d 180)(2005) explains this.**
8
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In response to the disaster at Brina Bay, tax commissioners began holding the
excess funds for a year in order to avoid the problem of multiple creditors being entitled
to the same money at the same time where a timely payout of the excess funds might
have otherwise deprived “a later-in-time redeeming creditor of a priority lien on excess
funds…” to which it otherwise might have been entitled. Id. at 10. “The bright-line rule
announced here avoids such scenarios and is consistent with the plain language of the
statutes.”9 Id.
CONCLUSION
The Redemption Lien cannot be satisfied by the excess funds. A redeeming
creditor holding a lien against the real property (or legal title through a security deed)
has a claim to the excess funds through its pre-sale lien against the property. The
amount that the deed to secure debt holder pays to redeem the property is added to the
secured debt and thus the amount paid is secured by the deed to secure debt as the
secured indebtedness. This case did not establish that the holder of a deed to secure
debt does not have a security interest in the excess funds where the lender paid the
redemption price.

9

We know we’ve already used this line, but we like it.
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**Georgia Lien Services, Inc. v. Barrett, 272 Ga. App. 656, (613 SE2d 180)(2005).
Georgia Lien Services obtained a quit claim deed from the taxpayer. There was no
redemption. Accordingly, the Borrower lost the real property. The right to redemption
is a personal property right. Thus, the Borrower/Taxpayer lost right the right to
redemption and in exchange received the right to the excess funds. Georgia Lien
Services says that since the right to redemption had been lost, it did not convey the right
to the excess funds (and in obiter dicta says the excess funds were personal property.
When the excess funds are generated from a tax sale, the sheriff serves as a fiduciary of
the delinquent taxpayer who can either redeem by paying the full amount (including the
excess funds and a penalty) and be placed back in title or let the property go and just
claim the excess funds.
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If one’s inquiry ends in a tautology,10 then what one discovers or should
have discovered does not constitute Inquiry Notice.

Denapoli v. Owen, A17A0009 (June 2, 2017) Doyle, C.J. writing for Miller, P.J. and
Reese, J. cert denied December 11, 2017

In our quest to make Inquiry Notice a “real thing” in the minds of real estate
practitioners, we come to the part of the process where we write about the limitations of
the concept. . The recent action of the Georgia Supreme Court to deny cert in an appeal
of the Court of Appeals’ decision in Denapoli v. Owen, A17A0009 (June 2, 2017) Doyle,
C.J. writing for Miller, P.J. and Reese, J. cert denied December 11, 2017 presents the
perfect opportunity to set out the limits of the doctrine.
In our article “Inquiry Notice” is the Most Dangerous Notice of All,11 we
explained how “Inquiry Notice” denied bona fide purchaser for value status to a
purchaser of real property based on what rights would be revealed by a truthful answer
to the question “By what right do you claim an interest in this property?” We further
explained that the reason that this type of notice was the most dangerous of all was

The difference between a “tautology” and a “pleonasm” is that a tautology defines a word simply by describing
the same word in a second way without adding anything by way of additional understanding or knowledge (i.e., “a
canine is a dog”) while a pleonasm uses unnecessary words (i.e., “a baby puppy”). “All fire is burning” is a
tautology but not a pleonasm. The pleonastic iteration would be “a burning fire.” First year law students must
scrupulously avoid the tautology “This is a law suit where the plaintiff sued the defendant.” The ubiquitous “it is
what it is” is perhaps the most widespread tautology in common use today (the most widespread and noxious
pleonasm being “positive gains”). While the modern German equivalent is the bland and uninspiring “Es ist was es
ist,” the modern Austrian equivalent is the colorful “Beschwerden ans Salzamt!” translated “This decision can only
be appealed to the Bureau of Salt.” For this to make sense, one must be aware that there is no such thing as the
Bureau of Salt (although there is a City of Salt being Salzburg, Austria the home city of the composer Mozart).
10

11

Mashburn, “Inquiry Notice” is the Most Dangerous Notice of ALL Real Property Law Section Newsletter, State Bar
of Georgia (Fall, 2015).
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because the purchaser was subject to the rights revealed by a truthful answer to that
question whether the question was posed or not.
In an important clarification of the limits of Inquiry Notice, the Georgia Court of
Appeals recently determined that if an inquiry would merely yield that which the
questioner already knew, Inquiry Notice would not deny bona fide purchaser for value
status to the purchaser. Specifically, the Court of Appeals ruled that if a purchaser had
notice of a plat which identified a 20 foot proposed easement to which the purchaser’s
parcel would be the servient tenement, the purchaser was subject to nothing more and
nothing other than an inchoate, proposed twenty foot easement. Importantly, the
Court’s decision in Denapoli makes it clear that Inquiry Notice does not require a
purchaser to follow up and determine the ultimate and final resolution of an issue (i.e.
ask the question “What ultimately ended up happening regarding this notation?”).
Rather, Inquiry Notice subjects a purchaser to the truthful answer only to the question
“By what right do you claim an interest in this property?” (regardless whether the
question is posed).
BACKGROUND ON NOTICE
First, let’s refresh our recollection as to the concept of notice. The real property
concept of notice was created to assist in determining the results of priority disputes
between competing claimants. Georgia uses a “race-notice” system of priority whereby
the first claimant to record without notice of a prior claim wins in a priority dispute.
The time of recording is easily established.12 However, notice is much more difficult to

Sometimes it is not. Even though 99% of all Georgia cases say that recording is complete when the document is
handed to and accepted by the clerk, 1% of the cases will add important qualifiers such as “the clerk must accept

12
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establish. To aid in this determination, there are three types of notice. The first is the
most commonly used “constructive notice” which puts all-the-world on notice of duly
recorded documents. The second is “actual notice” which holds parties to knowledge of
facts which such party is actually aware. The third is “inquiry notice.”13
Inquiry notice can be thought of as something other than that of which one
already has actual notice. This would seem to be unbreakable logic. If one has actual
knowledge of something, then that person is on actual notice. Thus, it would seem silly
to say that one would have inquiry notice of that which they have actual notice, wouldn’t
it? The trial court found that the purchaser was bound because of inquiry notice of that
which the purchaser already had actual knowledge, to wit – a proposed twenty foot
easement.14 The purchaser had actual knowledge of a proposed easement and inquiry
would have resulted in disclosing to the purchaser that there was a proposed easement.
If a proposed easement is on both sides of the equation, then nothing new is added by
inquiry notice.
Thus, inquiry notice must always result in something other than that which a
person already has actual knowledge. Otherwise, it is actual notice. If inquiry notice
the document for recording” or “recording is not complete even if the clerk accepts the document for recording if
the person recording did not supply proper information for the document to be properly indexed.” Buchanan v.
Georgia Acceptance Co., 61 Ga. App. 476 (6 SE2d 162)(1939)(a document is not “filed for record” even though it is
handed to and accepted by the Clerk when the filer fails to provide sufficient facts to the Clerk to properly index
the deed). All credit to Hinkel’s Pindar § 19:125 p. 840 ft. 5 for having this case. I won a case on summary
judgment citing Buchanan about fifteen years ago but could not find it again after fifty hours of hard researching
but thank goodness Hinkel’s Pindar had it.
Actual notice presents zero risk of a surprise loss of priority to a party believing itself to be in a favorable priority
position. Mashburn, Dangerous, p. 1. Constructive notice is within a manner of limitation or control through
normal and prudent due diligence but cannot be reduced to zero risk of a surprise loss. Id. Inquiry notice presents
the highest risk of a surprise loss of priority because it holds a party to the truthful answer to a question not asked.
14
If you are still having trouble, think of it this way, if your response to learning the answer to the question is a
nonplussed “Yeah. So what?” it is not inquiry notice. On the other hand, if your response to learning the answer to
the question is “Oh [bleep]!” (in other words, an interjection), then it is inquiry notice.
13

19

40TH ANNUAL REAL PROPERTY LAW INSTITUTE VOL 1
270 of 352

results in some fact which the person is already aware, then that person has actual
notice, not inquiry notice.
As a rule of thumb, remember that inquiry notice and actual notice can never
yield the same result. Either you have actual notice or you don’t. You’re either on
inquiry notice of a fact or you’re not. You can’t have inquiry notice of that which you
already are aware. Accordingly, if one’s inquiry results in an answer of which the
questioner is already aware, then there are no additional rights provided by inquiry
notice. The inquiry is at an end.
The other thing to remember, as we will see in another case during this
presentation Great Waters, actual, constructive, and inquiry notice have nothing to do
with the warranties in the Grantor’s deed unless they are used in the context of the
“permitted exceptions.” Indeed, “[t]he grantee in a quitclaim deed is entitled to the
same protection under the recording act as in the case of a warranty deed.” Archer v.
Kelley, 194 Ga. 117 (21 SE2d 51)(1942).
The motive or intention of the grantor is not the thing
which the recording statute seeks to protect against.
Indeed, it is immaterial under the statute what the motive
of the grantor is. The purpose of the recording statute is to
protect15 against the negligent. It is by that statute made
the plain duty of a grantee to record [the grantee’s] deed,
thereby giving constructive notice to every one of its
existence and of “[the grantee’s] rights thereunder; and
since it is thus made the duty of such grantee to supply
notice, every one [sic] is justified in relying upon an
examination of the record and believing that a purchase of
land will convey all title which the record fails to disclose
is in another…The grantee in the unrecorded deed, by
disregarding the law, has deceived the innocent purchaser
into believing that the grantor owned the interest in the
15

Insert “the diligent,” or “to protect the rest of us from the negligent.”
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land represented by the deed. This simply protects such
innocent purchaser against loss. [The grantee] has paid
for all the interest which the law gives [to the grantee],
and [the grantee’s protection is effectuated at the expense
of the negligent holder of the unrecorded deed.
Archer v. Kelley, 194 Ga. 117, 127 (21 SE2d 51)(1942).
STANDARD FACTS: O sold a Lot 2 to A and retained title to Lot 3. The plat to Lot 2
contained a representation of proposed 20 foot easement. The proposed easement
depicted Lot 2 as the servient tenement and Lot 3 as the dominant tenement.
NON-STANDARD FACT: After the closing on Lot 2, O clear cut a 20 foot swath on Lot 2
for a driveway easement for Lot 3. Everybody sued everybody else.
STATUS OF THE LITIGATION: After a bench trial, the trial court granted Lot 3’s
claims for declaratory judgment and interlocutory and permanent injunctions and
denied Lot 2’s claims for injunctions. Lot 2 appealed claiming that the reference to a
proposed easement on a plat is insufficient to create an easement (and on other grounds
that aren’t particularly relevant).
The Court reversed the trial court on the ground that the reference to a proposed
easement is exactly that and nothing more.
Chief Judge Doyle began the opinion by addressing the trial court’s conclusion
that Lot 2 was on notice of the easement and that Lot 2 should have investigated more
thoroughly whether an easement existed. In a sentence of undiluted clarity, Chief Judge
Doyle wrote that “without expressly reserving a right to that interest, the proposal
remains an unenforceable hope or suggestion.” Id. at 5 citing Deas v. Hughes, 264 Ga.
9, 11(3) (440 SE2d 458, --)(1994).
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The more interesting of the legal propositions presented by the case is that of an
easement by implication. As we remember from first year law school, the issue of an
easement by implication arises in situations where a common grantor transfers land and
the result of the transfer leaves either the grantor or the grantee landlocked.16
Chief Judge Doyle provided undiluted clarity on why Lot 3 did not retain an
easement by implication.
“[A] way of necessity arises in this State by implication of law under…O.C.G.A. §
44-9-1 when the common owner sells the dominant estate first and retains the servient
estate.” Id. at 6-7 quoting Bruno v. Evans, 200 Ga. App. 437 (408 SE2d 458 (1991).
Thus, the implication is one that arises against the common grantor. This is what
makes the implication equitable. It would be quite unfair to imply an easement in favor
of the common grantor because to do so would reward incompetence or stupidity.
By way of a less pejorative explanation, when the common grantor deeds out the
servient estate first, the transferee has no more rights to give up than what the
transferee received. Conversely, when the grantor retains the servient estate, the
grantor retains additional “sticks” in the grantor’s “bundle of rights” associated with the
servient estate which may be given away by either the common grantor or, if necessary,
the courts. The additional rights don’t come from the transferee of the common grantor
of the servient estate. The additional rights come from the retention by the common
grantor of the servient estate. In other words, a retained dominant estate cannot

One of the differences between an easement by implication and an easement by way of necessity is that an
easement by implication requires a common grantor.
16
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become more dominant by implication but rather a retained servient estate can become
more servient.
Another interesting legal proposition presented by the case is that of an easement
by necessity. “Assuming arguendo, sequence of conveyance was not controlling in those
instances where easement is created by implied reservation due to necessity, the result
in this case remains the same.” Id. at 7 quoting Bruno, at 441(3)(b). The rationale for
an easement by necessity is based on a completely different equity. The easement by
necessity arises from the State’s interest in property being used to its maximum
potential in order to generate taxes. However, to impose the State’s will on an innocent
party, the necessity must exist at the time of the severance of the dominant and servient
estates. Id.
Since no necessity existed at the time of the severance of the dominant and the
servient estates, no easement by necessity arose. Id. at 7-8.
CONCLUSION
Even though inquiry notice is the most dangerous notice of all because it is the
most likely form of notice to result in a surprise loss of priority to a property owner,
inquiry notice has its limits.
If a truthful answer to the question “by what right do you claim the right of
possession or use of this property?” yields information of which the questioner is
already aware, there is actual notice rather than inquiry notice. If the actual notice is of
a proposed, uncompleted, inchoate easement, then inquiry notice does not expand the
notice to a completed easement. In other words, the inquiry behind the inquiry notice is
23
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“what right do you have right now that explains why you are here?” rather than “what
ultimately became of this proposed easement?”
An easement by implication can only arise when the dominant estate is
transferred first and the servient estate is retained by the common grantor.
An easement by way of necessity can only arise when the necessity existed at the
time of severance of the estates.
The reason for this difference is that the easement by way of implication results
in the transferor suffering the consequences of the transferor’s own creation while the
easement by way of necessity is justified by the interest of the State.
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Homeowners Association Case of the Year
Great Water Lanier, LLC v. Summer Crest at Four Seasons on Lanier Homeowners
Association, Inc., and vice versa, A17A1810, A17A1811 (January 2, 2018).

The veterans on the Court of Appeals, Judges Ellington and Andrews were joined
by newcomer, Judge Rickman, in providing some guidance with regard to Covenants
but also muddied the waters regarding “actual notice” in a recent Declarations case.
The facts are very complicated and take up most of the opinion; but we shall
endeavor to distill them. The fight was whether two tracts of land, a 4.952 acre parcel
(the “Large Parcel”) and a smaller 13,212 square feet parcel (the “Small Parcel”) were
subject to the declaration of covenants (and if so, which covenants?).
The trial court found that the Large Parcel was subject to the Covenants; but that
the Small Parcel was not. The trial court’s ruling as to the Small Parcel was not
appealed. The Georgia Court of Appeals affirmed the trial court’s grant of summary
judgment as to the Large Parcel.
THE PLAYERS
Great Water Lanier, LLC (“Great Water”), the Plaintiff in the initial action,
bought the Large and the Small Parcel late in 2009. Great Water purchased from
Stonebridge, LLC, a Georgia corporation [sic], the defendant and counterclaimant in the
initial action. Stonebridge, LLC was the successor entity in a merger with Springlake,
LLC, a Georgia corporation [sic]. Springlake was the successor entity in a merger with
Stonebridge Development Corporation, a Tennessee corporation. Stonebridge
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Development Corporation was one of the general partners and became the successor in
interest to Sharon/Lupton Partnership. Id. at 3.
THE DECLARATIONS
Sharon/Lupton Partnership developed Summer Crest subdivision in Hall County
and recorded a Declaration of Covenants, Restrictions and Easements dated September
13, 1988 (the “Declarations”). The Declarations were recorded.
Stonebridge Development Corporation filed an amended declaration of
covenants in 1994 (the “Amended Declarations”).17 Id. The Amended Declarations
allowed Stonebridge Development Corporation to annex property without the consent of
the Homeowners Association for ten years. After ten years, property could be annexed
into the Declarations only upon 60% approval of the Association’s members.
In 2003, Stonebridge as the ultimate successor in interest to Stonebridge
Development recorded a “Final Plat of Summercrest [sic] Phase II” (the “Phase II Plat”).
UNDERSTANDING THE PHASES AND TRACTS
The Declarations call for 59 single family lots and one amenity area lot.
The Amended Declarations of 1994 allowed for the annexation of specified
“Phase 2 Property” which allowed for the development of up to 27 additional homes. Id.
at 4.
The Phase 2 property was made up of two tracts. Tract 1 comprised 17.338 acres
and Tract 2 comprised 13,211 square feet (in other words, the Small Parcel). Tract 1 was
17

The Court gives the date of the Amended Covenants as December 29, 1994.
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made up of 1.692 acres of roads, 10.694 acres of lots, and 4.952 acres for “future
development.” Id. at 5-6. Thus, the Large Parcel was a portion of Phase 2, Tract 1 and
the Small Parcel was entirely made up of Phase 2, Tract 2.
Phase 2 was shown in a recorded “Final Plat of Summercrest Phase II.” It
appears throughout the opinion as well as the relevant documents that Phase 2 and
Phase II are used interchangeably and mean the same thing.
EVIDENCE THAT THE PROPERTY WAS INCLUDED IN THE
DECLARATIONS

The Phase II Plat contained a statement on the first page “Property subject to the
Summer Crest Homeowner Association’s Amended and Restated Declaration of
Covenants, Restrictions and Easements and Design Standards.” Id. at 5.
The second page of the Phase II Plat contained a “Note” which stated “This phase
is subject to the covenants recorded for Summercrest [sic.] Subdivision.” Id.
On June 30, 2004, “Stonebridge Development” and the Homeowners Association
entered into an agreement which had anticipated that the addition of the Phase 2
property would increase the burden on the recreational amenities of the subdivision and
obligated Stonebridge and the Association to negotiate a price that Stonebridge would
pay for this additional burden (the “2004 Phase 2 Agreement”). Id. at 6. The additional
amount was $25,000.00. Id. at 7.
The 2004 Phase 2 Agreement provided:
It is understood and agreed that this agreement includes the 4.952 acres
noted on [the] Final Plat for Future development” that was included in
27
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the 17.338 acre tract of the Phase 2 Property and that Stonebridge could
develop the 4.952 acre parcel into lots “at any given time (subject, of
course, to the Declaration) and these additional lots will be included in
the Subdivision at no further cost to [Stonebridge].
Id.
The deeds into Great Water contained a reference to the covenants as permitted
exceptions as to the 4.952 acre parcel but not the Small Parcel. In addition, the Owner’s
Affidavit given by Stonebridge listed the Declarations and the 1994 Amendments as
permitted exceptions.
THAT’S WHY THEY CALL THEM UNINTENDED CONSEQUENCES
At the same time that the Warranty Deeds and the Owner’s Affidavit were
delivered, Joel Richardson, on behalf of Stonebridge delivered a sworn “Statement of
Intent Regarding Amended and Restated Declaration of Covenants, Restrictions and
Easements” which stated:
Stonebridge was the Declarant under the Amended Declaration on May
23, 2003, when Stonebridge caused to be filed in…the real estate
records of Hall County, Georgia, that certain Final Plat for
Summercrest Phase 2[]…By filing the Subdivision Plat, the Declarant
did not intend to, and did not, subject all or any portion of the [Phase
2} Property to the Amended Declaration. No part of the [Phase 2]
Property is subject to the Amended Declaration, and the right of the
Declarant to subject the Property to the Amended Declaration
described in Article X of the Amended Declaration expired with no part
of the [Phase 2] Property being made a part of the Amended
Declaration.
Id. at 8-9.
Great Water addressed this statement by making the point that simply because
something is listed as a permitted exception in an Owner’s Affidavit or a Warranty
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Deed does not necessarily make the property subject to the matter listed. Rather, the
listing simply protects the grantor from liability for the matter.
The Court surmised that “the Statement of Intent and other parol evidence
might support an inference that Great Water wanted to buy, and the Stonebridge
wanted to be able to sell, the 4.952 acre parcel free from the restrictions imposed by
the Summer Crest declaration of covenants.” Id. at 15, ft. 6. However, the Court
pointed out that “because the deed was unambiguous, the Statement of Intent was
ineffectual to modify it, despite being contemporaneously recorded and despite
whether Great Water relied upon it.” Id.
Accordingly, simply because the Grantor might have intended to transfer the
property free from the Declarations and simply because the Grantee might have
intended to transfer the property free from the Declarations, does not turn the
Grantor’s intentions into facts or legal reality.
“We discern no ambiguity in the deed. Consequently, we must confine
ourselves to the four corners of the document to ascertain the parties’ intent and may
not, as Great Water argues, consider the contradictory impact of the Statement of
Intent or other intrinsic matters.” Id at 14-15.
Even though the court’s overriding goal in construing a deed, as with any
contract, is to ascertain and given effect to the intent of the parties, extrinsic evidence
will not be admitted to contradict the unambiguous terms of the contract. Id. at 12-13
citing Second Refuge Church of Our Lord Jesus Christ, Inc., v. Lollar, 282 Ga. 721,
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724-725(2)(653 SE2d 462)(2007). Thus, a contradictory “Statement of Intent”
cannot be allowed to alter the terms or effect of an unambiguous contract.18
An affidavit under OCGA § 44-2-20 does not require a different result. Id. at
15. A 44-2-20 affidavit is not a conveyance. Rather, the 44-2-20 affidavit “is simply
notice to the world of the contents of the affidavit.” Id.19
Likewise, the Georgia Property Owners’ Association Act does not allow a
grantor to modify the terms of an unambiguous deed by simultaneously recording a
contradictory statement of intent even though the Act provides that “[a]ny exhibit,
schedule, or certification accompanying an instrument and recorded simultaneously
therewith shall be deemed an integral part of that instrument.” Id. at 16 quoting
OCGA § 44-3-221(17).
THINGS WE DON’T UNDERSTAND ABOUT THE OPINION.
There are two things that we do not understand about the Opinion. First, we
do not understand why the trial court found that the Large Parcel was subject to the
Declarations but the Small Parcel was not. It is true that the Small Parcel did not
contain the Covenants in the Owner’s Affidavit or the Deed, but the Court already
explained that the inclusion or exclusion only dealt with the warranty and not with

This is not as unusual as it might appear at first blush in that in the field of novations, the courts will frequently
ignore statements of the parties’ intent that an amendment or a modification is not and shall not be construed as
a novation.
19
We leave for Gordon III the question of whether an O.C.G.A. § 44-2-20 affidavit can cure the absence of a notary
or a witness in a deed or the use of an acknowledgement instead of the magic words of “signed, sealed and
delivered in the presence of.” “Recorded affidavits shall be notice of the facts therein recited, whether taken at
the time of a conveyance of land or not,…[w]here such affidavits state any…fact or circumstance affecting title to
land or any right, title, interest in, or lien or encumbrance upon land.” Id. at ft. 7 quoting OCGA § 44-2-20(a)(9).
18
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the conveyance. However, the trial court’s decision as to the Small Parcel was not
appealed and thus was not ruled on by the Court of Appeals.
The second thing that we do not understand completely is the Court’s citation
to Hinkel’s Pindar that “The very purpose of a warranty deed is that it commits the
grantor to defending against any defects in title, even defects that are known to
the purchaser at the time of the deed.” Id. at 14 citing Daniel F. Hinkel,
Pindar’s Georgia Real Estate Law and Procedure §§ 19-7; 19-178; 19-183 (7th ed.,
updated April 2017).
We think that this statement is only partly accurate because there are
exceptions to this rule. Accordingly, it is improper to set out as Black Letter law the
concept that “In a deed, a general warranty of title against the claims of all persons
covers defects in the title even if they are known to the purchaser at the time he takes
the deed” (even though those are the EXACT verbatim words of O.C.G.A. § 44-5-63).
It is also true that Section 19-183 of Hinkel’s Pindar does state that “the
liability of a warrantor is that of an insurer, not dependent upon fraud, or negligence
on his part or fault on the part of the grantee.” Hinkel’s Pindar, 19-183, p. 921.
However, Section 19-183 also correctly and properly notes that there are “several well
recognized exceptions to the rule.” One of those exceptions being that a “[v]isible
easement, such as a public road across the property, cannot be urged as a breach of
warranty.” Id. at 923 citing Desvergers v. Willis, 56 Ga. 515, 1876 WL 3061 (1876)
and other cases.
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A TANGENT TO DISCUSS THE INTERRELATION OF COVENANTS,
WARRANTIES AND THE BFP RULE (AND THEIR NONINTERRELATION).
Actual, constructive and inquiry notice protect a holder from disturbance by a
third party claiming BFP status. They do not serve as a defense to a grantor against a
grantee’s claims under a general warranty deed.
What we do know is that after Great Water, all sellers need to look to their
Owner’s Affidavits and Warranty Deeds and attempt to add as a permitted exception
“any and all matters of which Grantee has actual knowledge” if the purchaser’s
attorney will let you get away with it. If not, you’ll have to look to be far more
particular in your permitted exceptions.

CONCLUSION
Great Waters very clearly stands for the proposition that a Grantee is bound
by the terms of a deed which unambiguously conveys property subject to a
declaration of covenants. While it is tempting to think that the Court made a mistake
in holding that including a matter as a permitted exception in the deed and the
owner’s affidavit makes the property subject to that matter, the Court also had the
express and unambiguous inclusion of the property within the covenants on the
recorded plat and the 2004 Agreement to rely on. Thus, it was not only the inclusion
of the covenants as permitted exceptions that carried the day as much as a legal
consequence cannot be contradicted by the contrary statement of one of the parties
(although parties are still free to contradict the operation of the law (at least in some
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matters) by mutual agreement as long as the contradiction does not violate public
policy). Accordingly, the point is a very fine one. Parties cannot undo something that
already occurred by act or operation of law by mutual agreement simply by saying so
in a statement which contradicts an unambiguous contract such as a deed. It would
be an interesting law school examination question to query whether the result would
be different if the contradictory statement was included within the deed rather than
in a separate document. Presumably, the Court would have found that to be
ambiguous and allowed in extrinsic evidence; but all the extrinsic evidence pointed to
the fact that the property was included regardless of what the parties intended. Thus,
that’s why they call them “unintended consequences.”
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CASE OF THE YEAR:
If you thought that getting shot four times during a home invasion at your
apartment would have to be a breach of “quiet enjoyment,” you’d be wrong.
PREMISES LIABILITY/COVENANT OF QUIET ENJOYMENT
The Georgia Court of Appeals tries to explain what the “Covenant of Quiet
Enjoyment” means. George v. Hercules Real Estate Services, DO-045, Inc., A16A1090
(November 18, 2016) Chief Judge Doyle writing for the Whole Court; Dillard,
McMillian, Mercier and Peterson, JJ. concurring in Division 1 and in the judgment.
Miller, Presiding Judge dissenting to Division 1 joined by Presiding Judge Barnes,
Presiding Judge Phipps and McFadden, J. Barnes, Presiding Judge dissenting to
Division 1 and concurring fully in Division 2 joined by Presiding Judge Miller, Presiding
Judge Phipps and McFadden, J. Cert denied, June 30, 2017 S17C0939 All Justices
concur except Boggs and Peterson, JJ. disqualified.
One hardly ever thinks in normal times that Affirmed in the Court of Appeals’
Online Case History Index and cert denied in the Georgia Supreme Court
Granted/Denied cert Index is going to mark the site of a major explosion.
Consider the case of George v. Hercules Real Estate Services, DO-045, Inc.,
A16A1090 (November 18, 2016). The case starts off with relatively benign Standard
Facts (well, that is, if you weren’t a participant in the standard facts; for the
participants, the standard facts were quite notable).
STANDARD FACTS: Derrick George rented an apartment in The Villas at Lakewood
owned by Hercules Real Estate Services. George was home one night with a friend.
Someone knocked at the door. George turned on the front porch light, looked through
the peephole and asked who was there. Through the peephole, George could only see
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the silhouette of a single individual and he could not hear the person on the other side of
the door. Id. at 2-3. George opened the door.
As the door opened, a second person emerged and both the first and second
person attempted to force their way into George’s apartment. George grabbed his
shotgun and fired at the intruders.
The intruders (really “attempted intruders,”) fired back, hitting George four
times.
After the shooting, George did not return to his apartment and did not pay any
further rent.
George sued the apartment complex owner, Hercules Real Estate Services, for
negligence, nuisance and punitive damages.
The apartment complex owner sued George for back rent.
The apartment complex owner filed for summary judgment.
The trial court granted summary judgment to the apartment complex owner on
all counts.
NON-STANDARD FACTS:
George’s apartment had previously been burglarized but George was not home
when that happened. Following the burglary, George bought a shotgun.
After the burglary, the apartment complex had repaired George’s damaged front
door; but apparently had done a terrible job at it. Id. at 2.
When George was shot, the apartment complex was apparently in the midst of a
crime wave. The Property Manager wrote in an email at the time “we are at the mercy of
criminal activity on the property.” Id. at 7-8, ft. 8.
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When George opened the door, he propped his foot up against the door out of
concern for his safety.20
The Court of Appeals considered the case as a Whole Court meaning that the
three judge panel that was tasked with the case was irreconcilably conflicted about what
to do. The original three judge panel is not identified on the Court of Appeals on line
docket information system.
PROXIMATE CAUSE IS AS BIG A DEAL IN A PREMISES LIABILITY CASE
AS IT IS IN A WRONGFUL FORECLOSURE CASE.
Judge Doyle got down to the nitty gritty and discussed the essential element of
the case (at least as far as tort lawyers are concerned), to wit: Proximate Cause. Id. at
11. (“…[the evidence presented by George]…simply does not provide evidence that
Hercules proximately caused George’s injuries sustained when he was shot [by
intervening third party criminal actors] after voluntarily opening his door [in an area
completely saturated with violent crime] to an unknown person after midnight.” Id.
Even though the apartment complex owner had made proximate cause the
bulwark of its motion for summary judgment, the trial court granted summary
judgment on other grounds. A majority of the Court of Appeals decided that the trial
court was “right for any reason” and affirmed.
THE ORGANIZATION OF THE OPINION.
Due to the fact that there were so many concurrences and dissents, it is going to
be very important to the reader to understand the organization of the opinion.
Judge Doyle’s opinion was broken down into Division 1 George’s claims
containing subparts of (a) negligence, (b) nuisance, and (c) punitive damages and

20

Wise. But of comparatively little effective use compared to the decision to open the door in the first place.
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Division 2 Hercules’s counterclaim. Division 2 was further divided on the basis of
George’s arguments that Hercules’ alleged failure to provide adequate security or
adequately repair the lock on this door (a) breached the implied covenant of quiet
enjoyment or (b) constituted a constructive eviction. Id. at 13. Division 2(a) was further
divided into (i) the implied covenant of quiet enjoyment involves a claim that a superior
title intervened with the quiet enjoyment of the transferred property and (ii) the Court
of Appeals has been confusing and misapplying the doctrines of the implied covenant of
quiet enjoyment and constructive eviction for quite a while.
Accordingly, the opinion is divided into 1(a), (b) and (c) and 2(a)(i) & (ii) and
2(b).
WHO WOULD HAVE THOUGHT THAT THE WHOLE DECISION WOULD
COME DOWN TO A LOCK ON A DOOR?
Division 2(a)(ii) is where all the action is and where the dissents and special
concurrences all unload on Chief Judge Doyle for her attempt to clarify Georgia law on
the issue of the implied covenant of quiet enjoyment. Id. at 16 (“…we take this
opportunity to clarify the issue.”).
It is a very serious question with major consequences. “What should be done
when the Court determines that it previously made a mistake and that the mistake has
been repeated for a long time?”
It is also a question of import because it exposes a fundamental schism between
“process people” and the “outcome people.” We have explored the difference between
“process” people and “outcome” people before. Whether or not you know it, you
probably go through a version of Outcome versus Process every year during the partner
compensation discussions/negotiations. “Process” people believe that as long as the
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process is agreed upon in advance and is viewed as fair and just, then the results that the
process yields will, by definition, be fair and just. “Outcome” people belief that the
fairness of the process can only be determined by looking at the results of the process,
i.e. the “outcome.” If the outcome is fair and just “objectively,” then the process was, by
definition, fair and just. If the Outcome is seen as unfair or unjust, then there must have
been something wrong with the process, even if the problem cannot be specifically
located or identified. Usually, Process people will live with what are perceived to be
unfair or unjust results a few times, because after all “the rules are the rules;” but not
indefinitely.21 Outcome people usually have to be satisfied every year that the outcome
(and thus the process) was fair and just although the Process people won’t really listen
to them for a couple of years (or the Outcome people threaten to pack up and leave)
before they’ll seriously entertain doing anything about it.
Now, let’s analyze the essential fact of the case. It is our experience that every
vigorously contested case boils down to one essential point of contention. Clausewitz in
his seminal work On War called this the “schwerpunkt” (translated literally as the point
(“punkt”) of greatest struggle or difficulty (“schwer”)).22 Currently, the United States
military academies refer to this as the “Center of Gravity” or the “CoG” [sic] of a battle.23
On the attack, the Germans (most famously Schlieffen in World War I) referred to this
as the Angriffschwerpunkt (literally the point of maximum effort on the attack

If you want a shorthand way to remember the difference, Process people were against instant replay in football
at least until enough bad calls went against their teams in enough important games. Outcome people were always
in favor of instant replay.
22
Clausewitz, On War, Wildside Press LLC pp. 144, 151, 253, 331-334, 413-414, 430-431, 437, 444.
23
See, e.g. Echevarria, Antulio J., II, Clausewitz’s Center of Gravity: It’s Not What We Thought, Naval War College
Press (2003)
21
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(“Angriff”).24 On the defense, Americans inevitably would reference “the Alamo” 25 from
American folklore (the “1960’s John Wayne” version, not the “2004 Dennis Quaid/Billy
Bob Thornton” version). Regular uses of the words “strongpoint,” or “stronghold” are
also common ways to reference the central point of a defense. In medieval England or
Lord of the Rings/Game of Thrones, the reference would be to the castle’s “Keep.”
The schwerpunkt in this case was George’s contention that the apartment
complex owner was the proximate cause of his injuries because the manner in which the
apartment complex management repaired his door after the burglary left the dead bolt
on the door more difficult to engage. For example, Judge Branch, in the part of her
partial concurrence/dissent that was a dissent, points out that “[d]etermining whether
the hole into which the dead bolt should seat is misaligned or partially blocked by a
metal wrap is akin to a child determining whether a round block fits into a square hole.”
Id. at 33 (Branch, J. writing separately) citing Demarest v. Moore, 201 Ga. App. 90, 9192 (410 SE2d 191)(1991). On the other hand, Judge Doyle’s majority opinion writes that
George’s decision to unlock and open the door to a stranger’s knock mooted the entire
discussion of whether the dead bolt was properly installed. Id. at 6, ft. 6 (“…the door
was locked when George’s assailants knocked on it, and with knowledge that it was more
difficult to lock, he voluntarily opened it, rendering moot the question of the
functionality of the lock.”). But, as you can see, the functionality of the lock is the

If you simply want to admire the Germans’ ability to create long words, note that the point of maximum effort
on a counterattack would be the monstrous twenty-three character “Gegenangriffschwerpunkt.”
25
See, Saving Private Ryan Dreamworks (1998) where Tom Hanks’ character, Captain Miller, and his mixed unit of
Rangers and Paratroopers plan to use a fortified position on the opposite side of an unfordable canal as the point
of strongest defense from which to execute the demolition of a bridge critical to a German counterattack during
the D-Day Invasion. See also Hyena Road Samuel Goldwin Films (2015) depicting Canadian troops in heavy combat
in Afghanistan retreating to a village in search of a strongpoint from which to defend against a sizable force of
Taliban.
24
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central point of contention (even in its mootness). If, during a major crime wave to
which the management had inadequately responded, somebody kicked in George’s door
and attacked George or shot through George’s door, I think you’d have a completely
different case.
The Court was similarly divided over whether George’s decision to unlock and
open the door assumed the risk of what was on the other side as a matter of law. Judge
Miller in dissent wrote that “…the trial court based its ruling on its erroneous finding
that George assumed the risk of harm as a matter of law.” Id. at 29 (Miller, J.). Judge
Branch wrote “…I am also unprepared to hold as a matter of law that opening the door
at night automatically absolves a landlord of all responsibility for its failure to stem a
pervasive crime wave or to effect adequate repairs.” Id. at 32 (Branch, J.).
Thus, the issue of the dead bolt is the fact of most contention, i.e. the
schwerpunkt, AND is the central theme for the Court’s entire opinion on the issues of
proximate cause, quiet enjoyment and constructive eviction. It’s also the schwerpunkt
of the philosophical battle raging behind the scenes, to wit – “If a Court decides that it’s
been misconstruing the law and doing so for a long time, what should be done about it?”
The first answer, provided by the dissent, is “Do nothing.” Astonishingly, even
the “Do Nothing” answer reflects a schism within the “Process” wing of the Court with a
group of “Process” Judges joining in with the “Outcome” Judges of the dissent. The
“Process” splinter faction is reflected by Judge Peterson’s special concurrence which
says “stare decisis has consequence only to the extent it sustains incorrect decisions;
correct judgments have no need for that principle to prop them up.” Id. at 23, Peterson,
J. quoting Kimble v. Marvel Entm’t, LLC, 135 S. Ct. 2401, 2409 (2015).
40

40TH ANNUAL REAL PROPERTY LAW INSTITUTE VOL 1
291 of 352

In other words, we know it was incorrect but by now a whole generation (in this
case many generations) of lawyers and judges have learned that this is what the law says
about this topic. “The bench and bar are entitled to rely on long-standing case law,” Id.
quoting Norred v. Teaver, 320 Ga. App. 508, 515 (740 SE2d 251)(2013)(Andrews, P. J.,
concurring).26 Thus, as we create our template to identify what the judges have revealed
about their judicial philosophy,27 we put Judges Peterson, Dillard, McMillian and
Mercier in the column of “Process but Stare Decisis”28 judges.29
On the other hand, the second answer provided by the dissents/concurrence is
“Do Something.” We think that this fits precisely into a category that we will call
“Process notwithstanding Stare Decisis” judges who are exemplified here in Judge
Barnes’ full and complete agreement with the majority in Division 2. Judge Barnes
writes (well, we’re actually paraphrasing) that if the court figures out that the court had
been “conflating the doctrines of quiet enjoyment and constructive eviction” it ought to
do something about it. In fact, it ought to correct the error going forward. Id. at 32 (“I
concur fully and completely with the majority on Division 2, disapproving the cases

Remember that a case does not get into the case books because it upholds long standing tradition. A case gets in
the case books precisely because it does not uphold long standing tradition.
27
Insert [sic.] Westworld reference about how the park allows one to discover their truest selves.
28
We recognize that ‘labels” are often misleading and frequently pejorative but at the same time if the label is an
honest, fair and accurate description of trends or philosophy, the label might actually be helpful. Consider
identifying Lavender by its botanical name, Lavandula, which derives from the Latin word “lavare,” meaning “to
wash” because the Romans, who knew a thing or two about tension and relaxation, used it in relaxing baths (i.e.,
label very helpful and not confusing at all).
29
Another absolutely fascinating turn in this case is that Judge Peterson’s admonition a of Chief Judge Doyle’s
attempt at clarification itself contains its own attempt at clarification that so-called “Vertical Stare Decisis” is
nothing more than an acknowledgement of “positional authority” and is not optional. The Court of Appeals has to
follow the rulings of the Georgia Supreme Court and the Supreme Court of the United States. Stare Decisis truly
involves only the question of whether a court can overrule its own precedent, not the precedent of a court
superior to it. Id. at 26.
a
What’s this?! A footnote within a footnote?! As nouns, the difference between admonition and
admonishment is that admonition is a gentle or friendly reproof counseling against fault or oversight, while
admonishment is a reprimand or rebuke.
26
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conflating the doctrines of quiet enjoyment and constructive eviction but finding no
constructive eviction in this case.”).
MAKING THE INSCRUTABLE, PLAIN. IT’S WHAT WE DO AT THE RPLI.
So, what is actually going on here is that there are two discussions happening
simultaneously30 that (also simultaneously; but quite paradoxically) have nothing to do
with each other and have everything to do with each other.
First, there is a discussion between the Process people themselves about whether
a court that discovers it has been wrong for a very long time should just let the current
status quo lay or whether the court ought to do something about it (“Process but Stare
Decisis” versus “Process notwithstanding Stare Decisis”). This is the Division 2 fight
(specifically, the Division 2(a) fight and even more specifically, the Division 2(a)(ii)
fight).31 If I were going to prepare this for oral argument in the event that this gets taken
up on appeal to the Georgia Supreme Court, I would make dang sure I’ve got somebody
role-playing Justice Nahmias and I’d make dang sure that I memorized every single
word of Smith v. Baptiste, 287 Ga. 23, 30 (694 SE2d 83)(2010)(Nahmias, J.
concurring). (Strike through [sic] because Cert denied, see, supra mooted the point).
Second, there is a proximate cause discussion going on about whether as a matter
of law if you unlock and open your front door in a crime-saturated area simply because
some stranger with unknown intentions knocked on your ugly, piece-of-trash-smashedup, shoddily-repaired door that your apartment complex provided to you, you’ve

30
31

Insert [sic.] Westworld reference to multiple timelines.
If you’re keeping score, this issue was decided 11-0-4 [sic].
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assumed the risk of what might ensue. (“Tort Process” versus “Tort Outcome”). This is
the Division 1 fight. 32
Finally, there is an over-arching fight (let’s call it a “discussion” based on our calls
for civility) between the “Process” people and the “Outcome” people. For that one, we’re
going to be watching what happens between Justice Blackwell and Justice Hunstein 33 if
this case goes up on appeal. It should be a humdinger. Cert denied, see, supra.
The fascinating thing about the judicial philosophies on display in George is how
George fractured the three judge panel that issued Jaraysi v. Sebastian, 318 Ga. App.
469, 733 SE2d 785 (2012).
JARAYSI AS THE SOURCE OF THE DISCOVERY OF THE MISTAKE THAT
MADE THE CLARIFICATION IN GEORGE INEVITABLE.
In Jaraysi v. Sebastian, 318 Ga. App. 469, 733 SE2d 785 (2012),
Judges Doyle, Dillard and Barnes agreed that the lease agreement contained
an express covenant of quiet enjoyment but that the express covenant of quiet
enjoyment did not obligate the landlord to provide additional lighting or
provide additional security or to protect the tenant from the actions of
strangers that were not title related. Further, the express covenant of quiet
enjoyment could not be violated without the actual wrongful eviction or
constructive eviction of the tenant. We are convinced, rightly or wrongly, that
in attempting to reconcile all of the cases listed infra in footnote 13 which
correspond to the cases in footnotes 3 through 8 in the Jaraysi opinion,
Judge Doyle became absolutely convinced that the covenant of quiet
enjoyment in Georgia had become an irreconcilable mess.
32
33

If you’re keeping a scorecard at home, this issue was decided 11-4.
Justice Hunstein dissented in Smith v. Baptiste, 287 Ga. 23, 30 (694 SE2d 83) (2010)(Hunstein, J. dissenting).
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The question then became what to do about it? Judge Doyle decided to
do something about it in George and this is where Judges Doyle, Dillard and
Barnes end in a three way split in George. In George, Judges Doyle, Dillard
and Barnes break down as follows: Judge Doyle authored the opinion. Judge
Dillard. joined in Division 1 and concurred in judgment (so, not a full
concurrence in Division 2). Judge Barnes actually dissented in George as to
Division 1; but concurred fully in Division 2.
The lease agreement in Jaraysi contained an express covenant of quiet
enjoyment.
Landlord hereby covenants and agrees that if Tenant shall
perform all of the covenants and agreements herein required to be
performed on the part of the Tenant, Tenant shall, subject to the
terms of this Lease, at all times during the continuance of this
Lease have the peaceable and quiet enjoyment and possession of
the Premises against Landlord and all persons or entities claiming
by, through or under Landlord.
Jaraysi, 318 Ga. App. at 749.
Interestingly, this express covenant which is frequently used in all manner of
commercial leases is a combination of (i) a title covenant against those claiming by,
through and under the Landlord (thus, a limited warranty of title of quiet
enjoyment) and (ii) a covenant against non-interference by the Landlord with
peaceful possession by the Tenant.
The Court recognized the implied warranty of quiet enjoyment and
recognized that this was in the nature of a title claim. “The covenant of quiet
enjoyment is one of three separate covenants that arises out of a general
warranty of title.” Id., emphasis as in original. The Jaraysi Court, without
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mentioning that it was doing so, then moved to the express covenant of quiet
enjoyment that is not title based. “…[T]he covenant of quiet enjoyment
obligates the landlord to protect the tenant only against the landlord’s own act
and not against the acts of strangers that disturb the tenant or his quiet
enjoyment and possession of the rented premises.” Id. citing Feinberg v.
Sutker, 35 Ga. App. 505, 506(1), 134 S.E. 173 (1926).
We don’t know because we weren’t there, but we would bet that this is
the exact moment that Judge Doyle (and maybe Judges Dillard and Barnes)
interjected “Wait a minute! These are two completely different theories that
have been conflated as if they were the same thing!”
And to complete the epiphany, the Court noted that there was a
problem in whether an actual vacation of the premises was required in that
Myung Sung held that the Court had “noted that it was not necessary for the
lessee to actually vacate the property to establish a breach of the implied
covenant of quiet enjoyment.” Id. at ft 6. However, Hardwick, Cook & Co., v.
3379 Peachtree, Ltd., 184 Ga. App. 822, 825(3), 363 SE2d 31 (1987) held that
it was.
Thus, the drafting of this one paragraph with the covenant of quiet
enjoyment being simultaneously (i) a title warranty by the Landlord against
others’ claim to title and/or possession, (ii) an express warranty by the
Landlord against the Landlord’s acts, and (iii)(a) requiring or (iii)(b) not
requiring the vacation of the premises by the tenant made the corrective
explanation that was to become George inevitable.
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SO, NOW THAT THE GEORGIA SUPREME COURT HAS DENIED CERT,
EXACTLY WHAT IS THE LAW ON QUIET ENJOYMENT AND
CONSTRUCTIVE EVICTION?
The lessons of George are profound.
I.

The implied covenant of quiet enjoyment only applies to title related

issues, even for leases. Cases to the contrary over the last hundred years are
“disapproved to the extent that they can be interpreted to hold…[that the covenant of
quiet enjoyment ‘encompass[es] a non-title constructive eviction defense.]’” Doyle, C.J.
at 17. Cases to the contrary over the last hundred years are overruled “’to the extent
that they can be interpreted to hold’ that the covenant of quiet enjoyment
‘encompass[es] a non-title constructive eviction defense.’” Peterson, J., specially
concurring at 2.34
II.

A constructive eviction case requires two essential elements. First, “the

landlord in consequence of his failure to keep the rented buildings repaired allowed it to
deteriorate to such an extent that it had become an unfit place for the [tenant] to carry
Those cases being Jaraysi, 318 Ga. App. at 469(2012)(Doyle, Barnes and Dillard: No breach of express covenant
of quiet enjoyment without an eviction or constructive eviction; Topvalco does not stand for proposition that
implied covenants of quiet enjoyment include an obligation to provide adequate security), Myung Sung
Presbyterian Church Inc. v. North American Assn. of Slavic Churches and Ministries Inc., 291 Ga. App. 808, 812813(3)(662 SE2d 745 (2008)(breach of implied covenant of quiet enjoyment by landlord’s action or inaction can
exist without a constructive eviction); Rucker v. Wynn, 212 Ga. App. 69, 70-71 (1)(441 SE2d 417)(1994)(Andrews, J
if landlord has right to re-enter, no breach of implied covenant of quiet enjoyment); Topvalco, Inc. v. Garner, 210
Ga. App. 358, 361 (2)(436 SE2d 25 (1993)(jury question whether landlord’s inaction breached implied covenant of
quiet enjoyment without a constructive eviction); Hardwick v. 3379 Peachtree, 184 Ga. App. 822, 825(3)(363 SE2d
31)(1987)(no breach of covenant of quiet enjoyment where no constructive eviction and substantial disruption
from repairs was contemplated in the lease); Albert Properties, Inc., v. Watkins, 143 Ga.App. 184, 185(1)(237 SE2d
670)(1977)(malicious interference with possession of premises is a tort mistakenly uses the term “quiet
enjoyment” to mean peaceful possession); Kulman v. Sulcer, 99 Ga. App. 28, 29-30(1)(107 SE2d 674
(1959)(landlord’s covenant of quiet enjoyment does not extend to an undertaking that the lessee will not be
disturbed or annoyed by the acts or negligence of a cotenant citing Adair v. Allen, 18 Ga. App. 636 but conflating
“quiet enjoyment” with “peaceful or undisturbed possession”); Smith v. Hightower, 80 Ga. App. 293, 296-297(2)(55
SE2d 872)(1940)(same negligent repair by landlord might be a breach of contract and a tort if it results in damage
to personal property); Feinburg v. Sutker, 35 Ga. App. 505, 506(1)(134 SE2d 173)(1926); Parker v. Munn Sign &
Advertising Co., 29 Ga. App. 420 (115 SE2d 926)(1923).

34
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on the business for which it was rented…” Id. at 18 citing Jenkins v. Brice, 231 Ga. App.
843, 844 (1)(499 SE2d 734)(1998). Second, “that it could not be restored to a fit
condition by ordinary repairs which could be made without unreasonable interruption
of the tenant’s business.” Id.
Simply maintaining a shoddy rental unit does not work a constructive eviction
even if the tenant leaves. This is especially true if the Tenant’s “fix” to the problem is to
buy a shotgun rather than go to the Home Depot and buy a new door lock and plate (or
even a new door). Instead, the condition must be “so ‘grave in character…it renders the
premises untenantable or unfit for…use.” Id. at 19. If we are honest with ourselves,
George’s argument that this single misaligned but otherwise operational lock made the
apartment uninhabitable cannot be seriously maintained. Less safe, yes (and this was
the point of the dissenters in Division 1). But, uninhabitable, no. Under George’s own
theory, had he simply not opened the door, he would have been fine under the facts of
the case as we know them. (Now if the attempted intruders had kicked in the door, that
would have made for another case entirely).
Breach of Contract is still alive in landlord-tenant cases.
Negligence is still alive in landlord-tenant cases.
Malicious interference with peaceful possession is still a tort.
In other words, what the objectors think is the meaning of quiet enjoyment is still
alive. You just can’t call it the breach of either an express or implied covenant of quiet
enjoyment unless it involves loss of possession due to a superior title claim. Maybe it
needs to be called “Breach of Contract through Disturbed occupation in violation of the
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terms of the Contract” as a contract action. Maybe it needs to be called “Malicious
Interference with Peaceful Possession” as a tort action. See Albert Properties, Inc., v.
Watkins, 143 Ga. App. 184 (237 SE2d 670)(1977) disapproved of on other grounds
George v. Hercules Real Estate Services, DO-045, Inc., A16A1090 (November 18, 2016)
So, Plaintiff’s lawyers, don’t panic. At least not yet. Just break your previous “quiet
enjoyment” count into “Disruption of Peaceful Possession through Breach of Contract”
and “Negligent Disruption of Peaceful Possession” or even “Malicious Disruption of
Peaceful Possession” and prove the same thing that you were going to prove under
Myung Sung before George came along.
In other words, what I think Judge Doyle and the Court of Appeals was trying to
say is that the Lessor is still liable for damages to the tenant when it failed to apply for a
zoning variance renewal as in Myung Sung. It’s just not called breach of the covenant of
quiet enjoyment because it’s not a violation of a title covenant.
On the other hand, if it results in the tenant having to leave the premises, then
maybe THAT would still be a constructive eviction.
CONCLUSION
The question is not whether the Court turned a breach of contract count into a
breach of contract count simply with another name; but whether the Court turned a tort
action (which allows for punitive damages) into a breach of contract action (or at worst
eliminated both a tort action and a breach of contract action).
It did not do any of the above.
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It turned both a breach of contract count into a count with another name and a
tort count into a count with another name. It did not eliminate express covenants of
quiet enjoyment that sound in breach of contract. It did not eliminate implied
covenants of quiet enjoyment that sound in title. It did eliminate implied covenants of
quiet enjoyment that do not sound in title. It also held that simply because the
apartment complex in general is unsafe, you don’t get to a jury without some sort of
showing of proximate cause linking the specific alleged negligence to the specific alleged
injury. You can’t simply rely on the fact that the complex is generally unsafe; but rather
must show HOW the alleged negligence caused the injury. More often than not, this will
probably require either expert testimony, some very specific set of facts (or more oddly a
third option, the more random the connection between the victim and the perpetrators
during a generalized crime wave, the more likely you get to a jury).
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UPDATE: Court of Appeals does not cite George in “door knock” premises
liability case (on purpose? Or because it is inapplicable?).
Ya Van v. Siv Cheng Kong as RI-065 Administratrix of the Estate of Chheng [sic.] Siv
Voigt A17A1713 (February 27, 2018) Rickman, J. writing for Ellington, P. J. and
Andrews , J.

An estranged son-in-law goes to his mother-in-law’s house and once she opens
the door to him, he stabs her in the neck repeatedly and then later that afternoon kills
his estranged wife when she gets to the mother-in-law’s house from school. The sister of
the decedent (daughter of the injured mother-in-law) and guardian of the decedent’s
children sues the mother-in-law for negligence in opening the door and allowing the
estranged husband into her home.
The sister’s action in suing her injured mother for her sister’s death might seem
horribly cold-blooded. However, it might be possible that the family decided that this
was a way to have the mother-in-law’s homeowner insurance pay for the wrongful death
of the sister and help the family survive this terrible, awful tragedy. Or maybe
something else is going on that we cannot figure out. We think it possible, if not
probable, that “you’re not suing your mother, you’re suing your mother’s insurance
company” was probably uttered by somebody, somewhere.
Readers of Undiluted Clarity are very familiar with the late night35 criminal
knock-on-the-door and will probably remember the landmark case of George v.
Hercules Real Estate Services, DO-045, Inc., A16A1090 (November 18, 2016) which
righted the “covenant of quiet enjoyment” ship. We wrote about it in If you thought
that getting shot four times during a home invasion at your apartment
35

This particular knock on the door came in the afternoon.

50

40TH ANNUAL REAL PROPERTY LAW INSTITUTE VOL 1
301 of 352

would have to be a breach of “quiet enjoyment,” you’d be wrong UNDILUTED
CLARITY (November 18, 2016).
There are many differences between the cases. George involved rented premises.
This case involved owner-occupied premises. In George, the Plaintiff in the suit was the
one who opened the door. Here, the Plaintiff in the suit was the victim while the
property owner was the one who opened the door. In George, the owner of the property
was not injured by the attacker.
There are two similarities (and maybe the only ones) that the Plaintiffs seemed to
have been arguing, to wit – (i) the person who opened the door was the proximate cause
of the injury and (ii) the decision to open the door to the wrongdoer was also the
proximate cause of the injury.
The trial judge determined that there were genuine issues of material fact and
denied the motion for summary judgment filed by the mother-in-law (again, most likely
the mother-in-law’s hazard insurance company). “The trial court denied Van’s motion
after concluding that material questions of fact remained as to whether ‘Van’s failure to
recognize the danger…[the estranged son-in-law] posed was willful or wonton [sic].’”
Id. at 3.
The Court, however, found that the requirement of “willful or wanton” injury was
most often not any different than the failure “to exercise ordinary care to prevent
injuring a person who is actually known to be, or may reasonably be expected to be,
within the range of a dangerous act being done.” Id. at 3 quoting Rigdon v. Kappa
Alpha Fraternity, 256 Ga. App. 499, 501(1)(568 SE2d 790 (2002). There is an
argument to be made (and we think that the Plaintiffs were attempting to make it), that
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all estranged wives should, as a matter of law, be recognized as actually or reasonably
expected to be within the range of a dangerous act being committed by an estranged
son-in-law. However, the Court refused to go there. Even if all violent acts are
committed by estranged sons-in-law that does not necessarily mean that all estranged
sons-in-law commit violent acts. The Court did not address that issue directly, or even
obliquely, but we do think that the Court made a conscious decision not to go there.
In a paragraph of undiluted clarity, the Court did address and clarify the liability
of a property owner for intervening third party criminal acts.
1. “An intervening criminal act of a third party, without which the injury would
not have occurred, will be treated as the proximate cause of the injury thus
breaking the causal connection between the defendants’ negligence and the
injury.” Id. at 4 quoting Aldridge v. Tillman, 237 Ga. App. 600, 603(2)(516
SE2d 303 (1999).
2. A property owner “who has reason to anticipate criminal acts ‘has the duty to
exercise ordinary care to guard against injury caused by dangerous
characters.’” Id., quoting Aldridge at 603(2).
3. A danger must be known and forseen by the property owner before a duty to
protect exists. Id., quoting Aldridge at 603(1).
4. To be forseen, a prior event relied upon must be substantially similar even if
it is not identical to the act that resulted in the injury. Id. citing McDaniel v.
Lawless, 257 Ga. App. 187, 189 (570 SE2d 631)(2002).
The Court then provided a helpful list of things to look for in proving that violent
conduct should have been anticipated. There was no evidence that the son-in-law:
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1. Had a criminal record;
2. Had previously committed a crime of any kind;
3. Had violent propensities;
4. Had committed acts of violence against the victim or any other person and
that this was known to the property owner;
5. Had previously misused a knife; or
6. Had previously mishandled a weapon of any kind.
In fact, in the one previous instance where the authorities had been involved at
the mother’s house it was the son-in-law who had been the one to call the police when
he learned that the decedent had taken one of the children to Cambodia but he had left
the house on that occasion without incident. Id. at 6.
Accordingly, the fact that George was not raised or re-affirmed is more likely
simply because the case was not applicable to the present situation.
In the end “This is not a close case.”36 The lesson of George was not that whoever
opens the door is at fault after all.

36

Id. at 7.
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BREAKING NEWS!
Equitable Subrogation and Recording
Remember, just because you have a safety net does not mean that you
should purposefully fall off of the high-wire.
PNC Bank, N.A. v. Gazaway, A18A0779 (March 29, 2018). Ellington, P.J. writing for
Bethel, J. and Senior Appellate Judge Phipps.
Closing Attorneys need to be mindful of Justice Nahmias’ admonition that
formed the basis of the Gordon I37 and Gordon II38 opinions. To paraphrase: “It’s just
one witness and one unofficial witness, why can’t you get this right?” On the other
hand, closing attorneys will be greatly rejoicing when the news of three recent cases
make the rounds (well, one very recent case, one fairly recent case and one case at the
beginning of last year). These three cases form a safety net for closing attorneys that
should be seen as a safety net for tight rope walkers (i.e. the kind that saves your life at
the very last second and is one’s very last hope) and not a safety net for trapeze artists
(i.e. the kind that you intentionally launch into and do tricks during the rebound).
STANDARD FACTS:
Mr. and Ms. Gazaway took out two loans with Bank of America in 2002 and
secured the loans with 5288 Brown’s Bridge Road, Gainesville, Georgia.
In 2005, Ms. Gazaway passed away. She was survived by her spouse and four
adult children. Ms. Gazaway’s Will gave everything to her husband, Mr. Gazaway, but
the Will was not probated.

U.S. Bank N.A. v. Gordon, 289 Ga. 12, 15 (709 SE2d 258)(2011). Nahmias, J. writing for the Court.
Wells Fargo Bank, N.A. v. Gordon, 292 Ga. 474 (749 SE2d 368)(2013). Benham, J. writing for the Court.

37
38
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In 2006, Sunshine Mortgage made a loan that paid off the Bank of America loans
and Bank of America cancelled its security deeds.
In 2013, Mr. Gazaway passed away.
In 2014, Sunshine Mortgage assigned the Note and Security Deed to PNC.
NON-STANDARD FACTS:
The Security Deed for Sunshine Mortgage was recorded but it was missing the
notary’s seal or the notary seal was not apparent on the deed records.
PNC filed to quiet title and the Special Master found that (1) “…when Ray
Gazaway executed the Sunshine security deed as the sole grantor following Ms.
Gazaway’s passing, Sunshine ‘…failed to account for the interests of’ the Gazaway
children as heirs at law of Betty Gazaway;”39 (2) “…because the security deed lacked a
notary’s seal, the deed failed to convey legal title to PNC;”40 and (3) “…the doctrine of
equitable subrogation is not applicable to the facts of this case.”41
THE STATUS OF THE CASE
The trial court entered judgment in accordance with the special master’s findings
(without holding a hearing first)42 and PNC appealed.

Id. at 4. Thus, one half of the Gazaway property was owned by Mr. Gazaway and one half was owned by Mr.
Gazaway and the four Gazaway children as the heirs at law of Ms. Gazaway at the time of the Sunshine loan and
mortgage.
40
Id. We have previously coined the phrase “constructive notice myopia” for the failure to recognize the
distinction between the requirements for a deed to be recorded (and thus valid against a BFP) and the
requirements for a deed to be enforceable against the grantor/borrower (but not valid against a BFP, or a
hypothetical BFP like a Trustee in Bankruptcy, after Gordon I and Gordon II). See Mashburn, Inquiry Notice is the
Most Dangerous Notice of All, UNDILUTED CLARITY June 25, 2015 reviewing Caraway v. Spillers, A15A0162 (2015)
Branch, J. writing for Andrews, P.J. and Miller, J.
41
Id.
42
Not required but as we will see, would have probably been a good idea to have had one.
39
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BLACK LETTER LAW ON RECORDING
Judge Ellington recited Black Letter Law with regard to Recording:
1.

A security deed that is not properly attested, that is, by a notary and an
additional witness, may not legally be recorded [and if it does make it into the
record books, it is not constructive notice because it was not “duly recorded.”
Id. at 6 citing OCGA § 44-14-61, Wells Fargo Bank, N.A. v. Gordon, 292 Ga.
474, 475 (749 SE2d 368)(2013)(“Gordon II”) and OCGA § 44-14-33(brackets
“[]” show Editor’s note).

2. An unrecorded deed is enforceable against the Grantor of the deed. Id. at 6-7
citing Bramblett v. Bramblett, 252 Ga. 21, 22(2)(b)(310 SE2d 897)(1984).
3. “[A] deed with a patent defect in attestation is not a nullity. Rather, it is still
binding between the parties to the assignment.” Id. at 7 ft 4 citing Baxter v.
Bayview Loan Servicing, LLC, 301 Ga. App. 577, 583 (688 SE2d
363)(2009)(accord); Hooten v. Goldome Credit Corp., 224 Ga. App. at 581
(accord); Haynes v. McCalla Raymer, LLC, 793 F3d 1246, 1252 (11th Cir.
2015).
4. The basic requirements of an enforceable deed are that “…the deed is written,
identifies the land being conveyed, is supported by consideration, is signed by
the grantor, and is delivered to the grantee [and is accepted by the grantee].”
Id. citing Z & Y Corp. v. Indore C. Stores, Inc., 282 Ga. App. 163,173 (638
SE2d 760)(2006)(brackets “[]” show Editor’s note).
5. The failure of a notary to place the notary’s official seal on the deed does not
make the deed improperly attested “because such failure ‘did not defeat the
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effect of [the notary’s] signature as a witness in [the notary’s] notarial
capacity.’” Id. at 6 (brackets”[]” show Editor’s note).
Judge Ellington ruled that even under a clearly erroneous standard, the special
master got it totally wrong and the trial judge was wrong to adopt the totally wrong
findings of the special master. Note that the trial court did not hold a hearing after the
special master issued the special master’s report as is customary so the trial judge did
not hear any objections to the special master’s report. Maybe that might be a good idea
to hear both sides’ view on the special master’s report next time.
Judge Ellington therefore held that to the extent that the missing notary seal was a
cloud on PNC’s title, it was removed as a cloud.
THE THREE AMIGOS, GAZAWAY, IN RE PERRY and IN RE KRIEG
When Gazaway is coupled with In re Perry and In re Krieg, Closing Attorneys
will be sleeping soundly and peacefully through the night for the first time since Gordon
I.
In re Perry holds (consistently with Gordon II) that while the Waiver of
Borrower’s Rights does not cure the lack of the attesting or acknowledging official
witness, some Closing Attorney’s Affidavits DO! Note also that In re Perry was decided
after the 2015 Amendment that took acknowledgements out of the witnessing statutes.
In this regard, In re Perry can be seen as re-affirming In re Kim, 571 F.3d 1342 (11th Cir.
2009) which was pre-Gordon I and was also a missing notary seal case.
The reason that the Closing Attorney’s Affidavit saves the security deed against a
bona fide purchaser for value without notice is that the remedial statute O.C.G.A. § 4457

40TH ANNUAL REAL PROPERTY LAW INSTITUTE VOL 1
308 of 352

2-18 says that a deed to secure debt which is lacking an official attesting witness can be
cured by a statement of an attesting witness before a notary public as long as the
statement “shall testify to the execution of the deed and its attestation according to law.”
Id. at 1344. This is exactly what a Closing Attorney’s Affidavit does in establishing that
the closing attorney explained the non-judicial foreclosure and then watched the
borrower sign the security deed after the explanation. The notary’s signature on the
Closing Attorney’s Affidavit does not take the place of the missing attesting witness.
Rather, the Closing Attorney’s signature and the notary’s signature on it meet the
standards for a curative affidavit under O.C.G.A. § 44-2-18.
It is super important for Closing Attorneys to recognize that neither In re Perry
nor In re Kim held “…that the attestation or the notary’s seal on the Affidavit substitutes
for the necessary attestation in the Security Deed.” In re Kim, 571 F.3d at 1345 ft. 7.
Rather, In re Kim and In re Perry both stand for the proposition both before and after
Gordon I and Gordon II and before and after the 2015 Amendment “…that the [Closing
Attorney’s] Affidavit meets the requirements under § 44-2-18 to cure a defective official
witness attestation and that the [Closing Attorney’s] Affidavit testifies to both the
execution and the attestation of the Security Deed as required by the statute.” Id.
In re Krieg was decided on March 21, 2018. It involved a pre-2015 Amendment
Deed to Secure Debt where the unofficial witness signed the attestation twice and the
notary executed an acknowledgement instead of an attestation.43 The Bankruptcy Judge

43

Mashburn, In an attempt to create Gordon III, did Acknowledgements just get approved and one of the “jewels”
get ripped out of the crown? Only for pre-2015 Security Deeds which was already the case, and maybe. Gordon II
gets major disrespected in bankruptcy court UNDILUTED CLARITY April 4, 2018 reviewing In re Krieg, 2018 WL
1448743 (March 21, 2018)(North District of Georgia Atlanta Division) Judge Baisier, U.S. Bankruptcy Court Judge.
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in In re Krieg found that the acknowledgment (at least for pre-2015 Amendment deeds
to secure debt) was sufficient to “duly record” the deed to secure debt. Accordingly, the
deed to secure debt was proper notice to the hypothetical bona fide purchaser for value
role played by the Trustee.
THE BEST HIGH-WIRE SAFETY NET IS THE ONE THAT IS NEVER USED.
Accordingly, while it is a time of great rejoicing for Closing Attorneys, it is also a
time for circumspection.
In re Krieg only applies to pre-2015 Amendment acknowledgements, so it has
limits.
HOWEVER, In re Perry might save you if you have a properly worded Closing
Attorney’s Affidavit.
FURTHER, Gazaway might save you if you can get to a quiet title action before
the case hits bankruptcy where In re Krieg might save you.
BUT, wouldn’t it just be better to remember Judge Nahmias admonition in
Gordon II and just get it right in the first place? No document leaves the closing room
unless and until the borrower has signed, sealed and delivered the deed in front of an
unofficial witness and an official witness.
Wouldn’t that be better and easier not to use Gazaway at all than risk becoming
Gordon III?
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IF THE BORROWER MEANT FOR YOU TO BE A FIRST AND YOU MEANT
TO BE A FIRST, WHAT’S THE DAMAGE TO THE BORROWER (OR THE
OWNER TO THE EXTENT THAT THEY ARE DIFFERENT) IF YOU ARE A
FIRST AFTER YOU PAY OFF THE FIRST?
Judge Ellington provides more than just undiluted clarity for recording issues in
Gazaway, he provides a refreshing undiluted clarity to equitable subrogation.44
The purpose of equitable subrogation is to allow a new creditor who is paying off
a previous creditor to “step into the shoes” of the previous creditor as long as that was
everybody’s intention in the first place. Gazaway at 9-10 quoting Chase Manhattan
Mortgage Corp. v. Shelton, 290 Ga. 544, 549 (4)(722 SE2d 743)(2012).
Again, it is an equitable doctrine. It is still not equitable, at least for now, for the
lender to provide the borrower with a free house (or an unsecured loan for a house that
was not intended to be an unsecured loan)(or a free house as long as the borrower is
willing to eat a bankruptcy to do it).
The special master seems to have held that the failure to search the title (and thus
discover the potential interests of the Gazaway siblings) was inexcusable neglect. Title
examiners would no doubt agree that the failure to search the title was really not the
most wise path to take.
HOWEVER (and it’s a big however because it’s in all caps), the question is
“Should the Gazaway siblings get an unencumbered house even if the lender did a dumb
thing in not having the title searched?” “[T]he special master found that ‘a search of the
Hall County, Georgia deed records would have revealed that Ray C. Gazaway did not
I have certainly evolved a long way in my understanding of equitable subrogation from my position in 2003 when
John Porter asked me my opinion on equitable subrogation and I said “I don’t believe in it” (although my title
company still appreciates any closing attorney who transacts business as if there was no such thing as equitable
subrogation).
44
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own a 100% interest in the property offered as collateral…’” Id. at 10-11. That part is
unmistakably true as a matter of law. However, the doctrine is not called “Subrogation
by Operation of Law.” It is called Equitable Subrogation. Thus, it goes beyond a simple
analysis of race-notice constructive knowledge. It seeks to answer the question, “If we
intended to have a first and you intended to give me a first and I paid off your first to get
to be the first, how are you damaged if the courts make me a first? (and especially if one
of you signed a borrower’s affidavit saying that I was going to be a first and doubly
especially if one of you signed a warranty of title in the deed to secure debt agreeing to
indemnify and hold me harmless from any claim that I’m not a first?).”
HOWEVER, (and again it is a big however) that’s the result if you reform the
Security Deed before a bankruptcy gets filed. After all, bankruptcy is a strange place. Its
originating purpose is to allow people not to pay their just and lawful debts. “To refuse
to recognize the priority of Sunshine’s secured interest on the basis that it failed ‘to
account for’ the interests of the younger Gazaways would be a windfall for them (and
potentially other claimants against Ray Gazaway’s estate). Such a windfall does not
comport with the principles of equity.” Id. at 13.
But, it does comport with the principles of bankruptcy!45

Mashburn, Keep your “Gordons” out of bankruptcy court and out of the Georgia Supreme Court UNDILUTED CLARITY
(June 26, 2014) reviewing Vibert v. Bank of America, A14A0696 (2014) Andrews, P. J. writing for McFadden and
Ray, JJ (reforming a Security Deed that was missing a borrower’s signature relying on Kim v. First Intercontinental
Bank A13A1628 (2014)).
45
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CONCLUSION
Sometimes it feels like being a Closing Attorney is like performing on a high-wire
in a circus. And just like a high-wire artist, it is always nice to have a safety net. But it is
always best if you do not have to use it. Instead of risking becoming Gordon III, it is
probably best not to let a document that is going to be recorded leave the closing room
and the presence of the borrower without being signed, sealed and delivered in the
presence of an unofficial witness and a notary public who affixes the notary public’s
stamp and seal. In the non-words of Justice Nahmias (remember we’re just
paraphrasing the lesson of the case in Gordon I and not quoting his exact words) “It’s
just one unofficial witness and one notary public, how hard is it to get that right?”
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1.

Introduction. On December 22, 2017, President Donald J. Trump signed into law Public

Law No. 115-97, more commonly referred to as the "Tax Cuts and Jobs Act" (the "Tax Act").1
The Tax Act represents the most comprehensive and sweeping reforms to the Internal Revenue
Code (the "Code") since the Tax Reform Act of 1986. These materials examine some of the
important changes that may impact the real estate industry and real estate businesses.
2.

Individual Income Tax Rates. The Tax Act includes three significant changes to

individual income tax rates and brackets, including (a) new, lower individual ordinary income
tax rates, (b) wider individual income tax brackets, and (c) a revision to the method by which
individual income tax brackets are adjusted to take into account inflation.
(a)

New Ordinary Income Tax Rates and Brackets. The Tax Act replaces the

existing individual income tax rates of 10%, 15%, 25%, 28%, 33%, 35%, and 39.6% with new,
lower individual tax rates of 10%, 12%, 22%, 24%, 32%, 35%, and 37%. The Tax Act also
"widens" each income tax bracket, such that taxpayers are not subject to a higher marginal rate
until they reach a higher income threshold than under previous law.
The following table illustrates the new individual ordinary income tax brackets and rates:
Tax Rate

Taxable Income
Single

Married Filing Jointly

10%

$0 to $9,525

$0 to $19,050

12%

$9,526 to $38,700

$19,501 to $77,400

22%

$38,701 to $82,500

$77,401 to $165,000

While the Tax Act is commonly referred to as "The Tax Cuts and Jobs Act," the official title of the Tax Act is an
"Act to Provide for Reconciliation Pursuant to Titles II and V of the Concurrent Resolution on the Budget for Fiscal
Year 2018." "The Tax Cuts and Jobs Act" was the official short title of the Tax Act as initially passed by the House.
However, due to Senate procedural rules relating to the budget reconciliation process, the short title was not
included in the Tax Act as finally passed by the House and Senate and signed by the President.
1
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24%

$82,501 to $157,500

$165,001 to $315,000

32%

$157,501 to $200,000

$315,001 to $400,000

35%

$200,001 to $500,000

$400,001 to $600,000

37%

$500,001 or more

$600,0001 or more

However, the changes to the individual income tax rates and brackets are not permanent. The
new individual income tax rates and brackets only apply to taxable years beginning after
December 31, 2017 and before January 1, 2026.

Without further Congressional action,

individual income tax rates and brackets will revert to those applicable for 2017 (subject to
adjustment for inflation) for tax years beginning on or after January 1, 2026.
(b)

Changes to Long Term Capital Gains Brackets. Generally, the Tax Act left

the tax treatment of long-term capital gains unchanged. The historic tax rates for individual long
term capital gain and qualified dividends (0%, 15%, and 20%) are still in place. However, the
Tax Act did make certain changes to the income threshold at which each long-term capital gain
rate will become applicable, which is illustrated in the following table:
Tax Rate

Taxable Income
Single

Married Filing Jointly

0%

Up to $38,600

Up to $77,200

15%

$38,600 to $425,800

$77,200 to $479,000

20%

Over $425,800

Over $479,000

Like the changes to the ordinary individual ordinary income tax rates and brackets, the
changes to the capital gains brackets will sunset in 2026.
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(c)

Changes to Inflation Adjustment Mechanism. Since 1981, federal income tax

brackets have been indexed for inflation. Historically, federal income tax brackets have been
indexed for inflation using the Consumer Price Index for All Urban Consumers (CPI-U). Under
the Tax Act, federal income tax rates will be indexed for inflation using the Chained Consumer
Price Index for All Urban Consumers (C-CPI-U). The formula and procedure used under the CCPI-U generally results in a lower inflation calculation than that used under the CPI-U. It is
anticipated that the switch to C-CPI-U will result in smaller annual increases in bracket
thresholds due to inflation indexing, which, it is anticipated over time, will partially offset the
revenue effects of the tax cuts. The change to the inflation adjustment is permanent and does not
sunset in 2026.
(d)

3.8% Net Investment Income Tax Remains In Force. The Patient Protection

and Affordable Care Act, passed in 2010, added a controversial 3.8% tax on net investment
income to the Code. It had been anticipated that repeal of the 3.8% net investment income tax
would be part of any tax reform bill. However, the 3.8% net investment income tax was not
repealed as part of the Tax Act and remains in full force and effect.
(e)

Repeal of Individual Mandate Penalty. The Patient Protection and Affordable

Care Act requires that individual who are not covered by a health insurance plan that provides
minimum essential coverage pay a penalty tax (a "shared responsibility payment") with their
federal income tax return. While the Tax Act does not repeal the individual mandate that each
individual be covered by an adequate health insurance plan, it does repeal the penalty tax for
non-compliance with the individual mandate, effective after December 31, 2018.
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3.

Changes with Respect to Standard Deduction and Personal Exemption.
(a)

Temporary Suspension of the Personal Exemption. Under prior law, subject to

applicable phase-outs, taxpayers were allowed to claim a personal exemption which reduced
adjusted gross income. For 2017, the personal exemption was $4,050. The Tax Act suspends
the personal exemption for tax years beginning after December 31, 2017 and before January 1,
2026.
(b)

Temporary Increase in the Standard Deduction.

Individuals who do not

itemize deductions are permitted to claim a standard deduction against adjusted gross income. In
2017, the standard deduction was $6,350 for single taxpayers and married taxpayers filing
separate returns, $12,700 for married taxpayers filing joint returns, and $9,350 for taxpayers
filing as head of household. Under the Tax Act, the standard deduction is temporarily increased
to $12,000 for single taxpayers and married taxpayers filing separate returns, $24,000 for
married taxpayers filing joint returns, and $18,000 for taxpayers filing as head of household.
This almost doubling of the standard deduction applies for tax years beginning after December
31, 2017 and before January 1, 2026.
4.

Corporate Income Tax Rates; Elimination of Corporate AMT.
(a)

Single, Flat Corporate Income Tax Rate.

Perhaps the most notable and

publicized aspect of the Tax Act is the reduction in the corporate income tax rate. Under prior
law, corporate income had been subject to graduated tax rates, with the highest rate being Thirty
Five percent (35%). The top corporate income tax rate of Thirty Five percent (35%) was higher
than the corporate income tax rate of most developed nations and many economists and scholars
considered the high corporate income tax rate to be a significant competitive disadvantage for the
United States in attracting economic activity to its shores. Under the Tax Act, corporate income
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is subject to a flat Twenty One percent (21%) tax rate. The reduction in the corporate income tax
rate will not "sunset" in 2026 like the reduction in individual income tax rates.
(b)

Elimination of Corporate Alternative Minimum Tax.

The Tax Act

"permanently" repeals the corporate alternative minimum tax.
5.

Section 199A Qualified Business Income ("Pass-Through") Deduction. Real estate is

almost universally held in some sort of pass-through tax entity. The Tax Act creates a new
deduction for owners of pass-through entities (and individuals operating a business as a sole
proprietorship) of up to Twenty percent (20%) of their "qualified business income"2 (such
deduction, the "QBI Deduction"). After giving effect to the QBI Deduction, the maximum
marginal tax rate on "qualified business income" is effectively 29.6%.
(a)

"Qualified Business Income". The QBI Deduction is based on the taxpayers

"qualified business income." "Qualified business income" is the income, gain, loss, and
deduction from a "qualified trade or business" in the United States. Further, "qualified business
income" does not include, among other things, (1) short-term or long-term capital gains, and (2)
reasonable compensation paid to the taxpayer for services rendered to the trade or business or
guaranteed payments or other payments made to a partner in a non-partner capacity.
(b)

"Qualified Trade or Business". A "qualified trade or business" is any trade or

business other than (1) a specified service trade or business (subject to the exception noted
below) and (2) the trade or business of being an employee. So, virtually any legitimate passthrough business not listed as an exception will qualify for the QBI Deduction, but may run into
income limitations discussed below.

2

The deduction also takes into account Qualified REIT dividends.
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(c)

Calculation of the Deduction.
(i)

General Rule. For taxpayers whose taxable income is not in excess of

$157,500 (or $315,000 if filing jointly), the QBI Deduction is equal to 20% of the taxpayers
"qualified business income".
(ii)

High Income Taxpayers. For taxpayers, other than taxpayers engaging

in a "specified service trade or business", whose taxable income is in excess of $207,500 (or
$415,000 if filing jointly), the QBI Deduction is limited to the lesser of (A) 20% of the taxpayer's
qualified business income, or (B) the greater of (i) the taxpayer's allocable share of 50% of the
W-2 wages of the qualified trade or business or (ii) the taxpayer's allocable share of 25% of the
W-2 wages of the qualified trade or business plus the taxpayer's allocable share of 2.5% of the
original costs of all depreciable property with a remaining useful life (or less than 10 years
placed-in-service, if longer).
(iii)

Example. Assume that Taxpayer is a 50% owner of an LLC. The LLC is

engaged in a "qualified trade or business". Taxpayer files a federal income tax return jointly
with his wife. Taxpayer's distributive share of the income from the LLC with respect to the
qualified trade or business is $800,000. The LLC pays $300,000 in W-2 wages during the year.
The original costs of all of the LLC's depreciable property with a remaining useful life is
$2,000,000. Because Taxpayer's income is in excess of the $415,000 threshold, the W-2 and
property limitations noted above apply. Twenty percent (20%) of Taxpayer's qualified business
income would be $160,000.00. Taxpayer's allocable share of 50% of the LLC's W-2 wages
would be $75,000 (50% of $300,000 of W-2 wages is $150,000, as a 50% owner of the LLC,
50% of such W-2 wages, or $75,000, are allocable to Taxpayer). Taxpayer's allocable share of
25% of the W-2 wages of the LLC plus 2.5% of the original cost of the LLC's depreciable
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property with a remaining useful life is $62,500 (25% of $300,000 of W-2 wages is $75,000, as
50% owner of LLC, 50% of such W-2 wages, or $37,500 are allocable to Taxpayer; 2.5% of
$2,000,000 of original cost of depreciable property with a remaining useful life is $50,000, as
50% owner of LLC, 50% of such cost, or $25,000 is allocable to Taxpayer). Because Taxpayer's
QBI Deduction is limited to lesser of (A) 20% of the Taxpayer's qualified business income
($160,000), or (B) the greater of (i) Taxpayer's allocable share of 50% of the W-2 wages of the
LLC ($75,000), or (ii) Taxpayer's allocable share of 25% of the W-2 wages of the LLC plus
Taxpayer's allocable share of 2.5% of the original costs of all depreciable property with a
reaming useful life ($62,500), Taxpayer's QBI Deduction is limited to $75,000.
(iv)

Phase-in Rules.

For taxpayers with taxable incomes in excess of

$315,000 but less than $415,000 (if filing jointly) or in excess of $157,500 but less than
$207,500 (if single), the W-2 and property limitations noted above phase-in ratably.
(v)

Overall Limitations. The QBI Deduction may not exceed 20% of the

taxpayer's total taxable income in any given year (reduced by net capital gains).
(d)

"Specified Service Trade or Business" Exception.
(i)

Definition. As noted above, a "qualified trade or business" does not

include a "specified service trade or business" with income over certain thresholds. A "specified
service trade or business" is a trade or business involving the performance of services (1) in the
fields of health, law, accounting, actuarial science, performing arts, consulting, athletics,
financial services, brokerage services, or any trade or business where the principal asset of
such trade or business is the reputation or skill of 1 or more of its employees, or (2) that
consist of investing and investment management, trading, or dealing in securities, partnership
interests, or commodities.

Notably excluded from the definition of a "specified trade or
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business" are the trade or businesses of performing services in the fields of architecture and
engineering, as these professions are often included in lists along with the other listed
professions in other parts of the Code.
(ii)

General Rule. As a general rule, a "specified service trade or business" is

not a "qualified trade or business" and therefore any income generated in such a trade or business
does not qualify for the QBI Deduction.
(iii)

Exception. Notwithstanding the fact that a "specified service trade or

business" is generally not treated as a "qualified trade or business", taxpayers with taxable
income less than $315,000 if filing jointly, or $157,500 if single, may nonetheless take a QBI
Deduction for income generated in a "specified service trade or business." In accordance with
the general rule, taxpayers with taxable incomes in excess of $415,000 if filing jointly, or
$207,500 if single, may not take a QBI Deduction with respect to income from a "specified
service trade or business". For taxpayers with taxable incomes in excess of $315,000 but less
than $415,000 (if filing jointly), or in excess of $157,500 but less than $207,500 (if single), the
limitation on deducting income from a "specified service trade or business" phases-in ratably.
(e)

Temporary Nature of QBI Deduction. The QBI Deduction lasts only eight (8)

years, applying only for taxable years beginning after December 31, 2017 and before January 1,
2026.
6.

Limitations on the Deductibility of Home Mortgage Interest.
(a)

Home Mortgage Interest Deduction Under Prior Law.

Under prior law,

subject to certain limitations, interest paid or accrued with respect to qualified personal residence
indebtedness (acquisition indebtedness or home equity indebtedness) was allowed as an itemized
deduction.

Acquisition indebtedness is indebtedness which is (a) incurred in acquiring,
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constructing, or substantially improving a qualified residence of the taxpayer and (b) secured by
such qualified residence. Home equity indebtedness is any indebtedness secured by a qualified
residence (other than acquisition indebtedness) which does not exceed the fair market value of
the qualified residence reduced by the amount of acquisition indebtedness with respect to the
qualified residence. Under prior law the maximum aggregate amount of indebtedness which
could be treated as acquisition indebtedness was $1,000,000 ($500,000 if married filing
separately) and the maximum aggregate amount of indebtedness which could be treated as home
equity indebtedness was $100,000 ($50,000 if married filing separately).
(b)

Changes to Deductibility of Home Mortgage Interest Under Tax Act. The

Tax Act reduces the maximum aggregate amount of indebtedness which can be treated as
acquisition indebtedness to $750,000 ($375,000 for married taxpayers filing separate returns).
The Tax Acts eliminates the deductibility of home equity interest entirely, except to the extent
that the interest may also qualify as acquisition indebtedness. These changes to the deductibility
of home mortgage interest apply for tax years beginning after December 31, 2017 and before
January 1, 2026, "sunsetting" for tax years beginning after January 1, 2026.
However, the reduced limitation on acquisition indebtedness does not apply to (a) any
indebtedness incurred on or before December 15, 2017 or (b) any indebtedness incurred on or
before April 1, 2018, to the extent the taxpayer entered into a written binding contract before
December 15, 2017 to close on the purchase of a principal residence before January 1, 2018, and
who purchases such residence before April 1, 2018.
7.

Limitations on Deductibility of State and Local Taxes. Under prior law, a deduction

was allowed for state and local taxes (including real property taxes, sales taxes, and income
taxes) regardless of whether the taxes were incurred in connection with a trade or business or for
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the production of income. For tax years beginning after December 31, 2017 and before January
1, 2026, the Tax Act limits the deductibility of state and local property, income, and sales tax
which are not paid or incurred in a trade or business or in the production of income to $10,000
($5,000 for a married taxpayer filing separately). These limitations do not apply to taxes paid or
incurred in a trade or business or in the production of income. To the extent that real estate is
held by a taxpayer for the production of income from rental of such real estate, the property tax
paid with respect to such real estate would not be subject to the $10,000 deductibility limitation.
8.

Limitations on Business Interest Deduction.
(a)

General Limitation on Deductibility of Business Interest. For businesses with

average annual gross receipts of $25,000,000 or more, the Tax Act creates new limits on a
taxpayer's net business interest deduction. Under the Tax Act, for tax years beginning after
December 31, 2017, a taxpayer's deduction for business interest is limited to the lesser of (a) the
taxpayer's business interest income for the taxable year and (b) Thirty percent (30%) of the
taxpayer's adjusted taxable income for the taxable year adding back depreciation and
amortization expenses (making adjusted taxable income roughly equivalent to EBITDA). Any
business interest which cannot be deducted due to this limitation may be carried forward to the
succeeding taxable year.
(b)

Small Business Exception. Generally, the business interest deduction limitation

does not apply to any taxpayer with average annual gross receipts of less than $25,000,000.
(c)

Special Election for Real Property Trade or Business. An election is available

pursuant to which a taxpayer with annual average gross receipts in excess of $25,000,000 which
is engaged in a real property development, redevelopment, construction, reconstruction,
acquisition, conversion, rental, operation, management, leasing, or brokerage trade or business
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(each a "Real Property Trade or Business"), may elect to not have the business interest
deduction limitation apply with respect to their Real Property Trade or Business. Such election
is irrevocable. If a taxpayer elects out of the business interest deduction limitation, all of the real
property of such Real Property Trade or Business must be depreciated under the slower
Alternative Depreciation System. So, these larger taxpayers must compare any capped interest
deduction against the depreciation reduction to determine whether the election is beneficial.
9.

Changes to Loss Deduction Rules.
(a)

Changes to Net Operating Loss Deduction Rules. Under prior law, a net

operating loss could be carried back to the preceding two (2) tax years and carried forward to the
succeeding twenty (20) tax years, and used to offset taxable income in those years. The Tax Act
makes several important changes to the deductibility of net operating losses with respect to net
operating losses arising in taxable years ending after December 31, 2017 (such net operating
loss, a "Post-2017 NOL"). First, under the Tax Act the amount of a Post-2017 NOL which may
be deducted in any tax year is limited to Eighty percent (80%) of the taxpayer's taxable income
for such year. Second, Post-2017 NOLs generally may not be carried back to the preceding two
(2) tax years. However, there are some, limited exceptions, where a net operating loss carryback
may still be available. Third, Post-2017 NOLs may be carried forward indefinitely, the carry
forward period no longer being limited to twenty (20) years as under prior law.
(b)

Limitation on Non-Corporate Taxpayers Excess Business Losses. The Tax

Act imposes a new, temporary, limitation on the deductibility of business losses of a non-C
Corporation taxpayer. Under the Tax Act, "excess business losses" of a non-C Corporation
taxpayer are non-deductible. An "excess business loss" is the excess of (i) a taxpayer's aggregate
deductions attributable to trades or businesses over (ii) the sum of (a) the taxpayer's aggregate
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income attributable to trades or businesses, plus (b) $250,000 ($500,000 in the case of a joint
return). Any "excess business loss" disallowed is carried forward as a net operating loss. The
"excess business loss" limitation applies for tax years beginning after December 31, 2017 and
before January 1, 2026.
(c)

Passive Activity Loss Rules and At-Risk Rules Remain Unchanged. The Tax

Act did not make changes to the passive activity loss rules or the at-risk rules.
10.

Changes to Profits Interest/Carried Interest Rules. So called "carried interests" or

"profits interests" in a partnership or LLC taxed as a partnership are common features in real
estate joint ventures and investment fund structures. Such interests, usually granted in exchange
for the performance of services (including management services), give the recipient a share in
the future profits of the venture. If properly structured, the interest is not taxable to the recipient
upon issuance. Under prior law, after the recipient had held the interest for over one (1) year, the
recipient would generally recognize long-term capital gain, taxed at preferential rates, upon
disposition of the interest. Critics have urged "carried interest" reform, alleging that the "carried
interest" essentially allows a service partner to convert what would otherwise be ordinary income
into capital gain.
The Tax Act provides that with respect to certain "profits interests" and "carried interests"
(the "Subject Interests"), a partner must hold such Subject Interest for three (3) years, as
opposed to one (1) year under prior law, to receive long-term capital gain on disposition of the
Subject Interest. Subject Interests include partnership interests issued in exchange for services
where the partnership conducts a trade or business that is regularly and continuously (a) raising
or returning capital, and (b) either investing in "specified assets" (which includes real estate for
rental or investment) or developing "specified assets".
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It appears that the provision is aimed at carried interests issued in fund structures.
However, the provision may sweep more broadly. The "raising or returning capital" trade or
business component of the provision may keep some carried interests issued in real estate deals
from being subject to this rule. However, this remains unclear and further guidance from the
Treasury with respect to the scope of the rules will be necessary.
11.

Section 1031 Like-Kind Exchanges. Under the Tax Act, Section 1031 like-kind tax

deferred exchanges will no longer be available for the exchange of personal property. However,
the Tax Act left the rules with respect to like-kind tax deferred exchange of real property largely
unchanged. Thus, Section 1031 like-kind tax deferred exchanges will still be available for real
property, subject to existing statutory and regulatory requirements.
12.

Incentives Become Taxable. Under prior law a corporation could exclude from its

income grant payments (whether in cash, land, or other property) received from state or local
governments or civic groups and contributions to its capital in aid of construction or as a
customer or potential customer. This provision of prior law was often used by state and local
governments trying to lure economic development opportunities.

For example, a local

government attempting to attract a new manufacturing facility might offer to make a grant of the
land upon which the facility was to be built to the manufacturer.

Under prior law, the

manufacturer would not recognize income from the grant. However, the Tax Act eliminates the
ability of a corporation to exclude from income grants payments (whether in cash, land, or other
property) received from state or local governments or civic groups or contributions to its capital
in aid of construction or as a customer or potential customer. Therefore, under current law, in
the example above, the manufacturer would recognize income from the grant of the property on
which the facility is to be built from the local government, despite the fact that the manufacturer
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received no cash with which to pay the tax. As a result, state and local government economic
development officials may need to consider alternatives to outright grants, such as providing
long-term leases on favorable terms to economic development targets.
13.

Changes to the Estate and Gift Tax.
(a)

Prior Law. Under prior law, the estate and gift tax exemption was $5,000,000,

indexed for inflation. The inflation adjusted estate and gift tax exemption amount for 2017 was
$5,490,000 for each taxpayer. Therefore, a married couple could pass up to $10,980,000 of
assets without incurring estate or gift tax on the transfers.
(b)

Temporary Increase in Exemption Amount. Under the Tax Act, the estate and

gift tax exemption amount is temporarily increased to $10,000,000 per decedent, indexed for
inflation. The generation skipping transfer tax exemption is similarly increased. After applying
indexing for inflation, the estate and gift tax exemption amount for 2018 will be $11,180,000 per
decedent. Therefore, in 2018, a married couple will be able to pass up to $22,360,000 of assets
without incurring estate or gift tax on the transfers. However, the increase in the estate and gift
tax exemption amount (and the generation skipping transfer tax exemption amount) is only
temporary, being effective from January 1, 2018 to December 31, 2025. Thereafter, without
further Congressional action, the estate and gift tax exemption amount (and the generation
skipping transfer tax exemption amount) will revert to $5,000,000, indexed for inflation.
One potential impact of the sunsetting of the increased exemption amount is that a
taxpayer may make gifts to take advantage of the temporarily higher exemption amount, and
then die after the higher exemption amount sunsets and the lower, $5,000,000 exemption amount
has come back into force. It is unclear how the gifts made by the taxpayer would be treated for
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estate tax purposes at the time of the taxpayers death. The Tax Act instructs the Treasury to
promulgate regulations addressing this issue.
(c)

Caution With Portability Election. Because of the increased estate and gift tax

exemption amount, significantly fewer decedents will be subject to the estate and gift tax
systems. However, it is important to bear in mind that the increased exemption amounts are only
temporary. Once the peach drops in Atlanta and the crystal ball drops in Times Square at
midnight on January 1, 2026, the estate and gift tax exclusion will revert to $5,000,000, indexed
for inflation. Therefore, estate planner must think carefully about planning for clients with assets
in excess of $5,000,000, but under $10,000,000, during the period in which the increased
exemption amount is in effect. Consider the following example.3 Husband and wife reside in
Georgia. As of 2018, Wife has assets valued at $8,000,000 and Husband has assets valued at
$7,000,000, for aggregate combined assets of $15,000,000. Wife dies in 2018, leaving her
$8,000,000 estate in trust for the benefit of her children. The transfer to trust at Wife's death uses
$8,000,000 of Wife's $10,000,000 exemption amount. Because Wife's gross estate was under the
estate and gift tax exclusion, her advisor might be tempted to forget filing an estate tax return, as
it appears unnecessary. However, this may be shortsighted. Assume that (a) Husband survives
past January 1, 2026, and (b) Congress takes no further action on the estate and gift tax
exemption, allowing it to revert to $5,000,000. Husband dies in 2027, with an estate valued at
$7,000,000. Because Husband's exemption is only $5,000,000, $2,000,000 of his gross estate
will be subject to estate tax. However, if Wife had filed an estate tax return upon her death
electing portability, Husband would have been able to use the $2,000,000 of exemption which
Wife left unused at her death.
3

For purposes of the simplicity of this example, the exemption amounts used are not indexed for inflation.
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14.

Changes to Cost Recovery Methods.
(a)

Bonus Depreciation. Under the Tax Act, a taxpayer may immediately deduct

100% of the cost of certain eligible tangible personal property placed into service by the taxpayer
after September 27, 2017 and before January 1, 2023.4 Unlike under prior law, under the Tax
Act, used equipment placed into service by the taxpayer for the first time, i.e. new to the
taxpayer, is eligible for bonus depreciation. The inclusion of used property as property which is
eligible for bonus depreciation is notable, as it permits taxpayers to immediately expense eligible
property acquired in an asset acquisition (or an acquisition treated as an asset acquisition for tax
purposes).

Therefore, bonus depreciation must be considered in determining whether an

acquisition should be structured as an asset acquisition or an acquisition of an equity interest in a
business entity.
(b)

Section 179 Expensing. Under the Tax Act, the maximum amount which may be

expensed under Section 179 of the Code is increased to $1,000,000, with the phase-out threshold
being increased to $2,500,000. With respect to non-residential real property, the following types
of improvements are now eligible for expensing under Section 179: roofs, HVAC systems, fire
protection and alarm systems, and security systems.

The changes with respect to bonus

depreciation and Section 179 expensing should help to somewhat offset the pain of losing the
ability to conduct like-kind exchanges with respect to personal property.
15.

Changes to Accounting Method Rules.
(a)

Expansion of Taxpayers Eligible to Use Cash Method. The Tax Act generally

permits taxpayers with annual average gross receipts which do not exceed $25,000,000 to use the
After December 31, 2022, bonus depreciation gradually phases out, until it is completely phased out in January 1,
2027, with the bonus depreciation percentage being 80% for eligible property placed in service after December 31,
2022 and before January 1, 2024, 60% for eligible property placed in service after December 31, 2023 and before
January 1, 2025, 40% for eligible property placed in service after December 31, 2024 and before January 1, 2026,
and 20% for eligible property placed in service after December 31, 2025 and before January 1, 2027.
4
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cash method for federal income tax purposes. Under prior law the gross receipts limitation was
$10,000,000.
(b)

Exemption from Inventory Requirements. The Tax Act generally exempts

taxpayers with annual average gross receipts which do not exceed $25,000,000 from the
requirement of keeping inventory, instead generally permitting such a taxpayer to use the method
of accounting for inventories reflected on its financial statements. Under prior law the gross
receipts limitation was $10,000,000.
(c)

Small Contract Exemption From Percentage-of-Completion Method. The

Tax Act provides an exception pursuant to which taxpayers with annual average gross receipts
which do not exceed $25,000,000, are not required to use the percentage-of-completion method
with respect to small construction contracts entered into after December 31, 2017 who estimates
(reasonably and in good faith) that the contract will be completed within the two (2) year period
beginning on the contract commencement date. Under prior law the gross receipts limitation was
$10,000,000.
16.

Other Items of Note.
(a)

Disallowance of Deduction for Transportation Fringe Benefits. Under prior

law, employers were permitted a deduction for "qualified transportation fringe" benefits provided
to employees. "Qualified transportation fringe" benefits included transportation passes (subway
or bus passes, etc.) and employer provided parking. The Tax Act generally denies a deduction to
an employer with respect to any "qualified transportation fringe" benefit provided to an
employee. For example, many employers in city centers and downtown areas pay for employees
parking in parking garages. Under the Tax Act, employers will no longer be able to deduct any
such payments.
4837-2463-9839 v2
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(b)

Disallowance of Deduction for Donations Permitting Purchase of Tickets to

Athletic Events. Prior law allowed an 80% deduction for amounts donated to institutions of
higher education in exchange for the right to purchase tickets to an athletic event (such as
Alabama, Auburn, or Georgia football tickets). Under the Tax Act, any such donation is entirely
non-deductible.
(c)

Moving Expenses Reimbursements No Longer Excluded From Income.

Under prior law, a "qualified moving expense reimbursement" received by an employee from his
or her employer with respect to moving expenses incurred in relocating for work were not
included in the employees income. Under the Tax Act, for tax years beginning after December
31, 2017 and before January 1, 2026, such moving expense reimbursements will be included in
an employee's taxable income.
(d)

Technical Terminations of Partnerships. Under prior law, the sale or exchange

of 50% or more of the partnership interests in a partnership within a 12 month period would
cause a termination of the partnership for income tax purposes, the so called "technical
termination rule". This rule proved to be a minor inconvenience, as it required a partnership to
restart depreciation periods after the sale or exchange of a controlling interest. The Tax Act
eliminates the technical termination rule.
(e)

New Withholding Requirement.

The Tax Act includes a new withholding

requirement imposed on the purchaser of a partnership interest in some cases. Under this
requirement the purchaser of a partnership interest (including an LLC membership interest, if the
LLC is taxed as a partnership) is required to deduct and withhold a tax equal to ten percent
(10%) of the amount realized on the disposition of the partnership interest, if the partnership is
engaged in a U.S. trade or business and has a partner who is, either directly or indirectly, a
4837-2463-9839 v2
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nonresident alien individual or corporation. To the extent that the purchaser fails to withhold,
the partnership is required to deduct and withhold from distributions to the purchaser an amount
equal to the amount the purchaser failed to withhold plus interest. Withholding is not required if
the purchaser obtains an affidavit from the seller, stating under penalty of perjury, the seller's
taxpayer identification number and that the seller is not a foreign person.
(f)

Suspension of the "Pease" Limitation. The Tax Act temporarily suspends the

"Pease" limitation, which limited the itemized deduction of certain high income taxpayers. The
Pease limitation is suspended for tax years beginning after December 31, 2017 and before
January 1, 2026.
(g)

Suspension of Miscellaneous Itemized Deductions. The Tax Act temporarily

suspends all miscellaneous itemized deductions subject to the 2% of AGI floor, including
employee unreimbursed business expenses, investment expenses, and tax preparation expenses.
These miscellaneous itemized deductions are suspended for tax years beginning after December
31, 2017 and before January 1, 2026.
(h)

Increased Charitable Contribution Deduction Limit for Donations of Cash to

Public Charities.

Under prior law, charitable deductions for cash contributions to public

charities were limited to 50% of a taxpayers adjusted gross income. Under the Tax Act, with
respect to tax years beginning after December 31, 2017 and before January 1, 2026, the
limitation for charitable deductions for cash contributions to public charities is increased to 60%
of a taxpayers adjusted gross income.
(i)

Section 162(m) Changes. Section 162(m) provides a $1,000,000 deductibility

limitation on compensation paid by a publicly held corporation to its "covered employees"
(primarily executives). Under prior law, an exception to the deductibility limitation existed for
4837-2463-9839 v2
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certain qualified performance based compensation. As a result, many executive compensation
packages consist of an extensive amount of performance based compensation. However, the Tax
Act repeals the exception for performance based compensation. Therefore, performance based
compensation paid to a covered employee will no longer be deductible in excess of the
$1,000,000 limitation.

A transition or "grandfathering" rule exists pursuant to which the

performance based compensation exception may continue to exist with respect to performance
based compensation provided pursuant to a written binding contract that was in effect on
November 2, 2017 and which has not been materially modified after November 2, 2017. While
there are still compelling reasons to structure executive compensation with performance based
elements, companies should consider whether they have an approximate mix of fixed and
performance based compensation, in light of the loss of the performance based compensation
exception. Additional changes to the Section 162(m) rules include (a) principal financial officers
are now "covered employees" and (b) the adoption of a "once a covered employee, always a
covered employee" rule, pursuant to which any individual who is a covered employee for any tax
year beginning after December 31, 2016 will continue to be treated as a covered employee for all
future taxable years.
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12:00 THE IMPORTANCE OF IDENTIFYING AND 			
		 VETTING YOUR CLIENT IN A REAL ESTATE
		CLOSING
		Paula J. Frederick, General Counsel, State Bar of
		Georgia, Atlanta

40TH ANNUAL REAL PROPERTY LAW INSTITUTE VOL 1
340 of 352

4/30/18

Am I My Client’s Gatekeeper?

Concerns about Gatekeeper
Requirements
• Confidentiality
• Loyalty
• Additional regulation
unnecessary?

1
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Rule 1.6-Confidentiality of
Information
A lawyer shall not reveal
information relating to the
representation of a client…

1.6(b)
A lawyer may reveal information:
(2) to prevent the client from
committing a crime or fraud that is
reasonably certain to result in
substantial injury to the financial
interests or property of another and
in furtherance of which the client
has used or is using the lawyer’s
services

2
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RULE 1.2: SCOPE OF REPRESENTATION AND
ALLOCATION OF AUTHORITY BETWEEN CLIENT
AND LAWYER

A lawyer shall not counsel a client to
engage, or assist a client, in conduct that
the lawyer knows is criminal or
fraudulent, but a lawyer may discuss the
legal consequences of any proposed
course of conduct with a client and may
counsel or assist a client to make a good
faith effort to determine the validity,
scope, meaning or application of the law.

RULE 4.1: TRUTHFULNESS IN
STATEMENTS TO OTHERS

Rule 4.1:

In the course of representing a client a lawyer
shall not knowingly:
(a) make a false statement of material fact or
law to a third person; or
(b) fail to disclose a material fact when
disclosure is necessary to avoid assisting a
criminal or fraudulent act by a client,
unless disclosure is prohibited by Rule 1.6.

3
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RULE 8.4: MISCONDUCT

It is professional misconduct for
a lawyer to:
(b) commit a criminal act
that reflects adversely on the
lawyer’s honesty,
trustworthiness or fitness as a
lawyer in other respects

Disciplinary response
• Discipline after criminal conviction
• Paymaster cases
• Real estate fraud
Is the lawyer an unwitting victim or
active participant?

4
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690 S.E.2d 611
In the Matter of Frederick Andrew GARDNER.
No. S10Y0690.
Supreme Court of Georgia.
March 1, 2010.

• The factual basis for the plea was
that Gardner gave false information
to a Georgia Bureau of Investigation
agent during an interview regarding
a real estate closing. Gardner falsely
told the agent that he had instructed
his employees to notify the lender
about the back-to-back closings of the
property and misled the agent as to
why money had not been disbursed
after the first closing.

In the Matter of Cunningham
669 S.E.2d 93
2008

In his capacity as the client's legal
representative, Cunningham received
letters and subpoenas from the Arkansas
attorney general which letters, at some
point, the federal jury apparently found
sufficient to put Cunningham on notice
that his client's funds were criminally
derived. During 2002, more
than 8,000,000 of money controlled by the
client was deposited into Cunningham's
escrow account generating fees in excess
of 400,000 for Cunningham.

5
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492 S.E.2d 514
268 Ga. 675, 97 FCDR 3994
In The Matter of Paul W. CALHOUN, Jr.
•

In his capacity as attorney for co-conspirator Gene
Collins, Calhoun participated in a scheme to launder the
proceeds of an illicit drug business through the purchase of
property which was the site of a nightclub. Collins headed a
drug organization which bought and sold marijuana from
Texas to Georgia. Calhoun advised Collins and the other coconspirators concerning the manner in which to structure the
purchase of the property, and counseled the co-conspirators to
substitute his (Calhoun's) name as the remitter of the check,
rather than that of his client. The funds used to purchase the
property were obtained as proceeds of the illegal drug trade.
Calhoun contended that because of personal problems,
including an addiction to drugs and alcohol, he did not know
what he was doing. However, the sentencing judge found that
Calhoun knew that the funds in question were the proceeds of
unlawful activity involving the distribution of marijuana, and
that Calhoun's skills as an attorney "figured into the
commission of the money laundering offense."

Unwitting Victim?

6
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ABA Formal Opinion 463
• Client Due Diligence, Money
Laundering and Terrorist
Financing
--May 23, 2013

7
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• ABA Voluntary Good Practices
Guidance for Lawyers to Detect
and Combat Money Laundering
and Terrorist Financing is
consistent with MRPC, including
loyalty and confidentiality.

Opinion 463
• “risk-based” approach based upon
the nature of the legal services and
where the business is taking place
• Client Due Diligence that varies
based upon the client’s risk profile
• Ongoing obligation to withdraw or
otherwise terminate
representation

8
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ABA, IBA & CCBE collaboration

A Lawyer’s Guide to
Detecting & Preventing
Money Laundering
--October 2014

Lawyer’s Guide
Focuses on:
Øunknowing/unintentional conduct
ØLawyer education and “red flags”
guidance
ØIncludes suggested procedures for
determining risk
ØIncludes advice on next steps when
red flags appear

9
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Real Estate Industry In Anti-Money Laundering Crosshairs
By Kevin Shepherd
Law360, New York (August 24, 2017, 11:12 AM EDT) -The real estate industry is under increased scrutiny as a sector that is vulnerable to
money laundering. The press and governmental agencies have been at the
forefront of this effort. The New York Timespublished an expose in 2013
contending that expensive Manhattan condos were being bought with “dirty”
money by foreign actors. The television news magazine "60 Minutes" ran a
program in 2016 purporting to show that lawyers were willing to collude with
criminals to launder money in various business transactions. The U.S.
Treasury’s Financial Crimes Enforcement Network issued geographic targeting
orders in January 2017 requiring U.S. title insurance companies to report beneficial
Kevin Shepherd
ownership information on legal entities used to purchase luxury residential real
estate in Miami and Manhattan. FinCEN reissued these GTOs in July 2016 and
March 2017 and extended coverage to all of New York City, two additional counties in the Miami
metropolitan area, five California counties (including Los Angeles, San Francisco and San Diego), and the
county that includes San Antonio, Texas.
FinCEN has recently intensified its focus on the real estate industry. On Aug. 2, 2017, Congress enacted
the Countering America’s Adversaries Through Sanctions Act (Pub. Law No. 115-44). Less than three
weeks after the enactment of the act, FinCEN revised the GTOs to include residential real estate
transactions in the Honolulu area. Importantly, because the prior GTOs were limited to “all cash”
transactions, the act authorized FinCEN to issue GTOs to include transactions involving wire transfers.
The reporting obligation of U.S. title insurance companies now covers a much broader range of these
residential real estate transactions because of the use of wire transfers. In less than a year, in May 2018,
many financial institutions will be required to implement customer due diligence obligations and collect
beneficial ownership information on their legal entity customers at account opening. For wire transfers,
this means that the sending bank will probably open an account, which will require the sending bank to
collect the beneficial ownership information on record as the legal entity customer has stated it.
The GTOs now cover (at least through March 20, 2018) residential real estate involving purchase prices
in excess of the following amounts:
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In addition to the Aug. 22, 2017, GTO, FinCEN also issued an “Advisory to Financial Institutions and Real
Estate Firms and Professionals” to provide the real estate industry and financial institutions with
information on money laundering risks associated with high-end residential real estate transactions. The
advisory offers numerous glimpses into FinCEN’s strategy to combat money laundering in the residential
real estate sector. These glimpses may shed light on how this strategy may affect U.S. real estate
lawyers.


Revitalizing “Persons Involved in Real Estate Closings and Settlements”: In 1988, nearly 20 years
after the enactment of the Bank Secrecy Act, Congress amended the BSA in an anti-drug abuse
act by adding a new category of financial institution: “persons involved in real estate closings
and settlements.” It was not until the September 11 terrorist attacks led to the enactment of the
Patriot Act that Congress directed the U.S. Treasury to establish anti-money laundering
programs for all financial institutions. Based on this statutory directive, FinCEN issued an
advance notice of proposed rulemaking on April 10, 2003, for “persons involved in real estate
closings and settlements.” Because of significant opposition to the regulatory effort by the real
estate industry, including the legal profession, FinCEN never adopted regulations for this
category of financial institution. The American Bar Association and other specialty bar groups
opposed the regulatory effort on various grounds, including the vague and imprecise language
and the adverse impact the regulations could have on the attorney-client privilege, the duty of
client confidentiality, and traditional state court regulation of the legal profession. To date, it’s
the only category of financial institution under the BSA for which FinCEN has not issued AML
regulations. Although this regulatory effort has been dormant for over 14 years, the advisory
signals that FinCEN may be seeking to breathe life back into this eight-word phrase.



“Voluntary” Reporting of Suspicious Activity: Although “persons involved in real estate closings
and settlements” have no legal obligation to file suspicious activity reports, the advisory
“encourages” this group, which may include “real estate brokers, escrow agents, title insurers
and other real estate professionals,” to “voluntarily file a SAR with FinCEN. FinCEN feels this
group is well positioned to detect money laundering activity and, to that end, provides examples
of suspicious activity in residential real estate transactions. By way of encouragement, FinCEN
notes that those professionals who file SARs may benefit from protection from civil liability.
Missing from the list of “other real estate professionals,” however, are lawyers. Indeed,
nowhere does the advisory mention lawyers or the legal profession. This omission may reflect a
realization that lawyers cannot ethically file a SAR on a client because of the attorney-client
privilege and the duty of client confidentiality. Interestingly, in some jurisdictions, a real estate
lawyer may also act as an escrow agent or title insurance agent in a real estate transaction. In
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that dual role, a lawyer’s ethical obligations to the client may conflict with any desire when
acting as an escrow agent or title insurance agent to submit a voluntary SAR.


Commercial Real Estate? The GTOs are focused on certain high value residential real estate in
discrete geographic areas. Tellingly, the Aug. 22, 2017, GTO specifically notes that although
FinCEN’s focus has been on “residential real estate, money laundering can also involve
commercial real estate transactions.” This passage, although contained in a footnote, suggests
that FinCEN may turn its attention to commercial real estate transactions. One of the case study
examples cited by FinCEN in its advisory involved the purchase of a hotel in Beverly Hills,
California, with stolen funds. Because FinCEN believes it has obtained valuable data from the
title insurance companies to date, FinCEN may seek to expand the reach of the GTOs to cover
certain commercial real estate transactions.



Additional Geographic Areas: The current GTOs now cover a half-dozen geographic areas in the
United States. FinCEN has gradually expanded the reach of the GTOs during the last 18 months,
and it is likely that FinCEN may further expand the GTOs to other major metropolitan or high
value residential areas.

Conclusion
This week's GTO and accompanying advisory reflect an ongoing, methodical effort by FinCEN to focus on
perceived vulnerabilities in the high-value residential real estate sector. This effort may signal a desire to
reset the regulatory “pause button” on persons involved in real estate closings and settlements, which
may have significant adverse implications for U.S. real estate lawyers.

Kevin L. Shepherd is a partner with Venable LLP in Baltimore and Washington, D.C. He is a past president
of the American College of Real Estate Lawyers, a past chair of the American Bar Association's Real
Property, Trust and Estate Law Section and the ABA Task Force on Gatekeeper Regulation and the
Profession, and is a member of the ABA board of governors.
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general
information purposes and is not intended to be and should not be taken as legal advice.
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ICLE BOARD
Name

Position

Term Expires

Cassady Vaughn Brewer

Member

2019

Carol V. Clark

Member

2019

Harold T. Daniel, Jr.

Member

2019

Laverne Lewis Gaskins

Member

2018

Allegra J. Lawrence

Member

2019

C. James McCallar, Jr.

Member

2018

Jennifer Campbell Mock

Member

2020

Patrick T. O'Connor

Member

2018

Kenneth L. Shigley

Member

2020

A. James Elliott

Emory University

2019

Buddy M. Mears

John Marshall

2019

Dean Daisy Hurst Floyd

Mercer University

2019

Carol Ellis Morgan

University of Georgia

2019

Hon. Harold David Melton

Liaison

2018

Jeﬀrey Reese Davis

Staff Liaison

2018

Tangela Sarita King

Staff Liaison

2018

Appendix
2 of 2

GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours
of continuing legal education activity in the area of trial practice. These trial practice hours are
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of
“approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess
trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at
the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

Follow ICLE on social media:
http://www.facebook.com/iclega
bit.ly/ICLELinkedIn
#iclega
#TuesAt2

INSTITUTE OF CONTINUING LEGAL EDUCATION

WWW.ICLEGA.ORG

