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ICLE does not encourage non-attorneys to use or purchase this publication in lieu of hiring
a competent attorney or other professional. If you require legal or other expert advice, you
should seek the services of a competent attorney or other professional.
Although the publisher and faculty have made every eﬀort to ensure that the information
in this book was correct at press time, the publisher and faculty do not assume and hereby
disclaim any liability to any party for any loss, damage, or disruption caused by errors or
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and eﬀorts of the Chairperson(s) and speakers, this seminar would not have been possible.
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneﬁcial as well as enjoyable We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a diﬀerent legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staﬀ

Who are we?

Jeﬀrey R. Davis
Executive Director, State Bar of Georgia

How does SOLACE work?

Tangela S. King
SOLACE is a program
of the ICLE
State
Director,

If you or someone in the legal
Bar of Georgia designed to assist
community is in need of help, simply
Rebecca
A.
Hall
those in the legal community who
email SOLACE@gabar.org. Those emails
Associate
Director,
ICLE
have experienced some significant,
are then reviewed by the SOLACE
potentially life-changing event in their
Committee. If the need fits within the
lives. SOLACE is voluntary, simple and
parameters of the program, an email
straightforward. SOLACE does not
with the pertinent information is sent
solicit monetary contributions but
to members of the State Bar.
accepts assistance or donations in kind.

What needs are addressed?
Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.
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AGENDA
WAR STORIES XVIII
Thursday, June 7
2 – 5 p.m.
3 CLE hours, including 1 ethics, 1 professionalism* and 3 trial practice
MODERATORS
Hon. Robert W. Chasteen Jr., Judge, Superior Court, Cordele Judicial Circuit, Fitzgerald, Co-Chair,
State Bar of Georgia Bench and Bar Committee; David B. Bell, Law Office of David B. Bell,
Augusta, Co-Chair, State Bar of Georgia Bench and Bar Committee
GEORGIA EVIDENCE UPDATE
KEY SPEAKER
Michael Scott Carlson, Deputy Chief Assistant District Attorney, Cobb County District Attorney’s
Office; Carlson On Evidence, Co-Author, Marietta
PANELISTS
Hon. Lawton E. Stephens, Judge, Superior Court, Western Judicial Circuit, Athens; Hon. Arch W.
McGarity, Judge, Superior Court, Flint Judicial Circuit, McDonough; Hon. C. Michael Johnson,
Judge, Superior Court, Oconee Judicial Circuit, Eastman; Hon. Bonnie Oliver, Judge, Superior
Court, Northeastern Judicial Circuit, Gainesville; Senator Jennifer Auer Jordan, Shamp Jordan
Woodward, Atlanta; John Christopher Clark, Clark & Smith Law Firm LLC, Macon; Jeffrey Lewis,
Arnall Golden Gregory LLP, Atlanta
CO-SPONSOR
State Bar of Georgia Bench and Bar Committee
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2018 State Bar of Georgia Annual Meeting
Thursday • June 7, 2018
Omni Amelia Island Resort
Amelia Island, Florida

Michael Scott Carlson

www.carlsononevidence.com

Carlson on Evidence
WAR STORIES XVIII
GEORGIA EVIDENCE UPDATE

Carlson on Evidence
WAR STORIES XVIII
GEORGIA EVIDENCE UPDATE
2018 State Bar of Georgia Annual Meeting
Thursday • June 7, 2018
Omni Amelia Island Resort
Amelia Island, Florida

Today’s Presentation
Speaker Introductions

www.carlsononevidence.com

Co-Author, Carlson on Evidence
Deputy Chief Assistant District Attorney, Cobb Judicial Circuit
Judge, Georgia Court Martial Review Panel
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• Co-Author, Carlson on Evidence
• Deputy Chief Assistant District
Attorney, Cobb Judicial Circuit
• Judge, Georgia Court Martial
Review Panel

Carlson on Evidence
WAR STORIES XVIII
GEORGIA EVIDENCE UPDATE
2018 State Bar of Georgia Annual Meeting
Thursday • June 7, 2018
Omni Amelia Island Resort
Amelia Island, Florida

Today’s Presentation
Presentation and Materials

www.carlsononevidence.com

•Presenter
•Michael Scott Carlson

www.carlsononevidence.com

Carlson on Evidence

2

War Stories XVIII
14 of 110

5/30/18

Carlson on Evidence
• Evidence Program Goals
1. Further Develop “Code Wide”
Approach
2. Underscore Fundamental
Principles of Interpretation
3. Analyze and Consider Specific
Applications

www.carlsononevidence.com

Presentation and Materials

Carlson on Evidence
• Will use experience, scholarship, and mock
case scenarios as a vehicle to illustrate rules
and cases in context
• Consider objections
• Materials and discussion will feature New
GRE and FRE authority
• Where no new GA case available, focus
placed on relevant federal and related state
authority
• Using actual quotes from cases
• Please hold questions until presentation is
concluded

www.carlsononevidence.com

Presentation and Materials
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Carlson on Evidence
• Remain in contact with lawyers and judges
for key areas of interest
• Slides and discussion will contain actual
decisions
• Sometimes only advance citations are
available

ØWATCH FOR RECENT DECISIONS

www.carlsononevidence.com

Presentation and Materials

• A few slides may repeat—please follow
the action

Carlson on Evidence
• We should
encourage debate
over what
statues, rules and
cases “mean”
• We should never
argue over what
statutes, rules and
cases “say”

• Therefore we focus
on:
1. Using actual
quotations from
cases and language
from the statutes
2. Leaving the policy
determinations to
legislatures and
courts
3. “Content heavy”
presentations

www.carlsononevidence.com

Presentation and Materials
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2018 State Bar of Georgia Annual Meeting
Thursday • June 7, 2018
Omni Amelia Island Resort
Amelia Island, Florida

Georgia’s New Evidence Code
Fundamental Considerations

www.carlsononevidence.com

Carlson on Evidence
WAR STORIES XVIII
GEORGIA EVIDENCE UPDATE
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Carlson on Evidence
• January 1, 2013
Georgia’s new
evidence code
goes into effect
• Numerous
issues remained
to be addressed

• Primary Concerns
ØWhat are
fundamental
changes?
ØWhat law would
apply to new
provisions?
ØWhat are the
guiding principles?

www.carlsononevidence.com

Preamble; 24-1-1
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Carlson on Evidence
• 3 Basic Types of GRE’s
• Federalized (vast majority)
• No prior Georgia authority but vast federal case law
• Hybrid but leaning federal
• No prior Georgia authority but vast federal case law
• Carried over from former code
• Prior Georgia authority may be conflicting and may
be impacted by adoption of other rules
• In the case of “double covered,” GASCT has
expressed a preference for federalized version

www.carlsononevidence.com

Preamble; 24-1-1

Carlson on Evidence
24-1-1/100’s: GENERAL PROVISIONS
24-2-200’s: JUDICIAL NOTICE
24-3-3’s: PAROL EVIDENCE
24-4-400’s: RELEVANT EVIDENCE AND ITS LIMITS
24-5-500’s: PRIVILEGES
24-6-600’s: WITNESSES
24-7-700’s: OPINIONS AND EXPERT TESTIMONY
24-8-800’s: HEARSAY
24-9-900’s: AUTHENTICATION AND IDENTIFICATION
24-10-1000: BEST EVIDENCE RULE

www.carlsononevidence.com

•
•
•
•
•
•
•
•
•
•

Preamble; 24-1-1
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Carlson on Evidence

4 Scenarios for Georgia’s New Evidence Rules

No Prior Statute
Prior Statute
Replaced
Prior Statute
Modified

www.carlsononevidence.com

New
Evidence
Rules

Carlson on Evidence
WAR STORIES XVIII
GEORGIA EVIDENCE UPDATE
2018 State Bar of Georgia Annual Meeting
Thursday • June 7, 2018
Omni Amelia Island Resort
Amelia Island, Florida

Georgia’s New Evidence Code
Philosophical Upgrades

www.carlsononevidence.com

Prior Statute
Repeated
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Carlson on Evidence

• “Three rules [401, 402, and 403] provide a
backdrop for Georgia's new Evidence
Code…By standardizing rules concerning both
the presumptive admissibility of relevant
evidence and the judicial exclusion of certain
otherwise admissible evidence, Rules 401,
402, and 403 overlay the entire Evidence
Code, and are generally applicable to all
evidence that a party seeks to present.”
Chrysler Group LLC v. Walden, S17G0832
(March 15, 2018)

www.carlsononevidence.com

Preamble; 24-1-1; 24-4-401 to 403

Carlson on Evidence

• “…the Rules' pervasive bias in favor
of admitting logically relevant
evidence…The bias is sculpted into
the key trilogy of provisions, Federal
Rules of Evidence 401-03.”
• Edward J. Imwinkelried, Developing a Coherent
Theory of the Structure of Federal Rule of
Evidence 703, 47 Mercer L. Rev. 447, 473-74,
n.181 (Winter, 1996)

www.carlsononevidence.com

Preamble; 24-1-1; 24-4-401 to 403

8
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Carlson on Evidence

• “Generally, ‘[a]ll
relevant
evidence shall
be admissible,’
OCGA § 24-4402.” Smith v.
State, 302 Ga.
717 (2017)

• “’All relevant
evidence shall be
admissible,’ unless
constitutional or
other legal authority
renders it
inadmissible.”
Redcedar, LLC v. CMLGA Social Circle, LLC,
341 Ga. App. 110
(2017)

www.carlsononevidence.com

Preamble; 24-1-1; 24-4-401 to 403

Carlson on Evidence

•“Properly construed, Rule
402 abolishes uncodified
exclusionary rules of
evidence.”
• Edward J. Imwinkelried, A Brief Defense of
the Supreme Court's Approach to the
Interpretation of the Federal Rules of
Evidence, 27 Ind. L. Rev. 267 (1993)

www.carlsononevidence.com

Preamble; 24-1-1; 24-4-401 to 403
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Carlson on Evidence

Preamble; 24-1-1; 24-4-401 to 403

Carlson on Evidence
WAR STORIES XVIII
GEORGIA EVIDENCE UPDATE
2018 State Bar of Georgia Annual Meeting
Thursday • June 7, 2018
Omni Amelia Island Resort
Amelia Island, Florida

Davis Violations
Persistent Use of Improper Authority

www.carlsononevidence.com

• All relevant evidence shall be admissible,
except as limited by constitutional
requirements or as otherwise provided by
law or by other rules, as prescribed
pursuant to constitutional or statutory
authority, applicable in the court in which
the matter is pending. Evidence which is
not relevant shall not be admissible.

www.carlsononevidence.com

• 24-4-402

10
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Carlson on Evidence
• Opponent of evidence files a motion in
limine citing numerous new evidence rules
that were not present in Georgia’s prior
code. Proponent replies, focusing on prior
Georgia authority. Opponent posits that
old law deficient. Proponent responds: “I
don’t see what the big deal is all about. I
have been using those motions for years.”

www.carlsononevidence.com

Preamble; 24-1-1

Carlson on Evidence
• Only “[w]here a provision of the new
Evidence Code differs in substance
from the counterpart federal rule, as
interpreted by federal courts, … must
[we] correspondingly presume that
the General Assembly meant the
Georgia provision to be different.”
Revere v. State, 302 Ga. 44 (2017)

www.carlsononevidence.com

Preamble; 24-1-1
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Carlson on Evidence
• Modeling of New GRE’s
• General Provisions (1’s and 100’s): FRE based
• Judicial Notice (200’s): FRE based
• Parol Evidence Rule (300’s): Former GRE based
• Relevance (400’s): FRE based
• Privileges (500’s): Former GRE based
• Witnesses Generally (600’s): FRE based
• Expert Witnesses (700’s): FRE based (former GRE based for
criminal standard)
• Hearsay (800’s): FRE based
• Authentication (900’s): FRE based
• Best Evidence (1000’s): FRE based

www.carlsononevidence.com

Preamble; 24-1-1

Carlson on Evidence
• Georgia Supreme Court’s Resolution
• Federalized:
• “…look to decisions of the federal appeals courts
construing and applying the Federal Rules,
especially the decisions of the Eleventh Circuit.”
• Former Georgia:
• “…they may rely on Georgia decisions under the
old Code.”
• Original Creation:
• “…the usual principles that inform our
consideration of statutory meaning.”
ØState v. Frost, 297 Ga. 296 (2015)

www.carlsononevidence.com

Preamble; 24-1-1
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Carlson on Evidence
• “Georgia lawyers do this Court no favors — and risk
obtaining reversible evidence rulings from trial courts
— when they fail to recognize that we are all living in a
new evidence world and are required to analyze and
apply the new law. It may be hard to comprehend that,
when it comes to trials and hearings held after January 1,
2013, the most pertinent precedent to cite on an
evidentiary issue may be a decades-old decision of the
Eleventh Circuit (or even the old Fifth Circuit), instead of
a week-old unanimous decision of this Court…We trust
that this shortcoming will not be repeated in future cases
coming to this Court.” Davis v. State, 299 Ga. 180 (2016)

www.carlsononevidence.com

Preamble; 24-1-1

Carlson on Evidence
• “To the extent the widow argues that the
statements were admissible under the
‘necessity’ exception, she improperly
relies on decisions that applied the
former Evidence Code… Because the
hearing on the executor's motion for
summary judgment took place after
January 1, 2013, however, the provisions
of Georgia's new Evidence Code apply.”

www.carlsononevidence.com

Preamble; 24-1-1

• Rabun v. Rabun, 341 Ga. App. 878 (2017)
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Carlson on Evidence
• “This provision [Rule 707] was carried
forward from former OCGA § 24-9-67
of the old Evidence Code and does
not have any equivalent provision in
the federal rules, and thus it is
appropriate to rely on decisions under
the old Code.” Watson v. State,
S18A0427 (May 7, 2018)

www.carlsononevidence.com

Preamble; 24-1-1

Carlson on Evidence
• 2017 Article
• Davis Violations Dissected: “New”
Georgia Law and the Crisis in Evidence
• Michael Scott Carlson and Ronald L.
Carlson
• IX John Marshall Law Journal 1
• https://www.johnmarshall.edu/lawrevi
ew/current-volume/volume-9-number1/
• https://drive.google.com/file/d/0B1eA3
aJ1Q2BjVFg1RjNLbnFDbm8/view

www.carlsononevidence.com

Preamble; 24-1-1
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2018 State Bar of Georgia Annual Meeting
Thursday • June 7, 2018
Omni Amelia Island Resort
Amelia Island, Florida

24-1-103
Evidentiary Objections

www.carlsononevidence.com

Carlson on Evidence
WAR STORIES XVIII
GEORGIA EVIDENCE UPDATE
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Carlson on Evidence

• Proponent of evidence attempts
to introduce exhibit. Opponent of
evidence objects, “lack of
foundation.” Trial judge inquires if
there is further detail. Opponent
rises, “We stand on our
objection. That is sufficient under
the new code.”

www.carlsononevidence.com

24-1-1; 2; 103-106
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Carlson on Evidence
• 24-1-1/100’s
• 24-1-1. Purpose and construction of the rules of
evidence
• 24-1-2. Applicability of the rules of evidence
• 101. Reserved
• 102. Reserved
• 103. Rulings on evidence
• 104. Preliminary questions
• 105. Limited admissibility
• 106. Introduction of remaining portions of writings or
recorded statements

www.carlsononevidence.com

24-1-1; 2; 103-106

Carlson on Evidence
• 24-1-103

24-1-103

(1) In case the ruling is one admitting evidence, a
timely objection or motion to strike appears of record,
stating the specific ground of objection, if the specific
ground was not apparent from the context; or
(2) In case the ruling is one excluding evidence, the
substance of the evidence was made known to the
court by an offer of proof or was apparent from the
context within which questions were asked.

www.carlsononevidence.com

• (a) Error shall not be predicated upon a ruling which admits
or excludes evidence unless a substantial right of the party
is affected and:

16
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Carlson on Evidence
• “An issue that is
not presented or
ruled on by the
trial court is not
preserved for
appellate review.”
Anthony v. State,
302 Ga. 546
(2017)

• “Because Watkins
did not object to
Dr. Frist's
testimony, we
review Watkins's
claim for plain
error only.” Kemp
v. State, 810 S.E.2d
515 (2018)

www.carlsononevidence.com

24-1-103

Carlson on Evidence
• “…objections to the
admission of evidence
... are preserved only if
they are timely and
state the specific
ground of objection, if
the specific ground
was not apparent from
the context…” Wilson
v. Attaway, 757 F.2d
1227 (11th Cir. 1985)

• “…the substance of the
evidence that Williams
sought to elicit from
Carson was not
sufficiently apparent
from the discussion at
trial to preserve the
issue for ordinary
review.” Lupoe v. State,
300 Ga. 233 (2016)

www.carlsononevidence.com

24-1-103

17
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Carlson on Evidence
• “Motions in limine to
exclude purportedly
prejudicial evidence
must be properly
particularized so as to
identify what the
evidence in questions
is and why the
opponent believes it
should be excluded.”
U.S. v. Gulley, 722 F.3d
901 (7th Cir. 2013)

• “…under the Federal Rules of
Evidence, it is no longer
necessary for a party to
renew an objection to
evidence when the district
court has definitively ruled
on the party's motion in
limine…Because the district
court's ruling in this case was
sufficiently definitive, we will
consider the merits of TBW's
position. Tampa Bay Water v.
HDR Eng'g, Inc., 731 F.3d 1171
(11th Cir. 2013)

www.carlsononevidence.com

24-1-103

Carlson on Evidence
24-1-103

• “Where an appellant challenges the
admission of evidence, we are concerned
with the sufficiency of the appellant's
objection; here, however, where the
appellant challenges the exclusion of
evidence, we are concerned with the
sufficiency of the showing that the
appellant, as proponent of the evidence,
made at trial.” Williams v. State, 302 Ga.
147 (2017)

www.carlsononevidence.com

• Particularizing Objections and Proffers

18
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Carlson on Evidence
24-1-103

Carlson on Evidence
WAR STORIES XVIII
GEORGIA EVIDENCE UPDATE
2018 State Bar of Georgia Annual Meeting
Thursday • June 7, 2018
Omni Amelia Island Resort
Amelia Island, Florida

24-1-104
Evidentiary Hearings

www.carlsononevidence.com

• “We need not parse the exact
contours of Georgiadis's argument
in order to locate what he has not:
the specific Federal Rule of
Evidence that he contends was
violated.” U.S. v. Georgiadis, 819
F.3d 4 (1st Cir. 2016)

www.carlsononevidence.com

• Incorporating Rule Numbers

19
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Carlson on Evidence

• Proponent of evidence requests
hearing on evidentiary issue and
asks to be heard outside the
presence of the jury in order to
make a proffer. Opponent of
evidence objects, “No hearsay is
allowed at hearings on evidence,
and we think the jury should hear
this before you rule!”

www.carlsononevidence.com

24-1-104

Carlson on Evidence
• 24-1-104
• (a) Preliminary questions concerning the qualification
of a person to be a witness, the existence of a
privilege, or the admissibility of evidence shall be
determined by the court, subject to the provisions of
subsection (b) of this Code section. In making its
determination, the court shall not be bound by the
rules of evidence except those with respect to
privileges. Preliminary questions shall be resolved by a
preponderance of the evidence standard.
• (b) When the relevancy of evidence depends upon the
fulfillment of a condition of fact, the court shall admit
it upon, or subject to, the introduction of evidence
sufficient to support a finding of the fulfillment of the
condition.

www.carlsononevidence.com

24-1-104

20
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Carlson on Evidence
• “Preliminary questions concerning … the
admissibility of evidence shall be determined
by the court, subject to [certain limitations not
applicable here]. In making its determination,
the court shall not be bound by the rules of
evidence except those with respect to privileges.
Preliminary questions shall be resolved by a
preponderance of the evidence standard.”
Hendrix v. State, S18A0382 (April 16, 2018)

www.carlsononevidence.com

24-1-104

Carlson on Evidence
“…it was the District Court's
role to determine whether
plaintiffs satisfied their
burden [to admit certain
evidence]…. In making this
factual determination, a
district court is not bound
by the rules
of evidence….Thus a district
court can consider
hearsay and
other inadmissible
evidence.” Nelson v.
Pilkington PLC, 385 F.3d 350
(3d Cir. 2004)

•

“The admissibility
of evidence, as noted above, is
a preliminary determination to
be made by the Court...In
making this determination,
the court
may consider hearsay and
other non-privileged material
that generally would be
inadmissible under the
Federal Rules
of Evidence.” Doali-Miller v.
SuperValu, Inc., 855 F. Supp.
2d 510 (D. Md. 2012)

www.carlsononevidence.com

•

24-1-104
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Carlson on Evidence
•

“…hearsay is
admissible during
a suppression
hearing when
determining the
existence of
probable
cause…”State v.
Harrell, 323 Ga.
App. 56 (2013)
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24-1-105
Limiting Instructions

www.carlsononevidence.com

• “…at a suppression
hearing, the court
may rely on hearsay
and other evidence,
even though that
evidence would not
be admissible at
trial…” U.S. v.
Franklin, 284 Fed.
Appx. 701 (11th Cir.
2008)

www.carlsononevidence.com

24-1-104
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• Proponent of evidence tenders a
controversial item of evidence after
authenticating it. Opponent of
evidence objects. Judge, who is
inclined to admit, asks Opponent if
there is a limiting instruction.
Opponent responds, “No that’s their
job, they are the ones who want
this inflammatory material in.”

www.carlsononevidence.com

24-1-105

Carlson on Evidence
• 24-1-105
• When evidence which is admissible as to
one party or for one purpose but which
is not admissible as to another party or
for another purpose is admitted, the
court, upon request, shall restrict the
evidence to its proper scope and instruct
the jury accordingly.

www.carlsononevidence.com

Restricting Use of Evidence
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Carlson on Evidence
• “We will allow the
Government to
introduce this
evidence. We will,
of course, give the
jury an appropriate
limiting instruction.
U.S. v. Perez, 2011
U.S. Dist. LEXIS
39399 (S.D.N.Y. Apr.
12, 2011)

• “So, if Ulloa wishes to
use the 2007 letter to
show Torres's possible
bias, she may do so
(subject to an
appropriate limiting
instruction, see Fed. R.
Evid. 105). The motion is
denied to the extent it
seeks to prevent this use
of the letter.” U.S. v.
Ulloa, 942 F. Supp. 2d
202 (D.N.H. 2013)

www.carlsononevidence.com

Restricting Use of Evidence

Carlson on Evidence
• “Indeed, the clear
language of Rule 105
states that such an
instruction will only
be given if
requested.” West v.
Tyson Foods, 374
Fed. Appx. 624 (6th
Cir. 2010)

• “A good limiting
instruction needs to
be concrete so that
the jury understands
what it legitimately
may do with the
evidence.” U.S. v.
Gomez, 763 F.3d 845
(7th Cir. 2014)
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Carlson on Evidence
WAR STORIES XVIII
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Carlson on Evidence

•Proponent seeks to have the
trial judge take judicial notice
of a Google map in order to
admit it into evidence.
Opponent objects, “Not
without someone from
Google here, you don’t!”

www.carlsononevidence.com

24-2-201
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Carlson on Evidence

• 24-2-201
• 201. Judicial notice of adjudicative
facts
• 220. Judicial notice of legislative
facts
• 221. Judicial notice of ordinance
or resolution

www.carlsononevidence.com

24-2-201

Carlson on Evidence
• 24-2-201

24-2-201

(b) A judicially noticed fact shall be a fact which is not subject
to reasonable dispute in that it is either:
(1) Generally known within the territorial jurisdiction of the
court; or

www.carlsononevidence.com

• (a) This Code section governs only judicial notice of
adjudicative facts.

(2) Capable of accurate and ready determination by resort
to sources whose accuracy cannot reasonably be questioned.
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Carlson on Evidence
• “A judicially noticed
[adjudicative] fact shall
be a fact which is not
subject to reasonable
dispute in that it is
either: (1) Generally
known within the
territorial jurisdiction of
the court; or (2) Capable
of accurate and ready
determination…” McCoy
v. State, 341 Ga. App.
216 (2017)

• “At the hearing on the
motion, the trial court
noted on the record, and
the parties did not
dispute, that the court
reporter had significant
health problems during
the time period in
question that affected
his ability to work.”
Atlantic Geoscience, Inc.
v. Phoenix Development
& Land Investment, LLC,
341 Ga. App. 81 (2017)

www.carlsononevidence.com

24-2-201

Carlson on Evidence
• “This photograph was taken from Google Maps,
a website that ‘is so well known and enjoys such
broad use that it may have achieved a status akin
to Webster's Dictionary, permitting judicial
notice of the accuracy of the site itself.’… Like
other courts, this Court takes judicial notice of
the information displayed on Google Maps.”
Am. Atheists, Inc. v. Levy Cty., 2017 U.S. Dist.
LEXIS 198386 (N.D.Ga. Dec. 3, 2017)
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24-2-201
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24-4-403
Unfair Prejudice Objection
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• “We acknowledge this undisputed
fact in the Supreme Court of Georgia's
opinion pursuant to OCGA § 24-2-201
(b) (2)…appellate court can take
‘judicial notice of subsequent
developments in cases that are a
matter of public record and are
relevant to the appeal.’” Serdula v.
State, 344 Ga. App. 587 (2018)
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24-2-201
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Carlson on Evidence

•Prior to Proponent calling a
key witness, Opponent objects,
“Judge before this witness
takes the stand, opposing
counsel needs to prove to the
court that this testimony will
not be overly prejudicial.”

www.carlsononevidence.com

24-4-401 to 418

Carlson on Evidence
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

401. "Relevant evidence" defined
402. Relevant evidence generally admissible; irrelevant evidence not admissible
403. Exclusion of relevant evidence on the grounds of prejudice, confusion, or waste of time
404. Character evidence not admissible to prove conduct; exceptions; other crimes
405. Methods of proving character
406. Habit; routine practice
407. Subsequent remedial measures
408. Compromises and offers to compromise
409. Payment of medical and similar expenses
410. Inadmissibility of pleas, plea discussions, and related statements
411. Liability insurance
412. Complainant's past sexual behavior not admissible in prosecutions for certain sexual
offenses; exceptions
413. Evidence of similar transaction crimes in sexual assault cases
414. Evidence of similar transaction crimes in child molestation cases
415. Evidence of similar acts in civil or administrative proceedings concerning sexual assault
or child molestation
416. Statements of sympathy in medical malpractice cases
417. Evidence of similar acts in prosecutions for violations of Code Section 40-6-391
418. Admissibility of criminal gang activity, disclosure

www.carlsononevidence.com

• 24-4-400’s

24-4-401 to 418
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Carlson on Evidence
24-4-401 to 403
401
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Relevance

402

403

Presumptive
Admissibility

Unfair Prejudice

Carlson on Evidence
• 24-4-401:
• “Regardless of how one views the language of Rule 401,
however, it is clear that the relevance standard codified
therein is a liberal one.” State v. Jones, 297 Ga. 156 (2015)
• 24-4-402:
• “All relevant evidence shall be admissible, except as
limited by constitutional requirements or as otherwise
provided by law or by other rules…” State v. Smith, 329 Ga.
App. 646 (2014)
• 24-4-403:
• “‘Rule 403 is an extraordinary remedy which should be
used only sparingly since it permits the trial court to
exclude concededly probative evidence.’” Bradshaw v.
State, 296 Ga. 650 (2015)

www.carlsononevidence.com

24-4-401 to 403
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Carlson on Evidence
• “Rule 402, allowing the admission of
relevant evidence, is the ‘keystone of the
Rules of Evidence.’…Unless the opponent
of the proffered evidence can point to a
specific rule of exclusion, or the judge
exercises discretion to exclude the
evidence based on countervailing concerns
pursuant to [Rule] 403, relevant evidence
is admissible.” Reinhart v. E.I. Dupont de
Nemours, 147 N.J. 156, 164 (1996)

www.carlsononevidence.com

24-4-401 to 403

Carlson on Evidence
• 24-4-403
• Relevant evidence may be excluded if its
probative value is substantially
outweighed by the danger of unfair
prejudice, confusion of the issues, or
misleading the jury or by considerations
of undue delay, waste of time, or
needless presentation of cumulative
evidence.

www.carlsononevidence.com

24-4-403
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Carlson on Evidence

• “But in a criminal trial, inculpatory
evidence is inherently prejudicial;
‘it is only when unfair prejudice
substantially outweighs
probative value that the rule
permits exclusion.’” Anglin v.
State, 806 S.E.2d 573 (Ga. 2017)

www.carlsononevidence.com

24-4-401 to 403

Carlson on Evidence
• “’These words alone were unlikely to
induce the jury to return a conviction
based on a generalized assessment of
character.’… Accordingly, we cannot say
that the derogatory terms used by Smith
created a risk of unfair prejudice that
substantially outweighed the recording's
probative value...” Smith v. State, 302 Ga.
717(2017)
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24-4-403
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Carlson on Evidence
• “The application of the [OCGA § 24-4-403] test is
a matter committed principally to the discretion
of the trial courts, but as we have explained
before, the exclusion of evidence under [OCGA
§ 24-4-403] is an extraordinary remedy which
should be used only sparingly. The major
function of [OCGA § 24-4-403] is to exclude
matter of scant or cumulative probative force,
dragged in by the heels for the sake of its
prejudicial effect.” Dixon v. State, 341 Ga. App.
255(2017)

www.carlsononevidence.com

24-4-401 to 403

Carlson on Evidence
• “After the offering party shows that some
evidence is relevant, it is the resisting party's
burden to show that prejudice substantially
outweighs the evidence's probative
value…The resisting party likewise bears the
burden of furnishing a limiting instruction
once the court determines that it will admit
evidence under Rule 404(b).” Gallegos v. City
of Espanola, 2015 U.S. Dist. LEXIS 114444
(D.N.M. Mar. 3, 2015)

www.carlsononevidence.com

24-4-401 to 403
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Carlson on Evidence
• “There has been no showing that the
evidence would confuse the issues,
mislead the jury, waste time, or be
cumulative of other evidence, or that
the probative value of the evidence
would otherwise be ‘substantially
outweighed’ by its prejudicial
impact.” State v. McPherson, 341 Ga.
App. 871 (2017)

www.carlsononevidence.com

24-4-401 to 403

Carlson on Evidence
24-4-401 to 403

• “Prior to the enactment of the new evidence code,
Georgia had no direct statutory equivalent to Rule 403,
but case law on the issue generally required that a trial
court merely balance the probative value of evidence
with its prejudicial effect without requiring that the
objecting party establish substantial prejudice. In
stark contrast, the plain meaning of OCGA § 24-4403’s text makes clear that the trial court may only
exclude relevant evidence when its probative value is
‘substantially outweighed’ by one of the designated
concerns.” Williams v. State, 328 Ga. App. 876 (2014)

www.carlsononevidence.com

• Error to Apply Former Prejudice Standard
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24-5-500’s
Privilege Issues
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Carlson on Evidence

• Because a related criminal case is
pending, a party refuses to respond
to discovery or testify. Proponent
seeks to introduce this fact in a civil
proceeding. Opponent objects,
stating that the right against selfincrimination cannot be used
against a person in any context.

www.carlsononevidence.com

24-5-506; 24-8-824
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Carlson on Evidence
• 24-5-500’s
• 501. Certain communications privileged
• 502. Communications to clergyman privileged
• 503. Husband and wife as witnesses for and against each other in
criminal proceedings
• 504. Law enforcement officers testifying; home address
• 505. Party or witness privilege
• 506. Privilege against self-incrimination; testimony of accused in
criminal case
• 507. Grant of immunity; contempt
• 508. Qualified privilege for news gathering or dissemination
• 509. Communications between victim of family violence or sexual
assault and agents providing services to such ...
• 510. Privileged communications between law enforcement officers
and peer counselors

www.carlsononevidence.com

24-5-501 to 510

Carlson on Evidence
24-5-506; 24-8-824

• 24-8-824
• To make a confession
admissible, it shall
have been made
voluntarily, without
being induced by
another by the
slightest hope of
benefit or remotest
fear of injury.

www.carlsononevidence.com

• 24-5-506
• (a) No person who
is charged in any
criminal
proceeding with
the commission of
any criminal
offense shall be
compellable to
give evidence for
or against himself
or herself.
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Carlson on Evidence
• “We find unconvincing
Loveless's argument that
the privilege set out in
the Fifth Amendment
and in OCGA § 24-5-506
overrides the clear and
well-settled
requirement that, to be
sufficient, an answer in
a civil forfeiture
proceeding…” Loveless v.
State of Ga., 337 Ga.
App. 250 (2016)

• “And if an accused in
a criminal proceeding
chooses to testify, he
or she shall be sworn
as any other witness
and, with certain
exceptions, may be
examined and crossexamined as any
other witness.” Tran
v. State, 340 Ga. App.
546 (2017)

www.carlsononevidence.com

24-5-506; 24-8-824

Carlson on Evidence
• “Anglin also argues that the warrant was
improper because compelling Anglin to lift up his
shirt to be photographed violated his right
against self-incrimination…Assuming Anglin even
preserved this ground for we previously have
rejected an indistinguishable argument in
another case… right against self-incrimination
was not violated by requiring defendant to strip
to the waist to allow police to photograph
tattoos on his body.” Anglin v. State, 302 Ga. 333
(2017)
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24-5-506; 24-8-824
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24-6-613
Use of Prior Inconsistent Statements
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• “It is beyond dispute that the Constitution does not protect
Defendant from giving non-testimonial evidence…Thus, the
Fifth Amendment's protection against self-incrimination does
not extend to physical characteristics such as giving a blood
sample or handwriting exemplar…Federal courts have
therefore held that photographing a defendant's tattoos for
display to the jury or requiring a defendant to reveal his
tattoos to a jury does not run afoul of the Fifth Amendment.”
United States v. Nixon, 2015 U.S. Dist. LEXIS 93628 ( E.D. Mich.
July 20, 2015)
• “Regardless of how the Government acquired the photo,
however, the trial court could, if it so concluded, direct
Defendant to display his scar to the jury, bypassing the
photograph altogether.” United States v. Spencer, 2015 U.S.
Dist. LEXIS 174240 (D. Minn. Dec. 11, 2015)
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24-5-506; 24-8-824
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Carlson on Evidence
• Proponent of evidence attempts to
impeach Opponent’s witness with a prior
inconsistent statement. Opponent
objects, “Judge, this was not taken under
oath, so it cannot be considered
substantively. Furthermore, our witness
must be confronted with the time, place,
persons present, and the substance of an
impeaching statement before this cross
can begin.”

www.carlsononevidence.com

24-6-601 to 658

Carlson on Evidence
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

601. General rule of competency
602. Lack of personal knowledge
603. Oath or affirmation
604. Interpreters
605. Judge as witness
606. Juror as witness
607. Who may impeach
608. Evidence of character and conduct of witness
609. Impeachment by evidence of conviction of a crime
610. Religious beliefs or opinions
611. Mode and order of witness interrogation and presentation
612. Writing used to refresh memory
613. Prior statements of witnesses
614. Calling and interrogation of witnesses by court
615. Exclusion of witnesses
616. Presence in courtroom of victim of criminal offense

www.carlsononevidence.com

• 24-6-600’s

24-6-601 to 658
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Carlson on Evidence
•
•
•
•
•
•
•
•
•
•
•
•
•

620. Credibility a jury question
621. Impeachment by contradiction
622. Witness's feelings and relationship to parties provable
623. Treatment of witness
650. State policy on hearing impaired persons
651. Definitions
652. Appointment of interpreters for hearing impaired persons interested in or witness at
agency proceedings
653. Procedure for interrogation and taking of statements from hearing impaired persons
arrested for ...
654. Indigent hearing impaired defendants to be provided with interpreters
655. Waiver of right to interpreter
656. Replacement of interpreters unable to communicate accurately with hearing impaired
persons; appointment ...
657. Oath of interpreters; privileged communications; taping and filming of hearing impaired
persons' testimony
658. Compensation of interpreters

www.carlsononevidence.com

• 24-6-600’s (continued)

24-6-601 to 658

Carlson on Evidence

(a) In examining a witness concerning a prior statement made by the
witness, whether written or not, the statement need not be shown nor
its contents disclosed to the witness at that time; provided, however,
upon request the same shall be shown or disclosed to opposing counsel.
(b) Except as provided in Code Section 24-8-806, extrinsic evidence of a
prior inconsistent statement by a witness shall not be admissible
unless the witness is first afforded an opportunity to explain or deny
the prior inconsistent statement and the opposite party is afforded an
opportunity to interrogate the witness on the prior inconsistent
statement or the interests of justice otherwise require. This subsection
shall not apply to admissions of a party-opponent as set forth in
paragraph (2) of subsection (d) of Code Section 24-8-801.

www.carlsononevidence.com

• 24-6-613

24-6-613
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Carlson on Evidence
• “Appellant cannot meet
this test because the
detective's testimony
concerning Pearsall's and
Zakiya's prior
inconsistent statements
was not hearsay. On the
contrary, the detective's
testimony was
admissible to impeach
the witnesses, or as
substantive evidence.”
Harvey v. State, 300 Ga.
598 (2017)

• “The failure of a witness
to remember making a
statement, like the
witness's flat denial of
the statement, may
provide the foundation
for calling another
witness to prove that the
statement was made.”
Hood v. State, 299 Ga. 95
(2016)

www.carlsononevidence.com

24-6-613

Carlson on Evidence
• “F.R.E. 613(b) and subsequent case law interpreting that rule
reflect that the strict sequencing procedure established in
Queen Caroline's Case is now unnecessary under the Federal
Rules of Evidence. Nevertheless…[i]t is equally clear, however,
that Rule 613(b) does not supplant the traditional method of
confronting a witness with his inconsistent statement prior to
its introduction into evidence as the preferred method of
proceeding.” Robinson v. State, 3 A.3d 257 (Del. 2010)
• “Rule 613(b) contains no bar, beyond foundation
requirements, to extrinsic evidence of prior inconsistent
statements….Rule 613, largely a relaxation of the rule in The
Queens Case…, specifies the foundation which must be laid
for introduction of extrinsic evidence.” U.S. v. Higa, 55 F.3d
448 (9th Cir. 1995)
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24-4-608(b)
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Dishonest Act Impeachment

Carlson on Evidence
• Proponent cross-examines Opponent’s expert
witness, “In your deposition, didn’t you admit
to being disciplined in grad school falsifying
your time sheets?” Opponent objects.
Proponent then asks, “And, by the way, isn’t
true that you advertise that in a divorce
cases, you are every husband’s best friend,
and you never work for wives?” Opponent
objects and moves to strike as improper
impeachment.

www.carlsononevidence.com

24-6-608
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Carlson on Evidence
• 24-6-608(b)
Ø(b) Specific instances of the conduct of a witness, for the purpose of
attacking or supporting the witness's character for truthfulness,
other than a conviction of a crime as provided in Code Section 24-6609, or conduct indicative of the witness's bias toward a party may
not be proved by extrinsic evidence. Such instances may however,
in the discretion of the court, if probative of truthfulness or
untruthfulness, be inquired into on cross-examination of the
witness:
(1) Concerning the witness's character for truthfulness
or untruthfulness; or
(2) Concerning the character for truthfulness or
untruthfulness of another witness as to which character
the witness being cross-examined has testified.

www.carlsononevidence.com

24-6-608

Carlson on Evidence
• “The statute also addresses the use of
specific instances of conduct to
attack (or support) a witness's
character for truthfulness…or
conduct indicative of the witness's
bias toward a party’ such specific
instances ‘may not be proved by
extrinsic evidence.’” Gaskin v. State,
334 Ga. App. 758 (2015)
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24-6-608
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Carlson on Evidence
• “Under this Rule, we have upheld, for example,
cross-examination into an attorney's
disbarment…into a witness's failure to disclose a
prior arrest on his bar application…and into a
prior finding by an Immigration Judge that the
witness's testimony in a deportation proceeding
was not credible… cross-examination into a
defendant's alleged acts of fraud, bribery, and
embezzlement.” Hynes v. Coughlin, 79 F.3d 285
(2d Cir. 1996)
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24-6-608

Carlson on Evidence
• “However, other hospital records
prepared by a nurse and introduced
without objection during the trial reflect
that Mrs. Dean was in her hospital room
and could have been examined by Dr.
Davis, had he in fact chosen to do so on
August 2, and Mrs. Dean confirmed that
she did not leave her hospital room that
day.” Cent. Ga. Women's Health Ctr., LLC v.
Dean, 342 Ga. App. 127 (2017)
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24-6-608; 24-6-622
Bias Impeachment
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Carlson on Evidence

• On cross, Proponent inquires of
Opponent’s expert witness about
the amount of her fees and
whether she advertises her
services. Opponent objects as
prejudicial, irrelevant, and
improper impeachment.

www.carlsononevidence.com

24-6-608; 622
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Carlson on Evidence
24-6-608; 622

• 24-6-622:

ØThe state of a
witness's feelings
towards the parties
and the witness's
relationship to the
parties may always be
proved for the
consideration of the
jury.

www.carlsononevidence.com

• 24-6-608(b):
ØSpecific instances of the
conduct of a witness, for
the purpose of attacking
or supporting the
witness's character for
truthfulness, other
than…conduct indicative
of the witness's bias
toward a party may not
be proved by extrinsic
evidence.

Carlson on Evidence
• “Bias is a term used in the ‘common law of
evidence’ to describe the relationship
between a party and a witness which
might lead the witness to slant,
unconsciously or otherwise, his testimony
in favor of or against a party. Bias may be
induced by a witness' like, dislike, or fear
of a party, or by the witness' self-interest.
Proof of bias is almost always relevant...”
U.S. v. Abel, 469 U.S. 45 (1984)
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24-6-608; 622
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Carlson on Evidence
• “…as a general
principle, the jury
is entitled to
consider a
witness's financial
interest in a case.”
Chambers v.
Gwinnett Cmty.
Hosp., Inc., 253
Ga. App. 25 (2001)

• “…evidence
concerning a financial
incentive in the
outcome of trial may
be permitted on crossexamination to show
witness bias.” Pandora
Jewelers 1995, Inc. v.
Pandora Jewelry, LLC,
2011 U.S. Dist. LEXIS
62969 (S.D. Fla. June 7,
2011)

www.carlsononevidence.com

24-6-608; 622

Carlson on Evidence
• “Because the common law party-wealth rule was
itself a rule of relevance, and because there is no
specific exclusionary rule in the new Evidence
Code carrying forward the common law's general
exclusionary rule for that type of evidence,
Georgia courts must consider party-wealth
evidence under the parameters of the new
Evidence Code. This is yet another example of
the ‘new evidence world’ in which we live.”
Chrysler Group LLC v. Walden, S17G0832 (March
15, 2018)
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• “Kritlow has failed to point to anything in
the record supporting his pure speculation
that the victim's financial status motivated
her to fabricate the sexual assault. A
witness may not be impeached based on
a wholly immaterial matter, and the
victim's financial status was wholly
immaterial to the issue of [Kritlow's]
guilt[.]” Kritlow v. State, 339 Ga. App. 353
(2016)
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24-6-608; 622

Carlson on Evidence
• “There are similarities between bias and capacity
to observe, remember, and recollect. Both are
grounds for impeachment, and both may be
proven by extrinsic evidence. However, before
the proponent may introduce evidence under
either theory, he or she must lay a foundation
that establishes the legal and logical relevance
of the impeaching evidence.” U.S. v. Sojfer, 47
M.J. 425 (C.A.A.F. 1998)
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24-7-702/704
Expert Opinion Standards and Parameters
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Carlson on Evidence
• Proponent of evidence calls expert
witness and begins to inquire opinion on
key issue in case. Opponent objects that
expert was not Daubert qualified and
that no ultimate issue testimony is
allowed. Proponent claims that under
Georgia’s New Evidence Code, there is no
need to Daubert qualify experts and the
ultimate issue objection is a thing of the
past.”

www.carlsononevidence.com

24-7-701 to 707
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Carlson on Evidence
• 24-7-700’s
• 701. Lay witness opinion testimony
• 702. Expert opinion testimony in civil actions; medical
experts; pretrial hearings; precedential value of ...
• 703. Bases of expert opinion testimony
• 704. Ultimate issue opinion
• 705. Disclosure of facts or data underlying expert
opinion
• 706. Court appointed experts
• 707. Expert opinion testimony in criminal proceedings

www.carlsononevidence.com

24-7-701 to 707

Carlson on Evidence

(b) If scientific, technical, or other specialized knowledge will
assist the trier of fact to understand the evidence or to
determine a fact in issue, a witness qualified as an expert by
knowledge, skill, expertise, training, or education may testify
thereto in the form on an opinion or otherwise, if:
(1) The testimony is based upon sufficient facts or data;
(2) The testimony is the product of reliable principles
and methods;
(3) The witness has applied the principles and methods
reliably to the facts of the case which have been or
will be admitted into evidence before the trier of fact.

www.carlsononevidence.com

• 24-7-702

24-7-702
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Carlson on Evidence
• “OCGA § 24-7-702 is based upon
Federal Rule of Evidence 702, and we
look to Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U. S. 579
(113 SCt 2786, 125 LE2d 469) (1993)
and its progeny in construing this
statute.” Smith v. CSX Transp., Inc.,
343 Ga. App. 508 (2017)

www.carlsononevidence.com

24-7-702

Carlson on Evidence
• “Reliability is examined through consideration of
many factors, including whether a theory or
technique can be tested, whether it has been
subjected to peer review and publication, the
known or potential rate of error for the theory or
technique, the general degree of acceptance in the
relevant scientific or professional community, and
the expert's range of experience and training. There
are many different kinds of experts and many
different kinds of expertise, and it follows that the
test of reliability is a flexible one.” Ga. DOT v.
Owens, 330 Ga. App. 123 (2014)

www.carlsononevidence.com

24-7-702
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Carlson on Evidence

• (a) Except as provided in subsection
(b) of this Code section, testimony in
the form of an opinion or inference
otherwise admissible shall not be
objectionable because it embraces an
ultimate issue to be decided by the
trier of fact.

www.carlsononevidence.com

• 24-7-704

24-7-704

Carlson on Evidence
• “…testimony in the
form of an opinion or
inference otherwise
admissible shall not
be objectionable
because it embraces
an ultimate issue to
be decided by the
trier of fact. State v.
Cooper, 324 Ga. App.
32 (2013)

• “However, an expert
may not merely tell
the jury what result
to reach and may
not testify to the
legal implications of
conduct.” Clayton
County v. Segrest,
333 Ga. App. 85
(2015)

www.carlsononevidence.com

24-7-704
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24-8-801
Hearsay: Self-Quotation

www.carlsononevidence.com

• “Under Federal Rule of Evidence 704, ‘[a]n expert may testify
as to his opinion on an ultimate issue of fact,’ provided that
he does not ‘merely tell the jury what result to reach’ or
‘testify to the legal implications of conduct.’” U.S. v.
Grzybowicz, 747 F.3d 1296 (11th Cir. 2014)
• “…to be admissible under Rule 704 an expert's opinion on an
ultimate issue must be helpful to the jury and also must be
based on adequately explored legal criteria.” Haney v. Mizell
Memorial Hosp., 744 F.2d 1467 (11th Cir. 1984)
• “A witness may give otherwise admissible opinion testimony
that affects an ultimate issue in a case unless that opinion
concerns the mens rea of a criminal defendant.” U.S. v.
Cowan, 2012 U.S. App. LEXIS 23687 (11th Cir. 2012)

www.carlsononevidence.com

24-7-704
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Carlson on Evidence

• Proponent asks witness, “Will you
please tell us what you told my
client about who is at fault?”
Opponent objects as hearsay.”
Proponent responds, “It is not
hearsay is someone is quoting
themselves.”

www.carlsononevidence.com

24-8-801

Carlson on Evidence
•
•
•
•
•
•
•
•
•
•
•

801. Definitions
802. Hearsay rule
803. Hearsay rule exceptions; availability of declarant immaterial
804. Hearsay rule exceptions; declarant unavailable
805. Hearsay within hearsay
806. Attacking and supporting credibility of a declarant
807. Residual exception
820. Testimony as to child's description of sexual contact or physical abuse
821. Admissions in pleadings
822. Right to have whole conversation heard
823. Admissions and confessions received with care; no conviction on
uncorroborated confession
• 824. Only voluntary confessions admissible
• 825. Confessions under spiritual exhortation, promise of secrecy, or collateral
benefit admissible
• 826. Medical reports in narrative form

www.carlsononevidence.com

• 24-8-800’s

24-8-801 to 24-8-826

54

War Stories XVIII
66 of 110

5/30/18

Carlson on Evidence
• Hearsay: Classifications of Out-ofCourt Statements
ØAdmissions (801’s): Party
Opponent
ØStatements (803’s): Non-party
(available and not available)
ØDeclarations (804’s): Non-party
(unavailable)

www.carlsononevidence.com

24-8-801 to 24-8-826

Carlson on Evidence
• Hearsay Analysis
1. Is the evidence hearsay?
2. Is the evidence admissible for a nonhearsay purpose?
3. Is the evidence subject to an
exemption?
4. Is the evidence subject to an
exception?
5. Is the evidence only admissible for a
limited purpose?

www.carlsononevidence.com

24-8-801 to 24-8-826
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Carlson on Evidence
As used in this chapter, the term:
(a) “Statement” means:
(1) An oral or written assertion; or
(2) Nonverbal conduct of a person, if it is intended by the
person as an assertion.
(b) “Declarant” means a person who makes a statement.
(c) “Hearsay” means a statement, other than one made by
the declarant while testifying at the trial or hearing, offered
in evidence to prove the truth of the matter asserted.

www.carlsononevidence.com

• 24-8-801

24-8-801

Carlson on Evidence
• “Under the new Evidence Code, hearsay is
defined as “a statement, other than one
made by the declarant while testifying at the
trial or hearing, offered in evidence to prove
the truth of the matter asserted.” OCGA § 248-801(c). This provision uses similar language
to Federal Rule of Evidence 802 (c) (2), so we
properly look to federal appellate decisions
when interpreting it.” Watson v. State,
S18A0427 (May 7, 2018)

www.carlsononevidence.com

24-8-801
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Carlson on Evidence
• “The fact that past out
of court statements
were made by a
witness testifying at
trial does not remove
them from the reaches
of the hearsay rule if
they are offered to
prove the truth of the
matter asserted.” U.S.
v. Lewis, 436 F.3d 939
(8th Cir. 2006)

• “…a defendant's selfserving extra-judicial
declarations are
inadmissible unless they
fall within a hearsay
exception. That is, a
defendant cannot get selfserving hearsay statements
into evidence without first
waiving the Fifth
Amendment and
testifying…” Cisneros v.
Paramo, 2015 U.S. Dist.
LEXIS 168978 (C.D. Cal.
2015)

www.carlsononevidence.com

24-8-801

Carlson on Evidence
• “…blanket exclusion
from the hearsay rule
[is] only for
statements by a partyopponent, not for a
party's out-of-court
statements offered by
the party himself.”
Walker v. State, 301
Ga. 482 (2017)

• “…prior statement by
that witness ‘is pure
hearsay evidence,
which cannot be
admitted merely to
corroborate the
witness, or to bolster
the witness's
credibility…’” Silvey v.
State, 335 Ga. App.
383 (2015)

www.carlsononevidence.com

24-8-801
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24-8-803(6)
Admission of Business Records

www.carlsononevidence.com

• “In the absence of such an affirmative
attack, any prior statement by that
witness ‘is pure hearsay evidence,
which cannot be admitted merely to
corroborate the witness, or to bolster
the witness's credibility in the eyes of
the jury.’” Silvey v. State, 335 Ga. App.
383(2015)

www.carlsononevidence.com

24-8-801
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Carlson on Evidence

• Proponent of evidence attempts
to introduce hospital records
through the business records
exception via a declaration or
certificate of the company records
custodian. Opponent objects,
arguing that live testimony is
required.

www.carlsononevidence.com

24-8-801 to 24-8-826

Carlson on Evidence
• The following shall not be excluded by the hearsay rule, even though the declarant is
available as a witness:
• (6) Records of regularly conducted activity. Unless the source of information or
the method or circumstances of preparation indicate lack of trustworthiness and
subject to the provisions of Chapter 7 of this title, a memorandum, report, record,
or data compilation, in any form, of acts, events, conditions, opinions, or
diagnoses, if (A) made at or near the time of the described acts, events,
conditions, opinions, or diagnoses; (B) made by, or from information
transmitted by, a person with personal knowledge and a business duty to
report; (C) kept in the course of a regularly conducted business activity; and (D)
it was the regular practice of that business activity to make the memorandum,
report, record, or data compilation, all as shown by the testimony of the custodian
or other qualified witness or by certification that complies with paragraph (11) or
(12) of Code Section 24-9-902 or by any other statute permitting certification. The
term "business" as used in this paragraph includes any business, institution,
association, profession, occupation, and calling of every kind, whether or not
conducted for profit. Public records and reports shall be admissible under
paragraph (8) of this Code section and shall not be admissible under this
paragraph;

www.carlsononevidence.com

• 24-8-803

24-8-803(6)
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Carlson on Evidence
• “Where, as in the case of OCGA § 248-803 (6), Georgia's evidentiary
statutes closely track the language of
the Federal Rules of Evidence, we
look to the federal courts'
interpretation of those rules for
guidance.” Jones v. State, 345 Ga.
App. 14 (2018)

www.carlsononevidence.com

24-8-803(6)

Carlson on Evidence
• “And, as the trial court noted, the subsection
specifically applicable, OCGA § 24-9-902 (11),
places no such requirement on a certificate of
authenticity…we must presume that the General
Assembly meant that the certificate of
authenticity required through the operation of
OCGA §§ 24-8-803(6) and 24-9-902(11), need
not be notarized or signed under a penalty of
perjury.” Hayes v. State, 298 Ga. 98 (2015)

www.carlsononevidence.com

24-8-803(6)
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Carlson on Evidence
• “An ‘otherwise qualified witness’ may lay
the foundation for records' introduction
despite lacking personal knowledge of the
preparation of the records, but he or she
must be familiar with the creation and
record keeping procedures of the
organization in order to establish the
records' trustworthiness.” Jones v. State,
345 Ga. App. 14 (2018)

www.carlsononevidence.com

24-8-803(6)

Carlson on Evidence
• “… the advisory committee note to the 2014
amendments plainly indicates that a blanket, unspecific
objection…is not sufficient…Clearly, however, the
opponent bears the burden of articulating some reason
for objecting to authenticity. The rules and advisory
committee notes do not expressly state that such a
showing must be made in advance of trial, but a key
purpose of Rule 803(6) is to relieve the proponent of the
need to produce custodians as witnesses at trial. The
rationale of the rule would be undermined if an
opponent of a record were permitted to wait until trial
to state its grounds for challenging the record.” U.S. v.
Palin, 98 Fed. R. Evid. Serv. 704 (W.D. Va. 2015)

www.carlsononevidence.com

24-8-803(6)
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24-9-901
Authentication of Social Media

www.carlsononevidence.com

Carlson on Evidence
WAR STORIES XVIII
GEORGIA EVIDENCE UPDATE

5/30/18

Carlson on Evidence
• Proponent of evidence attempts to
introduce social media evidence in the
form of Facebook postings from the
opponent’s client. Proponent’s witness
describes them of being in the same style,
mentions personal information, and
comes from the page of the opponent’s
client. Opponent objects, arguing that
authentication of social media evidence
requires testimony from the webmaster.

www.carlsononevidence.com

24-9-901
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Carlson on Evidence
•
•
•
•
•
•
•

901. Requirement of authentication or identification
902. Self-authentication
903. Subscribing witness's testimony
904. Definitions
920. Authentication of Georgia state and county records
921. Identification of medical bills; expert witness unnecessary
922. Proof of laws, records, nonjudicial records, or books of other
states, territories, or possessions; ...
• 923. Authentication of photographs, motion pictures, video
recordings, and audio recordings when witness ...
• 924. Admissibility of records of Department of Driver Services;
admissibility of computer transmitted records

www.carlsononevidence.com

• 24-9-900’s

24-9-901 to 924

Carlson on Evidence
• 24-9-901
• (a) The requirement of
authentication or identification as a
condition precedent to admissibility
shall be satisfied by evidence
sufficient to support a finding that
the matter in question is what its
proponent claims.

www.carlsononevidence.com

24-9-901
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Carlson on Evidence
• “Addo contends that an exhibit, purporting to be
a text message from Vasile to Addo with a photo
of an envelope allegedly containing a copy of the
lawsuit, attached to Addo's response to
appellants' first motion to set aside proves that
appellants received a copy of the lawsuit via
mail…Simply attaching an exhibit to a motion,
however, does not prove its genuineness or
authenticity.” Vasile v. Addo, 341 Ga. App. 236
(2017)

www.carlsononevidence.com

24-9-901

Carlson on Evidence
• “Social media has been defined as forms of
electronic communications . . . through which
users create online communities to share
information, ideas, personal messages, and
other content (as videos)…Often these posts will
include relevant evidence for a trial, including
party admissions, inculpatory or exculpatory
photos, or online communication between users.
But there is a genuine concern that such
evidence could be faked or forged, leading
some courts to impose a high bar for the
admissibility of such social media evidence.”
Parker v. State, 85 A.3d 682 (Del. 2014)

www.carlsononevidence.com

24-9-901
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Carlson on Evidence
• “Exhibits depicting online content may be
authenticated by a person's testimony
that he is familiar with the online content
and that the exhibits are in the same
format as the online content…Such
testimony is sufficient to provide a rational
basis for the claim that the exhibits
properly represent the online content….”
U.S. v. Needham, 852 F.3d 830 (8th Cir.
2017)

www.carlsononevidence.com

24-9-901

Carlson on Evidence
• “Hale testified that the picture on the Facebook page was of
Appellant and confirmed that his hometown was Gary, Indiana, as
listed on the page. The Facebook page included the cell phone
number from which Appellant had called Hale. Hale and other
witnesses testified that Appellant went by the nickname “Crown” or
“Crown Hood,” and the Facebook page profile name was listed as
“Patrick Crown Hood Moore.” Appellant's Facebook page contained
details about his life that were not public knowledge and made
references to Appellant's other girlfriend and his brothers. Hale
also testified that the structure and style of the comments posted
on the page matched the structure and style of the texts Appellant
had sent Hale. Finally, Appellant admitted to Hale that the Facebook
page belonged to him. Based on this direct and circumstantial
evidence, we find that the Facebook page was properly
authenticated.” Moore v. State, 295 Ga. 709 (2014)

www.carlsononevidence.com
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24-9-902(11)
Authentication of Business Records

www.carlsononevidence.com

• “A fact finder could well conclude that (1) Meshach
Thompson sent the text messages from the name
‘Mee$h,’ and (2) Shadrach Thompson sent the
messages from the name ‘$had.’ These text messages—
along with other evidence presented at trial—readily
establish that Meshach Thompson engaged in a
conspiracy with Shadrach Thompson and Omar Wadley
to possess oxycodone with intent to distribute. The text
messages were attempts to set up and negotiate the
purchase of oxycodone.” U.S. v. Thompson, 568 Fed.
Appx. 812 (11th Cir. 2014)

www.carlsononevidence.com

24-9-901
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Carlson on Evidence

•Proponent tenders business
records with a proper
certificate. Opponent
objects, “Judge, these
contain opinions. That
makes them per se
inadmissible.”

www.carlsononevidence.com

24-9-902(11)

Carlson on Evidence
• 24-9-902(11)
The original or a duplicate of a domestic record of regularly
conducted activity that would be admissible under paragraph (6)
of Code Section 24-8-803 if accompanied by a written declaration
of its custodian or other qualified person certifying that the record:
(A) Was made at or near the time of the occurrence of the matters
set forth by, or from information transmitted by, a person with
knowledge of such matters; (B) Was kept in the course of the regularly
conducted activity; and (C) Was made by the regularly conducted
activity as a regular practice. A party intending to offer a record into
evidence under this paragraph shall provide written notice of such
intention to all adverse parties and shall make the record and
declaration available for inspection sufficiently in advance of their
offer into evidence to provide an adverse party with a fair opportunity
to challenge such record and declaration;

www.carlsononevidence.com

24-9-902(11)
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Carlson on Evidence
• “The computer-generated inspection report, which reflects
the date of the incident and was printed the day after the
incident, indicates the time of each inspection stop during
each hourly inspection, the identity of the employee, the
number and location of the sensors, and the condition of the
inspected areas…The obvious purpose of the monitoring
system was to contemporaneously document compliance
with the store's inspection procedure. Nothing about the
computer report suggests any lack of trustworthiness, and
the co-manager's affidavit sufficiently authenticated the
inspection report.” Johnson v. All American Quality Foods, Inc.,
340 Ga. App. 664 (2017)

www.carlsononevidence.com

24-9-902(11)

Carlson on Evidence
• “And those courts have held that hospital records,
including medical opinions, are … admitted under
[Federal Rule of Evidence 803 (6)], which expressly
permits ‘opinions’ and ‘diagnoses.’ Given this
construction of Federal Rule of Evidence 803 (6), the
fact that OCGA § 24-8-803 (6) is nearly identically
worded, and, as previously noted, the fact that these
records were made to facilitate Samuels's treatment
and not in anticipation of prosecution, the trial court
did not err in admitting the hospital records under
OCGA § 24-8-803 (6).” Samuels v. State, 335 Ga. App.
819 (2016)

www.carlsononevidence.com
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24-10-1001 to 1006
Best Evidence Rule (lost evidence and
summaries)

www.carlsononevidence.com

Carlson on Evidence
WAR STORIES XVIII
GEORGIA EVIDENCE UPDATE

5/30/18

Carlson on Evidence

•Proponent introduces a chart
summarizing hospital records
to assist the jury in
understanding the raw notes
and entries. Opponent
objects under the best
evidence rule.

www.carlsononevidence.com

24-10-1001 to 1008

69

War Stories XVIII
81 of 110

5/30/18

Carlson on Evidence

•
•
•
•
•
•
•
•

1001. Definitions
1002. Requirement of original
1003. Admissibility of duplicates
1004. Admissibility of other evidence of contents of a
writing, recording, or photograph
1005. Public records
1006. Summaries
1007. Testimony or written admission of party
1008. Functions of court and jury

www.carlsononevidence.com

• 24-10-1000’s

24-10-1001 to 1008

Carlson on Evidence
• 24-10-1004
• The original shall not be required and other evidence of the
contents of a writing, recording, or photograph shall be
admissible if:
(1) All originals are lost or have been destroyed, unless the
proponent lost or destroyed them in bad faith;
(2) No original can be obtained by any available judicial
process or procedure;
(3) At a time when an original was under the control of the
party against whom offered, that party was put on notice, by
the pleadings or otherwise, that the contents would be a
subject of proof at the hearing, and that party does not
produce the original at the hearing; or
(4) The writing, recording, or photograph is not closely related
to a controlling issue.

www.carlsononevidence.com

24-10-1004
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Carlson on Evidence
• “Indeed, as previously noted, under OCGA § 24-10-1004 (1),
an original recording or photograph is not required at trial
and secondary evidence of its contents is admissible if “[a]ll
originals are lost or have been destroyed, unless the
proponent lost or destroyed them in bad faith.” And here, it
is undisputed that the relevant videos and photographs were
destroyed when the hard drive used in Peluso's 2008
investigation “crashed.” Moreover, there is no evidence (and
Patch has not even alleged) that the State intentionally
destroyed the videos and photographs in bad faith. As a result,
Peluso's testimony regarding the contents of the lost or
destroyed photographs and video recordings was admissible
under the plain language of OCGA § 24-10-1004 (1).” Patch v.
State, 337 Ga. App. 233 (2016)

www.carlsononevidence.com

24-10-1004

Carlson on Evidence
• “The original intoxilyzer printouts in this case
could not be located even after the investigator
conducted a multi-source search, and Jones has
not pointed us to any evidence in the record
suggesting any bad faith on the part of the
State in connection with the missing
documents. Under these circumstances, the trial
court did not abuse its discretion in finding that
admission of the log sheet would not violate the
best evidence rule.” Jones v. State, 345 Ga. App.
14 (2018)

www.carlsononevidence.com

24-10-1004
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Carlson on Evidence

• The contents of otherwise admissible voluminous
writings, recordings, or photographs which cannot
conveniently be examined in court may be presented
in the form of a chart, summary, or calculation. The
originals, or duplicates, shall be made available for
examination or copying, or both, by other parties at a
reasonable time and place. The court may order that
the contents of such writings, recordings, or
photographs be produced in court.

www.carlsononevidence.com

• 24-10-1006

24-10-1006

Carlson on Evidence
• “Federal Rule of Evidence 1006 allows parties to use a
summary, chart, or calculation to prove the content of
voluminous writings, recordings, or photographs that
cannot be conveniently examined in court…To comply
with this Rule, therefore, a chart summarizing evidence
must be an accurate compilation of the voluminous
records sought to be summarized. Moreover, the records
summarized must otherwise be admissible in
evidence…Thus, summary exhibits under Rule 1006
function as a surrogate for voluminous writings that are
otherwise admissible.” Krakauer v. Dish Network L.L.C.,
2016 U.S. Dist. LEXIS 160512 (M.D.N.C. Sept. 19, 2016)

www.carlsononevidence.com

24-10-1006
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Carlson on Evidence
• “Arguably, the requirement that the underlying records
supporting that summary were made available for
examination or copying, or both, by other parties at a
reasonable time and place has been met. As acknowledged by
D'Agnese, neither party conducted any discovery in this case.
D'Agnese cannot complain that documents were not available
to him if he never asked for them…However, Wells Fargo
offered no evidence — and has made no argument — that
the underlying records are too voluminous to be examined in
court conveniently, a clear requirement under the text of the
rule…This is a necessary precondition for admission of a
document as a summary.” D'Agnese v. Wells Fargo Bank, N.A.,
335 Ga. App. (2016)

www.carlsononevidence.com

24-10-1006

Carlson on Evidence
• “Rule 1006 of the Federal Rules of Evidence
permits a proponent to use a summary, chart, or
calculation to prove the content of voluminous
writings, recordings, or photographs that cannot
be conveniently examined in court… The
government introduced a chart containing the
information that Special Agent O'Donnell
gathered during his investigation of the 11
images that rezchub61 uploaded to the boy2kid
group…We find no reversible error…” U.S. v.
Needham, 852 F.3d 830 (8th Cir. 2017)

www.carlsononevidence.com

24-10-1006
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Carlson on Evidence
• “…the party desiring to introduce
voluminous material in summary form
must make ‘[t]he originals, or duplicates,
… available for examination or copying, or
both, by other parties at a reasonable time
and place’…this requirement must be
satisfied ‘prior to the admission of the
summary’…” Tafel v. Lion Antique Cars &
Invs., Inc., 297 Ga. 334 (2015)

www.carlsononevidence.com

24-10-1006

Carlson on Evidence
• “To qualify under Evidence Rule 1006, an
evidence summary must fairly represent
and be taken from underlying
documentary proof which is too
voluminous for convenient in-court
examination, and [it] must be accurate and
nonprejudicial…Rule 1006 summaries can
be brought into the deliberation room...”
United States v. Whitfield, 663 Fed. Appx.
400 (6th Cir. 2016)

www.carlsononevidence.com
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Today’s Presentation
Review
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Carlson on Evidence
WAR STORIES XVIII
GEORGIA EVIDENCE UPDATE

5/30/18

Carlson on Evidence
• Evidence Program Goals
1. Further Develop “Code Wide”
Approach
2. Underscore Fundamental
Principles of Interpretation
3. Analyze and Consider Specific
Applications

www.carlsononevidence.com

Review
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• Notwithstanding the provisions of sections 106 and 106A, the fair use of
a copyrighted work, including such use by reproduction in copies or
phonorecords or by any other means specified by that section, for
purposes such as criticism, comment, news reporting, teaching
(including multiple copies for classroom use), scholarship, or research, is
not an infringement of copyright. In determining whether the use made
of a work in any particular case is a fair use the factors to be considered
shall include—
(1) the purpose and character of the use, including whether such
use is of a commercial nature or is for nonprofit educational
purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to
the copyrighted work as a whole; and
(4) the effect of the use upon the potential market for or value of the
copyrighted work.
The fact that a work is unpublished shall not itself bar a finding of fair use if
such finding is made upon consideration of all the above factors.
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Notice of Copyright: Authors Ronald L. Carlson and Michael Scott Carlson
maintain all rights of copyright in this publication. All rights are expressly
reserved by the Authors. No part of this work may be reproduced or
transmitted in any form or means, electronic or mechanical, including but
not limited to photocopying and recording, or by any information storage or
retrieval system without the prior, express written approval of the Authors
unless such copying is expressly permitted by federal copyright law.
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Presenter Profile:

Michael Scott Carlson
Deputy Chief Assistant District Attorney, Cobb Judicial Circuit
Appeals and Gang Prosecution Units
Judge, Georgia Court Martial Review Panel
Co-author, Carlson on Evidence
Mike Carlson, who holds an “AV Preeminent” (highest possible) Martindale-Hubbell peer review
rating, received his A.B. degree from the University of Georgia and his J.D. degree from
Washington and Lee University in 1992, where he earned, among other distinctions, the Virginia
Trial Lawyers Association Award for his “excellence in demonstrating the talents and attributes
of the trial advocate.” After first engaging in private practice, where he focused on civil litigation
and media law, Carlson has worked as an assistant district attorney since 1997, currently as a
Deputy Chief Assistant District Attorney with the Cobb County District Attorney’s Office in
Metro Atlanta.
Carlson has successfully handled many high-profile cases and appeals, including death penalty
trials, cases of first impression under Georgia’s new Evidence Code, and constitutional
challenges to Georgia statutes. An author and frequent speaker on the rules of evidence, trial
practice, and criminal procedure to both Georgia’s bench and bar, Carlson has served on the
adjunct faculty of Atlanta’s John Marshall Law School, Emory University School of Law, and as
a mentor and lecturer at the Gary Christy Memorial Trial Skills Clinic at the University Of
Georgia School Of Law. He also was asked to develop instructional protocols for faculty at the
Georgia Prosecuting Attorney’s Council’s Basic Litigation Course.
Annually supplemented books co-authored by Carlson include: Carlson on Evidence,
Comparing Georgia and Federal Rules, Trial Handbook for Georgia Lawyers and Successful
Techniques for Civil Trials. Carlson’s co-authored articles have appeared in both academic and
practice journals. In 2018, after only four years in publication, Carlson on Evidence was cited
authoritatively in over 35 appellate decisions.
Among the professional awards and recognition Carlson has received include: Faculty Medallion
from the Institute of Continuing Judicial Education of Georgia for consistently outstanding
ratings as a presenter at judges conferences; Prosecuting Attorneys’ Council of Georgia’s J.
Roger Thompson (now Thompson-Jones) award for training beginning level prosecutors;
selection as a Master in the Joseph Henry Lumpkin Inn of American Court; named by James
Magazine as one of “the most influential lawyers in Georgia”; and special recognitions from the
District Attorneys’ Association of Georgia and the Georgia Gang Investigators Association. In
2015, Governor Nathan Deal appointed Carlson as a judge on the Georgia Court Martial Review
Panel.
Carlson frequently presents with his father, Ronald L. Carlson, Fuller E. Callaway Professor of
Law, Emeritus, University of Georgia School of Law.
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Thursday, June 7
2 – 5 p.m.
3 CLE hours, including 1 ethics, 1 professionalism* and 3 trial practice
MODERATORS
Hon. Robert W. Chasteen Jr., Judge, Superior Court, Cordele Judicial Circuit, Fitzgerald, Co-Chair,
State Bar of Georgia Bench and Bar Committee; David B. Bell, Law Office of David B. Bell,
Augusta, Co-Chair, State Bar of Georgia Bench and Bar Committee
GEORGIA EVIDENCE UPDATE
KEY SPEAKER
Michael Scott Carlson, Deputy Chief Assistant District Attorney, Cobb County District Attorney’s
Office; Carlson On Evidence, Co-Author, Marietta
PANELISTS
Hon. Lawton E. Stephens, Judge, Superior Court, Western Judicial Circuit, Athens; Hon. Arch W.
McGarity, Judge, Superior Court, Flint Judicial Circuit, McDonough; Hon. C. Michael Johnson,
Judge, Superior Court, Oconee Judicial Circuit, Eastman; Hon. Bonnie Oliver, Judge, Superior
Court, Northeastern Judicial Circuit, Gainesville; Senator Jennifer Auer Jordan, Shamp Jordan
Woodward, Atlanta; John Christopher Clark, Clark & Smith Law Firm LLC, Macon; Jeffrey Lewis,
Arnall Golden Gregory LLP, Atlanta
CO-SPONSOR
State Bar of Georgia Bench and Bar Committee
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THE CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM
(Founded 1989)

A Brief History of the Chief Justice’s Commission on Professionalism
Karlise Y. Grier, Executive Director
The mission of the Commission is to support and encourage lawyers to exercise the highest
levels of professional integrity in their relationships with their clients, other lawyers, the courts and
the public, and to fulfill their obligations to improve the law and legal system and to ensure access
to that system.
After a series of meetings of key figures in Georgia’s legal community in 1988, in February
of 1989, the Supreme Court of Georgia created the Chief Justice’s Commission on Professionalism,
the first entity of this kind in the world created by a high court to address legal professionalism. In
March of 1989, the Rules of the State Bar of Georgia were amended to lay out the purpose,
members, powers and duties of the Commission. The brainchild of Justice Thomas Marshall and
past Emory University President James Laney, they were joined by Justices Charles Weltner and
Harold Clarke and then State Bar President A. James Elliot in forming the Commission. The
impetus for this entity then and now is to address uncivil approaches to the practice of law, as many
believe legal practice is departing from its traditional stance as a high calling – like medicine and
the clergy – to a business.
The Commission carefully crafted a statement of professionalism, A Lawyers Creed and
Aspirational Statement on Professionalism, guidelines and standards addressing attorneys’
relationships with colleagues, clients, judges, law schools and the public, and retained its first
executive director, Hulett “Bucky” Askew. Professionalism continuing legal education was
mandated and programming requirements were developed by then assistant and second executive
director Sally Evans Lockwood. During the 1990s, after the Commission conducted a series of
convocations with the bench and bar to discern professionalism issues from practitioners’ views, the
State Bar instituted new initiatives, such as the Committee on Inclusion in the Profession (fka
Women and Minorities in the Profession Committee). Then the Commission sought the concerns
of the public in a series of town hall meetings held around Georgia. Two concerns raised in these
meetings were: lack of civility and the economic pressures of law practice. As a result, the State Bar
of Georgia established the Law Practice Management Program.
Over the years, the Commission has worked with the State Bar to establish other programs
that support professionalism ideals, including the Consumer Assistance Program and the Diversity
Program. In 1993, under President Paul Kilpatrick, the State Bar’s Committee on Professionalism
partnered with the Commission in establishing the first Law School Orientation on Professionalism
Program for incoming law students held at every Georgia law school. This program was replicated
at more than forty U.S. law schools. It engages volunteer practicing attorneys, judges and law
professors with law students in small group discussions of hypothetical contemporary
professionalism and ethics situations.
In 1997, the Justice Robert Benham Community Service Awards Program was initiated to
recognize members of the bench and bar who have combined a professional career with outstanding
service to their communities around Georgia. The honorees are recognized for voluntary
participation in community organizations, government-sponsored activities, youth programs,

War Stories XVIII
93 of 110

religious activities or humanitarian work outside of their professional practice or judicial duties.
This annual program is now usually held at the State Bar Headquarters in Atlanta and is cosponsored by the Commission and the State Bar. The program generally attracts several hundred
attendees who celebrate Georgia lawyers who are active in the community.
In 2006, veteran attorney and former law professor, Avarita L. Hanson became the third
executive director. In addition to providing multiple CLE programs for local bars, government and
law offices, she served as Chair of the ABA Consortium on Professionalism Initiatives, a group that
informs and vets ideas of persons interested in development of professionalism programs. She
authored the chapter on Reputation, in Paul Haskins, Ed., ESSENTIAL QUALITIES OF THE
PROFESSIONAL LAWYER, ABA Standing Committee on Professionalism, ABA Center for
Professional Responsibility (July 2013) and recently added to the newly-released accompanying
Instructor’s Manual (April 2017). Ms. Hanson retired in August 2017 after a distinguished career
serving the Commission.
Today, the Commission, which meets three times per year, is under the direction and
management of its fourth executive director, attorney Karlise Yvette Grier. The Commission
continues to support and advise persons locally, nationally and globally who are interested in
professionalism programming and maintains a resource library to support its mission. The Chief
Justice of the Supreme Court of Georgia serves as the Commission’s chair, and Chief Justice P.
Harris Hines currently serves in this capacity. The Commission has twenty-two members
representing practicing lawyers, the state appellate and trial courts, the federal district court, all
Georgia law schools and the public. (See Appendix A). In addition to the executive director, the
Commission staff includes Terie Latala (Assistant Director) and Nneka Harris Daniel
(Administrative Assistant). With its chair, members and staff, the Commission is well equipped to
fulfill its mission and to inspire and develop programs to address today’s needs of the legal
profession and those concerns on the horizon. (See Appendix B).
The Commission works through committees (Access to Justice, Finance and Personnel,
Educational Video Projects, Professionalism Curriculum, Benham Awards Selection) in carrying
out some of its duties. It also works with other state and national entities, such as the American Bar
Association’s Center for Professional Responsibility and its other groups. To keep Georgia Bar
members abreast of professionalism activities and issues, there is a regular column on the
Professionalism Page of every issue of the Georgia Bar Journal. Current Commission projects
include: globalization of the law, the delivery of legal services, addressing issues of lawyers aging
in the practice of law, intergenerational communications, innovations in professionalism law school
curriculum and supporting access to justice initiatives.
After 29 years, the measure of effectiveness of the Chief Justice’s Commission on
Professionalism may ultimately rest in the actions, character and demeanor of every Georgia lawyer.
There remains work to do. The Commission’s leadership and dedication to this cause, along with
Georgia’s capable, committed and innovative bench and bar, will continue to lead the charge,
movement and dialogue on legal professionalism.
Chief Justice’s Commission on Professionalism
104 Marietta Street, N.W.
Suite 104
Atlanta, Georgia 30303
(404) 225-5040
professionalism@cjcpga.org
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CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

PROFESSIONALISM AND GEORGIA’S LEGAL PROFESSION
THE MEANING OF PROFESSIONALISM
The three ancient learned professions were the law, medicine, and ministry. The word
profession comes from the Latin professus, meaning to have affirmed publicly. As one legal scholar
has explained, “The term evolved to describe occupations that required new entrants to take an oath
professing their dedication to the ideals and practices associated with a learned calling.”1 Many
attempts have been made to define a profession in general and lawyer professionalism in particular.
The most commonly cited is the definition developed by the late Dean Roscoe Pound of Harvard
Law School:
The term refers to a group . . . pursuing a learned art as a common calling in the spirit
of public service - no less a public service because it may incidentally be a means of
livelihood. Pursuit of the learned art in the spirit of a public service is the primary
purpose.2
Thinking about professionalism and discussing the values it encompasses can provide
guidance in the day-to-day practice of law. Professionalism is a wide umbrella of values
encompassing competence, character, civility, commitment to the rule of law, to justice and to the
public good. Professionalism calls us to be mindful of the lawyer’s roles as officer of the court,
advocate, counselor, negotiator, and problem solver. Professionalism asks us to commit to
improvement of the law, the legal system, and access to that system. These are the values that make
us a profession enlisted in the service not only of the client but of the public good as well. While
none of us achieves perfection in serving these values, it is the consistent aspiration toward them that
defines a professional. The Commission encourages thought not only about the lawyer-client
relationship central to the practice of law but also about how the legal profession can shape us as
people and a society.
BACKGROUND ON THE LEGAL PROFESSIONALISM MOVEMENT IN GEORGIA
In 1986, the American Bar Association ruefully reported that despite the fact that
lawyers’ observance of the rules of ethics governing their conduct is sharply on the rise, lawyers’
professionalism, by contrast, may well be in steep decline:

1

DEBORAH L. RHODE, PROFESSIONAL RESPONSIBILITY: ETHICS BY THE PERVASIVE METHOD 39 (1994)

2

ROSCOE POUND, THE LAWYER FROM ANTIQUITY TO MODERN TIMES 5 (1953)
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[Although] lawyers have tended to take the rules more seriously because of an
increased fear of disciplinary prosecutions and malpractice suits, . . . [they] have
also tended to look at nothing but the rules; if conduct meets the minimum
standard, lawyers tend to ignore exhortations to set their standards at a higher
level.3
The ABA’s observation reflects a crucial distinction: while a canon of ethics may cover what
is minimally required of lawyers, “professionalism” encompasses what is more broadly expected
of them – both by the public and by the best traditions of the legal profession itself.
In response to these challenges, the State Bar of Georgia and the Supreme Court of Georgia
embarked upon a long-range project – to raise the professional aspirations of lawyers in the state.
Upon taking office in June 1988, then State Bar President A. James Elliott gave Georgia’s
professionalism movement momentum when he placed the professionalism project at the top of his
agenda. In conjunction with Chief Justice Marshall, President Elliott gathered 120 prominent judges
and lawyers from around the state to attend the first Annual Georgia Convocation on
Professionalism.
For its part, the Georgia Supreme Court took three important steps to further the
professionalism movement in Georgia. First, at the first Convocation, the Supreme Court of Georgia
announced and administered to those present a new Georgia attorney’s oath emphasizing the virtue
of truthfulness, reviving language dating back to 1729. (See also Appendix C). Second, as a result
of the first Convocation, in 1989, the Supreme Court of Georgia took two additional significant steps
to confront the concerns and further the aspirations of the profession. First, it created the Chief
Justice’s Commission on Professionalism (the “Commission”) and gave it a primary charge of
ensuring that the practice of law in this state remains a high calling, enlisted in the service not only
of the client, but of the public good as well. This challenging mandate was supplemented by the
Court’s second step, that of amending the mandatory continuing legal education (CLE) rule to
require all active Georgia lawyers to complete one hour of Professionalism CLE each year [Rule 8104 (B)(3) of the Rules and Regulations for the Organization and Government of the State Bar of
Georgia and Regulation (4) thereunder].
GENERAL PURPOSE OF CLE PROFESSIONALISM CREDIT
Beginning in 1990, the Georgia Supreme Court required all active Georgia lawyers to
complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and
Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4)
thereunder]. The one hour of Professionalism CLE is distinct from and in addition to the required
ethics CLE. The general goal of the Professionalism CLE requirement is to create a forum in which
lawyers, judges and legal educators can explore the meaning and aspirations of professionalism in

3

AMERICAN BAR ASSOCIATION COMMISSION ON PROFESSIONALISM, “ . . . IN THE SPIRIT OF PUBLIC SERVICE:” A
BLUEPRINT FOR THE REKINDLING OF LAWYER PROFESSIONALISM, (1986) P.7.
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contemporary legal practice and reflect upon the fundamental premises of lawyer professionalism
– competence, character, civility, commitment to the rule of law, to justice, and to the public good.
Building a community among the lawyers of this state is a specific goal of this requirement.
DISTINCTION BETWEEN ETHICS AND PROFESSIONALISM
The Supreme Court has distinguished between ethics and professionalism, to the extent of
creating separate one-hour CLE requirements for each. The best explanation of the distinction
between ethics and professionalism that is offered by former Chief Justice Harold Clarke of the
Georgia Supreme Court:
“. . . the idea [is] that ethics is a minimum standard which is required of all
lawyers, while professionalism is a higher standard expected of all lawyers.”
Laws and the Rules of Professional Conduct establish minimal standards of consensus
impropriety; they do not define the criteria for ethical behavior. In the traditional sense, persons are
not “ethical” simply because they act lawfully or even within the bounds of an official code of
ethics. People can be dishonest, unprincipled, untrustworthy, unfair, and uncaring without breaking
the law or the code. Truly ethical people measure their conduct not by rules but by basic moral
principles such as honesty, integrity and fairness.
The term “Ethics” is commonly understood in the CLE context to mean “the law of
lawyering” and the rules by which lawyers must abide in order to remain in good standing before
the bar. Legal Ethics CLE also includes malpractice avoidance. “Professionalism” harkens back
to the traditional meaning of ethics discussed above. The Commission believes that lawyers should
remember in counseling clients and determining their own behavior that the letter of the law is only
a minimal threshold describing what is legally possible, while professionalism is meant to address
the aspirations of the profession and how we as lawyers should behave. Ethics discussions tend to
focus on misconduct -- the negative dimensions of lawyering. Professionalism discussions have
an affirmative dimension -- a focus on conduct that preserves and strengthens the dignity,
honor, and integrity of the legal system.
As former Chief Justice Benham of the Georgia Supreme Court says, “We should expect
more of lawyers than mere compliance with legal and ethical requirements.”
ISSUES AND TOPICS
In March of 1990, the Chief Justice’s Commission adopted A Lawyer’s Creed (See Appendix
D) and an Aspirational Statement on Professionalism (See Appendix E). These two documents
should serve as the beginning points for professionalism discussions, not because they are to be
imposed upon Georgia lawyers or bar associations, but because they serve as words of
encouragement, assistance and guidance. These comprehensive statements should be utilized to
frame discussions and remind lawyers about the basic tenets of our profession.
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Specific topics which can be the subjects of Professionalism CLE include:















Access to Justice
Administration of Justice
Advocacy - effective persuasive advocacy techniques for trial, appellate, and other
representation contexts
Alternative Dispute Resolution - negotiation, settlement, mediation, arbitration, early neutral
evaluation, other dispute resolution processes alternative to litigation
Billable Hours
Civility
Client Communication Skills
Client Concerns and Expectations
Client Relations Skills
Commercial Pressures
Communication Skills (oral and written)
Discovery - effective techniques to overcome misuse and abuse
Diversity and Inclusion Issues - age, ethnic, gender, racial, sexual orientation, socioeconomic
status
Law Practice Management - issues relating to development and management of a law
practice including client relations and technology to promote the efficient, economical and
competent delivery of legal services.
Practice Management CLE includes, but is not limited to, those
activities which (1) teach lawyers how to organize and manage their
law practices so as to promote the efficient, economical and
competent delivery of legal services; and (2) teach lawyers how to
create and maintain good client relations consistent with existing
ethical and professional guidelines so as to eliminate malpractice
claims and bar grievances while improving service to the client and
the public image of the profession.










Mentoring
Proficiency and clarity in oral, written, and electronic communications - with the court,
lawyers, clients, government agencies, and the public
Public Interest
Quality of Life Issues - balancing priorities, career/personal transition, maintaining
emotional and mental health, stress management, substance abuse, suicide prevention,
wellness
Responsibility for improving the administration of justice
Responsibility to ensure access to the legal system
Responsibility for performing community, public and pro bono service
Restoring and sustaining public confidence in the legal system, including courts, lawyers,
the systems of justice
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Roles of Lawyers
The Lawyer as Advocate
The Lawyer as Architect of Future Conduct
The Lawyer as Consensus Builder
The Lawyer as Counselor
The Lawyer as Hearing Officer
The Lawyer as In-House Counsel
The Lawyer as Judge (or prospective judge)
The Lawyer as Negotiator
The Lawyer as Officer of the Court
The Lawyer as Problem Solver
The Lawyer as Prosecutor
The Lawyer as Public Servant
Satisfaction in the Legal Profession
Sexual Harassment
Small Firms/Solo Practitioners





Karl N. Llewellyn, jurisprudential scholar who taught at Yale, Columbia, and the University
of Chicago Law Schools, often cautioned his students:
The lawyer is a man of many conflicts. More than anyone else in our society, he
must contend with competing claims on his time and loyalty. You must represent
your client to the best of your ability, and yet never lose sight of the fact that you are
an officer of the court with a special responsibility for the integrity of the legal
system. You will often find, brethren and sistern, that those professional duties do
not sit easily with one another. You will discover, too, that they get in the way of
your other obligations – to your conscience, your God, your family, your partners,
your country, and all the other perfectly good claims on your energies and hearts.
You will be pulled and tugged in a dozen directions at once. You must learn to
handle those conflicts.4
The real issue facing lawyers as professionals is developing the capacity for critical and
reflective judgment and the ability to “handle those conflicts,” described by Karl Llewellyn. A
major goal of Professionalism CLE is to encourage introspection and dialogue about these issues.

4

MARY ANN GLENDON, A NATION UNDER LAWYERS 17 (1994)
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PROFESSIONALISM
P. Harris Hines, Chief Justice
Supreme Court of Georgia

Terie Latala
Assistant Director
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Executive Director

Nneka Harris-Daniel
Administrative Assistant

APPENDICES
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E – ASPIRATIONAL STATEMENT ON
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Suite 620 • 104 Marietta Street, NW • Atlanta, Georgia 30303
Phone: (404) 225-5040 • Fax: (404) 225-5041 • E-mail: professionalism@cjcpga.org
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APPENDIX A

CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

2017 - 2018
Members
The Honorable P. Harris Hines (Chair), Atlanta
Professor Nathan S. Chapman, Athens
Professor Clark D. Cunningham, Atlanta
The Honorable J. Antonio DelCampo, Atlanta
Mr. Gerald M. Edenfield, Statesboro
The Honorable Susan E. Edlein, Atlanta
Ms. Elizabeth L. Fite, Decatur
Ms. Rebecca Grist, Macon
Associate Dean Sheryl Harrison-Mercer, Atlanta
The Honorable Horace J. Johnson, Covington
The Honorable Steve C. Jones, Atlanta
Ms. Nicole C. Leet, Atlanta
Professor Patrick E. Longan, Macon
Ms. Maria Mackay, Watkinsville
The Honorable Carla W. McMillian, Atlanta
Mr. Brian D. “Buck” Rogers, Atlanta
Ms. Claudia S. Saari, Decatur
Ms. Adwoa Ghartey-Tagoe Seymour, Atlanta
Assistant Dean Rita A. Sheffey, Atlanta
Ms. Nicki Noel Vaughan, Gainesville
Mr. R. Kyle Williams, Decatur
Dr. Monica L. Willis-Parker, Stone Mountain

Advisors
The Honorable Robert Benham, Atlanta
The Honorable Brenda S. Hill Cole, Atlanta
Ms. Jennifer M. Davis, Atlanta
The Honorable Britt C. Grant, Atlanta
The Honorable Harold D. Melton, Atlanta
Professor Roy M. Sobelson, Atlanta

LIAISONS
Mr. Robert Arrington, Atlanta
Mr. Jeffrey R. Davis, Atlanta
Ms. Paula J. Frederick, Atlanta
Professor Nicole G. Iannarone, Atlanta
Ms. Tangela S. King, Atlanta
Ms. Michelle E. West, Atlanta
Ms. DeeDee Worley, Atlanta

Staff
Ms. Karlise Y. Grier, Atlanta
Ms. Terie Latala, Atlanta
Ms. Nneka Harris-Daniel, Atlanta

Italics denotes public member/non-lawyer
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APPENDIX B

MISSION STATEMENT
The mission of the Chief Justice’s Commission on
Professionalism is to support and encourage lawyers to exercise
the highest levels of professional integrity in their relationships
with their clients, other lawyers, the courts, and the public and
to fulfill their obligations to improve the law and the legal
system and to ensure access to that system.
CALLING TO TASKS
The Commission seeks to foster among lawyers an active
awareness of its mission by calling lawyers to the following
tasks, in the words of former Chief Justice Harold Clarke:
1.

To recognize that the reason for the existence of lawyers
is to act as problem solvers performing their service on
behalf of the client while adhering at all times to the
public interest;

2.

To utilize their special training and natural talents in
positions of leadership for societal betterment;

3.

To adhere to the proposition that a social conscience and
devotion to the public interest stand as essential elements
of lawyer professionalism.
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APPENDIX C

HISTORICAL INFORMATION ABOUT THE COMMISSION’S ROLES IN THE
DEVELOPMENT OF THE CURRENT GEORGIA ATTORNEY OATH
In 1986, Emory University President James T. Laney delivered a lecture on “Moral
Authority in the Professions.” While expressing concern about the decline in moral authority of all
the professions, he focused on the legal profession because of the respect and confidence in which
it has traditionally been held and because it has been viewed as serving the public in unique and
important ways. Dr. Laney expressed the fear that the loss of moral authority has as serious a
consequence for society at large as it does for the legal profession.
For its part, the Georgia Supreme Court took an important step to further the professionalism
moment in Georgia. At the first convocation on professionalism, the Court announced and
administered to those present a new Georgia attorney’s oath emphasizing the virtue of truthfulness,
reviving language dating back to 1729. Reflecting the idea that the word “profession” derives from
a root meaning “to avow publicly,” this new oath of admission to the State Bar of Georgia indicates
that whatever other expectations might be made of lawyers, truth-telling is expected, always and
everywhere, of every true professional. Since the convocation, the new oath has been administered
to thousands of lawyers in circuits all over the state.
Attorney’s Oath
I,_____________, swear that I will truly and honestly, justly, and uprightly demean myself,
according to the laws, as an attorney, counselor, and solicitor, and that I will support and defend
the Constitution of the United States and the Constitution of the State of Georgia. So help me God.

In 2002, at the request of then-State Bar President George E. Mundy, the Committee on
Professionalism was asked to revise the Oath of Admission to make the wording more relevant to
the current practice of law, while retaining the original language calling for lawyers to “truly and
honestly, justly and uprightly” conduct themselves. The revision was approved by the Georgia
Supreme Court in 2002.
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APPENDIX C

OATH OF ADMISSION
TO THE STATE BAR OF GEORGIA

“I,___________________, swear that I will truly and honestly,
justly and uprightly conduct myself as a member of this learned
profession and in accordance with the Georgia Rules of
Professional Conduct, as an attorney and counselor and that I will
support and defend the Constitution of the United States and the
Constitution of the State of Georgia. So help me God.”

As revised by the Supreme Court of Georgia, April 20, 2002
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APPENDIX D

A LAWYER’S CREED
To my clients, I offer faithfulness, competence, diligence, and good
judgement. I will strive to represent you as I would want to be represented and to be
worthy of your trust.
To the opposing parties and their counsel, I offer fairness, integrity, and
civility. I will seek reconciliation and, if we fail, I will strive to make our dispute a
dignified one.
To the courts, and other tribunals, and to those who assist them, I offer
respect, candor, and courtesy. I will strive to do honor to the search for justice.
To my colleagues in the practice of law, I offer concern for your welfare. I
will strive to make our association a professional friendship.
To the profession, I offer assistance. I will strive to keep our business a
profession and our profession a calling in the spirit of public service.
To the public and our systems of justice, I offer service. I will strive to
improve the law and our legal system, to make the law and our legal system available
to all, and to seek the common good through the representation of my clients.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E
ASPIRATIONAL STATEMENT ON PROFESSIONALISM
The Court believes there are unfortunate trends of commercialization and loss of
professional community in the current practice of law. These trends are manifested in an undue
emphasis on the financial rewards of practice, a lack of courtesy and civility among members of
our profession, a lack of respect for the judiciary and for our systems of justice, and a lack of
regard for others and for the common good. As a community of professionals, we should strive
to make the internal rewards of service, craft, and character, and not the external reward of
financial gain, the primary rewards of the practice of law. In our practices we should remember
that the primary justification for who we are and what we do is the common good we can achieve
through the faithful representation of people who desire to resolve their disputes in a peaceful
manner and to prevent future disputes. We should remember, and we should help our clients
remember, that the way in which our clients resolve their disputes defines part of the character of
our society and we should act accordingly.
As professionals, we need aspirational ideals to help bind us together in a professional
community. Accordingly, the Court issues the following Aspirational Statement setting forth
general and specific aspirational ideals of our profession. This statement is a beginning list of the
ideals of our profession. It is primarily illustrative. Our purpose is not to regulate, and certainly
not to provide a basis for discipline, but rather to assist the Bar’s efforts to maintain a
professionalism that can stand against the negative trends of commercialization and loss of
community. It is the Court’s hope that Georgia’s lawyers, judges, and legal educators will use the
following aspirational ideals to reexamine the justifications of the practice of law in our society and
to consider the implications of those justifications for their conduct. The Court feels that
enhancement of professionalism can be best brought about by the cooperative efforts of the
organized bar, the courts, and the law schools with each group working independently, but also
jointly in that effort.
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GENERAL ASPIRATIONAL IDEALS
As a lawyer, I will aspire:
(a)

To put fidelity to clients and, through clients, to the common good, before selfish
interests.

(b)

To model for others, and particularly for my clients, the respect due to those we call
upon to resolve our disputes and the regard due to all participants in our dispute
resolution processes.

(c)

To avoid all forms of wrongful discrimination in all of my activities including
discrimination on the basis of race, religion, sex, age, handicap, veteran status, or
national origin. The social goals of equality and fairness will be personal goals for
me.

(d)

To preserve and improve the law, the legal system, and other dispute resolution
processes as instruments for the common good.

(e)

To make the law, the legal system, and other dispute resolution processes available
to all.

(f)

To practice with a personal commitment to the rules governing our profession and
to encourage others to do the same.

(g)

To preserve the dignity and the integrity of our profession by my conduct. The
dignity and the integrity of our profession is an inheritance that must be maintained
by each successive generation of lawyers.

(h)

To achieve the excellence of our craft, especially those that permit me to be the
moral voice of clients to the public in advocacy while being the moral voice of the
public to clients in counseling. Good lawyering should be a moral achievement for
both the lawyer and the client.

(i)

To practice law not as a business, but as a calling in the spirit of public service.
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SPECIFIC ASPIRATIONAL IDEALS
As to clients, I will aspire:
(a)

To expeditious and economical achievement of all client objectives.

(b)

To fully informed client decision-making.
As a professional, I should:
(1)
Counsel clients about all forms of dispute resolution;
(2)
Counsel clients about the value of cooperation as a means towards the
productive resolution of disputes;
(3)
Maintain the sympathetic detachment that permits objective and
independent advice to clients;
(4)
Communicate promptly and clearly with clients; and,
(5)
Reach clear agreements with clients concerning the nature of the
representation.

(c)

To fair and equitable fee agreements.
As a professional, I should:
(1)
Discuss alternative methods of charging fees with all clients;
(2)
Offer fee arrangements that reflect the true value of the services rendered;
(3)
Reach agreements with clients as early in the relationship as possible;
(4)
Determine the amount of fees by consideration of many factors and not just
time spent by the attorney;
(5)
Provide written agreements as to all fee arrangements; and,
(6)
Resolve all fee disputes through the arbitration methods provided by the
State Bar of Georgia.

(d)

To comply with the obligations of confidentiality and the avoidance of conflicting
loyalties in a manner designed to achieve the fidelity to clients that is the purpose
of these obligations.

As to opposing parties and their counsel, I will aspire:
(a)

To cooperate with opposing counsel in a manner consistent with the competent
representation of all parties.
As a professional, I should:
(1)
Notify opposing counsel in a timely fashion of any cancelled appearance;
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(2)
(3)
(b)

Grant reasonable requests for extensions or scheduling changes; and,
Consult with opposing counsel in the scheduling of appearances, meetings,
and depositions.

To treat opposing counsel in a manner consistent with his or her professional
obligations and consistent with the dignity of the search for justice.
As a professional, I should:
(1)
Not serve motions or pleadings in such a manner or at such a time as to
preclude opportunity for a competent response;
(2)
Be courteous and civil in all communications;
(3)
Respond promptly to all requests by opposing counsel;
(4)
Avoid rudeness and other acts of disrespect in all meetings including
depositions and negotiations;
(5)
Prepare documents that accurately reflect the agreement of all parties; and,
(6)
Clearly identify all changes made in documents submitted by opposing
counsel for review.

As to the courts, other tribunals, and to those who assist them, I will aspire:
(a)

To represent my clients in a manner consistent with the proper functioning of a fair,
efficient, and humane system of justice.
As a professional, I should:
(1)
Avoid non-essential litigation and non-essential pleading in litigation;
(2)
Explore the possibilities of settlement of all litigated matters;
(3)
Seek non-coerced agreement between the parties on procedural and
discovery matters;
(4)
Avoid all delays not dictated by a competent presentation of a client’s
claims;
(5)
Prevent misuses of court time by verifying the availability of key
participants for scheduled appearances before the court and by being
punctual; and,
(6)
Advise clients about the obligations of civility, courtesy, fairness,
cooperation, and other proper behavior expected of those who use our
systems of justice.

(b)

To model for others the respect due to our courts.
As a professional I should:
(1)
Act with complete honesty;
(2)
Know court rules and procedures;
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(3)
(4)
(5)
(6)
(7)
(8)

Give appropriate deference to court rulings;
Avoid undue familiarity with members of the judiciary;
Avoid unfounded, unsubstantiated, or unjustified public criticism of
members of the judiciary;
Show respect by attire and demeanor;
Assist the judiciary in determining the applicable law; and,
Seek to understand the judiciary’s obligations of informed and impartial
decision-making.

As to my colleagues in the practice of law, I will aspire:
(a)

To recognize and to develop our interdependence;

(b)

To respect the needs of others, especially the need to develop as a whole person;
and,

(c)

To assist my colleagues become better people in the practice of law and to accept
their assistance offered to me.

As to our profession, I will aspire:
(a)

To improve the practice of law.
As a professional, I should:
(1)
Assist in continuing legal education efforts;
(2)
Assist in organized bar activities; and,
(3)
Assist law schools in the education of our future lawyers.

(b)

To protect the public from incompetent or other wrongful lawyering.
As a professional, I should:
(1)
Assist in bar admissions activities;
(2)
Report violations of ethical regulations by fellow lawyers; and,
(3)
Assist in the enforcement of the legal and ethical standards imposed upon
all lawyers.

As to the public and our systems of justice, I will aspire:
(a)

To counsel clients about the moral and social consequences of their conduct.

(b)

To consider the effect of my conduct on the image of our systems of justice
including the social effect of advertising methods.
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As a professional, I should ensure that any advertisement of my services:
(1) is consistent with the dignity of the justice system and a learned profession;
(2) provides a beneficial service to the public by providing accurate information
about the availability of legal services;
(3) educates the public about the law and legal system;
(4) provides completely honest and straightforward information about my
qualifications, fees, and costs; and,
(5) does not imply that clients’ legal needs can be met only through aggressive
tactics.
(c)

To provide the pro bono representation that is necessary to make our system of
justice available to all.

(d)

To support organizations that provide pro bono representation to indigent clients.

(e)

To improve our laws and legal system by, for example:
(1)
(2)
(3)
(4)

Serving as a public official;
Assisting in the education of the public concerning our laws and legal
system;
Commenting publicly upon our laws; and,
Using other appropriate methods of effecting positive change in our laws
and legal system.
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours
of continuing legal education activity in the area of trial practice. These trial practice hours are
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of
“approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess
trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at
the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

Follow ICLE on social media:
http://www.facebook.com/iclega
bit.ly/ICLELinkedIn
#iclega

INSTITUTE OF CONTINUING LEGAL EDUCATION

www.gabar.org/ICLE

