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Who are we?

SOLACE is a program of the State

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar.  We are grateful to the Chairperson(s) for organizing this 
program.  Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and eff orts of the Chairperson(s) and speakers, this seminar would not have been possible.  
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success 
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned.  All of us at ICLE hope your attendance will 
be benefi cial as well as enjoyable   We think that these program materials will provide a great 
initial resource and reference for you.  

If you discover any substantial errors within this volume, please do not hesitate to inform us.  
Should you have a diff erent legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.  

Your comments and suggestions are always welcome.

Sincerely, 
Your ICLE Staff 

Jeff rey R. Davis
Executive Director, State Bar of Georgia

Michelle E. West
Director, ICLE

Rebecca A. Hall
Associate Director, ICLE
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LONG TERM 
CARE
Beth Boone, Esq.

Hall, Booth, Smith, P.C.



Part I. Key Terminology in LTC Litigation

◦ An important part of  building lasting relationships with clients in the LTC industry is knowing 
how to “talk the talk.” 

◦ There are intricate industry nuances differentiating:
◦ Types of  Facilities 
◦ Types of  Staff  Positions 
◦ Types of  Payers



Types of  Facilities

Facilities are distinguished by the intensity 
of  care provided, which involves varying 
regulations and licensure requirements. 
Some are regulated at both the State and Federal 
level. 
State: Department of  Community Health 
(“DCH”), Healthcare Facility Regulation 
Division (“HFR”)
Federal: Centers For Medicaid and Medicare 
Services (“CMS”)

The most common types of  facilities in 
Georgia are:

Personal Care Homes
Assisted Living Communities 
Intermediate Care Homes
Home Health Agencies
Nursing Homes
Hospice



Types of  Staff  
Positions

Administrator

Director of  Nursing (“DON”)

Assistant Director of  Nursing (“ADON”)

Registered Nurse (“RN”) 

Certified Nursing Assistant (“CNA”) 



Types of  Payers 

MEDICAID MEDICARE MEDICARE 
ADVANTAGE 

PRIVATE 
INSURANCE



Part II. Nature of  LTC Claims

◦ Lawsuits naming nursing homes and other LTC facilities are a fairly recent development in 
healthcare litigation, however, have dramatically increased over the last 30 years. 

◦ Who is making the claims? 

◦ What are the claims? 



Who is Making the Claims?

The most common people 
seeking legal actions against 

LTC facilities are the children 
of  the residents. 

After the children of  the 
residents, the next most 
common people seeking 

actions against LTC facilities 
are the spouses of  the 

residents followed by  the 
actual residents themselves. 



What are the 
Claims?

Wrongful Death: Negligent Supervision is perhaps the most 
common claim made against an LTC facility. 

Pressure Ulcers and Bed Sores

Dehydration and Weight Loss

Emotional Distress 

Abuse and Inadequate Staffing

Residents paying for services they didn’t receive 

False and Misleading Marketing



Part III. 
Regulations

◦ LTC Facilities are subject to a broad spectrum 
of  Federal and State level regulations that 
govern everything from the quality of  care owed 
by facilities to building and zoning requirements. 



Examples of  
Federal 

Regulations

Nursing Home Reform Act of  1987 
("NHRA")

• Acts as a "Bill of  Rights" for residents of  Nursing 
Homes. 

• Protects resident's privacy, communication, freedom 
from physical restraints, self-determination, etc. 

Centers for Medicare and Medicaid Services 
("CMS"), Department of  Health and Human 
Services ("HHS") Regulations:
• 42 C.F.R. § 481.1-98

• Ensure that the resident receives adequate 
supervision and assistive devices to prevent 
accidents. (42 C.F.R. §483.25).

• Maintain accurate, complete, and easily accessible 
clinical records on each resident. (42 C.F.R. 
§483.75).

• Have sufficient nursing staff. (42 C.F.R. §483.30)



Examples of  
State 

Regulations

Department of  Community Health 
("DCH"), particularly the Healthcare 
Facility Regulation Division ("HFR"). 

Ga. Comp. R. & Regs. 
111-8-50-.01-(.16)

Long-Term Care 
Facilities: Resident's 
Bill of  Rights  

Ga. Comp. R. & Regs. 
111-8-47.01-(.24)

Intermediate Care 
Homes

Ga. Comp. R. & Regs. 
111-8-37-.01-(.27)

Rules and Regulations 
for Hospices



Part IV. Key Initial Questions

• Can you competently represent both the LTC facility and the 
former/current employee?Who is your client?

• Does your client have the ability to make a claim? Was an executor appointed by 
Probate Court?

• LTC or Aging Services?What type of  facility is in 
question? 

• Medicare or Medicaid? What type of  payment is being 
used by the resident?

• Is the RN still employed at the facility in question? Who are the staff  involved in 
the care and where are they? 



Part V. 
Current 

Trends in LTC 
Litigation 

• Recently, litigators on both the plaintiff  and 
defense sides have been pushing for 
alternative dispute resolution for LTC claims 
for a variety of  reasons including, but not 
limited to: 
• Efficiency
• Confidentiality
• No Jurys

Arbitration v. Mediation 

• Reptile Theory  
• Mandatory Facility Assessment 
• Paradigm Shifting

Innovative Plaintiff  Tactics 



QUESTIONS? 
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Long-Term Care ICLE 

 
Presented by Beth Boone, Esq.  

Hall, Booth, Smith, PC 
Additional credits to Justin Robinson and William Podres, Summer Associates 2019 

 
This presentation provides a comprehensive overview of current customs and trends in the Long-
Term Care litigation industry.  
 

Part I. "Talking the Talk": An Introduction to Key Terminology in LTC 
 

• An important part of building lasting relationships and communicating efficiently with clients 
in the LTC industry is knowing the correct vocabulary.  

 
• There are intricate nuances differentiating the Types of Facilities, Types of Staff Positions 

and Types of Payers:  
 

• Types of Facilities: 
 
• Facilities are distinguished by several characteristics including, but not limited to, the 

intensity of care provided, the level of personnel they employ, and the types of payment 
they are able to accept, which all involve varying regulations and licensure 
requirements.  

 
• Some facilities are regulated at both the State and Federal levels. 

 
• State: Department of Community Health ("DCH"), particularly the Healthcare Facility 

Regulation Division ("HFR").  
 

• Federal: Centers for Medicare and Medicaid Services ("CMS").  
 
o Personal Care Homes are residential care settings for persons who can no 

longer live independently and who require some supervision but do not require 
medical or clinical support. The personnel of Personal Care Homes are 
generally not authorized to provide healthcare services such as the 
administration of medication. They are regulated by DCH/HFR and are 
required to obtain a Certificate of Need ("CON") with more than 25 residents.  

 
o Assisted Living Communities are very similar to Personal Care Homes, 

however have limited abilities to administer certain medications.  In addition to 
obtaining a CON, Assisted Living Communities are required to obtain a 
separate ALC license and are more closely regulated by DCH/HFR.   

 
o Intermediate Care Homes are long-term care facilities that provide services 

that can only be offered in an institution, however do not reach the intensity of 
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care of hospice or a nursing home.  Intermediate Care Homes have distinct 
licensing requirements from Personal Care Homes and Assisted Living 
Communities, however are also regulated by DCH/HFR and require a CON.   
 

o Home Health Agencies provide limited medical services to patients in their 
homes rather than in a facility. Home Health Agencies also have distinct 
licensing requirements as defined by DCH/HFR and require a CON. 
Additionally, some Home Health Agencies' services are covered under 
Medicare (though it is rare) and thus must follow Federal regulations as defined 
by CMS. While some Home Health Agencies are also covered under Medicaid, 
the terms of the contract between the individual Home Health Agency and DCH 
govern the required regulations to be Medicaid compliant—Medicaid is a state 
and federally funded program, however it is actually administered by DCH.   

 
o Nursing Homes provide around-the-clock care as well as medical treatment for 

patients who cannot take care of themselves and must be cared for in a medical 
facility. Nursing Homes employ a highly skilled personnel and thus are subject 
to some of the strictest regulations by both State and Federal agencies.  Nursing 
Homes must acquire a CON at inception and any time a facility expands their 
number of beds.  Nursing Homes are covered under Medicaid—and sometimes 
under Medicare—and thus can be regulated by DCH/HFR and CMS.  
Additionally, Nursing Homes are required to be surveyed and receive 
certification from the U.S. Department of Health and Human Services ("HHS") 
in order to receive payments made by Medicare or Medicaid.  

 
o Hospice is care provided for patients with terminal illnesses and/or advanced 

and progressive diseases that are facing their final years of life. Hospice is 
provided at Nursing Homes, Hospitals, or even in patients own homes.  Like 
Nursing Homes, Hospice is heavily regulated by both Federal and State 
agencies. Although the requirements for receiving coverage under both 
Medicare and Medicaid are more stringent for Hospice patients, they can both 
be provided under certain circumstances and thus subjects those Hospice 
providers to DCH/HFR and CMS regulations. Distinctively, Hospice providers 
have no CON requirement.   

 
• Types of Staff Positions  

 
• Another significant aspect of successfully handling LTC litigation is knowing the 

identity of the players.  
 

• LTC facilities have an complex hierarchy that can be important to know in areas 
including, but not limited to, the discovery process, licensing, questions of liability, 
insurance coverage, and client retention. 

 
• Although LTC facilities are staffed by a plethora of support personnel, the most 

commonly involved players in LTC litigation are Administrators, Directors of 
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Nursing, Assistant Directors of Nursing, Registered Nurses, and Certified Nursing 
Assistants: 

 
o Administrators generally oversee the daily operations of a LTC facility. They 

are usually at the top of the LTC hierarchy and are responsible for financial 
management, staffing, supervising the care of the residents, and the ensuring 
the compliance with all applicable laws and regulations.  

 
o Directors of Nursing ("DON") report to the Administrators and are the top of 

the Department of Nursing in LTC facilities.  DONs are responsible for the 
supervising and reviewing of the nursing staff, maintaining the standards of 
care, interacting with doctors, patients and family members, and perhaps most 
importantly for purposes of litigation, managing the resident's medical records. 
DONs are licensed and usually begin their careers as Registered Nurses.   

 
o Assistant Directors of Nursing ("ADON") report to the DON and are 

commonly the second-highest ranked nurse in a LTC facility.  ADONs share a 
similar role as the DON, however play a more hands-on role supervising the 
nursing staff. ADONs can still act as actual nurses however in a less frequent 
capacity.  Like DONs, ADONs are licensed and usually begin their careers as 
Registered Nurses. 

 
o Registered Nurses ("RN") report to the DON and ADON. RNs play one of 

the most hands-on role with the residents or patients of a LTC facility.  They 
are responsible for the general care and comfort of the residents, recording the 
medical histories (symptoms, treatments, etc.) of the residents, administration 
of treatments and medications, and much more.  RNs receive a degree, are 
licensed and are subject to the appropriate professional standard of care.   

 
o Certified Nursing Assistants ("CNA") report to RNs and are responsible for 

the basic care of the residents of LTC facilities.  Some facilities allow CNAs to 
administer medication given that they have successfully completed the Georgia 
Medication Aide Training Program.  Primarily, CNAs are responsible for 
bathing, feeding, and dressing the residents, setting up medical equipment, and 
tracking records for RNs using medical software.  CNAs do not have to have a 
degree, however must obtain a certification.  

  
• Types of Payers  

 
• Another terminology-related consideration when handling LTC litigation is the way 

that the resident is paying for the care.  
 

• The different types of payment present different types of legal questions and claims.  
 

• The four main types of payers in Georgia are  Medicaid, Medicare, Medicare 
Advantage, and Private Insurance: 
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o Medicaid is the most common method of payment for LTC in Georgia as it 

pays for 60-70% of the statewide facility population.  Medicaid covers general 
nursing home LTC and room and board at the facilities for patients that meet 
its eligibility requirements (based on factors of age, disability, and income).  
Lawsuits arise out of multiple forms of Medicaid Fraud including but not 
limited to: billing for services not provided, billing for services not needed, and 
criminal abuse and neglect of a resident in a nursing home that receives 
Medicaid.  

 
o Medicare generally covers rehabilitation, therapy, and "skilled nursing", 

however rarely covers LTC. Medicare benefits are completely exhausted 
following a resident's 100th day of care at an LTC facility. Issues frequently 
arise under Medicare that involve the necessity of a resident's care, whether the 
care constitutes "skilled nursing", and notices of non-coverage.  

 
o Medicare Advantage is an effort by the Federal Government to lower 

Medicare spending by contracting with private insurance companies to provide 
a Medicare replacement.  Medicare Advantage covers services such as 
prescription drug coverage, hearing, dental and/or health and wellness 
programs in addition to the same services as "Original" Medicare.  

 
o Private Insurance is actually on of the least common forms of payment used 

by residents of LTC facilities. Some of the most frequent issues that arise out 
of Private Insurance used in LTC facilities stem from the application of the 
Employee Retirement Income Security Act ("ERISA") which requires 
minimum standards for welfare plans in the private sector.  ERISA issues are 
highly complex and probably best reserved for their own ICLE seminar! 
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Part II. Nature of LTC Claims 

 
• Lawsuits naming nursing homes and other LTC facilities are a fairly recent development in 

healthcare litigation, however have dramatically increased over the last 30 years.  
 

• Who is making the claims?  
 
• The most common people seeking legal actions against LTC facilities are the children 

of the residents.  
 
• After the children of the residents, the next most common people seeking actions 

against LTC facilities are the spouses of the residents followed by  the actual residents 
themselves.  

 
• Often, plaintiffs act as an administrator of a deceased resident's estate.  

 
• What are the claims?  
 

• Wrongful Death: Negligent Supervision is perhaps the most common claim made 
against an LTC facility. (Donson Nursing Facilities v. Dixon) 
 

• Pressure Ulcers and Bed Sores (Barnum v. Coastal Health Services) (Brown v. Dekalb 
Medical Center) 
 

• Dehydration and Weight Loss (Barnum v. Coastal Health Services) (Thurman v. Pruitt 
Corp) 
 

• Emotional Distress (Fisher v. Toombs County Nursing Home) 
 

• Abuse and Inadequate Staffing (EnduraCare Therapy Management, Inc. v. Drake) 
 

• Residents paying for services they didn’t receive  
 

• False and Misleading Marketing (McClain v. Mariner Health Care, Inc.) 
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Part III. Regulations 

 
• LTC Facilities are subject to a broad spectrum of Federal and State level regulations that 

govern everything from the quality of care owed by facilities to building and zoning 
requirements.  

 
• Examples of Federal Regulations: 

 
o Nursing Home Reform Act of 1987 ("NHRA") 

• Acts as a "Bill of Rights" for residents of Nursing Homes.  
• Protects resident's privacy, communication, freedom from physical 

restraints, self-determination, etc.  
 

o Centers for Medicare and Medicaid Services ("CMS"), Department of Health 
and Human Services ("HHS") Regulations: 

• 42 C.F.R. § 483 
 Ensure that the resident receives adequate supervision and 

assistive devices to prevent accidents. (42 C.F.R. §483.25). 
 Maintain accurate, complete, and easily accessible clinical 

records on each resident. (42 C.F.R. §483.75). 
 Have sufficient nursing staff. (42 C.F.R. §483.30) 

 
• Examples of State Regulations:  

 
o Department of Community Health ("DCH"), particularly the Healthcare 

Facility Regulation Division ("HFR").  
• Ga. Comp. R. & Regs. 111-8-50 

 Long-Term Care Facilities: Resident's Bill of Rights   
• Ga. Comp. R. & Regs. 111-8-47 

 Intermediate Care Homes 
• Ga. Comp. R. & Regs. 111-8-37 

 Rules and Regulations for Hospices 
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Part IV. Key Initial Questions 

 
• Who is your client? 

 
• Can you competently represent both the LTC facility and the former/current employee? 

 
• Was an executor appointed by Probate Court? 

 
• Does your client have the ability to make a claim?  

 
• What type of facility is in question?  

 
• LTC or Aging Services? 

 
• What type of payment is being used by the resident? 

 
• Medicare or Medicaid?  

 
• Who are the staff involved in the care and where are they?  

 
• Is the RN still employed at the facility in question?  
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Part V. Current Trends in LTC Litigation 

 
• Arbitration v. Mediation  

 
• Recently, litigators on both the plaintiff and defense sides have been pushing for 

alternative dispute resolution for LTC claims for a variety of reasons including, but not 
limited to:  
 

o Efficiency 
 

o Confidentiality 
  

o No Jurys 
 
• Innovative Plaintiff Tactics  

 
• Reptile Theory   
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I. INTRODUCTION

There  are federal  and state regulations  applicable  to tursing  homes,  assisted  living

facilities,  and other  facilities  providing  care  to the disabled  and elderly.  Violations  of  these

regulations  are evidence  of  negligence,  and  can  be used  in a plaintiff's  case.  However,  the  way

tliese  regulations  are used  is a matter  of  state  law.  Furthermore,  it hinges  on  what  type  of  facility

is being  sued.

II. FEDERAL  AND  STATE  REGULATIONS

A. In  General

In 1987  Congress  passed  the Omnibus  Budget  Reconciliation  Act  of  1987.  This  bill

resulted  in tlie  OBRA  Regulations,  which  set foith  minimum  standards  for  the provision  of

services  in  nursing  homes  and  for  the rights  of  residents  of  said  facilities.  These  regulations  are

set forth  in  42 C.F.R.  Pait  483,  Subpait  B. By  far,  the  best  source  of  information  regarding  tliese

regulations  is  a book  entitled  "The  Long-Term  Care  Survey,"  which  is published  by the

American  Healthcare  Association.  This  book  is commonly  referred  to as the "Watermelon

Book"  because  it is the  color  of  a watermelon.  Owning  one  of  these  books  is a must  for  anyone

who  handles  nursing  home  cases.  This  book  contains  the regulations  themselves,  protocols,

forms,  details  of  the  survey  process  and  a section  offering  guidance  to surveyors.  If  you  plan  to

practice  in  this  area,  it is highly  recommended  that  you  obtain  your  own  copy.

When  found  to be in violation  of  these  regulations,  facilities  may  be subject  to various

sanctions,  including  most  often  monetary  penalties,  denial  of  payment  for  new  admissions,

directive  plans  of  corrections,  and mandated  continuing  education/in-services.  Facilities  in

Georgia  are  inspected  by  surveyors  from  the  Department  of  Human  Resources.  These

governunent  employees  perform  routine  surveys  every  12 to  15 months  to determine  if  eacli



facility  is  in  compliance  with  these  regulations.  The  Department  also  performs  less

comprehensive  surveys  in response  to complaints.  When  a surveyor  determines  tliat  a facility  has

violated  the  regulations,  the  surveyor  issues  a repoit  which  contains  what  are known  as "F-Tags."

The  surveyor  submits  a repoit  containing  a "Statement  of  Deficiencies"  listing  tlie  F-Tags.  The

surveyor  also sets forth  the evidence  justifying  his or her  findings.  The  report  is sent  to the

facility.  In  response  to the  survey,  tlie  facility  prepares  a "plan  of  correction"  for  each  deficiency.

The  plan  of  correction  must  include  significant  information  regarding  what  the  facility  is doing  to

address  the  violation.  Tlie  plan  of  correction  must  include  what  corrective  action  is being  taken

for  affected  residents,  how  the facility  will  identify  other  residents  who  have  the  potential  to be

affected  by the deficient  practice,  what  measures  will  be prit  in place  to ensure  that  the  practice

does  not  occur  again,  and  how  the  corrective  action  will  be monitored  to ensure  that  the  practice

does not  start  again.  Following  the submission  of  the plan  of  correction,  the surveyors  then

perform  a post-survey  visit  in order  to determine  if  the  facility  really  is in compliance,  i.e.,  if  the

facility  is taking  tl'ie steps  tliat  it  represented  it  was  going  to take  in  the  plan  of  correction.

B. Commonly  Used  OBRA  Regulations  in  Nursing  Home  Cases

There  are many  OBRA  regulations  dealing  with  countless  subjects.  However,  some  of

them  are valuable  and  commonly  rised  and  pled  in  nursing  home  litigation.  The  ones  listed  below

are tlie  ones  we  have  found  to be the  most  useful  in  our  cases:

42 C.F.R.  §483.10  (effective  July  13,  2017)

(a) Residents  rights.  The  resident  has a right  to a dignified  existence,  self-determination,

and communication  with  and access  to persons  and services  inside  and outside  the

facility,  including  those  specified  in  this  section.
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(1) A facility  must  treat  each  resident  with  respect  and  dignity  and  care  for  each

resident  in a mai'iner  and in an environment,  that  promotes  maintenance  or

enhancement  of his  or  her  quality  of life,  recognizing  each resident's

individuality.  The  facility  must  protect  and  promote  the  rights  of  the  resident.

(g) Information  and  communication.

(14)  Notification  of  Changes.

(i)  A  facility  must  immediately  inform  the  resident;  consult  with  the  resident's  physician;

and notify,  consistent  with  his or her  authority,  the resident  representative(s),  when

there  is -

(A)An  accident  involving  the resident  with  results  in injury  and  has the

potential  for  requiring  physician  intervention;

(B)  A significant  change  in  the  resident's  physical,  mental  or  psychosocial

status  (that  is, deterioration  in  health,  mental,  or psychosocial  status  in

either  life-threatening  conditions  or clinical  complications);

(C)  A  need  to alter  treatment  significantly  (that  is, a need  to discontinue  or

change  an existing  form  of  treatment  due  to adverse  consequences,  or

to commence  a new  form  of  treatment);  or

(D)A  decision  to transfer  or discharge  the resident  from  the facility  as

specified  in {§ 483.15(c)(1)(ii).

42 C.F.R.  § 483.20  (effective  November  28,  2016)  (Resident  Assessment.)

Tlie  facility  must  conduct  initially  and  periodically  a comprehensive,  accurate,

standardized,  reproducible  assessment  of  each  resident's  functional  capacity.

42 C.F.R.  § 483.25  (effective  date  November  28,  2016)  (Quality  of  Care.)

Quality  of  care  is a fundamental  principle  that  applies  to all  treatment  and  care  provided

to facility  residents.  Based  on the comprehensive  assessment  of  a resident,  the facility  must

ensure  that  the  residents  receive  treatment  and  care  in  accordance  with  professional  standards  of

practice,  the  comprehensive  person-centered  care  plan,  and  the resident's  choices,  including  but

not  limited  to the  following:

(b)  Skin  integrity  -
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(1)  Pressure  ulcers.  Based  on the  comprehensive  assessment  of  a

resident,  the facility  must  ensure  that  -

(i) A resident  receives  care,  consistent  with  professional  standards  of

practice,  to prevent  pressure  ulcers  and  does  not  develop  pressure

ulcers  unless  the individual's  clinical  condition  demonstrates  that

they  were  unavoidable;  and

(ii)  A resident  with  pressure  ulcers  receives  necessary  treatment  and

services,  consistent  with  professional  standards  of  practice  to

promote  healing,  prevent  infection  and  prevent  new  ulcers  from

developing.

(d)  Accidents.  The  facility  must  ensure  that  -

(1)  The  resident  environment  remains  as free  of accident

hazards  as is possible;  and

(2)  Each  resident  receives  adequate  supervision  and  assistance

devices  to prevent  accidents.

(g)  Assisted  nutrition  and hydration.  (Includes  naso-gastric  and gastrostomy  tubes,

both  percutaneous  endoscopic  gastrostomy  and  percutaneous  endoscopic  jujunostomy,  and  enteral

fluids).  Based  on a resident's  comprehensive  assessment,  the  facility  must  ensure  that  a resident  -

Maintains  acceptable  parameters  of  nutritional  status,  such  as usual  body  weight

or desirable  body  weight  range  aiid  electrolyte  balance,  unless  the resident's

clinical  condition  demonstrates  that  this  is not  possible  or resident  preferences

indicate  otherwise;

(2)  Is offered  sufficient  fluid  intake  to maintain  proper  hydration  and

health;  and

(3)  Is offered  a therapeutic  diet  when  there  is a nutritional  problem  and

tlie  health  care  provider  orders  a tlierapeutic  diet.
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42 C.F.R.  § 483.35  (effective  November  28,  2016)  (Nursing  services.)

Tlie  facility  must  l'iave  sufficient  nursing  staff  with  the appropriate  competencies  and

skills  sets to provide  nursing  and  related  services  to assure  resident  safety  and  attain  or maintain

the  highest  practicable  physical,  mental  and psychosocial  well-being  of each resident  as

determined  by resident  assessments  and individual  plans  of  care and considering  the number,

acuity  and diagnoses  of the  facility's  resident  population  in  accordance  with  the  facility

assessment  required  at § 483.70(e).

42 C.F.R.  483.70  (effective  July  13,  2017)  (Administration.)

A  facility  must  be administered  in  a maru'ier  that  enables  it to use its  resources  effectively

and efficiently  to attain  or maintain  the  highest  practicable  physical,  mental,  and psychosocial

well-being  of  each  resident.

(i) Medical  Records.

(1)  In accordance  with  accepted  professional  standards  and practices,  the facility

must  maintain  medical  records  on each  resident  that  are -

(i) Complete;

(ii)  Accurately  documented;

(iii)  Readily  accessible;  and

(iv)  Systematically  organized.

C. Commonly  Used  State  Regulations

The  Georgia  Depaitment  of Comrminity  Health  has promulgated  tl'ie rules  of the

Department  of  Community  Health  for  Nursing  Homes,  which  begin  at 111-8-56-.01.  The  most

commonly  used  state  regulations  in  nursing  home  cases  are as follows:

111-8-56-.03  -  Administration.

(1)  Each  nrirsing  liome  sliall  be under  the supervision  of  a licensed  nursing  home

administrator.  ..

(2)  Each  home  sliall  be operated  in accordance  witli  the policies  approved  by the

Department.  Tliese  policies  shall  include,  but  not  be limited  to those  governing
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admissions,  transfers,  discharges,  physicians  services,  nursing  services,  dietary

services,  restorative  services,  pharmaceutical  services,  diagnostic  services,  social

services,  enviroru'nental  sanitation  services,  recreational  services  and clinical

records.

(4)  There  shall  be a separate  personnel  folder  maintained  for  each  employee.  This

folder  shall  contain  all personal  information  concerning  the employee,  including

the application  and  qualifications  for  employment,  physical  examination  and  job

title  assigned.  A current  job  description  shall  be available  for  each  classification

of  employee,  but  may  be maintained  separately  from  tl'ie  personnel  folder...

111-8-56-.04  -  Nursing  Service.

(1)  A registered  nurse  shall  be employed  full  time  as director  of  nursing  services.

She  shall  not  also  be the  administrator.

(2)  The  director  of  nursing  services  shall  normally  be employed  on the daytime  shift

and shall  devote  full  time  to the administration  of  the nursing  service  which

includes  a reasonable  amount  of  time  with  all  nursing  shifts.

(4)  There  shall  be at least  one  nurse,  registered,  licensed  rindergraduate,  or licensed

practical  on duty  and in charge  of  all nursing  activities  during  eacli  eight-hour

shift.

(5)  There  shall  be sufficient  nursing  staff  on duty  at all  times  to provide  care  for  each

patient  according  to his  needs.  A minimum  of  2.O hours  of  direct  nursing  care  per

patient  in a 24-hour  period  must  be provided.  For  every  seven  (7)  total  nursing

personnel  required,  there  shall  be not  less than  one registered  nurse  or licensed

practical  nrirse  employed...

(8) All  nursing  care  and  related  services  shall  be carried  out  in accordance  with  the

facility's  patient  care  policies.  The  lines  of  administrative  authority  and

supervisory  responsibility  shall  be  clearly  stated.  Duties  assigned  to  staff

members  shall  be  clearly  defined  and  consistent  with  their  training  and

experience.  Policies  and  procedures  governing  mirsing  care  shall  be assembled,

available  and rinderstood  by the staff  members  and shall  be the basis  for  staff

education  and  practice.

(9)  An  active  in-service  education  program  shall  be  in  effect  for  all  nursing

persoru'iel.  This  program  shall  be developed  and  conducted  by  a registered  nurse

who  may  be employed  part-time  and  under  the  direction  of  tlie  director  of  nursing

services.
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(10)  The  in-service  nursing  educational  program  shall  be in  writing  and  shall  show  the

frequency  of  training.  Attendance  and progress  records  shall  be kept  for  each

person  receiving  instruction.

111-8-56-.10  -  Medical,  Dental  and  Nursing  Care.

Eacli  patient  sl'iall  have  the  pliysician's  written  statement  of  his  or her  condition  at

time  of  admission  or within  forty-eight  (48)  hours  thereafter  and  it shall  be kept

on  file  with  the  patient's  medical  record.

(4)  Reports  of  all evaluations  and examinations  shall  be kept  with  the patient's

medical  records.

(8)  Nursing  care shall  be provided  to each  patient  according  to liis  needs  and in

accordance  with  his  patient  care  plan.

111.8-56-.11-  Records.

(1) Each  home  shall  maintain  a complete  medical  record  on each  patient  containing

sufficient  information  to validate  tlie  diagnosis  and to establish  the basis  upon

wliich  treatment  is given.  All  active  medical  records  shall  be maintained  at the

nurses'  station...

(2)  Each  liome  shall  keep  patient  statistics,  including  admissions,  discharges,  deaths,

patient  days,  and  percent  of  occupancy.  Statistical  records  shall  be open  for

inspection  and  upon  request,  data  shall  be submitted  to the  Department.

Also  familiarize  yourself  with  111-8-56-.19  which  addresses  applications  for  permit.  It can  be a

great  source  of  information  regarding  the corporate  structure  of  tlie  defendant  when  conducting

discovery.

Use  of  Federal  and  State  Regulations  in  Your  Case

As discussed  above,  there  are numeroris  federal  and state regulations,  which  impose

specific  minimum  requirements  upon  nursing  homes.  The  more  difficult  question  is how  can  the

plaintiffs'  attorney  effectively  use  the  regulations  and  specifically  prove  violations  of  them  so as

to benefit  the  case.
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Tlie  first  trap  to be wary  of  is the  defense  argument  that  yori  are attempting  to argue  that

tlie  plaintiff  lias  a "private  cause  of  action"  based  ripon  these  regulations.  Most  courts  have  held

that  the regulations  themselves  do not  create  "a  private  cause  of  action."  The  landmark  case

cited  in Georgia  on this  point  is Brogdon  v. National  Healthcare  Corporation,  103 F. Supp.  2d

1322  (2000),  which  is a case that  we litigated  extensively.  This  case held  that  there  is no

"private  cause  of  action"  created  by  the  Medicare  and  Medicaid  Acts,  or  under  OBRA.  You  do

not  need  to argue  tliat  tlie  Medicare  and  Medicaid  Acts,  or OBRA,  create  a "private  cause  of

action."  It is an unnecessary  contention,  which  only  clouds  the issue  and  creates  a tremendous

amount  of  work.

Until  2016,  a violation  of  federal  or state regulations  constituted  negligence  per  se in

Georgia.  See McClain  v. Mariner  Healthcare,  Inc.,  279  Ga. App.  410,  631 S.E.  3d 436  (2006).

However,  this  was  changed  in  2016  with  the  passage  of  O.C.G.A.  § 31-7-3.2(i),  which  provides

as follows:

No  violation  of  any  regulation  promulgated  pursuant  to the  federal  nursing  Home

Reform  Act,  42 U. S. C. Sections  1396r  and 1395i-3  or any  regulation  included  in

Ga. Comp.  R & Regs.  111-8-50  or 111-8-56  or tlie  successor  of  such  regulations

as existed  on  May  12,  2015,  shall  constitute  negligence  per  se; provided,  however,

that  the  court  in any  civil  action  shall  take  judicial  notice  of  these  regulations  and

admit  them  into  evidence  if  found  to be relevant  to the harm  alleged  in the

complaint.  Nothing  in  tliis  subsection  shall  abrogate  any  express  cause  of  action

authorized  under  law  or be construed  to amend  or repeal  any  provision  of  the

"Bill  of  Rights  for  Residents  of  Long-term  Care  Facilities"  in  Article  5 of  Chapter

8 of  this  title.

Accordingly,  as of  May  3, 2016,  the  effective  date  of  that  statute,  violations  of  tlie  federal

and  state  regulations  referenced  in O.C.G.A.  § 31-7-3.2(i)  do not  constitute  negligence  per  se.

However,  the federal  regulations  still  constitute  evidence  of  negligence  and may  be cited  in
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corints  alleging  professional  or ordinary  negligence.  Official  Code  of  Georgia  § 31-7-3.2(i)

specifically  provides  that  the court  must  take  judicial  notice  of  these  regulations  and  admit  them

into  evidence  if  found  to be relevant  to the harm  alleged  in the complaint.  Therefore,  these

regulations  should  be admitted  into  evidence  aiid  before  the  jury.  Plaintiff's  experts  can  explain

these  requirements  to a jury,  and  furtlier  explain  how  defendant  failed  to comply  with  them.

The  federal  and  state  regulations  will  also  support  a claim  pursuant  to the  "Bill  of  Rights

for  Residents  of  Long-Term  Care  Facilities."  (O.C.G.A.  § 31-8-100  et seq.)  Specifically,

O.C.G.A.  FS) 31-8-108  provides  in  relevant  part:

(a) Each  resident  shall  receive  care,  treatment,  and services  which  are adequate

and  appropriate.  Care,  treatment,  and  services  shall  be provided  as follows:

(1) With  reasonable  care  and  skill;

(2) In  compliance  with  applicable  laws  and  regulations...

Official  Code  of  Oeorgia  Section  31-8-126(a)  specifically  provides  for  a cause  of  action  based

ripon  a violation  of  any  of  the rights  in this  statute,  which  may  include  a claim  based  upon  a

violation  of  the  regulations.  Specifically,  O.C.G.A.  § 31-8-126(a)  provides  in  part:

Any  person  or  persons  aggrieved  because  a long-term  care  facility  has

violated  or failed  to provide  any  right  granted  under  this  article  shall  have  a

cause  of  action  against  such  facility  for  damages  and sucli  other  relief  as the

court  having  jurisdiction  of  the  action  deems  proper...

See also  Thurman  v. Pruitt  Corporation,  212  Ga. App.  766,  442  S.E.  2d  849  (1994).

While  violations  of  federal  and  state  regulations  may  not  create  a private  cause  of  action

or constitute  negligence  per se, they  clearly  are still  relevant  and helpful  to your  case.  The

plaintiffs  expert  witness  can explain  the regulations,  and show  how  the defendant  failed  to

comply  with  them.  The  expert  can  also  explain  how  the  defendant  was  required  to comply  with

the  standard  of  care,  which  included  complying  with  the  federal  and  state  regulations.
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The  policies  and  procedures  of  most  nursing  liomes  often  track  the  regulations  in  terms  of

wliat  they  require  of  facility  staff.  Most  nurses,  pliysicians,  and experts  will  agree  that  the

regulations  are incorporated  into  the standard  of  care.  For  example,  they  will  agree  that  the

standard  of  care  requires  compliance  with  federal  regulations.  Sometimes  they  will  even  agree

that  a violation  of  the  regulations  equates  with  a violation  of  the  standard  of  care.

E.  Changes  in  Regulations  Relating  to Predispute  Binding  Arbitration

A very  important  recent  development  with  regard  to federal  regulations  is the  reversal  of

the Obama  regulations  that  explicitly  prohibit  nursing  facilities  from  entering  into  pre-dispute

binding  mandatory  arbitration  agreements.  42 C.F.R.  §483.70(n).  The  Trump  administration  has

now  published  final  rules  that  reverse  tliis  resident  protection.  The  new  rules  allow  facilities  to

ask a resident  or resident's  representative  to enter  into  an agreement  for  binding  arbitration,  but

do not  allow  facilities  to reqriire  such  an agreement  as a condition  of  admission.  Id. Furthermore,

the  facility  must  "explicitly  inform  the  resident  or his or her  representative  of  his  or  her  right  not

to sign  tlie  agreement  as a condition  of  admission  to, or as a requirement  to contimie  to receive

care  at, the  facility."  Id. Facilities  using  such  pre-dispute  arbitration  provisions  must  explain  the

agreement  to the resident  and/or  l'iis representative  "in  a form  and manner  that  he or she

understands,  including  in language  that  a resident  and  his  or her  representative  understands."  Id.

Fuithermore,  the  resident  (or  his  or  her  representative)  must  acknowledge  that  he  or  she

understands  the agreement.  Id.  The  agreement  must  provide  that  a neutral  arbitrator  is agreed

upon  by botli  parties  and  the venue  is convenient  to both  parties.  Id.  The  agreement  must  also

explicitly  grant  the resident  (or  his  or  her  representative)  the  right  to resend  the  agreement  within
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thiity  (30)  days  of  signing  it.  Id.  The  agreement  may  not  contain  language  preventing  residents

or others  from  communicating  with  Federal,  State,  or local  officials.  Id.

Tliere  is sometime  a legal  basis  for  avoiding  tliese  unfair  arbitration  agreements.  It has

been  our  experience  that  these  agreements  are virtually  never  explained  to the resident  or the

resident's  family  member.  In fact,  we  often  see situations  where  the facility  deliberately  places

the agreement  in  witli  other  papers  to be signed,  and  deliberately  fails  to call  it to the  attention  of

the  resident  or  the  resident's  representative.  On  some  occasions,  the  agreements  can  be avoided  if

the person  signing  the agreement  does  not  have  legal  authority  (pursuant  to a conservatorsliip,

guardianship, or general power of attorney) to sign the agreement. See Lifecare Centers of

America v. Smith, 298 Ga. App. 739 (2009); Coleman v. United Health Services of  Georgia, Inc.,

344 Ga. App. 682 (2018); United Health Services of  Georgia, Inc. v. Alexander, 342 Ga. App. I

(2017). Furthermore,  we  encourage  those who prepare power of attorney documents to include

specific  language  proliibiting  the agent  from  signing  pre-dispute  binding  arbitration  agreements

waiving  the principal's  riglit  to a jury  trial.  For  example,  we include  language  such  as the

following  in the power  of attorney: "This  power  of attorney does not grant my attorney-in-fact

the  power  to agree  to pre-dispute  binding  arbitration  agreements  or  to waive  my  right  to a trial  by

jury  arising  out  of  personal  injury  or wrongful  death."

III. USE  OF  THE  REGULATIONS  IN  CASES  AGAINST  OTHER  TYPES  OF

F  ACILITIES

In addition  to cases against  nursing  home,  it is becoming  common  to also bring suits

against  assisted  living  facilities,  personal  care  homes,  home  health  providers,  hospice  providers,

and  swing  bed  facilities  based  upon  negligence  and  abuse  of  elderly  patients.  The  best  source  to
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obtain  the  applicable  rules  and  regulations  for  each  of  these  entities  is the  website  for  the Georgia

Depaitment  of Community  Health, which can be found at littps://dch.georgia.gov.hfr-laws-

regulations.

Assisted  Living  Facilities

The  Rules  of  Department  of  Cornrnunity  Health  Rules  and Regulations  for  Assisted

Living  Communities  begin  at 111-8-63-.01,  and  can  be quite  help:[ul  in pleading  allegations  of

negligence  against  an assisted  living  facility.  Of  importance  is the fact  that  O.C.G.A.  §31-7-3.2

does  not  prohibit  claims  based  ripon  negligence  per  se against  assisted  living  facilities,  as this  is

not  one  of  the  code  sections  referenceA  in  that  statute.  Accordingly,  violations  of  these  rules  can

constitute  a separate  cause  of  action  for  negligence  per  se.

There  are many  sections  contained  within  these rules  tliat  can support  a claim  for

negligence  per  se or violations  of  professional  standards.  Some  of  the  frequently  used  ones  are:

111-8-63-.09  -  Work  Force  Qualifications,  Training  and  Staffing

(2)  Initial  Training  for  all  Staff.  The  administrator  or on-site  manager  must  ensure  that  any

person  working  in  the  assisted  living  community  as staff,  receives  training  within  the  first

60 days  of  employment  on  the  following:

(a)  residents'  rights  and identification  of  conduct  constituting  abuse,  neglect  or

exploitation  of  a resident  and  reporting  requirements  to include  the employee's  receipt  of

a copy  of  a Long-Term  Care  Facility  Resident  Abuse  Reporting  Act  as outlined  in

O.C.G.A.  § 31-8-81  et. seq.

(b)  general  infection  control  principles  including  importance  of  hand  hygiene  in all

settings  and  attendance  policies  when  ill;

(c)  training  necessary  to carry  out  assigned  job  duties  and

(d)  emergency  preparedness.
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(4)  Trained  Staff  Present.  At  least  one staff  person  who  has completed  the minimum

training  requirements.  . . must  be present  in the assisted  living  community  at all  times  any

residents  are present  to provide  necessary  oversight  and  assistance  to staff...

(6)  Ongoing  Staff  Training.  Beginning  with  the  second  year  of employment,  staff

providing  hands-on  personal  services  must  have  a minimum  of  sixteen  (16)  hours  of  job-

related  continuing  education...

(7)  Training  Records.  The  community  must  maintain  documentation  reflecting  course

content,  instructor  qualifications,  agenda  and  attendance  rosters  for  all  trainings  provided.

(15)  Personnel  files  must  be maintained  in the  assisted  living  community  for  each  employee

and  for  three  years  following  the  employee's  departure  or discharge.  These  files  must  be

available  for  inspection  by departmental  staff  but  must  be maintained  to protect  the

confidentiality  of  tlie  information  contained  in  them  from  improper  disclosure...'

(18)  The  Community  must  maintain  a minimum  on-site  staff  to resident  ratio  of  one awake

direct  care  staff  person  per  15 residents  during  waking  hours  and  one  awake  direct  care

staff  person  per  25 residents  during  non-waking  hours  where  the  residents  have  minimal

care  needs.  However,  the  assisted  living  coinmunity  must  staff  above  these  minimum  on-

site  staff  ratios  to meet  the  specific  residents'  ongoing  healtli,  safety  and  care  needs.

(19)  Sufficient  staff  time  must  be provided  by  the assisted  living  community  such  that  each

resident:

(a)  receives  services,  treatment,  medications  and  diet  as prescribed;

(b)  receives  proper  care  to prevent  decubitus  ulcers  and  contractures;

(c)  is kept  comfortable  and  clean;

(d)  is treated  with  dignity,  kindness,  and  consideration  and  respect;

(e)  is protected  from  avoidable  injury  and  infection;

(f)  is given  prompt,  unhurried  assistance  as she or he requires  help  with  eating;

' Review  the subsections  for what must be contained  in the assisted living  facility's  personne) fie.
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(g)  is given  assistance,  if  needed,  with  daily  hygiene,  including  bath  and oral  care;

and

(h)  is given  assistance  in transferring  and assisted  self-preservation  when  needed.

(20)  All  persons,  including  the administrator  or on-site  manager,  who  offer  direct  care to the

residents  on behalf  of  the assisted  living  community,  must  main  an awareness  of  each

resident's  normal  appearance  and must  intervene,  as appropriate,  if  a resident's  state of

health  appears  to be in  jeopardy.

(21)  All  assisted  living  communities  must  develop  and maintain  accrirate  staffing  plans  that

take into  account  the specific  needs  of  the residents  and monthly  work  schedules  for  all

employees,  including  relief  workers,  showing  planned  and actual  coverage  for  each day

and night.  The  assisted  living  community  must  retain  the completed  staff  schedules  for  a

minimum  of  one year.

111-8-63-.15  Admission  and  Resident  Retention.

(6)  Change  in Condition  Requiring  Re-evaluation.  In the event  a resident  develops  a

significant  cliange  in physical  or mental  condition,  the assisted  living  community  must

obtain  medical  infori'nation  necessary  to determine  that  the resident  continues  to meet

the retention  requirements  and the assisted  living  community  is capable  of  meeting  the

resident's  needs...

111-8-63-.17  Services  in the  Community.

(1)  The  assisted  living  community  must  provide  assisted  living,  including  protective  care and

watchful  oversight,  which  meets  the needs  of  the residents  it admits  and retains.

(2)  Resident  Needs  Assessment.  The  assisted  living  cornrminity  t'nust complete  an

assessment  of  the resident  that  addresses  the resident's  care needs  taking  into  account  the

resident's  family  support,  the resident's  functional  capacity  relative  to the activities  of

daily  living,  physical  care needs,  medical  information  provided,  cognitive  and behavioral

impairments,  if  any,  and personal  preferences  relative  to care  needs.

(3)  Written  Care  Plan.  Utilizing  the information  acquired  during  the admission  process  and

the move-in  adjustment  period,  the assisted  living  comt'nunity  must  develop  the resident's

individual  written  care plan  within  14 days  of  admission  and require  staff  to use the care

plan  as a guide  for  the delivery  of  care  and services  to the resident...2

2 The  subsections  state what  must  be contained  in the resident's  care plan.
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“Staffing in nursing homes has a substantial impact 
on the quality of care and outcomes residents 

experience.”
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 Avoiding claims for legal malpractice and ethical violations requires more than 

merely following the law and exercising the appropriate standard of care.  While meeting 

those criteria likely would allow you to prevail at a trial, it is important for an attorney to 

understand how to keep a client from contemplating such a claim, let alone threatening 

one or filing one. 

 Most legal malpractice claims (and awards) are not related to an attorney’s 

knowledge of the law.  Substantive and procedural law is not hard to find, as long as you 

know that you need to look for it.   The statute of limitations for a personal injury suit in 

Georgia generally is 2-years, and it has been for decades.  If a lawyer misses that deadline, 

it isn’t because he did not know the law.  The fact is, however, that bar complaints and 

malpractice claims arise out of a large group of administrative-type errors, including a 

failure to screen clients properly, monitor deadlines, analyze conflict issues, communicate 

effectively with clients, etc.  The process of avoiding malpractice claims begins before you 

enter into an attorney-client relationship and continues after the relationship ends.  If you 

think about the things that would aggravate you if a doctor did it to you, you can come up 

with a good list of things to avoid doing to your client.  In other words, don’t keep your 

client waiting for an hour in the waiting room. Don’t wait 3 days to return a phone call.  

Don’t be dismissive of a client’s concerns.  If the client thinks you don’t care about their 

case or their feelings, they are going to be more likely to conclude that you did not work 

hard or obtain the best result possible.  

Choosing Clients  

 Choose your clients carefully.  You can avoid a claim for legal malpractice by 

considering a few factors, including: (a) the client’s experience with prior attorneys–has 



 

the client threatened or pursued legal action or filed a bar complaint against a former 

attorney? (b) the client’s motives and goals–can you achieve those goals for your client?  

Does the client seek revenge or some other remedy that you either cannot or are 

prohibited from achieving? (c) the client’s use of alcohol or drugs–will this impair the 

judgment of the client? (d) the client’s financial condition, including bankruptcy or 

outstanding judgments–can the client afford to pay the fees which will be incurred 

during the representation?  You always want to avoid a potential dispute over fees, as 

discussed below; (e) the client’s prior legal problems–does the client have a criminal 

record (including felonies, which may impact credibility at trial)? 

Formalize   

 Formalize your attorney-client relationship.  You should have a written agreement 

with your client regarding the representation.  If you are using an engagement letter, it 

should be signed by the client.  (Contrary to popular belief, The Georgia Rules of 

Professional Conduct do not require that a contingency fee agreement be signed by the 

client.  The Rules simply require that the agreement be in writing.   Nonetheless, be sure 

the agreement is signed by the client.  One day you may need to prove what the 

terms/limitations of the attorney-client relationship were, and there is no better way to 

prove the terms of an agreement than to have a signed copy).   

It never ceases to surprise me that many lawyers fail to have fee contracts with 

their clients.  The contract is the best opportunity you have to set forth the duties you and 

your client owe to one another, as well as the limitations on the representation.  Some 

lawyers feel that a long contract may scare/concern a prospective client.  A contract is too 

important; don’t limit it.  All the terms of the representation should be disclosed in the 

agreement, including the scope of the representation, the fees that will be charged, 



 

whether a retainer is required, etc.   

The fee agreement should specifically discuss the hourly rate to be charged by each 

attorney (or other professional working on the matter, such as a legal assistant) or other 

form of fee, such as a contingency fee.   Any plaintiff attorney’s contingency fee should be 

accurately described in the fee agreement, be it a form used for many clients or an 

engagement letter.  For instance, does the fee vest upon the agreement to settle with the 

opposing party or upon the receipt of the settlement proceeds?  Under Georgia law, you 

can protect yourself from the possibility that a client, in attempt to deny you your 

contingency fee, may discharge you after settlement offers have been made.  In Morrow 

v. Stewart, 197 Ga. App. 689, 399 S.E. 280 (1990), the Court of Appeals approved of (and 

enforced) the following language from an attorney-client contingency fee contract:   

“I understand that I may dismiss my attorney at any time, for any reason, upon written 

notice to him and payment of unpaid expenses and services rendered to the date of the 

receipt of such notice; payment to be based upon time devoted to my case at any hourly 

rate of $80.00 per hour, or the applicable percentage of fee due him under the terms of 

this agreement of any offers which have been made by any adversary or collateral party, 

whichever is greater.” 

A contingency fee attorney should also contemplate whether she wants her fee 

arrangement to reference the possibility that an appeal may be filed. Attorneys should 

take into consideration whether they will charge an additional fee or whether such post-

trial/appellate work is included in the contingency.  Note that Georgia Rule of 

Professional Conduct 1.5 requires that a contingency fee be in writing and shall state the 

method by which the fee is to be determined, including the percentages, whether interest 

will be charged on out-of-pocket expenses that are advanced by the firm, etc.   



 

 Expenses that will be billed to the client should be discussed in the fee contract.  

This is true whether the expenses will be billed (and paid for) each month or whether the 

attorney is paying the expenses and expects to be reimbursed from the anticipated 

recovery.  In a contingency fee context, the client should be informed whether he will be 

responsible for the expenses of litigation even if there is no recovery.  If the attorney is 

going to charge interest on the funds that are used for out-of-pocket expenses, the interest 

rate should be clearly set forth in the contract.  The contract should also be clear as to 

whether the expenses will be paid out of the client’s portion of the settlement proceeds or 

from the top, before the attorney and client’s portions are determined.   

 If an attorney will be billing by the hour, the contract should clearly set forth the 

frequency of the billing and when the client will be expected to pay the bill.   The monthly 

statement is an excellent opportunity to describe to the client the work that is being 

performed, not only for purposes of asking to be paid, but for purposes of making sure 

the client knows that you are, in fact, performing the work for which you were retained.   

 If an attorney performs any work for a prospective client, but ultimately decides 

not to enter into a formal attorney-client relationship, the attorney should send a 

nonengagement letter.  A nonengagement letter protects the attorney from a 

subsequent claim that the client expected certain work to be performed.  A 

nonengagement letter may not be practical for every situation in which an attorney 

converses with an individual with regard to prospective representation, but there are 

certain situations in which the failure to send a nonengagement letter can lead to disaster.  

One situation occurs when an attorney conducts a consultation regarding the merits of a 

particular case.  For instance, consider the situation in which a family member of a 

resident of a nursing home hires an attorney to review medical records, consult with an 



 

expert witness, conduct research and do whatever else is necessary to determine whether 

a valid claim for medical malpractice exists.  Should the attorney decide that no such claim 

exists (or, perhaps, that a claim does exist, but it is not a claim which his firm will handle), 

the attorney should send a nonengagement letter to the prospective client stating that the 

firm will not be representing the client and providing any information which the client 

may need, particularly the date when the applicable statute of limitations will expire.  The 

letter should suggest that the client consult with another attorney as soon as practicable.   

 Should an attorney find himself in a situation in which he has been engaged and 

later decides to withdraw, a disengagement letter should be sent to the client.  This 

letter may discuss the reason why the attorney-client relationship is ending, whether the 

attorney will work with/consult with subsequent counsel, and whether any additional 

attorney’s fees are owed.  The attorney should confirm that the client receives a written 

notice of the disengagement.  This means that the letter should be sent by certified mail 

(or some other means such that the client’s receipt of the letter can be confirmed). It can 

also be sent by email, as long as the client responds to the email and confirms it was 

received.  While this information will be helpful to the client, the written confirmation 

that the client is aware of the disengagement may be extremely important to the attorney.  

There have been several legal malpractice cases arising out of the running of the statute 

of limitations, followed by the client suing the attorney.  The attorney claimed that he had 

withdrawn and told the client that he would not be filing suit, and the client claimed that 

he had no such knowledge of a withdrawal and expected that suit would be filed in a timely 

manner.  Why risk this ‘he said-she said?’  Document the withdrawal. 

 One final point: do not wait until the statute of limitations is about to expire to 

decide to withdraw.  It is not uncommon for an attorney to agree to review a file when 



 

there are several months remaining before the statute of limitations (or other filing 

deadline) will expire.  Given the lack of an imminent deadline, the file is placed on the 

back burner. As the deadline for filing approaches, the attorney decides, for some reason, 

that he does not want to handle the case after-all.  An attorney is inviting a claim for legal 

malpractice if he withdraws at such a late date, and the client cannot find substitute 

counsel.  The duty to withdraw in an appropriate manner is particularly important in a 

complicated case.  It is not reasonable to expect that you can tell a client you decided not 

to take her medical malpractice case three days (or weeks) before the statute expires, 

leaving the client without adequate opportunity to find replacement counsel.    

Impressions    

 Impressions are extremely important.  Malpractice actions are not filed for every 

error or every negligent act.  Developing a rapport with your client may not prevent 

malpractice, but it can assist in preventing malpractice claims.   If a client values the 

attorney-client relationship, it might outweigh the perceived value of a malpractice claim.  

Always avoid the impression that you are being neglectful.  Georgia ethical rules require 

that an attorney keep a client reasonably informed about a matter.  This is a minimum 

threshold, and in emotional cases (such as those involving divorce or child custody issues, 

for instance), additional communication is helpful.  An attorney should provide the client 

with the impression that the legal matter is being given the attention that it requires.  This 

is best handled through quality communication.  This communication can take many 

forms, including effective billing (in which the work performed is itemized), phone calls 

to the client, letters/emails to the client and sending copies of pleadings to the client.  See 

the section entitled “Communicate,” below. 

 



 

Expectations  

 Preparing quality documents, meeting deadlines and understanding the law are 

obvious ways to avoid malpractice claims.  In certain areas of law, however, it is inevitable 

that a client will be disappointed from time-to-time.  This is particularly true in cases in 

which there is a trial: one party is going to lose.  In addition, certain legal matters, such 

as nursing home litigation, are rife with emotion and disappointment, sometimes 

misdirected at the attorney.  It is important that the client understand the difference 

between losing and substandard representation.  This potential for confusion on the part 

of the client should be addressed from the beginning of an attorney-client relationship 

through its conclusion. 

One important way for an attorney to avoid having a disappointed client (and thus 

one who might pursue a legal malpractice claim) is to set realistic expectations.  Many 

clients will enter the attorney-client relationship with certain expectations in mind.  

However, most clients form expectations regarding the outcome of a legal matter based 

on conversations with their lawyer.  An attorney should avoid the temptation to set 

unreasonably high expectations during the initial interview process (when the lawyer 

knows that the prospective client may be choosing between several attorneys).  Of course, 

you should never give the client the idea that you are guaranteeing a successful result. 

 An attorney who has had no experience with legal malpractice might be surprised 

to learn that many clients who are considering a legal malpractice claim think that their 

attorney was “paid off” by the opposing attorney or party.  Why would a client feel like he 

has been “sold out?”  This feeling is often caused by the failure of the attorney to meet the 

expectations he has helped to set.  If you tell your client (or prospective client) that his 

claim is worth $100,000, and it ultimately settles for $5,000, you have some explaining 



 

to do.  However, if you keep the client informed as to the status of the matter you are 

handling, and you promptly let the client know of any important developments, you can 

continue to manage the expectations of your client throughout the representation.  By 

doing so, the chances of surprise and bitter disappointment are reduced. 

Communicate  

There is an old tale that goes like this:  
 
 A man died and was at the gates of heaven. St. Peter stood at the gate and asked 
him if he wanted to go to heaven or hell. The man said, “Heaven, of course”. St. Peter told 
him that before he made a final decision, he could have a tour of both places. The man 
agreed. He got on an elevator and was soon greeted by Satan in Hell. The man was 
shocked! Satan was dressed in a tuxedo, drinking a martini and offered the man a drink. 
He led him into a beautiful casino where everyone won every game. Satan took him 
outside and showed him the gardens and the endless rounds of golf that could be played 
at the course there. 
 The man left and went back to St. Peter for his tour of Heaven. It was very nice … 
beautiful music playing, quiet places to rest, peaceful and lovely. He thought it was very 
pleasant, but nothing like the exciting fun times he had seen in Hell. 
 He told St. Peter, “I’ve made up my mind. I’m going to go to Hell”. He went into 
the elevator and descended to Hell. When the doors opened and he stepped off, there was 
fire and brimstone and terrible things happening all around him. He saw Satan and asked, 
“What happened to all the wonderful things you promised me when I was here earlier?” 
Satan replied, “Earlier you were a prospect…Now you’re a customer!”     
                                                                                                    
 There are lessons to be learned from this story.    

 It is not possible to overstate the importance of effective communication with your 

client.  Clients’ phone calls should be returned promptly.  If the primary attorney handling 

the file cannot return the call, then another attorney at the firm, a legal assistant or a legal 

secretary should return the call.  When clients feel that they are being treated as 

unimportant, it is inevitable that they will feel that their case is not being handled 

zealously.  A less-than-favorable conclusion to the case will be blamed on this perceived 

lack of attention. 

 Communicating with a client is not only a good way to keep attorney-client 



 

relations healthy; there is an affirmative ethical duty to keep clients apprised of the status 

of their case.  Georgia Rule of Professional Conduct 1.4 is entitled “Communication” and 

reads as follows:   

A lawyer shall explain a matter to the extent reasonably necessary to permit 

the client to make informed decisions regarding the representation, shall 

keep the client reasonably informed about the status of matters and shall 

promptly comply with reasonable requests for information.  

This ethical rule can become a problem when the attorney knows, or suspects, that he has 

made a mistake in the course of representing the client.  The attorney may feel that he can 

repair the error and will therefore decide not to tell the client that their case is in peril.  

This decision can rise to the level of fraud in a subsequent legal malpractice lawsuit and 

is not worth the risk.  Tell the clients the good, the bad and the ugly.  It’s often a difficult 

task, but the alternative is unacceptable: the client sues you for hiding the error from him.  

Additionally, hiding the error can extend the statute of limitations, as certain types of 

fraud will toll the statute of limitations until such time as the client knew, or reasonably 

should have known, of the fraud.   Furthermore, it should be noted that fraud committed 

after the negligence can support a claim for punitive damages, even if no monetary 

damages were caused by such fraudulent concealment.  The Court of Appeals has held 

that such behavior constitutes a breach of fiduciary duty, which can give rise to punitive 

damages.  (Holmes v. Drucker, 201 Ga. App. 687 (1991)).   

Keep Yourself Apprised of the Status of a Case 

 In addition to keeping your client apprised of the status of his case, the attorney 

has a duty to keep himself apprised of the status.  This may seem self-evident, but 



 

attorneys can be held liable for the failure to diligently follow the status of their cases.  In 

Hipple v. Brick, 202 Ga. App. 571 (1992), a client sued his lawyer for failure to protect his 

right of appeal in the prior action.  In the underlying case, the client had a $39,000 

judgment against him.  The attorney then moved for judgment notwithstanding the 

verdict or, in the alternative, a new trial.  When the court denied the motion 13 months 

later, the attorney did not receive notice of the entry of the order.  After 35 days had 

expired, the attorney learned of the order in a telephone call from opposing counsel.  At 

that point, the 30-day filing period for a notice of appeal had expired, and the attorney 

took no action to resurrect the case (such as filing a motion to set aside the judgment in 

order to gain a new 30-day period, under O.C.G.A. § 9-11-60 (d)).   

The client’s malpractice claim was predicated on attorney Hipple's alleged 

negligence in failing to monitor the status of the case and timely to inform Brick of the 

order so that an appeal could have been taken.  Attorney Hipple claimed he was entitled 

to summary judgment on the theory that, as a matter of law, he breached no duty to his 

client in relying on the court to provide notification to him of entry of the court's order on 

the motions, as it is standard practice for attorneys to do so.  The Court of Appeals held 

that O.C.G.A. §15-6-21 does not relieve an attorney from keeping informed of the progress 

of a client’s case.  (O.C.G.A. §15-6-21(c) places a duty on the judge to file his or her decision 

on a motion for new trial with the clerk of the court in which the cases are pending and to 

notify the attorney or attorneys of the losing party of his or her decision).  According to 

the Court of Appeals, the attorney has a separate and independent duty that arises from 

the contract with the client.  Therefore, even if the trial court had failed to send the notice, 

it would not have relieved the attorney of his obligation to check for over one year.  The 

Court of Appeals noted that in Bragg v. Bragg, 225 Ga. 494, 496 (1969), the Georgia 



 

Supreme Court had held that, “[i]t is fundamental that it is the duty of counsel who have 

cases pending in court to keep themselves informed as to the progress of the cases so that 

they may take whatever actions may be necessary to protect the interests of their clients." 

Explain the Meaning of Legal Documents to Clients 

 A general premise of Georgia law is that if a client signs a document, he is held to 

have understood it and is subsequently bound by it.  However, there are reported cases in 

which a lawyer presented a document to his client for signature and was subsequently 

sued because of the legal ramifications of the language.  For instance, in Little v. 

Middleton, 198 Ga. App. 393 (1991), the defendant attorney had represented a client in a 

personal injury case arising out of a car accident.  The case settled against the tortfeasor 

for his $25,000 liability limits.  The settlement agreement released the tortfeasor and his 

“heirs, executors, administrators, agents and assigns, and all other persons, firms or 

corporations liable or who might be claimed to be liable....”  The injured driver’s own 

underinsured insurance carrier subsequently refused to pay the plaintiff based on her 

execution of the release.  The plaintiff then sued her attorney for legal malpractice, based 

on her attorney’s failure to read her policy to determine whether there was UM insurance, 

the failure to properly pursue the UM claim, and the failure to advise her as to the legal 

effect of the release on her UM claim.  The attorney filed a motion for summary judgment 

asserting that the language of the release was clear, that the client should have understood 

it and that the client was thus barred from suing him for any misunderstanding regarding 

the effects of the release.  The trial court granted the motion for summary judgment.  

However, the Court of Appeals reversed, holding that a question of fact existed as to 

whether the legal effect of the release posed to the plaintiff “a legal technicality that she 

was unequipped to appreciate as a non-lawyer.” Id. at 395.   [The Georgia Supreme Court 



 

granted cert., but subsequently vacated cert. after briefs were filed and the Supreme Court 

heard oral argument.]  The practical effect of Little is that an attorney must explain the 

meaning of documents that are presented to a client for signature.  While the need to 

explain language varies depending on the sophistication and education of the client, the 

safe approach is to explain language, including boilerplate that attorneys see on a daily 

basis. 

Fee Disputes  

At least 25% of all legal malpractice claims arise out of fee disputes (some claim it 

is as high as 75%).  If you file a suit against a client for fees, any claim for legal malpractice 

becomes a compulsory counterclaim, and an invitation to be sued.  When you apply for 

errors and omissions coverage, you likely will be asked whether you have sued a client for 

legal fees within the past year.  You are asked this question because insurance companies 

know that fee disputes are a common cause for legal malpractice claims (legitimate or 

not) to be filed. You are entitled to be paid for the legal services you provide.  But when 

deciding to file suit, keep in mind that your client may file a counterclaim that will cost 

you time and money.  You will have to pay your deductible on your policy, and your 

insurance premiums may rise.  You might suffer from bad publicity or damage to your 

reputation.  Make sure that the decision to sue a client is made with an understanding of 

the professional and financial risks.  Consider arbitration as an option. 

Georgia case law currently allows you to put a clause in your attorney-client fee 

agreement which limits the time within which a client may object to an invoice.  You can 

further limit the client’s right to object by requiring that the objection be in writing.  As 

the law currently is enforced, the client’s failure to object within the specified time period 

will forever bar the client from objecting to the invoice.  Typical language used in a fee 



 

agreement reads as follows: “Your failure to object in writing to any bill within thirty (30) 

days of the date of each such bill shall constitute a waiver on your part of the right to 

challenge the charges made for legal services and expenses on each billing statement.”  In 

Loveless v. Sun Steel 206 Ga. App. 247, 424 S.E.2d 887 (1992), the Court of Appeals 

addressed a situation in which an attorney sued for unpaid legal fees.   The former client 

contended that he had verbally complained about the fees, and further, that he and the 

attorney had an understanding that the fees would only be due under certain 

circumstances.  The Court of Appeals held that the written contract was binding and that 

any ‘understanding’ would constitute parol evidence and be inadmissible within the 

context of a dispute regarding a written attorney-client fee agreement.   It is also 

important to note that this type of contractual provision limits the rights of the client, is 

of questionable ethical propriety and has never been approved by the Georgia Supreme 

Court.  If your contract contains this type of provision, you should be very careful about 

seeking to enforce it. 

This concern arises out of the fact that Georgia law does not allow an attorney to 

contractually limit the time in which a client may complain about legal malpractice [ie: 

the statute of limitations for a legal malpractice claim is 4 years (or maybe six, if you had 

a written fee contract), and an attorney generally may not decrease that time frame by 

contractually limiting the time for a complaint to 30-days or some other time similar to 

the above Loveless time limit].  It seems contradictory that a client can be limited to the 

amount of time within which she may complain about substandard legal work vis-à-vis 

the invoices but may not be limited to the amount of time she may complain about 

substandard work in the context of a legal malpractice claim.  That is a topic for an entire 

paper.  My best advice is: be careful when you attempt to limit your client’s 



 

rights/remedies, as it can easily be construed as your placing your own interests ahead of 

your client’s interests.   

File Materials  

Attorneys often hesitate to turn over their file materials to clients, particularly 

clients who have not paid their bills or are threatening to file suit.  Attorneys have a 

statutory lien on clients' papers and money in their possession, and they "may retain the 

papers until the claims are satisfied." O.C.G.A. §15-19-14 (a).  However, Formal Advisory 

Opinion of the State Bar of Georgia No. 87-5, states that an attorney “may not to the 

prejudice of a client withhold the client's papers or properties upon withdrawal from 

representation as security for unpaid fees.”   

 In Swift, Currie, McGhee & Hiers v. Henry, 276 Ga. 571 (2003), the Georgia 

Supreme Court phrased the issue as follows: “Boiled down to its essence, the question is 

this: Does a document created by an attorney in the course of representing a client belong 

to the attorney or the client?” The answer fell squarely on the side of the client and relied 

up the above-referenced Formal Advisory Opinion:  

“An attorney's fiduciary relationship with a client depends, in large measure, upon full, 

candid disclosure.  That relationship would be impaired if attorneys withheld any and all 

documents from their clients without good cause, especially where the documents were 

created at the client's behest. See State Bar of Georgia, Formal Advisory Opinion No. 87-

5 (September 26, 1988) (attorney may not, to the prejudice of client, withhold client's 

papers as security for unpaid fees).” (Id. at 573)  

What is “good cause?”  The Supreme Court held that good cause to refuse to turn 

over the documents “would arise where disclosure would violate an attorney's duty to a 

third party. Good cause might also be shown where the document assesses the client 



 

himself, or includes "tentative preliminary impressions of the legal or factual issues 

presented in the representation, recorded primarily for the purpose of giving internal 

direction to facilitate performance of the legal services entailed in that representation."  

(Id.) Missing from the Court’s definition of good cause was “the client hasn’t paid his bill.”  

Most clients can make an argument that your retention of their files is causing them 

damage.  The better choice is not to give the appearance that you are holding the file 

hostage. 

Bar Complaints 

 If a client has filed a Bar Complaint against you, hire counsel to respond.  There 

are many defenses that may cause the State Bar to dismiss a complaint at the first stage.  

It is not uncommon for a Bar Complaint that has no merit on its face to become a serious 

matter because the responding attorney says too much, or, even worse, lies, in the initial 

response.  Hire someone who is experienced in these matters.  It can save you a lot of 

stress, and for a serious allegation, it can save your license.  

Professionalism 

 Georgia rightfully puts an emphasis on Professionalism. As noted on the State Bar 

of Georgia website, The Supreme Court has distinguished between ethics and 

professionalism, to the extent of creating separate one-hour CLE requirements for 

each.  The best explanation of the distinction between ethics and professionalism that is 

offered by former Chief Justice Harold Clarke of the Georgia Supreme Court: 

 ". . . the idea that ethics is a minimum standard which is required of 

all lawyers while professionalism is a higher standard expected of all 

lawyers." 



 

 Laws and the Rules of Professional Conduct establish minimal standards of 

consensus impropriety; they do not define the criteria for ethical behavior.  In the 

traditional sense, persons are not "ethical" simply because they act lawfully or even within 

the bounds of an official code of ethics.  People can be dishonest, unprincipled, 

untrustworthy, unfair, and uncaring without breaking the law or the code.  Truly ethical 

people measure their conduct not by rules but by basic moral principles such as honesty, 

integrity and fairness. 

https://www.gabar.org/aboutthebar/lawrelatedorganizations/cjcp/professionalism-cle-

guidelines.cfm 

 In Georgia, we have The Lawyer’s Creed and Aspirational Statement on 

Professionalism.  They read as follows: 

A LAWYER'S CREED 

To my clients, I offer faithfulness, competence, diligence, and good judgment.  I will 

strive to represent you as I would want to be represented and to be worthy of your trust. 

To the opposing parties and their counsel, I offer fairness, integrity, and civility.  I 

will seek reconciliation and, if we fail, I will strive to make our dispute a dignified one. 

To the courts, and other tribunals, and to those who assist them, I offer respect, 

candor, and courtesy.  I will strive to do honor to the search for justice. 

To my colleagues in the practice of law, I offer concern for your welfare.  I will 

strive to make our association a professional friendship. 

To the profession, I offer assistance.  I will strive to keep our business a profession 

and our profession a calling in the spirit of public service. 

To the public and our systems of justice, I offer service.  I will strive to improve 

the law and our legal system, to make the law and our legal system available to all, and 

https://www.gabar.org/aboutthebar/lawrelatedorganizations/cjcp/professionalism-cle-guidelines.cfm
https://www.gabar.org/aboutthebar/lawrelatedorganizations/cjcp/professionalism-cle-guidelines.cfm


 

to seek the common good through the representation of my clients. 

ASPIRATIONAL STATEMENT ON PROFESSIONALISM 

 The Court believes there are unfortunate trends of commercialization and loss of 

professional community in the current practice of law.  These trends are manifested in 

an undue emphasis on the financial rewards of practice, a lack of courtesy and civility 

among members of our profession, a lack of respect for the judiciary and for our systems 

of justice, and a lack of regard for others and for the common good.  As a community of 

professionals, we should strive to make the internal rewards of service, craft, and 

character, and not the external reward of financial gain, the primary rewards of the 

practice of law.  In our practices we should remember that the primary justification for 

who we are and what we do is the common good we can achieve through the faithful 

representation of people who desire to resolve their disputes in a peaceful manner and 

to prevent future disputes.  We should remember, and we should help our clients 

remember, that the way in which our clients resolve their disputes defines part of the 

character of our society and we should act accordingly. 

 As professionals, we need aspirational ideals to help bind us together in a 

professional community.  Accordingly, the Court issues the following Aspirational 

Statement setting forth general and specific aspirational ideals of our profession.  This 

statement is a beginning list of the ideals of our profession.  It is primarily 

illustrative.  Our purpose is not to regulate, and certainly not to provide a basis for 

discipline, but rather to assist the Bar's efforts to maintain a professionalism that can 

stand against the negative trends of commercialization and loss of community.  It is the 

Court's hope that Georgia's lawyers, judges, and legal educators will use the following 

aspirational ideals to reexamine the justifications of the practice of law in our society 

and to consider the implications of those justifications for their conduct.  The Court feels 



 

that enhancement of professionalism can be best brought about by the cooperative 

efforts of the organized bar, the courts, and the law schools with each group working 

independently, but also jointly in that effort. 

General Aspirational Ideals 

As a lawyer, I will aspire: 

(a) To put fidelity to clients and, through clients, to the common good, before selfish 

interests. 

(b) To model for others, and particularly for my clients, the respect due to those we call 

upon to resolve our disputes and the regard due to all participants in our dispute 

resolution processes. 

(c) To avoid all forms of wrongful discrimination in all of my activities including 

discrimination on the basis of race, religion, sex, age, handicap, veteran status, or 

national origin.  The social goals of equality and fairness will be personal goals for me. 

(d) To preserve and improve the law, the legal system, and other dispute resolution 

processes as instruments for the common good. 

(e) To make the law, the legal system, and other dispute resolution processes available 

to all. 

(f) To practice with a personal commitment to the rules governing our profession and to 

encourage others to do the same. 

(g) To preserve the dignity and the integrity of our profession by my conduct.  The 

dignity and the integrity of our profession is an inheritance that must be maintained by 

each successive generation of lawyers. 

(h) To achieve the excellence of our craft, especially those that permit me to be the 

moral voice of clients to the public in advocacy while being the moral voice of the public 

to clients in counseling.  Good lawyering should be a moral achievement for both the 



 

lawyer and the client. 

(i) To practice law not as a business, but as a calling in the spirit of public service. 

Specific Aspirational Ideals 

As to clients, I will aspire: 

(a) To expeditious and economical achievement of all client objectives. 

(b) To fully informed client decision-making.  As a professional, I should: 

(1) Counsel clients about all forms of dispute resolution; 

(2) Counsel clients about the value of cooperation as a means towards the productive 

resolution of disputes; 

(3) Maintain the sympathetic detachment that permits objective and independent advice 

to clients; 

(4) Communicate promptly and clearly with clients; and, 

(5) Reach clear agreements with clients concerning the nature of the representation. 

(c) To fair and equitable fee agreements.  As a professional, I should: 

(1) Discuss alternative methods of charging fees with all clients; 

 2) Offer fee arrangements that reflect the true value of the services rendered; 

 3) Reach agreements with clients as early in the relationship as possible; 

(4) Determine the amount of fees by consideration of many factors and not just time 

spent by the attorney; 

(5) Provide written agreements as to all fee arrangements; and 

(6) Resolve all fee disputes through the arbitration methods provided by the State Bar of 

Georgia. 

(d) To comply with the obligations of confidentiality and the avoidance of conflicting 

loyalties in a manner designed to achieve the fidelity to clients that is the purpose of 

these obligations. 



 

As to opposing parties and their counsel, I will aspire: 

(a) To cooperate with opposing counsel in a manner consistent with the competent 

representation of all parties.  As a professional, I should: 

(1) Notify opposing counsel in a timely fashion of any cancelled appearance; 

(2) Grant reasonable requests for extensions or scheduling changes; and, 

(3) Consult with opposing counsel in the scheduling of appearances, meetings, and 

depositions. 

(b) To treat opposing counsel in a manner consistent with his or her professional 

obligations and consistent with the dignity of the search for justice.  As a professional, I 

should: 

(1) Not serve motions or pleadings in such a manner or at such a time as to preclude 

opportunity for a competent response; 

(2) Be courteous and civil in all communications; 

(3) Respond promptly to all requests by opposing counsel; 

(4) Avoid rudeness and other acts of disrespect in all meetings including depositions 

and negotiations; 

(5) Prepare documents that accurately reflect the agreement of all parties; and 

(6) Clearly identify all changes made in documents submitted by opposing counsel for 

review. 

As to the courts, other tribunals, and to those who assist them, I will aspire: 

(a) To represent my clients in a manner consistent with the proper functioning of a fair, 

efficient, and humane system of justice.  As a professional, I should: 

(1) Avoid non-essential litigation and non-essential pleading in litigation; 

(2) Explore the possibilities of settlement of all litigated matters; 

(3) Seek non-coerced agreement between the parties on procedural and discovery 



 

matters; 

(4) Avoid all delays not dictated by a competent presentation of a client's claims; 

(5) Prevent misuses of court time by verifying the availability of key participants for 

scheduled appearances before the court and by being punctual; and 

(6) Advise clients about the obligations of civility, courtesy, fairness, cooperation, and 

other proper behavior expected of those who use our systems of justice. 

(b) To model for others the respect due to our courts.  As a professional I should: 

(1) Act with complete honesty; 

(2) Know court rules and procedures; 

(3) Give appropriate deference to court rulings; 

(4) Avoid undue familiarity with members of the judiciary; 

(5) Avoid unfounded, unsubstantiated, or unjustified public criticism of members of the 

judiciary; 

(6) Show respect by attire and demeanor; 

(7) Assist the judiciary in determining the applicable law; and, 

(8) Seek to understand the judiciary's obligations of informed and impartial decision-

making. 

As to my colleagues in the practice of law, I will aspire: 

(a) To recognize and to develop our interdependence; 

(b) To respect the needs of others, especially the need to develop as a whole person; and, 

(c) To assist my colleagues become better people in the practice of law and to accept 

their assistance offered to me. 

As to our profession, I will aspire: 

(a) To improve the practice of law.  As a professional, I should: 

(1) Assist in continuing legal education efforts; 



 

(2) Assist in organized bar activities; and, 

 (3) Assist law schools in the education of our future lawyers. 

(b) To protect the public from incompetent or other wrongful lawyering.  As a 

professional, I should: 

(1) Assist in bar admissions activities; 

(2) Report violations of ethical regulations by fellow lawyers; and, 

(3) Assist in the enforcement of the legal and ethical standards imposed upon all 

lawyers. 

As to the public and our systems of justice, I will aspire: 

(a) To counsel clients about the moral and social consequences of their conduct. 

(b) To consider the effect of my conduct on the image of our systems of justice including 

the social effect of advertising methods. As a professional, I should ensure that any 

advertisement of my services: 

(1) is consistent with the dignity of the justice system and a learned profession; 

(2) provides a beneficial service to the public by providing accurate information about 

the availability of legal services; 

(3) educates the public about the law and legal system; 

(4) provides completely honest and straightforward information about my 

qualifications, fees, and costs; and 

(5) does not imply that clients' legal needs can be met only through aggressive tactics. 

(c) To provide the pro bono representation that is necessary to make our system of 

justice available to all. 

(d) To support organizations that provide pro bono representation to indigent clients. 

 (e) To improve our laws and legal system by, for example: 

(1) Serving as a public official; 



 

(2) Assisting in the education of the public concerning our laws and legal system; 

(3) Commenting publicly upon our laws; and, 

(4) Using other appropriate methods of effecting positive change in our laws and legal 

system. 

 Practicing law with Professionalism does not equate to being a weak 

lawyer.  Attorneys who feel compelled to exploit every advantage and treat 

opposing counsel like the enemy are not providing any extra benefit to their 

clients, and they are doing a disservice to the legal community.   
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The Defense Lawyer’s Perspective

As regards written discovery:

1. What do you really want to obtain?
2. Why do you want it?
3. Do you really think you’re going to use it in depositions or trial?
4. If the roles were reversed, how would you respond to the 

request?
5. When the shoe is on the other foot, do you answer the request the 

same way you expect it to be answered when you propound it?

2



Written Discovery – Common Examples of Excess

Every single policy and procedure from any manual, ever.

Every personnel file for every employee in the building over a four 
year period regardless of whether those people had any involvement 
with the resident

Every log (infection, fall, wound) regardless of subject matter for the 
entire time period

Everything you could just as easily get with a FOIA request

Every minute from every meeting of every committee
3



Common Examples, Continued

Every grievance, complaint log, etc. from a year before the residency 
through one year after the residency

Every budget, expenditure, variance, and any email communication 
about the same.

And the list goes on . . . to what end?

4
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Written Discovery – What really happens most of the 
time in most of the cases

Discovery from a prior case is pulled up on your server, names and 
dates are changed, and it is sent out.

With rare exception, those same boilerplate requests are answered 
with the same boilerplate objections as always.

Rule 6.4 letters are exchanged, eventually.

Motion to Compel, eventually.

Hearing, eventually, and a ruling after that.
6



And, If You Get Everything You Requested, Then:

Some 6-7 months after the case is filed, if not longer, there are at least 40,000 
pages of stuff in your office for a single case.

Some of that paper may prove useful in depositions, assuming you can find it –
but you either have to find it yourself (you have time for that?) or pay someone 
to find it for you.

You have dozens of hours of uncompensated time and the case has not been 
advanced.

The defense firm has charged many thousands of dollars to the client, but has 
zero knowledge about how bad the actual case may or may not be.

And You Wonder Why Early Resolution is Elusive???7



Written Discovery, Some Examples, Firms and Case 
Names Redacted:
Request: Any and all reports or data compilations that concern the status or 
condition of residents during _____’s residency at the facility.

Request: Any and all documents regarding policies and procedures governing 
resident care, related medical services, and general facility operation in effect 
during _______’s residency.

Request: For all witnesses identified in INTs 3, 4, and 6, produce personnel 
files, including all job descriptions, job applications, verification of references, 
certifications/licensing, job evaluations, discipline/counseling, training, 
transfers, termination, and policies and procedures.

Will These Requests Get Meaningful Responses?8



Written Discovery, Some Suggestions:

You probably know the name and title of the document you really want – ask for 
it specifically in a separate, distinct request. (There is no limit to RPD’s).

If you’re weary of reading the objections “vague, overbroad, unduly 
burdensome,” then stop sending out requests with 3-7 clauses each identifying, 
vaguely, some category of documents you think you may want.

It may well be that we still have to fight about whether you can have certain 
documents unless ordered by the Court, but at least we all will know what we 
are fighting about before we get inside the Courtroom on the morning of the 
hearing – as will the Judge.

9



More Written Discovery, Some Examples, Firms and 
Case Names Redacted:

Response: Plaintiff does not recall the identity of each healthcare provider or the 
care/treatment rendered; however, this information should be contained in the medical 
records already in the possession of these Defendants.

Response (to request that allegedly negligent care providers be identified): The failures that 
resulted in injuries occurred over many months and involved multiple disciples (sic) and many 
caregivers from each disciple (sic). Further, many of the failures were not documented making 
it impractical, if not impossible, to identify the specific individuals present.

Response (to request that identity of former employees contacted by plaintiff’s counsel be 
revealed): Objection, as this interrogatory seeks to discover attorney work product as to any 
investigations conducted by Plaintiff’s counsel.

10



Written Discovery, Some More Suggestions:

Think Goose/Gander as much as possible – are you doing what you decry in 
others?

Resist the temptation to paint with a broad brush, both in terms of the discovery 
requests you serve and in your characterization of the responses you receive.

Remember that this is a fairly small community – we are all going to see each 
other again in the next case.

This business is hard enough as it is – let’s try to fight over the ultimate 
outcome of the case – not the same tired discovery requests that draw the same, 
hasty non-answers.

11



Discovery – The Defense Perspective

Jeff Braintwain
Huff, Powell & Bailey, LLC



CONNECTING WITH 
JURORS ON DA M AGES

<< Back to Table of Contents



CONNECTING WITH JURORS ON DAMAGES 
 

 

 

by Eric J. Hertz, Esq.* 

ERIC J. HERTZ, P.C. 
8300 Dunwoody Place, Suite 210 

Atlanta, Georgia 30350 

(404) 577-8111 

eric@hertz-law.com 

www.hertz-law.com 
 

 

INTRODUCTION .................................................................................................................. 1 

I. LAY THE GROUNDWORK FOR CONNECTION IN VOIR DIRE .......................1 

A. Use Voir dire To Understand What Makes Each Juror Tick ..........................1 

 

B. Candidly Address Juror Concerns About Frivolous Lawsuits .......................2 

 

C. Help The Jury Understand That Your Client Suffered Serious Injury ............3 

 

D. Emphasize Shared Values That Support An Award Of Damages ...................4 

 

E. Prepare The Jury To See The “Big Picture” On Damages ............................4 

II. ESTABLISH POWERFUL THEMES DURING OPENING STATEMENTS ......4 

III. INTRODUCE EVIDENCE THAT BUILDS UPON YOUR THEMES.................. 5 

IV. EDUCATE AND EMPOWER JURORS DURING CLOSING ARGUMENTS, 

THEN HELP THEM QUANTIFY YOUR CLIENT’S DAMAGES .................. 6 

CONCLUSION .................................................................................................................. 8 

 

                                                 
* Eric J. Hertz is a double Board Certified Trial Attorney who has tried over 100 jury trials as Lead Attorney. He has 

collected multi-millions of dollars for his clients, including several record high verdicts. Mr. Hertz is the Author of 

Nursing Home Abuse and Your Loved Ones 2016 and Co-Author: Punitive Damages in Georgia, 1997-2019; Co-

Author: Georgia Law of Damages, 1998-2019; Co-Author: Georgia Law of Torts, Forms, all Published by 

Thomson-West. He is also the Author of Hertz’s Trial Notebook, Institute of Continuing Legal Education of 

Georgia and Co-Author of Verdict, “Punitive Damage Trial Preparation,” Fall, 1999; Verdict: “Representing David 

Against Goliath,” Summer, 2000, Published by Georgia Trial Lawyer Association. He has also tried over 100 jury 

trials and has handled over 100 wrongful death cases. 



1 

 

INTRODUCTION 

What does it mean to “connect?”  A quick scan of Merriam-Webster’s online dictionary 

provides two subtly different definitions that we, as lawyers, need to appreciate and emphasize at 

every phase of trial.  The first definition is “to become joined.”  The second is “to have or establish 

a rapport.”  A successful trial may very well hinge on whether you are able to build sufficient 

rapport with your jurors to help them feel they are “joined” together with you and your client in a 

righteous cause.  So how do we build this kind of connection with the jury?  The process starts in 

voir dire, your first opportunity to get to know your jurors, build common ground, and lay a 

foundation for your themes at trial.  The process continues through opening statements as you help 

jurors see and feel what happened to your client, show them why it happened, identify who is 

responsible, and introduce powerful themes that will guide the jury’s interpretation of the evidence.  

The promise of your opening statement must then be fulfilled as you prove the damages your client 

suffered and introduce evidence that supports, emphasizes, and reemphasizes your themes.  

Finally, the process culminates in closing arguments, when you connect your themes to the 

evidence, make good on your promises, and help the jury understand how to quantify your client’s 

injuries and damages to arrive at a just award. 

I. LAY THE GROUNDWORK FOR CONNECTION IN VOIR DIRE. 

A. Use Voir dire To Understand What Makes Each Juror Tick. 

The term “voir dire” literally means to speak the truth.1  Voir dire is thus your opportunity 

to ask questions of prospective jurors and receive truthful answers—and, if you listen carefully, 

those answer can serve as the foundation upon which you can build meaningful connections with 

                                                 
1 Black's Law Dictionary (rev. 4th ed. 1968).   
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the jury throughout the course of your trial.  Although there are some limits2 on the questions you 

can ask prospective jurors, the scope of voir dire remains relatively broad.  Indeed, subject to the 

discretion of the Court, Georgia law grants attorneys a statutory right to ask questions regarding 

“any matter or thing which would illustrate any interest of the prospective juror in the case, 

including any opinion as to which party ought to prevail,” as well as “any fact or circumstance 

indicating any inclination, leaning, or bias which the prospective juror might have respecting the 

subject matter of the action or the counsel or parties thereto, and the religious, social, and fraternal 

connections of the prospective juror.”3  Of course, the primary purpose of voir dire is to determine 

whether any of the prospective jurors might be prejudiced against you, your client, or your case—

but the value of voir dire does not end there.  Voir dire is also your first opportunity to interact 

with your jurors, and it is your only real opportunity to get to know them on a human level—to 

learn what makes each juror tick and understand what kind of arguments, themes, and analogies 

might appeal to them.  I have never viewed voir dire as a chance to impress the jury with slick talk 

or a winning smile; instead, I see it as an opportunity to understand each juror personally, because 

understanding is the first step toward real connection. 

B. Candidly Address Juror Concerns About Frivolous Lawsuits. 

 One of the biggest obstacles trial attorneys face in helping their clients obtain full 

compensation is the generalized suspicion with which some jurors view plaintiffs, plaintiffs’ 

attorneys, and the million-dollar coffee verdicts jurors may have heard about in the news media.  

Some jurors may come to voir dire with a belief that “frivolous” lawsuits are running rampant or 

ruining the economy; others may feel that trial attorneys have turned the jury system into a 

                                                 
2 For example, it is improper to ask how a juror would act given certain contingencies or based on a hypothetical state 

of facts, and your questions should not be framed so as to require a response from a juror that might amount to a 

prejudgment of the action.  See Ga. Unif. Super. Ct. R. 10.1. 
3 O.C.G.A. § 15-12-133. 
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haphazard “lottery” by bending the truth or exaggerating their clients’ injuries; still others may 

have been sued personally by a plaintiff whom they did not believe was truly injured. These are 

fairly common juror concerns that must be addressed and resolved if you truly want to connect 

with your jury and build the kind of credibility it takes to ask for—and ultimately receive—a 

substantial award of damages for your client.  For this reason, it is often helpful to be candid with 

the jury from the outset and address these concerns head on.  Querying prospective jurors about 

their views on these issues opens the floor for honest discussion. 

C. Help The Jury Understand That Your Client Suffered Serious Injury. 

Once you have candidly discussed any concerns jurors might have about frivolous lawsuits, 

it is equally important to help the jury understand—at least implicitly—that your client’s case 

is not frivolous.  One way to do this is by asking potential jurors about relevant experiences in 

their own lives that connect with the specific facts of your case.  You want to understand how each 

juror’s own experiences might shape his or her view of your client’s case—but at the same time, 

you want to show the jury that the injuries your client suffered were substantial and worthy of 

careful consideration.  Take, for example, a wrongful-death case involving sepsis secondary to 

pressure sores.  If one of your jurors worked in a nursing home—and another lost her grandfather 

to pressure sores—you would want to take the time to understand how these experiences affected 

them and determine what kind arguments might appeal to them should they sit on your jury.  

This process, however, also presents you with an opportunity to educate the jury to some degree 

about the serious nature of your client’s injuries.  Thus, querying jurors about relevant life 

experiences allows you not only to understand the lens through which each juror might view the 

facts of your case, but also to emphasize the devastating nature of the loss suffered by your client. 
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D. Emphasize Shared Values That Support An Award Of Damages. 

Although some jurors come to voir dire with reservations about frivolous lawsuits, most 

jurors also bring with them deeply held values that will serve as a catalyst for a substantial award 

of damages where warranted by the evidence.  Most jurors, for instance, believe that human life is 

precious and deserving of respect.  Most jurors believe that society has a right to set reasonable 

standards of behavior for individuals and entities.  Most jurors believe that accountability promotes 

responsible behavior.  Most jurors believe that people should pay what they owe and, likewise, 

that people should be paid what they are owed.  Highlight these shared values and bring them to 

the forefront during voir dire. 

E. Prepare The Jury To See The “Big Picture” On Damages. 

Where warranted by the evidence in a nursing-home case, it is often effective to focus 

not only on the specific incident that caused your client’s injury, but also on the business 

environment that bred the conditions that made your client’s injury possible—for example, chronic 

understaffing caused by a corporate entity’s focus on turning a profit rather than providing the best 

possible care for residents.  At trial, this concept can be expressed to the jury in themes such as 

“revenue over residents” or “profits over people.”  And you can begin to lay the groundwork for 

these themes during voir dire by once again querying the jury regarding relevant life experiences 

with issues such as short staffing while working for their own employers. 

II. ESTABLISH POWERFUL THEMES DURING OPENING STATEMENTS. 

 

At trial, continue to build upon the shared values and implied themes you established with 

the jury during voir dire and craft your entire case around those powerful ideas and concepts. 

In your opening statement, drive home the seriousness of your case from the outset by making 

your client’s injuries apparent as soon as possible.  Focus on disturbing facts, specific details, 
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human impact, and personal damage.  Be vivid and descriptive, so that the jury sees what you say.  

Take the jury to your client’s bedside and help them smell the infection.  Show the jury what 

happened to your client by relating specific incidents and allowing jurors to experience those 

incidents themselves through actions, senses, feelings, and details rather than in summary form. 

Then show the jury that this suffering was the defendant’s fault.  Show the jury not only what 

happened to your client, but why it happened.  Demonstrate to the jury that the defendant put profits 

over people and cared more about revenue than residents.  Repeat your themes early and often, 

and tie them to the evidence you expect to introduce. 

III. INTRODUCE EVIDENCE THAT BUILDS UPON YOUR THEMES. 

Your opening statement is essentially a promise to the jury, and you must make good on 

that promise throughout the presentation of your evidence.  Each witness you introduce should 

move your client’s story forward and reemphasize your themes.  Establish first of all that your 

client suffered serious injury and endured terrible suffering.  While your client or your client’s 

family may be able to use metaphors or other language to describe their suffering,4 the description 

of physical pain is often a subjective and abstract endeavor.5  Thus, your witnesses should not only 

describe your client’s pain and injuries to the jury, but they should also discuss in concrete detail 

the full scope of the personal trauma the defendant’s negligence inflicted on your client: the 

specific activities your client can no longer enjoy, the specific events your client missed, the tender 

moments your client will never experience again, specific anecdotes and incidents that help the 

jury walk a day in your client’s shoes.  Corroborate this not only through witness testimony, but 

                                                 
4 Sw. R.R. v. Hankerson, 61 Ga. 114, 115 (1878); Harrison v. Se. Fair Ass'n, 104 Ga. App. 596, 597, 122 S.E.2d 

330, 332 (1961); Blosfeld v. Hall, 236 Ga. App. 286, 287, 511 S.E.2d 196, 198 (1999). 
5 St. Paul Ins. Co. v. Henley, 141 Ga. App. 581, 583, 234 S.E.2d 159, 160 (1977). 
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also through expert medical evidence.6  Then, once again, show the jury that the responsibility for 

this suffering rests squarely with the nursing home.  Demonstrate to the jury that the damages your 

client suffered are inextricably bound up with the nursing home’s systemic neglect.  With each 

examination you conduct, prove to the jury that the defendant put profits over people.  Show them 

that the defendant valued revenue over residents.  Emphasize the defendant’s reckless callousness 

over and over again.  Fulfill the promise of your opening statement so that, by the time you are 

ready to make your closing argument, the jury is joined with you in your client’s cause. 

IV. EDUCATE AND EMPOWER JURORS DURING CLOSING ARGUMENTS, 

THEN HELP THEM QUANTIFY YOUR CLIENT’S DAMAGES. 

 

Juries will usually be angered by inexcusable neglect on the part of a nursing home. 

Harness that anger during closing arguments as you prepare the jury to consider damages. Begin 

by showing the jury once again the terrible suffering your client endured—and always link that 

suffering to the conduct of the nursing home.  Emphasize your themes repeatedly throughout your 

closing and connect those themes to the evidence introduced throughout trial.  Show the jury once 

again how specific decisions the defendant made reveal that the defendant put profits over people 

and valued revenue over residents.  Then empower your jurors.  Help them understand that their 

verdict will protect human dignity and the sanctity of human life.  Help them understand that their 

verdict will hold wrongdoers accountable.  Help them know that their verdict will promote 

responsible behavior, compensate the innocent victim, and prevent a windfall for the wrongdoer.  

Show them that their service on the jury also serves the shared values you established with them 

from the very first time you met them in voir dire. 

                                                 
6 Durden v. Liberty Mut. Ins. Co., 151 Ga. App. 399, 399, 259 S.E.2d 656, 657 (1979); Lane v. Tift Cty. Hosp. Auth., 

228 Ga. App. 554, 562, 492 S.E.2d 317, 324 (1997). 
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At this point, it is time to educate the jury on damages and help them quantify their award. 

Nursing-home cases pose unique challenges in this regard, because items of damage such as 

economic loss, lost earnings, and lost earning capacity typically are not relevant factors due to the 

resident’s advanced age and ill health.  Additionally, medical bills are often lower in nursing-home 

cases than is otherwise typical, as, tragically, negligence or abuse at a nursing home often results 

in the resident’s death.  Even when this is not the case, the resident typically continues to receive 

treatment in the nursing home, and thus it can be difficult to determine what treatment is 

attributable to a resident’s underlying conditions as opposed to the defendant’s neglect or abuse.  

As a result, the majority of damages you seek will likely be general or punitive damages that are 

measured not by bills or receipts but by the enlightened conscience of the jury as applied to the 

facts and circumstances of your case—and the jury will need your help to understand how to arrive 

at a just and adequate award. 

For example, it is not enough to simply motivate the jury to punish and deter the defendant 

through an arbitrary award of punitive damages.  Rather, the jurors will likely be looking to you 

to help them arrive at a reasonable and principled basis for calculating the amount of their award.  

You can assist the jury in this regard by tying the amount of punitive damages you seek to a number 

already in evidence, such as the annual profit of the facility and the amount of bonuses the 

executive team received over the relevant timeframe.  Demonstrate to the jury how many nurses 

or CNAs could have been hired if that money had been used to hire staff rather than line the pockets 

of executives.  In much the same way, the jury will need your assistance to quantify subjective 

general damages such as pain and suffering.  This can be done, for instance, by introducing the 

“per diem” argument.  If your client was forced to languish in constant pain for months on end due 

to the defendant’s negligence, ask the jury to assign a reasonable and principled sum of money to 
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each day of suffering your client endured—such as the average amount of profit the facility made 

per day over the relevant timeframe. No matter what analogy you choose, helping jurors 

understand how to quantify their award in a principled way ultimately allows them to return a 

principled and fair verdict for your client.   

CONCLUSION 

Asking for—and receiving—a substantial award of damages is not simply a function of an 

artfully crafted closing argument.  Instead, it is a matter of right and wrong, of shared values and 

beliefs, of evidence and proof interpreted through the themes you introduced to the jury from the 

very outset of the proceedings.  It is a product of the promises you made to the jury and then 

fulfilled throughout the trial.  Perhaps most fundamentally, connecting with jurors on the issue of 

damages is the process of connecting real people to the reality of your client’s experience, and it 

begins with voir dire and culminates when you make your final argument to the jury. 
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Model for Analysis

THE FIVE ESSENTIAL ELEMENTS OF A 
GREAT STORY

• Protagonist
• Antagonist
• An Inciting Event
• Conflict
• Resolution
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Pierce v. Seneca Health 
and Rehabilitation





How Did This 
Happen?



Why Did This 
Happen?



Dorothy Reynolds

“A chubby little ball 
of energy.”

• 87 years old
• Married 45 years; 

Widowed
• Mother of 2 sons
• Grandmother of 5
• Homemaker & 

Bookkeeper
• Loved travel, sports, & 

gardening



Multiple Violations 
of Fundamental Rules 

of Nursing Care



ASSESS

PLAN

INTERVENE

EVALUATE

RESULT
A complete breakdown of the nursing process: 

assess, plan, intervene, evaluate



Rules of Nursing Care
RULE 1: EVERY NURSING HOME RESIDENT MUST 
RECEIVE A TIMELY AND ACCURATE ASSESSMENT

RULE 2: AN INDIVIDUALIZED CARE PLAN MUST BE 
CREATED AND MAINTAINED FOR EVERY NURSING 
HOME RESIDENT

RULE 3: THE PLAN MUST BE EXECUTED BY CARRYING 
OUT THE PRESCRIBED NURSING INTERVENTIONS

RULE 4: THE EFFECTIVENESS OF THE PLAN AND 
INTERVENTIONS MUST CONSTANTLY BE EVALUATED 
AND RE-EVALUATED



More Violations…

Federal Regulations

State Regulations

Policies & Procedures



THE PROBLEM OF TIME

The staff at Seneca Health and Rehab 
Center knew what they were supposed 

to do…

They just didn’t have the time to do it!



Failures

•  Failure to Monitor Effects of Medication

•  Failure to Preserve Skin Integrity

•  Failure to Provide Adequate Nutrition

•  Failure to Provide Adequate Hydration

•  Failure to Protect Against Infections

•  Failure to Prevent Multiple Falls



Why Did This 
Happen?



Corporate Greed
vs.

Human Need





PROFIT$ 101:
Two Ways to Increase Profits

Cut Costs Increase Revenue



SENECA STAFFING
• Facility routinely understaffed
• Unable to meet needs of 

residents



SENECA STAFFING
Below CMS expected labor for:

The average residents’ needs

Mrs. Reynolds’ needs



SHORT CHANGES 
RESIDENTS

SHORT STAFFING



False Charting

Altered Assessments
Resident Not in Facility
Employee Not at Work 

Altered Care Plans

Altered Weight Records



Garbage In … Garbage Out

“GIGO”



Defendants’ Response:
Blame the Victim

Old age
&

Ill health
Dementia

Cancer



Expert Witness:
Jeffrey Levine, M.D.

• Nationally known wound care expert

• Published books and treatises on prevention 
and treatment of pressure ulcers

• Lectures on the subject to doctors, nurses, 
and nursing home administrators



Expert Witness:
Ann Meurs, R.N.

• Registered Nurse since 1983

• Board Certified as a Gerontological Nurse

• Member of the National Association of Directors 
of Nursing Administration in Long Term Care

• Extensive Experience in Long Term Care



Expert Witness:
Rita Jackson, Ph.D.

• Dietitian with many years experience in long 
term care

• Leading authority in the filed of dietetics

• Published numerous articles in her field



Expert Witness:
Victoria Fierro, C.P.A.

• Forensic accountant and regulatory expert

• Served as Executive Staff Director of Florida 
Department of Health and Rehabilitative 
Services

• Consultant to the U.S. Department of Justice 
and state attorneys general on staffing and 
regulatory issues



Reckoning Required:

COMPENSATE

PUNISH



DE A LING WITH 
BILLS & L IENS

<< Back to Table of Contents



BILLS AND LIENS IN NURSING HOME CASES  
Initiating Claims and Settling Liens  

  

Litigating a nursing home case is oftentimes like walking through some dark and scary              

woods at night. In those instances, bills and liens represent the wolves and bears ready to devour                 

your recovery. Don’t be caught off guard! Medicare, Medicaid, and healthcare providers are             

hungrier than ever to collect every penny of reimbursement possible. Being proactive can help              

you sneak past their dens and make the settlement and recovery distribution process much safer               

for your client.  

A. MEDICAID  

Since over six in ten nursing home residents are beneficiaries of the program, Medicaid              1

will almost always be a factor in nursing home cases. In fact, Medicaid is the primary payer for                  

long-term care, handling 100% of the cost of care. This equated to over $55 billion for nursing                 2

homes in 2015 alone.   3

Medicaid is a joint federal and state program that provides medical benefits to needy              

families. The Georgia Department of Community Health oversees the Medicaid program in            4

Georgia and has contracted with several private health plans to administer benefits. These             

private health insurance administrators, including WellCare, PeachState, Amerigroup, and         

CareSource, may chase subrogation directly but more likely will outsource to a third-party             

vendor.  

1 ww.kff.org/wp-content/uploads/2017/06/infographic-medicaid_s-role-in-nursing-home-care-thumbnail.png 
2 Id. 
3 Id. 
4 O.C.G.A. § 49-4-140 et seq.  
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The Georgia Department of Community Health (DCH) has a lien for the charges of              

medical care related to your client’s injuries caused by the at-fault nursing home. DCH has one                5

year to enforce its lien right after liability is determined or a settlement is reached.   6

1. INITIATING A CLAIM WITH MEDICAID 

Medicaid members acknowledge Medicaid’s recovery right by signing their application          

for Medicaid benefits. The Subrogation Unit is responsible for enforcing Medicaid’s right to             7

recover and ensures the State receives reimbursement for services provided to members involved             

in personal injury actions.  

Notify DCH as soon as possible. To notify DCH of the pending tort action or to initiate                 8

negotiations regarding the value of the a lien, you must work with its vendor, Health               

Management Systems (HMS). HMS can be contacted at:  

Georgia Department of Community Health 
Subrogation Unit 
900 Circle 75 Parkway Ste 650 
Atlanta, GA 30339 
Phone: 678-564-1163 Fax: 855-467-3970 
 
As indicated, Health Management Systems (HMS) will accept notice of the pending tort             

action via phone or fax. Be advised that notice is not a condition precedent to filing the claim.                  9 10

5 O.C.G.A. § 49-4-149(a). 
6 O.C.G.A. § 44-14-473(a). 
7 See hms website, Subrogation FAQ, at 2,  http://hms.com/ga/subrogation-faq/  
8 O.C.G.A. § 9-2-21. 
9 HMS phone: 678-564-1163, fax: 588-467-3970. 
10 Id. 
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The transmittal form, found on HMS website, provides the Department with all the information it               

needs to pursue reimbursement including: 

(1) Lawyer name and contact information;  

(2) Medicaid member name;  

(3) Medicaid member’s ID number;  

(4) At-fault insurance carrier’s information and claims representative contact; and 

(5) Contact information for the at-fault insurer’s counsel.   11

Once HMS has received your transmittal form, the Subrogation Unit will contact you             

with the recovery amount sought. You can request a detailed breakdown of the bills paid by                

Medicaid, however, to do so you must include a signed medical authorization permitting             

Medicaid to release your clients records to you.  

2. NEGOTIATING THE LIEN WITH MEDICAID 

Medicaid has the discretion to compromise, settle, and release its lien and have             

traditionally been flexible in resolving these matters. However, DCH regulations are unclear in             12

how this discretionary power to compromise is administered. As such, negotiations with            

Medicaid are likely to be inconsistent and even unpredictable.  

Georgia’s “made whole” doctrine does not apply to Medicaid liens even though the             

health insurance program is managed locally within Georgia. Similarly, a lien reduction for the              13

11 http://hms.com/wp-content/uploads/2016/02/Transmittal_Form.pdf  
12 O.C.G.A. § 49-4-148.  
13 Padgett v. Toal, 261 Ga. App. 154, 157, 581 S.E.2d 744, 746-47 (2003).  
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pro-rata cost of attorney’s fees and expenses is not guaranteed. Unless Medicaid voluntarily             14

agrees to reduce its lien, it is not obligated to reduce the value of the lien.   15

To further complicate matters, where the case involves the death of the Medicaid             

beneficiary, not only must the lien on the recovery be resolved, but the beneficiary’s              

representative should be educated on the Medicaid’s Estate Recovery Program. Estate           16

Recovery is the process by which beneficiaries with qualified assets are required to reimburse              

Medicaid for various services provided by the program. The reimbursed funds are recovered             17

from the Medicaid beneficiary's estate for the cost of these services, which include nursing              

facility services, personal care services, home and community-based services, hospital services,           

and prescription drug services. However, Estates valued at $25,000 or less are exempt.             18 19

Further, Estate Recovery is delayed if the deceased member’s spouse is alive, the deceased              

member has a living child under the age of 21, or the deceased member has a living child of any                    

age who is blind or permanently and totally disabled.   20

Due to the quirks in dealing with Medicaid, it is advised that one start the negotiation                

claim process early.  

 

 

14 Richards v. Ga. Dep’t of Cmty. Health, 278 Ga. 757, 761, 604 S.E.2d 815, 819 (2004).  
15 See Watts v. Promina Gwinnett, 242 Ga. App. 377, 381, 530 S.E.2d 14 (2000).  
16 O.C.G.A. § 49-4-147.1; Ga. Comp. R. & Regs. R. 111-3-8 (.01-.08).  
17 O.C.G.A. § 49-4-147.1; Ga. Comp. R. & Regs. R. 111-3-8 (.01-.08).  
18 O.C.G.A. § 49-4-147.1; Ga. Comp. R. & Regs. R. 111-3-8 (.01-.08).  
19 O.C.G.A. § 49-4-147.1; Ga. Comp. R. & Regs. R. 111-3-8 (.01-.08).  
20 O.C.G.A. § 49-4-147.1; Ga. Comp. R. & Regs. R. 111-3-8 (.01-.08).  
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B. MEDICARE  

Most nursing home cases will involve Medicare in one way or the other. Medicare is a                

federal health insurance program that covers the disabled and persons 65 years or older.              21

Medicare is divided into Part A and Part B, together generally referred to as “traditional               

Medicare.” Part A deals with payments to hospitals as well as skilled nursing care provided in a                 

nursing home,although under certain conditions and for a limited time. Part B deals with              22

payments to doctors or other healthcare providers.   23

Medicare participants who have been injured at a nursing home and are then treated by               

healthcare providers may have resulting medical expenses conditionally paid by Medicare.           

Medicare is considered a “secondary payor” in such instances and therefore maintains a             

subrogation right against the proceeds of a settlement with the at-fault nursing home. This is               24

why Medicare refers to these types of payments as “conditional payments.” They are conditional              

to the extent that there is a primary source of recovery to pay Medicare back, i.e., the liability                  

insurance carrier.  

Be very wary with Medicare liens. Medicare maintains the right to recover not only from               

the injured resident, but from most other parties involved in the handling of the settlement funds.                

Where Medicare is not reimbursed, the at-fault nursing home’s insurance provider and any             25

attorney receiving payment from the at-fault nursing home may be obligated to pay.   26

21 42 U.S.C. § 405. 
22 42 U.S.C. § 405. 
23 42 U.S.C. § 405. 
24 42 U.S.C. §1395y(b)(2)A)(ii).  
25 42 C.F.R. § 411.25(I). 
26 42 C.F.R. § 411.24(2)(g). 
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The statute of limitations on Medicare’s subrogation right is six years.   27

1. OPENING A CLAIM WITH MEDICARE 

Parties are required to notify Medicare of any settlement, judgment, or payment made to              

a Medicare beneficiary. It is best to notify Medicare well in advance of the pending settlement                28

or judgment because the resolution process is time consuming. Moreover, failure to reimburse             

Medicare can open your settlement to penalties ranging from $1,000 a day fine to double               

damages.   29

The first step is to contact the Medicare Benefits Coordination and Recovery Contractor             

(BCRC) right away. The traditional way of contacting the BCRC is to send a letter or fax a form                   

to open a case: 

Medicare-Data Collections 
P.O. Box 138897 
Oklahoma City, OK 73113-8897 
Fax: 1-405-869-3307 
 
NGHP 
P.O. Box 138882 
Oklahoma City, OK 73113 
Fax: 1-405-869-3309 
 

Medicare will need the following information about your client: 

(1) Name;  

(2) Date of Birth; 

(3) Medicare ID or Social Security Number; 

27 28 U.S.C. § 2814(a). 
28 42 USC 1395y(b)(7) and (8). 
29 42 USC 1395y(b)(2)(B); 42 CFR 411.24, 411.26. 
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(4) Effective Date of benefits; and 

(5) Address associated with the Medicare member.  

After you have alerted Medicare to the pending litigation, be on the lookout for a rights                

and responsibility letter. The rights and responsibilities letter will include a cover page that              

should be attached to all your future communications with Medicare regarding the case.  

Prior to negotiating with your firm or releasing documents, Medicare will require from             

your office a proof of representation and consent to release document signed by the Medicare               

beneficiary or his/her personal representative. These documents allow the Medicare Secondary           

Payor Recovery Contractor (MSPRC) to communicate openly with you. The Medicare website            

maintains “model language” that can be used by your firm in generating a proof of representation                

and consent to release document. If any piece of information is absent, then Medicare will               30

request the information in writing. Not having the proper information up front can lead to some                

serious time delays. 

MSPRC will issue a conditional payment letter within 65 days of receiving your proof of               

representation and consent to release documents. The conditional payment letter will detail            

known claims paid by Medicare related to your case. The conditional payment summary             

represents the estimated dollar amount Medicare will require in reimbursement at the close of the               

case. However, keep in mind that if your client is still receiving treatment, this conditional               

30 
https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Beneficiary-Services/Medicares-R
ecovery-Process/Downloads/Proof-of-Representation-Model-Language.pdf 

 
 

7 



number can change before the final settlement. If a conditional payment letter is not received               

within 65 days, be sure to follow up with the MSPRC.  31

Do not assume the conditional payment summary is accurate. Medicare makes mistakes.            

Review the conditional payment summary for duplicate charges or charges unrelated to the             

litigation and ask to have them removed from your case. Removing duplicates and unrelated              

claims can help reduce the total sought in recovery. To appeal the conditional payment summary,               

fax a letter notifying the MSPRC you are questioning charges included on the conditional              

payment letter and be sure to include a copy of the letter.  

 

2. NEGOTIATING WITH MEDICARE 

When a settlement is reached, notify Medicare of the settlement amount right away.              

Medicare needs the settlement in order to generate its final demand. The at-fault nursing home’s               

insurance company will always require a Medicare final demand amount before issuing a             

settlement check.  

You can submit final settlement information quickly via the MSPRC Online Tool for             

Managing you Case. Still, even with the modern convenience of web based tools, it can take a                 

month of more before you receive the final demand amount from Medicare. 

Medicare will reduce its recovery by a pro-rata share of attorney’s fees and expenses.              32

The method for determining this reduction is as follows:  

(1) Calculate the ratio of procurement costs to the total settlement or judgement;  

31 
www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-and-Recovery-
Overview/Contacts/Contacts-page.html 

32 42 C.F.R. § 411.37. 
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(2) Apply the ratio to the Medicare payment; and 

(3) Subtract the Medicare share of procurement costs from the Medicare lien.  

In instances where the final Medicare recovery amount is greater than the recovery,             

Medicare is allowed to demand the full amount.   33

To be clear, Medicare lines are not affected by Georgia’s “made whole” doctrine.             

However, the final demand amount can be appealed or waived by special request. If your                34

client objects to the final demand amount, a formal request for a waiver must be made in writing                  

to MSPRC. A waiver will be considered where an overpayment occurred due to no fault of the                 

Medicare beneficiary and paying back the money would cause financial hardship or would be              

against equity and good conscience. Waivers are rarely granted so be sure to manage your               35

client’s expectations. The amount of the final demand is likely the amount of the recovery               

obligation. 

Remember, the Medicare lien resolution process is time consuming. The MSPRC will not             

notify you if it needs additional documents. Reach out to the MSPRC via the web portal if you                  

have not received the communication you expected in the timeline.   36

 

 

 

C. HOSPITAL LIENS 

33 42 C.F.R. § 411.37. 
34 42 U.S.C.S. § 1395y(b)(2)(B)(iv); 42 U.S.C. § 1395gg(c). 
35 42 U.S.C. § 1395gg(c). 
36 

www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Attorney-Services/Attorney-Services.htm
l  
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Under Georgia law, hospitals and physician practices, among other healthcare providers,           

have a lien “upon any and all causes of action accruing to the person to whom the care was                   

furnished or to the legal representative of such person on account of injuries giving rise to the                 

causes of action and which necessitated the hospital, nursing home, physician practice, or             

provider of traumatic burn care.”   37

A Hospital Lien is similar to the remedy given to a creditor through garnishment laws:               38

it creates the ability to recover amounts owed to the healthcare provider from funds belonging to                

the debtor and is created at the time care is rendered. Thus, a Hospital Lien attaches only to                  39

claims brought by the patient or the patient’s representative, not to the patient’s personal assets.              40

Further, a Hospital Lien does not attach to a wrongful death claim brought by the family of the                   41

patient.   42

By extension, healthcare providers do not have an action against the at-fault nursing             

home directly. Therefore, any settlement between your client and the nursing home is not              43

binding on the healthcare lienholder, unless that lienholder joins the release.   44

37 O.C.G.A. § 44-14-470(b). 
38 Although multiple healthcare providers are covered under O.C.G.A. § 44-14-470, for the sake of brevity we 

will refer to the lien as a “Hospital Lien.” 
39 Thomas v. McClure, 236 Ga. App. 622, 513 S.E.2d 43 (1999).  
40 Nash v. Allstate Ins. Co., 256 Ga. App. 143, 146, 567 S.E.2d 784 (2002). 
41 Hospital Auth. of Augusta v. Boyd, 96 Ga. App. 705, 101 S.E.2d 207 (1957); O.C.G.A. § 44-14-476; see 

also Integon Indemnity Corp. v. Hendry Medical Ctr., 235 Ga. App. 97, 94, 508 S.E.2d 476 (1998) (holding 
lienholder could not bring action against the liability insurer).  

42 Nash v. Allstate Ins. Co., 256 Ga. App. 143, 146, 567 S.E.2d 784 (2002). 
43 O.C.G.A. § 44-14-476; Integon Indemnity Corp. v. Hendry Medical Ctr., 235 Ga. App. 97, 94 (1998). 
44 O.C.G.A. § 44-14-473(a). 
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A Hospital Liens is subject to attorney’s liens, ensuring the attorney is paid before any               

healthcare provider. Also, a Hospital Lien cannot attach to settlements occurring prior to your              45

client’s treatment by the provider. This means that if care continues after the settlement, the mere                

existence of the lien does not give the hospital access to the settlement funds for any future or                  

continued treatment rendered to your client, even if the treatment is a direct result of the actions                 

of the tort that gave rise to the original injury.   46

The goal for our clients is the reduction or elimination of any hospital lien encumbering               

the recovery. Luckily, State and Federal law provide several methods of achieving this objective.  

1. ATTACK THE STATUTORY VALIDITY OF THE LIEN 

Remember, a Hospital Lien attaches at the time services are rendered, but additional             

action by the healthcare provider is needed or the right may be lost.  

A good first attempt at defeating a hospital lien can be to attack the validity of the notice                  

and filing. The provider hoping to perfect the lien must send written notice of an intent to file the                   

lien via first-class certified mail or overnight delivery. Notice must be sent to the patient, the                47

patient’s legal representative, as well as any other entity, person, or insurer known to the               

provider and believed to be liable for the damages arising from the injuries. Next, the provider                48

must file in the Superior Court of the county in which the provider is located and in the county                   

where the patient resides. Hospitals must file a lien with the clerk of court within 75 days from                  49

45 Holland v. State Farm Mut. Auto. Ins. Co., 236 Ga. App. 832, 513 S.E.2d 48, 50 (1999); Ramsey v. Sumner, 
211 Ga. App. 202, 438 S.E.2d 676 (1993).  

46 O.C.G.A. § 44-14-475. 
47 O.C.G.A. § 44-14-471(a)(1). 
48 Id. 
49 O.C.G.A. § 44-14-471(a)(2). So long as the patient resides in the state of Georgia.  
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the date of discharge. Physician and provider practices can file liens within 90 days from the                50

first day of treatment. Failure to adhere to comply with these requirements, particularly where              51

your client is not put on actual notice, may invalidate the lien.   52

2. ATTACK THE REASONABLENESS OF THE CHARGES 

Even if the lien is valid, you may reduce the lien amount by attacking the prices charged                 

by the healthcare provider. Pursuant to O.C.G.A. § 44-14-470 (b) the hospital lien may only be                

in an amount that reflects “reasonable charges for care and treatment.”   53

First, the reasonability of charges may be ascertained by the amounts hospitals charge to              

both insured and uninsured persons for the same services, or to what may be billed to Medicare                 54

or Medicaid. Second, reasonableness is often in the eye of the beholder. Juries are questioning               55

the reasonableness of hospital billing more than ever. In June 2018, a Colorado jury slashed a                

hospital bill from approximately $230,000 to a paltry $766.74 even after the hospital called three               

experts to testify about the reasonableness of the charges.   56

You may wish to request copies of the following materials: 

● All bills reflecting charges for the same type of services to insured patients during              
the last three years; 

50 O.C.G.A. § 44-14-471(a)(2)(A). 
51 O.C.G.A. § 44-14-471(a)(2)(A). 
52 Integon Indem. Corp. v. Henry Med. Ctr., 235 Ga. App. 97 (1998) (holding that “lien laws and procedures                  

are in derogation of the common law, they must be construed strictly against the creditor and in favor of the                    
debtor”) but see, Thomas v. McClure, 236 Ga. App. 622, 513 S.E.2d 43 (1999).  

53 Id. 
54 Bowden v. Medical Center, Inc., 297 Ga. 285, 296 (2015) (holding that patients challenging the               

reasonableness of hospital liens may use the discovery process “to obtain information and documents              
regarding the amounts that the hospital charged insured patients for the same type of care”).  

55 Generally, healthcare providers cannot seek amounts over and above what was billed to Medicare. 42 
U.S.C. § 1395cc(a)(1)(A); 42 C.F.R. § 411.54;  

56 Greg Land, Jury Deems Hospital’s $230k Surgical Bill ‘Unreasonable,’ Awards $766, Daily Report, June 
20, 2018 at 12:16 PM, 
https://www.law.com/dailyreportonline/2018/06/20/jury-deems-hospitals-230k-surgical-bill-unreasonable-a
wards-766/?slreturn=20180615115604  

 
 

12 

https://www.law.com/dailyreportonline/2018/06/20/jury-deems-hospitals-230k-surgical-bill-unreasonable-awards-766/?slreturn=20180615115604
https://www.law.com/dailyreportonline/2018/06/20/jury-deems-hospitals-230k-surgical-bill-unreasonable-awards-766/?slreturn=20180615115604


 
● All bills reflecting charges for the same type of services to uninsured patients             

during the last three years; 
 

● Provider pricing agreements with Medicare, Medicaid, BlueCross/BlueShield of        
Georgia, CIGNA, Aetna, and Humana during the last three years; 

 

● A breakdown of what the patient’s itemized charges would have been if covered             
by Medicare, Medicaid, BlueCross/BlueShield of Georgia, CIGNA, Aetna, and         
Humana; 
 

● A written summary of the facility’s charges for services as described in O.C.G.A.             
§ 31-7-11 during the last three years; 
 

● Documentation of the percentages of patients who paid the O.C.G.A. § 31-7-11            
rates and who paid less than those rates during the last three years; and 
 

● Indigent care program prices during the last three years. 
 

Analyzing the data above will allow for a more informed understanding of the             

charges applied to your client and provide ammunition in a request for lien reduction.  

Further, a Hospital Lien attaches only to charges that are related to treatment of injuries               

caused by the at-fault party. Often, medical billing documents are a garbled mess. Combing              

through itemized billing to weed out unrelated charges may often result in a reduced Hospital               

Lien.  

3. ARGUE THE COMMON FUND DOCTRINE 

As a last resort, you may want to argue the common fund doctrine. The common fund                

doctrine rests on the idea that persons who obtain the benefit of a lawsuit without contributing to                 

its cost are unjustly enriched at the successful litigant’s expense. In some instances, taking this               57

57 Boeing Co. v. Van Gemert, 444 U.S. 472, 478, 100 S. Ct. 745, 749 (1980); Camden I Condominium Ass’n 
v. Dunkle, 946 F.2d 768, 771 (11th Cir. 1991).  
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approach should yield a reduction in the lien value commensurate to the provider’s portion of               

attorney’s fees and expenses.  

CONCLUSION 

Navigating liens are a necessary evil to move cases along. Understanding how to properly              

initiate claims at the outset of your representation will give you more time to negotiate with                

lienholders, or at least achieve a better understanding of your client’s recovery prospects. With              

this knowledge, you and your client will be better able to assess the benefits of negotiated                

settlement, mediation, or trial with the at-fault nursing home.  
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OBJECTIVE



MEDICAID

• Pregnant

• Under the age of 18

• Over the age of 65

• Persons with certain 

long-term disabilities 

Who is Covered?
Low income persons who are also:

• Disabled

• Require nursing home 

care

• Persons with End-Stage 

Renal Disease



MEDICAID

Medicaid Secondary 

Payer Act

42 USC 1396k (a)(1)(A)



MEDICAID
O.C.G.A. 49-4-149(a)

The Department of Community Health shall have a lien for the charges for medical care 

and treatment…upon any moneys or other property accruing to the recipient to whom 

such care was furnished…as a result of sickness, injury, disease, disability, or death, due to 

the liability of a third party…”.

O.C.G.A. 49-4-149(d)

A recipient…. shall be deemed to have made assignment to the department of any 

rights…to any payments for such medical care from a third party, up to the amount of 

medical assistance actually paid by the department…”

O.C.G.A. 49-4-148(a)

“Should medical assistance be paid in behalf of a recipient…for which another person is 

legally liable [DCH] may seek reimbursement for such medical assistance from such other 

person. The department shall be subrogated, but only to the extent of the reasonable value 

of the medical assistance paid and attributable to such sickness…”



MEDICAID

Ark. Dept’ of Human Servs. V. Ahlborn, 126 S. Ct. 1752 (2006) 

• Medicaid does not allow a State to seek recovery for the 

non-medical portions of a claim; and

• No liens may be placed on a non-medical payment 

portion.



MEDICAID

1. 

Fax Letter of 

Representation

(855) 467-3970



MEDICAID

2. 

Verify



MEDICAID

3. 

Negotiate

• Damages Value (Special and General)

• Limitations to Recovery

• Procurement Costs



MEDICAID
• Damages Value: $100,000.00

• Medicaid Payments: $20,000.00 

• Settlement Offer: $50,000.00 (50%)

• Medicaid Pro Rata Reduction: $10,000.00

• Procurement Costs: $20,000.00 (40%)

• Medicaid Resolution Amount:

• $6,000.00 



MEDICAID

4.

ESTATES



MEDICAID

• Start process early. 

• Verify appropriate injuries.

• Provide accurate info to DCH.



MEDICARE

• 65 Years or older

• Persons with certain long-term disabilities 

• Persons with End-Stage Renal Disease

Who is Covered?



MEDICARE

42 

C.F.R. 

§ 406

42 

C.F.R. 

§ 407 

42 

C.F.R. 

§ 422

42 

C.F.R. 

§ 423 



MEDICARE

MEDICARE 

SECONDARY PAYER 

ACT

42 USC § 1395y(b)(2)



MEDICARE

42 U.S.C. 1395y(b)(2)(B)(i) 

Authority to Make Conditional Payment: 
The Secretary may make payment...if a primary plan...has not made or 

cannot reasonably be expected to make payment..promptly. Any such payment 

by the Secretary shall be conditioned on reimbursement.”

42 U.S.C. 1395y(b)(2)(A)(ii) 

Authority to Make General Payment:
“A general payment..may not be made if...payment has been made, or can 

reasonably be expected to be made under an automobile or liability insurance 

policy or plan or under no fault insurance…”



MEDICARE

42 USC § 1395y(b)(2)(B)(ii)

A primary plan, and an entity that receives payment from a 

primary plan, shall reimburse …..for any payment made….. with 

respect to an item or service if it is demonstrated that such 

primary plan has or had a responsibility to make 

payment with respect to such item or service…[which] may be 

demonstrated by a judgment, a payment conditioned 

upon the recipient’s compromise, waiver, or release…”



MEDICARE
42 USC § 1395y(b)(2)(B)(iii)

“The United States may bring an action against any or all entities 

that are required or responsible...to make a payment.”

“The United States may...collect double damages...in 

addition...the proceeds from a Primary Plan’s payment…”



MEDICARE

1. 

Call Medicare’s 

Benefits Coordination 

and Recovery Center

BCRC

(855) 798-2627



MEDICARE

2. 

Fax Proof of 

Representation

(405) 869-3309

https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Beneficiary-Services/Medicares-Recovery-

Process/Downloads/Proof-of-Representation-Model-Language.pdf



MEDICARE

3.

Rights and 

Responsibilities 

Letter



MEDICARE

4.

Conditional 

Payments Letter



MEDICARE

5.

Verify



MEDICARE

6.

Final Demand

42 CFR § 411.37



MEDICARE
Settlement: $50,000.00

Medicare Payment: $10,000.00 

Procurement Costs: $20,000.00 (40%)

Reduction Formula: $10,000.00 x 40%

Reduction Amount: $4,000.00

Final Demand Amount: $6,000.00



MEDICARE

• Start process early. 

• Verify appropriate injuries.

• Communicate often with Medicare.

• Verify CPL is accurate.



Hospital Liens

O.C.G.A. § 44-14-470(b)



Hospital Liens

1.

Attack 

Validity



Hospital Liens

2.

Attack 

Reasonableness

of the Charges



Hospital Liens

3.

Apply 

Pressure
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I. What IS Professionalism?  How is it different from Ethics? 

 
"Ethics is a minimum standard which is required of all lawyers while professionalism is a 
higher standard expected of all lawyers." 

-Harold Clarke, Former Chief Justice of the Georgia Supreme Court 

 

 

"We should expect more of lawyers than mere compliance with legal and ethical 
requirements." 

-Robert Benham, Former Chief Justice of the Georgia Supreme Court 

 

“I have concluded that professionalism, in a legal sense, is to a great extent practicing the 
golden rule.  It is not -- do my opponent in before my opponent does me in, -- but rather, it is 
do unto your fellow attorneys, the judges and society as you would have them do unto you.” 

-Norman Fletcher, Retired Chief Justice of the Georgia Supreme Court 

 

 
“To me, the essence of professionalism is a commitment to develop one's skills to the fullest 
and to apply that responsibly to the problems at hand.  Professionalism requires adherence to 
the highest ethical standards of conduct and a willingness to subordinate narrow self-interest 
in pursuit of the more fundamental goal of public service.  Because of the tremendous power 
they wield in our system, lawyers must never forget that their duty to serve their clients fairly 
and skillfully takes priority over the personal accumulation of wealth.  At the same time, 
lawyers must temper bold advocacy for their clients with a sense of responsibility to the larger 
legal system which strives, however imperfectly, to provide justice for all.” 

-Sandra Day O’Connor, Former Justice of the US Supreme Court 

 

“[A profession] refers to a group . . . pursuing a learned art as a common calling in the spirit 
of public service -- no less a public service because it may incidentally be a means of 
livelihood.  Pursuit of the learned art in the spirit of a public service is the primary purpose. 

-Dean Roscoe Pound, late Dean of Harvard Law School: 
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 The above definitions of lawyer professionalism are replete with aspirational terms: 

“higher standard”, “expect more”, “golden rule”, “public service”, “responsibility to the larger 

legal system”, “justice for all” and the like.  You’re not likely to cause much controversy by 

espousing such concepts.  You’re also not likely to get too many hands in the air at a CLE 

Seminar if you ask this question: “How many of you here feel that the vast majority of 

colleagues routinely practice the highest levels of professionalism.”  And you will get far fewer 

hands if you ask non-lawyers that questions about lawyers in general. 

 So where is the disconnect between the universally acceptable principles of 

“professionalism” and its apparent absence from the actual practice of law?  Or is there such a 

disconnect?  Is it possible we ARE performing at the highest levels of professionalism, but our 

perception, and that of society at large, is otherwise?  As Atlanta-native, singer-songwriter Sean 

Mullins asks in the song, All in my Head, “Could everything be alright without me knowing?” 

 In this paper we will seek to first determine if there IS a crisis of professionalism in the 

legal community, and, if so, what can we do about it.  And, as our topic is specifically 

Professionalism in Mediation, that’s the laboratory where we will conduct our research. 

II. The Legal Difference Between Minimum Required Ethics, and Aspirational 
Professionalism 

 

 Let’s make sure we understand the difference – legally – between the rules that govern 

minimum requirements for the ethical practice of law (i.e., lawyers can be sanctioned for 

violation, with punishment ranging from private reprimand to disbarment) and the aspirational 

kind of  “professionalism” referenced in the quotes of the great legal luminaries herein above.  

 Rules 4-101 through 4-404 of the Georgia Rules of Professional Conduct administered 
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by the State Bar of Georgia, and enforced by the Georgia Supreme Court, are mandatory.  Break 

these rules, and you can suffer anything from a blemish on your permanent record, to suspension 

or disbarment.  Knowledge of these rules of ethics is vitally important, but they are not the 

subject of this paper.   

 “The Lawyer's Creed and Aspirational Statement on Professionalism” (attached hereto as 

Exhibits “A” and “B”) are the source documents for the concepts of professionalism we will be 

discussing.  The Creed and Aspirational Statement were adopted the Chief Justice's Commission 

on Professionalism and incorporated into the Rules and Regulations for the Organization and 

Government of the State Bar of Georgia Commission in 1990 and, by Supreme Court order, 

made a part of the Rules and Regulations for the Organization and Government of the State Bar 

of Georgia.  Unlike with Rules 4-101 et seq., the Bar concedes that aspirational lawyer 

professionalism cannot be legally enforced: “The Creed and Aspirational Statement cannot be 

imposed by edict because moral integrity and unselfish dedication to the welfare of others cannot 

be legislated.  Nevertheless, a public statement of principles of professionalism can provide 

guidance for newcomers and a reminder for experienced members of the bar about the basic 

tenets of our profession.”  Thus, while we are required to sit through a one-hour CLE talk on 

professionalism every year, we can presumable ignore the advice given in such presentations, 

should we choose to eschew the invitation to listen to our better angels.   

III. A Crisis of Professionalism – Is there one? 

 Suppose we all just decided we could do without professionalism in the practice of law – 

perhaps ethics alone is enough.  As long as we do not violate Rule 4-101 et seq., we cannot be 

reprimanded or disbarred.  Why reign in our zeal to get the best result for the client at the nearer 

threshold of “The Lawyers Creed and Aspirational Statement” when we can step past that line 
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well before we cross the line of minimum ethical standards?  You may well believe that many of 

our colleagues have already made this decision, consciously or subconsciously.  You may 

believe, like many, that we are currently facing a crisis of professionalism in the legal 

community. 

 But before we explore whether there is a crisis of professionalism, let’s first examine why 

we need professionalism in the first place.  Let’s say professionalism is dead.  Long live 

professionalism.  So what?  We have the rules of ethics which serve as a clear line we cannot 

cross as lawyers.  Why even strive to a “golden rule” standard when the opposing attorney may 

do better for his client by being merely ethical?  Toeing the line of ethics, but never being 

restrained by the tighter bonds of professionalism.  There may be no good answer to this 

question without resorting to the same kind of aspirational memes we started with – answering to 

a higher calling, justice for all, etc… In reality, no attorney advertises or promotes their services 

by offering justice for all.  They offer justice for the client.  In a society where success is 

increasingly driven by the undiluted will to win at any cost (in personal, social, business, and 

political arenas) such voices drown out the words of those who long to see the game played in a 

“sportsmanlike” fashion.  Maybe professionalism needs to go the way of other quaint-but-

aspirational notions, like hand-written letters or coin collecting. 

 Let’s consider specific scenarios where one might cross the line of professionalism, and 

yet remain within the rules of legal ethics.  And, again, the examples will be taken from the arena 

of mediation and arbitration. 
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SCENARIO ONE: 

“To the opposing parties and their counsel, I offer fairness, integrity, and civility…”  and “[to] 
avoid rudeness and other acts of disrespect in all meetings  

including depositions and negotiations.” 
 

-From “The Lawyer’s Creed” and “Aspirational Statement on Professionalism” 

 

 In the course of a mediation, the opposing attorney and her client are rude and dismissive.  

In the opening session, counsel calls your client a liar, a cheat and a fraud.  She says that while 

they are interested in reaching a settlement, they will wipe the floor of the courtroom with you 

and your client at trial.  You know from past experience with this attorney that she’s a blowhard 

bully.  You also know that she views civility as a form of weakness, and she will only back down 

if you meet fire with fire.  Even so, you had recently attended a seminar where the 

professionalism speaker stressed the importance of civility and not being rude in the practice of 

law, and you thus decided to take the high road and not stoop to her level this time.  You stick to 

the facts and issues in your opening statement.  Your client, after you split up for the caucus 

meetings, says, “Gee, Bob, she really got the better of us in there.  Why didn’t you stand up to 

her when she called me a liar?  I thought I hired someone who would fight for me.” 

 Question 1: Did Bob do the right thing?  If not, what should he have done? 

 Question 2: What can Bob do from this point in the mediation to counter this 

unprofessional conduct, but maintain professionalism himself? 

 Question 3: How can the mediator assist in executing the plan in the answer to 

Question 2 above. 
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SCENARIO TWO: 

As a lawyer, I will aspire…to avoid all forms of wrongful discrimination in all of my activities 
including discrimination on the basis of race, religion, sex, age, handicap, veteran status, or 
national origin.  The social goals of equality and fairness will be personal goals for me. 

-From The Aspirational Statement of Professionalism / General Aspirational Ideals 

 

 In the course of a mediation, your client observes that the opposing party is a recent 

immigrant to the United States.  She speaks little or no English, and the case is pending in a 

jurisdiction where you can reasonably rely on the jury to have an anti-immigrant bias, 

particularly against immigrants from her country of origin.  In fact, the last time you appeared on 

a case in this jurisdiction, your then client (who was an immigrant) received a shockingly bad 

result.  One of the jurors made a blatantly xenophobic remark about your client on her way out of 

the courtroom.  Your current client wants to know if the opposing party’s immigrant status in 

this case gives him an upper hand at trial, and, if so, shouldn’t he exploit that weakness to gain 

advantage in the settlement negotiations? 

 Question 1: Does it violate the aspirational ideal of non-discrimination for you to 

advise your client that “national origin” jury bias against the opposing party will likely enhance 

his results at trial? 

 Question 2: Can you use the reality of a verdict that might be influenced by jury bias 

against “national origin” as a talking point in mediation, and, if so, what can the mediator’s role 

be in doing so while adhering to the aspiration of professionalism. 

 Question 3:  Change the issue a bit.  Instead of being an immigrant, the opposing party 

has a physical handicap that makes it difficult for her to walk.  The case involves a trip-and-fall 
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on a static defect.  Is it ok for you to exploit the plaintiff’s physical handicap as a liability 

defense in the case? 

SCENARIO THREE: 

As a lawyer, I will aspire…to achieve the excellence of our craft, especially those that permit me 
to be the moral voice of clients to the public in advocacy while being the moral voice of the 
public to clients in counseling.  Good lawyering should be a moral achievement for both the 
lawyer and the client. 

-From The Aspirational Statement of Professionalism / General Aspirational Ideals 
 

 You are representing a client in the mediation of a breach of contract action.  It is clear 

your client complied with the written terms of the deal.  However, in caucus the client admits he 

made promises to the opposing party outside of the written contract.  There was no additional 

consideration given for these promises, there is no issue of detrimental reliance, and the contract 

itself recites that any modification of the terms must be in writing and signed by each party to the 

agreement.  Legally, and ethically, you are on solid ground to tell your client his oral promises to 

the opposing side are not legally enforceable.  But you personally believe that breaking a 

promise is not morally correct. 

 Question 1: Can you be the “moral voice” to your client – encouraging him to honor 

his word -- while also representing him to the fullest extent of the law? 

 Question 2: What options do mediation provide that might allow for the consideration 

of moral issues that are not available at trial? 

 Question 3: Change of facts:  The contract was a loan to your client.  His intention was 

to use the money to invest in an out-of-state legal marijuana business.  He never revealed those 

intentions to the opposing party as he knew her to be morally opposed to the sale and use of 
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marijuana.  Your client is technically in breach of the loan because he was two days late on a 

payment.  You learn in the mediation opening that the opposing party is driven not by the late 

payment (which IS a legal basis for claiming breach) but is really driven by her moral opposition 

to pot, now that she has learned what the money was used for.  Her attorney is also morally 

opposed to marijuana, and he tells you that he’s being highly professional by using the platform 

of this case, and the mediation, to take a moral stand.  How can you counter this position?  How 

can the mediator help? 

IV. Conclusions 

 Two things that are almost always true about our clients: (1) they are not lawyers, and (2) 

they want to win their case.  As we aspire to the highest levels of lawyer professionalism, we 

must deal with clients who don’t aspire to the standards of lawyer professionalism, and who may 

see the pathway of lawyer professionalism as not leading to their best result.  In the 1994 movie 

Blue Chips, fictional, storied college basketball coach Pete Bell (played by Nick Nolte) saw his 

grasp on national championships slipping away from him.  He was unable to recruit the best 

players without bending the rules, which he was unwilling to do.  In a pivotal scene with the 

mother of a potential recruit who says she expected payment from the school for her son to join 

his team, Bell asks her why she would want to teach her son to bend the rules.  She makes it 

clear – these aren’t her rules.  “What will he become if he learns to break the rules?” Bell asks.  

“A millionaire?” she replies. 

 There has always been, and always will be, tension between lawyer professionalism and 

client goals.  But mediations, unlike trials, can offer ways to more fully exert the best in legal 

professionalism while keeping the best interests of the client foremost.  There may well be a 

crisis of professionalism in the legal field, but history teaches us that the best qualities of our 
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human nature can shine their brightest in the face of our toughest challenges.  In a world where 

civility is often misread as weakness, where bias and prejudice are exploited for short-term gain, 

and morality takes a back seat to legality, dare to make a stand.   
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EXHIBIT “A” 

A LAWYER'S CREED 

 To my clients, I offer faithfulness, competence, diligence, and good judgment.  I will 

strive to represent you as I would want to be represented and to be worthy of your trust. 

 To the opposing parties and their counsel, I offer fairness, integrity, and civility.  I will 

seek reconciliation and, if we fail, I will strive to make our dispute a dignified one. 

 To the courts, and other tribunals, and to those who assist them, I offer respect, candor, 

and courtesy.  I will strive to do honor to the search for justice. 

 To my colleagues in the practice of law, I offer concern for your welfare.  I will strive 

to make our association a professional friendship. 

 To the profession, I offer assistance.  I will strive to keep our business a profession and 

our profession a calling in the spirit of public service. 

 To the public and our systems of justice, I offer service.  I will strive to improve the 

law and our legal system, to make the law and our legal system available to all, and to seek the 

common good through the representation of my clients. 
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EXHIBIT “B” 

 

ASPIRATIONAL STATEMENT ON PROFESSIONALISM 

 

 The Court believes there are unfortunate trends of commercialization and loss of 

professional community in the current practice of law.  These trends are manifested in an undue 

emphasis on the financial rewards of practice, a lack of courtesy and civility among members of 

our profession, a lack of respect for the judiciary and for our systems of justice, and a lack of 

regard for others and for the common good.  As a community of professionals, we should strive 

to make the internal rewards of service, craft, and character, and not the external reward of 

financial gain, the primary rewards of the practice of law.  In our practices we should remember 

that the primary justification for who we are and what we do is the common good we can achieve 

through the faithful representation of people who desire to resolve their disputes in a peaceful 

manner and to prevent future disputes.  We should remember, and we should help our clients 

remember, that the way in which our clients resolve their disputes defines part of the character of 

our society and we should act accordingly. 

 

 As professionals, we need aspirational ideals to help bind us together in a professional 

community.  Accordingly, the Court issues the following Aspirational Statement setting forth 

general and specific aspirational ideals of our profession.  This statement is a beginning list of 

the ideals of our profession.  It is primarily illustrative.  Our purpose is not to regulate, and 

certainly not to provide a basis for discipline, but rather to assist the Bar's efforts to maintain a 
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professionalism that can stand against the negative trends of commercialization and loss of 

community.  It is the Court's hope that Georgia's lawyers, judges, and legal educators will use the 

following aspirational ideals to reexamine the justifications of the practice of law in our society 

and to consider the implications of those justifications for their conduct.  The Court feels that 

enhancement of professionalism can be best brought about by the cooperative efforts of the 

organized bar, the courts, and the law schools with each group working independently, but also 

jointly in that effort. 

 

General Aspirational Ideals 

 

As a lawyer, I will aspire: 

  (a) To put fidelity to clients and, through clients, to the common good, before selfish 

interests. 

  (b) To model for others, and particularly for my clients, the respect due to those we call 

upon to resolve our disputes and the regard due to all participants in our dispute resolution 

processes. 

  (c) To avoid all forms of wrongful discrimination in all of my activities including 

discrimination on the basis of race, religion, sex, age, handicap, veteran status, or national 

origin.  The social goals of equality and fairness will be personal goals for me. 

  (d) To preserve and improve the law, the legal system, and other dispute resolution 

processes as instruments for the common good. 

  (e) To make the law, the legal system, and other dispute resolution processes available to 

all. 

  (f) To practice with a personal commitment to the rules governing our profession and to 

encourage others to do the same. 
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  (g) To preserve the dignity and the integrity of our profession by my conduct.  The 

dignity and the integrity of our profession is an inheritance that must be maintained by each 

successive generation of lawyers. 

  (h) To achieve the excellence of our craft, especially those that permit me to be the moral 

voice of clients to the public in advocacy while being the moral voice of the public to clients in 

counseling.  Good lawyering should be a moral achievement for both the lawyer and the client. 

  (i) To practice law not as a business, but as a calling in the spirit of public service. 

 

As to clients, I will aspire: 

 (a) To expeditious and economical achievement of all client objectives. 

 (b) To fully informed client decision-making.  As a professional, I should: 

   (1) Counsel clients about all forms of dispute resolution; 

  (2) Counsel clients about the value of cooperation as a means towards the productive 

resolution of disputes; 

  (3) Maintain the sympathetic detachment that permits objective and independent advice 

to clients; 

   (4) Communicate promptly and clearly with clients; and, 

   (5) Reach clear agreements with clients concerning the nature of the representation. 

 (c) To fair and equitable fee agreements.  As a professional, I should: 

   (1) Discuss alternative methods of charging fees with all clients; 

   (2) Offer fee arrangements that reflect the true value of the services rendered; 

   (3) Reach agreements with clients as early in the relationship as possible; 

   (4) Determine the amount of fees by consideration of many factors and not just time 

spent by the attorney; 

   (5) Provide written agreements as to all fee arrangements; and 
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   (6) Resolve all fee disputes through the arbitration methods provided by the State Bar of 

Georgia. 

 (d) To comply with the obligations of confidentiality and the avoidance of conflicting loyalties 

in a manner designed to achieve the fidelity to clients that is the purpose of these obligations. 

 

As to opposing parties and their counsel, I will aspire: 

 

 (a) To cooperate with opposing counsel in a manner consistent with the competent 

representation of all parties.  As a professional, I should: 

   (1) Notify opposing counsel in a timely fashion of any cancelled appearance; 

   (2) Grant reasonable requests for extensions or scheduling changes; and, 

   (3) Consult with opposing counsel in the scheduling of appearances, meetings, and 

depositions. 

 (b) To treat opposing counsel in a manner consistent with his or her professional obligations and 

consistent with the dignity of the search for justice.  As a professional, I should: 

   (1) Not serve motions or pleadings in such a manner or at such a time as to preclude 

opportunity for a competent response; 

   (2) Be courteous and civil in all communications; 

   (3) Respond promptly to all requests by opposing counsel; 

   (4) Avoid rudeness and other acts of disrespect in all meetings including depositions and 

negotiations; 

   (5) Prepare documents that accurately reflect the agreement of all parties; and 

   (6) Clearly identify all changes made in documents submitted by opposing counsel for 

review. 
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As to the courts, other tribunals, and to those who assist them, I will aspire: 

 

 (a) To represent my clients in a manner consistent with the proper functioning of a fair, efficient, 

and humane system of justice.  As a professional, I should: 

   (1) Avoid non-essential litigation and non-essential pleading in litigation; 

   (2) Explore the possibilities of settlement of all litigated matters; 

   (3) Seek non-coerced agreement between the parties on procedural and discovery 

matters; 

   (4) Avoid all delays not dictated by a competent presentation of a client's claims; 

   (5) Prevent misuses of court time by verifying the availability of key participants for 

scheduled appearances before the court and by being punctual; and 

   (6) Advise clients about the obligations of civility, courtesy, fairness, cooperation, and 

other proper behavior expected of those who use our systems of justice. 

 (b) To model for others the respect due to our courts.  As a professional I should: 

  (1) Act with complete honesty; 

   (2) Know court rules and procedures; 

   (3) Give appropriate deference to court rulings; 

   (4) Avoid undue familiarity with members of the judiciary; 

   (5) Avoid unfounded, unsubstantiated, or unjustified public criticism of members of the 

judiciary; 

   (6) Show respect by attire and demeanor; 

   (7) Assist the judiciary in determining the applicable law; and, 

   (8) Seek to understand the judiciary's obligations of informed and impartial decision-

making. 
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As to my colleagues in the practice of law, I will aspire: 

 (a) To recognize and to develop our interdependence; 

 (b) To respect the needs of others, especially the need to develop as a whole person; and, 

 (c) To assist my colleagues become better people in the practice of law and to accept their 

assistance offered to me. 

 

As to our profession, I will aspire: 

 (a) To improve the practice of law.  As a professional, I should: 

   (1) Assist in continuing legal education efforts; 

   (2) Assist in organized bar activities; and, 

   (3) Assist law schools in the education of our future lawyers. 

 (b) To protect the public from incompetent or other wrongful lawyering.  As a professional, I 

should: 

   (1) Assist in bar admissions activities; 

   (2) Report violations of ethical regulations by fellow lawyers; and, 

   (3) Assist in the enforcement of the legal and ethical standards imposed upon all lawyers. 

 

As to the public and our systems of justice, I will aspire: 

 (a) To counsel clients about the moral and social consequences of their conduct. 

 (b) To consider the effect of my conduct on the image of our systems of justice including the 

social effect of advertising methods. As a professional, I should ensure that any advertisement of 

my services: 

   (1) is consistent with the dignity of the justice system and a learned profession; 

   (2) provides a beneficial service to the public by providing accurate information about the 
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availability of legal services; 

   (3) educates the public about the law and legal system; 

   (4) provides completely honest and straightforward information about my qualifications, 

fees, and costs; and 

   (5) does not imply that clients' legal needs can be met only through aggressive tactics. 

 (c) To provide the pro bono representation that is necessary to make our system of justice 

available to all. 

 (d) To support organizations that provide pro bono representation to indigent clients. 

 (e) To improve our laws and legal system by, for example: 

   (1) Serving as a public official; 

   (2) Assisting in the education of the public concerning our laws and legal system; 

   (3) Commenting publicly upon our laws; and, 

   (4) Using other appropriate methods of effecting positive change in our laws and legal 

system. 
 

  

  



Professionalism
in

Mediation

Joe Murphey



What IS Professionalism?  
How is it different from 

Ethics?



"Ethics is a minimum standard which is required of all lawyers while 
professionalism is a higher standard expected of all lawyers."

-Harold Clarke, Former Chief Justice of the Georgia Supreme Court

"We should expect more of lawyers than mere compliance with legal 
and ethical requirements."

-Robert Benham, Former Chief Justice of the Georgia Supreme Court



“I have concluded that professionalism, in a legal sense, is to a great extent practicing the golden 
rule. It is not -- do my opponent in before my opponent does me in, -- but rather, it is do unto your 
fellow attorneys, the judges and society as you would have them do unto you.”

-Norman Fletcher, Retired Chief Justice of the Georgia Supreme Court

“To me, the essence of professionalism is a commitment to develop one's skills to the fullest and 
to apply that responsibly to the problems at hand. Professionalism requires adherence to the 
highest ethical standards of conduct and a willingness to subordinate narrow self-interest in 
pursuit of the more fundamental goal of public service. Because of the tremendous power they 
wield in our system, lawyers must never forget that their duty to serve their clients fairly and 
skillfully takes priority over the personal accumulation of wealth. At the same time, lawyers 
must temper bold advocacy for their clients with a sense of responsibility to the larger legal 
system which strives, however imperfectly, to provide justice for all.”

-Sandra Day O’Connor, Former Justice of the US Supreme Court



“[A profession] refers to a group . . . pursuing a learned art as a 
common calling in the spirit of public service -- no less a public 
service because it may incidentally be a means of 
livelihood. Pursuit of the learned art in the spirit of a public service 
is the primary purpose.

-Roscoe Pound, late Dean of Harvard Law School:



“higher standard”

“expect more”

“golden rule”

“public service”

“responsibility to the larger 
legal system”

“justice for all” 



Professionalism Crisis?
Is it All in My Head?  
Could everything be alright without me knowing?



What is the Legal Difference Between 
Minimum Required Ethics
and Aspirational Professionalism?



Rules 4-101 through 4-404 of the Georgia 
Rules of Professional Conduct

vs.

“The Lawyer's Creed and Aspirational 
Statement on Professionalism”



SCENARIO ONE

“To the opposing parties and their counsel, I offer fairness, integrity, 
and civility…”and “[to] avoid rudeness and other acts of disrespect in 
all meetings 
including depositions and negotiations.”

-From “The Lawyer’s Creed” and “Aspirational Statement on 
Professionalism”



In the course of a mediation, the opposing attorney and her client are rude and 
dismissive.  In the opening session, counsel calls your client a liar, a cheat 
and a fraud.  She says that while they are interested in reaching a settlement, 
they will wipe the floor of the courtroom with you and your client at trial.  You 
know from past experience with this attorney that she’s a blowhard bully.  You 
also know that she views civility as a form of weakness, and she will only 
back down if you meet fire with fire.  Even so, you had recently attended a 
seminar where the professionalism speaker stressed the importance of civility 
and not being rude in the practice of law, and you thus decided to take the high 
road and not stoop to her level this time.  You stick to the facts and issues in 
your opening statement.  Your client, after you split up for the caucus 
meetings, says, “Gee, Bob, she really got the better of us in there.  Why 
didn’t you stand up to her when she called me a liar?  I thought I hired 
someone who would fight for me.”



Question 1: Did Bob do the right thing?  If not, what 
should he have done?

Question 2: What can Bob do from this point in the 
mediation to counter this unprofessional conduct, but 
maintain professionalism himself?

Question 3: How can the mediator assist in executing 
the plan in the answer to Question 2 above.



SCENARIO TWO:

As a lawyer, I will aspire…to avoid all forms of wrongful discrimination in 
all of my activities including discrimination on the basis of race, religion, 
sex, age, handicap, veteran status, or national origin. The social goals of 
equality and fairness will be personal goals for me.

-From The Aspirational Statement of Professionalism / General 
Aspirational Ideals



In the course of a mediation, your client observes that the opposing 
party is a recent immigrant to the United States.  She speaks little 
or no English, and the case is pending in a jurisdiction where you can 
reasonably rely on the jury to have an anti-immigrant bias, 
particularly against immigrants from her country of origin.  In fact, 
the last time you appeared on a case in this jurisdiction, your then 
client (who was an immigrant) received a shockingly bad result.  One 
of the jurors made a blatantly xenophobic remark about your client 
on her way out of the courtroom.  Your current client wants to know if 
the opposing party’s immigrant status in this case gives him an 
upper hand at trial, and, if so, shouldn’t he exploit that weakness 
to gain advantage in the settlement negotiations?



Question 1: Does it violate the aspirational ideal of non-discrimination 
for you to advise your client that “national origin” jury bias against the 
opposing party will likely enhance his results at trial?

Question 2: Can you use the reality of a verdict that might be 
influenced by jury bias against “national origin” as a talking point in 
mediation, and, if so, what can the mediator’s role be in doing so while 
adhering to the aspiration of professionalism.

Question 3:  Change the issue a bit.  Instead of being an immigrant, 
opposing party has a physical handicap making it difficult for her to 
walk.  The case involves a trip-and-fall on a static defect.  Is it ok for you 
to exploit plaintiff’s physical handicap as a liability defense in the case?



SCENARIO THREE:

As a lawyer, I will aspire…to achieve the excellence of our craft, 
especially those that permit me to be the moral voice of clients to 
the public in advocacy while being the moral voice of the public to 
clients in counseling. Good lawyering should be a moral 
achievement for both the lawyer and the client.

-From The Aspirational Statement of Professionalism / General 
Aspirational Ideals



You are representing a client in the mediation of a breach 
of contract action.  It is clear your client complied with the 
written terms of the deal.  However, in caucus the client 
admits he made promises to the opposing party outside 
of the written contract.  There was no additional 
consideration given for these promises, there is no issue of 
detrimental reliance, and the contract itself recites that 
any modification of the terms must be in writing and 
signed by each party to the agreement.  Legally, and 
ethically, you are on solid ground to tell your client his 
oral promises to the opposing side are not legally 
enforceable.  But you personally believe that breaking a 
promise is not morally correct.



Question 1: Can you be the “moral voice” to your client – encouraging him to 
honor his word -- while also representing him to the fullest extent of the law?

Question 2: What options do mediation provide that might allow for the 
consideration of moral issues that are not available at trial?

Question 3: Change of facts:  The contract was a loan to your client.  His 
intention was to use the money to invest in an out-of-state legal marijuana 
business.  He never revealed those intentions to the opposing party as he knew 
her to be morally opposed to the sale and use of marijuana.  Your client is 
technically in breach of the loan because he was two days late on a payment.  
You learn in the mediation opening that the opposing party is driven not by 
the late payment (which IS a legal basis for claiming breach) but is really 
driven by her moral opposition to pot, now that she has learned what the 
money was used for.  Her attorney is also morally opposed to marijuana, and he 
tells you that he’s being highly professional by using the platform of this 
case, and the mediation, to take a moral stand.  How can you counter this 
position?  How can the mediator help?



Whose rules are these?
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ICLE BOARD

NAME POSITION TERM EXPIRES

Ms. Carol V. Clark Member 2022

Mr. Harold T. Daniel, Jr. Member 2022

Ms. Laverne Lewis Gaskins Member 2021

Hon. Kenneth Bryant Hodges, III Member 2020

Ms. Allegra J. Lawrence Member 2022

Mr. C. James McCallar, Jr. Member  2021

Mrs. Jennifer Campbell Mock Member 2020

Mr. Kenneth L. Shigley Member 2020

Mr. A. James Elliott Emory University 2020

Mr. Buddy M. Mears John Marshall 2020

Dean Daisy Hurst Floyd Mercer University 2020

Mr. Cassady Vaughn Brewer Georgia State University 2020

Ms. Carol Ellis Morgan University of Georgia 2020

Hon. John J. Ellington Liaison 2020

Mr. Jeffrey Reese Davis Staff Liaison 2020

Ms. Michelle E. West Staff Liaison 2020



GEORGIA MANDATORY 
CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 

with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the 

area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the 

Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in 

1990 or in any subsequent calendar year, must complete for such year a minimum of three hours 

of continuing legal education activity in the area of trial practice. These trial practice hours are 

included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of 

“approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 

succeeding CY. Excess ethics and professionalism credits may be carried over for two years. 

Excess trial practice hours may be carried over for one year. A portion of your ICLE name tag is 

your ATTENDANCE CONFIRMATION which indicates the program name, date, amount paid, CLE 

hours (including ethics, professionalism and trial practice, if any) and should be retained for your 

personal CLE and tax records. DO NOT SEND THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Official 

State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 

at ICLE programs need do nothing more as their attendance will be recorded in their Bar record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at 

the registration desk. ICLE does not guarantee credit in any state other than Georgia. If you have 

any questions concerning attendance credit at ICLE seminars, please call: 678-529-6688
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CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM 
 
 

 
 
 
 

THE CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM  
(Founded 1989) 

 
A Brief History of the Chief Justice’s Commission on Professionalism  

 
Karlise Y. Grier, Executive Director 

 
The mission of the Chief Justice’s Commission on Professionalism is to support and 

encourage lawyers to exercise the highest levels of professional integrity in their relationships 
with their clients, other lawyers, the courts and the public, and to fulfill their obligations to 
improve the law and legal system and to ensure access to that system. 
 

After a series of meetings of key figures in Georgia’s legal community in 1988, in 
February of 1989, the Supreme Court of Georgia created the Chief Justice’s Commission on 
Professionalism (“Commission”), the first entity of this kind in the world created by a high 
court to address legal professionalism.  In March of 1989, the Rules of the State Bar of 
Georgia were amended to lay out the purpose, members, powers and duties of the Commission.  
The brainchild of Justice Thomas Marshall and past Emory University President James Laney, 
they were joined by Justices Charles Weltner and Harold Clarke and then State Bar President A. 
James Elliott in forming the Commission.  The impetus for this entity then and now is to 
address uncivil approaches to the practice of law, as many believe legal practice is departing 
from its traditional stance as a high calling – like medicine and the clergy – to a business. 
 

The Commission carefully crafted a statement of professionalism, A Lawyer’s Creed and 
the Aspirational Statement on Professionalism, guidelines and standards addressing attorneys’ 
relationships with colleagues, clients, judges, law schools and the public, and retained its first 
executive director, Hulett “Bucky” Askew.  Professionalism continuing legal education was 
mandated and programming requirements were developed by then assistant and second 
executive director Sally Evans Lockwood.  During the 1990s, after the Commission conducted 
a series of convocations with the bench and bar to discern professionalism issues from 
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practitioners’ views, the State Bar instituted new initiatives, such as the Committee on Inclusion 
in the Profession (f/k/a Women and Minorities in the Profession Committee).  Then the 
Commission sought the concerns of the public in a series of town hall meetings held around 
Georgia.  Two concerns raised in these meetings were: lack of civility and the economic 
pressures of law practice.  As a result, the State Bar of Georgia established the Law Practice 
Management Program. 
 

Over the years, the Commission has worked with the State Bar to establish other 
programs that support professionalism ideals, including the Consumer Assistance Program and 
the Diversity Program.  In 1993, under President Paul Kilpatrick, the State Bar’s Committee 
on Professionalism partnered with the Commission in establishing the first Law School 
Orientation on Professionalism Program for incoming law students held at every Georgia law 
school.  At one time, this program had been replicated at more than forty U.S. law schools.  It 
engages volunteer practicing attorneys, judges and law professors with law students in small 
group discussions of hypothetical contemporary professionalism and ethics situations.  
 

In 1997, the Justice Robert Benham Community Service Awards Program was initiated 
to recognize members of the bench and bar who have combined a professional career with 
outstanding service to their communities around Georgia.  The honorees are recognized for 
voluntary participation in community organizations, government-sponsored activities, youth 
programs, religious activities or humanitarian work outside of their professional practice or 
judicial duties.  This annual program is now usually held at the State Bar Headquarters in 
Atlanta and in the past it has been co-sponsored by the Commission and the State Bar.  The 
program generally attracts several hundred attendees who celebrate Georgia lawyers who are 
active in the community. 
 

In 2006, veteran attorney and former law professor, Avarita L. Hanson became the third 
executive director.  In addition to providing multiple CLE programs for local bars, government 
and law offices, she served as Chair of the ABA Consortium on Professionalism Initiatives, a 
group that informs and vets ideas of persons interested in development of professionalism 
programs. She authored the chapter on Reputation, in Paul Haskins, Ed., ESSENTIAL QUALITIES 

OF THE PROFESSIONAL LAWYER, ABA Standing Committee on Professionalism, ABA Center for 
Professional Responsibility (July 2013) and recently added to the newly-released accompanying 
Instructor’s Manual (April 2017).  Ms. Hanson retired in August 2017 after a distinguished 
career serving the Commission. 
 

Today, the Commission, which meets three times per year, is under the direction and 
management of its fourth Executive Director, attorney Karlise Yvette Grier.  The Commission 
continues to support and advise persons locally and nationally who are interested in 
professionalism programming.  The Chief Justice of the Supreme Court of Georgia serves as 
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the Commission’s chair, and Chief Justice Harold D. Melton currently serves in this capacity.  
The Commission has twenty-two members representing practicing lawyers, the state appellate 
and trial courts, the federal district court, all Georgia law schools and the public. (See Appendix 
A).  In addition to the Executive Director, the Commission staff includes Shamilla Jordan 
(Administrative Specialist).  With its chair, members and staff, the Commission is well 
equipped to fulfill its mission and to inspire and develop programs to address today’s needs of 
the legal profession and those concerns on the horizon.  (See Appendix B).   
 

The Commission works through committees and working groups (Access to Justice, 
Finance and Personnel, Continuing Legal Education, Social Media/Awareness, Financial 
Resources, and Benham Awards Selection) in carrying out some of its duties.  It also works 
with other state and national entities, such as the American Bar Association’s Center for 
Professional Responsibility and its other groups.  To keep Georgia Bar members abreast of 
professionalism activities and issues, the Commission maintains a website at www.cjcpga.org.  
The Commission also provides content for the Professionalism Page in every issue of the 
Georgia Bar Journal.  In 2018, the Commission engaged in a strategic planning process.  As a 
result of that process, the Commission decided to focus on four priority areas for the next three to 
five years: 1) ensuring high quality professionalism CLE programming that complies with CJCP 
guidelines; 2) promoting the understanding and exercise of professionalism and emphasizing its 
importance to the legal system; 3) promoting meaningful access to the legal system and services; 
and 4) ensuring that CJCP resources are used effectively, transparently and consistent with the 
mission.     
 

After 30 years, the measure of effectiveness of the Commission should ultimately rest in 
the actions, character and demeanor of every Georgia lawyer.  Because there is still work to do, 
the Commission will continue to lead the movement and dialogue on legal professionalism. 
 
Chief Justice’s Commission on Professionalism 
104 Marietta Street, N.W. Suite 620 
Atlanta, Georgia 30303 
(404) 225-5040 (o) 
professionalism@cjcpga.org 
www.cjcpga.org  
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CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM 
 
 

 
 
 

PROFESSIONALISM AND GEORGIA’S LEGAL PROFESSION 
 
THE MEANING OF PROFESSIONALISM 
 

The three ancient learned professions were the law, medicine, and ministry.  The word 
profession comes from the Latin professus, meaning to have affirmed publicly.  As one legal 
scholar has explained, “The term evolved to describe occupations that required new entrants to 
take an oath professing their dedication to the ideals and practices associated with a learned 
calling.”1  Many attempts have been made to define a profession in general and lawyer 
professionalism in particular.  The most commonly cited is the definition developed by the late 
Dean Roscoe Pound of Harvard Law School: 
 

The term refers to a group . . . pursuing a learned art as a common calling in the 
spirit of public service - no less a public service because it may incidentally be a 
means of livelihood.  Pursuit of the learned art in the spirit of a public service is 
the primary purpose.2 

 
Thinking about professionalism and discussing the values it encompasses can provide 

guidance in the day-to-day practice of law.  Professionalism is a wide umbrella of values 
encompassing competence, character, civility, commitment to the rule of law, to justice and to 
the public good.  Professionalism calls us to be mindful of the lawyer’s roles as officer of the 
court, advocate, counselor, negotiator, and problem solver.  Professionalism asks us to commit 
to improvement of the law, the legal system, and access to that system.  These are the values 
that make us a profession enlisted in the service not only of the client but of the public good as 
well.  While none of us achieves perfection in serving these values, it is the consistent 
aspiration toward them that defines a professional.  The Commission encourages thought not 
only about the lawyer-client relationship central to the practice of law but also about how the 
legal profession can shape us as people and a society. 

                                                
1       DEBORAH L. RHODE, PROFESSIONAL RESPONSIBILITY: ETHICS BY THE PERVASIVE METHOD 39 (1994) 
2       ROSCOE POUND, THE LAWYER FROM ANTIQUITY TO MODERN TIMES 5 (1953) 
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BACKGROUND ON THE LEGAL PROFESSIONALISM MOVEMENT IN GEORGIA 
 

In 1986, the American Bar Association ruefully reported that despite the fact that 
lawyers’ observance of the rules of ethics governing their conduct is sharply on the rise, lawyers’ 
professionalism, by contrast, may well be in steep decline: 
 

[Although] lawyers have tended to take the rules more seriously because of an 
increased fear of disciplinary prosecutions and malpractice suits, . . . [they] have 
also tended to look at nothing but the rules; if conduct meets the minimum 
standard, lawyers tend to ignore exhortations to set their standards at a higher 
level.3 

 
The ABA’s observation reflects a crucial distinction: while a canon of ethics may cover 

what is minimally required of lawyers, “professionalism” encompasses what is more broadly 
expected of them – both by the public and by the best traditions of the legal profession itself. 
 

In response to these challenges, the State Bar of Georgia and the Supreme Court of 
Georgia embarked upon a long-range project – to raise the professional aspirations of lawyers in 
the state.  Upon taking office in June 1988, then State Bar President A. James Elliott gave 
Georgia’s professionalism movement momentum when he placed the professionalism project at 
the top of his agenda.  In conjunction with Chief Justice Marshall, President Elliott gathered 
120 prominent judges and lawyers from around the state to attend the first Annual Georgia 
Convocation on Professionalism.    
 

For its part, the Georgia Supreme Court took three important steps to further the 
professionalism movement in Georgia.  First, at the first Convocation, the Supreme Court of 
Georgia announced and administered to those present a new Georgia attorney’s oath 
emphasizing the virtue of truthfulness, reviving language dating back to 1729.  (See also 
Appendix C).  Second, as a result of the first Convocation, in 1989, the Supreme Court of 
Georgia took two additional significant steps to confront the concerns and further the aspirations 
of the profession.  First, it created the Chief Justice’s Commission on Professionalism (the 
“Commission”) and gave it a primary charge of ensuring that the practice of law in this state 
remains a high calling, enlisted in the service not only of the client, but of the public good as 
well.  This challenging mandate was supplemented by the Court’s second step, that of 
amending the mandatory continuing legal education (CLE) rule to require all active Georgia 

                                                
3 AMERICAN BAR ASSOCIATION COMMISSION ON PROFESSIONALISM, “ . . . IN THE SPIRIT OF PUBLIC 

SERVICE:” A BLUEPRINT FOR THE REKINDLING OF LAWYER PROFESSIONALISM, (1986)  P.7, 
HTTPS://WWW.AMERICANBAR.ORG/CONTENT/DAM/ABA/ADMINISTRATIVE/PROFESSIONAL_RESPONSIBILITY/PR
OFESSIONALISM_MIGRATED/STANLEY_COMMISSION_REPORT.PDF (LAST VISITED ON AUGUST 5, 2019). 
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lawyers to complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules 
and Regulations for the Organization and Government of the State Bar of Georgia and 
Regulation (4) thereunder].   

 
GENERAL PURPOSE OF CLE PROFESSIONALISM CREDIT 
 

Beginning in 1990, the Supreme Court of Georgia required all active Georgia lawyers to 
complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and 
Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4) 
thereunder].  The one hour of Professionalism CLE is distinct from and in addition to the 
required ethics CLE.  The general goal of the Professionalism CLE requirement is to create a 
forum in which lawyers, judges and legal educators can explore the meaning and aspirations of 
professionalism in contemporary legal practice and reflect upon the fundamental premises of 
lawyer professionalism – competence, character, civility, commitment to the rule of law, to 
justice, and to the public good.  Building a community among the lawyers of this state is a 
specific goal of this requirement. 
 
DISTINCTION BETWEEN ETHICS AND PROFESSIONALISM 
 

The Supreme Court has distinguished between ethics and professionalism, to the extent 
of creating separate one-hour CLE requirements for each.  The best explanation of the 
distinction between ethics and professionalism that is offered by former Chief Justice Harold 
Clarke of the Supreme Court of Georgia: 
 

“. . . the idea [is] that ethics is a minimum standard which is required of all 
lawyers, while professionalism is a higher standard expected of all lawyers.” 

 
Laws and the Rules of Professional Conduct establish minimal standards of consensus 

impropriety; they do not define the criteria for ethical behavior.  In the traditional sense, 
persons are not “ethical” simply because they act lawfully or even within the bounds of an 
official code of ethics.  People can be dishonest, unprincipled, untrustworthy, unfair, and 
uncaring without breaking the law or the code.  Truly ethical people measure their conduct not 
by rules but by basic moral principles such as honesty, integrity and fairness. 
 

The term “Ethics” is commonly understood in the CLE context to mean “the law of 
lawyering” and the rules by which lawyers must abide in order to remain in good standing before 
the bar.  Legal Ethics CLE also includes malpractice avoidance.  “Professionalism” harkens 
back to the traditional meaning of ethics discussed above.  The Commission believes that 
lawyers should remember in counseling clients and determining their own behavior that the letter 
of the law is only a minimal threshold describing what is legally possible, while professionalism 
is meant to address the aspirations of the profession and how we as lawyers should behave.  
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Ethics discussions tend to focus on misconduct -- the negative dimensions of lawyering.  
Professionalism discussions have an affirmative dimension -- a focus on conduct that 
preserves and strengthens the dignity, honor, and integrity of the legal system. 
 

As former Chief Justice Benham of the Supreme Court of Georgia says, “We should 
expect more of lawyers than mere compliance with legal and ethical requirements.”  
 
ISSUES AND TOPICS 
 

In March of 1990, the Chief Justice’s Commission adopted A Lawyer’s Creed (See 
Appendix D) and an Aspirational Statement on Professionalism (See Appendix E).  These two 
documents should serve as the beginning points for professionalism discussions, not because 
they are to be imposed upon Georgia lawyers or bar associations, but because they serve as 
words of encouragement, assistance and guidance.  These comprehensive statements may be 
utilized to frame discussions and remind lawyers about the basic tenets of our profession. 
 

Karl N. Llewellyn, jurisprudential scholar who taught at Yale, Columbia, and the 
University of Chicago Law Schools, often cautioned his students: 
 

The lawyer is a man of many conflicts.  More than anyone else in our society, he 
must contend with competing claims on his time and loyalty.  You must 
represent your client to the best of your ability, and yet never lose sight of the fact 
that you are an officer of the court with a special responsibility for the integrity of 
the legal system.  You will often find, brethren and sistern, that those 
professional duties do not sit easily with one another.  You will discover, too, 
that they get in the way of your other obligations – to your conscience, your God, 
your family, your partners, your country, and all the other perfectly good claims 
on your energies and hearts.  You will be pulled and tugged in a dozen directions 
at once.  You must learn to handle those conflicts.4 

 
The real issue facing lawyers as professionals is developing the capacity for critical and 

reflective judgment and the ability to “handle those conflicts,” described by Karl Llewellyn.  A 
major goal of Professionalism CLE is to encourage introspection and dialogue about these issues.   
 
 

 
 
 

                                                
4       MARY ANN GLENDON, A NATION UNDER LAWYERS 17 (1994) 
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APPENDIX B 
 
 
 
 
 

 
 

MISSION STATEMENT 
 

The mission of the Chief Justice’s Commission on 
Professionalism is to support and encourage lawyers to 
exercise the highest levels of professional integrity in their 
relationships with their clients, other lawyers, the courts, and 
the public and to fulfill their obligations to improve the law 
and the legal system and to ensure access to that system. 

 
 

CALLING TO TASKS 
 

The Commission seeks to foster among lawyers an active 
awareness of its mission by calling lawyers to the following 
tasks, in the words of former Chief Justice Harold Clarke: 

 
1. To recognize that the reason for the existence of 

lawyers is to act as problem solvers performing their 
service on behalf of the client while adhering at all 
times to the public interest; 

 
2. To utilize their special training and natural talents in 

positions of leadership for societal betterment; 
 

3. To adhere to the proposition that a social conscience 
and devotion to the public interest stand as essential 
elements of lawyer professionalism. 

 
 

* * * * * * * * * * 
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APPENDIX C 
 
 

HISTORICAL INFORMATION ABOUT THE COMMISSION’S ROLES IN THE 
DEVELOPMENT OF THE CURRENT GEORGIA ATTORNEY OATH 

 
 

In 1986, Emory University President James T. Laney delivered a lecture on “Moral 
Authority in the Professions.”  While expressing concern about the decline in moral authority of 
all the professions, he focused on the legal profession because of the respect and confidence in 
which it has traditionally been held and because it has been viewed as serving the public in 
unique and important ways.  Dr. Laney expressed the fear that the loss of moral authority has as 
serious a consequence for society at large as it does for the legal profession. 
 

For its part, the Georgia Supreme Court took an important step to further the 
professionalism movement in Georgia.  At the first convocation on professionalism, the Court 
announced and administered to those present a new Georgia attorney’s oath emphasizing the 
virtue of truthfulness, reviving language dating back to 1729.  Reflecting the idea that the word 
“profession” derives from a root meaning “to avow publicly,” this new oath of admission to the 
State Bar of Georgia indicates that whatever other expectations might be made of lawyers, 
truth-telling is expected, always and everywhere, of every true professional.  Since the 
convocation, the new oath has been administered to thousands of lawyers in circuits all over the 
state.   
 

Attorney’s Oath 
 

I, _____________, swear that I will truly and honestly, justly, and uprightly demean myself, 
according to the laws, as an attorney, counselor, and solicitor, and that I will support and defend the 
Constitution of the United States and the Constitution of the State of Georgia.  So help me God. 
 

In 2002, at the request of then-State Bar President George E. Mundy, the Committee on 
Professionalism was asked to revise the Oath of Admission to make the wording more relevant 
to the current practice of law, while retaining the original language calling for lawyers to “truly 
and honestly, justly and uprightly” conduct themselves.  The revision was approved by the 
Georgia Supreme Court in 2002. 
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OATH OF ADMISSION 

TO THE STATE BAR OF GEORGIA 
 
 
 

“I,___________________, swear that I will truly and honestly, justly and uprightly 

conduct myself as a member of this learned profession and in accordance with the 

Georgia Rules of Professional Conduct, as an attorney and counselor and that I will 

support and defend the Constitution of the United States and the Constitution of the 

State of Georgia.  So help me God.” 

 
 
 
 
 
 
 

As revised by the Supreme Court of Georgia, April 20, 2002 
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A LAWYER’S CREED 
 

 
 
To my clients, I offer faithfulness, competence, 

diligence, and good judgment.  I will strive to represent you 
as I would want to be represented and to be worthy of your 
trust. 

 
To the opposing parties and their counsel, I offer 

fairness, integrity, and civility.  I will seek reconciliation 
and, if we fail, I will strive to make our dispute a dignified 
one. 

 
To the courts, and other tribunals, and to those who 

assist them, I offer respect, candor, and courtesy.  I will 
strive to do honor to the search for justice. 

 
To my colleagues in the practice of law, I offer 

concern for your welfare.  I will strive to make our 
association a professional friendship. 

 
To the profession, I offer assistance.  I will strive to 

keep our business a profession and our profession a calling in 
the spirit of public service. 

 
To the public and our systems of justice, I offer service.  

I will strive to improve the law and our legal system, to make 
the law and our legal system available to all, and to seek the 
common good through the representation of my clients. 

 



 
Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the 

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013 
 

Page 14 Professionalism CLE General Materials v. 08-05-19 
 

 
APPENDIX E 

 
 
 

ASPIRATIONAL STATEMENT ON PROFESSIONALISM 
 
 

The Court believes there are unfortunate trends of commercialization and loss of 
professional community in the current practice of law.  These trends are manifested in an undue 
emphasis on the financial rewards of practice, a lack of courtesy and civility among members of 
our profession, a lack of respect for the judiciary and for our systems of justice, and a lack of 
regard for others and for the common good.  As a community of professionals, we should strive 
to make the internal rewards of service, craft, and character, and not the external reward of 
financial gain, the primary rewards of the practice of law.  In our practices we should remember 
that the primary justification for who we are and what we do is the common good we can achieve 
through the faithful representation of people who desire to resolve their disputes in a peaceful 
manner and to prevent future disputes.  We should remember, and we should help our clients 
remember, that the way in which our clients resolve their disputes defines part of the character of 
our society and we should act accordingly. 
 

As professionals, we need aspirational ideals to help bind us together in a professional 
community.  Accordingly, the Court issues the following Aspirational Statement setting forth 
general and specific aspirational ideals of our profession.  This statement is a beginning list of 
the ideals of our profession.  It is primarily illustrative.  Our purpose is not to regulate, and 
certainly not to provide a basis for discipline, but rather to assist the Bar’s efforts to maintain a 
professionalism that can stand against the negative trends of commercialization and loss of 
community.  It is the Court’s hope that Georgia’s lawyers, judges, and legal educators will use 
the following aspirational ideals to reexamine the justifications of the practice of law in our 
society and to consider the implications of those justifications for their conduct.  The Court 
feels that enhancement of professionalism can be best brought about by the cooperative efforts of 
the organized bar, the courts, and the law schools with each group working independently, but 
also jointly in that effort. 
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APPENDIX E 
 

GENERAL ASPIRATIONAL IDEALS 
 

As a lawyer, I will aspire: 
 

(a) To put fidelity to clients and, through clients, to the common good, before selfish 
interests. 

 
(b) To model for others, and particularly for my clients, the respect due to those we 

call upon to resolve our disputes and the regard due to all participants in our 
dispute resolution processes. 

 
(c) To avoid all forms of wrongful discrimination in all of my activities including 

discrimination on the basis of race, religion, sex, age, handicap, veteran status, or 
national origin.  The social goals of equality and fairness will be personal goals 
for me. 

 
(d) To preserve and improve the law, the legal system, and other dispute resolution 

processes as instruments for the common good. 
 

(e) To make the law, the legal system, and other dispute resolution processes 
available to all. 

 
(f) To practice with a personal commitment to the rules governing our profession and 

to encourage others to do the same. 
 

(g) To preserve the dignity and the integrity of our profession by my conduct.  The 
dignity and the integrity of our profession is an inheritance that must be 
maintained by each successive generation of lawyers. 

 
(h) To achieve the excellence of our craft, especially those that permit me to be the 

moral voice of clients to the public in advocacy while being the moral voice of the 
public to clients in counseling.  Good lawyering should be a moral achievement 
for both the lawyer and the client. 

 
(i) To practice law not as a business, but as a calling in the spirit of public service. 



 
Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the 
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SPECIFIC ASPIRATIONAL IDEALS 
 

As to clients, I will aspire: 
 

(a) To expeditious and economical achievement of all client objectives. 
 

(b) To fully informed client decision-making.   
As a professional, I should: 
(1) Counsel clients about all forms of dispute resolution; 
(2) Counsel clients about the value of cooperation as a means towards the 

productive resolution of disputes; 
(3) Maintain the sympathetic detachment that permits objective and 

independent advice to clients; 
(4) Communicate promptly and clearly with clients; and, 
(5) Reach clear agreements with clients concerning the nature of the 

representation. 
 

(c) To fair and equitable fee agreements.   
As a professional, I should: 
(1) Discuss alternative methods of charging fees with all clients; 
(2) Offer fee arrangements that reflect the true value of the services rendered; 
(3) Reach agreements with clients as early in the relationship as possible; 
(4) Determine the amount of fees by consideration of many factors and not 

just time spent by the attorney; 
(5) Provide written agreements as to all fee arrangements; and, 
(6) Resolve all fee disputes through the arbitration methods provided by the 

State Bar of Georgia. 
 

(d) To comply with the obligations of confidentiality and the avoidance of conflicting 
loyalties in a manner designed to achieve the fidelity to clients that is the purpose 
of these obligations. 

 
As to opposing parties and their counsel, I will aspire: 
 

(a) To cooperate with opposing counsel in a manner consistent with the competent 
representation of all parties.   
As a professional, I should: 
(1) Notify opposing counsel in a timely fashion of any cancelled appearance; 
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(2) Grant reasonable requests for extensions or scheduling changes; and, 
(3) Consult with opposing counsel in the scheduling of appearances, 

meetings, and depositions. 
 

(b) To treat opposing counsel in a manner consistent with his or her professional 
obligations and consistent with the dignity of the search for justice.   
As a professional, I should: 
(1) Not serve motions or pleadings in such a manner or at such a time as to 

preclude opportunity for a competent response; 
(2) Be courteous and civil in all communications; 
(3) Respond promptly to all requests by opposing counsel; 
(4) Avoid rudeness and other acts of disrespect in all meetings including 

depositions and negotiations; 
(5) Prepare documents that accurately reflect the agreement of all parties; and, 
(6) Clearly identify all changes made in documents submitted by opposing 

counsel for review. 
 
As to the courts, other tribunals, and to those who assist them, I will aspire: 
 

(a) To represent my clients in a manner consistent with the proper functioning of a 
fair, efficient, and humane system of justice.   
As a professional, I should: 
(1) Avoid non-essential litigation and non-essential pleading in litigation; 
(2) Explore the possibilities of settlement of all litigated matters; 
(3) Seek non-coerced agreement between the parties on procedural and 

discovery matters; 
(4) Avoid all delays not dictated by a competent presentation of a client’s 

claims; 
(5) Prevent misuses of court time by verifying the availability of key 

participants for scheduled appearances before the court and by being 
punctual; and, 

(6) Advise clients about the obligations of civility, courtesy, fairness, 
cooperation, and other proper behavior expected of those who use our 
systems of justice. 



 
Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the 
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(b) To model for others the respect due to our courts.   
As a professional I should: 
(1) Act with complete honesty; 
(2) Know court rules and procedures; 
(3) Give appropriate deference to court rulings; 
(4) Avoid undue familiarity with members of the judiciary; 
(5) Avoid unfounded, unsubstantiated, or unjustified public criticism of 

members of the judiciary; 
(6) Show respect by attire and demeanor; 
(7) Assist the judiciary in determining the applicable law; and, 
(8) Seek to understand the judiciary’s obligations of informed and impartial 

decision-making. 
 
As to my colleagues in the practice of law, I will aspire: 
 

(a) To recognize and to develop our interdependence; 
 

(b) To respect the needs of others, especially the need to develop as a whole person; 
and, 

 
(c) To assist my colleagues become better people in the practice of law and to accept 

their assistance offered to me. 
 
As to our profession, I will aspire: 
 

(a) To improve the practice of law.   
As a professional, I should: 
(1) Assist in continuing legal education efforts; 
(2) Assist in organized bar activities; and, 
(3) Assist law schools in the education of our future lawyers. 

 
(b) To protect the public from incompetent or other wrongful lawyering.   

As a professional, I should: 
(1) Assist in bar admissions activities; 
(2) Report violations of ethical regulations by fellow lawyers; and, 
(3) Assist in the enforcement of the legal and ethical standards imposed upon 

all lawyers. 
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As to the public and our systems of justice, I will aspire: 
 

(a) To counsel clients about the moral and social consequences of their conduct. 
 

(b) To consider the effect of my conduct on the image of our systems of justice 
including the social effect of advertising methods.  

 
As a professional, I should ensure that any advertisement of my services: 
(1) is consistent with the dignity of the justice system and a learned profession; 
(2) provides a beneficial service to the public by providing accurate information 
about the availability of legal services; 
(3) educates the public about the law and legal system; 
(4) provides completely honest and straightforward information about my 
qualifications, fees, and costs; and, 
(5) does not imply that clients’ legal needs can be met only through aggressive 
tactics. 

 
(c) To provide the pro bono representation that is necessary to make our system of 

justice available to all. 
 

(d) To support organizations that provide pro bono representation to indigent clients. 
 

(e) To improve our laws and legal system by, for example: 
 

(1) Serving as a public official; 
(2) Assisting in the education of the public concerning our laws and legal 

system; 
(3) Commenting publicly upon our laws; and, 
(4) Using other appropriate methods of effecting positive change in our laws 

and legal system. 
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Honoring 
Georgia’s 
Lawyers
I sincerely hope the Commission 
on Professionalism’s work will 
honor Georgia’s lawyers for what 
they do each day and will help each 
lawyer to become consummate 
professionals while they do the 
tireless and often thankless work of 
representing clients.

BY KARLISE Y. GRIER

In June of 2018, I was shaken to the 
core when I learned of the death of at-
torney Antonio Mari. I did not personally 
know Mari, a family law attorney who was 
murdered by a client’s ex-husband. I had, 
however, as a former family law attorney 
of almost 18 years, personally experienced 
the dynamics that caused his death: enmity, 
anger, retribution and a myriad of other 
vitriolic emotions directed at you as a law-
yer (by opposing parties or clients) because 
you are striving to do your job to the best 
of your ability. I wanted to take a moment 
in this article to pay tribute to Mari and 
to honor the thousands of other Georgia 
lawyers who are just like him, men and 
women who toil in the trenches every 
day—putting their clients interests above 
their own personal well-being—as they 
strive to provide exemplary service and 
excellent representation. I also wanted to 
commend the wonderful professionalism 
example set by the Bartow County Bar As-
sociation, which stepped up in the midst of 
this horrible tragedy to divide up and take 
Mari’s cases and to help close down his 
law practice.1
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According to the Daily Report, Mari 
was afraid of the pro se opposing party 
who ultimately killed him.2 Neverthe-
less, Mari fulfilled his legal obligations 
to his client and obtained a final divorce 
decree for the client less than two hours 
before his client’s ex-husband shot him 
to death. This balance of client interests 
versus personal interests is not always 
played out as dramatically as in Mari’s 
case, but it is always there. Do you go 
to your child’s soccer practice or do you 
first finish the brief that is due tomor-
row? Do you take time to go for a walk 
or a run or do you take that early morn-
ing meeting with a client who can’t take 
time off from their work as an hourly 
employee? Do you tell the pro bono cli-
ent you are meeting with they have to 
leave your office and reschedule (know-
ing they most likely won’t) because they 
reek of cigarette smoke and you have 
asthma? Do you file a motion to with-
draw well in advance of trial or do you 
take the chance the client will pay you 
“in installments” as promised, knowing 
the client really needs a lawyer in this 
custody battle? 

Each day, Georgia lawyers are called 
upon to make choices, large and small, 
that force them to balance their per-
sonal well-being against the interests 
of their clients. Striking the “correct” 
balance is at the heart of what we call 
“professionalism.”3 One of the first quotes 
I came across when I started as executive 
director of the Chief Justice’s Commis-
sion on Professionalism was from Karl 
N. Llewellyn, a jurisprudential scholar 
who taught at Yale, Columbia and the 
University of Chicago Law Schools. Prof. 
Llewellyn cautioned his students:

The lawyer is a [person] of many 
conflicts. More than anyone else in our 
society, he [or she] must contend with 
competing claims on his [or her] time 

and loyalty. You must represent your 
client to the best of your ability, and 
yet never lose sight of the fact that you 
are an officer of the court with a special 
responsibility for the integrity of the 
legal system. You will often find, breth-
ren and sistern, that those professional 
duties do not sit easily with one anoth-
er. You will discover, too, that they get 
in the way of your other obligations—
to your conscience, your God, your 
family, your partners, your country 
and all the other perfectly good claims 
on your energies and hearts. You will 
be pulled and tugged in a dozen direc-
tions at once. You must learn to handle 
those conflicts.4

I hope that, under my stewardship, the 
Chief Justice’s Commission on Profes-
sionalism will honor Georgia’s lawyers 
by ensuring CLE providers offer out-
standing programming regarding pro-
fessionalism concepts that give lawyers 
the opportunity to discuss the challenges 
(and sometimes joys) of practicing law. I 
look forward to continuing to recognize 
the amazing community service work of 
lawyers and judges at the Justice Robert 
Benham Awards for Community Ser-
vice. I hope that the Commission’s con-
vocations, such as the 2018 Convocation 
on Professionalism and the Global Com-
munity, will continue to explore cutting-
edge issues in the legal profession. I hope 
the Commission’s work will help to em-
bolden lawyers to stand courageously for 
the rule of law in our country and to pro-
vide guidance to lawyers on how to do 
so thoughtfully and with integrity. I look 
forward to the Commission’s continued 
partnership with the State Bar of Geor-
gia Committee on Professionalism and 
with Georgia’s law schools as we strive 
to introduce law students to profession-
alism concepts during the Law School 
Orientations on Professionalism.

Too often, I think our profession fo-
cuses on the “bad” things for which law-
yers may be known. I truly believe most 
lawyers are good, hard working men 
and women who want to do the best job 
they can for their clients in return for 
fair payment for their work. During my 
stewardship as executive director of the 
Commission, it is my goal to focus on 
and cultivate the good and the goodness 
in our profession that often happens 
without notice or comment. I am eager 
to help us all (myself included) grow to 
be the best professionals we can be. I sin-
cerely hope the Commission’s work will 
honor Georgia’s lawyers for what they 
do each day and will help each lawyer to 
become consummate professionals while 
they do the tireless and often thankless 
work of representing clients. 

Karlise Y. Grier

Executive Director
Chief Justice’s Commission 
on Professionalism
kygrier@cjcpga.org 

Endnotes
1. See R. Robin McDonald, Cartersville 

Attorney Gunned Down by Client’s 
Ex-Husband, Daily Report, June 22, 
2018, at 1, https://www.law.com/
dailyreportonline/2018/06/21/cartersville-
attorney-gunned-down-by-clients-ex-
husband/ (last visited June 22, 2018).

2. See Id.
3. To learn more about how Georgia defines 

professionalism, see A Lawyer’s Creed and 
the Aspirational Statement on Professionalism 
at: http://cjcpga.org/lawyers-creed/ (last 
visited August 10, 2018).

4. Mary Ann Glendon, A Nation Under 
Lawyers 17 (1994).
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The Importance
of Lawyers Abandoning 
the Shame and Stigma
of Mental Illness
One tenet of the Chief Justice’s Commission on Professionalism’s
“A Lawyer’s Creed” is “To my colleagues in the practice of law, I o! er 
concern for your welfare.” If you are aware of a colleague that may be 
experiencing di"  culties, ask questions and o! er to help them contact the 
Lawyer Assistance Program for help.

BY MICHELLE BARCLAY

January is the month when Robin 
Nash, my dear friend and lawyer col-
league, godfather to my child, officiate for 
my brother’s marriage and former direc-
tor of the Barton Center at Emory Uni-
versity, left the world. Positive reminders 
of him are all around, including a child 
law and policy fellowship in his name, but 
January is a tough month.

Robin’s suicide, 12 years ago, was a 
shock to me. As time passed and I heard 
stories about Robin from others who 
knew him and I learned more about sui-
cide, I can see in hindsight the risk loom-
ing for him. Today, I think his death was 
possibly preventable. 

In 2006, Robin wrote this essay about 
himself for Emory’s website

“Robin Nash, age 53, drew his first 
breath, attended college and law 
school and now works at Emory Uni-
versity. He loves to travel to places 
like Southeast Asia and the Middle 
East but he always returns home to 
Emory and his hometown of Decatur.
Robin majored in Economics and 
Mathematics. He began his law prac-
tice in 1980 in Decatur surviving most-
ly on court appointed cases for mental-
ly ill patients in commitment hearings. 

His practice expanded to working with 
institutionalized developmentally de-
layed clients, special education cases, 
wills and estate litigation and repre-
senting banks in the hugely interesting 
area of commercial real estate closings.

In 1995, he was appointed as a juve-
nile court judge in DeKalb County. He 
resigned from the bench effective De-
cember 2005. He sold most of his per-
sonal belongings, paid off his remain-
ing debts and moved overseas to think 
and travel. After thinking and travel-
ing for three months, he returned to 
the active world of Decatur. He was 
appointed director of the Barton Clinic 
effective April 15, 2006.”

When Robin came back from travel-
ing, he told his friends—“I can be more 
impactful here.”—which was and is true. 
Robin’s impact continues today through 
the work of young lawyers serving as 
Robin Nash Fellows and through the 
lives of the thousands of mothers, fathers, 
daughters and sons he touched, helping 
people traumatized by child abuse, ne-
glect, addiction and crime.

He was impactful in part because he 
had so much empathy for others. He was G
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well regarded and well loved. He was a 
person you could count on who did ex-
traordinary things for others—helping a 
student obtain a TPO in the middle of the 
night to stop a stalker; quietly helping a 
refugee family get stable and connected 
to services; and of course, his consistent 
care of his friend Vinny. Vinny was a 
severely disabled adult Robin befriended 
and with whom he had a deep connec-
tion. Because he was a lawyer, Robin 
was able to help Vinny obtain full access
to available medical services without
being institutionalized.

So why did Robin leave? He lost his 
battle with mental illness. He masked 
it well and as a private person, did not 
share his struggles. His friends had some 
insight into his struggles but it was al-
ways complicated. While a judge, Robin 
was known for saying things like, “I am 
a manager of misery” or “I manage the 
competition not to serve the most vul-
nerable families and children.” But he 
also said, “Talk like this is just dark hu-
mor which is a useful coping mechanism 
for an emotionally draining job.”

I know today that a low serotonin 
level in his body was dangerous for his 
depression and that the medications he 
took waxed and waned in effectiveness. 
I also now know that he had not slept 
well for days before he acted. We’d had 
a work meeting the day before he died 
where he made a long ‘to do’ list. Who 
makes a long ‘to do’ list when one is con-
templating suicide? Plenty of people, I 
have learned. I saw that ‘to do’ list on his 
table when I was in his apartment after 
his death.

What could have helped? Abandoning 
the shame and stigma of mental illness 
is a good start. I have been heartened by 
the social movement campaign, Time to 
Change,1 designed to help people speak 
up about mental illness. A safety plan 
shared with a reasonably wide network of 
people can also help. Antidepressant med-
ications can help. Recent studies about 
anti-depression drugs “puts to bed the 
controversy on anti-depressants, clearly 
showing that these drugs do work in lift-
ing mood and helping most people with 
depression.”2 Science is advancing better 
treatments at a rapid pace. And some ex-
perts advise that directly asking whether a 

person has considered killing themselves 
can open the door to intervention and 
saving a life.

Before becoming a lawyer, I worked 
as a nurse in a variety of settings at both 
Grady and Emory hospitals. I saw at-
tempted suicides. I witnessed a number 
of those people who were grateful they 
were not successful. I saw safety plans 
work when enough people knew about 
the risks. Sometimes, medicines were 
changed, new treatments tried and I saw 
people get better.

I feel like with my background I could 
have and should have probed Robin more. 
But at the time, I thought I was respecting 
his privacy by not asking too many ques-
tions. Today I know that a person can be 
fine one day and then chemicals in their 
brain can wildly change within 24 hours, 
and they’re no longer ok. I learned that 
not sleeping can be deadly. I have also 
learned that just talking  about it can help 
a person cope.

A book that has helped me is called 
“Stay: A History of Suicide and the Phi-
losophies Against It,” by Jennifer Michael 
Hecht.3 If I had a second chance, I would 
try to use some of the arguments in that 
book, such as:

None of us can truly know what we 
mean to other people, and none of 
us can know what our future self will 
experience. History and philosophy 
ask us to remember these mysteries, 
to look around at friends, family, hu-
manity, at the surprises life brings—the 
endless possibilities that living offers—
and to persevere.

Of course, first I would have just 
asked about his mental health with love 
and listened. I still wish for that chance 
to try. z

Afterword by Chief Justice’s Commission on 
Professionalism Executive Director Karlise 
Yvette Grier: One tenet of the Chief Justice’s 
Commission on Professionalism’s “A Lawyer’s 
Creed” 4 is “To my colleagues in the practice of 
law, I oƛfer concern for your welfare.” If you 
are aware of a colleague that may be expe-
riencing diƛƛiculties, ask questions and oƛfer 
to help them contact the Lawyer Assistance 
Program5 for help.

Michelle and Andy Barclay are so grateful 
to the Emory University community for the 
grace and care that surrounded everyone, es-
pecially the students, when Robin died. 

Michelle Barclay, J.D., has more 
than 20 years experience working 
in Georgia’s judicial branch. She is 
currently the division director of 
Communications, Children, Families, 
and the Courts within the Judicial 
Council of Georgia’s Administrative 
Office of the Courts. Before becoming 
a lawyer, she was a nurse for 10 years, 
specializing in ICU and trauma care. 
Her degrees include a Juris Doctor 
from Emory University School of Law, 
a Bachelor of Science in Nursing from 
Emory University and a Bachelor 
of Interdisciplinary Studies from 
Georgia State University. She is also 
co-founder along with her husband 
Andrew Barclay of the Barton Child 
Law and Policy Center at Emory 
University School of Law. She can be 
reached at 404-657-9219 or michelle.
barclay@georgiacourts.gov.

Endnotes

1. https://twitter.com/TimetoChange. 
2. See http://www.bbc.com/news/

health-43143889 (last viewed April 2, 2018). 
3. See, e.g., https://www.amazon.com/Stay-

History-Suicide-Philosophies-Against/
dp/0300186088 (last viewed April 2, 2018) .

 4. https://www.gabar.org/aboutthebar/
lawrelatedorganizations/cjcp/lawyers-
creed.cfm .

5. https://www.gabar.org/
committeesprogramssections/programs/
lap/index.cfm .
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Promoting a 
Professional Culture 
of Respect and Safety 
#MeToo
In keeping with our professionalism aspirations, I challenge you to take 
a proactive, preventative approach to sexual harassment and to start the 
discussions . . . about things we as lawyers can do to promote a professional 
culture of respect and safety to prevent #MeToo.

BY KARLISE Y. GRIER

“There is no doubt that Marley was dead. 
This must be distinctly understood, or nothing 
wonderful can come of the story I am going 
to relate.”—Excerpt from: “A Christmas 

Carol” by Charles Dickens. 

To borrow an idea from an iconic 

writer: There is no doubt that #MeToo 

testimonials are real. This must be 

distinctly understood, or nothing 

wonderful can come of the ideas I am 

going to share.

I start with this statement because 

when I co-presented on behalf of 

the Chief Justice’s Commission on 

Professionalism at a two-hour seminar 

on Ethics, Professionalism and Sexual 
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Harassment at the University of Georgia 

(UGA) in March 2018, it was clear to 

me that men and women, young and 

old, question some of the testimonials 

of sexual harassment that have recently 

come to light. For the purposes of starting 

a discussion about preventing future 

#MeToo incidents in the Georgia legal 

profession, I ask you to assume, arguendo, 

that sexual harassment does occur and to 

further assume,!arguendo, that it occurs in 

Georgia among lawyers and judges.1 Our 

attention and discussion must therefore 

turn to “How do we prevent it?” We won’t 

expend needless energy on “Is he telling 

the truth?” We won’t lament, “Why did 

she wait so long to come forward?” 

First, I want to explain why I believe 

that sexual harassment in the legal 

profession is, in part, a professionalism 

issue. As Georgia lawyers, we have A 

Lawyer’s Creed and an Aspirational 

Statement on Professionalism that 

was approved by the Supreme Court 

of Georgia in 1990.2 One tenet of A 

Lawyer’s Creed states: “To my colleagues 

in the practice of law, I offer concern for 

your welfare. I will strive to make our 

association a professional friendship.”

Frankly, it is only a concern for the 

welfare of others that in many cases will 

prevent sexual harassment in the legal 

profession because of “gaps” in the law 

and in our ethics rules. For example, 

under federal law, sexual harassment is a 

form of sex discrimination that violates 

Title VII of the Civil Rights Act of 1964. 

Title VII applies to employers with 15 or 

more employees.3 According to a 2016 

article on lawyer demographics, three 

out of four lawyers are working in a law 

firm that has two to five lawyers working 

for it.4 In Georgia, there are no state laws 

similar to Title VII’s statutory scheme.

There is currently nothing in Georgia’s 

Rules of Professional Conduct that 

explicitly prohibits sexual harassment of 

a lawyer by another lawyer.5 Moreover, 

it is my understanding that generally the 

Office of the General Counsel will not 

prosecute a lawyer for alleged lawyer-

on-lawyer sexual harassment absent 

a misdemeanor or felony criminal 

conviction, involving rape, sexual assault, 

battery, moral turpitude and other similar 

criminal behavior.6 Other circumstances 

in which laws or ethics rules may not 

apply include sexual harassment of 

lawyers by clients or sexual harassment 

that occurs during professional events, 

such as bar association meetings or 

continuing education seminars.7 

Former Georgia Chief Justice Harold 

Clarke described the distinction between 

ethics and professionalism as . . . the 

idea that ethics is a minimum standard 

which is required of all lawyers while 

professionalism is a higher standard 

expected of all lawyers. Therefore, in 

the absence of laws and ethical rules to 

guide our behavior, professionalism 

aspirations call on Georgia lawyers to 

consider and implement a professional 

culture of respect and safety that ensures 

zero tolerance for behavior that gives rise 

to #MeToo testimonials.8

The American Bar Association 

Commission on Women in the Profession 

recently published a book titled “Zero 

Tolerance: Best Practices for Combating 

Sex-Based Harassment in the Legal 

Profession.” The book provides some 

Former Georgia Chief Justice Harold Clarke 
described the distinction between ethics and 
professionalism as . . . the idea that ethics 
is a minimum standard which is required of 
all lawyers while professionalism is a higher 
standard expected of all lawyers. 
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practical advice for legal employers to 
address or to prevent sexual harassment.9 
Some of the suggestions included: 
establishing easy and inexpensive ways to 
detect sexual harassment, such as asking 
about it in anonymous employee surveys 
and/or exit interviews; not waiting for 
formal complaints before responding to 
known misconduct; and discussing the 
existence of sexual harassment openly.10 
The federal judiciary’s working group on 
sexual harassment has many reforms that 
are currently underway, such as conducting 
a session on sexual harassment during 
the ethics training for newly appointed 
judges; reviewing the confidentiality 
provisions in several employee/law 
clerk handbooks to clarify that nothing 
in the provisions prevents the filing 
of a complaint; and clarifying the data 
that the judiciary collects about judicial 
misconduct complaints to add a category 
for any complaints filed relating to sexual 
misconduct.11 For those planning CLE or 
bar events, the American Bar Association 
Commission on Women in the Profession 
cautions lawyers to “be extremely careful 
about excessive use of alcohol in work/ 
social settings.”12

During our continuing legal education 
seminar at UGA, one of the presenters, 
Erica Mason, who serves as president of 
the Hispanic National Bar Association 
(HNBA), shared that HNBA has developed 
a “HNBA Conference Code of Conduct” 
that states in part: “The HNBA is committed 
to providing a friendly, safe, supportive 
and harassment-free environment for all 
conference attendees and participants . 
. . . Anyone violating these rules may be 
sanctioned or expelled from the conference 
without a registration refund, at the 
discretion of HNBA Leadership.”13 Mason 
also shared that the HNBA has signs at all 
of its conferences that reiterate the policy 
and that provide clear instructions on how 
anyone who has been subjected to the 
harassment may report it. In short, you 
don’t have to track down a procedure or 
figure out what do to if you feel you have 
been harassed.

Overall, some of the takeaways from 
our sexual harassment seminar at UGA 
provide a good starting point for discussion 
about how we as lawyers should aspire 

to behave. Generally, our group agreed 
that women and men enjoy appropriate 
compliments on their new haircut or 
color, a nice dress or tie, or a general “You 
look nice today.” Admittedly, however, an 
employment lawyer might say that even 
this is not considered best practice.

Many of the seminar participants 
agreed on some practical tips, however. 
Think twice about running your fingers 
through someone’s hair or kissing a 
person on the check. Learn from others’ 
past mistakes and do not intentionally pat 
or “flick” someone on the buttocks even if 
you mean it as a joke and don’t intend for 
it to be offensive or inappropriate.14

In our professional friendships, we 
want to leave room for the true fairy-
tale happily ever after endings, like that 
of Barack and Michelle, who met at work 
when she was an associate at a law firm 
and he was a summer associate at the same 
firm.15 We also need to ensure that our 
attempts to prevent sexual harassment do 
not become excuses for failing to mentor 
attorneys of the opposite sex.

Finally, just because certain behaviors 
may have been tolerated when you were 
a young associate, law clerk, etc., does not 
mean the behavior is tolerated or accepted 
today. Professionalism demands that we 
constantly consider and re-evaluate the 
rules that should govern our behavior in 
the absence of legal or ethical mandates. 
Our small group at UGA did not always 
agree on what was inappropriate conduct 
or on the best way to handle a situation. We 
did all agree that the conversation on sexual 
harassment was valuable and necessary.

So in keeping with our professionalism 
aspirations, I challenge you to take 
a proactive, preventative approach 
to sexual harassment and to start the 
discussions in your law firm, corporate 
legal department, court system and/
or bar association about things we 
as lawyers can do to promote a profes-
sional culture of respect and safety to 
prevent #MeToo. 

Karlise Y. Grier

Executive Director
Chief Justice’s Commission 
on Professionalism
kygrier@cjcpga.org 

Endnotes
1. See, e.g., In the Matter of James L. 

Brooks, S94Y1159 (Ga. 1994) and The 
Washington Post, Wet T-Shirt Lawyers 
(December 23, 1983), The Washington 
Post, https://www.washingtonpost.
com/archive/politics/1983/12/23/
wet-t-shirt-lawyers/c46ac2e6-2827-
49a7-9041-f00ac5f21753/?utm_term=.
bf1ec57a8b95 (Last visited May 31, 
2018). For a more recent articles 
on sexual harassment in the legal 
profession, see generally, Vanessa Romo, 
Federal Judge Retires in the Walk of Sexual 
Harassment Allegations (December 18, 
2017), NPR, The Two-Way Breaking 
News, https://www.npr.org/sections/
thetwo-way/2017/12/18/571677955/
federal-judge-retires-in-the-wake-of-
sexual-harassment-allegations (Last 
visited May 31, 2018) and The Young 
Lawyer Editorial Board of The American 
Lawyer, YL Board: This is What Sexual 
Harassment in the Legal Industry Looks 
Like (February 28, 2018), The American 
Lawyer, Commentary, https://www.
law.com/americanlawyer/2018/02/28/
yl-board-this-is-what-sexual-
harassment-in-the-legal-industry-looks-
like/ (Last visited May 31, 2018).

2. See State Bar of Georgia, Lawyer’s 
Creed and Aspirational Statement on 
Professionalism, https://www.gabar.org/
aboutthebar/lawrelatedorganizations/
cjcp/lawyers-creed.cfm (Last visited May 
31, 2018).

3. U.S. Equal Employment Opportunity 
Commission, About EEOC, Publications, 
Facts About Sexual Harassment, https://
www.eeoc.gov/eeoc/publications/fs-sex.
cfm (Last visited May 31, 2018).

4. Brandon Gaille, 30 Mind-Boggling 
Lawyer Demographics, BrandonGaille.
com, https://brandongaille.com/30-
mind-boggling-lawyer-demographics/, 
February 8, 2016 (viewed on April 26, 
2018).  See also American Bar Association 
2013 Lawyer Demographics  Data, 
https://www.americanbar.org/content/
dam/aba/migrated/marketresearch/
PublicDocuments/lawyer_
demographics_2013.authcheckdam.pdf 
(viewed on April 26, 2018).

5. The Georgia Code of Judicial Conduct 
differs from the Georgia Rules of 
Professional Conduct in that Rule 2.3 
(b) of the Code of Judicial Conduct 
specifically prohibits discrimination 
by a judge in the performance of his 
or her judicial duties. See https://
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Convocation on 
Professionalism and 
the Global Community
The purpose of the Convocation was to model professionalism while 
discussing a high-conflict issue and to demonstrate the ways in which 
attorneys have implemented “A Lawyer’s Creed” and the “Aspirational 
Statement” in their work with the global community.

BY LESLIE E. STEWART

On Nov. 30, 2018, the Chief Justice’s 
Commission on Professionalism (the 
Commission) held its Convocation on 
Professionalism (the Convocation) at 
Atlanta’s Porsche Experience Center. 
This year, the Convocation theme was 
Professionalism and the Global Commu-
nity, which focused on the professional-
ism values of competence, civility, char-
acter, and commitment to the rule of law 
and the public good. The purpose of the 
Convocation was to model professional-
ism while discussing a high-conflict issue 
and to demonstrate the ways in which 
attorneys have implemented “A Lawyer’s 
Creed” and the “Aspirational Statement” 
in their work with the global commu-
nity. The event, which was sponsored 
by Squire Patton Boggs, Miller & Martin 
PLLC and Alston & Bird LLP, was well-
received by the attendees. The speakers 
included an array of notables and dig-
nitaries with ties to Georgia, beginning 
with Supreme Court of Georgia Chief 
Justice Harold D. Melton, who urged the 
attendees to demonstrate professional-
ism through service to their community, 
a key element of “A Lawyer’s Creed” and 
the “Aspirational Statement.”

GBJ | Professionalism Page
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The first panel, “Overview of the 
Global Community in Georgia,” was fa-
cilitated by Javier Díaz de León, Consul 
General of Mexico. Two judges, Hon. 
Meng H. Lim, Tallapoosa Circuit Su-
perior Court, and Hon. Dax E. Lopez, 
DeKalb County State Court, spoke mov-
ingly about how their judicial careers 
have been influenced by their experi-
ences of straddling two cultures. Abby 
Turano, deputy commissioner for Inter-
national Relations, Georgia Department 
of Economic Development, explained 
how and why Georgia welcomes foreign 
businesses to Georgia.

The second panel, “A View from Gen-
eral Counsels of Companies Doing In-
ternational Business,” was moderated by 
Shelby S. Guilbert Jr. from King & Spald-
ing. The panelists, including Angus M. 
Haig, senior vice president and general 
counsel for Cox Automotive, and Ricardo 
Nuñez, senior vice president and general 
counsel for Schweitzer-Mauduit Interna-
tional, described their challenges and how 
core values affect their roles as interna-
tional general counsels. Audrey Boone 
Tillman, executive vice president and 
general counsel for AFLAC, portrayed 
the challenges and successes of being a 
woman of color supervising attorneys in 
Japan. Joseph Folz, vice president, general 
counsel and secretary for Porsche Cars 
North America, shared his experiences 
working for a German-based company.  

The third panel, “The Business Pros 
and Cons of Developing a Formal Work-
ing Relationship with an International 
Lawyer or Law Firm,” was facilitated by 
Petrina A. McDaniel from Squire Patton 
Boggs. Tricia “CK” Hoffler, principal at 
The CK Hoffler Firm, regaled the attend-
ees with her vivid descriptions of being 
threatened by automatic gunfire as a re-
sult of a cultural miscalculation while she 
represented an un-named government. 
Therese Pritchard, from Bryan Cave and 
Robert Tritt, Dentons US LLP, discussed 
the necessity of retaining competent local 
counsel in international cases.

The Convocation’s keynote speaker, 
Randolph “Randy” Evans, U.S. Ambassador 
to Luxembourg, described his humble 
beginnings in Georgia and how the values 
instilled in him by his family continue to 
influence the way in which he deals with 
his professional duties—of treating each 
person with respect and dignity.

After lunch, the next panel, “What 
Lawyers Need to Know about Labor 
Trafficking,” focused on the darker side 
of doing business in the global commu-
nity. The moderator, Hon. Richard Sto-
ry, judge, U.S. District Court, Northern 
District of Georgia, oversaw a lively 
discussion between Norm Brothers, 
senior vice president and general coun-
sel for UPS; Susan Coppedge, former 
U.S. Ambassador-at-Large, the Office 
to Monitor and Combat Trafficking in 
Persons, and senior advisor to the Sec-
retary of State (Ret.); and Jay Doyle of 
Lewis Brisbois Bisgaard & Smith LLP. 
This panel focused on the way in which 
government and private business have 
collaborated to combat the scourge of 
human trafficking.

The attendees were then treated to a 
presentation on “An Overview of Profes-
sionalism in Immigration Cases” by James 
McHenry, director of the Executive Office 
for Immigration Review at the Depart-
ment of Justice, who unpacked the com-
plex hearing procedures surrounding this 
timely topic.

The second afternoon panel, “Emerg-
ing Issues and Pro Bono Opportunities 
for Attorneys as a Result of Changes in 
Immigration Laws,” was moderated by 
Phil Sandick from Alston & Bird. The 
panelists were Audra Dial from Kilpat-
rick Townsend & Stockton, Jorge Andres 
Gavilanes from Kuck Baxter, Monica 
Khant, executive director of the Geor-
gia Asylum and Immigration Network, 
and Willis Linton Miller from The Latin 
American Association. During this panel, 
the speakers touched on the need for pro 
bono assistance on these important cases 
due to an upsurge in work and the conse-

quent burnout on the part of those work-
ing full time in this area. 

The final panel of the day, “Ethics, Reg-
ulatory and Procedural Issues in Interna-
tional Practice,” was facilitated by Shelby 
R. Grubbs, from Miller & Martin. Along 
with Paula Frederick, general counsel of 
the State Bar of Georgia and Ben Greer 
Jr., retired partner at Alston & Bird, the 
presenters discussed the competing ethi-
cal standards that attorneys must negotiate 
in international work and the necessity of 
adhering to Georgia standards regardless 
of cultural or ethical differences.

The Convocation offered a marvel-
ous opportunity for in-person attendees 
to learn about how the principles of pro-
fessionalism impact our legal work in the 
global community. Commission member 
Hon. Carla McMillian, Court of Appeals 
of Georgia, tweeted throughout the day 
at @cjcpga in English and Spanish with 
the help of Commission member Maria 
F. Mackay, a Georgia certified interpreter 
who provided Spanish interpretations of 
the proceedings for McMillian to tweet. 
Commission advisor Jennifer Davis and 
Commission liaison Dee Dee Worley pro-
vided invaluable “behind the scenes” staff 
assistance for the event throughout the day. 
The Commission staff was grateful for the 
support of the Commission members and 
other Convocation contributors and plan-
ners who provided invaluable assistance 
for this immensely successful Convocation. 
More information about the Convocation 
and other upcoming Commission events, 
including the 20th Annual Justice Robert 
Benham Awards for Community Service, 
is available on the Commission’s website 
at www.cjcpga.org. 

Leslie E. Stewart is a child 

welfare attorney and has 

served as a Supreme Court 

Fellow on Georgia’s Cold Case 

project since March 2009 

and is also a contractor with the Chief 

Justice’s Commission on Professionalism.
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