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FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their
names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneficial, as well as enjoyable. We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staff
Jeffrey R. Davis
Executive Director, State Bar of Georgia
Rebecca A. Hall
Associate Director, ICLE
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Presiding:
Margaret W. Scott, Program Chair and Chair, Fiduciary Law Section; Alston & Bird LLP, Atlanta, GA
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REGISTRATION AND CONTINENTAL BREAKFAST
		 (All attendees must check in upon arrival. A jacket or sweater is recommended.)
8:15	
WELCOME AND PROGRAM OVERVIEW
		 Margaret W. Scott, Program Chair and Chair, Fiduciary Law Section;
		 Alston & Bird LLP, Atlanta, GA
8:20	
THE PAST YEAR’S MOST SIGNIFICANT, CURIOUS, OR DOWNRIGHT FASCINATING
FIDUCIARY CASES (2018 EDITION)*
		 *At least it seems to me. Your mileage may vary.
		 Dana G. Fitzsimons Jr., Principal and Fiduciary Counsel, Bessemer Trust, Atlanta, GA
9:10	
ELECTIVE SHARE TRAPS FOR THE UNWARY
		 Suzanne T. Plybon, Partner, Arnall Golden Gregory LLP, Atlanta, GA
		 Michael L. Van Cise, Partner, Arnall Golden Gregory LLP, Atlanta, GA
10:00	
TOP 10 SCREW UPS WE REGULARLY SEE/REMINDERS BECAUSE WE ALL FORGET
		 Hillary S. Stringfellow, Partner, Gilbert Harrell Sumerford & Martin PC, Brunswick, GA
		 Richard E. Barnes, Founder, BarnesLaw, LLC, Valdosta, GA
10:50	
BREAK
11:05	
INTERSECTION OF ESTATE PLANNING AND M&A TRANSACTIONS
		 Moderator: Bryan P. Koepp, Senior Vice President Wealth Strategist,
		 Regions Private Wealth Management, Atlanta, GA
		 Gene Bowles, Managing Director Corporate Finance Group,
		 Regions Securities LLC, Charlotte, NC
		 W. Scott Kitchens, Partner, Corporate Transactions and Securities,
		 Alston & Bird LLP, Atlanta, GA
		 Russell V. Mobley, Partner, Fulcher Hagler LLP, Augusta, GA
11:55	
STUPID CHARITABLE TRICKS AND ESTATE PLANNING MISTAKES I’VE SEEN
		 Ramsay H. Slugg, Managing Director National Wealth Planning Strategies,
		 Bank of America Private Bank, Atlanta, GA
12:45	
ADJOURN
5:00-	
INAUGURAL FIDUCIARY LAW SECTION RECEPTION
7:00

Presiding:
Blake N. Melton, Immediate Past Chair, Fiduciary Law Section;
Synovus Family Asset Management, Columbus, GA

FRIDAY, JULY 12, 2019
7:45	
CONTINENTAL BREAKFAST
8:30	
ISSUE SPOTTING IN INTERNATIONAL ESTATE PLANNING (THE BASICS YOU NEED
TO KNOW TO AVOID MALPRACTICE)
		 R. Mark Williamson, Partner, Alston & Bird LLP, Atlanta, GA
9:30	
PRIVILEGE IN THE ESTATE PLANNING CONTEXT
		 Stephanie Loomis-Price, Shareholder, Winstead PC, Houston, TX
10:30	
BREAK
10:45	
2018 GEORGIA TRUST LEGISLATION IN ACTION
		 Jessie A. Cohan, Partner, The Bowden Spratt Law Firm PC, Atlanta, GA
		 James D. Spratt, Jr., Partner, The Bowden Spratt Law Firm PC, Atlanta, GA
11:45	
IT’S NOT THE FRUIT, IT’S THE ROOT:
		 GETTING TO THE BOTTOM OF OUR ETHICAL TROUBLES
		 Sean Carter, Chief Humor Officer, Mesa CLE, Mesa, AZ
12:45	
ADJOURN
1:30	
GOLF TOURNAMENT

Presiding:
Patricia D. Friedman, Chair-Elect, Fiduciary Law Section; The Bowden Spratt Law Firm PC, Atlanta, GA

SATURDAY, JULY 13, 2019
8:30	
EVOLUTIONARY PLANNING: 20 OR SO WAYS TO INCREASE CLIENT HAPPINESS
AND VALUE TO YOUR PRACTICE WITH PLANNING TECHNIQUES (NON-TAX) AND
STRATEGIC PRACTICE TECHNIQUES
		 Nancy C. Hughes, Partner, Hughes & Scalise, P.C., Birmingham, AL
9:30	
ELDERCARE: MYTHS, PITFALLS AND LONG-TERM CARE PLANNING
OPPORTUNITIES
		 Daniel D. Munster, The Elder Law Practice of Daniel D. Munster, Atlanta, GA
10:20	
BREAK
10:35	
2019 GEORGIA LEGISLATIVE UPDATE
		 T. Kyle King, Partner, Hodges McEachern & King, Jonesboro, GA
11:25	
RECENT DEVELOPMENTS IN GEORGIA FIDUCIARY LAW
		 Mary F. Radford, Professor of Law, Georgia State University College of Law, Atlanta, GA
12:25	
ADJOURN
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THE PAST YEAR’S MOST SIGNIFICANT, CURIOUS, OR
DOWNRIGHT FASCINATING FIDUCIARY CASES (2018 Edition)*
*At least it seems to me. Your mileage may vary.

I.

Elder Abuse, Powers of Attorney, Guardianship, Special Needs &
Disability
A. Knox v. Vanguard Group, Inc., 2018 U.S. Dist. LEXIS 1993 (Mass. 2018). Claims
dismissed that brokerage firm should be liable for additional taxes with respect to
an IRA, where it refused to accept a bare durable general power of attorney and
insisted on completion of its own forms.
1.

In 1999, Kenneth opened an IRA with Vanguard and signed the account
opening agreement in which he approved Vanguard’s standard agreement
terms. Those terms provided that Vanguard could amend the agreement and
that the client would be deemed to consent to any amendment if the client
did not object within 30 days of notice of the amendment. Kenneth named his
wife Margaret as beneficiary of the IRA and died in 2012. The IRA had assets
of $45,000 at that time. At that time, the agreement provided that: (a) a
beneficiary’s request for distributions must be made in a form and manner
acceptable to Vanguard; (b) Vanguard would not be responsible to make any
distributions until it receives directions in a form and manner acceptable to
Vanguard; and (c) that the agreement was governed by Pennsylvania law.
Vanguard generally requires that distribution requests be executed on its own
forms, including special forms when a person is acting as agent. Vanguard will
accept externally drafted powers of attorney on a transaction by transaction
basis, subject to its determination that the agent has authority to act, and in
some instances, that a power of attorney be certified independently (such as
by an attorney). Those policies were established to protect itself and its
account holders from potential fraud.

2.

Margaret named her son, Peter (a Massachusetts lawyer), as agent under a
durable general power of attorney signed in 2009. Peter sent the DGPOA to
Vanguard in 2009, they sent him their standard agent authorization form, but
Peter refused to sign it and believed the DGPOA was sufficient.

3.

In 2012 after his father’s death, Peter called Vanguard to transfer the IRA to
an inherited IRA in his mother’s name. Vanguard resent him the agent
authorization form, which he declined to execute. Vanguard sent an IRA
opening package to Margaret at her address of record (Peter’s address), and
Peter signed Margaret’s name and submitted the papers without indicating he
had signed as agent. He named himself and his sister as beneficiaries on the
account. The paperwork he signed for Margaret provided that Margaret
accepted the standard Vanguard account terms (described above). Peter made
prohibited handwritten changes to Vanguard’s forms, and when Vanguard
called to say the changes were unclear, Peter demanded that the account be
closed and the funds moved to Fidelity. Peter submitted email trade
instructions to Vanguard and attached the DGPOA, but still refused to provide
the requested certification. Vanguard issued a check but stopped payment on
the check when its fraud prevention department flagged the transaction for
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lacking certification and for the agent naming himself on the account.
Vanguard renewed its request for third party certification, Peter admitted he
had signed her name to the forms, and Vanguard refused to accept his
signature on the forms without Margaret designating him as agent on its
forms. Vanguard explained that an externally prepared DPOA could be used
but it needed to have a certification for each transaction that it is still valid.
Peter repeated his demands for action and Vanguard repeated its request for
the forms. Peter never informed Vanguard about his concerns about his
mother’s incapacity. While he had Margaret sign a demand letter, he never
had her sign the Vanguard standard forms.
4.

Peter sued Vanguard in federal court alleging breach of contract, breach of the
covenant of good faith and fair dealing, negligence, breach of fiduciary duty,
violation of the Massachusetts consumer fraud statute, and unfair trade
practices under Pennsylvania law. He alleged that the delay caused Margaret
to incur the tax on the funds when she could not file jointly with her deceased
husband and use medical expense deductions, increasing her tax burden by
$25,000, and she incurred penalties of $13,000 for failure to take required
minimum distributions from the IRA.

5.

The federal district court granted Vanguard’s motion to dismiss all of the
claims on the following grounds:
a.

A binding contract between the parties was in place at all times. Peter
executed an agreement for Margaret agreeing to the Vanguard account
terms. He cannot claim he did not have authority to sign as her agent, and
at the same time sue Vanguard for not recognizing his authority as agent.
Margaret was also a third-party beneficiary of the contract signed by her
husband when he opened the IRA and is bound by the agreement. The
argument that no contract exists between Vanguard and Margaret would
lead to absurd and unworkable results – some portion of its customers
die every day, and if contracts evaporated on the death of the account
owner there would be chaos and ample opportunities for fraud and other
misconduct.

b.

The contract provided that: (a) a beneficiary’s request for distributions
must be made in a form and manner acceptable to Vanguard; (b)
Vanguard would not be responsible to make any distributions until it
receives directions in a form and manner acceptable to Vanguard; and (c)
that the agreement was governed by Pennsylvania law. By the terms of
the contract, Vanguard was not required to accept a DGPOA valid under
state law and could establish reasonable procedures to ensure that
transactions were not fraudulent and were made in accordance with the
account owner’s intent. Vanguard had such a policy, Peter acted in direct
contravention of Vanguard’s repeated instructions, and failed to submit a
distribution request in a manner and form acceptable to Vanguard. The
Vanguard conditions were clearly reasonable and did not breach the
contact. The issue is not (a) whether Vanguard provided good customer
service to Peter or could have found a more amicable way to resolve the
situation or (b) whether Peter brought the problem on himself by his own
stubbornness and inflexibility. The issue is simply whether Vanguard
breached its account agreement terms, and it did not.
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c.

It was reasonable for Vanguard to insist that distribution requests include
basic protections against fraud and self-dealing. Once Peter signed his
mother’s name without indicating it was his signature, coupled with
naming himself as beneficiary of his mother’s IRA, Vanguard had a
specific basis to suspect potential fraud and could reasonably refuse to
relax its requirements.

d.

Vanguard was a mere custodian for Margaret and did not owe her
fiduciary duties.

e.

The account agreement provides that it is governed under Pennsylvania
law and therefore Peter could not sue under Massachusetts statutes.
Further, choice of law principles would result in the application of Ohio
law (where Margaret, the real party in interest, resides) or Pennsylvania
law (where the allegedly wrongful conduct occurred), and not
Massachusetts law (where Peter resided).

f.

Vanguard’s conduct could not be considered unfair or deceptive.
Vanguard repeatedly informed Peter about its policies and procedures and
did not breach its contract. Stopping payment on a check was not a
“trade” under consumer protection laws, and by declining Peter’s
instructions it did not “seize” the accounts. The account grew from
$45,000 to $69,000 by the time the assets were withdrawn.

B. In re Guardianship of Robbins, 2018 Ind. App. LEXIS 262 (2018). Court cannot
refuse funding of self-settled special needs trust due to its disagreement with
federal and state policy for severely disabled persons.
1.

Timothy’s car was hit by a semi-truck, resulting in his being ejected from his
car and receiving a traumatic, catastrophic, permanent and degenerative brain
injury. His father was appointed as guardian, and following an $18.5 million
tort award, settled the tort lawsuit for $17.75 million. The parties agreed that,
after payment of legal fees, reimbursement of Medicaid for already incurred
medical costs, and funding an annuity for Timothy’s benefit, the amount of
$6.75 million would be placed into a self-settled special needs trust for
Timothy, with the requisite Medicaid and SSI reimbursement provision upon
Timothy’s death and before any remaining assets would pass to his heirs.

2.

The parties presented the settlement to the court for approval. The court held
that only $1 million could go into the trust, and the rest would be funded
directly into the guardianship estate, based on the court’s view that: (a) fully
funding the trust would shift considerable expenses to the taxpayers; (b) the
settlement amount is adequate to provide for his care without public
assistance benefits; and (3) the trust is for the benefit of Timothy’s heirs. The
court stated that it “disagreed with the legislative policy” and that “it’s the
legal fiction of impoverishment which I’m having trouble buying into when we
have 12 million sitting here”. The father as guardian brought an uncontested
appeal.

3.

On appeal, the Indiana Court of Appeals reversed the trial court on the
following grounds:
a.

Special needs trusts are a creation of, and approved by, both federal and
state legislation, and both federal and state law permit disabled persons
to shield assets for purposes of determining Medicaid or SSI eligibility, so
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long as the trust provides for paying back the state for the total benefits
paid upon the death of the disabled person. This serves the public policies
of allowing disabled persons to obtain services not paid for by Medicaid
and eliminates the need for a disabled person to spend down resources
to qualify for benefits.
b.

The trial court may have a genuine disagreement with the policy decisions
of the state and federal legislatures but is still bound to abide by them.
Here there are no constitutional concerns with those policy choices. It is a
mistake of law to hold the trust is for the benefit of Timothy’s heirs,
where the trust is for his exclusive lifetime benefit, but the state has a
priority right to reimbursement ahead of any interest of any heirs.

C. Colburn v. Cooper, 2018 Ohio 5190 (2018). Daughter has standing under UPOAA
to petition court for accounting of acts of agent under durable power of attorney,
even after the death of the principal.
1.

Cheryl alleged that her brother mismanaged their mother’s assets when
acting as her agent under a power of attorney from 2008 until 2016. She
petitioned the court to compel him to provide an accounting (she brought
other claims that were dismissed but did not pursue them on appeal). Their
mother was placed into guardianship in 2016.

2.

The court dismissed the claim and Cheryl appealed. Their mother died while
the appeal was pending. On appeal, the court of appeals reversed on the
following grounds:
a.

The Ohio UPOAA grants standing to petition the court for an accounting
to persons including “presumptive heirs” of the principal and the
beneficiaries of the principal’s estate plan. The “presumptive heir”
category does not apply only after the principal’s death, because only a
living person has “presumptive” heirs, and a deceased person has only
actual heirs. Cheryl was also named as a beneficiary under her mother’s
will. There is nothing to support the position that a principal must be
deceased before a presumptive heir or designated beneficiary has the
right to seek review of the agent’s conduct.

b.

The statute that lists the parties to whom the agent is required to provide
information upon request (i.e. the principal, the guardian or conservator, a
governmental agency, or the principal’s personal representative) does not
require a different result by excluding the presumptive heirs and
beneficiaries. That statute provides that an agent must provide
accountings when ordered by the court, and Cheryl has standing to ask
the court to compel the accounting. If the court finds merit in her request,
it will issue an order and the agent is required to comply.

c.

The mother’s death does not render Cheryl’s petition for an accounting
moot. While the UPOAA provides for disclosure to the personal
representative upon the principal’s passing, this provision is not exclusive.
While no longer a presumptive heir, Cheryl is still a beneficiary of the
estate plan and there is nothing in the statute that prevents the existence
of two viable alternative means of seeking an accounting. Judicial
prudence and economy favor ruling on the merits of the case.
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II.

State Nexus & Taxation
A. Fielding v. Commissioner of Revenue, File Nos. 8911-8914-R (Minnesota Tax
Court 2017); A17-1177 (Minn. 2018). Minnesota statute that taxes worldwide
income of an irrevocable non-grantor trust based solely on the domicile of the
grantor violates the due process clauses of the Minnesota and U.S. constitutions.
1.

In 2009, Reid McDonald, a Minnesota domiciliary, created separate
irrevocable inter vivos trusts for each of his four children and transferred
nonvoting common stock in a Minnesota Subchapter S corporation into the
trusts. The trusts were grantor trusts (by virtue of a swap power) until 2011.
All trust distributions were discretionary, and distributions were made to the
children from their respective trusts. None of the trustees were domiciled in
Minnesota, and for tax year 2014 there was first a Colorado trustee and then a
Texas trustee. Both trustees made discretionary decisions about the trusts
and maintained the books and records of the trusts outside of Minnesota, and
neither travelled to the state for trust business. For part of 2014, the original
trust instruments were retained in the Minnesota drafting lawyer’s office.
Neither trustee was involved in any trust related court actions in Minnesota
other than this tax dispute. Three of the children lived entirely outside the
state, with just the settlor’s son being domiciled in Minnesota in 2014 but
attending college in New York.

2.

In 2011, the trusts became Minnesota “resident trusts” under a state statute
that defined non-grantor trusts created and irrevocable after December 31,
1995 as resident trusts based solely on the domicile of the grantor in the state
at the time the trusts became irrevocable (or for testamentary trusts, the instate domicile of the decedent at death). The statute applied a different test
based on the circumstances of the in-state administration activities of the
trust (rather than only the domicile of the grantor) to pre-1995 trusts.

3.

In 2014, the trusts sold their stock in the S corporation and opened
investment accounts with Wells Fargo that were administered in California.
The trusts timely filed resident tax returns and paid tax as resident trusts on
their worldwide (and not just their Minnesota source) income under protest,
and then filed amended returns and claims for refund that were denied. The
trusts appealed to the Minnesota Tax Court and moved for summary
judgment. The trusts sought to exclude from tax the gain on the sale of the
stock and the subsequent investment income in the Wells Fargo account.

4.

The Tax Court awarded the trusts summary judgment that the Minnesota
definition of a resident trust, as applied to these trusts, violated the Due
Process clauses of the Minnesota and U.S. constitutions on the following
grounds:
a.

The parties agreed that the state was imposing tax on the worldwide
income of the trusts as “resident trusts” and the applicable statute for
post-1995 trusts clearly bases taxation solely on the domicile of the
grantor. Therefore, the state’s arguments about benefits the trusts
received from the state are irrelevant. The only issue is the
constitutionality of taxation based on the historical domicile of grantor.
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b.

Other courts have held that the historical domicile of the grantor is not a
constitutionally sufficient nexus to justify taxing the worldwide income of
the trusts, and this approach is problematic in that it (1) reaches back
through time to a discrete historical moment and does not rely on
protections afforded by the state during the time period where the
income was earned, and is an immutable and perpetual characteristic
with a worsening due process concern each year, (2) reaches across
persons and relies on connections with the grantor rather than
connections with the trusts themselves, and (3) is a relatively superficial
connection. Domicile of the grantor does not amount to present and
substantial connections to the taxing state, and standing alone is not a
sufficient basis to justify the resident tax treatment of an inter vivos trust.

c.

Therefore, the state statute as applied to these trusts in 2014 violates the
due process provisions of the Minnesota and U.S. constitutions, the state
did not have authority to tax the gain on the stock sale and the Wells
Fargo investment income which are intangible items of personal property
not located in Minnesota.

5.

On July 28, 2017, the Commissioner of Revenue petitioned the Minnesota
Supreme Court for review of the tax court decision.

6.

On appeal, the Minnesota Supreme Court (with one dissenting justice)
affirmed on the following grounds:
a.

Looking at all relevant facts about the contacts between the taxpayer and
the state, the income attributed to the state, and the benefits the
taxpayer received from the state, the trusts lack sufficient relevant
contacts with the state during the tax year to be taxed on all sources of
income as a resident.

b.

The grantor’s connections to the state are not relevant. A trust is its own
legal entity separate from the grantor and beneficiaries, and the relevant
connections are those between the state and the trustee. Here the trusts
are the taxpayer and the grantor did not retain any control over the trust
assets. For similar reasons, the residency of a single beneficiary in the
state does not justify taxation.

c.

The drafting of the trusts by a Minnesota law firm is not sufficient to
support taxation where the firm represented the grantor and not the
trustee. The firm’s storage of the original trust instruments in the state is
not to be awarded legal significance and was likely nothing more than a
service or convenience to the grantor.

d.

The trusts did not own physical property in the state, and ownership of a
Minnesota S corporation interest is an intangible asset held outside the
state and not adequate to support taxation.

e.

Contacts with the state before the tax year at issue cannot justify
taxation. Contacts must be assessed in the tax year at issue, and it is only
contacts in the tax year that can establish a rational relationship to the
taxing state. Allowing the state to look to historical contacts outside the
tax year would create uncertainty for taxpayers and be unworkable,
because there is no reasonable way of determining when past contacts
have sufficiently decayed such that they no longer support taxation.
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7.

f.

Here, all trust activities occurred outside the state in the tax year, and the
trustees never visited the state for trust matters. The trustees, and not
the grantor, made trust decisions including the decision to sell the stock
in the Minnesota S Corporation, and those decisions were made outside
the state.

g.

The choice of Minnesota substantive law to govern the trusts is not
enough to allow taxation. The state laws protect residents and nonresident alike, and the court will not demand that every party who
chooses to look to state law (without invoking the jurisdiction of its
courts) must pay resident income tax for the privilege, and (i) these inter
vivos trusts have not been probated in the courts and have no existing
relationship to the courts and (ii) the trustees were never plaintiffs or
defendants in any suits in the state as trustees.

h.

The state lacks sufficient contacts with the trusts to support taxation of
the trusts as residents. The state cannot fairly ask the trusts to pay taxes
as residents in return for the mere existence of Minnesota law and the
physical storage of a trust instrument in the state, and therefore the state
taxing statute is unconstitutional as applied to the trusts.

Minnesota petitioned the U.S. Supreme Court to grant certiorari in the case.

B. Kimberley Rice Kaestner 1992 Family Trust v. North Carolina Department of
Revenue, 2015 NCBC LEXIS 39 (2015); 2016 N.C. App. LEXIS 715 (July 5,
2016); 2016 WL 7189950 (2016); 2018 B.C. LEXIS 431 (2018). Taxation of wholly
discretionary trust based on residence of beneficiaries, without other contacts,
violates the Due Process and Commerce Clauses. The North Carolina Court of
Appeals affirmed the decision. The state Supreme Court also affirmed the
decision.
1.

In 1992, Joseph Rice created an inter vivos trust under New York law for his
three children, which divided on its terms into separate trusts in 2002 (the
assets were physically segregated in 2006). The original trustee resigned in
2005 and a new trustee located in Connecticut was appointed. The separate
trust at issue was for the benefit of residents of North Carolina.

2.

All trust distributions were discretionary, and none were made for the tax
years at issue (although the trust made AFR loans for the benefit of the North
Carolina beneficiaries or trusts for their benefit, which were repaid). The trust
assets, all of which were financial, were custodied in Boston. The trust
records were maintained in New York, and tax returns and accountings were
prepared in New York. The trustee communicated with the primary
beneficiary about the trust occasionally, and met with her in New York. After
the tax years at issue, the trustee decanted the trust assets into a new trust
that eliminated the mandatory distribution of trust assets at age 40, with the
consent of the primary beneficiary.

3.

North Carolina taxed the trust income in the amount of $1.3 million under a
state statute that imposed tax on out of state trusts that are for the benefit of
state residents. The trust paid the tax, and after its request for refund was
denied, petitioned to seek the return of the tax paid. On cross motions for
summary judgment, the court granted the trust summary judgment for the
following reasons:
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4.

a.

As applied to this trust, the statute imposing tax based on the residency
of the beneficiaries alone violates the Due Process Clause of the U.S.
Constitution and the Law of the Land Clause of the North Carolina
Constitution on the grounds that: (i) the trust did not have a physical
presence in the state, own real or personal property in the state, or invest
directly in state investments, trust records were kept out of state, and its
principal place of administration was out of state; (ii) the trust did not
purposely avail itself of the benefits of state law; (iii) the trust is a
separate legal entity from the beneficiaries and the contacts of the
beneficiaries are not relevant; (iv) the equitable interests of the
beneficiaries, even if relevant, were an inadequate nexus with the state
where the beneficiaries had no control over discretionary distributions,
investments, or income, and receipt of loans from or information about
the trust are not sufficient contact with the state; and (v) the tax is not
rationally related to state values, as the state has not provided the trust
for which it can ask for tax in return.

b.

As applied to this trust, the statute also violates the negative sweep of
the dormant Commerce Clause of the U.S. Constitution on the grounds
that: (i) the trust, as a legal entity separate from the beneficiaries, lacks
minimum contacts with the state to form a substantial nexus; and (ii) the
benefits provided to the trust beneficiaries by the state are not relevant.

On appeal, the North Carolina Court of Appeals affirmed and found that the
imposition of tax would violate the Due Process Clause, on the following
grounds:
a.

The U.S. Supreme Court case of Brooke v. Norfolk, 277 U.S. 27 (1920) is
controlling. In that case, a bank was directed to pay the income of a trust
created by a Maryland resident to a Virginia beneficiary. The trust property
remained in Maryland and was never in Virginia. The trust property was
not controlled by the beneficiary. The U.S. Supreme Court found that the
imposition of tax by Virginia on the trust corpus was unconstitutional (the
beneficiary paid Virginia the tax on the income received).

b.

The trusts in both this case and in Brooke were created and governed
outside the taxing state, the trustees resided outside the taxing state, and
the trusts did not own property in the taxing state. In addition, in this
case the beneficiary did not receive any distributions.

c.

The connection between North Carolina and the trust is insufficient to
satisfy the requirements of due process and the application of the tax
violated the Due Process Clause of the U.S. Constitution and the Law of
the Land Clause of the North Carolina Constitution.

5.

The Commerce Clause issues were not addressed on appeal.

6.

On December 8, 2016, the North Carolina Supreme Court agreed to hear the
appeal of the case.

7.

On appeal, the North Carolina Supreme Court (over one dissenting Justice)
affirmed the taxpayer victory, and held that the North Carolina statute violated
the Due Process Clause as applied to the taxpayer (and not on its face) on the
following grounds:
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8.

a.

For tax purposes, a trust has a separate existence and is a separate legal
entity. Therefore, the trust’s minimum contacts with the taxing state
cannot be established by contacts with the state by third parties (the
beneficiaries). Here, the beneficiaries reaped the benefits and protections
of North Carolina law by residing there, but due process is not satisfied by
their contacts with the state.

b.

The trustee’s contacts with the beneficiaries are not adequate to support
taxation because (i) meeting with the beneficiaries occurred outside the
state; (ii) any loans made to the beneficiaries happened outside the tax
year at issue; and (iii) the U.S. Supreme Court has directed that minimum
contacts analysis looks to contacts with the taxing state itself, and not
contacts with persons who reside in the taxing state. Mere contact with a
North Carolina beneficiary is not purposefully availing itself of the benefits
and protections offered by the state.

c.

To satisfy due process considerations, there must be minimum contacts
between the trust and the taxing state such that the trust enjoys the
benefits and protections of the state. Imposing tax solely based on the
beneficiaries availing themselves of those protections would violate due
process guarantees, and therefore the state taxing statute is
unconstitutional as applied to the trust.

North Carolina petitioned the U.S. Supreme Court to grant certiorari in the
case, which was granted by the U.S. Supreme Court on January 12, 2019.

C. Hansjoerg Wyss 2004 Descendant’s Trust, Docket 1608934 (2017). The
Pennsylvania Board of Finance and Revenue reversed the Board of Appeals, and
ordered a refund of 2012 income taxes imposed on a trust created by a
Pennsylvania settlor as a Pennsylvania resident trust, on the grounds that: (1) the
trust was administered outside the state, the books and records were out of state,
the trust did not have any in-state assets during the tax year, and the trust had no
in-state beneficiaries; (2) taxing the trust based on the domicile of the settlor is
constitutionally prohibited under McNeil v. Commonwealth, 67 A. 3d 185 (Pa.
Commw. 2013); (3) the presence of two of the four co-trustees in the state cannot
support taxation because the tax department regulations state that “the residence
of the fiduciary and the beneficiaries shall be immaterial”; (4) simply retaining legal
and accounting services in the state cannot provide sufficient nexus for taxation;
and (5) the Board is constrained by McNeil and the failures of the legislature and
tax department to act since the case was decided, causing a loss of funds to the
public fisc.
D. Paula Trust v. California Franchise Tax Board, Case No. CGC-16-556126
(2018). The San Francisco Superior Court granted summary judgment in favor of a
trust reversing The California Franchise Tax Board, and ordered that 50% of the
income taxes paid by the trust on the sale of trust owned business assets (that
were also located in California) in the tax year be refunded, on the grounds that: (1)
the trust had one California co-trustee and one out of state co-trustee, and any instate beneficiaries were contingent; (2) Cal. Rev. & Tax Code Section 17743
apportions California trust income based on the number of California versus nonCalifornia fiduciaries; and (3) while California law also apportions income based on
California non-contingent beneficiaries, none were present. The California
Franchise Tax Board filed a notice of appeal of the ruling.
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E. South Dakota v. Wayfair, Inc., 585 U.S. ____ (2018). A divided United States
Supreme Court (in a 5-4 decision) overruled its precedent in National Bellas Hess,
Inc. v. Department of Revenue of Ill., 386 U.S. 753 (1967) and Quill Corp. v. North
Dakota, 504 U.S. 298 (1992), and held that South Dakota could within
constitutional Commerce Clause limits require out-of-state sellers without a
physical presence in the state to collect sales tax on internet sales inside the state,
on the grounds that: (1) the physical presence test in Quill is not a necessary
interpretation of the “substantial nexus” test under the Commerce Clause
jurisprudence, in modern commercial life physical presence is not necessary to
create a substantial nexus, and physical presence is a poor proxy for the
compliance costs of companies that do business in multiple states; (2) Quill
creates market distortions; (3) Quill imposes an arbitrary distinction that modern
precedent disavows, and the court should instead ground its jurisprudence on
functional marketplace dynamics; (4) it is not the purpose of the Commerce Clause
to relieve companies engaged in interstate commerce from their just share of the
state tax burden, or to create market distortions that put businesses with a
physical presence at a competitive disadvantage to remote sellers, create a judicial
tax shelter for remote businesses, and incentivize companies to avoid a physical
presence in the state; and (5) the physical presence rule is an extraordinary judicial
imposition on state taxing authority and does harm to federalism, state sovereign
power, and free market principles, has become an increasingly more egregious
error since it was decided as a result of the Internet revolution, and is therefore
unsound and incorrect and overruled.
F. Comptroller of the Treasury v. Taylor, 2018 Md. App. LEXIS 717 (2018).
Maryland may not impose state death tax on QTIP trust at death of surviving
spouse.
1.

Under his will and upon his death in Michigan in 1989, John created a marital
trust for his wife Margaret funded with $2.3 million. A QTIP election was
made for the trust on a timely filed estate tax return. Margaret moved to
Maryland in 1993 and died testate in 2013. At the time of her death, the trust
had a value of $4.1 million.

2.

Margaret’s executor included the trust on her federal estate tax return but
excluded it from her Maryland estate tax return. The Maryland comptroller
disallowed the exclusion, and imposed tax, interest, and penalties against the
estate (for a total of $440,000). On petition for review by the executor, the
Maryland tax court affirmed the tax on the grounds that the tax provisions link
the federal and Maryland taxable estates, and affirmed the interest
assessment, but reversed the imposition of penalties. The executor appealed.

3.

On appeal, the Maryland Court of Special Appeals reversed the tax court and
held that Maryland could not impose its estate tax on the trust on the
following grounds:
a.

The Maryland tax code imposes its state estate tax on the transfer of the
Maryland estate of a Maryland decedent. The Maryland estate is defined
as the “federal gross estate”, but the tax code further provides that the
Maryland estate is “the part of an estate that [Maryland] has the power to
subject to the Maryland estate tax”. Another tax code provision provides
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that “for purposes of calculating Maryland estate tax, a decedent shall be
deemed to have had a qualifying income interest for life under [IRC
Section 2044(a)(2)] with regard to any property for which a marital
deduction [QTIP] election was made for the decedent’s predeceased
spouse on a timely filed Maryland estate tax return”. Other provisions
recognize a federal QTIP election and also allow a Maryland state only
QTIP election.
b.

The court will not extend a tax statute by implication beyond the clear
import of the text. In cases of doubt, tax statutes are construed most
strongly against the government and in favor of the citizen. The statutes
contemplate the possibility that there would be property in the estate of a
Maryland decedent that the state did not have the authority to tax. The
statute explicitly delineates that an election be made on a timely filed
Maryland estate tax return. No such election exists here, and the court
will not ignore that statutory requirement.

c.

The assets were not transferred as part of Margaret’s estate. Trusts vest
at the time of the testator’s death, absent trust terms to the contrary. The
federal QTIP election did not miraculously convert these trust assets so
that they become her property. She started receiving income in Michigan,
and she paid Maryland income tax on all income received after she
moved to Maryland. She had no legal right to control the entire value of
the trust and did not have power of disposition over its assets. Her
terminable interest in the trust did not transfer at
her death, it terminated. The QTIP fiction that includes the assets in the
estate of the surviving spouse does not prevent the transfer of legal title
to the trust, and therefore there was no transfer by her at her death.

G. Estate of Evelyn Seiden, 2018 N.Y. Misc. LEXIS 4477 (New York County
Surrogate 2018). New York may not impose state death tax on QTIP trust at
death of surviving spouse.
1.

Jules died in 2010 during the year of temporary estate tax repeal. Under his
estate plan, he created a trust for the benefit of his wife, Evelyn. Due to
repeal, no federal QTIP election was made for the trust. However, the
executor filed a New York estate tax return and made a state QTIP election
(and filed a pro forma federal return). A marital deduction was taken against
the state estate tax and the state taxing department issued a closing letter
accepting the return in 2012.

2.

Evelyn died in 2014. Her executor excluded the trust assets from her estate
on the basis that no federal marital deduction was claimed or allowed in the
husband’s estate that would require inclusion under IRC Section 2044 (and
New York defines its gross estate by reference to the federal gross estate).
The IRS issued a closing letter accepting the return as filed. New York
disagreed and assessed tax, interest, and penalties in the amount of
$529,342.86. The executor appealed the Notice of Deficiency to the
surrogate’s court.

3.

The surrogate vacated the notice of deficiency on the following grounds:
a.

New York law defines the state gross estate by reference to the federal
gross estate.
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b.

The relevant tax law is the tax law in 2014 when Evelyn died, and not in
2010 when the husband died, because it is the tax on the wife’s estate
that is at issue. In 2014, the state tax law was rewritten to change
references to the 1998 federal tax laws (which would not include the
temporary repeal) to refer to updated 2014 federal tax law. Under the
federal tax law in effect for 2014, no marital deduction was allowed for
decedents dying in 2010. Even under the tax prior to 2014, no federal
marital deduction was allowed in the husband’s estate. To be allowed as
a QTIP trust, a federal QTIP election was required. No such election was
made, IRC Section 2044 does not apply, the property is not included in
the federal gross estate and the property is therefore not included in the
state gross estate.

c.

A New York Technical Services Bureau Memorandum (stating that a state
QTIP election is enough to cause state inclusion) is merely the state
taxing department’s position and has no legal effect, does not set
precedent, and is not legally binding. The memorandum cannot be used
to override statutory provisions.

d.

The duty of consistency, a form of estoppel, does not apply because the
husband’s estate did not make an error or omission and the wife’s estate
is not taking a contrary position. Both estates followed the law in effect at
the time of death. The positions were lawful, and there is no authority
that the state could have denied the state QTIP election at that time.

e.

The executor can rely on the plain language of the statute, without
resorting to speculation about what the legislature intended. The
legislature has amended the tax law in other ways to take into account
the federal changes in the eight years since 2010, but has not acted to
change the effect of the repeal on QTIP property in this type of case. Tax
statutes are to be strictly construed, with any doubt resolved in favor of
the taxpayer.

f.

As for the concerns about “opening the tax floodgates”, the legislature
can still amend the tax law to apply to future estates, trust property might
decrease in value or be distributed, or surviving spouses might change
domicile to other states.

H. Estate of Chernowitz, 2018 N.J. Tax Unpub. LEXIS 63 (2018). Estate failed to
rebut the presumption that gift within three years of death is subject to state
inheritance taxes.
1.

Edith and her husband signed similar wills in 2001, leaving their estates to
their surviving spouse and otherwise $500,000 to nephew Richard and the
balance to charity. They did not have children. Edith’s husband died in 2002,
she relocated to a continuing care community closer to Richard, and she
regularly attended family events held by Richard. She made annual exclusion
gifts and invested heavily in tax-free municipal bonds to reduce income taxes.
In 2011, she developed colon cancer, and in 2012 she was found lying in
vomit in her apartment. She regularly read the New York Times and the Wall
Street Journal, and in 2012 she notified Richard that the federal tax laws were
changing and she discussed making a one-time $5 million gift before the end
of 2012. She met with a lawyer suggested by Richard who prepared the gift
paperwork (he also discussed revising her estate plan but did not sign new
documents before her death).
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2.

On December 18, 2012, Edith signed the gift paperwork at her financial
advisor’s office, and then spent the balance of the day walking around
Manhattan. That day she gave $2.8 million to Richard, $2 million to a trust for
his family, and $300,000 to a special needs trust for another nephew that she
had previously supported through annual exclusion gifting. In total, she gifted
$5.1 million of her total assets that were valued at $18 million. She was 98 at
the time.

3.

Edith died on October 24, 2014. New Jersey sought to impose its state
inheritance tax on the gifted assets as gifts made in contemplation of death.
New Jersey law presumes gifts made within three years of death that are of a
material part of the estate to be made in contemplation of death, but the
presumption is rebuttable (with the estate having the burden of persuasion by
a preponderance of the evidence, and upon consideration of factors set out by
the state supreme court). On competing motions for summary judgment, the
court granted summary judgment in favor of New Jersey and against the
estate on the following grounds:
a.

A gift of 28% of the estate is a material part of the estate.

b.

Courts have consistently held that gifts made within three years of death
by persons over age 80 are made in contemplation of death.

c.

Despite her vitality for her age, Edith’s colon cancer scare, anemia, and
health incidents would have been a reminder of her mortality shortly
preceding the gifts. There is a natural inference that she was confronting
her mortality at the time of the gifts. Gifts do not have to be in
contemplation of imminent death to give rise to the tax, and the health
problems that support a conclusion of contemplation of death do not have
to be the actual cause of death.

d.

The fact that the gift was not a deathbed gift is favorable to the taxpayer,
but that positive impact is easily eroded by the gift immediately following
the cancer diagnosis that would remind any person of their mortality.

e.

At the time of the gift, the December 31, 2012 federal gift tax deadline
was looming, Edith was acutely aware of the tax aspects of her financial
affairs (most of her income was from investments in tax-free bonds) and
the expiring gifting opportunity, she understood there was a possible $2
million federal estate tax savings from the gift, and she had a desire to
evidence federal estate taxes. She had an impelling tax motive for the gift
during life rather than at death, it is unclear how much weight to give to
the 2001 will that she was talking about changing, and her gift fell “well
within the rubric of gifts in which the decedent is more concerned with
when to make the gift to a certain donee, not whether to make the gift”.

f.

While her prior will only gave Richard 10% of what he received by the
lifetime gift, that will predated her husband’s death, her life changed
afterwards, and she was planning to change that will before her death.
Edith did not have a history of making substantial gifts prior to the 2012
gifts. Richard and his family were the natural objects of her bounty.

g.

While gifts made for emergency situations are usually considered gifts in
contemplation of life, a change in the tax code is not an emergency
situation that prompted the gift. It was merely an opportunity to avoid
estate taxes.
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III.

Business Interests
A. Lund v. Lund, No. 27-CV-14-20058 (Minnesota District Court 2018). Court
rejects experts and determines value of company for statutory buyout of trust
interests, and removes company CEO as co-trustee following buyout under nofault removal statute.
1.

Kim is the eldest grandchild of Russell Lund, the founder (in 1939) of the
grocery company Lunds, Inc. Through various trusts, Kim was the indirect
owner of 25% of the family businesses (a grocery company, a food
processing company, and a real estate company that rents property to the
other businesses). 11% of her interest would pass to her in the future when
estates had been paid and the administration of a marital trust for the benefit
of her grandmother was completed. Russell started the process of
transferring the businesses to trusts for his children and grandchildren in the
1960s. Kim’s brother, Tres, also owned 25% of the businesses and was the
only family member involved in the companies (as president, CEO, and board
chairman). He also served as co-trustee of several trusts for Kim’s benefit.
Russell’s estate planning attorney also served as co-trustee of various trusts
for Kim’s benefit for more than 20 years. Kim’s siblings were contingent
beneficiaries of the irrevocable trusts for her benefit. Kim did not have the
power to choose trustees for her trusts, and a bank was named as default
successor trustee (the named bank was familiar with the family and the
businesses).

2.

Kim sought liquidation of her business interests and financial independence
for over 20 years. She sued to compel a statutory company buyout of her
interests, and filed additional claims for breach of fiduciary duties, civil
conspiracy, removal of trustee, and attorneys’ fees. The court ordered a
statutory equitable buyout of Kim’s interests in the businesses, excluding the
marital trust interest, but denied her claims for breach and conspiracy. The
court held that it could not order buyout of her interest in the marital trust due
to the outstanding estate tax obligation for that trust and the joint and several
liability of the four grandchildren for that liability.

3.

The parties proceeded to trial on the issue of valuation of the buyout price.
Kim’s expert valued her interest at $76 million. The company’s expert valued
Kim’s interest at $21.28 million. The court discounted the valuations of both
expert on the following grounds:
a.

Despite their qualifications, their zealous advocacy compromised their
reliability. The income (DCF) approach is most appropriate for valuing the
non-real estate businesses, and the adjusted net asset value method is
appropriate for valuing the real estate business. The market (guideline
public company) approach used by both experts is rejected because of
the uniqueness of the Lund companies and the lack of comparable
companies.

b.

Neither expert met their burden of proving value by a preponderance of
the evidence. Their valuations were tailored to suit the party paying them,
and this cold fact cuts against their credibility in equal measure.

c.

Kim’s expert took an overly optimistic view of the grocery business and
minimized market competition and disrupting forces. The company’s
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expert undervalued the company by improperly considering pension
obligations as impacting cash flow, ignoring a hypothetical sale,
improperly applying a discount of lack of liquidity (which is not allowed
under state law in this setting), and ignoring the company’s success and
impressive history of maintaining market share even amidst enhanced
competition.
d.

With respect to cash flow analysis: (i) Kim’s expert ignored market forces
and ignored management’s own projections and assumed inadequate
capital expenditure; and (ii) the company’s expert was more reliable but
improperly took into account the pension plan obligations that were not
payable on the valuation date and the payment of marital trust estate
taxes (which would not be paid by a hypothetical buyer).

e.

With respect to long-term growth rate: (i) Kim’s expert assumed too low a
capital expenditure and too high (4%) a growth rate which was not
supportable in the grocery industry, either nationally or locally; and (ii) the
company’s 3% projected growth rate was more reasonable.

f.

With respect to the discount rate, while the company had zero long-term
debt (which was unusual in the industry), it was not proper to assume no
debt in the valuation (which would reduce the enterprise value by $100
million). The actual capital structure, which was established as a result of
the particular needs and desires of the owning family, would be as
improper as using the specific capital structure of any other investor. Fair
value is obtained by considering the behavior or market forces, and the
value of the company to itself is not the same as the value to the
marketplace. The market places a value on how it expects a company will
perform in the future and expects a company to move to its optimal
position in terms of debt structure. The median debt-to-capital ratios of
comparable companies supports a debt-to-capital ratio of 10% debt to
90% equity, and this discount rate results in an enterprise value reduction
of $45 million.

g.

Kim’s expert did not consider the value of the real assets in valuing the
real estate company. It was appropriate to use available appraisals of
those properties (even though some were three years old) because
commercial properties do not fluctuate like residential real estate in a way
that would meaningfully impact the valuation.

h.

Under Minnesota law, it was improper for the company’s expert to apply
a discount for lack of marketability or control. The statutes are silent, but
the state Supreme Court held that discounts in the court-ordered buyout
context should only be applied in extraordinary circumstances, such as
wrongdoing by the minority shareholder, the availability of other
remedies, or an unfair transfer of wealth, none of which apply here. There
is no unfair wealth transfer here because Kim’s interest is not
exponentially greater than the company net worth, the other shareholders
are not being left with a company with a doubtful potential for growth, the
company pays a strong dividend, and the company management are very
good at what they do. The circumstances here are not extraordinary –
they are expected when a family business is undergoing a court-ordered
transition.
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4.

The court made its own determination of value and held that the fair market
value of the businesses was $191.5 million, and that Kim’s trusts were
entitled to $45.2 million (excluding her future inheritance from the marital
trust). In the interest of meeting the goal of the terms being fair to all parties,
the court ordered the sale to be accomplished through a 5% cash down
payment and a 20 year note at the long-term AFR rate. The deferral of
principal payments allows the company to still reinvest in the business as
needed.

5.

Applying the UTC no-fault removal statute, the court removed Tres as cotrustee of Kim’s trusts, and appointed the default bank trustee, on the
following grounds:

6.

a.

The deterioration of his relationship with Kim and her family, which
included Tres not providing her with any trust information for two years,
and the eradication of their ability to collaborate or rely on each other in
any capacity.

b.

The sale of the company interests held in the trusts is a material change
of circumstances negating any reason for involvement in the trusts.

c.

Kim’s nominated successor trustees did not appear at trial or respond to
the court’s inquiries about their credentials. No evidence was presented
of their knowledge of trusts, and there were allegations that one nominee
had a conflict of interest as head of a charity to which Kim had donated. In
contrast, no one contested the bank’s qualification to serve.

The court refused to remove the settlor’s attorney as co-trustee in order to
maintain consistent administration across the trusts for the siblings and
because he was best suited to guide Kim’s trusts through the transition.

B. Menhennick v. Menhennick, 2018 Mich. App. LEXIS 2658 (2018). Son validly
exercised option to purchase shares from trust at mother’s death.
1.

Upon his death in 1993, under the terms of his revocable trust Alva created a
family trust for his wife’s lifetime benefit, with the assets passing equally to
his sons upon her death (a marital trust was not funded because the total
estate was below the $600,000 exclusion amount). The trust terms provided
that “at the time of distributing Grantor’s trust assets”, those of his children
then actively involved in Harvey Oil would have the right to have Harvey Oil
shares allocated to their shares, and purchase any excess, at the value finally
determined for settling Alva’s estate, or at estate tax values if it was
necessary to file an estate tax return (which is was not). Alva stated it was his
intent that the children actively involved in the company be given the option to
acquire all of the company stock, and stated that “the right to acquire the
shares…shall expire six months from the date of the approval of the Grantor’s
706 return by the Internal Revenue Service”, which never happened because
no return was ever filed. At Alva’s death, he owned 65 shares of Harvey Oil
with a then total value of $115,635.

2.

Alva’s wife dies in 2014, and the one son involved in the company, Timothy,
sought to exercise the allocation and purchase option, and the other three
sons objected. Timothy petitioned the court to approve the option exercise,
which was denied based on the trial court’s holding that the option had
expired. Timothy appealed.
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3.

On appeal, the Court of Appeals reversed the trial court on the following
grounds:
a.

The option was not available until Alva’s wife’s death, which is when
assets would actually be distributable. There was no residue to allocate
shares to until that time, and the number of shares that must be
purchased could not be determined until that time.

b.

The conclusion that the option did not mature until his wife’s death is
consistent with his statements of intent. The probate court erred by
concluding that the option expired shortly after Alva’s death. Because no
Form 706 was filed or approved by the IRS, the option limitations period
never began to run, and the trust terms contemplated that the Form 706
might not be filed.

c.

Nothing in the trust supports the argument that Alva wanted his children
to acquire control after his death, rather than after his wife’s death. There
is nothing in the trust to suggest that Alva was concerned about capital
gains on the sale, and the purchase price is fixed under the trust terms.
There is nothing to support the argument that Alva was concerned that a
son would not be able to obtain purchase financing after the 6 months
period after Alva’s death.

C. Milliette v. Milliette, 2018 Wisc. App. LEXIS 485 (2018). Surcharge award
affirmed where trustee failed to make required trust distributions through limited
partnership structure.
1.

Audrey created a trust for her daughter Margarete in 1997, with her son Gary
as trustee. She created a limited partnership to hold her bed and breakfast
business called the “Eleven Gables Inn”, located on Lake Geneva. She gifted
30% to the trust, 60% percent to Gary, and retained 10% for herself. Audrey
was the initial general partner until 2003. In 2003, Gary formed a limited
liability company that he owned, and leased the Inn from the partnership for
10% of the gross Inn revenues under a triple net lease (the lessee paid all of
the expenses, utilities, and maintenance).

2.

The trust terms provided that, upon Margarete reaching age 50, the trust was
to distribute all of its income annually to her, but Gary did not distribute any
income to her. The trust also provided that at age 50 the trustee annuitize the
value of the trust and pay the principal out to her over her life expectancy
under the IRS actuarial tables, but Gary did not distribute any principal to her.
Gary also failed to maintain any trust records and did not provide her with
access to the trust records or accountings as required by the trust terms.
Margarete lost her home, had no health insurance, received public assistance,
and could not afford rent for an apartment.

3.

Audrey died in 2014 and Gary inherited her 10% interest in the partnership,
and also became general partner. In 2015, Margarete petitioned to remove
and surcharge Gary as trustee of her trust and terminate the trust.

4.

The trial court removed Gary as trustee, surcharged him $100,000, surcharged
him $10,000 for the legal fees he paid out of the trust, and ordered the
termination of the trust and the distribution of all of the trust assets to
Margarete. Gary appealed only the surcharge awards.

I-D-17

Chapter 1
27 of 142

5.

On appeal, the Wisconsin Court of Appeals affirmed the surcharge awards on
the following grounds:
a.

Gary failed to make the required income and principal distributions under
the trust terms. Gary failed to maintain trust records to support his
defense that the trust did not earn income, and made no effort to try to
comply with the trust distribution requirements. He didn’t consult a
financial advisor or attorney, or seek guidance from the court. The
partnership interest was an asset that could be used for distributions.
Gary participated in the creation of the LLC that diverted 90% of the
partnership’s income to himself through the LLC. Gary was paying only
$1,000 per month in rent for his use of the Inn. By doing so, Gary clearly
breached his duty of loyalty to Margarete.

b.

Even if the only income in the partnership was the lease payments from
the LLC, there still should have been something distributable to
Margarete’s trust, where the partnership agreement required distribution
of net cash flow to the partners (and under a triple net lease all expenses
would be borne by the LLC). To the extent Audrey refused to distribute
those funds, Gary’s fiduciary duties as trustee obligated him to pursue a
claim against Audrey to collect the funds owed to the trust, or at a
minimum, to seek court guidance on how to comply with his duties as
trustee in light of Audrey’s breach of her own fiduciary duties.

c.

Gary could have annuitized the partnership interests, because the trust
terms provided a mechanism for sale of interests without the consent of
the general partner, and the sales proceeds could have been used to
purchase an annuity for Margarete. Gary did not take any actions to
explore ways to comply with the principal distribution requirements under
the trust terms.

d.

If the lease terms were dictated by Audrey, Gary would have breached
his duties in the transaction by failing to represent the trust’s minority
interests. He should have sought the advice of independent counsel
concerning the lease, and instead he accepted lease terms that diverted a
substantial portion of the Inn’s income away from the trust and to
himself. Under those circumstances, his acceptance of the lease was a
clear violation of his fiduciary duties as trustee.

e.

The $100,000 measure of damages was appropriate because: (i) Gary
failed to keep records, making a precise damage calculation impossible;
(ii) there was factual support for the approximate award based on Inn
revenues; (iii) Gary failed to account as trustee; (iv) any uncertainty in
calculating damages was caused by Gary, and a party that causes the
uncertainty cannot demand a more precise damages measure; (v) the
court could credit Margarete’s testimony about her financial hardship as a
result of the breaches of duties by Gary; and (vi) the damages were
compensatory in nature and not punitive damages.

f.

Surcharging Gary for the attorneys’ fees he paid out of the trust was
proper because the court can award fees as justice and equity may
require, the trust terms that allow him to retain counsel do not preclude
the court from making the award, Gary’s violations were found to be
egregious and blatant, and Gary failed to notify Margaret of the payment
of the fees as required by state statute.
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D. Rollins v. Rollins, 2013 Ga. App. LEXIS 332 (March 29, 2013); 20 Ga. LEXIS 179
(March 3, 2014); 329 Ga. App. LEXIS 780 (2015); 2015 Ga. LEXIS 230 (2015);
2015 Ga. LEXIS 904 (2015); 2016 Ga. App. LEXIS 453 (2016); 2017 Ga. LEXIS
286 (2017); 345 Ga. App. 832 (2018). Appellate court holds that trustees must
account for corporate level activities of entities held in trust where they have the
individual control over the entities, and are subject to trustee duties for their entity
level actions; Georgia Supreme Court reverses. Court of appeals remands to trial
court for fact finding on the fiduciary nature of each action by the defendants, but
Supreme Court vacates and assigns standards of care to each claim for breach,
and remands back to the Court of Appeals. On remand, the Court of Appeals finds
numerous issues of fact remaining, and remands the case back to the trial court;
Georgia Supreme Court denied appeal. Related claims brought by trustees of
marital trust dismissed as being barred by the statute of limitations, or otherwise
as claims that must be brought as a shareholder derivative suit and not individually.
1.

In 1968, O. Wayne Rollins created the Rollins Children’s Trust (RCT Trust) for
the benefit of his nine grandchildren and his great-grandchildren. His sons,
Gary and Randall, were named as trustees along with his friend Tippie. The
trust terms provided for the distribution of part of the trust principal to the
grandchildren at ages 25 and 30, with the remainder distributed after their
deaths to Mr. Rollins’s great-grandchildren. The trust was funded with stock in
Rollins, Inc.

2.

In the 1970s and 1980s, Mr. Rollins created several family entities to hold the
trust assets primarily for the purpose of reducing taxes.

3.

In 1986, again to limit tax liability, Mr. Rollins established separate Subchapter
S Trusts for each of his nine grandchildren, with his son Gary as trustee of the
trusts for his children and Randall as trustee of the trusts for his children.
These trusts were initially funded with one of the entities created by Mr.
Rollins, and the trusts later purchased additional shares of the same entity
from other family entities created by Mr. Rollins. In 1988, Mr. Rollins created
another family entity held within the S Trusts, again to minimize tax liability.
The S Trusts required annual distribution of trust income, and required outright
distribution of the trust assets upon the beneficiary reaching age 45.

4.

Gary’s four children sued the trustees for breaches of fiduciary duty for
allegedly changing the business entities held in the trusts to shift power to
themselves, making trust assets illiquid and nontransferable, and
implementing a non-pro rata distribution system that is contrary to the trust
terms.

5.

The trial court granted summary judgment for the trustees. The trial court
held that the trustees were not required to account for the entities held in the
trust because the interests were minority interests, and that trustee fiduciary
duties did not attach to actions taken at the entity level. The beneficiaries
appealed.

6.

On appeal, the Georgia Court of Appeals reversed the trial court and held that
the trustees were required to account for entity level actions on the grounds
that: (1) the minority interests in this case did not mean the trustees lacked
control over the entity making it impossible to produce information about
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entity level transactions, because the trustees are controlling members of the
various family entities; (2) the trustee is obligated as fiduciary to provide
beneficiaries information that is within his control; (3) a trustee with a
controlling interest in an asset held in a trust is required to account for the
entity.
7.

The Georgia Court of Appeals reversed the trial court and held that trustee
fiduciary duties attached to the trustee’s entity level actions on the grounds
that: (1) trustees may not shed their fiduciary duties in their management of,
and distributions from, entities held in their control within a trust; (2) fiduciary
duties may adhere to a non-trustee whose control of entities within a trust is
such that his actions may be attributed to the trustee itself; (3) the trustees
acquired legal authority to manage the family businesses by virtue of their
trusteeships; (4) even when they do not hold minority interests, the trustees
exercise control of the entities; (5) once a trust relationship is established
between a beneficiary and a trustee managing a corporation for a trustee, the
fiduciary standard of care applies to his conduct regarding the affairs of the
corporation; (6) where trustees elect themselves as officers and directors,
they actually operate the business as representatives of the estate; and (7)
therefore the trustees may be held to the fiduciary standards of care as to
their actions related to the family entities which they control and which are
held in the trusts.

8.

The court refused to grant summary judgment for the beneficiaries on their
claims, finding that issues of fact existed that required the involvement of a
jury and precluded summary judgment. The beneficiaries claimed breaches of
trust arising out of the following alleged actions by the trustees taken at the
entity level:

9.

a.

Amending the partnership agreement for one of the family entities to take
management power from the partners and placing it exclusively with
themselves as managing partners;

b.

Six months after the beneficiaries sued the trustees, distributing $9
million out of the partnership to the S Trusts for those other beneficiaries
that did not join in the suit; and

c.

Imposing, at the entity level, a “code of conduct” establishing conditions
on distributions to the trust beneficiaries, which considered (1)
attendance and meaningful participation at family business meetings, (2)
engaging in “serious pursuits that are meaningful, respectable, and
worthwhile in the opinion of the trustees”, (3) investment performance,
and (4) contributions to the family, and (5) the beneficiaries personal
conduct, none of which were part of the trust terms.

The Georgia Supreme Court granted certiorari in the case, and held that the
Court of Appeals erred as follows:
a.

With respect to the issue of accountings, the Court of Appeals failed to
consider the impact of and give deference to the trial court’s equitable
discretion to require or excuse an accounting for a trust, and therefore the
court vacated the decision and remanded the case to the Court of
Appeals to “place the sound discretion of the trial court on the scales”.

I-D-20

Chapter 1
30 of 142

b.

10.

11.

With respect to whether the trustee’s duties attach to corporate level
activities, the court reversed the Court of Appeals and held that trustee
duties did not attach to corporate level activities in this case, on the
grounds that: (1) by making one son the sole trustee of the Subchapter S
Trusts, but giving that son shared control over the businesses with his
brother (who was not co-trustee of those trusts), and because Mr. Rollins
was an experienced businessman who understand the roles he gave to
his sons, Mr. Rollins clearly must have intended that the trustees would
not be held to higher fiduciary standards when carrying out their corporate
duties; (2) the intent of the settlor controls issue of trust construction; and
(3) the trust only holds minority interests in the entities, and it is generally
best to allow the corporate directors to act in the interests of all
shareholders, and not just the trust beneficiaries, and be held to a
corporate level fiduciary standard when acting as directors.

On remand from the Supreme Court, the Court of Appeals again reversed the
trial court on the following grounds:
a.

The trial court erred by granting summary judgment for the trustees on
the breach of fiduciary duty claims because: (i) the alleged wrongful
amendment of the corporate documents was signed by Gary and Randall
as “trustees”; (ii) facts are needed on whether the partnership
amendment was an act taken as directors (which the Supreme Court held
are subject to corporate duties), or as trustee; (iii) there is a factual
dispute as to whether Gary and Randall exercised good faith in amending
the partnership; (iv) partners owe a duty to disclose material information
to each other, and the amendment of the partnership documents,
allegedly done in secret, was likely a material act, and the concealment of
that act may give rise to a claim requiring a factual record; (v) because of
their statements and documents indicating they were acting through their
authority as trustees with respect to the family conduct code imposition,
it is necessary to determine as a matter of fact whether they acted as
trustees with respect to the conduct code, as directors, or as a
combination of the two; and

b.

The trial court granted summary judgment on the accounting issue based
on its determination that facts were not needed on the fiduciary duty
claims. However, because the Court of Appeals is remanding to the trial
court to determine a full factual record on the fiduciary duty claims, the
trial court must reconsider its accounting decision to determine whether
the factual requirements of those claims justify a change to its decision
on whether the trustees must account for corporate level activities.

The Georgia Supreme Court granted certiorari to hear appeal of the Court of
Appeals decision. On appeal, the Georgia Supreme Court vacated the decision
of the Court of Appeals, and remanded the case back to the Court of Appeals
with directions, on the following grounds:
a.

The facts of the case do not require a jury to determine the fiduciary
standard that applies to each challenged transaction, because no material
fact dispute exists as to the capacity in which Gary and Randall acted in
each transaction.
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12.

b.

For claims arising out of transfer of corporate assets to a new entity
under their control and for retention of excessive corporate earnings, the
corporate fiduciary standard applies.

c.

For decisions made as trustee of the trusts, the trustee standard applies,
such as claims for: (i) improperly investing trust assets and S Trust assets
in entities they control, and that were contrary to the outright distributions
required at age 45; (ii) improperly conditioning trust distributions on a
code of conduct; (iii) executing shareholder agreements on behalf of the
trusts; and (iv) executing partnership agreement amendments and voting
in favor of the amendments on behalf of the trusts.

d.

For claims of breach of the duty owed to other partners of the
partnership, the duty is one of general good faith and fair dealing owed
among partners.

e.

For claims about using the power as general partner to condition
distributions on conduct-based criteria, the duties are determined under
the amended partnership agreement that grants the managing partners
sole and absolute discretion for distribution decisions and imposes liability
only for willful misconduct, gross negligence, or bad faith. However, the
decision to vote trust interests in favor of this amended agreement is
subject to trustee fiduciary duties.

On remand, the Court of Appeals again reversed the trial court grant of
summary judgment for the defendants, and remanded the case back to the
trial court, on the following grounds:
a.

For claims for breach as trustee arising out of amendments to the
partnership agreement, there is a jury question as to whether the actions
were in good faith and consistent with the trust terms and purposes, and
the jury could also consider actions under the amendment and what they
reveal about intent at the time of execution, statements about that intent,
and the fact that in the amendment they limited their own liability. A jury
could find that the trustees acted in bad faith, and even in an arbitrary or
retaliatory manner, or that there were legitimate reasons for the
amendments (such as tax advantages, to fulfill a charitable pledge, or to
concentrate family management for their benefit). Because fact questions
exist, summary judgment for the defendants was not proper.

b.

For claims arising out of voting as partners in favor of the partnership
amendments: (i) fact questions remain about whether the defendants
acted in good faith; (ii) the trial court must determine, since the
defendants as trustees have not brought claims against themselves on
behalf of the trusts, whether the trustees have failed or refused to act in a
way that allows the beneficiaries to bring the claims themselves; and (iii)
the trial court has not addressed related statutes of limitations. Because
fact questions exist, summary judgment for the defendants was not
proper.

c.

For claims arising out of the imposition of a family code of conduct: (i) the
trial court must determine, since the defendants as trustees have not
brought claims against themselves on behalf of the trusts, whether the
trustees have failed or refused to act in a way that allows the
beneficiaries to bring the claims themselves; and (ii) a jury could find that
evidence of bad faith or self-dealing, or could find that they acted in good
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faith. Because fact questions exist, summary judgment for the
defendants was not proper.
d.

For claims arising out of imposing a code of conduct on distribution
decisions, fact questions remain and summary judgment was not proper.

e.

For claims for breach as directors in locking up stock so that it would not
pass free of trust to the beneficiaries at age 45, fact questions remain as
to whether the actions were in bad faith, or to protect S-corporation
status, to keep stock in the family, or to generate tax savings for future
generations.

f.

While a small portion of the balance of the trial court award of summary
judgment for the defendants was allowed to stand, most other claims
were remanded to the trial court in light of the many fact issues
outstanding.

g.

Claims arising out of the failure to generate a sufficient amount of
income, the trial court made no prior rulings on this issue and remand is
necessary. Similarly, in view of the decision to remand on numerous
factual issues, the trial court must also reconsider its decision denying the
claim to compel the defendants to render an accounting of their actions.

13.

The Georgia Supreme Court unanimously denied the petition of certiorari from
the decision of the Court of Appeals, without a published opinion.

14.

2018 Marital Trust Dispute.
a.

In 1993, Gary transferred his lifetime interest in non-voting company
stock (56,507 shares) to a newly created marital trust for the sole lifetime
benefit of his wife, with his four children as trustees. The trust held
18.3% of the non-voting stock, and its only income was the dividend
distributions. The trust was a grantor trust for federal income tax
purposes. In 1995, Gary transferred $5.7 million from the marital trust to
himself. From 2001 to 2008, a total of $8.3 million in dividends that were
owed to the marital trust were used to pay taxes directly to the IRS rather
than being paid to the trust. To create the trust, Gary gave the children a
series of blank, unnumbered signature pages, which included only the
signature line with their names followed by the designation of “trustee”.
The pages were later attached to the trust. This followed a custom of
how Gary or the Rollins family office asked the children to sign papers.
The trustees relied on Gary’s representation that Gary would sign as
trustee of the marital trust until his death, even though the trust named
the children as current trustees. They were told their signatures were
needed for administrative purposes. One son, Glen, signed the trust tax
returns from 1995 until 2009 above the designation “signature of
fiduciary” without asking any questions.

b.

In 1994, the trustees signed the signature pages (with their names
marked as trustee) for a custody agreement that provided that all
communications for the trust would be sent to the company and not to
the trustees. The company worked with Gary, and not the trustees, on
distribution policy, and the marital trust was administered by Gary and the
family office without involvement of the trustees. In 1996 and 1999, the
trustees signed signature pages (with their names marked as co-trustees)
to shareholder agreements that they were not allowed to review. In 2005,
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the trustees signed paperwork agreeing to a preferred partnership
arrangement that they did not understand, that would give Gary and
Randall control over partnership distribution decisions and fix the marital
trust income at $360,000 annually.
c.

In 2010, Gary and Randall asked the trustees to sign documents
approving a plan to restructure the various Rollins entities and trusts,
demanded that they sign the papers at the meeting without any
information, threatened to stop distributions to the trustees if they did not
agree, and declared they would implement the plan without the consent
of the trustees. The trustees, in their individual capacities brought the
litigation described above, and Gary and Randall retaliated as set forth
above. On December 8, 2010, the trustees were informed for the first
time that they were trustees of the marital trust, and they began
controlling the trust.

d.

The trustees retained counsel and determined that: (i) the $360,000
annual distributions to the spouse were low in comparison to the
company assets and income; (ii) Gary and Randall’s claimed personal
ranches were actually company assets for which they paid only nominal
leasing fees; (iii) their private planes were actually company assets; and
(iv) Randall’s customized luxury bus was actually a company asset. The
trustees sued Gary, Randall, and the company and brought claims for: (i)
inspection of corporate records; (ii) failure to pay dividends; (iii)
dissolution; and (iv) conversion, unjust enrichment, and breach of fiduciary
duty.

e.

The defendants moved for summary judgment and the trial court
dismissed most of the claims as time-barred, but allowed some claims
(for example, the claims related to self-dealing with the ranches, planes,
and bus) to proceed as not being derivative claims. Both parties appealed.

f.

On appeal, the Court of Appeals affirmed the dismissal of most of the
claims as time barred, and reversed the finding that other remaining
claims were not derivative, on the following grounds:

g.

Claims for conversion, unjust enrichment, and breach of fiduciary duty are
subject to a four-year statute of limitations. The record is devoid of any
evidence that Gary and Randall prevented or deterred the trustees from
discovering their status as trustees of the marital trust or obtaining
information that they were legally entitled to as trustees, or that the
trustees exercised any level of diligence to do so. The eldest trustee
testified on deposition that he was given a copy of the marital trust and
he at least skimmed it.

h.

The trust clearly identifies the children as trustees, they signed several
signature pages identifying them as trustees, and they should have
known they were signing documents as some kind of trustees for the
marital trust. Glen also signed tax returns, under penalty of perjury, above
the designation “signature of fiduciary”, and should have known that he
and his siblings were fiduciaries of record for tax purposes. He was given
dozens of tax papers annually with hundreds of pages. Regardless of
whether he actually read them, he swore an oath that he did review them
and it cannot be said that Gary and Randall concealed them.

i.

A shareholder, like the marital trust, is not entitled to negligently refuse to
acquire knowledge that was open and available through inspection of
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books and records, and cannot turn a blind eye to information that is
available to him. There is no evidence that the defendants prevented the
trustees from obtaining information they were legally entitled to. There is
therefore no evidence that the trustees committed actual fraud to deter
the trustees from discovering their causes of action.

IV.

j.

The trustees have failed to produce evidence that they exercised the
requisite level of diligence to discover their causes of action within the
limitations period. They identified no efforts to discover why they were
asked to sign numerous documents, including tax returns, on behalf of
the marital trust if they were not actually the trustees. As early as 1993,
when Glen skimmed the trust instrument, they had actual notice of
wrongdoing when Gary claimed to be the sole trustee. Any confidential
relationship they had with Gary and Randall does not eliminate their duty
to discover their claims. They signed papers over 15 years that stated
they were the trustees. Gary’s representation that the papers were for
“administrative purposes” is not totally inaccurate. Where trustees make
no attempt at all to obtain information they fail to exercise even the
minimal due diligence to discover their claims as a matter of law.

k.

The alleged breaches occurred in the mid-2000s when the dividend for
the marital trust was fixed, and Gary and Randall did not take new
actions, wrongful or otherwise, with respect to the distribution on a
quarterly basis. The partnership changes occurred in 2002 and 2003. All of
these claims are time barred.

l.

The remaining claims not barred by limitations are derivative in nature and
cannot be brought by the trustees individually, rather than in a
shareholder derivate action (on behalf of the corporation), because the
trustees cannot show a harm that is separate and distinct from the injury
to the other shareholders. There are several non-party shareholders that
could be prejudiced if damages are awarded to just the marital trust. Even
though those shareholders consented to actions complained of, they have
not consented to any successful recovery being paid to the marital trust
and not to the company.

Investments
A. In re Trust of Ray D. Post, 2018 N.J. Super. Unpub. LEXIS 1932 (2018). Trustee
breached its duties by diversifying assets after passage of prudent investor act in
violation of mandatory retention provision in trust.
1.

Ray owned a fuel oil distribution business, was a customer of the bank, and
was on the bank’s board. In 1975, he created an irrevocable trust with the
bank as trustee, and funded the trust with 2550 shares of AT&T, 304 shares
of Exxon, and a $4500 AT&T 30-year bond, for a total funding of $157,000.
The trust terms stated that “the trustee shall retain, without liability for loss or
depreciation resulting from such retention, the property received from the
grantor”. It also provided for compensation of the trustee by a side agreement
of 5% of the annual trust income. The income was paid to Ray until his death
in 1989. The trust terms for the income to then be paid to his wife, Enid until
her death or remarriage, and then to Ray’s grandchildren Deborah and Sarah.
At Ray’s death the assets consisted of 1169 shares of Bell South, 520 shares
of NYNEX, 1040 shares of Pacific Telesis, 780 shares of South Western Bell,
2432 shares of Exxon, and 2200 shares of AT&T, with a total value of
$483,172.
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2.

In 1993, the bank was acquired, and the acquiring bank became trustee. The
new trustee acquired assets from the prior trustee totaling $157,000,
consisting of 2600 shares of AT&T, 2432 shares of Exxon, and 7000 shares of
companies created as part of AT&T’s divestiture. The new trustee began
taking statutory commissions in addition to the 5% of trust income under the
fee agreement.

3.

In 2000, the trustee’s in-house counsel raised the issue of diversification
following the passage of the prudent investor act in 1997, and outside counsel
opined that the trust terms did not relieve the trustee of the duty to diversify.
Counsel advised that the trustee could notify the beneficiaries of the need to
diversify and seek their consent or seek judicial authorization for a
diversification plan. The trustee began diversifying in 2000 and sold 864
shares of Exxon. The trustee’s counsel again advised the trustee that it should
not unilaterally deviate from the trust terms and act at its own peril and should
apply to the court for instructions or approval. Despite that advice, the trustee
continued diversification until Enid’s death in 2008, without notice to the
grandchildren or seeking court approval.

4.

The trustee did not send the grandchildren a copy of the trust until after Enid’s
death, but did send them statements that reflected the stock sales after they
requested them. In 2004, the trustee sent them a letter seeking their approval
of a 70% equities/30% bonds allocation, and they both approved although at
that time neither had seen the trust agreement. Sarah did not recall seeing the
trust agreement as part of settling Ray’s estate and filing his estate tax return,
and Deborah did not recall seeing the trust until she asked for information in
response to the trustee’s asset allocation request. None of the
communications from the trustee contained information about the trust terms.

5.

Enid died in 2008 and the trustee wrote to the grandchildren, sent them a
copy of the trust for the first time, and informed them the trustee was
preparing an accounting. According to the account synopsis, the value of the
trust was $1.4 million in 2001, $1 million in 2006, and $1.2 million in 2008.
Neither grandchild noticed the stock retention provision and did not become
aware of it until the trustee petitioned to approve its final accounting. The
trustee asked them what type of accounting they wanted, they did not
respond because the trustee was not responsive to their requests for
information and because they did not understand the question, and the
trustee prepared an interim accounting for them. The bank’s counsel asked
them to waive a formal accounting and neither agreed because they did not
receive information requested and felt that they were being pressured for
more fees.

6.

Deborah met with the trustee to complain about performance and excessive
fees. She asked for the fee letter but was told there was no agreement.
However, the trustee provided the fee letter a month later. In 2012 (4 years
after the termination date), the trustee petitioned to approve its final
accounting and to be discharged. The trustee blamed the delay on waiting to
hear from the beneficiaries about the type of accounting they wanted. The
final accounting stated that the trust value was $900,000 (563,000 in cash and
the balance in stocks and mutual funds). Over the subject time period, the
trustee took $485,000 in income commissions and $96,000 in corpus
commissions. Deborah objected to the accounting. On the eve of mediation,

I-D-26

Chapter 1
36 of 142

she read the entire trust, understood the stock retention clause, realized that
the trustee should not have “sold her grandfather’s good stocks”, and filed
claims for breach of fiduciary duty, negligence, conversion, and lack of good
faith and fair dealing, all arising from violation of the retention clause, and
claiming over $900,000 in damages. Sarah joined in her claims.
7.

The trial court dismissed all of the claims other than breach of fiduciary duty
and lack of good faith and fair dealing. The court found in favor of the
beneficiaries on their breach of fiduciary duty claims, rejected the other
claims, and held that the proper date for valuation of the stocks was May 2,
2008 when the trustee sent the trust agreement for the first time. The court
awarded damages against the trustee in the amount of $520,000 as calculated
by the trustee’s expert, along with $57,000 in prejudgment interest, and
denied all motions for counsel fees and the trustee’s motion for corpus fees.
Fees were denied after 2010 because of the court’s finding that no
management took place after that time, the inexplicable delay in preparing the
accounting, and as a remedy for breach of trust. The court rejected claims
based on failure to invest cash after 2011 for lack of proof.

8.

The trustee appealed. On appeal, the court of appeals affirmed on the
following grounds:
a.

The prudent investor act mandates diversification but recognizes that the
grantor’s intent controls. It is a default rule. The settlor clearly directed
that the stock be retained and protected the trustee when doing so.
Nothing in the trust terms made that provision optional. If the trustee felt
it should diversify in violation of this provision, it was obligated to seek
authorization from the court in advance. The act recognizes the power of
the court to approve a deviation from the trust terms concerning
investments.

b.

The trustee’s argument that the claims were barred by laches, equitable
estoppel, avoidable consequences, or ratification are “without sufficient
merit to warrant discussion in a written opinion”. Those defenses are also
not favored because the trustee is in a position of confidence and
because its own actions contributed to and caused the delay.

c.

The AT&T spinoff and the merger of Exxon and Mobile do not void the
retention provision, and the trustee’s contentions to the contrary are
totally without merit. There was no evidence that the resulting stocks
were substantially different than the original stocks placed into the trust.
There was no change in the underlying businesses of the resulting stocks
and no meaningful change in the portfolio from the spinoff and merger.
The identity and substance of the original shares were not destroyed.

d.

The doctrine of “innocuous breach” is not available to protect the trustee
because the trustee disregarded its counsel’s advice without explanation.

e.

The court properly denied commissions after 2010 because no
administration took place as a proper remedy for breach. The court’s
calculation of damages adequately compensated for the breach of trust.
The court did not err in allowing the trustee corpus commissions from
1993 to 2008 because: (i) the fee letter addressed only income
commissions and was silent on corpus commissions; (ii) there was no fee
letter with the acquiring bank; and (iii) there was no additional finding of
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breach of duty beyond the retention issue for which the damages award
fully compensated the beneficiaries. Denying an award of attorneys’ fees
was proper because the court properly determined that the trustee did
nothing to promote its own self-interest by diversifying and acted in what
it believed was the best interests of the beneficiaries.
B. Matter of Wellington Trusts, 2015 NY Slip Op 31294(U) (Nassau County
Surrogate, 2015); 2018 N.Y. App. Div. LEXIS 6675 (2018). Bank co-trustee did
not breach duties by retaining concentrated positions in U.S. large-cap securities
during a market down turn, where co-trustee refused diversification, had power to
remove bank trustee, and was not clearly incapacitated, the trust terms permitted
the investments, and the investments were part of a successful long-term family
investment philosophy.
1.

Herbert Wellington, Sr. and Elizabeth Wellington created trusts for their son
Thomas. Thomas died in 2000, and part of the trust assets passed by their
terms or by Thomas’s exercise of his power of appointment to trusts for the
benefit of Thomas’s daughter Sarah Wellington. Bank served as co-trustee for
more than 50 years, usually along with a family co-trustee, and the trust
assets increased from $2 million to $36 million. During the time period at
issue in the case, the co-trustee on all but one of the trusts was Herbert
Wellington, Jr. Herb had the power to remove and replace the bank at any
time. At Thomas’s death, the trust assets were almost entirely invested in
equities, and included a 29% concentration of Merck, a 19% concentration of
GE, and other large positions. Thereafter, the value of Sarah’s trusts had a
sharp down turn in value. Herb resigned as co-trustee in 2005 and died a few
months later. The bank began diversifying the trust where it served as sole
trustee in 2003, but Herb refused to consent to diversification of the trusts
where he served as co-trustee. The trust terms authorized the trustees to
retain inception assets without any need to diversify the investments.

2.

Sarah objected to the accountings of the co-trustees for only the time period
after Thomas’s death, and claimed the bank breached its duties by failing to
diversify the trust and failing to make appropriate distributions to her and
sought relief only from the bank co-trustee. Sarah settled with Herb’s estate
for $100,000. Sarah claimed Herb lacked capacity from a series of strokes,
and that the bank had failed to seek his removal as co-trustee.

3.

The surrogate dismissed the claims against the bank on the following
grounds:
a.

the bank’s conduct during this time was in compliance with the prudent
investor standard;

b.

the conduct was consistent with the settlor’s intent under the trust
terms, and as indicated by appointing Herb as trustee to carry out the
family investment philosophy, with the power to remove the bank at any
time;

c.

the success of these trusts by implementing the family investment
philosophy, and the fact that the objections were limited to one short
time period during a market down turn, and did not include the years of
success from the investments, and did not take into account the longterm investment strategy the bank put in place for the Sarah trusts on
account of her age;
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4.

d.

the disputed stocks were all on the bank’s approved list; (5) the bank
complied with its own internal policy of diversification within 5 years for
this type of investment;

e.

there were regular investment reviews and the bank had a long-term 50year investment strategy for Sarah’s trusts;

f.

Sarah failed to provide proof of inadequate distributions, and she received
regular and increasing distributions, including a unitrust conversion and
large principal distributions at her request; and

g.

Herb’s position on investments remained consistent, and despite a
decline in his physical ability and mental acuity following a series of
strokes, he was not declared incapacitated, no one notified the bank
claiming he lacked capacity, and the bank could reasonably rely on his
capacity.

Sarah appealed. On appeal, the appellate division affirmed on the following
grounds:
a.

The bank recommended to Herbert that the trust assets be diversified
and recommended alternatives, but Herbert did not consent to
diversification. Herbert was not a passive or lay trustee – he was a
professional investment manager and his preferred strategy resulted in a
1,750% increase in the largest of the trusts.

b.

The trust terms evidence the settlor’s intent that Herbert have ultimate
control over investments by giving Herbert the power to remove the bank
trustee at any time and without cause. The trust terms also stated that
the trustees were under no obligation to diversify investments.

c.

Sarah failed to establish that the bank knew or had reason to know that
Herbert was not competent after a 2001 stroke.

d.

While the court was correct in awarding the bank attorneys’ fees, the
court erred by not considering the required factors as to the
reasonableness of the fees. On remand, the court must determine the
reasonable fees that should be allowed to the bank.

C. In re Trust of Jones, 2018 Minn. App. Unpub. LEXIS 682 (2018). Trustee is not
required to invest trust assets in silver upon demand by beneficiary.
1.

Kent, acting pro se, sued the bank trustee of the trust for his benefit, alleging
that: (a) the trustee breached its duty of loyalty by not investing the trust in
physical assets and responding to his communications about his investment
concerns; and (b) by failing to protect the trust from an economic calamity by
investing in physical tangible assets. Kent argued that the trustee should be
required to invest the trust in a house and silver coins and breached its duty
by not yielding to his interest in “preserving the trust as he sees fit”.

2.

The trial court dismissed the claims and Kent appealed. On appeal, the court
of appeals affirmed on the grounds that:
a.

The duty of loyalty does not require a trustee to abdicate its responsibility
to exercise its discretion in determining which investments are in the best
interests of the beneficiaries. The powers granted the trustee under the
trust terms provide the trustee with authority to choose from a wide
variety of investment types.
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V.

b.

Kent’s allegations that “he fully expects in his lifetime a current crash of
the United States dollar that shall affect all investments in dollars” and
that “only the portions of the trust invested in assets that are not based
on the dollar shall withstand the economic crash” are not supported by
record evidence.

c.

The evidence showed that the trustee was responsive to Kent, including
offering to move the trust to a more conservative asset allocation strategy
in response to his concerns.

Distributions & Disbursements
A. Zarske v. Reynolds, LC No. 15-016022-TV (Unpub. Michigan Court of Appeals
2018). Land given to sons during lifetime properly taken into account in equalizing
residuary trust distributions upon settlor’s death.
1.

In 1997, Norma signed her revocable trust agreement, which provided upon
her death that: (a) “any Farm Assets [which included farmland by definition]
which the Trust owns (if any)” would be distributed to her two sons; and (b)
the Non-Farm Assets would be distributed to her daughters in equal shares,
but only in amounts sufficient to assure that each daughter receives a share
equal to the shares received by the sons; and (c) all remaining property would
be divided equally among the children. Attached to the trust was a legal
description of farmland. Her son Duane was named as successor trustee to
serve after her death.

2.

On the same day, Norma leased and quitclaim deeded the farmland (valued at
approximately $700,000) to her sons, excluding mineral rights, and retained a
life estate in the property. The deed was recorded the next year.

3.

Norma died in 2014, and her daughters petitioned to have the farmland taken
into account in the distribution of the trust assets, asserted that the trust was
ambiguous on this issue, and later added claims for undue influence against
the brothers. Duane as trustee excluded the farmland as a trust asset. The
trial court found that the farmland was never a trust asset, but because the
trust terms defined “Farm Land” as “all farmland”, and by attaching the legal
description of the property to the trust, Norma intended that the farmland be
considered in making trust distributions even thought it was not a trust asset.
Duane appealed, primarily focusing on his view that the trial court was
interfering with the ownership of the farmland by the sons and that the trust
was unambiguous and the court should not have considered facts outside the
trust terms.

4.

On appeal, the Michigan Court of Appeals affirmed the trial court on the
grounds that: (a) the trial court recognized the brothers’ property ownership
and never ordered that the farmland be distributed to the sisters; (b) there is
no authority for the argument that the court could not consider parol evidence
later in the proceedings, after it first grants a motion in limine to exclude that
evidence; and (c) the finding that Norma intended the value of the farmland to
be considered in making distributions is not inconsistent with recognizing the
ownership of the property by the sons.

I-D-30

Chapter 1
40 of 142

B. Peterson v. Peterson, 303 Ga. 211 (2018). Priority given to widow’s needs as
beneficiary in trust terms is not sufficient standing alone to support summary
dismissal of claims that she breached her duties as trustee.
1.

Under his will, Charles created in part a bypass trust to be funded upon his
death in 1994 with $600,000 for the benefit of his wife, Mary, and their
children, Alex, David, and Calhoun. All four of them were named as cotrustees. The trust was funded with various stocks, including stocks in
severally financially distressed companies. The trust provided for mandatory
income distributions to Mary for life, discretionary principal for her support,
and for the support and education of their descendants taking into account
their other available means of support. After any descendant completed his
education, the trustees were not required to support the descendant unless
the trustees thought there was ample property to support Mary or unless the
descendant could not support himself. The trust stated that the “primary
desire is that my wife be supported in reasonable comfort during her lifetime
and that my children be supported in reasonable comfort during their lives”.
Mary had a power to direct the trustees to distribute trust assets to the
descendants but not to herself. At Mary’s death, the trust assets were to be
distributed to their sons. The will also provided that a decision of the majority
of the trustees then acting would control, provided the majority included Mary
while she served as co-trustee.

2.

Alex and David sued Mary and Calhoun alleging that: (a) they made all the
decisions as trustee without consulting them and had ignored their stated
concerns about the trust administration; (b) they improperly encroached on
the trust assets for Mary’s benefit and disregarded the trust purpose of also
supporting them; (c) wasting trust assets by continuing the operation of
financially distressed companies; and (d) converting the trust assets for their
own benefit. They sought support from the trust and a change of trustees.

3.

The co-trustees moved for summary judgment which the trial court granted,
despite the fact that Mary did not put on any evidence and did not point to any
absence in the record to support the claims against her. The plaintiffs
appealed. On appeal, the Georgia Supreme Court reversed the trial court and
remanded the case on the following grounds:
a.

The court erred by finding that David had resigned as trustee in 1996
because there was no evidence in the record to support that finding.

b.

The testator clearly stated that one of his primary trust purposes was to
support his children in reasonable comfort during their lives. The mere
fact that Mary must be a part of a majority of the trustees for a decision
regarding the trust to be controlling says nothing about whether she and
the other trustees diligently and in good faith investigated whether the
conditions precedent for the discretionary payments to the sons have
been satisfied. Under the trust terms that would require considering the
health of the trust assets and the ability of the sons to support
themselves. The court erred by finding there was no requirement to
support the sons. The settlor clearly stated that he had two primary trust
purposes and one was to support his children. The court’s conclusion that
the primary purpose of the trust was to support Mary was clearly
erroneous. Finding that one primary purpose was to support Mary does
not permit the trustees to ignore the other primary purpose.
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c.

The fact that Mary had a limited power to appoint the trust assets to any
of the descendants does not eliminate the fiduciary duties of the trustees
where that power has not been exercised.

d.

The power granted to the trustees to retain and carry on the business of
inception trust assets does not relieve them of their fiduciary duty to not
commit waste and to exercise their powers in good faith. The proper
issue was not whether the trust gave the trustees the power to retain
and operate the businesses, but rather whether their operation of the
businesses was in accordance with their fiduciary standards.

C. Kliman v. Mutual Wealth Management Group, 2018 Ind. App. Unpub. LEXIS
526 (2018). Damages demand derived from denied discretionary distributions
dismissed.
1.

Upon his death in 2010, Dr. Kliman created a trust with a corporate trustee.
The trust provided for net income to his wife, Marjorie, during her lifetime,
and also allowed discretionary principal distributions for his wife and
descendants for reasonable support, maintenance, health, and education.
Upon the wife’s death, the assets would be divided into separate trusts for
the children that included distributions for a wedding and age-based principal
distributions. The trust terms stated the settlor’s intent that the beneficiaries
not depend on the trust to defray normal living expenses, and expressed the
precatory intent that a beneficiary receive only limited distributions unless the
beneficiary was pursuing study that would lead to gainful employment,
gainfully employed or seeking gainful employment, not employed to care for a
child, supporting himself, or unable to support himself due to age or
impairment. The trust also provided that the interests of the children as
remaindermen were subordinate to the wife’s interests as income beneficiary.

2.

Dr. Kliman’s oldest child Andrew (from his first marriage, and not Marjorie’s
child): (a) attended several colleges but had earned no degree; (b) completed a
culinary program but only worked as a sous chef for a few months; (c) had
unstable employment during adulthood and was home with his two children;
and (d) was twice convicted of drunk driving. From 2011 to 206, the trustee
made 28 discretionary distributions to Andrew from the trust, including: (a)
$15,000 for a Jeep that Andrew then sold for $10,000; and (b) regular
distributions to address the monthly shortfall for his living expenses. The
distributions during this time exceeded $168,000.

3.

In December 2015, Andrew sued the trustee for declining 55 other
distribution requests totaling $92,000, and sought to have the court compel
monthly distributions to him of $3,500. His challenges included: (a) requests
that lacked documentation; (b) requests he had not actually ever submitted to
the trustee; (c) requests to be reimbursed for expenses he later admitted he
had not actually incurred; (d) requests for disbursements the trustee had
actually already paid to him; and (3) a request for $10,000 for his first marriage
even though that trust term did not apply until after Marjorie’s death.

4.

The trustee filed an accounting and Andrew admitted in a written statement
filed with the court that he did not have any objection to the accounting. The
trial court dismissed Andrew’s claims and awarded the trust attorneys’ fees
payable by Andrew personally. Andrew appealed.
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5.

On appeal, the Indiana Court of Appeals affirmed the dismissal of the claims
and the award of attorneys’ fees on the following grounds:
a.

Andrew waived his right to object to the accounting.

b.

Andrew cannot make initial distribution requests by suing the trustee.

c.

His testimony about what the settlor would have wanted does not control
over the trust terms.

d.

Andrew never argued to the trial court that the trustee had a duty to
equalize distributions among the beneficiaries, and the trust terms did not
require equal distributions.

e.

There was no proof that the trustee declined distributions because
Andrew was caring for a child.

f.

The trustee did not err by refusing Andrew’s request for funds for CPR
training where he never actually incurred nor was he going to incur any
costs for the training.

g.

There was no support for Andrew’s claim that the trustee breached its
duties by refusing to distribute $500 for a headboard and footboard,
despite the following pleading: “Picture a room with a mattress and box
springs only. No headboard and no foot board. Looks like a dorm room for
a single 19-year old college student. Not many married couples with three
children live like this. Trustees should not have discretion to require it”.

h.

The trust terms did not provide for $10,000 for Andrew’s marriage until
after Marjorie’s death, which had not yet occurred.

i.

There is no support for Andrew’s argument that his own understanding of
appropriate support should be controlling over the trustee’s discretion,
and that would be contrary to the trust terms, relevant authority, and
cogent reasoning.

j.

Andrew had failed to even request from the trustee most of the
distributions he sued the trustee for allegedly denying.

k.

The award of attorneys’ fees was proper because Andrew’s claims were
frivolous, and the court could award the fees without inquiring into
Andrew’s ability to pay.

D. In re Weitzel Trusts, 2018 Minn. App. Unpub. LEXIS 753 (2018). Trustee did not
breach duty to distribute where settlors stopped funding the trust, and trustee did
not have a duty to compel the settlors to keep funding trust or protect beneficiaries
from alleged abuse by settlors.
1.

John and Mary created an irrevocable trust for the benefit of their daughter
and grandchildren, with a bank as trustee. The trust gave the beneficiaries
withdrawal rights over additions and allowed discretionary distributions to the
beneficiaries by an ascertainable standard. The trust terms also allowed the
trustee to make loans to a beneficiary. From 2007 to 2016, the trust assets
were used to pay for private school tuition for the grandchildren. In the midst
of undescribed conflict among the family, the settlors stopped making
contributions to the trust and trust distributions stopped. At that time, the only
assets in trust were stock with no value and a loan receivable from the
daughter.
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2.

Their son-in-law, as representative for the one minor grandchild, sued the
trustee for failure to account, failure to make distributions, failure to gather
assets by failing to compel the settlors to make additional gifts to the trust,
failure to provide income to the beneficiaries, intentional infliction of emotional
distress on the beneficiaries, and failure to protect the grandchildren from
abuse by the settlors and wrongfully allowing the settlors to retain the power
to exclude trust beneficiaries from the Crummey withdrawal rights.

3.

The son-in-law moved for emergency relief, summary judgment, and leave to
amend his complaint to add a count for RICO racketeering. The trial court
denied all of his claims and he appealed. On appeal, the court of appeals
affirmed the trial court on the following grounds:
a.

The son-in-law cannot represent his adult child on appeal and all claims on
that child’s behalf are dismissed.

b.

Denial of the motion to amend to add RICO claims was proper because
no proposed complaint was submitted to the trial court and there are no
facts of a criminal enterprise or the trustee’s involvement of a criminal
enterprise, and no support for the argument that “a trustee…may commit
a RICO violation by administering a trust according to its terms”.

c.

The trustee complied with the trust terms in making distributions and the
trust terms do not obligate the settlors, or anyone else, to make additional
contributions to the trust. In the absence of contributions, the trustee is
left with no funds from which to make distributions. The record shows
that the trustee made regular and proper distributions until the settlors
stopped funding the trust. While the trustee did loan the daughter money
from the trust, the trust terms expressly allow the trustee to make loans
to a beneficiary.

d.

The power retained by the settlors to exclude a beneficiary from
withdrawal rights over trust additions does not make the trust a revocable
trust and does not render the trust invalid, the power was never
exercised, and there is no connection to that reserved power and the
cessation of distributions to the grandchildren. The trust stopped making
distributions because it ran out of money to do so.

e.

A trustee does not have a special relationship with a beneficiary that
requires the trustee to protect the beneficiary from alleged abusive acts
by the settlors, and nothing suggests that the beneficiary relies on the
trustee to do so. The cessation of funding for private school by the
settlors is not a form of “abuse” from which the grandchildren require
protection by the trustee.

f.

The trustee complied with its duty to provide information by sending
regular financial statements to the home where the grandchildren (and
their father) reside, even though they were initially addressed only to the
daughter. The trustee responded to all requests for information by the
son-in-law, even after litigation was initiated. There is no allegation of a
false statement by the trustee that would support a fraud claim.

g.

The trust terms did not require additional gifts by the settlors, and the
trustee did not breach its duty to control the trust assets by not
compelling additional gifts, and the trustee has no duty to interfere with
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the settlors’ funding decisions. The beneficiaries have suffered no harm
by the trustee’s retention of valueless shares gifted to the trust. There is
no right to an equitable accounting because the trust is not complicated.
h.

VI.

There was no proof of any intentional, reckless, or extreme and
outrageous conduct by the trustee that would support a claim for
intentional infliction of emotional distress. Whatever distress the
grandchildren have felt by the settlors’ cessation of trust funding and their
not being able to continue attending private school of their choice, does
not rise above the level of what people commonly encounter and endure
in their lives. The focus is on the conduct of the trustee, and the court
does not review here the actions of the settlors who are nonparties to the
case.

Estate & Trust Account Closings
A. Restaino v. Northern Trust Company, 2017 Ill. App. Unpub. LEXIS 2171 (2017);
Second District Appellate Court 123144 (2018). Trustee did not breach duties by
liquidating trust assets and retaining cash while litigation was pending and seeking
dismissal of claims, and an oral contract to make a will and related claims are
dismissed where both settlors expressly retained the unrestricted power to revoke
their respective trusts. Illinois Supreme Court denied leave to appeal.
1.

Jeanette and Charles married in 1960. At the time, each had two children
from prior marriages. They moved to Florida in 1993, and each executed
Florida revocable trusts, both with the bank as successor trustee. Both trusts
provided, at the death of the surviving spouse, for distribution equally to all 4
children. They each reserved the right to amend or revoke their respective
trusts and authorized the trustee to distribute assets in cash or in kind. They
moved into an assisted living facility in 2000 and Charles died in 2001.
Through a series of amendments to her revocable trust, Jeanette disinherited
Charles’s children and left her assets to her own issue. Jeanette then moved
to Illinois in 2006 and died in 2014.

2.

Charles’s son, Frank, found out about Jeanette’s death in 2015 from his
children. He called the bank to ask about the trusts, and the bank sent Frank a
letter discussing Charles’s trust, asking that the beneficiaries mutually agree
on whether to retain or liquidate the trust assets, and informing Charles that,
in the absence of an agreement, the bank would liquidate the trust assets
worth $540,000 and distribute cash. Frank then called a bank trust officer
about Jeanette’s trust, and was informed he was no longer a beneficiary. The
bank then sent Frank a letter informing him that Jeanette’s daughters wanted
to receive cash and that the assets would be liquidated, and the bank
liquidated the assets that same day the letter was sent.

3.

The bank then informed Frank that they would settle its accounts judicially at
the expense of the trust if Frank did not settle its accounts by a release
agreement. Frank, through counsel, demanded various documents and
information and the bank informed Frank again that he was not a beneficiary
of Jeanette’s trust and they would not provide those documents and
information. The bank then informed Frank that if Frank did not proceed by
release, the bank would proceed to settle its accounts judicially and charge
the costs to Frank’s share of Charles’s trust. The bank then informed all of the
beneficiaries that it would proceed to settle its accounts judicially.

I-D-35

Chapter 1
45 of 142

4.

Frank then filed a 7-count petition and the bank moved to dismiss the entire
petition, in which Jeanette’s daughters joined. The trial court dismissed the
petition with leave to amend, but cautioned Frank and his counsel about the
deficiencies in the claims and asked Frank to consider whether his suit made
economic sense given the amount at issue. The bank and daughters moved to
dismiss the amended petition (which restated the original 7 counts but added
hundreds of additional paragraphs and exhibits), and the court dismissed the
petition again, but this time with prejudice. Frank appealed the dismissal.

5.

On appeal, the court of appeals affirmed the dismissal with prejudice of all 7
counts on the following grounds (and by applying Florida substantive law as
provided in the trust terms):
a.

Breach of fiduciary duty. The claim that the bank breached its duties by
failing to timely inform Frank of Jeanette’s death (where her death was
the measuring life for when Frank’s interest in Charles’s trust vested) fails
because, even if the failure of notice was a technical breach of the Florida
notice status, Frank did not allege any harm resulting from the breach and
Frank learned about the death from his children.

b.

Liquidation of trust assets. The bank did not breach its duties by
liquidating the trust assets because: (i) the trust terms expressly
authorized the bank in its discretion to distribute in cash or in kind without
the consent of the beneficiaries; (ii) there was no duty to obtain consent
before liquidating; and (iii) the bank had informed the beneficiaries that it
would liquidate assets if the beneficiaries did not reach a unanimous
agreement. In response to Frank’s claims, the bank was not required to
keep the trust assets invested in the market and file an interpleader
action, because there was no dispute about the beneficiaries of Charles’s
trust, Frank was not a beneficiary of Jeanette’s trust, and therefore there
was no duty to file an interpleader action for either trust.

c.

Duty to remain impartial. The bank did not breach its duty of impartiality
because the bank did communicate with Frank with respect to Charles’s
trust, and Frank was not a beneficiary of Jeanette’s trust. Also, even
though the bank was only directly named as a defendant in Count I of the
petition, the bank properly responded to the other six counts because
significant parts of the claims against the bank were related to the other
counts.

d.

Prudent investment. The bank could properly retain the trust assets in
cash, consistent with the Prudent Investor Rule, because: (i) the bank did
not prematurely liquidate the investments as noted above; (ii) there is no
authority cited for the argument that a trustee is not allowed to retain
assets in cash; (iii) the law required the trustee to manage assets “with
care and caution” considering the facts and circumstances of the trust
and suitable risk and return objectives; and (iv) here the bank retained the
assets in cash in view of Frank’s refusal to sign a release and his suit
against the bank and others, and the bank could properly retain assets in
cash in consideration of the uncertainties of the litigation by Frank.

e.

Breach of contract. The claim for breach of contract to make a reciprocal
will (that left all assets to all of the children) against Jeanette’s estate was
properly dismissed because: (i) the allegations of an oral agreement to
make a will are vague and lacking specificity; (ii) an oral agreement to
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make a will is unenforceable under Florida law; and (iii) the plain terms of
the trusts show no agreement because Charles and Jeanette both
reserved the unrestricted right to amend or revoke their respective trusts.

6.

f.

Fraud. Frank could not prove Jeanette induced Charles to leave part of his
trust to her children by fraud, because he did not allege any statements or
actions by Jeanette that amounted to fraud or that she even told Charles
that if he included her children in his trust, that she would include his in
hers.

g.

Lack of capacity. Frank failed to adequately plead lack of capacity and the
other parties moved to dismiss his complaint without having admitted
that Jeanette lacked capacity. Frank also made contradictory allegations
about Jeanette’s capacity in different counts of his petition. The allegation
that Jeanette required Frank and his sons to shower in the pool locker
room, rather than in her house, does not give rise to an inference of
incapacity and the court will not speculate on her reasons for requiring
this.

h.

Undue influence. Allegations that Jeanette’s children alienated Frank from
Jeanette are not adequate to support a claim of undue influence because
Frank did not allege that they had any involvement in the preparation of
the documents, or how they influenced Jeanette’s free will to be
overcome. A conclusory statement of undue influence is not adequate to
meet the pleading requirements.

i.

Tortious intentional interference with economic expectancy to inherit.
This was dismissed due to conclusory and inadequate pleadings, and
because Frank could not have an expectancy to inherit in trusts where the
settlors retained the power to revoke.

j.

Trust modification. There are no circumstances that would support
modification of Charles’s trust to exclude Jeanette’s children as
beneficiaries, because the express and unrestricted right to amend the
trusts contradicts Frank’s claim that Charles did not anticipate that
Jeanette would amend her trust.

On March 21, 2018, the Illinois Supreme Court denied the petition for leave to
appeal the decision of the court of appeals.

B. Patrick v. BOKF, N.A., 2018 Kan. App. LEXIS 204 (2018). Successor cannot sue
beneficiary and prior trustee for tortious interference with the trust administration.
1.

Kerry and Kay were brother and sister and beneficiaries of several trusts, and
became co-trustees after their father died. Kay filed lawsuits against Kerry,
and they jointly requested that the court appoint a successor trustee to wind
up and distribute the trust assets. The court appointed a bank as trustee.

2.

The bank accepted the role as trustee on March 16, 2015. Kerry continued to
represent himself as trustee until June 1, 2015, traded trust assets at least
eight times after his tenure as trustee ended, and reported trust bonds as lost
then refused to disclose the location of replacement bonds. Kerry sued the
bank on June 16, 2015 to remove the bank as trustee, alleging that the bank
failed to act diligently in marshaling assets, making distributions, and providing
information to the beneficiaries, and asserting breaches of the UTC. The bank
denied the claims and counterclaimed that Kerry was tortiously interfering

I-D-37

Chapter 1
47 of 142

with a contract, business relationship, or advantage. Kerry’s own expert
testified that completing the in-kind distribution of the trust assets could take
at least six months to complete.
3.

VII.

The trial court found Kerry liable for tortiously interfering with the trust
administration and awarded the bank attorneys’ fees against Kerry’s trust
shares in the amount of $80,000. The court held that the bank breached its
duty to inform, but that no damages resulted. Kerry appealed only the tortious
interference and fees decisions. On appeal, the court of appeals reversed on
the following grounds:
a.

Tortious interference with a prospective business advantage or
relationship requires a showing that the conduct was accomplished by a
third party unrelated to the business relationship between the principal
parties. The court could not find Kerry liable for the tort without implicitly
finding that Kerry was a third party to the trust.

b.

Although Kerry acted as a “false trustee” this did not make him a third
party to the trusts. He could not be both a stranger and a party to the
trusts at the same time. As a beneficiary and removed trustee, he was a
party to the trusts and could not, as a matter of law, be found liable for
tortious interference with the trust administration.

c.

There was evidence he violated his duties as trustee by not expeditiously
delivering the trust property to the successor, but this cannot be pursued
through a tortious interference claim.

d.

On remand, the trial court should deny the bank reimbursement of its
attorneys’ fees for pursuing the tort counterclaim.

Limitations & Other Defenses
A. Vietor-Haight v. BNY Mellon, N.A., 2018 Conn. Super. LEXIS 816 (2018).
Litigation over accounting after trust termination date does not toll the limitations
on additional future claims under the continuing course of conduct doctrine.
1.

In 1978, Charles T. Haight created a trust that he funded with commercial and
residential property in Greenwich. The trust terminated in 2012. The trustee
filed papers with the court to terminate the trust, and the sole income
beneficiary, Ilse, objected to the trustee’s accounting and alleged failures to
account and prudently invest the trust assets. The income beneficiary also
alleged below market rate income distributions, excessive trust tax payments
and fees, and failure to collect rents. The probate court criticized the trustee
and ordered the trustee to reimburse the income beneficiary in the amount of
$800,000 out of the trust assets, but also held that the trustee did not act in
bad faith or breach its fiduciary duties. The trust terms exonerated the trustee
absent a showing of bad faith.

2.

In a 2016 complaint, the income beneficiary alleged breaches of fiduciary
duties, negligence, and recklessness, and sought compensatory, punitive, and
treble damages, interest, and fees. The trustee moved to dismiss the claims,
which the trial court granted on the following grounds:
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a.

The claims for breaches of fiduciary duties and negligence are duplicative.
Count Two (negligence) merely repeats the allegations in Count One
(breach of duty) and fail to allege a single element of a claim for
negligence.

b.

The beneficiary had adequate opportunity to raise her claims in the prior
probate proceedings. The claims were not only raised in the prior
proceedings, they were adjudicated, and are barred by res judicata.

c.

The beneficiary is collaterally estopped from asserting breach of fiduciary
duty because the probate court has already found that the trustee did not
breach its fiduciary duties.

d.

The probate court, however, did not previously adjudicate the claims of
recklessness. Those claims, however, are barred by the statute of
limitations. The claims are based on factual allegations from 1994-2012.
The doctrines of continuing course of conduct and fraudulent
concealment do not extend the statute of limitations on the claims. The
trust terminated in 2012, and there is no evidence that the trust imposed
an ongoing duty to file annual accounts or provide income distributions to
income beneficiaries after the termination date. There is also no evidence
that the alleged tortious acts continued to evolve well after the trust
termination. There is no evidence of any knowledge or awareness that
the trustee fraudulently concealed facts from the beneficiary in an
attempt to avoid or limit its liability.

B. In re Adrian Chen Trusts, 2018 Pa. Super. Unpub. LEXIS 1144 (2018).
Surcharge not allowed where trustees reasonably relied on advice of counsel
concerning tax status of trust as domestic non-grantor trust for the benefit of a
citizen of Hong Kong.
1.

Stella Chen, a resident of Hong Kong, hired a prominent trusts and estates
attorney who drafted a trust she created in 1987, with her husband and three
other individuals as co-trustees. Her husband died in 1988 and the trust was
divided into sub-trusts, one of which was for the benefit of her son, Adrian (a
resident and citizen of Hong Kong), and his issue (“Trust 1”). Trust 1 was a
domestic non-grantor trust that minimized taxes by not subjecting to U.S.
income tax any distributions of capital gains to a foreign person or foreign
trust, and imposing U.S. income tax only on dividend income from a U.S.
source.

2.

In 1994, Adrian received a large inheritance from his father’s estate but
declined the attorney’s advice to place those funds into a trust.

3.

From 1988 to 1995, gains from Trust 1 were distributed to a foundation the
father created. In 1995, the trustees liquidated the assets as part of changing
investment managers and realized $2 million in capital gain. The attorney
advised creating a foreign grantor trust to receive that gain and future gains,
and Adrian agreed and created the new trust (“Trust 2”) for the benefit of
himself, his wife, and his issue, with the same trustees as Trust 1. At that
time, Adrian had just graduated college, and was married but had no children.
Under the law at that time, Trust 2 qualified as a foreign grantor trust. Trust 2
was funded with distributions from Trust 1. The intent of Trust 2 was to
minimize Adrian’s U.S. income tax liability. As a foreign grantor trust, all of the
trust’s income (which included funds received from Trust 1) was to be taxed
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to Adrian who was not a U.S. citizen and was therefore subjected to a
reduced federal tax liability. Adrian could not revoke Trust 2, but the trustees
could, with court approval, amend the trust to reduce taxes so long as
consistent with the trust purposes.
4.

In 1996, the U.S. tax laws changed in a way that disqualified Trust 2 as a
foreign grantor trust, because its income could be distributed to Adrian’s
children. The trustees did not know about this law change. Adrian then had
children. None of Adrian, his wife, or his children were ever U.S. residents or
citizens, and only Adrian received trust distributions. The trustees continued to
use the same counsel that drafted the trusts, and employed an independent
accounting firm. Adrian retained his own counsel who concluded that Trust 2
was no longer a foreign grantor trust because Adrian’s children were
beneficiaries, and the 1996 tax law change prohibited children from being
beneficiaries of a foreign grantor trust. The trustee’s counsel then advised that
there was a qualification issue, but that the problem could be remedied. The
trustees relied on the advice and continued treating the trust the same way,
and tax returns were still filed the same way.

5.

The trustees retained new counsel, a Harvard law graduate with expertise in
domestic and international estate and tax planning and 35 years of experience,
to file trust tax returns, and that counsel continued treating the trust as a
foreign grantor trust.

6.

In 2013, Adrian sued the trustees for treating the trust as a foreign grantor
trust and not seeking advice of new counsel and for continuing to file as a
foreign grantor trust, and for the “potential adverse tax consequences”
flowing from the possibility that Trust 2 would lose its tax status. Adrian also
asked that the court reform the trust to remove his children as beneficiaries
and the trustees joined in that request so that the trust would still qualify.
Even though Adrian had first asked for the modification, he then opposed the
trustee’s motion to amend the trust, and instead sought termination of Trust 1
and Trust 2 and outright distribution of all assets to himself. The trustees
opposed the termination as inconsistent with Mrs. Chen’s intent. The trustees
also filed accountings, and Adrian and his children (through a guardian ad
litem) objected. Adrian also added claims that the trustees overpaid
withholding taxes at a rate of 30% on U.S. dividend income, even though that
withholding was directed for foreign non-grantor trusts by the financial
institution retained by the trustees.

7.

The court reformed the trust to remove the children as beneficiaries,
conditioned on receipt of a PLR from the IRS that the reformation would be
respected as retroactive to inception. The court rejected the surcharge claims
and rejected Adrian’s objection to any professional or trustee fees being paid
out of the trust (the total fees were in the amount of $7 million).

8.

Adrian appealed the denial of the surcharge claims and the approval of the
trustees’ fees. The trustees supplemented the appellate record with a 2017
PLR from the IRS that approved the modification of Trust 2 retroactively to its
inception. On appeal, the superior court affirmed on the following grounds:
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a.

At trial, Adrian objected to any trustee professional or trustee fees being
paid out of the trust, based on his positon that the trustees had breached
their duties. His claim on appeal that the fees were unreasonably high
bears no resemblance to his claims at trial. He clearly sought to surcharge
the trustees for all the fees they had paid to themselves, the lawyers, and
the accountants since the inception of the trusts. He argued that none of
them were ever entitled to any compensation, premised on his claim of
breach of duty by the trustees. His claims are clear case of overreaching.
There were no legal grounds to deny fees prior to any alleged breach, no
basis to deny the fees for preparing court-ordered accounts, and no basis
to find that the accountants knew or should have known that the trust
was not a qualified foreign grantor trust or knowingly filed false tax
returns. Adrian’s challenge was to the payment of any fees at all, and not
a challenge to whether they were reasonable. He failed to prove a basis
for surcharge of those fees, and never specified the amount he was
contesting. He made no attempt at trial or on appeal to parse out the
proper fees from the allegedly improper ones.

b.

The court cannot surcharge a trustee unless it finds both a breach and
also that the breach caused a loss to the trust. There was no breach
shown. The trust terms allowed the trustees to retain counsel and act
without independent investigation of their recommendations. The
trustees’ original counsel was a qualified and prominent trusts and estate
expert who practiced with a preeminent firm, and who was hired by Mrs.
Chen. Upon learning of the trust flaw, that attorney informed the trustees
he could remedy the situation with a retroactive modification and told
Adrian’s counsel about the solution. His advice was proven right with the
issuance of the PLR. Adrian’s counsel told Adrian about the proposed
solution, but that lawyer never informed the trustee’s counsel that Adrian
would oppose the solution. The trustees had no reason to seek other
counsel. Adrian never proved that there was a subspecialty in foreign
grantor trusts that the original attorney should possess. That lawyer’s
credentials as a trusts and estates attorney were impeccable and the
trustees were permitted to rely on his advice without independent
investigation.

c.

After this suit was filed, the trustees hired another attorney who
continued the trust tax filing position. The lawyer was a Harvard law
graduate with expertise in domestic and international estate and tax
planning and 35 years of experience, his credentials were uncontested,
and every testifying expert agreed with his expertise.

d.

The grantor trust issues were too complex for the trustees to have known
the issue on their own. For example, the four tax experts that testified in
the case did not reach consensus. The trustees reasonably hired
professionals and relied on their advice. All of the trustees advised that
the trust continue filing as a foreign grantor trust, an approach that was
vindicated by the PLR-approved retroactive trust modification. The
trustees were never definitely told the trust did not qualify, and therefore
never knowingly filed a false tax return.

e.

The trustees could also reasonably rely on the advice of banking
professionals on the amount of withholding required for the trust.
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VIII.

Arbitration
A. Ali v. Smith, 2018 Tex. App. LEXIS 5129 (2018). Filing claims against
predecessor and receiving fees by court order do not bind successor administrator
to arbitration provision under will by direct-benefits estoppel.
1.

Under his will, Amjad Sultan appointed Shafqat Ali as independent executor.
Ali resigned after Sultan’s adult son accused him of mismanaging the estate.
The trial court appointed Darlene Smith as successor administrator with the
will annexed, and approved the $52,000 in fees she would receive for service.
Smith sued Ali alleging mismanagement of the estate that caused financial
harm to the estate in the amount of $250,000.

2.

The will provided in part that disputes between or among the beneficiaries,
the executor, or the trustee, or any combination of them, would be submitted
to binding arbitration. Another provision defined executor to include
successors. Ali moved to compel arbitration under a theory of direct-benefits
estoppel arising out of Smith’s filing of the claims and receiving fees from the
estate. The trial court denied the motion to compel arbitration and Ali
appealed.

3.

On appeal, a divided Texas court of appeal, with one dissenting justice,
affirmed the trial court on the following grounds:
a.

Direct-benefits estoppel may apply to bind a non-signatory to a contract to
arbitrate through the filing of a claim, when the claim depends on the
contract’s existence and cannot stand independently and the claim must
be determined by reference to it. Equity prevents a person from avoiding
the arbitration clause that was part of that agreement. However, when
the substance of the claim arises from general obligations imposed by
state law, including statutes, torts, and other common law duties, or
federal law, direct-benefits estoppel is not implicated even if the claim
refers to or relates to the contract or would not have arisen but for the
contract’s existence. Direct-benefits estoppel will not apply if the contract
benefits are either insubstantial or indirect.

b.

This case is different than Rachal v. Reitz where a trust beneficiary sued
to enforce rights under a trust, and no case cited addresses arbitration in
the context of will administration. Here, Smith’s claims all derive from
statutes and common law, irrespective of the terms of the will. Ali had a
statutory duty to deliver assets to Smith as successor, and Smith had a
statutory right to ask the court to enforce the delivery of the estate
assets. Smith’s fiduciary duties were also derived from statutes and
common law. The substance of Smith’s claims arise from general duties
under statutes and the common law, and Smith did not allege that Ali
violated any terms of the will, making this theory of direct-benefits
estoppel inapplicable.

c.

Similarly, Smith’s fees as administrator were pursuant to state law and a
court order, and not under the terms of the will. Because those fees were
awarded without reference to the will, the fees do not support application
of direct-benefits estoppel to bind Smith to the arbitration provision in the
will.
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d.

IX.

One dissenting justice would hold that, by accepting the appointment as
administrator, Smith became a party to the arbitration provision and that it
was necessary to enforce the provision to carry out the testator’s intent.

Mediation, Settlement, Releases & Indemnification
A. Lambrecht v. Lambrecht, No. 339632 (Michigan Court of Appeals,
Unpublished 2018). Location of signed trust amendment after death of settlor
does not justify vacating settlement of dispute about validity of amendment during
settlor’s lifetime.
1.

Frank Jr. executed a revocable trust in 1997 that he amended in 2007. The
trust provided after his death for his assets to pass equally to his sons Frank
III and David, with the share for any deceased son passing to the son’s
children.

2.

In 2011, Frank Jr. suffered a stroke and become blind. David died in early
2012 survived by two daughters. An attorney, claiming to represent Frank Jr’s
guardians (although none had yet been appointed), petitioned the probate
court to approve as valid an unsigned trust amendment from 2008 that would
disinherit David’s children and leave the entire estate to Frank III. Neither the
attorney nor Frank III had located the signed amendment. The petition was
signed by a successor trustee. Later in 2012, Frank III and Frank Jr.’s girlfriend
were appointed as guardians for Frank Jr. The probate court entered an order
approving the trust amendment.

3.

In 2015, the granddaughters petitioned to vacate the order approving the trust
amendment based on allegation of misrepresentation by the petitioning
attorney, and the lack of signed instrument. The court (a) appointed counsel
for Frank Jr. out of concern that the guardians were not acting in his best
interests and (b) removed and replaced the guardians. Frank Jr.’s courtappointed counsel raised other concerns about the amendment, including the
settlor’s capacity and the suspicious circumstances around the petition to
validate it.

4.

The parties entered into mediation and settled the issue by agreeing that after
the settlor’s death the trust assets would pass 58% to Frank III and 42% to
the granddaughters. The probate court approved the settlement.

5.

Frank Jr. died in 2016. Frank III then found a signed (but not dated or
notarized) trust amendment in the drawer of the desk located in Frank Jr.’s
bedroom and petitioned the court for relief from the settlement on the
grounds, in part, of mutual mistake of fact about the existence of the signed
amendment. The probate court denied the petition and Frank III appealed.

6.

On appeal, the Michigan Court of Appeals affirmed the probate court on the
following grounds:
a.

Public policy favors the finality of judgments. While the presumed nonexistence of a signed instrument was material to the settlement
negotiations, there were also other concerns with the validity of the
amendment that impacted the decision to settle.
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b.

The doctrine of mutual mistake does not require vacating the settlement
where: (i) Frank III was aware of the possibility that a signed document
existed; (ii) the parties decided to settle claims before an evidentiary
hearing where the existence of the signed document might have been
discovered, and to drop all factual inquiries; and (iii) there is always the
possibility that questions of fact or law will be answered after settlement
and one side may have buyer’s remorse, but setting aside judgments
under those circumstances would discourage settlements and public
policy favoring the finality of judgments.

c.

Frank III had to have been aware of the possibility of a signed document
and entered into the settlement without searching the settlor’s desk for
the document (the most logical place it might be located, and where it
was found). As guardian, Frank III had access to the settlor’s desk and a
duty to act in the settlor’s interests. The settlor’s counsel did not search
there, but he was prohibited from doing so by one of the guardians. None
of the parties could have definitively believed the signed document did
not exist when they each entered into the settlement. Frank III therefore
bore the risk of mistake when he entered into the settlement.

d.

The settlement need not be vacated for the discovery of new evidence
because Frank III did not exercise reasonable diligence to locate the
signed amendment. He failed to look in the obvious starting place for the
document, and his duties as guardian undermine the reasonableness of
his claimed deference to his father’s privacy. Frank III had access to his
father’s desk, whereas counsel was prohibited from accessing the desk
(and counsel did not have authority to override the restrictions imposed
by the guardians).

e.

Statutory equitable remedies are not available where Frank III failed to
use reasonable diligence to locate the document, there were other issues
in the case besides the existence of a signed document (including
competency and undue influence, the conduct of the guardians, and the
validity of service of process on the settlor who was blind and debilitated).
It was therefore not inequitable to hold Frank III to the terms of the
settlement.

B. In re Estate of Marrazzo, 2018 N.J. Super. Unpub. LEXIS 2258 (2018).
Nondisclosure of failure to file estate tax returns does not require vacating
settlement agreement resolving will contest and estate litigation.
1.

Francis died in 2014 and was survived by his sons, Brandon and Todd.
Brandon was appointed as executor, and Todd filed a caveat against probate
of the will. They settled the suit and executed a consent order. In the order,
Todd had the option to purchase a house from the estate, subject to the
following conditions: (a) that he pay the estate taxes he failed to pay as
executor of their deceased mother’s estate; (b) that he pay the outstanding
tax sale certificate on the property; and (c) Todd’s obtaining a firm funding
commitment by a set date. If he didn’t timely exercise his option, Brandon
would have an option to purchase the property or it would be sold to a third
party.

2.

Even though the option deadline was extended by a supplemental consent
order, Todd failed to obtain financing and timely exercise his option by the
deadline. Two weeks after the expiration of the extended deadline, Todd
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received notice from the New Jersey Division of Taxation that Brandon had
not timely filed an estate tax return for Francis’s estate. Brandon rejected
Todd’s request for an additional extension to exercise the option.
3.

Todd moved to vacate the consent order, alleging that Brandon’s failure to
disclose that he had not filed the estate tax return was a material
misrepresentation and that, without a return being filed, Todd could not obtain
clear title to the property. The trial court denied the motion and Todd
appealed.

4.

On appeal, the superior court affirmed the denial of the motion to vacate the
consent order on the following grounds:
a.

Both parties were in equal bargaining positions, and were represented by
counsel, and there was no duty on Brandon to affirmatively advise as to
the status of the estate tax returns. There was no allegation that Todd
ever inquired into the status of the tax returns, and therefore no
affirmative misrepresentation.

b.

Payment of taxes was expressly addressed in the settlement and part of
the negotiations. As an accountant, tax professional, enrolled agent, and
former federal revenue agent with the Treasury Department, and having
served as executor of his mother’s estate, Todd was presumably well
versed in the tax code and its obligations.

c.

Todd’s option had already lapsed by the time he learned about the estate
tax returns, and the returns were not the only reasons he sought an
extension, as he had also failed to obtain funding for the purchase.

C. Kent v. Kerr, No. 55A01-1612-ES-02907 (Indiana Supreme Court 2018). Statute
authorizing settlement of estate disputes cannot be used to enforce pre-mortem
estate settlement agreement.
1.

Gary signed a will in 2008 dividing his assets equally among his children,
Cindy and David. About a month before his death, Gary requested that his
children enter into an agreement about how specifically his assets would be
divided upon his death. The children signed the agreement, and Gary signed
the agreement indicating it conformed to his wishes. A week later, David sent
notice to Cindy purporting to rescind the agreement. A few weeks later, Gary
died.

2.

David, as co-personal representative, petitioned to probate the will without
reference to the agreement. Cindy challenged probate of the will without
incorporating the agreement as either a codicil or a settlement agreement
under a state statute (the Compromise Chapter of the probate code)
authorizing settlement of estate disputes. The trial court held the agreement
was not a codicil and was enforceable under the state statute. Cindy
appealed, the court of appeals reversed the trial court, and then David
appealed.

3.

On appeal, the Indiana Supreme Court, over one dissenting justice, reversed
the court of appeals and held that the state statute could not be used to
enforce a pre-mortem estate settlement agreement, on the following
grounds:
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X.

a.

The Compromise Chapter of the probate code does not unambiguously
state whether it applies to only post-mortem agreements, and therefore it
is open to judicial interpretation. By using the terms “decedent”,
“estate”, “testamentary trust”, and “probate” in the statute, the
legislature used terms that can only apply after death. The statute does
not include any language that would expressly apply to pre-mortem
disputes, and therefore the legislature wrote statutes that could only
apply post-mortem.

b.

Applying the statute to only post-mortem agreements is consistent with
the legislature’s intent to compromise disputes over a decedent’s estate,
since there is only a decedent and an estate after death has occurred.

c.

Post-mortem compromises have been part of Indiana law for at least 130
years. This agreement is a pre-mortem agreement, and Cindy cannot use
the Compromise Chapter to enforce it. The door is not closed on these
types of agreements – the court is only holding that this one particular
method cannot be used to enforce them.

d.

The issues of whether David validly rescinded the agreement, and
whether it is enforceable under general contract law, should be
addressed by the trial court on remand.

e.

One dissenting justice would hold that state policy strongly favors
freedom of contract, and that this statute should be available to enforce
contracts unless the statute expressly states that it is not available to premortem contracts.

No Contest Clauses
A. EGW v. First Federal Savings Bank, 2018 WY 25 (2018). Contest by father validly
triggered clause disinheriting his children.
1.

Allen created and funded his revocable trust in 2001 with his ranch property.
He originally named his son as trustee and the trust was originally for the
son’s children after his death. Allen amended the trust in 2006, 2009, and
2014 to add his wife and her descendants as beneficiaries, remove the son as
trustee, name a bank as trustee, and provide that his son and grandchildren
should not serve as trustee. He also added a forfeiture clause that provided
that “any challenge to this trust made directly by or on behalf of my son or
grandchildren shall immediately terminate any interest in the trust of any
descendant of mine”.

2.

In 2013, Allen listed the ranch for sale and the son sued Allen as trustee to
block the sale and remove Allen as trustee of his own trust due to alleged
incapacity and undue influence. He also alleged that Allen’s wife unduly
influenced Allen to amend the trust. Allen died a month later. The case went
to trial and the court upheld the trust amendments. The son appealed, and the
Wyoming Supreme Court affirmed the trial court. While the appeal was
pending, the son filed another action on behalf of his minor children (he was
later prohibited by the court from representing his own children due to
conflicts of interest) to block the sale of the ranch, declare that the forfeiture
clause would not apply to them, remove the bank trustee, and sue the bank
for damages. The trustee moved for summary judgment on the grounds that,
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as a result of the son’s prior suit, the son’s children were no longer trust
beneficiaries by operation of the forfeiture clause. The trial court granted
summary judgment for the trustee, and the grandchildren appealed.
3.

On appeal, the Wyoming Supreme Court affirmed the trial court and the
application of the forfeiture clause to disinherit the grandchildren on the
following grounds:
a.

Contrary to the son’s assertions, his prior challenge to the trust was not
dismissed due to his lack of standing to contest a revocable trust. His
claim that the trust amendments were the product of undue influence
was tried and submitted to a jury, the jury found no undue influence, and
the court held that because of that jury finding the son had no further
interest in the trust. Even if he did lack standing to bring that first lawsuit,
that fact did not prevent him from challenging the trust under any
interpretation of the word.

b.

The enforcement of the forfeiture clause against the grandchildren as a
result of the actions of their father (rather than their own actions) does
not violate public policy and is valid because: (i) a testator has the right to
dispose of his property as he sees fit; (ii) the Wyoming Supreme Court
has rejected attempts to avoid forfeiture clauses on public policy grounds
even where the challenge is made in good faith and with probable cause;
(iii) the court’s policy is that the testator’s intent is controlling; (iv)
Wyoming rejected Section 3-905 of the Uniform Probate Code and the
court will not do what the legislature chose not to do; (v) while no
Wyoming court has addressed a clause like this one, where the clause is
enforced against beneficiaries not participating in a challenge, there is no
grounds for departing from the court’s precedent; and (vi) the
grandchildren have no right to property by inheritance and therefore
enforcement of the clause against them does not deprive them of any
statutory or constitutional rights.

c.

There is no support that the son’s challenge does not trigger the clause
because it was brought during the settlor’s lifetime. The plain language of
the clause requires forfeiture regardless of the fact that the settlor chose
not to remove the grandchildren as beneficiaries during his lifetime and
after the son’s challenge to the validity of the trust amendments.

B. Montoya v. Connell, 2018 Nev. LEXIS 72 (2018). Breach of fiduciary duties by
trustee that was also a trust beneficiary does not trigger forfeiture under nocontest clause.
1.

Eleanor was sole trustee of a 1972 trust. The trust provided for distribution of
the trust income 35% to Eleanor and 65% to her daughters. The trust
included a no-contest clause that would disinherit any beneficiary or any other
person that asserts a claim to the trust assets or attacks or opposes the trust
administration and distribution.

2.

As trustee, Eleanor improperly cut off income distributions to her daughters.
The daughters sued and the court: (a) ruled in their favor and held that Eleanor
breached her duties as trustee; (b) ordered the trustee to account; and (c) due
to concerns with the accounting, replaced Eleanor as trustee. The court found
that Eleanor failed to protect the 65% interest, filed an intentionally inaccurate
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accounting and false records with the successor trustee, and improperly
removed $1 million from the trust before turning assets over to the successor
trustee. The daughters sought surcharge and also to enforce the no-contest
clause against Eleanor. The court ordered the surcharge but declined to apply
the no-contest clause. The daughters appealed.
3.

XI.

On appeal, the Nevada Supreme Court affirmed on the following grounds:
a.

Eleanor’s actions were taken in her fiduciary capacity. While there could
be instances where a no-contest clause applies to trustee-beneficiaries
who abuse their trustee status as a means of presenting personal views
as a beneficiary, it was not shown here that Eleanor’s breaches of
fiduciary duty were motivated by her own interest.

b.

The trust vests the trustee with broad administrative powers. Interpreting
the no-contest clause as applying to any actions taken by a trusteebeneficiary in her trustee capacity, even if later determined that those
actions were breached of duty, would conflict with the latitude afforded
trustees in order to effectively manage and control the trust in the normal
course of their duties. In the absence of specific language to the contrary,
the trust as a whole indicates that the settlors did not intend for the nocontest clause to apply to actions taken by a beneficiary acting in her dual
capacity as trustee, regardless of whether those acts benefitted or were
intended to benefit the trustee in her beneficiary capacity.

c.

To the extent that the settlor’s intent is unclear, this interpretation
produces the most fair and reasonable result. Imposing a no-contest
clause on a trustee-beneficiary for actions taken in a fiduciary capacity
would not disincentivize litigation or minimize disputes. Rather, it would
seem to incentivize challenges by the beneficiaries to the trusteebeneficiary’s administration in order to eliminate a beneficiary. Imposing
the no-contest clause in this manner also ignores the variety of remedies
available for the breach of duties, including surcharge, damages, and
award of attorneys’ fees.

Standing & Parties
A. Gervasi v. Warner/Chappell Music, 2018 U.S. Dist. LEXIS 76757 (M.D. Tenn.
2018). Under New York law, only personal representative may sue music
publishing company for alleged missing royalties during life of the decedent.
1.

Richard A. Whiting was a composer who wrote “On the Good Ship Lollipop”
and “Hooray for Hollywood”. In 1936, he entered into a music publishing
agreement with Warner Bros. He died in California in 1938 leaving his
intellectual property to his wife, Eleanore, and his daughters, Barbara and
Margaret.

2.

Eleanore signed a publishing deal in 1943 with Music Publishers Holding
Corporation. The agreement was amended to increase her share of
international licensing fees. She died living in California in 1981, leaving her
rights to Barbara and Margaret. Margaret died in New York in 2011, leaving
her rights to Deborah. Warner/Chappell Music, Inc. is the successor to Warner
Bros. and Music Publishers Holding Corporation.
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3.

Starting in 2006, Deborah disputed whether full royalties were being paid. She
sued the publisher in 2012 in federal court, individually and on behalf of
Richard’s estate, asserting diversity jurisdiction. The publisher moved to
dismiss for lack of diversity based on Richard’s estate and the publisher both
being in California. Deborah amended her complaint to state that she was not
the formal representative of Richard’s estate, but was suing to vindicate the
rights of his heirs. The publisher then moved for partial summary judgment on
all claims that accrued before Margaret’s death, on the grounds that only the
lawfully appointed representative of Margaret’s estate could sue for claims
that accrued during Margaret’s lifetime. The federal district court granted the
partial summary judgment on the following grounds:
a.

Under California statutory law (which would have governed Richard’s
estate), a beneficiary of a decedent’s estate may succeed to a cause of
action. A cause of action that originally belonged to a decedent may,
through ordinary laws of inheritance, come to belong to an heir, and an
estate representative would not be needed to pursue the claim under
California law.

b.

However, Deborah inherited her rights through her mother’s estate that
was administered in New York. Unlike California law, under New York
statutory law a decedent’s cause of action may be brought or continued
by the personal representative of the decedent. The New York statute
does not provide for the cause of action to pass to the heirs.

c.

Deborah has been aware of this pleading defect since 2012, but elected
to amend her complaint both to salvage federal jurisdiction and to reflect
the reality that she does not have the legal right to proceed on behalf of
any decedent’s estate. By proceeding only individually, she must accept
the limitations that New York estate placed on how her mother’s rights
can and cannot be vindicated following her death. Accordingly, all claims
that accrued prior to her mother’s death are dismissed.

B. Hartnett v. Farm Service Agency, 2018 U.S. Dist. LEXIS 98245 (Kansas 2018).
Trustee, who is not an attorney, may not sue in propria persona for a trust,
notwithstanding extensive personal experience as a pro se litigant.
1.

Ronald was trustee of a trust for the benefit of his relatives, Lonnie and Lex.
The trust was denied Conservation Reserve Program benefits by the
Department of Agriculture in 2013 and lost its administrative appeals. He then
sued the Department of Agriculture and various individuals alleging a
conspiracy against the trust. He sued as trustee and identified himself as “not
pro se, but in propia persona, by Right of Visitation, and by his own authority,
make this Special Appearance, in his natural person” and brought claims for
“depriving Plaintiffs of Constitutional protected Birth Rights under color of
Federal Law, in the abuse of Administrative Due Process, custom or usage,
conspiracy to so deprive and/or failure, neglect and refusal to protect plaintiffs
from said conspiracy in using only selective Statutes/Federal Regulations
(CFR) for enforcement”.

2.

The defendants moved to dismiss the claims. After the court informed Ronald
that he could not represent the trust in federal court, he moved the court to
stay the case, explaining that he had been inflicted with the West Nile
Neuroinvasive Disease, was unable to file the complaint until the limitations
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period had almost run, and had difficulties of memory, motion, thinking
process, reliable voice, and the ability to produce the necessary documents in
this case. He also noted that in his vast experience as a pro se litigant, he has
never been questioned on his ability to represent others (although no case
showed that he had ever sued on behalf of another person). No licensed
attorney ever made an appearance in the case to represent the trust.
3.

The federal district court dismissed the claims on the following grounds:
a.

In all the courts of the United States the parties may plead and conduct
their own cases personally. But where the litigant is not the beneficial
owner of the claims, he is not conducting his own case personally. As
only a trustee, and not also the sole beneficiary of the trust, Ronald is not
the beneficial owner of the claims and is not a party conducting his own
case.

b.

While Ronald has significant experience as a pro se litigant, this does not
make him an attorney. Only a licensed attorney, subject to the Rules of
Professional Conduct, may represent the rights and interests of others.

C. Estate of Lee, 2018 Tex. App. LEXIS 3771 (2018). Parties cannot confer standing
to contest a will by contract.
1.

Lucy signed a will in 2013 that gave the residue of her estate to a trust for son
Jack, with the trust assets passing at Jack’s death to her grandsons. In 2015,
she signed a first codicil that replaced the grandsons as remainder
beneficiaries with her niece, Mary. In 2016, she signed a second codicil that
gave the residue outright to Jack and not in trust. The will included a
spendthrift provision.

2.

Lucy died in 2016. Her grandson, Michael, and Mary entered into a contract
under which Michael agreed to contest the second codicil and if successor,
Mary agreed to give Michael 40% of anything she received under the trust.
Michael sued to contest the second codicil only, and Jack moved to dismiss
for lack of standing. The trial court dismissed the claims for lack of standing
and Michael appealed.

3.

On appeal, the court of appeals affirmed on the following grounds:
a.

Michael does not have standing individually as a trust beneficiary
because, to have an interest, he would have needed to successfully
challenge both codicils, yet here he only contested the second codicil.
Even if he prevailed on contesting the second codicil, he would still not
have an interest in the trust.

b.

Michael is not an “interested person” with statutory standing because his
former remainder interest was terminated by the first codicil and he did
not challenge the validity of that codicil. Standing to contest a will requires
a pecuniary interest that will be directly and immediately affected by the
probate or defeat of the will.

c.

Jack had the ability to question the validity of the agreement to defend
against Michael’s claimed standing to contest the second codicil. Subject
matter jurisdiction cannot be conferred on the court by agreement of the
parties or by waiver. Michael cannot establish standing by arguing that
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Jack is powerless to challenge the source of his standing because he is
not a party to the contract. This would amount to standing by default and
would allow Michael to use the agreement as both a sword and a shield.
By asserting the agreement as the basis for standing, Michael consents
to the scrutiny of the agreement’s validity in this litigation, even if Jack
would otherwise be unable to do so.
d.

XII.

The trust included a spendthrift clause, and beneficial interests in trusts
cannot be assigned when they are subject to spendthrift clauses.
Assuming the contest to the second codicil were successful, the trust
would be an active trust with duties imposed on the trustee with respect
to distributions and investments. Enforcement of the spendthrift trust
does not violate public policy favoring settlement of disputes, because
there was not actual apparent dispute between Michael and Mary, and
the validity of the agreement is not before the court other than on the
issue of whether it is effective to confer standing. Enforcement of the
spendthrift clause does not violate the settlor’s intent because the settlor
imposed the spendthrift provision on the interests of the remainder
beneficiaries.

Situs, Jurisdiction & Venue
A. In re JP Morgan Chase Bank, N.A., 2018 Tex. App. LEXIS 1883 (2018). Court
erred by refusing to enforce trust forum selection clause.
1.

James C. “J.C.” Penney created a trust in 1934 for the benefit of his daughter
and her descendants. The trust was executed in New York and provided that
“the validity and effect of the provisions of this Agreement shall be
determined by the laws of the State of New York, and the Trustee shall not be
required to account in any court other than one of the courts of that state”.

2.

The beneficiaries asked the corporate co-trustee to resign, the corporate cotrustee petitioned New York court for permission to resign, and the
beneficiaries sued the trustees in a Texas court for alleged breach of fiduciary
duty. The trustee moved to enforce the trust forum selection clause and the
trial court refused to enforce the clause. The trustees appealed and sought a
writ of mandamus.

3.

On appeal, the court of appeals reversed and granted mandamus relief on the
following grounds:
a.

Mandamus relief is available to enforce forum-selection agreements
because there is no adequate remedy by appeal when a trial court abuses
its discretion by refusing to enforce a valid forum-selection clause.

b.

Forum-selection clauses are generally enforceable and presumptively
valid. Failing to give effect to the clause amounts to clear harassment,
injecting inefficiency by enabling forum-shopping, wasting judicial
resources, delaying adjudication, and skewing settlement dynamics. A
trial court abuses its discretion in refusing to enforce the clause unless: (i)
enforcement would be unreasonable or unjust; (2) the clause is invalid
due to fraud or overreaching; (3) enforcement would violate strong public
policy where the suit was filed; or (4) the forum would be seriously
inconvenient for trial.
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c.

The parties agree that the validity and effect of the trust is determined
under New York law. At the time the trust was drafted, the word
“account” as used in the trust was a verb, rather than a noun, and it was
used as a verb by the phrase “to account”. The term encompasses more
than actions for an accounting. The phrase “required to account in” was
used as a broad, unrestricted phrase and means the trustees may not be
sued or otherwise required to explain alleged wrongdoing regarding the
trust or its administration in any state other than New York. This
conclusion is supported by the broad use of “account” elsewhere in the
trust. The trust was crafted carefully and the settlor could have written
the forum-selection more narrowly and chose not to.

d.

The Texas statute on mandatory venue does not supersede a contractual
forum-selection clause. Absent any evidence supporting the trial court’s
decision to refuse to enforce the clause, refusal to do so is an abuse of
discretion. Mandamus relief is therefore appropriate.

B. In re Doll Trust, 2018 Mich. App. LEXIS 3316 (2018). Court lacks jurisdiction
where trustee moved situs of trust using discretionary power in trust terms.

XIII.

1.

In 2001, Elizabeth Doll created a revocable trust with herself as trustee. In
2013, her daughter acting as her agent under a durable power of attorney,
resigned Elizabeth as trustee and Elizabeth’s daughters became co-trustees.
Elizabeth tried unsuccessfully to regain her trusteeship and then died in 2014.
The trust terms provided that the trust was exempt from registration in any
state and gave the trustees the power to change the trust situs and governing
law at any time (without any notice to the beneficiaries required). In 2015, the
trustees gave the beneficiaries notice that the trust situs was moving from
Michigan to Florida. Only one beneficiary, Teresa, sent a written objection, but
she sent it to the wrong address and it was never received by the trustees.

2.

In 2017, Teresa sued in Michigan court to remove the trustees and the trial
court dismissed the suit for lack of jurisdiction. Teresa appealed. On appeal,
the court of appeals affirmed the dismissal of the suit on the following
grounds:
a.

By statute, the probate courts are not to hear proceedings involving trusts
with a principal place of administration in another state, unless the other
state could not bind the parties to the suit or justice would be seriously
impaired.

b.

Because the trust terms gave the trustees discretion to change the trust
situs without notice or other requirements, the requirements for changing
situs and governing law under the Uniform Trust Code do not apply. The
UTC provision is a default rule where the trust is silent, and here the trust
was not silent. The trustees were not required to provide notice under the
UTC, the situs was changed, and the suit involved a trust administered
outside the state.

Disclosure & Information Access
A. Millstein v. Millstein, 2018 Ohio 1204 (2018); 2018 Ohio 2295 (2018). Grantor of
defective grantor trust does not have right to trust information beyond grantor trust
tax letter and other disclosure permitted in trust terms and cannot sue the trustee
to compel the trustee to reimburse the grantor’s income taxes where not
authorized in the trust terms.
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1.

In 1987 and 1988, Norman Millstein established two irrevocable trusts for the
benefit of his children and their descendants, with himself as initial trustee.
He resigned in 1997 and named his son, Kevan, as sole successor trustee.
The trusts were grantor trusts for federal income tax purposes with Norman
as the grantor, but did not provide for reimbursement of Norman’s taxes.
Norman signed a 1988 letter stating his intent, separate from the trusts
themselves, which included the prospect of offsetting the income attributable
to Norman. The trust terms provided that the trustee must provide Norman
annually with “a full financial report of the trust assets”.

2.

In 2010, Norman requested reimbursement of the taxes he paid on behalf of
the trusts. Kevan declined, but agreed to use assets of another unrelated trust
to defray Norman’s tax expenses.

3.

In 2013, Kevan informed his father that the other trust no longer had liquidity
to offset Norman’s taxes. Kevan took steps so that the trust for his own
benefit would no longer be a grantor trust for federal income tax purposes,
but did not take such steps for the trust for Norman’s other child. Norman
paid income taxes for the trusts of $6.5 million for tax years 2013-15, and
remained responsible for future taxes for the trust for Kevan’s sibling.

4.

Norman sued the trustee to compel the trustee to provide him with a
“fiduciary accounting”. The trustee moved for summary judgment dismissing
the claim, which the trial court granted. On appeal, the Court of Appeals
affirmed the trial court’s dismissal of the claim on the following grounds:

5.

a.

The trust terms do not require the trustee to provide the grantor with a
full accounting, and a “full financial report of the trust assets” is not the
same as a complete fiduciary accounting as demanded by the grantor.
The Uniform Trust Code requires a report to the beneficiaries, and not to
the grantor, and requires a “report” and not an accounting, and does not
require the full formality of a fiduciary accounting.

b.

In exchange for certain cash payments, a monthly salary for life, health
insurance, and use of properties in Florida and Las Vegas, Norman signed
an agreement in 2005 to waive any right to sue Kevan, including as
trustee of the trusts.

c.

Federal tax laws only require that the trustee provide the grantor with an
annual grantor tax letter. The tax laws do not impose any requirement
that the trustee provide the grantor with additional information so that the
grantor can verify the accuracy of the annual tax information provided by
the trustee. If the grantor believes the trustee has not furnished the
grantor with proper tax information, the grantor should contact the IRS.

Norman also sued the trustee for reimbursement of taxes, which the trial
court dismissed. On appeal, the Court of Appeals affirmed the dismissal of the
claims on the following grounds:
a. The trust terms do not authorize the tax reimbursement. The
Uniform Trust Code allows for reformation of a trust to
accomplish the grantor’s tax objectives. However, under the
Uniform Trust Code only a trustee or a beneficiary may petition
the court to reform a trust under this section. The court may not
apply equitable principles to circumvent valid legislative
enactments.
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b. Equity will not aid a volunteer, and Norman admitted that he
intentionally set up the trusts as grantor trusts, and did not
allege that Kevan or any other parties took any actions that were
inconsistent with the terms of the trusts that Norman created.
Norman voluntarily created the situation that he now claims is
inequitable.
B. Whitehead v. Westinghouse, 2018 Nev. Unpub. LEXIS 238 (2018). Nevada trust
beneficiary does not have a right to compel a trust accounting where all interests
are discretionary.
1.

Keehle, a minor, was the beneficiary of Nevada trust that provided for
discretionary distributions of income and principal for support, and for agebased principal distributions at ages 35, 40, and 45. The trust terms allowed a
“Trust Consultant” to cause the trustee “to distribute some or all of the
principal and/or undistributed income of the Trust either to the Beneficiary free
of the trust or to another trust established for the primary benefit of the
Beneficiary and/or her descendants”. Kheele’s mother asked the trustee for a
trust accounting, the trustee refused, and the trustee petitioned the court. The
court ordered the accounting and the trustee appealed.

2.

On appeal, the Nevada Supreme Court reversed and held that the beneficiary
was not entitled to an accounting, on the following grounds:
a.

Trust accountings are governed by the Nevada Uniform Trustees’
Accounting Act. One exception to the duty to account under the Act is
that a trustee is not required to provide an accounting to a beneficiary of
an irrevocable trust while that beneficiary’s only interest is a discretionary
interest as defined in the statutes.

b.

The beneficiary’s present interest is clearly discretionary. The
beneficiary’s remainder interest would, at first glance, appear to be a
mandatory interest from the age-based principal distributions. However,
that mandatory language is qualified by discretionary language because
the Trust Consultant, at any time, can direct the trustee to make a
distribution of principal and undistributed income to the beneficiary and
determine the amount to be distributed. By statute, if a trust provision
contains mandatory language but that is qualified by discretionary
language, the interest is classified as a discretionary interest. Therefore,
the remainder interest is also discretionary.

c.

Because the beneficiary’s only interests are discretionary, the trustee is
not required to provide an accounting under the Act.

C. Ajemian v. Yahoo, 2013 Mass. App. LEXIS 73 (2013); SJC-12237 (Mass.
Supreme Judicial Court, October 16, 2017). Massachusetts appellate court
determines enforceability of email user agreement in dispute over decedent’s
email accounts. Massachusetts Supreme Judicial Court holds that the Stored
Communications Act does not prevent Yahoo from turning over emails to the
personal representatives, and remands case to determine whether email user
agreement allowing withholding or destruction of emails was a valid contract. U.S.
Supreme Court denies Yahoo’s petition for a writ of certiorari.
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1.

Siblings, as administrators of their brother’s intestate estate, brought suit in
the Massachusetts Probate and Family Court seeking a declaratory judgment
that the decedent’s Yahoo e-mails were assets of this estate. In an initial
action, the administrators filed a complaint in which they sought subscriber
records for the e-mail account (they did seek the contents of those e-mails).
They limited their complaint as they had reached a partial resolution of their
dispute with Yahoo under which the plaintiffs would seek a court order
requiring Yahoo to produce basic subscriber and e-mail header information
only and Yahoo would not oppose this application. The Court granted this
relief. Thereafter, the administrators filed this second action in which they
sought the contents of the e-mail account. Additionally, one of the
administrators claimed to be the co-owner of the account and therefore
claimed to be individually entitled to the contents.

2.

Yahoo moved to dismiss the action on the grounds that the action was not
properly before the Massachusetts court as a forum selection clause in the
website’s Terms of Service (“TOS”) required suit in California, that the action
was time-barred, res judicata barred the action, and that the complaint failed
to state a claim upon which relief could be granted. The Court would not apply
the res judicata doctrine to bar the action. It noted that the administrators’
claim for the e-mail contents could not have been pursued in the first action
without violating the parties’ partial settlement agreement and that the issue
over the rights to the contents was explicitly carved out from the first
complaint. The Court also refused to enforce the forum selection clause. The
Court noted that Yahoo had the burden to demonstrate that the clause was
reasonably communicated and accepted and that if Yahoo met its burden, the
administrators would have to demonstrate that the clause was unreasonable
in the circumstances. The Court found that Yahoo did not reasonably
communicate the clause as there was no evidence that the TOS was actually
displayed on the decedent’s computer screen – users were only given the
opportunity to review the TOS. The Court also noted that the TOS was never
accepted by the decedent or by the administrator who claimed co-ownership
over the account. Yahoo did not require its users to click “I accept” after
reading the TOS’s terms. The Court further found that even if the terms were
reasonably communicated and accepted, it could not conclude that it was
reasonable to enforce the terms against the estate because the administrators
were not parties to the contract, only the Massachusetts probate court had in
rem jurisdiction over the estate, and because the TOS had unreasonable
breadth. The Court did not determine whether the contents of the e-mails
were property of the estate as the parties did not fully brief the issue and held
that the question would be addressed on remand after full briefing.

3.

On remand, the parties filed cross motions for summary judgement and the
trial court held on summary judgment in Yahoo’s favor on the grounds that: (1)
the estate has a common-law property interest in the contents of the account;
(2) however, the Stored Communications Act (“SCA”) prohibits Yahoo from
disclosing the contents of the emails to the estate; and (3) there were
disputed issues of material fact concerning the formation of the TOS, which
purported to give Yahoo discretion to refuse to turn over (or even destroy) the
contents of the account, and summary judgment was denied on that claim by
Yahoo. The administrators appealed the ruling, but Yahoo did not appeal the
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ruling on the estate’s property interest. On its own initiative, the
Massachusetts Supreme Judicial Court transferred the case to its docket from
the court of appeals.
4.

The Massachusetts Supreme Judicial Court vacated the trial court decision
and remanded the case to the trial court on the following grounds:
a.

The SCA prohibits unauthorized third parties from accessing stored
electronic communications and regulates when service providers may
voluntarily disclose stored electronic communications. Voluntary
disclosure is restricted unless a statutory exception applies. The
exception for disclosure to an agent cannot apply here because “agent”
is not defined and must take its common law meaning, and at common
law a personal representative is not an agent, was not appointed by the
principal, and is not subject to the control of the principal.

b.

Another statutory exception permits disclosure upon receipt of “lawful
consent” which is also not defined. Lawful consent does not mean
“actual consent” by the principal, and can include consent by the
administrators of the principal’s estate, because: (i) requiring actual
consent would preempt state probate and common law, and there is
presumption against interpreting statutes to preempt such laws; (ii) an
actual consent standard would prevent personal representatives from
performing their fiduciary duties and create a class of assets that could
not be marshaled and interfere with estate administration by precluding
access to financial information; (iii) the plain meaning of “lawful consent”
means consent permitted by law and does not preclude consent by a
personal representative, and personal representatives give lawful consent
for a decedent in other contexts, such as under HIPAA, for waiving
privileges, and to sell property, bring claims, and vote stocks; (iv)
Congress could have required actual consent and did not do so; and (v)
nothing in the legislative history suggests that Congress intended to
preempt state law.

c.

Yahoo is not required under the SCA to divulge the contents of the email
to the personal representatives, but the trial court erred by going further
than finding disclosure to be discretionary by Yahoo and holding on
summary judgment that the SCA prevented it from doing so.

d.

The express language of the TOS, if enforceable, would give Yahoo the
unfettered right to deny access to the emails or destroy them. The trial
court correctly denied summary judgment for Yahoo under the TOS on
the grounds that the record was not adequate to show that a valid
contract was formed and whether the TOS was an enforceable contract.

e.

A concurring and dissenting justice, because Yahoo did not appeal the
ruling on the estate’s property rights in the email account, would find
remand to be unnecessary (and unfair economically to the estate because
of legal costs) and would hold that Yahoo’s TOS cannot be enforced to
prevent estate access to the emails in which it has a property interest,
because such a result could lead to spoliation of evidence and contempt
of court orders to turn over the emails, because the Supreme Judicial
Court would surely reverse any ruling that the TOS was enforceable in
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that way, and because the personal representatives “should not have to
spend a penny more to obtain estate property in the possession of Yahoo
that they need to administer the estate”.
5.

On March 26, 2018, the U.S. Supreme Court denied Yahoo’s petition for a
Writ of Certiorari.

D. In re Willard R. Sparks Revocable Trust 2004, 2018 Tenn. App. LEXIS 746
(2018). Court upholds sanctions against trustee for filing false demand for
accounting from trustee.
1.

Willard Sparks placed his interests in several agribusinesses, with a total value
of over $200 million, into a trust for his children that would manage his
interests until seven years after his death, at which time the interests would
be distributed to his children.

2.

In 2013, due to several multi-million dollar claims against the trust, the
trustees, with the concurrence of the beneficiaries, entered into an agreement
to appoint a single managing trustee and to extend the trust term until the
claims against the trust were resolved, and to facilitate liquidation of the trust
assets.

3.

In 2015, Brian, one of the co-trustees and beneficiaries sued the managing
trustee and his brother, Robert, who was also a co-trustee and beneficiary, to
seek a detailed trust accounting. The defendants moved to dismiss the claims
and impose Rule 11 sanctions. The motion for sanctions identified numerous
inaccuracies in the petition and sought payment of the attorneys’ fees
incurred by the trust. Brian did not amend his petition. The trial court held a
six-day hearing on the sanctions motion, and imposed Rule 11 sanctions in the
amount of $200,000 against Brian on the grounds that: (a) monthly financial
statements and yearly audited statements were provided to the co-trustees
and all beneficiaries for the past 10 years; (b) as co-trustee, Brian had access
to all the information he had requested; (c) Brian falsely claimed he did not
receive the information he requested; (d) Brian falsely claimed his brother had
not repaid certain funds to the trust; (e) Brian objected to loans he had
approved in advance in writing, falsely claimed he had not signed the approval
papers, and falsely claimed the loans had not been repaid; and (f) driven by
has anger against his brother, Brian had filed willful and untruthful pleadings.
The managing trustee had sought sanctions in the amount of all of the trust’s
attorneys’ fees totaling $1.9 million, but the trial court concluded that
$200,000 was enough to deter petition of the conduct by Brian. Both sides
appealed, and expressed displeasure with the amount of the trustee’s
attorneys’ fees.

4.

On appeal, the court of appeals affirmed on the following grounds: (a) the
proper measure of sanctions is the amount necessary to deter the conduct;
(b) the trial court’s measure of the amount of sanctions was not clearly
erroneous, and is subject to the court’s discretion; (c) the trustee bears some
responsibility for their selection of counsel and the litigation strategy and
conduct of their counsel and cannot expect Brian to pay for it entirely; and (d)
whether to award attorneys’ fees in trust actions is a matter of judicial
discretion and the court did not clearly abuse its discretion.
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XIV. Fiduciary Privileges & Exceptions
A. Huber v. Noonan, 2018 Pa. Super. Unpub. LEXIS 3980 (2018). The law of the
state where the decedent dies applies to determine the scope of the testamentary
exception to the attorney-client privilege.
1.

Susan was a Pennsylvania attorney who drafted estate planning documents
for Clara when she lived in Pennsylvania. Clara discharged her when she
moved in with her niece, Karen, in Florida in 2015. Clara then executed new
estate planning documents that left her entire estate to Karen. Clara died the
next year and her other relatives sued in Florida to contest the new Florida
documents on the grounds of lack of capacity, undue influence, and tortious
interference. Their lawyer subpoenaed Susan’s entire estate planning file
including her notes, correspondence, and other memoranda that were
attorney work product.

2.

Susan moved to quash in the grounds of the attorney-client privilege and the
attorney work product doctrine. The court granted her motion, but then on
reconsideration denied the motion on the privilege and only allowed her to
withhold documents that were attorney work product. Susan appealed.

3.

On appeal, the Pennsylvania Superior Court affirmed on the following
grounds:
a.

Florida has a broad statutory provision that applies the fiduciary exception
to the attorney-client privilege. In contrast, Pennsylvania has no appellate
cases recognizing the exception and the lower court cases are much
more limited than the Florida statutory rule. There is therefore a real
conflict between the laws of the two states.

b.

Florida has the largest interest in the outcome of the litigation. The
lawsuit is pending there, the defendants reside there, the trusts at issue
have Florida situs, and the case will be decided by a Florida court. Florida
law should therefore be applied to determine the scope of the fiduciary
exception to the attorney-client privilege.

c.

Florida has a broad statutory exception and presumes the testator would
want to have her intent known if the alternative would result in a wrongful
disposition of her estate. The plaintiffs are arguing that the Pennsylvania
documents should control under dependent relative revocation and
require the Pennsylvania information to establish their standing to sue and
also evidence of the decedent’s longstanding testamentary intent. The
plaintiffs also believe that the file will have evidence of undue influence,
such as the cloistering of the decedent from those she trusted.

d.

Pennsylvania has no interest in the outcome of the case and is only
involved due to a derivative subpoena.

B. In re: Amendments to the Florida Evidence Code, No. SC17-1005 (2018).
Florida Supreme Court approves new evidentiary code provisions eliminating the
fiduciary exception to the attorney-client privilege.
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1.

In Florida, new evidentiary code provisions generally require both passage by
the Legislature and approval by the Florida Supreme Court (the procedural
aspects of the evidence code are reserved to the courts under the state
constitution).

2.

In this decision, the Florida Supreme Court reversed its 2014 decision not to
adopt Fl. Stat. 90.5021, which provides that a communication between a
lawyer and a client acting as a fiduciary is privileged and protected from
disclosure under the statutory attorney-client privilege to the same extent as if
the client were not acting as a fiduciary. Florida had also amended its probate
and trust codes to make it clear that the “real client” is the personal
representative or trustee and not the beneficiaries, and to provide a
mechanism for giving beneficiaries notice that the fiduciaries can retain
counsel and assert the attorney-client privilege. See Fl. Stat. 733.212;
736.0813.

3.

With this decision, the Florida Supreme Court has approved the new
evidentiary code provisions eliminating the fiduciary exception to the attorneyclient privilege to the extent the rule is procedural in nature, thereby resolving
the uncertainty that arose from its 2014 decision.

C. Morgan v. Superior Court, 2018 Cal. App. LEXIS 496 (2018). Trust terms cannot
eliminate the fiduciary exception to the attorney-client privilege.
1.

Beverly completely restated her revocable trust in November of 2013 and
named her son Thomas as sole beneficiary and successor trustee. She died in
January 2014, and her daughter Nancy filed a series of claims against Thomas,
including claims to invalidate the trust for lack of capacity, fraud, undue
influence, claims to remove Thomas as trustee for alleged inappropriate
personal use of the trust assets in the dispute with the other family members,
and alleged self-dealing through millions of dollars in interest-free loans.

2.

The trial court initially resisted motions to suspend Thomas as trustee,
enjoined Thomas from dissipating the trust assets while litigation was pending
and ordered Thomas to file an accounting. When the accounting filed was so
inadequate as to be called mere “lip service” by the court, the court
suspended Thomas as trustee, appointed successor co-trustees, and ordered
Thomas to provide the successor trustees (but not the opposing parties) with
all trust records and communications between Thomas with trust counsel
(including billing statements, invoices, fee agreements, and payment history),
without redactions. One of the issues in the case was whether Thomas was
charging the trust for his personal costs in the dispute with the other family
members about the validity of the trust.

3.

At a hearing, Thomas’s counsel informed the court that he would turn over
the documents by July 12th, but then objected to entry of the formal order
memorializing the court’s minute order asserting attorney-client privilege. The
terms of the trust provided as follows: “[A]ll communication (written or oral)
between the Trustee and legal counsel, and all work product of legal counsel
shall be privileged and confidential and shall be absolutely protected and free
from any duty or right of disclosure to any successor Trustee to any
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beneficiary and any duty to account”. The trial court ordered Thomas’s
counsel to turn over the records and set a hearing to show cause for
contempt against Thomas and his counsel for refusing to obey the court’s
order after counsel stated on the record that he would do so.
4.

Thomas petitioned the California Court of Appeals for a writ of mandamus and
prohibition asserting the attorney-client privilege, which the Court of Appeals
denied on the following grounds:
a.

When a trustee seeks legal advice on behalf of a trust, the trustee is the
client and the privilege vests in the office of the trustee and not in a
particular person. The right to assert the privilege is transferred from a
trustee to the successor trust.

b.

A settlor cannot totally exonerate a trustee from liability for intentional
misconduct, gross negligence, or reckless indifference. The trust terms
here, accordingly, only partially exonerated the trustee from liability and
do not go past what is allowed by law in an exculpatory clause.

c.

The trust terms that provide that the trustee is not required to provide
information to the successor trustee violates public policy.

d.

A trustee may be able to refuse to turn over to the successor trustee
privileged communications in the trust files where the trustee can
demonstrate that counsel was retained in a personal capacity and the
trustee took affirmative steps to distinguish the purported personal advice
from advice obtained in a fiduciary capacity. The trustee must distinguish,
scrupulously and painstakingly, his or her own interests from those of the
beneficiaries.

e.

If Thomas did not distinguish his interests from the trust, and used the
trust assets for his own benefit, the documents cannot be protected from
disclosure by the trust terms. Here Thomas did not retain separate
counsel and took no action to separate his individual advice from advice
for the trust itself.

f.

Consistent with public policy, the trust protects the beneficiaries from
malfeasance by the trustee by placing limits on the exculpatory clauses.
To maintain effective and consistent trust operations, the trust terms
must be interpreted in a manner that does not allow the trustee to
withhold from the successor trustee materials that reflect Thomas’s
communications with trust counsel while he was serving as trustee,
where, as here, there is nothing to suggest Thomas distinguished his
own interests from those of the beneficiaries or retained separate
counsel for this purpose.

D. United States v. Fridman, 2018 U.S. Dist. LEXIS 197038 (S.D.N.Y. 2018). The
collective entity doctrine applies to a trust and is an exception to Fifth Amendment
protections.
1.

The United States petitioned to enforce two IRS summonses, in part against
an individual as trustee of New York trust, in connection with an IRS
investigation into that individual’s tax liabilities. The trustee purported to
invoke his Fifth Amendment privilege against self-incrimination, including with
respect to documents sought in his role as trustee.
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2.

XV.

With respect to the trustee requests, the U.S. District Court for the Southern
District of New York held that Fifth Amendment privileges do not apply, on
the following grounds:
a.

The Fifth Amendment provides that no person shall be compelled in a
criminal case to be a witness against himself. In addition to testimonial
communication, the act of producing evidence in response to a subpoena
has communicative aspects of its own, wholly aside from the contents of
the papers, and may be subject to the privilege.

b.

However, there are exceptions to the privilege, including the “collective
entity doctrine”. Under this doctrine, a person cannot rely on the privilege
to avoid producing records of a collective entity that are in his possession
in a representative capacity, even if those records incriminate him
personally. A collective entity is an organization that is independent apart
from its members.

c.

The First, Fifth, Eighth, and Ninth circuits have held that trusts are
collective entities, but that was an open question in the Second Circuit
(although the U.S. District Court for the Southern District of New York
itself had already recently held that trusts are collective entities). The
court followed the reasoning of those cases and held that trusts are
collective entities. The trust at issue had an established identity
independent of the trustee, and was held out to the world as being
separate and apart from the trustee and beneficiaries. Because the trust
is a collective entity, the trustee must produce all trust related documents
contemplated in the document requests.

d.

The doctrine is limited to documents and not oral testimony. The trustee
can be compelled to produce documents but not oral testimony.
However, the trustee is required to identify and authenticate the
documents for admission into evidence.

Cy Pres & Charitable Trusts
A. In re Trust of William J. Cohen, 2018 Pa. Super. LEXIS 540 (2018). Application
of cy pres appropriate to transfer trust distributions to community foundation
funded with proceeds of sale of hospital to for-profit health organization.
1.

Under his will and trust, William J. Cohen created a perpetual charitable trust
for the equal benefit of a church in Chester, a church in Philadelphia, a church
in York, and a hospital in Chester. In 1964, a non-profit medical center
succeeded to the interests of the hospital. In 2016, the medical center sold its
assets to a for-profit company that was ineligible to receive trust distributions
and used the sales proceeds to fund a community foundation. The community
foundation petitioned to be substituted as a trust beneficiary in place of the
hospital by cy pres. The state attorney general did not oppose the petition.
One of the churches opposed the petition and asserted that the hospital share
should lapse and the shares for the remaining three churches should enlarge.
The trial court granted the petition and the church appealed.
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2.

On appeal, the superior court affirmed the trial court on the following grounds:
a.

The state statutes on lapsed gifts do not apply and the law of cy pres
applies to the petition. Those statutes are limited to individuals, no
reference is made to an entity that lacks a corporeal existence, and the
statutes do not encompass residuary gifts to charitable entities. With
respect to a charitable trust, these statutes are subjugated to the cy pres
statutes.

b.

The fact that the community foundation is not a hospital does not
preclude application of cy pres in its favor. While the settlors originally
intended to benefit a hospital in Chester, the question is what institution
he would choose to benefit if he had known the hospital had failed its
charitable purpose. The community foundation’s mission supports
healthcare-related services in Chester and its mission is to improve the
health of local residents. It has provided services related to breast cancer
screenings, financial support of cancer patients, home hospice care,
nutrition for mothers and infants, addiction prevention, child nutrition, and
many other programs in the Chester area.

c.

Other than naming a hospital originally, there are no statements of intent
that the settlor required the funds to pass to a hospital. Allowing the
funds to pass to the three churches would ignore the medical component
of the settlor’s intention and would further violate the settlor’s intent by
dividing the funds in three shares rather than four. Further, the settlor did
not mandate how the originally named hospital was to spend the funds
received, supporting an inference that the settlor was primarily concerned
with the provision of medical services rather than the functioning and
maintenance of the hospital itself.

B. Horgan v. Cosden, 2018 Fla. App. LEXIS 7375 (2018). Commutation of charitable
remainder trust rejected.
1.

Under her revocable trust, Yvonne created a trust at her death that provided
for net income distributions to her son for his lifetime, with the remainder
passing to three colleges at the son’s death. She named her son and her
personal assistant as co-trustees. The trust was funded with approximately $3
million. In 2015, the beneficiaries entered into an agreement to commute the
trust and distribute $2 million to the son outright and $1 million to the
colleges. The co-trustee objected to the commutation. The son petitioned the
court to approve the agreement, the co-trustee objected, and the trial court
granted summary judgment approving the commutation. The co-trustee
appealed.

2.

On appeal, the court of appeals reversed, and awarded summary judgment
rejecting the commutation, on the following grounds:
a.

The plain trust terms reflect the settlor’s intent to provide the son with
only incremental income distributions for life, and then give the principal
to the colleges after his death. Terminating the trust would frustrate that
intent and the trust purposes. The settlor could have given her son a lump
sum (as she did for her personal assistant) but chose not to do so. She
also included a spendthrift provision to protect the interests in the trust.
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b.

There has not been any waste of trust assets, proof that the trust
purposes have been fulfilled, or proof that termination is in the best
interests of the beneficiaries when considered in light of the settlor’s
intent. Trustee fees are customary, administration expenses were not
unusual, and there has been no invasion of principal. Market fluctuations
do not create a real risk that the settlor’s intent will be thwarted. The
beneficiaries simply prefer a different course than the one chosen by the
settlor and want their money now. But the desire to have money now
would violate the settlor’s intent that the income beneficiary receive
incremental distributions of income and not principal lump sum
distributions.

c.

The fact that the trust does not expressly prohibit early termination does
not mean that the settlor did not express her intent. Many settlors decline
to provide for lump sum distributions and may not want to spell out the
reasons. The trial court’s erroneous ruling would mean that beneficiaries
could have trusts terminated simply by stating they don’t want to pay
trustee fees, administrative expenses, or be concerned with market
fluctuations. Nothing suggests the settlor was unaware that markets
fluctuate. The settlor expressly contemplated trustee fees and
administration expenses by addressing them in the trust terms.

C. Kirgan v. M&T Trust Co., 2018 U.S. Dist. LEXIS 203039 (E.D. Va. 2018).
Allegations about charitable gift contracts and failure to take meeting minutes are
not sufficient to justify removal and surcharge of corporate trustee of charitable
trust.
1.

Clarence Plitt established a charitable trust under his will that was funded
after his death in 1976. His long-time partner, Mary, served as initial co-trustee
along with a corporate co-trustee. She had previously unsuccessfully
contested the will, resulting in entry of an order that the corporate trustee
could only be removed for cause. Upon Mary’s passing in 2004, her children
Mary Anne and Robert (the “Kirgans”) became individual co-trustees.

2.

The trust provided for awards to educational institutions that agreed to use
the funds for student loans based on financial need, and the schools must
agree to use the funds for those purposes. The trust leaves selection of
recipients and specific loan terms to the recipient institutions. The trust also
precludes the trust from having any interest in the loan repayments and
provides that the institutions should use such funds in furtherance of their
educational purposes as they shall desire.

3.

In the early years of the trust, Mary selected the gift recipients and the
trustees worked on contracts for the schools to sign agreeing to use the
funds for loans. Those contracts required the schools to use the loan
repayments for additional student loans. The corporate trustee sought to
make changes to the loan agreements with Mary and then the Kirgans, and
the individual trustees also sought changes. Before the Kirgans become
trustees, the agreements did not include terms addressing the interest rates
to be charged, grace and deferment periods, preference for students with cosigned loans, or a requirement that life insurance be taken out on students
who do not have a co-signer and receive loans in excess of $20,000. In 2013,
Mary Anne signed an amendment to an agreement with Wellesley that added
funds to the college and signed alone as alleged “primary trustee”.
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4.

Starting in 2015, the bank trustee raised concerns that several terms of the
contracts violated the terms of the will and communicated those concerns to
the Kirgans. The trustees eliminated the offending language from the
contracts in the 2015 agreement with Randolph-Macon. The bank trustee
worked to revise any outstanding contracts that contained the offending
language and maintained that the contracts had to comply with the will. The
bank trustee also obtained a legal opinion about whether the contracts
complied with the will. The bank also started sending payments to the schools
directly, rather than sending the funds to the Kirgans for distribution. Before
the Kirgans become trustees, 40 schools received trust distributions. After
their appointment, only 5 received distributions (with the largest going to
Randolph-Macon College and Wellesley). The Kirgans also refused to engage
in a process to determine the appropriate compensation to be paid to all
trustees.

5.

The Kirgans responded by suing to remove and surcharge the bank trustee,
alleging the bank breached its duties by failing to take meeting minutes,
paying counsel out of the trust assets, sending checks directly to the schools,
and not adequately communicating. The bank noted that the Kirgans were
unresponsive to investment advice and refused to respond to requests to
schedule meetings. The bank filed a counterclaim to prohibit contract terms
that violated the will terms and to set trustee compensation.

6.

The court rejected the claims to remove and surcharge the bank trustee on
the following grounds:
a.

The evidence failed to show that by entering into the contracts the bank
trustee violated the will, demonstrated inability to perform the duties of
the office, or acted in a way that was not in the interests of the trust.
While the contracts went through several iterations over the years, none
demonstrated lack of fitness by the bank trustee.

b.

The lack of meeting minutes cannot support the claims because meeting
minutes never existed for the trust and were not required by the terms of
the will or trust law, and the Kirgans refusal to meet with the bank would
hardly give rise to minutes.

c.

While the trustees did not agree on the contract revisions, this is not a
breach of the duties of good faith or loyalty, and the bank’s actions were
not outside the bounds of protecting the trust.

d.

The bank obtained an opinion of counsel about compliance with the will
and worked to revised contracts to bring them into compliance. The
terms suggested by the Kirgans gave rise to the concerns, and the
Kirgans suggested contract terms that went outside the terms of the will.
The Kirgans’ failure to meet with the bank made it more difficult for the
bank to perform its duties, but the bank performed them regardless.

e.

The trust may not require the lending schools to use loan repayments to
make additional student loans.

f.

A compensation analysis should be done to set the compensation of all
trustees and all trustees must set a meeting schedule and meet to
conduct trust business.
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XVI. Revocable Trusts
A. Rhea Brody Living Trust v. Deutchman, 2017 Mich. App. LEXIS 1430 (2017);
No. 330871 (Mich. App. 2018). Court of appeals holds that contingent remainder
beneficiary of revocable trust may sue trustee, despite settlor being alive and
regardless of any finding that the settlor is incapacitated and that the trust is
irrevocable. Michigan Supreme Court vacates the decision and remands the case,
and on remand the Court of Appeals affirms its prior decision.
1.

Rhea created a revocable trust with her husband Robert as trustee. The trust
provided at her death for marital and family trusts, and then at the death of her
surviving spouse for equal trusts for her son Jay and her daughter Cathy. The
trust assets included a 98% interest in Brody Realty, which owned another
family business called the Macomb Corporation. Robert was also the manager
of Brody Realty. Rhea was alive and had not been declared incompetent.

2.

Robert acting as manager sold Brody Realty’s interest in certain property to
Jay and Jay’s children, subject to 15% and 40% valuation discounts, and for a
total purchase price of $3.35 million paid by a down payment of $1 million and
a 9.5 year note at 1.65% interest. Robert also sold to Jay for $136,000 an
option to purchase the trust’s interest in Brody Realty and the Macomb
Corporation, at fair value (and with 9 years to pay the purchase price with
interest at the AFR rate) and subject to valuation discounts, for a period lasting
from 9 months to 15 years after Rhea’s death, during which time Jay would
have proxy to vote the trust’s interests before sale, and where the purchase
price would be discounted by $2 million if Cathy or her husband attempted to
interfere with Jay’s right, with Jay being allowed to allocate the $2 million
reduction between himself and his sister.

3.

Cathy sued to remove and surcharge her father as trustee. The probate court
removed Robert, found on summary judgment that he breached his duties as
trustee, and that Jay was complicit, and: (a) modified the terms of the
property sale to increase the sales price and the interest rate on the note; and
(b) voided the option agreement. Robert appealed. On appeal, the court of
appeals affirmed Robert’s removal and the finding of breach of duty, reversed
the modification of the property sales agreement, and remanded the case to
revise the remedies for breach, on the following grounds:
a.

The fact that the trust assets are businesses is not alone enough to divest
the probate court of jurisdiction over a trust lawsuit and force the case to
be heard in the business court, and the probate court had jurisdiction to
hear the case.

b.

As a contingent remainder beneficiary of the revocable trust, Cathy had
standing to bring her claims regardless of whether Rhea had capacity and
the trust was revocable. A court may intervene in a trust administration to
the extent its jurisdiction is invoked by an interested person. Interested
persons includes beneficiaries. Cathy has a future contingent beneficial
interest in the trust, and will receive Rhea’s clothing and jewelry at her
death, and a sub-trust with 50% of the trust assets after both of her
parents die. The court declined to adopt the approach of UTC jurisdictions
in holding that a contingent beneficiary lacks standing to challenge the
administration of a revocable trust, because those cases involve statutory
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language that does not control here. It is unnecessary to determine
whether Rhea was disabled under the trust terms or whether the trust is
revocable to resolve the issue of Cathy’s standing.

4.

c.

The trust terms prohibited Robert as trustee from possessing powers that
would enlarge or shift the beneficial interests under the trust. If he had
such a power, the trust terms required Robert to appoint an independent
co-trustee. Robert failed to appoint a co-trustee to ensure that the
beneficiaries’ best interests were served while he served in a potentially
conflicting role, and his failure constituted a breach of his duties under the
trust. The sale of property was the sale of an asset held in an entity
owned by the trust, and the option agreement would transform Cathy’s
interest from 50% of Brody Realty to 50% of its sales proceeds, and
there was no guarantee those interests would be equivalent, especially
given the income from the company. The option shifted beneficial
interests under the trust. Rhea had a general intent to treat her children
equally at the death of her spouse, and the option agreement was
inconsistent with that intent (notwithstanding trust terms that allows
discretionary distributions in unequal shares).

d.

The court erred by reforming the purchase agreement because the
parties to the sale intended the terms of sale, reformation is not
permitted as a remedy for breach of trust because an order to recover
sales proceeds could have been tailored to remedy the breach of duty,
and because the reformation impacted Jay’s children without evidence
that they played any role in any improper conduct. Reformation was not
permitted under the court’s equitable powers because those powers are
not unlimited, and the court did not weigh the sales terms against the
parties responsible for the misconduct. On remand, the court should
determine an appropriate remedy for breach.

e.

The court correctly rescinded the option agreement because: (i) Cathy
was not also given an option to purchase the interest; (ii) the option was
part of a pattern of favoring Jay over Cathy; (iii) Jay would have the trust’s
proxy before sale was completed; (iv) the 15-year option would delay
funding of Cathy’s trust (which even if a “reasonable” delay under trust
law would still unfairly burden Cathy but not Jay) while Jay had present
rights to vote the stock; (v) there was a $2 million penalty that Jay could
impose on Cathy; and (vi) the inequity in that arrangement is clear.

The Michigan Supreme Court vacated the Court of Appeals decision on
Cathy’s standing to sue and remanded the case to the Court of Appeals to
reconsider its standing decision and take into account the arguments made by
the Probate and Estate Planning Section of the Michigan State Bar. On
remand, the Court of Appeals affirmed its prior conclusion that Cathy had
standing to bring the claims on the following grounds:
a.

MCL 700.1105(c) defines “interested person” in relevant part as a
“child…, and beneficiary and any other person that has a property right in
or claim against a trust estate”. Applying rules of statutory construction,
the phrase “and any other person that has a property right in or claim
against a trust estate” does not modify or impose qualifications on the
inclusion of a “child” or “beneficiary” as an interested person. The
following sentence of that statute provides that the identification of
interested persons may vary from time to time and shall be determined
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according to the particular purposes of, and matter involved in, a
proceeding, and by the Supreme Court rules. MCR 5.125 of the rules
provides additional guidance on interested persons in trust matters and
shows that the interested person inquiry is flexible and fact-specific. Read
together, whether a child or beneficiary has standing in a trust matter is
dependent on the purposes and matter involved in the proceeding under
the facts at the time, and not whether the child or beneficiary has a
property right or claim against the trust estate at that time.
b.

Cathy qualified as an interested person because she would be a qualified
beneficiary entitled to notice if the settlor was deceased, and she had a
reasonable basis to believe the settlor was incapacitated. When Robert
accepted the role as trustee, he had reason to believe his mother was
incapacitated as a result of her dementia.

c.

The court was dismissive of the State Bar’s concern that a child could be
included as having standing in trust matters even though the child was
not included as a beneficiary, or for a revocable trust, where the settlor
was alive and had capacity and the trust was funded for privacy and
probate planning purposes.

XVII. Directed Trusts, Protectors & Special Fiduciaries
A. Minassian v. Rachins, No. 4D13-2241 (December 3, 2014); 251 So. 3d 919
(Florida Court of Appeals 2018). Drafting lawyer appointed as trust protector
could validly amend trust to clarify settlor’s intent in the middle of litigation
between beneficiaries over ambiguous provisions. Children who are beneficiaries
of new trusts that receive remainder of trust assets at death of spouse have
standing to challenge distributions from trust during spouse’s lifetime.
1.

Zaven Minassian created a revocable trust with himself and his wife as
trustees, for the primary purpose of taking care of himself and his wife. He
died in 2010, and because of the one-year repeal of the estate tax in 2010,
only the family trust was funded at his death pursuant to the trust terms. Wife
served as trustee of the family trust, which provided the wife with
discretionary income and principal by a standard and directed that the primary
concern was the care of the wife, and not preservation of corpus. The trust
provided that the family trust would terminate at the wife’s death, and that
Zaven did not desire to create a common trust for his beneficiaries. After the
wife’s death, the trust assets would pass to separate trust shares for Zaven’s
children by a prior marriage, with a bank as trustee. His lawyer (who was later
named as trust protector), testified that Zaven wanted to provide his wife with
the lifestyle of horse racing and legal gambling that they enjoyed together, did
not want to create a common trust for his wife and children, and was
concerned that his estranged children would challenge his wife’s use of the
trust assets.

2.

The children sued the wife for breach of duty, the wife moved to dismiss on
the grounds that the children were not beneficiaries of the family trust, but
rather of new trusts that were not yet created. The court denied the motion,
finding that the use of the term “trust shares” meant the children likely had
standing to bring their claims.
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3.

The wife, under the trust terms, then appointed the husband’s drafting lawyer
as trust protector with the power to amend the trust. The trust protector then
amended the trust terms to clarify that a new trust would be created at the
wife’s death, and that the children were not beneficiaries of the family trust.

4.

The children challenged the validity of the amendments, both parties moved
for summary judgment on the issue, and the trial court granted the children
summary judgment and found the amendment was improper for favoring the
wife and not leaving the children with the ability to question the wife’s actions
as trustee, and the wife appealed.

5.

On appeal, the court of appeals reversed on the grounds that: (1) the Florida
Uniform Trust Code (Section 808) allows the settlor to give a non-trustee the
power to modify the trust; (2) this section overrides any conflicting common
law principles of non-delegation, and permit the appointment of a trust
protector with the power to modify the trust terms; (3) the trust was
ambiguous as to husband’s intent as to whether a new trust was created at
wife’s death; (4) the trial court’s “single trust” interpretation is not
unambiguously supported in the trust terms; (5) the trust protector’s affidavit
showed that the amendments were made to carry out the settlor’s intent and
were therefore within his powers; and (6) removing the authority from the
trust protector and assigning it to the court would violate the settlor’s intent.

6.

On remand, the children filed an amended complaint alleging that the wife
dissipated the trust assets due to a gambling problem. The complaint added
the trust protector and his law firm as defendants, but the children did not
serve the protector with the suit papers before his death. The wife and the
law firm moved to dismiss the claims on the basis that the children lacked
standing because they were not beneficiaries of the trust, and rather were
beneficiaries of another trust that would only be funded upon the wife’s
death. The trial court entered summary judgment dismissing certain claims on
this basis and the children appealed. On appeal the court of appeals reversed
on the following grounds:
a.

The children are both beneficiaries and qualified beneficiaries of the trust
because they have a future beneficial interest in the trust assets
remaining at the wife’s death, since the assets will be disbursed to a new
trust for the children’s benefit at that time. At a minimum the children
have an equitable interest in any trust assets remaining at that time.

b.

The fact that the remaining trust principal would flow into a new trust, as
opposed to being distributed to them outright, does not preclude the
children from being statutory beneficiaries of the trust under the UTC
definitions.

c.

The fact that the trust terminates upon the wife’s death does not
preclude the children from having a beneficial interest in the trust. By
definition, a remainder interest in a trust refers to the right to receive
property when the trust terminates.

d.

While in the prior appeal the court was hesitant to refer to the children’s
interest as a remainder, the court nevertheless recognized that the
children had an interest in the trust. The UTC definition of “qualified
beneficiaries” also includes the children, even though the trust terminates
at the wife’s death and the children receive assets in trust rather than
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outright. While the husband may have intended to prevent the children
from challenging the manner in which the wife spent the money during
her lifetime, the children are qualified beneficiaries and are entitled to the
corresponding protections afforded to qualified beneficiaries under the
UTC.
e.

The wife’s unlimited power to invade the trust is subject to implied
limitations to protect the beneficiaries with an interest in the trust assets
that remain at the wife’s death. Because the children are qualified
beneficiaries with standing to challenge the trust administration, the trial
court erred by dismissing the claims for lack of standing.

B. Carberry v. Kaltschmid, 2018 Cal. App. Unpub. LEXIS 3900 (2018). Trust
protector does not have standing to compel trustees to account.
1.

George created a trust for his widow and six children that became irrevocable
upon his death in 2014. Two of his children were named as trustees. The
original trust protector resigned in 2015 and he named Shaun (who was not
related to any of the beneficiaries) as his successor.

2.

The trust terms provided that: (a) the protector acted in a fiduciary capacity; (b)
the protector had the powers to amend or modify the trust (but not to expand
its own powers), construe the trust in the event of an ambiguity, the power to
sign documents to exercise its powers, the power to appoint a special
trustee, the power to appoint successor trustees if there is a vacancy not
filled by other trust terms, the power to terminate an uneconomical trust, and
the power to change the trust situs and governing law; (c) the protector had
no duty to investigate the trustee’s actions or inactions, audit the trust books,
or evaluate portfolio performance; and (d) the protector was entitled to
compensation.

3.

In January 2016, the protector wrote the trustee to inquire about a trust loan
and the status of an ongoing dispute among the trustees and requested an
accounting. Counsel for a trustee advised that the parties were working on a
settlement. In February, the protector wrote another letter asking for the
settlement agreement and stated that “as Trust Protector, I have a fiduciary
duty to keep myself informed of the condition of the administration of the
Trust”. Counsel for a trustee responded that trusts and estates counsel were
working with the family to resolve the disputes, and that counsel for the
trustees and the beneficiaries agreed that the protector would not be accused
of not fulfilling his duties if he placed his work on hold while the family worked
on resolution.

4.

In September, the protector sued to compel the trustees to account and
provide information (although the only “information” sought other that the
accounting was a copy of the settlement agreement). The protector made
allegations that the trust was delinquent with tax filings and had incurred high
legal fees. He also sought confirmation of his ability to appoint a special
trustee. A trustee opposed, arguing that: (a) the protector lacked standing to
demand an accounting; (b) the high fees were the fees of the prior protector
which were part of the dispute; (c) the parties were in mediation to resolve
the trust disputes; and (d) that accountings had been provided to the
beneficiaries.
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5.

The trial court dismissed the protector’s claim for lack of standing and the
protector appealed. On appeal, the court of appeals affirmed on the following
grounds:
a.

The probate code provides that a trustee is to provide accountings to
beneficiaries and that a trustee or a beneficiary has standing to compel a
trustee to account. The protector is not a beneficiary and there is no
authority giving a non-beneficiary protector standing to compel an
accounting.

b.

The trust terms do not entitle the protector to compel an accounting. The
trust terms require the trustee to account to the beneficiaries only. None
of the powers granted to the protector include the power to compel an
accounting.

c.

The trial court was not required to grant an amorphous request that the
court compel the trustees to communicate generally with the protector
when no specific information was identified.

d.

A concurring opinion noted that: (1) a law review article concluding that a
trustee who has the power to remove a trustee has a duty to stay
informed about the trust is irrelevant because this protector did not have
the power to remove trustees; and (2) the authority granted the protector
does not render the protector the functional equivalent of a trustee.

C. In re Quintanilla Trust, 2018 Tex. App. LEXIS 8223 (2018). Trustee could merge
trusts into new trusts to remove trust protector.
1.

In 2014, Oscar created separate irrevocable trusts for his three children, with
Paul as trustee and Andrew as trust protector. The trust protector had the
power to remove and replace the trustee. The trust terms expressly
authorized the trustee to merge the trusts with new trusts for the same
beneficiaries with substantially the same terms, if the trustee found the action
desirable in is discretion.

2.

Oscar and Andrew had a falling out in 2016 and severed their business
relationship. As protector, Andrew requested accountings for the trusts and
advised Oscar that he was considering removing Paul as trustee and
appointing a bank as trustee. Oscar created new irrevocable trusts that were
identical to the 2014 trusts but excluded Andrew as trust protector. His
children, all of whom were adults, consented to the merger and waived formal
notice of the merger.

3.

The trustee then petitioned for a declaration that the 2014 trusts no longer
existed and that the trust protector was not an interested person and had no
right to demand an accounting of any of the trusts and seeking payment of its
attorneys’ fees from the trust. The trust protector counterclaimed to void the
merger, demand an accounting, and for a declaration that he had fulfilled his
duties as trust protector. The trial court granted the trustee partial summary
judgment that the 2016 trusts were validly established and that the trust
protector was not entitled to notice of the merger. The court then granted the
trustee summary judgment on the balance of the claims and the court
awarded the payment of the trustee’s attorneys’ fees out of the trusts. The
trust protector appealed.
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4.

On appeal, the court of appeals affirmed on the following grounds:
a.

The trustee met the burden of proving the valid formation of the trusts by
the trust instruments and the schedule reciting the funding of the trusts
with $5,000, without the need to put on additional evidence of the
transfer of the cash.

b.

The trust terms expressly allow the merger of the trusts in the discretion
of the trustee and the merger documents state that the trustee
determined that the merger will not impair the rights of the beneficiaries
or impair the trust purposes. There is scant authority as to when a merger
impairs the rights of the beneficiaries or impairs the trust purposes. Here,
the trust is silent on the removal of the trust protector and the merger to
remove the trust protector does not circumvent other methods provided
in the trust for removal of the protector. In contrast, the trust terms
expressly allowed the merger.

c.

Neither the trust terms nor the trust code merger provision require giving
notice of the merger to the protector. The beneficiaries waived notice and
consent to the mergers.

d.

A person who does not manage trust assets or have a beneficial interest
in the trust is not generally an interested person with respect to a trust.
There is little authority on the role of trust protectors, which the trust
code only recognized in 2015. A trust protector only has those powers
granted under the trust terms. Here the trust terms only give the trustee
the power to remove and replace trustees. The trust terms do not give
the protector the right to manage any aspect of the trust, demand an
accounting, inherit any assets, or even receive compensation. The trust
protector is therefore not affected by the trust administration in a way
that makes him an interested person with the right to seek an accounting.

e.

The court could properly order payment of the trustee’s attorneys’ fees
from the trust where the trustee submitted an attorney affidavit in
support of the fees and the protector did not put on proof that the fees
were unreasonable.

XVIII. Decanting
A. Ferri v. Powell-Ferri, 2013 Conn. Super. LEXIS 1938 (2013); 2015 Conn. LEXIS
161 (Ct. Supreme Court, 2015); SJC-12070 (Mass. 2017); 2017 Conn. LEXIS 234
(2017); 2018 Conn. Super. LEXIS 2148 (2018). Applying Massachusetts law,
court invalidated decanting of trust to take away vested rights over trust assets
and thereby protect trust assets from claims of divorcing spouse, where trust
terms did not grant trustee absolute discretion over trust distributions and the
beneficiary had right to withdraw 75% of the trust assets at the time of the
decanting. The state Supreme Court refused to impose duty on beneficiary to
oppose decanting and protect marital assets. On certification by the Connecticut
Supreme Court, the Massachusetts Supreme Judicial Court held that the broad
discretion granted the trustees included by inference the power to decant, even
though not expressly granted, and the court could consider the affidavit of the
settlor in making the determination of intent to allow a decanting power. The
beneficiary’s claims against his spouse’s counsel for vexatious litigation were
dismissed.
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1.

Connecticut divorce proceedings between Paul Ferri and Nancy Powell-Ferri
were commenced in 2010. At that time, Paul was the beneficiary of a
Massachusetts trust created by his father. The trust terms granted Paul a right
to withdraw portions of the trust principal upon reaching certain ages, and at
the time of the divorce proceedings could withdraw 75% of the trust principal.
The trust terms also permitted the trustees to pay trust income or principal for
Paul’s benefit, or “segregate irrevocably for later payment to Paul”.

2.

In 2011, the trustees decanted the trust assets into a new trust that did not
grant Paul withdrawal rights. In the divorce proceedings, Nancy sought to
invalidate the decanting and have the trust assets over which Paul had a
withdrawal right included as marital property subject to division in the divorce.
Nancy also filed a counterclaim against the trustee for intentional interference
with an equitable interest, and asked the court to recognize this new tort. The
parties moved for summary judgment, and the trustees moved to strike the
tort claim.

3.

The court, applying Massachusetts trust law (and decided after Morse v.
Kraft), invalidated the decanting on the grounds that: (a) the court will not
consider the affidavit of the settlor, and will construe the trust on its terms; (b)
because Paul had vested rights over the trust assets, the trust assets are
marital property under Connecticut law and Nancy had standing to bring her
claims; (c) the decanting occurred after Paul obtained an absolute right to the
trust assets; (d) the trust terms that allow the trustee to segregate assets for
Paul do not amount to the level of “absolute and uncontrolled discretion”
required to recognize the power to decant; (e) the fact that Paul had not asked
for the trust principal does not affect his uncontrolled right to the assets; (f)
the decanting frustrated Paul’s rights and cannot stand; and (g) the settlor
could have granted the trustees broad rights that would permit decanting, but
chose not to do so, and therefore the trustees decanted without authority.
The court held that the remedy to Nancy will be determined at a later hearing.

4.

The court refused (albeit narrowly) to recognize the new tort of intentional
interference with an equitable interest on the grounds that: (a) the fiduciary,
financial, and close nature of a marriage relationship is of the type to which
the tort of intentional interference with business expectancy should apply; (b)
the public policy of Connecticut supports such a cause of action, and injured
spouses should have a remedy in these circumstances; (c) however, because
damages cannot be calculated or quantified in this case, the court should not
recognize this new tort in this case; (d) while the time for this tort may have
come, it is not necessarily under the facts of this case.

5.

Nancy separately sued Paul for breaching the alleged duty to preserve marital
assets by failing to take affirmative steps to stop the decanting, which the trial
court dismissed, and the state supreme court affirmed in a case of first
impression, on the following grounds: (a) Nancy was asking the court to
require a party to a marital dissolution action to take affirmative steps to
recover marital assets taken by a third party; (b) Paul had no role in the
decanting, and most courts require affirmative action before finding
dissipation of marital assets; (c) the cause of action alleged does not exist in
any state, and the court would not recognize a new cause of action where
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state statutes and automatic orders address the obligations of spouses while
divorce is pending, and reflect a public policy of preserving the status quo, and
not imposing affirmative duties; and (d) adequate remedies are available
through judicial sanctions for wrongful conduct.
6.

The Connecticut Supreme Court certified the following questions to the
Massachusetts Supreme Judicial Court: (1) whether the trust terms
empowered the trustees to decant the trust assets; (2) if no, whether the
assets should be returned to the original trust; and (3) whether the court could
consider an affidavit of the settlor in interpreting the original trust. The
Massachusetts court held that the trust terms empowered the trustees to
decant the original trust on the following grounds:
a.

The trust did not expressly permit or deny the authority to decant and the
state does not have a decanting statute. However, under Morse v. Kraft,
466 Mass. 92 (2013), it is possible that the broad powers of the trustee in
a particular trust may provide a trustee with the power to decant. The
intent of the settlor is the paramount determination, and the power need
not be expressly stated and may be inferred from the trust language as a
whole and other relevant evidence of the settlor’s intent. The language
used by the settlor is viewed in light of the rule of law in effect at the
time the powers in question were created.

b.

The trust terms, read as a whole, demonstrated the settlor’s intent to
permit decanting by: (1) granting the trustees the broad discretion to
distribute trust income and principal as desirable for the beneficiary’s
benefit; (2) allowing the trustees to apply the income and principal for the
benefit of the beneficiary rather than paying directly; (3) granting the
trustees the discretionary full power to take any action with the trust
assets the trustees deem necessary or proper without order or license of
any court; and (4) allowing the trustees to “segregate irrevocably” the
trust assets for later payment to the beneficiary as the trustees deem
desirable for the beneficiary’s benefit (and decanting is one way to
segregate assets irrevocably).

c.

The trust’s anti-alienation provision evidences the settlor’s intent to
protect trust assets from the beneficiary’s creditors, and evidences the
settlor’s intent that the trustees have the means to protect the trust
assets consistent with fiduciary duties.

d.

The beneficiary’s right to withdraw 75% of the trust assets at the time of
decanting (which later became a right to withdraw 100%) does not
negate the trustees’ power to decant, because the trust must be read as
a whole to give effect to all of its provisions, and if the trustee could not
decant the assets subject to withdrawal, the trustee would lose the ability
to exercise fiduciary duties (including the duty to invest) over the assets
subject to the withdrawal right, and would be without a role. So long as
the assets were not withdrawn by the beneficiary, the trust assets remain
subject to the trustee’s authority and stewardship. Therefore, the
mechanism for the beneficiary’s withdrawal of trust assets does not limit
the trustee’s decanting authority, especially here where the power to
segregate assets irrevocably under the trust terms extends for “so long
as the beneficiary is living” meaning both before and after the vesting of
withdrawal rights. Reading the trust terms as a whole and in harmony
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requires finding that, until the trust assets are actually distributed in
response to a withdrawal request, the trustees could exercise the power
to decant if the trustees determined it was in the beneficiary’s best
interest.
e.

The court could in this case properly consider the affidavit of the settlor
(stating his intent that the trustees have all powers necessary to protect
the trust assets) because extrinsic evidence is permitted to resolve a
question of ambiguity. Because the trust did not expressly permit or bar
decanting, the affidavit does not contradict plan trust language or attempt
to vary the trust terms.

7.

A concurring justice noted that the decision did not address the question
under Massachusetts law (which was not certified to the court) whether the
creation of a new spendthrift trust intended to solely deprive the beneficiary’s
spouse of marital assets during a divorce proceeding through decanting would
be invalid as contrary to public policy.

8.

The Connecticut Supreme Court adopted the Massachusetts Supreme
Judicial Court decision in its entirety and reversed the decision of the
Connecticut trial court, although the court agreed that Nancy had a right to be
heard on her claims because the trustees initiated the lawsuit naming her as a
defendant and because the resolution of the case would impact her rights in
the divorce action. The court rejected the claim that the trustees should be
removed merely because of Nancy’s claims against them, on the grounds that
there was no proof of any breach by the trustees and in view of the finding of
the Massachusetts court that the trustees had the authority to decant the
trust. The court also rejected Nancy’s claim that the trust was self-settled by
her husband as a consequence of his withdrawal rights on the following
grounds:

9.

a.

The 2011 trust was created by the trustees and funded with the 1983
trust assets through decanting, without informing Paul in advance, and
without his permission, knowledge, or consent.

b.

Because Paul had no involvement in the creation and funding of the new
trust, the trust could not be self-settled under Connecticut law. A
beneficiary can only be deemed to be a settlor of a trust if he has some
affirmative involvement with the creation or funding of the trust. Here,
while Paul was entitled to withdraw the funds, he was still required to
request the funds from the trustees, which was never done. In the 2011
trust, any distribution of funds rested in the discretion of the trustees.

c.

Because Paul took no active role in planning, funding, or creating the new
trust, there is no authority for the proposition that the trust is self-settled.

Paul sued Nancy and her lawyers for common law and statutory vexatious
litigation, and all parties moved for summary judgment. The trial court granted
summary judgment dismissing the vexatious litigation claims against Nancy’s
counsel on the grounds that: (a) the claims were filed to advance Nancy’s
interests in the trust assets as marital assets and they acted within relevant
ethical bounds: (b) the claims were made in good faith, and were non-frivolous
arguments in support of an extension of existing law; (c) an attorney familiar
with Connecticut law could reasonably believe that probable cause existed to
initiate and prosecute the claims and appeals, and it was not frivolous to seek
to have the courts extend the duties that divorcing spouses owe one another;
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(d) the claims were not based on false premises; (e) the fact that no other
jurisdiction had recognized the legal theory advanced does not, in itself, render
its pursuit without probable cause – such a position could stifle the willingness
of a lawyer to challenge established precedent in an effort to change the law,
and the vitality of the common law system depends on the freedom of
lawyers to pursue novel, although potentially unsuccessful, legal theories. The
summary judgment motions by Nancy and Paul were denied.

XIX. Amendment, Revocation, Reformation, Modification & Termination Of
Non-Charitable Trusts
A. In re Trust of Shire, 299 Neb. 25 (2018). Where court appointed attorney for
unidentified beneficiaries objects, trust cannot be modified by consent under the
Uniform Trust Code to increase distributions to the current beneficiary.
1.

Jennie created a trust under her 1947 will for the benefit of her daughter,
Ruth, with a corporate trustee. The trust was funded with $125,000 and
provided only for the payment of $500 monthly to Ruth, and after Ruth’s
death to Ruth’s daughter, Shirley. Upon Shirley’s death, the trust assets were
to be distributed to various parties identified in the residuary estate. Shirley
began receiving the payments in 1983. By 2016, the trust assets had grown to
$1 million. Shirley’s total income excluding the $500 trust distributions was
only $600. The trustee was able to identify 12 potential remainder trust
beneficiaries, but the determination was incomplete.

2.

The trustee petitioned the court for modification of the trust to increase the
trust distributions to Shirley, pursuant to the modification by consent statute
that was the Nebraska version of UTC Section 411. Six of the identified
remainder beneficiaries consented. The rest of the identified remainder
beneficiaries, including the state attorney general, did not object but did not
affirmatively consent to the modification. At the trustee’s request, the court
appointed an attorney for the unknown and undiscovered remainder
beneficiaries. The attorney objected to the modification. The trial court
rejected the modification and Shirley appealed.

3.

On appeal, the Nebraska Supreme Court affirmed the trial court rejection of
the trust modification on the following grounds:
a.

The Nebraska version of UTC 411 provides that a noncharitable
irrevocable trust may be modified upon consent of all the beneficiaries, if
the court finds that the modification is not inconsistent with a material
trust purpose. Modification under this provision requires unanimous
consent of the beneficiaries. The unanimous consent requirement is not
met simply because no known beneficiary has affirmatively objected after
notice (affirmative consent is required, not mere negative consent). While
virtual representation might otherwise have been available to satisfy the
consent of the unidentified beneficiaries, here the trustee opted instead
for court-appointed counsel, and that counsel objected.

b.

A later provision under the Nebraska version of UTC 411 provides for
modification without unanimous consent of all beneficiaries, provided the
interests of a beneficiary who does not consent “will be adequately
protected”. The trustee failed to meet the burden of proving this
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protection and showing that such beneficiaries would not be negatively
impacted or prejudiced by the modification. The phrase “adequately
protected” in this UTC provision incorporates the safeguards discussed in
the Restatements of Trusts to prevent prejudice to the nonconsenting
beneficiaries. A court can also modify the trust under this section if it
determines that it will not likely harm nonconsenting beneficiaries’
interests, with or without safeguards. The court cannot force a
modification on beneficiaries that will harm their interests. The court has
leeway to fashion an appropriate order protecting the interests of
nonconsenting beneficiaries.
c.

Interpreting the phrase “adequately protected” to mean that a
nonconsenting beneficiaries’ interests are not harmed too significantly
would create a lessened burden for modifying trusts that is not focused
on the cardinal rule of carrying out the settlor’s intent. To use this statute
to modify a trust, the court must determine that modification will not
affect the interests of nonconsenting beneficiaries and impose
safeguards to prevent them from being affected, when deemed
necessary. Here, the modifications would increase the distributions to
Shirley at the direct expense of the remainder beneficiaries, and the
modification cannot meet this test.

d.

The trustee could have sought modification under other UTC provisions
that do not require unanimous beneficiary consent, and that require proof
other than adequate protection of the nonconsenting beneficiaries. For
example, a trust can be modified on a showing that, due to circumstances
not anticipated by the settlor, the modification would further the trust
purposes.

e.

A concurring justice commented that adequate protection might be
arranged among the known beneficiaries if they pledged part of their
remainder interest to make any known beneficiaries whole for the
modest increase in distributions to Shirley (and indemnify the trustee), if
any such beneficiaries were to ever actually materialize.

B. Keybank v. Thalman, 2016 Ohio 2832 (Ohio Court of Appeals 2016); 2018 Ohio
App. LEXIS 3639 (2018). Claims that trustee breached duties by recombining
trusts that had been previously divided survived summary dismissal. On remand,
trial court cannot disregard court of appeals finding that the trust had been divided
by the trustee.
1.

Howard Couse was an attorney that authored several law textbooks. He
created a trust for his children and grandchildren from the proceeds of the
sales of textbooks. Thereafter, the trust income beneficiaries were his
granddaughter, Jeanne Clough, and his grandson, Dr. Howard Schlitt. From
1957 until 2006, the trust was administered without incident. In 2006, Schlitt
wrote to the trustee calling the income “pathetic and totally inadequate” and
threatening to change trustee. Clough did not want the trust administration
modified or a trustee change, and was focused on long-term asset growth.

2.

In response, the trustee proposed division of the trust into Clough and Schlitt
shares. The trust division was completed 2 years later, and 5 weeks after
Clough’s death. The trustee informed the beneficiaries (now including
Clough’s children) about the division, the assets were divided, and from that
point forward the trusts were separately administered for all purposes
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(including access to information). Several letters from the trustee confirmed
the separation. The trustee informed the Clough remainder heirs that upon
Schlitt’s death they would receive the assets in the Clough trust, and the
Schlitt remainder heirs that upon Schlitt’s death they would receive the assets
in the Schlitt trust.
3.

Three days after Schlitt’s death, the trustee informed the Clough heirs that
they were preparing to distribute the Clough trust to them. The trustee
informed the Schlitt heirs that they would receive the Schlitt trust assets, but
they threatened to report the trustee to the FINRA and the SEC. The trustee
then changed the final distribution, and informed all of the heirs that the two
trusts would be combined and then re-divided before distribution, with the
result being that the Clough trust heirs would receive $237,000 less. The
Clough heirs objected, the trustee sued for instructions and the Clough heirs
counterclaimed for damages, and the trial court summarily dismissed all of
their claims and ordered equal division of the combined assets. The Clough
heirs appealed.

4.

On appeal, the court of appeals reversed and remanded the case back to the
trial court on the following grounds:

5.

a.

The trustee argued that the trust terms did not allow the division, which if
correct would mean that the trustee induced the families to believe in a
false division. This created an issue of material fact as to whether the
trustee managed the trust in good faith.

b.

The UTC allows division of the trust that does not substantially impair the
rights of the beneficiaries or materially adversely affect the trust
purposes. Splitting the trust did not materially impair Clough or Schlitt.
Both wanted to use the trust for different purposes, one wanting to
benefit the remainder beneficiaries, and the other to finance his living
expenses. As noted in the UTC comments, division of trusts is often
beneficial and almost routine. Although splitting the trusts was not
detrimental, combining them was, and the result substantially impaired
the Clough heirs. Genuine material fact issues exist as to prejudice to the
Clough heirs. There is a material fact issue as well concerning the
trustee’s argument that the trust was not actually divided, and whether
the trustee breached its duty by communicating that it was and only
sending statements to each family for their respective share of the trust.

c.

The $237,000 reduction of the share for the Clough heirs is adequate to
satisfy the pleading of damages requirement.

On remand, the trial seemingly disregarded the holdings of the court of
appeals, proceeded to trial (over the objections of the Clough heirs), and held
that: (a) the trustee did not have the power to divide the trust under the trust
terms and the trust was never actually divided into separate trusts, but rather
only into sub-accounts of one trust; (b) the creation of mere sub-accounts was
not a breach of trust; (c) the trustee did not breach its duties by making
additional distributions to Schlitt for his “ease”; and (d) the Clough heirs failed
to prove they suffered any damages from the division or the unclear
correspondence sent by the trustee. The trial court ordered the Clough heirs
to pall all of the trustee’s attorneys’ fees.
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6.

On another appeal, the court of appeals again reversed the trial court on the
following grounds:
a.

The prior decision of the court of appeals, which was not appealed to the
Ohio Supreme Court, is the law of the case, and the trial court cannot
disregard the decision of the court of appeals that the trustee had actually
divided the trust into separate trusts. The conclusions of the court of
appeals were final and binding on the trial court. There was no room for
the trial court to disagree with the decision of the court of appeals, and it
was reversible error to do so.

b.

Upon division of the trust, only the Clough heirs were entitled to the
assets in the Clough trust. Trial on remand was not necessary or required,
and resolution of the Clough heir’s claims for the assets of the Clough
trust should have been perfunctory. The trustee is required to disburse
the funds in the Clough trust to the Clough heirs only, and to distribute
the Schlitt trust assets to the Schlitt heirs.

c.

The award of payment of the trustee’s attorneys’ fees is reversed,
because the award was based on the trial court’s erroneous disregarding
of the prior decision of the court of appeals. The award of fees to the
Schlitt heirs is reversed for the same reasons. The trustee was ordered to
pay the appellate costs.

C. Estate of Sukenik, 2016 N.Y. Misc. LEXIS 2378 (2016); 75 N.Y.S.3d 422 (2018).
Surrogate holds that trust and IRA beneficiary designation cannot be reformed to
correct poor income tax planning. Appellate division reverses.
1.

Charles Sukenik died in 2013. Under his 2004 will and revocable trust, he gave
the residue of his estate and trust to The Charles and Vivian Sukenik
Philanthropic Fund. In 2009, Charles signed a beneficiary designation form
leaving his $3.2 million IRA to his wife Vivian. Vivian alleged that Charles’s
estate planning lawyer suggested leaving the IRA to charity and leaving other
assets to Vivian, but that shortly thereafter Charles become too ill to make
those changes.

2.

Vivian asked the court to reform the trust to add a $3.2 million pecuniary
bequest to her, and to reform the IRA beneficiary designation to name the
charity as recipient, so that she would avoid receiving assets with a built-in
income tax liability. Neither the charity nor the state attorney general opposed
the relief sought.

3.

Surrogate Nora Anderson rejected the petition on the following grounds: (a)
there is no allegation of a drafting error or change in the law justifying the
reformation; (b) decedent himself thwarted the tax efficiency of his own
estate plan, and nothing in the record indicates why he did not take steps to
cure the unfavorable tax consequences of his choice of IRA beneficiary (the
court found allegations of his illness after receiving legal advice to “leave too
much to conjecture); (c) the presumption that a testator intends to minimize
taxes as a basis for reformation usually applies to drafting errors or changes in
the law where there is also clear intent by the testator to secure a specific tax
advantage; (d) there is no authority to justify reforming clear instruments in
order to remedy the adverse tax consequences of poor estate planning; (e)
nothing in the will or trust indicates an intent to minimize income taxes, and
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both instruments contradict that intent by giving the fiduciaries power to
distribute assets without regard to income tax basis; and (f) reforming
instruments only on the presumption that one who executed testamentary
instrument intends to minimize taxes would expand the reformation doctrine
beyond recognition and would open the flood gates to reformation
proceedings aimed at curing all kinds of inefficient tax planning.
4.

XX.

On appeal, the appellate division unanimously reversed the surrogate on the
law, stating as follows for the entire opinion: “The petition should have been
granted. Decedent's intent to minimize taxes and provide for his wife of 39
years was apparent in the donative instruments. The Will and Trust
agreements demonstrated his intent to take full advantage of all deductions
and exemptions provided by law. For example, Article One, paragraph C of the
Trust agreement specifically stated that the Trust funds could be transferred
to the philanthropic fund only if it was a tax-exempt entity, and Article Three
authorized the trustee to sell assets in order to minimize taxes payable by
beneficiaries. Article Eleventh of the Will also permitted the executor to make
certain elections in order to reduce taxes. Furthermore, the presumption that
testators intend to take full advantage of tax deductions and exemptions, the
lack of opposition, including by the State of New York, and the presumption in
favor of widows, all favor petitioner's requested reformation.

Spendthrift & Asset Protection Trusts
A. Toni Trust v. Wacker, No. 7228 (Alaska Supreme Court 2018). Alaska statute
cannot deprive Montana State and federal courts of jurisdiction over fraudulent
transfer action involving an Alaska self-settled asset protection trust.
1.

Donald sued Mr. and Mrs. Wacker in Montana state court and they
counterclaimed against Donald, his wife, his mother in law, and several trusts
and businesses owned or run by Donald’s family. Several default judgments
were entered against Donald and his family. In 2010, before the last judgment
was issued, Donald’s wife and mother in law transferred land into an Alaska
self-settled asset protection trust. The Wackers filed a fraudulent transfer
action under Montana law in Montana state court, and the court entered
default judgments against then. Before the Wackers could completely satisfy
their judgments through sheriff’s sales, Donald’s mother in law filed for
bankruptcy in Alaska and her interest in the trust became subject to the
federal bankruptcy court jurisdiction. Donald, as trustee of the Alaska trust,
sued the Wackers and the bankruptcy trustee in the bankruptcy court, alleging
that service on the trust was defective. The bankruptcy trustee brought a
fraudulent transfer action against Donald as trustee under the federal
bankruptcy fraudulent transfer statute and obtained a default judgment (and
the appeals were dismissed).

2.

Donald then sued in Alaska state court alleging that an Alaska statute provides
that only Alaska state courts have exclusive subject matter jurisdiction over
fraudulent transfer actions against an Alaska self-settled assets protection
trust, and therefore all of the various default judgments were issued without
subject matter jurisdiction and are void. The trial court dismissed the suit and
Donald appealed.
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3.

On appeal, the Alaska Supreme Court affirmed the dismissal of Donald’s
claims on the following grounds:
a.

More than a century ago, the U.S. Supreme Court held that each state
may, subject to constitutional limits, determine the jurisdictional limits of
its own courts and how far it will extend jurisdiction over transitory
actions that arose outside their borders, and states are not constitutionally
compelled to acquiesce to sister states’ attempts to circumscribe their
jurisdiction over such transitory actions. St. Louis Iron Mountain Ry. Co. v.
Taylor, 210 U.S. 281 (1908); Tenn. Coal, Iron & R.R. Co. v. George, 233
U.S. 354 (1914). The Full Faith and Credit clause does not require states
to go that far.

b.

The Alaska statute crosses the Tennessee Coal limit by purporting to
grant Alaska courts exclusive jurisdiction over a transitory fraudulent
action against an Alaska trust, and the statute cannot deprive Montana
courts of jurisdiction over cases arising under Montana law. While
Alaska’s statute is not unique, and some sister states have concluded
that such a statute can be effective, they rely on other types of reasoning.
For example, some states have relied on principles of comity to give
effect to another state’s rule, but that is not a rule of law but an elective
form of deference that is not mandatory or compelled. The court agreed
with the reasoning in IMO Daniel Kloiber Dynasty Trust, 98 A.3d 924
(2014) that one state cannot unilaterally preclude a sister state from
hearing claims under that sister state’s own laws. The principles of
Tennessee Coal have not changed in a century and the Alaska statute’s
assertion of exclusive jurisdiction does not render a fraudulent transfer
judgment against an Alaska trust from a Montana court void for lack of
subject matter jurisdiction.

c.

Similarly, the statute cannot deprive a federal court of jurisdiction. In
Marshall v. Marshall, 547 U.S. 293 (2006), the U.S. Supreme Court held
that state efforts to limit federal jurisdiction were invalid even though the
state created the right of action giving rise to the suit. If the Alaska
statute were interpreted to deny parties access to federal courts without
their consent, the statute may also run afoul of the Supremacy Clause,
which precludes state courts from limiting federal jurisdiction.

d.

Because the Alaska statute purports to grant Alaska courts exclusive
jurisdiction over all fraudulent transfer claims against Alaska trusts, and
because a federal statute grants federal courts jurisdiction over these
claims, Alaska conflicts with and must yield to federal law.

B. Olson v. Marshack, 2018 WL 2059648 (C.D. California 2018). Bankruptcy court
erred by approving settlement approving domestication of 80% of assets of Cook
Islands trust.
1.

Passport Management, LLC served Jana with a lawsuit. A month later, she
transferred her interest in her self-settled Cook Islands trust from herself to
her two minor children by gift. Jana then filed her bankruptcy petition. Jana
agreed and entered into a consent order to repatriate the trust assets, but
then disobeyed the bankruptcy court’s order, sabotaged the repatriation by a
letter to the Cook Islands trustee saying she signed the order by duress, and
was sent to jail for civil contempt where she remained in custody for more
than a year (she was also previously jailed for other incidents of contempt of
court).
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2.

The trustee worked with Jana’s father, as guardian for the minors, on an
agreement to repatriate the money. The father agreed with the bankruptcy
trustee to repatriate the money with 80% going to the bankruptcy estate and
20% going to a California trust to support the minor children. After the funds
were repatriated, the bankruptcy trustee moved for approval of the
compromise, and the creditor objected. The bankruptcy court approved the
compromise on the grounds that 80% was better than nothing and it would
be inequitable to reject the settlement after the funds were already
repatriated in reliance on the settlement. At no point was a finding made that
the trust assets were assets of the bankruptcy estate (i.e. through a
fraudulent transfer action and finding). The creditor appealed.

3.

On appeal, the federal district court reversed the approval of the compromise
on the following grounds:
a.

The bankruptcy court stated that “I think somebody in the Cook Islands
probably decided that they weren’t going to corner the world’s market of
coconuts…and instead… they would create...a unique debtor’s haven.
Whereby the laws are tilted so heavily in favor of debtors that no matter
how righteous [creditor’s] claim may be, and how seemingly powerful this
building with its mahogany slabs and so forth and a gold eagle up there,
how fearsome that might be they can simply go ‘Come and get it’. And a
lot of people seem to find that protection is attractive. So much so, that
they give them billions of dollars”.

b.

The bankruptcy court could not approve the settlement without
determining whether the Cook Islands money was part of the estate. The
assets were not part of the estate at the time of the petition. While the
facts present a strong case for avoidance of the transfers, the transfers
were never formally avoided. Without a judgment avoiding the transfers,
the funds were not part of the estate.

c.

The court erred by considering inappropriate and irrelevant factors in
approving the settlement. The court did not have an equitable duty to
approve the settlement because the funds had already been repatriated.
The court was not bound by the expectations and reliance of the parties
and should not have minimized its role. The parties cannot neutralize the
court by taking actions in reliance on the settlement, where the court and
the creditor were not parties to the deal or privy to the discussions. The
court did not cause repatriation and had no obligation to honor it. The
settlement contemplated that the court might not approve the deal and
the debtor took the risk that the agreement would fall through after funds
were repatriated. The debtor has done no equity here and it was
erroneous for the court to be concerned with doing equity for them.
Debtor has no legitimate right to hide assets in the Cook Islands and defy
court orders to return the funds and it would be inequitable to allow her to
profit from her actions. While ease of collection can be a factor in
approving a settlement, that is only one consideration of many.

d.

A benefit to the debtor’s minor children is an indirect benefit to the
debtor. The concern that others may not cooperate in repatriating money
from difficult to reach places is a minor concern because of the other
ways a court may incentivize cooperation. Only a small number of debtors
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would be willing to sit in jail for over a year, and she would have sat
longer if it were this court’s prerogative. The court need not be concerned
for the minor beneficiaries because the claims were against the trustee
and the trust and not its innocent minor beneficiaries.
C. In re Will of David F. King v. King, 2018 ore. App. LEXIS 1547 (2018). Choice of
law provision prevails over fiduciary powers clause, and spendthrift provision in
Nevada trust does not preclude court from applying trustee-beneficiary’s income
distributions towards satisfaction of surcharge award owed to the trust.
1.

Under his will, David exercised his power of appointment over a trust created
by his father, and appointed the trust assets to a Nevada trust (David was a
Nevada resident) that paid income only (but not principal) to his wife for life,
with the remainder passing at her death to David’s children from a prior
relationship. The trust terms provided that “the laws of the State of Nevada
shall govern all questions which may arise with respect to the interpretation of
this Will or the administration of any trust established hereunder”. The trust
terms also granted the trustees all of the powers provided under Minnesota
trust law (the drafting lawyer was in Minnesota). By 2011, David’s wife,
Sandra, was acting as sole trustee.

2.

In 2011, David’s children sued Sandra for breach of trust and sought her
removal and surcharge. The trial court held that: (a) Nevada law governed the
trust; (b) Sandra improperly treated certain trust receipts and undistributed
earnings as income rather than principal; (c) Sandra treated the trust assets as
her own and entered into poorly secured or unsecured transactions that were
per se breaches of trust; (d) Sandra failed to account and generally ignored her
fiduciary duties as trustee. Sandra loaned $1 million to herself to buy and
remodel a home, loaned $950,000 to her son James for a home, and loaned
$180,000 to a winery in which she had an interest. The court removed her as
trustee, appointed a corporate trustee, surcharged Sandra $913,000, and
awarded the children their attorneys’ fees. Sandra appealed.

3.

While the first appeal was pending, the corporate trustee petitioned for
instructions on how to make trust distributions in view of the surcharge award
and attorneys’ fees award. The trial court held that Nevada spendthrift law
prohibited the trustee from applying Sandra’s income distributions towards
the judgment against her. The children appealed that decision.

4.

On appeal of both decisions, the Oregon Court of Appeals (applying Nevada
law) affirmed the surcharge award, but reversed the trial court spendthrift
ruling and held that the income distributions could be applied to satisfy the
judgment, on the following grounds:
a.

David executed the will while living in Nevada and the will provided that
“the laws of the State of Nevada shall govern all questions which may
arise with respect to the interpretation of this Will or the administration of
any trust established hereunder”. A Nevada statute provides that a
noncorporate trustee cannot lend funds to herself, her family members,
or her business associates, and that provision of state law is mandatory
and is not subject to override in the trust instrument. The trust terms also
granted the trustees all of the powers provided under Minnesota trust law
(the drafting lawyer was in Minnesota), but the lawyer testified that not
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much thought was put into how those provisions would interplay. The
court refused to apply Oregon law to the trust just because Sandra
resided there and many of the trust assets were located there, because
the trust terms expressed the intent that Nevada law apply. Because
Nevada statutory law prohibits the loans, the loans were statutory
breaches of trust regardless of the trust terms granting broad fiduciary
powers.
b.

The argument that the choice-of-law provision is only a gap filler is
untenable and overlooks the fact that, while a settlor has considerable
latitude, the trust operates within and has effect only to the extent that it
complies with the trust law of some jurisdiction. The trust does not have
independent legal meaning separate and apart from the law of any
jurisdiction, and the law does not operate only interstitially. The trust text
cannot answer any question except against the backdrop of the law of
some jurisdiction. The settlor chose Nevada law unambiguously to govern
the trust administration, and Nevada law prohibited the loans regardless
of the fiduciary powers under the trust terms.

c.

While the trust is a spendthrift trust, the trial court erred by applying
Nevada’s spendthrift statute to prohibit the trustee from applying
Sandra’s income interest in the trust to compensate the trust for the
losses resulting from her breaches as trustee. Under Nevada law, a
breach of the statutory loan prohibition is a breach of trust. The court may
compel redress of a breach of trust using its full equitable powers, and
those powers historically included the power to apply a beaching trusteebeneficiary’s interest in the trust to compensate the trust and other
beneficiaries for losses caused by the breach (Restatement 2nd of Trusts
Section 257). That principle applied with equal force to spendthrift trusts
and the Nevada Supreme Court recently indicated its adherence to that
approach in Montoya v. Ahearn, 426 P3d 599 (Nev. 2018).

d.

Although Nevada’s statutory spendthrift protection is worded broadly, it is
written in terms of creditors and proceedings that are external to trust
affairs. Breach of trust proceedings differ in that they are internal and it is
not clear that the statute is intended to apply to them. All three
restatements of the law of trusts recognize that a spendthrift provision
does not prevent application of the rule that a breaching trusteebeneficiary’s interest can be applied to compensate other beneficiaries for
losses incurred because of the breach of trust. Since at least 1941,
Nevada’s law of testamentary trusts has incorporated the trust common
law. The Nevada legislature did not intend its spendthrift statute to
prohibit surcharge of a breaching trustee-beneficiary and the Nevada
Supreme Court would not apply the statute that way. If the legislature
had intended that statute to abrogate well-established common law, it
would have said so explicitly. Nevada’s spendthrift statute does not
displace the trustee’s duty to treat all beneficiaries equally and does not
require the trustee to direct payments to one beneficiary at the expense
of the others. The Nevada statute does not prohibit the trustee from
applying Sandra’s interest in the trust to compensate the trust for losses
that the trial court found were caused by her breaches of trust.

D. Lvb-Ogden Mktg., LLC v. Bingham, 2018 U.S. Dist. LEXIS 207154 (W.D.
Washington 2018). Assets transferred by beneficiary to trust as repayment of
trust loan are self-settled assets subject to seizure by creditors.
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1.

In 2007, Frances created a spendthrift trust for her daughter, Sharon. Sharon
and her husband defaulted on tens of millions of dollars of loans related to the
2008 mortgage crisis. The trustee paid millions of dollars out of the trust to
settle claims made by Sharon’s creditors.

2.

The trustee also made secured loans from the trust to Sharon totaling $2
million. Sharon defaulted on the loans, and the trustee agreed to take certain
stock, an interest in a ship, household furniture and fixtures, and Sharon’s
wedding ring, that were put up as collateral for the trust loan, as payment in
satisfaction of the loan (the “disputed assets”)

3.

In 2010, the plaintiff obtained a $70 million judgment against Sharon and
sought to collect against the disputed assets and the trustee opposed. The
court allowed the creditor to recover against the disputed assets on the
following grounds:
a.

The disputed assets were placed into the trust by Sharon and are subject
to seizure. Once the trustee loaned money to Sharon, the assets no
longer had spendthrift protection under Washington law. The disputed
assets were subject to seizure before being placed into the trust, and
nothing changed with the transfer to the trust. There is no exception in
the statute for transfers into trusts where consideration is exchanged.

b.

No case law supports the novel position advanced by the trustee that a
debtor can protect its assets from seizure by taking out loans from a
spendthrift trust and then transferring other assets back into the trust.
Once assets leave the shelter of the spendthrift trust, the creditors may
claim them under Washington state law.

c.

Likewise, any assets transferred into a spendthrift trust by the beneficiary
are subject to seizure. The disputed assets are self-settled and entitled to
seizure by creditors. The fact that consideration was exchanged is
immaterial to the question of whether the assets are self-settled.

XXI. Creditor Claims & Debts
A. In re Marriage of Larocque, 2018 IL App (2d) 160973 (2018). Large trusts funded
through complex estate planning before breakdown in marriage excluded from the
marital estate on divorce.
1.

John and Janet married in 1985 and John amassed substantial wealth during
the marriage as an investor. Janet was a stay-at-home mother to their four
children. The marriage deteriorated during the serious illness and death of
their eldest child and Janet petitioned for divorce in 2014.

2.

Starting around 2005, John engaged estate planning counsel and John (in part
with Janet’s signature on various papers and tax returns) engaged in
extensive and effective estate planning, including: (a) gifts by John and Janet
to irrevocable trusts; (b) grantor trust status for income tax purposes; (c) loans
to the trusts (John also took some loans from the trusts but repaid them with
interest and they all had written notes); (g) a GRAT program; and (h) sales to
the trusts. John’s counsel and the trustees of the various trusts submitted
affidavits describing all of the transactions and the primary goal of minimizing
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federal and state estate taxes. For the trusts created by John, Janet lost her
rights as a beneficiary upon divorce, and John similarly lost rights under trusts
with Janet as the settlor.
3.

During the divorce proceedings, Janet argued that the trust assets should be
part of the marital estate to be considered in the 50/50 property division. Janet
claimed: (a) John did not involve her in the process and she did not know the
details; (b) she blindly signed the documents based on John’s representations;
and (c) John was really engaged in “divorce planning” and not estate planning.
The trial court granted summary judgment excluding the trusts from the
marital estate, and Janet appealed. Janet was awarded 50% of a $21 million
marital estate and $30,000 per month in permanent maintenance.

4.

On appeal, the Illinois Court of Appeals affirmed the trial court on the
following grounds:
a.

There was support for the finding that February 1, 2014 was the date that
the marriage began its irretrievable breakdown, despite the fact that each
spouse had consulted with divorce counsel earlier.

b.

John met the burden of proving that the trusts were valid and funded
with donative intent by the affidavits by counsel and the trustees with
extensive supporting documentation. The trusts were funded as part of a
comprehensive estate plan designed to provide for an orderly passing of
assets and minimize exposure to estate taxation. Janet never disputed
that the trusts were valid and distinct legal entities. The trusts were
irrevocable, were not illusory or colorable or tantamount to a fraud. Janet
produced no expert testimony on the legitimacy of the trusts or the
transfers.

c.

Janet’s failure to read documents before signing them, and professing
ignorance of them, is not a defense. John’s representations that the
documents were “just business”, “nothing to worry about”, “for the
children”, and “for tax purposes” were not palpably untrue or even
misleading, and the estate planning process was put into place 6 years
before Janet claimed the marriage started to break down and 9 years
before she petitioned for divorce.

d.

John’s counsel testified that it is not unusual to deal with one spouse for
purposes of estate planning for a couple. No cases support that a trust
term disinheriting a spouse incident to divorce renders a trust illusory, and
the provision applied to both spouses. Janet did not demonstrate that it
was unusual for John to name a friend or his brother as trustee of trusts
and there was no evidence that any trustee breached fiduciary duties.

e.

The trusts were separate and distinct legal entities and there was no
evidence that John lacked donative intent or that he improperly retained
control over the trust assets.

f.

The court’s decision did not preclude Janet from subsequently arguing at
trial that, by funding the trusts, John committed dissipation or depletion
of the marital estate. The court’s decision does not undermine the ability
of a court to set aside a transfer that is proven to be fraudulent. Janet
could not argue depletion of the marital estate for transfers before
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February 1, 2014. The depletion claims were unpersuasive because she
signed the gift tax returns and her claims of lack of knowledge were not
credible, and she failed to prove breach of fiduciary duty. The trusts were
managed properly.
B. Embassy Healthcare v. Bell, 2018 Ohio 4912 (2018). Nursing home must file
claim with estate before making a claim against decedent’s spouse for payment
under state necessaries statute.
1.

Robert stayed at a nursing home before his death. His contract with the home
made him responsible for payment. His wife, Cora, also signed the agreement
as a responsible party, but only to the extent she had control over Robert’s
assets, and not with individual contractual liability.

2.

Six months and three days after Robert’s death (and three days after the
expiration of the limitations period on claims against his estate), the home
sent Robert’s estate (care of his wife) notice of its claim for $1,678 against
Robert’s estate. The letter stated that Cora was not individually liable for the
debt. No estate had been opened at that time, and the home did not exercise
its right as creditor to open the estate and appoint an administrator.

3.

The next year, the home sued Cora for payment of the debt under the Ohio
necessaries statute. That statute codifies the common law doctrine (originally
developed as a response to a married woman’s inability to contract under
coveture) and provides that “each married person must support the person’s
self and spouse out of the person’s property or by the person’s labor. If a
married person is unable to do so, the spouse of the married person must
assist in the support so far as the spouse is able”. The necessaries statute
also provides that “if a married person neglects to provide the required
support, any other person may supply the spouse with necessaries and
recover the reasonable value of the necessaries supplied from the married
person who neglected to support the spouse, unless the spouse abandoned
that person without cause”.

4.

The magistrate dismissed the complaint on summary judgment in favor of
Cora. The trial court granted summary judgment for Cora on different grounds
than the magistrate. A divided Twelfth District Court of Appeals reversed and
Cora appealed.

5.

On appeal, a divided Ohio Supreme Court, with one dissenting justice,
reversed the court of appeals, affirmed the trial court, and dismissed the
claims against Cora on the following grounds:
a.

The plain language of the necessaries statute provides that Robert as the
debtor spouse retains primary liability for his unpaid debt. The home must
therefore first seek satisfaction of its claim from Robert’s income and
assets. Each married person retains primary responsibility for supporting
himself or herself from his or her own income and property. The nondebtor spouse is liable only if the debtor spouse does not have the
income or assets to pay for his or her necessaries. A creditor must
therefore first seek satisfaction of its claim from the assets of the spouse
who incurred the debt.
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b.

The claim arises from an agreement with Robert that made Robert the
payor, and that agreement expressly excludes making Cora personally
liable for the debt. The home was required to seek recourse first against
Robert’s estate before seeking payment from Cora. The home’s demand
for payment falls squarely within the type of claims that must be
presented to the decedent’s estate by the statute providing that “ all
creditors having claims against an estate, including claims arising out of
contract…shall present their claims” in accordance with the statute. Upon
his death, Robert’s obligation became estate obligations. The home
should have presented its claim to the estate in accordance with the
statute.

c.

The six-month deadline to present its claims to the estate expired three
days before the home presented its claim. The home could have opened
an estate but did not seek appointment of an administrator before the
expiration of the limitations period. If a creditor fails through indifference,
delay, or lack of diligence to procure the appointment of an administrator,
the law should not come to the creditor’s aid. Because the home sat on
its rights, its claims arising from Robert’s obligations under the contract
are forever barred as to all parties, including Cora.

d.

The six-month limitation statute pertains to all claims against an estate,
and not just to creditors that seek actual payment from an estate.

e.

The home was required to timely present its claim for unpaid necessaries
to the estate before it could pursue a claim individually against the
surviving spouse under the necessaries statute. Because the home failed
to timely present the claim or seek appointment of an administrator, Cora
was entitled to summary judgment.

XXII. Spousal Rights & Claims
A. Sveen v. Melin, 584 U.S. ___ (2018). United States Supreme Court holds that
application of Minnesota’s revocation on divorce statute to life insurance policy
obtained before statutory enactment does not violate the Contracts Clause.
1.

Before addressing the facts of the case, the majority opinion authored by
Justice Kagan opened with this: “All good trust-and-estate lawyers know that
death is not the end; there remains the litigation over the estate (from the
Collected Works of Ambrose Bierce). That epigram, beyond presaging this
case, helps explain the statute at its center”.

2.

Mark and Kaye married in 1997. In 1998, Mark obtained life insurance and
named his wife as primary beneficiary, with his children from a prior marriage
as contingent beneficiaries. In 2002, Minnesota passed a new revocation-ondivorce statute that followed the model of the Uniform Probate Code and
revoked not just testamentary bequests but also beneficiary designations to a
former spouse. They divorced in 2007 and the divorce decree did not address
the insurance. Mark did not make any changes to the beneficiary designations
after the divorce. Mark died in 2011 and Kaye and the children made
competing claims to the insurance proceeds. The trial court rejected Kaye’s
argument that retroactive application of the statute would violate the
Contracts Clause of the United States Constitution (Article I, Section 10,
Clause 1). The Eight Circuit Court of Appeals reversed, and the children
appealed. The Supreme Court granted certiorari to resolve a split of judicial
authority on the issue.
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3.

On appeal, the United States Supreme Court, with one dissenting opinion by
Justice Gorsuch, reversed the Eighth Circuit and upheld the application of the
statute on the following grounds:
a.

Not all laws affecting pre-existing contracts violate the Contracts Clause.
The threshold issue is whether state law operated as a substantial
impairment of a contractual relationship. The court considers the extent to
which the law undermines the bargain, interferes with a party’s
reasonable expectations, and prevents the party from safeguarding or
reinstating his rights. The statute odes not substantially impair preexisting contractual arrangements.

b.

While the law, by revoking a beneficiary designation, makes a significant
change, the law did not severely impair Mark’s contract. The law is
intended to reflect the owner’s presumed intent (and the typical intent in
most cases) and support, rather than impair, the contractual scheme.
Laws have long made judgments about a decedent’s likely intent after life
changes such as marriage, birth, or divorce, and legislatures have long
enacted statutes that revoked earlier made wills by operation of law.
Legislative presumptions about divorce are prevalent and accurately
reflect the intent of most divorcing parties. Most divorcees do not aspire
to enrich their former partners. The failure to change the beneficiary
designation after divorce is more likely the result of neglect rather than
choice and the statute honors, not undermines, the intent of the
contracting party.

c.

An insured cannot reasonably rely on a beneficiary designation remaining
in place after a divorce. Divorce courts have wide discretion to divided
property when a marriage ends, and that extends to life insurance. While
not part of this decree, the policy could have been. The fact of any
reasonable reliance cuts against providing protection under the Contracts
Clause.

d.

A policyholder can reverse the effect of the statute with the stroke of a
pen. The law puts in place a presumption that the owner may overthrow
(or, if he wants to commit himself forever like Ulysses binding himself to
the mast, he may agree in the divorce settlement to continue the
spouse’s beneficiary status). The statute therefore reduces to a mere
paperwork requirement, and a fairly painless one. File a form and the
default rule gives way. Laws that impose minimal paperwork burdens to
not violate the Contracts Clause.

B. Blalock v. Sutphin, CV-17-900084 (Alabama Supreme Court 2018). Alabama
law applies to life insurance policy obtained by Alabama domiciliary despite being
formed in Tennessee, and application of Alabama’s revocation on divorce statute
to life insurance policy obtained before statutory enactment does not violate the
state constitution.
1.

In 2011, Lloyd obtained a $250,000 whole life insurance policy. The contract
was formed and delivered at his workplace in Tennessee but listed his
Alabama home address. He named his daughter as sole beneficiary. In 2012,
Lloyd married Kimberly and changed the beneficiary designation to give 50%
to her. In 2015, Alabama passed the Uniform Probate Code provision
extending its revocation-on-divorce statute to include will substitutes such as
life insurance and retirement plan beneficiary designations. In 2016, Lloyd and
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Kimberly divorced. The life insurance was not addressed in the divorce decree
and Lloyd didn’t change the beneficiary designation form. Lloyd died later that
year. His daughter petitioned for a judgment that she was entitled to all of the
insurance proceeds and Kimberly opposed. The trial court held that the
daughter was entitled to all of the insurance proceeds and Kimberly appealed.
2.

On appeal, the Alabama Supreme Court affirmed the trial court on the
following grounds:
a.

Kimberly’ argument that Tennessee law should apply does not deprive
the court of subject matter jurisdiction; it only goes to the choice of law.
Alabama generally follows the lex loci contractus rule which would result
in the application of Tennessee law. The policy does not provide for
choice of law. Here, although an Alabama resident, Lloyd applied for the
policy and the policy was delivered in Tennessee. However, the
application of Tennessee law would violate the public policy of Alabama.
Tennessee has not expanded its revocation-on-divorce statute to apply to
will substitutes like life insurance. Alabama determined that the Uniform
Probate Code approach reflected the better presumed intent of its
domiciliaries. Lloyd lived in Alabama at all times, was divorced in
Alabama, and died in Alabama. The policy listed his address in Alabama
and he received correspondence about the policy in Alabama. It is
therefore appropriate to apply Alabama law to determine the beneficiaries
and the impact of his divorce on the policy terms.

b.

In keeping with the reasoning in U.S. Supreme Court decision in Sveen v.
Melin, it was not unconstitutional to apply the statute to this insurance
contract that was formed before the statute was enacted.

c.

The trial court did not commit clear error by finding that there was not a
valid common law marriage that resuscitated the beneficiary designation
in Kimberly’s favor. Beneficiary designations revoked by divorce can be
resuscitated by remarriage. Until January 1, 2017, common law marriage
was recognized in Alabama. Lloyd and Kimberly reunited and lived
together for two months before Lloyd’s death. Witnesses could not tell
the difference between their relationship before and after the divorce.
However, the court found that they planned to be remarried in a future
ceremony and Lloyd had repurchased their original wedding rings (they
had been sold after the divorce). Because they intended to remarry
formally, the court could find that they did not intend to be married at
common law. The intent to enter into marriage a question of fact and the
appellate court cannot here substitute its judgment for the trial court
where the trial court decision had supporting evidence.

C. Gordon v. Fishman, No. 2D17-1488 (Florida 2nd District Court of Appeals
2018). Statute disinheriting spouse incident to divorce does not apply where will is
signed prior to marriage.
1.

Ron signed a will in 2005 that gave property to his then fiancée, Sylvia, and if
she predeceased, to her children. They married two years later, divorced six
years after that, and then Ron died two years after the divorce. Ron’s father
(through his guardian) asserted that the divorce revoked the provisions in favor
of Sylvia. The trial court agreed and held that Sylvia’s children should receive
the property. Sylvia appealed.
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2.

On appeal, the court of appeals reversed on the following grounds:
a.

The statute provides that “any provision of a will executed by a married
person that affects the spouse of that person shall become void upon the
divorce of that person”. The statute only applies when the marriage
predates the will. Here Ron did not marry Sylvia until 15 months after he
executed the will.

b.

The statute does not address a will made in contemplation of marriage. If
that language is to be added to the statute, the legislature must do it. The
court will hew to the statute’s language and will construe the statute that
extends its express terms and that abrogates legislative power.

D. King v. Nash, 2016 Mich. App. LEXIS 911 (2016); 2018 Mich. LEXIS 1570
(2018). Physical separation alone does not establish willful abandonment that bars
intestate inheritance.
1.

James and Maggie were married in 1968. They did not live together after
1976 and Maggie petitioned for spousal and child support. In 2010, they jointly
sued General Motors for breach of contract, and in their complaint alleged that
Maggie’s life was irreplaceable for James. Maggie was also named as
beneficiary of James’s life insurance.

2.

James died intestate, survived by six children from his first marriage and four
children from his marriage to Maggie. Maggie sought the intestate rights of a
surviving spouse, which the trial court allowed, finding that Maggie was not
willfully absent from James for inheritance purposes. James’s child from a
prior marriage, Beatrice, appealed and asserted that physical separation was
enough on its own to prove willful absence that eliminated inheritance rights.

3.

On appeal, the court of appeals affirmed on the following grounds:

4.

a.

The “willful absence” required to cause a loss of inheritance includes
some intent - physical separation alone is not sufficient. All of the facts
and circumstances, including physical separation, should be considered,
and physical separation does not necessarily preclude a spouse from
inheriting.

b.

This approach solves practical concerns about physical absence in other
circumstances, such as: for employment; for education or family
situations; to assist an elder parent; to seek medical treatment; or to
avoid taking children out of schooling.

c.

While the record is sparse, there is some evidence in the record that the
physical separation did not completely foreclose continued emotional
intimacy in this case.

On further appeal, the Michigan Supreme Court, with one concurring and one
dissenting justice, affirmed the court of appeals on the following grounds:
a.

The state statute, read in its statutory context and considering commonly
used definitions of the words used in the statute, and other rules of
statutory construction, cannot refer solely to physical absence as a basis
for loss of spousal rights.
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b.

The term “willfully absent” cannot be defined exclusively by physical
separation and there must be something more than mere physical
distance. There are countless situations where spouses choose to be
physically separated but do not want to interrupt or weaken their
marriage, such as for work or military deployment. A committed spouse
should not forfeit inheritance based on the erroneous assumption that
physical distance prevented the pursuit of a loving relationship. If two
married people decide to live apart but maintain an element of emotional
support and contact, courts have no business second-guessing that life
decision.

c.

Willful absence requires consideration of the totality of the
circumstances, and presents this factual question for the trial court to
answer: whether a spouse’s complete absence brought about a practical
end to the marriage. Although an intentional physical absence is
necessary to a finding of willful absence, without additional indicia of a
complete absence in terms of emotional support and contact, courts
should conclude that the marriage endured and allow the surviving
spouse to retain spousal status.

d.

The plain language of the statute does not require that an individual intend
to abandon marital rights before being excluded as a surviving spouse,
and the court cannot ignore this omission. The only intent that a spouse
must have is to be absent, and a party seeking to establish that a spouse
should be excluded does not need to show that the spouse intended to
dissolve the marriage, only that the spouse intended to be absent from
the decedent spouse.

E. In re Estate of Sharpe, 2018 N.C. App. LEXIS 326 (2018). Premarital agreement
bars claim for elective share despite lack of specific elective share provision in
agreement.
1.

Thomas and Alma signed a premarital agreement on November 4, 2009. He
was 86 at the time and she was 75. Both had been married before and had
adult children from prior marriages. The marital agreement: (a) identified each
other’s property as separate property; (b) preserved for each of them the
exclusive right to control their respective separate property and the right to
dispose of it by deed, will, or otherwise; and (c) was expressly binding on their
heirs, executors, successors, and assigns. The agreement did not otherwise
expressly address the elective share. They married on November 21, 2009.
Thereafter, each of them executed estate planning documents leaving their
respective separate property to their own children, and nothing to each other.
Alma’s will stated she was doing so pursuant to the terms of the premarital
agreement.

2.

Thomas died in 2016. Alma’s son, as her agent under a power of attorney,
filed an elective share claim for Alma against Thomas’s estate. The clerk
allowed the claim, the estate appealed, and the superior court reversed the
clerk and held that the elective share was barred by the marital agreement.
Alma died during the appeal and her son was substituted as a party in her
place as her personal representative. Alma’s estate appealed.

3.

On appeal, the Court of Appeals affirmed the rejection of the elective share
claim on the following grounds:
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a.

The agreement was voluntarily executed after full disclosure.

b.

The unambiguous language of the agreement plainly establishes the
intent of the parties that Alma waive any rights to Thomas’s separate
property, that Thomas had the right to dispose of his property as if he
were unmarried, and that each party “specifically waives, relinquishes,
renounces, and gives up any claim that he or she may have or otherwise
had or may have to the other’s separate property under the laws of the
state”. The only logical reading of this waiver is to include the right to an
elective share. The agreement also provided that it was binding on
successors, and this refutes the argument that Alma intended to retain
any rights in her husband’s estate. Although the agreement does not
expressly mention the elective share, the plain and unambiguous
language cannot be read to mean they intended to waive only lifetime
rights and not rights upon death.

c.

Alma’s estate cannot show how the court was prejudiced by taking
judicial notice of the fact that Alma left her own assets to her children,
and nothing to Thomas “pursuant to the premarital agreement executed
by us on November 4, 2009”.

F. Estate of Heil v. Heil, 2018 Mo. App. LEXIS 91 (2018). Consensual separation
does not preclude a finding of spousal abandonment that bars elective share claim.
1.

John and Marilyn were married in 1968. In the 1990s, John started spending
much of his time at his parents’ farm and then lived there full-time after he
inherited the property. He refused to return to the marital home. Marilyn
moved to the farm in 1999, they did not have a positive relationship but
John’s treatment of Marilyn was not to a level where she could no longer be
reasonably expected to live with him. She returned to the marital home the
next year. John did not request the move but agreed to it. She visited him
infrequently (only to talk business or bring the grandchildren around) and they
did not provide each other with domestic, financial, or emotional support. She
did not help care for him through several illnesses, including falls, heart
attacks, and Alzheimer’s. When his son sough her help with care, she gave
him a phone number for a caregiver. Neither took steps to terminate the
marriage or separate, and neither committed adultery or marital misconduct.
She made no additional efforts to pursue a marital relationship.

2.

John died in 2014. His will left his entire estate to his son. His widow,
Marilyn, claimed an elective share in the estate. The son objected and the trial
court held that Marilyn had abandoned John and lost the right to an elective
share. Marilyn appealed.

3.

On appeal, the court of appeals affirmed on the following grounds:
a.

A finding of marital misconduct is not a condition of disqualifying a spouse
from the right to an elective share. The court could find both a lack of
marital misconduct and also abandonment that caused the loss of the
elective share right.

b.

Separation alone does not cause abandonment. There was here also a
showing that Marilyn intended to give up the marital relationship with no
intention of resuming it.
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c.

The fact that separation was consensual does not preclude a finding of
abandonment. While this may be relevant to the award of pendente lite
temporary maintenance after spousal abandonment, this is not part of the
determination with respect to the elective share. Consensual separation
is a relevant fact, but is not dispositive, in determining whether a spouse
has abandoned her spouse for elective share purposes. Though
consensual separation may weigh against an inference that a spouse
intended to completely give up on the marital relationship without cause,
it does not foreclose the inference. It was possible here for the court to
find that both spouses abandoned each other, rendering each disqualified
from enforcing inheritance rights against the other’s estate.

G. Acosta-Santana v. Santana, 2018 N.J. Super. Unpub. LEXIS 2667 (2018).
Divorce proceedings abated upon death of one spouse.
1.

Husband and wife married in 1990. In 2015, wife sued for divorce. In 2016,
husband executed a will leaving his assets to their children, and then died a
few months later before the divorce litigation was completed. Most of
husband’s assets passed to wife by title or beneficiary designation that
husband did not change while the divorce was pending. Husband’s executor
moved to intervene in and continue the divorce proceedings, with the goal of
obtaining an equitable property division award from spouse that would
generate assets to pass under husband’s estate plan to the children. The trial
court denied interpleader and held that the divorce proceedings abated on the
husband’s death. The executor appealed.

2.

On appeal, the appellate division affirmed on the following grounds:
a.

Divorce proceedings and equitable distribution abate when one party died
before entry of a final divorce order unless (i) the facts were fully
adjudicated before the death so that a decree could or should have been
rendered or (ii) there are highly unusual circumstances such as fraud or
unjust enrichment.

b.

There are no exceptional circumstances in this case to justify avoidance
of abatement. The interpleader was not brought to protect an innocent
living spouse, but rather to enrich a deceased spouse’s estate to the
detriment of the living spouse. While wife received a benefit by being the
beneficiary of the husband’s insurance policies, retirement accounts, and
house, there was no argument that those benefits were unjust, and there
was no allegation that wife committed fraud or misconduct to obtain
those benefits. There was nothing to justify equitable relief from the
general rule of abatement.

XXIII. Fiduciary Appointment & Succession
A. Bank of America v. Evangelista, 2018 R.I. Super. LEXIS 8 (2018). Trust provision
that allows removal of corporate trustee “any time” does not require a showing of
fault before removal.
1.

In 1950, George Metcalf created an irrevocable trust for the benefit of his son
and his grandchildren. Rhode Island Hospital Trust Company was named as
initial trustee, and its corporate successor Bank of America eventually
succeeded to the trusteeship under the trust terms. In 2013, the court divided
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the trust into three separate trusts, one for each of the grandchildren,
including a trust for the benefit of granddaughter Hannah. Two individual cotrustees served with the corporate trustee.
2.

The trust terms provided that the co-trustees could remove the corporate
trustee “at any time” by a signed written instrument, provided there were
three trustees then serving, the trustee removal was assented to in writing by
a majority of the settlor’s then living adult issue, and at least one adult living
issue was alive to assent to the removal. In 2017, the individual co-trustees
exercised their power of removal with the written assets of a majority of the
settlor’s adult issue. No claims or allegations of fault against the corporate
trustee were asserted.

3.

Bank of America petitioned the court for instructions on the validity of the
removal, and asserted that, because the trust terms did not include the
language “without cause”, “for any reason” or “controlled discretion” (which
appeared elsewhere in the trust with respect to trust distributions), the
removal would not be valid without a showing of fault.

4.

The court held that the individual co-trustees validly exercised the power to
remove the corporate trustee on the following grounds:
a.

The trust terms provide that the trustee could be removed “at any time”.
The settlor, however, imposed a series of other conditions to be satisfied
before a trustee could be removed. The plain language imposes
restrictions on the power to remove but does not impose any
requirement of cause or fault before removal can be effectuated.

b.

The inclusion of the phrases “for any reason” and “uncontrolled
discretion” elsewhere in the trust with respect to distributions, but not
with respect to trustee removal, does not require a conclusion that a
trustee could only be removed for cause. The settlor imposed criteria for
removal and could have imposed a “for cause” requirement, but he
chose not to protect the trustee from removal unless there was a
showing of cause. The court will not rewrite or read nonexistent terms
into the document.

c.

Injecting a cause requirement for removal of a trustee would be likely to
disrupt the settlor’s intent. The court dismissed the trustee’s argument
that allowing no-fault removal of a trustee would lead to a trustee ignoring
its fiduciary responsibilities and bending to the will of the beneficiaries or
co-trustees.

B. Matter of Sinzheimer, 2017 NY Slip Op 31379 (2017); 2018 N. Y. App. Div.
LEXIS 3069 (2018). Corporate trustee acted properly when, after its removal, it
refused to turn over trust assets to individual co-trustee that intended to terminate
the trust, where trust terms clearly required appointment of successor corporate
co-trustee.
1.

Ronald Sinzheimer and his wife Marsha created an irrevocable trust in 1997.
Ronald died and the trust provided for discretionary distributions for Marsha’s
lifetime benefit by an ascertainable standard, with the assets retained in trust
for remainder beneficiaries upon her death. The co-trustees were an individual
and a bank trustee. Ronald and Marsha’s son Andrew and Marsha requested a

I-D-94

Chapter 1
104 of 142

discretionary distribution to Marsha of all of the trust assets. A bank trust
officer asked them to provide a tax return and budget for Marsha, which they
refused to provide. Andrew’s predecessor individual trustee removed the
bank trustee (which was authorized under the trust terms) without appointing
a successor bank, and then resigned as co-trustee and appointed Andrew as
his successor. Andrew demanded the transfer of all trust assets to him, and
announced his intention to distribute the assets to Marsha and terminate the
trust.
2.

Andrew and Marsha sued the bank trustee to compel the assets transfer, for
money damages equal to the trust assets with interest, surcharge for
commissioner, costs, and expenses, and $400,000 in punitive damages. The
bank trustee counterclaimed for an order directing Andrew to appoint a
successor bank co-trustee, or alternatively to order the transfer of assets to
Andrew.

3.

The surrogate denied all of Andrew and Marsha’s claims against the bank, and
ordered Andrew to appoint a successor corporate co-trustee, on the following
grounds:

4.

a.

The trust terms clearly and unambiguously required the appointment of a
corporate co-trustee at all times after Ronald’s death by providing that
“[i]f after the death of Ronald, the individual Trustee removes the
corporate Trustee or there is otherwise no corporate Trustee, the
individual shall appoint another bank or trust company…to serve in its
place” (emphasis added). The subsequent trust term that the settlor
intended that there at all times be one individual co-trustee serving does
not negate the corporate co-trustee requirement, particularly where the
corporate co-trustee has the ability to appoint the individual co-trustee
where one is not otherwise appointed. Nothing in the trust terms
supports the view that a corporate trustee is unnecessary; and

b.

No claim for conversion is stated where the bank did not assert title to
the funds, but rather temporarily withheld delivery of funds until Andrew
first appointed a corporate co-trustee. The bank’s position was reasonable
in view of Andrew’s stated intent to terminate the trust and the duties
owed to the remainder beneficiaries, and the bank sought court directions
just 4 months after Andrew made clear his plan not to appoint a new
corporate trustee. The punitive damage claims must be dismissed for
failure to support any underlying cause of action against the bank.

On appeal, the Appellate Division affirmed the Surrogate on the grounds that:
(a) the trust terms clearly require a corporate co-trustee; (b) the decision
allows the flexibility to move the court for further relief if it is actually true that
no corporate trustee will accept the trusteeship; (c) retention of trust assets
until a proper successor co-trustee was appointed is not conversion; and (d)
no facts were proven to support a claim for punitive damages.

C. In re Estate of Mickels, 2018 Mo. LEXIS 2 (2018). Widow may not petition for
appointment as personal representative after statutory deadline, despite state
supreme court recognition of cause of action after expiration of deadline.
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1.

After Joseph Mickels died, his family brought a wrongful death action against
his doctor who had failed to diagnose his brain tumor. The trial court granted
summary judgment for the doctor because the tumor was incurable and the
family could not prove that the doctor caused death. On appeal, the Missouri
Supreme Court held that the missed opportunity to delay death by six months
stated a negligence action that would have been actionable as a survivorship
personal injury claim allowed under state statue if brought by the personal
representative.

2.

His widow, Ruth, then petitioned to be appointed as personal representative
to bring the claim recognized by the state supreme court. By that time,
Joseph had been dead for seven years and the probate statutes provided that
a petition to appoint a personal representative must be filed within one year
after death. The trial court denied the petition and Ruth appealed.

3.

On appeal, a divided Missouri Supreme Court affirmed the dismissal of the
petition on the following grounds:
a.

The decision of the state supreme court in the wrongful death litigation
did not recognize a new cause of action for “deprivation of the
opportunity to delay death”. A survivorship personal injury action has
been available under state law since 1907, and the current statute tracks
the original statute almost verbatim. The court simply articulated how this
missed opportunity is indeed an actionable personal injury under a
century-old statute.

b.

The court has consistently rejected equitable exceptions to clear statutes
under principles of legislative deference. Equity should not be used to
clearly contravene the intent and language of the legislature, particularly
with respect to statutory causes of action. The court cannot create an
equitable exception, no matter how compelling the argument or how
narrowly tailored the exception. To do so would be to usurp the
lawmaking authority of the legislature. The statute is clear and the petition
had to have been brought within one year of death.

c.

One dissenting justice would hold that probate division has complete and
unrestricted equitable powers in probate matters, and that such power is
broad enough to afford an aggrieved party relief from the rigid
enforcement of the statute of limitations where this court announces that
a party has a cognizable cause of action after the running of the
limitations period.

D. Matter of Hettrick, 2018 N.Y. Misc. LEXIS 5367 (2018). Surrogate refuses to
move trust situs to facilitate appointment of out of state private trust company
selected by beneficiary as trustee.
1.

Suzanne died in New York. Under her will, she created a supplemental needs
trust for the benefit of her son Andrew, who received SSDI and Medicare
benefits. She named her other children, David and Elizabeth, as trustees and
they were also the presumptive remainder beneficiaries. Andrew lived in
Massachusetts at the time of Suzanne’s death and then later moved to
Virginia. The trust terms did not address the trust situs.
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2.

The trust protector (Andrew’s cousin) removed the trustees and appointed a
Virginia private trust company as successor, contingent upon the New York
surrogate entering an order releasing jurisdiction over the trust. Andrew and
the trust protector petitioned the surrogate to transfer the trust situs to
Virginia and the trustees objected. On cross motions for summary judgment,
the surrogate refused to transfer the situs to Virginia on the following
grounds:
a.

The court has authority to change trust situs if shown to have a beneficial
effect, but not merely because the parties request it. The lack of a trust
term prohibiting a situs change is not reason enough to authorize a
change.

b.

The trust terms do not require the trustees to physically check up on the
beneficiary and be nearby to do so, and Andrew has expressly rejected
such visits. While Andrew claimed to want a trustee with whom he could
have face-to-face contact, he is tech savvy and could use his computer
and cell phone to have contact with the trustees, as he had done in the
past.

c.

Andrew’s apparent desire for a trustee that would never question or
evaluate his distribution requests is at odds with the responsibilities of
the trustee. A corporate trustee might actually be less sensitive and more
stringent in evaluating his requests, and there is no suggestion that the
current trustees ever breached their duties as trustee. The current
trustees used the trust assets for Andrew’s benefit, and there was no
suggestion that they ever put their own interests as remainder
beneficiaries ahead of Andrew’s interests.

d.

A blanket rule prohibiting all relatives who are remainder persons from
serving as trustees would violate New York’s public policy of appointing
relatives rather than strangers to administer a disabled person’s assets.

e.

The fact that the successor trustee selected by the trust protector does
not have New York trust powers, and that the intent was to apply Virginia
law to the trust upon the change of trustee, militate against a transfer of
jurisdiction in view of the will provisions that suggest New York law was
to apply to the trust.

f.

Andrew resided outside of New York when the trust was created and the
settlor was aware that Andrew’s place of residence should not be a factor
in the trust situs and governing law. The petitioners advanced no
compelling reason to warrant transfer of the trust situs.

XXIV. Capacity, Undue Influence & Contests
A. In re Estate of Danford, 2018 Tex. App. LEXIS 3045 (2018). Signing of durable
power of attorney on the same day of the will raises a presumption of undue
influence that precludes no evidence summary judgment in favor of validity of the
will.
1.

Annie was unmarried and had no children. In 2010, she signed a self-proving
will leaving her estate to Robert and naming him as executor. On the same
day, she signed a durable general power of attorney naming Robert as agent.
Robert brought two witnesses and a notary to Annie’s house to witness the
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documents. The witnesses described her as alert, without signs of mental
confusion, looking nice, and carrying on normal conversation. However, the
witnesses did not know Annie before the signing, none could verify that she
knew she was signing a will, and it was not announced at the signing that the
document was a will. Annie’s former foster son testified that Annie began
experiencing confusion as far back as 2008, she kept over 70 raccoons, a
peacock, cats and other stray animals at her home, and her home was
covered in animal feces and was in great disrepair. Annie frequently called 911
at all hours, distraught and confused. By 2009, she was homebound in a
wheel chair.
2.

Shortly thereafter, the nephews discovered the papers, asked Annie about the
papers, and said that Annie got upset, denied knowledge of the will and said
that Robert gave her papers and demanded that she sign them. She
immediately revoked the power of attorney. There was evidence she had
memory problems around that time. She signed a criminal trespass warning
against Robert but rescinded it within the year.

3.

Annie died in 2016. Robert applied to probate the will and the nephews
opposed, asserting lack of capacity and undue influence. The trial court
granted summary judgment in Robert’s favor and the nephews appealed.

4.

On appeal, the court of appeals reversed the summary judgment in Robert’s
favor on the following grounds:
a.

Robert failed to present evidence that Annie understood she was making
a will. Even if his initial burden was met by the self-proving affidavit, the
evidence raises genuine issues of material fact about whether Annie
understood she was making a will and had the capacity to do so.

b.

A power of attorney creates an agency relationship that is fiduciary in
nature as a matter of law. There was some evidence that, at the time of
signing the will, Robert was in a fiduciary relationship to Annie, giving rise
to a presumption of undue influence that precludes summary judgment.

B. Estate of Luce, 2018 Tex. App. LEXIS 9341 (2018). Will executed by quadriplegic
through “blinking system” valid.
1.

Michael and GayeLynne met in 1987. Both had children from prior marriages.
In 1998, Michael signed a will naming his wife as executor and giving her his
entire estate, and later adopted two of her adult sons. His relationship with his
own twin daughters was distant. Their relationship was volatile, and separated
four times over 26 years, and GayeLynne had filed for divorce twice. They
separated again in June of 2015 and she filed for divorce again.

2.

In October of 2015, Michael was in an ATV accident that left him a
quadriplegic. When admitted to the hospital, he told the staff he was getting
divorced, wanted his daughters to make his medical decisions if he was
unable, and that he did not want his wife making any decisions for him. A
week later he went into respiratory failure, was intubated, and became unable
to speak. The entire time he was alert to person, place, and time.

3.

A week later, Michael met alone with an estate planning lawyer in the ICU to
discuss a new will. The lawyer determined Michael’s wishes through using a
blinking system to indicate “yes” or “no” to a series of leading questions
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posed by the lawyer. The lawyer determined through this system that Michael
wanted to revoke his prior wills and leave his estate to his daughters. The
lawyer went to his office and drafted the new will. He returned to the hospital
and read the new will to Michael first privately, and then in the presence of a
notary and two witnesses. The notary signed the will on Michael’s behalf, in
the presence of the witnesses, and the witnesses signed in Michael’s
presence, and the will was notarized. No one else was present in the hospital
room.
4.

Michael died a month later. His wife offered the old will for probate, and his
daughter offered the new will for probate. GayeLynne contested the new will
and a jury unanimously found that the new will was validly executed, Michael
had testamentary capacity, the will was not a product of undue influence, and
GayeLynne did not bring her suit in good faith. The trial judge admitted the will
to probate and then lost reelection shortly thereafter. The newly seated
replacement judge vacated the lack of good faith finding and awarded
GayeLynne her attorneys’ fees from the estate. Both sides appealed.

5.

On appeal, the court of appeals affirmed the validity of the will, but reversed
the replacement judges’ decision to vacate the jury finding that GayeLynne
brought her contest in bad faith, on the following grounds:
a.

A Texas statute allows a notary to sign for a person who is physically
unable to sign if directed to do so by that individual. Michael used the
blinking system to confirm that he understood the execution process and
that he was requesting the notary to sign for him. While the lawyer,
notary, and witnesses could not remember whether one blink meant
“yes” or “no”, all testified that Michael made his wishes clear through
the use of the blinking system. There was, therefore, evidence to support
the jury’s finding.

b.

The medical records showed that Michael did not suffer a head or brain
injury and expressed his concerns about his wife and his divorce upon
admission. The lawyer testified that Michael had full testamentary
capacity. Two days after the execution, a doctor examined Michael again
and confirmed that Michael was fully competent and had mental capacity
at the time of the execution as well. While he was severely physically
injured and could not speak due to intubation, be was alert and lucid and
had full mental capacity.

c.

Testimony about Michael’s relationship with his children was properly
excluded as irrelevant to the issue of his capacity. While it may have been
relevant to the claim of undue influence, it cannot be shown that its
exclusion led to an improper judgment, in view of the fact that Michael
expressed a preference for his daughters upon his hospital admission and
confirmed his intent to his lawyer through the blinking system.

d.

Michael’s physical distress was not the same as the mental distress that
could make him susceptible to undue influence. Michael’s isolation from
GayeLynne and her sons prior to death is not altogether surprising given
that Michael and GayeLynne were in the middle of a contested divorce at
the time. And while Michael’s daughter contacted the lawyer and
provided some basic information to the lawyer, she was not involved in
the will’s preparation and execution in any way.
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e.

The new judge erred by vacating the jury finding that GayeLynne brought
her contest in bad faith and awarding her attorneys’ fees, because there
was evidence to support the jury finding, and GayeLynne knew before
trial Michael had told the hospital staff he was getting divorced and did
not want his wife involved in any way and that the medical records
confirmed he did not suffer any brain or head injuries.

XXV. Wills, Probate & Administration
A. Guardianship & Alternatives, Inc. v. Jones, 2018 Mich. App. LEXIS 2813
(2018). Electronic note on smart phone admitted to probate as a will.
1.

Before he committed suicide at age 21, Duane left an updated handwritten
journal entry saying: “My final note, my farewell is on my phone. The app
should be open. If not look on Evernote”. The journal provided an email
address and password for Evernote.

2.

On his phone, there was a typed electronic document with his full name at
the bottom. The document included apologies and personal sentiments,
religious comments about the afterlife, requests for funeral arrangements, and
the following paragraph concerning disposition of his property (in informal lay
person language): (a) gift of his stuff from his father and grandmother to his
uncle; (b) gift of his car to Jody; (c) gift of his trust fund to his half-sister, and
not to his mother; and (d) gift of the rest of his property 10% to the church,
50% to his half-sister, and the remaining 40% to “do whatever you want
with”. In another paragraph, he asked his uncle to give anything he didn’t
want to keep to two other people, and gave “all of his money” to his halfsister.

3.

His court appointed guardian petitioned to probate the electronic document as
Duane’s will, his mother objected to probate and claimed to be his sole
intestate heir, and the trial court admitted the electronic document to probate
as Duane’s will. His mother appealed.

4.

On appeal, the Michigan Court of Appeals affirmed the trial court on the
following grounds:
a.

By statute, a document or writing that is not executed with the requisite
will formalities, and is also not holographic will, may be admitted to
probate if the proponent proves by clear and convincing evidence that the
decedent intended the document to be a will. No specific formalities are
required under the statute.

b.

The document expresses Duane’s testamentary intent and was written
with his death in mind, by directing the disposition of his assets, stating
his intent that his mother not receive the trust fund, and addressing
funeral arrangements.

c.

Extrinsic evidence supporting probate includes the journal directing the
reader to his final “farewell”, and that he left the journal in his room with
his phone, and then left home to commit suicide. Testimony about
Duane’s strained relationship with his mother supports the conclusion
that he intended the document to be a will to ensure that his mother,
who would otherwise be his heir, would not inherit from him.
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B. Passarelli v. Dalpe, LC No. 16-005565-DE (Unpub. Michigan Court of Appeals
2018). Unsigned draft will not admitted to probate.
1.

Alan was involved in a romantic relationship with Linda and he had two
children from a prior marriage. Alan visited a lawyer to prepare his estate plan,
wanted more time to consider the complex estate plan prepared for him, and
signed a “stopgap” simple will leaving all of his assets to Linda if she
survived. He died shortly after signing the simple will and before considering
the more complex plan prepared for him.

2.

After Alan’s death, the same lawyer met with Linda twice to discuss the
estate and also Linda’s plan. He took handwritten notes that stated Linda
wanted a plan like Alan’s and wanted to leave all of her assets (which would
almost entirely be the property inherited from Alan) to Alan’s children. He
prepared a rough draft will and final will for her, but it was not clear that she
ever reviewed the drafts and Linda died shortly after the second meeting.

3.

Alan’s children petitioned the court to admit the unsigned draft to probate,
which the trial court denied. On appeal, the Michigan Court of Appeals
affirmed the trial court on the following grounds:
a.

By statute, a document or writing that is not executed with the requisite
will formalities, and is also not holographic will, may be admitted to
probate if the proponent proves by clear and convincing evidence that the
decedent intended the document to be a will. No specific formalities are
required under the statute.

b.

Evidence supported the trial court finding that Linda was not very savvy
and would not have been clear about what happened at the meetings
with the lawyer. She did not know what an estate plan was and had only
a ninth-grade education.

c.

There was undisputed testimony that Linda had an argument with Alan’s
children after his death, said shew wouldn’t sign anything, threw them
out of her house, and had no further contact with them. Linda did not see
the rough draft or the final draft, never reviewed the final draft with the
lawyer to confirm it carried out her intent, and it was doubtful she even
knew it existed.

d.

Linda was close with her and lived with her sister (who was also her
intestate heir), and her sister testified that Linda did not want to leave her
property to Alan’s children, with whom she did not have a good
relationship. Linda’s sister also challenged the lawyer’s account of the
discussion at the two meetings and recalled that only Alan’s estate was
discussed and not Linda’s estate plan.

e.

Alan’s children failed to meet the burden of proving by clear and
convincing evidence that the unsigned document was intended by Linda
to be her will.

C. Matter of Will of E. Warren Bradway, No. A-4535-16T3 (New Jersey Appellate
Division 2018). Codicil written in testator’s own blood admitted to probate.
1.

Warren was in a relationship with Marc from 1997 to 2004. The lived together,
filed documents with the Philadelphia Commission on Human Relations
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recognizing their status as life partners, and operated a bed and breakfast
together. In 2001, Warren executed a formal attested will leaving his estate to
Marc. Their relationship ended in 2004, Warren moved out of their shared
home, and a court resolved the business dispute by ordering Marc to pay
Warren $95,500 for this share of the business. Warren started a relationship
with Kirsten at that time.
2.

In 2006, Warren filed papers severing his life partner status with Marc. That
same day he drafted a one-page handwritten codicil to his will that named
Kirsten as beneficiary, directed that all references in his will to Marc be
replaced with Kirsten, and directed that half of Marc’s business debt to
Warren be forgiven. He told Kirsten he was keeping the codicil in his file
cabinet. He moved in with Kirsten and died unexpectedly in 2016. Kirsten
found the will and codicil in the file cabinet that had been moved into her
home when Warren moved in with her in 2011.

3.

Kirsten moved to probate the will and codicil and Marc contested the codicil.
The trial court approved probate of the codicil and denied Kirsten’s attempt to
impose sanctions on Marc for bringing frivolous litigation. The court also
entered judgment without allowing Marc to call witnesses to testify that the
will was not signed at Warren’s death. The court of appeals affirmed the trial
court on the following grounds:
a.

The DNA experts at trial agreed that the body of the codicil, excluding the
signature, was written in the decedent’s own blood (due to lack of a
sample from Warren, they actually tested Warren’s brothers and
concluded that the blood was a 99.999% probability of coming from a fullsibling of the brothers).

b.

Both handwriting experts opined that the body of the codicil was written
in Warren’s handwriting.

c.

By statute, New Jersey allows probate of a document without a signature
where there is clear and convincing evidence of an intent to make a
codicil to a will. The court accepted Marc’s position that the codicil was
not signed and approved the codicil under this statute. Therefore, it was
not error to enter judgment without allowing Marc to call witnesses that
would testify that the codicil was not signed.

d.

The language of the codicil, by using the term “codicil”, stating the intent
to amend the will, providing a revised testamentary disposition, referring
to Marc as a former partner, and forgiving part of Marc’s debts, showed a
clear intent to make a codicil. The fact that Warren wrote the codicil in his
own blood adds support to other clear and convincing evidence that
Warren intended to alter his will. Because a signature is not required
under the statute relied on by the court, and the court accepted Marc’s
position that the codicil was not signed, the unresolved dispute about the
validity of the signature does not undermine the court’s decision.

D. Estate of Ehrlich, 427 N.J. Super.64 (2012); 2018 N.J. Super. Unpub. LEXIS
1043 (2018). Uniform Probate Code in New Jersey allows probate of unsigned
copy of will. Prevailing party at trial cannot sue his attorney for attorney malpractice
because the other side had the right to appeal his victory.
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1.

N.J.S.A.3B:3-3, is virtually identical to Section 2-503 of the Uniform Probate
Code, and states: “Although a document or writing added upon a document
was not executed in compliance with Section 5–502, the document or writing
is treated as if it had been executed in compliance with that Section if the
proponent of the document or writing establishes by clear and convincing
evidence that the decedent intended the document or writing to constitute (i)
the decedent's will”.

2.

The purpose of the statute is to avoid harmless errors in the formalities of Will
execution. The majority applied the statute to save an unsigned,
unwitnessed, copy of a document labeled Last Will and Testament. The
opinion recites these facts:
a.

Richard Ehrlich, a trust and estates attorney who practiced in Burlington
County for over fifty years, died on September 21, 2009. His only next of
kin were his deceased brother's children — Todd and Jonathan Ehrlich
and Pamela Venuto. The decedent had not seen or had any contact with
Todd or Pamela in over twenty years. He did, however, maintain a
relationship with Jonathan, who, he had told his closest friends as late as
2008, was the person to contact if he became ill or died, and to whom he
would leave his estate.

b.

Jonathan learned of his uncle's death nearly two months after the
passing. An extensive search for a Will followed. As a result, Jonathan
located a copy of a purported Will in a drawer near the rear entrance of
decedent's home, which, like his office, was full of clutter and a mess.
Thereafter, on December 17, 2009, Jonathan filed a verified complaint
seeking to have the document admitted to probate. His siblings, Todd and
Pamela, filed an answer, objecting. The court appointed a temporary
administrator, Dennis P. McInerney, Esquire, who had been previously
named as Trustee of decedent's law practice, and by order of June 23,
2010, directed, among other things, an inspection of decedent's home.
Pursuant to that order, on July 8, 2010, Jonathan, Todd and Pamela, along
with counsel and McInerney, accessed and viewed the contents of
decedent's home and law office. No other document purporting to be
decedent's Will was ever located.

c.

The document proffered by Jonathan is a copy of a detailed fourteen-page
document entitled “Last Will and Testament.” It was typed on traditional
legal paper with Richard Ehrlich's name and law office address printed in
the margin of each page. The document does not contain the signature of
decedent or any witnesses. It does, however, include, in decedent's own
handwriting, a notation at the right-hand corner of the cover page:
“Original mailed to H.W. Van Sciver, 5/20/2000[.]” The document names
Harry W. Van Sciver as Executor of the purported Will and Jonathan as
contingent Executor. Van Sciver was also named Trustee, along with
Jonathan and Michelle Tarter as contingent Trustees. Van Sciver
predeceased the decedent and the original of the document was never
returned.

d.

In relevant part, the purported Will provides a specific bequest of $50,000
to Pamela and $75,000 to Todd. Twenty-five percent of the residuary
estate is to pass to a trust for the benefit of a friend, Kathryn Harris, who
is to receive periodic payments therefrom. Seventy-five percent of the
residuary estate is to pass to Jonathan.
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3.

e.

It is undisputed that the document was prepared by decedent and just
before he was to undergo life-threatening surgery. On the same day this
purported Will was drafted—May 20, 2000—decedent also executed a
Power of Attorney and Living Will, both witnessed by the same individual,
who was the Burlington County Surrogate. As with the purported Will,
these other documents were typed on traditional legal paper with Richard
Ehrlich's name and law office address printed in the margin of each page.

f.

Jonathan is named the alternate agent to make health care decisions in
the event his uncle became incapacitated and the primary agent was
unavailable.

g.

Years after drafting these documents, decedent acknowledged to others
that he had a Will and wished to delete the bequest to his former friend,
Kathryn Harris, with whom he apparently had a falling out. Despite his
stated intention, decedent never effectuated any change or modification
to his Will as no such document ever surfaced, even after the extensive
search conducted of his home and law office after his death.

In applying the statute, the court concluded the document was simply a copy
of the decedent’s Will:
a.

“Clearly, decedent's handwritten notation on its cover page evidencing
that the original was sent to the executor and trustee named in that very
document demonstrates an intent that the document serve as its title
indicates—the “Last Will and Testament” of Richard Ehrlich. In fact, the
very same day he sent the original of his Will to his executor, decedent
executed a power of attorney and health care directive, both witnessed
by the same individual. As the General Equity judge noted, “[e]ven if the
original for some reason was not signed by him, through some oversight
or negligence his dated notation that he mailed the original to his executor
is clearly his written assent of his intention that the document was his
Last Will and Testament.””

b.

“Lest there be any doubt, in the years following the drafting of this
document, and as late as 2008, decedent repeatedly orally acknowledged
and confirmed the contents therein to those closest to him in life. The
unrefuted proof is that decedent intended Jonathan to be the primary, if
not exclusive, beneficiary of his estate, an objective the purported Will
effectively accomplishes. Indeed, the evidence strongly suggests that this
remained decedent's testamentary intent throughout the remainder of his
life.”

c.

“Moreover, decedent acknowledged the existence of the Will to others to
whom he expressed an intention to change one or more of the
testamentary dispositions therein. As the wife of decedent's closest
friend recounted: “And [Richard] has to change [the Will] because there is
another person that he gave, I don't know how you say it, annuities every
month ... in case he passed away, and he wants to take her off the [W]ill.
And by that time Richard could barely write or sign, so I'm not surprised
he didn't sign his [W]ill.” Although there is no evidence whatsoever that
decedent ever pursued this intention, the very fact that he admitted to
such a document is compelling proof not only of its existence but of
decedent's belief that it was valid and of his intention that it serve as his
final testamentary disposition.”
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d.

“Given these circumstances, we are satisfied there is clear and
convincing evidence that the unexecuted document challenged by
appellants was reviewed and assented to by decedent and accurately
reflects his final testamentary wishes. As such, it was properly admitted
to probate as his Last Will and Testament.”

e.

“The fact that the document is only a copy of the original sent to
decedent's executor is not fatal to its admissibility to probate. Although
not lightly excused, there is no requirement in Section 3 that the
document sought to be admitted to probate be an original. Moreover,
there is no evidence or challenge presented that the copy of the Will has
in any way been altered or forged.”

4.

A dissent argued that this was not a harmless error case at all but rather a lost
Will case: “Despite Jonathan Ehrlich's reliance upon N.J.S.A. 3B:3–3 in
seeking to probate the unexecuted copy of the decedent's will found after his
death, Jonathan does not appear to claim that the decedent actually intended
that document to be his will, as required for probate under N.J.S.A. 3B:3–3.
Instead, Jonathan's claim appears to be that the will found in the decedent's
home was an unexecuted copy of an original executed will, which the
decedent sent to his executor Van Sciver, and that the original was lost by Van
Sciver or Van Sciver's estate after his death. For the reasons previously
discussed, N.J.S.A. 3B:3–3 does not address such a claim. In my view,
Jonathan is entitled to prevail only if he can show, in conformity with the
common law authority dealing with lost wills, that the unexecuted will found
in the decedent's home is a copy of an original executed will sent to Van
Sciver, which was lost and not revoked by the decedent. However, because
this case was presented solely under N.J.S.A. 3B:3–3, the trial court did not
make any findings of fact regarding these issues. Indeed, the trial court
concluded that the copy of the will found in the decedent's home could be
admitted to probate under N.J.S.A. 3B:3–3 “[e]ven if the original ... was not
signed by [the decedent].” Therefore, I would remand to the trial court to
make such findings. I would not preclude the parties from moving to
supplement the record to present additional evidence on the question
whether the unexecuted copy of the will found in the decedent's home may
be admitted to probate as a copy of the alleged executed original sent to Van
Sciver.”

5.

Because there was a dissenting opinion, there was a right for the losing side
to appeal to the state supreme court. Jonathan fired the counsel that prevailed
below, hired new counsel, and had his new counsel settle the case to avoid
protracted appellate litigation. Jonathan then sued his prior attorney for legal
malpractice, alleging that his counsel should have argued that the will was a
lost will, and if he had, there would not have been a dissenting opinion and he
would not have had to settle with his siblings. The trial court granted summary
judgment dismissing the malpractice action and Jonathan appealed. On
appeal, the superior court affirmed on the following grounds:
a.

The lost will theory requires the proponent of the will to overcome a
rebuttable presumption that the testator revoked his will. There is nothing
in the facts of the case that would have overcome the rebuttable
presumption that his uncle destroyed the will. The trial court reasonably
accepted expert opinion of the difficulties of proof in a lost will theory.
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b.

As a matter of law, a jury could not determine that one theory of the case
was better than the other. Even if Jonathan had prevailed on another
theory, nothing would have prevented an appeal by his siblings. He might
have been presented with precisely the same quandary if a dissent was
filed. That rank speculation is no different than the rank speculation he
engages in by asserting he could have prevailed on a lost will theory, that
his siblings would not have appealed, and if they had appealed, appellate
review would have resulted in a unanimous decision. Any damages from
the alleged malpractice were unforeseeable – mainly Jonathan’s decision
to retain new counsel, pay that attorney’s fees, and settle the matter.

c.

Jonathan could not have proven his cause of action before a jury and
therefore summary judgment was proper.

E. In re Estate of Starkey, 2018 Tenn. App. LEXIS 154 (2018). Allegation that
unnamed person tricked testatrix into destroying document other than will is
adequate to state a challenge to a will disinheriting children in favor of charity.
1.

Wanda’s husband predeceased her. In 1991, she signed a will leaving her
estate to her children. In 2009, she signed a new will that revoked all prior
wills and left her estate to the Leukemia and Lymphoma Society of Middle
Tennessee (“LLS”). Wanda died in 2013. Wanda’s daughter, Drema,
petitioned to probate the 1991 will and alleged that there were no later wills.
When LLS petitioned to probate the 2009 will, the court revoked the letters of
administration granted to Drema, and an administrator cum testamento
annexo was appointed. The original 2009 will was placed on file with the
court. Drema then contested the 2009 will, claiming to have information that
Wanda tried to destroy the 2009 will, and believed that it had been destroyed
in her presence, causing intestacy or resuscitation of the 1991 will. Drema
then filed an amended pleading claiming that Wanda instructed an unnamed
person to destroy the 2009 will, but that unnamed person destroyed another
document, thereby tricking Wanda. The circuit court dismissed the contest as
a matter of law and Wanda appealed.

2.

On appeal, the Court of Appeals revised the dismissal of the claim as a matter
of law on the following grounds:
a.

As far back as 1846, the Tennessee Supreme Court has recognized that,
where a testator has the apparent intention to revoke a will, an act of
destruction does carry out that effect, even though the will was not
literally destroyed, so long as the testator completed the act he intended
to work the revocation. For example, if the testator attempts to burn the
will and believes he has done so, but by the fraud of another person a
different paper is burned, it will be a revocation if the testator intended it
to be one and honestly believed it was.

b.

The 1985 enactment of legislation codifying the means of revoking a will
(which includes destruction with the intent and purpose of revocation by
the testator or another person in the testator’s presence and by his
direction) does not abrogate the common law, because the intent to do
so was not sufficiently clear. The phrase “no change of circumstances
other than as described in this section revokes a will” in the statute refers
only to marriage, the birth of a child, divorce, or annulment, and does not
abrogate the common law rule that fraud will not defeat an attempt to
revoke a will.
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c.

Drema alleges sufficient facts in support of her claim that would warrant
relief under the common law. She alleged that Wanda, with the intent and
for the purpose of revoking her 2009 will, had a document she mistakenly
believed to be her 2009 will destroyed in her presence, and that the
mistaken belief was due to the trickery of another.

F. Fenstermaker v. PNC Bank, 2018 U.S. Dist. LEXIS 49198 (Conn. 2018).
Disinherited son lacks standing to challenge estate plan, compel an accounting, or
bring other tort claims before father’s death.
1.

Scott was an experienced trial lawyer who administered his uncle’s estate in
2012. He claimed that his sister, Martha, demanded that he make improper
estate distributions until Scott hired counsel and threated legal action. Scott
claimed that Martha’s anger led her to begin taking steps to undermine
Scott’s relationship with their father, Lloyd, and to interfere with his expected
inheritance. Soon after this family dispute, Lloyd removed Scott as executor
under his will. Lloyd’s health deteriorated and Martha provided his care and
managed his affairs. Scott blamed Martha for his lack of communication with
his father. Scott also believed his father wanted to punish him with
disinheritance because Scott defended certain alleged terrorists, and in his
defense of those persons and while running for the U.S. Congress, Scott was
quoted as believing the 9/11 attack on the World Trade Center was
“deserved” and “one of the greatest events in human history”.

2.

In 2016, Lloyd amended his estate plan multiple times, finally concluding with
a pour over will to a revocable trust with a bank trustee that disinherited
Scott’s share of the $1.5 million estate and left that share to Scott’s ex-wife,
Linda. At some point during the estate planning process, Lloyd fell and
fractured his hip and received treatment in Delaware, and had some
diminished or impaired capacity. Scott was given notice pursuant to Delaware
law to bring a pre-death legal challenge to the will and trust in January of
2017. However, in December of 2016, Lloyd moved from Delaware to
Connecticut near his daughter, and suffered three stokes and remained
hospitalized.

3.

Scott sued pro se to invalidate his father’s will and trust and to compel an
accounting of his father’s assets, and alleged: (a) tortious interference with
expected inheritance against Martha; and (b) intentional infliction of emotional
distress for $2 million against Martha and Lloyd. He alleged that the activities
of his father and sister exacerbated his anxiety condition (for which he had
received treatment since the 1980s), caused him to double the dosage of his
mediation and be hospitalized, caused his divorce, damaged his relationship
with his brother, and hindered his ability to work effectively thereby costing
him income.

4.

The federal court granted dismissal of all of the claims on the following
grounds:
a.

Because Scott is an experienced trial lawyer, he is not entitled to have his
pleadings construed liberally as an ordinary pro se litigant.

b.

Scott has not suffered an injury-in-fact, and his case is not ripe for
adjudication, because while his father is alive he is no more than a
theoretical beneficiary and has suffered no actual injury. He is not entitled
to any property while his father is alive.
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c.

The fact that Delaware law prescribes a pre-mortem procedure to
challenge a will or trust in state court does not mean that there is
constitutional standing to allow such a challenge in federal court. Federal
courts are courts of limited jurisdiction and state courts are courts of
general jurisdiction. Even if Scott had standing, Lloyd has moved out of
Delaware and it is highly doubtful that the Delaware statute would apply
now that Lloyd lives in Connecticut (and Connecticut does not have a predeath validation statute).

d.

Scott cannot make First or Fourteenth Amendment constitutional claims
that his father impaired his free speech rights because those
amendments only apply to government actors, and there are no
constitutional dimensions to a testator’s or settlor’s choice of
beneficiaries. Equal protection does not require that all children be treated
equally.

e.

Scott has no right to an accounting of his father’s assets during the
father’s lifetime. Even if Connecticut would recognize the tort of
interference with an expected inheritance, Scott does not have standing
to bring the claims at this time due to lack of any cognizable injury before
his father’s death. Scott has not plausibly alleged that one who disinherits
a child, or one who convinces a parent to disinherit a child, has committed
the kind of outrageous conduct that is required to sustain an intentional
infliction of emotional distress claim.

f.

Plaintiff may be upset at being excluded from his father’s estate, but that
does not transform his father’s lawful conduct into a tort.

G. Gulledge v. Sullivan, 2018 Conn. Super. LEXIS 2604 (2018). Estate can sue for
wrongful death damages for lost use of motorcycle.
1.

The court held that an estate could, as part of a wrongful death claim, sue for
damages for the lost use of the decedent’s motorcycle on the grounds that
the estate could assert any claims the decedent could have asserted had he
lived.

2.

The court concluded that the estate lost the use of the motorcycle for the
period from October 8, 2016 through February 26, 2017 while the police were
investigating the accident and deciding to charge the person that caused the
accident. After that point, photographs and other secondary evidence would
be permissible to prosecute the criminal case and use would be restored. At a
rate of $50 per day, the court valued the claim at $7,100.

H. Hofmann v. Estate of Hoffman, 2018 Conn. Super LEXIUS 3195 (New Britain
Superior Court 2018). Ademption of bequest by extinction is not grounds to deny
probate of will.
1.

Timothy died testate in 2017. Under his will, he left any motor vehicles owned
at the time of his demise to his son Brian. At the time he signed the will, he
owned a Mercury Mountaineer with a value of $30,000. At the time of his
death, he did not own a vehicle. The court admitted the will to probate and
Brian appealed the probate order, alleging only that he was not left with any
bequest from his father’s estate.
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2.

I.

The court dismissed the suit as a matter of law on the grounds that the
allegations of ademption of the bequest by extinction are not grounds for
appealing the probate of a will, and because the decedent did not own a
vehicle at his death, the will has been followed and there is no relief, equitable
or otherwise, that can be given.

In re Estate of Abbott, 2018 Tenn. App. LEXIS 445 (2018). Probate of will signed
by two interested witnesses allowed.
1.

Joe signed his will in 2016 and the will was witnessed by his children, and
was also notarized. His will left his assets equally to his children. His daughter,
Marce, probated the will and qualified as executor. She then settled a claim
against the U.S. Department of Veterans Affairs for $135,000. The check was
made payable to the estate but addressed to the court. The court required
posting of bond before the check could be distributed to the heirs, Marce tried
unsuccessfully to disqualify the probate judge, and the probate court
rescinded the order of probate and held that the will failed to comply with
state law requirements for due execution because both witnesses were
interested and other grounds. Marce appealed. The court of appeals reversed
the probate court and admitted the will to probate on the following grounds:
a.

The probate court erred by rejecting probate based on the witnesses
being interested because by statute no will is invalidated because it is
attested by an interested witness.

b.

The will did not fail to state that the witnesses were competent because
the will provided a statement by the witnesses that they are “of sound
mind and proper age to witness a will”.

c.

The will did not fail to state that the testator signed in the presence of
two witnesses who signed in each other’s presence and in the testator’s
presence, because the will stated that the testator signed in the presence
of both witnesses who signed in each other’s presence and in the
testator’s presence.

d.

The will is not invalid for failure to include a self-proving affidavit because
that is an option under the law and not a requirement.

J. In re Estate of William, 2018 Ohio App. LECXIS 1206 (2018). Court properly
rejected second disinterment of corpse.
1.

William died in 2016 survived by his wife, Charlene. Pursuant to his wishes,
his body was buried on December 19th on the family burial site at Arcadia
Cemetery. A month later, William’s sister Linda sent a letter to Charlene’s
attorney informing Charlene that the deed to the burial site was being
changed to be in the name of a family trust and that the trust terms would
prohibit Charlene from being later buried with her husband (Linda later claimed
that their father’s will, by which the lot passed, prohibited spousal burials, but
that was not part of the letter).

2.

After consulting with the funeral home and her attorney, she had William’s
remains disinterred in August 2017 and reburied at another cemetery where
she could later be buried with him. That month Linda petitioned the court to
again disinter the remains and have them reinterred at Arcadia Cemetery. The
court denied the petition and Linda appealed.
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3.

On appeal, the court of appeals affirmed the trial court on the following
grounds:
a.

Well-established public and legal policy has been that a person, once
buried, should not be exhumed except for the most compelling reasons.
Good cause must be shown and the evidence supported the trial court’s
application of the factors for the determination of lack of good cause.

b.

Charlene’s relationship with William was entitled to more weight than
Linda’s, as there was no evidence of a strained marriage or that they
were on bad marital terms at his death.

c.

William strongly desired to be buried next to Charlene.

d.

Linda’s letter left no doubt that Charlene would not be buried with
William. While Linda testified that she had since resolved the issue by
titling the lot into a trust that allowed the burial of spouses, her letter
stated that the titling in the name of the trust was the reason why
Charlene could not be buried there. The court could find that Linda’s
professed change of heart at trial, and withdrawal of her objection to
Charlene’s burial at Arcadia, was disingenuous and that her objection only
softened in the face of litigation. Linda’s attempt to block Charlene from
being buried at Arcadia weighs against disinterment.

e.

Charlene undertook a good faith effort to comply with the statutory
requirements by consulting with the funeral home and acting on advice of
counsel. The statutes do not require a spouse to inform anyone else
about their plans to disinter the remains of a deceased spouse.

f.

Her initial consent to burial at Acadia is not a waiver of her right to object
to additional disinterment to return the body there. If the consent to burial
was based on the understanding that the site would be maintained so
that the surviving spouse could also be buried there, and later events
make it impractical to carry out that understanding, the consent to the
original site may be vitiated. Linda’s letter nullified Charlene’s earlier
consent. Charlene did not act outside the bounds of acceptable conduct.

K. In re Estate of Field, 2018 Kan. App. LEXIS 9 (2018). Proof adequate to sustain
trial court finding that codicil was a forgery.
1.

Earl O. Field had no children and his wife, Nonie, died in 2009 after 70 years of
marriage to Earl. In 2010, Earl signed a will that left a life estate for the family
that had farmed Earl’s family land in Kansas, gave a small monetary gift to his
brother in law, and left the balance of his $20 million estate to Fort Hays State
University (where he and Nonie graduated) to fund music and athletic
scholarships. The will was prepared by his long-time attorney who had
prepared all of his prior estate planning documents, and was reviewed by the
college.

2.

Earl met Wanda when she worked for his local bank and she later worked for
his accountants. He later offered Wanda a job as his part-time bookkeeper
from 2008 until his death in 2013. Earl was depressed after Nonie’s death and
spent more time with Wanda. She had access to his bank accounts, was
listed as survivor on some of them, had access to his papers, and had the
ability to sign checks on his accounts. She received hundreds of thousands of
dollars from his accounts before and after his death. Earl was admitted to the
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hospital on January 28, 2013 where he was admitted as a patient, and
diagnosed with cancer. Three days later he was admitted to a rest home
where he received hospice care. Earl died on February 19, 2013.
3.

Wanda claimed that she went to his office that night and found two
typewritten letters dated January 23, 2013, one to Wanda and one to Earl’s
attorney, purportedly signed by Earl, both of which said that half of his estate
should go to Wanda and half should be divided between the attorney and the
college. The letters did not have witness signatures. The next day, the
attorney told her the letters did not pass property because they were not
witnessed, and her own attorney said the same thing. She called her friend
Kathy, and Kathy told her own husband Steve that the letters were not valid to
pass property for lack of witness signatures. Five days later, Wanda visited
the car dealership where Steve worked to have her car serviced, and while
she was there Steve called the attorney and told him that he and Kathy had
witnessed Earl sign a purported codicil, and signed it as witnesses at Steve’s
office on January 22nd (the day before the date of the letters), but had not told
Wanda because Earl wanted it to be a surprise. Wanda had also called Kathy
before and after Steve’s call to the attorney. Kathy and Steve went to
Wanda’s house that night, and Wanda claimed that was the first she learned
of a witnessed document. The next day, Wanda went to Earl’s office and
claimed that she found the purported signed and witnessed codicil dated
January 22. Copies of that document were shredded (and lacked witness
signatures) and Wanda made copies at the local bank (which did have the
witness signatures).

4.

Wanda attempted to probate the codicil and the college objected. After a nineday trial with 30 witnesses and 300 exhibits, the trial court denied probate of
the codicil, but awarded Wanda $1 million in attorneys’ fees and costs. At the
time of trial, Steve and Kathy were dead from a murder-suicide immediately
after their house was searched by the FBI. They had been served with
subpoenas by a grand jury. Their testimony was admitted by video
depositions.

5.

Both sides appealed. On appeal, the court of appeals affirmed the rejection of
the codicil, but reversed the award of attorneys’ fees, on the following
grounds:
a.

Wanda met her burden to make a prima facie showing that the purported
codicil was a valid instrument. Earl’s capacity was not questioned, Steve
and Kathy submitted affidavits that they had witnessed the execution and
signed the codicil at Steve’s office at Earl’s request. The attorney testified
that the signature appeared to be Earl’s. Nothing on the face of the
instrument raises the suspicion of a forgery, and therefore the burden of
proof shifted to the contestant to show the invalidity of the document.

b.

Clear and convincing evidence supported the trial court determination that
the codicil was not signed by Earl.

c.

Experts testified that: (i) the typewriter used was not the same one Earl
used before he stopped typing; (ii) the second half of the January 23
letters was sharply darker than the first half, showing that a ribbon had
been changed, but the purported January 22 codicil was dark throughout,
suggesting it was drafted after the ribbon change, and not before it as the
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dates suggest, and all the codicil was clearly typed with the same ribbon
as the second half of the letters; (iii) the shredded photocopy of the
codicil was identical to the final codicil but did not have witness
signatures (which could not be explained if it was a photocopy); and (iv)
Earl’s signature was suspect because letters were retraced, the
signatures on the letters and codicil were identical whereas that it
impossible for people to do because of natural variations, the signatures
were made with a degree of fluidity Earl did not possess, Earl always
crossed the letter “F” from left to right, but here it was crossed from
right to left, and the experts concluded through this and 10 other material
differences from this signature and known other signatures that this was
not Earl’s signature.
d.

The formatting was inconsistent with Earl’s known historic drafting style
in the punctuation, construction, salutation, margins, spacing, closing,
date placement, and signature placement.

e.

The court could discount Wanda’s expert who only opined that Early
“probably” signed the document, as that is a weak standard by expert
parlance.

f.

Steve and Kathy’s testimony was impeached by the totality of the
circumstances. They gave conflicting testimony about whether Wanda
discussed the estate plan with them, service records from the dealership
show that Wanda was there when Steve called the attorney to mention
the codicil, and Kathy texted Wanda “good luck” before she met with the
attorney. There was a reasonable inference that the grand jury subpoena
left with them on the morning they died was related to this case.

g.

The court could reasonably find that Wanda’s testimony lacked credibility
because: (i) she gave inconsistent testimony about her contact with Steve
and Kathy; (ii) she claimed to have no idea that Earl intended to include
her in his estate plan, but claimed that Earl had dictated to her the letter
to the attorney (despite never having given dictation before); (iii) she
changed her story and denied lawyers had told her the letters were not
valid for want of witness signatures; (iv) she denied talking to Steve while
at the car dealership; (v) the lack of witness signatures on what she
claimed were shredded copies of the codicil (which were reclaimed from
the shredder and reassembled by court order); (vi) there was a
handwritten draft of the codicil also in the shredder in her own
handwriting; (vii) she gave inconsistent testimony about the ribbon
changing on the typewriter; (viii) her theory of the case was unbelievable
as to the actions of an elderly and sick man who was no longer typing,
and her speculation does not refute the clear picture of a forgery that was
painted consistently by those who knew both Earl and Wanda; (ix) Wanda
was fired from the bank for writing herself checks out of a client’s
custodial account; and (x) Wanda admitted stealing funds as treasurer for
her class reunion.

h.

Earl remained close with the family to whom he wanted to give the life
estate. He was also close with the president of the college. Earl’s
accountant and close friends testified that he did not worry about estate
tax planning because he had planned to give his assets to the college, he
hated paying taxes and invested in tax-free bonds to avoid them, and that
he would be “rolling over in his grave” if his assets passed to Wanda and
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his estate had to pay $4 million in estate taxes. Earl’s lawyer testified that
Earl had always had counsel prepare his estate planning documents, and
that the gift to the college had been in his documents signed in 1987,
1994, 1996, 1998, 2003, 2005, 2009, and 2010.
i.

The codicil contradicted Earl’s long-time estate plan and there was no
evidence that Early expressed a change in attitude about the individuals
he intended to benefit, that he was willing to pay estate taxes, or that he
no longer wanted to be remembered through the large gift to the college.
Unbeknownst to Wanda, Earl told the college president after the date of
the alleged codicil that his attorney had his will and that he was leaving
more money, and not less, to the college.

j.

The trial court erred by awarding Wanda attorneys’ fees because the
evidence does not support a finding that Wanda acted in good faith and
with just cause.

L. Andelson v. Neptune Mgmt. Corp., 2018 Cal. App. Unpub. LEXIS 42 (2018).
Funeral company did not commit actionable error by following instructions from
agent under power of attorney that were different than instructions under will.
1.

In November 2008, Arvin entered into an agreement for pre-arranged funeral
services. The agreement provided that the company would provide cremation
services or arrange for the services if death happened outside the company’s
service area. In the instructions for disposition of the ashes, Arvin instructed
that his ashes be disposed of by burial at sea three miles off the coast of Los
Angeles County. Arvin told his son about the arrangements and that he did not
want a memorial service when he died. In 2010, he gave his son a copy of this
will which left his estate to his son (and specifically excluded his brother,
Robert, as a beneficiary), named his son as executor, and named his son to
handle arrangements for disposition of the ashes. Neither Arvin nor his son
gave a copy of the will to the funeral home.

2.

In July of 2012, Arvin signed an Advance Health Care Directive and Power of
Attorney for health care, naming his brother, Robert, as his agent, and
authorizing Robert to direct the disposition of his remains. Arvin entered
hospice care the next month and asked the hospice to communicate with
Robert first. In September of 2012, a hospice worker sent the son a copy of
the directive, but Robert was unaware of the document. Arvin died that
month. The hospice provided the funeral company with a copy of the
directive. No one gave the funeral company a copy of Arvin’s will. The next
day, the funeral company contacted Robert and informed him of the directive.
The company obtained a death certificate and obtained a permit to dispose of
the remains off the coast of Los Angeles County. The son emailed the will to
Robert and instructed him not to make any decisions about Arvin or his estate.
The son called the funeral home, but an employee said that they would only
deal with Robert. When the son stated he was the executor and that there
was a will, the employee hung up on him. The son did not contact the
company again. Less than 20 minutes after the call, Robert emailed the son,
informed the son he was aware of his call to the company, and stated that
anything related to the ashes must be arranged through Robert, Robert was
already making arrangements to recover the ashes, that Robert’s wishes
would be respected, and that Robert was arranging a proper memorial as
Arvin had instructed him.
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3.

Arvin was cremated on October 1, 2012. The death certificate states that
remains were disposed of that day off the coast of Los Angeles County. In
actuality, the company released the remains to Robert on October 9, 2012 for
scattering off the coast of Los Angeles County. Robert discussed a change
with the company and the company obtained a new permit to dispose of the
remains off the coast of Orange County. A few weeks later, Robert had a
memorial service that the son did not attend because he felt it was against
Arvin’s wishes. He then learned that the ashes were displayed at the service.
Robert then scattered the remains off the coast of Orange County. The son
became upset, developed anxiety and sleep problems, and began avoiding
social interaction.

4.

The son sued the funeral companies (Arvin died outside the original
company’s territory and pursuant to the contract the company arranged
services by another provider) for breach of contract, fraud, negligence,
intentional violation of various statutes, and breach of fiduciary duty. He
sought $5 million in actual damages, $5 million in punitive damages, and
statutory double and triple damages. The trial court granted summary
judgment in favor of the companies and the son appealed.

5.

On appeal, the court of appeals affirmed on the following grounds:
a.

The Uniform Health-Care Decisions Act permits an adult with capacity to
execute a power of attorney for health care. By statute, a decedent may
direct in writing the disposition of his remains. Unless the power of
attorney for health care directs otherwise, an agent may make decisions
that may be effective after the principal’s death including directing the
disposition of remains.

b.

A person who provides written authorization for cremation represents the
truthfulness of his authorization and is personally liable for damage
resulting from his breach of warranty. A crematory is not liable for
disposition of remains pursuant to that authorization unless it has actual
notice that the representation is untrue.

c.

Upon the principal’s death, the agent under a power of attorney for health
care may direct the disposition of the remains, unless the power of
attorney specifies otherwise. Arvin expressly granted Robert the right to
control disposition of the remains. Arvin did not revoke the power of
attorney. Even though he signed forms in hospice, where he did not
check the box saying he had a power of attorney, that alone was not
enough to evidence an intent to revoke his power of attorney. Even if
those forms could be a revocation, the forms did not address burial
arrangements and would not have revoked that part of the power of
attorney. The fact that hospice sent the power of attorney to the
company indicates that hospice did not view the forms as revoking the
power of attorney.

d.

A decedent’s last written directions concerning the disposition of his
remains are to be carried out at his death. The power of attorney was
signed after the will and therefore contained Arvin’s last written directions
concerning his remains and controlled over the conflicting provisions of
his will and pre-need arrangements. It is not legally correct that a will also
contains the final instructions concerning the remains.
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e.

Because the power of attorney authorized Robert to have control, the
company committed no misconduct in arranging with Robert for their
disposition. Robert’s lack of awareness of the power of attorney did not
negate its validity. The son did nothing to assert that his authority
trumped Robert’s or stop the company from giving the remains to Robert
during the two-week period from Arvin’s death to the delivery of the
remains to Robert. The company was fully justified in releasing the ashes
to Robert based on the power of attorney and Robert’s representations.
The company was bound to follow the power of attorney as Arvin’s last
written directions and therefore was not contractually bound to follow the
pre-need agreement.

f.

While the death certificate included inaccurate information about the
place of disposition, the company was not aware at the time it was
prepared that Robert would scatter the ashes off of Orange County rather
than Los Angeles County. Because the power of attorney was signed
after the forms with the company, it was not unusual that Robert’s name
would be added to the forms later, and there was no proof that the
company created false documents to give Robert authority. Robert’s
authority was granted by Arvin under the power of attorney and not
through the company’s internal forms.

g.

Because the company followed Robert’s directions and acted in
accordance with the power of attorney and applicable law, the company
did not show disrespect to Arvin’s remains. There is no evidence that the
company misrepresented or concealed any material facts upon which the
son relied to his detriment.

XXVI. Construction & Conditions
A. In re Craig Living Trust, 2018 N.H. LEXIS 163 (New Hampshire Supreme Court
2018). Trust code provisions applying rules of will construction to trusts do not
incorporate pretermitted heirs statute into trusts.
1.

Teresa died in 2016. Her son Michael predeceased her leaving two surviving
children. Her other son Sebastian survived. Her 2012 will and revocable trust
agreement did not mention Michael’s children, and left all assets to Sebastian.
The will (but not the revocable trust) provided that Teresa, except as
otherwise expressly provided, made no provisions for her descendants
intentionally and not as the result of any accident, mistake, or inadvertence.

2.

Michael’s children petitioned to be included as heirs, alleging that the
pretermitted heir statute should be applied to the trust agreement as a result
of the Uniform Trust Code provision that “the rules of construction that apply
in this state to the interpretation of and disposition of property by will also
apply as appropriate to the interpretation of the terms of a trust and the
disposition of the trust property”. While the suit was pending, the legislature
amended the pretermitted heir statute to expressly state it did not apply to
any trust. The issue was certified to the New Hampshire Supreme Court,
which rejected the claim on the following grounds:
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XXVII.

a.

The pretermitted heir statute refers only to the “testator”, the “will”, and
the devisees and legatees under a will, and does not refer to the settlor or
the trust. In 2001, the New Hampshire Supreme Court declined to apply
the statute to a trust absent an express legislative intent to do so
(consistent with cases from other jurisdictions).

b.

The adoption of the UTC in 2004, and its provision that “the rules of
construction that apply in this state to the interpretation of and disposition
of property by will also apply as appropriate to the interpretation of the
terms of a trust and the disposition of the trust property”, does not cause
the pretermitted heir statute to be applied to a trust. The pretermitted heir
statute is not a rule of construction, it is a rule of law - it does not merely
provide guidance relative to construction and interpretation which the
decision maker is free to accept or reject based on the circumstances.
Rather, the statute states a conclusive rule that a child or descendant of a
deceased child, that is not mentioned in a will and not included as a
devisee or legatee will, is still a taker under the will unless there is
evidence in the will itself that the omission is intentional. The court will
not conclude that the legislature intended to abrogate the 2001 decision
of the New Hampshire Supreme Court because it never stated such an
intention, and is presumed to be aware of the common law.

Issue, Beneficiaries, Paternity & Adoption

A. Simms v. Estate of Blake, 2018 Ky. App. LEXIS 132 (2018). Payment of courtordered child support is not enough to avoid disinheritance of father from son’s
estate under Mandy Jo’s Law due to willful abandonment.
1.

Melanie and Bobby were never married and never cohabitated. They had a
son, Brandon, in 1989 while Bobby was married to another woman. No father
was listed on the birth certificate and Bobby did not take any steps to
establish paternity or obtain visitation rights. Bobby provided minimal support
and rarely saw or communicated with his son. When Brandon was 7, Melanie
petitioned for and was ordered monthly child support of $281 from Bobby.
The next year, Melanie and Brandon moved an hour away, after which Bobby
only saw Brandon twice before his death (the last time when Brandon was 9
years old). In 2000, Melanie married Derek who acted in all respects as
Brandon’s father. Bobby claimed that Melanie asked him to stay away from
Brandon, and he complied because he felt Derek was a good influence on
Brandon.

2.

Brandon died in a car accident in 2014, intestate, unmarried, and without
descendants. At Melanie’s request, Bobby did not attend the funeral. Derek
and Melanie successfully sought appointment as administrators and falsely
listed Derek as Brandon’s father. Bobby was not notified at that time but, the
next day Bobby’s counsel contacted the estate counsel (who also brought a
wrongful death action). The lawyers remained in contact while the wrongful
death action was pursued. The total value of Brandon’s estate was $12,500
and the wrongful death recovery (after payment of the one-third commission)
was $100,000.
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3.

Bobby sued to assert a right to 50% of the estate and wrongful death
proceeds, alleged that Melanie swore a false affidavit to allow her to settle the
wrongful death claims and exclude Bobby, and brought claims for breach of
duty, negligence, and fraud. He sought compensatory and punitive damages.
The circuit court found that Bobby had abandoned the care and maintenance
of his son and was foreclosed by Mandy Jo’s Law from receiving a
distribution from Brandon’s estate or any wrongful death proceeds. Bobby
appealed.

4.

On appeal, a divided court of appeals affirmed (over one dissenting opinion) on
the following grounds:
a.

Mandy Jo’s Law provides that a parent who willfully abandons the care
and maintenance of a child shall not have right to intestate inheritance or
wrongful death proceeds, unless (i) care and maintenance is resumed at
least one year before death or (ii) the parent was deprived of custody
under a court order and complied with all court orders for support
payments.

b.

Melanie made the initial error of failing to list Bobby on the probate
papers, but the court cannot ignore the fact that Bobby received notice
immediately after the appointment, did not object for several months,
only took action after the Mandy Jo Law was raised as an issue, and by
that time the court could not take any action to remedy the notice
deficiency.

c.

The estate has the burden of proof of the application of Mandy Jo’s Law.
The law does not expressly state the standard of proof. As a matter of
first impression in Kentucky, a preponderance of the evidence standard is
appropriate because the case is a civil case and only money is at issue
between the parties. The claims are not similar to a termination of
parental rights claim where a higher standard is justified. The
preponderance standard is consistent with North Carolina which has a
similar law. No constitutional rights are at issue and the state is not
involved, and the default civil standard of proof is appropriately applied to
Mandy Jo’s Law.

d.

It was proper for Melanie’s personal counsel, and not the estate, to
present proof supporting the application of Mandy Jo’s Law because the
estate is not the beneficiary of wrongful death proceeds (they are paid
directly to the heirs even though the estate has standing to sue), and a
state statute allows intestate heirs to bring and pursue claims.

e.

The lack of an order granting Bobby custody or visitation rights does not
preclude application of the law. A court can restrict visitation rights, and if
done, Mandy Jo’s Law cannot be applied to prevent inheritance so long
as the parent has paid court ordered support. This does not mean,
however, that a parent has no obligation to provide love and support until
a court enters an order – that obligation arises on birth, and while a court
order is required to remove it, it is not necessary to create it. Bobby could
have established paternity at any time and sought visitation but he did not
do so. He took no action to assert his parental rights. The fact that he did
not exercise his constitutional rights to visit his son did not relieve him of
his parental obligation of care, and he cannot rely on the absence of an
order he voluntarily chose not to request to escape Mandy Jo’s Law.
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f.

The determination of abandonment is not based on a single factor, it is
based on the total circumstances, including displays of affection and
financial support. The mere payment of court-ordered child support is not
dispositive. The words “care and maintenance” must be combined to
define the parental responsibilities. A parent cannot avoid the law by
abandoning the “care” while just paying the “maintenance”. Bobby had
no role in his child’s life other than paying court-ordered support. There
were 6,570 days between Brandon’s birth and his 18th birthday, and
Bobby could only recall seeing Brandon on a few of those days, and he
was content to have Derek serve as the parent.

g.

Melanie’s request that Bobby not visit with Brandon does not give rise to
estoppel that precludes Melanie from asserting Mandy Jo’s Law, because
she did not make a material misrepresentation.

h.

One dissenting justice would bar Melanie from recovering under the
doctrine of unclean hands as a result of her false statement on the
probate papers.

B. Hall v. Hall, 2018 W. Va. LEXIS 345 (2018). Divided West Virginia Supreme Court
holds that child may not inherit from biological parent who dies intestate after his
or her parental rights to the child have been either voluntarily relinquished or
involuntarily terminated.
1.

Michael abused his daughter, Michaelin, and the Department of Health and
Human Services filed a complaint against him. He voluntarily relinquished his
parental rights, a court order terminated them as well, he was sentenced to a
lengthy prison term for abusing his daughter, and his wife divorced him. He
died in 2011, intestate, unmarried, and without issue other than Michaelin, but
survived by his parents. Michaelin petitioned for the right to inherit the entire
estate, Michael’s parents objected, and the trial court awarded summary
judgment in favor of the parents. Michaelin appealed.

2.

On appeal, a divided West Virginia Supreme Court affirmed the trial court on
the grounds that:
a.

The Child Welfare Act, and the court, recognize that while termination
may completely sever a parent’s rights, certain of the child’s rights
persist, such as the right to continuing support. For example, a parent
cannot voluntarily relinquish parental rights to avoid the child’s right to
support from a parent. Several states have adopted legislation to extend
this principle to the right of inheritance through intestacy, but West
Virginia has not done so.

b.

Because Michaelin is seeking the right to inherit through intestacy, the
Child Welfare Act is not controlling. The term descendant in the intestacy
statute is defined with reference to the definition of “child and parent”
contained elsewhere in the code – and both definitions, child and parent,
must be met in order to inherit. The term child is not defined in the
intestacy statutes. The term parent, however, is defined to include “any
person entitled to take, or who would be entitled to take if the child died
without a will, as a parent under this code by intestate succession from a
child whose relationship is in question”. A parent whose rights have been
terminated does not meet this definition, because termination of parental
rights terminated all rights of the parent and such a parent could not
inherit the instate estate of the child.
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XXVIII.

c.

A child may not inherit through intestacy from a biological parent who
dies intestate after his or her parental rights to the child have been either
voluntarily relinquished or involuntarily terminated. Any change in this law
must be enacted by the legislature.

d.

Two dissenting justices would hold that, while Michael’s rights were
terminated, Michaelin’s rights were not terminated and remain intact, and
remarked that the majority’s disturbing decision piles even more hardship
on a child whose life was already severely damaged by parental abuse
and neglect. The court noted that the state provision was drawn from the
Uniform Probate Code and that the majority was deviating from its
understood meaning.

Disclaimers & Powers

A. Estate of John O’Connor, 2018 Cal. App. LEXIS 774 (2018). Will language is
adequate to make specific reference to power of attorney and validly exercise the
power, without naming the instrument creating the power.
1.

Arthur and Hildis created a joint revocable trust agreement that was funded
with an interest in a limited partnership that owned an apartment complex in
San Diego. Arthur also created an insurance trust. Their planning (after various
amendments) resulted, in part, in the creation of trusts for their son John.
Under one trust, the trustees were required to make $1,000 monthly
payments to John, and John had a testamentary general power of
appointment. Under the other, the trustees had discretion to make
distributions to John, but John did not have a power of appointment. The trust
provision granting John the power of appointment provided for the distribution
over the trust assets “as he shall appoint by a will specifically referring to and
exercising this general testamentary power of appointment”. The power was
a general power only by allowing him to appoint to the creditors of his estate
(otherwise he was required to appoint among the settlors’ descendants other
than himself). In default of the exercise of the power, and because he died
without issue, the trust assets would pass to trusts for his siblings.

2.

John died in 2014 survived by his wife but no descendants. Under his will
dated two weeks before his death, he provided as follows: “I exercise any
Power of Appointment which I may have over that portion of the trust or
trusts established by my parents for my benefit or any other trusts for which I
have Power of Appointment I exercise in favor of my brother Kevin
O’Connor”. His lawyer had drafted another will that referred to the
instruments creating the power more specifically, but he did not sign that
version of the will due to his final illness.

3.

Kevin petitioned to probate the will and validate the exercise of the power of
appointment in his favor. The other siblings objected and argued that the
exercise of the power was invalid for failure to specifically reference the
instrument creating the power. The trial court held that the exercise of the
power was valid, and the siblings appealed. On appeal, the court of appeals
affirmed the trial court on the following grounds:
a.

Under the California Powers of Appointment Act, a power can only be
exercised by complying with any requirements about the manner, time,
and conditions of the exercise specified in the creating instrument. If the
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creating instrument directs that a power be exercised by specific
reference to the power of the instrument creating the power, the
exercise of the power must have the required reference. A required
reference in the creating instrument precludes the use of form wills with
blanket exercises of powers. A court cannot excuse compliance with a
donor’s specific reference requirement and the exercise of a power must
reflect manifestation of the powerholder’s intent to exercise the power.
b.

John’s will complied with the specific reference requirement of the trust,
even though it did not name the instrument that created the trust. The
trust terms did not require John to make specific reference to the trust
instrument creating the power. The trust merely required reference to the
power itself, and the court rejected outright the argument that John was
required to identify the creating trust by name when the settlors did not
impose this requirement. To hold otherwise would fail to recognize a
distinction between a required reference to the instrument creating a
power and a reference to the power itself, which is a distinction expressly
made in the governing statute.

c.

The trust does not define what amounts to a “specific reference” to the
power. The objective is to ensure that the donee consciously exercised a
particular power. The will supports an inference that John consciously and
deliberately exercised the power granted by the trust terms. The will
recites the existence of the power, the trust, and the donors. Because of
these specific references, the will cannot be reasonably read as a blanket
exercise of the power that presents a risk of John inadvertently or
unintentionally exercising the power. The fact that John’s exercise could
apply to multiple trusts, where as a result of amendments by Arthur there
was only one trust over which John had a power, does not require a
different result.

d.

John’s attorney’s testimony did not support an inference that the exercise
of the power was a mistake or boilerplate. John exercised the power in
favor of a permissible recipient, and the trust did not limit his ability to
exercise in favor of his brother, and there is no legal reason not to give
effect to his exercise.

B. In re Trust FBO Samuel Frances DuPont, C.A. No. 12904-MG (Delaware
Chancery Court 2018; Master’s Report). Divorce property agreement
incorporated into a court order, in which husband agrees to exercise his limited
power of appointment in favor of the children from the marriage, is not binding on
a Delaware trust.
1.

Ernest DuPont created a trust for the benefit of his son, Sam, in 1936. The
trust terms gave Sam a testamentary limited power of appointment over the
trust assets, with the assets not appointed passing to Sam’s issue, per
stirpes. The trust included a spendthrift clause.

2.

Sam had three children from his first marriage to Helen DuPont. They divorced
in 1962, and the trust did not participate in the divorce proceedings. A Nevada
court approved the property settlement agreement in which Sam agreed to
exercise his limited power of appointment over the trust assets in favor of
their three children, and incorporated the report into its final order. That same
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day, Sam executed a will exercising the power in the manner agreed. Also
that same day, Sam married Jan Jeffries. He then adopted her children from a
prior marriage. They remained married until Jan’s death in 2010.
3.

Sam desired to exercise his power of appointment so that trust assets could
be used to preserve the family farm where he lived with Jan, and to benefit
Jan’s descendants, and did not want the assets to pass to the duPont children
from his first marriage who were extremely wealthy by inheriting through their
mother. Sam approached the individual co-trustee, who was also Sam’s
personal estate planning lawyer, about preparing a new will. On the lawyer’s
advice, Sam obtained a legal opinion from another attorney that the
settlement agreement was not enforceable against the trust (but that his
duPont children might have a claim against his estate if he breached the
settlement agreement).

4.

In March of 2015, Sam executed a will that exercised the power of
appointment in favor of Jan’s granddaughter in a trust that also allowed the
use of trust assets to maintain Sam’s family farm. His three duPont children
were listed only as remote contingent beneficiaries. Sam died 5 months later.

5.

After Sam’s death, the trustees petitioned the court for instructions about the
validity of the divorce settlement agreement and Sam’s exercise of the power
of appointment. Jan’s granddaughter and the duPont children asserted
competing claims to the funds, and all parties moved for judgment on the
pleadings.

6.

The Master issued a final report finding that the settlement agreement
incorporated into the Nevada divorce decree did not bind the trust, or
represent a partial release of Sam’s power of appointment, and it was not
appropriate to impose a constructive trust over the assets, on the following
grounds:
a.

A contract to exercise a testamentary power of appoint is not valid in
Delaware (as was also held in the 2016 case of Estate of Tigani). The
donor of a testamentary power of appointment, or any power that is not
presently exercisable, intends that the selection of the appointees be
made in light of future circumstances, and the donor requires the donee
to “wait and see” and account for later facts before exercising the power.
Contracting away that power defeats the donor’s intent by eliminating the
ability to change the appointment any time before death, and in Delaware
the donor’s intent controls.

b.

A contract to exercise a testamentary power of appointment also involves
property interests to which the donee has no claim, and therefore cannot
dispose of during lifetime. The trust property remained the donors, and
Sam had no property interest he could bargain away. Sam’s exercise of
the power of appointment in the settlement agreement was legally
ineffective because the property was not his to encumber. Accordingly,
Sam’s exercise of the power under his will controls.

c.

Sam, however, breached the settlement agreement and the duPont
children could seek restitution from Sam or his estate. However, they
failed to bring a claim against the estate within the statute of limitations.
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d.

The Nevada order is not entitled to full, faith, and credit, and res judicata
and collateral estoppel do not apply, because under the law of Nevada as
the rendering state and similarly under Delaware law: (i) the trustee and
the trust were not parties or in privity with the parties to the divorce
action; (ii) the Nevada court did not have jurisdiction over the trust,
trustees, and contingent beneficiaries; (iii) Sam was not in privity with the
trust and their interests were not aligned at that time; and (iv) the settlor’s
intent was in direct conflict with the settlement agreement.

e.

This suit was not a collateral attack on the Nevada judgment. The trust is
not barred by laches or unclean hands from challenging the validity of the
settlement agreement due to the 50 year delay in raising the issue,
because: (i) nothing that could have been done earlier could affect the
primacy of the donor’s intent and the agreement was invalid under
longstanding Delaware law; (ii) the defenses of laches and unclean hands
were not asserted in the responsive pleadings and were waived; and (iii) it
would be premature for the trustee to file this petition before Sam’s
death because the exercise of the power of appointment did not take
effect until that time.

f.

The settlement agreement was not a partial release of Sam’s power of
appointment because the agreement on its plain language was clearly a
contract to appoint and not a release, and the plain language makes it
impossible to view it as a release.

g.

The conduct of the trustee (who was also Sam’s personal estate planning
lawyer) was not inequitable such that it would cause a different result by
imposition of a constructive trust because: (i) while Sam breached the
settlement agreement, that is a claim against Sam and his property and
does not give rise to claim against the trust or the trust property; (ii) the
trustee was not required to share the information he learned about Sam’s
estate planning, in the capacity as his planning counsel, with the trust
beneficiaries; (ii) even if he could share that information, Sam could have
changed his plan at any time and it is not reasonable to expect that the
beneficiaries would be notified any time Sam changed his estate plan;
and (iii) he did not violate his duty of impartiality because any information
he shared with Sam’s granddaughter was done in his capacity as counsel,
and not as trustee, and was done at Sam’s direction.

h.

The trustee did not breach his duties and his attorneys’ fees should be
paid from the trust. Because all parties had reasonable positions and the
suit resolved ambiguities that facilitated trust administration, the fees of
all other parties should also be paid out of the trust.

C. Matter of Bruce, 2017 NY Slip Op 30967(U)(2017); 2018 N.Y. App. Div. LEXIS
3871 (2018). Trial court applies rules of construction to cure flagrant fraud on a
power of appointment. Appellate division affirms.
1.

Ellen created two trusts for the benefit of Louise, one under agreement and
one under will. The trust terms gave Louise a testamentary limited power to
appoint the trust assets to anyone other than herself, her estate, or the
creditors of either, and in default of appointment the trust assets passed to
Ellen’s issue. Under her will, Louise gave her estate to a foundation to be
created in her name, and exercised her limited powers of appointment “to my
Executor, to be added to my residuary estate”.
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2.

3.

Ellen’s heirs challenged the validity of the exercise (as an invalid fraud on the
power), and the surrogate granted summary judgment that the exercise of the
power was valid on the following grounds:
a.

The exercise of the power must be read in the context of the trust as a
whole, and “must not be taken literally unless the daughter’s intention or
purpose is to be sacrificed in a process by which the court doffs its
common sense”.

b.

It is untenable to argue that a donee of a power would take the trouble to
purport to exercise it in a manner that she knew would be a nullity – this
is a simple question of whether the daughter intended to say that she
appointed the remainders to her estate despite her knowledge that her
saying so had to be useless.

c.

This mandates construction of the exercise to distribute the assets to the
“executor” not as agent for the daughter’s estate, but as agent for the
foundation that her will commissioned him to establish. The direction to
“add” the assets to the residuary estate can “plausibly” be recognized as
a maladroit way of directing the executor to give the remainders directly
to the entity designated as the residuary legatee, as supplements to the
benefits it were to receive as estate beneficiary.

d.

This is an instance wherein a literal fulfillment of the language found
would lead to a setting at naught of dispositions which, beyond any
reasonable doubt, we know were intended by the donee of the power.

On appeal, the appellate division affirmed the surrogate’s decision as carrying
out the decedent’s intent as gleaned from a sympathetic reading of the will as
an entirety and in view of all of the circumstances.

XXIX. Insurance
A. Whisenant v. McKamie, 2018 Ark. App. 87 (2018). In Arkansas, a will can change
the beneficiary of a life insurance policy.
1.

Sam and Kindell were married in 2010. Sam’s brother took him to see an
insurance agent and Sam purchased life insurance in 2012. His brother gave
him money for the payment of the premiums. Sam and Kindell divorced in
2014 (and without having children). Sam asked the agent to change the
beneficiary of the policy to be his father and filled out the form, but the agent
never sent the form to the company headquarters. Sam, however, signed a
new will in 2015 that gave his father “any proceeds from any life insurance”,
stated his intent that his ex-wife not receive the proceeds, and that he
intended his will to prevail over any beneficiary designations made in favor of
Kindell. He also made specific reference to the policy “purchased by” his
brother, although the policy showed Sam as the purchaser and the evidence
was that the brother provided Sam with money around the time of the
purchase.

2.

Sam died in 2016, the insurance company interpleaded the proceeds, and the
estate and Kindell made competing claims to the funds. The trial court granted
summary judgment in favor of the estate and Kindell appealed. On appeal, the
court of appeals affirmed on the following grounds:
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a.

The general rule is that an insurance beneficiary is to be changed in the
manner provided in the policy and attempted changes by will are
ineffectual. However, since 1937 by case law, Arkansas allows a will to
change the beneficiary of a life insurance policy if the will sufficiently
identifies the policy and states an intent to change the beneficiary.

b.

Kindell admitted that Sam intended to change the beneficiary of the
policy.

c.

Sam adequately identified the policy by stating it was on his life, that it
named Kindell as beneficiary, and that it was purchased on his brother,
because it was not disputed that Sam only obtained one policy on his life,
and he intended to change the beneficiary of any policy. There is no
allegation that Sam could have been referring to another policy.

B. Feola v. Morello, No. 340008 (Mich. App. Unpub. 2018). Claims that trustee of
ILIT should have stopped paying insurance premiums earlier dismissed as based
on speculation.
1.

In the mid-90s, Jeannine created an ILIT that was implemented by her
attorney as independent trustee. The beneficiaries were her nieces and
nephews, and her niece Feola served as family trustee. The annual premium
payments on the $500,000 were $15,000. In 2014, the trust funds were in
danger of depletion and Palazzo and the trustee decided to cash out the
insurance policy for a cash value of $36,000. Jeannine died unexpectedly a
few days after cashing out the policy.

2.

Feola filed an objection to the trustee’s accounting, alleged that the trustee
failed to properly monitor the funds, and alleged that the failure to provide
progress reports and other information to the beneficiaries (such as the cost
and risks of the policy) for 18 years led to a loss for the beneficiaries. She did
not object to the creation of the ILIT. She admitted that Jeannine and the
trustee made the decision to cancel the policy after considering other options,
but argued that the trustee put them into a position of needing to cancel the
policy because the trust had fallen into bad financial shape. The trustee moved
for summary dismissal which the trial court granted on the grounds that the
claims were based on pure speculation. Feola appealed.

3.

On appeal, the court of appeals affirmed the summary dismissal of the claims
on the following grounds:
a.

Even assuming the trustee should have provided more information to the
beneficiaries, there is insufficient evidence about what would have been
done differently had he done so. Feola admitted it was speculation that
the beneficiaries would have had the settlor stop paying policy premiums.
While an accountant called by Feola said “obvious modifications” could
have been made to the policy, he did not provide any specifics and
admitted his conclusions were based on speculation. He later stated that
the trustee should have renegotiated the premiums or looked for a better
deal with another carrier, but provided no specifics about whether such
actions would have been successful. Their testimony did not rise above
the level of speculations.
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b.

The estate planning lawyer called by Feola testified that the trustee
deprived the beneficiaries of the opportunity to take corrective action to
protect their interests, such as exploring with their aunt other options for
investing that $15,000 annual premium. She also averred that the
beneficiaries would not have allowed their aunt to continue to pay the
premiums. However, she did not state when the trust assets became
devalued such that premiums were no longer “worth it”, and suggested
that damages be awarded for all premiums paid for the policy even
though Jeannine willingly paid the premiums when initially establishing
the trust. She also provided no basis for her testimony that the
beneficiaries would have not allowed the aunt to pay premiums, and no
evidence that they could stop her from doing. She admitted that it was
merely speculation that the policy would have been cancelled if the family
had received updates from the trustee about the financial status of the
trust assets.

c.

While the timing of events was unfortunate, Feola failed to provide
evidence how the ultimate circumstances would have differed even if the
trustee had been more proactive in obtaining and distributing information
about the trust.

C. Jo Ann Howard & Associates v. Cassity, 2017 U.S. App. LEXUS 15621 (8th Cir.
2017); 2018 U.S. Dist. LEXIS 197542 (2018). Trustee of preneed funeral insurance
trusts owes duties to funeral homes and consumers who have standing to sue,
and claims against the trustee arise under trust law, are tried to the court and not a
jury, and the damage measure is determined by trust law. Claims for aiding and
abetting a fraud are rejected as not having been recognized under Missouri law. On
remand following appeal, the trial court largely rejected attempts to narrow the
court’s discretion to award damages through summary judgment motions.
1.

The Cassity family owned National Prearranged Services, Inc. (NPS), a
Missouri-based company that engaged in a nationwide fraud scheme involving
selling of preneed funeral insurance contracts. The Cassity family also owned
two Texas insurance companies. The preneed contracts required the current
payment of money (at a fixed price) in consideration for later provided funeral
services at the time of death, at the funeral home of the purchaser’s
choosing. NPS sold the contracts, and under state law was allowed to keep
20% of the proceeds and was required to place 80% in a trust with a
corporate trustee (the trust terms were largely dictated by state law). The
trustee was to invest the funds, but where the assets exceeded $250,000,
NPS was allowed to appoint an independent qualified investment advisor.
After a funeral, the funeral home would certify it provided services, NPS
would pay the home the amount in the contract plus a “growth” payment to
adjust for inflation, and then NPS was entitled to a trust distribution equal to
all deposits made with respect to that contract purchaser.

2.

A bank became trustee of the NPS trusts in 1998. At that time, NPS had
already appointed Wulf Bates & Murphy (Wulf) as investment advisor, and
Wulf remained as advisor for the duration of the bank’s trusteeship. Wulf used
the trust assets to purchase life insurance on the lives of NPS’s preneed
consumers so that when one died (and NPS would have to pay for funeral
services), the life insurance companies also owned by the Cassity family
would pay life insurance proceeds into the NPS trusts. The bank was acquired
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by a larger national bank that did not want to become trustee of the NPS
trusts, so the trusteeship was assigned to another bank that assumed duties
in 2004. At the time the national bank acquired the trustee bank, the trusts
held $122.9 million in deposits and $159.8 million in insurance coverage. In
2009, yet another large national bank acquired the prior national bank, and the
acquiring national bank’s liability in this case was derived solely from its
acquisition of the prior national bank that had acquired the liability of the
original bank trustee.
3.

In 2007, insurance regulators discovered that NPS had engaged in a massive
national fraud for serval years in which: (a) the insurance company issued
loans to NPS without trustee approval and despite the fact that loans should
only have been issued to the trusts, depleting the trust assets; (b) NPS
manipulated the payment amounts on policy applications allowing it to retain
most of the money that should have been sent to the trust (i.e. where a
consumer paid $1500, NPS changed the amount to $5, send $5 in, and keep
the balance). As a result of the fraud, a Texas court placed NPS and the
insurance companies into receivership, which triggered coverage by the state
guaranty associations that made sure the obligations to consumers to pay
funeral expenses were met. The entities agreed to a liquidation plan as well.

4.

In 2009, parties on behalf of NPS (in receivership), the funeral homes, and
consumers sued the final acquiring national bank for the alleged breaches by
the original bank trustee, alleging negligence, breach of duties as trustee,
aiding and abetting fraud, allowing the fraudulent loans, failure to account and
keep accurate trust records, allowing NPS to manipulate trust assets and
siphon millions of dollars from the trusts, and aiding and abetting the breaches
of duty by Wulf and fraud by NPS.

5.

The bank moved to strike the jury demand, asserted that all claims should be
brought only under trust law, and claimed that only NPS was a trust
beneficiary allowed to bring claims (and had waived those claims by giving
consent). The district court rejected all of the bank’s positions (other than
dismissing the aiding abetting claims as not being recognized under Missouri
law) and allowed the case to proceed to a jury trial. The jury awarded the
plaintiffs $355.5 million in compensatory damages and $35.55 million in
punitive damages. The bank’s post-trial motions were rejected and the district
court entered judgment on the jury verdict. Both sides appealed.

6.

On appeal, the 8th Circuit Court of appeals affirmed in part, reversed in part,
and remanded the case on the following grounds:
a.

The trust beneficiaries are NPS, consumers in Missouri, and the funeral
homes that were to provide services to those consumers under the
preneed contracts, because: (i) a beneficiary is a person who benefits
from a trust, is intended to benefit from the trust, or who has a right or
expectancy in a trust; (ii) under the statutory scheme, trust principal was
distributed only to NPS, but the whole purpose of the trusts was to
ensure funding for funeral services, 80% of the contract sales were
placed in the trusts to guarantee that money would be available to pay for
funerals, and funeral homes would likely not agree to perform services
without a guarantee of funds for payment; (iii) if NPS failed to make any
payments, the consumers and funeral homes were entitled to a trust
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distribution in an amount equal to all deposits made for the preneed
contract, making the consumers and funeral homes more than mere
“incidental beneficiaries”; (iv) if NPS were both settlor and sole
beneficiary, NPS could unilaterally compel trust termination contrary to
the trust purposes; and (v) any defense that the trustee’s actions were
authorized by a beneficiary does not apply to the consumers and funeral
homes, and was properly rejected by the district court.

7.

b.

The bank cannot escape liability because of the involvement of an
investment advisor because: (i) the statutes also provide that control of
investments shall not be divested from the trustee and investments must
not be beyond the authority of a reasonable prudent trustee to invest in;
and (ii) the bank could not be relieved of all investment responsibility
because that would not give effect to the statutory requirements, and a
trustee has a duty to ensure the trust assets are prudently invested,
regardless whether the trustee is investing or monitoring the investment
decisions of the investment advisor, and the trustee is only relieved of
liability where Wulf invested the assets in the manner of a prudent
trustee.

c.

The claims against the trustee were trust law claims, and should have
been tried to the court rather than to a jury. There is an exception for a
claim of indebtedness where a trustee has a duty to pay money or
property immediately and without conditions to a beneficiary and fails to
do so, but that does not apply here, and a breach of trust claim does not
become an indebtedness claim merely because the trust has since
terminated. Prior cases that allow jury trials arising from “deeds of trust”
are irrelevant because a deed of trust is a mortgage and not an actual
trust.

d.

The claims against the trustee for aiding and abetting fraud and breaches
of duty were properly dismissed because Missouri has not yet clearly
recognized those causes of action, and the federal courts of appeals are
cautious in expanding state-law theories of liability. Here, the plaintiffs are
attempting to use this new theory of liability to circumvent the damages
limitations of trust law as applied to the same conduct, and the court will
not recognize the new cause of action in that context.

On remand the district court resolved competing motions for summary
judgment as follows:
a.

The court rejected the bank’s assertion that it is shielded from liability if
the investment advisor invested in investments that were within the
authority granted under the trust agreement. The court held that the
bank’s position was an overbroad interpretation of the 8th Circuit decision
and would completely eviscerate the trustee’s duties to ensure prudent
investments were made. Simply ensuring the types of investments are
within the authority granted in the trust agreement is not enough to
relieve the trustee of liability, although the trustee is not required to check
every single investment made by the advisor. The court declined to
determine on summary judgment whether the advisor was independent
because of a dispute over material facts.

b.

The awarding of prejudgment interest is within the equitable discretion of
the court and the court denied summary judgment on the issue.
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c.

Because the evidence related to breaches of trust was in dispute, the
court declined to award summary judgment on the issue of the availability
of damages for losses to the trust or disgorgement of profits, but noted
that while those remedies may be mutually exclusive when applied to a
single incident of breach, where multiple breaches are proven the court
would have discretion to apply different remedies to each proven incident
of breach.

d.

The court may be permitted to order disgorgement of profits as a remedy
for breach, whether or not improper use or disposition of trust assets
occurred in connection with the breach. Restatement (Second) of Trusts
Section 205 does not define “profits”. The alleged premium paid to
shareholders for their bank stock when sold to another bank (over the
value that would have been paid if the liabilities were known at the time
of sale) is not a “profit” to the bank because corporations are distinct
form their shareholders, there have been no allegations to support
piercing the corporate veil, and therefore the stock price premium paid to
the shareholders is not recoverable in this action.

XXX. Torts, Slayers, & Bad Actors
A. Archer v. Anderson, 2018 Tex. LEXIS 611 (2018). Texas Supreme Court refused
to recognize tort of intentional interference with inheritance.
1.

Jack Archer executed a 1991 will that left his $7.5 million estate to his
brother, other than gifts of $90,000 to 12 Christian charities. In 1998, after a
stroke, his capacity sharply declined. Shortly thereafter, Jack’s longtime friend
(who was an attorney) prepared and had Jack sign documents naming him as
Jack’s agent, even though the medical records showed significant delusion
and confusion on the date they were signed. The agent then tried to compel
Jack to sell his ranch and Jack objected. The agent then hired attorneys to
draft new estate planning documents for Jack (the planning lawyers never
met with Jack and took their instructions only from the agent). The brother
filed guardianship proceedings for Jack, Jack’s new lawyers consented to the
appointment of temporary guardians (and stated that new estate planning
would need to wait due to incapacity), the agent fired the lawyers from the
guardianship action and hired new counsel that withdrew from the
guardianship, and the agent had Jack sign new estate planning documents
that disinherited the brother and left the entire estate to the charities.

2.

The brother refiled the guardianship action and the court appointed a guardian
over the agent’s objection. The brother contested the new estate planning
documents while Jack was still alive and settled the case with the charities by
agreeing that the new documents would not be respected or probated and
that the charities would receive only Jack’s coin collection with a value of
$600,000. The brother then sued the agent on Jack’s behalf for breach of
duty, intentional infliction of emotional distress, and legal malpractice. The
brother also successfully sued others on Jack’s behalf and settled those
claims for hundreds of thousands of dollars.

3.

The agent died in 2006 and Jack died a month later. The brother received the
bequest under the 1991 will. In 2007, the brother sued the agent’s estate for
intentional interference with inheritance to try to recover the $600,000 they
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paid to settle claims with the charities and their $3 million in attorneys’ fees in
the litigation. The jury found in the brother’s favor but awarded only $2 million
in damages. The trial court entered judgment on the verdict and added back
an additional $600,000 in damages. Both sides appealed.
4.

On appeal, a divided Texas Supreme Court reversed and held that Texas
would not recognize the tort of intentional interference with inheritance on the
following grounds:
a.

The Texas Supreme Court has never recognized the tort, and the lower
courts should not recognize it in the first instance. There is a split in the
courts of appeals as to whether the cause of action exists under Texas
law. Existing remedies are not inadequate merely because they do not
provide the relief a tort would. The fundamental difficulty with the tort is
that it claims for the judiciary the authority to supplant or augment
probate law and settled remedies and principles whenever they are
perceived to be unfair. The waste of public and private resources should
be avoided by answering the unresolved question and holding that the
tort is not recognized in Texas.

b.

The probate law protects a donor’s freedom of testation. The tort gives
the beneficiary his own right that he does not otherwise have. That right
may or may not protect the donor’s right of testation. A beneficiary’s
interests and motives and those of his donor may be consistent, but they
may also conflict. Family relationships and feelings change. An
expectancy is powerful motivation to ignore reality and misperceive a
donor’s true intent. A prospective beneficiary has no right to fairness, he
gets only what the donor chooses to give, fairly or unfairly. Probate law
protects that choice. Tort law is ill-suited to posthumous reconstruction of
a decedent’s intent. A donor may not wish to disclose his true intentions
during life and risk offending family and friends. Probate law has special
doctrines and procedures to derive the true intent. These carefully
developed doctrines take into account the context of nuanced family
dynamics and customs that are often inaccessible to outsiders. The
evidentiary rules and procedures in probate law strike a balance between
honoring a testator’s actions and addressing situations where actions
were wrongfully taken. These provisions were enacted by the legislature
and should be respected. It is not prudent for the court to recognize a
new tort simply because the probate procedures sometimes present
hardships or even bar a recovery. A new tort should only be available
where the court lacks the power to provide redress. But limits on the
probate court’s power are among the limits and procedures of probate
law with which the tort is not meant to interfere. Given probate law’s
extensive and thorough provisions to protect freedom of testation, the
lack of further remedies must be viewed not as legislative oversight but
legislative choice.
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c.

The argument that the tort is a necessary gap-filler is not compelling. The
laws of probate and restitution thoroughly govern inheritance and provide
remedies for unfairness, such as through imposition of a constructive
trust. Restitution law is itself a gap-filler that is sensitive to the rules of
procedure, standards of proof, and limitations periods of probate law,
such that it cannot be used to circumvent probate procedures. Suits on
established torts, such as fraud, conversion, theft, and breach of duty,
and also suits for declaratory judgment, may also be available. The court
is not persuaded that all of these causes of action are inadequate in
providing remedies.

d.

The fact that a plaintiff estate may not recover attorneys’ fees under
probate law (and that the fees diminish the interest of the heirs) does not
require recognizing a new tort. The rule that the costs of a good faith
contest are paid by the estate is established by probate law. While good
policy arguments might be made that the rule punishes the innocent and
does not deter wrongdoing, this does not make the probate law
inadequate or allow courts to circumvent legislative policy. If standing is
not allowed under probate law (despite its notable breadth), or relief is
lacking, the reason is legislative choice and probate proceedings should
not be retried in a tort action. The limits of restitution simply recognize
that not every wrong can be remedied.

e.

In settling the probate action, the brother chose not to seek attorneys’
fees against the charities and to pay the charities’ attorneys’ fees. The
law also provided the brother with multiple causes of action against the
agent. The brother’s desire for a probate process that differs from the one
created by the legislature on the issue of attorneys’ fees does not justify
creating a new tort.

f.

The tort is invoked in a great many cases and the bench, the bar, and the
public deserve a straight and clear answer. The court is concerned about
elder financial abuse, but the state’s extensive probate laws and
legislative improvements to guardianship law to redress abuse are the
right path to address that concern, and not a judicial expansion of tort law.
Any expansion of tort law in this respect should be left to the legislature.
Tort law should not provide a remedy that disregards the limits of
statutory probate law. The tort of intentional interference with inheritance
is not recognized in Texas and the decision of the courts of appeals to the
contrary are overruled.

B. Mulvey v. Stephens, 2018 Fla. App. LEXIS 9093 (2018). Absence of wrongful
conduct precludes claim for tortious interference with expectancy.
1.

While married to his first wife, Jack created a revocable trust to hold property
in St. Lucie County that the family called the “ranch”. After his first wife died,
Jack married Thelma. They did not combine their finances. Jack tried
unsuccessfully to sell the ranch, sometimes with the help of his daughter
Sheila. Eventually, Jack pulled the ranch out of the revocable trust and sold it
to his friends for a $500,000 note. In 2010, Jack signed a new will that
revoked his 2005 pour-over will (that would leave property to a trust that
benefitted his children) and left all of his residuary assets outright to Thelma.

2.

Jack died in 2011, Sheila contested the new will on the grounds of lack of
capacity and undue influence, and the court held that the will was valid and
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that there was no evidence of mental impairment. Sheila then sued Thelma
alleging tortious interference with expectancy. The trial jury found in Sheila’s
favor and awarded her damages in the amount of $60,000. Thelma appealed.
3.

On appeal, the court of appeals reversed and held that the trial court should
have granted Thelma’s motion for judgment notwithstanding the verdict on
the following grounds:
a.

Sheila admitted that there was no direct evidence of intentional
interference. Merely changing a document such as a will or trust is
insufficient because there must be a showing of improper actions by the
alleged tortfeasor. Here there was no evidence of an independent tort.

b.

There was no evidence that Thelma interfered with Jack’s property. Jack
removed the ranch from the trust and placed it in his and his wife’s
names as a way of paying her back for large loans she had made to him.
There was also no evidence that Thelma lied to Jack. Even if she said that
Jack’s children hoped he died so they could inherit and complained about
the care she provided him when he needed extraordinary assistance,
those statement came after he had already removed the ranch from the
trust and sold it. There was also no clear evidence that Thelma interfered
with his relationship with his son who was in prison.

C. McKay v. Thomas, 2018 Ohio App. LEXIS 4469 (2018). Tearing up draft pourover will is not sufficient to support claim for intentional interference with
expectancy.
1.

William and Clara were married in 1991. In 2010, William executed a will and
revocable trust that left his land and tangibles to Clara outright, and
established a trust for her benefit with the balance of the assets (over which
Clara had a withdrawal right). In 2014, William discussed a new will and
revocable trust with his counsel. That month, the lawyer brought a draft new
will to William at the hospital, but due to quarantine he was not allowed to see
him. He asked the nurse to give the draft will to him. He had not yet drafted
the new trust. Clara reviewed the draft will and destroyed it, stating it
contained factual inaccuracies. William died the next month and Clara
probated the 2010 will, transferred the assets to the 2010 revocable trust for
her benefit, and pursuant to the trust terms withdrew the trust assets.

2.

The disappointed heirs (William’s great niece, great-great nephew, and greatgreat niece) sued Clara for intentional interference with expectancy (and
additional claims they conceded were derivative to this claim). Clara moved for
summary dismissal which the trial court granted. The disappointed heirs
appealed. On appeal, the court of appeals affirmed on the following grounds:
a.

Ohio does recognize the tort of intentional interference with expectancy.

b.

The will that Clara destroyed was a pour-over will to a new revocable trust
that had not yet been drafted by counsel. There was no allegation that
Clara interfered with the drafting, review, or execution of a new revocable
trust. It was conceded that the new trust was never drafted. Any
suggestion of a new oral trust by William failed because of the
requirement that trusts receiving a pour-over bequest be in writing and
executed simultaneously with or prior to the will with the pour-over
clause.
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c.

Because the residue could not be poured-over to the new trust, if the will
had been signed the residue would descend to Williams’s next of kin by
intestacy, and Clara was the intestate next of kin. Because even if the will
had been signed the assets would have passed to Clara, it cannot be
proven to a reasonable degree of certainty that the expectancy of
inheritance would have been realized but for Clara’s interference.

XXXI. Third Party Liability
A. Cortese v. Sherwood, 2018 Cal. App. LEXIS 746 (2018). Third-party claim against
attorney for aiding a trustee in a breach of trust must comply with pre-filing
requirements for conspiracy claims against attorneys.
1.

Over their 23-year marriage, Francesca and Robert acquired significant wealth
in excess of $2 billion. Their long-time attorney handled all of their legal
matters including estate planning. The attorney drafted Francesca’s will that
left her $2 million estate to her daughter from a prior relationship, Christina.

2.

Christina claimed that, after mother’s death in 1997, she did not challenge the
modest size of her mother’s estate because Robert and the attorney assured
her that she would be wealthy when she inherited through Robert’s estate
plan. Christina alleged that Robert said he intended to include her equally as a
child in his estate plan, and leave her a golf course in Marbella, Spain. When
the value of her mother’s estate (then in a marital trust for Robert) dropped
from $31 million to $16 million, she claimed she was induced not to act on her
concerns about Robert’s management of the trust by the promises of future
inheritance by Robert and the attorney. In 2008, Robert and the attorney
proposed commuting the trust, Christina had questions about the relatively
modest value of the trust as part of the overall marital wealth. She alleged she
was induced not to assert the issue by the repeated promises of a large future
inheritance.

3.

Robert died in 2016, and the trustees of Robert’s trust (one of whom was the
attorney) informed Christina that she was not a beneficiary of Robert’s estate.

4.

Christina sued the attorney for breach of fiduciary duty as trustee of Robert’s
trust, for third party liability for breach of trust. The attorney demurred to the
claim for third party liability for Robert’s breach of trust because the claim did
not comply with the statutory pre-filing requirements for conspiracy claims
against attorneys. The trial court rejected the demurrer and the attorney
appealed.

5.

On appeal, the court of appeals reversed and ordered the trial court to sustain
the demurrer to the third-party claim on the following grounds:
a.

By statute, a party must establish a reasonable probability of prevailing
before pursuing a cause of action against an attorney for a civil conspiracy
with his client arising from any attempt to contest or compromise a claim
or dispute. That section does not apply where the attorney had an
independent legal duty to the plaintiff or the attorney’s acts go beyond
the performance of a professional duty to serve the client and involve a
conspiracy to violate a legal duty in furtherance of the attorney’s financial
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gain. The statute was enacted to combat the use of frivolous conspiracy
claims brought as a tactical ploy to disrupt the attorney-client relationship.
The exceptions to the statute mirror prior case law.
b.

The second cause of action are based on the allegations that the attorney
conspired with Robert to attempt to contest or compromise a claim or
dispute. She claimed that the attorney induced her not to challenge
Robert’s actions as executor and trustee of his wife’s estate and trust, by
representing she would receive a large inheritance from Robert’s estate.
The court cannot conceive how the attorney could have participated in
Robert’s alleged breaches of fiduciary duty without an implied agreement
to do so. If the allegations are taken as trustee, there must have been an
agreement between Robert and the attorney to effectuate a common
plan or design. While state law recognizes a cause of action for
participation in a breach of trust, the tort is dependent on the trustee’s
breach of duty. While there may be a third-party cause of action that does
not involve a claim of conspiracy, this is not the case here. Here the
allegations imply an agreement between Robert and his attorney, and the
claims are that the attorney participated in and assisted Robert in his
breaches.

c.

The pre-filing requirements apply to conduct that arises from an attempt
to contest or compromise a claim or dispute. The dispute did not need to
mature into actual litigation for the pre-filing requirement to apply.

d.

The statutory exceptions do not apply because: (i) there is no allegation
that the attorney represented Christina, he represented only Robert, the
client here was Robert as fiduciary alone and not the beneficiaries; (ii)
there is no allegation that the attorney’s statements to Christina were
false when made in 1997 and 2009, and Robert could have changed his
estate planning documents after that time, and therefore there is not a
sufficient allegation of fraud; (iii) there is not allegation of conduct by the
attorney that was beyond his work for his client and, as Robert’s attorney,
the attorney had no duty to protect Christina or advocate for her benefit;
(iv) there is no allegation that the attorney was negligent in providing
advice to Christina; (v) the allegations were that the attorney was
following his client’s instructions; (vi) there is no duty by the attorney to
ensure that Robert kept his promises to Christina; (vii) there is no
allegation that the attorney personally gained from the actions; (viii)
allegations that the attorney was paid for legal work are not adequate; and
(ix) allegations that the attorney’s son was employed by one of Robert’s
companies are not enough because the alleged wrongful conduct
occurred after the son was employed and therefore the attorney’s
conduct could not have been motivated by a desire to obtain a benefit for
his son.

I-D-133

STATE BAR SERIES

Elective Share Traps For The Unwary
Presented By:
Suzanne T. Plybon
Arnall Golden Gregory LLP
Atlanta, GA
Michael L. Van Cise
Arnall Golden Gregory LLP
Atlanta, GA

Chapter 2
1 of 104

Elective Share Traps for the Unwary
by
Suzanne Tucker Plybon
Michael L. Van Cise
Arnall Golden Gregory LLP
Atlanta, Georgia1

We wish to thank Tyson Willis, Arnall Golden Gregory LLP, for his assistance in performing research and
preparing these materials.

1

© 2019, Suzanne Tucker Plybon, Michael L. Van Cise, Tyson Willis, Arnall Golden Gregory LLP. All rights
reserved.

Chapter 2
2 of 104

Elective Share Traps for the Unwary
by
Suzanne Tucker Plybon
Michael L. Van Cise
Arnall Golden Gregory LLP
Atlanta, Georgia
I.

Introduction ............................................................................................................................. 1
A.

Impediments to Testamentary Freedom; Types of Protections for Family ......................... 1
1.

Elective Shares .................................................................................................................. 1

2.

Amounts for Support........................................................................................................ 2

3.

Homestead and Family Exemptions ................................................................................ 2

4.

Community Property........................................................................................................ 2

5.

Qualified Retirement Plans .............................................................................................. 3

6.

Dower and Courtesy ......................................................................................................... 3

B.

Reasons for Protecting (or Restricting) the Surviving Spouse’s Share ............................... 3
1.

Multiple Marriages; Children from Other Marriages ...................................................... 3

2.

Tax Planning .................................................................................................................... 4

3.

Preservation of Family Business ...................................................................................... 4

4.

Strained Relationship with Surviving Spouse/Pending Divorce ..................................... 4

5.

Medicaid Eligibility .......................................................................................................... 4

6.

Spouse with Significant Assets or Income ....................................................................... 4

C.

Georgia’s Lack of Elective Share; Year’s Support ................................................................ 5
1.

Historical Notes................................................................................................................ 5

2.

Year’s Support; Amount ................................................................................................... 5

3.

Provision in Will in Lieu of Year’s Support ...................................................................... 6

4.

Why Georgia Practitioners Should Be Aware of Elective Share Laws ............................. 6

II. Representative Laws on Elective Shares and Exempt Property ...............................................7
A.

Florida .................................................................................................................................. 8
1.

Elective Share ................................................................................................................... 8

2.

Homestead ...................................................................................................................... 16

3.

Exempt Property ............................................................................................................. 17

4.

Family Allowance ............................................................................................................ 19

B.

Sampling of Jurisdictions ................................................................................................... 19
1.

Percentage or Fraction. ................................................................................................... 19
i

Chapter 2
3 of 104

2.

Probate Estate vs. Augmented Estate ............................................................................. 21

3.

Application to Specific Property .................................................................................... 23

4.

Satisfaction of Elective Share ......................................................................................... 24

5.

Timing and Form of Election ......................................................................................... 25

6.
C.

Waivability ..................................................................................................................... 26
Choice of Law ..................................................................................................................... 26

1.

General Rule – Decedent’s Domicile ............................................................................. 26

2.

North Carolina Exception .............................................................................................. 26

3.

New York Exception ....................................................................................................... 26

III. Tax Consequences of Elective Share ..................................................................................... 27
A.

Estate Tax........................................................................................................................... 27
1.

Marital Deduction .......................................................................................................... 27

2.

Non-Citizen Spouses ...................................................................................................... 27

3.

Not a Debt for Federal Transfer Tax Purposes .............................................................. 27

B.

Income Tax ........................................................................................................................ 27
1.

Separate Share Under § 663........................................................................................... 27

2.

Year’s Support and Temporary Maintenance ................................................................ 28

3.

Retirement Accounts Passing as Part of Elective Share ................................................ 28

IV. Tips, Tricks, and Traps for the Unwary ................................................................................. 28
A.

Obtain a Waiver in a Binding Agreement Prior to Death. ................................................. 28
1.

Prenuptial Agreement .................................................................................................... 28

2.

Postnuptial Agreement .................................................................................................. 29

3.

Consideration as Inducement ........................................................................................ 29

B.

Make Lifetime Gifts Strategically. ..................................................................................... 29
1.

Reduction of the Elective Estate .................................................................................... 29

2.

Nature of Retained Assets .............................................................................................. 30

3.

Gift Planning and Life Insurance ................................................................................... 30

C.

Retitle Assets to Fall Outside of the Elective Estate. .......................................................... 31
1.

Probate-Only States ........................................................................................................ 31

2.

Augmented-Estate States ................................................................................................ 31

D. Purchase Treasury Obligations. .......................................................................................... 31
E.

Get Divorced. ..................................................................................................................... 32
1.

Effect of Divorce ............................................................................................................. 32

2.

Separate Property Treated Differently in Divorce ......................................................... 32
ii

Chapter 2
4 of 104

F.

Offer the Spouse a Carrot for Waiving the Elective Share After the Client’s Death. ......... 32

G. Satisfy the Elective Share in the Most Advantageous Way Possible. ................................ 33
1.

Retirement Accounts and Income in Respect of a Decedent ......................................... 33

2.

Consider Using a Trust to Preserve Federal GST Exemption ........................................ 33

3.

Difficult-to-Value Assets ................................................................................................ 34

H. Make Sure the Funding is Recognized for Elective Share Purposes. ................................ 34
1.

Probate-Only States ....................................................................................................... 34

2.

Augmented-Estate States ............................................................................................... 35

I.

J.

Choose Domicile Carefully. ................................................................................................ 35
1.

Elective Share Jurisdictions ........................................................................................... 35

2.

Community Property Jurisdictions ................................................................................ 36
Don’t Forget About Property Location. ............................................................................. 36

Appendix A Surviving Spouse’s Rights to Share in Deceased Spouse’s Estate ........ 37

iii

Chapter 2
5 of 104

Elective Share Traps for the Unwary
by
Suzanne Tucker Plybon
Michael L. Van Cise
Arnall Golden Gregory LLP
Atlanta, Georgia
I.

Introduction
A.

Impediments to Testamentary Freedom; Types of Protections for Family
Although decedents generally have significant freedom in how they dispose
of their property, whether probate or nonprobate, there are several
instances in which the law imposes certain restrictions on the freedom to
dispose of assets at death. These restrictions typically limit the ability to
disinherit a surviving spouse, and in some cases, surviving children. Several
common examples are listed below.
It should be noted that these restrictions are not the same as laws of
intestate succession. Intestacy laws are only default rules that provide for
who receives property in the absence of a will, whereas the restrictions
discussed below can override a will or other estate planning documents.
1.

Elective Shares
a.

In the United States, the vast majority of states provide that a
surviving spouse can elect to take a portion of a decedent’s
estate, regardless of the provisions of the will (and in some
cases other documents). The remaining states, with the
exception of Georgia, have community property regimes
effective at death (as discussed below). Elective share laws
generally only provide for the spouse, and not for children.2
As discussed more fully in the sections that follow, elective
share statutes vary widely and along many dimensions, and
must be examined carefully on a state-by-state basis.

b.

Foreign countries also frequently have complex elective or
forced share rules, which may or may not resemble the
statutes in the U.S.

The exception is Louisiana, which provides that children age twenty-three or younger, and children over
23 and disabled, cannot be deprived of their forced share (generally up to one-fourth of the estate) “unless
the decedent has just cause to disinherit [them].” See La. Civ. Code art. 1493 et seq. Interestingly, Louisiana
is also a community property state.

2

1
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2.

Amounts for Support
Several jurisdictions provide a surviving spouse, and sometimes
minor children, the right to an amount needed to support the
protected persons for a period of time. Frequently, this period is for
one year (e.g., Georgia’s year’s support), but may also be extended to
the duration of the administration of the estate in some cases.

3.

Homestead and Family Exemptions
Several states also provide certain amounts to which a surviving
spouse or minor children are entitled as “homestead exemptions,”
“family exemptions,” or other similar concepts. Depending on the
state, these exemptions may relate to dollar amounts and/or specific
categories of property. State laws also vary in the amount of these
exemptions, as well as whether exemptions count toward an elective
share.

4.

Community Property
Several states have some form of community property laws in lieu of
an elective share concept. Although people often think of community
property laws as primarily affecting the division of property in
divorce, community property laws can also have a significant impact
on the disposition of property at the death of the first spouse.
Community property laws do not restrict testamentary dispositions
specifically, but rather are a limitation on ownership of property
acquired during marriage. These laws generally provide that each
spouse is a one-half owner in marital property, regardless of formal
titling. Thus, a decedent may not have the right to dispose of more
than the decedent’s one-half interest in community property, not
because the law requires the decedent to leave a portion of the other
half to the decedent’s spouse, but because the decedent does not own
the other half at all.
The states that have some form of community property laws are
Louisiana, Arizona, California, Idaho, Nevada, New Mexico, Texas,
Washington, and Wisconsin.

2
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5.

Qualified Retirement Plans
Under ERISA, a qualified retirement plan (such as a 401(k), but not
an IRA) cannot pass to anyone other than the surviving spouse
without the spouse’s consent.3

6.

Dower and Courtesy
Dower and courtesy were common law rights providing the surviving
spouse with a life estate in a portion (generally one-third) of the
decedent spouse’s property.4 Dower and courtesy have been
repealed in most states (typically in favor of an elective share), but
still exist in a handful of jurisdictions.5

B.

Reasons for Protecting (or Restricting) the Surviving Spouse’s Share
The general motivation behind these types of restrictions has been to
protect family members, and in particular spouses, from being disinherited
when a spouse or parent dies. Jurisdictions may have an interest in forcing
decedents to provide for family members both out of fairness and out of a
desire to prevent those persons from becoming dependent on the
government. It also seems reasonable to assume that, at least in most cases,
a surviving spouse should not be treated worse than a divorcing spouse.
However, there are also several reasons why a client may wish to limit the
amount or the form of the property passing to the surviving spouse. Some
of these reasons are listed below.
1.

Multiple Marriages; Children from Other Marriages
The marriage may be a second or third (or later) marriage, and the
client may wish to primarily benefit his or her descendants, rather
than the surviving spouse. This may especially be the case if the
spouse already has significant assets.
Alternatively, a client may wish to leave property to a trust for the
spouse rather than outright in order to preserve the assets for the
client’s descendants in the event the surviving spouse gets remarried.

I.R.C. § 401(a)(11).
Kenneth Rampino, Spousal Disinheritance in Rhode Island: Barrett v. Barrett and the (De)evolution of
the Elective Share Law, 12 Roger Williams U. L. Rev. 420, 427 (2007), available at:
http://docs.rwu.edu/rwu_LR/vol12/iss2/5.
5 See, e.g., Ark. Code Ann. § 28-11-101 et seq.
3

4
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2.

Tax Planning
For estate and generation-skipping transfer tax reasons, it may be
more tax-efficient to leave property to descendants, rather than a
spouse. Similarly, a client may prefer to leave assets in trust for the
surviving spouse, rather than outright, in order to protect the assets
from future wealth transfer tax.

3.

Preservation of Family Business
The client’s estate may consist largely of a multi-generational family
business, and the family may wish to keep the business in the hands
of lineal family members.

4.

Strained Relationship with Surviving Spouse/Pending Divorce
The marriage may be struggling or in process of termination, but it
may not have formally terminated as of the client’s death. In such
cases, it is understandable that the client would not want to provide
for the surviving spouse, especially if the spouse is primarily
responsible for the failing marriage.

5.

Medicaid Eligibility
For smaller estates, a large bequest to the surviving spouse may
impact Medicaid eligibility. Thus, it may be preferable in such cases
to modify the amount or form of bequests to the surviving spouse.

6.

Spouse with Significant Assets or Income
If the client’s spouse is already well provided for through the spouse’s
own assets or other sources of income, the client may wish to
minimize bequests for the spouse in order to focus on other
objectives, such as tax planning, charitable giving, or providing for
descendants and other family members.

A study of Georgia wills from 1966 t0 1996 reveals that spousal
disinheritance is uncommon, occurring in only about 4% of cases, and that
often where the spouse was not given any substantial interest in the estate,
there was good evidence in the record that it was for a good reason, such as
certain of the reasons described above.6

Jeffrey N. Pennell, Minimizing the Surviving Spouse’s Elective Share, C032 ALI-CLE 291 (2014). The
study initially cites that disinheritance occurred in 17.08% of wills, but approximately 75% of these

6

4
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C.

Georgia’s Lack of Elective Share; Year’s Support
Georgia is the only non–community property state which does not have
legislation mandating an elective share. Georgia only provides that a
decedent’s spouse and minor children are entitled to a year’s support under
O.C.G.A. 53-3-1 et seq.
1.

Historical Notes
Although year’s support has been referred to as a “favored child of
the law”7 in Georgia, it is not clear why Georgia has never adopted an
elective share statute. As discussed further below, several other
states provide for both year’s support and a statutory elective share.

2.

a.

The initial version of the year’s support statute applied only to
surviving wives. However, the statute was amended in 1979
to include husbands/widowers, in light of the Supreme
Court’s interpretation of the Equal Protection Clause in Orr v.
Orr, 440 U.S. 268, 99 S.Ct. 1102, 59 L.Ed.2d 306 (1979).8

b.

Section 53-4-1 of the Georgia Code explicitly allows a testator
to disinherit the surviving spouse and descendants. Previous
versions of the statute added that “in such case the will should
be closely scrutinized, and upon the slightest evidence of
aberration of intellect, or collusion or fraud, or any undue
influence or unfair dealing, probate should be refused.”9
However, this closer scrutiny of the will in a caveat proceeding
applied only if the spouse was “altogether excluded” from the
testator’s will, and could be avoided if the decedent’s will left
a nominal bequest of $1.00 to the surviving spouse.10

Year’s Support; Amount
The amount of year’s support in Georgia can be highly variable. If no
objection is made to the petition for year’s support, then the probate
court “shall” set aside the property requested in the petition as year’s
support. If there is an objection, the probate court shall award “an
amount sufficient to maintain the standard of living that the

“disinheritances” included a substantial bequest for the benefit of the spouse in the form a trust or life estate
(as opposed to outright).
7 Gross v. Shankle, 97 Ga. App. 631, 634 (1958).
8 See Gentry v. Black, 178 Ga. App. 284, 286, 342 S.E.2d 729, 731 (1986), rev'd on other grounds, 256 Ga.
569, 351 S.E.2d 188 (1987) (discussing the reasons for the statutory change).
9 Georgia 1933 Code § 113-106 (superseded by O.C.G.A. § 53-4-1).
10 Beman v. Stembridge, 211 Ga. 274, 85 S.E.2d 434 (1955).

5
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surviving spouse and each minor child had prior to the death of the
decedent.”11
a. In large estates, year’s support may be only a small fraction of
the total estate, and can be much less than an elective share
would be had the decedent resided in an elective share state
at the time of death. For example, if a decedent has a
$100 million estate, a probate court might determine that
$1 million is sufficient to maintain the spouse’s standard of
living.12 By comparison, the spouse could receive $30–50
million from an estate of that size in a state with an elective
share.
b. In smaller estates, the amount of year’s support can be the
entire estate. Of course, this can be advantageous, as a
petition for year’s support may in some instances be used to
defeat other, lower-priority creditors.
3.

Provision in Will in Lieu of Year’s Support
As with elective share laws in other states, a surviving spouse of a
Georgia-domiciled decedent can be forced to choose between the
benefits provided under the decedent’s will and year’s support.
However, O.C.G.A. § 53-3-3 states only that the spouse can be forced
to elect, and does not specify that the same is true for minor children.

4.

Why Georgia Practitioners Should Be Aware of Elective Share Laws
Even though Georgia has comparatively narrow protection for
surviving spouses, it is still important for Georgia practitioners to be
familiar with elective share and community property laws for several
reasons:
a.

First, clients may have previously lived in another state.
Moving to Georgia may open up planning opportunities to
limit a spouse’s share that were not previously available. In
addition, community property will generally retain its
character as such when the owners move from a community
property state to a separate property state. Community
property can be converted to separate property in multiple
ways, including by agreement between the spouses, but it is

O.C.G.A. § 53-3-7.
Of course, the court could also determine that a larger (or a smaller) amount is appropriate. Nonetheless,
even a more generous award of $10 million in situation case would likely be much less than the spouse’s
entitlement under elective share regimes.

11

12
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important to understand the implications of community
property so that spouses can make an informed decision
whether to preserve or terminate community property status.

II.

b.

Second, there may be instances where the client is a Georgia
domiciliary, but the client’s spouse is domiciled in another
state.13 In such cases, the client’s entitlement will generally
be based on the laws of the decedent spouse’s domicile, not
the state of Georgia.

c.

Third, clients may not stay in Georgia forever. Clients may
relocate for work, family, tax, or other reasons, and they will
be subject to some form of elective share or community
property regime wherever they go.

d.

Fourth, a client may be a non-spouse beneficiary of an out-ofstate decedent (such as a child of the decedent). The
decedent’s spouse (a/k/a the client’s step-mother) may be
entitled to an elective share, which could significantly impact
the child’s share of the estate.

e.

Finally, clients may have property located in other states.
Although elective share laws typically apply only based on the
decedent’s domicile, a few states do apply their laws to
property located in the state, at least in limited circumstances.

Representative Laws on Elective Shares and Exempt Property
Although all states provide some form of protection for spouses, those laws vary
significantly from state to state. Even among states that have elective share
statutes (as opposed to community property laws), there are still several variables,
including (1) the fraction or percentage to which the spouse is entitled, (2) the
extent, if any, to which the elective share applies to nonprobate assets, (3) the
extent to which family exemptions and other assets count toward the surviving
spouse’s elective share, and (4) the timing of making the election against the estate.
As many Georgia advisors have clients who live in (or intend to live in) Florida, the
materials that follow provide a detailed summary of Florida spousal entitlements,
followed by an overview of some other states’ laws regarding elective shares.

Presumably, this would most often be the case in a failing marriage that had not yet been legally
terminated. E.g., Estate of Burshiem, 483 N.W.2d 175 (N.D. 1992). However, the authors have worked
with happily-married clients who live in different states for other reasons, such as work responsibilities or
caring for an aging or ill family member.

13
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A.

Florida
1.

Elective Share
a.

Entitlement
The surviving spouse of an individual who dies domiciled in
Florida is entitled to an elective share of that decedent’s
estate.14 Importantly, there is no requirement as to the
surviving spouse’s residency either at the time of the
decedent’s death or later.

b.

Thirty percent (30%)
Florida provides that a surviving spouse is entitled to 30% of
the “elective estate.”15 The duration of the marriage and the
separate assets of the surviving spouse have no bearing on the
entitlement of the surviving spouse.

c.

Augmented estate; Property entering into elective estate
The elective estate is an augmented estate, not just the probate
estate, and, pursuant to section 732.2035 of the Florida
Statutes, includes:
i.

Probate estate
This is not only the Florida probate estate, but also
property subject to an estate administration in any
state of the United States or in the District of
Columbia.16

ii.

Protected homestead
“The decedent’s interest in property which constitutes
the protected homestead of the decedent.”17
Note that property owned as a tenancy by the entirety
or in joint tenancy with rights of survivorship is not
protected homestead.18 Rather, such property is

Fl. Stat. § 732.201.
Fl. Stat. § 732.2065.
16 Fl. Stat. § 732.2025(7).
17 Fl. Stat. § 732.2035.
18 Fl. Stat. § 731.201(33).
14
15
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included (in part) pursuant to a different section of the
statute.
If the spouse waives the spouse’s right to homestead
(and does not receive an interest in the homestead
upon the decedent’s death), no part of the homestead
is included in the elective estate.19
iii.

TOD/POD accounts and securities20

iv.

Joint/JTWROS property
“The decedent’s fractional interest in property . . . held
by the decedent in joint tenancy with right of
survivorship or in tenancy by the entirety. For this
purpose ‘decedent’s fractional interest in property’
means the value of the property divided by the number
of tenants.”21 This includes homestead property titled
as a tenancy by the entireties or a joint tenancy with
right of survivorship.22
Florida law does, generally, ensure that the same
property is not counted twice, so this category
expressly excludes property described in section
732.2035(3) or (8).

v.

Property transferred by the decedent subject to a power
to revoke
This category includes property transferred by the
decedent to a revocable trust.23
Although a beneficiary designation (such as on a life
insurance policy or retirement plan) would be
revocable by the decedent, because this category
requires a transfer, these items (i.e., life insurance and
retirement plans passing by beneficiary designation)
are not captured by section 732.2035(5) of the Florida
Statutes. Rather, these items are more often captured
under other sections of the statute unless the property
was transferred by the decedent prior to death.

Fl. Stat. § 732.2045(1)(i).
See Fl. Stat. § 732.2035(3).
21 Fl. Stat. § 732.2035(4).
22 See Belcher’s Redfearn Wills and Administration in Florida § 5:3.
23 See Fl. Stat. § 732.2035(5).
19

20
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vi.

Retained right to income; certain other retained rights
This category of retained interests in property
transferred by the decedent includes rights to
payments under annuity trusts, unitrusts, and
commercial or private annuities.24
This category also includes property “transferred by
the decedent to the extent that at the time of the
decedent’s death: . . . [t]he principal of the property
could, in the discretion of any person other than the
spouse of the decedent, be distributed or appointed to
or for the benefit of the decedent.”25

vii.

Net cash surrender value of life insurance immediately
before death.26

viii.

Death benefit under a pension, retirement or deferred
compensation plan.27

ix.

Certain transfers within one year of death, other than

x.
d.

(a)

I.R.C. section 2503(e) medical expenses

(b)

I.R.C. sections 2503(b) or 2503(c) annual
exclusion gifts (not doubled)28

Property transferred during the decedent’s life to an
elective share trust.29

Valuation of property includible in (augmented) elective
estate
i.

Generally
Florida law provides rules for the valuation of property
interests includible in the elective estate.30 Generally,
property is valued as of the date of death, and
mortgages and liens reduce the fair market value of

See Fl. Stat. § 732.2035(6).
Fl. Stat. § 732.2035(6)(a).
26 See Fl. Stat. § 732.2035(7); see also Fl. Stat. § 732.2045(1)(d) (expressly excluding death benefit in excess
of the net cash surrender value).
27 See Fl. Stat. § 732.2035(8).
28 See Fl. Stat. § 732.2035(9).
29 Fl. Stat. §§ 732.2025(10); 732.2035(10); 732.2155(4).
30 See Fl. Stat. § 732.2055.
24
25
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property for the purpose of determining the value of
the elective estate.31
ii.

Life insurance
With regard to a life insurance policy on the decedent’s
life in which the decedent had some ownership or
beneficial interest, only the net cash surrender value of
the policy immediately before the decedent’s death (or
at the time of transfer/termination in the case of
inclusion pursuant to the look-back period) counts
toward the elective estate. This is the case irrespective
of to whom the death benefit is payable.
Life insurance maintained pursuant to a court order is
excluded from the elective estate.32

iii.

Income in respect of a decedent
The value of retirement plan assets such as traditional
401(k) and traditional IRA assets are valued at their
value for transfer tax purposes on the date of
decedent’s death. Accordingly, no reduction in the
value is given for the built-in income tax liability of this
asset. Further, although if estate tax is owed by the
decedent’s estate the recipient of the plan could receive
an income tax benefit pursuant to section 691(c) of the
Internal Revenue Code of 1986, as amended, this
seems not to be counted as an “asset.”

iv.

Property subject to look-back period of one year
Property included in the elective estate because of a
transfer or termination within one year of the
decedent’s death is valued as of the date of the
termination or transfer.33

Fl. Stat. § 732.2055.
Fl. Stat. § 732.2045(e).
33 See Fl. Stat. § 732.2055(5).
31

32
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e.

Valuation of property used to satisfy the elective share
i.

Transfers in satisfaction of the elective share/elective
share trusts
“Transfers in satisfaction of the elective share” would
seem to mean anything transferred to the surviving
spouse, but the phrase is given a specific meaning.
Under Florida law, the phrase means “an irrevocable
transfer by the decedent during life to an elective share
trust.”34 Property in such an elective share trust
funded during life is valued on the date of the
decedent’s death.35 See II.A.1.f below for how much of
such a trust counts toward satisfying the elective share.

ii.

Nonprobate transfers to surviving spouse (other than
life insurance)
The value of “protected homestead,” TOD/POD
accounts, and jointly titled property that passes to the
surviving spouse is determined as of the date of
death.36

iii.

Life insurance payable to the surviving spouse
The value of proceeds of life insurance payable to the
surviving spouse is measured as of the date of the
decedent’s death.37

iv.

Retirement plan assets
Retirement plan assets passing to the surviving spouse
by beneficiary designation are valued as of the date of
the decedent’s death.38

v.

Distributions to the spouse from the probate estate
“[P]roperty distributed to the surviving spouse by the
personal representative” is valued as of the date of
distribution.39

Fl. Stat. § 732.2025(10).
Fl. Stat. § 732.2095(1)(a)1.
36 Fl. Stat. § 732.2095(1)(a)6.
37 Fl. Stat. § 732.2095(1)(a)7.
38 See Fl. Stat. § 732.2095.
39 Fl. Stat. § 732.2095.
34
35
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vi.

Life estate (not in trust)
The value of a life interest in property left to the
surviving spouse is one-half (1/2) of the value of the
property on the applicable valuation date.40

vii.

Other property
The statute provides rules for other property not
mentioned above, including a “catch-all” that provides,
“[i]n all other cases, the date of the decedent’s death or
the date the surviving spouse first comes into
possession of the property, whichever occurs later.”41

f.

Florida also has special rules for how much a transfer in trust
for the benefit of the spouse “counts” toward satisfying the
elective share.
i.

Not an “elective share trust”:
Unless the trust is an “elective share trust,” at best fifty
percent (50%) of the trust principal of the trust counts
toward the satisfaction of the elective share. The
measure is “the transfer tax value of the interest on the
applicable valuation date.”42
An “elective share trust” is a trust (1) that provides all
income to the spouse, payable at least annually (or use
of the property), (2) over which the spouse has the
power to compel the trustee to make property
productive or convert it in a reasonable time,
and (3) during the spouse’s life, no person other than
the spouse has the power to distribute income and
principal to anyone other than the spouse.43

ii.

An “elective share trust”:


“worst case” – only 50% of property transferred to
trust counts toward elective share.44

Fl. Stat. § 732.2095(2)(a).
Fl. Stat. § 732.2095(1)(a)9.
42 Fl. Stat. 732.2095(2)(f).
43 Fl. Stat. § 732.2025(2).
44 Fl. Stat. § 732.2095(2)(d)3.
40
41
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g.



trust with a “qualifying invasion power”45 but not a
qualifying power of appointment (essentially, a
general power of appointment) counts at 80% of
value



trust that includes a “qualifying invasion power”
and grants a testamentary general power of
appointment counts 100%.46

Satisfaction of the elective share; priority and abatement
i.

First, property passing to or for the benefit of surviving
spouse
Property included in the elective estate and passing to
or for the benefit of the surviving spouse (including
property bequeathed/devised under a will or revocable
trust, retirement plan assets, community property, and
life insurance death benefits47) counts first in the
satisfaction of the elective share.48
Property disclaimed by the surviving spouse which
would, absent the disclaimer, have passed to the
spouse also counts as satisfying the elective share.49

ii.

Next, claims against classes of property
If the elective share is not satisfied by property passing
to or for the benefit of (or disclaimed by) the spouse,
the surviving spouse has a claim against other property
in the elective estate in an order of priority set forth in
the statute. Florida law provides for three classes of
property, and property in a lower-priority class is not
reached until all the property of the prior class is
consumed. For example, “class 2” property is not
subject to claims at all until “class 1” is fully exhausted
in satisfaction of the elective share (less whatever

“Qualifying invasion power” means a power held by the surviving spouse or the trustee of an elective
share trust to invade trust principal for the health, support, and maintenance of the spouse. The power may,
but need not, provide that the other resources of the spouse are to be taken into account in any exercise of
the power.” Fl. Stat. § 732.2095(1)(c).
46 See Fl. Stat. § 732.2095(1)(c).
47 Death benefits received from a policy on the decedent’s life where the surviving spouse was the owner of
the policy do not count toward satisfaction of the elective share. See Fl. Stat. § 732.2075(1)(d).
48 See Fl. Stat. § 732.2075(1).
49 Fl. Stat. § 732.2075(1)(f).
45
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passed to or for the benefit of the spouse). Each class
will be discussed in turn.
iii.

“Class 1” - probate estate and revocable trust
“Only direct recipients of property included in the
elective estate and the beneficiaries of the decedent
probate estate or of any trust that is a direct recipient,
are liable to contribute toward satisfaction of the
elective share.”50
Unless the decedent’s will provides otherwise, property
paid from the decedent’s estate is paid in the order of
priority for abatement under Florida law.51 Property
abates in the following order (1) property passing by
intestacy, (2) residuary bequests, (3) “[p]roperty not
specifically or demonstratively devised”, (4) specific
and demonstrative bequests (generally pro rata within
this class).52 Florida law also provides for the order in
which revocable trust property must be used to satisfy
the elective share if the revocable trust does not
specify.53 If there is both an estate and a revocable trust
at issue, the priority provisions “are to be applied to
charge contribution for the elective share to the
beneficiaries of the probate estate and revocable trusts
as if all beneficiaries were taking under a common
governing instrument.”54

iv.

“Class 2” – POD/TOD, joint property, life insurance,
retained interests, and retirement plan assets55

v.

“Class 3” – all other property interests other than
protected charitable interests which are included in the
elective estate

vi.

Certain trusts56
Because only a portion of certain trusts of which the
spouse is a beneficiary are included in the elective

Fl. Stat. § 732.2085.
See Fl. Stat. § 732.7025(6).
52 See Fl. Stat. § 733.805.
53 See Fl. Stat. § 732.2075(7).
54 See Fl. Stat. § 732.2075(5).
55 See Fl. Stat. § 732.2075(2)(b).
56 See Fl. Stat. § 732.2075(3).
50
51
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estate, these trusts seemingly are not captured by “class
3”. The statute contemplates that reduction of such a
trust by a claim made against such a trust would affect
the calculation of the elective estate and provides, in
effect, that “if necessary, further recalculations of the
value” shall be made.57
vii.
2.

Charitable lead trusts58

Homestead
a.

b.

Limitations/definitions
i.

Real property consisting of 160 acres outside municipal
limits or 1/2 acre within municipal limits; in all cases
includes improvements located on the land without
regard to value

ii.

Owned by a natural person
A beneficial interest in a revocable trust held by
a natural person can qualify as a Florida
homestead.59

(b)

A corporation cannot claim the homestead
exemption60

Benefits
i.

c.

(a)

Homestead property is exempt from forced sale

Restrictions on testamentary freedom
i.

Devise of Florida homestead property is limited (by the
Florida Constitution) if the owner is married and/or
has a minor child.61

ii.

Can be waived in prenuptial or postnuptial agreement.

iii.

Can be waived by the spouse by deed through the
inclusion of language provided by statute (or

See Fl. Stat. § 732.2075(3)(b).
See Fl. Stat. § 732.2075(4).
59 See Fl. Stat. § 732.4015(2)(a).
60 DeJesus v. A.M.J.R.K. Corp., 2018 WL 793441 (Fla. 2d DCA 2018).
61 See FL. CONST. art. 10 § 4.
57

58
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substantially similar language).62 The statute providing
this “safe harbor” language became effective July 1,
2018. For a good discussion of the new statute and the
constitutional protections of the homestead see Goethe
and Baskies, Homestead Planning Under Florida’s
New “Safe Harbor” Statute, 93 Fl. B.J. 36 (May/June
2019).
3.

Exempt Property
a.

b.

What constitutes exempt property?
i.

The homestead and $1,000 of personal property are
protected from creditors of the decedent’s estate
pursuant to the Florida Constitution.63

ii.

Household furniture, furnishings and appliances in the
decedent’s usual place of abode up to $20,000.64

iii.

Two motor vehicles with a gross vehicle weight of
15,000 pounds65 or less “held in the decedent’s name
and regularly used by the decedent or members of the
decedent’s family as their personal motor vehicles.66
The term “motor vehicles” includes motorcylces, golf
carts, farm tractors, cars, and trucks but excludes
bicycles, motorized scooters, “electric personal
assistive mobility devices” (e.g., Segways), mobile
carriers, swamp buggies, and mopeds.

iv.

529 plans (including prepaid tuition plans).67

v.

Certain teacher and school administrator death
benefits.68

Exempt from claims
Exempt property is exempt from all claims against the estate
except those secured by exempt property.69

See Fl. Stat. § 732.7025.
See FL. CONST. art. 10 § 4.
64 Fl. Stat. § 732.402(2)(a).
65 According to Edmunds, the gross weight of a 2019 8-cylinder Cadillac Escalade is 7,300 pounds. As such,
it seems likely that most cars and trucks will not exceed the weight threshold.
66 Fl. Stat. § 732.402(2)(b).
67 Fl. Stat. § 732.402(2)(c).
68 See Fl. Stat. § 732.402 (defining exempt property); § 112.1915(3) (specifying the benefits afforded).
69 See Fl. Stat. § 732.402(3).
62
63
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c.

Exempt property “shall be excluded from the value of the
estate before residuary, intestate, or pretermitted or elective
shares are determined.”

d.

Waiver
i.

Lifetime waiver by beneficiary
Entitlement to exempt property can be waived by a
spouse.70

ii.

Post-death waiver
Persons entitled to exempt property are deemed to
waive their right to such property “unless a petition for
determination of exempt property is filed by or on
behalf of persons entitled to the exempt property on or
before the later of the date that is 4 months after the
date of service of the notice of administration or the
date that is 40 days after the date of termination of any
proceeding involving the construction, admission to
probate, or validity of the will or involving any other
matter affecting any part of the estate subject to
[section 732.402 of the Florida statutes].71

e.

Devise
Unlike homestead property (the devise of which is limited by
Florida law), exempt property under section 732.402 of the
Florida statutes may be devised72 by Will. However, devise of
the property removes the property from the exempt property.
Even so, certain recipients may still receive the property
exempt from claims.73

See Fl. Stat. § 732.702.
Fl. Stat. § 732.402(6).
72 Although “devise” typically connotes the testamentary disposition of real property, in Florida “devise” is
a defined term which, by definition, encompasses “gift” “bequest” and “legacy”. See Fl. Stat. 731.201(10).
73 “Property specifically or demonstratively devised by the decedent’s will to any devisee shall not be
included in exempt property. However, persons to whom property has been specifically or demonstratively
devised and who would otherwise be entitled to it as exempt property under this section may have the court
determine the property to be exempt from claims, except for perfected security interests thereon, after
complying with the provisions of subsection (6) [of section 732.402 of the Florida statutes].” Fl. Stat.
§ 732.402(5).
70
71
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4.

Family Allowance
“[T]he surviving spouse and the decedent’s lineal heirs the decedent
was supporting or was obligated to support are entitled to a
reasonable allowance in money out of the estate for their
maintenance during administration.”74 The amount of the allowance
cannot exceed $18,000. Id.

B.

Sampling of Jurisdictions
Below is a sampling of how other states address the various components of
spousal shares, with particular focus on Southeastern states. For a 50-state
survey of elective share and exempt property laws, see Alex S. Tanouye,
Surviving Spouse’s Rights to Share in Deceased Spouse’s Estate,75 which is
attached as Appendix A.
1.

Percentage or Fraction.
a.

The amount of the elective share varies from state to state. In
addition, many states have a flat percentage or fraction, while
others provide that the elective share increases depending on
the length of the marriage. Generally, the elective shares
range from 30–50%, though in some states they can be much
smaller if the spouses have only been married for a short time.

b.

States with flat fractions or percentages include:

c.

i.

Florida (30%)

ii.

Alabama (1/3)

iii.

South Carolina (1/3)

States where the amount depends on the duration of the
marriage include:
i.

North Carolina (15%–50%, with 50% for marriages of
15 years or more)

ii.

Tennessee (10%–40%, with 40% for marriages of 9
years or more)

Fl. Stat. § 732.403.
Available at https://www.actec.org/assets/1/6/Surviving_Spouse%E2%80%99s_Rights_to_Share_in_
Deceased_Spouse%E2%80%99s_Estate.pdf

74
75

19

Chapter 2
24 of 104

(a)

iii.

Uniform Probate Code (1.5%–50%, with 50% for
marriages of 15 years or more)
(a)

d.

The Uniform Probate Code also has an
alternative provision where the surviving
spouse can elect to receive 50% of the amount of
the property that would be marital property
under the Model Marital Property Act or other
similar law.

States with other variations
i.

e.

Tennessee Code § 31-4-101 also specifies that
the years do not have to be consecutive—i.e., you
cannot defeat the elective share by divorcing
and remarrying the same person.

Mississippi’s elective share is generally equal to the
surviving spouse’s share under intestacy.
The
surviving spouse and children take in equal shares
under intestacy. However, Mississippi caps the
spouse’s elective share at 50%, even though the
intestate share would be 100% if the decedent had no
children.

Example
i.

ii.

For a spouse that has only been married for two years,
the elective share might be:
(a)

30% in Florida

(b)

15% in North Carolina, or

(c)

10% in Tennessee.

On the other hand, if the couple has been married for
20 years, the surviving spouse will be entitled to:
(a)

50% in North Carolina

(b)

40% in Tennessee, or

(c)

30% in Florida.
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2.

Probate Estate vs. Augmented Estate
Another critical question is what constitutes the estate to which the
fraction or percentage applies. In particular, states are divided on
what, if any, nonprobate assets are included in the calculation.
a.

Several states only apply the elective share to the decedent’s
probate estate—Alabama, Mississippi, South Carolina, and
Tennessee are among such states. However, South Carolina
Code Section 62-2-202 adds that a revocable inter vivos trust
“found to be illusory”76 is also subject to the elective share
statute. In Alabama, there is no statutory reference to
“illusory” revocable trusts, but the courts have left open the
possibility that such a doctrine might be used to defeat a
revocable trust in the elective share context.77

b.

On the other hand, many states’ elective share statutes apply
to the decedent’s “augmented” estate, which includes certain
nonprobate assets. The Uniform Probate Code takes this
approach, and states that have followed include Florida (as
discussed above), North Carolina, and New York.
i.

The Uniform Probate Code78 applies the elective share
toward (1) the decedent’s net probate estate, (2) the
decedent’s nonprobate transfers to others, (3) the
decedent’s nonprobate transfers to the surviving
spouse, and (4) the surviving spouse’s property and
nonprobate transfers to others.
(a)

The net probate estate consists of the probate
estate, reduced by funeral and administration
expenses, homestead and family allowances,
exempt property, and debts and other claims
against the estate.

The South Carolina Code does not define “illusory,” but the South Carolina Supreme Court has held a
trust to be illusory for purposes of the elective share (even though valid for other trust law purposes) where
the settlor/decedent “retained the powers to revoke the trust, to withdraw all or any part of the principal,
to name a substitute or successor co-trustee, and to revoke the co-trustee requirement; he was a co-trustee
and could sell, manage, invest, and reinvest trust property; and as a trust beneficiary, he received income
during his lifetime.” Dreher v. Dreher, 370 S.C. 75, 82, 634 S.E.2d 646, 649 (2006). Based on this case, it
seems likely that a revocable trust created as a testamentary substitute would be deemed “illusory” for
purposes of the elective share. See also 76 Am. Jur. 2d Trusts § 29 (“While a trust instrument may purport
to name a beneficiary, if the settlor reserves a substantial interest or unbridled control over management of
the operations that is not for the benefit of the purported beneficiary, the trust may be found to be
illusory.”).
77 See Baldwin v. Estate of Baldwin, 875 So.2d 1138 (Ala. 2003).
78 See Uniform Probate Code Section 2-201 et seq.
76
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(b)

The decedent’s nonprobate transfers include
several
categories
of
property,
such
as (1) property over which the decedent held a
presently exercisable general power of
appointment, (2) the decedent’s fractional
interest in property held jointly with right of
survivorship, (3) the decedent’s ownership
interest in transfer-on-death or similar
accounts, and (4) proceeds of life insurance.
The UPC also takes into account lifetime gifts
above the annual exclusion amount and made
within two years of death, as well as certain
property transferred during the decedent’s
lifetime and in which the decedent retained an
interest.

(c)

The surviving spouse’s property includes all
property owned by the surviving spouse,
including fractional interests in property held
jointly with right of survivorship (whether or
not with the decedent). The surviving spouse’s
nonprobate transfers are defined similarly to
the decedent’s nonprobate transfers.

It is important to note that although the UPC applies
the elective share to the value of the spouse’s property
as well, it also counts the spouse’s property as if it
passed to the spouse in satisfaction (or partial
satisfaction) of the elective share. By including all
property, probate and nonprobate, of both the
decedent and the decedent’s spouse, and then counting
the spouse’s property as satisfying the elective share as
well, the UPC arrives at a result that somewhat
approximates community property.
c.

79

In states where the elective share applies only to the probate
estate, the limitation can provide both planning opportunities
and pitfalls. On the one hand, a decedent can reduce the
spouse’s elective share by holding assets in a nonprobate
form. However, the decedent should also be aware that
nonprobate assets actually transferred to the spouse may not
be treated as satisfying the elective share.79

See Dreher, note 76, supra.
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3.

d.

Some states reduce the elective share by the amount of the
spouse’s separate property. As noted above, the UPC takes
this approach, but also includes the spouse’s property in
determining the size of the augmented estate. By comparison,
Mississippi reduces the spouse’s entitlement by the spouse’s
separate property, even though the elective share applies only
to the decedent’s probate estate.80

e.

In states that consider only the probate estate, the asset
composition of an estate can make a significant difference in
the size of the spouse’s elective share. For example, if we
assume an elective share of 1/3:
i.

If the estate consists of $3 million of probate assets and
$6 million of nonprobate assets, the elective share
might be only $1 million. On the other hand, if the
estate consists of $6 million probate and $3 million
nonprobate, the elective share would be $2 million.

ii.

In either case, if the decedent was domiciled in a state
that applied the elective share to the entire $9 million
augmented estate, the elective share would be
$3 million.

Application to Specific Property
In addition to the elective share, many states provide that certain
specific items of property (such as the marital residence) must pass
to the spouse, or that the surviving spouse is entitled to support for a
period of time. States differ not only in how much the spouse is
entitled to, but whether the additional support applies toward
satisfying the elective share.
a.

80

States that provide for “support” of a surviving spouse
typically provide that the spouse is to be supported either for
one year or for the administration of the estate.
i.

States providing one year’s support include Georgia,
Mississippi, and Tennessee.

ii.

States providing support during the administration of
the estate include Alabama and Louisiana.

Miss. Code. Ann. § 91-5-29.
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4.

b.

Many states provide an additional amount of exemption to be
satisfied from certain categories of property. For example,
Florida provides that the spouse is entitled to the marital
home. Alabama provides that the spouse is entitled to $7,500
of “exempt property,” which is to be funded first from certain
tangible personal property of the decedent.

c.

Some states also provide for a specific dollar amount.
Alabama provides for a $15,000 homestead exemption,81 and
North Carolina provides an allowance of $60,000.82

d.

Rather than counting exempt property toward the spouse’s
elective share, many states simply exclude the value of exempt
property from the elective estate. Florida, North Carolina,
and Tennessee all take this approach. Thus, for example, in
North Carolina, if the “tentative” augmented estate (before
taking into account the spouse’s allowance under N.C.G.S. §
30-15) totaled $300,000, and the surviving spouse claimed
the $60,000 allowance, then the spouse would receive
$60,000 plus the appropriate percentage (based on the
duration of the marriage) of the remaining $240,000.

Satisfaction of Elective Share
Another related point is what is considered as satisfying the elective
share. As noted above, it is important to know whether a state takes
into consideration the surviving spouse’s separate assets. Also,
especially for decedents in probate-only estates, it is important to
consider that nonprobate transfers to the spouse may not reduce the
portion of the probate estate to which the surviving spouse is
entitled.
Clients also should be aware of how much “credit” a decedent spouse
will be given for bequests made for the benefit of the surviving
spouse, as certain partial interests in property and property passing
in trust for the spouse may not be given their full value for purposes
of determining whether the elective share is satisfied. For example:
a.

In Alabama, if the spouse receives a life estate or an interest
in trust, only one-half (1/2) of the value of the property is
treated as passing to the spouse. If the surviving spouse is also

Ala. Code § 43-8-110.
N.C.G.S. § 30-15. Interestingly, this allowance is “for the surviving spouse’s support for one year after
the death of the deceased spouse,” but the amount is a flat $60,000.

81

82
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given a testamentary general power of appointment, then twothirds (2/3) of the value of the property will be counted.

5.

b.

In South Carolina, 100% of the value of property passing at
death to a trust that meets the QTIP requirements (whether
or not a QTIP election is actually made) will be treated as
passing to the surviving spouse for purposes of the elective
share.

c.

In Florida, the percentage of a trust that counts toward the
elective share can range from 50% to 100%, depending on the
terms of the trust, as outlined above.

Timing and Form of Election
A claim for an elective share typically must be filed in the court where
the will is probated. In some states, a copy of the petition must be
sent to the personal representative of the estate as well. The deadline
for filing the claim varies by state:
a.

Georgia (year’s support) – within 24 months of the decedent’s
death.83

b.

Florida (elective share) – before the earlier of (i) 6 months
after service of the notice of administration on the spouse, or
(ii) 24 months after the decedent’s death.84

c.

Mississippi (elective share) – within 90 days after the will has
been probated.85

d.

North Carolina (elective share) – within 6 months after
issuance of letters testamentary or letters of administration.86
i.

e.

Note that a spouse’s incapacity does not toll this
6-month period.

South Carolina (elective share) – within the later of (i) 8
months after the date of death, (ii) 6 months after the informal
or formal probate of the decedent's will, or (iii) 30 days after
a surviving spouse is served with a summons and petition to

O.C.G.A. § 53-3-5(c).
Fl. Stat. § 732.2135.
85 Miss. Code Ann. § 91-5-25.
86 N.C.G.S. § 30-3.4(b).
83

84
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set aside an informal probate or to modify or vacate an order
for formal probate of decedent's will.87
f.
6.

Tennessee (elective share) – within 9 months after the
decedent’s death.88

Waivability
One thing that does appear to be constant across all states is that
elective shares may be waived by either a prenuptial or postnuptial
agreement. Thus, obtaining the appropriate waiver is vital.

C.

Choice of Law
1.

General Rule – Decedent’s Domicile
Generally, the law of the decedent’s domicile applies in determining
the amount the spouse is entitled to receive. However, there have
been a few limited exceptions to this rule.

2.

North Carolina Exception
As discussed above, North Carolina permits a “year’s allowance” of
$60,000 to the surviving spouse.89 The North Carolina Supreme
Court has held that if the surviving spouse is a resident of North
Carolina, he/she can claim year’s support from the decedent’s North
Carolina property, even if the decedent was domiciled elsewhere. 90

3.

New York Exception
New York permits a non-resident testator to elect the application of
New York law with respect to property located in New York. 91 In
Estate of Renard,92 the testator was a French domiciliary, but the
testator’s election to apply New York law to the decedent’s New York
property caused the property to escape French forced heirship rules.

S.C. Code § 62-2-205.
Tenn. Code. Ann. § 31-4-102.
89 N.C.G.S. § 30-15.
90 Jones v. Layne, 144 N.C. 600, 57 S.E. 372 (1907).
91 N.Y. Est. Powers & Trusts § 3-5.1(h).
92 56 N.Y.2d 973 (1982).
87

88
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III.

Tax Consequences of Elective Share
A.

Estate Tax
1.

Marital Deduction
The estate tax rules do not differentiate between property passing to
a surviving spouse by bequest and property passing to a surviving
spouse pursuant to an elective share. Thus, property used to satisfy
a statutory elective share will generally qualify for the marital
deduction. It should be noted that where a spouse must elect
between a statutory share and the bequests provided in the will, only
the portion actually elected is eligible for the marital deduction.93

2.

Non-Citizen Spouses
Planning for non-citizen spouses requires particular attention. State
elective share laws generally are based strictly on the decedent’s
domicile, and so a non-citizen spouse will still be entitled to the
elective share. However, the federal estate tax marital deduction is
very limited for non-citizen surviving spouses.94

3.

Not a Debt for Federal Transfer Tax Purposes
Although state law may treat the elective share as a debt of the
decedent or claim against the estate for purposes of state law and
priority of claims, the elective share is not deductible as a debt under
I.R.C. Section 2053, because it is a claim for which no consideration
is given. However, this generally is immaterial, as the elective share
is deductible under Section 2056.95

B.

Income Tax
1.

Separate Share Under § 663
The elective share is generally treated as a separate share of the estate
under I.R.C. § 663.96 Thus, distributions made in satisfaction of the
elective share will not carry out DNI from the estate, except to the
extent that DNI is attributable to the elective share.

Treas. Reg. § 20.2056(c)-2(c).
See I.R.C. §§ 2056(d), 2056A.
95 It is interesting to note that a full marital deduction is available for qualifying terminable interest
property, even though in some states, a QTIP trust may be treated as only partially passing to the surviving
spouse for purposes of satisfying the elective share.
96 Treas. Reg. § 1.663(c)-4, -5, Ex. 7.
93

94
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For example, suppose that an estate has $100,000 of income in a
given year, and a distribution of $50,000 is made to the surviving
spouse in partial satisfaction of the spouse’s elective share.

2.

a.

If, under the state’s elective share laws, the spouse is entitled
to 30% of the estate after payment of debts and expenses, and
the income on that 30%, then the distribution carries out
$30,000 (30% of $100,000) of DNI to the surviving spouse.

b.

If the spouse is entitled to 30% of the estate after payment of
debts and taxes, but not the income on that 30%, then the
distribution does not carry out DNI to the spouse, as no
portion of the DNI is attributable to the spouse’s elective
share.97

Year’s Support and Temporary Maintenance
However, distributions from the estate in satisfaction of year’s
support or similar claims for temporary maintenance of the spouse
will carry out DNI of the estate.98

3.

Retirement Accounts Passing as Part of Elective Share
It appears that retirement accounts that pass to the surviving spouse
as the result of an elective share are eligible for a spousal rollover.99

IV.

Tips, Tricks, and Traps for the Unwary
As discussed above, a client may wish to minimize the surviving spouse’s share of
the estate for any of a number of reasons, and elective share laws can interfere with
the client’s goals. Below are several ways to plan for the elective share and
minimize its impact on a testamentary plan.
A.

Obtain a Waiver in a Binding Agreement Prior to Death.
1.

Prenuptial Agreement
Generally, states permit the spouse’s elective share or other forms of
spousal protections to be waived in a prenuptial agreement. It may
be incumbent on advisors to raise the possibility of a prenuptial
agreement, especially since, at the time of marriage, a prenuptial
agreement may not be heavily on the minds of the happy couple. This

See id.
Treas. Reg. § 1.661(a)-2(e).
99 PLR 9524020.
97

98
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is especially likely to be true for marriages where neither spouse is
wealthy entering the marriage, but the couple builds up significant
wealth during the marriage.
2.

Postnuptial Agreement
Obtaining a waiver of the spouse’s elective share in a postnuptial
agreement is also possible. However, postnuptial agreements are
often subjected to greater scrutiny under state law. Further, as a
practical matter, it is generally more difficult to obtain a postnuptial
agreement than a prenuptial agreement.

3.

Consideration as Inducement
Providing for a spouse in the form of a current transfer of assets,
property, or income during lifetime by way of an outright gift or
through a trust could be less costly than ultimately litigating an
elective share claim. By having the spouse waive the spouse’s right to
make a claim, greater certainty can be achieved.

B.

Make Lifetime Gifts Strategically.
1.

Reduction of the Elective Estate
In addition to playing an important part in estate and gift tax
planning, lifetime gifts can also serve a significant role in minimizing
the spouse’s elective share. Lifetime gifts fall outside of the probate
estate, and thus are generally not subject to the elective share in
probate-only states. For states that apply the elective share to an
augmented estate, there is typically a look-back period of one or more
years for lifetime gifts; however, gifts made before the look-back
period will generally not be subject to a surviving spouse’s elective
share claim.
In some instances, it may also be possible to obtain a waiver of the
look-back period from the spouse. For example, Florida specifically
permits waiver of the look-back period. This must be done in writing,
and a consent to gift-splitting on a gift tax return is not sufficient to
waive the look-back for purposes of the Florida elective share laws.
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2.

Nature of Retained Assets
When making gifts to reduce the size of the elective share, clients
should be careful to ensure that they do not give away all assets that
they would prefer to use in funding an elective share.

3.

a.

One context in which this could be a concern is with a family
business that constitutes a large share of the estate. For
example, if a Florida testator has $35 million of assets in total,
consisting of $15 million of liquid investments and a $20
million interest in a family business, it may not be appropriate
for the testator to give away $10 million of liquid assets. Such
a gift would reduce the elective share of the spouse from $10.5
million (30% of $35 million) to $7.5 million (30% of $25
million), but the testator would only have $5 million of
remaining liquid assets to fund a $7.5 million elective share.
The elective share would have to be funded at least partly with
an interest in the family business.

b.

A second consideration is how difficult it is to value or divide
an asset. Retention of property that is difficult to value could
lead to a more significant dispute in the determination of the
elective share and the satisfaction of the elective share (if
hard-to-value assets are used in funding). Further, an asset
that is not conducive to division or co-ownership, such as
improved real property or voting stock (or other ownership
interest) in a closely-held business, can pose challenges in
funding the spouse’s share.

Gift Planning and Life Insurance
Life insurance may be useful in cases where there are concerns about
liquidity or about the imposition of a look-back period for gifts.
However, in many instances the life insurance proceeds will also be
included in the augmented estate, thus increasing the spouse’s
elective share. It is important to take this increased share into
account when determining the amount of life insurance that is
appropriate.
a.

In some jurisdictions, a standard irrevocable life insurance
trust that is not includible in the insured’s estate for estate tax
purposes will likewise be excluded from the augmented estate.
See Fl. Stat. §§ 732.2035100; 732.2055. However, gifts to

Section 732.2035(7) of the Florida Statutes provides that only “[t]he decedent’s beneficial interest in the
net cash surrender value immediately before death of any policy of insurance on the decedent’s life” is a

100
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insurance trusts may get pulled into the augmented estate
under the look-back period for gifts.
b.

C.

In Florida, because only the net cash surrender value of a life
insurance policy immediately before death is included in the
determination of the “elective estate” but all of the death
benefit payable to the surviving spouse (measured as of the
date of death) counts toward satisfaction of the elective share
(see Fl. Stat. § 732.2095), life insurance could be preferable
over other property. However, naming the insured’s estate as
beneficiary may be preferable to naming the spouse as
beneficiary since the death benefit in excess of the net cash
surrender value immediately prior to death never counts as a
part of the elective estate no matter who is named as
beneficiary. By naming the estate, the executor could control
the timing and selection of property.

Retitle Assets to Fall Outside of the Elective Estate.
1.

Probate-Only States
This can be especially useful for clients in states that only apply the
elective share to probate property. In those states, assets that have
transfer-on-death designations or that are titled jointly with right of
survivorship will generally not be included in determining the size of
the spouse’s elective share.
However, simply moving assets to a revocable trust may not be
sufficient to exclude them from the spouse’s elective share, as a
revocable trust may be considered “illusory” and included in the
probate estate for purposes of determining the spouse’s entitlement.

2.

Augmented-Estate States
Opportunities for excluding assets are more limited in augmentedestate jurisdictions, but there may still be some gaps that can be
exploited, such as life insurance trusts.

D.

Purchase Treasury Obligations.
There is an argument that federal law pre-empts state elective share laws
with respect to ownership of Treasury obligations, and thus a beneficiary’s

part of the elective estate. Accordingly, if the decedent has retained no interest in the irrevocable life
insurance trust, the net cash surrender value of the policies owned by that trust should not be a part of the
decedent’s elective estate under Florida law.
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right of survivorship cannot be impaired by state law. 101 Even if this
argument is correct, however, it will often be impractical to invest primarily
in Treasury obligations solely, especially if other investments would have to
be sold, and capital gain recognized.
E.

Get Divorced.
1.

Effect of Divorce
Because marriage to the decedent is a condition to making a claim
based on marital status, divorce terminates the elective share rights
of a would-be surviving spouse. Thus, if the marriage is likely to end
anyway, it may be advantageous to end the marriage sooner rather
than later, especially if the spouse’s entitlement in divorce is less than
the spouse’s entitlement as a widow or widower.

2.

Separate Property Treated Differently in Divorce
In divorce, the separate property of one spouse (such as inherited
assets or property owned by the party prior to the marriage) is
generally not subject to equitable division. However, elective share
laws generally do not take into account the source of the decedent’s
property in determining the elective estate. Hence, a surviving
spouse may be entitled to a portion of the value of separate property
under an elective share statute, even if the spouse would have no
share of such property in divorce. Accordingly, if the client’s assets
consist primarily of separate property, then the spouse might receive
less in divorce than by way of an elective share claim.

F.

Offer the Spouse a Carrot for Waiving the Elective Share After the Client’s
Death.
Typically, this strategy will mean including in the will a bequest for the
spouse, as well as a provision that the spouse forfeits the bequest if the
spouse files an elective share claim. If the bequest is large enough such that
the spouse is dissuaded from claiming an elective share, then the estate may
save the difference between the bequest and the elective share, as well as the
time and expense of resolving an elective share claim. Note, however, that
not all states allow testamentary provisions for a spouse to be waived if the
spouse makes an elective share claim. For example, recent changes to
Florida law make clear that making an elective share claim does not reduce

For a more complete discussion of this concept, see Jeffrey N. Pennell, Minimizing the Surviving
Spouse’s Elective Share, C032 ALI-CLE 291 (2014).

101
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what the spouse receives if the election were not made. 102 In other words,
if the spouse makes the elective share claim but would have received a
greater amount if no claim had been made, then under Florida law the
spouse would still receive the greater amount.
G.

Satisfy the Elective Share in the Most Advantageous Way Possible.
1.

Retirement Accounts and Income in Respect of a Decedent
Using retirement accounts to fund the spouse’s share may be
particularly tax efficient, as a spousal rollover provides both
maximum income tax deferral and a federal estate tax deduction.
Further, the built-in income tax liability in a traditional retirement
account generally does not reduce the value of the account for
purposes of determining how much of the elective share has been
satisfied.103

2.

Consider Using a Trust to Preserve Federal GST Exemption
Although estate tax exemption can be ported if the spouse’s elective
share cuts into the amount available to fund a credit shelter trust,
GST exemption is not similarly portable. Thus, it may be desirable
to use a QTIP trust to provide the spouse’s share, so that the
decedent’s executor has the option of making a reverse QTIP election
and applying the decedent’s GST exemption to the trust.
a.

When using a trust to fund an elective share, it is important to
keep in mind how the trust will be valued for purposes of the
elective share. For example, in South Carolina, the full value
of a QTIP-able trust will be treated as passing to the spouse in
determining whether the elective share is satisfied. However,
in Florida, a typical QTIP trust will only be valued at 50% to
80% of the value of the corpus when determining how much
the spouse is deemed to receive.

b.

In some states, such as Florida, it may also be useful to
provide a trust for the spouse with a general power of
appointment, as a qualifying general power of appointment
will increase the value deemed to pass to the spouse for

See Fl. Stat. § 732.201; see also Detzel and Malec, 91 Fla. B.J. 24, 24-25 (Sep/Oct 2017) (discussing the
legislative history and the Richardson v. Perez case, decided in 2015, which held that by making an elective
share claim the surviving spouse forfeited her right to receive assets in excess of 30% to which the spouse
would have otherwise been entitled if she had not made the elective share claim and merely accepted the
bequest under the decedent’s Will).
103 See, e.g., Fl. Stat. § 732.2055.
102
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purposes of the elective share. To be a “qualifying” power of
appointment in Florida, the power must be exercisable in
favor of the spouse or the spouse’s estate (not just the
creditors of the spouse’s estate).104
i.

3.

It is also important to keep in mind that a general
power of appointment in the spouse will preclude a
reverse QTIP election from being effective.

Difficult-to-Value Assets
Difficult-to-value assets can pose challenges or opportunities in
funding, depending on the estate. A higher value for an asset subject
to an elective share claim will increase the amount of the elective
share and may also increase estate tax liability. On the other hand, a
higher value for an asset passing to the spouse will mean that more
of the elective share has been satisfied, and that the asset will have a
higher income tax basis (assuming that the asset is includible in the
decedent’s estate for estate tax purposes).
Because of the tax and elective share implications, it is possible that
the estate may prefer one value while the spouse would prefer
another.

H.

Make Sure the Funding is Recognized for Elective Share Purposes.
1.

Probate-Only States
Generally, in states where only the probate estate is considered in
determining the size of the elective share, only probate transfers are
counted in satisfying the elective share. Thus, a decedent may prefer
to fund the elective share by naming the spouse as the beneficiary of
an IRA or 401(k), but the decedent should be sure that he/she will
get “credit” for it. Otherwise, the spouse may receive the retirement
asset and a fraction of the probate estate.
a.

104

If a client intends to use nonprobate assets to satisfy an
elective share in a probate-only estate, he or she may be able
to convert otherwise nonprobate assets to probate assets by
naming the estate as the beneficiary. This way, the asset
passing to the surviving spouse will be recognized as satisfying
the elective share. Naming the decedent’s estate will also
increase the probate estate and the amount to which the

Fl. Stat. § 732.2095(1)(b).
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surviving spouse is entitled, but may nonetheless decrease the
spouse’s entitlement to other assets. For example, if a
$100,000 asset which would otherwise pass to the surviving
spouse (such as by beneficiary designation) is “converted” to
probate, it might increase the spouse’s elective share by
$33,333 (if the elective share is 1/3), but if that asset then
passes to the spouse from the probate estate, $100,000 will
count toward satisfying the elective share. Thus, the spouse
will receive $66,667 less from the other assets of the estate.
Of course, advisors must also consider the potential income
and/or estate tax consequences of naming the estate as a
beneficiary.
b.

2.

In states such as Georgia that provide for year’s support in an
amount in the probate court’s discretion, nonprobate assets
may be taken into consideration by the court in determining
the year’s support award.

Augmented-Estate States
Similarly, clients domiciled in augmented-estate jurisdictions should
be aware of what transfers are already going to be counted. For
example, since a 401(k) must pass to the spouse anyway (absent
consent), the client may not want to provide a bequest to the spouse
in addition to the 401(k) if the 401(k) alone would have been
sufficient to satisfy the spouse’s rights.

I.

Choose Domicile Carefully.
1.

Elective Share Jurisdictions
Because the law of the decedent’s domicile generally controls the
surviving spouse’s entitlement to an elective share or other statutory
protection, clients should take into account the effects of elective
share laws when choosing a domicile. For example, Florida may be
attractive because it has no income tax, but Florida domicile also
means that the spouse is entitled to an elective share of 30% of the
decedent’s augmented estate, even for very short marriages. Clients
may be able to reduce the impact of elective share laws by moving to
(or remaining in) a state with a smaller elective share.
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2.

Community Property Jurisdictions
Clients should be careful about trying to avoid the elective share by
moving to a community property state late in life. Although
community property states do not have an elective share, most such
states do provide for “quasi-community property.” Generally, quasicommunity property is any property that would have been
community property had the couple acquired it while living in a
community property state. Thus, the spouse will have a one-half
interest in quasi-community property (as well as the one-half
interest in actual community property acquired while living in the
community property state), and the decedent spouse will not
accomplish the intended goal of minimizing the spouse’s share.

J.

a.

Texas, Arizona, and New Mexico do not apply the quasicommunity property concept in the context of a decedent’s
estate (though quasi-community property may apply in other
contexts, such as divorce).

b.

Louisiana, California, Idaho, Nevada, Washington, and
Wisconsin all apply quasi-community property to a
decedent’s estate.

Don’t Forget About Property Location.
In most cases, it is the domicile of the decedent, rather than the location of
property, that determines which state’s laws control the spouse’s
entitlement. However, planners should nonetheless consider whether
property might be located in a jurisdiction that could claim that its laws
apply, even if the decedent was not domiciled there.
For example, as noted above, New York permits nondomiciliary testators to
elect to have New York law apply to property located in New York. This
could be relevant if, for example, a client moves from New York to Georgia,
as it might be quite natural for the client’s existing will to provide that New
York law applies to assets located in New York. Such a provision could
result in an increased elective share if the client has significant assets in New
York.
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Appendix A
Surviving Spouse’s Rights to Share in Deceased Spouse’s Estate
Alex S. Tanouye105
Available on the ACTEC website at
https://www.actec.org/assets/1/6/Surviving_Spouse%E2%80%99s_Rights_
to_Share_in_Deceased_Spouse%E2%80%99s_Estate.pdf

105

Reproduced here by permission from the author.
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

ALABAMA
Property Regime
Common Law

Elective Share Type
Probate-Only

Elective Share Statute Location

Title 43, Chapter 8, Article 4, Section 70-76

Intestacy – Spouse’s Share:

100% if decedent has no surviving issue or parent; $100,000 plus 1/2 of the balance if decedent has
surviving parent but no surviving issue; $50,000 plus 1/2 of the balance if all decedent’s surviving issue are
issue of the spouse; 1/2 of estate if decedent has surviving issue, one or more of whom are not issue of the
spouse [§43-8-41(1) through (4)]. If decedent has property outside Alabama, spouse’s share limited in the
aggregate to foregoing amounts [§43-8-41(5)].

Allowance(s) /
Exemption(s):

Spouse of domiciliary decedent is entitled to a homestead allowance of $15,000 [§43-8-110], exempt
personal property allowance up to $7,500 [§43-8-111], and family allowance for maintenance during the
period of administration, or, if estate is insolvent, for up to one year [§43-8-112]. Homestead, exempt
property, and family allowances are allowed without regard to elective share [§43-8-74].

Elective Share Rights:

Spouse of domiciliary decedent has an elective share right to take the lesser of (a) decedent’s estate less
spouse’s separate estate, or (b) 1/3 of decedent’s estate [§43-8-70(a)].

Property Subject to
Elective Share:

Statute suggests that spouse’s elective share is satisfied from decedent’s probate estate only [§43-8-70(a)].
“Spouse’s separate estate” consists of: (1) all property owned outright after death of decedent; (2) all
interests in property acquired as the result of decedent’s death; and, (3) all income and beneficial interests
(a) under a trust, (b) in proceeds of insurance on the life of decedent, and (c) any pension, deferred
compensation, disability, death benefit, or other such plan established by decedent’s employer [§43-870(b)(1-3)].

Satisfaction of Elective
Share:

For elective share purposes, values included in the estate which pass or have passed to spouse, or which
would have passed to spouse but were renounced, are applied first to satisfy the elective share and to reduce
any contributions due from other recipients of transfers included in the estate [§43-8-75(a)]. Spouse’s
beneficial interest in any life estate or in any trust is deemed to be 1/2 of the total value of the life estate or
trust property, unless higher or lower values are established by proof [§43-8-75(a)]. To the extent that
spouse’s beneficial interest in a life estate or trust is coupled with a general power of appointment, the
beneficial interest is 2/3 of the total life estate or trust property [§43-8-75(a)]. Remaining property of
decedent’s estate is so applied that liability for the elective share balance is equitably apportioned among the
other recipients of the estate in proportion to the value of their interests [§43-8-75(b)].

Deadline for Election:

Petition must be filed within six months after the date of decedent’s death, or within six months after probate
of decedent’s will, whichever occurs later; deadline can be extended for cause if request made before
deadline [§43-8-73(a)].

Election Procedure /
Who Can File?:

Petition for elective share must be filed with the court and mailed or delivered to the personal representative,
if any [§43-8-73(a)]; spouse must give notice of time and place for hearing to adversely-affected interested
persons [§43-8-73(b)].

Right of election may be exercised during spouse’s lifetime by spouse, personally, or by spouse’s guardian,
custodian, curator, or conservator by order of the court upon fiduciary’s petition or upon court’s initiative,
after finding that exercise is necessary to provide adequate support during probable life expectancy of
spouse [§43-8-71].

Spouse’s Right vs. NonDomiciliary Property

Statutory inference that right of election applies only to probate estate [see §43-8-1 and §43-8-70(a) and (c)].

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

The right of a non-domiciliary decedent’s surviving spouse to take an elective share of property in Alabama
is governed by the law of decedent’s domicile at death [§43-8-70(c)].

Waiver / Preclusion of
Spouse’s Rights:

Rights of/to elective share, homestead allowance, exempt property, and/or family allowance may be waived,
wholly or partially, before or after marriage, may be waived by a written contract, agreement, or signed
waiver. Waiver of “all rights” (or equivalent language) applies to all of the foregoing, intestate share, and
benefits under will signed before waiver, absent contrary provision in waiver instrument [§43-8-70(c)].
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

ALASKA
Property Regime

Common Law /
Opt-in Community Property

Elective Share Type
Augmented Estate – UPC

Elective Share Statute Location

Title 13, Chapter 12, Article 2, Section 201-214

Intestacy - Spouse’s Share:

Entire estate if (a) decedent has no surviving descendants or parents, or (b) all decedent’s surviving
descendants are descendants of spouse; $200,000 plus 3/4 of the balance if decedent has surviving parent(s)
but no surviving descendant; $150,000 plus 1/2 of the balance if all decedent’s surviving descendants are
descendants of spouse, but spouse has separate descendant(s); $100,000 plus 1/2 of the balance if one or
more of decedent’s surviving descendants are not descendants of spouse [§13.12.102(1) through (4)].

Allowance(s) /
Exemption(s):

Spouse of domiciliary decedent is entitled to a homestead allowance of $27,000 [§13.12.402], exempt
property allowance up to $10,000 [§13.12.403], and family allowance for maintenance during
administration, or, if estate is insolvent, then for up to one year [§13.12.404]. Homestead, exempt property,
and family allowances are allowed without regard to elective share [§13.12.202(c)].

Elective Share Rights:

Spouse of domiciliary decedent has right to take an elective share amount equal to (a) 1/3 of decedent’s
augmented estate, or (b) if total amount of spouse’s property and non-probate transfers to others, decedent’s
non-probate transfers to spouse, and elective share payable from decedent’s probate/non-probate transfers to
others is less than $50,000, spouse entitled to supplemental elective share amount equal to the difference
between the sum aforesaid and $50,000 [§13.12.202(b)].

Property Subject to
Elective Share:

Augmented estate includes: the sum of the values of all property, real or personal, movable or immovable,
tangible or intangible, wherever situated, that constitute decedent’s “net probate estate,” decedent’s nonprobate transfers to others, decedent’s non-probate transfers to spouse, and spouse’s property and nonprobate transfers to others [§13.12.203]. Decedent’s “net probate estate” is the probate estate reduced by
funeral and administration expenses, homestead allowance, family allowances, exempt property, and
enforceable claims [§13.12.204].

Satisfaction of Elective
Share:

The following are applied first to satisfy the elective share amount and to reduce/eliminate contributions
from decedent’s probate estate and non-probate transfers to others: (a) amounts included in the augmented
estate under §13.12.204 passing to spouse by testate or intestate succession, and amounts included in the
augmented estate under §13.12.206; and, (b) amounts included in the augmented estate under §13.12.207, up
to 2/3 of the augmented estate [§13.12.209(a)]. If the foregoing is insufficient, or if spouse is entitled to a
supplemental elective share amount, amounts included in decedent’s probate estate and in decedent’s nonprobate transfers to others, other than amounts included under §13.12.205(a)(3)(A) or (C), are applied first
to satisfy the balance or the supplemental elective, and liability is equitably apportioned among recipients of
probate and non-probate transfers [§13.12.209(b)]. If the foregoing is insufficient, balance is paid from
remaining portion of decedent’s non-probate transfers , and equitably apportioned among the recipients
[§13.12.209].

Deadline for Election:

Must petition for elective share within (a) nine months after the date of decedent’s death, or (b) within six
months after probate of decedent’s will, whichever occurs later; deadline can be extended upon petition filed
within nine months of decedent’s death [§13.12.211(a) and (b)].

Election Procedure /
Who Can File?:

Petition for elective share must be filed in the court and mailed or delivered to the personal representative, if
any [§13.12.211(a)].

Election must be filed during spouse’s lifetime by spouse, personally, or by spouse’s conservator, guardian,
or attorney-in-fact [§13.12.212(a)]. If election is exercised on behalf of incapacitated spouse, elective share
is set aside in trust for the spouse’s benefit [§13.12.212(b)].

Spouse’s Right vs. NonDomiciliary Property

Included in the augmented estate under §13.12.203.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

The right, if any, of a non-domiciliary decedent’s spouse to take an elective share of property in Alaska is
governed by the law of decedent’s domicile at death [§13.12.202(d)].

Waiver / Preclusion of
Spouse’s Rights:

Spouse’s rights of/to election, homestead allowance, exempt property, and/or family allowance may be
waived, wholly or partially, before or after marriage, by a written contract, agreement, or signed waiver.
Waiver of “all rights” (or equivalent language) applies to all of the foregoing, intestate share, and benefits
under will signed before waiver, absent contrary provision in waiver instrument [§12.12.213].
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

ARIZONA
Property Regime

Elective Share Type

Community Property

N/A

Elective Share Statute Location

Intestacy - Spouse’s Share:

All of decedent’s separate property and decedent’s 1/2 of community property if (a) decedent has no
surviving issue or (b) all decedent’s surviving issue are issue of spouse; 1/2 of decedent’s separate property
and none of decedent’s community property if decedent has surviving issue, one or more of whom are not
issue of the spouse [§14-2102.1 through 2].

Allowance(s) /
Exemption(s):

Spouse is entitled to a homestead allowance of $18,000 [§14-2402], an exempt property allowance up to
$7,000 [§14-2403], and a family allowance for maintenance during the period of administration, or, for up to
one year if the estate is insolvent [§14-2404], all of which are payable from decedent’s separate property and
share of community property [§14-3101.A].

Elective Share Rights:

N/A

Property Subject to
Elective Share:

N/A

Satisfaction of Elective
Share:

N/A

Deadline for Election:

N/A

Election Procedure /
Who Can File?:

N/A

Spouse’s Right vs. NonDomiciliary Property

No quasi-community property provision.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

No statutory provision.

Waiver / Preclusion of
Spouse’s Rights:

Spouse may waive rights to homestead allowance, exempt property, and family allowance, wholly or
partially, before or after marriage by a signed contract, agreement, or waiver [§14-2207.A]. Waiver of “all
rights” (or equivalent language) applies to all of the foregoing, intestate share, and benefits under will signed
before waiver, absent contrary provision in waiver instrument [§14-22207.D].
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ARKANSAS
Property Regime
Common Law

Elective Share Type
Probate-Only

Elective Share Statute Location

Title 28, Sub. 4, Ch. 39, Subchapter 4, Sections 401-407

Intestacy - Spouse’s Share:

None if decedent survived by children or descendants; if decedent has no surviving children/descendants,
then (a) entire estate if the marriage was at least three years in duration or (b) 1/2 of the estate if the marriage
was shorter than three years in duration [§28-9-214(1) and (2)].

Allowance(s) /
Exemption(s):

Spouse entitled to homestead rights [§28-39-101 - 104] and statutory allowance [§28-39-201] without regard
to dower and curtesy [28-39-401(b). In addition to the foregoing, and in addition to dower and curtesy,
spouse receives any undistributed residue if no descendants of decedent’s ancestors survive [§28-39401(b)(3)].
Spouse can elect to take against decedent’s will if spouse was married to decedent for at least one year.
Spouse’s election confers dower or curtesy rights in decedent’s property.

Elective Share Rights:

Dower & Curtesy and No Children. Spouse receives fee simple of 1/2 of the real estate and personal estate
[§28-11-307].
Dower & Curtesy and Children. Real property: spouse endowed of the third part of all the lands for life
[§28-11-301]. Personalty: spouse entitled to one-third (1/3) of decedent’s personal property [§28-11-305].

Property Subject to
Elective Share:

Decedent’s real property and personal property are subject to spouse’s right of election. Electing spouse
receives dower or curtesy rights in decedent’s property. See A.C.A. Title 28, Subtitle 2, Chapter 11 for
dower and curtesy provisions.

N.B. In In re Estate of H. Ripley Thompson v. Thompson,434 S.W.3d 877 (2014), the Supreme Court of
Arkansas held that a decedent spouse’s revocable trust assets are included in the estate for elective share
calculation purposes where transfers to the trust were intended to defeat the surviving spouse’s marital
rights.

Satisfaction of Elective
Share:

Electing spouse receives dower or curtesy rights in decedent’s real and personal property. See A.C.A. Title
28, Subtitle 2, Chapter 11 for dower and curtesy provisions.

Deadline for Election:

Must elect within one month after the expiration of the time limited for the filing of claims [§28-39-403],
which is six months after publication of notice [§28-50-101(a)]. If litigation is pending regarding the
validity or construction of decedent’s will, or regarding any matter that affects spouse’s share, the deadline
is extended until one month after the matter is finally adjudicated [§28-39-403].

Election Procedure /
Who Can File?:

Spouse must sign and acknowledge the election form provided under §28-39-404(a)(2); form must be filed
with probate court of the circuit court [§28-39-404(a)(1)(B)].

Right of election is personal to spouse and exercisable only during spouse’s lifetime; guardian of
incompetent spouse may file election with court approval [§28-39-405(a) and (b)].

Spouse’s Right vs. NonDomiciliary Property

No statutory provision. But see Apperson v. Bolton, 29 Ark. 418 (1874), “The alienation, transmission and
descent of real estate is governed by the laws of the country or state in which it is situated. This rule is
general, and there is no diversity of opinion about it. So, the general rule is, that the right of dower in real
estate is governed by the locus rei sitae. The widow has dower, not by the law of the place of the marriage
nor of the domicile, but according to the law of the place where the particular lands are situated.”

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

No statutory provision; but see Apperson v. Bolton, 29 Ark. 418 (1874).

Waiver / Preclusion of
Spouse’s Rights:

Parties to premarital agreement may contract with respect to property rights, disposition of property
(including life insurance) upon death, making of a will, trust, or other arrangement to carry out provisions of
agreement [§9-11-403].

Miscellaneous:

Arkansas retains dower and curtesy [see Title 28, Subtitle 2, Chapter 11 of Arkansas Code].
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CALIFORNIA
Property Regime

Elective Share Type

Community Property

N/A

Elective Share Statute Location

Community Property & Quasi-Community Property: Spouse receives decedent’s 1/2 of community
property and quasi-community property [Prob. Code §6401(a) and (b)].

Intestacy - Spouse’s Share:

Allowance(s) /
Exemption(s):

Decedent’s Separate Property: Spouse receives: (1) all of decedent’s separate property if decedent has no
surviving issue, parent, sibling, or issue of sibling; (2) 1/2 of decedent’s separate property if decedent has (a)
one child or issue of one child surviving, or (b) no surviving child or issue but surviving parent or issue of
parent; (3) 1/3 if decedent has (a) more than one child surviving, (b) one child and issue of deceased child
surviving, or (c) issue of two or more deceased children surviving [Prob. Code §6401(a) through (c)].
Until the inventory is filed and for a period of 60 days thereafter, spouse can remain in possession of the
family dwelling and certain personal property [Prob. Code §6500]. In addition, spouse is entitled to exempt
property (other than the family dwelling) [Prob. Code §6510], a probate homestead allowance [Prob. Code
§§6520-6521], and a reasonable family allowance during administration [Prob. Code §6540].
N/A

Elective Share Rights:

“Quasi-community property” is all personal property regardless of situs, and all real property in California
that would have been community property had decedent and spouse had been domiciled in California at the
time such property was acquired (whether by purchase or exchange) [Prob. Code §66].
N/A

Property Subject to
Elective Share:

Quasi-community property: At death of domiciliary decedent, 1/2 of decedent’s quasi-community property
belongs to spouse [Prob. Code §101(a)] and may be recaptured from the transferee [Prob. Code §102]. Does
not apply if California is the ancillary jurisdiction of a decedent domiciled in a common law property
jurisdiction; see Prob. Code §120, below.

Satisfaction of Elective
Share:

N/A

Deadline for Election:

N/A

Election Procedure /
Who Can File?:

N/A

Spouse’s Right vs. NonDomiciliary Property

No statutory provision. However, real property situated in a common law jurisdiction but acquired with
community funds remains community property (see, e.g., Tischhauser v. Tischhauser, 298 P. 2d 551 (1956).
Law of situs jurisdiction to the contrary may apply under lex loci rei sitae doctrine.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

California real property of non-domiciliary decedent which is not community property is subject to the
elective share regime of decedent’s domicile, as though the California property were located in decedent’s
domicile [Prob. Code §120].

Waiver / Preclusion of
Spouse’s Rights:

Waiver, before or during marriage [Prob. Code §140], of any one or more of the following rights, inter alia,
is permissible: intestate share; benefit under will signed before waiver; probate homestead; exempt property
set-aside; family allowance; election against community or quasi-community property; statutory share of
omitted spouse; appointment as personal representative; interest in non-probate property [Prob. Code §141].
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

COLORADO
Property Regime
Common Law

Elective Share Type
Augmented Estate – UPC

Elective Share Statute Location

Title 15, Col. Prob. Code, Art. 11, Pt. 2, Sects. 201-214

Intestacy - Spouse’s Share:

Entire estate if decedent has (a) no surviving descendant or parent, or (b) surviving descendants, all of whom
are descendants of spouse and spouse has no separate descendants; $300,000 plus 3/4 of the balance if
decedent has surviving parent(s) but no surviving descendant; $225,000 plus 1/2 of the balance if decedent
has surviving descendants all of whom are descendants of the spouse, and spouse has one or more separate
surviving descendants; $150,000 plus 1/2 of the balance if decedent has one or more surviving descendants
who are not descendants of the spouse [§15-11-102(1) through (4)]. The foregoing dollar amounts are to be
adjusted for cost of living as determined under §15-10-112 [§15-11-102(6)].

Allowance(s) /
Exemption(s):

Spouse is entitled to the homestead exemption (but not an allowance) [§38-41-204], exempt property of
$30,000 in excess of any security interests therein [§38-41-403], and a reasonable allowance for
maintenance during the period of administration, or for up to one year if the estate is insolvent [§38-41404(1)]. Exempt property and family allowance is provided without regard to elective share [§38-41-403(1)
and §38-41-404(2), respectively]

Elective Share Rights:

Spouse of domiciliary decedent has right to take an elective share amount equal (a) to 50% of the “maritalproperty portion” of the augmented estate; or, (b) if the total amount of spouse’s property and non-probate
transfers to others, decedent’s non-probate transfer to spouse, and elective share payable from decedent’s
probate/non-probate transfers to others is less than $50,000, spouse entitled to supplemental elective share
amount equal to the difference between the sum aforesaid and $50,000 [§15-11-202(1) and (2)]. The
“marital-property portion” is determined by multiplying the augmented estate by applicable percentage in
the marriage duration vesting schedule [§15-11-203(1) and (2)].

Property Subject to
Elective Share:

Augmented estate includes: decedent’s net probate estate, decedent’s non-probate transfers to others,
decedent’s non-probate transfers to spouse, and spouse’s property and non-probate transfers to others, net of
administration expenses and funeral costs [§§15-11-203 through 208). “Marital-property portion” of the
augmented estate ranges from 10% to 100% of the augmented estate pursuant to vesting schedule in §15-11203(2), and the elective share is 50% of the marital-property portion [§15-11-203].

Satisfaction of Elective
Share:

The following are applied first to satisfy the elective share amount and to reduce/eliminate contributions
from decedent’s probate estate and non-probate transfers to others: (a) amounts included in the augmented
estate under §15-11-204 (net probate estate) passing to spouse by testate or intestate succession, and the
“marital-property portion” of spouse’s separate property included in the augmented estate under §15-11-207
(excluding property or interests that spouse disclaimed) [§15-11-209(1)]. If the foregoing is insufficient, or
if spouse is entitled to a supplemental elective share amount, amounts included in decedent’s probate and
non-probate transfers to others (made within two years of death) are applied first to satisfy the balance or the
supplemental elective, and liability is apportioned among recipients of such probate and non-probate
transfers proportionally [§15-11-209(3)(a)]. If the foregoing is insufficient, balance is paid from remaining
portion of decedent’s non-probate transfers to others, and apportioned among the recipients proportionally
[§15-11-209(3)(b)].

Deadline for Election:

Petition for elective share must be filed within nine months after the date of decedent’s death, or within six
months after probate of decedent’s will, whichever occurs later [§15-11-211(1)]. Within nine months after
decedent’s death, spouse may petition the court for an extension of time [§15-11-211(2)].

Election Procedure /
Who Can File?:

Petition for elective share must be filed in the court and mailed or delivered to the personal representative, if
any [§15-11-211(1)].

Election must be filed during spouse’s lifetime by spouse, personally, or by spouse’s conservator, guardian,
or attorney-in-fact [§15-11-212(1)]. If election is exercised on behalf of incapacitated spouse, elective share
is set aside in trust for spouse’s benefit [§15-11-212(2)].

Spouse’s Right vs. NonDomiciliary Property

Included in the augmented estate under §15-11-203.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

The right of a non-domiciliary decedent’s spouse to take an elective-share of property in Colorado is
governed by the law of decedent’s domicile [§15-11-202(4)].
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

COLORADO, continued
Waiver / Preclusion of
Spouse’s Rights:

Waiver of right to elective share, or of any other marital right or obligation, or any affirmation or
modification thereof, made on or after July 1, 2014 is unenforceable unless contained in a premarital or
marital agreement as defined in §14-2-302; any waiver, affirmation, or modification made before that date is
governed by the law in effect at that time [§15-11-213(1) and (2)].
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

CONNECTICUT
Property Regime
Common Law

Elective Share Type
Probate-Only

Elective Share Statute Location

Title 45a, Chapter 802b, Part IX, Section 436

Intestacy - Spouse’s Share:

Entire estate if no surviving issue or parent of decedent; $100,000 plus 3/4 of the balance if no issue but
parent(s) living; $100,000 plus 1/2 of the balance if surviving issue are common; 1/2 of estate if decedent
has one or more separate issue surviving [§45a-437(a)(1) through (4)].

Allowance(s) /
Exemption(s):

Spouse entitled to support allowance at court’s discretion [§45a-320], right to occupy homestead during
administration until disposition §45a-321], and certain exempt personal property.

Elective Share Rights:

Spouse may elect to take a “statutory share” of real and personal property passing under decedent’s will; the
“statutory share” means a life estate of 1/3 in value of all property passing under decedent’s will remaining
after payment of debts and charges against the estate [§45a-436(a)]; provided, however, that statutory share
cannot be taken until expiration of the allowance [§45a-436(d)].

Property Subject to
Elective Share:

The “statutory share” applies only to property of decedent’s probate estate [§45a-436]. Decedent’s bequest
of property to spouse is taken in lieu of statutory share unless decedent’s will expresses contrary intention
[§45a-436]. Decedent’s revocable trust property is not subject to spouse’s statutory share claim [Bezzini v.
Department of Soc. Servs., 715 A.2d 791, 796 (1998), citing Cherniak v. Home National Bank & Trust Co.,
198 A.2d 58 (1964)].

Satisfaction of Elective
Share:

“Statutory share” is set out by the fiduciary administering decedent’s estate or, in the discretion of the
probate court or on application by any interested person, by distributors appointed by the probate court.
“Statutory share” may consist of personal property or real property, or both, according to the judgment of
the fiduciary or distributors [§45a-436(e)].

Deadline for Election:

Written notice of intention to take “statutory share” must be filed within 150 days after mailing of the decree
admitting the will to probate [§45a-436(c)].

Election Procedure /
Who Can File?:

Written notice of intention to take “statutory share” must be filed with the Probate Court before which estate
is being administered [§45a-436(c)].

Notice of intention may be filed by spouse, personally, or by spouse’s conservator or guardian with approval
of court that appointed the conservator / guardian [§45a-436(c)].

Spouse’s Right vs. NonDomiciliary Property

No statutory provision.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

No statutory provision.

Waiver / Preclusion of
Spouse’s Rights:

Spouse’s right to “statutory share” may be waived by written contract made before or after marriage [§45a436(f)]; parties may contract in premarital agreement with respect to inter alia rights in property of the
other, disposition of property upon death, making of a will, trust or other arrangement to carry out provisions
of agreement [§46b-36d(a)].
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

DELAWARE
Property Regime
Common Law

Elective Share Type
Semi-Augmented

Elective Share Statute Location

Title 12, Part III, Chapter 9, Section 901-908

Intestacy - Spouse’s Share:

Entire estate if decedent has no surviving issue or parent; first $50,000 of personal estate plus 1/2 of the
balance of personal estate and a life estate in real property if decedent has either (a) no surviving issue but
has surviving parent(s), or (b) surviving issue, all of whom are issue of the spouse; 1/2 personal estate and a
life estate in real estate if decedent has surviving issue, one or more of whom are not issue of spouse [§502].

Allowance(s) /
Exemption(s):

Spouse entitled to allowance up to $7,500 [§2308] without regard to elective share [§907].

Elective Share Rights:

Spouse of domiciliary decedent has right of election to take an elective share amount equal to 1/3 of the
“elective estate,” less the amount of all transfers from decedent to spouse [§901].

Property Subject to
Elective Share:

Decedent’s “elective estate” is the gross estate for federal estate tax purposes after deduction for debts,
administration expenses, and taxes, including one-half (1/2) property jointly owned by decedent and spouse
with right of survivorship [§902].

Satisfaction of Elective
Share:

Elective share may be satisfied in cash or in kind, or partly in each [§901(a)]. Liability for elective share is
apportioned among recipients of “decedent’s contributing estate” pro rata [§908(a)]. “Decedent’s
contributing estate” is any portion of the elective estate the decedent owned solely, and which was not
transferred or deemed transferred to spouse under § 903(1); any jointly owned property with the right of
survivorship of which the decedent was a joint owner, any insurance proceeds which are payable to a
beneficiary other than to the estate, or any property held in trust are excluded [§908(b)].

Deadline for Election:

Petition for elective share must be filed within six months after the grant of letters testamentary or of
administration; can be extended for good cause upon request filed before deadline [§906(a)].

Election Procedure /
Who Can File?:

Petition must be filed with Court of Chancery and mailed or delivered to the personal representative
[§906(a)]; spouse must give interested persons and affected distributees 10 days’ notice of time/date of
hearing via certified mail [§906(b)].

Right of election must be exercised during spouse’s lifetime by spouse, personally, or if spouse is a
“protected person,” by order of the court in which protective proceedings are pending, after finding that
exercise is necessary to provide spouse with adequate support during spouse’s probable life expectancy
[§904].

Spouse’s Right vs. NonDomiciliary Property

Included in the “elective estate” under §902, but law of situs applies under §901(b).

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

Non-domiciliary spouse’s elective share of Delaware property is determined under Delaware law [§901(b)].
N.B. When read in conjunction with §901(a), spouse of non-Delaware decedent precluded from taking an
elective share of Delaware real property, regardless of whether the domicile jurisdiction permits an election.

Waiver / Preclusion of
Spouse’s Rights:

Spouse’s right of election may be waived, wholly or partially, before or after marriage, by written contract,
agreement, or waiver signed by spouse; absent contrary provision, a waiver of “all rights” (or equivalent
language) in the property or estate of a present or prospective spouse is a waiver of all rights to the elective
share and a renunciation of all benefits otherwise passing to spouse by intestate succession or under a will
executed before the waiver [§905].
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DISTRICT OF COLUMBIA
Property Regime
Common Law

Elective Share Type
Probate-Only

Elective Share Statute Location

Division III, Title 19, Chapter 1, Section 113

Intestacy - Spouse’s Share:

Entire estate, if no descendant or parent of decedent survives; 2/3 of estate if decedent’s surviving
descendants are also descendants of spouse and there is no other descendant of spouse surviving; 3/4 of
estate if decedent has no surviving descendants but has surviving parent(s); 1/2 of estate if all of decedent’s
surviving descendants are also descendants of spouse and spouse has one or more separate surviving
descendants; 1/2 of estate if one or more of decedent’s surviving descendants are not descendants of spouse
[§19-302].

Allowance(s) /
Exemption(s):

Spouse is entitled to a homestead allowance of $15,000 [§19-101.02], an exempt property allowance of
$10,000 [§19-101.03], and a reasonable family allowance during the period of administration [§19-101.04],
all without regard to elective share.

Elective Share Rights:

Value of elective share is spouse’s intestate share but not in excess of 1/2 of decedent’s net estate
distributable under will [§19-113]. A domestic partner is treated as a spouse under D.C. law.

Property Subject to
Elective Share:

See spouse’s intestate share above. In Windsor v. Leonard, 475 F.2d 932 (1973), the D.C. Circuit Court of
Appeals ruled that a decedent’s revocable trust property was excluded from the spouse’s elective share, and
refused to set aside decedent’s transfer of property to the revocable trust as being in improper evasion of the
spouse’s statutory rights. Congress directed D.C. to follow Maryland precedent for interpreting statutes that
are similar between the jurisdictions [see Windsor, at 933]. This ruling, in conjunction with recent Maryland
precedent, leaves open the possibility of including revocable trust property under certain circumstances, i.e.,
where the transfer is shown to be an improper evasion of the spouse’s elective share rights [see discussion
under Maryland section of this survey].

Satisfaction of Elective
Share:

Estate property is to be distributed in-kind to the extent possible [§20-1102]. No statutory direction for
satisfaction of elective share.

Deadline for Election:

Renunciation of will must be filed within six months after decedent’s will is admitted to probate [§19113(a)]; successive extensions of not more than six months each may be granted for reasonable cause upon
petition filed before expiration of deadline [§19-113(c)].

Election Procedure /
Who Can File?:

Renunciation must be filed in the Probate Court (Superior Court of the District of Columbia) [§§19-113(a)
and 19-115(3)].

Renunciation may be filed by spouse, personally, or by guardian or other fiduciary (having court authority)
for spouse who is unable to act by reason of infancy, incompetency, or inability to manage property [§19113(c)].

Spouse’s Right vs. NonDomiciliary Property

No statutory provision.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

No statutory provision. However, under In re of Gray Estate, 168 F. Supp. 124 (1958), the right of a nondomiciliary spouse to take an elective-share of property in D.C. is determined under D.C. law. §19-301
states that D.C. real property that is not devised descends to intestate heirs determined under D.C. law.

Waiver / Preclusion of
Spouse’s Rights:

Rights of spouse in decedent’s real and personal property can be determined under a valid premarital or
marital agreement [§19-113(f)].
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

FLORIDA
Property Regime
Common Law

Elective Share Type
Semi-Augmented

Elective Share Statute Location

Title XLII, Chapter 732, Part II, Section 201-228

Intestacy - Spouse’s Share:

Entire estate if decedent (a) has no living descendants, or (b) is survived by one or more descendants
common to spouse and spouse has no separate descendants; 1/2 of estate if decedent (c) has living
descendants, one or more of whom are not those of spouse, or (d) has one or more living descendants in
common with spouse, and spouse has one or more separate descendants [§732.102(1) through (4)].

Allowance(s) /
Exemption(s):

Spouse is entitled to life estate in the homestead [§732.401], exempt property [§732.402], and a family
allowance up to $18,000 [§732.403], all without regard to the elective share.

Elective Share Rights:

Spouse of domiciliary decedent has the right to an elective share of the decedent’s “elective estate”
[§732.201]; the elective share is an amount equal to 30% of the “elective estate” [§732.2065].

Property Subject to
Elective Share:

Decedent’s “elective estate” includes: (1) decedent’s probate estate; (2) decedent’s interest in property
constituting protected homestead; (3) decedent’s ownership interest in accounts or securities registered as
pay/transfer on death; (4) decedent’s fractional interest in property held in joint tenancy with right of
survivorship or in tenancy by the entirety; (5) property of decedent’s revocable trust; (6) property decedent
transferred and, at the time of death, retained a beneficial interest or enjoyed possession or use of; (7)
decedent’s beneficial interest in net cash surrender value of insurance policy on decedent’s life; (8) value of
retirement benefits; (9) property decedent transferred within one year of death in excess of the annual
exclusion amount; and (10) property transferred in satisfaction of the elective share [§732.2035]. Valuation
of “elective estate” determined under §732.2055.

Satisfaction of Elective
Share:

Under §732.2075, elective share is satisfied first by property passing to or for the benefit of spouse. If
insufficient, share is allocated to the following classes in the following order: Class 1: decedent’s probate
estate and revocable trust(s). Class 2: If Class 1 insufficient, then to recipients of property interests, other
than protected charitable interests, included in the elective estate under §732.2035(2), (3), or (6) and, to the
extent decedent had at the time of death the power to designate the recipient of the property, property
interests, other than protected charitable interests, included under §732.2035(5) and (7). Class 3: If Classes 1
and 2 insufficient, then to recipients of all other property interests, other than protected charitable interests,
included in the elective estate. If still insufficient, any remaining unsatisfied balance shall be satisfied from
direct recipients of protected charitable lead interests [§732.2075].

Deadline for Election:

Election must be filed on/before the earlier of (a) six months after the date of service of a copy of the notice
of administration on spouse, or an attorney in fact or guardian of the property of spouse, or (b) the date that
is two years after decedent’s date of death [§732.2135(1)]. Deadline for election can be extended via
petition filed within deadline period [§732.2135(4)].
Election must be filed with court having jurisdiction of probate proceeding [§732.2125(2)].

Election Procedure /
Who Can File?:

Spouse, personally, or attorney-in-fact or guardian of the property of the spouse with approval of court of
competent jurisdiction, after court determination that election is in the spouse’s best interests during
spouse’s probable lifetime [§732.2125(1) and (2)].

Spouse’s Right vs. NonDomiciliary Property

Non-Florida real property is part of the “probate estate” under §732.2025(7), and the “probate estate” is part
of the “elective estate” under §732.2035(1).

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

Right to elective share is limited to spouse of Florida domiciliary decedent [§732.201].

Waiver / Preclusion of
Spouse’s Rights:

Spouse’s rights to an elective share, intestate share, pretermitted share, homestead, exempt property, family
allowance, and/or preference in appointment as personal representative of intestate estate may be waived,
wholly or partly, before or after marriage, by a written contract, agreement, or waiver, signed by the waiving
party in the presence of two subscribing witnesses [§732.702].
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

GEORGIA
Property Regime

Elective Share Type

Common Law

None

Elective Share Statute Location
N/A

Intestacy - Spouse’s Share:

Entire estate if decedent has no living descendants; if decedent survived by one or more descendants, spouse
shares equally with children (per stirpital basis), but share is not less than 1/3 of estate [§53-2-1]. Spouse
may claim certain property interests of insolvent, intestate decedent [§44-13-100]. Spouse also entitled to
one-year’s support, which is a priority item above debts and is in addition to intestate share [§53-3-1(b)].

Allowance(s) /
Exemption(s):

No allowances provided for spouse under Georgia law; provision for one year’s support only (see below).

Elective Share Rights:

No elective share; spouse entitled only to one year’s support [§53-3-1(c)].

Property Subject to
Elective Share:

N/A. Spouse’s petition for year’s support must include schedule of property to be set aside in satisfaction of
support [§53-3-5].

Satisfaction of Elective
Share:

N/A

Deadline for Election:

Petition for one year’s support must be filed within 24 months of decedent’s death [§53-3-5(c)].

Election Procedure /
Who Can File?:

Petition for one year’s support must be filed in probate court by spouse, or guardian or other person acting
on spouse’s behalf [§53-3-5(a)]. Required contents of petition set forth in §53-3-5(b).

Spouse’s Right vs. NonDomiciliary Property

N/A

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

Non-domiciliary spouse is entitled to one year’s support from Georgia property (see Farris v. Battle, 80 Ga.
187 (1887).

Waiver / Preclusion of
Spouse’s Rights:

Premarital agreements permitted under §19-3-63; postnuptial agreements are valid under Sanders v. Colwell,
248 Ga. 376 (1981).
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HAWAII
Property Regime
Common Law

Elective Share Type
Augmented Estate – UPC

Elective Share Statute Location

Div. 3, Title 30A, Ch. 560, Art. II, Pt. 2, Sec’s. 201-214

Intestacy - Spouse’s Share:

Entire estate if (a) decedent has no surviving parent or descendant or (b) all descendant’s decedents are
descendants of spouse; $200,000 plus 3/4 of the balance if decedent has surviving parent(s) but no
descendants; $150,000 plus 1/2 of the balance if decedent and spouse have common descendants who
survive and spouse has separate descendant(s) surviving; $100,000 plus 1/2 of the balance if decedent has
surviving descendant(s) who are not descendants of spouse [§560:2-102 (1) through (4)].

Allowance(s) /
Exemption(s):

Spouse entitled to: homestead allowance of $15,000 [§560:2-402]; exempt property up to $10,000 [§560:2403]; and, a reasonable allowance for maintenance during the period of administration, or, up to one year if
the estate is insolvent [§560:2-404], all without regard to the elective share.

Elective Share Rights:

Spouse of domiciliary decedent has the right to an elective share amount equal to (a) the value of the
elective share percentage of the augmented estate, ranging from 3% to 50%, determined under marriage
duration vesting schedule [§560:2-202(a)]; or, (b) a supplemental elective share amount equal to $50,000
less (i) spouse’s property and non-probate transfers to others (§560:2-207), (ii) decedent’s probate and nonprobate transfers to spouse (§560:2-209(a)(1), and (ii) the elective share amount payable from decedent’s
probate and non-probate transfers to others under §560:2-209(b) and (c) [§560:2-202(b)].

Property Subject to
Elective Share:

Augmented estate includes: the sum of all property, real or personal, moveable or immovable, tangible or
intangible, wherever situated that constitute (a) decedent’s net probate estate; (b) decedent’s non-probate
transfers to others, (c) decedent’s non-probate transfers to spouse, and (d) spouse’s property and non-probate
transfers to others [§560:2-203].

Satisfaction of Elective
Share:

The following are applied first to satisfy the elective share amount and to reduce/eliminate contributions
from decedent’s probate estate and non-probate transfers to others: (a) amounts included in the augmented
estate under §560:2-204 passing to spouse by testate or intestate succession and non-probate transfers to
spouse under §560:2-206 [§560:2-209(a)(1)]; and, (b) spouse’s property and non-probate transfers to others
included in the augmented estate up to the applicable percentage under §560:2-207 [§560:2-209(a)(2)]. If
the foregoing is insufficient, or if spouse is entitled to a supplemental elective share amount, amounts
included in decedent’s probate estate and in decedent’s non-probate transfers to others, other than amounts
included under §560:2-205(3)(A) or (C), are applied first to satisfy the balance or the supplemental elective,
and liability is equitably apportioned among recipients of probate and non-probate transfers [§560:2-209(b)].
If the foregoing is insufficient, balance is paid from remaining portion of decedent’s non-probate transfers,
and equitably apportioned among the recipients [§560:2-209(c)].

Deadline for Election:

Must petition for elective share within nine months after the date of death, or within six months after probate
of decedent’s will, whichever occurs later [§560:2-211(a)]. Additional time for making election can be
obtained by petition filed within nine months of decedent’s death [§560:2-211(b)].

Election Procedure /
Who Can File?:

Election made by filing petition with probate court and delivering same to personal representative, if any,
within the deadline [§560:2-211(a)].

Spouse, personally, or spouse’s conservator, guardian, or attorney-in-fact can file petition; spouse must be
living at the time of election [§560:2-212(a)].

Spouse’s Right vs. NonDomiciliary Property

Included in the augmented estate under §560:2-203.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

The right of a non-domiciliary decedent’s spouse to take an elective share of property in Hawaii is governed
by the law of decedent’s domicile at death [§560:2-202(d)].

Waiver / Preclusion of
Spouse’s Rights:

Rights of/to election, homestead allowance, exempt property, and/or family allowance may be waived
wholly or partially before or after marriage by written contract, agreement, or waiver signed by spouse
[§560:22-213(a)]. Absent provisions to the contrary, a waiver of “all rights”, or equivalent language, in the
property or estate of a present or prospective spouse is a waiver of all rights of elective share, homestead
allowance, exempt property, and family allowance in the property of the other and a renunciation by each of
all benefits that would otherwise pass to the spouse from the other by intestate succession or by virtue of any
will executed before the waiver [§560:22-213(d)].
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IDAHO
Property Regime
Community Property

Elective Share Type
N/A

Elective Share Statute Location

Intestacy - Spouse’s Share:

As to separate property: entire estate if decedent has no surviving issue or parent; 1/2 of estate if decedent
has surviving parent(s) and/or issue [§15-2-102(a)]. As to community property: decedent’s 1/2 passes to
spouse in all events [§15-2-102(b)(1)]..

Allowance(s) /
Exemption(s):

Spouse entitled to homestead allowance of $50,000; in addition, spouse is entitled to [a] value, not
exceeding $10,000 in excess of any security interests therein, in tangible personal property including, but not
limited to, household furniture, automobiles, furnishings, appliances, family heirlooms, and personal effects
[§15-2-402 through §15-2-405]. N.B. Elective share to the quasi-community estate thus computed shall be
reduced by an allocable portion of general administration expenses, homestead allowance, exempt property
and enforceable claims [§15-*2-203(b)
N/A if all property is community property.

Elective Share Rights:

Spouse of domiciliary decedent may take an elective share of quasi-community property, value of which is
limited to 1/2 of the total “augmented quasi-community property estate” [§15-2-203(a)], reduced by
allocable portion of administration expenses, homestead allowance, exempt property, and enforceable claims
[§15-2-203(b)].
N/A if all property is community property.

Property Subject to
Elective Share:

The “augmented quasi-community property estate” includes, as a part of the property described in §§15-2201 (quasi-community property) and 15-2-202 (quasi-community property decedent transferred to others
during life or at death by right of survivorship, subject to dollar limitations), property received from
decedent and owned by spouse at decedent’s death, plus the value of such property transferred by spouse at
any time during marriage to any person other than decedent which would have been in spouse’s quasicommunity property augmented estate if spouse had predeceased decedent to the extent that the owner’s
transferred property is derived from decedent by any means other than testate or intestate succession without
a full consideration in money or money’s worth [§15-2-203(a)].
N/A if all property is community property.

Satisfaction of Elective
Share:

Court determines the elective share amount and orders payment from the assets of the augmented net estate
or by contribution as appears appropriate under §15-2-207 [§15-2-205(d)]. Property passing to spouse and
property included in the augmented estate which has not been renounced is applied first to satisfy the
elective share and to reduce the amount due from other recipients of the augmented estate [§15-2-207(a)].
Balance of elective share is equitably apportioned among beneficiaries of the will and transferees of the
augmented estate in proportion to the value of their interests [§15-2-207(b)].
N/A if all property is community property.

Deadline for Election:

Must petition for elective share of augmented net estate within nine months after the date of death, or within
six months after filing of the petition for probate, whichever occurs later; court may extend time for election
for good cause upon application for additional time filed within deadline [§15-2-205(a)].
N/A if all property is community property.

Election Procedure /
Who Can File?:

Petition for elective share of augmented net estate must be filed with the court and mailed or delivered to the
personal representative [§15-2-205(a)].
Spouse, personally, or by order of the court in which protective proceedings as to spouse’s property are
pending, after finding that exercise is necessary to provide adequate support for the protected spouse during
probable life expectancy [§15-2-204]. Right exercisable only during spouse’s lifetime [§15-2-204].

Spouse’s Right vs. NonDomiciliary Property

Included in the augmented quasi-community property estate under §15-2-201(b) if law of other state permits
descent and distribution to be governed by Idaho laws [§15-2-201(b)].

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

Under valid will of any non-domiciliary married person disposing of Idaho real property which is not
community property, spouse has the same right to elect against will to take a portion of or interest in such
property as though the property were situated in the decedent’s domicile at death [§15-2-209].

- 14 -

August 2018 / Alex S. Tanouye, Esq. / All rights reserved /NTAC:3NS-20

Chapter 2
56 of 104

SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

IDAHO, continued
Waiver / Preclusion of
Spouse’s Rights:

Spouse’s rights of/to election, homestead allowance, and/or exempt property may be waived, wholly or
partially, before or after marriage, by a written contract, agreement, or waiver signed by the party waiving
after fair disclosure [§15-2-208]. Absent language to the contrary in the instrument, waiver of “all rights” (or
equivalent language) in the property or estate of a present or prospective spouse is a waiver of all rights to
elective share, homestead allowance, and/or exempt property and a renunciation of all benefits which would
otherwise pass by intestate succession or under a will executed before the waiver [Id.].
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ILLINOIS
Property Regime
Common Law

Elective Share Type
Probate-Only

Elective Share Statute Location

Chapter 755 Estates, Prob. Act of 1975, Article II, Section 8

Intestacy - Spouse’s Share:

Entire estate, if decedent has no surviving descendants; 1/2 of estate if decedent has surviving descendant(s)
[§755:5/2-1(a) and (c)]. N.B. new law taking effect January 1, 2018 does not change intestate share of
surviving spouse.

Allowance(s) /
Exemption(s):

Spouse entitled to allowance for nine months after decedent’s death in a manner suited to spouse’s condition
of life and to the condition of the estate, and any additional sum the court deems reasonable for spouse’s
proper support, in an amount no less than $20,000 with an additional sum not less than $10,000 for each
child. (See 755 I.L.C.S. 5/15-1).

Elective Share Rights:

Spouse may renounce decedent’s will and take an elective share of decedent’s estate after payment of all just
claims of either (a) 1/3 of the entire estate if decedent leaves a descendant, or (b) 1/2 of the entire estate if
decedent leaves no descendant [755:5/2-8(a)].

Property Subject to
Elective Share:

Decedent’s entire probate estate is subject to the elective share [755:5/2-8(a)].

Satisfaction of Elective
Share:

If spouse’s renunciation of will diminishes or increases legacies to other persons, the court, upon settlement
of the estate, will abate from or add to the legacies to apportion the loss or increase among the legatees in
proportion to the amount and value of their legacies [755:5/2-8(d)].

Deadline for Election:

Must renounce decedent’s will within seven months after the admission of the will to probate, or within such
further time as court may allow, upon petition for additional time filed before the deadline [755:5/2-8(b)].

Election Procedure /
Who Can File?:

Renunciation must be filed in the court where decedent’s will was admitted to probate [755:5/2-8(b)].

Renunciation must be filed by spouse, personally, or spouse’s conservator, guardian ad litem, or next friend
acting with court authority for incompetent spouse under In re Estate of Klekunas, 205 N.E. 2d 497 (1965).

Spouse’s Right vs. NonDomiciliary Property

No statutory provision, but case law holds that non-Illinois property is excluded from elective share (see,
e.g., Clark v. Pericles, 266 Ill. App. 3d 1096 (1994).

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

No statutory provision, but case law holds that real property is governed under the law of the situs
jurisdiction (see, e.g., Clark v. Pericles, 266 Ill. App. 3d 1096 (1994).

Waiver / Preclusion of
Spouse’s Rights:

Parties to premarital agreement may contract with respect to, inter alia, rights and obligations in any
property, disposition of property upon death, making of a will, trust, or other arrangement to carry out
provisions of agreement, ownership and disposition of life insurance policy benefits [§750:10/4(a)].
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

INDIANA
Property Regime
Common Law

Elective Share Type
Probate-Only

Elective Share Statute Location
Title 29, Article 1, Chapter 3, Section 1-8

Intestacy - Spouse’s Share:

Entire net estate if decedent leaves no surviving issue or parent; 1/2 of net estate if decedent has surviving
issue; 3/4 of net estate if decedent has no surviving issue but is survived by parent(s) [§29-1-2-1(b)]. If
spouse is second or subsequent spouse of decedent and spouse had no children with decedent, and if
decedent has surviving issue, the spouse’s share is 25% of remainder of the fair market value (as of date of
death) of decedent’s real property, net of any liens or encumbrances [§29-1-2-1(c)].

Allowance(s) /
Exemption(s):

Spouse entitled to an allowance of $25,000 [§29-1-4-1] without regard to elective share.

Elective Share Rights:

Spouse may elect to take against decedent’s will an elective share of 1/2 of decedent’s net estate; except that
if spouse is a second or subsequent spouse who did not at any time have children or descendants with
decedent, and if decedent has surviving descendants by a previous spouse, then the spouse’s elective share is
1/3 of the net estate plus twenty-five percent (25%) of the remainder of the fair market value (as of date of
death) of decedent’s real property, net of any liens or encumbrances [§29-1-3-1].

Property Subject to
Elective Share:

Decedent’s net estate for purposes of computing the elective share amount due to spouse includes only such
property as would have passed under the laws of descent and distribution [§29-1-3-1(a)].

N.B. Dunnewind v. Cook, 697 N.E.2d 485 (1998), wherein court invalidated decedent’s transfer of assets,
made in contemplation of death, to a valid inter vivos trust for the purpose of defeating spouse’s statutory
share.

Satisfaction of Elective
Share:

Elective share satisfied through abatement of non-spouse legatees’ shares without any preference between
real or personal property, in the following order: property not disposed of by will, residuary estate assets,
property disposed of by the will but not specifically devised or not devised to the residuary devisee, and
then property specifically devised [§29-1-17-3].

Deadline for Election:

Must elect within three months after the date of the order admitting to probate the will against which the
election is made [§29-1-3-2].
Election must be in signed, acknowledged writing, filed in the office of the clerk of the court; suggested
form provided in statute [§29-1-3-3].

Election Procedure /
Who Can File?:

Right of election is non-transferrable and must be exercised during spouse’s lifetime [§29-1-3-4(a)];
provided, however that election can be exercised after spouse’s death if spouse died before election could be
made, or if election is made to recover Medicaid benefits paid on behalf of surviving spouse [§29-1-3-4(b)].
Spouse, personally, or attorney-in-fact with general authority [§29-1-3-4(a)], or guardian of spouse may
make the election [§29-1-3-3(a) and §29-1-3-4(a)].

Spouse’s Right vs. NonDomiciliary Property

No statutory provision.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

No statutory provision.

Waiver / Preclusion of
Spouse’s Rights:

Spouse may waive intestate share or other expectancy by contract, agreement, or waiver signed by spouse;
unless provided otherwise in agreement, waiver signed by spouse is considered waiver of right of election
[§§29-1-2-13 and 29-1-3-6(a)].
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

IOWA
Property Regime
Common Law

Elective Share Type
Probate-Only *

Elective Share Statute Location

Title XV, Sub. 4, Ch. 633, Div. 5, Pt. 1, Sections 236-246

Intestacy - Spouse’s Share:

Entire estate if decedent has (a) no surviving issue or (b) surviving issue all of whom are issue of spouse
[§633-211]. If decedent has surviving issue who are not issue of spouse, spouse receives 1/2 of all real
property of the decedent, all personal property of decedent as head of family, and 1/2 of all other personal
property of decedent after payment of debts and charges [§633-212(1) through (4)]; provided, if value of the
foregoing (1-4) is less than $50,000, then additional homestead interest and decedent’s remaining real and
personal property after payment of debts and charges [§633-212(4)].

Allowance(s) /
Exemption(s):

Spouse entitled to 12-months’ support [§633.374] and exempt property [633.332], both without regard to
elective share.

Elective Share Rights:

Spouse of domiciliary decedent has the right to take an elective share [§633.236] of the following: (a) 1/3 of
all the legal or equitable estates in real property possessed by decedent at any time during the marriage, (b)
all personal property that was in the hands of decedent at the time of death as the head of a family, (c) 1/3 of
all personal property of decedent not necessary for the payment of debt and charges, and (d) 1/3 in value of
property held in decedent’s revocable trust (unless waived), in lieu of property spouse would receive under
decedent’s will [§633.238(1) through (3)].

Electing spouse, or spouse of intestate decedent, may elect a life estate in the homestead in lieu of spouse’s
share of decedent’s real property possessed during marriage, and nonetheless retain right to personal
property [§633.240].
Elective share property is described generally above [see §633.238].

Property Subject to
Elective Share:

Satisfaction of Elective
Share:

Deadline for Election:

* In addition, §633.238.1.d provides that decedent’s revocable trust property is subject to the elective share
unless the trust was created during the marriage and spouse signed a written acknowledgment forfeiting
right to the trust property after decedent’s death.
Satisfaction of elective share is determined by mutual consent of parties in interest, or by court-appointed
referees if interested party requests appointment of referee [§633.247].

Spouse may receive life estate in the homestead in lieu of elective share as to real property owned by
decedent [§633.240].
Elective share election must be filed within four months from the date of service of notice by the (a)
personal representative of decedent’s estate [§633.237(a)] or (b) trustee of decedent’s revocable trust
[§633.237(b)], otherwise spouse presumed to take under will or trust [§633.237].

Election to receive life estate in homestead presumed to be waived if election not filed within four months
from date of service of notice under §633.237 [§633.241].
Election must be filed in the office of the clerk in which decedent’s estate is being administered and served
on the trustee of decedent’s revocable trust [§633.243].

Election Procedure /
Who Can File?:

Election must be made during spouse’s lifetime [§633.242] by spouse, personally, or otherwise by spouse’s
conservator if court deems appropriate under the circumstances [see §§633-236 and 633-244]; court will
appoint guardian ad litem to represent incompetent spouse if affidavit of incompetence filed and no
conservator has been appointed [§633.244].

Spouse’s Right vs. NonDomiciliary Property

No statutory provision; however, language of §633.238 does not limit share to Iowa-situs real property.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

If decedent is non-domiciliary of Iowa, no statutory provision for electing against will; right of election
applies only to spouse of Iowa-resident decedent [§633.236].

Waiver / Preclusion of
Spouse’s Rights:

Parties to premarital agreement may contract with respect to inter alia rights and obligations of parties in
property, disposition of property upon death, making of a will, trust, or other arrangement to carry out
provisions of agreement [Title XV, Sub. 1 §596.5]. Spouse may waive right to elect against revocable trust
created during marriage by signing statement of waiver of right as provided in §633.238.1.d.
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

KANSAS
Property Regime
Common Law

Elective Share Type
Augmented Estate – UPC

Elective Share Statute Location
Chapter 59, Article 6a, Sections 201-217

Intestacy - Spouse’s Share:

Entire estate if decedent has no surviving issue; 1/2 of the estate if decedent has surviving issue [§59-504].
Spouse entitled to 1/2 of all real property of decedent, disposition of which spouse did not consent to in
writing, by will, or by election, provided that spouse was resident of Kansas at the time of conveyance [§59505].

Allowance(s) /
Exemption(s):

Spouse entitled to homestead exemption subject to location and acreage restrictions [§59-401], and
allowances for exempt personal property [§59-403(a)] and monetary allowance up to $50,000 [§59-403(b)]
in the court’s discretion. These entitlements are provide for without regard to elective share [§59-404].

Elective Share Rights:

Spouse of domiciliary decedent has the right to an elective share amount equal to (a) the value of the
elective share percentage of the augmented estate, ranging from 3% to 50%, determined under marriage
duration vesting schedule [§59-6a202(a)(1)]; or, (b) a supplemental elective share amount equal to $50,000
less (i) spouse’s property and non-probate transfers to others (§59-6a207), (ii) decedent’s probate and nonprobate transfers to spouse (§59-6a209(a)(1), and (ii) the elective share amount payable from decedent’s
probate and non-probate transfers to others under §59-6a209(b) and (c) [§59-6a202(b)].

Property Subject to
Elective Share:

Augmented estate is the sum of the values of all property that constitute decedent’s net probate estate,
decedent’s non-probate transfers to others, decedent’s non-probate transfers to spouse, and spouse’s property
and non-probate transfers to others [§59-6a203].

Satisfaction of Elective
Share:

The following are applied first to satisfy the elective share amount and to reduce/eliminate contributions
from decedent’s probate estate and non-probate transfers to others: (a) amounts included in the augmented
estate under §59-6a204 passing to spouse by testate or intestate succession and non-probate transfers to
spouse under §59-6a206 [§59-6a209(a)(1)]; (b) amounts included in the augmented estate which spouse
disclaimed and therefore pass to spouse’s issue who are not issue of decedent; (c) spouse’s property and
non-probate transfers to others included in the augmented estate up to the applicable percentage under §596a207 [§59-6a209(a)(3)]; and (d) real property of decedent recovered under §59-505 [§59-6a209(a)(4)]. If
the foregoing is insufficient, or if spouse is entitled to a supplemental elective share amount, amounts
included in decedent’s probate estate and in decedent’s non-probate transfers to others, other than amounts
included under §59-6a205(c)(1) or (3), are applied first to satisfy the balance or the supplemental elective,
and liability is equitably apportioned among recipients of probate and non-probate transfers [§59-6a209(b)].
If the foregoing is insufficient, balance is paid from remaining portion of decedent’s non-probate transfers,
and equitably apportioned among the recipients [§59-6a209(c)].

Deadline for Election:

Election must be made within six months after the date of decedent’s death, or within six months after the
notice of the right to the elective share pursuant to §59-2233, and amendments thereto, whichever occurs
later [§59-6a211].
Petition must be filed with the court and mailed or delivered to the personal representative [§59-6a211(a)];
spouse may petition for extension of time to elect before deadline [§59-6a211(b)].

Election Procedure /
Who Can File?:

Right of election to elective share amount exercisable by the spouse, by the personal representative of
deceased spouse, or by court on behalf of disabled spouse [59-6a212(a)]; right of election to supplemental
elective share amount, homestead, and/or statutory allowance may be exercised by the spouse, conservator,
agent under a power of attorney, guardian ad litem appointed for spouse, or by the court on behalf of a
disabled spouse [59-6a212(b)].

Spouse’s Right vs. NonDomiciliary Property

Included if out-of-state property meets definitions provided for composition of augmented estate in §596a204 through §59-6a207.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

Spouse’s right to elect, and method for so doing, apply to Kansas-situs property; however, Kansas law
deemed not to affect rights of surviving spouse established in state of residency [§59-806].
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

KANSAS, continued

Waiver / Preclusion of
Spouse’s Rights:

Spouse’s rights of/to elective share, homestead, homestead allowance, and/or the family allowance, may be
waived, wholly or partially, before or after marriage, by a written contract, agreement, consent to any
instrument, or waiver signed by the spouse [§59-6a213(a)]. Absent contrary provision, a waiver of “all
rights,” or equivalent language, in the property or estate of a present or prospective spouse is a waiver of all
rights of elective share benefits by intestate succession or by virtue of any will executed before the waiver.
For documents executed on and after July 1, 2002, to waive the homestead, homestead allowance, and/or
family allowance, the language of the document must clearly provide that any such provisions were
understandably and knowledgeably waived [§59-6a213(d)].
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

KENTUCKY
Property Regime
Common Law

Elective Share Type
Probate-Only

Elective Share Statute Location

Title XXXIV, Chapter 392, Sections 010-140

Intestacy - Spouse’s Share:

Spouse receives entire estate only if decedent has no surviving (a) children/descendants, (2) parent(s), (3)
siblings, and/or (4) descendants of siblings; if any of the foregoing survives, spouse receives no intestate
share [§§391.010 and 391.030(1)].

Allowance(s) /
Exemption(s):

Spouse entitled to homestead exemption [§427.070], which is an alternative to dower – they are mutually
exclusive [see In re Gibson, 33 F.Supp 838 (1940)]. Spouse also entitled to personal property exemption up
to $15,000 [§391.030] without regard to the elective share [§391.030(4)(c)].

Elective Share Rights:

Renunciation of will provides statutory dower or curtesy rights, as follow: 1/2 of decedent’s surplus real
estate; a life estate in one-third (1/3) of any real estate seized during coverture; and 1/2 of decedent’s surplus
personalty [§§392.080 and 392.020].

Property Subject to
Elective Share:

Decedent’s real estate and personalty are subject to spouse’s dower or curtesy interests in such property
upon renunciation of will [see §392.020 Dower or Curtesy].

N.B. Under Harris v. Rock, 799 S.W.2d 10 (1990), decedent cannot make lifetime gifts of real or personal
property with the intent to defeat spouse’s claims to dower.

Satisfaction of Elective
Share:

Renouncing spouse receives dower or curtesy rights in decedent’s real estate and personalty [§§392.080 and
392.020].

Deadline for Election:

Statement relinquishing provisions under will must be filed within six months of admission of will to
probate, and can be extended six additional months upon application of spouse to the district court before the
initial six-month deadline [§392.080(1)(b)].
Statement relinquishing provisions under will, acknowledged before an officer authorized to administer
oaths under Kentucky law and evidenced by a certificate, must be filed with the clerk of the court where will
was admitted to probate; statement language provided in statute [§392.080(1)(a) and (b)].

Election Procedure /
Who Can File?:

Spouse’s Right vs. NonDomiciliary Property

Spouse can renounce [§392.080]. No statutory provision for renunciation by fiduciary or agent of spouse,
but under Miller v. Keown, 195 S.W. 430, 433 (1917), a court of chancery overseeing the interests of “insane
persons, idiots, and others who are legally incapacitated” may “renounce the provisions of a will on behalf
of such ward if it is to the ward’s interest that the renunciation be made.” Also see Ramsey’s Ex’r v.
Ramsey, 47 S.W.2d 1059 (1932).
§392.080 confers right of election to “survivor” without reference to domicile.

N.B. Spouse of domiciliary decedent who renounces will is bound by the renunciation as to property
outside of Kentucky. See, e.g., Mann v. Peoples-Liberty Bank & Trust Co., 256 S.W.2d 489 (1953).

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

No statutory provision. Renunciation statute [§392.080] does not limit election to spouse of domiciliary
decedent.

Waiver / Preclusion of
Spouse’s Rights:

§392.020 provides dower or curtesy interest unless survivor’s right “has been barred, forfeited or
relinquished.” Dower and curtesy rights can be waived under premarital agreement [see, e.g., Gaines v.
Gaines’ Adm’r, 163 Ky. 260 (19150] or marital agreement [see, e.g., Jones’ Adm’r v. Jones’ Adm’r, 280 Ky.
37 (1939) and Campbell v. Campbell, 377 S.W.2d 93 (1964).

Miscellaneous:

Kentucky retains dower and curtesy [see §392.020].
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LOUISIANA
Property Regime

Elective Share Type

Community Property

N/A

Elective Share Statute Location

Intestacy - Spouse’s Share:

As to decedent’s community property: entire share if decedent has no surviving descendant(s); usufruct
interest if decedent has surviving descendant(s) but only until death or remarriage of spouse [C.C. Art.
§§889-890].

Allowance(s) /
Exemption(s):

Homestead exemption under R.S. §20:1.B. When a succession is sufficiently solvent, spouse is entitled to a
reasonable periodic allowance in money for their maintenance during the administration period, if the court
concludes that such an allowance is necessary, provided the sum advanced are within the amount eventually
due to them [C.C.P. §3321].

Elective Share Rights:

N/A. However, Louisiana has a hybrid quasi-community property statute [C.C. Art. §3526].

Property Subject to
Elective Share:

Hybrid Quasi-Community Property: (a) property that is classified as community property under Louisiana
law is treated as community property [C.C. Art. §3526(1)]; and property that is not classified as community
property under Louisiana law is treated as the separate property of the acquiring spouse. Non-acquiring
spouse is entitled, in value only, to the same rights with regard to such property as would be granted by the
law of the state in which the acquiring spouse was domiciled at the time of acquisition [C.C. Art. §3526(2)].

N.B. See Annotation to C.C. Art. §3526, which clarifies the intent of this provision as follows: any
property purchased in a common law jurisdiction during marriage will be treated as community property if
the owner died while domiciled in Louisiana. Any property purchased in a common law before a marriage
is subject to distribution under laws of the situs jurisdiction even if the owner died while domiciled in
Louisiana.

Satisfaction of Elective
Share:

N/A

Deadline for Election:

N/A

Election Procedure /
Who Can File?:

N/A

Spouse’s Right vs. NonDomiciliary Property

If decedent or spouse is domiciled in Louisiana, spouses’ rights and obligations with regard to real property
in another state acquired during marriage by either spouse while domiciled in Louisiana, which would be
community property if situated in Louisiana, are determined in accordance with Louisiana law, enforceable
by a judgment recognizing the spouse’s right to a portion of the immovable or its value [C.C. Art. §3525].

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

Waiver / Preclusion of
Spouse’s Rights:

Death of Domiciliary Acquiring Spouse: rights and obligations with regard to Louisiana real property are
governed by Louisiana law; whether such property is community or separate property is determined in
accordance with Louisiana law, regardless of the domicile of the acquiring spouse at the time of acquisition
[C.C. Art. §3524].

Death of Non-Domiciliary Acquiring Spouse / Louisiana Real Property Acquired When Domiciled Outside
Louisiana: spouse’s rights to Louisiana real property which is not community property – in value only – are
determined under laws of situs jurisdiction [C.C. Art. §3527].
Premarital and marital agreements are allowable under Louisiana law [C.C. Art. §2325 et seq.], although
some marital agreements require court approval, depending on circumstances of the marriage and nature of
the rights being changed in the agreement [C.C. Art. §2329]. .
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MAINE
Property Regime
Common Law

Elective Share Type
Augmented Estate – UPC

Elective Share Statute Location

Title 18-A, Article II, Part 2, Sections 201-207

Intestacy - Spouse’s Share:

Entire estate if decedent has no surviving issue or parent; $50,000 plus 1/2 of the balance if decedent has (a)
surviving parent and no surviving issue or (b) surviving issue all of whom are issue of the spouse; 1/2 of the
estate if decedent has surviving issue, one or more of whom are not issue of the spouse [18-A §2-102].

Allowance(s) /
Exemption(s):

Spouse of domiciliary decedent entitled to: a homestead allowance of $10,000; exempt property not
exceeding $7,000 in excess of any security interests; and, a reasonable allowance for maintenance which
may not continue for longer than one year if the estate is insolvent [18-A §2-401-403], all without regard to
elective share [18-A §2-206].

Elective Share Rights:

Spouse of domiciliary decedent has right of election to take elective share of 1/3 of decedent’s augmented
estate [18-A §2-201.A].

Property Subject to
Elective Share:

Augmented estate means the value of the estate reduced by funeral and administration expenses, homestead
allowance, family allowances and exemptions, and enforceable claims, to which is added the sum of the
following: (1) the value of property decedent transferred during marriage to anyone other than spouse or a
bona fide purchaser without adequate and full consideration (and where decedent retains certain rights) [18A §2-202(1)]; and (2) the value of spouse’s property owned at decedent’s death, plus the value of property
spouse transferred during marriage to anyone other than decedent which would have been includible in
spouse’s augmented estate if spouse had predeceased decedent, to the extent the owned or transferred
property is derived from decedent by any means other than testate or intestate succession without full
consideration [18-A §2-202(2)]. Life or accident insurance, joint annuities, and pensions payable to anyone
other than spouse are excluded from the augmented estate [18-A §2-202(1) second paragraph after 1.iv].

Satisfaction of Elective
Share:

Values included in the augmented estate which passing to spouse, or which would have passed to the spouse
but were renounced, are applied first to satisfy the elective share and to reduce any contributions due from
other recipients; spouse’s beneficial interest in any life estate or in any trust shall be computed as if worth
1/2 of the total value of the property subject to the life estate or in trust, unless higher or lower values are
established by proof [18-A §2-207(A)]; remaining elective share balance equitable apportioned among
affected recipients in proportion to the value of their interests therein [18-A §2-207(B)].

Deadline for Election:

Must elect within six months after the probate of decedent’s will or within nine months after the date of
death, whichever occurs later; provided, however, that non-probate transfers described in §2-202(1) are
excluded from the augmented estate for elective share purposes if petition is filed more than nine months
after death [18-A §2-205(A)].

Election Procedure /
Who Can File?:

Petition must be filed in the court and mailed or delivered to the personal representative, if any [18-A §2205(A)].

Must be made during spouse’s lifetime by spouse, personally, or by order of the court in which protective
proceedings for the spouse are pending, after finding that election is necessary to provide adequate support
for spouse during probable life expectancy [18-A §2-203(A) and (B)].

Spouse’s Right vs. NonDomiciliary Property

Included in augmented estate if property meets definitions provided for composition of augmented estate in
18-A §2-202.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

The right of a non-domiciliary decedent’s spouse to take an elective share of property in Maine is governed
by the law of decedent’s domicile at death [18-A §2-201].

Waiver / Preclusion of
Spouse’s Rights:

Spouse’s rights of/to elective share, homestead allowance, exempt property, and/or family allowance may be
waived, wholly or partially, before or after marriage, by a written contract, agreement, or waiver signed by
spouse after fair disclosure. Absent contrary provision, a waiver of “all rights,” or equivalent language, in
the property or estate of a present or prospective spouse is a waiver of all rights to elective share, homestead
allowance, exempt property, family allowance, and intestate share, and a renunciation of the provisions of
any will executed before the waiver [18-A §2-204].
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MARYLAND
Property Regime
Common Law

Elective Share Type
Probate-Only

Elective Share Statute Location

Estates and Trusts Art., Title 3, Sub. 2, Sections 203-208

Intestacy - Spouse’s Share:

Entire estate if decedent leaves no surviving issue or parent(s); 1/2 of estate if decedent has surviving minor
child; $40,000 plus 1/2 of estate if (a) surviving issue but no minor child of decedent or (b) no surviving
issue but surviving parent(s) of decedent [E&T §3-203].

Allowance(s) /
Exemption(s):

Spouse entitled to allowance of $10,000 for personal use, plus $5,000 for each non-married minor child of
decedent [E&T §3-201]; allowance is not in addition to the elective share [E&T §3-203(a)(2)]

Elective Share Rights:

Spouse may elect to take a 1/3 share of the “net estate” if decedent has surviving issue, or a 1/2 share of the
“net estate” if decedent has no surviving issue, in lieu of provisions under decedent’s will [E&T §3-203].

Property Subject to
Elective Share:

“Net estate” means decedent’s property passing by testate succession without reduction for state or federal
estate or inheritance taxes, but reduced by (a) funeral and administration expenses, (b) family allowances,
and (c) enforceable claims and debts of the estate. Spousal elective share is limited to no more than 1/2 of
the “net estate” [E&T §3-203(a)].

N.B. In Karsenty v. Schoukroun, 406 Md. 469 (2008), the Maryland Court of Appeals ruled that a decedentspouse’s lifetime transfers made in frustration of the surviving spouse’s marital rights can be invalidated, in
which case the transferred property can be restored to the estate and therefore subject to the elective share.

Satisfaction of Elective
Share:

Contribution to the payment of elective share is prorated among all legatees [E&T §3-208(b)(1)]. Affected
legatees, and not the personal representative, may elect to pay spouse in cash, or other property acceptable to
spouse, an amount equal to the fair market value of spouse’s interest in specific property on the date or dates
of distribution [E&T §3-208(b)(2)]. Sequestration may apply to natural objects of decedent’s bounty to
avoid distortion of intended dispositions [E&T §3-208(b)(3)].

Deadline for Election:

Election must be made within the later of: (a) nine months after date of decedent’s death or (b) six months
after the first appointment of personal representative under a will [§3-206(a)(1)]; deadline may be extended
by petition filed within initial deadline, and for successive three-month periods thereafter [E&T §3206(a)(2)].

Election Procedure /
Who Can File?:

Spouse’s Right vs. NonDomiciliary Property

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

Waiver / Preclusion of
Spouse’s Rights:

Election must be in writing, signed by the spouse or other person authorized to make election pursuant to
E&T §3-204, and filed with the court in which the personal representative was appointed; form of election
provided in statute [E&T §3-207].

Right of election is (a) personal to spouse, (b) non-transferrable, and (c) cannot be exercised after spouse’s
death; if spouse is minor or under disability, court having jurisdiction over spouse’s person or property may
exercise the election by order [E&T §3-204].
No statutory provision; elective share applies to “property passing by testate succession” under E&T §3203(a), but Maryland has no settled law regarding application to non-Maryland real property passing under
decedent’s will.
E&T §3-203 does not limit election to spouse of domiciliary decedent; non-domiciliary decedent’s spouse
must make the election in accordance with Maryland procedures.

N.B. In Bish v. Bish, 181 Md. 621 (1943), spouse of Pennsylvania decedent was allowed a late election in
Pennsylvania, but was precluded from making untimely election in Maryland (outside of Maryland
deadline); consequently, spouse took Maryland real property under the decedent’s will despite taking
elective share in Pennsylvania.
Spouse can waive, before or after marriage, rights of/to elective share, family allowance, right to
appointment as personal representative, intestate share, and/or provision under will (if executed before
waiver) by written contract, agreement, or waiver [E&T §3-205]. A waiver of “all rights” in property or
estate of prospective or present spouse is a waiver of all of the aforesaid rights, unless the instrument
provides otherwise [Id.]
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MASSACHUSETTS
Property Regime
Common Law

Elective Share Type
Probate-Only*

Elective Share Statute Location
Part II, Title II, Chapter 191, Section 15

Intestacy - Spouse’s Share:

Entire estate if (a) no descendant or parent of decedent survives, or (b) all of decedent’s surviving
descendants are common with spouse and spouse has no separate descendants; $200,000 plus 3/4 of the
balance if decedent has surviving parent(s) but no surviving descendant(s); $100,000 plus 1/2 of the balance
if (c) all descendants of decedent are those of spouse, and spouse has one or more separate descendants
surviving, or (d) one or more surviving descendants who are not descendants of decedent [190B §2-102].

Allowance(s) /
Exemption(s):

Spouse entitled to value, not exceeding $10,000 in excess of any security interests, in household furniture,
automobiles, furnishings, appliances, and personal effects, and discretionary family allowance during the
period of administration. Spouse may remain in the house of decedent rent-free for not more than six
months after decedent’s death [190B §2-403 and 190B §2-404].

Elective Share Rights:

(A) 1/3 of real and personal property of decedent, if decedent has surviving issue; (B) $25,000 plus 1/2 of
remaining personal and real property of decedent, if decedent has surviving kindred but no issue; except that
in either case (A or B) spouse would take property in excess of $25,000, spouse receives in addition only
income on the amount in excess (life estate in real property / personal property in trust); (C) $25,000 plus
1/2 of remaining real and personal property of decedent outright, if decedent has no surviving issue or
kindred [191 §15].
Elective share applies only to personal and real property of decedent [191 §15].

Property Subject to
Elective Share:

N.B. Under the so-called “Sullivan Rule,” property in decedent’s revocable trust, if created or amended
during marriage and after January 23, 1984, is part of the decedent’s estate for elective share purposes; see
Sullivan v. Burkin, 460 N.E.2d 572 (1984) and its progeny.

Satisfaction of Elective
Share:

No statutory provision directing satisfaction of elective share. However, under Crocker v. Crocker, 120
N.E. 110, 111 (1918), the share is paid first from residuary assets before resort to specific legacies unless
decedent’s will provides for alternative abatement.

Deadline for Election:

Spouse must elect within six months after the probate of decedent’s will [191 §15].

Election Procedure /
Who Can File?:

Spouse must file signed writing waiving provisions for him/her under the will, or claiming the elective
share, with the registry of probate [191 §15].

Must be filed during lifetime of spouse, by spouse, personally [191 §15], or may be filed by guardian or
conservator with approval of court [see, e.g., Essex Trust Co. v. Averill, 321 Mass. 68 (1947); Old Colony
Trust Co. v. Coffman, 342 Mass. 153 (1961)].

Spouse’s Right vs. NonDomiciliary Property

No statutory provision.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

No statutory provision; however, see Shannon v. White, 109 Mass. 146 (1872), holding that allowance out of
Decedent’s personal property is regulated by laws of domicile state.

Waiver / Preclusion of
Spouse’s Rights:

Premarital agreements are authorized regarding prospective spouse’s property interests [209 §25]. Marital
agreements are enforceable, although subject to heightened scrutiny [see Ansin v. Craven-Ansin, 457 Mass.
283 (2010).
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MICHIGAN
Property Regime
Common Law

Elective Share Type
Probate-Only

Elective Share Statute Location

Ch. 700, Act 386 of 1998, Art. II, Part 2, Sections 2201-2206

Intestacy - Spouse’s Share:

Entire estate if decedent has no surviving parent or descendant; $150,000 plus 1/2 of the balance if all
descendants of decedent are descendants of spouse, and spouse has (a) no separate descendants or (b) one or
more separate descendants; $150,000 plus 3/4 of the balance if decedent has parent(s) surviving but no
descendants; $150,000 plus 1/2 of the balance if one or more, but not all, of decedent’s surviving
descendants are not descendants of spouse; $100,000 plus 1/2 of the balance if none of decedent’s surviving
descendants are descendants of spouse [§700.2102(1)]. Amounts subject to cost of living adjustment
[§700.1210].

Allowance(s) /
Exemption(s):

Spouse of domiciliary decedent [§700.2401] entitled to: homestead allowance of $15,000, which is in
addition to elective share [§700.2402]; a reasonable family allowance (limited to one year if estate is
insolvent) which is not chargeable against elective share [§700.2403] and is capped at $18,000 (but court
can increase upon petition); exempt property, i.e., household furniture, automobiles, furnishings, appliances,
and personal effects from the estate up to a value not to exceed $10,000 [§700.2404]. All preceding
amounts are subject to cost of living adjustment [§700.1210]. Spouse of non-domiciliary decedent has
rights to homestead allowance, family allowance, and exempt property provided under laws of decedent’s
domicile at death [§700.2401].

Elective Share Rights:

Spouse of domiciliary decedent may claim elective share of 1/2 the sum or share that would have passed to
spouse had decedent died intestate, reduced by 1/2 the value of all property derived by spouse from
decedent, by any means other than testate or intestate succession upon decedent’s death [§700.2202].

Property Subject to
Elective Share:

Property subject to elective share is the same property had Decedent died intestate; see §700.2102. Property
derived by spouse from decedent includes a transfer made within two years before decedent’s death that is
subject to federal gift or estate tax, a transfer made before decedent’s death subject to a power retained by
decedent that would make the property subject to federal estate tax, or a transfer effectuated through joint
ownership, tenancy by the entirety, insurance beneficiary, or similar means [§700.2202]. N.B. Surviving
wife’s right of dower also available if decedent died before April 6, 2017 (dower abolished by 2016 PA
489).

Satisfaction of Elective
Share:

No statutory direction for satisfaction of elective share. Note, however, under In re Povey’s Estate, 261
N.W. 98-100 (1935), “It is the duty of courts to accomplish as near as may be done equitably the same result
between beneficiaries as would have resulted from distribution of the estate in accordance with the terms of
the will.” Thus, a residuary devise is reduced before a specific devise under abatement principles.

Deadline for Election:

Must elect within 63 days after the date for presentment of claims or within 63 days after service of the
inventory upon the spouse, whichever is later [§700.2202].

Election Procedure /
Who Can File?:

Election must be filed with the court [§700.2202(1) and (2)]. Personal representative required to provide
spouse with notice of right of election and deadline for same within 28 days after appointment
[§700.3705(5)].

Must be filed during spouse’s lifetime [§700.2202(3)] by spouse, personally, or by order of the court in
which proceeding as to incapacitated spouse’s property is pending [§700.2202(5)].

Spouse’s Right vs. NonDomiciliary Property

No statutory provision.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

Spouse of non-domiciliary decedent is entitled to election against the intestate estate or against the will only
as may be provided by the law of the place in which decedent was domiciled at time of death [§700.2202].

Waiver / Preclusion of
Spouse’s Rights:

Spouse’s rights of/to elective share, homestead allowance, exempt property, and/or family allowance may be
waived, wholly or partially, before or after marriage, by a written contract, agreement, or waiver signed by
spouse after fair disclosure. A waiver of “all rights,” or equivalent language, in the property or estate of a
present or prospective spouse is a waiver of all rights to elective share, homestead allowance, exempt
property, family allowance, and intestate share, and is a renunciation of all benefits otherwise passing to
spouse under will executed before the waiver [§700.2205].
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MINNESOTA
Property Regime
Common Law

Elective Share Type
Augmented Estate – UPC

Elective Share Statute Location

Estates of Decedents, Ch. 524, Art. 2, Pt 2, Sect’s. 201-215

Intestacy - Spouse’s Share:

Entire estate if decedent has (a) no surviving descendants or (b) descendants who are spouse’s descendants
and spouse has no separate descendants; $225,000 plus 1/2 of the balance if (c) all descendants of decedent
are those of the spouse, and spouse has one or more separate descendants or (d) one or more descendants of
decedent are not descendants of the spouse [§524.2-102].

Allowance(s) /
Exemption(s):

Spouse is entitled to the homestead [§524.2-402], exempt property up to $15,000 [§524.2-403], and a
reasonable family allowance for up to one year if the estate is solvent, or 18 months if the estate is solvent
[§524.2-404]. Allowances are in addition to, and not charged against, the elective share [§524.2-202(c)].

Elective Share Rights:

Spouse of a domiciliary decedent can take an elective-share amount equal to the value of the elective-share
percentage of the augmented estate (up to 50%) determined in accordance with marriage duration vesting
schedule [§524.2-202(a)]. Spouse of domiciliary decedent entitled to supplemental elective-share of up to
$75,000 if sum of amounts described in §§ 524.2-207, 524.2-209(a)(1), (b), and (c) are less than $75,000
[§524.2-202(b)].

Property Subject to
Elective Share:

The value of the augmented estate, to the extent provided in §§ 524.2-204, 524.2-205, 524.2-206, and 524.2207, consists of the sum of the values of all property, whether real or personal, movable or immovable,
tangible or intangible, wherever situated, that constitute decedent’s net probate estate, decedent’s nonprobate transfers to others, decedent’s non-probate transfers to spouse, and spouse’s property and nonprobate transfers to others [§524.2-203].

Satisfaction of Elective
Share:

The following are applied first to satisfy the elective share amount and to reduce/eliminate contributions
from decedent’s probate estate and non-probate transfers to others: (a) amounts included in the augmented
estate under §524.2-204 passing to spouse by testate or intestate succession and non-probate transfers to
spouse under §524.2-206 [§524.2-209(a)(1)]; (b) amounts included in the augmented estate which would
have passed to spouse but were disclaimed; and (c) spouse’s property and non-probate transfers to others
included in the augmented estate up to the applicable percentage under §524.2-202(a) [§524.2-209(a)(3)]. If
the foregoing is insufficient, or if spouse is entitled to a supplemental elective share amount, amounts
included in decedent’s probate estate and in decedent’s non-probate transfers to others, other than amounts
included under §524.2-205(3)(i) or (iii), are applied first to satisfy the balance or the supplemental elective,
and liability is equitably apportioned among recipients of probate and non-probate transfers [§524.2-209(b)].
If the foregoing is insufficient, balance is paid from remaining portion of decedent’s non-probate transfers,
and equitably apportioned among the recipients [§524.2-209(c)].

Deadline for Election:

Must elect within nine months after the date of decedent’s death, or within six months after probate of
decedent’s will, whichever occurs later; if petition is filed more than nine months after decedent’s death,
decedent’s non-probate transfers to others are excluded from augmented estate [§524.2-211(a)]. Spouse
may within original deadline petition for extension of time to make election, in which case non-probate
transfers are not excluded from augmented estate [§524.2-211(b)].
Election must be filed in the court and mailed or delivered to the personal representative, if any [§524.2211(a)].

Election Procedure /
Who Can File?:

Election must be filed during spouse’s lifetime by spouse, personally, or by order of court in which
protective proceedings for spouse are pending, after finding that exercise is (a) necessary to provide
adequate support during probable life expectancy of spouse and (b) consistent with best interests of the
natural bounty of spouse’s affection [§524.2-212]. If spouse is receiving medical assistance under §256B,
personal representative of spouse’s estate may exercise the election [§524.2-215(c)], and right may be
exercised notwithstanding a marital agreement waiving the right of election (or waiving homestead, exempt
property, or family allowance); a valid premarital agreement waiving such rights continues to be effective
(to prevent exercise of right or receipt of homestead, exempt property, or family allowance) [§524.2-215(f)].

Spouse’s Right vs. NonDomiciliary Property

Included in the augmented estate under §524.2-203.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

The right, if any, of a spouse of a non-domiciliary decedent to take an elective share in property in Michigan
is governed by the law of the decedent’s domicile at death [§524.2-202(d)].
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MINNESOTA, continued
Waiver / Preclusion of
Spouse’s Rights:

Spouse’s right of/to election, homestead, exempt property, and/or family allowance, may be waived, wholly
or partially, after marriage, by a written contract, agreement, or waiver signed by waiving party after fair
disclosure. Waiver of “all rights,” or equivalent language, in the property or estate of a spouse is a waiver
only of the right to the elective share. Any waiver prior to marriage must be made pursuant to §519.11
[§524.2-213].
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MISSISSIPPI
Property Regime
Common Law

Elective Share Type
Probate-Only

Elective Share Statute Location
Title 91, Chapter 5, Section 25

Intestacy - Spouse’s Share:

Entire estate if decedent has no surviving children or descendants; spouse receives child’s share if decedent
has surviving children or descendants [§91-1-7].

Allowance(s) /
Exemption(s):

Spouse (and children decedent supported) entitled to one year’s support, amount of which is determined by
court-appointed appraisers, including such provision as may be embraced in the exempt property set apart
[§91-7-135]. Spouse (and children decedent supported) entitled to exempt property, to be set apart by
appraisers [§91-7-117].

Elective Share Rights:

Spouse may renounce will that does not make satisfactory provision for spouse, and instead take a “legal
share” of decedent’s estate, which is the spouse’s intestate share; except that, even if decedent has no
surviving child or descendant, spouse’s share is limited to 1/2 of decedent’s real and personal estate [§91-525]. However, spouse precluded from taking elective share if spouse has separate property equal in value to
the elective share, but may elect to take the difference if spouse’s separate property is less than elective
share [§91-5-29].

Property Subject to
Elective Share:

Property subject to the elective share is any real and personal estate to which spouse would have been
entitled had decedent died intestate [§91-5-25].

Satisfaction of Elective
Share:

Elective share determined by court-appointed commissioners, who must follow rule in §91-5-29 for
allocating decedent’s real and personal property to spouse’s elective share. Rule: if spouse has a separate
estate that is only 2/3 of the elective share, then spouse is entitled to 1/3 of decedent’s realty and 1/3 of the
personalty; if spouse’s separate estate is 1/2 of elective share, spouse receives 1/2 of decedent’s realty and
1/2 of the personalty, etc. [§91-5-29].

Deadline for Election:

Must renounce within 90 days after the probate of decedent’s will [§91-5-25].

Election Procedure /
Who Can File?:

Renunciation must be filed in the office where will was probated; sample language provided in statute [§915-25].

Spouse, or guardian of incompetent spouse, must elect during spouse’s lifetime [see, e.g., Wolcott v.
Wolcott, 184 So.2d 381 (1966); Estate of Mullins, 125 So.2d 93 (1960).

Spouse’s Right vs. NonDomiciliary Property

No statutory provision.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

All personal property in Mississippi passes according to Mississippi laws, regardless of (a) marital rights
which may have accrued in other states, (b) decedent being domiciled elsewhere state, or (c) whether heirs
or persons entitled to distribution are domiciled in Mississippi. Spouse’s share in decedent’s personal estate
determined under Mississippi law [§91-1-1]

Waiver / Preclusion of
Spouse’s Rights:

Premarital and marital agreements are enforceable as any other contract, provided the terms are fair and
there is adequate disclosure [see Smith v. Smith, 656 So.2d 1143 (1995) (premarital agreements) and Roberts
v. Roberts, 381 So.2d 133 (1980) citing to Kirby v. Kent, 172 Miss. 457 (1935) (marital agreements)].
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MISSOURI
Property Regime
Common Law

Elective Share Type
Semi-Augmented

Elective Share Statute Location

Title 31, Ch. 474, Taking Against Will, Sections 160-230

Intestacy - Spouse’s Share:

Entire estate if decedent has no surviving issue; $20,000 plus 1/2 of the balance if decedent has surviving
issue, all of whom are issue of spouse; 1/2 of estate if decedent has one or more surviving issue who are not
issue of spouse [§474.010(1)].

Allowance(s) /
Exemption(s):

Spouse is entitled to: exempt property (items of tangible personal property) set forth in §474.250; one year’s
support allowance payable in lump sum or periodically [474.260]; and a homestead allowance not exceeding
50% of the value of the estate (excluding exempt property and year’s support), but not more than $15,000.
The homestead allowance is an offset against the elective share, if taken [§474.160.2].

Elective Share Rights:

Electing spouse shall receive 1/2 of decedent’s estate, subject to payment of claims, if decedent has no lineal
descendants; spouse shall receive 1/3 of the estate if decedent has surviving lineal descendants [§474.160].
The estate consists of all money and property owned by decedent at death, reduced by funeral and
administration expenses, exempt property, family allowance, and enforceable claims, and increased by the
aggregate value of all money and property derived by spouse from decedent by any means other than testate
or intestate succession, including exempt property and allowance, without full consideration [§474.163.1].

Property Subject to
Elective Share:

Property derived from the decedent includes without limitation: (1) spouse’s beneficial interest in a trust
created by decedent during lifetime; (2) property appointed to spouse by decedent’s exercise of power of
appointment that is also exercisable in favor of other persons; (3) proceeds of policy insuring decedent’s life
attributable to decedent’s premium payments (which include premiums paid by decedent’s employer,
partner, or partnership, or creditors); (4) lump-sum or commuted value of annuity payments (or proceeds)
under which decedent was primary annuitant and attributable to decedent’s premium payments; (5)
commuted value of pension and retirement benefits (other than Social Security) attributable to decedent’s
services or disability; and (6) spouse’s share resulting from decedent’s community property rights in any
other state [§474.163.2].

Satisfaction of Elective
Share:

Elective share is satisfied by application of abatement principles under §474.620 and §474.623.

Deadline for Election:

Must elect within 10 days after the expiration of the time limited for contesting decedent’s will [§474.180];
will contest deadline is six months after date of probate, or six months after first publication of notice,
whichever is later [§473.083.1]. .

Election Procedure /
Who Can File?:

Election must be in writing and filed in the office of the clerk of the court; sample language is provided in
the statute [§474.190].

Election must be made during spouse’s lifetime by spouse, personally, or spouse’s guardian ad litem or
conservator (with approval of the court) [[§474.200 and §474.190].

Spouse’s Right vs. NonDomiciliary Property

No statutory provision; however, decedent’s community property located in another state included in
“property derived from the decedent” for purposes of elective share valuation [§474.163.2(6)].

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

Rights of spouse to elect against non-resident decedent’s will, and method of election, are unaffected by
Missouri Code [§473.675(1)(b)].

Waiver / Preclusion of
Spouse’s Rights:

Spouse’s right of election may be waived before or after marriage by a written contract, agreement, or
waiver signed by the waiving party, after full disclosure, and for fair consideration under all the
circumstances. The written contract, agreement, or waiver may be filed with the court [§474.220]; statute
has been construed to include waiver of exempt property, family allowance, and/or homestead allowance
[see Roberts v. Estate of Roberts, 664 S.W.2d 634 (1984)].
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MONTANA
Property Regime
Common Law

Elective Share Type
Augmented Estate – UPC

Elective Share Statute Location

Title 72, Chapter 2, Part 2, Sections 221-230

Intestacy - Spouse’s Share:

Entire estate if decedent (a) has no descendant or parent surviving, or (b) has descendants surviving, all of
whom are descendants of spouse, and spouse has no separate descendants; $200,000 plus 3/4 of the balance
if decedent has surviving parent(s) but no surviving descendants; $150,000 plus 1/2 of the balance if all
decedent’s surviving descendants are those of spouse and spouse has one or more separate descendants
surviving; $100,000 plus 1/2 of the balance if one or more surviving descendants of decedent are not those
of surviving spouse [§72-2-112(1) through (4)].

Allowance(s) /
Exemption(s):

Spouse entitled to the following: homestead allowance of $20,000; exempt property, value not exceeding
$10,000 in excess of any security interests therein, in household furniture, automobiles, furnishings,
appliances, and personal effects; a reasonable monetary allowance for maintenance during the period of
administration, or up to one year if the estate is insolvent [§72-2-412 through 414].

Elective Share Rights:

Spouse of domiciliary decedent has the right to an elective share amount equal to (a) the value of the
elective share percentage of the augmented estate, ranging from 3% to 50%, determined under marriage
duration vesting schedule [§72-2-221(1)]; or, (b) a supplemental elective share amount equal to $50,000 less
(i) spouse’s property and non-probate transfers to others (§72-2-222(2)(d)), (ii) decedent’s probate and nonprobate transfers to spouse including property spouse disclaimed (§72-2-227(1)(a) through (c)), and (ii) the
elective share amount payable from decedent’s probate and non-probate transfers to others under §72-2227(2) [§72-2-2212(2)].

Property Subject to
Elective Share:

The value of decedent’s augmented estate includes (a) decedent’s probate estate, reduced by funeral and
administrative expenses, allowance, exempt property, and claims, (b) the value of decedent’s non-probate
transfers to others, whether real or personal, movable or immovable, wherever situated, not included in
decedent’s probate estate, (c) decedent’s non-probate transfers to spouse, and (d) spouse’s property owned at
decedent’s death [§72-2-222(2)].

Satisfaction of Elective
Share:

The following are applied first to satisfy the elective share amount and to reduce/eliminate contributions
from decedent’s probate estate and non-probate transfers to others: (a) amounts included in the augmented
estate passing to spouse by testate or intestate succession and non-probate transfers to spouse under §72-2222(2)(a) or (c); (b) amounts included in the augmented estate which would have passed to spouse but were
disclaimed; and (c) spouse’s property and non-probate transfers to others included in the augmented estate
up to the applicable percentage under §72-2-221(1) [§72-2-227(1)(a) through (d)]. If the foregoing is
insufficient, or if spouse is entitled to a supplemental elective share amount, amounts included in decedent’s
probate estate and in decedent’s non-probate transfers to others, other than amounts included under §72-2222(2)(b)(iii)(A) or (B), are applied first to satisfy the balance or the supplemental elective, and liability is
equitably apportioned among recipients of probate and non-probate transfers [§72-2-227(2)]. If the
foregoing is insufficient, balance is paid from remaining portion of decedent’s non-probate transfers, and
equitably apportioned among the recipients [§72-2-227(3)].

Deadline for Election:

Must elect within six months after the date of decedent’s death, or within six months after probate of
decedent’s will, whichever occurs later [§72-2-225].

Election Procedure /
Who Can File?:

Petition for election must be filed in the court and mailed or delivered to the personal representative, if any;
additional time can be obtained via petition filed before deadline [§72-2-225(1) and (2)].

Petition must be filed during spouse’s lifetime by spouse, or spouse’s conservator, guardian, or attorney-infact [§72-2-223(1)].

Spouse’s Right vs. NonDomiciliary Property

Included in the augmented estate under §72-2-222.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

The right, if any, of a non-domiciliary decedent’s spouse to take an elective share in Montana property is
governed by the law of decedent’s domicile at death [§72-2-221].

Waiver / Preclusion of
Spouse’s Rights:

Spouse’s rights of/to elective share, homestead allowance, exempt property, and/or family allowance may be
waived, wholly or partially, before or after marriage, by a written contract, agreement, or waiver (with or
without consideration) signed by the spouse; waiver of “all rights,” or equivalent language, in the property
or estate of a present or prospective spouse is a waiver of all rights to elective share, homestead allowance,
exempt property, family allowance, and intestate share, and is a renunciation of all benefits otherwise
passing to spouse under will executed before the waiver [§72-2-224(1) and (4)].
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NEBRASKA
Property Regime
Common Law

Elective Share Type
Augmented Estate – UPC

Elective Share Statute Location

Chapter 30, Article 23, Part 2, Sections 2313-2319

Intestacy - Spouse’s Share:

Entire estate if decedent has no surviving issue or parent; $100,000 plus 1/2 of the balance if decedent has
(a) surviving parent(s) but no issue of (b) surviving issue all of whom are those of the spouse; 1/2 of the
estate if decedent has surviving issue, one or more of whom are not those of the spouse [§30-2302].

Allowance(s) /
Exemption(s):

Spouse of a domiciliary decedent is entitled to: (a) a homestead allowance of $20,000; (b) exempt property
up to $12,500 in excess of any security interests therein; and, (c) a reasonable allowance in money out of the
estate for maintenance during the period of administration, or up to one year if estate is insolvent [§§302322 through 2324]; all of the foregoing are subtracted in determining the augmented estate [§30-2314(a)].
Spouse is entitled to the foregoing whether or not an elective share is taken [§30-2318(b)].

Elective Share Rights:

Spouse of domiciliary decedent may take an elective share in any fraction not in excess of 1/2 of decedent’s
augmented estate [§30-2313(a)].

Property Subject to
Elective Share:

The augmented estate is the estate, first, reduced by the funeral and administration expenses, homestead
allowance, family allowances, exemptions, and enforceable claims and, second, increased by the aggregate
amount of the following: (a) the value of property transferred by decedent (with certain retained rights or
interests) at any time during marriage to or for the benefit of any person other than a bona fide purchaser or
spouse, but only to the extent above $3,000 in the aggregate for transfers made within three years of death
[§30-2314(a)(1)]; (b) the value of property owned by spouse at death of decedent or transferred by spouse
during marriage to anyone other than decedent [§30-2314(a)(2)].

The following property is excluded from the augmented estate: accident or life insurance proceeds, joint
annuity, or pension payable to anyone other than spouse; non-probate transfers to anyone other than spouse,
if petition for elective share is not filed or delivered before the nine month deadline [§30-2314(c)].

Satisfaction of Elective
Share:

The elective share is satisfied first by property which is part of the augmented estate passing to spouse by
testate or intestate succession or other means and which has not been renounced, to reduce amount due from
other recipients of the augmented estate [§30-2319(a)]. If the foregoing is insufficient, then remaining
property of the augmented estate is so applied that liability for the balance is equitably apportioned among
recipients of the augmented estate, on a proportional basis [§30-2319(b)]. Spouse’s election does not affect
spouse’s share of property passing via testate or intestate succession unless spouse also renounces such share
in the elective share petition [§30-2318(a)].

Deadline for Election:

Must elect within nine months after the date of decedent’s death or within six months after the probate of
decedent’s will, whichever occurs later; non-probate transfers omitted from augmented estate if petition filed
later than one year after death; extension may be given for cause if requested before deadline (but extension,
if granted, does not appear to override exclusion of non-probate transfers) [§30-2317(a)].
Petition for elective share must be filed in the court and mailed or delivered to the personal representative, if
any, designating the fraction (not exceeding 1/2) [§30-2317(a)].

Election Procedure /
Who Can File?:

Election may be exercised only during spouse’s lifetime by spouse, personally, or if spouse is a protected
person, by order of the court in which protective proceedings as to spouse’s property are pending, after
finding that exercise is in the best interests of (a) spouse during spouse’s probable life expectancy and (b)
children, family members, or other successors to the decedent or spouse, with due regard to the other assets
and resources of the spouse, the extent and nature of any related estate planning of decedent and the spouse,
the financial impact upon the decedent’s estate, the spouse or spouse’s estate, and tax considerations [§302315].

Spouse’s Right vs. NonDomiciliary Property

Property situated outside of Nebraska appears to be excluded from the augmented estate under the definition
of “estate” in §30-2209(12), when read in conjunction with §30-2314 (augmented estate). N.B. Where a
will was executed and property located in another state, law of that state will determine the disposition of
Decedent’s property. Powell v. American Charter Fed. Sav. & Loan Ass’n, 514 N.W.2d 326 (1994) [§302210].

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

The right, if any, of a non-domiciliary decedent’s spouse to take an elective share of property in Nebraska
and the amount or extent of such share are governed by the law of decedent’s domicile at death [§302313(b)].
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NEBRASKA, continued
Waiver / Preclusion of
Spouse’s Rights:

Spouse’s rights to/of elective share, homestead allowance, exempt property, and/or family allowance may be
waived, wholly or partially, before or after marriage, by written contract, agreement, or waiver signed by
spouse; waiver of “all rights,” or equivalent language, in the property or estate of a present or prospective
spouse is a waiver of all rights to elective share, homestead allowance, exempt property, family allowance,
and intestate share, and is a renunciation of all benefits otherwise passing to spouse under will executed
before the waiver [§30-2316(a) and (d)].
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NEVADA
Property Regime

Elective Share Type

Community Property

N/A

Elective Share Statute Location

Intestacy - Spouse’s Share:

1/2 of estate if decedent has only one child or issue of one child; 1/3 if decedent has two or more children
surviving, or child and issue of deceased child [§134.040]; 1/2 of estate if decedent has parent(s) but no
issue surviving; 1/2 of separate property if decedent has no surviving parent or issue; all separate property if
decedent has no surviving issue, parent, sibling [§134.050].

Allowance(s) /
Exemption(s):

Spouse is entitled to remain in possession of the homestead, wearing apparel, and provisions in the
possession of the family, and all household furniture, and is also entitled to a reasonable provision for
support, in court’s discretion. The court may set apart for the spouse all exempt personal property and shall
set apart the homestead. If the exempt property set apart is insufficient for the spouse’s support, the court
may make reasonable allowance out of the estate as necessary for the family’s maintenance according to
their circumstances during the progress of the estate administration, which, in case of an insolvent estate,
may not be longer than one year after granting letters of administration [§146.010 through §146.030].

Elective Share Rights:

N/A; no quasi-community property provision.

Property Subject to
Elective Share:

N/A

Satisfaction of Elective
Share:

N/A

Deadline for Election:

N/A

Election Procedure /
Who Can File?:

N/A

Spouse’s Right vs. NonDomiciliary Property

No statutory provision.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

No statutory provision.

Waiver / Preclusion of
Spouse’s Rights:

Premarital agreements respecting rights and obligations in property, disposition of property upon death,
making of a will, trust, or other arrangements to carry out agreement, ownership/disposition of life insurance
death benefit, and any other matter not in violation of public policy are permitted [§123A.050]. Also see
§134.005, which provides that provisions of Chapter 134, Succession, do not apply to the extent inconsistent
with provisions of a premarital agreement which is enforceable under §123A.
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NEW HAMPSHIRE
Property Regime
Common Law

Elective Share Type
Probate-Only

Elective Share Statute Location

Title LVI, Ch. 560, Shs. of Real and Personal Est., Sec. 10

Intestacy - Spouse’s Share:

Entire estate if decedent has no surviving issue or parent; $250,000 plus 1/2 of the balance if decedent (a)
has surviving issue who are issue of the spouse, and spouse has no other surviving issue, or (b) has surviving
parent but no surviving issue; $150,000 plus 1/2 of the balance if decedent has surviving issue who are issue
of the spouse, and spouse has separate surviving issue; $100,000 plus 1/2 of the balance if decedent has
surviving issue one or more of whom are not issue of the spouse [561:1].

Allowance(s) /
Exemption(s):

Spouse entitled to exempt property (personal effects – considered apart from estate) [§554:4 and §554:5],
homestead up to $120,000 [480:1], and a reasonable support allowance out of the personal estate, which is
part of spouse’s elective share, if taken [560:1]. Spouse entitled to remain in residence up to forty days rent
free [560:2].

Elective Share Rights:

Value of the elective share is one of the following: (a) 1/3 of the personal and real property if decedent had
children surviving; (b) $10,000 of personal property and $10,000 of real property, plus 1/2 of the remainder
above those amounts if decedent has no surviving children but has surviving parent or sibling; or (c) $10,000
plus $2,000 for each full year of marriage, plus 1/2 in value of the remainder of real and personal property if
decedent leaves no surviving issue, parent, or sibling [560:10]. N.B. Elective share requires waiver of
homestead right under 480:1 [560:10].

Property Subject to
Elective Share:

Decedent’s real and personal property are subject to the elective share [560:§10]. N.B. Under Hanke v.
Hanke, 459 A.2d 246 (1983), rights of a surviving spouse are defeated by decedent’s inter vivos transfer of
property to a trust, even if the decedent retained and exercised absolute control over the transferred property
during lifetime, unless the transfer was made with the purpose of depriving the surviving spouse of rights.

Satisfaction of Elective
Share:

No statutory direction for satisfaction of elective share.

Deadline for Election:

Waiver or release of the will and homestead right must be filed within six months after the appointment of
an executor or administrator, and not afterwards, unless by permission of the judge of probate for good
cause shown [560:14].

Election Procedure /
Who Can File?:

Waiver or release of the will and homestead right must be made in writing and filed in the probate office; if
real estate is involved, waiver and release must be recorded in the registry of deeds of county where real
estate is situated [560:14].

Spouse, personally, or guardian (authorized to waive provisions of a will and to release homestead right
under 464-A:34.

Spouse’s Right vs. NonDomiciliary Property

No statutory provision.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

No statutory provision.

Waiver / Preclusion of
Spouse’s Rights:

Parties, before marriage may contract with respect to homestead right and/or distributive share, or either of
them, [560:15]. Premarital agreements authorized under 460:2-a. Guardian of person has the same rights as
ward to waive provisions of a will and to release homestead right [464-A:34]
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

NEW JERSEY
Property Regime
Common Law

Elective Share Type
Semi-Augmented

Elective Share Statute Location
Title 3B, Chapter 8, Sections 1-19

Intestacy - Spouse’s Share:

Entire estate if (a) decedent has no surviving descendant or parent or (b) all of decedent’s surviving
descendants are those of the spouse and spouse has no separate descendants surviving; first 25% of estate,
but not less than $50,000 or more than $200,000, plus 3/4 of the balance if decedent has surviving parent(s)
but no surviving descendant(s); first 25% of estate, but not less than $50,000 or more than $200,000, plus
1/2 of the balance if (c) all of decedent’s surviving descendants are descendants of the spouse and spouse
has one or more separate descendants surviving, or (d) one or more of decedent’s surviving descendants is
not a descendant of the spouse [§3B:5-3].

Allowance(s) /
Exemption(s):

If a will contest proceeding is pending, spouse may apply to Superior Court for a support and maintenance
allowance payable from estate income, and a further allowance from estate principal or income to meet
expenses incurred in conduct of the will contest [§3B:3-30]. Spouse also entitled to exempt personal
property up to $5,000 in value [§3B:16-5].

Elective Share Rights:

Spouse of domiciliary decedent has right of election to take an elective share of 1/3 of decedent’s
“augmented estate” [§3B:8-1].

Property Subject to
Elective Share:

The “augmented estate” means decedent’s gross estate, reduced by funeral and administrative expenses and
enforceable claims, increased by the value of property decedent transferred, while retaining certain
rights/interests, during marriage to or for the benefit of any person other than spouse without adequate and
full consideration [§3B:8-3]. Augmented estate includes (1) spouse’s separate property owned at time of
decedent’s death, and derived from decedent at death via non-probate transfer [§3B:8-6]; the following
without limitation: interest in trust created by decedent; property acquired via power of appointment if also
exercisable in favor of non-spouse appointees; life insurance proceeds if decedent (or his/her employer) paid
premiums; lump sum annuity proceeds if decedent (or his/her employer) paid premiums; retirement,
pension, and disability payments; and spouse’s share of community property [§3B:8-7]. Augmented estate
excludes life or accident insurance, joint annuity, or pension payable to anyone other than spouse [§3B:8-5].

Satisfaction of Elective
Share:

Elective share is satisfied by applying value of spouse’s separate property, property received by reason of
decedent’s death (including disclaimed property), and non-probate transfers of decedent’s property received
by spouse; if the foregoing is insufficient, then liability for elective share is apportioned equitably among
recipients of augmented estate [§3B:8-18].

Deadline for Election:

Complaint must be filed within six months after appointment of personal representative; deadline can be
extended for good cause [§3B:8-12]. he surviving spouse or domestic partner may elect to take his elective
share in the augmented estate by filing a complaint in the Superior Court within 6 months after the
appointment of a personal representative of the decedent’s estate. The court may, before the time for election
has expired and upon good cause shown by the surviving spouse or domestic partner, extend the time for
election upon notice to persons interested in the estate and to distributees and recipients of portions of the
augmented estate whose interests will be adversely affected by the taking of the elective share [§3B:8-12].
Complaint to take elective share must be filed in the Superior Court [§3B:8-12].

Election Procedure /
Who Can File?:

Spouse’s right of election must be exercised during spouse’s lifetime by spouse, personally, or spouse’s
court-appointed guardian only by order of the court after finding that the election is necessary to provide
adequate support to spouse during spouse’s probable life expectancy [§3B:8-11].

Spouse’s Right vs. NonDomiciliary Property

Included in the augmented estate; see, e.g., In re Estate of Peck, 59 A.3d 608 (2012), where decedent’s
assets located in Thailand were included in augmented estate for elective share purposes under §3B:8-1,
because location of property in a foreign country was of no significance in determining augmented estate.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

Right of spouse of non-domiciliary decedent to take an elective share in property in New Jersey is governed
by the law of the decedent’s domicile at death [§3B:8-2].

Waiver / Preclusion of
Spouse’s Rights:

Spouse’s elective share and other rights may be waived, wholly or partially, before or after marriage by a
written contract, agreement, or waiver, signed by the spouse waiving after fair disclosure. Waiver of “all
rights” (or equivalent language) in the property or estate of a present or prospective spouse is a waiver of all
rights to an elective share and a renunciation of all benefits otherwise passing to spouse by intestate
succession or under will executed before the waiver [§3B:8-10].
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

NEW MEXICO
Property Regime

Elective Share Type

Community Property

Intestacy - Spouse’s Share:

Allowance(s) /
Exemption(s):

Elective Share Rights:

N/A

Elective Share Statute Location

Separate Property: entire estate if decedent has no surviving issue; 1/4 of estate if decedent has surviving
issue [§45-2-102(A)].

Community Property: decedent’s 1/2 of community property subject to testamentary disposition [§45-2102(B)].
Spouse entitled to family allowance of $30,000, plus exempt personal property up to $15,000 value [§45-2402 and -403].
N/A. Quasi-community property under §40-3-8(C) treated as community property in event of divorce or
legal separation; however, New Mexico code does not address quasi-community property upon death of
spouse.

N.B. Spouse may be entitled to intestate share if decedent signed will prior to marriage as to portion of
decedent’s estate, if any, that is not devised to decedent’s child born before marriage and who is not child of
spouse, or descendant of such child [§45-2-301].

Property Subject to
Elective Share:

N/A. See §45-2-301(B) for satisfaction of intestate share of omitted spouse (discussed above).

Satisfaction of Elective
Share:

N/A. See §45-2-301(B) for satisfaction of intestate share of omitted spouse (discussed above).

Deadline for Election:

N/A

Election Procedure /
Who Can File?:

N/A

Spouse’s Right vs. NonDomiciliary Property

No statutory provision.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

No statutory provision.

Waiver / Preclusion of
Spouse’s Rights:

Spouse’s rights to family allowance and/or exempt property may be waived, wholly or partially, before or
after marriage by written contract, agreement, or waiver signed by spouse [§45-2-407].
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

NEW YORK
Property Regime
Common Law

Elective Share Type
Semi-Augmented

Elective Share Statute Location

Estates, Powers and Trusts Law, Article 5, Part 1, Sections 1-4

Intestacy - Spouse’s Share:

Entire estate if decedent has no surviving issue; $50,000 and 1/2 of residue if decedent has surviving issue
[EPTL §4-1.1].

Allowance(s) /
Exemption(s):

Spouse entitled to categories of exempt property, set forth in statute, none of which is considered to be part
of the decedent’s estate, as follow: (1) household items and tangible personal property (including jewelry if
not disposed of in will) not exceeding $20,000 in value; (2) religious books, pictures, and assorted media not
exceeding $2,500 in value; (3) domestic and farm animals with their necessary food for 60 days, and certain
farm equipment not exceeding $20,000 in value; (4) one automobile not exceeding $25,000 in value;
checking, savings, cash, cash equivalents, and marketable securities not exceeding $25,000 in value, reduced
by the excess value, if any, of items in the foregoing categories (1) through (4) [EPTL §5-3.1]. Homestead
exemption, subject to value limitations listed in statute, continues after owner’s death in favor of spouse
[CPLR §5206].

Elective Share Rights:

Spouse has a right of election to take a share of decedent’s estate, determined as follows: a pecuniary
amount equal to the greater of (a) $50,000 or, if the capital value of the net estate is less than $50,000, such
capital value, or (b) 1/3 of decedent’s net estate [EPTL §5-1.1-A(a)(2)]. 1 “Net estate” is computed after
deduction for debts, administration expenses, and reasonable funeral expenses [EPTL §5-1.1.A(a)(2)].

Property Subject to
Elective Share:

Decedent’s “net estate” includes the value of dispositions under decedent’s will, via intestacy [under EPTL
§4-1.1], and testamentary substitutes under EPTL §5-1.1-A(b)(1), which include: (A) gifts causa mortis; (B)
outright gifts made in the last year of decedent’s life, (C) Totten Trusts; (D) jointly-owned accounts with
pay-on-death / transfer-on-death features; (E) joint tenancy or tenancy by the entirety property; (F) revocable
trusts; (G) retirement, pension, and similar accounts; and (H) property over which decedent had a presently
exercisable general power of appointment, reduced by debts, administration and reasonable funeral
expenses, but not reduced by estate taxes [EPTL §5-1.1-A(a)(2)].

Satisfaction of Elective
Share:

Elective share is satisfied by affected parties, pro rata, and may be satisfied in cash or specific property, or
combination thereof, in the discretion of the affected party [EPTL §5-1.1-A(c)(2)]. N.B. Under EPTL
§5-1.1-A(a)(4), spouse’s elective share is satisfied with property or interests that pass “absolutely from
decedent to such spouse;” accordingly, interests in trusts do not satisfy the “net elective share” amount.
“Net elective share” is spouse’s elective share less (a) interests passing absolutely to spouse or (b) interests
that would have passed absolutely to spouse but were disclaimed EPTL §5-1.1-A(4)].

Deadline for Election:

Election must be made within six months from the date of issuance of letters testamentary or administration,
but in no event later than two years after death of decedent [EPTL §5-1.1-A(d)(1)]; deadline may be
extended for up to six months [EPTL §5-1.1-A(d)(2) upon application; default due to failure to elect or
apply for extension may be cured upon filing of petition showing reasonable cause [Id.].

Election Procedure /
Who Can File?:

Written notice of election must be served upon personal representative, executor in will on file with
surrogate’s court, and filed with the surrogate’s court in which letters were issued [EPTL §5-1.1-A(d)(1)].

Election can be filed by spouse, or, with court approval, by any of the following: spouse’s guardian,
committee of incompetent spouse, conservator, guardian ad litem, or guardian under Art. 81 of NY mental
hygiene law [EPTL §5-1.1-A(c)(3)].

Spouse’s Right vs. NonDomiciliary Property

Included in the “net estate” under EPTL §5-1.1-A(c)(7).

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

Right of election is unavailable to spouse of non-domiciliary decedent unless decedent elected, pursuant to
EPTL §3-5-1(h), to have the disposition of his/her property situated in New York to be governed under New
York law [EPTL §5-1.1-A(c)(6)]. Also see In re Estate of Rhoades, 607 NYS 2d 893 (1994).

Waiver / Preclusion of
Spouse’s Rights:

Spouses may waive or release a right of election; a waiver or release of all rights in the estate of the other
spouse is a waiver or release of a right of election [EPTL §5-1.1-A(e)(1)].

1

Applies to decedents dying after September 1, 1992.
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

NORTH CAROLINA
Property Regime
Common Law

Elective Share Type
Semi-Augmented

Elective Share Statute Location
Chapter 30, Article 1A, Sections 3.1-3.6

Real Property: all real property if decedent has no surviving lineal descendant or parent; 1/2 interest in real
property if decedent survived by (a) only one child or lineal descendant(s) of only one deceased child, or (b)
parent(s) but no lineal descendant; 1/3 interest in real property if decedent survived by two or more children,
or lineal descendants of two or more deceased children [§29-14(a)].

Intestacy - Spouse’s Share:

Personal Property: all personal property if decedent has no surviving lineal descendant or parent; $60,000,
plus 1/2 of any balance of personal property if decedent survived by only one child or lineal descendant of
only one deceased child; $60,000, plus 1/3 of any balance of personal property if decedent survived by two
or more children, or lineal descendants of two or more children; $100,000 plus 1/2 of any balance of
personal property if decedent has no surviving lineal descendant but is survived by parent(s) [§29-14(b)].

Allowance(s) /
Exemption(s):

Spouse entitled to allowance of one year’s support in the amount of $30,000, regardless of whether elective
share claimed, out of decedent’s personal property, unless spouse waived right in a valid agreement
[§30-15].

Elective Share Rights:

Spouse of domiciliary decedent can claim an “elective share” ranging between 15% - 50% of “Total Net
Assets” (defined under §30-3.2(4)), determined under the marriage duration vesting schedule in §30-3.1(a),
less the value of “Net Property Passing to Surviving Spouse” (defined in §30-3.2(2c)) [§30-3.1(a)].

Property Subject to
Elective Share:

“Total Net Assets” is the sum of (A) (i) property that would pass by intestate succession if decedent died
without a will; (ii) property over which decedent held a general power of appointment; (iii) property in a
revocable trust; (iv) property in a trust over which decedent had unrestricted right of withdrawal; (v)
pay/transfer on death deposit accounts; (vi) pay/transfer on death securities accounts; (vii) 1/2 of property
held as tenants by the entirety or with spouse jointly and with right of survivorship; (vii) retirement benefits
and deferred compensation; (viii) life insurance on decedent if decedent could designate beneficiary; and
(iv) certain retained interest property, reduced by (B) one year’s allowances to persons other than spouse,
and enforceable claims [§30-3.2].

Satisfaction of Elective
Share:

The personal representative recovers the elective share amount payable from non-spousal assets in the
following manner: liability is satisfied first from intestate property, allocated to heirs proportionately; if
intestate property is insufficient, elective share is satisfied from non-spousal residuary estate, allocated
proportionately among residuary legatees; if residue is insufficient, share is satisfied from other property
passing under the will pro rata among legatees [§30-3.5(a2)].

Expenses (including attorneys’ fees) incurred by personal representative, spouse, or other responsible
persons in connection with elective share proceedings shall be equitably apportioned by the court clerk, in
clerk’s discretion, among the parties [§30-3.4(h)].

Deadline for Election:

Must elect within six months after the issuance of letters of testamentary or letters of administration in
connection with the will or intestate proceeding [§30-3.4(b)].
Petition must be (a) filed with the clerk of superior court of the county in which primary administration of
decedent’s estate lies and (b) mailed or delivered to personal representative [§30-3.4(b)].

Election Procedure /
Who Can File?:

Election must be exercised during spouse’s lifetime by spouse, personally, or spouse’s attorney-in-fact (if
power of attorney expressly provides authority to do so or to engage in estate transactions), or – with court
approval – by spouse’s guardian; if spouse exercises election but dies before claim is settled, spouse’s
personal representative succeeds to spouse’s elective share rights [§30-3.4(a)].

Spouse’s Right vs. NonDomiciliary Property

“Total Assets” and “Total Net Assets,” as defined under §30-3.4(3f) and (4), respectively, are not limited to
North Carolina-situs property; presumably non-domicile property (or the value thereof) is included in the
elective share.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

Elective share claim is available only to the spouse of North Carolina domiciliary decedent [§30-3.1(a)]. If
spouse, but not decedent, is a resident of North Carolina, spouse may claim year’s support allowance from
decedent’s property in North Carolina [see Jones v. Layne, 57 S.E. 372 (1907)].

Waiver / Preclusion of
Spouse’s Rights:

Spouse’s elective share right may be waived, wholly or partially, before or after marriage, with or without
consideration, by a written waiver signed by the spouse, by the spouse’s attorney-in-fact if the surviving
spouse’s power of attorney expressly authorizes the attorney-in-fact to do so or to generally engage in estate
transactions, or, with approval of court, by the guardian of the surviving spouse’s estate or general guardian
[§30-3.6]. Premarital and marital agreements are authorized under §52-10.
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

NORTH DAKOTA
Property Regime
Common Law

Elective Share Type
Augmented Estate – UPC

Elective Share Statute Location

Title 30.1, Article II, Chapter 05, Sections 01-08

Intestacy - Spouse’s Share:

Entire estate if (a) decedent has no surviving descendant or parent or (b) all of decedent’s surviving
descendants are descendants of spouse and spouse has no separate descendants; $300,000 plus 3/4 of the
balance if decedent has surviving parent(s) but no surviving descendant; $225,000 plus 1/2 of the balance if
decedent’s surviving descendants are descendants of the spouse and spouse has separate surviving
descendant(s); $150,000 plus 1/2 of the balance if one or more of decedent’s surviving descendants are not
descendants of the spouse [§30.1-04-02].

Allowance(s) /
Exemption(s):

Spouse is entitled to the following: homestead allowance up to $100,000 [§47-18-01]; exempt property up
to $15,000 [§30.1-07-01]; and a reasonable allowance for maintenance during administration, or up to one
year if the estate is insolvent [§30.1-07-02], all without regard to the elective share [§30.1-05-01(3)].

Elective Share Rights:

Spouse of domiciliary decedent may take an elective share of 50% of the augmented estate [§30.1-05-01(1)].
If amount is less than $75,000, spouse is entitled to a supplemental elective-share amount equal to $75,000
minus the sum of the amounts described in those sections [§30.1-05-01].

Property Subject to
Elective Share:

The augmented estate consists of the sum of the values of (a) decedent’s probate estate (reduced by funeral
and administration expenses, allowances, and enforceable claims), (b) decedent’s non-probate transfers to
others (moveable or immovable and wherever situated); (c) decedent’s non-probate transfers to spouse; (d)
spouse’s separate property owned at decedent’s death or passing to spouse at decedent’s death
[§30.1-05-02(2)].

Satisfaction of Elective
Share:

The following are applied first to satisfy the elective-share amount: amounts passing to spouse via testate or
intestate succession and non-probate transfers [§30.1-05-03(1)(a)]; spouse’s separate property and nonprobate transfers to others [§30.1-05-03(1)(b)]. If the foregoing is insufficient, amounts included in probate
estate and non-probate transfers to others, other than amounts included under §30.1-05-02(2)(3)(a) or ((b),
are applied first to satisfy the balance or the supplemental elective-share amount, and liability is equitably
apportioned among recipients of probate estate and non-probate transfers [§30.1-05-03(2)]. If the foregoing
is insufficient, balance is paid from remaining portion of decedent’s non-probate transfers, and equitably
apportioned among the recipients [§30.1-05-03(3)].

Deadline for Election:

Election must be made within nine months after the date of decedent’s death, or within six months after the
probate of decedent’s will, whichever limitation later expires [§30.1-05-05(1)]; if petition is filed more than
nine months after decedent’s death, decedent’s non-probate transfers to others are excluded from the
augmented estate [Id.]; provided, however, that spouse may petition for an extension of time to make the
election within nine months of decedent’s death, in which case decedent’s non-probate transfers to others are
not excluded from the augmented state if spouse elects within the extended deadline [§30.1-05-05(2)].

Election Procedure /
Who Can File?:

Petition to take elective share must be filed in the court and mailed or delivered to the personal
representative, if any, [§30.1-05-05(1)].

Petition for election must be filed when spouse is living, by spouse, personally, or spouse’s conservator,
guardian, or attorney-in-fact [§30.1-05-06(1)]. If election is exercised on behalf of incapacitated spouse,
elective share is set aside in trust for the spouse’s benefit [§30.1-05-05(2)].

Spouse’s Right vs. NonDomiciliary Property

Included in the augmented estate under §30.1-05-02.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

Spouse’s right, if any, to take an elective share of non-domiciliary decedent’s North Dakota property is
governed by the law of decedent’s domicile at death [§30.1-05-01(4)].

Waiver / Preclusion of
Spouse’s Rights:

Premarital and marital agreements are authorized under §14-03.2-06 regarding, inter alia, waiver of marital
rights or obligations upon the death of a spouse [§14-03.2-01(2)].
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

OHIO
Property Regime
Common Law

Elective Share Type
Probate-Only

Elective Share Statute Location

Title 21, Chapter 2106, Election, Sections 01-11

Intestacy - Spouse’s Share:

Entire estate if (a) decedent has one or more surviving descendants, all of whom are also descendants of
spouse, or (b) decedent has no surviving descendants; $20,000 plus 1/2 of the balance if spouse has one
surviving child or descendants of only child and spouse is not natural or adoptive parent of such child. If
decedent has more than one child or descendants of child and either (a) spouse is natural or adoptive parent
of one but not all children of decedent, then $60,000 plus 1/3 of the balance, or (b) spouse is not the natural
or adoptive parent of any child of decedent, then $20,000 plus 1/3 of the balance [§2105.06].

Allowance(s) /
Exemption(s):

Spouse can elect to receive the decedent’s interest in the “mansion house,” and may reside there free of
charge for one year, unless sold within that time for the payment of decedent’s debts, in which case spouse
receives rental value for unexpired term [§2106.15]. Spouse entitled to support allowance of $40,000 in
money or property [§2106.13], and one or more automobiles (if not passing at death via title or if not
bequeathed specifically under will) of aggregate value less than $65,000. If spouse selects one or more
automobiles under §2106.18, the support allowance is reduced by the value of the automobile having the
lowest value, if more than one automobile is so selected [§2106.13]. Spouse entitled to dower, a 1/3 life
estate in real property of the decedent held during marriage, but cannot receive dower interest if elective
share is taken [§2103.02].

Elective Share Rights:

Value of the elective share is equal to 1/2 of the net estate, unless two or more of decedent’s children or their
lineal descendants survive, in which case the elective share is 1/3 of the net estate; spouse’s share
determined before payment of death taxes subject to apportionment [§2106.01(C)].

Property Subject to
Elective Share:

Decedent’s “net estate” is that portion of the estate remaining after satisfaction of all decedent’s
indebtedness and the obligations of the estate. (Weeks v. Vandeveer, 233 N.E.2d 502 (1968). Also see
annotations to §2105.06 (Statute of descent and distribution under intestacy).

Satisfaction of Elective
Share:

No statutory direction for satisfaction of elective share.

Deadline for Election:

Must elect within five months after the date of the initial appointment of an administrator or executor to the
estate; court may extend the deadline upon motion filed within the deadline and for good cause shown
[§2106.01(E)].
After appointment of administrator or executor, court issues citation [described in §2106.02(A)] to spouse to
elect whether to take the elective share [§2106.01(A)].

Election Procedure /
Who Can File?:

Spouse must make election to take intestate share under §2106.06 in person before the probate judge, or a
deputy clerk who has been appointed as referee, except where court makes election on behalf of disabled
spouse pursuant to §2106.07 and §2106.08 [§2106.06].
Spouse must make election in person [§2106.06]; provided, however, where application has been filed on
behalf of disabled spouse and court has directed suitable person to (a) ascertain value of spouse’s rights to
decedent’s estate and (b) issue a report of same, the probate court can make the election on spouse’s behalf
based on the report [§2106.07 and §2106.08].

Spouse’s Right vs. NonDomiciliary Property

No statutory provision.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

Under Pfau v. Moseley (222 N.E. 2d 639, 648 (1966), spouse of non-domiciliary decedent has right to take a
dower interest under Ohio law as to real property located in Ohio.

Waiver / Preclusion of
Spouse’s Rights:

Premarital agreements authorized under §2106.22; spouse’s rights to elective share [Rocker v. Rocker, 232
N.E.2d 445 (1967)] retirement benefits [ Kinkle v. Kinkle, 699 N.E.2d 41 (1998)] and other provisions at
death can be waived [see, generally, annotations to §2106.22].

Miscellaneous:

Ohio retains dower (curtesy abolished §2103.09) rights, which applies to spouse regardless of spouse’s sex
[§2106.02].
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

OKLAHOMA
Property Regime
Common Law

Elective Share Type
Probate-Only

Elective Share Statute Location

Title 84, Chapter 2, Capacity and Power, Section 44

Intestacy - Spouse’s Share:

Entire estate if decedent has no surviving issue, parent, or sibling; all property acquired “by joint industry
during coverture” (referred to hereinafter as “marital property”) and 1/3 of remaining property if decedent
has surviving parent or sibling but no surviving issue; 1/2 of the estate if decedent has surviving issue who
are also issue of spouse; 1/2 of all marital property and equal (child’s) share of remaining property if
decedent has surviving issue one or more of whom are not issue of spouse [84 §213(B)]; plus decedent’s
automobile (choice of one if decedent had more than one automobile) [84 §232].

Allowance(s) /
Exemption(s):

Spouse may continue to possess and occupy the homestead [58 §311] (which is exempt from administration
proceedings), and shall receive the following exempt property (exempt from administration proceedings):
(a) family pictures; (b) a pew or other house of worship seating; (c) burial ground lots; (d) family bible and
books not exceeding $100 in value; (e) decedent’s clothing; (f) provision for one year’s supply, either
provided or growing, and fuel; and (g) all household furniture (all exempt from debts and claims) [58 §311
and §312]. Spouse also entitled to support allowance for one year if the foregoing is insufficient [58 §314].

Elective Share Rights:

Spouse has right of election to take a 1/2 interest in property acquired by “joint industry of the husband and
wife during coverture” [84 §44.B.1 and 2]. 2

Property Subject to
Elective Share:

“Property acquired by the joint industry of the husband and wife during coverture” [84 §44.B.1]. Property
not subject to “testamentary disposition” (e.g., IRA) is excluded from the elective share claim [Wellshear v.
Mellor (In re Estate of Wellshear), 142 P.3d 994 (2006)]. Decedent’s revocable trust property is subject to
spouse’s elective share, if such property is “joint industry during coverture property” and decedent has an
interest surviving death [Littleton v. Littleton (In re Estate of Littleton), 313 P.3d 1062, 167 (2013), citing
Thomas v. Bank of Okla., N.A., 684 P.2d 553 (1984) which applied prior version of 84 §44 but may also
apply to current statute.]

Satisfaction of Elective
Share:

No statutory direction for satisfaction of elective share.

Deadline for Election:

Election must be made on or before the final date for hearing of the petition for final distribution of the
estate [§84-44.B.3].

Election Procedure /
Who Can File?:

Election to take statutory share must be made in a writing, filed in the district court in which the estate is
being administered [84 §44.B.3].

Election must be exercised during spouse’s lifetime by spouse, personally, or by spouse’s court-appointed
guardian or conservator with approval of court having jurisdiction over guardian or conservator [84
§44.B.4].

Spouse’s Right vs. NonDomiciliary Property

No statutory provision; however, language in 84 §44.B does not limit share to situs property.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

No statutory provision. But, see Estate of Miller v. Miller, 768 P.2d 373 (1988), where spouse of nondomiciliary decedent elected to take share of decedent’s Oklahoma property against will probated in Texas
(decedent’s domicile at death).

Waiver / Preclusion of
Spouse’s Rights:

Will is subservient to any written premarital agreement [84 §44.B.1]. Marital agreements are not authorized
by statute and are invalid and unenforceable [Atkinson v. Barr, 1967 OK 103 (1967)].

2

Provisions under 84 §44(B) apply to decedents dying after July 1, 1985; 84 §44(A) applies to decedents who died before that date.
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

OREGON
Property Regime
Common Law

Elective Share Type
Semi-Augmented

Elective Share Statute Location

Title 12, Ch. 114, Elective Share for Decedents Who Die on or
after Jan. 1, 2011, Sections 600-725

Intestacy - Spouse’s Share:

Entire estate if decedent has no surviving issue [§112.035] or if decedent’s surviving issue are all issue of
spouse [§112.025(1)]; 1/2 of the estate if decedent has surviving issue who is/are not issue of the spouse
[§112.025(2)].

Allowance(s) /
Exemption(s):

Spouse may occupy the dwelling until one year after death, or until one year after termination of decedent’s
life estate in the dwelling [114.005]. Spouse may petition for support allowance, awardable after notice and
hearing, [§114.015] which is subject to modification or termination in court’s discretion [§114.045] and
limitations if estate will be insolvent [§114.065]; pending hearing on aforementioned support allowance,
court may award temporary support to spouse in an amount and of a nature reasonably necessary for the
welfare of spouse [§114.035].

Elective Share Rights:

Spouse of domiciliary decedent may take an elective share [§114.600(1)], the value of which is a dollar
amount equal to a fixed percentage (between 5% and 33%) of the augmented estate [defined in §114.630]
based on a marriage duration vesting schedule [§114.605(1) and (2)] and after reduction for all enforceable
claims [§114.630(2)].

Property Subject to
Elective Share:

Augmented estate consists of the following property, whether real or personal, movable or immovable,
tangible or intangible, wherever situated [§114.630(1)]: (a) decedent’s probate estate (described in
§114.650), (b) decedent’s non-probate estate (described in §114.660 and §114.665), (c) spouse’s estate
(described in §114.675). 3

Satisfaction of Elective
Share:

Elective share is satisfied first from spouse’s estate to reduce/eliminate contributions from others
[§114.700(1)]; if spouse’s estate is insufficient, elective share is satisfied with property from decedent’s (a)
probate and (b) non-probate estate [§114.700(2)], with the recipients bearing liability from such property
based on their relative interests, unless decedent’s will/trust instrument(s) provide otherwise [§114.700(3)].

Deadline for Election:

Election must be made within nine months after the decedent’s death [§114.610].

Election Procedure /
Who Can File?:

If no probate proceeding is pending, spouse must file petition for appointment of personal representative and
a motion for exercise of the election [§114.610(1)(a)]; if probate proceeding is pending, spouse must file a
motion [§114.610(1)(b)] or petition in circuit court [§114.720(1)] to exercise election within the
[§114.610(1)(b)], and must serve same on all interested parties [see §114.610(1)(b) and §114.720(1)].
Motion or petition must be filed in either county or circuit court, depending on jurisdiction [§111.055].

Elective share may be claimed by spouse, personally, or by spouse’s conservator, guardian, or attorney-infact [§114.625]. If spouse dies before payment of elective share, spouse’s personal representative may
secure the payment [§114.600(1).

Spouse’s Right vs. NonDomiciliary Property

Included in the augmented estate [§114.630(1)].

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

The right, if any, of non-domiciliary decedent’s spouse to take an elective share of property in Oregon is
governed by the law of decedent’s domicile at death [§114.600(3)].

Waiver / Preclusion of
Spouse’s Rights:

Spouse’s right of election may be waived, wholly or partially, before or after marriage, by written contract,
agreement, or waiver signed by spouse [§114.620(1)]. Absent contrary provision, a written agreement that
waives all rights in the property or estate of a present or prospective spouse, using the phrase “all rights” or
other equivalent language, is a waiver of all rights to an elective share, and a renunciation of benefits
otherwise passing to spouse by intestate succession or under a will executed before the agreement or waiver
[§114.620(2)].

3

Effective January 1, 2018, reference to “inheritance tax” removed from §114.630(2); provision is otherwise unchanged. Other changes to various statutes
in the elective share subchapter appear not to affect the spouse’s substantive elective share rights or procedures for making the election.
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PENNSYLVANIA
Property Regime
Common Law

Elective Share Type
Semi-Augmented

Elective Share Statute Location

Penn. Consolidated Stat., Title 20, Ch. 22, Sections 01-11

Intestacy - Spouse’s Share:

Entire estate if decedent has no surviving issue or parent; $30,000 plus 1/2 of the balance if (a) decedent has
surviving parent but no surviving issue, or (b) decedent has surviving issue who are issue of spouse; 1/2 of
the estate if decedent has issue who are not issue of spouse; in case of partial intestacy, property spouse
receives under will satisfies pro tanto the $30,000 allowance [§2102].

Allowance(s) /
Exemption(s):

Spouse may claim an exemption for real and/or personal property of decedent up to $3,500 in value;
provided that specifically bequeathed or devised property may not be claimed if other property is available
[§3121].

Elective Share Rights:

Spouse of domiciliary decedent entitled to an elective share of 1/3 of the decedent’s estate and certain nonprobate property (see Property Subject to Elective Share, below, items (2) through (6)) [§2203(a)].

Property Subject to
Elective Share:

Property subject to election: (1) decedent’s property passing by will or intestacy; (2) income or use for the
remaining life of the spouse of property conveyed by decedent during the marriage to the extent that
decedent, at time of death, had the use of the property or an interest in or power to withdraw the income
thereof; (3) property conveyed by decedent during his lifetime to the extent that decedent, at time of death,
had a power to revoke the conveyance or to consume, invade, or dispose of the principal for decedent’s
benefit; (4) property conveyed by decedent during the marriage to decedent and another/others with right of
survivorship to the extent of any interest in the property that decedent had unilateral power, at time of death,
to convey; (5) survivorship rights conveyed to beneficiary of an annuity contract to the extent it was
purchased by decedent during the marriage and decedent was receiving annuity payments at time of death;
and, (6) property conveyed by decedent during the marriage and within one year of death to the extent that
the aggregate amount conveyed to each donee exceeds $3,000 at time of conveyance [§2203].

Property excluded from the elective share includes proceeds of insurance on life of the decedent, interest in
pension, profit sharing, stock bonus, deferred compensation, or other employer-provided benefits, and
property passing pursuant to decedent’s exercise or non-exercise of a power of appointment [§2203(b)].

Satisfaction of Elective
Share:

Elective share is satisfied first from property which otherwise would pass to spouse by intestacy; balance of
the elective share is charged separately against each conveyance subject to the election, with adjustments as
necessary to effectuate decedent’s testamentary intent notwithstanding the election [§2211(b)(1)].

Deadline for Election:

Must elect within six months after (a) decedent’s death or (b) after the date of probate, whichever occurs
later; court may extend time for election, in its discretion, upon spouse’s application filed before the
aforementioned time limit [§2210(b)].

Election Procedure /
Who Can File?:

Election must be in a signed writing filed with the clerk of the orphans’ court division of the county where
decedent was domiciled at death; notice of election must be given to personal representative, if any
[§2210(a)]. Costs of filing and recording election are reimbursed out of the estate as an administration
expense [§2210(c)].

Election must be exercised during spouse’s lifetime by spouse, personally, or by attorney-in-fact (under
§5603(d) or guardian upon order of court determining that exercise is advisable [§2206].

Spouse’s Right vs. NonDomiciliary Property

Spouse’s election applies to all property, regardless of situs [§2211(a)]. Orders, decrees, or judgments issued
in the county of Decedent’s domicile may be further enforced by suits in other courts [§2211(c)].
Domiciliary court may restrain any payment or transfer of property subject to election [§2211(d)].

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

Rights, if any, of non-domiciliary decedent’s spouse to an elective share in Pennsylvania-situs property are
governed by the laws of the decedent’s domicile at death, but such rights are subject to the rights of
fiduciaries, custodians, and obligors within Pennsylvania, transferees for value, and holders of liens for
value on real estate or tangible personal property located in Pennsylvania under §2211 (relating to
determination of effect of election; enforcement) [§2202].

Waiver / Preclusion of
Spouse’s Rights:

Spouse’s right of election may be waived, wholly or partially, before or after (a) marriage or (b) death of the
decedent [§2207].

- 44 -

August 2018 / Alex S. Tanouye, Esq. / All rights reserved /NTAC:3NS-20

Chapter 2
86 of 104

SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

RHODE ISLAND
Property Regime
Common Law

Elective Share Type
Probate-Only

Elective Share Statute Location
Title 33, Chapter 28, Sections 1-4

Intestacy - Spouse’s Share:

If decedent has no surviving issue, spouse takes life estate in real property [§33-1-5] and from decedent’s
personal estate, $50,000 plus 1/2 of the surplus personal estate [§33-1-10(1)]. If decedent has surviving
issue, spouse takes 1/2 of decedent’s surplus personal estate [§33-1-10(2)]. Spouse may petition for
discretionary real estate allowance not exceeding $150,000 in value [§33-1-6]. (see Satisfaction of Elective
Share, below, for detailed descriptions of intestate provisions for spouse.)

Allowance(s) /
Exemption(s):

Spouse entitled to exempt property, including furniture, furnishings, household effects, and supplies [§3310-1], which, although inventoried, are excluded from the probate estate [§33-10-2]. Spouse also entitled to
reasonable support allowance from the estate until the support is otherwise provided, but for period not
exceeding six months from the date of decedent’s death, but court may, in its discretion, allow an additional
six-month support allowance unless the final account has been allowed; real estate may be sold to provide
for the allowance [§33-10-3]. If decedent has no surviving issue, the court shall set off for the spouse the
decedent’s real estate not required to pay debts, and as may be suitable for the spouse’s situation and
support, in a life estate for the spouse under provisions of §33-25-2 [§33-10-4]. Allowances are not charged
against the elective share, but are in addition thereto [§33-28-1(b)].

Elective Share Rights:

Spouse of domiciliary decedent has a right to take an elective share equal to the (a) life estate and allowance
of an intestate’s real estate pursuant to §§ 33-1-5 and §33-1-6, and (b) share of an intestate’s personal estate
pursuant to §33-1-10, which share may be taken in kind or in value [§33-28-1(a)].

Property Subject to
Elective Share:

Decedent’s real estate and personal estate
Real Estate: Decedent’s real estate descends and passes to spouse in a life estate (see §33-1-5).

Satisfaction of Elective
Share:

Real Estate Allowance: Court may, in its discretion and upon petition filed within six months from date of
first publication of notice of administrator’s qualification, set off to the spouse a fee in decedent’s real estate
in an amount not in excess of $150,000; parcel may be sold to satisfy this allowance [see §33-1-6].
Personal Estate: Surplus of decedent’s personal estate (a) not bequeathed and (b) after payment of debts,
funeral expenses, and administration expenses, distributable to spouse as follows: $50,000 plus 1/2 of the
surplus balance if decedent has no surviving issue; or 1/2 of the surplus if decedent has surviving issue.

Deadline for Election:

Election Procedure /
Who Can File?:

Must elect within six months after the date of first publication of the qualifications of the decedent’s
fiduciary [§33-28-4(a)]; spouse may, within the initial deadline, petition for an extension of time to make the
election not to exceed nine months after decedent’s death [§33-28-4(b)].
Petition to renounce devises and bequests under decedent’s will and to take elective share must be filed in
the probate court, and, in the case of real estate in a city or town other than the decedent’s domicile, filed in
the records of deeds where the real estate is situated [§33-28-4].

Right of election must be exercised during spouse’s lifetime by spouse, personally, or by the spouse’s
conservator, guardian, or attorney-in-fact [§33-28-2(a)].

Spouse’s Right vs. NonDomiciliary Property

No statutory provision.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

Right, if any, of a non-domiciliary decedent’s spouse to take an elective share in property in Rhode Island is
governed by the law of the decedent’s domicile at death [§33-28-1(c)].

Waiver / Preclusion of
Spouse’s Rights:

Spouse’s right of/to election and allowances under chapter 10 (see above) may be waived, wholly or
partially, before or after marriage, by a written contract, agreement, or waiver signed by the spouse, which is
enforceable without consideration [§33-28-3(a)]. Unless otherwise provided in the instrument, a waiver of
“all rights” or equivalent language in the property or estate of a present or prospective spouse is a waiver of
all rights to elective share and allowances under chapter 10 and a renunciation of all benefits that would
otherwise pass to that spouse by intestate succession or under a will executed before the waiver [§33-283(d)].
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SOUTH CAROLINA
Property Regime
Common Law

Elective Share Type
Probate-Only*

Elective Share Statute Location
Title 62, Article 2, Part 2, Sections 01-07

Intestacy - Spouse’s Share:

Entire estate if decedent has no surviving issue; 1/2 of the estate if decedent has surviving issue [§62-2-102].

Allowance(s) /
Exemption(s):

Spouse is entitled from the estate to a value not exceeding $25,000 in excess of any security interests therein
in household furniture, automobiles, furnishings, appliances, and personal effects; other estate assets are
available to spouse if value of such property is below $25,000; this allowance is in addition to any right of
homestead and personal property exemption otherwise granted by law, but are chargeable against and not in
addition to any benefit or share passing to spouse under decedent’s will, unless otherwise provided by
intestate succession, or by the elective share [§62-2-401].

Elective Share Rights:

Spouse of domiciliary decedent has a right of election to take an elective share of 1/3 of decedent’s “probate
estate” as computed under §62-2-202 [§62-2-201(a)].
Decedent’s “probate estate” consists of property passing under decedent’s will, plus decedent’s property
passing by intestacy, reduced by funeral and administration expenses and enforceable claims [§62-2-202(a)].
Revocable inter vivos trust property is excluded from the “probate estate” unless such trust is found to be
illusory [§62-2-202(b)].

Property Subject to
Elective Share:

* Assets in decedent’s revocable inter vivos trust, if trust is found to be illusory for purposes of determining
spouse’s elective share rights, are included as part of the “probate estate” for purposes of calculating the
elective share; any property (including a beneficial interest) passing to spouse from an illusory revocable
inter vivos trust, is applied first toward satisfaction of the elective share [§62-7-401(c)].
Spouse’s beneficial interest in property that qualifies for the estate tax marital deduction under IRC §2056 is
computed at its full value, without regard to whether the marital deduction election was made
[§62-2-207(c)].

Satisfaction of Elective
Share:

The elective share is satisfied first by property (including beneficial interests) passing to spouse, or that
would have passed to spouse but were disclaimed, before contributions are due from other recipients of
probate estate property, provided such property passes to spouse in any of the following ways: under will,
via intestacy, by homestead allowance, exempt property, beneficiary designation of life insurance or
retirement benefits, testamentary trust, or revocable inter vivos trust [§62-2-207(a)]. Beneficial interests
passing in trust for the benefit of spouse count toward satisfaction of spouse’s elective share [§62-2-207(b)],
and are computed at full value (see above). Decedent’s probate estate property is applied so that liability for
balance of elective share is satisfied from probate estate via abatement in accordance with §62-3-902 [§622-207(d)].

Deadline for Election:

Must elect within the later of (1) eight months after date of decedent’s death, (2) six months after informal or
formal probate of decedent’s will, or (3) thirty days after spouse is served with a summons and petition to set
aside informal probate or to modify or vacate an order for formal probate [§62-2-205(a)].
Summons and petition for elective share must be filed in the court and served upon the personal
representative, if any [§62-2-205(a)

Election Procedure /
Who Can File?:

Right of election spouse may be exercised only during spouse’s lifetime by spouse, personally, or by
spouse’s duly appointed attorney-in-fact; if spouse is a protected person, the right of election may be
exercised only by order of the court in which protective proceedings as to spouse’s property are pending
[§62-2-203].

Spouse’s Right vs. NonDomiciliary Property

No statutory provision.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

The right, if any, of non-domiciliary decedent’s spouse to take an elective share of property in South
Carolina is governed by the law of decedent’s domicile at death [§62-2-201(b)].
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SOUTH CAROLINA, continued
Waiver / Preclusion of
Spouse’s Rights:

Spouse’s rights to an elective share, homestead allowance, and/or exempt property may be waived, wholly
or partially, before or after marriage, by a written contract, agreement, or waiver signed by the spouse after
fair and reasonable disclosures of decedent’s property and financial obligations [§62-2-204(A)]. Absent
contrary provision, a waiver of all rights in the property or estate of a present or prospective spouse is a
waiver of all rights to elective share, homestead allowance, and exempt property and a disclaimer of all
benefits which would otherwise pass by intestate succession or under provisions of a will executed before
the waiver [§62-2-204(B)].
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SOUTH DAKOTA
Property Regime
Common Law

Elective Share Type
Augmented Estate – UPC

Elective Share Statute Location

Title 29A, Chapter 2, Part 2, Sections 201-214

Intestacy - Spouse’s Share:

Entire estate if (a) decedent has no surviving descendant or (b) all of decedent’s surviving descendants are
descendants of the spouse; $100,000 plus 1/2 of any balance if one or more of decedent’s surviving
descendants are not descendants of the spouse [§29A-2-102].

Allowance(s) /
Exemption(s):

Spouse is entitled to a homestead allowance as provided in §43-31-1 et seq. [§29A-2-401], and to the
exempt property and cash described in §43-45-1 et seq. [§29A-2-402], both of which are in addition to any
share passing to spouse by decedent’s will, intestate succession, or the elective share. In addition spouse
entitled to a reasonable family allowance in money from the estate for maintenance during the period of
administration, not exceeding $18,000 [§29A-2-403].

Elective Share Rights:

Spouse of a domiciliary decedent may take an elective share amount equal to the value of either (a) a fixed
percentage (up to 50%) of the augmented estate based on a marriage duration vesting schedule, or, (b) a
supplemental elective share amount equal to $50,000 less amounts passing from the augmented estate to the
spouse under §29A-2-207 (spouse’s property) and §29A-2-209(a)(1) (property passing to spouse by testate
or intestate succession), plus elective share amount payable from decedent’s probate and non-probate
transfers to others under §29A-2-209(b) and (c), if the sum of the foregoing is less than $50,000 [§29A-2202(a) and (b)].

Property Subject to
Elective Share:

Decedent’s augmented estate consists of the sum of the values of all property, whether real or personal,
movable or immovable, tangible or intangible, wherever situated, that constitute (a) decedent’s “net probate
estate,” (b) decedent’s non-probate transfers to others, (c) decedent’s non-probate transfers to spouse, and
(d) spouse’s property and non-probate transfers to others [§29A-2-203]. Decedent’s “net probate estate” is
the probate estate after reduction for funeral and administration expenses, homestead and family allowances,
exempt property, and enforceable claims [§29A-2-204].

Satisfaction of Elective
Share:

The following are applied first to satisfy the elective share amount and to reduce/eliminate contributions
from decedent’s probate estate and non-probate transfers to others: (1) amounts included in the augmented
estate passing to spouse by testate or intestate succession under §29A-2-204 and non-probate transfers to
spouse under §29A-2-206; (2) amounts included in the augmented estate which would have passed to spouse
but were disclaimed; and (3) spouse’s property and non-probate transfers to others included in the
augmented estate up to the applicable percentage under §29A-2-202(a) [§29A-2-209(a)]. If the foregoing is
insufficient, or if spouse is entitled to a supplemental elective share amount, amounts included in decedent’s
probate estate and in decedent’s non-probate transfers to others, other than amounts included under §29A-2205(3)(i) or (iii), are applied first to satisfy the balance or the supplemental elective, and liability is
equitably apportioned among recipients of probate and non-probate transfers [§29A-2-209(b)]. If the
foregoing is insufficient, balance is paid from remaining portion of decedent’s non-probate transfers, and
equitably apportioned among the recipients [§29A-2-209(c)].

Deadline for Election:

Must elect within the later of nine months after the date of decedent’s death, or within four months after the
admission of the will to informal or formal probate; if election is filed more than nine months after
decedent’s death or beyond the extended deadline, then decedent’s non-probate transfers to others are
excluded from the augmented estate in computing the elective share [§29A-2-211(a)]. Court may grant
extension of time to make the election upon filing of a petition within nine months after decedent’s death,
for good cause [§29A-2-211(b)].

Election Procedure /
Who Can File?:

Petition for the elective share must be filed in the court and mailed or delivered to the personal
representative, if any [[§29A-2-211(a)].

The right of election may be exercised by spouse, personally, or by spouse’s conservator or attorney-in-fact,
or, if the spouse dies prior to the expiration of the time for making an election under §29A-2-211, by the
surviving spouse’s personal representative [§29A-2-212].

Spouse’s Right vs. NonDomiciliary Property

Included in the augmented estate [§29A-2-203].

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

The right, if any, of the surviving spouse of a non-domiciliary decedent to take an elective share in property
in South Dakota is governed by the law of the decedent’s domicile at death [§29A-2-202(d)].
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SOUTH DAKOTA, continued
Waiver / Preclusion of
Spouse’s Rights:

Spouse’s right of/to elective share, homestead allowance, exempt property, and/or family allowance may be
waived, wholly or partially, before or after marriage, by a written contract, agreement, or waiver signed by
the spouse [29A-2-213(a)]. Absent contrary provision, a waiver of “all rights,” or equivalent language, in
the property or estate of a present or prospective spouse is a waiver of all rights of elective share, homestead
allowance, exempt property, and family allowance and a renunciation of all benefits otherwise passing to
spouse by intestate succession or under any will executed before the waiver [29A-2-213(d)].
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TENNESSEE
Property Regime
Common Law

Elective Share Type
Probate-Only

Elective Share Statute Location
Title 31, Chapter 4, Sections 101-105

Intestacy - Spouse’s Share:

Entire estate if decedent has no surviving issue; greater of 1/3 of the estate or child’s share, if decedent has
surviving issue [§31-2-104(a)].

Allowance(s) /
Exemption(s):

Spouse of intestate decedent, or spouse who elects against will, is entitled to (a) exempt personal property
and personal motor vehicle having value, collectively, not in excess of $50,000 [§30-2-101(a)]; a reasonable
allowance in money from the estate for maintenance during the period of one year after decedent’s death,
according to spouse’s previous standard of living, taking into account the condition of decedent’s estate
[§30-2-102]. Spouse entitled to homestead exemption, which is a life estate of $5,000 in the homestead; if
homestead cannot be set apart and therefore is sold spouse entitled to $5,000 from proceeds [§30-2-201 et
seq. and §31-1-104(a)].

Elective Share Rights:

Spouse of an intestate decedent electing against an intestate share, or a spouse electing against decedent’s
will, has a right to take an elective share amount equal to the value of decedent’s “net estate,” determined
under a marriage duration vesting schedule (between 10% and 40%) [§31-4-101(a)(1)].

Property Subject to
Elective Share:

Decedent’s “net estate” includes all real and personal property subject to disposition under decedent’s will
or the laws of intestate succession, reduced by (a) secured debts, (b) funeral and administration expenses, an
award of (c) exempt property, (d) homestead allowance, and (e) year’s support allowance. Decedent’s “net
estate” excludes any property over which decedent held a power of appointment, whether or not exercised,
unless decedent exercises such power to direct the assets to be paid to the personal representative for
administration as part of decedent’s probate estate [§31-4-101(b)].

Satisfaction of Elective
Share:

Spouse’s elective share amount is payable from decedent’s estate, after reduction for the value of assets
included in decedent’s gross estate that were transferred, or deemed transferred, to or for the benefit of
spouse, but excluding the homestead, exempt property, and year’s support allowances; life estate or trust
interest for spouse is determined on actuarial basis [§31-4-101(c)]. Recipients who have received property
from decedent’s estate may be liable for contribution toward satisfaction of spouse’s elective share to the
extent of distributions received [§31-4-102(d)].

Deadline for Election:

Election must be made within nine months after decedent’s date of death [§31-4-102(a)(1)]; if litigation is
pending regarding title to property devised / bequeathed by will, spouse has an additional year from the date
of probate within which to make the election [§31-4-102(a)(2)]. If spouse is mentally incompetent or under
age 18 when will is admitted to probate, petition alleging election is in spouse’s best interest must be filed
within one year from probate, or within any extension granted [§31-4-104].
Election must be filed in the court and mailed or delivered to the personal representative, if any [§31-4102(a)(1)].

Election Procedure /
Who Can File?:

If spouse is adjudged mentally incompetent, or if spouse is under age 18, when decedent’s will is admitted to
probate, guardian, conservator, or next friend may make the election; court may appoint guardian ad litem to
determine whether election is in the spouse’s interests [§31-4-104]. If spouse dies before deadline for
making the election, spouse’s personal representative may make the election on spouse’s behalf [§31-4105].

Spouse’s Right vs. NonDomiciliary Property

No statutory provision.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

No statutory provision.

Waiver / Preclusion of
Spouse’s Rights:

Premarital agreements concerning property prospective spouses own are authorized under §36-3-501;
marital agreements enforceable, but subject to scrutiny, under Bratton v. Bratton, 136 S.W.3d 595, 600
(2004).

Miscellaneous:

Tennessee law permits the creation of a community property trust which, among other things, may provide
for full basis adjustment for community property upon the predeceasing spouse’s death under IRC §1014
[see §35-17-101 et seq.].
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TEXAS
Property Regime

Elective Share Type

Community Property

Intestacy - Spouse’s Share:

N/A

Elective Share Statute Location

Separate Estate (non-community property): all of the personal estate and real estate if decedent has no
surviving descendant, parent, sibling, or any sibling’s descendants [§201.002(d); all of the personal estate
(other than community property) and 1/2 of real estate if decedent has no surviving descendant but has a
parent, sibling, or sibling’s descendant surviving §201.002(c); 1/3 of the personal estate and a life estate in
real property if decedent has surviving descendant [§201.002(b)].

Community Estate (community property): all if (a) decedent has no surviving descendant or (b) decedent’s
surviving descendants are descendants of the spouse [§201.003(b)]; 1/2 of community property if decedent
survived by descendant who is not descendant of the spouse [§201.003(c)].

Allowance(s) /
Exemption(s):

Spouse entitled to the following allowances: homestead [§353.051(a)(1)] or allowance in lieu thereof up to
$45,000 [§353.053(b)] both of which are exempt from unsecured debts, exempt personal property described
in §42.002(a) [§353.051] an allowance in lieu of exempt property up to $30,000 [§353.053(b)], and family
allowance for one year payable from decedent’s estate [§353.102].
N/A; no quasi-community property.

Elective Share Rights:

See Estate of Hanau v. Hanau, 730 S.W.2d 663 (1987), wherein Texas Supreme Court declined to apply
quasi-community property principles to separate property of deceased spouse, notwithstanding decision
under Cameron v. Cameron, 641 S.W.2d 210 (1982) in which Court treated separate property as quasicommunity property at divorce.

Property Subject to
Elective Share:

N/A

Satisfaction of Elective
Share:

N/A

Deadline for Election:

N/A

Election Procedure /
Who Can File?:

N/A

Spouse’s Right vs. NonDomiciliary Property

N/A

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

N/A

Waiver / Preclusion of
Spouse’s Rights:

Premarital agreements concerning rights and obligations of prospective spouses to property of the other are
authorized under Family Code §4.002. Marital property agreements are authorized pursuant to Family Code
§4.101 et seq.
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Property Regime
Common Law

Elective Share Type
Augmented Estate – UPC

Elective Share Statute Location

Title75, Chapter 2, Part 2, Sections 201-214

Intestacy - Spouse’s Share:

Entire estate if (a) decedent has no surviving descendants or (b) all of decedent’s surviving descendants are
descendants of the spouse; $75,000 plus 1/2 of any balance if decedent has one or more surviving
descendant who are not descendants of the spouse [§75-2-102(1)]; any non-probate transfers from intestate
decedent to spouse are added to probate estate in determining shares and are treated as advancements against
spouse’s intestate share [§75-2-102(2)].

Allowance(s) /
Exemption(s):

Spouse of domiciliary decedent is entitled to: (a) homestead allowance of $22,500 [§75-2-402]; (b) exempt
property to a value not exceeding $15,000 in excess of any security interests therein, in household furniture,
automobiles, furnishings, appliances, and personal effects; and(c) a reasonable maintenance allowance
during the period of administration, for up to one year if the estate is insolvent [§75-2-404(1)]. All
allowances are chargeable against elective share [see §75-2-402, §75-2-403, and §75-2-404(2)].

Elective Share Rights:

Spouse of a domiciliary decedent may take an elective share amount equal to the value of either (a) 1/3 of
the augmented estate or, (b) a supplemental elective share amount equal to $75,000 less (i) amounts passing
from the augmented estate to the spouse under §75-2-209(1) (by testate/intestate succession and non-probate
transfers [§75-2-209(1)(a)], spouse’s separate property and non-probate transfers to others [§75-2-209(1)(b)]
decedent’s separate property passing to spouse by testate or intestate succession or non-probate transfer
[§75-2-209(1)(c)], and the homestead, exempt property, and family allowances [§75-2-209(1)(d)]) and (ii)
elective share payable from decedent’s probate/non-probate transfers to others [under §75-2-209(2) and (3)].

Property Subject to
Elective Share:

Decedent’s augmented estate consists of the sum of the values of all property, whether real or personal,
movable or immovable, tangible or intangible, wherever situated, that constitute (a) decedent’s “net probate
estate”; (b) decedent’s non-probate transfers to others and to spouse, (c) spouse’s property and non-probate
transfers to others [§75-2-203]. Decedent’s “net probate estate” is the decedent’s probate estate reduced by
funeral and administration expenses, homestead allowance, family allowances, exempt property, and
enforceable claims [§75-2-204].

Satisfaction of Elective
Share:

The following are applied first to satisfy the elective share amount and to reduce/eliminate contributions
from decedent’s probate estate and non-probate transfers to others: (a) amounts included in the augmented
estate passing to spouse by testate or intestate succession under §75-2-204 and non-probate transfers to
spouse under §75-2-206; (b) spouse’s property and non-probate transfers to others included in the
augmented estate under §75-2-207; (c) decedent’s separate property passing to spouse at death under §75-2208; and (d) spouse’s homestead allowance, exempt property, and family allowance [§75-2-209(1)(a) – (d)].
If the foregoing is insufficient, amounts included in probate estate and non-probate transfers to others, other
than amounts included under §75-2-205(3)(a) or (c), are applied first to satisfy the balance or the
supplemental elective-share amount, and liability is equitably apportioned among recipients of probate estate
and non-probate transfers [§75-2-209(2)]. If the foregoing is insufficient, balance is paid from remaining
portion of decedent’s non-probate transfers, and equitably apportioned among the recipients [§75-2-209(3)]

Deadline for Election:

Must elect within nine months after the date of decedent’s death, or within six months after the probate of
decedent’s will, whichever occurs later; if petition is filed later than nine months after death, decedent’s nonprobate transfers to others are excluded from the augmented estate [§75-2-211(1)]. Court may extend
deadline for making election upon spouse’s petition for additional time and for good cause; if court award’s
spouse additional time to elect, decedent’s non-probate transfers to others are included in the augmented
estate [§75-2-211(2)].

Election Procedure /
Who Can File?:

Petition for elective share must be filed in the court and mailed or delivered to the personal representative, if
any [§75-2-211(1)].

Elective share petition must be filed during spouse’s lifetime by spouse, personally, or by spouse’s
conservator, guardian, or attorney-in-fact [§75-2-212(1)]. If election is exercised on behalf of incapacitated
spouse, elective share is set aside in trust for the spouse’s benefit [§75-2-212(2)].

Spouse’s Right vs. NonDomiciliary Property

Included in the augmented estate [§75-2-203].

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

The right, if any, of non-domiciliary decedent’s spouse to take an elective share of property in Utah is
governed by the law of decedent’s domicile at Decedent’s death [§75-2-202(4)]. Rights to homestead,
exempt property, and family allowances for non-domiciliary decedent’s spouse governed under laws of
decedent’s domicile at death [§75-2-401].
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UTAH, continued
Waiver / Preclusion of
Spouse’s Rights:

Spouse’s right of/to elective share, homestead allowance, exempt property, and/or family allowance may be
waived, wholly or partially, before or after marriage, by a written contract, agreement, or waiver signed by
the spouse [§75-2-213(1)]. A waiver of “all rights,” or equivalent language, in the property or estate of a
present or prospective spouse is a waiver of all rights of elective share, homestead allowance, exempt
property, and family allowance in the property of the other and a renunciation of all benefits that would
otherwise pass by intestate succession or under any will executed before the waiver [§75-2-213(4)].
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VERMONT
Property Regime
Common Law

Elective Share Type
Probate-Only

Elective Share Statute Location

Title 14, Part 2, Chapter 42, Subchapter 2, Sections 311-322

Intestacy - Spouse’s Share:

Entire estate if (a) decedent has no surviving descendants or (b) all decedent’s surviving descendants are
descendants of the spouse; 1/2 of the estate if decedent has one or more descendants who are not
descendants of spouse [14 §311].

Allowance(s) /
Exemption(s):

Spouse entitled to receive the following: (a) all furnishings and furniture in decedent’s household [14 §312];
(b) if estate consists primarily of a vessel, snowmobile, or all-terrain vehicle, spouse deemed owner of such
item automatically [14 §313]; (c) a reasonable allowance for spouse’s expenses of maintenance until
settlement of the estate, but only until spouse’s share in the estate is assigned to spouse, or if estate is
insolvent, then for no longer than eight months after administration granted [14 §316]; and (d) a homestead
exemption not exceeding $125,000 in value [§27 §101 and §105]. Election to request allowances and
homestead exemption must be made within eight months after will is proved or letters of administration are
granted [Probate Rule 13(a)].

Elective Share Rights:

Spouse may waive the provisions of decedent’s will and, in lieu thereof, elect to take 1/2 of the balance of
the probate estate remaining after payment of claims and expenses [14 §319(a)].
Decedent’s estate after payment of claims and expenses [14 §319(a)].

Property Subject to
Elective Share:

A voluntary transfer of any property by a married person and not to take effect until after the transferor’s
death, made without adequate consideration and for the primary purpose of defeating a spouse’s claim to a
share of decedent’s property so transferred, may be void and inoperative to bar the claim [14 §321].

Satisfaction of Elective
Share:

No statutory provision.

Deadline for Election:

Must elect within eight months after decedent’s will is proved or letters of administration are granted;
deadline may be extended by the court [Probate Rule 13(b)].

Election Procedure /
Who Can File?:

Election must be made using official form (available at www.vermontjudiciary.org) PE49 – Notice of
Elections &/or Waivers by Spouse (01/2015).

Spouse must be living at the time election is made; if spouse is mentally disabled and cannot make the
election personally, a guardian or attorney in fact under a valid durable power of attorney may do so
[§319(b)].

Spouse’s Right vs. NonDomiciliary Property

No statutory provision.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

No statutory provision.

Waiver / Preclusion of
Spouse’s Rights:

Premarital agreements are enforceable under Bassler v. Bassler, 593 A.2d 82 (1991); presumably marital
agreements are also enforceable on general contract theory.
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VIRGINIA
Property Regime
Common Law

Elective Share Type
Augmented Estate – UPC

Elective Share Statute Location

Title 64.2, Sub. II, Ch. 3, Art. 1.1, Sections 308.1-308.17

Intestacy - Spouse’s Share:

Entire estate if (a) decedent has no surviving descendants or (b) all descendants of decedent are descendants
of the spouse; 1/3 of the estate if decedent has one or more surviving descendants, one or more of whom are
not descendants of the spouse [§64.2-200.A.1 (real estate) and §64.2-201.A (personal estate)].

Allowance(s) /
Exemption(s):

Spouse of domiciliary decedent is entitled the following: reasonable allowance for maintenance during the
period of administration, not to exceed $24,000 [§64.2-309.A]; exempt property not exceeding $20,000 in
value in excess of any security interests therein in household furniture, automobiles, furnishings, appliances,
and personal effects [§64.2-310]; and a homestead allowance of $20,000 [§64.2-311.D], all of which are in
addition to the elective share for decedents dying after January 1, 2017 (for prior decedents, homestead
allowance was taken in lieu of elective share or spouse’s share of intestate/testate distribution [§64.2-311.C].

Elective Share Rights:

Spouse of a domiciliary decedent has a right of election to take an elective-share amount equal to 50% of the
value of the “marital-property portion of the augmented estate” [§64.2-308.3.A]; spouse’s homestead
allowance, exempt property, and family allowance, if any, are not charged against, but are in addition to, the
elective-share amount [642.-308.3.B]. 4

Property Subject to
Elective Share:

The augmented estate [under §64.2-308.4.A] consists of the sum of the values of all property, whether real
or personal, movable or immovable, tangible or intangible, wherever situated, that constitute: (1) decedent’s
“net probate estate” (reduced by funeral and administration expenses, homestead and family allowances,
exempt property, and enforceable claims [defined in §642.-308.5]; (2) decedent’s non-probate transfers to
others [defined in §642.-308.6]; (3) decedent’s non-probate transfers to spouse [defined in §642.-308.7]; and
(4) spouse’s property and non-probate transfers to others [defined in §642.-308.8]. The “marital-property
portion” is determined by multiplying the augmented estate, as determined in accordance with the foregoing,
by a marriage duration vesting schedule [§64.2-308.4.B]. Property received by gift, inheritance, or other
transfer without consideration is excluded from the augmented estate [§642.-308.9.B.].

Satisfaction of Elective
Share:

The following are applied first to satisfy the elective share amount and to reduce/eliminate contributions
from decedent’s probate estate and non-probate transfers to others: (a) property passing to spouse but
excluded from the augmented estate [under §64.2-308.9.A]; (b) amounts included in the augmented estate
passing to spouse via testate/intestate succession [under §642.-308.5] and non-probate transfer [under §64.2308.7]; and (c) the “marital property portion” of augmented estate property of the spouse and spouse’s nonprobate transfers to others [under §64.2-308.8] multiplied by the applicable percentage of the augmented
estate determined under the vesting schedule in §64.2-308.4.B. [§64.2-308.10.A - B]. The entire, fair
market value of property held in a trust for the spouse’s benefit which qualifies for the estate tax marital
deduction is the value used in determining the augmented estate [§642.-308.9.C.2.a]. If the foregoing is
insufficient, amounts included in decedent’s “net probate estate” other than assets passing to the spouse by
testate/intestate succession, and in decedent’s non-probate transfers to others under §64.2-308.6.1, §64.2308.6.2, and §64.2-308.6.3b are applied first to satisfy the balance of the elective share amount, and liability
is apportioned among recipients of probate estate and non-probate transfers proportionally [§64.2-308.10.C].
If the foregoing is insufficient, balance is paid from remaining portion of decedent’s non-probate transfers to
others, and apportioned among the recipients based on their relative interests [§64.2-308.10.D].

Deadline for Election:

Election Procedure /
Who Can File?:

4

Election. Written election of a domiciliary decedent’s spouse must be filed no later than six months after the
later of (a) admission of decedent’s will to probate or (b) qualification of an administrator on intestate
decedent’s estate [§64.2-308.12.A].

Complaint. Spouse’s complaint to determine the elective share must be filed no later than six months after
filing of the election; if spouse’s complaint is filed more than 12 months after decedent’s death, decedent’s
non-probate transfers are excluded from the augmented estate for elective share purposes [§64.2-308.12.B].
Spouse’s election must be filed in the court or the clerk’s office, and the clerk shall record the election in the
court’s will book; election must also be mailed or hand delivered to the personal representative, if any,
within 30 days of filing [§64.2-308.12.A]. Spouse’s complaint must be filed in the same manner [§64.2308.12.B].

Right of election may be exercised during spouse’s lifetime by spouse, personally, or by spouse’s
conservator or attorney-in-fact [§642.-308.13.A]. If election is exercised on behalf of incapacitated spouse,
elective share is set aside in trust for the spouse’s benefit [§64.2-308.13.B.].

Elective share provisions summarized herein apply to decedents dying after January 1, 2017.
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Spouse’s Right vs. NonDomiciliary Property

Included in the augmented estate [§64.2-308.4].

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

The right, if any, of a non-domiciliary decedent’s spouse to take an elective share of property in Virginia is
governed by the law of decedent’s domicile at death [§64.2-308.3.C].

Waiver / Preclusion of
Spouse’s Rights:

Spouse’s right of/to elective share, homestead allowance, exempt property, and/or family allowance may be
waived, wholly or partially, before or after marriage, by a written contract, agreement, or waiver signed by
the spouse [§64.2-308.14.A]. Waiver of allowances and exempt property also permitted under §64.2-314.
Absent contrary provision, a waiver of “all rights,” or equivalent language, in the property or estate of a
present or prospective spouse is a waiver of all rights of elective share, homestead allowance, exempt
property, and family allowance in the property of the other and a renunciation of all benefits that would
otherwise pass by intestate succession or under any will executed before the waiver [§64.2-308.14.D].

- 56 -

August 2018 / Alex S. Tanouye, Esq. / All rights reserved /NTAC:3NS-20

Chapter 2
98 of 104

SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

WASHINGTON
Property Regime

Elective Share Type

Community Property

N/A

Elective Share Statute Location

Intestacy - Spouse’s Share:

All of decedent’s net community estate and one of the following shares: (1) all of decedent’s net separate
estate, if decedent has no surviving issue, parent, or issue of parent; (2) 1/2 of the decedent’s net separate
estate if decedent survived by issue; (3) 3/4 of decedent’s net separate estate if decedent has no surviving
issue but has one or more surviving parent or issue of parents [§11.04.015(a)].

Allowance(s) /
Exemption(s):

Spouse may petition the court for an award from the decedent’s community property or separate property
[§11.54.010(2)] in the amount of $125,000 (amount specified for lands in §6.13.030(2)) [§11.54.010(1) and
(2)], provided that expenses of the decedent’s funeral, last illness, and estate administration expenses have
been paid or provided for [§11.54.030(1)]. Petition for award must be filed before the earliest of: (a) 18
months after decedent’s death if, within 12 months after death, either a (i) personal representative has been
appointed or (ii) notice agent has filed a declaration and oath; (b) termination of any probate proceeding
commenced in Washington; or (c) six years from date of decedent’s death [§11.54.010(3)]. The award
amount can be increased or decreased, in court’s discretion [§11.54.040 and §11.54.050]. Spouse’s award
has priority over all other claims made in the estate [§11.54.60(1)].
N/A

Elective Share Rights:

Quasi-community property is all personal property, wherever situated, that is not community property and
was acquired (a) by decedent while domiciled elsewhere and would have been community property if
decedent were domiciled in Washington upon acquisition or (b) in derivation or exchange for property that
would have been community property if decedent had been domiciled in Washington; also applies to real
property in Washington or in another state if such state provides that law of decedent’s domicile governs
rights of spouse to share in such property [§26.16.220(1) and (2)].
N/A

Property Subject to
Elective Share:

Quasi-community property: At death of a domiciliary decedent, 1/2 of any quasi-community property
belongs to the spouse and the other 1/2 of any quasi-community property is subject to disposition at death by
the decedent, and in the absence thereof, shall descend in the manner provided for community property
under laws of intestacy under §11.04 [§26.16.230]. Does not apply if Washington is the ancillary
jurisdiction of a decedent domiciled in a common law property jurisdiction.

Satisfaction of Elective
Share:

N/A

Deadline for Election:

N/A

Election Procedure /
Who Can File?:

N/A

Spouse’s Right vs. NonDomiciliary Property

Spouse entitled to 1/2 of quasi-community property outside of Washington if the other jurisdiction’s law
provides that decedent’s domicile law governs rights to real property [§26.16.220(2) and §26.16.230].

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

No statutory provision. Situs law should apply under lex loci rei sitae doctrine.

Waiver / Preclusion of
Spouse’s Rights:

Spouses may waive, modify, or relinquish any quasi-community property right by signed written agreement,
wherever executed, including without limitation community property agreements, prenuptial and postnuptial
agreements, or agreements as to status of property [§26.16.250].
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WEST VIRGINIA
Property Regime
Common Law

Intestacy - Spouse’s Share:

Elective Share Type
Augmented Estate – UPC

Elective Share Statute Location
Chapter 42, Article 3, Sections 1-7

Entire estate if (a) decedent has no surviving descendants or (b) all of decedent’s surviving descendants are
descendants of the spouse and spouse has no separate descendants who survive decedent; 3/5 of the estate if
all of decedent’s surviving descendants are descendants of spouse and spouse has one or more separate
descendants who survive decedent; 1/2 of the estate if decedent has one or more descendants who are not
descendants of the spouse [§42-1-3].
No statutory provision.

Allowance(s) /
Exemption(s):

N.B. References in §42-3-2 to the “homestead exemption” and “property exemption” were retained
erroneously from the UPC model provision when WV enacted the UPC. WV law has no such exemptions in
the context of decedents’ estates, probate, or spousal rights at death [ACTEC Fellow Christopher J. Winton
identified this anomaly].

Elective Share Rights:

Spouse of domiciliary decedent has a right of election against will or intestate share to take (a) an electiveshare percentage of the decedent’s augmented estate, determined on a marriage duration vesting schedule
(up to 50%) or (b) a supplemental elective share amount equal to $25,000 less (a) amounts passing to spouse
by non-probate transfer (under §42-3-2(b)(3), (b) spouse’s separate property (§42-3-2(b)(4)),(c) amounts
passing to spouse by testate/intestate succession (under §42-3-6(a)(1)), (d) amounts that would have passed
to spouse but were disclaimed (under §42-3-6(a)(3)), if sum of the foregoing ((a) through (b)) is less than
$25,000 [§42-3-1].

Property Subject to
Elective Share:

Decedent’s augmented estate consists of the sum of the following values: (a) decedent’s probate estate,
reduced by funeral and administration expenses, homestead exemption, property exemption, and enforceable
claims [§42-3-2(b)(1)]; (b) decedent’s “re-claimable estate,” (or non-probate transfers to others) [§42-32(b)(2)]; (c) decedent’s non-probate transfers to spouse other than homestead exemption and exempt
property [§42-3-2(b)(3)]; and (d) spouse’s separate property [§42-3-2(b)(4)]. Life insurance, accident
insurance, pension, profit sharing, retirement, and other benefit plans payable to persons other than spouse
are excluded from the augmented estate [§42-3-2(c)].

Satisfaction of Elective
Share:

The following are applied first to satisfy the elective share amount and to reduce/eliminate contributions
from decedent’s probate estate and non-probate transfers to others: (a) amounts passing to spouse by
testate/intestate succession; (b) decedent’s non-probate transfers to spouse other than homestead exemption
and exempt property (under §42-3-2(b)(3)); (c) amounts that would have passed to spouse but were
disclaimed; and (d) spouse’s separate property up to the applicable percentage under §42-3-1 [§42-3-6(a)].
If the foregoing is insufficient, then amounts included in decedent’s probate estate and “reclaimable estate”
other than amounts transferred irrevocably within two years before decedent’s death are applied first to
satisfy the balance of the elective share amount, and liability is equitably apportioned among recipients of
decedent’s probate estate and “reclaimable estate” [§42-3-6(b)]. If the foregoing is insufficient, then the
remaining portion of decedent’s “reclaimable estate” are applied to satisfy the balance of the elective share
amount, and liability is equitably apportioned among recipients of said “reclaimable estate” property [§42-36(c)].

Deadline for Election:

Must elect within nine months after the date of decedent’s death, or within six months after the probate of
decedent’s will, whichever expires later [§42-3-4(a)]; spouse may petition for extension of time to make
election within the initial nine-month deadline [§42-3-4(b)]. Decedent’s “reclaimable estate” is excluded
from the augmented estate for elective share purposes if petition for elective share is filed later than nine
months after date of death [§42-3-4(a)]; provided, however, that if court grants spouse’s petition for
additional time to make election, decedent’s “reclaimable estate” is not excluded from the augmented estate
for elective share purposes, but is excluded for purposes of satisfying the elective share amount (or
supplemental elective share amount) [§42-3-4(b)].

Election Procedure /
Who Can File?:

Spouse’s Right vs. NonDomiciliary Property

Petition for election must be filed in the court and mailed or delivered to the personal representative, if any,
and must be served on the distributees and recipients of augmented estate portions that may be adversely
affected by the election [§42-3-4(a)].

Petition for election must be filed during spouse’s lifetime by spouse, personally, or spouse’s conservator,
guardian, or attorney-in-fact [§42-3-3(a)]. If election is exercised on behalf of incapacitated spouse, elective
share is set aside in trust for the spouse’s benefit [§42-3-3(b)].
Included in the augmented estate as part of the decedent’s “reclaimable estate” [§42-3-2(b)(2)].
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WEST VIRGINIA, continued
Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

Spouse of a non-domiciliary decedent has the right, if any, to take an elective share of West Virginia
property as provided in the law of decedent’s domicile at death [§42-3-1(c)].

Waiver / Preclusion of
Spouse’s Rights:

Spouse’s right of election may be waived, wholly or partially, before or after marriage, by a written contract,
agreement, or waiver signed by the spouse [§42-3-3a(a)]. Waiver of “all rights,” or equivalent language, in
the property or estate of a present or prospective spouse is a waiver of all rights of elective share and a
renunciation of all benefits otherwise passing by intestate succession or under any will executed before the
waiver [§42-3-3a(d)].
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WISCONSIN
Property Regime
Community Property*

Elective Share Type
N/A*

Elective Share Statute Location

Intestacy - Spouse’s Share:

Entire net estate if (a) decedent has no surviving issue or (b) all surviving issue of decedent are issue of
spouse; 1/2 of decedent’s property that is neither “marital property” nor held equally with spouse as tenants
in common, if decedent has surviving issue, one or more of whom are not issue of spouse [§852.01(1)(a)].

Allowance(s) /
Exemption(s):

Spouse may receive a family allowance during the estate administration, in court’s discretion, for up to one
year, and for additional one-year periods [§861.31(1m)]. Spouse may also receive a special allowance for
support if spouse lacks ample means to provide for spouse’s support [§861.35(1m)(c). If estate is insolvent,
spouse may petition court to set aside exempt property of a value not exceeding $10,000 [§861.41(1)].
Spouse may select items of personal property other than certain items specifically bequeathed if all claims
are paid in full, or otherwise election limited to $5,000 in value (i.e., if claims remain unpaid) [§861.33(2)].

Elective Share Rights:

* Wisconsin is a community property (or “marital property”) state by default; law presumes all property of
spouses to be “marital property” [§766.31(2)]. However, spouses may reclassify “marital property” as
“individual property” by written agreement [§766.31(10)], which effectively removes such property from
community property treatment. See §766.001 et seq.

Spouse of domiciliary decedent has the right to an elective share of up to 50% of the decedent’s “augmented
deferred marital property estate” [§861.02(1)]; i.e., if not all property is “marital property.”
N/A if all property is “marital property.”

Property Subject to
Elective Share:

“Deferred marital property” is property for which the “marital property” presumption under §766.31(2) is
rebutted [§861.02(2)(a)]. The “augmented deferred marital property estate” is the total value of “deferred
marital property” of both spouses, whether real or personal, wherever situated, and whenever acquired,
including (a) decedent’s “deferred marital property” passing by probate and non-probate transfers, (b)
decedent’s gifts of “deferred marital property” made during two years before decedent’s death, and (c)
spouse’s “deferred marital property” [§861.02(2)(b)].
N/A if all property is “marital property.”

Satisfaction of Elective
Share:

Spouse’s “deferred marital property elective share amount” is satisfied from (a) spouse’s deferred marital
property [under §861.04], (b) all marital, individual, deferred marital, or deferred individual property
transferred to spouse, or any beneficial interests therein, (i) from decedent’s probate estate (other than
exempt property under §861.33 or §861.41, family allowance under §861.31 or §861.35, unless court
determines otherwise, (ii) non-probate transfers, (iii) by operation of law, and (iv) by gift during decedent’s
lifetime (except for the first $5,000 of gifts each year and deferred marital property that would have been
excluded from the “augmented deferred marital property estate” under §861.04 [§861.06(2)(b)(1) through
(4)]. If the foregoing is insufficient, liability for the elective share amount is applied proportionally to
decedent’s probate and non-probate to others of included in the “augmented deferred marital property
estate” under §861.03(1), (2), (3), and (4)(b)(2) [§861.06(3)]. If the foregoing is insufficient, the remaining
elective share balance is satisfied proportionally from all other transfers made within two years of
decedent’s death to non-spouse persons included in the “augmented deferred marital property estate” under
§861.03(4)(b)(1) and (3) [§861.06(4)].
N/A if all property is “marital property.”

Deadline for Election:

Election to take 50% of decedent’s “augmented deferred marital property estate” must be filed within six
months after date of decedent’s death; spouse may petition for extension of time to make election within the
initial six-month period [§861.08(1) and (3)].
N/A if all property is “marital property.”

Election Procedure /
Who Can File?:

Petition for the election must be filed with the court (a) having jurisdiction of decedent’s probate
proceeding, or (b) where probate proceedings would occur if no proceeding has commenced, and mailed or
delivered to the personal representative, if any [§861.08(1)
Election must be made during spouse’s lifetime by spouse, personally, or spouse’s conservator, guardian,
guardian ad litem, or attorney-in-fact [§861.09].

Spouse’s Right vs. NonDomiciliary Property

Included in the “augmented deferred marital property estate” under §861.02(2)(b).
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

WISCONSIN, continued
Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

Waiver / Preclusion of
Spouse’s Rights:

Spouse of a non-domiciliary testate decedent who owned real property in Wisconsin that is neither
community property nor marital property has the same right to elect to take a portion of or interest in such
property as if the property were located in the decedent’s domicile at death, exercisable in accordance with
the elective share procedures of decedent’s domicile [§861.20(1)].

Spouse of a non-domiciliary intestate decedent who owned real property in Wisconsin has the same right to
the property under intestate succession as if the property were located in the decedent’s domicile at death
[§861.20(2)].
Spouse’s right to elect a deferred marital property elective share amount may be waived wholly or partially,
before or after marriage, by a marital property agreement enforceable under §766.58 or in a signed
document filed with a court described in §861.08(1)(a) after decedent’s death [§861.10(1)]. A waiver of “all
rights,” or equivalent language, in the property or estate of a present or prospective spouse is a waiver of all
rights in the deferred marital property elective share amount [§861.10(2)].
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE

WYOMING
Property Regime
Common Law

Elective Share Type
Probate-Only

Elective Share Statute Location
Title 2, Chapter 5, Sections 101-105

Intestacy - Spouse’s Share:

Entire estate if decedent has no surviving children or descendants; 1/2 of the estate if decedent has surviving
children or descendants [§2-4-101(a)].

Allowance(s) /
Exemption(s):

Spouse is entitled to homestead allowance, exempt property, and family allowance regardless of whether
spouse (a) elects to take an elective share or (b) renounces the benefits conferred by decedent’s will;
provided, however, that if it clearly appears from the will that a provision therein made for spouse is
intended to be in lieu of these rights, then spouse may not claim the rights unless spouse renounces the
provisions made for spouse in the will [§2-5-103].

Elective Share Rights:

Spouse of domiciliary decedent may take an elective share of property passing under decedent’s will as
follows: (a) 1/2 of the property, if decedent has (i) no surviving issue or (ii) surviving issue who are issue of
the spouse; or (b) 1/4 of the property if decedent has surviving issue who are no issue of the spouse [§2-5101(a)].
Elective share applies to decedent's property subject to disposition under will, reduced by funeral and
administrative expenses, homestead allowance, family allowances and exemption, and enforceable claims
[§2-5-101(a)].

Property Subject to
Elective Share:

Satisfaction of Elective
Share:

Deadline for Election:

In Poland v. Nalee (In re Estate of George), 265 P.3d 222 (2011), the Wyoming Supreme Court ruled that
decedent’s estate could not be augmented for elective share purposes to include property in decedent’s
revocable trust or property transferred by will substitutes; ruling also indicates that Wyoming does not
recognize a “motive-based” approach that would restore to the estate (and make available for elective share
purposes) property a decedent transferred in fraud of spouse’s rights.
After notice and hearing, court determines the right to the elective share and orders its payment from assets
of the decedent’s estate [§2-5-105(c)].
Any time after filing of an inventory and not more than three months after admission of the will to probate,
court must advise spouse of his or her right of election, explaining fully the right of election and that failure
to elect results in the will disposing of estate [§2-5-104(a)].

Petition for election must be filed within the later of (a) three months after admission of the will to probate
or (b) 30 days after court advises spouse of right of election (as described above) [§2-5-105(a)].
Petition to take elective share must be filed in the court and mailed or delivered to the personal
representative, if any [§2-5-10(a)].

Election Procedure /
Who Can File?:

If spouse of domiciliary decedent dies or becomes incompetent within three months after decedent’s will is
admitted to probate, or before being advised of the right of election (required under §2-5-104), spouse’s
personal representative, if deceased, or guardian, if incompetent, can exercise the spouse’s right of election
[§2-5-101(c)].

Spouse’s Right vs. NonDomiciliary Property

No statutory provision.

Spouse’s Right vs. Situs
Property of NonDomiciliary Decedent:

Spouse of a non-domiciliary decedent has the right, if any, to take an elective share in Wyoming property as
provided in the law of decedent's domicile at death [§2-5-101(b)].

Waiver / Preclusion of
Spouse’s Rights:

Spouse’s rights of/to elective share, homestead allowance, exempt property, and/or family allowance may be
waived totally or partially before or after marriage, by a written contract, agreement, or waiver signed by
spouse after fair disclosure. Absent contrary provision, a waiver of “all rights” (or equivalent language) in
the property or estate of a present or prospective spouse is a waiver of all rights to elective share, homestead
allowance, exempt property, and family allowance and a renunciation of all benefits otherwise passing by
intestate succession or under the provisions of any will executed before the waiver [§2-5-102].
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SURVIVING SPOUSE’S RIGHTS TO SHARE IN DECEASED SPOUSE’S ESTATE
Updated as of July 2018
Alex S. Tanouye, Esq.
AUTHOR’S NOTE:
This survey was first submitted to The American College of Trust and Estate Counsel for publication in
December 2017, while I was an attorney in private practice with the Bethesda, Maryland law firm
Pasternak & Fidis, P.C. I am especially grateful for the support and encouragement of Nancy G. Fax,
Anne W. Coventry, and Stephanie L. Perry – three of my former law partners at Pasternak & Fidis –
during my time at the firm and, particularly, during the preparation of this survey. Thank you, my
friends.
Please contact Alex S. Tanouye at ast4@ntrs.com or (202) 303-1727 with any updates, corrections,
and/or comments related to this survey.
DISCLAIMER:
The summaries of each jurisdiction’s laws presented in this survey are based on the author’s review of
relevant statutes and related case law. The summaries are provided for informational purposes only and
might contain oversimplifications or inaccuracies. The author assumes no responsibility for the
timeliness or accuracy of the information contained in this survey.
EXPLANATORY NOTES:
Throughout this survey, the term “decedent” refers to the deceased spouse, while the term “spouse”
refers to the surviving spouse.
In “Probate-Only” jurisdictions, the surviving spouse’s right of election applies only to property passing
under the deceased spouse’s will (i.e., “probate property”). Unless indicated otherwise, property
transferred at death outside of the decedent spouse’s will, e.g., revocable trust property, jointly-owned
property with right of survivorship, TOD/POD accounts, and property passing pursuant to beneficiary
designation, is excluded in determining the surviving spouse’s elective share.
CONTRIBUTORS:
Preparation of this survey was a multi-year endeavor, involving at the outset creation of a spreadsheet
summarizing only the elective share laws, if any, of all 51 jurisdictions. The spreadsheet served as the
basis for a presentation which the author and Ryan A. Walsh, Esq. (Hamilton Thies & Lorch LLP,
Chicago, IL) gave at the ABA Section of Real Property, Trust & Estate Law 2017 Spring Symposia.
The author is grateful for contributions toward completion of the spreadsheet from the following: (1)
Alexander L. Fischer, third-year law student at Syracuse University College of Law (and legal extern at
Pasternak & Fidis, P.C.), (2) Christina K. Scopin, Esq., of Pasternak & Fidis, P.C., (3) Brian J. Deaver
II, Esq., of Stouffer Legal, LLC (during his clerkship with Pasternak & Fidis, P.C.), and (4) Harout J.
Doukmajian, third-year law student at the University of Maryland Francis King Carey School of Law
(during his clerkship with Pasternak & Fidis, P.C.).
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Top 10 (or 11 or 12)
Screw Ups We
Regularly See and
Reminders because We
All Forget
2019 Fiduciary Law Institute, Amelia Island, FL
Presented By: Hillary S. Stringfellow and Richard E. Barnes

Four Part Disharmony
• The

Ghosts that Haunt Me

• Benny

and the Jets

• You’re

Killing Me Smalls!

•I

Hate When that Happens!

1
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Part
One

Year

New Law

Exemption
Amount

1991

Trust Act

$600,000

1998

Probate Code

$625,000

2007

Advance Directive

$2,000,000

2010

Trust Code

$5,000,000 or $0

2017

Power of Attorney Act

$5,490,000 (P)

2018

Trust Code Amendments

$11,180,000 (P)

New Rule Against Perpetuities
More Changes to Power of Attorney Act
2020

More Amendments under Discussion

?

2
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Love’s Not Time’s Fool
• Older

Wills/Trusts may have been
designed for very different circumstances
! Different statutes, much lower exemption
amounts, no portability, worrying about
estate taxes, not income taxes
! Many estate tax planning trusts are
income tax inefficient

• Can’t

just dust off the form when drafting
new documents

10. Call National
2 9000
(outdated references)

3
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If the Will Provides….
“I hereby grant my Executor the power to do all things
set forth in O.C.G.A. § 53-12-232…”
• (k) Anything in this Will to the contrary notwithstanding,
all property of every trust created by this Will shall vest
in and be distributed to the persons then entitled to the
income from such property at the expiration of twentyone (21) years after the death of the last surviving
beneficiary of this Will who was in life at the date of my
death…
• (i) (1) The interest of any beneficiary in any trust created
under this Will shall not be transferred, assigned or
conveyed, and shall not be subject to the claims of any
creditors of such beneficiary, and the Trustee shall
continue distributing trust property directly to or for the
benefit of such beneficiary…
•

Not Saying It’s Better, Just Correct
•

“I hereby grant my Executor the power to do all
things set forth in O.C.G.A. § 53-12-261…”

•

(i) Anything in this Will to the contrary
notwithstanding, all property of every trust created
by this Will shall vest in and be distributed to the
persons then entitled to the income from such
property one day prior to the expiration of the
longest time permissible by the relevant application
of the rule against perpetuities… (O.C.G.A. § 44-6201)

•

(i) (1) The interest of any beneficiary in any trust
created under this Will shall not be transferred,
assigned or conveyed, whether voluntarily or
involuntarily. . . (O.C.G.A. § 53-12-80(a))

4
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9. It works perfectly,
just not how we
wanted
(a/k/a the Credit Shelter Trust that ate New York)

If my husband, Ross Gellar, survives me, I give, bequeath and devise to the Trustee hereinafter named,
in trust, for the uses and purposes hereinafter set out, the largest amount that can pass free of Federal
estate tax under this Item IV by reason of the unified credit (also known as the applicable exclusion
amount) and the state death tax credit (provided use of this credit does not require an increase in the
state death taxes paid) allowable to my estate but no other credit and after taking account of my
adjusted taxable gifts and property that is included in my gross estate and passes or has passed outside
of this will or under any other Item of this will without qualifying for a charitable or marital deduction

Cash

12,000,000.00

Twelve Million Dollars and 00/100------------

under the Federal estate tax law (other than any otherwise qualified terminable interest property as to
which no election is made by my Executor or any property that does not qualify for a charitable or
marital deduction as a result of a disclaimer made after my death) and all distributions made from my
estate to pay debts and expenses of administration that constitute principal charges for accounting
purposes but for which no deduction is allowed for Federal estate tax purposes.

In making the

computations necessary to determine the amount bequeathed by this Item IV, the final determinations
of value in the Federal estate tax proceedings relating to my estate shall control. For the purpose of
distribution, assets shall be valued at their fair market value on the date or dates they are distributed.
The property passing to the Trustee under this Item shall be held by the Trustee, in trust, for the
following uses and purposes:

5

Chapter 3
6 of 22

8. Covering All the
Basis
(Here’s an idea: let’s pay less tax)

•

Many trusts are inefficient for income tax
purposes

•

Credit shelter trust: step up in basis at first
spouse’s death, but not at second spouse’s
! Back when didn’t want to overload second spouse’s
estate

•

Marital trust: step up at both:
Credit Shelter Trust

Marital Trust

First Death

Second
Death

First Death

Second death

FMV

$300,000

$1,000,000

$300,000

$1,000,000

Basis

$300,000

$300,000

$300,000

$1,000,000

Gain

$0

$700,000

$0

$0

6
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How to get step up for both?
•

Could just put everything in marital trust at first
spouse’s death
! Caveat: surviving spouse must be sole beneficiary
during her life

•

Modify the existing trust to include a general
power of appointment at second spouse’s death
! If concerned over whether that means surviving spouse
would leave everything to Kenny the Pool Boy, then
could modify general power of appointment…

Part
Two

7
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7. Wearing Stripes
with Plaid
(Something doesn’t match here)

ITEM IV.
I give, bequeath and devise all of the remaining property of every kind, both real and
personal, and wherever located, which I may own at the time of my death, including any lapsed or
void legacy or devise, to the following persons:
1. Forty Percent (40%) to my wife, Jane Jetson, if she survives me; or if not, in equal shares
to those of my daughter, Judy Jetson, and my son, Elroy Jetson.
2.

Forty Percent (40%) to my daughter Judy Jetson, if she survives me; or if not, to my son,

Elroy Jetson.
3.

Twenty Percent (20%) to my son, Elroy Jetson, if he survives me; or if not to my

daughter, Judy Jetson.

8
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6. Oh, but they’re
weird and they’re
wonderful
IRA’s, that is

Why

Really
Smith Family Trust

10
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You know I read it in a magazine….
• Four

part see-through trust test: (1) valid
under state law (2) irrevocable (3)
beneficiaries are identifiable (4)
documentation to plan administrator

• Separate

account treatment is available to a
trust with multiple beneficiaries
2015PLR03024

• Be

careful about takers of last resort
2016PLR33025

To Trust or Not to Trust
• Conduit

Trusts are provided a safe-harbor
under §409(a)(9) regulations
! No accumulation of proceeds

• Accumulation

trusts only governed by PLR

! Allows for accumulation of proceeds
! Status of contingent beneficiary is unclear
• Martial

trusts can work

! Rev. Rul. 2006-26, 2006-1 C.B. 939

11
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5) Who’s Gonna Tell
the Client?
(How do you tell the client?)

12
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ABA Formal Opinion 481 (2018)
• Rule

1.4 requires that if a lawyer errs and
the error is material, the lawyer must
inform a current client of the error.

• Error

is material “if a disinterested lawyer
would conclude that it is (a) reasonably
likely to harm or prejudice a client or (b) of
such a nature that it would reasonably
cause a client to consider terminating the
representation even in the absence of harm
or prejudice.

• Applies

to current clients only

Part
Three

13
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4) Taking Year’s
Support Off My Life

ITEM X.
The provisions made in this will for my wife, Wilma Flintstone, are in lieu of year’s support.

14

Chapter 3
15 of 22

3) Seemed Like a
Good Idea at the
Time

ITEM IV.
1. I hereby constitute and appoint the following persons Executor in the order named,
only one of them to be qualified and acting at the time and each of them to be eligible to
qualify only if each other person having precedence to qualify should fail to do so or should
die, resign or become incapacitated to act, to-wit: John Smith. I confer upon each person
serving as Executor all of the rights, powers, privileges and exemptions herein set forth.

P.S. John dies 2 days later.

15
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ITEM IV.
1. I love both of my sons dearly, and I recognize that Patrick has a demanding job at the
bank doing paperwork all day so I appoint my son Doug who has trouble remembering to fill
the dog’s water bowl as my Executor. I am sure Patrick is willing to wait for Doug to get
around to it.

P.S. He wasn’t.

3) The ILIT of the
Tiger

16
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3) My Trust
Underfloweth
Yes, that’s two 3s

Dynasty'Trust

I hereby give, devise
and bequeath to the
Trustee, as Trustee,
the sum of $100,000
to be held in trust as
long as possible
under the Rule
Against Perpetuities

17
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O.C.G.A. § 53-12-65
(a) After notice to the qualified beneficiaries,
the trustee of a trust consisting of trust
property either having a total value less than
$100,000.00 or for which the trustee's annual
fee for administering the trust is 5 percent or
more of the market value of the principal
assets of the trust as of the last day of the
preceding trust accounting year may
terminate the trust if the trustee concludes
that the value of the trust property is
insufficient to justify the cost of
administration

Part
Four

18
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2) Those Damn
Disclaimers

Mama
Disclaims

Marital
Trust

Credit Shelter
Trust
General
Power of
Appointment

19
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Disclaimer Rules (§ 25.2518-2)
(1)

Irrevocable and unqualified

(2)

In writing

(3)

Delivered on time (generally 9 months)

(4)

Disclaimant can’t have accepted the interest
disclaimed or any of its benefits

(5)

Interest disclaimed must pass either to the spouse
of the decedent or to a person other than the
disclaimant without any direction on the part of the
person making the disclaimer

Disclaimer Rules – Part Deux
1)

Don’t do it!

2)

Provide in the will that if property is disclaimed
it passes to a separate trust (one over which
disclaimant has no power of appointment)

3)

Make power of appointment in trust
inapplicable to disclaimed property

4)

Modify trust to eliminate the power of
appointment (O.C.G.A.§ 53-12-61)

20
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2) Everyone Loves the
Lake (just not
everyone can own the
house)
Yes, that’s two 2’s

I give and bequeath my house at Lake
Burton to my three children

Lease

21
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1) Super complicated
issue that Margaret
raised

GST

General)Power)of)
Appointment

22
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M&A Strategic Considerations
Section 1
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What are the Shareholders’ Strategic Goals?
Transaction Considerations
Most
Immediate
Liquidity

100% Sale
to
Strategic

Outside equity from a financial buyer

Majority
Recap.

Minority
Recap.

Least
Low

Leveraged
Recap.

Remaining
Control
100% Sale

Majority
Recapitalization

Sell all stock or assets

Sell controlling equity stake

High
Minority Recapitalization

Leveraged
Recapitalization

Sell minority equity stake Replace some equity with debt

Potential
Benefits

•Maximize near-term liquidity
•Expertise & capital for the
business
•Numerous post-transaction
options

•Retain minority equity &
options
•Valuable new business
partners & capital
•Accelerated growth
•Second liquidity event
possibility

•Growth capital
•Retain control
•Valuable new business
partners & capital
•Second liquidity event
possibility

•Liquidity event via dividends
•Limited process
•No change of control
•Retain 100% of the future
upside

Potential
Risks

•Loss of control
•Adjusting to new managers /
culture
•Limited or no participant in
future performance

•Loss of Board control
•Adjusting to new partners
•Requires meaningful levels
of debt

•Adjusting to new
partners
•Lower valuation
•Less Liquidity

•Leverage risk & growth
constraints
•Less Liquidity
•No premium for change of
control

3|
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When is the Right Time to Sell?
Timing Considerations (When to Pursue an Exit)
Exit Now
• Strong performance trendline

Current
Company
Performance

Mid-Term
Company
Outlook

M&A Market
Tenor

4|

Defer Exit

• Well developed value drivers

• Temporary performance issues that will
be resolved in the mid-term

• House in order

• Undeveloped value drivers

• Favorable industry trends
• Credible projections for solid growth

• Very strong projected growth, implying a
higher value at a later time
• Industry downcycle

• Growing sector investment
• Active strategic buyers

• Declining investment / buyer appetite in
the sector
• Uncertainty

• Abundance of capital
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Preparing a Company for Sale
Section 2
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Preparing a Company for Sale
Get Your House in Order
Markets and
Customer

Company

• Commercialize new products, services, technology
• Strengthen core customer relationships

• Build momentum in sales pipeline / growth opportunities
• Establish and strengthen 3 rd party contracts and relationships (e.g. suppliers, software / IT,
leases, etc.)
• Formalize business processes
• Solidify intellectual property
• Solidify management structure and key employee relationships

Organization

• Identify and fill organizational talent gaps

• Develop succession plan
• Develop a CFO or other financial resource who is very capable and eager to provide
excellent support during the exit process
• Identify and track the key metrics that drive your business

Financial

6|

• Develop credible methodology and thoughts around one-year budget as well as mid-term
financial performance
• Identify and if possible clean up any contingent liabilities
• Get at least one audit (history of audits is preferable)
• Clean up operation and financial reporting
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Preparing a Company for Sale
Identify and Develop Value Drivers
Market and Customers
• Well positioned to benefit from industry
trends or weather sector-specific
challenges
• Significant market share or access to
attractive niche market
• Premium brand recognition
• Attractive customer base and “sticky”
relationships

Organization
• Talented and well-run organization
• Suitable management team and clear
succession plan

7|

Company
• Sustainable competitive advantage in
product, service, or cost
• Attractive intellectual property, business
model, or other unique capability
• Scalability
• Good systems and current technology

Growth and Financial
• Compelling growth opportunities (organic,
new markets, new customers, and / or
M&A)
• Strong historical financial performance
• Credible, positive mid-term outlook
• Buyer-specific synergies
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Preparing a Company for Sale
Assemble Your Team
Management
• Who is key to the success of the next phase of the Company?
• Who can best contribute to the sale process?
• Who needs to know about the process?

Management
Wealth
Advisor

Accountant
Deal Team

Tax Advisor

Attorney

M&A Advisor

Why use an M&A Advisor?
• Breadth and complexity of process
• Leveling the playing field
• Management leverage

8|

Criteria for M&A Advisor
•
•
•
•

Senior resources and experience
Process expertise
Sector experience
User-friendliness
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M&A Process, Preparation, and Timing
Section 3
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M&A Process, Preparation, and Timing
Typical Exit Process Timeline
We e k

•

Prepare Due Diligence, Robust / Defensible Financial
Projections, Confidential Information Memorandum, Prospective
Buyers List

•

Receive Approval of Prospective Buyers List

•

Contact Potential Purchaser(s), Answer Preliminary Questions,
Qualify Interested Buyer(s), Solicit and Receive Preliminary
Indications of Interest

•

Qualified Parties Meet with Management

•

Prepare Purchase and Sale Agreement (“P&S”)

•

Request and Receive Offer(s)

•

Review and Selection of Offer(s)

•

Complete Due Diligence, Negotiate P&S, Close

2

4

6

8

10

12

14

16

18

20

22

24

26 Weeks
7 Weeks
Phase I
Groundwork

11 Weeks
Phase II
Marketing

The broad sell-side process, from engagement to closing,
typically requires 6 to 8 months to complete
10 |

8 Weeks
Phase III
Negotiating

26
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M&A Process, Preparation, and Timing
Phase I: Groundwork
•

•

11 |

Objectives
−

Structure optimal transaction process and timing

−

Identify industry opportunities and risks and how Company is positioned

−

Identify Company opportunities and risks and how Company will win opportunities / address risks

−

Present Company accurately and favorably

−

Continue building Company performance momentum

Output
−

Process work plan / timeline

−

Buyer / investor list

−

Financial model

−

Confidential Information Memorandum (“CIM”)

−

Marketing summary or “teaser”

−

Confidentiality agreement
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M&A Process, Preparation, and Timing
Phase II: Marketing
•

•

12 |

Objectives
−

Develop market of investors

−

Convince buyers of Company attractiveness

−

Manage risks strategically

−

Build investor confidence through:

•

Continued Company performance

•

Consistency / credibility of information

Output
−

Buyer calls and qualification

−

Indications of interest

−

Management presentations / buyer visits

−

Data room

−

Final offers
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M&A Process, Preparation, and Timing
Phase III: Negotiating
•

Objectives
−

•

13 |

Use competition or threat of competition to:

•

Run key issues to ground

•

Improve valuation and terms

−

Negotiate favorable terms of exclusivity with optimal party

−

Coordinate confirmatory buyer diligence to buyer satisfaction, with minimal business disruption

−

Negotiate favorable purchase agreement terms with buyer

−

Close on intended terms

Output
−

Letter of intent

−

Completion of buyer (and lender, if applicable) due diligence

−

Purchase agreement, schedules, and other documentation

−

Closed deal / new ownership
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M&A Process, Preparation, and Timing
Consider your personal goals: What do you want / need from an exit?

Primary Goal

Exit Strategy

Next Job or
Entrepreneurial Opportunity

• Build an attractive product / service line or customer base and let
a new owner take it to the next level

Financial Diversification
‘

• Build value while exiting early enough to avoid risks and / or build
other companies or income streams

Comfortable Retirement

• Build long-term value while minimizing risk

Wealth Creation

• Build a highly valued enterprise through longer hold, more rapid
growth and / or taking larger risks

Your goals should drive the way you build your company

14 |
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Scott Kitchens
Alston & Bird LLP
1. Short Form Due Diligence Request List
2. LOIs in Georgia - Turner / McDavid Case Presentation Overview
3. Turner / McDavid Case (693 S.E.2d 873 (Ga. Ct. App. 2010))
4. Georgia Code Excerpts
a. 12-2-830 (Standard of Care)
b. 14-2-860 et seq. (Conflicting Interest Transactions)
c. 14-2-1202 (Sale of Assets Requiring Shareholder Approval)

Alston & Bird LLP
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SHORT FORM DUE DILIGENCE REQUEST LIST
[Note – This is a short form due diligence request list that is typical of what a buyer would send to a
seller, and this list can be used to help prepare a seller for the diligence process. While relatively
comprehensive in scope, may not be appropriate for all situations. It should be tailored to the
particular business at issue. Particular areas to consider adding and augmenting include: (1)
intellectual property, (2) regulatory matters, (3) pension / union issues and (4) tax.]
In connection with the proposed transaction (the “Proposed Transaction”) between [__________]
and [_____________] (the “Company”), please provide the following documents and information. If any
request is inapplicable, please indicate as such.
Please understand that this is an initial request and that we may request additional information as
discussions regarding the Proposed Transaction progress. In addition, please regard this letter as a
continuing request, so that any documents or information that would be covered by this letter and that
come into existence prior to the closing of the Proposed Transaction should also be forwarded or made
available to us.
CORPORATE

1.

Copies of the Company’s articles of incorporation or certificate of incorporation (or equivalent
formation documents) and bylaws (including all amendments and proposed amendments).

2.

List of the shareholders of the Company, along with the number of shares owned.

3.

Copies of all stock certificates (front and back and including cancelled certificates) and the stock
ledger (tracing ownership back to the Company’s incorporation).

4.

List and description and accompanying documentation of any outstanding subscriptions, options,
preemptive rights, warrants, calls, commitments, agreements or rights requiring the Company to
issue, or entitling any person to acquire, any additional equity interest in the Company or any
outstanding obligation of the Company to repurchase, redeem or otherwise acquire any such
outstanding equity interest.

5.

Copies of any of any voting agreements, shareholder agreements, or other similar agreements that
affect the right to transfer or vote any of the stock of the Company or the management or control
of the Company.

6.

List of all business names for all unincorporated d/b/a’s.

7.

List of the officers and directors of the Company.

8.

Organizational chart depicting the ownership structure of the Company and its subsidiaries and
affiliates.

9.

List of states where the Company is qualified to do business.

10.

List of locations (city and state) where the Company does business or has any employees,
inventory, or other property of any kind.

11.

List of any ownership interest or other investment in any other entity held by the Company.
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12.

Copies of the minutes of all director (including committees) and shareholder meetings and all
director and shareholder written consents for the Company (including all organizational minutes
and written consents).

13.

Copies of all documents relating to any reorganization, acquisition, disposition, or merger
involving the Company, including, without limitation, any merger or other acquisition agreement
or executed articles of merger (including those currently being planned, if any).

14.

Any materials (including financial projections) distributed in connection with meetings of
directors or shareholders or committees thereof conducted during the past 12 months.

15.

Copies of management reports to the directors or shareholders prepared during the last three
years.

FINANCIAL/TAX

16.

The Company has provided reviewed financial statements for the last two fiscal years (i.e., those
ending December 31, 2018 and 2017, respectively). Please provide all available interim financial
statements for 2019.

17.

Copies of correspondence with the Company’s accountants prepared or received during the last
three years, including all management letters from accountants.

18.

List and description of any liability or obligation of the Company, whether fixed or contingent,
not reflected on the financial statements provided, except those incurred in the ordinary course of
business consistent with past practice.

19.

An accounts receivable and accounts payable aging analysis.

20.

List of each bank or financial institution in which the Company has an account or safe deposit
box (giving the address account number and authorized signatories).

21.

Copies of all tax returns (including sales and use tax returns), reports, estimates, declaration of
estimated tax, information statements or other tax related filings submitted to any taxing authority
during the last three years.

22.

Sales and use taxability analysis or determinations by state or local jurisdiction where the
Company does business.

23.

Copies of any tax sharing agreement to which the Company is a party.

24.

Copies of any notice, correspondence or memoranda sent to or received from any taxing authority
during the last three years.

25.

Current inventory listing by item and cost.

LEGAL COMPLIANCE

26.

Copies of all licenses, permits or other authorizations of governmental authorities necessary for
the conduct of the Company’s businesses.
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27.

Copies of any notice, correspondence or memoranda to or from any governmental authority in
connection with any possible violation of any statute, rule, regulation or other legal requirement
by the Company or a description of any such possible violation where no such notice or
correspondence exists.

28.

Copies of all material reports filed with any governmental agencies during the last three years.

29.

Copies of all correspondence and memoranda relating to (i) complaints regarding the Company’s
services and/or practices; (ii) regulatory commission or authority or better business bureau
inquiries regarding the Company’s services and/or practices; and (iii) evaluations of the impact or
potential impact of regulatory proceedings upon the operations and practices of the Company.

PROPERTY

30.

List and description of all real property leased or used (or which the Company has an option to
purchase or lease), and confirmation that the Company itself owns no real property.

31.

Copies of leases for all leased real property.

32.

Copies of all records of repairs within the last five years.

33.

List of all significant equipment, inventory, and other important items of personal property owned
or leased by the Company, including all agreements in connection therewith and the location of
each such item.

34.

Copies of all motor vehicle titles.

35.

List and description of any material defects in the condition of any of the plants, structures or
equipment owned or leased by the Company.

36.

List of capital expenditure projects in excess of $25,000 that have been planned or committed to
by the Company.

INTELLECTUAL PROPERTY

37.

List of all patents, permits, licenses, trademarks, trade names, copyrights, and license agreements,
ever owned or used in the business of the Company, giving a brief description of use, registration
number and date of issuance of registration, name and address of any person to or from which
such items are licensed and a brief description of such licensing arrangement.

38.

List of all software in use by the Company.

39.

Copies of registrations for all such intellectual property.

40.

Copies of contracts for computer or electronic data processing services or time-sharing, and
software licenses or agreements.
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LITIGATION

41.

List and description of all litigation, claims, investigations, proceedings, arbitrations, grievances,
settlement discussions or other procedures pending before any court, tribunal, department, agency
or other forum involving the Company, its assets or businesses.

42.

A list and description of all litigation, claims, investigations, proceedings, arbitrations, grievances
or other procedures threatened (within the last five years) against or involving the Company or
any of its assets or businesses.

43.

Copies of letters from lawyers to auditors concerning litigation and any other legal proceedings
during the last three years.

44.

Copies of all settlement agreements executed by the Company in the last two years, as well as any
judgements, orders, consent decrees or similar matters involving the Company.

EMPLOYEE MATTERS

45.

List of all employees of the Company, along with (i) each employee’s date of birth, (ii) date each
employee’s employment began, (iii) the current compensation (including bonus potential) and
(iv) date of last increase in compensation for each employee.

46.

Organizational chart of the Company showing all employees by title and reporting relationships.

47.

Descriptions of all employee benefit programs, including bonus and other compensation plans
(including any agreements or arrangements regarding change in control bonuses or commissions
or similar plans), covering employees and independent contractors of the Company (regardless of
whether they are qualified or nonqualified, equity or cash, and including any medical, dental or
other welfare insurance policies used to fund them) and copies of all such plan documents,
including copies of employee handbooks and policies, including severance policies, and any
related filings with the IRS or any other governmental entity related to such plans and policies.

48.

Copies of all labor contracts, collective bargaining agreements, letters of understanding or other
arrangements between any union or labor organization and the Company.

49.

Description of any violation, alleged violation or potential violation of any labor law or labor
agreement, any labor trouble pending, threatened against or affecting the Company, and copies of
all correspondence and memoranda relating to the foregoing.

50.

Copies of contracts with employees and consultants of the Company.

51.

Copies of all employment contracts between the Company and its management employees or
directors, and a list of all non-management employees under contract, with copies of all standard
forms of employment contracts.

ENVIRONMENTAL

52.

All correspondence with environmental agencies (both federal and state), potentially responsible
parties, third party claimants, manufacturers, suppliers, customers, or any other persons regarding
environmental matters.
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53.

All notices or other communications from government agencies or others regarding environmental
matters, including, without limitation, notices of violations, citations, and consent orders.

54.

All permits (i.e., air, water, solid or hazardous wastes, underground storage tank, boiler and
industrial furnace, etc.), both federal and state, and any related documents, including compliance
or monitoring reports or data.

55.

All submissions or reports made to government agencies regarding environmental matters.

56.

All internal reports or memoranda relating to environmental matters, including any type of audit or
investigation performed either internally or by a third party, and any records relating to
environmental compliance.

57.

All documents relating to any lawsuit arising out of or connected to environmental matters.

58.

All other documents created or maintained for the purposes of environmental compliance or
related in any way to environmental matters, including, without limitation, manifests, material
data safety sheets, monitoring reports, and any site maps showing locations of environmentally
sensitive activities.

CONTRACTS

59.

For each of the last three years, list of each supplier of goods and services to whom the Company
paid in the aggregate more than $25,000 during any such year. In addition, please provide (a) a
listing of the amount paid to such supplier during each of the last three years and (b) any contracts
or agreements with such supplier.

60.

For each of the last three years, list of each customer of the Company, together with the amount
billed to each customer.

61.

Copies of all contracts (i) pursuant to which payments have been or are required to be made by
the Company in excess of $25,000, (ii) which have terms exceeding 3 months or (iii) which are
otherwise material to the Company, its business or a material asset of the Company.

62.

Copies of all joint venture, partnership, distribution and franchising agreements or arrangements
to which the Company is a party.

63.

Copies of all other contracts or agreements, of any nature, between the Company and any
director, officer or other management employee, or any "affiliate" or member of the "immediate
family" of such persons. For the purposes of this request, the term "affiliate" means (1) any
corporation or other organization (other than the Company) of which such person is an officer or
partner or is, directly or indirectly, a beneficial owner of 10% or more of any class of equity
securities, or (2) any trust or estate in which such a person has a substantial beneficial interest or
serves as a trustee or in a similar fiduciary capacity, and the term "immediate family" includes a
person’s spouse, parents, children, siblings, mother- and father-in-law, sons- and daughters-inlaw and brothers- and sisters-in-law.

64.

Copies of all contracts that limit the freedom of the Company to compete in any line of business
or in any geographical area.
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65.

Copies of any contracts entitling any entity to any profits, revenues or cash flows of the Company
or requiring any payments or other distributions based on such profits, revenues or cash flows.

66.

List and description of all insurance policies maintained by the Company, including the type of
coverage, annual premiums, name of insurer and term.

67.

Copies of all standard forms of agreements or purchase orders used by the Company.

68.

List of all material contracts and commitments under which a material default has occurred or has
been claimed to have occurred setting forth the nature of default, the name of the party in default,
the monetary amount claimed, and the current status of such claim.

69.

Copies of all documents and agreements (with a summary if documentation is not available)
evidencing financing arrangements, including borrowings (secured or unsecured) capital leases,
sale and leaseback arrangements, installment purchases, etc.

70.

Copies of all standard forms of credit applications and standard credit terms and conditions.

71.

Describe any captive insurance entities, companies, programs or vehicles associated with or
maintained by the Company and provide all relevant agreements, policies and other
documentation related thereto.
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Key Takeaways from Turner Broadcasting Systems
Inc. v. David McDavid
Georgia Court of Appeals, April 16, 2010
Scott Kitchens
Alston & Bird LLP
www.alston.com

© Alston & Bird LLP 2018

Background
 McDavid alleged Turner breached an oral agreement to sell
the Atlanta Hawks (NBA), Atlanta Thrashers (NHL) and arena
rights.
 Jury found for McDavid and awarded $281 million in
damages.
 The difference between the contract price and the fair
market value of the assets
 Court of Appeals affirmed

© Alston & Bird LLP 2018
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1
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Facts
 April 30, 2003- Parties execute a Letter of Intent (LOI) that includes:




Proposed sale terms
45-day exclusive negotiating period
Provision that the parties would not be bound without a written “Definitive
Agreement”

 June 14, 2003- LOI expires with no agreement, but parties continue
negotiations.




McDavid inquired about extending the LOI but Turner’s principal negotiator
told him, “Don’t worry about it. We’re very, very close to a deal. You’re our
guy.”
TBS GC admitted that upon expiration, LOI “no longer ha[d] any meaning.”

© Alston & Bird LLP 2018

3

Facts
 July 30, 2003- During a conference call, McDavid agrees to Turner’s
resolution of an important tax issue and Turner’s CEO responds, “we
have a deal.”
 Board approval on August 14


Ted Turner and Steve Case dissent; concern about “fire sale”

 Numerous TBS internal communications, including draft press release,
reflecting deal done.
 After July 30, Turner gives McDavid’s side substantial direct contact
with team personnel, and input on hiring/retention decisions.
 August 15, 2003- Turner’s principal negotiator approaches McDavid
with a restructuring for the transaction but assures him this would
“not change the deal” and that the “deal was done.”

© Alston & Bird LLP 2018
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Facts
 September 12, 2003- McDavid and Turner verbally reach a final
agreement on the alleged open items” and Turner’s principal
negotiator says, “[t]he deal is done. Let’s get documents we can sign
and we’ll meet in Atlanta for a press conference and a closing.”
 Later that same day Turner agrees to sell the assets to Atlanta Spirit.

© Alston & Bird LLP 2018

5

Facts
 September 15, 2003- Turner informs McDavid it has sold the assets to
another party.
 Turner internal email admitting to “gaming” McDavid and “suspect[ing]
infamy for all of us.”
 Gave the Spirit essentially the same deal.
 Open issues negotiated with Spirit for six months after entering
“binding agreement.”

© Alston & Bird LLP 2018
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Turner’s Defense
 Evidence established parties’ intent to be bound only in
writing.
 No binding oral agreement could have reached because
the parties intended to sign written documents that
memorialized the terms of their oral agreement.
 Parties never reached agreement on all material terms.
 League approvals were essential element of plaintiff’s
proof.
 $281 million damages award was speculative and
excessive.
© Alston & Bird LLP 2018

7

Court of Appeals’ Holdings
 Oral contracts that fall outside the Statute of Frauds (SOF) may be
binding and enforceable.


Because the parties could perform the contract within one year of formation,
the SOF did not apply.

© Alston & Bird LLP 2018
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Court of Appeals’ Holdings
 Argument that contracts dealing with complex, expensive business
matters should be upheld only when in writing rejected.
 Statute of Frauds sets forth those contracts required to be in writing
and the contract in this case does not fall within the purview of the
statute.

© Alston & Bird LLP 2018

9

Court of Appeals’ Holdings
 There was evidence from which the jury could conclude that the
parties entered into a binding oral agreement with the intent to sign
written documents that memorialized the terms, but failed to do so as
a result of Turner’s breach.

© Alston & Bird LLP 2018
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Court of Appeals’ Holdings
 Turner and McDavid objectively manifested their
mutual assent and intent to be bound.




Turner negotiator’s statements: “we have a deal” and “the deal is done.”
TBS Board approval and internal communications
Partial performance by giving McDavid formal input on personnel decisions

© Alston & Bird LLP 2018

11

Court of Appeals’ Holdings
 The LOI indicating an intent to be bound by a written agreement
expired on June 14, 2003.



Jury was authorized to conclude that the terms imposing the written
agreement expired with the LOI and had no effect.
If Turner had wanted this term to continue in effect it could have provided for
that in the same manner as the confidentiality terms. (It did so in its LOI

with the Spirit group).

© Alston & Bird LLP 2018
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Court of Appeals’ Holdings
 The Court of Appeals recognized “the parties
intended to sign written documents that
memorialized the terms of their oral agreement.”
 The intent to prepare a subsequent writing is “strong
evidence” the parties did not intend to be bound by a
preliminary agreement.
 But such intent may be weighed against contrary evidence
indicating an intent to be bound and the existence of an
oral agreement; e.g. statements such as “we have a deal.”
 This determination presents a question of fact for the jury.
© Alston & Bird LLP 2018

13

Takeaways - Managing the Process

 Coach your client
 Are the buyer and target exclusive? Is seller running an auction?
 What documents have already been signed? Do they need to be
fixed?
 Status of internal approvals?
 Gun jumping is not just an antitrust problem.

© Alston & Bird LLP 2018
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Takeaways - Get the Documentation Right

 Use legends

 NO AGREEMENT, ORAL OR WRITTEN, REGARDING OR
RELATING TO ANY OF THE MATTERS COVERED BY THIS
DRAFT HAS BEEN ENTERED INTO BETWEEN THE PARTIES.
THIS DOCUMENT, IN ITS PRESENT FORM OR AS IT MAY BE
HEREAFTER REVISED BY ANY PARTY, WILL NOT BECOME A
BINDING AGREEMENT OF THE PARTIES UNLESS AND
UNTIL, WITH ALL SCHEDULES AND EXHIBITS ATTACHED, IT
HAS BEEN EXECUTED BY ALL PARTIES AND COMPLETE
EXECUTED COPIES HAVE BEEN DELIVERED. THE EFFECT OF
THIS LEGEND MAY NOT BE CHANGED BY ANY ACTION OF
THE PARTIES.

© Alston & Bird LLP 2018

15

Takeaways - Get the Documentation Right

 Be careful with confidentiality agreements, term sheets, letters of
intent and exclusivity agreements



This agreement will expire on the [first] anniversary hereof.
Except for paragraphs [__] (confidentiality), [__] (no agreement), [__]
(expenses) and [__] (governing law), upon expiration of the terms of this letter,
neither party shall have any further liability or obligation hereunder.

© Alston & Bird LLP 2018
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Turner Broadcasting System, Inc. v. McDavid, 303 Ga.App. 593 (2010)
693 S.E.2d 873, 10 FCDR 1154

Joshua F. Thorpe, Jill Pryor, Atlanta, for appellee.
303 Ga.App. 593
Court of Appeals of Georgia.

McNatt, Greene & Peterson, Hugh B. McNatt, Balch &
Bingham, Michael J. Bowers, T. Joshua R. Archer,
Brinson, Askew, Berry, Seigler, Richardson & Davis,
Robert M. Brinson, Norman S. Fletcher, Alston & Bird,
John E. Stephenson, Jr., Jeffrey J. Swart, Andrew J. Tuck,
amici curiae.

TURNER BROADCASTING SYSTEM, INC.
v.
McDAVID et al.
No. A09A2314.
|
March 26, 2010.

Opinion
BERNES, Judge.

Synopsis
Background: Prospective buyer, who had been
negotiating written purchase agreements for professional
sports teams and operating rights to arena, brought breach
of oral contract action against corporate owner. The
Fulton Superior Court, Campbell, J., entered judgment on
a jury verdict for buyer, and corporate owner appealed.

Holdings: The Court of Appeals, Bernes, J., held that:
evidence was sufficient to establish that prospective buyer
and corporate owner reached an agreement on all material
terms and manifested an intent to be bound;
statute of frauds did not require that complex expensive
business matters be in writing;
evidence was sufficient to establish owner’s breach
prevented prospective buyer from obtaining approvals
from professional sports leagues, and thus that buyer
entitled to more than nominal damages;
damages instruction
unwarranted; and

requested

by

owner

was

damages award of $281 million was not excessive or
speculative.
Affirmed.
Attorneys and Law Firms
**875 Troutman Sanders, James A. Lamberth, Atlanta,
for appellant.
Bondurant, Mixson & Elmore, Steven J. Rosenwasser,

*593 This case involves Turner Broadcasting System,
Inc.’s (“Turner”) alleged breach of an oral agreement to
sell the Atlanta Hawks and Atlanta Thrashers sports teams
and the operating rights to Philips Arena to appellee
David McDavid. Following a jury trial, a $281 million
verdict was entered in favor of McDavid on his breach of
contract claim. Turner filed a motion for judgment
notwithstanding the verdict (“j.n.o.v.”), or in the
alternative, for a new trial, which the trial court denied.
Turner appeals, contending that (1) the evidence failed to
show (a) that the parties intended to be bound in the
absence of an executed written agreement or (b) that the
parties reached agreement on all material terms of the
sale; (2) the evidence failed to show that the basketball
and hockey leagues would have approved the sale; (3) the
trial court erred in failing to give its requested jury charge
on league approval; and (4) the damages were
speculative, excessive, and decidedly against the weight
of the evidence.1 We discern no error and affirm.
**876 If a jury has returned a verdict, which has been
approved by the trial judge, then the same must be
affirmed *594 on appeal if there is any evidence to
support it as the jurors are the sole and exclusive judges
of the weight and credit given the evidence. The
appellate court must construe the evidence with every
inference and presumption in favor of upholding the
verdict, and after judgment, the evidence must be
construed to uphold the verdict even where the
evidence is in conflict. As long as there is some
evidence to support the verdict, the verdict will be
upheld on appeal.
(Citation and punctuation omitted.) City of Atlanta v.
WH Smith Airport Svcs., 290 Ga.App. 206, 659 S.E.2d
426 (2008). See also Rental Equip. Group v. MACI,
LLC, 263 Ga.App. 155, 157(1)(a), 587 S.E.2d 364
(2003).
So viewed, the evidence at trial showed that Turner is the

© 2019 Thomson Reuters. No claim to original U.S. Government Works.
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Turner Broadcasting System, Inc. v. McDavid, 303 Ga.App. 593 (2010)
693 S.E.2d 873, 10 FCDR 1154

former owner of the Hawks and the Thrashers, with
operating rights to Philips Arena (the “assets”). In
October 2002, Turner publicly announced its interest in
selling the assets as part of a “deleveraging program” to
reduce its mounting debts. In November 2002, McDavid
expressed an interest in buying the assets and entered into
negotiations with Turner.2
On April 30, 2003, the parties executed a “Letter of
Intent,” outlining the proposed sale terms and establishing
a 45–day exclusive negotiating period. On June 14, 2003,
the Letter of Intent expired with no agreement, but the
parties continued to negotiate. When McDavid inquired
about extending the Letter of Intent, Turner’s principal
negotiator told him, “Don’t worry about it. We’re very,
very close to a deal. You’re our guy.”
The parties scheduled a meeting for mid-July 2003,
expecting that they would be able to resolve all of the
outstanding issues and finalize their agreement. At the
meeting, Turner raised a tax loss allocation issue, which
the parties failed to resolve. Frustrated with the lack of
progress being made during the negotiations, McDavid
walked out of the meeting, while his advisors continued
their efforts to resolve the tax issue.
On July 30, 2003, the parties engaged in a conference
call. During the conference call, McDavid’s advisors
stated that McDavid would agree to Turner’s proposed
resolution of the tax issue on the condition that it would
resolve all the issues and finalize the deal. Turner’s CEO,
Phil Kent, agreed and announced, “we have a deal.”
The parties subsequently exchanged multiple drafts of the
purchase agreement and its exhibits. During the legal
drafting *595 process, the parties’ counsel identified
additional “open issues” for the written agreements.
On or about August 1, 2003, Turner drafted an internal
memo to its employees and planned for a press
conference to publicly announce the deal with McDavid.
In August 2003, Turner consulted with McDavid and his
advisor on team management decisions, including the
hiring of a general manager and a head coach for the
Hawks. Turner also obtained McDavid’s approval before
hiring a trainer, assistants, and scouts.
On or about August 16, 2003, as the drafting process
continued, Turner’s executive and principal negotiator,
James McCaffrey, approached McDavid about a
simplified restructure for the transaction, assuring him
that the restructure would “not change the deal,” that the
“deal was done,” and that “they were ready to close on the
deal that [they] made on July 30th.” McDavid agreed to

the simplified restructure, and the attorneys circulated
revised draft agreements that reflected the restructured
terms.
On August 19, 2003, the corporate board of directors of
Time Warner, Turner’s parent company, approved the
sale of the assets to McDavid based upon the restructured
terms. However, two of the board members, Ted Turner
and Steve Case, opposed the deal, **877 concerned that
the assets had been undervalued and had resulted in a
“fire sale.”
On the day after the Turner board of directors meeting,
Ted Turner’s son-in-law, Rutherford Seydel, and the son
of a member of the Hawks’ board of directors, Michael
Gearon, Jr., approached Turner about purchasing the
assets on behalf of their corporation, Atlanta Spirit, LLC.
While Turner continued to exchange drafts of the
purchase agreement with appellees, it also began
negotiations with Atlanta Spirit.
On or about September 12, 2003, McDavid and Turner
verbally reached a final agreement on each of the alleged
open items for the written agreement and Turner’s
principal negotiator announced, “[t]he deal is done. Let’s
get documents we can sign and we’ll meet in Atlanta for a
press conference and a closing [early next week].” But
later that same day, Turner’s principal negotiator and its
in-house counsel signed an agreement for the sale of the
assets to Atlanta Spirit.
On September 15, 2003, as McDavid was preparing to
travel to Atlanta for the closing and a press conference to
announce the sale, he received a phone call informing him
that Turner was “going in another direction” and had sold
the assets to Atlanta Spirit. McDavid and his advisors,
who had spent months finalizing the McDavid deal, were
“stunned,” “shocked,” “disappointed,” and felt
“completely broadsided.”
*596 McDavid filed suit against Turner, alleging claims
of breach of an oral contract to sell the assets, promissory
estoppel, fraud, and breach of a confidentiality agreement.
Turner denied the existence of any binding agreement,
arguing that the parties had not executed a final written
purchase agreement and had continued to negotiate the
material terms of the transaction. Following an
eight-week trial, the jury returned a verdict in favor of
McDavid on the breach of oral contract claim and
awarded $281 million in damages.3 Judgment was entered
accordingly.
1. Turner first argues that the trial court erred in denying
its motion for j.n.o.v. or for a new trial on the breach of
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oral contract claim. Turner contends that the
uncontroverted evidence established that the parties
manifested an intent to be bound only in writing, and that
the parties never reached agreement on all material terms
of the sale. We disagree. The evidence on the issue of
contract formation was highly controverted and presented
genuine issues of fact for the jury’s resolution. Because
there was evidence supporting the jury’s verdict, we must
affirm. See City of Atlanta, 290 Ga.App. at 206, 659
S.E.2d 426; Rental Equip. Group, 263 Ga.App. at
157(1)(a), 587 S.E.2d 364; Northern Assurance Co., etc.
v. Roll, 176 Ga.App. 893(1)(a), 338 S.E.2d 870 (1985).
“To constitute a valid contract, there must be parties able
to contract, a consideration moving to the contract, the
assent of the parties to the terms of the contract, and a
subject matter upon which the contract can operate.”
OCGA § 13–3–1. See Cline v. Lee, 260 Ga.App. 164,
168(1), 581 S.E.2d 558 (2003). Turner’s contentions
relate only to the assent element.
As an initial matter, Georgia law recognizes that oral
contracts falling outside the purview of the Statute of
Frauds4 may be binding and enforceable. See Cochran v.
Eason, 227 Ga. 316, 318(1), 180 S.E.2d 702 (1971)
(holding that “[a]ssent to the terms of a contract may be
given other than by signatures”); Taylor v. Taylor, 217
Ga. 20, 22–23(2), 120 S.E.2d 874 (1961) (recognizing the
validity of an oral agreement, despite the written
agreement having been unsigned); Rushin v. Ussery, 298
Ga.App. 830, 832–833(1), (2), 681 S.E.2d 263 (2009)
(breach of contract claim based upon oral contract to
make a will where claim fell outside Statute **878 of
Frauds); McKenna *597 v. Capital Resource Partners, IV,
L.P., 286 Ga.App. 828, 832–833(1), 650 S.E.2d 580
(2007) (concluding that questions of fact existed as to
whether the parties had reached a verbal settlement
agreement, notwithstanding their failure to sign a written
document); Cline, 260 Ga.App. at 167–168(1), 581
S.E.2d 558 (affirming jury’s verdict in favor of plaintiff
on a breach of an oral contract claim relating to a
subdivision development); Pacrim Assocs. v. Turner
Home Entertainment, 235 Ga.App. 761, 764–766(1), 510
S.E.2d 52 (1998) (breach of contract claim based upon
evidence of a binding oral agreement); Danfair Properties
v. Bowen, 222 Ga.App. 425, 474 S.E.2d 295 (1996)
(affirming jury verdict awarding plaintiff commissions
based upon an oral employment agreement); Gen. Hosps.
of Humana v. Jenkins, 188 Ga.App. 825, 826–827(1), 374
S.E.2d 739 (1988) (affirming judgment based upon a
valid oral lease); Merry v. Ga. Big Boy Mgmt., 135
Ga.App. 707, 708(1), 218 S.E.2d 694 (1975) (same).
Even complex or expensive contracts may be oral, as long
as the evidence establishes the parties’ mutual assent to

all essential terms of the contract. See, e.g., Bibb Distrib.
Co. v. Stewart, 238 Ga.App. 650, 653–654(1), 519 S.E.2d
455 (1999) (affirming judgment on breach of an oral
agreement pertaining to a $6.8 million insurance policy);
Royal Mfg. Co. v. Denard & Moore Constr. Co., 137
Ga.App. 650, 651(2), 224 S.E.2d 770 (1976) (holding that
a contract for the construction of a commercial building
could be oral). See also APAC–Southeast v. Coastal
Caisson Corp., 514 F.Supp.2d 1373, 1381(II)(B)(2)
(N.D.Ga.2007) (applying Georgia law and denying
summary judgment on a breach of an oral contract claim
relating to a construction project).
In determining whether there was a mutual assent,
courts apply an objective theory of intent whereby one
party’s intention is deemed to be that meaning a
reasonable man in the position of the other contracting
party would ascribe to the first party’s manifestations
of assent, or that meaning which the other contracting
party knew the first party ascribed to his manifestations
of assent. Further, in cases such as this one, the
circumstances surrounding the making of the contract,
such as correspondence and discussions, are relevant in
deciding if there was a mutual assent to an agreement.
Where such extrinsic evidence exists and is disputed,
the question of whether a party has assented to the
contract is generally a matter for the jury.
(Citations and punctuation omitted.) McKenna, 286
Ga.App. at 832(1), 650 S.E.2d 580. See also Cox
Broadcasting Corp. v. Nat. Collegiate Athletic Assn.,
250 Ga. 391, 395, 297 S.E.2d 733 (1982); Terry Hunt
Constr., Inc. v. *598 AON Risk Svcs., etc., 272 Ga.App.
547, 551(3), 613 S.E.2d 165 (2005); Legg v. Stovall
Tire, etc., 245 Ga.App. 594, 596, 538 S.E.2d 489
(2000). In this case, the determination of whether an
oral contract existed, notwithstanding the parties’
failure to sign a written agreement, was a question of
fact for the jury to decide. See McKenna, 286 Ga.App.
at 832–833(1), 650 S.E.2d 580; Terry Hunt Constr.,
272 Ga.App. at 551–552(3), 613 S.E.2d 165; Legg, 245
Ga.App. at 596–597, 538 S.E.2d 489.

(a) Parties’ Intent to be Bound.
(i) The Parties’ Expressions and Conduct. The parties’
objective manifestations of their mutual assent and intent
to be bound to the McDavid acquisition deal included
testimony that Turner’s CEO formally announced, “we
have a deal” during the parties’ July 30 conference call.
On or about August 16, 2003, Turner’s principal
negotiator further confirmed the existence of an
agreement during discussions pertaining to the deal
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restructure by stating that the “deal was done,” and that
“they were ready to close on the deal that [they] made on
July 30th.” And yet again, on or about September 12,
2003, during the course of another conference call to
confirm the parties’ final agreement on the terms to be
incorporated into the written agreements, Turner’s
principal negotiator announced, “[t]he deal is done. Let’s
get documents we can sign and we’ll meet in Atlanta for a
press conference and a closing [early next week].”
In addition, Turner engaged in conduct from which the
jury could conclude that an agreement had been reached.
On or about August 1, 2003, Turner drafted an internal
memo to its employees and planned for a **879 press
conference to publicly announce the deal with McDavid.5
Furthermore, in August 2003, Turner consulted with
McDavid and his advisor on team management decisions,
including the hiring of a general manager and a head
coach for the Hawks. Turner also obtained McDavid’s
approval before hiring a trainer, assistants, and scouts.6
There was testimony that according to *599 industry
standards, a buyer typically would not be given such
formal input on team decisions until after the parties were
committed and had formed an agreement. This evidence
authorized the jury to conclude that both parties intended
to be bound to the McDavid acquisition deal.
(ii) The Letter of Intent. Turner nevertheless argues that
no binding oral agreement could have been reached since
the parties’ April 30 Letter of Intent expressly provided
that “neither party nor any of [their] affiliates [would] be
bound ... unless and until such party (or affiliate) has
executed the Definitive Agreements” and that “[n]o such
binding agreement shall exist or arise unless and until the
parties have negotiated, executed and delivered to each
other Definitive Agreements.” Undoubtedly, the express
terms of the Letter of Intent reflect an intent that the
parties would not be bound absent written, signed
agreements. Significantly, however, it is undisputed that
the terms of the Letter of Intent expired on June 14, 2003,
and further that Turner declined to renew it.7 The Letter of
Intent provided that all of its terms, with the exception of
the confidentiality terms,8 would “automatically terminate
and be of no further force and effect at 5:00 p.m. (Atlanta
time) on [June 14, 2003,] the date on which the Exclusive
Negotiation Period expire[d].” Turner’s general counsel
affirmed that when the Letter of Intent expired, it “no
longer ha[d] any meaning” and the only terms that
survived related to confidentiality. The jury therefore was
authorized to conclude that upon the expiration of the
Letter of Intent, the terms imposing the written agreement
requirement also expired and had no effect. And, as
recognized by Turner’s general counsel, if Turner
intended for the writing requirement of the Letter of

Intent to remain effective after the expiration date, it
could have set forth a survival provision in the same
manner that it did for the confidentiality terms. Its failure
to do so serves as some evidence contradicting Turner’s
claim that it maintained an objective manifestation to be
bound only by a written agreement.
Turner’s general counsel stated that the Letter of Intent
was the only place where the parties had expressed their
intent to be bound exclusively by executed, written
agreements. McDavid and his advisors *600 testified
**880 that after the Letter of Intent expired, no one
expressed an intention that the parties would be bound
only upon the execution of written contracts. When
Turner’s CEO and principal negotiator made their
statements, “we have a deal” and the “deal was done,”
McDavid and his advisors believed that both parties
intended to be bound to the agreement. Although Turner
maintains that its intent to be bound only by written
agreements never changed, its general counsel conceded
that statements such as “we have a deal” may convey
otherwise. See Cochran, 227 Ga. at 317–318(1), 180
S.E.2d 702 (assent may be manifested by the parties’
expressions in addition to the parties’ contract language).
The parties’ failure to communicate an intent to be bound
only in writing following the expiration of the Letter of
Intent provided some evidence that an oral agreement was
not precluded. See Mason v. Rabun Waste, 174 Ga.App.
462, 463(1), 330 S.E.2d 400 (1985).
(iii) Contemplation of Written Instrument. It is undisputed
that the parties intended to sign written documents that
memorialized the terms of their oral agreement. McDavid
and his advisors testified that in accordance with the
customary deal-making process, the parties first had to
reach an oral agreement upon the material terms, and then
the lawyers were expected to prepare the written
documents that memorialized the parties’ agreed upon
terms.9 The evidence further established that the parties’
respective lawyers exchanged multiple draft agreements
purportedly attempting to ensure that the documents
reflected the agreed upon terms.10 And, while the draft
agreements contained a merger clause providing that the
written agreement would “supersede all prior agreements,
understandings and negotiations, both written and oral,”
(emphasis supplied) such language could be construed as
acknowledging the possibility of an oral agreement,
particularly under these circumstances in which the
merger clause did not become effective.
McDavid’s witnesses further testified that all of the
material issues for the written agreements had been
resolved by mid-September, when they were planning to
travel to Atlanta to formally *601 sign the documents and
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publicly announce the deal.11 The evidence thus
authorized a finding that the only reason for the failure to
execute the written agreements was Turner’s refusal to
proceed with McDavid’s deal and its decision to
consummate a deal with Atlanta Spirit instead.
While circumstances indicating that the parties intended
to prepare a subsequent writing is strong evidence that
they did not intend to be bound by a preliminary
agreement, contrary evidence bearing upon the parties’
intent to be bound and reflecting the existence of a
binding oral agreement presents a question of fact for the
jury’s determination. **881 See Denton v. Etheridge, 73
Ga.App. 221, 225–226(2), 36 S.E.2d 365 (1945).
Moreover, “[a]lthough the parties contemplated the future
execution of a written ... agreement, the jury was
authorized to find that a binding oral agreement was in
effect, and the failure to sign the written instrument did
not affect the validity of the oral agreement.” (Citation
and punctuation omitted.) Gen. Hosps. of Humana, 188
Ga.App. at 827(1), 374 S.E.2d 739; Merry, 135 Ga.App.
at 708(1), 218 S.E.2d 694. See also Barton v. Chemical
Bank, 577 F.2d 1329, 1336 (5th Cir.1978) (“At common
law an oral contract may be enforceable despite the
contemplation of a subsequent written contract.”)
(applying Georgia law); Pacrim Assocs., 235 Ga.App. at
765–766(1), 510 S.E.2d 52.
(iv) Requirement of League Approvals. In support of its
claim that the parties only intended to be bound in
writing, Turner points to evidence that approvals from the
National Basketball Association (“NBA”) and the
National Hockey League (“NHL”) were required to
consummate the transaction, and that such league
approvals would not be conferred absent a written
agreement. While the leagues’ requirement for a writing
serves as some evidence of the parties’ intent, it is not
dispositive in this case. “[T]he requirement of [league]
approval[s] was a condition of contract performance, not
of contract formation.” Bd. of Regents, etc. of Ga. v. Doe,
278 Ga.App. 878, 882(1)(b), 630 S.E.2d 85 (2006). See
also *602 Jackson Elec. Membership Corp. v. Ga. Power
Co., 257 Ga. 772, 773–774(1), 364 S.E.2d 556 (1988);
Goobich v. Waters, 283 Ga.App. 53, 56–57(1), 640
S.E.2d 606 (2006); Herrman v. Conway, 83 Ga.App. 888,
890–891(1), 65 S.E.2d 41 (1951), overruled on other
grounds by Crankshaw v. Stanley Homes, Inc., 131
Ga.App. 840, 842(1), 207 S.E.2d 241 (1974). In other
words, the requirement for league approvals was not an
element of contract formation, but rather was a condition
subsequent to be met after the parties had already formed
the oral agreement by expressing their assent. As
indicated above, there was evidence from which the jury
could conclude that the parties entered into a binding oral

agreement with the intent to sign written documents that
memorialized the terms, but failed to do so as a result of
Turner’s breach. By entering into their agreement, “each
promisor has impliedly promised to use his best efforts to
bring about the happening of the condition to his
promise.” (Citation and punctuation omitted.) Jackson
Elec. Membership Corp., 257 Ga. at 774(1), 364 S.E.2d
556. Turner, therefore, could not avoid the existence of an
oral agreement by breaching and preventing the
fulfillment of the condition subsequent. See id.; Bd. of
Regents, etc. of Ga., 278 Ga.App. at 881–882(1)(b), 630
S.E.2d 85; Herrman, 83 Ga.App. at 890–891(1), 65
S.E.2d 41.
(b) Agreement upon All Material Terms. To constitute a
binding agreement, the evidence must establish that the
parties agreed upon all essential terms. See OCGA §
13–3–2 (“The consent of the parties being essential to a
contract, until each has assented to all the terms, there is
no binding contract [.]”); McKenna, 286 Ga.App. at
833(2), 650 S.E.2d 580.
Again, the evidence on this issue was hotly contested and
presented a genuine issue for the jury’s determination.
While Turner points to evidence that several open issues
remained for discussion, that evidence merely conflicted
with McDavid’s evidence that all the material issues had
been resolved. Turner specifically alleges that the parties
had not resolved issues relating to television rights, parent
capitalization, substitute collateral for the Hawks lien, and
employee benefits. McDavid and his advisors, however,
testified to the agreed upon terms that had resolved those
issues.
Specifically, there was evidence that on June 13, 2003,
Turner’s principal negotiator sent an e-mail confirming
that the television rights were not open issues.
Additionally, according to McDavid, he had agreed to pay
between $60 million to $70 million for parent
capitalization, and the issue had been resolved on April
29, 2003 before they signed the Letter of Intent.12 As to
the issue of the lien, on June 20, 2003, Turner’s CEO sent
a memo to the board for approval of the transaction,
indicating that McDavid had agreed **882 to indemnify
Turner if the bond authority required it to post collateral
*603 for reinstatement of the Hawks lien. Finally,
McDavid and his advisors testified that employee benefits
was not an open issue because Turner’s principal
negotiator informed them that the level of benefits was
not material13 and McDavid had agreed to offer benefits
that were standard for the league.
McDavid and his advisors also testified that the material
terms of the deal related to the purchase price, assets to be
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transferred, payment terms, liabilities that McDavid
assumed, McDavid’s obligation to post collateral for
release of the Hawks lien, McDavid’s obligation to
replace a $15 million letter of credit, and Turner’s
obligation to retain certain severance obligations. There
was some evidence reflecting an agreement upon each of
these terms.
A June 20, 2003 memo from Turner’s CEO to the board
set forth the transaction’s structure and described the
agreed upon terms.14 On August 18, 2003, when the
transaction was restructured as to the contribution of
support payments, a memo describing the restructured
deal was also submitted to the board for approval. Based
upon Turner’s board memos and the testimony of
McDavid and his advisors, McDavid was to obtain an
85% ownership interest in the assets for a purchase price
of approximately $215 million, representing the total
enterprise value. McDavid agreed to accept liabilities,
including deferred player compensation, capital accounts,
and $140 million of arena debt for his acquisition of arena
rights. Turner was to contribute $104 million in support
payments to offset operating losses during the transition,
which had the effect of reducing the purchase price to $96
million in accordance with the simplified restructure of
the deal. The Hawks lien that was in place to secure the
bonds on the arena had to be released to allow McDavid
to obtain a bank loan to finance a portion of the
transaction; Turner agreed to put up a letter of credit to
have the Hawks lien released. Under the arena operating
agreement, the letter of credit would be released after one
year if certain revenue levels continued to be met. If,
however, the arena failed to meet the revenue requirement
and the lien was reinstated, McDavid agreed to be
responsible for the reinstatement costs. McDavid also
agreed to post a $60 million letter *604 of credit to
indemnify Turner in the event of the reinstatement. If an
employee was terminated 18 months after closing, Turner
agreed to pay the severance. The tax loss allocation issue,
which was the source of contention at the parties’
mid-July meeting, was resolved by an agreement that
provided both parties with the amounts that they desired.
Turner’s board approved the deal based upon the terms
set forth in the board memos.
According to McDavid, all of the material deal terms had
been resolved; but when Atlanta Spirit entered into
negotiations, Turner suddenly tried to reopen the issues to
derail McDavid’s deal and to buy time to complete the
deal with Atlanta Spirit. Atlanta Spirit’s counsel testified
that he assumed Turner was using documents from the
McDavid deal for their transaction since the terms were
already very detailed and the drafts were complete.15
Material terms of the Atlanta Spirit deal, including the

percentage of ownership interest, purchase price value,
working capital liabilities, employee severance terms,
letter of credit terms for the **883 arena, expansion fee
terms, preferred vendor terms regarding naming rights,
and television rights, were the same or substantially
similar to those reached in the McDavid deal. While
McDavid spent eight to ten months negotiating the terms
of his deal, Atlanta Spirit obtained the same deal within a
matter of weeks.
Despite the conflicts in the evidence, the evidence
adduced at trial supports the jury’s determination that the
parties had reached an agreement on all material terms
such that a binding oral agreement had been reached by
September 12, 2003 when Turner announced, “[t]he deal
is done,” before Turner went “in another direction” with
Atlanta Spirit. “This court existing only for the correction
of errors of law, and having no authority to determine the
mere weight of the evidence, and the verdict for the
plaintiff being fully authorized by testimony, the trial
judge did not err in the exercise of his discretion in
refusing a new trial.” (Citation and punctuation omitted.)
Northern Assurance Co., etc., 176 Ga.App. at 893(1)(a),
338 S.E.2d 870. Likewise, “[s]ince the evidence
authorized the verdict in plaintiff’s favor, the trial court
properly denied [Turner’s] motion for judgment
notwithstanding the verdict.” Id. at 894(1)(b), 338 S.E.2d
870.
(c) Persuasive Authority. Turner argues that affirmance of
the jury’s verdict in this case is contrary to the common
law and that of most jurisdictions. We disagree.
*605 Georgia has established legal precedent governing
the resolution of this oral contract formation issue. See
APAC–Southeast, 514 F.Supp.2d at 1380–1381(II)(B)(2)
(applying Georgia law). See also Cox Broadcasting
Corp., 250 Ga. at 395, 297 S.E.2d 733; Cochran, 227 Ga.
at 317–318(1), 180 S.E.2d 702; Taylor, 217 Ga. at
22–23(2), 120 S.E.2d 874; Rushin, 298 Ga.App. at
832–833(1)(2), 681 S.E.2d 263; McKenna, 286 Ga.App.
at 832–833(1), 650 S.E.2d 580; Terry Hunt Constr., 272
Ga.App. at 551(3), 613 S.E.2d 165; Legg, 245 Ga.App. at
596, 538 S.E.2d 489; Pacrim Assocs., 235 Ga.App. at
764–766(1), 510 S.E.2d 52; Gen. Hosps. of Humana, 188
Ga.App. at 826–827(1), 374 S.E.2d 739; Mason, 174
Ga.App. at 462–463(1), 330 S.E.2d 400,; Merry, 135
Ga.App. at 708(1), 218 S.E.2d 694. And, Georgia law is
consistent with the common law rule that an oral contract
may be enforceable despite the contemplation of a
subsequent written contract. See Barton, 577 F.2d at 1336
(applying Georgia law); Pacrim Assocs., 235 Ga.App. at
765–766(1), 510 S.E.2d 52; Gen. Hosps. of Humana, 188
Ga.App. at 827(1), 374 S.E.2d 739; Merry, 135 Ga.App.
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at 708(1), 218 S.E.2d 694.
Turner urges this court to adopt a five-factor test utilized
by other jurisdictions in determining whether an oral
agreement is enforceable as a matter of law:

(1) whether there has been an
express reservation of the right not
to be bound in the absence of a
writing; (2) whether there has been
partial performance of the contract;
(3) whether all of the terms of the
alleged contract have been agreed
upon; and (4) whether the
agreement at issue is the type of
contract that is usually committed
to writing.

Winston v. Mediafare Entertainment Corp., 777 F.2d 78,
80–81 (2d Cir.1985).16 Even if we were to adopt the
suggested five-factor test, our conclusion in this case
would be the same. Here, there was evidence that both
supported and refuted the existence of a binding oral
agreement, and this conflict in the evidence required the
jury’s resolution. To the extent that the legal authorities
relied upon by Turner contained unequivocal objective
signs evincing an intent not to be bound orally, they are
factually distinguishable.17 **884 When confronted *606
with conflicting evidence of the parties’ intent on this
issue, numerous other jurisdictions have likewise held that
the question is to be left to the determination of the jury or
the factfinder. See Lamle v. Mattel, Inc., 394 F.3d 1355,
1359–1360(II) (Fed.Cir.2005); Southern Colorado MRI v.
Med–Alliance, 166 F.3d 1094, 1098–1100(I) (10th
Cir.1999); Lazard Freres & Co. v. Protective Life Ins.
Co., 108 F.3d 1531, 1535–1538(I) (2d Cir.1997);
Computer Systems of America v. Intl. Business Machines
Corp., 795 F.2d 1086, 1089–1091 (1st Cir.1986); Babdo
Sales, Inc. v. Miller–Wohl Co., 440 F.2d 962, 965 (2d
Cir.1971); Pearce v. Manhattan Ensemble Theater, No.
06 CV 1535(KMW), 2009 WL 3152127, at *6–7(II)(B)
(S.D.N.Y. Sept. 30, 2009); Balta v. Ayco Co., 626
F.Supp.2d 347, 362–364 (W.D.N.Y.2009); Highland
Capital Mgmt. v. Schneider, No. 02 Civ. 8098(PKL),
2008 WL 3884363, at *2–3(I)(A)(2) (S.D.N.Y. Aug. 20,
2008); Adani Exports Ltd. v. AMCI Export Corp., Civil
Action No. 05–304, 2007 WL 4298525, at *11–18
(W.D.Pa. Dec. 4, 2007); Bitumenes Orinoco, S.A. v. New
Brunswick Power Holding Corp., No. 05 Civ. 9485(LAP),
2007 WL 485617, at *11–18(B) (S.D.N.Y. Feb. 13,
2007); J.D. Irving, Ltd. v. Allen, No. CIV. 98–357–P–H,

1999 WL 33117101, at *12–16(III)(B) (D.Me. March 25,
1999); United States v. Lightman, 988 F.Supp. 448,
458–462(II)(C) (D.N.J.1997); United Intl. Holdings v.
Wharf (Holdings) Ltd., 946 F.Supp. 861, 867–868(II)(C)
(D.Colo.1996); Lehman Commercial Paper v. First Tenn.
Bank Nat. Assn., No. 96 Civ. 5769(BSJ), 1996 WL
640931 (S.D.N.Y. Nov. 6, 1996); Provident American
Corp. v. Loewen Group, No. Civ. A. 92–1964, 1995 WL
105483, at *5–6 (E.D.Pa. March 10, 1995); I.R.V.
Merchandising Corp. v. Jay Ward Productions, 856
F.Supp. 168, 172–174(A) (S.D.N.Y.1994); Temco Corp.
v. Itel Rail Corp., No. 89 C 1894, 1990 WL 78323, at
*3(I)(C) (N.D.Ill. June 7, 1990); Pyle v. Wolf Corp., 354
F.Supp. 346, 352–354(II)(A) (D.C.Or.1972).
Finally, Turner argues that contracts dealing with
complex, expensive business matters, such as those in this
case, should be upheld only if in writing. The Statute of
Frauds sets forth those contracts which are required to be
in writing. OCGA § 13–5–30. And, the contract in this
case does not fall within the purview of that statute. We
are bound by the principle of statutory construction *607
“that the express mention of one thing implies the
exclusion of another thing.” (Citation and punctuation
omitted.) City of Atlanta v. Southern States Benevolent
Assn. of Ga., 276 Ga.App. 446, 455, n. 9, 623 S.E.2d 557
(2005). Acceptance of Turner’s argument would require
an amendment to the Statute of Frauds and thus presents a
matter for the General Assembly to address. Based upon
current Georgia law, no basis for reversal has been
shown.
2. Turner also contends that the judgment must be
reversed because McDavid’s recovery should have been
limited to nominal damages since there was no evidence
that the condition for league approval would have been
satisfied. Again, we disagree.
As discussed in Division (1)(a)(iv) above, the
requirement for league approvals imposed a condition
subsequent that each party was bound to use best efforts
to fulfill. See Jackson Elec. Membership Corp., 257 Ga.
at 774(1), 364 S.E.2d 556. Contrary to Turner’s
contention, the breach of a condition subsequent is a
defense, for which the defendant, Turner, bore the burden
of proof. See Home Ins. Co. v. Palmour Hardware Co.,
61 Ga.App. 868, 872, 7 S.E.2d 816 (1940); Loewenherz
**885 v. Weil, 33 Ga.App. 760, 770–771, 127 S.E. 883
(1925).
The evidence established that a written agreement was
required to engage in the league approval process. In
anticipation of the transaction, both parties had made
contact with the league commissioners, and Turner’s
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executives had expressed a belief that the leagues’
approval would be obtained upon submission of the
written agreement.18 Although the parties had intended to
execute written agreements for submission to the leagues,
there was some evidence that their failure to do so was the
result of Turner’s breach.
Because there was evidence that Turner’s breach
prevented McDavid from pursuing league approval,
Turner’s defense fails. See OCGA § 13–4–23 (“If the
nonperformance of a party to a contract is caused by the
conduct of the opposite party, such conduct shall excuse
the other party from performance.”); Parkside Center,
Ltd. v. Chicagoland Vending, 250 Ga.App. 607, 614(5),
552 S.E.2d 557 (2001); Herrman, 83 Ga.App. at
890–891(1), 65 S.E.2d 41. See also Oxford Motors Co. v.
Niblack, 183 Ga.App. 771, 772, 360 S.E.2d 23 (1987)
(“Where *608 a defendant prevents the performance of a
stipulation of a contract undertaken by the plaintiff, he is
estopped from setting up in his own behalf any injury
which may have resulted from the non-performance of
such condition.”) (citations and punctuation omitted).
3. Turner further argues that the trial court erred in failing
to give its requested jury charge on the league approval
requirement.
Turner’s request to charge no. 56 read in pertinent part as
follows:
Damages; Plaintiff[s] Must Prove League Approval
Under each of Plaintiffs’ claims, they seek as damages
the difference between the allegedly agreed contract
price for the teams and arena rights and the fair market
value of the teams and arena rights. Before you can
award Plaintiffs this measure of damages, you must
find that Plaintiffs have proved, by a preponderance of
the evidence, that the NBA and NHL would have
approved the transfer of the teams and arena to
Plaintiffs.
We discern no error in the trial court’s failure to give this
requested charge.
“[A] trial court does not err in refusing to give a
requested charge that is not legally accurate and adjusted
to the evidence. A request to charge ... must not be so
phrased so as to have the tendency to confuse and mislead
the jury or to becloud the issues in the case.” (Footnotes
omitted.) Wadkins v. Smallwood, 243 Ga.App. 134,
139(5), 530 S.E.2d 498 (2000). See also Mattox v.
MARTA, 200 Ga.App. 697, 698(2), 409 S.E.2d 267 (1991)
(“If any portion of the request is inapt, incorrect, or not
authorized by the evidence, denial of the request is

proper.”) (citation and punctuation omitted). The
requested charge was incorrect in its assertion that
McDavid had the burden of proving that the league
approval condition would have been satisfied. As
previously stated, the requirement for league approval
was a condition subsequent to the contract and amounted
to a defense for which Turner had the burden of proof.
See Home Ins. Co., 61 Ga.App. at 872, 7 S.E.2d 816;
Loewenherz, 33 Ga.App. at 770–771, 127 S.E. 883.
Otherwise, the requested charge pertained to the
requirement that a plaintiff must prove that the alleged
breach was the cause of the damages, i.e., that damages
were incurred as a result of the alleged breach. This
principle was substantially covered in **886 the trial
court’s general charge regarding the elements of causation
and damages. The trial court charged that damages
awarded for breach of contract cannot be vague,
speculative, or uncertain; are awarded solely as
compensation for the injury sustained by the plaintiffs;
*609 cannot place the plaintiffs in a better position than
they would have been in if the contract had not been
breached; and must be traced solely to the breach of
contract. “A requested charge is properly refused when
the principle involved is substantially covered in the
court’s general charge.” (Citation and punctuation
omitted.) Mattox, 200 Ga.App. at 699(2), 409 S.E.2d 267.
See also Ga. Dept. of Transp. v. Miller, 300 Ga.App. 857,
864(4)(a), 686 S.E.2d 455 (2009); Collins & Assoc. v.
Henry County Water etc. Auth., 290 Ga.App. 782, 785(4),
661 S.E.2d 568 (2008) (we must look to the court’s
charge as a whole to determine whether it contained
error). Because the trial court’s general charge
substantially covered the damages issue, no reversible
error has been shown.
4. Lastly, Turner argues that the $281 million judgment
entered upon the verdict must be reversed since the jury’s
damages award was speculative, excessive, and decidedly
against the weight of the evidence.

Generally, the jury’s award cannot
be successfully attacked so as to
warrant a new trial unless it is so
flagrantly excessive or inadequate,
in light of the evidence, as to create
a clear implication of bias,
prejudice or gross mistake on the
part of the jurors. Even though the
evidence is such as to authorize a
greater or lesser award than that
actually made, the appellate court
will not disturb it unless it is so
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flagrant as to shock the conscience.
Moreover, the trial court’s approval
of the verdict creates a presumption
of correctness that will not be
disturbed
absent
compelling
evidence.

(Punctuation and footnote omitted.) Gold Kist v. Base
Mfg., 289 Ga.App. 690, 692–693(1), 658 S.E.2d 228
(2008). “A verdict will not be set aside as unsupported by
the evidence when the amount of it is within the range
covered by the testimony, though it may not correspond
with the contentions of either party.” (Citations and
punctuation omitted.) Ga.–Pacific Corp. v. Krulic, 164
Ga.App. 454(1), 297 S.E.2d 353 (1982). See also City of
Atlanta, 290 Ga.App. at 210(4), 659 S.E.2d 426 (“Where
the amount of a verdict is within the range of testimony it
will not be disturbed on appeal.”) (citation and
punctuation omitted); Gold Kist, 289 Ga.App. at 693(1),
658 S.E.2d 228 (the amount of the jury verdict will be
upheld if it is within the range of damages shown).
The jury was instructed that the proper measure of
damages in this case was “the difference between the
contract price and the fair market value of the [assets] at
the time the contract was breached.” The trial court
further defined fair market value as “the price that [the
asset] will bring when it is offered for sale by one who
desires *610 but is not obliged to sell it and is bought by
one who wishes to buy but is not under a necessity to do
so.” The parties raise no challenge to the propriety of the
trial court’s instructions in this regard.
The fair market value of the assets was a highly contested
issue, and both parties presented experts who gave
valuation opinions. Turner’s expert, Donald Erickson,
was an experienced business appraiser. Erickson opined
that the fair market value was $255 million based upon
100% ownership of the assets, and that the contract price
offered by McDavid was the determinative fair market
value. Erickson’s valuation was based upon the
assumption of normal market conditions in which Turner
was a willing seller, not under any compulsion, and in
which McDavid was a knowledgeable buyer.
McDavid’s experts were Roger Brinner, Ph.D., a
renowned economist with experience in business
valuations, and Robert Lieb, a consultant who specialized
in sports economics.19 Dr. Brinner opined that the value of
**887 the assets was $516 million for 100% ownership
interest,20 based upon a market approach method used to
value the teams and an income approach method to value
the arena. Dr. Brinner’s opinion was based upon his

finding that the contract price was low compared to
comparable team assets and acquisition deals in the
market.
Lieb opined that the value of the assets was
approximately $647 million for 100% ownership
interest.21 Lieb also opined that McDavid’s contract price
was “amazingly low” based upon market comparables
and did not reflect the fair market value of the assets.
In addition to the expert’s opinions, there was evidence
that Forbes, a valuation source, had valued the team
assets at $340 million, excluding the arena value and debt.
There was also evidence that Turner had internally valued
the assets at $400 million.
Moreover, there was additional evidence that the actual
contract price offered by McDavid and paid by Atlanta
Spirit was not the fair market value of the assets.
Significantly, board members of Turner’s parent company
had expressed concern that the assets had been *611
undervalued and resulted in a “fire sale.” There was other
evidence showing that the teams had sustained financial
losses, which impacted Turner’s stock earnings and
caused Turner to want to sell the assets and remove them
from their financial records.22 Internal e-mails exchanged
between Turner executives indicated that they were facing
“a lot of pressure ... to get a deal done.” Turner executives
had also stated that they “knew that given the losses this
would be a difficult sale” and that “getting full value for
these teams [was] not possible.” Based upon these
circumstances, the jury was authorized to find that Turner
was selling the assets at a price below fair market value to
draw potential buyers and to promote a quick sale. Under
these circumstances indicating that the contract price was
below fair market value, the contract price did not
conclusively establish the value of the assets. See, e.g.,
Dougherty County Bd. of Tax Assessors v. Burt Realty
Co., 250 Ga. 467, 469, 298 S.E.2d 475 (1983) (where the
property owners’ asking price was not conclusive as to
the fair market values of the properties for valuation
purposes); McCrary v. Pritchard, 119 Ga. 876, 883, 47
S.E. 341 (1904) (recognizing that “[t]he amount paid is
evidence of the value, but ... it is not conclusive of the
value as it was represented to be”); Shives v. Young, 81
Ga.App. 30, 32(1), 57 S.E.2d 874 (1950) (concluding that
in light of all of the evidence—including the contract
price, sales price, and estimated fair market value—the
jury was authorized to place a higher market value on the
property in determining its damages award).
As argued by McDavid, under Lieb’s valuation, damages
could be calculated at $335 million.23 McDavid further
argued that under the Forbes value, adjusted to include
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the $140 million arena debt and Dr. Brinner’s $106
million arena value, damages could be calculated at $283
million.24 Because the jury’s $281 million verdict was
within the **888 range of the evidence, no basis for
reversal has been shown.
We recognize that damages for breach of contract claims
are compensatory awards designed to give the injured
party the benefit of his bargain. See *612 John Thurmond
& Assocs. v. Kennedy, 284 Ga. 469, 473–474(2), 668
S.E.2d 666 (2008) (“[D]amages are intended to place an
injured party, as nearly as possible, in the same position
they would have been if the injury had never occurred.
Juries, therefore, are given wide latitude in determining
the amount of damages to be awarded based on the unique
facts of each case.”) (citations omitted); Redman Dev.
Corp. v. Piedmont Heating, etc., 128 Ga.App. 447,
452(3), 197 S.E.2d 167 (1973) (“The measure of damages
in the case of a breach of contract is the amount which
will compensate the injured person for the loss which a
fulfillment of the contract would have prevented or the
breach of it entailed. In other words, the person injured [ ]
is ... to be placed in the position he would have been in
had the contract been performed.”) (citations omitted).
“[T]he method of calculating damages should be flexible
so as to reasonably compensate the injured party, and at
the same time, be fair to all litigants.” John Thurmond &
Assocs., 284 Ga. at 473–474(2), 668 S.E.2d 666. In this
case, Turner makes a compelling argument that the
damages award seems disproportionate to the extent that

it awarded McDavid more than he would have paid for
the assets if the contract had not been breached.
Nevertheless, Turner does not dispute that the measure of
damages required the jury to determine the fair market
value of the assets at the time of the breach. The trial
evidence conflicted significantly as to whether the fair
market value of the assets exceeded or was equivalent to
the contract price, thereby presenting a question of fact
for the jury’s resolution in rendering its damages award.
See Jones v. Baran Co., 290 Ga.App. 578, 584(2), 660
S.E.2d 420 (2008). “Our role is not to enter the jury box.
The jury made its award in its enlightened conscience and
based upon the evidence [presented]. Thus, as the trial
court declined to disturb the jury’s verdict, we likewise
decline to find error.” (Punctuation and footnotes
omitted.) Gold Kist, 289 Ga.App. at 694(1), 658 S.E.2d
228.
Judgment affirmed.

SMITH, P.J., and PHIPPS, J., concur.
All Citations
303 Ga.App. 593, 693 S.E.2d 873, 10 FCDR 1154

Footnotes
1

Turner further contends that the trial court erred in denying its motion for j.n.o.v. or for a new trial as to a promissory estoppel
claim. While the jury found in favor of McDavid on this claim, the trial court entered judgment only for the breach of contract
claim, the larger of the duplicative awards. See generally Ga. Northeastern R. v. Lusk, 277 Ga. 245, 246(1), 587 S.E.2d 643 (2003)
(a double recovery of damages is prohibited, and the plaintiff is entitled to only one recovery deemed to make the plaintiff
whole). Because the trial court’s final judgment was not entered on the promissory estoppel claim, those issues are moot.

2

McDavid formed several corporate entities—Atlanta Sports, LP; Atlanta Thrashers, LP; McDavid Arena Operations, LP; and
McDavid Sports Marketing, LP—to be the purchasers in the transaction. These entities were also named as plaintiffs in the
lawsuit.

3

As previously noted, the jury also found in favor of McDavid on the promissory estoppel claim, but judgment was not entered on
that claim. The jury found in favor of Turner on McDavid’s claims for breach of a confidentiality agreement and fraud, and
rejected McDavid’s request for prejudgment interest on the damages for the breach of contract claim.

4

See OCGA § 13–5–30 (providing that agreements relating to certain subject matters must be in writing and signed by the party to
be obligated). The parties do not contend that the oral agreement at issue was subject to the Statute of Frauds requirements.

5

Turner’s communications executive testified that the memo and press releases were only in draft form, were not released, and
did not establish that a deal had been reached. Significantly, the draft memo announced that “[Turner has] reached final
agreement with David McDavid for the sale of the [assets].” Although the memo and press releases were in draft form, the jury
could conclude based upon the other evidence and testimony that an agreement had been reached, as stated in the draft
announcement.
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6

While Turner points to evidence that it consulted with McDavid regarding team decisions as a courtesy and that the consultations
began before the date of the alleged final agreement, McDavid’s advisor testified that he had more serious involvement with the
team decisions after the deal was reached. On August 20, 2003, Turner’s sports executive sent an internal e-mail, confirming that
he had “gotten the blessing” from McDavid’s advisor regarding the contract for the Hawks’ trainer. On August 27, 2003, Turner’s
sports executive sent another internal e-mail, confirming that he had discussed the hiring of the coach, scout staff, and players
with McDavid’s advisor and that McDavid’s advisor had “approve [d] ... all of it.” The inferences that could be drawn from this
evidence created a genuine issue for the jury’s determination and could not be resolved as a matter of law.

7

After the Letter of Intent expired and McDavid inquired about extending it, Turner’s principal negotiator told him that it was
unnecessary since they were close to finalizing the deal and assured him, “You’re our guy.” Based upon this evidence, in addition
to Turner’s other assurances, the jury was authorized to infer that Turner intended to be bound to the McDavid deal.

8

The Letter of Intent specified that “[e]xcept as provided in the Confidentiality Agreement, and except for the provisions set forth
in [the paragraph governing certain confidentiality terms] of this letter, upon the expiration of the term[s] of this letter, neither
party shall have any further liability or obligation whatsoever hereunder[.]”

9

According to McDavid’s counsel for the transaction,
[t]he principals had a deal. It was up to the lawyers to make sure that it was reflected accurately in the documents[.] ... [W]hen
there’s a deal, there’s a deal.... There’s a point beyond which you don’t have the right to say, ... [“]I’m walking, or, I have
changed my mind.[”] And we felt, without any doubt, that we were past that point.

10

Both parties expressed frustration with the manner in which the lawyers were handling the drafting process. In a June 13, 2003
e-mail exchange with Turner’s CEO regarding the television rights, Turner’s principal negotiator had indicated, “[n]one of this is
open. All details left, nothing that would impact economics by a penny. Perhaps too muc[h] lawyering on BOTH sides[.] ...
[S]eems like both camps of lawyers don’t like each other, maybe causing them to be ... overly aggressive[.]”

11

While there was evidence that the parties continued to revise the drafted documents, McDavid’s counsel for the transaction
testified that it was not unusual for documents to be exchanged and revised throughout the process until time for closing, even
though an agreement to the material terms had already been reached. Turner’s general counsel also testified that the
preparation of a closing checklist of open items after an agreement had been reached was not unusual. For example, although
Turner maintained that it had a binding written agreement with Atlanta Spirit on September 12, 2003, some of the documents
for that deal had not yet been finalized and continued to be revised after the execution of Atlanta Spirit’s purchase agreement.
Turner and Atlanta Spirit continued to negotiate open terms regarding the promissory note, support agreement, television rights
agreement, and the LLC agreement. And subsequently, on March 31, 2004, Atlanta Spirit’s purchase agreement was amended to
revise its terms.

12

In contrast, Atlanta Spirit was not required to have parent capitalization.

13

Thereafter, on September 11, 2003, in an internal e-mail exchange with Turner’s employment lawyer, Turner’s principal
negotiator had described the employee benefits as a “micro-detail.” When Turner’s employment lawyer expressed that there
could be a headline stating, “[t]eams deal held up due to benefits issues, led by lawyers dragging their feet,” Turner’s principal
negotiator responded, that they were “sorta gaming the thing[.] [W]hen it[’s] over ... it will be obvious!” (Emphasis supplied.)
McDavid contends that this evidence shows that the benefits issue was immaterial and was being raised by Turner solely in
efforts to stall the deal.

14

The June 20, 2003 memo stated that the transaction was “subject to final documentation of the contractual arrangements.”
(Emphasis supplied.)

15

Atlanta Spirit referred to McDavid’s deal during their negotiations and stated that it expected to get the same deal. Atlanta
Spirit’s counsel further expressed that he did not believe Turner’s representation that an agreement with McDavid had not been
reached on definite terms.

16

As noted in APAC–Southeast, 514 F.Supp.2d at 1380–1381(II)(B)(2), there is no authority suggesting that Georgia has previously
adopted the suggested five-factor test.

17

See Steven R. Perles, P.C. v. Kagy, 473 F.3d 1244, 1249–1251(II)(1) (D.C.Cir.2007); Schaller Tel. Co. v. Golden Sky Systems, 298 F.3d
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736, 742–745(III) (8th Cir.2002); Adjustrite Systems v. GAB Business Svcs., 145 F.3d 543, 549–551(B) (2d Cir.1998); Ciaramella v.
Reader’s Digest Assn., 131 F.3d 320, 323–326(II)(B) (2d Cir.1997); Doll v. Grand Union Co., 925 F.2d 1363, 1367–1370(II)(A) (11th
Cir.1991); R.G. Group, Inc. v. Horn & Hardart Co., 751 F.2d 69, 74–77(II)(A) (2d Cir.1984); Reprosystem, B.V. v. SCM Corp., 727 F.2d
257, 261–263(II)(A) (2d Cir.1984); Manon v. Corporate Solutions, No. 04–73649, 2005 WL 3534765, at *5–6, 2005 U.S. Dist. Lexis
35465, at *14–17 (III)(B) (E.D.Mich. Dec. 23, 2005); Abrams v. Unity Mut. Life Ins. Co., 70 F.Supp.2d 846, 850–852(III)
(N.D.Ill.1999); Continental Laboratories v. Scott Paper Co., 759 F.Supp. 538, 540–542 (S.D.Iowa 1990); Blanton Enterprises v.
Burger King Corp., 680 F.Supp. 753, 769–773 (D.S.C.1988). We note that in Manon, 2005 WL 3534765, at *5–6, 2005 U.S. Dist.
Lexis at *14–16 (III), the court entered summary judgment on a breach of oral contract claim based upon evidence that the
parties’ Letter of Intent had clearly expressed their intent not to be bound until execution of the purchase agreement. Although
the Letter of Intent had expired, the court found that there was undisputed evidence demonstrating that the parties continued
to operate under a belief that a written contract was necessary to finalize the agreement. Id. at *6, 2005 U.S. Dist. LEXIS 35465,
at *16 (III). Here, however, the objective evidence of the parties’ intent following the expiration of the Letter of Intent was not
undisputed; rather, the issue of the parties’ intent was highly contested.
18

McDavid had previously been approved as an owner of the Dallas Mavericks and had served on the NBA’s Board of Governors.
The NBA’s president testified in this case. Although he could not opine whether McDavid’s deal would have been approved since
no written agreement had been submitted, he stated that McDavid’s former service on the Board of Governors was a positive
consideration. Turner’s contention that the NBA would have required a financial personal guarantee that McDavid was unwilling
to provide is also unavailing. The NBA’s president stated that there were other ways to satisfy the league’s concerns regarding
liquidity to fund losses without a personal guarantee, such as obtaining partners or borrowing against other assets. McDavid
testified that he had considered these alternatives for his transaction, and had been in contact with potential investors.

19

Turner filed motions to exclude the testimony of McDavid’s experts under, OCGA § 24–9–67.1 and Daubert v. Merrell Dow
Pharmaceuticals, 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993), challenging their qualifications and valuation
methodologies. The trial court denied Turner’s motions. Turner does not enumerate the denial of its motions as error.

20

According to Dr. Brinner, the Hawks’ value was $294 million, the Thrashers’ value was $116 million, and the arena rights value
was $106 million. Dr. Brinner’s valuation did not include the value of the arena debt. According to Lieb, a complete valuation of
the assets should include the $140 million arena debt, which would increase Dr. Brinner’s original value to $656 million.

21

According to Lieb, the Hawks’ value was $220 million, the Thrashers’ value was $115 million, the arena value was $172 million,
and the arena debt was $140 million.

22

McDavid and his advisors thought that the teams could be made profitable. McDavid had previously purchased a professional
basketball team for $125 million and sold it for $280 million four years later.

23

Lieb’s total value of $647 million, adjusted to the 85% ownership interest, presented a fair market value of $549.95 million.
Calculating the difference between the $215 million contact price and the $549.95 million fair market value yielded a damages
estimation of $334.95 million.

24

The Forbes total value of $586 million, adjusted to the 85% ownership interest, presented a fair market value of $498.1 million.
Calculating the difference between the $215 million contract price and the $498.1 million fair market value yielded a damages
estimation of $283.1 million.

End of Document
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Key Estate Planning Issues & Roadmap: “Intersection of Estate Planning and M&A”
Russell V. Mobley, JD, LL.M.
Fulcher Hagler LLP – Augusta, GA

I. Who is the client (Buyer, Seller, C, S, Partnership, LLC, etc.)?
II. What are the client’s goals and motivations?
III. Major Areas for Deal Tax Planning.


A.

Deal Structure – How the deal is structured affects almost every other consideration,
but particularly the ordinary income and capital gains tax considerations.
Asset Sale or Stock Sale



Buyer Considerations: Generally prefer asset sale.



Seller Considerations: Generally prefer stock sale.

B.

Lump Sum or Installment Sale


Buyer Considerations



Seller Considerations

C.

Earnout


Buyer Considerations:



Seller Considerations:

IV. Estate Planning


Primary consideration for either side is KISS. The estate tax exemptions is at $22.8M for a
married couple, so critically evaluate whether client needs to engage in complex estate tax
planning based on the client’s net worth and the value of the business.
A.

Buyer: Is this business purchase a relatively short term or long term investment?

B.
Seller: Is the sale part of succession planning or a sale to a third party? In either event,
pre-sale planning is critical, but the approach may differ.
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1. Retain proceeds if couple below $22.8M. Focus on step up in basis planning for postsale appreciated assets.



2. Succession Planning Strategies
• LLLPs
• Gift or sale to DIGIT



3. Estate Freeze
• CST Allows the value of the full exemption to grow outside the estate and
provides possible asset protection from creditors.
• SCIN
• Private Annuity
• GRAT
4. Charity
5. Who has voting rights until sale?




V. Additional Considerations:
A. Exit Strategy
B. S Corporations
C. Seller’s business is owned by several trusts
D. Real Estate - 1031
E. 199A Deduction
F. Buy-Sell Agreements
G. Preparing the family for the money
H. Annual meetings with owners to keep plan updated

STATE BAR SERIES

Stupid Charitable Tricks And
Estate Planning Mistakes I’ve Seen
Presented By:
Ramsay H. Slugg
Bank of America Private Bank
Atlanta, GA
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STUPID'CHARITABLE'TRICKS:
PLANNING'MISTAKES'I'HAVE'SEEN
July'2019

Ramsay'Slugg

DISCLOSURE
IMPORTANT: This presentation is designed to provide general information about
ideas and strategies. It is for discussion purposes only since the availability and
effectiveness of any strategy are dependent upon your individual facts and
circumstances.
Neither Bank of America Private Bank nor any of its affiliates or advisors provide
legal, tax or accounting advice. Clients should always consult with their independent
attorney, tax advisor, investment manager, and insurance agent for final
recommendations and before changing or implementing any financial, tax, or estate
planning strategy.
Bank of America Private Bank operates through Bank of America, N.A., and other
subsidiaries of Bank of America Corporation. Bank of America, N.A., Member FDIC.
© 2019 Bank of America Corporation. All rights reserved. | 0618RSL|
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TODAY’S(AGENDA

Introductory(Thoughts
Federal(Tax(Rules
Charitable(Planning(Mistakes(– Donor(Perspective
Direct(Giving
Split(Interest(Giving
Indirect(Giving
Charitable(Planning(Mistakes(– Donee(Perspective
Q(&(A

STUPID'CHARITABLE'TRICKS'– PRELIMINARY'THOUGHTS
“These'Americans'are'the'most'peculiar'people'in'the'world…In'a'local'community,'in'
their'country'a'citizen'may'conceive'of'some'need,'which'is'not'being'met.''What'does'
he'do?''He'goes'across'the'street'and'discusses'it'with'his'neighbor.''Then'what'
happens?''A'committee'comes'into'existence'and'then'the'committee'begins'
functioning'on'behalf'of'that'need…All'of'this'is'done'by'private'citizens'of'their'own'
initiative.”
Alexis'de'Tocqueville,'Democracy)In)America)(1835)
“For'most'people,'giving'money'to'charity'is'no'better'tax'wise'than'losing'money'in'the'

stock'market…and'since'nobody'does'that'on'purpose,'why'give'money'to'charity'for'
the'tax'break?''The'simple'answer'is,'nobody'should.”
Ramsay'H.'Slugg,'Everyday)(2019)
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STUPID'CHARITABLE'TRICKS'
Federal'Tax'Rules
Income'Tax'Rules
2'Types'of'Charities
4'Types'of'Property
Amount'of'the'Federal'income'tax'charitable'deduction'is'dependent'upon'a''
combination'of'the'type'of'property'donated'and'the'type'of'charity'to'which'it'is'
donated

5

STUPID%CHARITABLE%TRICKS

Federal'Tax'Rules'(cont.)
Type%of%Property

Type%of%Charity
50% 30%

Cash

60%* 30%

Ordinary%Income%Property

50%** 20%**

Long%Term%Capital%Gain

30%

Tangible%– Unrelated

50%** 20%**

20%***

*

All%gifts%for%year%must%be%made%in%cash,%otherwise%limited%to%50%%AGI%%%%

**

Limited%to%lesser%of%fair%market%value%(FMV)%or%cost%basis

***

Limited%to%cost%basis%unless%publicly%traded%stock
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STUPID'CHARITABLE'TRICKS
Federal'Tax'Rules'(cont.)
Income'Tax'Rules'(cont.)
Must'itemize'to'deduct
5'Year'Carry'forward
Itemized'Deduction'PhaseAout'Rules'(repealed,'for'now)'
Strict'Appraisal'and'Substantiation'Requirements
Other'specialized'rules
! Partial'Interest'Rule'for'all'donations
! Related'Use'Rule'and'Intervening'Use'Rule'for'donations'of'tangible'personal'

property
! Fractional'Interest'Rule'for'donations'of'art

The'more'rules'we'have,'the'more'opportunities'for'mistakes

7

STUPID'CHARITABLE'TRICKS
Federal'Tax'Rules'(cont.)
Income'Tax'Rules'(cont.)
Partial'Interest'Rule
Donations'of'Partial'Interests'do'not'qualify'for'an'income'tax'charitable'deduction
! 4'exceptions'to'the'rule:

Undivided'portion'(fractional'interest)
Irrevocable'remainder'interest
Qualified'conservation'or'façade'easement
Qualified'split'interest'trusts'and'pooled'income'funds
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STUPID'CHARITABLE'TRICKS
Federal'Tax'Rules'(cont.)
Income'Tax'Rules'(cont.)
Partial'Interest'Rule'(cont.)
Consequences:
! Lack'of'income'tax'charitable'deduction
! Possible'taxable'gift'
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STUPID'CHARITABLE'TRICKS
Federal'Tax'Rules'(cont.)
Income'Tax'Rules'(cont.)
Partial'Interest'Rule'(cont.)
Example:''donor'who'contributes'artwork'but'retains'copyright'(no'deduction)
Example:''donor'contributes'fractional'interest'in'artwork,'and'fractional'interest'in'
the'copyright'(deductible)
Example:''Oil'&'Gas'Interests'are'often'fractional'interests,'so'must'be'careful''
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STUPID'CHARITABLE'TRICKS
Federal'Tax'Rules'(cont.)
Income'Tax'Rules'(cont.)
Related'Use'Rule
Donations'of'tangible'personal'property'will'be'limited'to'a'cost'basis'deduction'
unless,'at'the'time'of'donation,'the'recipient'charity'certifies'that'it'intends'to'use'
the'donated'property'to'further'its'charitable,'tax'exempt'mission
Otherwise,'donor'is'limited'to'a'cost'basis'deduction
Sale'within'3'years'of'donation'requires'filing'of'amended'Form'8282
Common'mistake'is'to'think'that'the'charity'must'hold'the'property'for'3'years
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STUPID'CHARITABLE'TRICKS
Federal'Tax'Rules'(cont.)
Income'Tax'Rules'(cont.)
Intervening'Use'Rule
Federal'income'tax'charitable'deduction'for'a'donation'of'tangible'personal'
property'will'be'delayed'until'such'time'as'all'intervening,'nonAcharitable'interests'
are'extinguished
Ex:''Donation'subject'to'a'retained'life'estate
Ex:''Charitable'remainder'trust

11

Chapter 5
7 of 32

STUPID'CHARITABLE'TRICKS

Federal'Tax'Rules'(cont.)
Income'Tax'Rules'(cont.)
Fractional'Interest'Rule
If'a'donation'of'a'fractional'interest'in'art'is'made,'then'the'donor:
! Must'complete'the'donation'of'the'entire'work'within'the'earlier'of'death'or'10'

years
! Must'use'the'same'appraised'value'of'the'initial'fractional'gift'for'all'subsequent'

fractional'gifts'(for'income'tax'only,'not'gift'or'estate'tax)

! Must'relinquish'possession'for'actual'ownership'periods
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STUPID'CHARITABLE'TRICKS
Federal'Tax'Rules'(cont.)
Estate'and'Gift'Tax'Rules
100%'Fair'Market'Value'Deduction
But'– be'careful'if'you'have'intellectual'property'in'an'estate
! Special'estate'tax'charitable'deduction'related'use'rule'if'the'intellectual'

property'is'bifurcated,'and'separated'from'the'tangible'property'itself,'which'
may'cause'the'estate'to'lose'the'estate'tax'charitable'deduction
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STUPID'CHARITABLE'TRICKS
Donor%Perspective%
Direct'Donations
Split;interest'Donations'(exceptions'to'the'Partial'Interest'Rule)
! Charitable'Gift'Annuities
! Qualified'Split;interest'Trusts'(CRTs'and'CLTs)
! Remainder'Interests
! Conservation/Façade'Easements
! Pooled'Income'Funds

Indirect'Donations
! Private'Foundations
! Donor'Advised'Funds'(Community'Foundations)
! Supporting'Organizations

STUPID(CHARITABLE(TRICKS
Donor%Perspective%– Direct%Giving
Mistake(#1(– Failure(to(Substantiate
! General(Substantiation(Rules(
! For(cash:

<($250(– 3rd party(record(is(sufficient
>($250(– contemporaneous(written(acknowledgement((“CWA”),(with(statement(that(no(
goods(or(services(received;(keep(for(3(years
! For(property
>($500(<($5,000(– CWA,(plus(Form(8283
>($5,000(R CWA,(Form(8283,(and(qualified(appraisal((unless(publicly(traded(stock,(or(
closelyRheld(stock(under($10,000)
Qualified(appraisal(requires(a(qualified(appraiser
! Applies(to(private(foundations(as(well(as(public(charities
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STUPID(CHARITABLE(TRICKS
Donor%Perspective%– Direct%Giving%(cont.)
Mistake(#2(– International(Giving
! If(U.S.(citizen,(or(U.S.(resident,(donates(to(a(non<U.S.(charity,(no(federal(income(tax(

charitable(deduction(is(allowed((OK(for(gift(and(estate(purposes,(but(not(income(tax)

! Work(arounds:

“Friends(of”(organizations
Use(of(private(foundation(to(make(grants
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STUPID(CHARITABLE(TRICKS
Donor%Perspective%– Direct%Giving%(cont.)
Mistake(#3(– Nature(of(Asset(Donated,(Part(1
! No(federal(income(tax(charitable(deduction(for(the(untaxed(appreciation(component(of(

“Ordinary(Income(Property,”(resulting(in(cost(basis(deduction
ShortFterm(capital(gain(stock(or(other(capital(asset
NonFqualified(stock(options((if(you(can(even(give(them(away)
Accrued(interest(on(a(bond
Inventory
Commercial(annuities
Others(
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STUPID(CHARITABLE(TRICKS
Donor%Perspective%– Direct%Giving%(cont.)
Mistake(#3(– Nature(of(Asset(Donated,(Part(2
! “Section(1256”(Contract((certain(options,(such(as(index(options)

Marked(to(market(at(yearGend,(meaning(gain(accrual((and(tax)(each(year
Gain(is(deemed(to(be(60%(LTCG,(40%(STCG
Donation(is(a(termination,(meaning(have(to(reduce(donation(amount(by(the(STCG
Uncertainty(here(
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STUPID(CHARITABLE(TRICKS
Donor%Perspective%– Direct%Giving%(cont.)
Mistake(#3(– Nature(of(Asset(Donated,(Part(3
! Donating(an(asset(subject(to(debt((whether(apparent(or(not)

Real(estate
Master(Limited(Partnerships,(Private(Equity,(Hedge(Funds,(other(partnerships
! A(reduction(in(the(donor’s(share(of(Partnership(debt(is(treated(as(a(cash(distribution,(
perhaps(causing(some(gain(recognition(and/or(limitation(of(deduction(to(basis(
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STUPID(CHARITABLE(TRICKS
Donor%Perspective%– Direct%Giving%(cont.)
Mistake(#3(– Nature(of(Asset(Donated,(Part(4
! Donating(an(asset(that(you(cannot(donate

Incentive(stock(options
Non?vested(stock(options
Restricted(stock(units
Stock(appreciation(rights
Collared(stock
Other(contractually(restricted(assets((shareholders’(agreement,(contractual(lock(up)
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STUPID(CHARITABLE(TRICKS
Donor%Perspective%– Direct%Giving%(cont.)
Mistake(#4(– Assignment(of(Income
! Donating(an(asset,(but(income(attributable(to(that(asset(is(still(the(obligation(of(the(donor(

Compensatory(stock(options((deduction(of($(0,(and(when(the(donee(charity(exercises,(
the(income(is(attributed(back(to(the(donor)
! PreFarranged(Sale

More(common(issue(with(splitFinterest(giving,(especially(CRTs,(and(indirect(giving,(with(
private(foundations(and(donor(advised(funds
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STUPID(CHARITABLE(TRICKS
Donor%Perspective%– Direct%Giving%(cont.)
Mistake(#5(– Related(Use(Rule(for(Tangible(Personal(Property(
! Income(tax(charitable(deduction(for(a(donation(of(tangible(personal(property(will(be(limited(

!
!
!
!

to(cost(basis(unless,(at(the(time(of(donation,(there(was(a(bona(fide(intent(on(the(part(of(the(
donee(charitable(organization(to(use(the(donated(property(in(furtherance(of(its(tax(exempt(
mission
Best(practice(is(to(obtain(a(letter(or(other(documentation(from(the(donee(charity(attesting(
as(to(intended(use
Selling(a(donation(and(putting(proceeds(into(endowment(is(not(a(related(use…ever
Remember(substantiation(rules(
A(real(surprise(– Gold(ETFs(are(often(“grantor(trusts,”(meaning(the(grantor(is(treated(as(
owning(the(underlying(asset,(in(this(case(gold(bullion,(which(is(tangible(personal(property(
Question(– how(could(gold(bullion(ever(be(used(to(further(a(charity’s(mission?
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STUPID(CHARITABLE(TRICKS
Donor%Perspective%– Direct%Giving%(cont.)
Mistake(#6(– Other(Interesting(Issues
! Effect(of(SEC(Rules

Rule(144(may(limit(amount(of(permitted(sales,(which(must(further(be(aggregated(with(
sales(by(donee(charity.((Be(aware(and(coordinate
! Market(discount(rules(for(bonds(
If(donor(purchased(a(bond(below(par,(that(market(discount(is(ordinary(income(at(
disposition,(which(means(it(falls(under(Mistake(#3
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STUPID'CHARITABLE'TRICKS
Donor%Perspective%– Direct%Giving%(cont.)
Specific'Assets
! Commercial'annuities'– Ordinary'Income'Property,'so'whether'a'donation'is'a'disposition,'

causing'ordinary'income'recognition'(which'adds'to'basis),'or'deduction'is'reduced'by'
unrealized'gain,'the'effect'is'a'cost'basis'deduction
! Master'Limited'Partnerships'– possible'issues:
Treated'as'partnerships'for'tax'purposes,'a'donation'could'relieve'the'owner'of'liability,'
same'as'a'cash'distribution'– accounting'nightmares
MultiGstate'issues'– accounting'nightmares
Possible'recapture,'which'reduces'deduction'to'basis'– accounting'nightmares
Unrelated'Business'Taxable'Income'(UBTI)'to'the'donee'– accounting'nightmares
Notice'a'trend?
! S'Corporation'Stock'– charities'may'own'S'Corp'stock,'but'all'income'is'UBTI'(even'
investment'type'income'that'would'normally'be'excluded'from'UBTI)
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STUPID'CHARITABLE'TRICKS
Donor%Perspective%– Split1interest%Giving
Charitable%Gift%Annuities%– contract'between'a'donor'and'a'donee'charity,'whereby'the'
donor'contributes'cash'or'other'assets,'receives'a'promise'(unsecured)'from'the'donee'
charity'to'pay'the'donor,'donor’s'surviving'spouse,'and/or'other'beneficiary'a'certain'amount'
of'money'for'a'certain'period'of'time,'with'the'residuum'retained'by'the'charity
No'real'mistakes'to'consider,'but'donor'should'realize'this'is'an'unsecured'obligation'of'the'
donee'charity,'and'charities'do'sometimes'go'bankrupt
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(Cont.)
• Charitable*Remainder*Trusts*(CRTs)
! Irrevocable*trust
! Inter*vivos*or*testamentary
! Non:charitable*beneficiary*receives*the*“income”*interest,*either*an*annuity*or*
unitrust*amount
! “Income”*interest*is*payable*for*a*life,*joint*lives,*or*term*of*years*not*to*exceed*
20
! Charitable*beneficiary*receives*the*remainder*interest*

26

STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*(cont.)
! “Income”*interest*must*be*either:
Annuity*– fixed*sum*or*fixed*percentage*of*the*initial*contribution*(CRAT)
Unitrust*– fixed*percentage*of*the*net*fair*market*value*of*the*trust,*revalued*
annually*(CRUT)*
! “Income”*interest*must*be:
At*least*5%*of*the*initial*value*of*the*trust
No*more*than*50%*of*the*initial*value*of*the*trust
! Remainder*interest:
Present*value*must*be*at*least*10%*of*the*initial*value
For*CRATs,*must*meet*5%*“probability*exhaustion*test”*
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*(cont.)
Types*of*CRTs
! Charitable*Remainder*Annuity*Trust*(CRAT)*– pays*a*fixed*amount*or*fixed*

percentage*of*initial*trust*principal
! Charitable*Remainder*Unitrust*(CRUT)*or*Standard*Charitable*Remainder*Unitrust*

(STANCRUT)*– pays*a*fixed*percentage*of*the*net*fair*market*value*of*the*trust*
principal,*revalued*annually
! Net*Income*Charitable*Remainder*Unitrust*(NICRUT)*– pays*the*lesser*of
Unitrust*amount*
Net*income*actually*earned*by*the*trust
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*(cont.)
Types*of*CRTs*(cont.)
! Net*Income*With*Make?up*Charitable*Remainder*Unitrust*(NIMCRUT)*– pays*the*

same*as*a*NICRUT,*but*with*accrual*of*shortfall*when*net*income*is*less*than*the*
unitrust*amount,*paid*when*net*income*exceeds*the*unitrust*amount
! FLIP*Charitable*Remainder*Unitrust*(FLIP?CRUT)*– allows*for*a*NICRUT*or*a*
NIMCRUT*to*become*a*STANCRUT*upon*a*“triggering*event”
“Triggering*event”*must*be*something*beyond*the*control*of*the*donor,*the*
unitrust*beneficiary,*the*trustee,*or*any*other*person
Can*only*“flip”*once,*and*only*one*way*(no*“backflips”)
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*(cont.)
Income*Taxes
! CRTs*do*not*pay*income*taxes…unless*they*have*Unrelated*Business*Taxable*

Income*(UBTI)
! Non@charitable*“income”*beneficiaries*do*pay*income*tax*according*to*“WIFO”*

(worst*in,*first*out)
Ordinary*Income,*current*and*accrued
Capital*Gain,*current*and*accrued
Other*Income,*such*as*tax*exempt,*current*and*accrued
Return*of*principal
! Key*word*– deferral…not*avoidance!
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*(cont.)
! Donor*qualifies*for*an*income*tax*charitable*deduction*equal*to*the*present*value*
of*the*remainder*interest*(subject*to*adjusted*gross*income*(AGI)*and*phaseBout*
limitations)
! Diversify*a*concentrated*asset*position*with*deferred*capital*gains*tax*
consequences
! Almost*always*achieve*a*higher*current*after*tax*yield*than*what*was*earned*on*
the*contributed*asset
! Estate*tax*savings
! Benefit*charity*or*charities*of*choice

31

Chapter 5
17 of 32

STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*(cont.)
! CRTs*are*primarily*an*income*tax*planning*tool*with*estate*tax*benefits
! CRTs*are*subject*to*private*foundation*rules,*so*must*avoid*self@dealing
! If*“income”*interest*is*payable*to*other*than*the*donor*or*donor’s*spouse,*gift*
and/or*estate*tax*consequences
! CRATs*work*“better”*in*high*interest*rate*environment
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*Planning*Mistakes
Drafting*Errors*and*Reformation
Investment*Performance
Donor/Income*Beneficiary*Changed*Circumstances
Other*Problems*I*Have*Seen
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*Planning*Mistakes*(cont.)
Drafting*Errors*and*Reformation
! The*potential*consequence*of*a*drafting*error*is*the*loss*of*(income,*gift*or*estate*

tax)*deduction*and*perhaps*the*loss*of*the*income*tax*exemption*for*the*CRT;*the*
trust*will*continue,*but*will*not*be*a*valid*CRT*for*federal*tax*purposes
! Inter*vivos*errors

IRS*has*issued*forms*which,*if*followed,*will*be*valid*CRTs
Allowed*to*make*modifications*to*those*forms*so*long*as*they*comply*with*all*
of*the*applicable*Internal*Revenue*Code*Sections*and*Treasury*Regulations
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*Planning*Mistakes*(cont.)
Drafting*Errors*and*Reformation*(cont.)
! Inter*vivos*errors*(cont.)

Permitted*reformations*– a*CRT*that*fails*the*minimum*value*test*for*the*
remainder*interest*may*be*void*ab*initio,*or*it*may*be*reformed*by*reducing*
the*payout*percentage*or*reducing*the*nonDcharitable*term,*to*meet*the*ten*
percent*minimum*present*value*test*[IRC*Sec.*2055(e)(3)(J)]
Requires*a*judicial*proceeding*that*commences*within*90*days*after*the*due*
date*(including*extensions)*for*the*CRT’s*first*income*tax*return*(or*estate*tax*
return*in*case*of*testamentary*CRTs)
Cannot*increase*the*income*tax*charitable*deduction*that*would*have*been*
otherwise*allowable
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*Planning*Mistakes*(cont.)
Drafting*Errors*and*Reformation*(cont.)
! Inter*vivos*errors*(cont.)

Requirements*for*all*reformations,*including*nonBjudicial*reformations
Difference*between*the*value*of*interest*at*date*of*death*and*reformed*
interest*cannot*exceed*five*percent*of*the*reformed*interest
The*length*of*time*of*the*noncharitable*interest*cannot*be*extended
The*change*is*effective*as*of*the*date*of*death*(for*estate*tax*purposes)*or*
date*of*initial*gift*(for*income*and*gift*tax*purposes)
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*Planning*Mistakes*(cont.)
Drafting*Errors*and*Reformation*(cont.)
! Testamentary*errors

Permitted*reformation*rules*are*the*same*for*testamentary*reformations,*that*
is,*CRTs*that*are*formed*at*the*death*of*the*grantor
The*reformation*rules*for*any*violation*of*the*requirements*of*IRC*Sec.*664*
are*set*forth*in
IRC*Section*2055(e)(3)*– estate*tax*charitable*deduction
IRC*Section*2522(c)(4)*– gift*tax*charitable*deduction*
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*Planning*Mistakes*(cont.)
Investment*Performance
At*time*of*formation,*we*are*assuming*that*the*CRT*will*earn*the*applicable*rate*on*
a*linear*basis*(which*will*never*happen!)
! If*it*earns*more
CRAT*– all*excess*benefits*the*remainder*beneficiary
CRUT*– the*“income”*and*remainder*beneficiaries*share*in*the*excess*to*the*
extent*of*their*respective*interests
! If*it*earns*less
CRAT*– runs*the*risk*of*running*out*of*money
CRUT*– theoretically,*will*never*run*out*of*money,*but*both*“income”*and*
remainder*beneficiaries*will*receive*less*than*anticipated
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*Planning*Mistakes*(cont.)
Investment*Performance*(cont.)
Can*you*reduce*the*percentage*payout*if*you*find*that*mandated*distributions*
exceed*earnings?
! Example:**client*sets*up*8%*CRAT,*and*market*is*underperforming*so*that*the*

CRAT*principal*is*declining*more*rapidly*than*anticipated,*from*both*market*
decline*and*continuing*annuity*payments.**Client*wants*to*reduce*the*8%*payout*
to*5%
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*Planning*Mistakes*(cont.)
Investment*Performance*(cont.)
Too*bad!
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*Planning*Mistakes*(cont.)
Investment*Performance*(cont.)
The*client*could*do*a*termination,*discussed*below,*including*giving*the*income*
interest*to*the*remainder*charity*so*that*market*declines*do*not*matter*to*the*CRAT*
because*the*charity*will*receive*whatever*is*left*over
Or,*the*client*could*give*3%*(or*more*or*less)*of*the*8%*to*the*charity.**This*does*not*
solve*the*problem*of*underperformance,*but*it*would*get*more*money*to*the*
charity*sooner,*before*the*CRAT*runs*out*of*money*
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*Planning*Mistakes*(cont.)
Donor/Income*Beneficiary*Changed*Circumstances
! Donor/”income”*Beneficiary

Wants/needs*the*value*of*his*interest*now
No*longer*wants/needs*the*interest
Either*could*be*prompted*by*lower*than*expected*investment*performance
Gets*divorced
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*Planning*Mistakes*(cont.)
Donor/Income*Beneficiary*Changed*Circumstances*(cont.)
An*option*– especially*attractive*today*– is*to*terminate*the*CRT
! Low*Section*7520*rate*(2.8%*in*June,*2019*compared*to*an*average*historical*rate*

of*6%*or*more)*gives*a*higher*value*to*the*“income”*interest,*especially*for*
annuity*trusts
Lower*remainder*value*=*lower*income*tax*deduction
! Low*capital*gains*rate*means*less*incentive*to*defer
! Prospect*of*higher*capital*gains*rate*in*the*future*means*that*the*use*of*a*CRT*
would*defer*capital*gains*to*a*higher*rate*environment

43

Chapter 5
23 of 32

STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*Planning*Mistakes*(cont.)
Donor/Income*Beneficiary*Changed*Circumstances*(cont.)
If*the*reasons*to*establish*CRTs*are*“upside*down,”*then*it*stands*to*reason*that*
terminating*existing*CRTs*may*make*sense
Who*Do*You*Represent?
! Generous*Donor/”Income”*Beneficiary
! Needy*Donor/”Income”*Beneficiary
! Divided*Donor/”Income”*Beneficiary
! Charitable*Remainderman
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*Planning*Mistakes*(cont.)
Donor/Income*Beneficiary*Changed*Circumstances*(cont.)
Generous*Donor/”Income”*Beneficiary
! “Income”*beneficiary*who*no*longer*needs*the*“income”*from*the*CRT,*and*

simply*donates*that*interest*to*the*charitable*remainderman
Low*7520*rate*=*higher*valuation*of*that*interest*=*better*deduction
“Income”*interest*is*a*capital*asset,*with*deemed*basis*of*zero,*so*50/30%*AGI*
limitation*if*short*term*(unlikely)*or*30/20%*AGI*limit*if*long*term
Cost*basis*limitation*(which*is*zero)*if*the*remainderman*is*a*private*
foundation*(or*donor*has*right*to*change*to*private*foundation)
This*only*works*well*if*the*remainder*beneficiary*is*a*public*charity*
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*Planning*Mistakes*(cont.)
Donor/Income*Beneficiary*Changed*Circumstances*(cont.)
Needy*Donor/”Income”*Beneficiary
! “Income”*beneficiary*who*either*needs*or*wants*their*money*now*rather*than*

over*the*defined*payment*period*(life*or*term)

! Several*ways*to*sell*the*“income”*interest,*to*the*charity*or*to*a*third*party,*or*

the*charitable*and*nonIcharitable*beneficiaries*agree*to*a*termination
State*law*must*allow
“Income”*beneficiary*cannot*be*terminally*ill
Avoid*selfIdealing*issues
Each*interest*receives*its*actuarially*computed*present*value*
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*Planning*Mistakes*(cont.)
Donor/Income*Beneficiary*Changed*Circumstances*(cont.)
Needy*Donor/”Income”*Beneficiary
! “Income”*beneficiary*receives*a*lump*sum*equal*to*the*present*value*of*their*

interest
Treated*as*the*sale*of*a*capital*asset,*with*deemed*basis*of*zero,*to*the*
remainderman
! Rev.Proc.*2008M3,*2008M1*I.R.B.*110*– this*is*so*common,*that*IRS*will*no*longer*
issue*advance*rulings*on*whether*early*termination,*when*all*parties*receive*
their*actuarial*share*of*the*CRT,*will*cause*disqualification,*termination*of*private*
foundation*status,*selfMdealing*or*taxable*expenditure
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*Planning*Mistakes*(cont.)
Donor/Income*Beneficiary*Changed*Circumstances*(cont.)
Divided*Beneficiary
! Division,*not*a*termination
! Usually,*but*not*necessarily,*a*divorce
! Number*of*PLRs*and*Revenue*Rulings*that*approve*this,*so*long*as*the*economic*

interests*are*not*changing
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*Planning*Mistakes*(cont.)
Donor/Income*Beneficiary*Changed*Circumstances*(cont.)
Charitable*Remainderman
! How*can*you*object*to*the*Generous*Donor?
! Unaffected*by*the*Divided*Donor
! What*about*the*Needy*Donor?

If*a*CRAT,*with*significant*asset*declines,*the*annuity*will*likely*exhaust*the*
trust,*so*the*charity*gets*nothing*– so*something*now*is*better*than*nothing*
later
If*a*CRUT,*theoretically*unaffected*by*asset*decline,*but*perhaps*better*to*get*
something*now*to*invest*in*own*funds
! In*short,*charity*should*not*object

49

Chapter 5
26 of 32

STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*Planning*Mistakes*(cont.)
Other*Problems*I*Have*Seen
! “MixedBUse”*CRT*– testamentary*CRT*that*pays*education*expenses*of*

!
!
!
!

grandchildren*so*long*as*they*maintain*a*B*average*and*don’t*abuse*drugs.**
Education*assistance*terminates*at*age*35,*and*if*they*graduate*by*then,*then*
they*get*a*stated*dollar*amount.*CRT*terminates*when*last*grandchild*attains*age*
35,*remainder*to*3*named*charities
CRT*distributes*appreciated*securities*in*payment*of*the*annuity/unitrust*amount
CRT*pays*a*portion*of*the*annuity/unitrust*to*charity
CRT*formed*by*S*Corporation
CRT*pays*annuity/unitrust*payment*to*another*trust
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Remainder*Trusts*Planning*Mistakes*(cont.)
Other*Problems*I*Have*Seen
! CRT*includes*power*to*invade*corpus
!
!
!
!
!
!
!
!

CRT*pays*the*income*tax*of*the*“income”*beneficiary
CRT*allows*donor*to*change*charities
CRT*allows*donor*to*change*charities,*including*to*a*private*foundation
CRT*pays*to*someone*for*life,*then*for*20*years*to*someone*else
CRT*funded*with*art*or*collectibles
CRT*funded*with*partnership*interests
CRT*funded*with*deferred*annuities
CRT*with*the*charity*serving*as*trustee
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Lead*Trusts
Irrevocable*trust
Inter*vivos*or*testamentary
Charitable*beneficiary*receives*the*“income”*interest,*either*an*annuity*or*unitrust*
amount
“Income”*interest*is*payable*for*life,*lives,*or*term*of*years*(notice,*no*limitation*on*
term*of*years),*or*even*for*a*life*plus*term*of*years
Non?charitable*beneficiary*receives*the*remainder*interest
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STUPID*CHARITABLE*TRICKS

Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Lead*Trusts*(cont.)
! “Income”*interest*must*be*either:
Guaranteed*Annuity*Interest,*which*is*a*sum*certain*at*least*annually*(CLAT)
Unitrust*Interest,*which*is*a*fixed*percentage*of*trust*assets,*revalued*annually*
(CLUT)
! CLT*must*also*be*either
Grantor*Trust*– donor*entitled*to*income*tax*charitable*deduction*when*
funded,*but*must*also*report*income*of*trust*in*future*years
NonHgrantor*Trust*– no*upHfront*income*tax*deduction,*but*the*trust*itself*is*
responsible*for*any*income*tax*consequences
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STUPID*CHARITABLE*TRICKS

Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Lead*Trusts*(cont.)
! Types*of*CLTs
Charitable*Lead*Annuity*Trust*(CLAT)
Charitable*Lead*Unitrust*(CLUT)
! Benefits*of*CLTs/Planning*Thoughts

Non@grantor*CLT*is*a*leveraged*gifting*technique,*similar*in*structure*and*
purpose*to*a*Grantor*Retained*Annuity*Trust*(GRAT)
Non@grantor*CLT*has*incidental*income*tax*benefit*of*not*being*subject*to*AGI*
limits
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STUPID*CHARITABLE*TRICKS
Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Lead*Trusts*(cont.)
! Benefits*of*CLTs/Planning*Thoughts*(cont.)
All*CLTs*allow*funding*charitable*gifts*without*permanently*giving*away*an*
asset
Grantor*CLT*provides*current*income*tax*charitable*deduction*for*present*
value*of*the*income*stream*going*to*charity*in*future*years,*which*may*be*
useful*against*income*spike
CLTs*are*not*tax*exempt,*so*either*grantor*(of*grantor*CLT)*or*the*trust*itself*
are*subject*to*income*tax
! CLTs*are*subject*to*private*foundation*rules
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STUPID*CHARITABLE*TRICKS

Donor%Perspective%– Split1interest%Giving%(cont.)
• Charitable*Lead*Trusts*Planning*Mistakes
• CLTs*are*not*“charitable”*trusts,*so*not*subject*to*the*stringent*rules*as*are*CRTs
• Mitigates*the*number*of*drafting*and*trust*administration*errors
• CLTs,*as*split?interest*trusts,*are*subject*to*some*of*the*private*foundation*excise*
tax*rules*such*as*self?dealing,*excess*business*holdings
• Monitor*funding*with*closely?held*stock*or*Family*Limited*Partnership*(FLP)*
interests*because*of*excess*business*holding*rules
• Monitor*distributions*if*to*a*private*foundation*to*avoid*Section*2036*
inclusion*if*CLT*grantor*is*also*a*disqualified*person*of*the*foundation
• Avoid*contributing*encumbered*property,*because*of*possible*gain*recognition*
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STUPID(CHARITABLE(TRICKS
Donor%Perspective%– Indirect%Giving
Private(Foundations
Donor(Advised(Funds((including(Community(Foundations)
Supporting(Organizations
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STUPID(CHARITABLE(TRICKS
Donor%Perspective%– Indirect%Giving%(cont.)
• Private(Foundations
! A(charitable(entity(formed(by(an(individual(or(family(to(carry(out(charitable(
activities
Private(non7operating(foundation(– makes(grants(to(other(charities
Private(operating(foundation(– conducts(its(own(charitable(activities
! Since(the(creator(maintains(significant(control(over(investments,(operations(and(
future(grants,(private(foundations(have:
Least(favorable(tax(status
Exposure(to(excise((penalty)(taxes(for(errant(behavior
Possible(loss(of(exemption(for(errant(behavior((
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STUPID(CHARITABLE(TRICKS
Donor%Perspective%– Indirect%Giving%(cont.)
•Private(Foundations((cont.)
! Tax(on(Net(Investment(Income((different(definition(than(for(3.8%(surtax)
! Qualifying(Distributions(– nonDoperating(foundations(must(pay(out(“income,”(
defined(to(be(5%(of(nonDcharitable(use(assets,(each(year,(within(12(months(of(
end(of(year,(or(face(30%(tax(on(shortfall
Calculated(and(selfDreported(on(Form(990DPF
! SelfDDealing(– no(direct(or(indirect(financial(transactions(between(the(foundation(
and(its(“disqualified(persons”
SelfDdealing(is(the(most(common(excise(tax(violation;(loans(from(foundations(
is(most(common(form(of(self(dealing,(followed(by(compensation(issues(
! Taxable(Expenditures(– prohibition(on(political(activities((with(exceptions)(or(
payments(to(individuals((with(exceptions)
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STUPID(CHARITABLE(TRICKS
Donor%Perspective%– Indirect%Giving%(cont.)
•Private(Foundations((cont.)
! Excess(Business(Holdings(– basically,(cannot(own(more(than(20%(of(voting(shares(
of(a(business,(aggregated(with(ownership(of(disqualified(persons
New,(limited(exception
! Jeopardy(Investments(– though(not(defined,(focus(is(on(investment(process,(not(
specific(investments
! Termination

Can(be(subject(to(100%(tax
! Unrelated(Business(Taxable(Income((“UBTI”(or(“UBIT”)

STUPID'CHARITABLE'TRICKS
Donor%Perspective%– Indirect%Giving%(cont.)
• Donor'Advised'Funds
! An'account'maintained'by'a'public'charity'where'the'donor'has'retained'the'
right'to'advise'(but'not'direct)'where'future'distributions'will'be'made
! May'be'maintained'by'a'community'foundation,'a'financial'services'company,'or'
even'an'operating'charity'such'as'a'university
! Less'expensive'(on'the'low'end),'easier'to'administer,'version'of'a'private'
foundation,'without'the'same'level'of'continuing'donor'control
! Funding'– refer'back'to'Direct'giving
! Operation'–mistakes'are'unlikely'since'DAF'is'operated'by'sponsoring'
organization,'not'donor
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STUPID'CHARITABLE'TRICKS
Donor%Perspective%– Indirect%Giving%(cont.)
•Supporting'Organizations
Pension'Protection'Act'of'2006'made'significant'changes'to'qualification'
requirements'for'Supporting'Organizations,'especially'“NonKfunctionally'integrated'
Type'III'Supporting'Organizations”

STUPID'CHARITABLE'TRICKS
Donee%Perspective
• Substantiation
• Gift'Acceptance
• For'donations'other'than'cash'and'marketable'securities,'does'the'charity'have'the'
ability,'internally'or'through'outside'service'providers:
• Sell'the'asset
• Manage'the'asset
• Recognize'assets'that'produce'UBTI
! Reputational'risk
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Example 1: Married couple, both have U.S. green card or
citizenship, both spend time and/or have assets outside the
U.S. and/or foreign citizenship (incl. dual)
 OK for you to accept these clients! Citizens/domiciliaries subject to regular
tax rules; regular marital deduction rules for citizen spouses; QDOT &
treaty rules for non-citizen spouses
 Rev. Rul. 80-209

 BUT





© Alston & Bird LLP 2019

engage foreign counsel
know applicable treaty rules
know treaty and non-treaty foreign tax credit rules
recognition of Will in foreign country/one Will or two/
prohibited dispositions (e.g. trusts)
2
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Example 2: Married couple, both are citizens of the same
foreign country and live there full-time, travel to U.S. on
business/tourist status (B visa or VWP) , never more than
120 days in a calendar year
 OK for you to accept these clients if you know this area of the tax law
 Rev. Rul. 80-209

 MAKE SURE
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engage foreign counsel
know situs rules
know applicable treaty rules
recognition of Will in foreign country/one Will or two/
prohibited dispositions (e.g. trusts)
3
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Example 3: Same as Example 2, except E/L/H or other visa
and both spouses spend more than 183 days in the U.S. in
most calendar years
 Same answer, even though clients will file U.S. resident income tax returns
on Form 1040 (I.R.C. § 7701(b)) unless income tax treaty overrides
 Rev. Rul. 80-209

 Unmarried clients/spouses with different status

© Alston & Bird LLP 2019
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Rev. Rul. 80-209
 Visa status not determinative of domicile if individual is not in compliance
with immigration laws and/or terms of visa or green card
 Domicile in one of the 50 states or D.C. (Pacquette v. Commissioner):






possessions
where time is spent
where homes are
church/temple/etc., clubs, voter registrations, driver licenses
subjective test (“true home”)

 Treaty tie-breaker rules/savings clause
© Alston & Bird LLP 2019
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Examples 2 and 3
(nonresidents for U.S. estate and gift tax purposes)
 Tax on U.S. situs property only; no tax on lifetime gifts of intangible property
even if U.S. situs (see outline re pre-2008)
 Tiny estate tax exemption; no gift tax exemption at all
 Pro-rated estate tax exemption under treaty if worldwide assets disclosed?

 Pro-rated deductions if worldwide assets disclosed
 No foreign death tax credit
 Some non-probate transfers may not get section 1014 basis adjustment if
not subject to U.S. estate tax
 Expansive treaty benefits (savings clause does not apply)
© Alston & Bird LLP 2019
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U.S. Situs Property: Real Estate
 Directly held real estate in one of 50 states or D.C. always U.S. situs; never
overridden by treaty
 1,000 year lease?
 Mortgage to secure nonrecourse debt in excess of value of property?

 Real estate held through entities – see following slides

© Alston & Bird LLP 2019
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U.S. Situs Property: Tangible Personal Property
 U.S. situs if physically located in U.S., except for certain artworks on loan for
exhibition (see outline)
 Could be overridden by treaty if not business property
 TPP in transit

 Cash and currency
 Checks and wire transfers
 GCM 36860 (it is OK to disregard this GCM)

 Defunct currency
 Currency in force (coins and paper)
 Play it safe!

 Diplomats
© Alston & Bird LLP 2019

8

Chapter 6
9 of 22

U.S. Situs Property: Intangible Property
 Stock
 Debt
 Deposits with bank, S&L or insurance company (if not ETB)
 Does not include fiduciary account managed by bank
 Does not include currency in SDB

 Deposits with foreign branch of U.S. bank even if ETB
 Portfolio indebtedness (see outline)
 What if decedent was U.S. income tax resident at time of death (days of presence)?

 Life insurance proceeds
 Other intangible property
© Alston & Bird LLP 2019
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U.S. Situs Property: Special Situations









Partnerships
Interests in trusts or estates
Disregarded entities
Stock options and retirement plans
Unincorporated businesses
Licenses
Copyrights and other intellectual property
Tort claims and other lawsuits

© Alston & Bird LLP 2019
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Foreign Death Tax Credits
 Citizens/residents only
 Know treaty rules (e.g., U.S. citizen domiciled in foreign country; U.S.
citizen or resident decedent with foreign beneficiaries subject to foreign
inheritance tax)
 “First limitation” and “second limitation” (next slide)
 No foreign gift tax credit! (Unless provided by treaty)

© Alston & Bird LLP 2019
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Foreign Tax Credit: First and Second Limitations
 $1M U.S. real estate and $1M foreign real estate; no other assets; all estate
and gift tax exemption used during life; $400,000 foreign death tax on
foreign real estate; survived by spouse and one child
 Foreign real estate specifically bequeathed to child and U.S. real estate bequeathed
to wife ($200,000 marital deduction and $200,000 of U.S. estate tax): first limitation
is $400,000 (100% of foreign tax); second limitation is $400,000 (100% of U.S. tax);
credit is $400,000
 Vice versa: first limitation is $400,000 (100% of foreign tax); second limitation is zero
(all foreign property qualifies for marital deduction)
 Everything goes to spouse and child 50/50: second limitation is $200,000
 Unless Will directs that FTC property not be used to fund marital share
© Alston & Bird LLP 2019
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Conclusion
 Know treaty rules
 Know FTC rules
 Know advanced concepts if client is NRA
 Gift tax intangibles exception!

 8-out-of-15
 Engage foreign counsel!

© Alston & Bird LLP 2019
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PRIVILEGES)IN)THE)ESTATE
PLANNING)CONTEXT
Fiduciary)Law)Institute
Fernandina)Beach,)Florida
July)12,)2019
___________________________
STEPHANIE)LOOMIS2PRICE
WINSTEAD)PC
600)Travis)Street,)Suite)5200
Houston,)Texas))77002
713.650.2750
Fax:))713.650.2400
sloomisprice@winstead.com
©"2019."Stephanie"Loomis4Price.""All"rights"reserved.

Anticipate-Your-Potential-Audience
! Documents-prepared-by
– Estate-planning-lawyer
– Client
– Accountant,-financial-advisor,-insurance-agent,-MD
– Any-other-person-involved
! May-be-reviewed-by
– IRS-examining-agent
– Appeals-Officer
– District-Counsel
– Judge
– Jury
4832%9177%6799 ©2019.-Stephanie-Loomis%Price.--All-Rights-Reserved.
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Understand-IRS’s-Broad-Summons-Power
!

!

!

Purpose
– Ascertain-return’s-correctness
– Determine-whether-return-should-have-been-filed
– Determine-liability-of-any person-for-any internal-revenue-tax
Effect
– May-examine-books,-papers,-records,-or-other-data
– Summons:
! person-liable-for-tax
! officer-or-employee
! any-person-having-possession,-custody,-or-care
! any-other-person-the-IRS-may-deem-proper
Subject-to-privileges
– Query-whether-subject-to-Federal-Rules-of-Evidence

I.R.C.-

7602(a).
4832%9177%6799 ©2019.-Stephanie-Loomis%Price.--All-Rights-Reserved.
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Preserve-All-Privileges
!
!
!
!

Attorney/Client-Privilege
Work-Product-Doctrine
Medical-Privileges
Tax-Practitioner-Privilege

4832%9177%6799 ©2019.-Stephanie-Loomis%Price.--All-Rights-Reserved.
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Attorney/Client-Privilege
! Purpose-is-to-encourage-complete-exchange-ofall-sensitive-information
! What-the-privilege-covers:
– Wigmore's-Definition:
! communication! made-in-confidence
! for-purpose-of-securing-legal-advice
! from-legal-advisor
! including-any-document-or-other-record-revealing-such-acommunication

! Privilege-is-client's-to-waive
4832%9177%6799 ©2019.-Stephanie-Loomis%Price.--All-Rights-Reserved.
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Whose-Communications-are-Privileged?
! Lawyer-as-counselor-or-planner
! Third-parties-– secretary,-accountant,-or-financial-advisor
IF
communicated-for-purpose-of-facilitating-rendition-of-legaladvice
! Even-prospective clients-who-reasonably-believe-that-theyare-seeking-legal-advice
– Courts-define-“client”-broadly

4832%9177%6799 ©2019.-Stephanie-Loomis%Price.--All-Rights-Reserved.
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What-is-Privileged?
! confidential-communications
! between-privileged-persons-(attorney-andclient)
! for-purpose-of-facilitating-rendition-of-legaladvice

4832%9177%6799 ©2019.-Stephanie-Loomis%Price.--All-Rights-Reserved.
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What-the-Privilege-May-Not-Cover
!
!
!
!
!
!
!
!
!
!

non%client-family-members
stock-brokers,-accountants,-and-other-third-parties
– if-not made-to-“assist-the-attorney-in-rendering-advice-to-the-client”
work-papers-of-the-attorney-(But-see-work-product-doctrine)
correspondence-with-third-parties
underlying-facts
bills-and-invoices
business-advice
dual-purpose-advice
tax-opinions
attorneys-as-tax-return-preparers,-return-preparation-materials

4832%9177%6799 ©2019.-Stephanie-Loomis%Price.--All-Rights-Reserved.
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Attorney-as-Tax-Return-Preparer
!

Advice-rendered-in-connection-with-tax-return-preparation-may$not$be$
covered
– “Dual-purpose” documents-prepared-for-tax-return-and-litigation-maynot-be-privileged
! due-to-relationship-to-tax-return
– If-“verifying-the-accuracy-of-a-return,” representation-is-“accountant’swork”
! whether-done-by-an-accountant-or-a-lawyer
– If-lawyer-deals-“with-issues-of-statutory-interpretation-or-case-law-thatthe-revenue-agent-may-have-raised” in-audit,-“lawyer-is-doinglawyer’s-work-and-the-attorney%client-privilege-may-attach”

See,$e.g.,-Neuder$v.$Battelle$Pac.$Nw.$Nat’l$Lab.,-194-F.R.D.-289,-292-(D.D.C.-2000)S
Pippenger$v.$Gruppe,-883-F.-Supp.-1201,-1207-(S.D.-Ind.-1994).
United$States$v.$Frederick,-182-F.3d-496-(7th-Cir.-1999).
4832%9177%6799 ©2019.-Stephanie-Loomis%Price.--All-Rights-Reserved.
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Beware-Waiver
! Beware:
– even-if-document-is-privileged,-privilege-can-be-waived
– In-Tax-Court,-party-asserting-privilege-has-burden-toprove-no-waiver
– Inadvertent-waiver-may-be-imputed-to-client
! Electronic-file-sharing-service-(The-Cloud)

– Subject-matter-waiver

! When-to-waive?
–
2036
– Defense-of-reasonable-cause-and-good-faith
! reliance-on-advice-of-tax-advisors
! e.g.,-tax-opinion-letter

4832%9177%6799 ©2019.-Stephanie-Loomis%Price.--All-Rights-Reserved.
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Attorney-Work-Product-Doctrine
!

Definition
– Materials-prepared-“in-anticipation-of-litigation”
! different-standards-for-"anticipation"
– real-possibility
– communicated-"with-an-eye-toward-litigation"
– in-anticipation-of-"foreseeable"-litigation
– because-of-prospect-of-litigation
– likely-to-lead-to-litigation
– as-long-as-primary-purpose-“was-to-aid-in-possible-futurelitigation"
– By-a-party-or-the-party’s-representative

See,$e.g.,$Hickman$v.$Taylor,-329 U.S.-495-(1947)W-Fed.-R.-Crim.-P.-16(b)(2)W-Fed.-R.-Civ.-P.-26(b)(3).
Energy$Capital$Corp.$v.$United$States,-45-Fed.-Cl.-481,-485-(2000).
A. Michael’s$Piano,$Inc.$v.$Fed.$Trade$Comm.,-18-F.3d-138,-146-(2d-Cir.-1994).Schiller$v.$N.L.R.B.,-964-F.2d-1205,-1208-(D.C.-Cir.-1992).United$States$v.$Rockwell$Int’l,-897-F.2d-1255,-1266-(3d-Cir.-1990).
Binks$Mfg.$Co.$v.$Nat’l$Presto$Indus.,$Inc.,-709-F.2d-1109,-1119%20-(7th-Cir.-1983).
United$States$v.$Davis,-636-F.2d-1028,-1040-(5th Cir.-1981).
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Attorney-Work-Product-Doctrine-(cont'd)
! Purpose
– Creates-a-zone-of-privacy-for-strategic-litigationplanning
– Prevents-one-party-from-piggybacking-on-another'swork

! Difficult-to-argue-that-estate-planning-attorney’sinternal-memos-or-work-papers-are-prepared“in-anticipation-of-subsequent-litigation”
– But-see-areas-of-IRS-focus-(limited-partnerships)
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Attorney-Work-Product-Doctrine-(cont'd)
! Two-types
– Opinion-"core"-work-product,-not-subject-todiscovery
– Factual-work-product,-subject-to-discovery-onlyupon-showing-of:
! substantial-need
! Inability-to-secure-elsewhere-without-undue-hardship

F.R.C.P.-

26(b)(3)(ii).
4832%9177%6799 ©2019.-Stephanie-Loomis%Price.--All-Rights-Reserved.

Page-13

Medical-Privileges
! Federal-versus-state-privileges
– Doctor-versus-Psychotherapist-privilege
! Jaffee%v.%Redmond
– Psychotherapy-is-“rooted-in-the-imperative-need-forconfidence-and-trust”
– Physical-illness-– Requires-physical-examination,-objectiveinformation-supplied-by-patient,-and-diagnostic-test-results

Jaffee%v.%Redmond,-518-U.S.-1-(1996).
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Tax-Practitioner-Privilege
! I.R.C.-

7525

– Extends-the-attorney(client,privilege-to-confidentialcommunications-between-taxpayers-and-tax-practitioners
– Same-“communication[s]-between-taxpayer-and-anattorney”
– in-non%criminal-matters-brought-by-or-against-the-U.S.government

! Exceptions:
– criminal-matters
– tax-shelters
– non%federal-matters-(such-as-bankruptcy)
I.R.C.-

7525.
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Tax-Practitioner-Privilege-(cont'd)
! WARNING:-- 7525-privileged-communicationloses-privilege-protection-if-IRS-commencescriminal-investigation
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Production-of-Client-File
! Put-client-in-position-to-produce-file-if-in-client'sbest-interest
! Best-evidence-of-transaction's-purpose-oftencomes-from-correspondence-prepared-inconnection-with-transaction
– Correspondence-outlining-business-and-financial(non%tax)-reasons

4832%9177%6799 ©2019.-Stephanie-Loomis%Price.--All-Rights-Reserved.
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Privileges-and-Appraisers
! Kovel
–
–
–
–

Attorney-should-hire-consultant
Consultant-is-working-at-attorney's-direction
Work-is-not-pure-return-preparation
Work-of-consultant-belongs-to-attorney

– Purpose-of-engagement-is-to-assist-attorney-in-rendering-legaladvice-to-client
– Beware-use-of-pre%existing-relationship-between-appraiser-andclient
! Pre%Kovel communications-likely-are-not-privileged

See,(e.g.,(United(States(v.(Kovel,-296-F.2d-918-(2d-Cir.-1961)SUnited(States(v.(Tweel,-550-F.2d-297-(5th Cir.-1977)S
Cavallaro v.(United(States,-284-F.3d-236,-246-(1st-Cir.-2002).
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Privileges-and-Appraisers-(cont’d)
! But-what-does-Kovel really-say?
– Facts
– Accounting-is:
! “Foreign-language-to-some-lawyers-in-all-cases
! AND
! To-almost-all-lawyers-in-some-cases.”

! Can-appraiser-communications-be-privileged?
– At-return-preparation-stage,-likely-not
– At-trial-stage,-likely-so

4832%9177%6799 ©2019.-Stephanie-Loomis%Price.--All-Rights-Reserved.
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Effect-of-Asserting-Privilege
on-Burden-of-Proof
! I.R.C.-

7491

– Where-taxpayer-has:
! kept-all-records-required-by-Code
! cooperated-with-reasonable-requests-by-Secretary-forwitnesses,-information,-documents,-meetings,-and-interviews

– And-taxpayer-is-not-partnership,-corporation,-or-trust

! Request-for-privileged-materials-should-NOT-beconsidered-reasonable-request
! Filing-Motion-to-Quash-Summons-does-notnecessarily-indicate-lack-of-cooperation
Estate&of&Kohler&v.&Comm’r,-T.C.-Memo-2006%152.
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Anticipate-Your-Audience
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I.  

INTRODUCTION  

This  article  will  provide  practical  tips  with  some  discussion  on  recent  developments  
in  audits  and  case  law  related  to  privileges  applicable  to  estate  planning,  with  a  particular  
focus  on  drafting  audit  responses  related  to  transfer  tax  returns  with  closely  held  interests.      
II.  

ANTICIPATE  YOUR  POTENTIAL  AUDIENCE  DURING  PLANNING  STAGE  
A.  

PREPARATION   FOR   TRANSFER   TAX   AUDIT   OR   DISPUTE   BEGINS   AT   ESTATE  
PLANNING  LEVEL  

The   typical   knee-jerk   reaction   to   a   request   for   documents   or   correspondence  
(particularly  documents  in  a  lawyer’s  file)  is  to  assert  all  applicable  privileges  and  refuse  
to  produce  the  documents.    However,  the  attorney-client  privilege  and  the  attorney  work  
product  doctrine  may  not  protect  all  contents  in  the  planner’s  file.    More  importantly,  the  
production  of  carefully  drafted  estate  planning  correspondence  or  similar  documents  in  
response  to  such  a  request  can  actually  help  the  taxpayer’s  case  with  the  examiner  or  in  
litigation.    With  that  goal  in  mind,  when  working  on  a  client’s  estate  plan,  estate  planners  
should  assume  that  every  document  prepared  by  the  lawyer,  the  client,  the  accountant,  
or  any  other  person  involved  in  the  estate  planning  process  may  be  reviewed  by  an  IRS  
agent,  appeals  officer,  district  counsel,  or  ultimate  finder  of  fact  in  litigation  (sometimes  a  
jury).  
Preparation  for  the  transfer  tax  dispute  begins  at  the  estate  planning  level.    When  
writing   letters   or   internal   memoranda,   estate   planners   should   think   about   how   each  
document  will  look  to  an  IRS  agent,  an  appeals  officer,  or  the  ultimate  finder  of  fact  in  
litigation.      Have   all   relevant   reasons   for   the   transaction   been   discussed?      Or   only   the  
estate  and  gift  tax  savings  that  might  be  achieved  through  the  transaction?    The  client  
and  the  client’s  advisors,  such  as  accountants  or  stockbrokers  who  are  involved  in  the  
estate  planning  process,  should  be  aware  that  their  files  may  be  subject  to  production  in  
a  tax  audit  or  in  litigation.    And,  in  some  circumstances,  the  client  may  wish  to  waive  the  
relevant  privileges  and  voluntarily  produce  those  files.  
B.  

UNDERSTAND  IRS’S  BROAD  SUMMONS  POWER  

The  IRS  has  broad  summons  powers  that  can  be  used  to  require  documents  or  
compel  testimony  from  a  taxpayer,  the  taxpayer’s  representative,  or  a  third  party.    For  the  
purpose  of  “ascertaining  the  correctness  of  any  return,  making  a  return  where  none  has  
been  made,  [or]  determining  the  liability  of  any  person  for  any  internal  revenue  tax,”  the  
IRS  is  authorized  to:    (i)  examine  any  books,  papers,  records,  or  other  data  that  may  be  
relevant   or   material   to   such   an   inquiry;;   and   (ii)  summons:      the   person   liable   for   tax   or  
required  to  perform  the  act;;  any  officer  or  employee  of  such  person;;  any  person  having  
possession,   custody,   or   care   of   books   of   account   containing   entries   relating   to   the  
business  of  the  person  liable  for  tax  or  required  to  perform  the  act;;  or  any  other  person  
that  the  IRS  may  deem  proper  to  produce  such  books,  papers,  records,  or  other  data.    
I.R.C.  §  7602(a).  
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Subject   to   any   applicable   privileges,   the   IRS   can   summons   the   taxpayer,   the  
taxpayer’s  attorney,  the  taxpayer’s  accountants,  and  other  third  parties  to  produce  books,  
papers,  records,  or  other  data  and  to  testify  on  matters  relevant  or  material  to  the  IRS’s  
inquiry.    This  summons  power  includes  lawyers,  accountants,  and  advisors  involved  in  
the  planning  process.    It  also  includes  doctors  and  other  health  care  providers.    The  range  
of  discoverable  documents  is  also  very  broad  and  generally  includes  all  documents  in  any  
form   (including,   for   example,   electronically   stored   information   such   as   emails   and  
voicemails).  
To   enforce   a   summons,   the   IRS   must   demonstrate   that   the   summons:      (1)  was  
issued  for  a  legitimate  purpose;;  (2)  seeks  information  relevant  to  that  purpose;;  (3)  seeks  
information   that   is   not   already   within   the   IRS’s   possession;;   and   (4)  satisfies   all  
administrative   steps   required  by   the   Internal  Revenue   Code.      United   States   v.   Powell,  
379  U.S.  48,  57-58  (1964).    However,  the  IRS’s  broad  summons  power  remains  subject  
to  traditional  privileges  and  limitations.    United  States  v.  Euge,  444  U.S.  707,  714  (1980).    
Thus,  if  the  attorney-client  privilege  attaches  to  documents  requested  by  the  IRS,  the  IRS  
has  no  right  to  issue  a  summons  to  compel  their  production.  
C.  

PUT   CLIENT   IN   POSITION   TO   PRODUCE   CORRESPONDENCE   OR   DOCUMENTS   IN  
FILES  IF  IN  CLIENT’S  BEST  INTEREST  TO  DO  SO  

The  assertion  of  privileges  at  the  audit  or  Tax  Court  level  may  lead  to  an  inference  
that  the  taxpayer  is  hiding  something.    Arguing  that  a  document  should  be  shielded  from  
discovery   by   an   examining   agent   or   district   counsel   because   it   is   either   subject   to   the  
attorney-client  privilege  or  was  prepared  in  anticipation  of  litigation  may  have  evidentiary  
implications.    See,  e.g.,  Estate  of  Shoemaker  v.  Comm’r,  47  T.C.M.  (CCH)  1462,  1464  
n.7   (1984)   (“Prior   to   trial,   respondent   sought   discovery   of   estate   planning   files   of   Mr.  
Parsons’  law  firm  pertaining  to  decedent.    The  attorney-client  privilege  was  asserted  and  
sustained   by   us,   although   we   invited   attention   to   the   possibility   that   an   unfavorable  
inference  could  be  drawn  from  this  assertion  of  the  privilege.”).  
In  cases  in  which  the  IRS  questions  the  motives  or  business  purpose  for  forming  
a   closely   held   entity,   the   best   evidence   of   those   motives   can   come   from   the  
contemporaneous  correspondence  prepared  in  connection  with  the  transaction  at  issue.    
Well-drafted  correspondence  outlining  the  business  and  financial  reasons  (i.e.,  the  non-
tax  reasons)  for  the  transaction  can  serve  as  wonderful  evidence  to  rebut  an  argument  
from  the  IRS  that  an  entity  lacks  business  purpose  or  was  created  as  “a  device  solely  to  
avoid   taxes.”      See,   e.g.,   John   J.   Wells,   Inc.   v.   Comm’r,   47   T.C.M.   (CCH)   1114,   1116  
(1984)  (“While  obviously  the  true  facts  can  never  be  known  with  complete  certainty  by  an  
outsider,  .  .  .  we  base  our  conclusion  upon  our  view  of  the  spoken  testimony  and  how  that  
testimony,  coupled  with  the  documentary  evidence,  comports  with  human  experience.”).    
Of   course,   certain   documents   may   be   withheld   from   production   due   to   one   or   more  
applicable  privileges.    Thus,  every  estate  planner  should  have  a  solid  understanding  of  
the  relevant  privileges.  
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D.  

UNDERSTAND  AND  PRESERVE  ALL  PRIVILEGES  

Perhaps  most   importantly,   the   production   of   thoughtfully   drafted   estate   planning  
correspondence  or  similar  documents  in  response  to  an  IRS  request  can  actually  help  the  
taxpayer  state  his  case  with  the  examiner  or  in  litigation.    With  that  goal  in  mind,  while  a  
planner  works  on  a  client’s  estate  plan,  she  should  assume  that  every  document  prepared  
by  the  estate  planning  lawyer,  the  client,  the  accountant,  or  any  other  person  involved  in  
the   estate   planning   process   may   be   reviewed   by   an   IRS   agent,   appeals   officer,   IRS  
counsel,  or  the  finder  of  fact  in  tax  litigation  (perhaps  a  judge  or  even  a  jury).  
Whether  a  privilege  exists  in  the  context  of  an  IRS  examination  is  a  question  of  
federal  law.    Jaffee  v.  Redmond,  518  U.S.  1  (1996);;  FED.   R.   EVID.  501.    There  are  four  
privileges   of   which   estate   planners   should   be   especially   aware:      (i)  the   attorney-client  
privilege;;  (ii)  the  attorney  work  product  doctrine;;  (iii)  the  tax  practitioner’s  privilege;;  and  
(iv)  various  medical  privileges.    Each  is  addressed  in  turn  below.  
III.  

ATTORNEY-CLIENT  PRIVILEGE  

The   attorney-client   privilege   exists   to   encourage   the   complete   and   truthful  
exchange  of  all  sensitive  information  between  a  lawyer  and  her  client,  by  ensuring  that  
the   confidential   information   will   remain   in   confidence.      Like   the   Fifth   Amendment  
protection  against  compelled  self-incrimination,  the  policy  behind  this  privilege  recognizes  
that   encouraging   complete   and   honest   disclosures   to   a   lawyer   is   more   important   than  
requiring  lawyers  to  testify  against  their  clients.  
A.  

DEFINITION  

Professor  Wigmore’s  definition  of  a  communication  covered  by  the  attorney-client  
privilege  is  set  forth  in  VIII  Wigmore,  Evidence  §  2292:  
1.  

Where  legal  advice  of  any  kind  is  sought  

2.  

from  a  professional  legal  advisor  in  his  capacity  as  such  and    

3.  

the  communication  is  made  
a.  

in  confidence  

b.  

by  the  client  

c.  

for  the  purpose  of  securing  legal  advice,  

the  communication  will  be  protected  from  disclosure,  subject  only  to  waiver  by  the  client.  
B.  

TWO-WAY  COMMUNICATIONS  

Arguably,   the   privilege   also   works   in   the   other   direction:      it   protects  
communications  from  the  lawyer  to  the  client.    Alexander  v.  Fed.  Bureau  of  Investigation,  
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198  F.R.D.  306,  309  (D.D.C.  2000)  (“The  attorney-client  privilege  must  protect  ‘a  client’s  
disclosures   to   an   attorney,’   and   ‘the   federal   courts   extend   the   privilege   also   to   an  
attorney’s  .  .  .  communications  to  a  client,  to  ensure  against  inadvertent  disclosure,  either  
directly  or  by  implication,  of  information  which  the  client  has  previously  confided  to  the  
attorney’s  trust.’”)  (quoting  Coastal  States  Gas  Corp.  v.  Dept.  of  Energy,  617  F.2d  854,  
862  (D.C.  Cir.  1980)).  
C.  

NOT  NECESSARILY  THE  FACTS  

The  privilege  attaches  to  the  communication  but  does  not  necessarily  insulate  the  
underlying  facts  against  disclosure.    Rhone-Poulenc  Rorer,  Inc.  v.  Home  Indem.  Co.,  32  
F.3d  851,  862  (3d  Cir.  1994)  (holding  while  documents  may  be  protected  from  disclosure  
if   containing   privileged   confidential   communications,   protection   may   be   inapplicable   to  
underlying  facts  incorporated  in  communication).    
D.  

CONFIDENCE  

Above   all   else,   in   order   to   be   privileged,   the   communication   must   be   made   in  
confidence  and  must  be  intended  to  remain  in  confidence.    A  communication  between  a  
client  and  a  lawyer  may  not  be  privileged  if  it  is  made  “in  the  presence  of  a  third  party”  
who  is  outside  of  the  privilege  umbrella.    United  States  v.  Evans,  113  F.3d  1457,  1462  
(7th  Cir.  1997).    Specifically,  no  privilege  attaches  to  any  letter  that  shows  a  “cc”  or  “bcc”  
to   someone   outside   the   attorney-client   relationship   or   its   extended   protection.      And,  
conversely,   adding   a   “cc”   to   a   lawyer   extends   no   privilege   to   a   letter   to   a   third   party.    
Andritz  Sprout-Bauer,  Inc.  v.  Beazer  E.,  Inc.,  174  F.R.D.  609,  633  (M.D.  Pa.  1997)  (“What  
would  otherwise  be  routine,  non-privileged  communications  .  .  .  do  not  attain  privileged  
status   solely   because   .  .  .   counsel   is   ‘copied   in’   on   correspondence   or   memoranda.”);;  
United  States  v.  Davis,  636  F.2d  1028,  1041  (5th  Cir.  1981)  (“documents  created  outside  
the  attorney-client  relationship  should  not  be  held  privileged  in  the  hands  of  the  attorney  
unless  otherwise  privileged  in  the  hands  of  the  client”).    However,  communications  with  
third  parties,  such  as  accountants  or  financial  advisors,  made  to  “assist  the  attorney  in  
rendering   advice   to   the   client”   also   are   generally   protected.      See,   e.g.,   Segerstrom   v.  
United   States,   2001   WL   283805   (N.D.   Cal.,   Feb.   06,   2001).      How   to   ensure   that  
communications   with   third   parties   can   be   cloaked   with   the   attorney-client   privilege   is  
discussed  below.  
E.  

BILLS  AND  INVOICES  

Danger   arises   when   IRS   agents   ask   for   invoices   relating   to   all   payables,   and  
attorneys’  invoices  describing  all  manner  of  confidential  information  are  produced  without  
thought  given  to  privilege  issues.    Generally,  the  fact  of  receipt  and  payment  of  a  lawyer’s  
bill  is  not  privileged.    United  States  v.  Ellis,  90  F.3d  447,  450-51  (11th  Cir.  1996)  (“receipt  
of  attorney’s  fees  normally  [is]  not  [a]  privileged  matter”);;  Chaudhry  v.  Gallerizzo,  174  F.3d  
394,  402  (4th  Cir.  1999)  (holding  that  attorney-client  privilege  does  not  typically  extend  to  
billing  records  and  expense  reports).    However,  descriptions  in  the  invoices  may  very  well  
(and  usually  do)  reflect  privileged  communications  –  provided  that  privilege  is  not  waived.    
Clarke   v.   Am.   Commerce   Nat’l   Bank,   974   F.2d   127,   129   (9th   Cir.   1992)  

4837-4285-8783v.14  

©2019.  Stephanie  Loomis-Price.    All  Rights  Reserved.  

4  

Chapter 7
19 of 37

  

(“[C]orrespondence,   bills,   ledgers,   statements,   and   time   records   which   also   reveal   the  
motive  of  the  client  in  seeking  representation,  litigation  strategy,  or  the  specific  nature  of  
the  services  provided  .  .  .  fall  within  the  privilege.”).  
F.  

NOT  BUSINESS  ADVICE  

The  attorney-client  privilege  only  extends  to  communications  relating  to  soliciting  
and  receiving  legal  advice  –  as  opposed  to  general  business  advice.    In  re  Grand  Jury  
Subpoena   Duces   Tecum   Dated   Sept.  15,   1983,   731   F.2d   1032,   1037   (2d   Cir.   1984)  
(“[T]he   privilege   is   triggered   only   by   a   client’s   request   for   legal,   as   contrasted   with  
business,   advice.”);;   Olender   v.   United   States,   210   F.2d   795,   806-07   (9th   Cir.   1954)  
(holding  communications  with  lawyer  who  merely  fills  out  form  deeds  and  deposits  client’s  
money  at  bank  not  confidential  attorney-client  communications).  
G.  

DUAL  PURPOSE  ADVICE  

What   about   dual   purpose   communications   involving   legal   and   business  
communications?    The  minority  view  is  that  any  non-legal  purpose  precludes  the  privilege,  
but  the  more  prevalent  view  looks  to  the  dominant  purpose  of  the  advice  to  determine  
whether  any  privilege  protects  the  communication  from  disclosure.2      
There  is  broad  consensus  in  various  jurisdictions  that,  “if  the  non-legal  aspects  of  
the  consultation  are  integral  to  the  legal  assistance  given  and  the  legal  assistance  is  the  
primary  purpose  of  the  consultation,  both  the  client’s  communications  and  the  lawyer’s  
advice   and   assistance   that   reveals   the   substance   of   those   communications   will   be  
afforded   the   protection   of   the   privilege.”      Harrington   v.   Freedom   of   Info.   Comm’n,   323  
Conn.  1,  17-18  (2016).  
When  the  legal  aspects  of  a  communication  are  incidental  or  subject  to  separation,  
the   proponent   of   the   privilege   may   be   entitled   to   redact   those   portions   of   the  
communication.   See,   e.g.,   In   re   County   of   Erie,   473   F.3d   at   421,   n.8   (“redaction   is  
available   for   documents   which   contain   legal   advice   that   is   incidental   to   the   nonlegal  
advice  that  is  the  predominant  purpose  of  the  communication”);;  Hercules,  Inc.  v.  Exxon  
Corp.,  434  F.  Supp.  136,  147  (D.  Del.  1977)  (“The  problem  remains  .  .  .  of  separating  out  
business  from  legal  advice.  .  .  .  The  Court  recognizes  that  business  and  legal  advice  may  
                                                                                        

2

   See,   e.g.,   1   P.   Rice,   ATTORNEY-CLIENT   PRIVILEGE   IN   THE   UNITED   STATES   (2d  Ed.   Rev.   2010)  §   7:6,   p.7-78   (“there   is  
general  agreement  that  the  protection  of  the  privilege  applies  only  if  the  primary  or  predominate  purpose  of  the  attorney-
client  consultation  is  to  seek  legal  advice  or  assistance”);;  24  C.  Wright  &  K.  Graham,  FEDERAL  PRACTICE  AND  PROCEDURE  
(1986)  §  5490,  p.444  (majority  rule  is  “`dominant  purpose’  doctrine”);;  Alomari  v.  Ohio  Dep’t  of  Pub.  Safety,  626  Fed.  
Appx.  558,  570  (6th  Cir.  2015);;  Exxon  Mobil  Corp.  v.  Hill,  751  F.3d  379,  382  (5th  Cir.  2014);;  In  re  Diagnostics  Systems  
Corp.,  328  Fed.  Appx.  621,  622-23  (Fed.  Cir.  2008);;  Pritchard  v.  County  of  Erie  (In  re  County  of  Erie),  473  F.3d  413,  
422-23   (2d   Cir.   N.Y.   2007);;   In   re   Buspirone   Antitrust   Litigation,   211   F.R.D.   249,   252-53   (S.D.N.Y.   2002);;   Neuder  
v.  Battelle  Pac.  Nw.  Nat’l  Lab.,  194  F.R.D.  289,  292  (D.D.C.  2000)  (“Where  business  and  legal  advice  are  intertwined,  
the  legal  advice  must  predominate  for  the  communication  to  be  protected.”);;  Pippenger  v.  Gruppe,  883  F.  Supp.  1201,  
1207  (S.D.  Ind.  1994)  (holding  conversations  conducted  “primarily  for  the  purpose  of  securing  legal  opinions  and  legal  
services”  not  subject  to  discovery);;  Cuno,  Inc.  v.  Pall  Corp.,  121  F.R.D.  198,  204  (E.D.N.Y.  1988);;  Barr  Marine  Products  
Co.  v.  Borg-Warner  Corp.,  84  F.R.D.  631,  634-35  (E.D.  Pa.  1979);;  Zenith  Radio  Corp.  v.  RCA,  121  F.  Supp.  792,  794-
95  (D.  Del.  1954).    Cf.  In  re  Kellogg  Brown  &  Root,  Inc.,  756  F.3d  754,  758-60  (D.C.  Cir.  2014)  (declining  in  context  of  
internal  investigation  to  apply  single  primary  purpose  and  instead  concluding  that  test  is  “whether  obtaining  or  providing  
legal  advice  was  one  of  the  significant  purposes  of  the  attorney-client  communication”).  
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often  be  inextricably  interwoven.    A  single  proposed  course  of  conduct  .  .  .  will  have  both  
legal   and   business   ramifications,   and   the   lawyer   may   advise   as   to   both   in   a   single  
communication.  .  .  .  [Nonetheless],  it  is  necessary  to  separate  out  the  two,  in  the  interest  
of   preserving   the   integrity   of   the   privilege   itself.”);;   G.   Sisk   &   P.   Abbate,   THE   DYNAMIC  
ATTORNEY-CLIENT   PRIVILEGE,   23   GEO.   J.   LEGAL   ETHICS   201,   223   n.121   (2010)   (“The  
exacting  and  detailed  segregation  of  privileged  from  unprivileged  portions  of  an  otherwise  
integrated   communication  and   the  redaction  of   the   privileged   sections   while   disclosing  
the  remainder  is  a  process  that  generally  should  be  reserved  to  the  situation  in  which  the  
overwhelming  purpose  of  the  communication  was  non-legal  and  thus  the  legal  advice  is  
an  incidental  element  of  the  communication.”).  
When  separation  is  not  possible,  both  may  be  protected,  as  long  as  the  primary  
purpose  is  legal  advice.  See  In  re  Vioxx  Product  Liability  Litigation,  501  F.  Supp.  2d  789,  
798  (E.D.  La.  2007)  (“When  these  non-legal  services  are  mixed  with  legal  services  it  does  
not   render   the   legal   services   any   less   protected   by   the   privilege.   In   fact,   they  both   are  
protected  when  they  are  inextricably  intertwined.”);;  Kent  Literary  Club  v.  Wesleyan  Univ.,  
2016  Conn.  Super.  LEXIS  815  (Conn.  Super.  Ct.  Apr.  12,  2016)  (“With  regard  to  whether  
the   communications   at   issue   were   `inextricably   linked   to   the   giving   of   legal   advice,’   a  
determination  must  be  made  that  the  claimed  privileged  matter  is  so  intertwined  with  [a]  
non-privileged  matter  that  it  cannot  be  redacted  or  otherwise  separated.”);;  Marsh  v.  Safir,  
Docket   No.   99CIV.8605JGKMHD,   2000   U.S.   Dist.   LEXIS   5136,   2000   WL   460580,   *8  
(S.D.N.Y.   April   20,   2000)   (“[I]f   the   protected   and   non-protected   purposes   of   the  
communications   are   inextricably   linked,   thus   precluding   any   separation   of   the  
communications   into   the   privileged   and  non-privileged   categories,   the   communications  
will  be  protected.”).  Harrington,  323  Conn.  at  18-20.  
As  the  Second  Circuit  Court  of  Appeals  opined,  when  a  communication  involves  
both  legal  and  non-legal  matters,  one  must  “consider  whether  the  predominant  purpose  
of  the  communication  is  to  render  or  solicit  legal  advice.”    In  re  Cnty.  of  Erie,  473  F.3d  
413,  420  (2d  Cir.  2007).    This  predominant  purpose  “should  be  assessed  dynamically  and  
in  light  of  the  advice  being  sought  or  rendered,  as  well  as  the  relationship  between  advice  
that  can  be  rendered  only  by  consulting  the  legal  authorities  and  advice  that  can  be  given  
by  a  non-lawyer.”  Id.  at  420-21;;  see  also  Alomari  v.  Ohio  Dep’t  of  Pub.  Safety,  626  Fed.  
Appx.  558,  570  (6th  Cir.  Ohio  2015).  
H.  

FIDUCIARIES  

The   attorney-client   privilege   extends   to   the   fiduciary   role,   not   necessarily   to   the  
person   serving   as   a   fiduciary.      What   happens   when   a   fiduciary   is   removed   and   a  
successor   fiduciary   is   appointed?      The   former   fiduciary   must   provide   the   successor  
fiduciary  with  all  of  its  files  related  to  the  estate  or  trust.    But  what  if  the  former  fiduciary  
sought   legal   advice   regarding   possible   personal   liability   for   its   conduct   as   fiduciary?    
Unless  the  former  fiduciary  has  taken  affirmative  steps  to  preserve  its  right  to  rely  upon  
the   attorney-client   privilege   as   the   basis   for   withholding   from   any   successor   fiduciary  
confidential  documents  maintained  in  the  estate  or  trust’s  legal  files,  the  privilege  may  not  
protect   the   former   fiduciary’s   communications   with   counsel.      See   Fiduciary   Trust  
International  of  California  v.  Klein,  9  Cal.  App.  5th  1184  (2017).    In  Fiduciary  Trust,  the  
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court   analyzed   the   purpose   of   the   attorney-client   relationship,   not   the   purpose   of   the  
individual   communication   in   question   and   whether,   at   the   time   the   legal   advice   was  
sought,  the  purpose  for  obtaining  the  legal  advice  was,  on  the  one  hand,  for  protection  
against  personal  liability  or,  on  the  other,  the  administration  of  the  trust  or  estate  in  order  
to  determine  whether  communications  were  protected  by  privilege.  Id.  at  1202.  
I.  

LOAN  OFFICER/LAWYER  

A   rebuttable   presumption   may   arise   where   the   lawyer   works   in   the   General  
Counsel’s   office,   as   opposed   to   in   management.      Boca   Investerings   P’ship   v.   United  
States,  31  F.  Supp.  2d  9,  12  (D.D.C.  1998)  (“There  is  a  presumption  that  a  lawyer  in  the  
legal   department   or   working   for   the   general   counsel   is   most   often   giving   legal   advice,  
while  the  opposite  presumption  applies  to  a  lawyer  .  .  .  who  works  for  the  Financial  Group  
or  some  other  seemingly  management  or  business  side  of  the  house.”).  
J.  

TAX  OPINIONS  

Tax  advice  and  tax  opinions  by  counsel  are  arguably  privileged.    United  States  v.  
Tel.  &  Data  Sys,  Inc.,  No.  02C0030,  2002  WL  2023767,  at  *3  (W.D.  Wis.  Jul.  16,  2002);;  
Wojdak  v.  First  W.  Gov’t  Sec.,  No.  83-1076,  1991  WL  160249,  at  *1  (E.D.  Pa.  Aug.  16,  
1991)  (finding  that  draft  tax  opinions  were  protected  by  attorney-client  privilege  because  
they  “were  for  the  purpose  of  giving  legal  advice  to  a  client,  and  were  expressly  treated  
by  the  sender  and  the  recipient  as  confidential”).    However,  when  the  client  seeks  to  rely  
on  the  Section  6664  defense  to  penalties  (reasonable  cause  and  good  faith  reliance  on  
advice  of  tax  professional),  the  tax  opinion  may  be  the  very  piece  of  evidence  necessary  
to  show  the  client’s  reliance.    See,  e.g.,  In  re  G-I  Holdings,  Inc.,  218  F.R.D.  428  (D.N.J.  
2003)  (holding  that  privilege  is  waived  in  its  entirety  by  raising  “reliance  upon  tax  counsel”  
as  “reasonable  cause”  penalty  defense  under  I.R.C.  §  6664).  
K.  

RETURN  PREPARATION  MAY  NOT  BE  PRIVILEGED  

In  many  cases,  lawyers  may  serve  as  the  preparer  of  tax  returns.    A  question  arises  
as  to  what  extent  the  work  performed  by  the  lawyer/preparer  may  fall  under  the  attorney-
client  privilege.    Courts  have  disagreed  on  whether  tax  return  preparation  by  a  lawyer  is  
privileged.  
1.  
Return  Preparation  Not  Legal  Advice?    Some  courts  have  held  that  
the   preparation   of   a   tax  return   is   not   the   rendering   of   legal   advice.      See   United  
States  v.  Richey,  632  F.3d  559,  567  (9th  Cir.  2011);;  In  re  Grand  Jury  Investigation  
(Schroeder),   842   F.2d   1223   (11th   Cir.   1987);;   United   States   v.   Davis,   636   F.2d  
1028   (5th   Cir.   1981);;   United   States   v.   Gurtner,   474   F.2d   297   (9th   Cir.   1973);;  
Canaday  v.  United  States,  354  F.2d  849  (8th  Cir.  1966).    But  see  Colton  v.  United  
States,  306  F.2d  633,  637  (2d  Cir.  1962)  (“There  can,  of  course,  be  no  question  
that   the   giving   of  tax   advice   and   the   preparation   of   tax  returns   .  .  .   are   basically  
matters   sufficiently   within   the   professional   competence   of   an   attorney   to   make  
them  prima  facie  subject  to  the  attorney-client  privilege.”).  
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Other  courts  have  held  such  information  privileged.    Although  the  IRS  has  
argued  that  information  provided  to  an  attorney  for  the  purpose  of  preparing  tax  
returns  is  outside  the  scope  of  the  privilege,  various  courts  of  appeal  have  rejected  
this  contention,  holding  that  material  provided  in  the  context  of  return  preparation  
may  also  have  been  for  the  rendition  of  legal  advice  and  may  be  protected  by  the  
privilege.    See,  e.g.,  United  States  v.  Abrahams,  905  F.2d  1276,  1282-83  (9th  Cir.  
1990),  partially  overruled  on  other  grounds,  United  States  v.  Jose,  131  F.3d  1325,  
1329  (9th  Cir.  1997);;  United  States  v.  Bornstein,  977  F.2d  112,  116-17  (4th  Cir.  
1992);;  United  States  v.  Davis,  636  F.2d  1028,  1043  (5th  Cir.  1981).  
2.  
Return  Preparation  as  Confidential?    Yet  other  courts  acknowledge  
an  element  of  legal  advice  in  the  preparation  of  a  return,  but  deny  privilege  based  
on  a  lack  of  expectation  of  confidentiality  or  a  waiver.    United  States  v.  Lawless,  
709   F.2d   485,   487   (7th   Cir.   1983)   (noting   no   expectation   of   confidentiality   in  
information  to  be  included  on  return);;  In  Re  Grand  Jury  Subpoena  Duces  Tecum  
(Dorokee),  697  F.2d  277,  280  (10th  Cir.  1983)  (holding  that  even  where  privilege  
might   protect   communications   related   to   preparation   of   income   tax   returns,  
privilege  did  not  apply  to  documents  given  to  attorney  for  inclusion  in  income  tax  
return  because  information  was  not  intended  to  remain  confidential  due  to  inclusion  
in   tax   return);;   United   States   v.   Cote,   456   F.2d   142   (8th   Cir.   1972)   (holding  
disclosure   waives   privilege   not   only   as   to   disclosed   data   but   also   as   to   details  
underlying  information  on  return);;  United  States  v.  El  Paso  Co.,  682  F.2d  530  (5th  
Cir.  1982)  (holding  waiver  by  inclusion  on  return).  
In  light  of  the  inconsistency  among  jurisdictions,  advisors  should  consider  whether  
to   separate   files   for   a   given   client   based   on   whether   the   primary   purpose   of   the  
engagement  is  for  tax  preparation  or  for  legal  advice.  
L.  

COMMUNICATIONS  WITH  AN  ENTITY  

Special  problems  arise  when  the  client  is  an  entity,  as  a  divergence  exists  between  
federal  law  and  the  law  of  some  states.    Since  the  Supreme  Court’s  holding  in  Upjohn  Co.  
v.   United   States,   449   U.S.   383,   392-97   (1981),   counsel’s   communications   with   any  
corporation  employees  (though  not  shareholders)  may  be  privileged  under  federal  law,  
while   some   states   still   limit   the   privilege   to  those   between   counsel   and   the   company’s  
“control   group”   of   employees.      Even   communications   between   counsel   and   former  
employees  of  the  corporate  client  may  be  treated  as  privileged.    In  re  Allen,  106  F.3d  582,  
605-06  (4th  Cir.  1997).    And  communications  between  counsel  for  the  corporate  parent  
and  counsel  for  the  subsidiary  are  generally  privileged.    In  re  Westinghouse  Elec.  Corp.  
Uranium  Contracts  Litig.,  76  F.R.D.  47,  58  (W.D.  Pa.  1977).  
Beware  that  disclosure  of  privileged  corporation  communications  to  shareholders  
may  constitute  a  waiver.    Cf.,  Garner  v.  Wolfinbarger,  430  F.2d  1093,  1103-04  (5th  Cir.  
1970).      By   contrast,   communications   with   and   disclosures   to   the   general   partners  of   a  
partnership  client  are  generally  privileged.    Abbott  v.  Equity  Group,  1988  WL  86826  (E.D.  
La.  1988).  
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M.  

CRIME/FRAUD  EXCEPTION  

The  privilege  attaches  to  communications  relating  to  completed  crimes,  but  not  to  
ongoing  or  future  crimes  and  frauds.    This  “crime-fraud”  exception  to  the  privilege  requires  
a  prima  facie  showing  (as  opposed  to  mere  suspicion)  that  (i)  the  client  is  in  the  process  
of  planning  or  committing  a  crime  or  civil  fraud,  and  (ii)  the  attorney-client  communication  
furthers  that  crime  or  fraud,  generally  by  giving  direction  to  it.    In  re  Grand  Jury  Subpoena,  
223   F.3d   213,   217   (3d   Cir.   2000).      Note   that   the   exception   applies   even   if   the   lawyer  
doesn’t  know  about  the  crime  or  fraud.    In  re  Grand  Jury  Proceedings,  604  F.2d  798,  802  
(3d  Cir.  1979).  
N.  

BEWARE  OF  WAIVER  

Any  action  inconsistent  with  the  maintenance  of  a  privilege  may  constitute  waiver,  
and  that  waiver  may  extend  to  the  entire  subject  matter.    In  re  Sealed  Case,  676  F.2d  
793,  818  (D.C.  Cir.  1982).    But  see,  e.g.,  Long-Term  Capital  Holdings  v.  United  States,  
2003  WL  1548770  (D.  Conn.  2003)  (finding  disclosure  of  gist  of  “more-likely-than-not”  tax  
opinion  to  auditors  did  not  constitute  waiver  as  to  entire  opinion);;  In  re  von  Bulow,  828  
F.2d  94  (2d  Cir.  1987)  (holding  subject  matter  waiver  occurs  where  privileged  information  
is   disclosed   to   mislead/gain   advantage);;   FED.   R.   EVID.   502(a)   (providing   that   subject  
matter  waiver  occurs  only  if  waiver  was  intentional;;  disclosed  and  undisclosed  information  
concerned  same  subject;;  and  disclosed  and  undisclosed  information  should,  in  fairness,  
be  considered  together).  
At   least   in   the   Tax   Court,   the   party   asserting   the   privilege   bears   the   burden   of  
proving  that  he  has  not  waived  it.    Hartz  Mountain  Indus.,  Inc.  v.  Comm’r,  93  T.C.  521,  
525  (1989).    Under  the  precedent  of  the  D.C.  Circuit  –  which  governed  evidentiary  rulings  
in   Tax   Court   cases   up   until   December  16,   2015   –   even   an   inadvertent   waiver   by   the  
lawyer  (or  the  Kovel  CPA)  could  constitute  an  enforceable  waiver.    In  re  Sealed  Case,  
676  F.2d  at  807.    Thus,  even  though  the  privilege  always  belongs  to  the  client  and  the  
lawyer  is  not  free  to  waive  it  without  her  client’s  authorization,  a  third  party  may  be  entitled  
to  enforce  a  waiver  based  on  the  actions  of  that  same  lawyer  as  an  agent  with  apparent  
authority.    Id.  
Also   beware   of   “witness   waiver.”      Adverse   parties   may   be   entitled   to   inspect  
anything   shown   to   a   witness   at   any   time   to   refresh   his   recollection   for   the   purpose   of  
testifying.    FED.  R.  EVID.  612;;  FED.  R.  CIV.  P.  26;;  Nutramax  Labs.,  Inc.  v.  Twin  Labs,  Inc.,  
183  F.R.D.  458,  468-72  (D.  Md.  1998);;  Bailey  v.  Meister  Brau,  Inc.,  57  F.R.D.  11,  13  (N.D.  
Ill.   1972);;   In   re   Pioneer   Hi-Bred   Int’l   Inc.,   238   F.3d   1370,   1375   (Fed.   Cir.   2001)  
(“[D]ocuments   and   information   disclosed   to   a   testifying   expert   in   connection   with   his  
testimony  are  discoverable  by  the  opposing  party,  whether  or  not  the  expert  relies  on  the  
documents  and  information  in  preparing  his  report.”).    But  see  FED.  R.  EVID.  26(b)(4)(C),  
(D)  (protecting  communications  with  consulting  experts,  as  well  as  communications  with  
trial  expert,  as  long  as  not  relied  on  by  trial  expert  in  forming  opinion).  
Furthermore,  the  advice  of  counsel  cannot  be  used  as  a  sword  and  then  cloaked  
with  a  privilege.    Columbia  Pictures  Television,  Inc.  v.  Krypton  Broad.  of  Birmingham,  Inc.,  
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259   F.3d   1186,   1196   (9th   Cir.   2001)   (“The   privilege   which   protects   attorney-client  
communications  may  not  be  used  both  as  a  sword  and  a  shield.    Where  a  party  raises  a  
claim  which  in  fairness  requires  disclosure  of  the  protected  communication,  the  privilege  
may  be  implicitly  waived.”);;  In  re  G-I  Holdings,  Inc.,  218  F.R.D.  428  (D.N.J.  2003)  (holding  
that  privilege  is  waived  in  its  entirety  by  raising  “reliance  upon  tax  counsel”  as  “reasonable  
cause”  penalty  defense  under  I.R.C.  §  6664).  
Finally,  the  client  may  wish  to  waive  privileges  in  order  to  assert  the  defense  that  
any  underpayment  of  tax  was  made  in  good  faith  and  due  to  reasonable  cause.    Reliance  
on   the   advice   of  tax   advisors   constitutes   reasonable   cause  and  good   faith   if,   under   all  
circumstances,  such  reliance  was  reasonable  and  the  taxpayer  acted  in  good  faith.    In  
order  to  demonstrate  reasonable  reliance,  the  taxpayer  may  need  to  disclose  what  might  
otherwise  have  been  privileged  information.    Accordingly,  each  case  should  be  viewed  
individually  to  determine  whether  the  client  might  benefit  from  disclosure.    This  disclosure  
could   include   producing   to   the   IRS   all   of   the   client’s   advisors’   legal   opinions   and  
correspondence  –  a   possibility   that   few   lawyers   may   consider   when   preparing   opinion  
letters  or  other  correspondence.  
Note,   however,   that   waiver   of   the   attorney-client   privilege   does   not   necessarily  
waive  the  work  product  doctrine.    See  Rhone-Poulenc  Rorer,  32  F.3d  at  866.  
O.  

INADVERTENT  WAIVER  

Under  relatively  recent  amendments  to  Rule  502  of  the  Federal  Rules  of  Evidence,  
inadvertent  disclosure  will  not  waive  the  attorney-client  privilege  where  the  disclosure  was  
inadvertent,  where  the  holder  of  the  privilege  took  reasonable  steps  to  prevent  disclosure,  
and  where  the  holder  promptly  took  steps  to  rectify  the  error,  including  following  Federal  
Rule  of  Civil  Procedure  26(b)(5)(B),  if  applicable.    FED.  R.  EVID.  502(b).      
But   how   does   inadvertent   waiver   apply   in   the   technological   world   in   which   we  
practice  law  today?    In  Harleysville  Ins.  Co.  v.  Holding  Funeral  Home,  No.  1:15-cv-00057  
(W.D.  Va.  Feb.  9,  2017)  (mem.  op.)  (slip  copy),  an  investigator  for  an  insurance  company  
(“Harleysville”)  uploaded  a  video  showing  surveillance  footage  of  a  fire  at  a  funeral  home  
to   an   internet-based   electronic   file-sharing   service   operated   by   Box,   Inc.      The  
investigators  then  sent  an  email  with  a  hyperlink  to  the  shared  file  to  a  third  party.    Id.  at  
*2-3.    The  hyperlinked  email  included  a  confidentiality  notice,  which  stated  (in  summary)  
that   the   e-mail   contained   information   that   was   privileged   and   confidential.      Id.   at   *3.    
However,  the  hyperlink  was  not  password  protected.    Id.    Months  later,  the  investigator  
uploaded  all  of  his  files  about  the  fire  incident  to  this  same  hyperlink  and  sent  an  email  
containing  the  hyperlink  to  Harleysville’s  legal  counsel.    Id.  at  *4.    Counsel  for  the  funeral  
home   (“Holding”)   sent   a   subpoena   duces   tecum   to   the   third   party   requesting   the   third  
party’s  entire  file  related  to  the  fire  incident.    Id.    The  third  party  provided  the  requested  
documents,   including   a   copy   of   the   email   received   from   the   insurance   company  
investigators.    Id.    Upon  receipt  of  the  investigator’s  email,  Holding’s  legal  counsel,  without  
the   knowledge   or   permission   of   Harleysville’s   counsel,   accessed   the   link,   and  
downloaded  and  reviewed  all  the  investigator’s  documents.    Id.  at  *4-5.    Harleysville  was  
never   notified   and   did   not   find   out   about   this   access   until   Holding   sent   a   discovery  
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response  referring  to  files  uploaded  by  the  investigator  to  the  hyperlink.    Id.  at  *5.    Four  
days  later,  Harleysville’s  counsel  contacted  Holding’s  counsel  and  requested  the  files  be  
destroyed.    Id.    Harleysville  also  then  disabled  the  hyperlink.    Id.  at  *6.    Harleysville  filed  
a  motion  requesting  the  disqualification  of  Holding’s  counsel  for  their  improper  access  to  
privileged  documents.    Id.    In  response,  Holding’s  counsel  argued  Harleysville  waived  any  
claim  of  privilege  or  confidentiality  because  the  privileged  documents  were  uploaded  to  
the  hyperlink  where  it  could  be  accessed  by  anyone  who  knew  where  to  look  for  it.    Id.        
A   magistrate   judge   noted   that   application   of   the   attorney-client   privilege   was   a  
matter  of  state  law  because  federal  jurisdiction  was  based  on  diversity  of  citizenship  and  
the  claims  raised  by  Harleysville  were  state  law  claims,  but  that  the  work  product  doctrine  
was   a   qualified   immunity   and   governed   by   federal   law.      Id.   at   *6-7.   The   Magistrate,  
following  a  Virginia  Supreme  Court  seminal  case  on  attorney-client  privilege,  opined  that  
the   disclosure   in   this   case   was   inadvertent   because   Harleysville   provided   access   to  
information  by  failing  to  implement  sufficient  precautions  to  maintain  its  confidentiality.    Id.  
at   *10.      The   Magistrate   then   applied   a   three-factor   test   to   determine   whether   Harley  
waived  the  privilege,  took  reasonable  steps  to  prevent  disclosure,  and  took  steps  to  rectify  
the   error,   id.   at   *10-11,   concluding   that   Harleysville   had   waived   the   attorney-client  
privilege  because  it  did  not  take  any  precautions  to  prevent  disclosure,  their  investigator  
intentionally  uploaded  the  documents  to  the  hyperlink,  their  investigator  knew  or  should  
have  known  that  documents  on  the  hyperlink  were  not  protected  and  could  be  accessed  
by  anyone  who  knew  of  the  hyperlink,  the  documents  remained  accessible  for  six  months  
after  they  were  uploaded,  and  no  action  was  taken  by  Harleysville’s  counsel  even  after  
counsel  accessed  the  files  and  knew  or  should  have  known  the  information  was  easily  
and  readily  accessible.    Id.  at  *11-13.      
The   Magistrate   went   on   to   analyze   whether   Harleysville   could   make   any   claim  
under  the  work  product  doctrine,  concluding  that  the  work  product  doctrine  had  also  been  
waived.    Id.  at  *14-17.    The  Magistrate  noted  that  under  federal  law,  for  the  disclosure  to  
be  inadvertent,  the  act  of  disclosure  must  be  unintentional.    In  this  case,  however,  the  
investigator   uploaded   the   documents   intentionally.      Id.   at   *16-17.      Ultimately,   the  
Magistrate   judge   denied   the   motion   for   disqualification.      Id.   at   *23.      Meanwhile,   the  
Magistrate  ordered  monetary  sanctions  against  Holding  for  Harleysville’s  attorney’s  fees  
and  costs  because  Holding’s  counsel  disregarded  the  confidentiality  notice  contained  in  
the   email   with   the   hyperlink   and   did   not   disclose   to   Harleysville   that   it   accessed   the  
documents.    Id.  at  *22-23.    
Both   sides   filed   objections   to   the   Magistrate’s   decision   and   a   new   evidentiary  
hearing   was   held   in   district   court.      See   Harleysville   Ins.   Co.   v.   Holding  Funeral   Home,  
Inc.,   No.   1:15-cv-00057,   (W.D.   Va.   Oct.   2,   2017).      The   District   Court   agreed   with   the  
Magistrate   that   the   disclosure   of   documents   was   inadvertent   for   purposes   of   attorney-
client   privilege.      Id.   at   *14-16.      However,   the   judge   concluded   that   disclosure   in   this  
manner  was  not  a  waiver  of  such  privilege.    Id.  at  *24.    The  District  Court  determined  that  
Harleysville  took  reasonable  precautions  to  prevent  disclosure,  noting  that  the  hyperlink  
was  not  searchable  by  Google  or  any  other  search  engine  and  the  hyperlink  contained  
32   randomly-generated   alphanumeric   characters,   both   of   which   together   provided  
inherent  security.    Id.  at  *18-19.    The  District  Court  was  persuaded  that  the  investigator  
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believed  that  the  hyperlink  was  a  unique  link  and  that  it  expired  several  days  after  being  
sent.    Id.  at  *20.    The  court  opined  that  the  confidentiality  notice  in  the  e-mail  and  the  fact  
that   the   documents   were   identified   as   privileged   and   confidential   reflected   reasonable  
precautions   taken   by   Harleysville   to   prevent  disclosure.      Id.   at   *21.      The   District   Court  
further  pointed  out  that  counsel  for  Harleysville  took  action  within  four  days  of  discovering  
that   the   documents   had   been   disclosed,   which   weighed   against   a   finding   of   waiver  
because  Harleysville  attempted  to  rectify  the  error  in  such  a  short  time  after  discovery  of  
disclosure.    Id.  at  *22.      
The  District  Court  did  not  agree  that  counsel  for  Harleysville  should  have  known  
that   the   documents   were   not   protected   simply   because   they   continued   to   be   able   to  
readily  access  the  documents.    Id.    Finally,  the  District  Court  pointed  out  that  counsel  for  
Holding   was   the   only   party   to   whom   the   documents   were   disclosed;;   the   Court   did   not  
believe   Harleysville   was   responsible   for   any   subsequent   disclosures.      Id.   at   *23-24.    
Therefore,   the   District   Court   determined   that  the   attorney-client   privilege   had   not   been  
waived.    Id.  at  *24.      
With  regard  to  the  claim  for  work  product  protection,  the  District  Court  overturned  
the  Magistrate’s  decision  holding  that  Harleysville  intended  and  attempted  to  maintain  the  
confidentiality  of  the  documents,  even  though  it  failed  to  do  so,  and  was  not  aware  the  
documents  were  accessible  by  anyone  other  than  its  own  counsel.    Id.  at  *27-29.    The  
District   Court   then   concluded   that   there   was   no   waiver   of   the   work   product   doctrine’s  
protection.    Id.  at  *29.    The  District  Court  vacated  monetary  sanctions,  instead  imposing  
evidentiary  sanctions  by  ruling  that  the  privileged  documents  (or  any  information  derived  
from  the  privileged  documents)  could  not  be  used  by  Holding  in  the  case  at  hand  or  in  
any  other  civil  litigation  matter.    Id.  at  *47-49.  
Clearly,   this   case   reflects   a   constantly   changing   area   of   the   law.      Practitioners  
should   always   be   on   the   lookout,   playing   it   safe   when   it   comes   to   sharing   privileged  
documents  and  information  by  dropbox  or  other  potentially  unsecure  methods.      
IV.  

WORK  PRODUCT  DOCTRINE  

The  work  product  of  an  attorney  or  her  staff  in  anticipation  of  litigation  is  protected  
from  disclosure.    Hickman  v.  Taylor,  329  U.S.  495  (1947);;  FED.  R.  CRIM.  P.  16(b)(2);;  FED.  
R.  CIV.  P.  26(b)(3).    In  fact,  the  attorney  work  product  doctrine  is  not  a  privilege,  although  
some   courts   (and   many   practitioners)   refer   to   it   as   one.      Unlike   the   attorney-client  
privilege,  its  purpose  does  not  lie  in  protecting  confidential  communications;;  its  purpose  
is   to   encourage   lawyers   to   thoroughly   prepare   for   litigation   (whether   or   not   actually  
pending)  through  investigation  of  the  good  and  the  bad,  without  fear  of  being  forced  to  
aid  their  adversaries  at  the  expense  of  their  clients.    In  addition  to  its  focus  on  anticipated  
litigation,  this  doctrine  also  differs  from  the  attorney-client  privilege  in  that  its  protection  
can  be  pierced  (in  very  limited  circumstances)  through  no  fault  of  the  lawyer  or  her  client.  
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A.  

DEFINITION  

The  doctrine  is  defined  by  the  narrow  scope  of  its  exception  in  this  passage  from  
the  Federal  Rules  of  Civil  Procedure:      
[A]   party   may   not   discover   documents   and   tangible   things   that   are  
prepared  in  anticipation  of  litigation  or  for  trial  by  or  for  another  party  
or  its  representative  (including  the  other  party’s  attorney,  consultant,  
surety,  indemnitor,  insurer,  or  agent).    But,  subject  to  Rule  26(b)(4),  
those   materials   may   be   discovered   if:   (i)   they   are   otherwise  
discoverable  under  Rule  26(b)(1);;  and  (ii)  the  party  shows  that  it  has  
substantial   need   for   the   materials   to   prepare   its   case   and   cannot,  
without  undue  hardship,  obtain  their  substantial  equivalent  by  other  
means.      If   the   court   orders   discovery   of   those   materials,   it   must  
protect   against   disclosure   of   the   mental   impressions,   conclusions,  
opinions,   or   legal   theories   of   a   party’s   attorney   or   other  
representative  concerning  the  litigation.      
FED.  R.  CIV.  P.  26(b)(3)(A).  
B.  

SCOPE  

Note  that  the  protection  extends  beyond  just  the  work  prepared  by  the  attorney  to  
work  prepared  by  the  client  and  the  client’s  employees,  agents,  etc.,  at  the  direction  of  
the  lawyer.    In  re  Perrigo  Co.,  128  F.3d  430,  437  (6th  Cir.  1997).  
C.  

CATEGORIES  

The   rule   contemplates   two   types   of   work   product:      (i)  factual   and   (ii)  opinion   or  
“core”  work  product.    Under  unusual  circumstances,  factual  work  product  is  discoverable  
as  described  in  the  above-quoted  Rule.    See  also  In  re  Allen,  106  F.3d  582,  607  (4th  Cir.  
1997).    By  comparison,  opinion  work  product  “enjoys  a  nearly  absolute  immunity  and  can  
be   discovered   only   in   very   rare   and   extraordinary   circumstances.”      Cox   v.   Adm’r   U.S.  
Steel  &  Carnegie,  17  F.3d  1386,  1422  (quoting  In  re  Murphy,  560  F.2d  326,  336  (8th  Cir.  
1977)  (11th  Cir.  1994),  modified  on  reh’g  by  30  F.3d  1347  (11th  Cir.  1994).      In  very  rare  
and   extraordinary   circumstances,   core   or   “opinion   work   product”   is   discoverable.      For  
example,  at  least  one  court  has  found  that  if  legal  opinions  and  observations  made  by  
counsel  are  at  issue  in  the  case,  and  such  information  is  needed  by  opposing  counsel  to  
substantiate  the  defense,  the  work  product  is  discoverable.    See,  e.g.,  Bird  v.  Penn  Cent.  
Co.,  61  F.R.D.  43,  46  (E.D.  Pa.  1973)  (“Since  the  relevant  inquiry  is  into  what  plaintiffs  
knew  or  should  have  known  concerning  grounds  for  their  rescission  action,  only  through  
discovery   of   information   in   the   hands   of   plaintiffs,   and   their   agents,   can   defendants  
substantiate  their  defense.”).      
Some  courts  have  gone  so  far  as  to  decline  to  declare  opinion  work  product  to  be  
absolutely  immune  from  disclosure.    See,  e.g.,  Duplan  Corp.  v.  Moulinage  et  Retorderie  
de   Chavanoz,   509  F.2d  730  (4th   Cir.   1974);;  United   States   v.   Leggett   &   Platt,   Inc.,   542  
F.2d   655   (6th   Cir.   1976).      Others   have   demurred,   indicating   that   there   may   be  
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circumstances   (as   yet   unseen)   that   would   call   for   production   of   even   opinion   work  
product.    See,  e.g.,  In  re  Murphy,  560  F.2d  326,  336  (8th  Cir.  1977);;  Bio-Rad  Labs,  Inc.  v.  
Pharmacia,  Inc.,  130  F.R.D.  116,  121  (N.D.  Cal.  1990)  (“The  Supreme  Court  declined  to  
rule  whether  opinion  work  product  was  absolutely  protected.”),  citing  Upjohn  Co.  v.  United  
States,  449  U.S.  383,  401  (1981).    A  more  conservative  rule,  thus,  may  be  that  opinion  
work  product  may  be  discoverable  “where  such  information  is  directly  at  issue  and  the  
need  for  production  is  compelling,”  see  Bio-Rad  Labs,  Inc.,  130  F.R.D.  at  122,  or  where  
the   party   waives   work   product   protection   by   disclosing   some   or   all   of   a   document  
otherwise  protected  by  the  work  product  doctrine.    See,  e.g.,  Am.  Family  Life  Assur.  Co.  
v.  Intervoice,  560  Fed.  Appx.  931  (M.D.  Ga.  2010);;  In  Re  EchoStar  Communs.  Corp.,  448  
F.3d  1294  (Fed.  Cir.  2006).    
Note,   however,   that   the   subject-matter   waiver   doctrine   does   not   extend   to  
materials  protected  by  core  work  product  doctrine  where  the  work  product  is  core,  rather  
than  factual.    See  Cox,  17  F.3d  at  1422  (“subject-matter  waiver  doctrine  does  not  extend  
to  materials  protected  by  the  opinion  work  product  privilege”).  
D.  

ANTICIPATION  OF  LITIGATION  

To  qualify  for  work  product  protection,  work  need  not  be  done  after  litigation  has  
been  filed;;  indeed,  the  certainty  of  litigation  need  not  even  exist.    Rather,  litigation  must  
be  only  anticipated.    And  the  required  level  of  anticipation  varies  by  jurisdiction.    See,  e.g.,  
ServiceMaster  of  Salina,  Inc.,  et  al.,  v.  United  States,  2012  U.S.  Dist.  LEXIS  53399,  at  *8  
(D.  Kan.  Apr.  17,  2012)  (holding  “neither  the  audit  nor  the  IRS  investigation  processes  
make  litigation  imminent”);;  Energy  Capital  Corp.  v.  United  States,  45  Fed.  Cl.  481,  485  
(2000)  (“Litigation  must  at  least  be  a  real  possibility  at  the  time  of  preparation.”);;  United  
States  v.  Frederick,  182  F.3d  496,  502  (7th  Cir.  1999)  (“An  audit  is  both  a  stage  in  the  
determination   of   tax   liability…   and   a   possible   antechamber   to   litigation.”);;   A.  Michael’s  
Piano,  Inc.  v.  Fed.  Trade  Comm.,  18  F.3d  138,  146  (2d  Cir.  1994)  (holding  that  document  
must  be  created  “with  an  eye  toward  litigation”);;  Schiller  v.  N.L.R.B.,  964  F.2d  1205,  1208  
(D.C.  Cir.  1992)  (holding  that  document  must  be  created  “in  anticipation  of  foreseeable  
litigation”);;  United  States  v.  Rockwell  Int’l,  897  F.2d  1255,  1266  (3d  Cir.  1990)  (holding  
that  document  must  be  created  “because  of  the  prospect  of  litigation”);;  Binks  Mfg.  Co.  v.  
Nat’l   Presto   Indus.,   Inc.,   709   F.2d   1109,   1119-20   (7th   Cir.   1983)   (stating   that   party  
asserting  work  product  protection  must  show  that  “some  articulable  claim,  likely  to  lead  
to  litigation,  [has]  arisen”);;  United  States  v.  Davis,  636  F.2d  1028  (5th  Cir.  1981)  (holding  
doctrine  applied  where  document  was  created  “to  aid  in  possible  future  litigation”).  
E.  

WHAT  ABOUT  PROPOSED  TRANSACTIONS?  

The  fact  that  the  work  product  relates  to  a  proposed  transaction  is  just  one  factor  
that  suggests  it  was  not  prepared  in  anticipation  of  litigation  and  is  not,  in  and  of  itself,  
dispositive.    United  States  v.  Adlman,  68  F.3d  1495,  1500-01  (2d  Cir.  1995)  (finding  that  
corporate   officer   obtained   tax   memorandum   regarding   proposed   reorganization   from  
accountant/lawyer).  
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F.  

PROTECTION  IS  NOT  ABSOLUTE  

Work  product  is  not  absolutely  immune  from  disclosure,  and  some  work  product  
may  be  obtained  by  an  adverse  party  upon  a  showing  of  substantial  need.    Upjohn  Co.  v.  
United  States,  449  U.S.  383  (1981).  
G.  

AUDIT  OR  TAX  RETURN  WORK  PAPERS  GENERALLY  ARE  NOT  PROTECTED  

Historically,   an   accountant’s   work   papers   and   work   product   were   not   protected.    
Under  current  law,  however,  while  an  accountant’s  tax  return  preparation  materials  may  
remain  the  subject  of  discovery,  a  tax  practitioner’s  advice  to  a  taxpayer  may  be  protected  
from   discovery   under   the   moderately   new   (and   fairly   limited)   tax   practitioner   privilege  
protection  found  in  I.R.C.  §  7525.    See  full  discussion  in  Section  VI  below.      
H.  

“BECAUSE  OF”  VS.  PRIMARY  PURPOSE  TEST  

Litigation   need   not   be   imminent   or   even   the   primary   reason   that   protected  
documents  were  prepared  in  order  for  the  work  product  doctrine  to  apply.    As  long  as  the  
facts  demonstrate  that  the  documents  were  prepared  “because  of”  anticipated  litigation,  
the  doctrine  should  attach.    United  States  v.  Adlman,  134  F.3d  1194,  1203-05  (2d  Cir.  
1995).  
Transactional   lawyers   should   be   aware   that   their   work   product   may   qualify   for  
privilege  protections  as  well;;  it  is  not  necessary  that  litigation  be  certain.    The  required  
level  of  anticipation  varies  by  court,  but  it  is  clear  that  in  many  jurisdictions,  a  court  action  
need   not   be   imminent.      For   example,   courts   have   extended   work-product   doctrine  
protection   even   to   proposed   transactions.      One   found   that   the   work   product   doctrine  
applied  to  tax  accrual  work  papers  of  a  company,  as  the  company’s  counsel  believed  that  
certain  transactions  entered  into  by  the  company  would  eventually  be  challenged  by  the  
IRS.    United  States  v.  Textron,  507  F.  Supp.  2d  138  (D.R.I.  2007).    However,  the  district  
court   was   reversed.      United   States  v.   Textron,   577   F.3d   21   (1st   Cir.   2009).     This   issue  
continues  to  be  the  subject  of  litigation,  however.    See,  e.g.,  Schaeffler  v.  United  States,  
22  F.  Supp.  3d  319  (S.D.N.Y.  2014),  vacated  and  remanded,  806  F.3d  34  (2d  Cir.  2015).  
V.  

PHYSICIAN-PATIENT  PRIVILEGE  

IRS   requests   for   information   increasingly   seek   access   to   medical   records   of   a  
decedent   and   interviews   with   treating   physicians.      Under   state   law,   a   doctor-patient  
privilege  often  protects  such  information.    However,  where  the  IRS  is  seeking  to  enforce  
a   summons   issued   under   federal   statutory   authority,   federal   privilege   rules   generally  
apply.      See,  e.g.,   United   States   v.   Moore,  970   F.2d   48,  50   (5th   Cir.  1992).3      The  Fifth  

                                                                                        
    When  Congress  adopted  the  final  version  of  the  Federal  Rules  Evidence  in  1975,  it  rejected  the  nine  enunciated  

3

privileges  in  the  proposed  rules  (which  included  a  physician-patient  privilege)  in  favor  of  a  single  rule  authorizing  federal  
courts   to   apply   “the   principles   of   common   law.  .  .   in   the   light   of   reason   and   experience”   in   determining   whether   a  
privilege   exists   under   the   common   law.      Const.   Rep.   No.  93-1597,   Statement   by   House   Subcommittee   Chairman,  
Dec.  18,  1974,  as  reprinted  in  1974  U.S.C.C.A.N.  7108,  7110.    The  Senate  Report  accompanying  the  adoption  of  the  
Rules  indicates  that  Rule  501  “should  be  understood  as  reflecting  the  view  that  the  recognition  of  a  privilege  based  on  
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Circuit  has  held  that  there  is  no  physician-patient  privilege  under  federal  law.    Id.    No  other  
circuit  has  adopted  such  a  privilege.    Although  the  Supreme  Court  has  not  yet  directly  
addressed   the   issue,   our   highest   Court   has   determined   that   federal   courts   should  
recognize  a  psychotherapist-patient  privilege  under  Federal  Rule  of  Evidence  501.    Jaffee  
v.  Redmond,  518  U.S.  1,  10  (1996).    In  Jaffee,  the  Supreme  Court  held  that  confidential  
communications   between   a   licensed   psychotherapist   and   a   patient   in   the   course   of  
diagnosis   or   treatment   are   protected   from   compelled   disclosure   under   Rule   501.      In  
reaching  its  holding,  however,  the  Court  noted  that:  
Like  the  spousal  and  attorney-client  privileges,  the  psychotherapist-patient  
privilege   is   ‘rooted   in   the   imperative   need   for   confidence   and   trust.’      [   ]    
Treatment   by   a   physician   for   physical   ailments   can   often   proceed  
successfully  on  the  basis  of  a  physical  examination,  objective  information  
supplied   by   the   patient,   and   the   results   of   diagnostic   tests.      Effective  
psychotherapy,   by   contrast,   depends   upon   an   atmosphere   of   confidence  
and   trust   in   which   the   patient   is   willing   to   make   a   frank   and   complete  
disclosure   of   facts,   emotions,   memories,   and   fears.      Because   of   the  
sensitive   nature   of   the   problems   for   which   individuals   consult  
psychotherapists,   disclosure   of   confidential   communications   made   during  
counseling  sessions  may  cause  embarrassment  or  disgrace.  
Id.  While  the  Jaffee  Court  did  not  rule  on  the  applicability  of  a  physician-patient  privilege,  
the   cited   language   indicates   that   medical   records   based   primarily   upon   physical  
examination  and   other   objective   information  supplied   by   the   patient   or   that   result   from  
diagnostic  tests  may  not  be  considered  privileged.  
VI.  

TAX  PRACTITIONER  PRIVILEGE  

Section  7525(a)(1),  enacted  in  1998,  extends  the  same  common  law  protection  of  
confidentiality  to  a  communication  between  a  taxpayer  and  any  “federally  authorized  tax  
practitioner”   involving   tax   advice   that   would   have   been   privileged   if   it   were   a  
communication  between  a  taxpayer  and  an  attorney.    This  privilege  may  be  asserted  only  
in  non-criminal  tax  matters  before  the  Internal  Revenue  Service  or  any  non-criminal  tax  
proceeding  in  federal  court  brought  by  or  against  the  United  States.      
A.  

DEFINITIONS.  

1.  
Federally   Authorized   Tax   Practitioner.      The   term   “federally  
authorized   tax   practitioner”   means   any   individual   who   is   authorized   to   practice  
before   the   IRS   if   such   practice   is   subject   to   federal   regulation   under   31   U.S.C.  
§  330  (also  often  referred  to  as  “Circular  230”).    In  other  words,  the  phrase  includes  
CPAs,  enrolled  agents,  and  enrolled  actuaries.  

                                                                                        
a  confidential  relationship  .  .  .  should  be  determined  as  a  case-by-case  basis.”    S.  Rep.  No.  93-1277  (1974),  as  reprinted  
in  1974  U.S.C.C.A.N.  7058,  7059.      
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2.  
Tax  Advice.    The  term  “tax  advice”  means  any  advice  given  within  
the  scope  of  the  individual’s  authority  to  practice  before  the  IRS,  including  both  tax  
advice  and  tax  representation.  
3.  
Exception  for  Tax  Shelters.    The  Tax  Practitioner  Privilege  does  not  
apply   to   written   communications   between   tax   practitioners   and   directors,  
shareholders,  officers,  employees,  agents,  or  representatives  of  a  corporation  in  
connection  with  the  promotion  of  the  direct  or  indirect  participation  in  any  corporate  
tax  shelter  as  defined  in  I.R.C.  §  6662(d)(2)(C)(ii).      
4.  
Effective   Date.      The   privilege   may   be   asserted   only   as   to  
communications  made  on  or  after  July  22,  1998.      
B.  

LIMITATIONS  OF  SECTION  7525:    UNCOVERED  RETURN  PREPARERS  

By   its   terms,   Section  7525   is   applicable   only   to   communications   between   a  
taxpayer  and  a  “federally  authorized  tax  practitioner.”    Other  accountants,  bookkeepers,  
and   possibly  agents  of   otherwise   qualified   federally   authorized   tax   practitioners   do   not  
appear  to  be  included.  
1.  
Scope.      The   extension   of   the   privilege   to   “any   non-criminal   tax  
proceeding  in  Federal  Court  brought  by  or  against  the  United  States”  in  Section  
7525(a)(2)(B)  was  inserted  by  the  Senate  (or  the  conference  committee)  and  was  
designed  to  be  broader  than  the  House  version  of  the  bill,  which  had  only  covered  
tax  litigation.  
a.  
Non-Criminal.      The   statute   is   specifically   inapplicable   in  
criminal  proceedings   before  the  Internal   Revenue   Service   and   in   criminal  
proceedings  in  a  Federal  Court.    Note  that  today’s  privileged  communication  
loses  its  Section  7525  privilege  protection  upon  commencement  tomorrow  
by  the  IRS  of  a  criminal  investigation.  
b.  
Bankruptcy   Covered?      Bankruptcy   is   not   a   non-criminal  
federal   court   matter   “by   or   against   the   United   States”   until   an   adversary  
proceeding  is  filed.  
c.  
All   Bankruptcy   Covered?      Does   the   provision   cover   all  
bankruptcy   cases   in   which   the   United   States   is   a   party,   or   just   cases   in  
which  a  determination  of  tax  liability  is  involved?  
2.  
Tax   Shelters.      The   statute   specifically   carves   out   written  
communications   between   practitioners   and   representatives   of   a   corporation   in  
connection   with   the   promotion   of   the   direct   or   indirect   participation   in   any   tax  
shelter.  
a.  
Ambiguous  at   Best.     Although   reference   is   made   to   Section  
6662,  the  definition  of  tax  shelter  in  that  section  is  far  from  precise.      
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b.  
Legal  Advice  Still  Privileged  as  to  Shelters.    The  tax  shelter  
exception   originally   was   designed   to   remove   privilege   protection   from  
attorneys   who   advised   regarding   tax   shelters   as   well.      In   the   conference  
committee  bill,  lawyers  were  carved  out  of  the  exception.    Senate  judiciary  
committee   chair   Orrin   Hatch   and   House   judiciary   committee   chair   Henry  
Hyde   pressured   the   conference   committee   to   drop   all   references   to   the  
attorney-client  privilege  in  the  corporate  tax  shelter  exception.    The  district  
court   for   the   District   of   Columbia   has   also   issued   several   important  
decisions  in  the  arena  of  tax  shelter  litigation.    In  United  States  v.  KPMG  
LLP,   237  F.   Supp.   2d   35,   38-39   (D.D.C.   2002),   citing   United   States   v.  
Frederick,   182   F.3d   496   (7th   Cir.   1999),   the   court   determined   that   the  
Section  7525   privilege   did   not   extend   to   opinion   letters   issued   to   an  
accounting  firm’s  client  because  such  letters  were  prepared  in  connection  
with   the   preparation   of   a   tax   return.      In   a   subsequent   decision,   the   court  
determined  that  some  of  the  documents  claimed  to  be  protected  by  Section  
7525  were  actually  protected.    United  States  v.  KPMG  LLP,  No.  02-0295,  
2003  WL  22336072  (D.D.C.  Oct.  10,  2003);;  see  also  United  States  v.  BDO  
Seidman,  LLP,  225  F.  Supp.  2d  918  (N.D.  Il.  2002),  aff’d,  337  F.3d  802  (7th  
Cir.  2003)  (holding  name  of  clients  not  privileged  under  Section  7525);;  Black  
&   Decker   Corp.   v.   United   States,   219   F.R.D.   87   (D.   Md.   2003)   (holding  
accounting   firm’s   advice   not   privileged   because   accounting   firm’s  
communications   with   company   were   not   delivered   to   facilitate  
communications  between  company  and  its  attorney).  
3.  
Tax  Return  Preparation  May  Not  Be  Covered.    The  privilege  for  tax  
advice  is  the  same  as  if  the  professional  were  an  attorney.    This  means,  among  
other  things,  that  if  the  privilege  does  not  protect  communications  if  made  to  an  
attorney,   it   likewise   does   not   protect   those   same   communications   to   a   tax  
practitioner.    Consequently,  tax  practitioners  and  clients  alike  should  be  aware  that  
tax  return  preparation  communications  may  very  well  not  be  privileged.  
VII.  

PRIVILEGES  IN  THE  APPRAISAL  PROCESS    
A.  

ATTORNEY  TO  HIRE  APPRAISER?  

In   the   transfer   tax   area,   valuation   appraisals   often   serve   as   the   basis   for   a  
taxpayer’s  position  on  the  value  of  transferred  property.    Working  with  appraisers  is  an  
everyday  event  for  most  transaction  planning  attorneys.    On  the  other  hand,  working  with  
appraisers  can  be  something  of  a  rarity  for  most  clients,  many  of  whom  have  dealt  with  
appraisers  only  in  the  purchase  of  real  estate.  
In  most  cases,  the  attorney,  rather  than  the  client,  should  hire  the  appraiser  for  a  
planning   transaction.      The   attorney   can   offer   guidance   both   to   the   client   and   to   the  
appraiser  on  how  similar  transactions  have  been  handled  in  the  past  by  the  IRS  and  the  
courts.      Having   the   attorney   hire   the   appraiser   will   also   provide   the   taxpayer   with   an  
argument  that  any  unused  reports  or  correspondence  are  privileged,  as  the  work  of  the  
appraiser  was  intended  to  assist  the  attorney  in  rendering  legal  advice.  
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However,  if  the  appraiser  ultimately  produces  a  report  used  by  the  taxpayer,  any  
documents   in   the   appraiser’s   file,   including   correspondence,   notes,   or   appraisal   drafts  
may  be  subject  to  disclosure  to  the  IRS.    See,  e.g.,  United  States  v.  Richey,  632  F.3d  
559,  567  (9th  Cir.  2011)  (holding  appraiser’s  work  papers  not  privileged  where  referred  to  
in  appraisal  as  additional  material  relied  on  but  not  attached  to  report  and  where  appraisal  
was  required  by  Code  to  qualify  for  deduction  sought).  
In  Richey,  the  taxpayers  made  a  charitable  gift  and  sought  a  charitable  deduction.    
In   order   for   the   gift   to   qualify   for   the   charitable   deduction,   the   Code   required   that   the  
taxpayers  obtain  and  attach  to  their  income  tax  return  an  appraisal  of  fair  market  value  
for  the  value  of  the  deduction  sought.    They  did  so.  
In   his   report,   the   appraiser   indicated   that   he   relied   on   materials   attached   to   his  
report,  as  well  as  other  documents  and  information  contained  (not  in  the  report  but)  in  his  
work  papers.    The  IRS  summonsed  the  work  papers.    The  attorney,  relying  on  Kovel  and  
its   progeny,   declined   to   produce   the   work   papers,   asserting   both   the   work   product  
doctrine  and  attorney-client  privilege.  
The  trial  court  ruled  in  favor  of  the  IRS,  finding  that  the  appraisal  was  not  sought  
(and  the  appraiser  engaged)  to  assist  the  attorney  in  rendering  legal  advice.    Rather,  the  
appraisal   was   sought   in   order   to   allow   the   taxpayers,   in   compliance   with   the   Code,   to  
qualify   for   the   charitable   deduction.      Implicit   in   the   court’s   analysis   was   the   conclusion  
that   the   work   of   an   appraiser   –   even   if   hired   by   the   attorney   –   is   not   privileged   if   the  
appraisal  is  required  to  be  submitted  with  the  tax  return  in  order  for  the  taxpayer  to  take  
the   position   sought.      On   appeal,   the   Ninth   Circuit   reasoned   that   while   there   could   be  
privileged   information   in   the   appraiser’s   file,   the   taxpayer   had   not,   according   to   the  
evidence  rules,  identified  specific  communications  that  the  privilege  should  protect.    (The  
court  also  rejected  the  attorney’s  contention  that  the  file  was  work  product,  prepared  in  
anticipation  of  litigation.)  
The  Ninth  Circuit  opined  that  the  appraiser  should  testify  about  the  non-privileged  
documents  contained  in  the  work  file  and  remanded  the  case  to  the  trial  court  for  an  in-
camera   review   of   the   documents   in   the   appraiser’s   work   file.      The   Appellate   Court  
specified,  “any  communication  related  to  the  preparation  and  drafting  of  the  appraisal  for  
submission   to   the   IRS   was   not   made   for   the   purpose   of   providing   legal   advice,   but,  
instead,   for   the   purpose   of   determining   [   ]   value   .   .   .   .”      Further,   to   the   extent   the   files  
contain  documents  that  were  not  communications,  they  are  not  protected  by  the  attorney-
client  privilege.”    Id.  at  567.  
The  work  product  doctrine  and  attorney-client  privilege  in  this  context  only  protect  
those  communications  necessary  to  assist  the  attorney  in  rendering  legal  advice  –  often  
read   as   allowing   the   attorney   to   understand   the   client’s   communications   themselves.    
Once   again,   consider   who   the   audience   may   ultimately   be   and   understand   that   the  
appraiser’s   file   may   be   reviewed   by   the   examining   agent,   an   appeals   officer,   district  
counsel,  or  the  ultimate  finder  of  fact  in  tax  litigation.    In  any  event,  the  planning  lawyer  
may  wish  to  have  an  oral  discussion  with  the  appraiser  after  he  or  she  determines  the  
value   range   but   before   he   or   she   prepares   a   first   draft   of   a   written   report   so   that  
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differences  of  opinion  or  relevant  law  may  be  discussed  freely.    In  large  and/or  complex  
valuation  cases,  the  planning  lawyer  may  want  to  consider  engaging  two  appraisers:    one  
to  aid  the  lawyer  in  his  or  her  analysis  of  the  appraisal  (whose  work  as  a  consulting  expert  
will  not  be  disclosed),  and  one  whose  appraisal  will  ultimately  be  disclosed  to  the  IRS,  
either  as  support  for  the  value  reported  on  the  transfer  tax  return  or  at  trial.  
B.  

THE  KOVEL  ACCOUNTANT:    SOLUTION?  

In  part  because  of  the  limits  of  the  Tax  Practitioner  Privilege,  attorneys  (rather  than  
accountants   or   taxpayers   directly)   often   engage   experts   and   advisors,   such   as  
accountants,   to   assist   them   in   rendering   legal   advice,   while   also   ensuring   that   the  
consultant’s  work  in  assisting  the  attorney  will  remain  confidential.    This  engagement  is  
often   referred   to   as   a   “Kovel   Agreement,”   named   after   a   landmark   case   on   this   issue.    
See  United  States  v.  Kovel,  296  F.2d  918,  921  (2d  Cir.  1961);;  see  also  United  States  v.  
Cote,  456  F.2d  142,  144  (8th  Cir.  1972);;  Cavallaro  v.  United  States,  284  F.3d  236,  246  
(1st  Cir.  2002).  
Under  Kovel,  in  order  to  demonstrate  that  a  consultant  is  assisting  an  attorney  in  
providing  legal  services,  a  written  engagement  letter  is  important.    Such  a  letter,  if  drafted  
with  an  eye  toward  Kovel,  can  serve  as  evidence  sufficient  to  preserve  the  privilege.    Such  
a  Kovel  engagement  letter  should  include  terms  that  focus  on  the  following  factors:  
1.  
Control.    Consultant  is  engaged  by  the  attorney  and  is  working  under  
the  attorney’s  direction.  
2.  
Not  Pure  Return  Preparation.    Consultant’s  work  is  for  the  purpose  
of   rendering   legal   advice,   not   simply   for   the   preparation   of   tax   returns.      For  
example,  the  consultant  is  assisting  the  attorney  in  determining  whether  delinquent  
federal  income  tax  returns  should  be  prepared  and  filed  and  what  positions  to  take  
on  those  returns.      
3.  

Ownership.    Work  of  the  consultant  belongs  to  the  attorney.  

4.  
Purpose.    Any  communications  with  the  consultant  are  made  solely  
for  the  purpose  of  enabling  the  attorney  to  provide  legal  advice  to  the  client.  
Attorneys   often   extrapolate   the   accountant   concept   to   appraisers,   attempting   to  
cloak  their  communications  with  appraisers  in  the  attorney-client  privilege.    However,  if  
an  appraiser  is  engaged  to  provide  the  taxpayer’s  rationale  for  a  reporting  position  on  a  
tax   return,   particularly   if   attaching   the   appraisal   to   the   tax   return   is   required,   the  
appraiser’s  work  papers  may  be  considered  tax  return  preparation  materials  and  therefore  
discoverable,   even   if   the   appraiser   was   hired   by   the   attorney.      See   United   States  v.  
Richey,  632  F.3d  559  (9th  Cir.  2011).  
Likewise,   if   an   appraiser   is   engaged   as   a   testifying   expert,   some   or   all  
communications  (depending  on  which  Rules  of  Evidence  apply)  with  the  appraiser  may  
be  discoverable.    See,  e.g.,  FED.  R.  EVID.  502  (requiring  all  data  relied  upon  by  testifying  
appraiser  to  be  disclosed,  but  not  other  communications  with  attorney);;  TAX  CT.  R.  70(c)  
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(historically  requiring  disclosure  of  all  requested  communications  with  testifying  expert  to  
be  disclosed  but  now  protecting  from  disclosure  communications  between  attorney  and  
expert  regardless  of  form,  unless  communication:    (1)  relates  to  expert’s  compensation;;  
(2)   identifies   facts   or   data   considered   by   expert   in   forming   opinion;;   or   (3)   identifies  
assumptions   considered   by   expert   in   forming   opinion.   FED.   R.   CIV.   P.  26(b)   (protecting  
trial  experts’  drafts  from  discovery);;  see  also  United  States  v.  Veolia  Environment  North  
Amer.   Op.,   Inc.,   Civ.   No.   13-mc-03-LPS   (2013)   (requiring   production   of   materials  
containing   facts   or   data   considered   by   experts   in   forming   opinions).      An   expert   is   not  
required   to   produce   facts   known   or   opinions   held   in   anticipation   of   litigation   or   in  
preparation  of  trial  if  that  witness  is  not  expected  to  be  called  as  a  witness  at  trial,  unless  
the  expert’s  facts  and  opinions  on  the  same  subject  matter  cannot  be  obtained  elsewhere.    
See  Veolia  Environment  North  Amer.  Op.,  Inc.,  Civ.  No.  13-mc-03-LPS.      
C.  

DISCUSSING  METHODOLOGY  BEFORE  CONCLUSIONS  ARE  MEMORIALIZED  

Yet,  regardless  of  the  applicability  of  the  attorney-client  privilege,  hiring  a  qualified  
appraiser   is   only   the   first   step.      Estate   planners   should   examine   the   underlying  
assumptions,  analysis,  and  conclusions  of  the  appraiser  and  ensure  that  they  are  logical.    
Appraisers   can   and   do   make   mistakes.      Planners   should   discuss   with   appraisers   the  
methodology  of  examination  perhaps  even  before  any  analysis  is  put  to  paper.    Attorneys  
should  not  “coach”  the  appraiser  or  dictate  the  desired  result.    That  said,  attorneys  should  
be  comfortable  that  the  appraiser’s  assumptions  and  analyses  are  correct.    If  questions  
or   concerns   arise,   the   attorney   should   discuss   those   concerns   with   the   appraiser   at  
length,  if  needed.    If  the  concerns  cannot  be  addressed,  the  taxpayer  and  her  attorney  
should  consider  choosing  another  appraiser.    If  a  second  appraiser  is  engaged  before  the  
first  appraiser  has  reduced  his  findings  to  writing,  there  will  be  no  documents  from  the  
first  appraiser  to  produce  in  response  to  an  examining  agent’s  request  for  “copies  of  all  
appraisals.”  
VIII.   EFFECT   OF   ASSERTING   ATTORNEY-CLIENT   PRIVILEGE   ON   BURDEN   OF  
PROOF  IN  DISPUTED  CASES  
In  certain  situations,  the  taxpayer  can  shift  the  burden  of  proof  from  the  taxpayer  
to  the  government  in  court.    See  I.R.C.  §  7491.    Section  7491  provides:  
A.  

BURDEN  SHIFTS  WHERE  TAXPAYER  PRODUCES  CREDIBLE  EVIDENCE  

1.  
General   Rule.      If,   in   any   court   proceeding,   a   taxpayer   introduces  
credible   evidence   with   respect   to   any   factual   issue   relevant   to   ascertaining   the  
liability  of  the  taxpayer  for  any  tax  imposed  by  subtitle  A  or  B,  the  Secretary  shall  
have  the  burden  of  proof  with  respect  to  such  issue.  
2.  

Limitations.    Paragraph  (1)  shall  apply  with  respect  to  an  issue  only  

if  –  
a.  
the   taxpayer   has   complied   with   the   requirements   under   this  
title  to  substantiate  any  item;;  
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b.  
the   taxpayer   has   maintained   all   records   required   under   this  
title   and   has   cooperated   with   reasonable   requests   by   the   Secretary   for  
witnesses,  information,  documents,  meetings,  and  interviews;;  and  
c.  
in  the  case  of  a  partnership,  corporation,  or  trust,  the  taxpayer  
is  described  in  section  7430(c)(4)(A)(ii).  
Subparagraph  (C)  shall  not  apply  to  any  qualified  revocable  trust  (as  defined  
in   section   645(b)(1))   with   respect   to   liability   for   tax   for   any   taxable   year  
ending  after  the  date  of  the  decedent’s  death  and  before  the  applicable  date  
(as  defined  in  section  645(b)(2)).  
3.  
Coordination.    Paragraph  (1)  shall  not  apply  to  any  issue  if  any  other  
provisions  of  this  title  provides  for  a  specific  burden  of  proof  with  respect  to  such  
issue.  
I.R.C.  §  7491.    
To   shift   the   burden   of   proof,   the   taxpayer   must   comply   with   the   substantiation  
requirements  of  the  Internal  Revenue  Code  and  keep  all  required  records.    In  addition,  
the  taxpayer  must  have  cooperated  with  “reasonable  requests”4  by  the  IRS  for  “witnesses,  
information,  documents,  meetings,  and  interviews”  and  must  present  “credible  evidence”  
in  court  on  the  factual  matters  at  issue.    If  all  of  these  conditions  are  met,  Section  7491  
provides  that  the  burden  of  proof  shifts  to  the  IRS.  
Moreover,  filing  a  motion  to  quash  a  summons  does  not  (in  and  of  itself)  indicate  
lack   of   cooperation   such   that   the   burden   of   proof   cannot   shift   to   the   IRS.     In   Estate   of  
Kohler,   the   Tax   Court   determined   that   a   taxpayer   did   not   fail   to   reasonably   cooperate  
simply  because  it  filed  a  motion  to  quash  a  summons  that  the  IRS  had  issued  to  obtain  
certain  documents  during  discovery.    The  Tax  Court  found  that  the  taxpayer:  
had  a  good  faith  belief  that  some  of  the  documents  respondent  sought  were  
irrelevant,  sealed,  or  contained  sensitive  .  .  .  business  information  and  filed  
a  motion  to  quash  the  summons  to  protect  its  rights.    Once  the  court  denied  
the   estate’s   motion   to   quash   the   summons,   the   estate   provided   the  
documents   respondent   requested.      Respondent   has   not   argued   that  
respondent’s  investigation  was  impaired  by  any  lack  of  documentation.  
Estate  of  Kohler  v.  Comm’r,  92  T.C.M.  (CCH)  48,  52  (2006).    Consequently,  the  burden  of  
proof  shifted  in  Kohler  to  the  IRS.      
If  the  taxpayer  complies  with  Section  7491,  the  IRS  has  another  layer  of  litigation  
hazards  to  consider,  which  could  aid  in  resolving  more  cases  before  trial.  

                                                                                        

4

    The  question  yet  to  be  addressed  by  the  courts  is  whether  a  request  that  seeks  privileged  information  can  ever  be  
“reasonable.”  
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IX.  

CONCLUSION  

In  sum,  there  are  numerous  protections  of  communications  among  advisors  and  
between  advisors  and  their  clients.    To  best  protect  those  communications  from  discovery  
or,  if  produced,  from  misinterpretation,  it  is  important  to  understand  the  differences  among  
those  protections  and  to  ensure  that  the  communications  are  documented  in  the  context  
of  the  broader  goals  of  the  clients,  such  that  tax  and  non-tax  reasons  for  the  transaction  
are  clearly  indicated.    Keeping  these  protections  in  mind  at  all  times  can  assist  the  client’s  
advisors  in  rendering  advice  to  the  taxpayer  and  in  accomplishing  the  client’s  goals.    And,  
although   privileges   generally   are   thought   to   protect   communications   with   attorneys,  
anticipating   that   at   some   point   the   client   might   find   it   advantageous   to   waive   these  
privileges  and,  as  a  result,  deliberately  documenting  communications  that  could  be  helpful  
in  the  event  of  a  tax  audit  or  dispute  could  be  the  lynchpin  for  the  client’s  case.  
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A. Introduction
The 2018 amendments to the Georgia Trust Code introduced a number of new concepts to
Georgia trust and estate lawyers (e.g., decanting, nonjudicial settlement agreements and trust
directors) and transformed some existing concepts significantly (e.g., trust modifications and
representation). We now have the benefit of a year of experience working under this new paradigm
and have learned that some of those new or transformed concepts work exactly as we thought they
would, and others raise just as many questions as they answer. The primary purpose of this paper
is to illustrate how the concepts under the 2018 amendments work in practice. This paper also
highlights a number of questions that have arisen under the 2018 amendments. While this paper
does not purport to definitively answer any those questions, it does provide some arguments that
may be made in attempting to answer them. Ultimately, however, it will be up to the Georgia
courts, the Code Revision Committee and the Georgia legislature to answer or address them.
Alternate versions of this paper illustrating tools to alter the outcomes under irrevocable
trusts in various contexts have been presented by the authors and their colleague, Cynthia A.
Duncan, at a number of seminars. To illustrate the material, this paper uses Bob and Jane, a
fictional couple, as a case study.1
B. Background — Bob and Jane
Bob and Jane live in Georgia and have been married for 35 years. They have three grown
children — Bobby, Janie, and Wendy. Bobby is married with three young children. Janie is
divorced with one child. Her former husband is a problem. Wendy is the youngest. After
graduating from college, she moved away, and most of the time she is difficult to locate.

1

The authors gratefully acknowledge the contributions of their colleagues, Cynthia A. Duncan and Christa R. Boyd,
in the preparation of this paper.
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Bob and Jane built a construction supply business from the ground up that they recently
sold to a larger competitor. None of the children were actively engaged in the business and, while
Bob and Jane have been planning for the sale of the business for the past 5 years, they never
dreamed the business would sell for what it did.
Over the years, Bob and Jane have engaged in extensive estate planning and have
undertaken numerous wealth transfer strategies. As a result of those strategies, Bob and Jane were
able to transfer a significant percentage of the business to generation-skipping trusts prior to the
sale of the business. In addition, they made large gifts to those same trusts last year to take
advantage of the increase in their gift and generation-skipping transfer tax exemptions. They now
consider themselves set for life. They also feel like they have accomplished what they wanted to
accomplish from a wealth transfer standpoint. At this point, they are looking to “turn-off the
spigot” and “declare victory.”
The following is a review of the wealth transfer strategies that Bob and Jane have
undertaken over the years, some of the ways that they might be able to alter or modify the outcomes
of those strategies, and the tax issues that may arise if they choose to modify the various trusts
they have created over the years or redirect the assets of those trusts to new trusts.
References herein to the “IRC” are to the Internal Revenue Code of 1986, as amended.
References herein to the “Service” are to the Internal Revenue Service. References herein to the
“O.C.G.A.” are to the Official Code of Georgia Annotated as amended through July 1, 2018.

2
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C. Hypotheticals
1. Hypothetical One — Trusts for the Benefit of Descendants
a. Facts
In 2012, Bob created two generation-skipping trusts, one for the benefit of Bobby and his
descendants and one for the benefit of Janie and her descendants (“Bob’s 2012 Trusts”). Jane is
the trustee of both trusts. If Jane ceases to serve as trustee, then Bob’s brother is named as
successor. If Bob’s brother ceases to serve, he has the power to name a string of successors. If
he fails to do so or if his last-named successor fails or ceases to serve, a corporate successor
trustee is named in the trust instrument.
The trustee has broad distribution discretion with respect to both trusts. Bob retained the
power in a nonfiduciary capacity to reacquire the trust property of each trust by substituting
property of equivalent value. The trust instruments provide that Bob may renounce this power by
delivering written notice of his renunciation to the trustee.
Bobby and Janie both have limited powers of appointment over their respective trusts
exercisable in favor of Bob’s descendants in a lower generation than Bobby and Janie. Bobby’s
trust provides that in the event his family line dies out, the trust property passes to Janie’s trust.
Janie’s trust has a reciprocal provision. If both Bobby’s and Janie’s family lines die out, the
remote takers are Bob’s heirs at law if he died intestate and unmarried at that time.
The trust instruments contain rule against perpetuities savings provisions that require the
trust property to vest 21 years after the death of the last surviving descendant of Bob who was
living on the date the 2012 Trusts were created. All of the grandchildren were born prior to the
creation of the 2012 Trusts.

3
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Bob’s 2012 Trusts are grantor trusts with respect to Bob. After paying a very significant
capital gains tax in connection with the sale of the business, Bob would like to terminate the
grantor trust status of Bob’s 2012 Trusts. Since Bob’s 2012 Trusts now hold liquid assets, Bob
would also like Bob’s 2012 Trusts to provide for an investment advisor to bifurcate investment
decisions and distribution decisions. Ideally, Bob would like to serve as the investment advisor of
Bob’s 2012 Trusts. If Bob is not serving as the investment advisor, he would also like to give
someone the ability to remove and replace that investment advisor.
b. Discussion
To determine the steps necessary to “toggle out” of grantor trust status, Bob’s 2012 Trusts
must be analyzed to determine which powers or beneficial interests are causing them to be grantor
trusts. Bob retained a corpus substitution power over each trust. A corpus substitution power is
an administrative power under IRC § 675(4)(C),2 which causes each trust to be a wholly grantor
trust3 with respect to Bob. Fortunately for Bob, he can relinquish the corpus substitution powers,
and the trusts will no longer be grantor trusts with respect to him because of this administrative
power. As a result, Bob is in the driver’s seat with respect to this attribute of grantor trust status.4
The corpus substitution powers, however, are not the only trust attributes that cause the
trusts to be grantor trusts. Jane is the trustee of each trust. Her distribution authority is not limited
by a reasonably definite standard such as a HEMS standard. Consequently, the trusts are wholly
grantor trusts with respect to Bob under IRC § 674. Jane has the power to control beneficial

2

IRC § 675 provides: “The grantor shall be treated as the owner of any portion of a trust in respect of which… (4) [a]
power of administration is exercisable in a nonfiduciary capacity by any person without the approval or consent of
any person in a fiduciary capacity.” A power to reacquire trust corpus by substituting other property of an equivalent
value is a power of administration. See IRC § 675(4)(C).
3
A wholly grantor trust is a trust with respect to which the grantor is deemed to be the owner of both the income and
principal of the trust for income tax purposes.
4
If the trust instrument is silent as to whether the grantor may renounce a corpus substitution power, then state law
controls.

4
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enjoyment under IRC § 674(a),5 and none of the exceptions of IRC § 674(b)6 or 674(d)7 apply,
which means Jane will also need to resign as trustee of Bob’s 2012 trusts.
If Jane resigns, then Bob’s brother will succeed her as trustee of both trusts. Because his
distribution discretion is not limited by a reasonably definite standard and he is related to Bob,
none of the exceptions under IRC § 674(b), 674(c)8 or 674(d) would apply, so the trusts would
remain grantor trusts with respect to Bob. Bob needs his brother’s cooperation. His brother could
resign and appoint successor trustees who are not related or subordinate to Bob.9 This would
disengage grantor trust status because the exception under IRC § 674(c) would apply. He also
could appoint Bobby as trustee of his family’s trust and Janie as trustee of her family’s trust. This
would terminate grantor trust status because Bobby and Janie are adverse parties10 with respect to
their respective trusts. IRC § 674(a) applies only if the power to control beneficial enjoyment is
exercisable by the grantor or a nonadverse party, or both, without the approval or consent of any
adverse party.

5

IRC § 674(a) provides: “The grantor shall be treated as the owner of any portion of a trust in respect of which the
beneficial enjoyment of the corpus or the income therefrom is subject to a power of disposition, exercisable by the
grantor or a nonadverse party, or both, without the approval or consent of any adverse party.”
6
IRC § 674(b)(5) provides an exception for a “power to distribute corpus to or for a beneficiary or beneficiaries or to
or for a class of beneficiaries provided that the power is limited by a reasonably definite standard which is set forth in
the trust instrument.”
7
IRC § 674(d) provides an exception for “a power solely exercisable (without the approval or consent of any other
person) by a trustee or trustees, none of whom is the grantor or spouse living with the grantor, to distribute, apportion,
or accumulate income to or for a beneficiary or beneficiaries, or to, for, or within a class of beneficiaries… if such
power is limited by a reasonably definite external standard which is set forth in the trust instrument.”
8
IRC § 674(c) provides an exception for a power “solely exercisable (without the approval or consent of any other
person) by a trustee or trustees, none of whom is the grantor, and no more than half of whom are related or subordinate
parties whom are subservient to the wishes of the grantor — (1) to distribute, apportion, or accumulate income to or
for a beneficiary or beneficiaries, or to, for, or within a class of beneficiaries; or (2) to pay out corpus to or for a
beneficiary or beneficiaries or to or for a class of beneficiaries (whether or not income beneficiaries).”
9
IRC § 672(c) defines the term “related or subordinate” to mean “any nonadverse party who is — (1) the grantor’s
spouse if living with the grantor; (2) any one of the following: The grantor's father, mother, issue, brother or sister; an
employee of the grantor; a corporation or any employee of a corporation in which the stock holdings of the grantor
and the trust are significant from the viewpoint of voting control; a subordinate employee of a corporation in which
the grantor is an executive.”
10
Treas. Reg. § 672(a)-(1) defines the term “adverse party” to mean “any person having a substantial beneficial interest
in a trust which would be adversely affected by the exercise or nonexercise of the power which he possesses respecting
the trust.”

5

Chapter 8
8 of 36

Bob would not want grantor trust status to depend upon who was serving as trustee. He
would be concerned that the identity of a future trustee would reengage grantor trust status. Bob
would want Bob’s 2012 Trusts to be modified to provide that the distribution discretion of any
trustee who is related or subordinate to him and who is nonadverse would be subject to a HEMS
standard during his lifetime. He also would want the trust agreements scrubbed of any other
provisions that could trigger grantor trust status.
O.C.G.A. § 53-12-61(b) provides a statutory mechanism for a settlor and the beneficiaries
of a noncharitable irrevocable trust to amend the trust, even if the modification is inconsistent with
a material purpose of the trust, if the settlor and all the beneficiaries consent to such modification.
Although a petition must be filed in court, the court’s approval is not discretionary. If it finds that
the settlor and all of the beneficiaries approve the modification, the court shall approve the
modification.11 A proceeding to approve a modification under this section may be commenced by
a trustee, beneficiary, or settlor.12 The trustee’s consent is not required, the statute merely requires
that notice be given to the trustee.13
Through this statutory process, Bob and the beneficiaries should be able to modify the
trusts. Who are the beneficiaries? The Georgia Trust Code defines the term “beneficiary” to mean
a person for whose benefit property is held in trust, regardless of the nature of the interest, and
includes any beneficiary, whether vested or contingent, born or unborn, ascertained or

11

O.C.G.A. § 53-12-61(b) states, in part, that “[d]uring the settlor’s lifetime, the court shall approve a petition to
modify or terminate a noncharitable trust, even if the modification or termination is inconsistent with a material
purpose of the trust, if the settlor and all of the beneficiaries consent to such modification or termination and the trustee
has received notice of the proposed modification or termination.”
12
O.C.G.A. § 53-12-61(e).
13
What constitutes sufficient “notice” for purposes of the required notification of the trustee under O.C.G.A. §§ 5312-61(b) and 53-12-61(c) and the required notification of the settlor, trustee, all beneficiaries and any holder of a
power of appointment over the trust property under O.C.G.A. § 53-12-61(f) is an open question under the statutes.
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unascertained.14 So the beneficiaries of the trusts are Bobby, Janie, their living minor and unborn
descendants, and Bob’s heirs at law.
This raises a second question. For purpose of determining the beneficiaries of Bob’s 2012
Trusts, who are Bob’s heirs at law if he died intestate and unmarried? Should this be a snapshot
that is determined as of the date of the proposed modification? If Bob died today, his heirs at law
if he died intestate and unmarried would be Bobby, Janie and Wendy.15 However, the heirs at law
provisions of Bob’s 2012 Trusts only come into play if Bobby, Janie and all of their descendants
are deceased. This would leave Wendy as Bob’s sole heir at law if he died intestate and unmarried
today. Alternatively, are Bob’s heirs at law persons whose identities are unknown, since they will
change over time? Fortunately for Bob, O.C.G.A. § 53-12-8 provides a number of options to sidestep this issue in the context of Bob’s 2012 Trusts.
The consents of the minor and unborn descendants and Bob’s heirs at law would need to
be obtained through “representation.” This is the subject of O.C.G.A. § 53-12-8. Under O.C.G.A.
§ 53-12-8(f)(6), Bobby and Janie should be able to represent their minor and unborn descendants
as long as there is no conflict of interest with respect to the subject matter of the modification.16
With respect to Bob’s heirs at law, O.C.G.A. § 53-12-8(e) and (h) appear to provide a
method for Bobby and Janie to represent Bob’s heirs at law, regardless of how those heirs are
determined. O.C.G.A. § 53-12-8(e) allows the holder of a power of appointment to represent
persons whose interests are as permissible appointees, as takers in default, or are otherwise subject
to the power as long as there is no conflict of interest with respect to the particular question. Bobby

14

O.C.G.A. § 53-12-2(2).
See O.C.G.A. § 53-2-1(c).
16
O.C.G.A. § 53-12-8(f)(6) provides: “To the extent there is no conflict of interest between the representative and the
person represented or among those being represented with respect to a particular question or dispute…[a]n ancestor
may represent and bind an ancestor’s minor or unborn descendant if a conservator or guardian for such descendant
has not been appointed.”
15
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and Janie have powers of appointment over their respective trusts and should be able to represent
all takers in default, which would seem to include Bob’s heirs at law.
O.C.G.A. § 53-12-8(h) permits a person who would be eligible to receive distributions of
income or principal from the trust upon the termination of the interests of all persons then currently
eligible to receive distributions of income or principal to represent contingent successor remainder
beneficiaries as long as there is no conflict of interest with respect to the particular question. Bobby
and his descendants are the persons currently eligible to receive distributions of income or
principal from his trust. Janie, as a beneficiary of her trust, would be a person eligible to receive
distributions of income or principal upon the termination of the interests of Bobby and his
descendants. Therefore, with respect to Bobby’s trust, Janie should be able to represent all
contingent successor remainder beneficiaries, which would include Bob’s heirs at law. The same
would be true with respect to Bobby for Janie’s trust.
If Bobby and Janie were satisfied that there were no conflicts of interest in their
representation of their minor and unborn descendants and Bob’s heirs at law, then Bob, Bobby,
and Janie could petition the court to make the necessary modifications to the trusts and the court
would have no discretion. Under O.C.G.A. § 53-12-61(b), it would be required to approve the
modifications.
The termination of grantor trust status for a trust has a significant impact on current and
future beneficiaries. Bob may be concerned that Janie’s former husband might dream up some
conflict of interest that would nullify Janie’s representation of her minor and unborn descendants.
If Janie was unwilling or unable to serve in a representative capacity for her minor and unborn
descendants, then not all beneficiaries would be consenting to the modifications, so O.C.G.A. § 5312-61(b) would not apply. Janie could ask the court to appoint a representative to represent her

8
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minor and unborn descendants, but that could raise questions from the court as to why Bobby’s
minor and unborn descendants would not similarly need an appointed representative.17
Modification might be possible, however, under O.C.G.A. § 53-12-61(d)(1) and/or (4).18 This
would require court approval, which would be discretionary.
An action under O.C.G.A. § 53-12-61(d) can be commenced by a trustee or beneficiary.19
This could require the appointment of a representative for the minor and unborn beneficiaries or
determining how to interpret heirs at law for purposes of determining who is a necessary party to
the action. Whether that representative or the court would go along with such a modification is by
no means certain. Bob and Jane could decide that the judicial modification process is too
complicated and the outcome is too unclear.
As noted above, a modification of Bob’s 2012 Trusts under O.C.G.A. § 53-12-61(b) would
not require Jane’s participation as trustee, the trustee is simply required to be notified. If Jane were
worried that Wendy or Janie’s former husband might claim that she breached a fiduciary duty by
going along with trust modifications that terminated grantor trust status, she would have some
protection in the fact that her consent would not be required under O.C.G.A. § 53-12-61(b). She
would be a bystander.

17
O.C.G.A. § 53-12-8(i) provides: “If the court determines that an interest is not represented under this Code section,
or that the otherwise available representation might be inadequate, the court may appoint a representative to receive
notice, give consent, and otherwise represent, bind, and act on behalf of a minor, incapacitated, or unborn individual,
or a person whose identity or location is unknown and not reasonably ascertainable. A representative may be appointed
to represent several persons or interests. A representative may act on behalf of the individual represented with respect
to any matter arising under this chapter, regardless of whether a judicial proceeding concerning the trust is pending.
In making decisions, a representative may consider the general benefit accruing to the living members of the
individual's family.”
18
O.C.G.A. § 53-12-61(d)(1) provides: “The court may, upon petition…[m]odify the trust if, owning to circumstances
not anticipated by the settlor, modification would further the purposes of such trust.” O.C.G.A. § 53-12-61(d)(4)
provides: “The court may, upon petition…[m]odify the trust to achieve the settlor’s tax objectives, with such
modification to have either prospective or retroactive effect.”
19
O.C.G.A. § 53-12-61(e).
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If Jane were not worried about a breach of fiduciary duty claim, or if she were willing to
take the risk, then in lieu of the judicial route the modifications could instead be accomplished
through the exercise of her decanting power. Under O.C.G.A. § 53-12-62, a trustee with authority
to invade the principal of an “original trust”20 to make distributions to or for the benefit of one or
more of the beneficiaries may also, independently or with court approval, exercise such authority
by distributing all or part of the principal of the original trust to a trustee of a “second trust,”21
whether a separate trust or an amended version of the original trust. Accordingly, Jane could
exercise her decanting power to modify Bob’s 2012 Trusts or transfer the assets of Bob’s 2012
Trusts to new trusts that have the desired modifications.22
In exercising this decanting power, however, the second trust may not (1) include as a
“current beneficiary”23 a person who is not a current beneficiary of income or principal of the
original trust or (2) include as a beneficiary, as defined in O.C.G.A. 53-12-2(2), any person that is
not a beneficiary of the original trust.24 So Jane may not add beneficiaries in the exercise of her
decanting power, but note that she may remove beneficiaries. The second trust may also confer a
power of appointment upon a beneficiary of the original trust to whom or for the benefit of whom

20

O.C.G.A. § 53-12-62(a)(1) defines the term “original trust” to mean the trust from which principal is being
distributed.
21
O.C.G.A. § 53-12-62(a)(2) defines the term “second trust” to mean the trust to which assets are being distributed
from the original trust, whether a separate trust or an amended version of the original trust.
22
The trustee has broad distribution discretion with respect to Bob’s 2012 Trusts. If the trustee’s distribution
discretion were limited to an ascertainable standard, such as a HEMS standard, would Jane’s authority to exercise
her decanting power be limited in some manner? Under O.C.G.A. § 53-12-62(b)(2), a trustee with authority to
invade the principal of the original trust to make distributions to or for the benefit of one or more of the beneficiaries
may also exercise such authority by distributing all or part of the principal of the original trust to a trustee of a
second trust. While not explicit, this seems to imply that the decanting authority is limited to the scope of the
trustee’s authority to invade principal under the original trust. Does this mean the trustee is limited to distributing
the amount the trustee could have distributed to the beneficiaries under the HEMS standard to the second trust?
Alternatively, would the trustee be permitted to distribute all of the trust property to a second trust where
distributions are limited to the same HEMS standard as the original trust? These are open questions under O.C.G.A.
§ 53-12-62(b)(2).
23
O.C.G.A. § 53-12-62(b)(1) defines the term “current beneficiary” to mean a person who, on the date of distribution
to the second trust, is a distributee or permissible distribute of trust income or principal.
24
O.C.G.A. § 53-12-62(b)(2).
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the trustee has the power to distribute the principal of such original trust.25 The permissible
appointees of the power of appointment conferred upon a beneficiary may include persons who
are not beneficiaries of the original trust or second trust.26 So if Bob and Jane wanted to give
Bobby and Janie the ability to reduce the amount of property that passes in trust for his or her
children upon his or her death, the second trusts could expand the scope of Bobby’s and Janie’s
limited powers of appointment by including charities in the class of permissible appointees. It is
also clear under the statute that the second trusts created as the result of Jane exercising her
decanting power need not qualify as grantor trusts for federal income tax purposes.27
Jane would be able to exercise her decanting power without the consent of any person and
without court approval.28 She would, however, need to satisfy the notice provisions of O.C.G.A.
§ 53-12-62(c).29 The notice must be delivered 60 days before the proposed distribution to the
second trust and would need to describe the manner in which Jane intended to exercise the
decanting power and the proposed effective date for the exercise of the power. In accordance with
the provisions of the statute, the notice would need to be sent to Bob, as the settlor of Bob’s 2012
Trusts, and to the persons entitled to annual reports under the trust instruments. Under the terms
of the trust instruments, each adult person who is eligible to receive income from the subject trust
is entitled to an annual report, so the notice would need to be sent to Bobby and Janie as well. Is
the notice requirement waivable by the persons entitled to notice or would Jane need to wait 60
days after providing notice to Bob, Bobby and Janie? There is nothing in the Georgia statute

25

O.C.G.A. § 53-12-62(g).
O.C.G.A. § 53-12-62(g).
27
O.C.G.A. § 53-12-62(i)(1).
28
O.C.G.A. § 53-12-62(c).
29
O.C.G.A. § 53-12-62(c) provides, in part: “Except as provided in this Code section, a trustee may exercise the power
to invade the principal of the original trust under subsection (b) of this Code section without the consent of the settlor
or the beneficiaries of the original trust if such trustee provides written notice of such trustee’s decision to exercise
the power to such settlor, if living, and those persons then entitled to annual reports from the trustee of the original
trust.”
26
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explicitly allowing a trustee to exercise his or her decanting power before the expiration of the 60day period if waived by those entitled to notice,30 but if Bob, Bobby and Janie all waive the notice
provisions, it is hard to see anyone else with reason to complain. Moreover, Jane could argue that
she has the right to decant under Georgia common law with no notice requirements.31
Jane’s compliance with the notice requirements would not alter the rights of the
beneficiaries to petition a court asserting that the exercise of the decanting power was ineffective
because it did not comply with the statute, it was an abuse of discretion, or otherwise a breach of
fiduciary duty. While there is statutory authority for Jane to remove beneficiaries, include
permissible appointees under powers of appointment who are not beneficiaries of the original trust
or decant from a grantor trust to a non-grantor trust, the exercise of any such authority will still be
subject to Jane’s fiduciary duties as trustee. Thus, the question is not “can” Jane exercise her
authority, but rather, “should” Jane exercise her authority. If Jane were uncomfortable proceeding
with the exercise of her decanting power without court approval, then she could petition the court
to provide instructions on whether the proposed exercise of her decanting power is permitted under
the statute and consistent with her fiduciary duties.
Is there another way Bob’s 2012 Trusts could be modified without a judicial action?
O.C.G.A. § 53-12-9(b) provides for binding nonjudicial settlement agreements among the
“interested persons” with respect to any matter involving a trust. “Interested persons” are defined
as the trustee and all other persons whose consent would be required in order to achieve a binding
settlement were the settlement to be approved by the court.32 Under O.C.G.A. § 53-12-9(c), a
30

Section 7(f) of the Uniform Trust Decanting Act provides: “The decanting power may be exercised before expiration
of the notice period under subsection (a) if all persons entitled to receive notice waive the period in a signed record.”
31
O.C.G.A. § 53-12-62(f) provides: “This Code section shall not be construed to abridge the right of any trustee who
has a power of invasion to distribute property in further trust that arises under any other law or under common law,
and nothing in this Code section shall be construed to imply that the common law does not permit the exercise of a
power to invade the principal of a trust in the manner authorized under subsection (b) of this Code section.”
32
O.C.G.A. § 53-12-9(a).
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nonjudicial settlement agreement is (i) valid only to the extent it does not violate a material purpose
of the trust and includes terms and conditions that could be properly approved by the court under
the Georgia Trust Code or other applicable law and (ii) not valid with respect to any modification
or termination of a noncharitable irrevocable trust when the settlor’s consent would be required in
order to achieve a binding settlement, if such settlement were to be approved by a court. Thus, a
modification under O.C.G.A. § 53-12-61(b) may not be accomplished via a nonjudicial settlement
agreement because the settlor’s consent (along with all of the beneficiaries) is required under
O.C.G.A. § 53-12-61(b).
A modification under O.C.G.A. § 53-12-61(d), however, may be possible via a nonjudicial
settlement agreement. The question is who the “interested persons” are for a modification under
O.C.G.A. § 53-12-61(d). Since no consents are required, the interested persons are unclear. If the
settlor is an interested person in a trust, then no modification can be made via a nonjudicial
settlement agreement when the settlor is living. If, on the other hand, the settlor is not an interested
person (a position not inconsistent with a typical irrevocable trust where the settlor explicitly
retains no right, title, or interest in or power, privilege, or incident of ownership in regard to any
of the property of the trust), a nonjudicial settlement agreement may be possible. In the case of
Bob’s 2012 Trusts, it would seem that all of the beneficiaries would be interested persons, since
the termination of grantor trust status has a significant impact on all of the beneficiaries. For the
reasons noted above, Bob and Jane may not be comfortable relying on representation for all of the
beneficiaries and may want to default back to decanting.
Regardless of the method by which Bob and Jane choose to modify Bob’s 2012 Trusts, the
modified trusts (or second trusts in a decanting) should be able to provide for the investment
advisor Bob desires. The 2018 amendments to the Georgia Trust Code added Article 18, providing
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for trust directors and directed trustees.33 O.C.G.A. § 53-12-500(4) defines a trust director as “a
person that is granted a power of direction by a trust to the extent the power is exercisable while
the person is not serving as a trustee, regardless of how the trust instrument refers to such person
and regardless of whether the person is a beneficiary or settlor of the trust.”
O.C.G.A. § 53-12-500(3) defines a power of direction as “a power over a trust granted to
a person by the trust instrument to the extent the power is exercisable while the person is not
serving as a trustee.” A power of direction includes a power over the administration of the trust
or the investment, management, or distribution of the trust property; a power to consent to a
trustee’s actions, whether through exercise of an affirmative power to consent or through
nonexercise of a veto power over a trustee’s actions, when a trustee may not act without such
consent; a power to represent a beneficiary, other than a power under O.C.G.A. § 53-12-8; and,
except as otherwise provided in the trust instrument, any further powers appropriate to the exercise
or nonexercise of such powers. Under O.C.G.A. § 53-12-500(1), a directed trustee is a trustee that
is subject to a trust director’s power of direction.
A power of direction specifically does not include (i) a power of appointment; (ii) a power
to appoint or remove a trustee or trust director; (iii) a power of a settlor to revoke the trust or amend
the trust instrument; (iv) a power of a beneficiary over a trust to the extent the exercise or
nonexercise of the power affects the beneficial interest of the beneficiary or a person represented
by the beneficiary under O.C.G.A. § 53-12-8 with respect to the exercise or nonexercise of the
power; or (v) a power over a trust if (A) the terms of the trust provide such power is held in a
nonfiduciary capacity and (B) such power must be held in a nonfiduciary capacity to achieve the
settlor's tax objectives.34

33
34

O.C.G.A. § 53-12-500, et seq. The Georgia provisions are a modified version of the Uniform Directed Trust Act.
O.C.G.A. § 53-12-501(b).
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Thus, an investment advisor with authority over the investments in Bob’s 2012 Trusts
would be a trust director, regardless of the fact that the trust agreements call such person an
investment advisor, rather than a trust director. Additionally, if Bob’s 2012 Trusts are modified
to provide for an investment advisor and also to give a person the ability to remove that investment
advisor, the person holding the power to remove the investment advisor will not hold a power of
direction, and thus will not be a trust director.
O.C.G.A. § 53-12-502(a) provides the authority for a trust instrument to grant powers of
direction to a trust director. O.C.G.A. § 53-12-503(a) makes clear that with respect to a power of
direction, a trust director has the same fiduciary duty and liability in the exercise or nonexercise
of the power of direction as a trustee in a like position and under similar circumstances, and that
the trust instrument may vary the trust director’s duty or liability to the same extent the trust
instrument could vary the duty or liability of a trustee in a like position and under similar
circumstances. A trust director acting in reliance on information provided by a trustee or another
trust director is not liable for a breach of trust to the extent the breach resulted from such reliance,
unless the trust director engages in willful misconduct.35 Bob’s 2012 Trusts could thus not relieve
the investment advisor of liability for a breach of trust committed in bad faith or with reckless
indifference to the interests of the beneficiaries.36
A trust director does not have a duty to monitor a trustee or another trust director regarding
matters outside the scope of the trust director’s powers of direction, or inform or give advice to a
settlor, beneficiary, trustee, or another trust director concerning an instance in which the director
might have acted differently than a trustee or another trust director.37 A trust director does,

35

O.C.G.A. § 53-12-503(e).
See O.C.G.A. § 53-12-303(a).
37
O.C.G.A. § 53-12-503(g)(1).
36
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however, have a duty to keep trustees and other trust directors reasonably informed of the exercise
or nonexercise of the trust director’s power of direction to the extent such exercise or nonexercise
is relevant to the trustee’s or other trust director’s powers and duties regarding the trust, and to
respond to reasonable requests from trustees and other trust directors for information to the extent
such information is relevant to the trustee’s or other trust director’s powers and duties regarding
the trust.38
A directed trustee is required to take reasonable action to comply with a trust director’s
exercise or nonexercise of a power of direction and is not liable for such action unless compliance
would clearly constitute willful misconduct on the part of the directed trustee.39 A directed trustee
acting in reliance on information provided by a trust director is not be liable for a breach of trust
to the extent the breach resulted from such reliance, unless the directed trustee engages in willful
misconduct.40
A directed trustee is required to account at least annually to a trust director as if the trust
director were a qualified beneficiary of an irrevocable trust to whom income is required or
authorized in the trustee’s discretion to be distributed and to respond to reasonable requests from
a trust director for information to the extent such information is relevant to the trust director’s
interest in or trust director’s powers and duties regarding the trust.41 A directed trustee does not,
however, have a duty to (i) monitor, investigate, review, or evaluate a trust director, including a
trust director’s actions or inactions; (ii) provide any accountings, reports, or other information to
a trust director beyond that required by subsection (b) of O.C.G.A. § 53-12-504(b); (iii) advise a
trust director regarding the scope, nature, execution, standard of care, potential liability, or other

38

O.C.G.A. § 53-12-503(d).
O.C.G.A. § 53-12-504(a).
40
O.C.G.A. § 53-12-504(c).
41
O.C.G.A. § 53-12-504(b).
39
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aspects of their status as trust director; (iv) take any action in response to willful misconduct by
the trust director other than the refusal to comply with such direction; (v) attempt to compel a trust
director to act or not act; (vi) petition the court regarding a trust director’s action, inaction,
capacity, or any similar matter; or (vii) inform or give advice to a settlor, beneficiary, trustee, or
trust director concerning an instance in which the trustee might have acted differently than the trust
director.42
2. Hypothetical Two — Spousal Access Trust
a. Facts
In 2012, Jane created a trust for the benefit of Bob and their descendants (“Jane’s 2012
Trust”). Bob is the trustee of the trust. He has the authority to name a string of successors. With
respect to distributions to descendants, Bob has broad discretion, but with respect to distributions
to himself, his discretion is limited by a HEMS standard. In exercising this standard, Bob, as
trustee, is required to take into account other resources available to him.
Bob has lifetime and testamentary limited powers of appointment in favor of Jane’s
descendants and trusts for their benefit. Upon Bob’s death, the trust will divide into separate
trusts for Bobby and Janie and their respective descendants. The terms of these separate trusts
are identical to the terms of Bob’s 2012 Trusts, except the remote taker is Jane’s sister, if then
living, and otherwise Jane’s sister’s descendants then living.
The trust contains a rule against perpetuities savings provision that requires the trust
property to vest 21 years after the death of the survivor of Bob and the last surviving descendant
of Jane’s who was living on the date the trust was created. The trust is exempt from the generation-

42

O.C.G.A. § 53-12-504(e)(1).
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skipping transfer tax because sufficient GST exemption was allocated to the trust to cause it to
have an inclusion ratio of zero.
Jane retained a corpus substitution power over the trust property. The trust instrument
provides that Jane may renounce this power by delivering written notice of her renunciation to the
trustee.
The trust is a grantor trust with respect to Jane. After paying a very significant capital
gains tax in connection with the sale of the business, Jane would like to terminate the grantor trust
status of Jane’s 2012 Trust.
b. Discussion
To determine the steps necessary to toggle out of grantor trust status, Jane’s 2012 Trust
must be analyzed to determine which powers or beneficial interests are causing the trust to be a
grantor trust with respect to Jane. The trust has the same attributes that cause Bob’s 2012 Trusts
to be grantor trusts with respect to him. Jane retained a corpus substitution power over the property
of Jane’s 2012 Trust, and Bob is trustee. To terminate grantor trust status, Jane would need to
renounce her corpus substitution power, Bob would need to resign as trustee and appoint a trustee
that did not trigger grantor trust status under Section 674, and the trust would need the same
modifications that Bob’s 2012 Trusts need. But these actions would not be sufficient because there
are two additional attributes that cause Jane’s 2012 Trust to be a wholly grantor trust with respect
to her.
First, Bob has lifetime and testamentary limited powers of appointment. These are powers
to control beneficial enjoyment under IRC § 674(a),43 and none of the exceptions under IRC

43
Although Bob is a beneficiary of Jane’s 2012 Trust, he is not considered an adverse party because under IRC §
672(e) the interest that would otherwise make him an adverse party is attributed to Jane.
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§ 674(b), 674(c) or 674(d) apply.44 These powers would be attributed to Jane under IRC § 672(e).
Bob would need to renounce his lifetime and testamentary limited powers of appointment.
Second, Bob is a beneficiary of the trust. The trust is thus a wholly grantor trust with
respect to Jane under IRC § 677(a)(1).45 Bob’s beneficial interest in the trust triggers grantor trust
status under IRC § 677(a)(1) unless an adverse party is serving as trustee. Because there is no way
to ensure that there will always be an adverse party willing and able to serve as trustee, Bob would
need to relinquish his beneficial interest in the trust.
There are several actions that Bob and others could take to eliminate his powers and
beneficial interest with respect to Jane’s 2012 Trust, thus terminating grantor trust status. First,
Bob could exercise his lifetime limited power of appointment in favor of trusts for Bobby, Janie,
and their respective descendants. If the new trusts had no attributes that would cause them to be
grantor trusts with respect to Jane, this would work.
Second, Jane, as settlor, and Bob and the other beneficiaries of Jane’s 2012 Trust could
modify and divide the trust under O.C.G.A. § 53-12-61(b).46 As noted above, under O.C.G.A. §
53-12-61(b), the settlor and all of the beneficiaries may modify or terminate a trust even if the

44
IRC § 674(b)(3) provides an exception for a power exercisable only by will, which would include Bob’s
testamentary limited power of appointment. This exception, however, does not apply to “a power in the grantor to
appoint by will the income of the trust where the income is accumulated for such disposition by the grantor or may be
so accumulated in the discretion of the grantor or a nonadverse party, or both, without the approval or consent of any
adverse party.” It would seem that under IRC § 672(e), Bob’s testamentary power of appointment would be attributed
to Jane, the grantor, and the income of Jane’s 2012 Trust may be accumulated in the discretion of the trustee. Because
there is no way to ensure that there will always be an adverse party willing and able to serve as trustee, there is no way
to ensure that the IRC § 674(b)(3) exception would always apply.
45
IRC § 677(a) provides: “The grantor shall be treated as the owner of any portion of a trust, whether or not he is
treated as such owner under section 674, whose income without the approval or consent of any adverse party is, or, in
the discretion of the grantor or a nonadverse party, or both, may be – (1) distributed to the grantor or the grantor’s
spouse….”
46
While O.C.G.A. § 53-12-61(b) and (c) do not specifically reference “division” or “consolidation,” the authors have
been told by the Chair of the Trust Code Revision Committee that the term “modification” as used in such paragraphs
was intended to include the division or consolidation of an irrevocable noncharitable trust.
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modification or termination is inconsistent with a material purpose of the trust. So it would not
matter whether Bob’s beneficial interest in Jane’s 2012 Trust was a material purpose.
Modifying Jane’s 2012 Trust under O.C.G.A. § 53-12-61(b) would raise some of the same
representation issues as the modifications of Bob’s 2012 Trusts. Since Bob and Jane file join
income tax returns, Bob likely has a conflict of interest with respect to the other beneficiaries, so
he could not represent the takers in default of the exercise of his power of appointment under
O.C.G.A. § 53-12-8(e).
Additionally, it is unclear whether Bobby and Janie could represent contingent successor
remainder beneficiaries O.C.G.A. § 53-12-8(h). As noted above, Bob and Bob and Jane’s
descendants are currently eligible to receive distributions of income and principal from Jane’s
2012 Trust. O.C.G.A. § 53-12-8(h) permits a person who would be eligible to receive distributions
of income or principal from the trust upon the termination of the interests of all persons then
currently eligible to receive distributions of income or principal to represent contingent successor
remainder beneficiaries as long as there is no conflict of interest with respect to the particular
question. If Bob’s and Bob and Jane’s descendants’ interests in Jane’s 2012 Trust all terminate,
Jane’s sister would the person eligible to receive distributions of income or principal from the trust,
so Bobby and Janie could not represent the contingent successor remainder beneficiaries under
O.C.G.A. § 53-12-8(h).
Because of this uncertainty, Bob and Jane would want Jane’s sister to consent to the
modification as well. If Jane’s sister would agree to consent to the modification, she could
represent her descendants under O.C.G.A. § 53-12-8(h).47 If Jane’s sister would not consent or if

47
To illustrate an open question under O.C.G.A. § 53-12-8, assume that the remote taker provision of Jane’s 2012
Trust does not include Jane’s sister, and if Jane’s sister has no living descendants, the property will go to Wendy.
Also assume that Jane’s sister’s then living descendants are all minors. Jane’s sister should be able to represent her
minor and unborn descendants under O.C.G.A. § 53-12-8(f)(6). Could Jane’s sister, as representative for her minor
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Bob and Jane do not want to inform Jane’s sister regarding Jane’s 2012 Trust, Bob and Jane could
take an alternative and perhaps more nuanced position with respect to O.C.G.A. § 53-12-8(h) and
decide that “termination of the interests of all persons then currently eligible to receive
distributions of income or principal” means interests in Jane’s 2012 Trust as it exists now. Each
current beneficiary’s interest in that trust terminates upon Bob’s death and that trust splits into
separate trusts for Bobby and Janie.

Bobby and Janie would then be eligible to receive

distributions of income or principal and could represent the contingent successor remainder
beneficiaries of Jane’s 2012 Trust. Bobby and Janie may be less concerned about serving as
representatives in this case than in the case of Bob’s 2012 Trusts because all of the beneficiaries
are benefiting from the termination of Bob’s beneficial interest and lifetime and testamentary
limited powers of appointment. To the remaining beneficiaries of Jane’s 2012 Trust, this benefit
might be worth the loss of grantor trust status.
In exercising his lifetime limited power of appointment or in consenting to a modification,
Bob would be participating in an action that would result in the termination of his beneficial
interest in the trust. Would either action be considered a gift? In Regester v. Commissioner,48 the
Tax Court held that the exercise of a limited power of appointment over the corpus of a trust by
the income beneficiary was a taxable gift of the income interest in the property appointed.49 Bob’s

and unborn descendants, also then represent Wendy as a contingent successor remainder beneficiary under O.C.G.A.
§ 53-12-8(h)? In other words, can one representation be “piggy backed” onto another? O.C.G.A. § 53-12-8 is silent
on this issue.
48
83 T.C. 1 (1984).
49
This was contrary to the decision of the Court of Claims in Self v. United States, 142 F. Supp. 939 (1956). In Rev.
Rul. 79-327, 1979-2 C.B. 342, the Service stated that it would not follow Self to the extent it would be contrary to the
Regulations. Here the Service was referring to Treas. Reg. § 25.2514-1(b)(2), which states that the exercise of a
limited power of appointment by an income interest holder is a taxable gift under IRC § 2511(a).
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consent to a modification that would terminate his beneficial interest in Jane’s 2012 Trust also
would be a gift. 50
The value of Bob’s gift would be very hard to determine. IRC § 7520 provides that the
value of an annuity, any interest for life or a term of years, or any remainder or reversionary interest
shall be determined under tables prescribed by the Secretary. Thus, a beneficiary’s interest in a
trust typically is not valued with reference to the willing seller-willing buyer standard, but rather
is valued in accordance with actuarial tables prescribed by the regulations. The use of the actuarial
tables provides a mechanical approach to valuation that avoids the need to examine the facts and
circumstances of every case.
The value of Bob’s beneficial interest in Jane’s 2012 Trust, however, would not be
determined under IRC § 7520 because his beneficial interest in the trust is not an “ordinary income
interest.”51 So how would the value of Bob’s beneficial interest be determined? He is a
discretionary beneficiary, the distribution discretion is subject to a HEMS standard, the trustee is

50
IRC § 2511 provides that the gift tax imposed by IRC § 2501 shall apply whether the transfer is “in trust or
otherwise,” whether the gift is direct or indirect, and whether the property is real or personal, tangible or intangible.
Treas. Reg. § 25.2511-2(a) provides that the gift tax is “not imposed upon the receipt of the property by the donee,
nor is it necessarily determined by the measure of enrichment resulting to the donee from the transfer, nor is it
conditioned upon the ability to identify the donee at the time of the transfer. On the contrary, the tax is a primary and
personal liability of the donor, is an excise upon his act of making the transfer, is measured by the value of the property
passing from the donor, and attaches regardless of the fact that the identity of the donee may not then be known or
ascertainable.” Therefore, it is not necessary to identify a donee in order to determine that a gift has been made.
51
Treas. Reg. § 20.7520-3(b)(1)(i)(B) provides: “An ordinary income interest is the right to receive the income from
or the use of property during one or more measuring lives or for some other defined period. A standard section 7520
income factor for an ordinary income interest represents the present worth of the right to receive the use of $1.00 for
a defined period, using the interest rate prescribed under section 7520 for the appropriate month.” Treas. Reg.
§ 20.7520-3(b)(2)(ii)(B) provides that “a standard Section 7520 income factor” may not be used to value a term income
interest or life interest if the governing instrument “permits the beneficiary’s income or other enjoyment to be
withheld, diverted, or accumulated for another person’s benefit without the consent of the income beneficiary,” or if
the governing instrument “permits the trust corpus to be withdrawn from the trust for another person’s benefit without
the consent of the income beneficiary….” Treas. Reg. § 20.7520-3(b)(2)(iv), Example 3 describes a trust created by
decedent, A, in which all income is paid to A’s child for life with remainder to grandchild. The trust instrument
authorizes the trustee to distribute corpus to A’s surviving spouse for the spouse’s “comfort and happiness.” Because
the trustee’s power to invade trust corpus in unrestricted, the exercise of the power could result in the termination of
the income interest at any time. Thus, the income interest would not be considered an ordinary income interest and
may not be valued under Section 7520.
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required to take into account his other resources, and the trustee has broad discretion to distribute
trust income and corpus to other beneficiaries. Bob’s other resources are significant, so it is
unlikely that he would ever receive a distribution of income or principal from Jane’s 2012 Trust.
Prior to the enactment of IRC § 7520, the Service issued Rev. Rul. 70-29252 and Rev. Rul.
75-550,53 which could be relevant to the valuation of Bob’s beneficial interest.54 In each of these
rulings, the Service ruled that the income interest of a beneficiary was susceptible to valuation
even though the trustee had discretion to distribute income to another beneficiary because the
discretion to distribute income to the other beneficiary was subject to an ascertainable standard.
The authority of the trustee of Jane’s 2012 Trust to distribute income or principal to beneficiaries
other than Bob is not limited by an ascertainable standard. These rulings imply that Bob’s
beneficial interest would not be susceptible to valuation because the discretion of the trustee of
Jane’s 2012 Trust to distribute income or principal to beneficiaries other than Bob is not limited
by an ascertainable standard.

52

1970-1 C.B. 187. In Rev. Rul. 70-292, a transferor created a trust in which his daughter held a life income interest.
The trustee had the authority to use income for the benefit of the transferor’s spouse. Under state law, this authority
was determined to be limited by an ascertainable standard. The Service held that because the power to divert income
was limited by an ascertainable standard, the income interest was susceptible of valuation. It went on to state that
under the facts of the ruling, the likelihood that the trustee would exercise this power was so remote as to be negligible.
This ruling dealt with the credit under Section 2013 for previously taxed property, which requires that the interest in
the trust be ascertainable.
53
1975-2 C.B. 357. In Rev. Rul. 75-550, the Service dealt with a similar issue under Section 2013 in valuing an
income interest subject to an encroachment power “for the comfort, support, hospital or medical expenses” of the
children of the beneficiary of the income interest. This was deemed to be an ascertainable standard. It was determined
that the children needed $100,000 per year in support based on prior experience, so the Service valued the income
interest assuming an annual encroachment of $100,000. See also PLR 9451049, in which the Service ruled that the
exercise of a limited power of appointment over a trust in which the powerholder had the right to periodic distributions
of income and principal to provide for health, support and maintenance in the standard of living to which the
powerholder was accustomed was a taxable gift under both Treas. Reg. § 25.2514-1(b)(2) and IRC § 2511(a), the
value of which was readily ascertainable. Presumably the powerholder was entitled to trust distributions. The ruling
cited Rev. Rul. 75-550 for guidance on valuing the taxable gift. The Service concluded that the present value of all
possible distributions to the donee annually was the basis for determining the value of the taxable gift.
54
There may be some question whether these rulings apply after the enactment of Section 7520 and the regulations
thereunder or in a context other than Section 2013, but note the reference to Rev. Rul. 75-550 in PLR 200243026,
which deals with the GST tax and gift tax consequences of the exercise of a power of appointment in which the
powerholder had an income interest in the trust.
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Notwithstanding the foregoing, Bob may not be comfortable exercising his power of
appointment or consenting to the modification because he is not willing to take on any exposure
to gift tax liability, then he may wish to consider a third alternative — the exercise of his decanting
power under O.C.G.A. § 53-12-62. Bob’s exercise of his decanting power may not have gift tax
implications because he is exercising his distribution power as a fiduciary.55 If there were any
doubts about that, Bob could resign, name a successor trustee who does not have a beneficial
interest in the trust, and the successor trustee could exercise the decanting power.
Exercising the decanting power might be the best alternative from a gift tax perspective. It
would be the best alternative from a generation-skipping transfer tax (“GSTT”) standpoint as well.
Jane’s 2012 Trust is exempt from the GSTT because GST exemption was allocated on a timely
basis to all transfers to the trust. Bob and Jane would not want to jeopardize the GSTT exempt
status of the trust.

55
Treas. Reg. § 25.2511-1(g)(2) provides: “If a trustee has a beneficial interest in trust property, a transfer of the
property by the trustee is not a taxable transfer if it is made pursuant to a fiduciary power the exercise or nonexercise
of which is limited by a reasonably fixed or ascertainable standard which is set forth in the trust instrument. A clearly
measurable standard under which the holder of a power is legally accountable is such a standard for this purpose. For
instance, a power to distribute corpus for the education, support, maintenance, or health of the beneficiary; for his
reasonable support and comfort; to enable him to maintain his accustomed standard of living; or to meet an emergency,
would be such a standard. However, a power to distribute corpus for the pleasure, desire, or happiness of a beneficiary
is not such a standard. The entire context of a provision of a trust instrument granting a power must be considered in
determining whether the power is limited by a reasonably definite standard. For example, if a trust instrument provides
that the determination of the trustee shall be conclusive with respect to the exercise or nonexercise of a power, the
power is not limited by a reasonably definite standard. However, the fact that the governing instrument is phrased in
discretionary terms is not in itself an indication that no such standard exists.” Bob’s discretion to distribute to
beneficiaries other than himself is not limited to a reasonably fixed or ascertainable standard, so the exercise of his
decanting power would not fall within this “safe harbor.” The authors are not aware of any case where the Service
has argued that a trustee with a beneficial interest in a trust made a gift by exercising a distribution power that was not
limited by a reasonably fixed or ascertainable standard.
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The regulations under IRC § 2601 provide rules for determining when the exercise of a
discretionary power, modification, judicial construction, or settlement agreement with respect to a
grandfathered trust56 will not result in the loss of the trust’s GSTT exempt status.57
With respect to an exercise of a discretionary power over a trust, the regulations provide
that the distribution of trust principal from an exempt trust to a new trust will not cause the new
trust to lose its GSTT exempt status if (1) either the terms of the trust instrument authorize such
action, or at the time the exempt trust became irrevocable, state law authorized such action,58
without the consent or approval of any beneficiary or court, and (2) the terms of the governing
instrument of the new trust do not extend the time for vesting of any beneficial interest in the trust
in a manner that may postpone or suspend the vesting, absolute ownership, or power of alienation
of an interest in property for a period, measured from the date the original trust became irrevocable,
extending beyond any life in being at the date the original trust became irrevocable plus a period
of 21 years.59
With respect to a modification of a trust, the regulations provide that a modification by
judicial reformation, or nonjudicial reformation that is valid under state law, will not cause the

56

No precedential guidance has been issued concerning changes that may affect the status of a trust that is exempt
from the GSTT not because of its effective date but because sufficient GST exemption was allocated to the trust to
result in an inclusion ratio of zero. The Service has noted in multiple private letter rulings that at a minimum, a change
that would not affect the GSTT status of a trust that was irrevocable on September 25, 1985, should similarly not
affect the GSTT status of a trust that is exempt from GSTT because sufficient GST exemption was allocated to the
trust to result in an inclusion ratio of zero. See e.g., PLR 201138027, PLR 201418001, and PLR 201604001. As a
practicing lawyer, defaulting to this “safe harbor” is clearly the safest position to take. From an academic perspective,
however, there is a compelling argument that the rules applicable to grandfathered trusts should not and do not apply
to trusts that are exempt from the GSTT as a result of the allocation of GST exemption. See James P. Spica, Means
to an End: Electively Forcing Vesting to Suit Tax Rules Against Perpetuities, 40 ACTEC L.J. 347, 356-59 (2014).
57
Treas. Reg. § 26.2601-1(b)(4)(i).
58
For purposes of this discussion, it is assumed that prior to the enactment of O.C.G.A. § 53-12-62, Georgia common
law would have allowed the exercise of Bob’s decanting power. See O.C.G.A. § 53-12-62(f).
59
Treas. Reg. § 26.2601-1(b)(4)(i)(A). For purposes of (b)(4)(i)(A), the exercise of a trustee’s distributive power that
validly postpones or suspends the vesting, absolute ownership, or power of alienation of an interest in property for a
term of years that will not exceed 90 years (measured from the date the original trust became irrevocable) will not be
considered an exercise that postpones or suspends vesting, absolute ownership, or the power of alienation beyond the
perpetuities period.

25

Chapter 8
28 of 36

trust to lose its GSTT exempt status if the modification does not shift a beneficial interest in the
trust to any beneficiary who occupies a lower generation than the person or persons who held the
beneficial interest prior to the modification and the modification does not extend the time for
vesting of any beneficial interest in the trust beyond the period provided for in the original trust.60
The termination of Bob’s beneficial interest in Jane’s 2012 Trust could be viewed as a shift
of his beneficial interest to his children and more remote descendants. Accordingly, a modification
and division under O.C.G.A. § 53-12-61 could jeopardize the GSTT exempt status of Jane’s 2012
Trust. The exercise of Bob’s decanting power would be a better option because under the
regulations an exercise of a discretionary power may shift a beneficial interest to lower generations
as long as the vesting period is not extended.61
Whether the modification and division of Jane’s 2012 Trust are accomplished through a
judicial modification or a decanting, the effect is the same in that Bobby and Janie (and the other
beneficiaries) are each giving up a beneficial interest in one trust in exchange for a beneficial
interest in another. If this is treated as an exchange, could this result in gain recognition under IRC
§ 1001? This depends upon whether the beneficial interests are materially different. In Cottage
Savings Association v. Commissioner,62 the Supreme Court considered what “materially different”

60
Treas. Reg. § 26.2601-1(b)(4)(i)(D). This regulation provides that “a modification of an exempt trust will result in
a shift in beneficial interest to a lower generation beneficiary if the modification can result in either an increase in the
amount of a GST transfer or the creation of a new GST transfer. To determine whether a modification of an irrevocable
trust will shift a beneficial interest in a trust to a beneficiary who occupies a lower generation, the effect of the
instrument on the date of the modification is measured against the effect of the instrument in existence immediately
before the modification. If the effect of the modification cannot be immediately determined, it is deemed to shift a
beneficial interest in the trust to a beneficiary who occupies a lower generation (as defined in section 2651) than the
person or persons who held the beneficial interest prior to the modification.”
61
The Service has announced that it will no longer issue rulings in factual situations similar to those set forth in the
examples contained in Treas. Reg. § 26.2601-1(b)(4)(i)(E). Rev. Proc. 2019-3, § 3.01(108).
62
499 U.S. 554 (1991).
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means for purposes of IRC § 1001. The Court held that interests are materially different if they
involve legal entitlements that are different in kind or extent.63
The Service has discussed the application of Cottage Savings in numerous private letter
rulings. Although the Service’s view as to what constitutes an exchange for purposes of IRC §
1001 has evolved, it now takes the position that an action taken by the trustee or a beneficiary
which is authorized (1) under the terms of the trust instrument; (2) by a state statute;64 or (3)
pursuant to a court approved settlement agreement in connection with a bona fide dispute between
the parties does not result in a sale or exchange for purposes of IRC § 1001.65 Although the private
letter rulings are numerous, none appear to address precisely the fact pattern of the proposed
modification of Jane’s 2012 Trust.
Bobby and Janie are permissive beneficiaries of Janie’s 2012 Trust along with their father
and their descendants. After their father’s death, the trust divides into separate trusts for each of
them and their respective descendants. Thereafter, they are permissive beneficiaries of their
family’s trust along with their descendants. They are permissive beneficiaries before and after the

63

499 U.S. at 564-566.
A number of commenters have noted that if state law requires the consent of the beneficiaries for a decanting, the
Service could disregard the state statute exception and hold that a taxable exchange occurs as a result of the
decanting. Since a modification under O.C.G.A. § 53-12-61(b) requires the consent of all of the beneficiaries,
decanting under O.C.G.A. § 53-12-62 seems to be the best alternative for Bob and Jane from an income tax
perspective.
65
See, e.g., PLRs 20010037 (trustee had discretionary power to divide the trust and Service concluded that trustee’s
division of the trust into 3 trusts, one for each child and that child’s issue, was not an exchange), 200116016 and
200210056 (trustee’s exercise of a power to divide trusts granted to the trustee under the terms of the trust instrument
was not an exchange of interests and did not result in a realization of gain under Section 1001), 200207018 (trustee
had broad discretion to distribute income and principal outright, or in further trust, among several beneficiaries and
Service recognized that the beneficiaries of the new trust and the original trust did not acquire their interests in such
trusts as a result of an exchange of their respective interests, but rather by reason of the authority granted to the trustee
of the original trust to make distributions in further trust), 200112038 (exercise of a power of appointment granted in
the instrument to the beneficiary was not an exchange and thus, did not result in a sale or exchange under the Cottage
Savings doctrine, noting that the beneficiary was simply exercising the authority granted to such beneficiary under the
governing instrument), 200135007 (partition did not result in a sale, exchange or other disposition because the
beneficiaries did not receive their interests in the individual trusts as a result of an exchange of their interests in the
original trust, but rather by reason of the authority granted under Georgia law), and 200119047 (court approved
settlement agreement of a bona fide dispute between parties did not result in an exchange).
64
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modification and division. The only difference is that after the modification and division each
trust has fewer current beneficiaries. Even if there is an exchange, it is hard to see how their
beneficial interests would be materially different in kind. But would they be materially different
in extent? Does the fact that after the modification and division each would be a permissive
beneficiary of a trust with fewer current beneficiaries mean that their beneficial interests would be
materially different in extent? Bob and Jane could consider seeking a private letter ruling on this
income tax issue.
3. Hypothetical Three — Pot Trust for the Benefit of Bob’s Father’s Descendants
a. Facts
Under the terms of his Will, Bob’s father created a generation-skipping trust for the benefit
of Bob’s father’s descendants. The trust is somewhat unique in that it remains a pot trust for Bob’s
father’s descendants until the death of the survivor of Bob’s father’s children, Bob and his brother.
Upon the death of the survivor of Bob and his brother, the trust property is distributed outright to
Bob’s father’s then living descendants, per stirpes. Until the trust terminates, the trustee has
discretion to distribute income and principal to Bob’s father’s descendants. The trust agreement
named a corporate trustee as the initial trustee. While the beneficiaries of the trust have no ability
to remove a trustee, in the event of a resignation, a majority of the adult beneficiaries has the
ability to name a successor trustee or co-trustees. Bob and his brother have differing investment
objectives and would like to divide the trust into two separate trusts, one for Bob’s family line and
one for his brother’s family line. Bob and his brother would each like to serve as sole trustee of
the trust for his respective family line. Bob’s brother has two adult children, neither of whom have
any children. The corporate trustee has no other relationship with the family and is not keen on
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administering a pot trust for multiple family lines. The corporate trustee has agreed in concept to
do whatever is necessary to achieve the family’s goals.
b.

Discussion

Because Bob’s father, who was the settlor of the trust, has passed away, the beneficiaries
cannot pursue a modification under O.C.G.A. § 53-12-61(b), but they could petition the court to
modify the trust pursuant to O.C.G.A. § 53-12-61(c). O.C.G.A. § 53-12-61(c) provides a statutory
mechanism for the beneficiaries of a noncharitable irrevocable trust to amend the trust after the
settlor’s death if all of the beneficiaries consent, the trustee has received notice of the proposed
modification, and the court concludes that the modification is not inconsistent with any material
purpose of the trust. While not inconceivable, it would be hard to imagine that the court would
consider the division of the trust and allowing Bob and his brother to serve as sole trustees of their
respective trusts inconsistent with any material purpose of the trust.
The beneficiaries of the trust are Bob, Bob’s brother, Bobby, Janie, Wendy, Bob’s brother’s
children and the minor and unborn descendants of Bob’s father. The consent of the minor and
unborn descendants of Bob’s father would need to be obtained through representation, as would
the consent of Wendy. O.C.G.A. § 53-12-8(f)(6) would allow Bobby and Janie to represent their
minor and unborn descendants as long as there is no conflict of interest with respect to the subject
matter of the modification. Similarly, Bob’s brother’s children should be able to represent their
unborn descendants under O.C.G.A. § 53-12-8(f)(6). While Bob and his brother could arguably
represent their minor and unborn descendants under O.C.G.A. § 53-12-8(f)(6), the fact that each
will serve as sole trustee of the discretionary trust created for his family line could be perceived as
a conflict of interest. This should not matter because Bobby, Janie, or Bob’s brother’s children
should also be able to represent Wendy and the unborn descendants of Bob’s father under
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O.C.G.A. § 53-12-8(g), which enables a minor, incapacitated or unborn individual or a person
whose identity or location is unknown and not reasonably ascertainable to be represented by
another having a substantially identical interest with respect to a particular question or dispute, but
only to the extent there is no conflict of interest between the representative and the person
represented with respect to such particular question or dispute. As mere permissible beneficiaries
of a pot trust, the interests of Bob’s father’s descendants in the trust, whether born or unborn,
would appear to be substantially identical.
The proceeding could be commenced by Bob and his brother in their capacities as
beneficiaries of the trust and would not require the consent of the trustee.66
Since the corporate trustee has agreed to do whatever is necessary to achieve the family’s
goals and the settlor of the trust is deceased, to avoid a court proceeding, the trustee and all of the
beneficiaries (including beneficiaries represented pursuant to O.C.G.A. § 53-12-8) could divide
and modify the trust under the authority of O.C.G.A. § 53-12-61(c) by entering into a nonjudicial
settlement agreement pursuant to O.C.G.A. § 53-12-9(b).
Four years down the road…
4. Hypothetical Four — Charitable Remainder Trust
a. Facts
In 2004, Bob and Jane created a charitable remainder unitrust (the “CRT”) and
contributed assets from a joint account to the trust. Each of them is entitled to one-half of the
unitrust amount for life. The survivor is entitled to the entire unitrust amount for life. Upon the
death of the survivor, the trust assets pass to their donor advised fund at their community

66

O.C.G.A. § 53-12-61(c), (e).

30

Chapter 8
33 of 36

foundation. Bob and Jane are co-trustees of the CRT. We are now 4 years down the road — and
Bob and Jane have decided to get a divorce.
If possible, as a part of the divorce settlement, Bob and Jane would like to terminate the
CRT by dividing the trust assets among themselves and the community foundation based on the
actuarial value of the interests of the beneficiaries. If this is not possible, because they have
different investment objectives, Bob and Jane would like to divide the CRT into separate and equal
CRTs one with Jane as the unitrust beneficiary and the other with Bob as the unitrust beneficiary.
Each would like to have a survivorship interest over the other’s CRT.
b. Discussion
At one time, the Service was willing to rule favorably on the early termination of a
charitable remainder trust and the division of trust assets between the noncharitable beneficiaries
and the charitable remainder beneficiary based on the actual values of their interests.67 In 2008,
however, the Service announced that it would no longer rule on whether the termination of a
charitable remainder trust before the end of its term as defined in the trust instrument, in a
transaction giving the beneficiaries their actuarial shares of the value of the trust, would cause the
trust to lose its qualification as a charitable remainder trust.68 This remains a no ruling issue.69
Terminating the CRT would be risky because Bob and Jane would not be able to obtain a
private letter ruling, and the fact that the Service will not issue rulings in this area suggests that it
takes a dim view of such terminations. Bob and Jane, however, should be able to divide it.
Dividing a charitable remainder trust can be a high-risk endeavor. Fortunately, for Bob
and Jane, there is useful guidance from the Service. Rev. Rul. 2008-41 addressed the division of

67

E.g., PLR 200304025.
Rev. Proc. 2008-3, § 5.10.
69
Rev. Proc. 2019-3, § 3.01(77).
68
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a charitable remainder trust with attributes similar to the CRT.70 This ruling would provide
authority for Bob and Jane to modify and divide the CRT in the manner they wish as long as they
do not retain survivorship interests over each other’s CRTs.
Specifically, the ruling provided that (i) the division of the charitable remainder trust
would not cause the original trust or the post-division trusts to fail to qualify as charitable
remainder trusts under IRC § 664(d); (ii) the pro rata division of assets between the trusts would
not be a disposition producing gain or loss, the basis of each new charitable remainder trust's
share of each asset post-division would be the same share of the basis of that asset in the hands
of the original charitable remainder trust pre-division, and the new charitable remainder
trusts would tack the holding periods of the original charitable remainder trust; (iii) the IRC
§ 507(c) termination excise tax would not apply; (iv) the division of the charitable remainder
trust would not be a self-dealing transaction under IRC § 4941; and (v) the division would not
be a taxable expenditure under IRC § 4945.

70

2008-30 I.R.B. 170. In Situation 2 described in the ruling, a charitable remainder trust has two noncharitable
recipients who are married to each other but in the process of obtaining a divorce, and under the charitable
remainder trust terms, each of them is entitled to an equal share of the unitrust or annuity amount and upon the
death of one recipient, the surviving recipient becomes entitled to the entire annuity or unitrust amount for life.
At the death of the last surviving recipient, the trust assets are distributed to the charity. A state court approves a
pro rata division of the charitable remainder trust into two separate and equal charitable remainder trusts of
the same type as the charitable remainder trust being divided ( e . g . , annuity trust, unitrust, net income unitrust
with make-up provision). The order incorporates the provisions for the new trusts. The trusts may have different
trustees. Each asset of the original trust is divided equally between the two new trusts. Each separate charitable
remainder trust has the same provisions as the original charitable remainder trust, except that (i) each trust has
only one noncharitable recipient, i.e., husband or wife as the case may be, (ii) each trust is administered and
invested independently by its trustee, and (iii) upon the death of husband or wife, his or her separate charitable
remainder trust terminates and its assets are distributed to the charity. The charitable remainder beneficiaries of
the new charitable remainder trusts are the same as those of the original charitable remainder trust. Each of
husband and wife is entitled to receive from his or her separate charitable remainder trust the same annuity
amount or unitrust percentage that he or she was entitled to receive under the original charitable remainder trust,
except that each has in effect relinquished the interest to which he or she would have been entitled by reason of
surviving the other. The ruling observes that because the charity will receive the assets of one charitable
remainder trust upon the death of the first spouse to die and the assets of the other charitable remainder trust
upon the death of the surviving spouse (as opposed to receiving a distribution only at the death of the survivor, as
would have been the case under the original charitable remainder trust), the value of the charitable remainder
interest as a result of the trust division may be larger than the value of the remainder as computed at the creation
of the original CRT.
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Since the CRT has a remainder beneficiary that is a charity, is it a “noncharitable trust” for
purposes of O.C.G.A. § 53-12-61(b)? The term “noncharitable trust” is not defined under the
Georgia Trust Code. O.C.G.A. § 53-12 170(a) defines the term “charitable trust” to mean a trust
in which the settlor provides that the trust property shall be used for charitable purposes. O.C.G.A.
§ 53-12 170(b) defines “charitable purposes” as: (1) the relief of poverty; (2) the advancement of
religion; (3) the advancement of ethics and religion; (4) the advancement of health; (5) the
advancement of science and the arts and humanities; (6) the protection and preservation of the
environment; (7) the improvement, maintenance, or repair of cemeteries, other places of
disposition of human remains, and memorials; (8) the prevention of cruelty to animals; (9)
governmental purposes; and (10) other similar subjects having for their object the relief of human
suffering or the promotion of human civilization.
A good argument can be made that a trust that merely has a charity as a remainder
beneficiary (or even as a current permissible beneficiary) is not a charitable trust because the
purpose of the trust itself is not charitable. Moreover, “noncharitable trust” does not necessarily
mean “wholly not a charitable trust” and could theoretically include a trust with some charitable
purposes.71 However, in two cases interpreting Kansas law,72 both the Kansas Supreme Court and
the Missouri Court of Appeals held that a charitable remainder trust is a “charitable trust.”73

71
See also Green v. Austin, 222 Ga. 409, 414-15 (1966) (holding, in the context of the rule against perpetuities, that
where a trust has charitable and noncharitable provisions that are inseparable, such “mixed trusts” are governed by
the rules and laws of noncharitable trusts).
72
The Kansas statutes defining charitable trusts are similar to the Georgia statutes. K.S.A. 58a-103(3) provides:
“‘Charitable trust’ means a trust, or portion of a trust, created for a charitable purpose described in subsection (a) of
K.S.A. 58a-405, and amendments thereto.” K.S.A. 58a-405(a) provides: “A charitable trust may be created for the
relief of poverty, the advancement of education or religion, the promotion of health, governmental or municipal
purposes, or other purposes the achievement of which is beneficial to the community.”
73
In re Estate of Somers, 277 Kan. 761 (2004); Hudson v. UMB Bank, N.A., 447 S.W.3d 714 (Mo. Ct. App. 2014).
Based in part on Somers, Hudson held that a charitable remainder trust could not be modified under K.S.A. 58a411(b), which provides that a noncharitable irrevocable trust may be modified upon consent of all of the qualified
beneficiaries if the court concludes that modification is not inconsistent with a material purpose of the trust.
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Bob, Jane, and the community foundation could take the position that the CRT is a
“noncharitable” trust as such term is used in O.C.G.A. § 53-12-61(b) and petition the court to
modify and divide the CRT pursuant O.C.G.A. § 53-12-61(b). Alternatively, Bob, Jane, and the
community foundation could take no position with respect to whether the CRT is a charitable trust
and petition the court to modify and divide the CRT pursuant to O.C.G.A. § 53-12-61(d)(5), but
they would have to show that the division would be helpful to the administration of the CRT.
Finally, Bob, Jane, and the community foundation may be able to modify and divide the CRT by
entering into a nonjudicial settlement agreement pursuant to O.C.G.A. § 52-12-9 and O.C.G.A. §
53-12-61(d) as discussed above, but this would depend on whether the settlor is treated as an
“interested party” for purposes of O.C.G.A. § 52-12-9.
D. Conclusion
Bob and Jane have a number of tools at their disposal to accomplish their objectives. They
could relinquish powers, exercise powers of appointment, change trustees, modify trusts under
O.C.G.A. § 53-12-61, exercise decanting powers under O.C.G.A. § 53-12-62, or enter into
nonjudicial settlement agreements pursuant to O.C.G.A. § 53-12-9. A number of factors determine
which tool is best suited for the specific objective. Some could be implemented by Bob or Jane;
others would require cooperation. Some tools would involve the exercise of fiduciary duties;
others would not. Some would raise income, gift, and generation-skipping transfer tax issues that
others would not. For each objective, Bob and Jane would want to select the tool that is the safest
— the one with the fewest tax and fiduciary issues.
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Deadly Sin #1:
Lust
Rule 1.7(a) prohibits a lawyer from representing a client if there is a significant
risk that the lawyer’s own interests will affect the representation of the client.
Being involved in a physical relationship with the client would seem to create such
a risk. However, lust encompasses more than just physical lust. In a broader
sense, lust is the improper desire for anything to which one is not entitled.
Therefore, it’s possible to lust not only after a person’s body, but also their
possessions, status, etc. This type of desire may cause a lawyer to breach his/her
ethical obligations with regards to the following rules:
RULE 1.7: CONFLICT OF INTEREST: GENERAL RULE
(a)

A lawyer shall not represent or continue to represent a client if there is a significant risk
that the lawyer's own interests or the lawyer's duties to another client, a former client, or a
third person will materially and adversely affect the representation of the client, except as
permitted in (b).

RULE 1.8:
(a)

(b)

CONFLICT OF INTEREST: PROHIBITED TRANSACTIONS

A lawyer shall neither enter into a business transaction with a client if the client expects
the lawyer to exercise the lawyer's professional judgment therein for the protection of the
client, nor shall the lawyer knowingly acquire an ownership, possessory, security or other
pecuniary interest adverse to a client unless:
(1)

the transaction and terms on which the lawyer acquires the interest are fair and
reasonable to the client and are fully disclosed and transmitted in writing to the
client in a manner which can be reasonably understood by the client;

(2)

the client is given a reasonable opportunity to seek the advice of independent
counsel in the transaction; and

(3)

the client consents in writing thereto.

A lawyer shall not use information gained in the professional relationship with a client to
the disadvantage of the client unless the client consents after consultation, except as
allowed in Rule 1.6.
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(c)

A lawyer shall not prepare an instrument giving the lawyer or a person related to the
lawyer as parent, child, sibling, or spouse any substantial gift from a client, including a
testamentary gift, except where the client is related to the donee.

(d)

Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate
an agreement giving the lawyer literary or media rights to a portrayal or account based in
substantial part on information relating to the representation.

RULE 8.4:
(a)

MISCONDUCT

It shall be a violation of the Georgia Rules of Professional Conduct for a lawyer to:
(1)

violate or attempt to violate the Georgia Rules of Professional Conduct,
knowingly assist or induce another to do so, or do so through the acts of another;

(2)

be convicted of a felony;

(3)

be convicted of a misdemeanor involving moral turpitude where the underlying
conduct relates to the lawyer's fitness to practice law;

(4)

engage in professional conduct involving dishonesty, fraud, deceit or
misrepresentation;
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Deadly Sin #2
Gluttony
When we think of gluttony, we usually think solely of consuming too much food,
which creates a limited ethical problem with regards to a lawyer’s obligation under
Rule 1.16 to decline or terminate representation if the lawyer’s physical condition
materially impairs his/her ability to represent the client. However, gluttony
encompasses more than just consuming food to excess. It encompasses any excess
of consumption. Furthermore, it is not just limited to consumption. It can be
gluttonous to consume too soon (prematurely), too extravagantly or too
ravenously. In that regard, lawyers must be careful to avoid violating the
following ethical rules.
RULE 1.16: DECLINING OR TERMINATING REPRESENTATION
(a)

Except as stated in paragraph (c), a lawyer shall not represent a client or, where
representation has commenced, shall withdraw from the representation of a client if:
(2)

RULE 1.3:

the lawyer’s physical or mental condition materially impairs the lawyer’s ability
to represent the client;
DILIGENCE

A lawyer shall act with reasonable diligence and promptness in representing a client. Reasonable
diligence as used in this Rule means that a lawyer shall not without just cause to the detriment of
the client in effect willfully abandon or willfully disregard a legal matter entrusted to the lawyer.
[1] A lawyer must control the lawyer’s work load so that each matter can be handled
competently.
RULE 3.1:

MERITORIOUS CLAIMS AND CONTENTIONS

In the representation of a client, a lawyer shall not:
(a)

file a suit, assert a position, conduct a defense, delay a trial, or take other action on behalf
of the client when the lawyer knows or when it is obvious that such action would serve
merely to harass or maliciously injure another;

(b)

knowingly advance a claim or defense that is unwarranted under existing law, except that
the lawyer may advance such claim or defense if it can be supported by good faith
argument for an extension, modification or reversal of existing law.
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RULE 3.4:

FAIRNESS TO OPPOSING PARTY AND COUNSEL

A lawyer shall not:
(a)

unlawfully obstruct another party's access to evidence or unlawfully alter, destroy or
conceal a document or other material having potential evidentiary value. A lawyer shall
not counsel or assist another person to do any such act;

(b)
(1)

falsify evidence;

(2)

counsel or assist a witness to testify falsely;
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Deadly Sin #3
Greed
Greed inhibits a lawyer’s ability to abide by the ethics rules in a number of ways.
Greed causes lawyers to inflate bills to clients, misappropriate client funds, and
even commit criminal acts of bribery, theft, fraud and the like. Furthermore, greed
may cause an attorney to violate his/her fiduciary duty to a client in other ways.
RULE 1.5:
(a)

FEES

A lawyer's fee shall be reasonable. The factors to be considered in determining the
reasonableness of a fee include the following:
(1)

the time and labor required, the novelty and difficulty of the questions involved,
and the skill requisite to perform the legal service properly;

(2)

the likelihood that the acceptance of the particular employment will preclude
other employment by the lawyer;

(3)

the fee customarily charged in the locality for similar legal services;

(4)

the amount involved and the results obtained;

(5)

the time limitations imposed by the client or by the circumstances;

(6)

the nature and length of the professional relationship with the client;

(7)

the experience, reputation, and ability of the lawyer or lawyers performing the
services; and

(8)

whether the fee is fixed or contingent.

RULE 1.15(I) SAFEKEEPING PROPERTY -- GENERAL
(a)

A lawyer shall hold property of clients or third persons that is in a lawyer's possession in
connection with a representation separate from the lawyer's own property. Funds shall be
kept in a separate account maintained in an approved institution as defined by Rule
1.15(III)(c)(1). Other property shall be identified as such and appropriately safeguarded.
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RULE 7.3:
(a)

CONTACT WITH PROSPECTIVE CLIENTS

A lawyer shall not send, or knowingly permit to be sent, on behalf of the lawyer, the
lawyer's firm, lawyer's partner, associate, or any other lawyer affiliated with the lawyer or
the lawyer's firm, a written communication to a prospective client for the purpose of
obtaining professional employment if:
(1)

it has been made known to the lawyer that a person does not desire to receive
communications from the lawyer;

(2)

the communication involves coercion, duress, fraud, overreaching, harassment,
intimidation or undue influence;

(3)

the written communication concerns an action for personal injury or wrongful
death or otherwise relates to an accident or disaster involving the person to whom
the communication is addressed or a relative of that person, unless the accident or
disaster occurred more than 30 days prior to the mailing of the communication; or

(4)

the lawyer knows or reasonably should know that the physical, emotional or
mental state of the person is such that the person could not exercise reasonable
judgment in employing a lawyer.

(b)

Written communications to a prospective client, other than a close friend, relative, former
client or one whom the lawyer reasonably believes is a former client, for the purpose of
obtaining professional employment shall be plainly marked "Advertisement" on the face
of the envelope and on the top of each page of the written communication in type size no
smaller than the largest type size used in the body of the letter.

(c)

A lawyer shall not compensate or give anything of value to a person or organization to
recommend or secure the lawyer's employment by a client, or as a reward for having
made a recommendation resulting in the lawyer's employment by a client …

(d)

A lawyer shall not solicit professional employment as a private practitioner for the
lawyer, a partner or associate through direct personal contact or through live telephone
contact, with a non-lawyer who has not sought advice regarding employment of a lawyer.

(e)

A lawyer shall not accept employment when the lawyer knows or it is obvious that the
person who seeks to employ the lawyer does so as a result of conduct by any person or
organization prohibited under Rules 7.3(c)(1), 7.3(c)(2) or 7.3(d): Direct Contact with
Prospective Clients.
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Deadly Sin #4
Sloth
A common cause of ethical violations is a lawyer’s failure to fully carry out the
duties owed to the client. In some cases, this failure is due to willful neglect. In
other cases, it is a matter of over-commitment. And, in yet other cases, it is a
matter of incompetence – not having the necessary experience to know that a
particular course of action is warranted under the circumstances. In any case, each
of these shortcomings can be classified as “sloth,” either in execution of the duty or
in preparation for performance of the duty.
RULE 1.3:

DILIGENCE

A lawyer shall act with reasonable diligence and promptness in representing a client.
[2] Perhaps no professional shortcoming is more widely resented than procrastination. A client's
interests often can be adversely affected by the passage of time or the change of conditions; in
extreme instances, as when a lawyer overlooks a statute of limitations, the client's legal position
may be destroyed. Even when the client's interests are not affected in substance, however,
unreasonable delay can cause a client needless anxiety and undermine confidence in the
lawyer's trustworthiness.
RULE 1.1:

COMPETENCE

A lawyer shall provide competent representation to a client. Competent representation as used in
this Rule means that a lawyer shall not handle a matter which the lawyer knows or should know
to be beyond the lawyer's level of competence without associating another lawyer who the
original lawyer reasonably believes to be competent to handle the matter in question.
Competence requires the legal knowledge, skill, thoroughness and preparation reasonably
necessary for the representation.
In determining whether a lawyer employs the requisite knowledge and skill in a particular
matter, relevant factors include the relative complexity and specialized nature of the matter, the
lawyer's general experience, the lawyer's training and experience in the field in question, the
preparation and study the lawyer is able to give the matter and whether it is feasible to refer the
matter to, or associate or consult with, a lawyer of established competence in the field in
question. In many instances, the required proficiency is that of a general practitioner. Expertise
in a particular field of law may be required in some circumstances.
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To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the
law and its practice, engage in continuing study and education and comply with all continuing
legal education requirements to which the lawyer is subject.
RULE 1.2:
(d)

SCOPE OF REPRESENTATION AND ALLOCATION OF AUTHORITY
BETWEEN CLIENT AND LAWYER

A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer
knows is illegal or fraudulent. A lawyer may discuss the legal consequences of any
proposed course of conduct with a client and may counsel or assist a client in making a
good faith effort to determine the validity, scope, meaning, or application of the law.

RULE 1.4:

COMMUNICATION

A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make
informed decisions regarding the representation, shall keep the client reasonably informed about
the status of matters and shall promptly comply with reasonable requests for information.
The timeliness of a lawyer's communication must be judged by all of the controlling factors.
"Prompt" communication with the client does not equate to "instant" communication with the
client and is sufficient if reasonable under the relevant circumstances…. The guiding principle
is that the lawyer should fulfill reasonable client expectations for information consistent with the
duty to act in the client's best interests, and the client's overall requirements as to the character
of representation.
RULE 5.3:

RESPONSIBILITIES REGARDING NONLAWYER ASSISTANTS

With respect to a nonlawyer employed or retained by or associated with a lawyer:
(a)

a partner, and a lawyer who individually or together with other lawyers possesses
comparable managerial authority in a law firm, shall make reasonable efforts to ensure
that the firm has in effect measures giving reasonable assurance that the nonlawyer’s
conduct is compatible with the professional obligations of the lawyer;

(b)

a lawyer having direct supervisory authority over a nonlawyer shall make reasonable
efforts to ensure that the nonlawyer’s conduct is compatible with the professional
obligations of the lawyer; and

(c)

a lawyer shall be responsible for conduct of a nonlawyer that would be a violation of the
Rules of Professional Conduct if engaged in by a lawyer if:
(1)

the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct
involved; or
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(2)

the lawyer is a partner or has comparable managerial authority in the law firm in
which the nonlawyer is employed, or has direct supervisory authority over the
nonlawyer, and knows of the nonlawyer’s conduct at a time when its
consequences can be avoided or mitigated but fails to take reasonable remedial
action.
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Deadly Sin #5
Wrath
In some cases, lawyers become so emotionally involved in a dispute that they lose
their ability to provide objective representation. In other cases, lawyers cross the
line from being zealous advocates to outright zealots, engaging in various forms of
unethical behavior.
RULE 1.7:

CONFLICT OF INTEREST: GENERAL RULE

(a)

A lawyer shall not represent or continue to represent a client if there is a significant risk
that the lawyer's own interests or the lawyer's duties to another client, a former client, or a
third person will materially and adversely affect the representation of the client, except as
permitted in (b).

(b)

If client consent is permissible a lawyer may represent a client notwithstanding a
significant risk of material and adverse effect if each affected or former client consents,
preferably in writing, to the representation after:

(c)

(1)

consultation with the lawyer,

(2)

having received in writing reasonable and adequate information about the material
risks of the representation, and

(3)

having been given the opportunity to consult with independent counsel.

Client consent is not permissible if the representation:
(1)

is prohibited by law or these rules;

(2)

includes the assertion of a claim by one client against another client represented
by the lawyer in the same or substantially related proceeding; or

(3)

involves circumstances rendering it reasonably unlikely that the lawyer will be
able to provide adequate representation to one or more of the affected clients.
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RULE 3.4:

FAIRNESS TO OPPOSING PARTY AND COUNSEL

A lawyer shall not:
(g)

use methods of obtaining evidence that violate the legal rights of the opposing party or
counsel; or

(h)

present, participate in presenting or threaten to present criminal charges solely to obtain
an advantage in a civil matter.

RULE 3.5:

IMPARTIALITY AND DECORUM OF THE TRIBUNAL

A lawyer shall not, without regard to whether the lawyer represents a client in the matter:
(a)

seek to influence a judge, juror, prospective juror or other official by means prohibited by
law;

(b)

communicate ex parte with such a person except as permitted by law; or

(c)

engage in conduct intended to disrupt a tribunal.

RULE 4.4:

RESPECT FOR RIGHTS OF THIRD PERSONS

In representing a client, a lawyer shall not use means that have no substantial purpose other than
to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate
the legal rights of such a person.
RULE 8.4:
(a)

MISCONDUCT

It shall be a violation of the Georgia Rules of Professional Conduct for a lawyer to:
(2)

be convicted of a felony;

(4)

engage in professional conduct involving dishonesty, fraud, deceit or
misrepresentation;

[3] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses
involving fraud and the offense of willful failure to file an income tax return. However, some
kinds of offenses carry no such implication. Traditionally, the distinction was drawn in terms of
offenses involving "moral turpitude." That concept can be construed to include offenses
concerning some matters of personal morality, such as adultery and comparable offenses, that
have no specific connection to fitness for the practice of law. Although a lawyer is personally
answerable to the entire criminal law, a lawyer should be professionally answerable only for
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offenses that indicate lack of those characteristics relevant to law practice. Offenses involving
violence, dishonesty, breach of trust, or serious interference with the administration of justice
are in that category. A pattern of repeated offenses, even ones of minor significance when
considered separately, can indicate indifference to legal obligation.
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Deadly Sin #6
Envy
The competitive nature of the practice of law makes attorneys particularly
susceptible to feelings of envy, whether this envy is directed towards judges,
colleagues, opposing counsel or even clients. In each case, envy can cause an a
lawyer to violate his/her ethical obligations with respect to each of these persons as
set forth in the following rules:
RULE 1.6
(a)

A lawyer shall maintain in confidence all information gained in the professional
relationship with a client, including information which the client has requested to be held
inviolate or the disclosure of which would be embarrassing or would likely be
detrimental to the client, unless the client consents after consultation, except for
disclosures that are impliedly authorized in order to carry out the representation, or are
required by these rules or other law, or by order of the Court.

RULE 1.8:
(a)

CONFIDENTIALITY OF INFORMATION

CONFLICT OF INTEREST: PROHIBITED TRANSACTIONS

A lawyer shall neither enter into a business transaction with a client if the client expects
the lawyer to exercise the lawyer's professional judgment therein for the protection of the
client, nor shall the lawyer knowingly acquire an ownership, possessory, security or other
pecuniary interest adverse to a client unless:
(1)

the transaction and terms on which the lawyer acquires the interest are fair and
reasonable to the client and are fully disclosed and transmitted in writing to the
client in a manner which can be reasonably understood by the client;

(2)

the client is given a reasonable opportunity to seek the advice of independent
counsel in the transaction; and

(3)

the client consents in writing thereto.
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Deadly Sin #7
Pride
Excessive pride can cause a lawyer to fall short of his/her ethical obligations in a
number of ways. For one, a prideful lawyer may be tempted to boast about his/her
services in ways that violate Rule 7.1 – Communications Concerning a Lawyer’s
Services. Similarly, a bragging lawyer may violate client confidences in his/her
zeal for recognition. Also, pride may cause a lawyer to attempt to demonstrate
his/her “greatness” by engaging in other forms of unethical conduct.
RULE 1.6
(a)

CONFIDENTIALITY OF INFORMATION

A lawyer shall maintain in confidence all information gained in the professional
relationship with a client, including information which the client has requested to be held
inviolate or the disclosure of which would be embarrassing or would likely be
detrimental to the client, unless the client consents after consultation, except for
disclosures that are impliedly authorized in order to carry out the representation, or are
required by these rules or other law, or by order of the Court.

RULE 3.6:

TRIAL PUBLICITY

(a)

A lawyer who is participating or has participated in the investigation or litigation of a
matter shall not make an extrajudicial statement that the lawyer knows or reasonably
should know will be disseminated by means of public communication and will have a
substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.

(c)

Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable lawyer
would believe is required to protect a client from the substantial undue prejudicial effect
of recent publicity not initiated by the lawyer or the lawyer’s client. A statement made
pursuant to this paragraph shall be limited to such information as is necessary to mitigate
the recent adverse publicity.
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RULE 6.2:

ACCEPTING APPOINTMENTS

For good cause a lawyer may seek to avoid appointment by a tribunal to represent a person.
[1] A lawyer ordinarily is not obliged to accept a client whose character or cause the lawyer
regards as repugnant. The lawyer's freedom to select clients is, however, qualified. All lawyers
have a responsibility to assist in providing pro bono publico service. See Rule 6.1: Voluntary
Pro Bono Publico Service. An individual lawyer fulfills this responsibility by accepting a fair
share of unpopular matters or indigent or unpopular clients. A lawyer may also be subject to
appointment by a court to serve unpopular clients or persons unable to afford legal services.
RULE 7.1:
(a)

COMMUNICATIONS CONCERNING A LAWYER’S SERVICES

A lawyer may advertise through all forms of public media and through written
communication not involving personal contact so long as the communication is not false,
fraudulent, deceptive or misleading. By way of illustration, but not limitation, a
communication is false, fraudulent, deceptive or misleading if it:
(1)

contains a material misrepresentation of fact or law or omits a fact necessary to
make the statement considered as a whole not materially misleading;

(2)

is likely to create an unjustified expectation about results the lawyer can achieve,
or states or implies that the lawyer can achieve results by means that violate the
Georgia Rules of Professional Conduct or other law;

(3)

compares the lawyer's services with other lawyers' services unless the comparison
can be factually substantiated;

RULE 8.1:

BAR ADMISSION AND DISCIPLINARY MATTERS

In connection with a bar admission application or in connection with a disciplinary matter, a
lawyer shall not:
(a)

knowingly make a false statement of material fact;

(b)

fail to disclose a fact necessary to correct a misapprehension known by the person to have
arisen in the matter, or knowingly fail to respond to a lawful demand for information
from an admissions or disciplinary authority, except that this Rule does not require
disclosure of information otherwise protected by Rule 1.6.
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I.

ACTIVATING TRUST PROTECTORS

We used to be frightened with trust protectors to amend irrevocable gifting trusts. These powers are
essentially providing a broad limited power of appointment to third parties.
Among the concerns: Is this a 2036 power?
are a Changin’.

Will this create undue IRS scrutiny? Well, the Times They

Guess what? A third-party trust protector power, if properly set up, is not a 2036 power. It may be a power
the powerholder does not want to have, but time to consider it in all trusts.
At this point in our drafting and estate planning practice, we should be considering safety valves to either
allow a return of assets to the grantor, or, alternatively, to modify trusts.
Use of these provisions will often result in grantor trust treatment for income tax purposes, which could be
excellent planning and should be considered at the initial stage in the planning.
These can be achieved generally either by special limited powers of appointment, broader trust protector
provisions, or express decanting powers. Specifically:
a.

Briefest approach: third party has a power of appointment

The goal is to allow a third party a non-fiduciary right to distribute property to a limited class of individuals,
which may or may not include the grantor; example:
“Power of Appointment by Special Power Holder. During my life, the trustee shall distribute the
principal to any one or more of my spouse, my descendants, and the spouses of my descendants as
the special power holder from time to time appoints during his or her life. I name as the special
power holder the first of the following who is from time to time willing and able to act:
(a)

my friend and attorney, I. M. Ntrouble

In the above, to allow the grantor to be among the class of possible appointees, the class could be extended
to include “descendants of the grantor’s parents.”
(b)
b.

my friend and accountant, Hert M. Eeee.”

Sample of the more elegant and expansive Trust Protector provision

Practitioners often draft longer guidelines as to what the trust protector can and cannot do. The following is
a sample, with a caveat from us that drafting these provisions seem like predicting who will win the Super Bowl; a bit
luck and a bit analysis.
ARTICLE 1
Trust Protector
Designation. Dean shall be the initial Trust Protector. During my lifetime, [third
(a)
party] may appoint any one or more qualified corporations, or any one or more individuals other
than Disqualified Person as to me, as the initial Trust Protector, Co-Trust Protector, or successor
Trust Protector of this trust or any separate trust created hereunder, to act with or to succeed the
then acting Trust Protector consecutively or concurrently, in any stated combination, and on any
stated contingency; provided that any such designation may be amended or revoked before the
designee accepts office. The powers retained in this paragraph may be exercised by a signed
instrument filed with the trust records, and any later instrument shall take precedence over an
earlier instrument.
1
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(b)
Powers of Trust Protector. The Trust Protector may exercise the following
powers, at the sole discretion of the Trust Protector:
(c)
To appoint successor trustees or co-trustees and remove and replace any trustee
of such separate trust, in the manner and under the circumstances described in Article 5
hereinabove.
(d)
To make a determination, upon the request of the trustee, of what constitutes
reasonable compensation to the trustee.
(e)

To change the domicile of the trust.

(f)

To resign at any time by signed notice to the trustee.

(g)
Subject to any plan created by me pursuant to the paragraph above, to designate
any one or more qualified corporations, or any one or more individuals other than Disqualified
Persons, as Co-Trust Protector or successor Trust Protector of this trust or any separate trust
created hereunder, to act with or to succeed the Trust Protector consecutively or concurrently, in
any stated combination, and on any stated contingency; provided that any such designation may be
amended or revoked before the designee accepts office. The powers granted in this subparagraph
may be exercised by a signed instrument filed with the trust records, and any later instrument shall
take precedence over an earlier instrument. If any plan created under this subparagraph shall
conflict with any plan created by me pursuant to the paragraph above, my plan shall prevail,
whether it was dated earlier or later than the plan under this subparagraph.
(h)
To distribute so much of the trust to any one or more of the Beneficiary’s
descendants, ancestors, siblings, or nephews or nieces in equal or unequal shares, as the Trust
Protector shall appoint in writing delivered to the trustee.
1.2
Release by Trust Protector. The Trust Protector at any time acting may, by
written instrument delivered to the trustee, irrevocably release any of the powers granted to the
Trust Protector under this Article. If the Trust Protector irrevocably releases a power, such power
shall thereafter no longer be exercisable by the Trust Protector or any successor Trust Protector.
1.3
Disqualified Person. The term "Disqualified Person" hereunder shall mean me,
any person who has contributed property to such trust, any beneficiary of such trust, the spouse of
any beneficiary of such trust, and any individual or entity who would be considered a "related or
subordinate party" under Code Section 672(c) as to any of the foregoing such persons, had such
person been the grantor of such trust (including without limitation such person's spouse, father,
mother, issue, brother, sister, or employee; a corporation in which the stock holdings of such person
and the trust are significant from the viewpoint of voting control, and any employee of such
corporation; and a subordinate employee of a corporation in which such person is an executive).
c.

Relying on Statutory Provisions to Change Documents

If nothing else, we know how important it is to achieve flexibility IF state statutes allow this. Among the
most convenient statutes are the decanting provisions. Documents should be drafted to allow trustees to take advantage
of decanting, such as the following:
“Consolidation and Division of Trusts. In addition to the decanting powers granted under Florida
Statutes Section 736.04117, the trustee shall have the powers set forth in this paragraph. The trustee
may at any time consolidate any trust held under this instrument with any other trust if the
beneficiaries of the trusts are the same and the terms of the trusts are substantially similar. Further,
the trustee, in the trustee’s absolute discretion, may divide a trust (the “initial trust”) into two or

2
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more separate trusts and may segregate an addition to a trust (the “initial trust”) as a separate
trust.
Funding. In dividing the initial trust, if the division is to be effective as of my death or as of the
death of any other person, the trustee shall fund each separate trust with property having an
aggregate fair market value fairly representative of the appreciation or depreciation in value from
the date of such death to the date of division of all property subject to the division.
Terms. A trust created pursuant to this paragraph shall have the same terms and conditions as the
initial trust, and any reference to the initial trust in this instrument shall refer to that trust. The
rights of beneficiaries shall be determined as if that trust and the initial trust were aggregated, but
(1) different tax elections may be made as to the trusts, (2) disproportionate discretionary
distributions may be made from the trusts, (3) taxes may be paid disproportionately from the trusts,
(4) upon termination the share of a remainder beneficiary (including any recipient trust) may be
satisfied with disproportionate distributions from the trusts, and (5) a beneficiary of the trusts may
disclaim an interest in one of the trusts without having to disclaim an interest in another trust. In
administering, investing, and distributing the assets of the trusts and in making tax elections, the
trustee may consider differences in federal tax attributes and all other factors the trustee believes
pertinent.”
Select the trust protectors carefully. 1. Someone the settlor trusts because of the broad powers the protector
holds. 2. Someone who will not end up having a taxable power of appointment over the trust b/c of protector powers.
Example: Client, wife, transferred $10 million in assets to her husband. Husband later made gift to trust for
children and named wife as trustee. Husband named his college roommate as trust protector. Once wife filed for
divorce, trust protector removed wife as trustee and named a fraternity brother as trustee of a $10 million trust for
children. We ended up in litigation.
Happiness Axiom 1: When clients hear the word “irrevocable and unamendable” they will nevertheless ask
you in about T years to change their irrevocable trust. Coupled with exponential changes in technology,
expected changes in tax laws, cultural changes, investment, wealth, and attitudes towards charities and moneywith-children, documents should build in safety valves to change irrevocable trusts.
II.

PROTECTING THE FAMILY’S ASSETS FROM NON-FAMILY MEMBERS; THE
IMPORTANCE OF (FUTURE) CREDITOR PROTECTIVE TRUSTS

Typical trust structuring in the 1950s through 1980s for adult children focused on spendthrift trusts, as
needed, special needs trusts, as needed, and staggered withdrawal rights for most adult children. 1
Going somewhat unnoticed, the creative expansion of these boundaries in the last 20 years has been well
perceived by clients, and operationally effective when administered.
This creative expansion focuses on the need for trusts for adult children to be protected from spousal claims
and protected from other creditor claims.
a.

Drafting Creditor "Shield" Trusts

Consider discussing with the client the use of trusts for the children, with the children as their own trustee or
better yet, co-trustee, to provide a creditor protection shield for funds left in the trust not needed for the child’s
consumption, as the child determines from time to time. Note the use of the word “shield,” versus “insulation.” These
trusts are intended to balance flexibility to the child in terms of access to the principal, with some protection against
creditors, although not a complete insulation.

1

For example, 1/3 at age 25, 1/3 at age 30, and 1/3 at age 35.
3
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b.

How to Structure

For planning purposes, assume the client and planner has determined that a flexible creditor protection trust
for adult children is desired. Therefore, the question becomes how close to the edge can the trust be pushed. For
example, can the child be trustee? If so, must the standard be a narrow one related to health, support or maintenance?
Or should the standard be expanded to “best interests?” 2 Each shift in adding more control to the beneficiary – as
trustee, and then pursuant to an unascertainable standard—creates some decrease in creditor protection. How much
will depend on evolving state law in this regard. And yet, this is the kind of decision that a client cannot be expected
to make in an informed way. The practitioner, based on state law and knowledge of the client’s family, has to
recommend the format that should be used.
c.

Spendthrift Trusts: Much Ado about (Almost) Nothing, or Is It?

In discussing the creditor protection of trusts, practitioners almost always focus on whether the trust has a
spendthrift provision and the protections afforded by the spendthrift provision. This is much like focusing on whether
your MLB team finishes in 3rd versus 4th place. Instead, the focus should be on what is necessary to get to 1st place,
with emphasis (as discussed later) on the discretionary provisions, trustees, and the absence of certain powers of
appointment and withdrawal rights.
The spendthrift provision is relevant, ironically, not for the protection provided, but for its implications when
a court holds it to be inapplicable—in that instance, creditors can reach in and often obtain assets then available to a
beneficiary. For example, a court might hold that a spendthrift provision is rendered ineffective by an unlimited right
of withdrawal, see, e.g., Frisch, and then by implication allow a creditor access to the trust property by implying that
the creditor can attach (in essence force) the beneficiary’s exercise of that right of withdrawal in favor of the creditor
(as discussed in section b below).
A spendthrift trust is typified by the following provision:
“Spendthrift. No interest under this instrument shall be assignable by any beneficiary, voluntarily
or involuntarily, or be subject to the claims of his or her creditors, including claims for alimony or
separate maintenance. The preceding sentence shall not be construed as restricting in any way the
exercise of any right of withdrawal or power of appointment or the ability of any beneficiary to
release his or her interest.”
trust?

But what does it mean, really? And how is it differentiated from the protection afforded by a discretionary
d.

The Genesis of the Spendthrift Trust

There was a time (during the Telephone Booth Dynasty) when mandatory income trusts, with no
discretionary principal, were extremely popular. But now, other than functioning in the QTIP context, the mandatory
income trust has fallen out of favor.
Instead, modern trusts are established with discretionary income and principal distributions pursuant to a
standard, whether that standard is health, support and maintenance (for tax or non-tax purposes), or welfare or best
interests, or in the total discretion of the trustee. The practitioner should be prepared to answer the question as to
whether there is greater protection afforded a “spendthrift trust” versus a “purely discretionary trust.” While the courts
may view this differently, the difference from a protective perspective is marginal.
Here’s why.
First, we cannot recall the last time we saw a trust drafted without a spendthrift provision. We would venture
to say they are always in there, and they are an accompaniment to the protection offered by the discretionary feature.
“Best interests” is a scary standard for trusts controlled by beneficiaries for tax purposes, but perhaps not for creditor
protection purposes.

2
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Second, with a discretionary trust, the creditor protection is sound provided (1) the trustee does not make any
distributions, (2) the jurisdiction does not have Berlinger – like rules, discussed, infra, and (3) the beneficiary (in the
eyes of certain state courts) cannot force the trust to make a distribution (e.g., the beneficiary does not have a
withdrawal right, or serve as trustee of a trust with an unascertainable distribution standard).
Third, the spendthrift provision merely prevents a third-party creditor from attaching the income or other
interest by substituting himself or herself for the beneficiary of that income interest. For example, assume the
beneficiary of a $100 spendthrift trust is entitled to all the income on a mandatory basis. A third-party creditor of the
beneficiary cannot substitute herself for the beneficiary to satisfy a debt or creditor interest. However, once the trustee
makes a distribution to the beneficiary, the funds are in the beneficiary’s hands and can then be reached by the creditor.
With a discretionary trust, created by a third party, the general rule is that a creditor cannot force the trustee
to make a distribution. 3 Therefore, the creditor cannot effectively substitute in as the beneficiary. Because no
mandatory distributions are required to be made, in a purely discretionary trust, a creditor would have no interest
absent the trustee making, or being “required to make,” a distribution to the beneficiary.
Happiness Axiom 2: Focus on the discretionary provisions in a trust in determining creditor protection, rather
than relying solely on the spendthrift provision for any great creditor protection. For example, as a rule of
thumb, a purely discretionary trust, with no mandatory income interest, has in effect more relevant creditor
protection than a mandatory income trust coupled with the typical spendthrift provision.
e.

But a Spendthrift Trust Does Allow the Trustee to Play a Game

It boils down then to the following. A spendthrift clause in a discretionary trust provides a practical layer of
creditor protection in that creditors “may not reach the …distribution …before its receipt by the beneficiary.” See,
e.g., section 502 (b) of the Uniform Trust Code. This has two practical results.
First, courts (see all case law discussed here) often allow third-party creditors access to trust funds, ignoring
fiduciary constraints on discretionary distributions, whenever they find the spendthrift clause is rendered ineffective.
Those same courts may ignore the discretion to the trustee and the trustee’s fiduciary obligation in exercising that
discretion. For example, where the beneficiary and trustee are the same person, subject to a discretionary standard for
distribution, the court may conclude that that degree of control renders the spendthrift clause dysfunctional (ineffective
is the actual word), and then imply that a third-party creditor can reach into the trust and obtain the trust property. This
condenses what is truly a two-step process into one.
Step two should be: Has the trustee exercised, or must the trustee exercise, its discretionary authority?
Focusing on the spendthrift clause often causes a court to conclude that it can override this second step. Therefore,
right or wrong, practitioners should try to preserve and argue for the application of the spendthrift clause.
Second, if the spendthrift clause is valid, then trustees may then try to use funds for the beneficiary’s benefit
by making a distribution to a third party or may make a distribution to a beneficiary that requires the creditor to go
after the distribution after it is in the hands of the beneficiary.
If the trustee then makes distribution to a third party for the use of the beneficiary (e.g., to pay down the
mortgage on the personal residence that perhaps has already qualified for the homestead exemption), in most
jurisdictions the creditor will not be able to pull back that distribution for the creditor’s use. However, evolving case
See, e.g., section 504 of the Uniform Trust Code (regardless of whether the trust has a spendthrift clause, a trust with
a distribution standard prevents a creditor of the beneficiary from reaching the beneficiary’s trust interest). See also
section 60 of the Restatement of Trusts (Third) (A transferee or creditor of a trust beneficiary cannot compel the trustee
to make discretionary distributions if the beneficiary personally could not do so.) While a creditor could argue “abuse
of discretion,” we would posit that a reasoned decision against making the distribution would not be an abuse of
discretion if the standard is “may,” not “shall.” The Restatement goes so far as to suggest that the existence of a
creditor should create a strong argument supporting fiduciary discretion against making distributions. Section 60,
Restatement, infra, “a trustee’s refusal to make distributions might not constitute an abuse as against an assignee or
creditor” even when it would constitute an abuse if there had been no creditor.
3
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law may give creditors greater rights even here, including obtaining a garnishment order under state law. See, e.g.,
Florida section 736.0504 and Berlinger, infra.
Happiness Axiom 3: Using the spendthrift provision, in the event that there are creditors, the trustee can
undertake two approaches. First, discuss a compromise on the debt with the creditor since the creditor may be
waiting a long time for a distribution to the beneficiary; that compromise could be twenty or thirty cents on
the dollar. And second, without a compromise, to consider making all distributions “for the benefit of” (to
third parties) of the beneficiary while, at the same time, allowing the beneficiary to enroll in the FBI witness
protection program for relocation.
f.

How Protective from Tort Creditors are these Trusts?

Generally, English law has provided protection against beneficiaries’ creditors in third-party created
discretionary trusts.
A recent article by Professor Kent Schenkel, “Trust Law and the Title-Split: The Beneficial Perspective,”
provides a James Thurber-like stream of consciousness analysis as to why beneficial interests in trusts should not be
entitled to the protections afforded under State law. Although his argument has not been accepted by courts, the
evolving court attitudes certainly favor eroding the creditor protection afforded by third-party trusts. 4
Common law dictates the following. A self-settled trust is entitled to no creditor protection. 5 That is, under
common law, one cannot create an irrevocable trust, be the beneficiary, and then argue that the funds are free from
that beneficiary’s creditors because the trustee has “discretion” whether to make distributions. Evolving state statutes
are, in contrast, providing protection to these self-settled trusts, and the level of that protection is discussed in section
6.
Alternatively, a discretionary trust created by a third party (“third-party settled trusts”), such as a parent for
the child, is generally entitled to creditor protection as to that (child) beneficiary. Even when the beneficiary is also
the trustee, but subject to limited standards as to distribution (such as health and education), that beneficiary’s interest
may also be protected from the beneficiary’s creditors.
The uncertainties develop in that the laws and judicial results are constantly evolving in each of the 50 states,
sometimes favoring protecting the beneficiary and sometimes against, as they apply to third-party settled trusts. For
example, a jurisdiction may permit a third-party settled trust to have the beneficiary as trustee, allow distribution
discretion tied to a health, support, welfare, or best interests standard, and still prevent that trust from being attachable
by the beneficiaries’ creditors. 6
Consider Illinois law. Illinois law used to be clear that as to a third-party trust, the beneficiary could be trustee
and have discretion to make distributions pursuant to an ascertainable standard, 7 while the trust remained free of
creditor claims. 8 Illinois law was ambiguous with regard to whether a broad standard, “best interests,” with the
beneficiary as trustee, protected the beneficiary from creditors.
In this snooze-fest piece, after dragging the reader through a rather dull history on trust law, the author reaches his
main argument, that “trusts dodge the intent of the law by shirking legal responsibilities corollary to ownership of
property, all to the advantage of the trust beneficiary.” Since this argument is directly contrary to what is desired by
practitioners and what is allowed and reflected by State law, by the trust restatements, and by judicial precedent, there
should be caution by the practitioner in accepting an argument challenging that conclusion.
5
In recent years, this common law rule has been eroded with the advent of state laws, such as those of Delaware and
Alaska, allowing self-settled trusts to have a certain degree of creditor protection.
6
By attachable, I mean that a creditor can force the trustee to exercise discretion to make a distribution. Once a
distribution is made, a creditor can try to obtain the funds from that distribution.
7
By analogy to Code section 2041, one related to “health, support, maintenance, and education.”
8
If the Trust had only used the terms “[as] required [for] health, maintenance and support”, such a standard limiting
discretion would likely be acceptable under Illinois law. Rock Island Bank & Trust Co. v. Rhoads, 353 Ill. 131 (1933)
(intimating that a discretionary provision would have placed sufficient restriction on the beneficiary if it had used
“comfort” alone to limit the beneficiary's access).
4
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Demonstrating how state law in this area is rapidly evolving, recently even the limited standard was called
into question. In the case of McCoy v. McCoy (274 B.R. 751) (2002), a surviving spouse was the beneficiary of a
family trust created by the predeceased spouse. The family trust provided, in part:
The trustee may in its discretion pay to my spouse, or for his benefit, so much or all of the principal
of the Family Trust as the trustee from time to time determines to be required or desirable for his
health, maintenance and support. The Trustee need not consider the interests of any other
beneficiary in making distributions to my spouse or for his benefit.
Under Illinois law, the above standard is an ascertainable standard and would facially be considered sufficient
to prevent creditor demands that the trustee make a distribution so that the creditor could satisfy its judgment. The
court confused the concept of a discretionary trust with that of a spendthrift trust, albeit its error in nomenclature may
not be relevant. That is, the court determined that the standard -- whether the discretionary right to principal meant
just that -- was whether:
“[T]he beneficiary does not have unregulated dominion and control over or right to distribution
from trust for the trust to qualify as a valid spendthrift trust.”
The court held that even with an ascertainable standard, the use of the word “desirable” indicated that “the
settlor intended Debtor to have complete dominion and control over the corpus.” Though the language would be
interpreted by most planners as ascertainable, the court held that the standard was not ascertainable. Therefore, the
court concluded that a creditor in bankruptcy could obtain the interest in the trust of the beneficiary, and that interest
was the entire trust. 9
The McCoy holding indicates that under Illinois law, even a standard relating to health, support or
maintenance can subject a third-party settled trust to the creditors of the beneficiary. But in those Illinois cases, a key
fact is that the beneficiary was also the trustee, a bad fact as discussed in more detail below. Though the court focused
on the use of the word “desirable,’ I do not think the result could have been eliminated by the use of the word,
“necessary,” rather than “desirable.”
Instead, the focus seems to be on whether the beneficiary was also the trustee. For example, in Hawley v.
Simpson (Bankruptcy Court, CD Illinois, No. 02-83674, 2004), the debtor’s ability to access the trust funds, or to
control the timing or manner of distribution, such as in the debtor’s capacity as trustee, rendered the spendthrift
provision ineffective and made the trust funds available/reachable by the creditor.
Other states’ courts also reflect this view. In Dollinger v. Bottom, 176 B.R. 950 (N.D. FL 1994), the debtor’s
interest was in trust to be paid to the debtor as the trustee determined to be for the “support, care, comfort and
maintenance” of the debtor. In other words, this trust should have been protected until the trustee exercised its
discretion to distribute principal. The debtor was the sole trustee. As a result, the court reasoned, incorrectly (because
it was ignoring Bottom’s fiduciary duty to the remainder beneficiaries) that “the only one that can guard Bottom from
his own improvidence is Bottom himself.” This dual capacity, beneficiary and trustee, rendered the spendthrift
provision obsolete and allowed creditor access to the trust.
As another example of the judicial confusion caused when a beneficiary serves as the trustee, see Strong v.
Page, 239 B.R. 755 (W.D. Mich 1999), in which the court invalidated the spendthrift clause when the trustee and
beneficiary were the same person, reasoning that there is a merger of legal title. In that case the trust by its terms had
terminated, so the trustee was merely holding title pending termination. In that context, the court’s holding was correct;
but if the trustee were not entitled to distribute the principal except according to a standard (HEMS for example), the
court’s holding would have gone too far.

Because the Debtor “in bankruptcy has the unfettered ability to possess and own [it],” the trust property is “therefore
not protected by the exclusionary language of Section 541(c)(2). In re Rolfe, 34 B.R. at 161. Accordingly, the Trust
property belongs to the bankruptcy estate and the Trustee will be granted Summary Judgment on Count IV of his
Complaint on Count I of the Interveners' Cross Complaint, and on Debtor's Cross Motion for Summary Judgment on
those Counts.” Cf. section 60 of Restatements of Trusts (3rd).
9
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Even actions by a beneficiary in his capacity as beneficiary can be interpreted to allow a creditor access to
the trust. For example, when a beneficiary dictates the figurehead-trustee’s actions (even if the beneficiary has no right
under state law to control the trust), that may render the spendthrift clause ineffective and the trust corpus susceptible
to creditor attachment. For example, in Richardson v. McCullough, 259 B.R. 509 (Rhode Island, 2001), the debtor
was not the trustee. In what I would regard as dicta (since the beneficiary had an outright interest in the trust, once the
third-party trustee wrapped up administration), the court indicated that the trustee took all actions under the
beneficiary’s “direct, unsupervised control.” “[I]t is clear that the Debtor exercised sufficient control and dominion
over the Trust funds to invalidate the spendthrift trust provision,” and to make the trust subject to his creditors. Infra
at 25.
The ultimate judicial or statutory result does not matter too much for the planner. The planner cannot draft
for evolving laws in this area. Rather, we have to understand the laws in place at this time and create a situation for
the strongest argument that the beneficiary’s interest is free of creditors. Further, we should not hesitate to encourage
a beneficiary from resigning as trustee, even after creditor issues arise. 10
This is a win-tie strategy. If the trust is effective for tort purposes, the beneficiary benefits; if not, the
beneficiary is in the same position as if no trust existed. The key here for the practitioner is avoiding over-representing
what these trusts do and don’t do.
Consistent with the argument made by author Schenkel, infra, courts have begun to erode the common law
creditor protection of third-party created trusts. There have been specific trends where courts or specific state statutes
will force the trustees to make (attachable) distributions to the beneficiaries, even in third-party created discretionary
trusts.
These include distributions to satisfy support decrees, whether in the form of child or spousal (primarily exspouse) support. See, e.g., Estate of Creamer, 41 Pa. D. & C. 377 (2014) (support obligations to a beneficiary’s child
recognized as exception to spendthrift protection by case and statutory law, and in dicta, similar support obligations
to a spouse recognized). See also Ventura County Dept v. Brown, 11 Cal. Rptr. 3d 489 (2004) (citing both California
statutory and case law as allowing exception to spendthrift protection to provide for support Orders to spouse or child).
The UTC in essence voids the spendthrift protection and attaches the beneficiary’s interest, but still requires
the creditor to overcome a trustee discretionary distribution standard even if the creditor has a court-ordered spousal
or child claim (e.g., the creditor must show that the trustee should exercise its discretion to make the distribution; a
showing of an abuse of discretion can force the trustee to make that distribution to the creditor).
For an intelligent (in my view) discussion of what it means for spendthrift protection to be unavailable, see
Florida Trust Code section 736.0503 and 736.0504, and Berlinger v. Casselberry 133 So. 3d 961 (2013). The Florida
statute reflects the public policy of most states in indicating that spendthrift protection is not enforceable against a
court-ordered child or spousal support determination. But, according to the court’s interpretation of the same statute,
the creditor (spouse or child) may not “compel a distribution that is subject to the trustee’s discretion or attach or
otherwise reach that interest.” Instead, (somewhat bizarre) a spouse or child can obtain a writ of garnishment against
disbursements made by a trustee.
A garnishment in law can mean two results. First, it can embellish the taste of any argument. 11
Second, a “writ of garnishment” is an order requiring a third-party to withhold some type of property (usually
money) of the defendant's (also called the “garnishee” or “judgment debtor”) for delivery to a creditor to whom they
owe an overdue debt. It means that the creditor can tell the trustee, in effect, “any time you want to make a distribution
to or for the benefit of my deadbeat husband, your beneficiary, you have to give it to me first.”

A resignation does not mean there is a fraud on creditors. Given that the whole area on
trustee/beneficiary/discretionary principal distributions is uncertain, taking an action that makes the result more certain
is not a fraud on creditors. Resigning as trustee is in the whole a different genre than a troubled beneficiary transferring
assets from the beneficiary to the beneficiary’s spouse.
11
Really bad pun there. Okay, that first meaning is nonsense, as you no doubt realize before you read this footnote.
10
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Happiness Axiom 4: Third-party created trusts are intended to preserve separate property as separate
property. Those trusts should be effective for those purposes, even under evolving (unfortunately and
incorrectly) statutes eroding a certain amount of protection. Judges may look at these trusts in providing
equitable reasons for giving the non-moneyed spouse, the other spouse, a greater share of marital property, or
increased maintenance amounts. And these trusts may be accessible to pay for unpaid maintenance obligations.
To increase protection of these trusts, consider moving the situs and trusteeship of the trust to a jurisdiction
that is more protective of these trusts, say Alaska, Delaware or Nevada; and avoid California or Minnesota, for
example.
Not all jurisdictions will support this court involvement, but the trend is to provide those distributions.
Further, distributions for tax purposes, to satisfy federal tax liens and amounts due, have certainly been
mandated by courts. 12
Also, the Restatement of Trusts (Third) provides that third parties who provide necessities to or for the benefit
of trust beneficiaries may reach the trust interests of the beneficiaries. 13
In the continuing downward erosion of creditor protection, the Restatement of Trusts (Third) contemplates
that the spendthrift and other protection of these trusts should be voided on certain public policy grounds. These would
include consistent tortious conduct 14 and direct harm to the trust which is seeking to be protected. 15
Nevertheless, when advising clients, these trusts are still effective shields, in the event of divorce or for
typical third-party creditors bringing tort or contract cases against the beneficiary. The question is then one of
structuring.
g.

Drafting Creditor "Shield" Trusts

Consider discussing with the client the various trustee alternatives to provide a creditor protection shield for
funds left in the trust not needed for the child’s consumption, as the child determines from time to time. Note the use
of the word “shield,” versus “insulation.” These trusts are intended to balance flexibility for the child in terms of
access to the principal, with some protection against creditors, rather than completely insulating.
For planning purposes, assume the client and planner have determined that a flexible creditor protection trust
for adult children is desired. Therefore, the question becomes how close to the edge can the trust be pushed. For
example, can the child be trustee or a co-trustee? If so, must the standard be a narrow one related to health, support or
maintenance? Or should the standard be expanded to “best interests?” 16
Happiness Axiom 5: Because powers of withdrawal or general powers of appointment (express) will under case
law allow creditors to access that power, see, e.g., Frisch, infra, eliminate lifetime powers in these trusts for a
beneficiary.
The next question is the standard for distribution, as well as the selection of the trustee. The answer is a
strange intersection of case law, practitioner bias, and client receptivity.

See, e.g., Restatement (First, Second or Third) of Trusts, section 58. See also UTC, section 503.
Restatement (Third) of Trusts, section 59(c).
14
I would think one tort would be enough, versus “consistent” tortious behavior.
15
Restatement (3rd) of Trusts, section 59 (“The nature or a pattern of tortious conduct by a beneficiary... may on policy
grounds justify a court’s refusal to allow spendthrift immunity to protect the trust interest.”). Under the UTC, infra,
tortious conduct may not be sufficient to erode the protection. Cf. United Mine Workers of America v. Boyle, 567
F.2d 112 (1977) (intentional diversion of pension funds not an act sufficient to abrogate spendthrift provision). But
see Sligh v. First National Bank of Holmes County, 704 So. 2s 1020 (1997) that reaches into a trust when the
beneficiary was convicted of a drunk driving felony and a civil judgment thereafter obtained.
16
“Best interests” is a scary standard for trusts controlled by beneficiaries for tax purposes, but perhaps not for creditor
protection purposes.
12
13
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Case law: do not have the beneficiary as trustee; do not have enforceable beneficiary rights to principal (e.g.,
avoid the trustee “shall,” and favor “may”). The recent Illinois case, In re Lunkes, No. 09 B 00583 (Bankruptcy, ND
Ill, 2009), highlights this result by holding no spendthrift protection is afforded when the trust instrument has a “shall”
direction to the trustee (the trustee “shall” distribute the following amounts to the beneficiary) versus “may.”
Practitioner bias: Create absolute creditor protection, versus, the other end of the practitioner bias spectrum;
allow the beneficiary essentially unfettered access.
Client receptivity: “I want my children to have access to the funds.”
Do you as the practitioner feel like King Solomon? Well, for those of us grey in the temple (hair), we know
this is exactly what the clients want-provide them practical advice as to what they should be doing.
Happiness Axiom 6: In drafting the discretionary standard for distribution, make sure to use the word “may”
after trustee, versus “shall.” Also, given the Illinois McCoy case, infra, I am not as focused on ascertainable
standards as I am on who is the trustee. Therefore, revert to an unascertainable standard in most of these
trusts.
Happiness Axiom 7: Consider an evolution to a completely discretionary trust. The world of thoughtful trust
standards has paradoxically tipped in a toxic direction. In those cases in which the grantors wanted a HEMS
standard, a rather limited one related to health, support and maintenance, somehow courts have focused on
the “support” aspect of this to achieve rather unintended consequences from the grantor’s perspective,
especially in the creditor world. Accompany unlimited grantor discretion with careful trustee selection
(committee of trustees) and precatory letters of intent.
The question of trustee is then the remaining conundrum. Ideally, we would like it to be someone other than
the child, the Generation Two (G2 as has become popular estate planning lexicon. We are a funny group of
practitioners).
Most clients want it to be the child.
We know from evolving case law that courts could force a trustee, who is also a beneficiary, to make a
discretionary distribution to the beneficiary in order to satisfy a creditor. For example, under the Restatement of Trusts
(Third), section 60, paragraph (g), the creditor can reach the “maximum amount the trustee-beneficiary can properly
take.” In the example under that paragraph, the creditors are able to reach out of the trust, when the beneficiary/debtor
is the trustee, “the maximum amount of trust funds that [the debtor] may, without abuse of her discretion, distribute
to herself for authorized purposes.” The spendthrift provision would not offer a restraint, according to the comment
in paragraph (g).
Hmmmm. Creates a bit of a conundrum, maze, inconsistency, and other words that mean the same thing.
Discussing the options with clients will be much like discussing portability during the life of husband and wife. Client:
“So, the question is whether I should try to get an increase in basis in my assets after I am dead, and before my wife
dies, versus perhaps saving more estate taxes, but this depends on the law and changes in the law and investment
returns and consumptions. You know Lou, it’s Friday afternoon, and I am not that gleeful about discussing my
mortality. So, on the portability issue, I have an idea. You are fired.”
Personally, I like the beneficiary as trustee, with the understanding that the beneficiary could resign as trustee
prior to a creditor event occurring, or when the trust is created, the beneficiary (who then has creditor issues or who
thinks he or she may) can just decline to act. For those clients with adult G2s, this gives the practitioner the
opportunity, if the client consents, to discuss the future planning with those adult children.
But even in this case, a court may look askance at the declination or resignation to act and hold that once that
power was available, any actions thereafter taken are ignored. See, e.g., Bottom, infra (implying that resigning as
trustee would be ignored for purposes of determining the trust’s creditor protection).
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An alternative would be a co-trustee situation, with the beneficiary having participation rights only as to
ascertainable distribution decisions, and the co-trustee having rights as to discretionary distributions for “welfare or
best interests.” See, e.g., In re Schwan, 240 B.R 754 (Minn 1999) (holding trust protected from creditors because of
co-trustee and because of fiduciary duties to follow terms of trust and distribution standards). See also McCauley v.
Hersloff, 147 B.R. 262 (M.D. Fla 1992) (Discretion to make a distribution rested in multiple trustees, of which the
beneficiary was only one; therefore, spendthrift protection valid. “Moreover, in exercising that discretion each trustee
has a fiduciary obligation to the remaining beneficiaries”); Restatement of Trusts (Third), section 60 (no forcing of
distributions if the beneficiary is merely a co-trustee, and the other co-trustee has fiduciary obligations to other
beneficiaries, which would almost always be the case).
And the most protective strategy? Not naming the beneficiary as trustee at all. Note that not acting as trustee
is a good step, but not sufficient if the beneficiary can indirectly appoint himself as trustee. For example, in In re
Baldwin, Bankruptcy Court, Ohio, No. 2-88-05792 (1992), the court first acknowledged Ohio law that there was no
spendthrift protection (and the trust could be poached by creditors) if the beneficiary is the trustee, or if there are
withdrawal/revocation rights (the court used “revocation” but clearly also meant withdrawal), or if “the beneficiary
has [other] dominion and control over the trust.” In that case, the trust limited the debtor to replacing the third-party
trustee with a corporate trustee. But then the court hypothesized that the debtor could theoretically create a corporation
that the debtor controlled, remove the trustee, and replace that trustee with the debtor-controlled corporation. And in
that way the debtor had the ability “to exercise dominion and control over the trust,” rendering the trust susceptible to
creditors.
Recognize that the courts are generally offended by debtors, and therefore will do whatever necessary to
mess with the computer program so that the spendthrift protection, and inability to access the trust, gets an error
message; such that the trust becomes available to the creditor for reimbursement.
I tend to think that co-trustee situations are the best today for most trusts, for a variety of reasons: assisting
in the administration, allowing tax planning if the co-trustee is a knowledgeable tax practitioner, allowing
accountability, providing a sounding board, creating plausible deniability when someone asks a beneficiary for money,
avoiding mistakes, and for a few more (that I will not bore you with).
Happiness Axiom 8: Going forward, try to have the creditor protection trust for a G2 have both the G2 plus another
as co-trustees. If not achievable, live with the G2 as sole trustee and recognize that there may not always be complete
creditor protection.
h.

The Shelf Product

The practitioner, based on state law and knowledge of the client’s family, has to recommend the format that
should be used.
Drafting Example: (The Adult Creditor Shield Trust)
Child’s Separate Trust
Any trust property allocated for a child of mine subject to the Child’s Separate Trust withholding
provisions shall be added to or used to fund the principal of a Child’s Separate Trust for the child.
The trustee shall administer each Child’s Separate Trust as follows:
Section 1.01
Discretionary Payments of Income and Principal. During the child’s lifetime, the
trustee may pay to the child so much of the income and principal as the trustee from time to time
considers necessary for the health, education, support, maintenance in reasonable comfort, welfare,
or best interests of the child. Any income not so paid in each tax year shall be added to principal
at the end of each tax year.
Section 1.02
Power of Appointment at Death. On the death of the child, the trustee shall
distribute the principal to any one or more persons or organizations (including the child’s estate)
as the child appoints by Will, specifically referring to this power of appointment.
11
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Section 1.03
Distribution on Termination. On the death of the child, the trustee shall distribute
the Child’s Separate Trust not otherwise effectively appointed as follows:
(a) Any Descendant Living. If the child has any descendant then living, to the child’s
then living descendants, per stirpes; or,
(b) No Descendant Living. If the child has no descendant then living but I have any
descendant then living, to the trustee to allocate in shares of equal value for my then living
children, subject to the Child’s Separate Trust withholding provisions hereof; provided that if
a child of mine is not then living but a descendant of the child is then living, the trustee shall
distribute the share that would have been allocated for the child, if living, per stirpes to the
child’s then living descendants.
i.

Cutting Back the Creditor Protection Trust to a Creditor “Annoyance” Trust

Further, coordinate the trustee provision so that a child at a certain age can get control over this creditor
protection trust, in the child’s capacity as a co-fiduciary, or even as sole fiduciary.
Drafting Example: Child as Trustee of Creditor Annoyance Trust
Section 1.04 Trustee of Child’s Separate Trust. Notwithstanding any other provision, upon attaining
age thirty (30), each child of mine shall have the following powers with respect to the Child’s
Separate Trust established for the child’s benefit under this instrument:
(i)
trustee.

Co-Trustee. The child shall have the right to appoint himself or herself as co-

(ii)
Remove and Appoint. The child may remove any trustee at any time by a signed
instrument, but only if, on or before the effective date of removal, a successor trustee (other
than the child) has been appointed by that child or at least one trustee will continue to act after
the removal.
III.
a.

SPOUSAL ASSET TRANSFERS

Advocacy of Changing Title Between Spouses

Since 1982, planners have had to discuss with spouses the need to shift assets to the non-propertied spouse
to allow for that spouse to have assets to fund the credit shelter trust, in the event that spouse predeceased the other.
With portability, that shifting of assets is no longer necessitated to protect use of the exemption. Because of concerns
over how a shift in title may affect property rights on divorce, this area of discussion becomes more difficult. Perhaps
asset transfers to allow credit shelter funding will be ignored by planners.
b.

Funding of the Credit Shelter Trust

Percolating out there in estate planning since 1982 has been the concern about retitling assets to allow the
funding of the credit shelter trust at the first spouse’s passing. With the estate tax exclusion reaching $600,000 in
1984, planning often required a retitling of assets from one spouse to another to ensure that when the first spouse
passed away, there would be sufficient assets to fund that spouse’s credit shelter trust.
Example: Circa 1984, husband had assets consisting of a $600,000 house, an IRA of $1,000,000 and
marketable assets of $800,000. Wife had no assets in her name. During the estate planning discussion, the planner
recommended that either the house or a portion of the marketable assets be titled in the wife’s name, to ensure that
wife’s $600,000 credit shelter trust was funded in the event she was the first spouse to pass away.
The often glossed-over concern was whether the change in title of assets, from husband to wife in the above,
affected the separate/marital/non-marital/community nature of the property for divorce purposes. Given the
12
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importance of avoiding estate taxes and the justification for doing so pre-portability, that marital concern often took a
back seat to the actual need to reallocate for estate tax purposes.
c.

Portability

Portability – the concept of allowing the surviving spouse to in essence “inherit” the deceased spouse’s estate
tax exclusion -decreases the necessity of reallocating assets as between spouses to maximize the use of the estate tax
exclusion. A determination of whether to rely on portability is itself a sophisticated analysis, but now the marital/nonmarital concerns related to asset transfers between spouses needs to be considered further because no longer is it a
necessity to transfer assets to ensure full use of the estate tax exclusion.
d.

Titling

Titling is possession. And possession is nine tenths of the law, but not one hundred percent. And, titling
does not in and of itself determine whether property is marital or non-marital. 17
Example: During marriage, wife is the sole breadwinner, and titles all earnings in her own name. Despite
owning all assets, these assets are marital/community because they were earned in the traditional sense (not from
separate assets) during marriage.
The issue that needs to be examined, however, is whether a change in titling transmutes the nature of the
property from one classification to another.
Example: If husband brings into the marriage $1,000,000 of separate assets, and during the marriage gifts
those assets to his wife, has that gift changed the nature of the property from the husband’s separate property to the
wife’s separate property? Yes, if the husband intends to make this distinction via the gift, possibly no, if the intent is
merely to change title for estate planning purposes (discussed below).
e.

Linked Together by Marriage, but My Assets Remain Mine

States either classify property as either ‘marital property’ or ‘non-marital property,’ or as ‘community’ or
‘separate.’ Property classified as marital/community is property that both spouses will in essence share in the event
of divorce. 18 Property that is classified as separate is awarded to the owner-spouse. 19
With spouses retitling their assets for planning purposes as between their trusts, or schedules to their trusts
(e.g., in a joint trust, separate property of wife being re-scheduled as separate property of husband), the analysis is
whether the transfer results in the property losing its character as wife’s separate property.
In making the determination as to whether the character has changed, a court may review whether the parties
intended to make a gift from the one estate to the other, thereby transmuting from one classification to another.
Therefore, a change in title from (i) one spouse to both spouses jointly, from (ii) both spouses to one spouse,
from (iii) one spouse to the other spouse, or from (iv) both spouses jointly to one spouse, will at a minimum garner
scrutiny on property division in divorce.
The question then, in 2018 (and since 2012) is whether the practitioner wants to get into the potentially
aggravating situation of having to defend a transfer of property when title shifts from one spouse (his or her separate
property) to another (is this the new spouse’s separate property) for purposes of potentially funding the credit shelter
amount at the first spouse’s passing.
17
The title system to determining property in divorce has been changed by state equitable distribution statutes. See,
e.g., Morgan, “When Title Matters: Transmutation and Joint Title Gift Presumptions” 18 Journal on Matrimonial
Lawyers 33 (2003). Title has theoretically become rendered inconsequential.
18
Timing is not critical here, so that in community property each spouse may already own ½ of the property predivorce.
19
The courts often find ‘equitable’ methodologies as an end around, such as awarding alimony, requiring
reimbursement, and applying various equitable doctrines, such as marital energies doctrine; that the effort of one
spouse helped enhance the value of the non-marital property of the other spouse. Separate property assets are generally
defined as property acquired before the marriage, or by gift or inheritance, or are protected under the terms of a valid
agreement between the parties.
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Post 2012, the answer may be “no.”
Happiness Axiom 9: With portability, the absolute funding requirement for each spouse to have $11 million is
reduced. Now the practitioner can focus a bit more on the effects of divorce on a change of titling, and perhaps
not shift title as often as we used to have to. We suspect that changing title to assets for future testamentary
funding will be occurring less frequently in the future.
IV.
a.

I LOVE YOU, BUT AM NOT IN LOVE WITH YOU

Darth Vader Calling

Really bad “potential” clients remind me of Fawn Leibowitz from Animal House. We are one kiln accident
away from being business-engaged to that client for a long time. Where’s the malfunctioning kiln when you need
one? 20
One incident I remember quite vividly. A potential client with substantial net worth had requested I advise
him as to how most effectively to use the lifetime credit at year end. With this potential client, I discussed partnerships
and discounted gifting to maximize the use of the credit. As December approached, I emphasized to him the need to
put a strategy in place (if he was going to before year end) as soon as possible so that we could get it done by yearend. He promised he would be right back to me as to whether to proceed or not.
On December 23, my receptionist frantically tracked me down to indicate that Ted (let’s call the potential
new client by that name) was on the phone and needed urgently to talk to me.
The conversation went something like the following:
“Lou, this is Ted. I am riding on a chairlift at Snow Valley right now; and chatting about estate planning with
the dude in the chair next to me. Just met him on the way up the mountain. He indicated that his estate planner
recommended blah, blah, blah strategy for use of the credit. I want to know why we are not doing that. You never
suggested that. What were you thinking, or not thinking? Explain yourself!”
I had this vision in my mind. What was the name of that movie where the chairlift comes crashing down? In
addition to this vision, many verbal responses floated in and out of my mind, like detritus and flotsam washing onto a
polluted beach. One response was not going to happen, and that was to mollycoddle or vindicate Ted’s need to discuss
the strategy. My response, instead, went something like the following:
“Ted, at this point, we are going to have to decline your representation. I enjoyed meeting with you [a
prevarication, but probably allowed under the ‘politeness allows for mendacity’ rule] but we will not be able to handle
your matters. Have a nice ski trip. Bye.”
Vaders.

In hanging up the phone, my mood could not have been better. We underrate the joy of saying no to Darth
b.

The 90/10 Rule

The 80/20 rule is well known by estate planners: 80% of our revenue comes from 20% of our clients. We
are not as focused on the 90/10 rule, primarily because I just made it up.
That rule indicates that 90% of our aggravation in our practice life comes from 10% of our clients, that is,
bad clients or bad projects. And by “bad” I mean something a tad more painful than the pain that comes from jamming
a sharp stick in your eye.

20
For those unfamiliar with the reference, Ms. Leibowitz died in a kiln explosion, while purportedly crafting a bowl
for her fiancé, who actually did not exist. Very complicated stuff.
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Since we control variables, new projects and new clients, understanding of the 90/10 rule can actually
increase our happiness. But this means we have to be strong and not select those 10% clients or matters.
c.

Using Common Sense to Avoid the Vortex of Pain

Usually, listening carefully during the initial telephone call, or sending out a questionnaire and reviewing
that carefully, will provide clues as to client matters for which a “no” should be immediate.
Examples are common place, such as being the prospective client’s third attorney in a representation: “I
didn’t love them, but in 5 minutes, Lou, I know you are my guy.” Hmmm. This was usually the kind of statement
heard on a date when I would excuse myself to go to the bathroom, detour and exit through the kitchen, and begin
changing my phone number.
Other clues are a bit more subtle, but if we pay attention to the clues, we can do well to avoid certain
representations. At the initial meeting, listen carefully to the buzz words and concepts that will make you want to
dismiss a potential client. These include the ones on the list below:
i.
ii.
iii.
iv.
v.
vi.
vii.
viii.
ix.

The prospect has had too many lawyers before you and may even refuse to name them. Or,
worse, wants to consult with you about how and why he should not pay his prior attorney.
The prospect thinks all previous lawyers were “idiots,” or makes otherwise derogatory
statements about lawyers in general.
The prospect cannot demonstrate he/she can pay for the cost of your services, balks at paying a
retainer, and/or asks for a special reduced rate or payment terms up front.
WANTS TO BE NOT JUST A PRIORITY, WHICH ALL CLIENTS ARE, BUT THE SOLE
AND PRIMARY PRIORITY. WITH THESE CAPS, DOES IT SOUND LIKE I AM
SCREAMING AT YOU? SORT OF LIKE HOW THIS CLIENT MAY SOUND.
You do not agree with the prospect’s legal position.
You do not believe the prospect is being truthful.
The prospect is VAV (vindictive, angry and vengeful).
The prospect is a family member.
The prospect indicates they know the law and what they want to do, and just wants the attorney
to do the front-end work for them.

Happiness Axiom 10: Life is short and should be accompanied by smiles, not frowns. We are in control of this
emotion and adherence to the 90/10 rule will have a strong influence on getting us to the happy face.
MONETIZE YOUR PRACTICE, NOT YOUR LIFE. UNDERSTANDING CORRECT BILLING
PRACTICES.

V.
a.

Overview

The section discusses billing methodology and practice styles in an effort to solve the following equation -Imagine a good you purchased - car, TV, hockey stick, fishing pole, boat, plane -- that was so outstanding that after
the purchase, you felt good about buying it, regardless of its cost. If we want a longstanding relationship with a client,
we want the client to view payment for our services along these same lines. This segment focuses on how our billing
protocols can be improved to achieve this level of satisfaction and appreciation.
We practice law because it is interesting, challenging, we are good at it, and we are professionals. We also
practice law because it is our business. As our business, we should rightly expect that fees charged should equal fees
collected. And a certain amount of indignancy should accompany those fees that go uncollected. But also, a certain
amount of blame must remain with the practitioner as to uncollected fees. Did the practitioner follow a Best Practice
approach in the fee presentation and collection process?
Little useful information has been written in this area as it pertains to estate planning. This paper is intended
to be a starting point as to a Best Practices primer on the fee area as it relates to estate planning.
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b.

Understanding What is Needed to Improve Billing

Pre-mortem estate planning refers to tax planning, Wills, living trusts, GRATs, education trusts, and all other
matters that we do for clients while they are living. Bills are sent directly to those individuals who have requested our
services, to deal with a topic that is very painful, albeit important -- Where does the Property that I have worked Hard
for During My Life go when I Die?
It's not hard to understand why clients are reluctant to engage in estate planning. It is not a fun topic. Re-read
the prior underlined sentence and ponder it a bit.
Therefore, even when we add significant value, say, saving $5 million in future estate taxes, a bill currently
of $25,000 may seem repugnant. A bill currently for $10 may also seem repugnant. It's the process of what they are
doing, not necessarily the value added, that is painful for clients to accept.
With that understanding in mind, what are the best billing practices? To understand the answer, one has to
begin thinking out of the box as to practices. We should recognize (or agree) that current billing practices are subpar
and done because (of what is known, as will be discussed in great detail below, as a status quo bias) they were done
before.
Hypothesis 1: There is nothing rational about consumer behavior. As practitioners, we are often not thinking
about our billing practices in the most strategic way.
Hypothesis 2: Practitioners spend about 10 % of the amount they should on billing and disregard its
importance to clients’ happiness.
Hypothesis 3: Practitioners delay in billing because they know that clients will often perceive their charges
as unpleasant and will be unhappy. Delay hurts further.
Hypothesis 4: The following paradigm is the fault of the practitioner, not the client:
Example: Practitioner does an A-B estate plan for a client and quotes the client an hourly billing rate of $250.
The project is done efficiently and within the client’s time expectations. The hours spent are less than the practitioner
anticipated. The hourly rate is less than others in the area. And the overall bill seems less than what it has been in the
past. The clients are still surprised at the amount and unhappy.
Hypothesis 5: Which billing format, attachment 1 or attachment 2, is preferable from a client happiness
perspective. Would it shock you if we said that in the vast majority of cases, attachment 2 would be preferable?
Hypothesis 6: Technology has increased the quality, efficiency, and lowered the cost of producing estate
planning work product. But this is not reflected in the billable hour concept, nor accepted by clients as an item to bill
for. As practitioners, we have not developed a way to charge for technology.
c.

Rationality in Consumer Perception to Our Billing

We fail to understand that consumers are not rational when it comes to hourly billing for estate planning
matters. Many of us think that if hours are correctly reported, the hourly rate is reasonable, and the project is done
timely, the clients will accept the bill as “reasonable” or as “good value.”
But fundamentally we are missing a tenet of finance law: that the rational consumer does not always make
rational choices but is influenced by his or her own mental accounting, 21 which often changes rational consumers into
irrational ones.
In “Mental Accounting Matters,” 12 J. Behav. Dec. Making 183-206 (1999), Richard Thaler, one of the leading
behavioral economists in the Country, explores the concept of mental accounting. Unlike financial accounting, which
consists of numerous rules and conventions that can be explored in a textbook, mental accounting rules – a description
of the ways consumers perceive their economic choices—can only be observed by behavior and inferring the rules.
21
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For example, the following example illustrates this mental accounting concept.
Example: You go to the store to buy your favorite movie on a DVD. It is priced at $14.99. While at the
store, your best friend mentions that the same DVD is available for $4.99 at the Walgreen’s about 15 minutes away.
Will you go to the Walgreen’s? Compare this to the situation where you are at the Stereo store and the salesperson
says the stereo costs $499. Your best friend says the same stereo is available at $489 at the store 15 minutes away.
Will you go to the other store? There’s no difference financially, but the results have empirically been shown to be
different. The consumer’s perceptions are different in both situations, reflecting fairness issues. Conclusion: we cannot
assume rationality for our client’s economic decisions.
d.

Translation to the Hourly Rate

A client may perceive an hourly rate of $350 to be “way too expensive” for someone spending an hour
thinking about something. Is that rational (probably not, see below). In contrast, the client may perceive a bill for
$5,000 for estate planning documents that achieve estate tax savings, creditor protection trusts, management of assets
in the event of disability, and so on, as being reasonable.
Meaning, in estate planning (not estate administration or contested litigation), get away from emphasis on
hourly billing, and get into the concept of either doing or demonstrating project/value billing as much as possible.
Example: It’s not rational: Attorney X recently spent about an hour coming up with an estate planning
wrinkle for a client that saved him about $500,000 on a strategy. If the Attorney quoted him an hourly rate of $2,000,
and then sent him a bill for $2,000, the client would be upset. If the Attorney quoted him a flat fee of $5,000 to try to
implement a strategy that would save $500,000, he may have been absolutely fine with this, depending on the framing
of the project and resolution.
A couple that are relevant to how we bill and charge clients:
e.

Fairness: Value, Value, Value

Consumers like to perceive themselves as being treated fairly, even when the end result or product or cost is
the exact same whether they are being treated fairly or unfairly. Think about an IRS examiner who has two identical
cases, both capable of yielding either $300,000 or $500,000 for the government, depending on the level of effort the
examiner puts in.
To the extent one taxpayer is perceived as “trying to pull a fast one” on the agent, and the other taxpayer is
acting reasonably and perceived to be a straight up kind of person, the agent is more likely to audit the Fast Eddieprepared return more ferociously than the other. Why? Perceptions of fairness.
Example: You’re sitting on the Beach at La Semana in St. Marteen’s, hot as the dickens. And thirsty. Your
buddy says he is going to buy a beer at the hotel and asks if you want one. You say yes; he asks if you care how much
it costs, even if it costs $15? You say no because you know it will cost a lot. The place you are staying is expensive,
and you expect that they will charge a lot for their stuff. Your buddy decides not to go. Instead, a bum on a push cart
comes buy and asks if you would like ice cold Heinekan’s…you think yes…until the bum says, “$15.” Why should
that guy make so much money from me? 22
There are many takeaways for us from the perception of fairness that consumers need to feel. First, the hourly
rate at any amount will rarely be perceived as fair. Yet another strike in the hourly rate’s coffin. But there are beauty
marks that we can add to the hourly rate; some obvious, some not so.
I (Lou talking on this one) am a casual guy but could never understand (and think lawyers are short sighted
when it comes to trends) why our profession would want to be casual. A lawyer in a nice suit connotes value, thereby
connoting a certain professionalism that carries with it the expectation that the charge for services will be great. Well
groomed, manicured, well spoken; all go hand in hand. Cf. La Semana versus the bum example above.
22

Example adapted from Thaler, infra.
17

92519 190610

Chapter 10
19 of 31

Offices and how they look are another aspect of perceived value. As is the lawyer’s professional affiliations,
speeches, articles, reputation, other clients as references (careful to preserve confidentiality, very important for estate
planners), and the substantial level of a typical client.
And, though price should never be a factor in trying to convince a client to use us – “we’re cheaper” sounds
bad as a marketing technique (ouch!) – letting a client know that the costs for your services will be in the range of
what others at your level costs, will add to the client’s perception of fairness.
f.

Understanding The Consumer’s Value Function: One Big Hurt Is Better Than A Series Of Small Hurts

The loss function is convex, meaning that the marginal pain felt by incremental losses is greater than the pain
felt by a larger loss. Specifically, as to the losses, the pain associated with the sum of the parts is greater than the pain
associated with the whole. Ponder how this applies to a bill:
1.

Every day entry associated with a time is translated into an hourly charge, a loss.

2.
A bill with 20 daily time entries results in 20 losses. "Death by a 1,000 Cuts." It is more painful to
review than a bill with one entry.
Example: “Consider the case of the pricing policies of the Club Med resorts. At these vacation spots
consumers pay a fixed fee for a vacation that includes meals, lodging and recreation. This plan has two advantages.
First, the extra cost of including the meals and reaction in the price will look relatively small when combined with the
other cost of the vacation. Second, under the alternative plan each of the small expenditures looks large by itself and
is likely to be accompanied by a substantial dose of negative transaction utility given the prices found at most resorts.”
Thaler, infra, at 192.
What does this mean for our billing? Flat fees are much more preferable because a consumer may get greater
transaction utility out of powers of attorney than out of drafting a complicated trust, but when each are broken out, the
consumer evaluates each action separately and determines whether each action translates into value equivalent to the
cost.
Further, flat fees avoid the marginal pain associated with each hourly “loss.”
Thaler notes, not in the context of law billing (interestingly):
“[C]onsumers don’t like the experience of ‘having the meter running’. This contributes to what has
been called the ‘flat rate bias’ in telecommunications. Most telephone customers elect a flat rate
service even though paying the call would cost them less.”
g.

Decouple Having to Have the Consumer Assign a ‘Value’ to Each Hourly Charge

A decoupling device noted by Thaler is the credit card:
“We know that credit cards facilitate spending simply by the fact that stores are willing to
pay 3 % or more of their revenues to the card companies…A credit card decouples the
purchase from the payment in several ways. First, it postpones the payment by a few weeks.
This delay creates two distinct effects: (a) the payment is later than the purchase; (b) the
payment is separate from the purchase. A second factor contributing to the attractiveness
of credit card spending is that once the bill arrives, the purchase is mixed in with many
others,” Thaler, infra (emphasis added).
Takeaways for us: credit cards can be used for a service business. If we decide to go this route, do we pass
the cost along to our clients? If we take credit cards, beware of credit card fraud, of which there is no insurance. So
perhaps the tradeoffs are not as positive as we think.
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How else can we decouple our services? To the extent we can get clients on a flat retainer, or an annual
charge, and include as many services as possible, this will decouple (as will a “project” fee). As a mental exercise,
can you decouple one estate planning project into 20 distinct services provided by the documents?
Transfer Tax planning
Income tax planning
Creditor protection
Funeral plans
Protecting assets if child is a spendthrift
Planning for the children’s education
Protecting assets in the event of disability
Planning for a child with a disability
Providing health care alternatives
Organ donation options
Guardians for the children
Planning for long term care
Planning for liquidity at a person’s passing.
Doing beneficiary designations correctly
Reallocating assets
Planning for college funding
Preserving tax-free nature of retirement planning
Assessing insurance needs
Assistance in a plan to get rid of household stuff
Preserving peace in the barnyard
h.

Give of Yourself

What else can we do? Is “discounting” off the hourly rates or bill effective? We couldn’t find a discussion
of evidence one way or the other that would have indicated that this is effective. From a fairness perspective, clients
would certainly view a discount based on a true statement –e.g., Long Standing Client Who Does Not Torment Me –
in a positive fashion. All consumers like discounts provided the discount is not because the product is so overpriced
to begin with that the discount brings the new price to what it should have been originally.
In addition to discounts, another item that is effective, and a bit more subtle than discounting, is that
“luxurious gifts can be better than cash,” which according to Thaler, is “well known to those who design sales
compensation schemes.”
What are we doing for clients above and beyond providing them services?
i.

Framing

Because people are loss adverse, ponder whether we can achieve better fees by framing fees in the positive,
e.g., contingent fees if there are tax savings. For example, if our billing practices were set up so that clients merely
had to pay us if they succeeded in achieving tax savings, that would be easier to bill and many of us would now be
retired.
Example: In 1984, for A-B plans, we would describe to clients that if we were able to achieve a tax savings
greater than without estate plan, we would be paid 20 % of the tax savings, but only at that point. Most clients would
be delighted with this option. Sound bad to you? It should not. Consider the average time to payoff for a client age
65 would be less than 20 years. What’s the current value in 1984 of tax savings in 2018? In 2018, the credit was, say,
1.5 million. So, the savings with an A-B plan could be $750,000. 20 % of this amount would be $150,000. Ignoring
the friction associated with transaction costs to collect this amount, the discounted present value in 1984 of $150,000
to be received in 2018 at a 3 % discount rate is $54,906 ($150,000/(1+.03)^34). Yes, we would all be done at this
point in our practice. Not only that, but those of us who are older could have monetized our practices and sold these
fee arrangements in 2018, without having to work another day. (Importantly, now we have circular 230 constraints.)
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To the extent bills are detailed in their descriptions, or projects summarized in cover letters, we should not
be afraid to frame in the positive versus the negative. E.g., which sounds better: “Draft of trusts to address estate tax
issues;” or “Incorporation of estate tax savings trusts.” Or, “Draft of generation skipping trusts” versus “structure of
trusts to prevent the payment of estate tax as assets move from generation to generation.”
j.

I Need a New Car but Cannot Afford It

Clients that should do sophisticated estate planning, such as GRATs, QPRTs, and other advanced techniques,
often hesitate to complete such projects for two primary reasons: first, the clients may feel that their own wealth cannot
be jeopardized by a current transfer; or second, clients may not want to incur the costs. There are myriad other reasons,
some subtle, some not so, such as not wanting kids to have immediate access to funds, not wanting to deal with one’s
mortality and focus on such advanced estate planning items, desiring to simplify, not complicate, one’s life; or feeling
good about one’s wealth and defining oneself by it.
Practitioners should certainly docket a client’s decision for inaction, that is, the client’s decision not to
proceed with a strategy. But the practitioner should also realize that inaction can be ameliorated, to an extent, by the
principles discussed here with regard to billing.
Consider the following. First, for a client that is on the border as to whether to proceed with an advanced
planning strategy, or even basic estate planning, a restructuring of the billing protocol can push that client to action.
From the principles discussed in this article, we know that there are two basic principles that make billing more
palatable to the client: (1) fairness and (2) one large loss is easier to handle than a series of smaller ones that do not
add up the large one. In other words, eliminate the hourly rate in the fee quote, which satisfies neither the fairness
equation, nor aggregating losses. Hourly rates are perceived as unfair, and each hourly entry inflicts pain. Further, a
client does not know the extent of his potential losses with an hourly bill concept, and the client’s loss aversion tells
her not to go ahead. As a result, instead of the hourly quote, quote the client on a flat fee basis.
Second, break the overall estate planning project into smaller projects, and quote a fee for each project,
thereby allowing the client to proceed on a landscaping sort of basis, doing the front estate planning yard this year,
the side planning yard next year, and so forth.
Third, make sure you demonstrate to the client the tax and non-tax value that will be obtained by the client
by completing these projects (e.g., dollars potentially saved, spousal protection for kids, family harmony, or
philanthropic desires). As an iteration on the fairness concept, a client that perceives value to the end result of the
planning will also perceive the bill as fair.
k.

Premium Billing – Ethical and Regulatory Considerations in Billing Practices

Generally, the hourly rate is an accepted – albeit not appreciated by the practitioner or client –method for
billing by an attorney. Interestingly, hourly rates have not been called into question under ethical rules, but fees are
always subject to a reasonableness structure.
MRPC 1.5(a) provides that a lawyer’s fee must be reasonable considering an enumerated list of factors.
Reg. §10.27(a) of Circular 230 provides that a practitioner may not charge an unconscionable fee.
In this section, we examine how and when a practitioner can impose a bonus or premium concept because
the results obtained are so GOOD in light of expected outcomes due to the practitioner’s unique solution to a difficult
issue.
Example: The practitioner develops a financial model for pricing a stream of earnings on lottery winnings,
to justify a liquidity discount based on lack of marketability and a synthetically arrived at comparable asset. The
practitioner develops this methodology based on substantial capital investment into financial instruments over a period
of months and develops a strategy around certain Tax Court cases holding to the contrary. The practitioner indicates
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that the set fee for the strategy is $X, independent of the hourly effort and independent of the result achieved. The
steps to achieve this are as follows:
First, the concept must be agreed to by the client at the beginning of the representation; e.g., merely asking
for a bonus at the end because the result obtained was so good is not a prudent approach. The bonus should be in
writing, in an engagement letter signed by the client. However, is the language in the letter sufficient to justify the
premium while at the same time not sabotaging the strategy if produced in audit on examination? MRPC 1.5(c)
provides that all contingent fee arrangements must be agreed to in a writing signed by the client.
Second, the objective must be defined, but more importantly, what unique talent or recommendation is the
practitioner bringing to the equation that justifies the bonus fee.
Example: Structuring a 5-year GRAT transaction, for a 75-year-old, with a 5-year SCIN hedge, structured
along the same economic lines, and assuming reasonable rate of return objectives (are there any these days?) for the
GRAT, can result in a risk-free estate tax arbitrage. Structuring a SCIN, taking into account both section 2036 and
income tax results, is not generic and can be quite difficult. Achieving the arbitrage, and structuring the actuarial risk
premium internally, require unique practitioner skills. This kind of transaction is one justifying a bonus fee.
Third, prohibitions in Circular 230 must be avoided.
Fourth, the client needs to be satisfied with the arrangement. Creative structuring of the payment of the bill
is one way to achieve client satisfaction. E.g., with the $Z dollar bonus, can it be structured so that the client’s children
pay it at the time of the filing of the estate tax return? Or from the property transferred during life if the strategy relates
to a lifetime transfer?
The above constraints and steps are important, and to the practitioner engaging in bonus billing for the first
time, somewhat daunting. On the other hand, as practitioners we do not shy away from engagements just because they
are difficult. Likewise, we should provide the same respect to the business side of our practices, and not shy away
from the premium billing concept merely because it is difficult to implement.
The premise and answer must remain the same: if a practitioner is providing a unique strategy to solve a
difficult legal equation, that practitioner should be rewarded on more than an hourly basis. Keep in mind that the
hourly billing method assumes excellent work for every minute committed to a problem. It does not guarantee success,
nor does it pay for work that is beyond excellence – that is, the unique solution to a difficult quandary.
Happiness Axiom 11: For Preferable Billing The Best Practice Summation
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.

Discuss fees during the initial meeting
Time that discussion for the tail end of the meeting
Determine a fee quote at the first meeting
Deliver fee quote in a thought-out manner and make sure you believe in and deliver the quote
in a way conveying fairness
Have client provide down payment or retainer before engagement begins
Understand that Fairness matters to clients – clients want to pay for services that they perceive
as Fair
Many estate planning projects will be perceived as Fair if quoted as a Flat Fee
To demonstrate Fairness, make sure that all the component parts, and accomplishments, with
the estate planning project are demonstrated throughout the project; also, deliver excellent
service; also, de-cliché clichés
Divide estate planning BIG PROJECT into sub projects so that value and accomplishments
can be more easily understood
Value added billing can be considered but must be addressed in the engagement letter (see
below)
Send bills frequently and timely
On a bill, do not exceed a quoted fee unless explained and discussed with the client during the
project
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13.
14.
15.
16.
17.
18.
19.
20.
21.

Connote value in the bill itself and descriptions; spend time with each individual bill
Make sure to consider the format of the bill that will most easily connote value and which will
avoid the Client’s Loss Aversion function
Decouple services and bill, when possible
Discounting is appreciated by clients, in many situations
Demonstrate client care throughout the process by prompt service, attention, and non-work
communications
Know when you are proposing unique solutions to an estate planning or transfer tax issue that
justifies a bonus or premium arrangement
Consider for unique solutions to difficult projects structuring the engagement as a
combination hourly, accompanied with a bonus payment because of the uniqueness of the
solution
Make sure the bonus avoids Circular 230 prohibitions
Determine how to properly discuss and market the bonus structure to a client
VI.

SOMETIMES DELAY IS A GOOD THING

Take a breath, slow down life, and speed kills. Sometimes.
One of the most useful features in digital communications, one in which the authors use for at least 25% of
their emails, is the Delay Delivery Option.
Example: I happen to be on the email system and a client asks me a real interesting question about whether
the Credit Shelter Trust can be a grantor trust. I like the question and the mental challenge of answering it. I type an
answer; it takes me 15 minutes. The client asked me the question at 1 pm; I am ready to send at 1:15 pm. Do I really
want to hit send?
Example: I don’t want to bug my associates or colleagues over the weekend, but I have a lot of good thought
and emails I draft and want to send. Delay deliver on Saturday to arrive on Monday or later next week.
Example: I have an email that I need to work on three days from now. Send it to myself using Delay Delivery
to arrive 3 days when I am ready to work on.
Example: I want to slow down the colloquy that goes with immediate responses. You can answer
immediately, but your immediate response can be slowed down thereby slowing down the responses.
Happiness Axiom 12: Learn and use the Delay Delivery option.
VII.

TO BE OR NOT TO BE A GRANTOR TRUST

The most interesting uses of grantor trusts in today’s environment continues to be as a positive means of
estate tax reduction, or as a means of exchanging assets with a grantor trust without triggering income tax.
In many situations it is advantageous to draft a trust so that the trust has one or more of the characteristics
that create a grantor trust. A trust designed in this fashion is often referred to as a “defective grantor trust.”
Specifically, the grantor must be okay with the concept that he or she will pay income tax on assets that may
or may not be available for use by the grantor. Planners should pay attention to this concern — even if it is flawed on
a cash flow basis — because it is perceived as important to most grantors.
For example, a grantor who has a $30 million taxable estate still may not feel that he or she is able to bear
the “burden” of income taxes on income not received by the grantor. This conclusion, if not logically grounded on
fact, is nevertheless real to the client, and planners need to plan for this reaction. A discussion of cash flow, perhaps
accompanied by spreadsheet analysis as to cash flow (to demonstrate the real impact of the burden of paying the
income taxes without the accompanying cash flow), may be enough to convince otherwise reluctant clients that the
grantor trust is a viable estate tax reduction strategy.
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a.

Unified credit, applicable credit amount, gifting trust

In a straight gifting situation in which the grantor gifts property equal to or in excess of the gift tax exemption
equivalent ($11,180,000 in 2018), a gift to a grantor trust is preferable to a gift outright. If the gift is of appreciated
assets, the donees will realize the capital gain in the future when the assets are sold. However, if the gift is to a grantor
trust in which the grantor retains no interest other than that necessary to make it a grantor trust, then future capital
gains will be paid by the grantor instead of the trust. In addition, ordinary income and other taxable income incurred
annually can be allocable to the grantor of the trust. This has the effect of increasing the estate-tax-free property in the
hands of the donees while decreasing the estate-includible property in the hands of the donor.
b.

Grantor retained annuity trusts (GRATs)

GRATs are grantor trusts masquerading as pure transfer tax strategies. Since the GRAT permits payment of
both income and trust principal to satisfy the annuity payments the grantor has retained, the GRAT will be treated as
a grantor trust for income tax purposes. This means the grantor is taxed on income and realized gains on trust assets
even if these amounts may be greater than the trust’s annuity payments. This further enhances this tool’s
effectiveness as a family wealth-shifting and estate-tax-saving device. In essence, the grantor is effectively allowed
to make tax-free gifts of the income taxes that are attributable to assets backing the remainder beneficiary’s interest
in the trust. Consider establishing the distribution to the remainder beneficiaries as a distribution to grantor trusts for
their benefit.
c.

Sale to a grantor trust

The sale is structured by the owner of the asset, which may be a business interest. He or she initially
establishes a trust that is effective as a grantor trust for income tax purposes but that is not controlled by the business
owner or otherwise subject to an estate tax taint. The heart of the transaction is a sale between the grantor and a third
party — e.g., the grantor’s family irrevocable trust. This trust will benefit the grantor’s beneficiaries. The adult
children are often designated as the original trustees of the trust. As a grantor trust for income tax purposes, there will
be no recognition of gain on the sale of the asset to the trust. Thus, the difference between the grantor’s basis in the
asset and the sales price to the trust will not currently be taxed as a capital gain. Further, the grantor will pay income
taxes on the income received by the trust because of the assets the trust owns. In this regard, it is as if for income tax
purposes the grantor still owns the assets sold to the trust. Importantly, the payment by the grantor of those taxes will
not, under current law, constitute a gift to the trust.
d.

Grantor powers

Consider then making irrevocable trusts grantor trusts, with the ability to in effect turn off grantor trust status.
In grantor trust planning, consider including the power to substitute. The power to substitute assets, a section 675 (4)
grantor trust power, becomes especially important as the estate tax exemption increases and income tax planning
becomes more relevant for step up in basis purposes. In many settings, a grantor of a grantor trust may want to
substitute high basis assets for low basis assets in a grantor trust, and the substitution power is one way this can be
achieved (a purchase agreement is another).
Another grantor trust power that is currently used by practitioners is the power in the trustee or other party
(who is a non-adverse party) to add charitable beneficiaries. Consider the value of having the power to name
charitable beneficiaries in grantor irrevocable trusts. Having the power to name charitable beneficiaries allows for (1)
shifts in property from private to non-private to reduce amounts going to beneficiaries 23 and (2) disincentives to
beneficiaries to challenge trustee actions. Under section 674(b)(5), the ability of a non-adverse party to expand the
class of beneficiaries is a grantor trust power.
We are familiar with disclaiming or renouncing bad powers to turn off grantor trust status; but we may need
to have the ability to turn on that status too.

23

“Gee, my kids really don’t need all that money.”
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Two possibilities: state decanting statutes, like Illinois, may create the possibility of decanting from a nongrantor trust to a grantor trust.
Alternatively, consider having a trust protector with the ability to add grantor trust type powers (power of
substitution for example). Query, though, whether the rights of a trust protector are sufficient to constitute a grantor
trust kind of power in and of themselves?
VIII.

I SELECT DOOR NUMBER 3. CHANGING TRUST SITUS TO MORE FAVORABLE
JURISDICTIONS FOR STATE INCOME TAX AND CREDITOR PROTECTION PURPOSES.

This seems to be an easy one, but we should emphasize the importance of this to our clients. Two items: we
want to be able to change situs to achieve more favorable administration protection under that state’s laws.
another.

And we want to be able to change situs and trustees to take income taxation out of one state and put it in

For example, if California imposes trust taxation based, inter alia, on trustee residency, we would want our
California trustee to have the ability to appoint new, out-of-state, trustees. Sample provisions:
“a. Controlling Law
The validity and effect of each trust and the construction of this instrument and of each trust shall be
determined in accordance with the laws of Illinois. The original situs and original place of administration of each
trust shall also be Illinois, but the situs and place of administration of any trust may be transferred at any time to any
place the trustee determines to be for the best interests of the trust.
b. Individual Trustee Succession
Each acting individual trustee, or the individual trustees acting unanimously if more than one individual
trustee is then acting, unless limited in the instrument in which the trustee was designated), may, by signed instrument
filed with the trust records, (a) designate one or more individuals or qualified corporations to act with or to succeed
the trustee consecutively or concurrently, in any stated combination, and on any stated contingency, and (b) amend
or revoke the designation before the designated trustee begins to act. In the event of any conflict or inconsistency
between a designation filed pursuant to this paragraph and a designation filed by my spouse pursuant to paragraph
10.4 hereinbelow, the designation filed by my spouse pursuant to paragraph 10.4 hereinbelow shall prevail, and the
designation filed pursuant to this paragraph shall lapse to the extent necessary to eliminate the conflict or
inconsistency.”
Happiness Axiom 13: Have both change of situs and trustee designation provisions in the documents, and
discuss the BENEFITS to clients, at a follow up estate planning meeting.
IX.

“I AM A CHILD, I LAST AWHILE,” NEIL YOUNG, CIRCA 1968.

The definition of “child” no longer lasts awhile. Genetic manipulation and choice will occur. Birth mothers,
perhaps laboratory mothers, may become more prevalent. We will have to tweak what we mean by “child.” We may
want to expand the definition of “child.”
The following provision, regarded as “state of the art” about 10 years ago, is already outdated. Can you spot
the anachronisms? 24

24

E.g., “maternal”, “paternal”, “natural child”, “females”, and so on. Are these terms clear enough anymore?
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“1.1

Child and Descendant.

(a)
Child. A "child" of a person means only: (1) a child born to or conceived by the natural
mother of the child during the lawful marriage or civil union of the person to the natural mother, unless
paternity is rebutted by clear and convincing evidence; (2) a child born to a gestational surrogate engaged
by that person or, if the person is then lawfully married or a party to a civil union, engaged by that person's
spouse or partner by civil union; (3) a child lawfully adopted by the person prior to that child’s attaining
age 18; and (4) a natural child of the person, if the person's parental rights have not been terminated and
either (i) the person is female or (ii) the person is male and the trustee has been provided legally sufficient
evidence of the person's paternity or the person has acknowledged paternity in a signed writing.
(b)
Descendant. A child of a person is a “descendant” of that person and of all ancestors of
that person. A person’s descendants include all such descendants whenever born. Except when distribution
or allocation is directed to descendants per stirpes, the word “descendants” includes descendants of every
degree whether or not a parent or more remote ancestor of a descendant is also living.
(c)
Child in Gestation. A child in gestation on the date any allocation or distribution is to be
made shall be deemed to be living on that date if the child is subsequently born alive and lives for at least 90
days.”
X.

THERE ARE ALWAYS NEW WORLDS: ALLOW BENEFICIARIES TO MOVE ABROAD

The world is becoming a much smaller place. Will our clients’ descendants continue to be U.S. citizens? Is
their security in place? What kind of food considerations will be more relevant in the future? All things considered,
we in the United States are doing quite well, but what will the United States be like in 50 years? Consider distribution
of funds to allow beneficiaries to move to jurisdictions outside of the United States or to allow distributions for security
measures for beneficiaries.
Happiness Axiom 14: Trustee guidance could consider distribution of funds to allow beneficiaries to move to
jurisdictions outside of the United States, to allow distributions for security measures for beneficiaries, and also
to consider distributions needed to modify food/food production. Can we think of any other? I suspect yes.
Happiness Axiom 15: Consider including in the definition of “support” expenses necessary to provide physical
security measures, as well as allowing one to domicile outside of the United States.
XI.

SIMPLIFIED SOPHISTICATION VERSUS COMPLICATED UNINTELLIGIBILITY

With rapidly evolving tax and state laws, and the precision needed to accurately create an estate plan and
convey our clients’ goals, drafting has become even more complex and sophisticated. The status quo bias provides
that individuals irrationally retain current practices; that is, we have a hard time changing.
That bias is especially true in drafting. Rather than trying to simplify concepts, each time there is a law or
tax change, our documents often become more complicated.
We may want to take a step back and consider simplifying our drafting, when the situation allows for it. An
example are the tax formula and language we have used in our documents since 1982.
The two trusts, the three trusts, the multi trust solution for tax planning in Wills (living trusts) for spouses
may be correct but is no longer needed to be the default drafting choice. With the credit bouncing around from
$1,000,000 to $11,180,000, indexed, who knows what tomorrow will bring. And states have, or don’t have, inheritance
taxes.
Instead of complicated multi trust drafting, as has been done since 1982, the current environment militates in
favor of the single-fund QTIP- eligible trust. It allows a practitioner to achieve tax planning for their client, as well as
the following flexibilities:
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1.
For the portability decision to be decided at the surviving spouse’s passing. Estates may want to
include 100 percent of the property in the surviving spouse’s estate to achieve a step-up in income tax basis. The goal
will be either to make a partial QTIP election to create a credit shelter trust out of the non-elected portion (the $11.180
million estate tax exclusion amount) or a full QTIP election to put all the property in the surviving spouse’s estate for
basis step-up reasons.
2.
For state inheritance tax to be avoidable at the first spouse’s passing if that state has a QTIP marital
deduction, even if that state has a credit that’s decoupled from the federal credit.
3.

Ease in drafting. 25

4.

Ease in client understanding.

5.

Ease in administration until multiple trusts are created (post-mortem).

Happiness Axiom 16: Recognize the status quo bias but begin introducing the concept of simplification into
your drafting thought process. A place to begin is to replace complicated marital deduction formula with a
single fund marital trust, drafted to be QTIP eligible. 26
XII.

MANAGE CLIENT EXPECTATIONS

Don’t schedule an “emergency meeting” if it is not a real emergency. Stick to your scheduling discipline.
The meeting issue is similar to the delay delivery option for email – don’t create a 24-7 expectation of your availability.
Example: I met with clients over a holiday weekend shortly after their father’s death because one of them
lived out of town and would be in Birmingham only over the holiday weekend. They were hiring me to modify a trust
under dad’s will (he had been dead 3 days). When I did not have a draft out after 10 days, they fired me for being
slow. I believe I set the stage for their expectation of “immediate gratification” by meeting over Thanksgiving
weekend.
Give realistic dates for accomplishing work, whether it is drafting, research, an estate planning proposal,
whatever. Stay on time and if you are going to be late, let the client know.
Tell the client the truth. Do Not Ever say – “I’m not sure if I sent you this email” when you and the client
know if you did or did not.
XIII.

BREAK MULTIPLE PROJECTS UP INTO SMALLER COMPONENT PROJECTS

For multiple client projects (e.g., forming 10 LLCs, doing estate planning documents, doing buy-sell
agreements, etc.), break them up into smaller components – partly for work flow management, partly for client’s
ability to review and process, partly for billing.
XIV.

TO GIVE CELL PHONE # OR NOT TO GIVE CELL PHONE #?

General rule for me – I do NOT give clients my cell phone # (partly because I don’t want to be “on call”
24/7; partly because my cell phone # is super easy to remember – it is one of the few things my dad remembered after
he developed dementia).
25
For those of us who enjoy drafting, we know what the 3 trust plan looks like, with a state exempt, a federal exempt,
and a federal QTIP trust all being in place. Throw in there a mismatch of remaining GST exemption from the unified
credit, and we have a couple more trusts being called for. The client does not have a chance of recognizing the
planning; and the drafter has a strong chance of, ummm, poor drafting if he or she hasn’t done a lot of these. All these
problems are eliminated with a single fund trust.
26
If erudition requires greater sophistication, then one can add a so-called Clayton-flip onto the single fund marital
trust.
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I also understand that there is an app for your phone that can make it look like you are calling from your
office and therefore would not disclose your cell #.
If I break this rule, I make sure the client knows that he/she is special – that I usually do not do so and that I
trust he/she will use sparingly. For the most part, clients have respected my rule/have not abused this privilege.
Happiness Axiom 17: Clients want to know what they can expect. If you intentionally or unintentionally
create unreasonable expectations, they will be unhappy when you fail to measure up. Do the client and
yourself a favor by creating a reasonable framework for your interaction with the client and your generation
of the work for the client.
XV.

FACILITATING FAMILY MEETINGS FOR YOUNGER GENERATIONS

Client’s Goals
To communicate family values.
To teach stewardship.
To introduce the topic of prenuptial agreements.
To educate on the use of trusts.
To instruct on various tax considerations in estate planning.
To encourage estate planning as soon as a child reaches adulthood.
To disclose the senior generation’s estate plan to avoid “surprises” when Mom and Dad die.
To promote philanthropy.
Your Goals
To meet the next generation and if no conflict, to become their lawyer.
To become the client’s “consigliere.”
To assist the client in “raising” his/her children to not be trust fund babies.
How to Accomplish?
Have pre-meetings with client to review proposed agenda and to get buy-in on what will be
discussed/disclosed.
Decide, with client, if you (the lawyer) should lead or if you should bring in an outside expert.
Decide whether the meeting should be at your office, the client’s office or offsite. Your office may be
intimidating. Client’s office likely will chill open discussion. Offsite could be best option.
Decide if in-laws are in or out of meeting.
Decide if other advisors (CPA, investment advisor, etc.) should be included in the meeting or in part of the
meeting. For example, you might combine an investment review with part of the family meeting.
Happiness Axiom 19: The toughest decision a client faces in estate planning is who to name as guardian to
raise the children if both parents die while the children are minors. Family meetings are the lifetime
corollary to the guardian appointment – this is the way the client can “raise” the children in the adult world.
As a result, facilitating family meetings can be one of the most important things you can do for the client.
And, if successful, you can pick up another generation of clients.
XVI.

WORKING WITH FOCUS

Set aside a day each week to work “away” (at home, in a conference room, etc.). Leave your phone and
email turned off so that you can focus for long periods of time on getting the heavy lifting done. Be disciplined
about protecting this day. Get your staff on board so that they also are disciplined about it.
Happiness Axiom 20: Finishing projects requires focus. Finishing projects allows you to feel a sense of
accomplishment (and avoids feeling negatively about yourself when you do not finish). Finishing projects
allows you to bill the client and get paid. Working with focus is a technique that will help you finish!
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XVII.

BILL – EARLY AND OFTEN

Billing clients is not fun. Billing clients takes time and fortitude. On the 1st day of the year, calendar time
each month, early in the month, to start and finish client billing. Also, send reminder statements for past due amounts
EVERY month. Be consistent.
Happiness Axiom 21: Billing is like exercise. It must be done and leads to good results.
XVIII.

LIFE IS SHORT - FIRE BAD CLIENTS

We are not indentured servants. Put another way, we do NOT have to continue representing clients if we do
not want to do so. We can fire clients who complain about our bills, clients who complain about our timetable, and
clients who are rude to our staff. In a nutshell, we can fire clients we just don’t like (bless their hearts). These
materials address firing clients in the planning arena. Firing clients in a litigation context presents a different
approach/rule.
ABA Model Rule 1.16(b) is the ethical rule governing the voluntary termination of the attorney/client
relationship.
Build exit language into the engagement letter.
Sample language: No Free Lunch. “Payment is due upon receipt of our invoice. If you fail to pay an
outstanding invoice within ___ days, we may withdraw from the representation with written notice to you.”
Sample language: It’s Not You, It’s Me. “If at any time we desire to withdraw from this engagement, we
may do so with written notice to you.”
Even if your engagement letter does not address termination, a lawyer should give written notice of
disengagement, preferably after you have had a conversation with the client.
The notice should provide the client sufficient time to engage a new lawyer. For example, you should not
fire a client on December 15, 2025 just before the exemption will revert to half its level on 1/1/26 because it is unlikely
the client would have sufficient time to engage a new lawyer. Likewise, you should not fire a client who is on hospice
care and needs his or her estate planning updated.
The notice should include a refund of any fees paid in advance.
The notice should identify any filing deadlines (e.g., gift tax return; estate tax return) and should disclose the
status of any work in process.
The notice should recommend that the client engage a new lawyer.
file).

The notice should include the delivery of the client’s file (and you should retain an electronic copy of the

Happiness Axiom 22: Life is short. What we do is hard. Let’s enjoy it more by working only with the clients
with whom we choose to work.
XIX.

FOR NEAR DEATH PLANNING

If a client is near death and has a grantor trust in place with the power to substitute assets, consider the
following:
To get a step-up in appreciated assets inside the trust. Substitute cash or other high basis assets held outside
the trust for low basis assets inside the trust. At death, the estate will obtain a step-up in basis for the low basis asset.
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At death, the basis for assets is not always stepped up – SHOCKING TO THINK. If the client owns an asset
that has gone down in value, then if the client holds that asset at death, the basis will be stepped down. Consider
swapping that asset for assets held inside the trust. The assets inside the trust will retain their original basis and the
loss will be preserved.
To transfer life insurance and avoid the 3-year rule. As you know, if a client gratuitously transfers life
insurance and die within 3 years, the proceeds of the life insurance will be included the client’s estate under IRC
Section 2035. However, if the client transfers the life insurance for full and adequate consideration, Section 2035
does not apply so no inclusion. Additionally, if the transfer is to a grantor trust, the transfer for value rules should not
apply. Consequently, the grantor could swap the policy for assets of an equivalent value and get the life insurance
proceeds out of the estate even if death occurs within 3 years.
Caution: to make the above techniques work without adverse transfer tax consequences, it is imperative that
the swap is for assets of equivalent value. For this reason, the trustee should take appropriate steps, including getting
appraisals, to make sure the swap is Even Steven.
Happiness Axiom 23: We create irrevocable trusts as a way to shift appreciation down to lower generations
and to provide an extra gift to the lower generation – the payment of income tax by the grantor. However, we
sacrifice the step-up in basis by doing so. Using the swap power as the “defect” gives flexibility to do near death
planning for cost basis.
XX.

INCLUDE CHARITIES AS PERMISSIBLE APPOINTEES IN LIMITED POWERS OF
APPOINTMENT

This topic gets to the “How Much is Enough” question. Clients frequently are worried about making children,
grandchildren, great-grandchildren and more remote descendants too wealthy. Only the client can answer the “how
much is enough” question but with the use of custom drafted powers of appointment, the drafter can assist the client
in giving future generations direction and options.
When drafting limited powers of appointment, resist the temptation to take the easy way out and limit
permissible appointees to descendants of the grantor. Rather, include charities as permissible appointees with
language that expresses the grantor’s goals.
Sample language:
a.
Upon the death of Grantor’s child, the balance of the Child’s Trust shall be transferred
and paid over to such charities and to such of Grantor’s descendants (permissive beneficiaries collectively referred
to as the “child’s Beneficiaries”), in such manner and amounts as Grantor’s child may have directed in his or her
Last Will and Testament, making specific reference to this testamentary limited power of appointment herein granted.
(i)
In exercising this limited power of appointment, Grantor’s child may divide the
Trust among the child’s Beneficiaries upon such conditions and estates, in such manner (in trust or
otherwise), with such powers, in such amounts or proportions, at such time or times (but not beyond
the period permitted by any applicable rule of law relating to perpetuities), and subject to such
terms and conditions as Grantor’s child may specify in his or her Last Will and Testament.
(ii)
In determining whether this testamentary limited power of appointment has been
exercised, the Trustee may rely on a Will admitted to probate in any jurisdiction as the Last Will of
Grantor’s child or may assume he or she left no Last Will in the absence of actual knowledge of one
within six months after Grantor’s child’s death.
(iii)
In exercising this limited power of appointment, Grantor requests that Grantor’s
child consider whether it is in the best interest of Grantor’s descendants to limit the amount of
wealth passing to such descendants and whether Grantor would prefer that Grantor’s child exercise
this limited power of appointment in favor of charities, such as the University of Alabama, that
Grantor favored during her life.
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Happiness Axiom 24: Effective planning incorporates as many techniques as possible to provide flexibility. By
including charities as permissible appointees in limited powers of appointment, the client has the opportunity
to say to future generations that transferring wealth to charity instead of family might be the best decision.
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I.

INTRODUCTION

As life expectancies across Georgia’s elderly population continue to grow, many of
the state’s seniors will need to wrestle with the challenge of unaffordable long-term care.
Although a modest percentage of our elderly population is able to afford needed in-home,
assisted living, and nursing home care via income, savings depletion, and perhaps even
long-term care insurance, many of Georgia’s seniors will ultimately need to look beyond
their own means for assistance. Although focused primarily on Georgia’s Medicaid
program, this essay will also touch briefly on a parallel need-based program available
through the Veterans Administration (VA) known as the Wartime Pension. To the extent
that the law governing eligibility for this program recently experienced a global overhaul
(October 2018), the scope of discussion here will be limited to certain fundamental points
about which the reader should be aware. Additional details regarding the VA Wartime
Pension are available here:
https://www.benefits.va.gov/pension/index.asp (General Details)
https://www.benefits.va.gov/pension/vetpen.asp (Veteran’s Pension)
https://www.benefits.va.gov/pension/spousepen.asp (Surviving Spouse Pension)
For further reading on Georgia’s Medicaid program, general details as well as
proposed changes to the Georgia Nursing Home Medicaid program can be tracked via the
Georgia Department of Community Health:
https://medicaid.georgia.gov/
Moreover, Georgia Medicaid policy and updates can be accessed directly via the Aged
Blind Disabled Medicaid Manual (MAN3480) found here:
http://odis.dhs.ga.gov/ChooseCategory.aspx?cid=813
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II.

METHODS OF PAYMENT

Before delving into the seemingly countless long-term care planning myths,
pitfalls, and planning opportunities which exist in the eldercare universe, it is important
to first share a little about the financing solutions available to your Eldercare clients.
Unfortunately, the list of options is relatively short, consisting exclusively of private
payment, long-term care insurance, Veterans Benefits, and Medicaid.

Note that

Medicare, absent from this list, is addressed in the Eldercare Myths section below.
A.

Private Payment

Whether considering in-home care, assisted living care, memory care, or nursing
home care, costs across the entire long-term care spectrum have been consistently rising
in Georgia (particularly in metropolitan areas). For example, the average cost of care in
metropolitan Atlanta is:
Homemaker Health Aide
Assisted Living Facility
Nursing Care Facility

$4200 (assumes 44 hours per week)
$4000 (private room)
$8000 (private room)

Interestingly, Genworth reports comparable 2018 median monthly cost of care on a
national basis:
Homemaker Health Aide
Assisted Living Facility
Nursing Care Facility

$4195 (assumes 44 hours per week)
$4000 (private room)
$8365 (private room) 1

Although metro Atlanta’s numbers tend to track the national median, statewide numbers
diverge significantly. Thus, Genworth reports that the 2018 median monthly cost of care
statewide was substantially less:

1

https://www.genworth.com/aging-and-you/finances/cost-of-care.html
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Homemaker Health Aide
Assisted Living Facility
Nursing Care Facility

$3813 (assumes 44 hours per week)
$3100 (private room)
$6768 (private room)2

Translated into percentages, we can deduce that the private pay cost of care statewide lags
the national median as follows:
Homemaker Health Aide
Assisted Living Facility
Nursing Care Facility

9%
22%
19%

While the good news is that long-term care in Georgia costs equal to or less than
the national median, the bad news is that it is still very expensive. Thus, elderly Georgians
should expect to incur private pay expenses of $36,000 - $60,000 per year for assisted
living care, memory care assisted living costs of $54000 - $78000, and $80,000 $120,000 for nursing home care. There is a significant segment of Georgia’s aged
population that simply cannot afford costs of this magnitude without ultimately facing
the need to explore other alternatives.
B.

Long-term Care Insurance

Though not as prevalent as standard health insurance or disability insurance, longterm care insurance (LTCI) is becoming more and more common as people begin to
recognize the risk that long-term care costs pose. Historically, LTCI generally provided
coverage only for nursing home care, however, more current policies cover care across the
spectrum from in-home to assisted living to nursing home care. The coverage is usually
defined in terms of a per diem rate and either a finite dollar amount or finite period of
time. A handful of very expensive products provide lifetime coverage, but the companies
offering these policies are few and far between in 2019. In determining how much

2

https://www.genworth.com/aging-and-you/finances/cost-of-care.html
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coverage to obtain, seniors should factor in their own monthly cash flow as well as unique
health concerns. For example, someone for whom Alzheimer’s disease runs in the family
might seek greater coverage than someone who does not share this history. In addition,
it is usually a good idea to obtain inflation protection considering the need for care may
be many years down the road. Finally, there is the possibility of paying a little extra to
secure a “return of premium” rider so as to protect against early death.
Similar to life insurance, LTCI requires stringent health underwriting such that it
will become either impossible to obtain or progressively more expensive as one ages.
Accordingly, long-term care insurance will not be an option for those who face imminent
need of care and have yet to acquire the coverage. However, those who preemptively
acquire coverage experience a great deal of comfort knowing that they will never have to
rely on family or the government for their care. In time, the hope is that LTCI will become
as common as other types of insurance because society is slowly learning that the cost of
private long-term care is unaffordable for all but the wealthiest.
As part of the Deficit Reduction Act of 2005, Congress authorized all states to
implement a Long-Term Care Partnership Program (LTCPP) designed to forge a
relationship between each state’s Medicaid program and the long-term care insurance
industry. The general concept of a LTCPP is to give people an incentive to purchase LTCI
by awarding an increased Medicaid asset limit to those who buy a certified policy and
exhaust the benefits before passing away. Effective November 2008, the state of Georgia
added Section 2348 to the ABD Medicaid Manual thus acknowledging that certain
policies will receive Partnership Program treatment. In general, a Medicaid applicant
who has exhausted her certified LTCI policy will be given a dollar for dollar increase in
the Medicaid asset limit. For example, a widowed applicant who has exhausted a
Eldercare: Myths, Pitfalls, & Long-Term Care Planning
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$150,000 LTCI policy will have an asset limit of $152,000 (instead of just $2000) upon
Medicaid application. In this regard, Section 2348 states:
Dollar-for-dollar asset protection means that for every dollar the Partnership policy pays out
in benefits, a dollar of assets can be protected from the long-term care Medicaid asset limit. When
determining long-term care Medicaid eligibility, any assets up to the amount the Partnership
insurance policy paid in benefits will be disregarded. The individual’s Partnership insurance
policy benefits do not have to be exhausted before the asset protection is allowed. The protected
assets will also be exempted from Estate Recovery in an amount equal to the benefits paid by the
long-term care insurance policy. An individual is not required to designate a specific asset to be
protected (disregarded). The disregarded amount of resources will be equal to the amount of
benefits paid out.

In addition to enhanced asset protection upon application, it is critical to note that Section
2348 also states that estate recovery cannot reach assets protected via the LTCPP. Taking
these points into account, it becomes clear that a certified LTCI policy can be an effective
way to assure access to care and provide for a surviving spouse and/or children.
The most pressing question prior to the addition of 2348 to the ABD Medicaid
Manual related to the portability of LTCI policies across state lines. The fear was that a
policy recognized by one state’s LTCPP would not be recognized in other states, thus
providing a disincentive for people to purchase a certified policy when a move might take
place at some future point. To address this concern, Georgia opted to “participate” in a
growing group of states that will agree to honor policies from all other participating states.
More specifically, Section 2348 states:
Georgia is a Participating state. A Participating state is one that did NOT elect to be exempt
from reciprocity standards. Each participating state agrees as follows:
1. Any individual who has purchased a qualified Partnership long-term care policy in any
Participating state; who has received benefits under the policy; and who applies for Medicaid in a
Participating State other than the one in which the policy was issued, will receive an asset disregard
in an amount equal (dollar for dollar) to the benefits received under the policy;
2. The asset disregard procedure and calculation will be the same for every individual with a
Partnership policy that applies for Medicaid in the Participating State, without regard to whether
the policy was purchased in another state, or the date the policy was purchased (all states did not
start selling these policies at the same time);
3. An amount equal to the benefits received under the policy will be exempt from Medicaid Estate
Recovery provisions; and,
Eldercare: Myths, Pitfalls, & Long-Term Care Planning
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4. If a person moves from the state in which their Partnership policy was issued, and later applies
for Medicaid in another Participating state; and is determined to be eligible using a Partnership
asset disregard, the Partnership asset disregard will not be revoked upon eligibility redetermination should the state subsequently decide to become exempt from the reciprocity
agreement.

A final complication that limits the efficacy of the LTCPP in Georgia is the state’s
historical lack of vision (funding) when it comes to Medicaid provided for Home and
Community Based Services (HCBS).

Thus, the Community Care Services Program

(CCSP) entered 2019 with a waiting list of approximately 7,000 older Georgians seeking
support services such as personal assistance, transportation and home modifications.
Fortunately, through the efforts of passionate senior advocates such as the Georgia
Council on Aging and COAGE, modest progress on HCBS funding was achieved during
the Georgia General Assembly’s 2019 session. Thus, an additional $2 million is expected
to reduce the CCSP waiting list through the creation of an additional 1,053 slots.3
Notwithstanding this welcome progress, the CCSP program remains drastically
underfunded such that Medicaid assistance outside a nursing home remains extremely
difficult to obtain. Thus, if someone exhausts their LTCI policy while still living at home,
the only way that they might derive benefit from the LTCPP increased Medicaid asset limit
would be if they move to a nursing home. Accordingly, until Georgia further expands the
CCSP program, the incentive provided by Georgia’s LTCPP will remain mostly irrelevant.
C.

VA Wartime Pension

Cash payments from the Veterans Administration can be divided into three tracks.
The first track consists of payments made to veterans who served in excess of twenty
years. Just as an employee of Coca-Cola or Home Depot might receive a pension following

3

https://www.gcoa.org/legislativeresults2019
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retirement, those who serve for more than twenty years qualify for a retirement payment.
The second VA track provides payments representing “compensation” to those who
suffered an injury or illness during service which leads to permanent disability. Payments
received pursuant to these first two tracks are not need-based. Rather, they are paid
without regard to the assets and/or income that the veteran or widow own.
The third track of payments made by the Veterans Administration is known as the
Wartime Pension program. Benefits under this program are available to unmarried
veterans, married veterans, and even widows of veterans. Unfortunately, the meanstested financial criteria governing eligibility for this program are in great flux due to
regulations promulgated by the Veterans Administration in January 2015 which became
effective on October 18, 2018. With the new rules come changes to the way that the VA
measures net worth, Income for VA Purposes test (IVAP), and even uncompensated
transfers (new three-year lookback period). The minutia of these recent changes fall
outside the scope of this general paper, so practitioners should certainly invest additional
time researching and learning all of the new VA rules.
Although significant changes have been made, most of the primary eligibility
criteria for the Wartime Pension program remain unchanged:
 Veteran must have served at least 90 days active duty
 Veteran must have served at least one day during wartime:







Mexican Border Period (May 9, 1916 – April 5, 1917 for Veterans who served
in Mexico, on its borders, or adjacent waters)
World War I (April 6, 1917 – November 11, 1918)
World War II (December 7, 1941 – December 31, 1946)
Korean conflict (June 27, 1950 – January 31, 1955)
Vietnam era (February 28, 1961 – May 7, 1975 for Veterans who served in
the Republic of Vietnam during that period; otherwise August 5, 1964 – May
7, 1975)
Gulf War (August 2, 1990 – through a future date to be set by law or
Presidential Proclamation)
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 Veteran must have been discharged other than dishonorably
 Veteran (and spouse) must have net worth below $127,061
 Veteran (and spouse) must be able to show that monthly unreimbursed medical
expenses exceed monthly income
The Improved Pension program pays benefits at three levels (base level, housebound
level, Aid & Attendance level) depending on the level of care needed. The 2019 rates are
(https://www.benefits.va.gov/pension/current_rates_veteran_pen.asp):

Maximum Annual Pension Rate
(MAPR) Category

Amount

If you are a veteran...

Your yearly income must be less than...

Without Spouse or Child

$13,535
To be deducted, medical expenses must exceed 5% of
MAPR, or, $676

With One Dependent

$17,724
To be deducted, medical expenses must exceed 5% of
MAPR, or, $ 886

Housebound Without Dependents

$16,540

Housebound With One Dependent

$20,731

A&A Without Dependents

$22,577

A&A With One Dependent

$26,766

Two Vets Married to Each Other

$17,724

Two Vets Married to Each Other One H/B

$20,731

Two Vets Married to Each Other Both H/B

$23,734

Two Vets Married to Each Other One A/A

$26,766

Two Vets Married to Each Other One A/A One H/B

$29,764

Two Vets Married to Each Other Both A/A

$35,813

Add for Early War Veteran (Mexican Border Period or
WW1) to any category above

$3,075

Add for Each Additional Child to any category above

$2,313

To the extent that a veteran/widow requires any level of care short of nursing home
care, the Improved Pension program is a wonderful resource that can facilitate remaining
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in the least restrictive setting possible. Moreover, if the veteran or widow happens to have
monthly income which approaches the private cost of nursing home care, then it is
possible that they could afford the needed care without reliance on Medicaid assistance.
This could be crucial from an estate recovery perspective, as the VA does not currently
seek recovery of benefits paid under the Wartime Pension program.
D.

Medicaid

Among Georgia’s thirty-four Medicaid classes of assistance available in 2019, there
are two which benefit elderly residents in need of long-term care. As discussed above,
Georgia’s Home and Community Based Services program is called the Community Care
Services Program (CCSP). For those who live at home and have the help of a primary
caregiver, CCSP can be an invaluable way to avoid nursing home placement.
Unfortunately, CCSP’s lengthy waiting list means that one cannot reliably count on access
to care via the CCSP when it is needed. Additionally concerning is the fact that those
awarded a slot will generally receive no more than forty hours of care per week. Thus,
even in a best case scenario, CCSP might provide care for six hours per day while the
beneficiary’s primary caregiver retains responsibility for the other eighteen. The financial
eligibility criteria governing eligibility for CCSP are identical to those which govern the
Nursing Home Medicaid class of assistance.
If a senior’s medical condition requires that they remain as a permanent resident
in a nursing home, then the Nursing Home Medicaid class of assistance can help to cover
the cost of the resident’s care (including prescription drugs not otherwise covered by
private insurance or Medicare Part D). Accordingly, qualification for Nursing Home
Medicaid coverage is often the only thing standing between the resident and utter
financial ruin.
Eldercare: Myths, Pitfalls, & Long-Term Care Planning
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In order to qualify for Nursing Home Medicaid or CCSP, applicants must meet
certain citizenship/alienage requirements as well as certain income and asset limitations.
In 2019, the gross monthly income limit for any applicant (married or unmarried) is
$2313/month. For unmarried applicants, the non-exempt asset limit is just $2000.
Meanwhile, this combined limit for married applicants is [$126480 + $2000 = $128420].
Not included in these totals is the value of exempt assets such as the homeplace, income
producing business property, business vehicles, one personal vehicle, most retirement
accounts, certain life insurance, prepaid burial arrangements (if structured correctly),
and even an additional $10,000 cash per spouse that can be set aside for burial (depends
on life insurance and prepaid expenses). Taking these points into account, it becomes
clear that qualification for Medicaid assistance is as overbearing as most people assume
(see below for further discussion of this conclusion). Thus, it is generally wise for anyone
facing the challenge of expensive, private long-term care to seek an analysis of their estate
and whether they might be a good candidate for long-term care planning.

III. MEDICAID ELIGIBILITY CRITERIA
Before exploring some of the myths and pitfalls that come up all too often in the
Eldercare world, it might be helpful to provide a synopsis of the rules which govern
eligibility for Georgia’s two Medicaid classes of assistance which can play a role in
financing long-term care.
A. Basic Eligibility Criteria
Applicants seeking nursing home Medicaid in Georgia must be aged (65 or older),
blind, or disabled and reside in a Medicaid participating facility in Georgia. 4 Although

4

ABD Medicaid Manual § 2205
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there is no minimum Georgia residency requirement to qualify, applicants must intend to
remain in Georgia if they are ever able to leave the nursing home.5 Applicants must have
a valid Social Security number and be either United States citizens, legal aliens who
entered the United States prior to August 22, 1996, or qualified legal aliens who entered
thereafter.6 They must apply for and accept all other benefits to which they are entitled
and agree to assign all third party resources (e.g., Medicare, workers compensation,
private health insurance, and long-term care insurance) to the state of Georgia.7 Finally,
applicants must satisfy a length of stay requirement calling for residence in a Medicaid
certified facility for at least 30 continuous days.8 Though this is often interpreted to mean
that Medicaid will not initiate coverage until the 31st day, Medicaid will in fact cover the
resident retroactive to the first day of admission so long is the length of stay requirement
is satisfied.

This requirement is waived if the resident dies within thirty days of

placement.
Beyond the above noted basic criteria, an applicant must also meet medical level
of care requirements established by the state before achieving eligibility for assistance
from Medicaid.9 Current policy states that the level of care requirement is satisfied upon
DFCS’ receipt of a DMA-59 signed by the nursing home’s administrator. In making her
determination regarding level of care, the administrator will consider things such as
cognitive and physical limitations, incontinence, nutritional management, therapy
requirements, communication deficits, and overall ability to perform basic activities of

ABD Medicaid Manual § 2225
ABD Medicaid Manual § 2215
7 ABD Medicaid Manual § 2230
8 ABD Medicaid Manual § 2235
9 ABD Medicaid Manual § 2240
5

6
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daily living. Note that there are two levels of care provided in most nursing homes –
intermediate and skilled care.

Whereas Medicare requires skilled care, Medicaid

demands only that the resident require intermediate nursing care.
B. Income Eligibility
The first financial test that Georgia requires an applicant to pass considers income
received on a monthly basis. In reviewing income eligibility, income from virtually any
source will be included in the “budget”. A non-exhaustive list of “income” includes
payments from the Social Security Administration, the Railroad Retirement Board, the
Office of Personnel Management, the Department of Veterans Affairs, private pensions,
private annuities, private retirement accounts, interest, dividends (except not those
accruing on life insurance), private disability benefits, alimony, inheritances, rental
income, trust distributions, and unemployment compensation (ABD Manual §2405).
Among the few things that are excluded from the income and resource analysis are
German World War II Reparations Payments (ABD Manual §2343) and JapaneseAmerican and Aleutian Restitution payments (ABD Manual §2321). Moreover, the
following are not considered income10:










10

Bills paid by a third party (vendor payment) for an item other than food or
shelter
Conversion of a resource, such as selling a car to get cash
Credit life or credit disability insurance payments
Earned income tax credits (EITC)
Income tax refunds
Medical or social services provided as cash or in-kind
Proceeds of a loan
Rebates and refunds
Replacement of income which is lost, stolen or destroyed after receipt (e.g.,
replacement government checks)
Return of erroneous payments

ABD Medicaid Manual § 2405
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Value of personal services (e.g., mowing the lawn)
Veteran’s Aid and Attendance
Veteran’s Household Allowance
Veteran’s Unusual Medical Expense (UME) reimbursement
Weatherization assistance (storm doors, windows, insulation, etc.)

It is worthy of note that Veteran’s Aid & Attendance (Wartime Pension) is on this list of
payments excluded from the income budget.

Nursing home staff and even DFCS

caseworkers commonly include these payments in the budget, thus concluding that the
applicant fails the income test thus necessitating a Miller Trust. In fact, receipt of these
VA payments is not income and plays no role in determining whether the applicant passes
the income test. Neither are they included in the patient liability budget.
When analyzing income for purposes of eligibility, only the income of the nursing
home resident is considered. Any income received or earned by a community spouse is
outside the scope of the income analysis (though the spouse’s income is relevant to patient
liability). In setting the income limit each year, Georgia has traditionally chosen to use
an amount equal to 300% of the federally established Supplemental Security Income
(SSI) payment. Thus, to the extent that a nursing home resident’s includible income is
$2,313 ($771 x 3) or less, the resident passes the income test.
For those with income above $2,313 per month, it is still possible to pass the
income test using a Medicaid Qualified Income Trust (a.k.a. Miller Trust). Permitted in
Georgia since September 2004, the trust serves as shell entity with its single asset being
a non-interest bearing checking account. Once executed properly, the trust serves as a
mechanism to receive and distribute the resident’s income on a monthly basis. So long
as the stringent requirements applicable to funding and administering the trust are met,
the resident will be deemed to pass the income test despite the fact that income is
otherwise over the income cap.
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C. Miller Trusts
Effective May 31, 2019, the Georgia Department of Community Health has reduced
the number of “certified” Miller Trusts available for use within the state to just a single
document.11 To the extent that the authority to utilize a Miller Trust arises under federal
law, it stands to reason that a trust other than the certified form could be used. 12 However,
use of a trust that has not been certified would invite scrutiny and could very well trigger
the need for a fair hearing. Thus, the wisest choice would be to use the certified trust
template found in Appendix F of the ABD Medicaid Manual.
To the extent that the client is in a nursing home and requires Medicaid’s
assistance, it is entirely common for the Miller Trust to be settled by an agent under power
of attorney. Whereas Georgia law generally states that an agent under power of attorney
may not settle a trust unless the power of attorney expressly authorizes such, a statutory
exception specific to Miller Trusts has been codified such that “the power of attorney need
not contain an express authorization to create or declare a trust”.13
Once the Miller Trust has been settled, the trustee will need to establish a checking
account owned by the trust. Other than the checking account, the Miller Trust should
never hold title to any other asset. Moreover, it is imperative to keep in mind that
withdrawals from the account are severely restricted to the following potential
distributions14:
(1) The sum of Sixty-five ($65.00) Dollars and/or such other amount as may be
allowed, by the Georgia Department of Community Health and/or the
Department of Human Services, to or for the benefit of the Grantor for personal
needs allowance;
ABD Medicaid Manual § 2407; ABD Medicaid Manual Appendix F
42 USC § 1396p(d)(4)(B)
13 OCGA § 53-12-20
14 ABD Medicaid Manual § 2407
11

12
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(2) A sum approved by the Georgia Department of Community Health and/or the
Georgia Department of Human Services time to time for Minimum Monthly
Maintenance Allowance to the Grantor’s spouse, if any, and to the Grantor’s
dependent child or children, if any;
(3) Necessary Medical Expenses not subject to third party payment;
(4) Bank fees;
(5) The balance thereof to apply to the cost of nursing home expense of the Grantor
(Patient Liability);
(6) Any excess income shall accumulate and become part of the Trust estate;
(7) In the event the Grantor is discharged from the nursing home other than a
temporary discharge to another health care facility or psychiatric facility, the
Grantor’s monthly unearned income shall no longer be paid into the trust but
shall instead be paid directly to the Grantor or the Grantor’s legal
representative. In such event, no money which has accumulated in the Trust
prior to the Grantor’s discharge shall be distributed to the Grantor but shall
instead be distributed pursuant to Article 5(A) for reimbursement of the
Georgia Department of Community Health for Medicaid benefits received by
the Grantor.
Any deviation from the distribution regulations might result in the invalidation of the
trust and the loss of Medicaid.
Although some banks will improperly advise the recipient that the trust account
requires a separate tax ID number, a Miller Trust is a grantor trust under the Internal
Revenue Code and can be set up using the recipient’s own Social Security number.15
Finally, note that while the trust itself can be settled ahead of time, the trust checking
account cannot be opened and funded until the month that coverage is expected to initiate
(because funding can only be undertaken with income from the month in question).
In general, an individual’s total net income should be deposited into the trust each
month. However, if deductions were made for items that are not permissible from a
Medicaid perspective, for example life insurance premiums or income tax withholding,
then the deposit must be increased to account for the disallowed deductions. To simplify
the funding process, it is ideal to arrange for the receipt of all sources of income as early

15

26 USC § 677
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as possible in the month. It is impermissible to have income directly deposited into the
trust account. Instead, all sources of income should flow through the recipient’s personal
checking account. While the Georgia Department of Community Health and county DFCS
offices prefer that total net income be deposited into the trust, the fact remains that the
recipient technically need only deposit that amount of income which is sufficient to reduce
income remaining outside the trust to something less than the monthly income cap
(currently $2,313). However, whether deposited into the trust or not, all income is subject
to capture by the patient liability calculation. In the rare case that a recipient has income
so great that it actually exceeds the full Medicaid rate for the nursing home, the recipient
could choose to fund the trust with an amount sufficient to cover the facility’s full
Medicaid rate alone so long as the deposit reduces remaining income to an amount below
the income cap. Because the nursing home is not permitted to receive payment from the
recipient in excess of its full Medicaid rate, the trustee can pay the facility its full rate and
the recipient will actually get to keep any remaining income each month. In this regard,
it is critical to note that excess income can eventually push includible resources over the
resource limit.
D. Patient Liability and Spousal Income Diversion
Whether the recipient has income less than the income cap or successfully utilized
a Miller Trust, the fact remains that she must still pay her fair share of the bill at the
nursing home.16 Typically known as “patient liability” or “cost share”, the amount paid is
different for each recipient depending a variety of factors. When determining patient
liability, DFCS will start with the recipient’s gross income. In this regard, it is critical to

16

ABD Medicaid Manual § 2500 et seq.
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note that the client will usually misinform the attorney as to gross income because the
client is not actually aware of the various deductions being taken from monthly payments.
The best example of this is the Medicare Part B premium ($135.50 or more in 2019) that
is deducted from all Social Security deposits. Once the caseworker has determined gross
income, she will allow for a variety of deductions including but not limited to (1) a
personal needs allowance of $65 for the recipient, (2) diversion of income to the
community spouse sufficient to increase spouse’s monthly income to $3,160.50, (3)
diversion of income to a dependent family member sufficient to increase monthly income
to $2,058 per dependent, (4) payment of any health insurance premiums, and (5)
payment of any non-Medicaid covered medical expenses. Note that Medicaid recipients
are not be given a deduction from patient liability to cover state or federal tax withholding
from a pension unless the withholding is mandated by the employer.17 Rather, any
withholding within the control of the recipient is ineligible for a patient liability
deduction. Accordingly, recipients are forced to discontinue tax withholding in order to
pay their nursing home that which was previously being deducted to pay the IRS. Finally,
note that for a single recipient, there will virtually always be some patient liability.
However, in a marital situation it is not uncommon for patient liability to be $0.00
because all the deductions are sufficient to erase the couple’s combined monthly income.
In any marital case where estimated liability ends up at $0.00 and the couple owns excess
countable assets, it might be appropriate to consider seeking an increased Community
Spouse Resource Allowance whereby liquid savings over $128420 might be retained as
necessary to increase income up to the diversion limit.18

17
18

ABD Medicaid Manual § 2552
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E. Resource Eligibility
The second financial test governing nursing home Medicaid eligibility is the
resource test. Whereas the income test looks at money that the resident receives each
month, the resource test looks at those assets the resident and any spouse own on an
ongoing basis. In making the resource eligibility determination, Medicaid policy divides
all assets owned into two categories: exempt property and non-exempt property. Any
property deemed to be exempt is excluded for purposes of determining eligibility
regardless of value (see exception for homeplace below), but that which is non-exempt is
included in the resource calculation. The limit placed on non-exempt property owned by
a single, divorced, or widowed person is $2,000. This limit jumps all the way to [$2000
+ $126,420 = $128420] in 2019 for a married couple because Medicaid policy recognizes
the need to allow for some savings to be set aside for the healthy spouse.19 Keep in mind
that any non-exempt asset owned by either the resident or a community spouse will
generally count toward the $128,420 limit. Accordingly, re-titling assets in the healthy
spouse’s name accomplishes nothing from a resource eligibility perspective. Moreover,
DFCS presumes that accounts owned by either spouse jointly with a third party belong to
the couple and will include the entire balance (as opposed to the fractional interest
corresponding to the resident) when determining resource eligibility.20 Policy permits
the couple to rebut the presumption of ownership in such a case by proving that the funds
in the joint account were earned and deposited by the third party. Simply showing that a
joint account is listed under the Social Security number of the third party is inadequate
proof to rebut the presumption of ownership.

19
20

ABD Medicaid Manual Appendix A1
ABD Medicaid Manual § 2334
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To the extent that non-exempt assets are below that applicable resource limit, the
applicant will pass the resource test. However, if the value of non-exempt property
exceeds the applicable resource limit, the applicant will be denied Medicaid until she has
either spent down to the limit or has otherwise implemented a long-term care plan
designed to reduce non-exempt assets below the limit (see Section VI below for Planning
Opportunities).

IV.

ELDERCARE MYTHS

A. Medicaid and Medicare Are Similar Government Programs
Although most people have heard of both Medicare and Medicaid, it seems that
there is a great deal of confusion surrounding these two entirely distinct healthcare
programs. Commonly confused with Medicare (funded by payroll deductions), Medicaid
is a healthcare program funded with federal and state tax dollars. Thus, eligibility for
Medicare hinges on the senior’s (or spouse’s) work history as opposed to their net worth
or income level. Meanwhile, Medicaid is a need-based program which determines
eligibility based on the applicant’s assets and income. Rules governing eligibility for
Medicare exist on a federal level and do not vary from state to state. Conversely, rules
governing Medicaid eligibility are determined on a state to state basis such that it is
possible an individual might actually be Medicaid-eligible in one state but not another.
In light of all these distinguishing characteristics, it becomes clear that the two
government programs might be seen more as polar opposites than alike. While the two
programs differ greatly, it is important to note that they are not mutually exclusive such
that it is common for someone to be “dual-eligible”. Stated another way, Medicare
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beneficiaries do not need to worry about losing their Medicare coverage if they ultimately
need to qualify for long-term care assistance from Medicaid.
B. Medicare Will Pay for Long-Term Care
In the context of this discussion of long-term care financing solutions, it is
imperative to note an additional distinction between Medicare and Medicaid. Whereas
the latter will cover unskilled in-home and long-term nursing home care, Medicare will
not. While this is true, Medicare will pay for limited, medically necessary, skilled care in
one’s home, including but not limited to the following examples:







Physical therapy
Occupational therapy
Speech-language pathology services
Medical social services
Medical supplies
Durable Medical Equipment
In terms of Medicare-covered care in a skilled nursing care facility, Medicare will

pay for up to twenty days in full as well as assist an additional eighty days if ongoing skilled
care is needed (daily copayment of $170.50 during days 21 - 100). At no point will
Medicare assist with the cost of care in a skilled nursing care facility beyond one hundred
days. Moreover, one cannot just elect to enter a nursing care facility from home or
perhaps an assisted living facility. Rather, Medicare assistance in a skilled nursing care
facility is contingent on a preceding inpatient hospital stay of at least three days. As
analyzed extensively by the Center for Medicare Advocacy, outpatient or observation time
in a hospital is inadequate to trigger subsequent Medicare coverage in a skilled nursing
care facility:
https://www.medicareadvocacy.org/medicare-info/observation-status/
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For more information on when and how Medicare can assist with the cost of posthospitalization care in a skilled nursing facility, please review the excellent and extensive
materials offered by the Center for Medicare Advocacy found here:
https://www.medicareadvocacy.org/medicare-info/skilled-nursing-facility-snfservices/
A final point regarding Medicare and skilled nursing facilities relates to the timing
of when Medicare coverage will terminate. As noted above, Medicare offers the potential
to receive help for up to one hundred days. However, this potential benefit might be
considered a best case scenario as opposed to an entitlement. Thus, Medicare coverage
of skilled care in a skilled nursing facility often ends prior to the one hundredth day.
Though it is beyond the scope of this essay, Eldercare practitioners should be aware that
virtually all skilled nursing facilities use the wrong standard when determining when
(within the one hundred days) that skilled care will end. Thus, they will likely require that
your client be showing improvement in order for coverage of skilled care to continue.
While this is to be expected, Medicare regulations require only that the skilled care be
preserving current ability or preventing deterioration for coverage to continue:
42 CFR 409.32 Criteria for skilled services and need for skilled services
(c) The restoration potential of a patient is not the deciding factor in determining
whether skilled services are needed. Even if full recovery or medical improvement
is not possible, a patient may need skilled services to prevent further deterioration
or preserve current capabilities. For example, a terminal cancer patient may need
some of the skilled services described in § 409.33.
For extensive additional discussion of this topic, please review the excellent discussion
offered by the Center for Medicare Advocacy available here:
https://www.medicareadvocacy.org/medicare-info/improvement-standard/
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C. Quality of Care Will Suffer if on Medicaid
According to the U.S Government, there are a total of three hundred sixty (360)
nursing homes in Georgia of which three hundred and forty-nine (349) accept Medicaid.21
From a numerical standpoint, this means that 96.9% of Georgia’s licensed nursing homes
accept Medicaid. The eleven nursing homes (3.1%) which do not accept Medicaid are
either located within a hospital or on the campus of an exclusive, private-pay continuing
care retirement center. The fact that the vast majority of all Georgia’s nursing homes
accept Medicaid is critical when considered in conjunction with the practical reality that
some of those nursing homes will provide good care, some will provide average care, and
some will unfortunately provide poor care. Thus, the question is not whether the client is
in a “Medicaid nursing home”. Rather, in light of the fact that 96.9% of all nursing homes
accept Medicaid, the question to ask becomes how clients can identify and gain access to
a good nursing home.
To the extent that an essay addressing how to access a good nursing home could
itself fill volumes, this essay will simply highlight the fact that access is generally driven
by the three-tier revenue system which exists in the nursing home industry. At the top of
the food chain (most attractive admission) is the patient who is entering the facility from
a hospital under Medicare. The middle tier consists of those able to pay privately via
income, savings depletion, and long-term care insurance. The bottom tier is reserved for
those residents seeking admission without Medicare or the ability to pay privately, or
more specifically, those who will be eligible for Medicaid. Thus, the simplest way to

21

https://www.medicare.gov/nursinghomecompare/results.html#state=GA&lat=0&lng=0 ,
https://www.medicare.gov/nursinghomecompare/results.html#state=GA&PRCPTS=2&lat=0
&lng=0 .
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answer this challenging question is that access should be pursued at a time when one is
able to enter on Medicare or when able to pay privately for at least a little while. This
answer can occasionally force uncomfortable decisions because it often makes sense to
graduate from a more “comfortable” assisted living facility to a nursing home before
running out of money in order to leverage remaining assets to secure a better long-term
care bed. For more information on these difficult questions, please go here:
 www.medicare.gov/nursinghomecompare
 www.medicare.gov/NursingHomeCompare/checklist.pdf
 www.medicare.gov/Pubs/pdf/02174-Nursing-Home-Other-Long-TermServices.pdf
 www.cms.gov/Medicare-Medicaid-Coordination/Fraud-Prevention/MedicaidIntegrity-Education/Downloads/nursinghome-beneficiary-booklet.pdf
 http://www.gamap2care.info/Locator.html
 www.caring.com/local/nursing-homes
 www.helpguide.org/articles/senior-housing/guide-to-nursing-homes.htm
 www.nia.nih.gov/health/publication/nursing-homes
Finally, if it becomes necessary to confront a nursing home regarding the
diminution in a client’s quality of care upon qualifying for Medicaid, note that federal
regulations and state law clearly mandate that access to identical care must be available
to all residents regardless of payment source:
The facility must provide equal access to quality care regardless of diagnosis,
severity of condition, or payment source. A facility must establish and maintain
identical policies and practices regarding transfer, discharge, and the provision of
services under the State plan for all residents regardless of payment source. 22

22

42 CFR § 483.10(a)(2); OCGA § 31-8-108(a)(3)
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Individuals who are not represented by legal counsel can seek assistance from their local
Ombudsman.

More about this opportunity and how to identify the Ombudsman

responsible for a particular facility can be found here:
https://www.georgiaombudsman.org/
D. Medicaid Will Take Everything Upon Death
Pursuant to state and federal law, the Georgia Department of Community Health
is charged with seeking reimbursement from a deceased Medicaid recipient’s estate. 23
While this is true, it is imperative to note the following boundaries and exceptions found
in the estate recovery regulations promulgated by the Georgia Department of Community
Health:
1. Recovery not permitted if there is a a) surviving spouse, b) child under twentyone years of age, or c) child with a disability still living.24
2. Recovery not permitted against the decedent’s homeplace if still inhabited by a
sibling of the decedent who was residing in the home for at least one (1) year on
a continuous basis immediately before the date that the decedent was
institutionalized.25
3. Recovery not permitted against the decedent’s homeplace if still inhabited by a
child of the decedent who was residing in the Member’s home for at least two
(2) years on a continuous basis before the date that the Member was
institutionalized and who has established to the satisfaction of the Department
that he or she provided care that permitted the Member to reside at home
rather than to become institutionalized.26
4. Mandatory waiver of recovery against the first $25000 of the decedent’s estate
in order to “prevent substantial and unreasonable hardship”.27
5. Mandatory waiver of recovery against the second $25000 of the decedent’s
estate because of the hardship (economic infeasibility) imposed on the
Department of Community Health.28

42 USC § 1396p(b); OCGA § 49-4-147.1
Ga. R. & Regs. § 111-3-8-.04
25 Ga. R. & Regs. § 111-3-8-.04
26 Ga. R. & Regs. § 111-3-8-.04
27 OCGA § 49-4-147.1(d)
28 Ga. R. & Regs. § 111-3-8-.08(5)
23

24
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Taking the final two entries on this list into account, it becomes clear that estates valued
$50,000 or less will never have to pay back anything. This can be particularly helpful in
cases where the decedent’s rural home is valued at or below $50,000. Moreover, if equity
in the decedent’s home is below $50,000 because a financially stable child has lent the
decedent funds for supplemental care via a secured promissory note, then recovery must
be waived. Even if equity exceeds $50000, note that the secured lien held by child would
take priority over any estate recovery lien. 29
On top of these significant exceptions to the general rule, it is also critical to note
that recovery takes place 1) at the discounted Medicaid rate 2) after taking into account
cost share paid by the decedent. For example, if hypothetical Nursing Home X charges
$8000 per month to its private pay residents, X’s monthly Medicaid rate is likely around
$6500. This means that the most the decedent would ever have to pay back would be
$6500 per month, thus securing a monthly discount of $1500 off the top. Moreover, if
the decedent who was at Nursing Home X had a cost share of $2000 per month while on
Medicaid, it would mean that Medicaid was only paying $4500 per month for decedent’s
care. Consequently, instead of paying $96000 per year in real time for private pay care,
qualifying for Medicaid allows decedent to both defer repayment and take a discount such
that the reimbursement out in the future would take place at substantially lower rate of
$54000 per year.
It is worth noting that as of this writing, the VA has yet to implement an Estate
Recovery program. Accordingly, the topic currently arises only in the context of clients
who qualify for Medicaid prior to death. This is an important point to the extent that the

29

Ga. R. & Regs. § 111-3-8-.02(5)
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rare client will have monthly income so close to their private pay nursing home bill that
qualification for the VA Wartime Pension alone will solve their cash flow problem. In this
case, the VA benefits are received, the bill is covered indefinitely, and no reimbursement
is ever sought. Of course, this means that the client will need to have monthly income
within $1200 - $2200 of the private pay nursing home bill.
It is important to keep in mind that spousal transfers are certainly permitted (and
sometimes even mandated) under Medicaid law.30 Thus, good estate planning should
minimize or eliminate estate recovery in cases involving a married nursing home resident.
Taking all of these points into account, it becomes clear that Medicaid estate recovery is
nowhere near as ominous as it might sound upon first glance.
E. VA LTC Benefits Only Available to Retired or Disabled Veterans
As noted in in Section II.C., the VA pays out benefits on what amounts to three
distinct tracks. Of these three tracks, the two most well-known are those benefitting
career military and veterans whose service led to injury or illness. I include mention of
the third track again (Wartime Pension) only because it is that important to dispel the
myth that the VA will not provide financial assistance unless one serves for more than
twenty years or suffers an injury/illness.
F. VA Will Allow Gifting Without Penalty
On January 23, 2015, the VA announced proposed sweeping changes to the
Wartime Pension program.31 Due in large part to public outcry and push back from the
national aging community, the proposed regulations did not go into effect following the
end of the comment period in March 2015. In fact, so much time passed that few believed

30
31

42 USC § 1396p(c)(2); 42 USC § 1396r-5
https://www.regulations.gov/document?D=VA-2015-VBA-0003-0001

Eldercare: Myths, Pitfalls, & Long-Term Care Planning
Opportuntities, Daniel D. Munster, © 2019

Page 26 of 55

Chapter 11
29 of 57

that the proposed changes would ever become effective. After more than three years
elapsed, the VA gave thirty days’ notice after which the sweeping changes became effective
on October 18, 2018.32 Among the changes is a new thirty-six month lookback period
which brings to an end the fabled opportunity to simply give away assets in order to
trigger eligibility for the need-based Wartime Pension program.
Pursuant to 38 CFR § 3.276(a)(5), the VA will evaluate and potentially penalize
transfers which are defined as follows:
(5)Transfer for less than fair market value means (i) Selling, conveying, gifting, or exchanging an asset for an amount less than the
fair market value of the asset; or
(ii) A voluntary asset transfer to, or purchase of, any financial instrument or
investment that reduces net worth by transferring the asset to, or purchasing, the
instrument or investment unless the claimant establishes that he or she has the
ability to liquidate the entire balance of the asset for the claimant's own benefit. If
the claimant establishes that the asset can be liquidated, the asset is included as
net worth. Examples of such instruments or investments include (A)Annuities. Annuity means a financial instrument that provides income
over a defined period of time for an initial payment of principal.
(B)Trusts. Trust means a legal instrument by which an individual (the
grantor) transfers property to an individual or an entity (the trustee), who
manages the property according to the terms of the trust, whether for the
grantor's own benefit or for the benefit of another individual.
Of significant note here is that the purchase of an irrevocable annuity, though done
without malevolent intent or even knowledge of the VA rules, automatically counts as an
impermissible transfer subject to penalty.
A non-exhaustive list of other important factors to consider when evaluating the
new VA transfer rules includes:
32https://www.federalregister.gov/documents/2018/09/18/2018-19895/net-worth-

asset-transfers-and-income-exclusions-for-needs-based-benefits
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 Penalty only applies to transfer of assets the value of which exceeded the VA net
worth limit of $127061 (2019). Thus, if net worth is already below $127061, then
no penalty applies.33
 Penalty is calculated by dividing the Aid & Attendance monthly rate payable to a
married veteran with one dependent ($2230 in 2019) into the amount
transferred.34
 Once penalty calculated, any fraction is rounded down to the nearest whole
number. 35
 Maximum penalty is five years even if math calculation to determine penalty length
points to duration in excess of five years. This means that no additional harm is
done once covered asset transfers valued $133800 or more have been made.36
 Penalty begins running in the month following the month of the claimant’s most
recent transfer.37
 If a claimant has made multiple transfers within the lookback period, all transfers
will be aggregated so that a penalty can be calculated based upon the grand total.38
 Whereas transfers to trust will generally be penalized, transfers to a trust which
has been settled for the benefit of a child that is “incapable of self-support” as
defined by the VA will escape penalty. The VA does not afford any exception for

38 CFR § 3.276(a)
38 CFR § 3.276(e)(1)
35 38 CFR § 3.276(e)
36 38 CFR § 3.276(e)
37 38 CFR § 3.276(e)(2)
38 38 CFR § 3.276(e)(4)
33

34
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transfers to a “special needs trust” as the term is found in federal Medicaid law
located at 42 USC § 1396p(d)(4).39
G. All Transfers Within Lookback Period Trigger Medicaid Penalty
It is generally impermissible for a Medicaid applicant to give away property prior
to seeking assistance from Medicaid. Thus, most transfers made within the five-year
lookback period will result in the denial of CCSP and/or Nursing Home Medicaid
assistance for a period linked directly to the value given away. 40 The greater the value of
asset gifted, the longer the penalty period. In order to calculate the penalty period caused
by an impermissible transfer, divide the uncompensated value given away by the
Medicaid penalty divisor ($6,768 through April 1, 2020). 41

The resulting number

represents the period of months that the applicant will be penalized. All gifts made within
the lookback period will be aggregated before a single penalty will be imposed. 42 The
penalty only begins running after the applicant is in a nursing home and otherwise
financially eligible for Medicaid.43 If the penalty calculation leads to a total penalty which
ends in fraction, the fraction is not rounded down, but rather converted into additional
patient liability in the fractional penalty month.44
While the general rule prohibits transfers within the lookback period, the following
exceptions to the general rule (no penalty) are codified at 42 USC § 1396p(c)(2) and
implemented in Georgia via §2342 of the ABD Medicaid Manual:



An asset is used to pay a valid debt.
An asset is a valid loan.

38 CFR § 3.276(d); 38 CFR § 3.356
42 USC § 1396p(c)(1)(C)
41
42 USC § 1396p(c)(1)(E)(i)
42 42 USC § 1396p(c)(1)(H)
43 42 USC § 1396p(c)(1)(D)(ii)
44 42 USC § 1396p(c)(1)(E)(iv)
39

40
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An applicant transfers an asset to his/her spouse, or to another individual for the
sole benefit of the spouse.
An applicant can provide a satisfactory showing that he/she intended to dispose of
the asset for fair market value, or for other valuable considerations. This would
include situations where an individual is defrauded or executes a transfer as a
result of misrepresentation.
Denial of eligibility would cause an undue hardship. Undue hardship must be
considered in every case.
An asset was transferred exclusively for a purpose other than to qualify for
Medicaid, though this policy does not extend to transfers of homeplace property.
An asset owned by the community spouse of an institutionalized Medicaid
recipient is transferred by the community spouse after eligibility is established,
though this exception does not apply to annuities and homeplace property.
The homeplace was transferred (1) to the spouse of the applicant or (2) child of the
applicant if the child is under the age of 21 or is blind or is permanently and totally
disabled.
The homeplace was transferred to a sibling of a nursing home resident if the sibling
has an equity interest in the home and has been residing in the home for at least
one year immediately prior to the resident entering the nursing home.
The homeplace was transferred to a son or daughter of the applicant who has been
residing in the home for at least two years immediately prior to the applicant
entering the nursing home, and the son or daughter was providing such care to the
applicant as to permit the applicant to continue to reside at home rather than enter
the nursing home.
The assets were transferred to a trust established for the sole benefit of a disabled
individual who is under 65 years of age.
The assets were transferred to a trust established for the sole benefit of the
applicant's disabled child of any age.
The assets were transferred directly to the applicant’s disabled child of any age.
The transferred asset was any resource other than a homeplace that can be
excluded under FBR policy. For example, one vehicle with a value of less than
$4500 is excluded under FBR policy. Accordingly, an applicant may give away a
vehicle valued less than $4500 without penalty because it would be excluded under
FBR policy.
The resource was excluded under Non-FBR policy and was transferred into a trust.

V.

COMMON LONG-TERM CARE PLANNING PITFALLS

A. Section 2503 Gifting Triggers Medicaid and VA Transfer Penalty
Seemingly everyone knows that the Internal Revenue Code grants individuals the
opportunity to make annual gifts of up to $15000 per year per donee.45 What most fail to
45

26 U.S. Code § 2503
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realize, however, is that this law applies exclusively within the confines of federal estate
and gift tax law. Thus, CPAs, financial planners, and even attorneys often advise aging
clients that “the government” allows them to make these annual gifts without mentioning
that the $15000 limit is essentially moot unless their gross estate exceeds $11.4 Million.
More importantly, both Medicaid and the VA consider these gifts to be a direct violation
of their respective transfer rules such that they trigger substantial penalties. While gifting
can play a role in certain long-term care planning cases, blanket gifting in reliance on IRC
§ 2503 should be avoided due to the transfer penalties caused.
B. Disclaimer Triggers Transfer Penalty
It can occasionally be wise for an individual receiving property from an estate to
disclaim the property in order that it might pass on to the next in line. While this is true,
one of those occasions is not to obtain or retain Medicaid benefits. Medicaid policy clearly
dictates that the knowing choice to decline an inheritance is tantamount to an outright
gift such that penalty applies.46 It is likely that the same analysis leads to the conclusion
that disclaimer would trigger a VA penalty as well.
C. Lost Basis Step Upon Lifetime Gift
According to the Internal Revenue Code, the basis of property acquired from a
decedent is the fair market value of the property as of the decedent’s date of death. 47 This
rule often provides a significant tax benefit when long-held property is inherited.
Unfortunately, the same cannot be said for property received as a gift. Thus, the Internal
Revenue Code states that the basis of property acquired by gift is generally going to be the

46
47

ABD Medicaid Manual § 2342-4
26 U.S. Code § 1014
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same as it was in the hands of the donor or last preceding owner. 48 Consequently, any
gifting done as part of a long-term care plan must account for any tax liability that transfer
will create. For example, if a Medicaid recipient’s homeplace is transferred pursuant to
the caregiver child exception, the child will take the parent’s basis. This might still be the
best option relative to the risk of estate recovery, however, the lost step up and any
consequent income tax caused should always be considered.
D. RLTs Make Little Difference When Planning for Long-Term Care
Trusts are arguably the most misunderstood planning arrow in the Eldercare
attorney’s quiver. Although there are certain scenarios in which an irrevocable inter vivos
trust can add value to a preemptive Medicaid and/or VA plan, use of a revocable living
trust offers no long-term care planning value. Rather, any asset which could be liquidated
by or otherwise used for the benefit of the settlor or a deemor will remain a countable
asset for purposes of the Medicaid and VA net worth determination. 49 While revocable
trusts generally offer no value when it comes to long-term care planning, they normally
will not cause harm either because they are inherently reversible.
E. Divorce Often Not the Most Effective Option
For most clients, the idea of divorcing a spouse of 40, 50, or 60 years simply to
circumvent the need-based rules governing access to Medicaid and/or VA benefits is not
a viable option. Fortunately, divorce as a crisis mode long-term care planning solution is
seldom the best choice. Under all but the rarest of circumstances, there will generally be
a way to solve the eligibility riddle without the need to sever a marriage. Aside from this

48
49

26 U.S. Code § 1015
42 U.S. Code § 1396p(d)(3); 38 CFR § 3.276(a)(5)(ii)
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practicality, there is also the matter of convincing a judge that one spouse should be
allowed to place the other in a nursing home, then file for divorce seeking all the couple’s
assets. Before your clients pursue divorce because they heard that it’s a great solution,
the best course would be to evaluate their finances in order to determine whether more
traditional and less emotionally upsetting options are available.
F. Nursing Home Private Payment via Retirement Account
Retirement accounts such as an IRA or 4o1(k) are afforded reasonably generous
treatment under Georgia’s Medicaid rules (but not VA rules). Thus, any retirement
account belonging to a nursing home resident’s community spouse is considered sacred
whether the spouse is taking no distributions (<70.5), monthly distributions, or a once
annual required minimum distribution.50

Accordingly, withdrawing funds from a

community spouse’s retirement account to pay for nursing home care creates a doubly
negative situation. First, the withdrawals trigger ordinary income. Second, every penny
of the net withdrawal paid to the nursing home could have been retained if otherwise
eligible for Medicaid. This is not a planning concept requiring complex advice and careful
implementation, but rather, merely a matter of explaining that the funds are already
exempt and need not be liquidated and spent. Even in the context of a retirement account
owned by the nursing home resident, the better result is often initiation of regularly
scheduled periodic payments so as to exempt the account corpus and qualify for
Medicaid.51 While the distributions will generally increase cost share, the amount due
will still fall substantially below the cost of paying privately via retirement account
withdrawals.

50
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VI.

MEDICAID PLANNING OPPORTUNITIES

A. Payment of Pre-Existing Debts
It might seem obvious, but it still bears mentioning that a Medicaid applicant is
free to pay any and all debts that are owed. This extends to secured debts such as a
mortgage, reverse mortgage, or home equity line of credit. It also extends to unsecured
debt such as credit cards and personal (verifiable) debt. An exception is a debt on which
the applicant gratuitously cosigned on a debt incurred by someone else. For example, if
mother cosigns on daughter’s car loan and then pays the loan off, the transactions will be
collapsed into a single transfer subject to penalty. It is precarious (but potentially
possible) to attempt “repayment” to a family member of an amount that was previously
advanced by a child without contemporaneous memorialization. While there is no
Medicaid policy of which this author is aware which expressly permits such, there are
times when the context is so clear that repayment is possible. For example, if son writes
twelve checks in the amount of $4000 to pay his mother’s assisted living bill for one year,
then it is not unreasonable to argue that she should be able to reimburse him $48000 at
year’s end even if there was no written loan in place on Day 1.
B. Permissible Transfers to Trust
As outlined above, there are numerous exceptions to the general rule that transfers
made less than five years prior to application will be penalized. While exceptions in
general are already addressed there, three potential transfers to trust will receive special
attention here.
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1. Special Needs Trust / Pooled Interest Special Needs Trust
Pursuant to federal law, a disabled individual who is under sixty-five years of age
is permitted to self-settle and fund a special needs trust for their own benefit.52 Assets
held within the special needs trust will be considered exempt for purposes of the
beneficiary’s Medicaid eligibility. While this option is occasionally helpful in the event that
someone under sixty-five resides in a nursing home and receives a substantial settlement or
inheritance, the ongoing costs of administration (combined with low interest rates) typically
dictate that an individual special needs trust must be sitting on liquidity of $1 Million or
more in order for income to cover expenses. For this reason, Congress also created a parallel
opportunity for those with less to fund known as a pooled interest special needs trust.53
Managed by a non-profit organization, pooled interest special needs trusts such as the
Georgia Community Trust and the ARC of Georgia Pooled Interest Trust offer individuals
the opportunity to fund more modest amounts into a subaccount while sharing overhead
with other subaccount holders. Oddly, the Georgia Department of Community Health
acknowledges that Congress granted people sixty-five or older the legal authority to selfsettle a subaccount. However, DCH takes the further position that such settlors must
simultaneously be penalized for funding the trust that Congress authorized them to settle.54
Thus, until such time as this policy is challenged and struck down (as has taken place in
other states), use of a pooled interest special needs trust by someone sixty-five or older in
Georgia is certain to trigger a transfer penalty.

52

42 U.S. Code § 1396p(d)(4)(A)
42 U.S. Code § 1396p(d)(4)(C)
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2. Sole Benefit Trust
Whereas settling and funding assets into an irrevocable inter vivos trust will
normally trigger a five-year waiting period, a Medicaid applicant may do precisely this
without penalty so long as the trust is established for the sole benefit of a disabled child
(without regard to the child’s age) or any other individual who is less than sixty-five years
of age.55 The term “sole benefit” is unfortunately a bit of a moving target. Looking to
Georgia policy on point, we find only the following:
The transfer must be accomplished by a written document that legally binds the
third party to a specified course of action, and which clearly states the condition of
the transfer and who can benefit from the transfer. The transfer must be made so
that no individual or entity can benefit from the transfer, either at the time of
transfer or in the future, except the community spouse. 56
This provision relating to direct transfers to a community spouse is the only place
Georgia law or policy of which the author is currently aware which speak to the definition
of “sole benefit”. Although not found anywhere in Georgia law or policy, the federal
government requires the inclusion at least one of the following provisions to satisfy the
definition of “sole benefit”57:
1. Payback clause calling for full Medicaid reimbursement
2. Actuarially sound distribution standard designed to assure that all funds in the
trust will be exhausted by the named beneficiary’s anticipated date of death
Finally, when preparing a trust for the sole benefit of a person with a disability,
keep in mind that the individual must be in possession of a formal disability
determination from the Social Security Administration.58 Moreover, if the individual with
a disability for whom the trust is being established is receiving a need-based government

55

42 U.S. Code § 1396p(c)(2)(B)(iii); 42 U.S. Code § 1396p(c)(2)(B)(iv)
ABD Medicaid Manual § 2502.1
57
State Medicaid Manual § 3257B.6
58
42 U.S. Code § 1396p(c)(2); 42 U.S. Code § 1382c(a)(3)
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benefit such as Supplemental Security Income, then it is imperative that the trust include
a more restrictive distribution standard designed to assure that the trust will be used to
supplement but not supplant the beneficiary’s government benefits.
C. Reallocating Countable Assets to Exempt Assets
In cases where a client seeks eligibility on an immediate basis, the method most
likely to help in achieving her goal focuses on identifying assets that Medicaid policy treats
as exempt during the eligibility determination. Because the client pays fair value for the
newly acquired exempt property, gifting penalties are avoided and eligibility can ensue
effective the first day of the following month. Planning opportunities in the exempt
property arena include:
1. Homeplace59 - In 2019, an unmarried applicant’s full or partial interest in
homeplace property will be deemed exempt up to $585,000 when
determining eligibility. To the extent that equity exceeds the limit by even
$1 for an unmarried applicant, the nursing home vendor payment will be
denied but other Medicaid services will still be approved. There is no equity
restriction if there is a community spouse. It is permissible to borrow from
equity to reduce final equity to an amount that falls within the homeplace
exemption.

See discussion of Income Producing Real Property below

regarding rental of the homeplace. Finally, if a client purchases a new home
and subsequently needs nursing home care, policy does not dictate a
minimum period of residence in the homeplace to achieve exemption.
Conversely, if the client purchases merely a life estate in real property, they

59
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must document residence in the property for at least twelve consecutive
months in order for the life estate to gain exemption.60
2. Improvements to Homeplace61 - Medicaid policy permits the
expenditure of non-exempt savings on repairs or improvements to
homeplace property. Although such expenditures theoretically increase
equity, the enhanced value does not affect eligibility unless the applicant is
not married and the improvements increase equity above $585,000. Note
that if the homeplace is rented, the cost of capital improvements is not an
allowable deduction when determining net rental income that will flow
through to patient liability.
3. Income Producing Real Property62 - Equity in non-business income
producing real estate above $6,000 is a countable asset. Although §2327
does not expressly carve out an exception to this rule for rental of the
homeplace, §2316-5 does. More specifically, it states:
Rental of Homeplace property is not subject to the Rental Property
policy (6000/6% rule), as long as A/R retains ownership interest in
the property. Count rental income as unearned income in the month
of receipt.
Thus, the state will permit rental of the homeplace because net rental
income increases patient liability and reduces the state’s cost in a situation
where the house will always be exempt homeplace property. Along with
saving the state money, rental of the homeplace serves the Medicaid
recipient well both because it provides income needed to maintain the
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ABD Medicaid Manual § 2322
ABD Medicaid Manual § 2316
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property and because it minimizes the estate recovery lien that will be
placed on the house someday.
4. Income Producing Business Property63 – Business property of
significant value that contributes to the generation of income is exempt for
purposes of resource eligibility. Examples of business property include:
1.
2.
3.

property used in a trade or business
property that represents government authority to engage in
an income producing activity, such as commercial fishing
permits, tobacco crop allotments
property used by an individual as an employee for work, such
as the tools of an employed mechanic.

If an individual alleges owning trade or business property that is not already
being excluded under some other policy, DFCS will consider if a valid trade
or business exists and whether the property is in current use by requiring
the applicant to submit an affidavit documenting:
1.
2.
3.
4.

a description of the trade or business
a description of the assets of the trade or business
the number of years it has been operating
the identity of any co-owners.

DFCS will also require the applicant to provide a copy of the business tax
return (Form 1040 and the appropriate schedules) for the tax year prior to
the application. Within this exception exists the possibility that one might
create a corporate business entity such as an LLC into which otherwise
countable rental property could be contributed in reliance upon the
argument that the LLC shares in the business are exempt as “income
producing business property”. In the experience of the author, timing is
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extremely important when asserting this argument. If real property is
purchased and funded into an LLC shortly before a Medicaid application, it
is far less likely that DFCS will recognize that the applicant is in the real
estate investment business. However, DFCS has shown a willingness to
accept this overall argument if the applicant can document the business,
including the LLC (and corresponding K1s), have been in existence for a
legitimate period of time prior to application. The bottom line is that
planning in this area involves greater scrutiny and greater risk.
5. Household Goods/Personal Effects64 - Household goods and personal
effects are defined as follows:
“Household goods are items of personal property customarily found
in the home and used in connection with the maintenance, use, and
occupancy of the premises as a home. They include furniture,
appliances, television sets, carpets, cooking and eating utensils,
dishes, etc.” (§2319-1)
“Personal effects are items of personal property that are worn or
carried by an individual or that have an intimate relation to him/her.
They include clothing, jewelry, personal care items, prosthetic
devices, and educational or recreational items such as books, musical
instruments or hobby materials.” (§2319-1)
While the new policy still states the general rule that all household goods
and personal effects are excluded regardless of value, it goes on to clarify
that personal property that an applicant or his spouse acquires or holds
because of its value or as an investment will be treated as a countable asset
(§2319-1). Examples of such items include gems acquired or held because
of their value or as an investment, jewelry that is not worn or held for family
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significance, and collectibles acquired or held because of their value or as
an investment. Despite the recent clarification of these rules, it remains
permissible for an applicant or his spouse to spend reasonable sums for
things that legitimately fall within the definition of either “personal effects”
or household goods” provided above.
6. Real or Personal Property for Sale65 - Any real or personal property
that a Medicaid applicant is making a bona fide effort to sell will be
temporarily excluded for purposes of eligibility.

Pursuant to §2304,

evidence of a bona fide effort to sell includes any of the following:
1.
2.
3.
4.

listing the property with a realtor
a for sale sign on the property
advertisement in a newspaper
has not refused a reasonable offer (2/3 of FMV).

In this era of internet listings on sites such as www.craigslist.com and
www.zillow.com, it is arguable that §2304 should be updated to include that
attempts to sell personal property online should also serve as adequate
intent to sell. In addition to the above requirements, if the real property for
which a bona fide effort to sell is being made is non-homeplace, the
applicant must submit an affidavit stating that s/he has tried to sell, is trying
to sell, or will try to sell the property within the next 30 days at current
market value. Refusal of any offer at or above 2/3 of the fair market value
will be considered evidence that the Medicaid applicant is not making a
bona fide effort to sell the property.
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7. Vehicles66 - Medicaid policy treats as exempt one vehicle that is used for
the applicant’s transportation. Generously, policy does not limit the value
of the vehicle that can be treated as exempt under §2308. If an applicant
owns more than one vehicle, the most valuable one will be automatically
treated as exempt while the value of any others will count in the resource
determination. Moreover, the value of any vehicle that is either inoperable
or recreational will count in the resource determination. Medicaid policy
seems to leave unanswered whether a “collector” vehicle that is also used
for transportation counts against an applicant. Logic would suggest that
such a vehicle should be exempt “regardless of value” if used for the
applicant’s transportation. A Medicaid applicant cannot designate the value
of a countable vehicle for burial67. As regards the exempt status of any
vehicle, policy directs DFCS to “[a]ccept the applicant’s statement as
verification of the use of an automobile unless questionable” and goes on to
state again, “[u]nless questionable, accept the applicant’s statement
regarding factors qualifying an automobile for an exclusion, regardless of
the value of the automobile.” 68 Despite directing the caseworker to accept
the applicant’s statements about a vehicle’s use, the Manual goes on to
contradict the aforementioned language and directs that in cases of an
unmarried applicant, the caseworker should consider the following to
determine whether the automobile should be excluded:
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1.
2.
3.
4.
5.
6.
7.
8.

Is title in applicant’s name only
Who uses the auto
Where is the auto parked
Can the applicant or representative provide times and dates
the automobile was used to transport the applicant
Is it routinely used by someone else
What is the mileage used compared to the number of miles
used to transport the applicant
Was the automobile purchased while in nursing home or near
The time of entering nursing home
Who holds the policy and pays for the auto insurance

In what could be considered one of the most aggressive changes to Medicaid
policy in recent memory, §2308 dictates that “[I]f it appears that the
automobile is rarely or never used by the A/R or was purchased to shelter
assets, count the auto as a resource.” Historically, a wonderful use of
§2308 has been the purchase of a wheelchair accessible van or other vehicle
capable of transporting the nursing home resident to doctor’s
appointments, to church, on day trips, and to family members’ homes on
holidays and birthdays.

Despite the above noted additions to §2308,

transportation for such things should be sufficient to exempt the vehicle
regardless of whether it was purchased shortly before application. Of
course, any denial based upon ownership of a vehicle used for
transportation should be appealed considering the new language in the ABD
Medicaid Manual is more restrictive than federal law.
8. Retirement Accounts69 - Tax qualified retirement accounts and simple
IRAs owned by a nursing home resident are exempt if generating periodic
payments, keeping in mind that payments “which consist of interest or
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dividends only” are inadequate and that “payments must include a portion
of the principal”. Determining how much must be withdrawn periodically
can be somewhat tricky for those under 70.5 years of age, but for all those
over this age the required minimum distribution under the Internal
Revenue Code has generally been accepted by DFCS as sufficient. Periodic
can be as seldom as once annually, although this can complicate patient
liability in the month of receipt. If the payment is small enough that income
remains under the income cap (thus avoiding the need for a Miller trust), it
is usually more logical to just start monthly distributions. Note that any
retirement account belonging to a community spouse is exempt regardless
of whether it is making periodic payments.
9. Burial/Cemetery Contracts70 – In light of rampant abuse of the
preexisting Medicaid policy governing prepaid burial and cemetery
contracts, DCH has implemented restrictive policies designed to prevent
fraud.

While a Medicaid applicant may still prepay certain expenses

associated with disposition of remains without limitation, many of the
things that are otherwise part of this process will not be treated as exempt
for purposes of the resource determination. More specifically, §2311 states
that only the following prepaid things will be treated as exempt:







70
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Other repository customarily and traditionally used for the
deceased’s remains
Vaults
Headstones, markers or plaques
Other burial containers for caskets
Arrangements for the opening and closing of the gravesite
Contracts for the care and maintenance of the gravesite, sometimes
referred to as endowment or perpetual care

Conversely, the following items are not treated as exempt under §2311:














Preparation of remains (cremation, embalming, beautician fees)
Clothing
Casket blanket
Flowers
Obituaries
Wake at funeral home
Graveside service
Funeral Home staff services
Clergy fees
Death Certificates
Transportation of remains (local or out of state)
Transportation of family to funeral
Sales Tax

To the extent that a prepaid burial contract includes any of the items on this
list, the value will be counted against the applicant just the same as if it were
money in a checking account. The applicant has the option of allocating
some or all of their $10,000 burial exclusion to protect these otherwise
includible assets. Although prepaying certain burial and cemetery expenses
still remains an excellent method of spending down savings, doing so must
be done with great care to avoid eligibility complications.

Moreover,

although there is no limit to the value of a burial contract that contains only
exempt burial space items, keep in mind that estate recovery regulations
only give priority for funeral expenses up to $5,000 such that it is possible
that the state will take the position that the value of a burial contract over
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$5,000 could be subject to recovery. It remains unclear how such recovery
would take place during the probate process on a contract long since
executed. Finally, note that a Medicaid applicant and spouse can choose to
prepay for “burial space items” on behalf of their immediate family. In this
“immediate family” is defined as follows:
Immediate family includes the Medicaid individual’s spouse; minor
and adult natural, adopted and step children and their spouses;
natural and adoptive parents and their spouses, siblings and their
spouses. If the relationship to the A/R is by marriage only, the
marriage must be in effect in order for the burial space exclusion to
continue to apply. Immediate family does not include members of an
ineligible spouse’s family unless they are also within the appropriate
degree of relationships to the Medicaid individual.71
10.

Burial Exclusion72 – Along with the ability to prepay certain burial

and cemetery expenses under §2311, a Medicaid applicant and spouse are
each permitted to designate up to $10,000 for burial. Anything other than
a promissory note, vehicle, or the cash surrender value of a life insurance
policy can be designated for burial. Accordingly, it is possible for an
applicant to use some or all of her burial exclusion to protect that portion of
her burial contract that is not considered an exempt burial space item.
11.

Life Insurance73 – In conjunction with the changes governing

prepaid burial contracts (§2311) and designated burial funds (§2312), DCH
has completely rewritten Medicaid policy governing life insurance.
Currently, applicants may still own an unlimited amount of term life
insurance. However, it is critical to note that both §2312 and §2323 dictate
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that the burial exclusion must be used first to protect any term life
insurance. In other words, a Medicaid applicant does not get to choose
where to apply his burial exclusion if he owns term insurance. This presents
a significant problem for many people who have both a prepaid burial
contract that was permissible under the old rules as well as some term life
insurance. Without the burial exclusion to protect the non-exempt portion
of the burial contract, the Medicaid recipient will be over the asset limit and
face denial or termination. Interestingly, Medicaid policy governing term
life insurance expressly states that it is not a resource, yet also states that
transfer of a term life policy shall be penalized using the face value of the
policy. This contradicts the general concept underlying the transfer penalty
rules in that it calls for penalizing the transfer of an asset that DCH concedes
has no value, and thus, could not have been transferred for the purpose of
qualification. One final point to make about term life insurance is that
§2323 expressly states that any amount in excess of $10,000 will be subject
to estate recovery.
Treatment of whole life insurance with cash value is also entirely
different under the new rules. The new policy governing such policies must
be read in conjunction with the §2312 burial exclusion rules. After first
applying the $10,000 exclusion to any term life insurance, a Medicaid
applicant can then use any remaining portion of the burial exclusion to
protect whole life insurance (face value up to $10,000). To the extent that
whole life insurance cannot be protected using the burial exclusion, its cash
surrender value will be counted in the resource determination.
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D. Reallocating Countable Assets to Income Stream
1. Annuities
Prior to the Deficit Reduction Act of 2005 (DRA), the use of annuities in long-term
care planning was common and effective. In fact, it was so effective that annuities were
one of Congress’ primary targets when this major overhaul was undertaken.

It is

important to first note that any annuity pre-dating February 8, 2006 (and which has not
been significantly altered since) will be treated under the pre-existing annuity policy. Any
annuity purchased on or after February 8, 2006 (or a pre-existing annuity that has been
significantly altered following this date), will be subject to treatment under new and
somewhat different rules. Following the DRA, whether the purchase of an annuity results
in penalty depends on two things. First, the State of Georgia Medicaid program must be
named in either the first or second beneficiary position (depends on existence of a spouse,
minor child, or disabled child) for at least the total amount of medical assistance paid on
behalf of the annuitant.74 Second, the annuity must be either be 1) owned inside a
retirement account or it must be 2) irrevocable, non-assignable, actuarially sound, and
call for equal payments (no balloon payments).75
Following enactment of the DRA, The Centers for Medicare & Medicaid Services
(CMS) issued various clarifications regarding new annuity policy. One such clarification
explains that the purchase of an annuity must satisfy both (c)(1)(F) and (c)(1)(G) or else
its purchase will be subject to penalty. Whether both (F) and (G) must be satisfied was
litigated to the Supreme Court of Georgia (Cook et al v. Glover, S13G1127, decided July
11, 2014). The court ultimately determined that CMS’ guidance on this point deserved
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deference. Accordingly, Medicaid applicants owning annuities in Georgia must satisfy
both (F) and (G) or face imposition of penalty.
It is important to note that upon application, annuities will be reviewed from two
distinct perspectives. As discussed above, the first analysis will determine whether
purchase of the annuity will be subject to transfer penalty. To the extent that an annuity
complies with all purchase rules, its purchase will not be subject to penalty. Once that
determination is made, policy further directs the Medicaid caseworker to “treat an
irrevocable, non-assignable actuarially sound annuity that provides payments in
approximately equal amounts, with no deferred or balloon payments as income to the AR
or spouse.” 76 This direction expressly acknowledges that a DRA compliant annuity does
not have any resource value such that it will be entirely excluded from the resource
determination.
2. Promissory Notes
Long considered a viable planning tool in Georgia, use of promissory notes became
virtually impossible following dramatic state-level changes in policy that took effect April
1, 2005. Following those changes, state policy penalized loans that are not “valid” as
impermissible transfers. However, in §6016, the DRA established on a federal level when
lending funds via promissory note is subject to penalty. Pursuant to those changes,
“purchase” of a promissory note on or after February 8, 2006 will be subject to a transfer
penalty unless the Note is 1) actuarially sound based upon the lender’s life expectancy, 2)
calls for equal payments and no balloon payments, and 3) is not self-canceling upon the
death of the lender.77 Effective May 2008, §2313 of the Georgia ABD Medicaid Manual

76
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was revised in order to implement Congressional intent regarding treatment of
promissory notes. Section §2313 now concisely tracks §6016, but unfortunately goes on
to include additional, more restrictive rules including the requirement that the Note
charge interest and that the note must not permit prepayment. To the extent that these
and any other requirements not found in federal law are included in §2313, they are
theoretically unenforceable. While this is true, the more logical course when using a
promissory note is to comply with the additional requirements if it does not harm the
client.
Assuming a promissory note is not subject to a transfer penalty, policy further
directs that the Note should be treated as a source of income unless it is secured and
has verifiable value.78 It is for this reason that any promissory note utilized as part of
a Medicaid plan should be irrevocable, non-assignable, actuarially sound, call for equal
monthly payments with no balloon payments, not be self-cancelling on the death of the
lender, and be unsecured.
The most common occasion on which a promissory note is utilized in Medicaid
planning case is when the client has made gifts which self-inflict a transfer penalty.
Whether the gifts preexist the Eldercare attorney’s involvement or are made per the
attorney’s advice, the point of using a promissory note in this scenario is to create the
additional cash flow necessary to pay privately through the penalty window. For example,
if the client has made gifts triggering a five-month transfer penalty, then the client will
need ample cash flow to afford the private pay cost for those five months because she must
also have less than $2000 of countable savings. Thus, using a note to generate monthly

78

ABD Medicaid Manual § 2313

Eldercare: Myths, Pitfalls, & Long-Term Care Planning
Opportuntities, Daniel D. Munster, © 2019

Page 50 of 55

Chapter 11
53 of 57

payments equal to the deficiency between fixed income and the private pay bill is a simple
way to overcome the penalty.

VII. PREEMPTIVE MEDICAID PLANNING OPPORTUNITIES
A. Personal Care Contract
Because funds paid pursuant to a valid contract for services are not considered
gifts, a Personal Care Contract can be a valuable preemptive planning tool in Georgia.79
If an aging individual lives with and receives care from another person, it is reasonable
for the two “parties” to execute a written contract calling for payment for future services
rendered by the caregiver to the aging individual (current Georgia policy precludes
payment for services rendered in the past that were not provided pursuant to a preexisting written agreement) as well as a fair price for room and board. By formalizing the
contractual obligation to pay fair market rate for room/board/care, use of a Personal Care
Contract can be an effective way for the aging individual to spend down within Medicaid’s
rules. Even if the two people do not live together, use of a Personal Services Support
Contract can be appropriate where the caregiver goes into the home of the aging
individual. In contemplating use of a Personal Services Support Contract, keep in mind
that Medicaid policy recognizes the aging individual’s right to pay anyone (except the
agent under POA as noted below) – including their own child – for room/board/care. As
this is a very common scenario, use of such contracts can be considered as part of a preemptive plan.
Effective May 2009, personal care contracts in Georgia will be reviewed pursuant
to ABD Medicaid Manual §2349. The Georgia Department of Community Health added
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this section to the manual in an effort to restrict the ability of an individual to pay a family
member for care. In order for a personal services support contract to be valid in Georgia
after May 2009, it must comply with the following requirements80:
A Personal Care Contract is valid only if ALL of the following are met:











The personal care contract must be executed prior to the provision of services. The
contract cannot be applied retroactively to pay for services that were provided prior
to the agreement.
The personal care contract must be in writing, signed, and dated by each party.
The contract must be notarized.
The personal care contract must have been made by the applicant/recipient or a
legally authorized representative such as an agent under a power of attorney,
guardian or conservator. If a representative signs the contract on behalf of the
applicant/recipient of the services, that representative may not also be a
beneficiary of the agreement.
The personal care contract must specify the type, frequency, and number of hours
spent for each service or assistance to be provided in exchange for the payment.
The terms must be specific and verifiable.
These services must be provided at market rate.
The personal care contract must provide for payment upon rendering the services
or assistance, or within thirty (30) days thereafter and; must be supported by
evidence that payments were made in accordance with the agreement.
Any payment(s) made prior to the date the contract was signed by all parties is
considered an uncompensated transfer.
The caregiver cannot be the spouse or parent of the applicant/recipient.
The applicant/recipient or a legally authorized representative must have the power
to modify, revoke or terminate the agreement.
A Personal Care Contract that fails to contain any of the mandatory provisions is

considered to be invalid for Medicaid eligibility purposes. Payments that are not made in
accordance with a valid personal care contract are considered a transfer without
compensation and penalized accordingly. For this reason, it is critical that the contract
comply as closely as possible with these requirements despite the fact that many may very
well be more restrictive than federal law, and thus, illegal. In this regard, one final point
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to mention about Personal Care Contracts is that some states permit the use of contracts
that call for an initial lump sum payment for “lifetime care”. By using the life expectancy
of the aging individual and the average monthly cost of care, it is possible to establish a
value of the cost of care to be provided for the rest of the individual’s life. Once that value
is determined, a fully compensated payment can be made in one lump sum rather than
smaller monthly payments over time. While the Georgia ABD Medicaid Manual requires
that all payments be made within 30 days of care provided, the federal POMS Operating
Manual clearly permits such contracts.81 Of course, any decision to utilize a lump sum
contract in reliance on the federal policy should be considered a decision to litigate the
matter.
B. Irrevocable Trust
As noted above, use of irrevocable trusts in crisis planning is limited exclusively to
those cases involving an exception to the general rule. The general rule states that 1) any
assets funded into an irrevocable trust which are available for the benefit of the settlor
remain countable for purposes of the resource test.82 Meanwhile, to the extent that assets
are transferred into an irrevocable trust which does not grant the trustee access for the
settlor’s benefit, the transfer rules apply just the same as if the assets were given away
outright.83 With these rules in mind, the ideal time to use an irrevocable trust is when the
transfer rules do not pose a problem because the five-year waiting period is manageable.
More specifically, if the client is young enough, healthy enough, and financially secure
enough that there is no concern about needing Medicaid’s assistance within five years.
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For the sake of clarity, this analysis applies equally to the use of irrevocable trusts in a VA
context, except that the waiting period is just three years. Of course, unless the client has
assets and income so great that only VA benefits will be needed (and Medicaid will never
be needed), it is critical to make decisions when executing a preemptive plan which
account for Medicaid’s full five-year waiting period.
When evaluating the propriety of an irrevocable trust for a preemptive long-term
care planning client, the most relevant factors to consider are:










Marital status
Veteran status
Age of client(s)
Health of client(s)
Non-retirement assets owned by client(s)
Retirement assets owned by client(s)
Income of client(s)
Existence of long-term care insurance
Access to housing/care with family

If an analysis of these factors suggests that the client(s) should be able to navigate the
five-year waiting period without needing to seek Medicaid’s assistance, then the client(s)
could be a good candidate for a preemptive long-term care plan which relies upon an
irrevocable trust.
An important distinction to consider when exploring use of an irrevocable trust is
whether the client will eventually seek VA and Medicaid benefits, or just the latter. To the
extent that VA benefits are not involved, the trust can grant trustee access to trust income
for settlor’s benefit (but never access to principal). While this is true, if VA benefits will
be sought, then it is generally best to exclude access to income because of the IVAP
analysis. The reason for this distinction is that if income is made available to grantor (and
thus taxable to grantor), then it will appear on the veteran’s 1040 and impact VA
eligibility. An exception to this rule is the fact that if grantor’s homeplace is highly
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appreciated, it can be wise to allocate homeplace title to a subtrust which is a grantor trust
for income tax purposes so as to preserve capital gains protection afforded by 26
U.S.C.§121. By the same token, it is also important to consider gross estate inclusion
factors as well. Thus, if property to be funded has a low basis and the step up is desired,
then including provisions necessary to gross estate inclusion becomes important.
Conversely, if any assets to be funded are currently owned at a loss (such that step down
would occur), then it might be wise to protect against gross estate inclusion.
The bottom line is that preemptive planning with irrevocable trusts is an area
fraught with risk because the Eldercare practitioner must factor in Medicaid law, VA law,
and tax law when determining the best course. Rarely, it might actually be better to use
outright gifts instead of a trust.
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T. Kyle King is an ACTEC Fellow. He is a partner with the firm of Hodges,
McEachern & King, where he has focused his practice on trust and estate matters
since 1997. Kyle received his bachelor’s and law degrees from the University of
Georgia, and he chairs the Fiduciary Law Section’s Legislation Committee. Along
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(Note: “McEachern” is pronounced as it if were spelled “McCarron”, not
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T. Kyle King
Hodges, McEachern & King

House&Bill&70
• After an ambitious and successful 2018 session,
Fiduciary Section offered only one proposal in 2019.
• HB 70 makes changes to Title 29 (Guardianship and
Conservatorship Code) to accommodate previous
adoption of Uniform Acts (UAGPPJA in 2016 and
RUFADAA in 2018).
• HB 70 also overhauls statutory provisions governing
assessment and payment of all manner of costs and
fees related to all guardianship and conservatorship
proceedings.
• Effective January 1, 2020.
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Payment(of(Costs(and(
Fees(Under(Title(29
• Case law: In re Olliff, 184 Ga. App. 846 (1987), and In
re Connell, 217 Ga. App. 523 (1995), pre-date 2005
Title 29 overhaul, leaving state of law unclear.
• Delayed effective date partly due to In re Estate of
Wertzer, 349 Ga. App. 303 (2019), being decided
during session (March 8), which raised concerns
about retroactive application to existing cases.
• Numerous last-minute changes from several sources
in closing days of session resulted in some awkward
wording and grammatical errors in final version of
bill, which we will address in a future session.

Changes(to(Allocation(of(
Costs(Under(Title(29
• Existing provisions for paying hearing expenses in
guardianships (Code Section 29-4-17) and
conservatorships (Code Section 29-5-17) repealed.
• Code Sections 29-9-15 and 29-9-16 now will allow
reasonable fees/expenses for appointed or
retained counsel, evaluator, and GAL in judge’s
discretion under new Code Section 29-9-3.
• Entirely overhauled Code Section 29-9-3 contains
new provisions governing allocation and payment
of all compensation, costs, fees, and expenses in
proceedings under Title 29.
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Code%Section%29-9-3:
Subsections%(a)%and%(d)
• Subsection (a): Except as otherwise ordered or
provided by specified Code sections, all costs of
court, compensation, fees, and expenses in
guardianship/conservatorship proceedings “may
be assessed and shall be paid as directed by the
court in the exercise of its sound discretion and as
the court may deem to be in the best interest of the
minor, proposed ward, or ward” as provided in
subsections (b) and (c).
• Subsection (d): Award enforceable by judgment, fi.
fa., execution, or attachment for contempt.

Code%Section%29-9-3:
Subsection%(b)
• Subsection (b) applies to proceedings for
appointment of a guardian or conservator.
• May be paid from estate of minor/ward (if
guardian/conservator appointed) or from property
or funds recovered on behalf of minor/ward.
• Court is to consider conduct of petitioners (if no
guardian/conservator appointed) and of any
perpetrator of abuse, neglect, or exploitation of
minor, ward, or minor’s or ward’s property.
• If court finds assets are insufficient, may be paid by
county of court exercising jurisdiction.
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Code%Section%29-9-3:%
Subsection%(c)
• Subsection (c) applies to Title 29 proceedings other
than for appointment of guardian/conservator.
• May be paid from estate of minor/ward (if brought
in best interest); by perpetrator of abuse, neglect, or
exploitation; by guardian/conservator/surety (if
breach of duty, letters revoked or suspended,
misconduct committed, or contrary to best interest);
or from fund recovered on behalf of minor/ward.
• Same factors for Probate Court’s consideration.
• Same provision for payment by county of court
having jurisdiction with specific factual finding.

Payment(of(Premiums(on(
Guardianship(Bonds
• Code Sections 29-2-25(c), 29-3-44(b), 29-4-30(c),
and 29-5-44(b) amended.
• In rare instances where guardians required to give
bond, premiums on guardianship bonds to be paid
by conservator from estate of minor or ward upon
request of guardian.
• Requirement of request by guardian for payment of
premium from estate reflects the fact that many
guardians are parents of minor children or are adult
children of incapacitated parents, who may
choose to bear bond premium costs themselves.
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Changes(Related(to(
UAGCPJA
• Uniform Adult Guardianship and Protective
Proceedings Jurisdiction Act adopted in Georgia in
2016.
• UAGPPJA now enacted in 46 states.
• Due to differences in existing terminology, referred
to in Georgia Code as Uniform Adult Guardianship
and Conservatorship Proceedings Jurisdiction Act
(Code Section 29-11-1).
• HB 70 carried over UAGCPJA corrections from
previous session’s legislative proposal (2018 HB 896).

Adult&Guardianship&
Amendments
• Code Section 29-4-1(b): “No guardian, other than a
guardian ad litem, shall be appointed for an adult
except pursuant to the provisions of this chapter.”
• Addition of UAGCPJA as Chapter 11 contradicts, so
amended to include a guardian appointed in an
emergency under Code Section 29-11-13(a)(1).
• Code Section 29-4-1(e)(1) similarly amended to
indicate no adult presumed in need of guardian
unless so adjudicated under Chapter 4 or unless
another state’s determination of incapacity is
recognized under Code Section 29-11-21(g).
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Adult&Conservatorship&
Amendments
• Code Section 29-5-1(b): “No conservator, except a
conservator for the estate of an individual who is
missing or who is believed to be dead, shall be
appointed for any adult except pursuant to the
procedures of this chapter.”
• Similar change made to add conservator
appointed under Code Section 29-11-13(a)(2).
• Likewise, Code Section 29-5-1(e)(1) now includes
recognition of another state’s determination of
incapacity in conservatorship transfer under Code
Section 29-11-21(g).

Adult&Guardianship&
Jurisdiction
• Code Sections 29-4-10(a) and 29-4-14(a) provide
that jurisdiction to appoint guardian or emergency
guardian of an adult is in the Probate Court of the
county where the proposed ward is domiciled or
the county where the proposed ward is found.
• Because UAGCPJA provides “exclusive jurisdictional
basis” to appoint guardian (Code Section 29-11-11),
amended to include county in which jurisdiction
otherwise proper under Code Section 29-11-12.
• Where proposed ward improperly moved to bring
petition, Code Section 29-11-16 sanctions available.
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Adult&Conservatorship&
Jurisdiction
• Code Sections 29-5-10(a) and 29-5-14(a) make
corresponding changes to statutes conferring
jurisdiction to appoint conservator or emergency
conservator for alleged incapacitated adult by
adding proper jurisdiction under Code Section 2911-12.
• Where Probate Court acquired jurisdiction to
appoint conservator due only to “unjustifiable
conduct” of person bringing proposed ward to
jurisdiction for purpose of filing proceeding, Code
Section 29-11-16 sanctions also are available.

Adult&Guardianships&in&
Emergencies
• Code Section 29-11-13(a)(1) confers special
jurisdiction to appoint “a guardian in an
emergency” for non-domiciliary adult who is
physically present in Georgia for up to 90 days.
• Created incongruity with Code Section 29-4-16(b),
which permits appointment of emergency guardian
for incapacitated adult for up to 60 days.
• Code Section 29-4-16(b)(3)(E) and (b)(3)(F) now will
provide 60 days if Georgia is proposed ward’s
home state or 90 days if Georgia has jurisdiction but
is not proposed ward’s home state.
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Transfers(and(Sealed(
Records(Under(UAGCPJA
• New Code Section 29-9-11(d) subordinates transfer
procedure for adult guardianships/conservatorships
between counties to provisions of UAGCPJA.
• Statute governing sealing of guardianship and
conservatorship records (Code Section 29-9-18)
amended to include records of transferred adult
guardianships/conservatorships from other states.
• Provisions added to reconcile procedure for
opening sealed adult guardianship/conservatorship
records with UAGCPJA procedures for sharing
information with out-of-state courts.

Registering)Guardianship)
Orders)from)Other)States
• UAGCPJA provides (in Article 4 of Chapter 11 of Title
29) for guardianship orders from other states to be
registered in Georgia “by filing as a foreign
judgment” (Code Section 29-11-30).
• Procedure applies to states that have enacted
UAGPPJA (all but Fla., Kans., Mich., and Tex.).
• Registration allows guardian to exercise powers and
local Probate Court to enforce order here.
• Unclear how procedure would work in practice.
• Uncertain how UAGCPJA interacts with Uniform
Enforcement of Foreign Judgments Law (Title 9).
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Bonding'of'Guardians'of'
Adults
• Code Section 29-4-30(a) amended to clarify that
Probate Court authority to require guardian of adult
to post bond applies to guardianships transferred to
Georgia from another state and to guardianship
orders registered here under Article 4 procedure.
• UAGCPJA also authorized (in Code Section 29-11-4)
communication between Georgia Probate Courts
and courts in other states in adult guardianships.
Code Section 29-4-30(a)(2) now allows Georgia
judges to communicate with appointing courts
when bond required here after order registered.

Bonding'of'Conservators'
of'Adults
• Bonding of guardians is rare, but conservators of
minors and adult wards are required to post bond.
• Code Section 29-5-40(a) now clearly imposes bond
requirement in conservatorship proceedings
transferred to Georgia from another state.
• UAGCPJA procedure for registering out-of-state
conservatorship order (Code Section 29-11-31)
requires certified copies of order, letters, and bond.
• For registered orders, new Code Sections 29-5-43(c)
and 29-5-49.1 subject conservators to same
bonding and interstate communication
procedures.
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Foreign(Guardians
• Part 4 of Article 9 of Chapter 4 of Title 29 relates to
foreign guardians, defined as guardians appointed
for adult wards by courts in other states in
proceedings not transferred to Georgia.
• Code Section 29-4-98 establishes how a foreign
guardian submits to jurisdiction of Georgia courts.
• New Code Section 29-4-98(a)(3) adds registering a
guardianship order from another state to list of ways
a foreign guardian submits to jurisdiction.
• New Code Section 29-4-98(b) authorizes interstate
court communications regarding such proceedings.

Foreign(Conservators
• Parallel provisions in Article 13 of Chapter 5 of Title
29 deal with foreign conservators.
• New Code Section 29-5-138(a)(3) provides that, by
registering a conservatorship order in Georgia using
Code Section 29-11-31, a foreign conservator
submits to the jurisdiction of the Georgia courts.
• New Code Sections 29-5-138(b) and 29-5-139(b)
make conservators who registered out-of-state
orders in Georgia subject to court proceedings and
interstate court communication authorizations
under Part 4 of article about foreign conservators.
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Authority)of)Foreign)
Guardian/Conservator
• Code Section 29-9-2 provides for circumstances
under which court-appointed fiduciary, in lieu of
guardian ad litem, may represent party who is not
sui juris in Probate Court proceeding under Title 29.
• New Code Section 29-9-2(a)(4) delineates how
foreign guardian/conservator may establish
authority to act on behalf of minor or incapacitated
adult ward in such proceedings, including
registration of order under Article 4 of Chapter 11.
• Corresponding changes to Code Section 53-11-2 for
Probate Court proceedings under Title 53.

Changes(to(Title(9(
Regarding(UAGCPJA(
• Uniform Enforcement of Foreign Judgments Law
amended to accommodate UAGCPJA registration.
• New Code Section 9-12-133(d) clarifies that
inconsistent filing requirements do not apply to
registration of guardianship/conservatorship orders.
• New Code Section 9-12-134(c) likewise distinguishes
provisions pertaining to appeals and stays of foreign
judgments as they relate to UAGCPJA registration.
• New Code Section 9-12-135(a) establishes that filing
fee for UAGCPJA registration is governed by Code
Section 15-9-60(g)(1).
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Changes(to(Title(15(
Regarding(UAGCPJA
• Chapter 9 of Title 15 governs Probate Courts.
• Code Section 15-9-34(a) provides that Probate
Court contempt powers apply to registered out-ofstate guardianship/conservatorship orders.
• New Code Section 15-9-35(c) establishes that
power to cite absconding fiduciaries applies to
foreign guardians/conservators who have
registered orders in Georgia (coupled with
interstate court communication authorization).
• Registered out-of-state letters and bonds recorded
in clerks’ books under Code Section 15-9-37(a)(8).

Changes(to(UAGCPJA
(Chapter(11(of(Title(29)
• All three Code sections from Article 4 of UAGCPJA
(regarding registration of out-of state orders) revised
to reflect related changes elsewhere in Code.
• New subsections of Code Sections 29-11-30 and 2911-31 specify recording requirements for registered
orders and applicability of Uniform Enforcement of
Foreign Judgments Law.
• Code Section 29-11-32 amended to specify relief
court may grant on a registered order, clarify
applicability of Article 6 of Chapter 12 of Title 9, and
establish notice requirements for registration.
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Changes(Related(to(
RUFADAA
• Revised Uniform Fiduciary Access to Digital Assets
Act adopted in Georgia in 2018.
• RUFADAA now enacted in more than 40 states.
• Code Sections 29-3-22(c) and 29-5-23(c) amended
to allow conservators to be given access to digital
assets of minors and incapacitated adult wards on
case-by-case basis after appointment of guardian
ad litem and appropriate hearing.
• RUFADAA provision governing conservator access
to digital assets (Code Section 53-13-20) revised to
reflect this change.

Miscellaneous+Provisions
• Erroneous citations and grammatical errors
corrected in Code Sections 29-2-51(a), 29-4-61(a),
29-5-43(b), and 29-9-13.1.
• Code Section 29-9-1 revised to exempt specific
provisions of UAGCPJA (Chapter 11) from general
rules applicable to most Title 29 proceedings.
• Code Sections 29-9-2(a) and 53-11-2(b) about
service upon non-sui juris individuals revised to avoid
conflict with Code Section 15-9-17.
• Language of existing Code Section 29-9-3 moved to
new Code Section 29-9-2(b).
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Other&Legislation&Related&
to&Guardianship&Matters
• Chapter 11 of Title 15 amended to provide
temporary alternatives to foster care for children
placed in protective custody, including placement
with fictive kin (HB 472), and alternative permanent
placement for dependent children (SB 167).
• HB 543 amends Title 19 to authorize a court to
adjudicate an individual to have standing as an
equitable caregiver of a child if he or she has been
a consistent caretaker, has fully undertaken a
permanent and responsible parental role, and has
developed a bond with the child.

Legislation+Related+to+
Mental+Health+Matters
• HB 26 adds new article to Title 43 to enter into the
Psychology Interjurisdictional Compact (Psypact).
• HB 514 adds new article to Title 37 to create the
Georgia Behavioral Health Reform and Innovation
Commission.
• SB 115 amends Medical Practice Act to authorize
telemedicine licenses for physicians in other states.
• SB 118 modernizes what is now the Georgia
Telehealth Act by addressing definitions, insurance
issues, and pay equity (effective January 1, 2020).
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Legislation+Related+to+
Non/Probate+Transfers
• HB 490 amends Code Sections 7-1-239 and 7-1-239.1
to increase proceeds of deceased intestate
depositors payable directly by financial institution
from $10,000 to $15,000, reduce period for payment
to funeral service providers from 90 days to 45 days,
and specify requirements for affidavit from family or
funeral service provider to financial institution to
obtain payment of deceased depositor’s funds.
• HB 319 provides for payment of death benefits from
Firefighters’ Pension Fund to deceased member’s
estate where no death beneficiary designated.

Legislation+Related+to+
Fiduciary+Duties
• SB 37 amends Statute of Frauds to require that, for
contracts or promises required to be in writing, an
agreement to modify, cancel, revoke, release, or
rescind such a contract or promise must be in
writing and signed by all parties (including a
promise by a personal representative, guardian, or
trustee to answer damages out of his or her own
estate under Code Section 13-5-30).
• HB 196 requires incoming public retirement system
trustees to complete education in fiduciary duties,
including ethics, conflicts of interest, and investment
management and strategies.
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Self%Settled(Asset(
Protection(Trust(Bills
• SSAPT bill passed in 2018, vetoed by Gov. Deal.
• Two SSAPT bills introduced in 2019 (HB 497, SB 186),
both mirroring bill that passed last year.
• HB 497 assigned to House Banking Committee,
which held hearing but took no vote on bill.
• SB 186 assigned to Senate Banking Committee,
which favorably reported by substitute (amended).
• Senate passed SB 186, 36-18, on crossover day.
• SB 186 assigned to House Judiciary Committee.
• No hearing, no vote, but still alive for 2020 session.

Miscellaneous+Probate+
Court+Legislation
• HB 33 extends time for renewal of weapons carry
licenses for active duty military personnel.
• HB 228 raises marriage age from 16 to 17.
• Probate Court judges of Atkinson County (SB 234),
Clay County (HB 52), and Dooly County (SB 111)
shall also serve as Magistrate Court chief judges for
those counties.
• Technology fee is authorized or extended for
Probate Courts of Echols County (HB 127), Troup
County (SB 263), and Upson County (HB 534).
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Miscellaneous+Probate+
Court+Legislation+(cont’d)
• Nonpartisan elections provided for Probate Court
judges of Ben Hill County (HB 572), Cobb County
(HB 285), Jenkins County (HB 595), and Johnson
County (SB 130).
• Changes made to compensation of Probate Court
judges of Richmond County (HB 678) and Twiggs
County (SB 253).
• SB 171 raises statewide statutory minimum salaries
and supplements of Probate Court judges.
• SB 116 creates Lanier County board of elections
and relieves Probate Court judge of such duties.

Senate&Bill&52
• Code Revision Commission general corrections bill.
• Title 10: Adds “of this Code section” to Code
Section 10-6B-40(b)(2).
• Title 29: Replaces “letters of guardianship” with
“letters of conservatorship” in Code Section 29-11(24).
• Title 53: Adds a comma to Code Section 53-13-40,
changes “databases” to “data bases” in Code
Section 53-13-2(14), and changes “provided, that if
a trust” to “provided that, if a trust” in Code Section
53-12-82(a)(2)(A).
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Conclusion
• “It’s the little details that are vital. Little things make
big things happen.” – John Wooden (NCAA
championship-winning basketball coach)
• “A man’s accomplishments in life are the
cumulative effect of his attention to detail.” – John
Foster Dulles (U.S. secretary of state)
• “Success in any endeavor requires single-minded
attention to detail and total concentration.” – Willie
Sutton (career criminal who spent more than half of
his adult life in prison and famously said he robbed
banks because that’s where the money was)
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HB 954/AP

House Bill 954 (AS PASSED HOUSE AND SENATE)
By: Representatives Efstration of the 104th, Cooper of the 43rd, Abrams of the 89th, England
of the 116th, Trammell of the 132nd, and others

A BILL TO BE ENTITLED
AN ACT

1

To amend Title 29 of the Official Code of Georgia Annotated, relating to guardian and ward,

2

so as to enact the "Uniform Adult Guardianship and Conservatorship Proceedings

3

Jurisdiction Act"; to provide for a short title; to provide for definitions; to provide for

4

international application; to provide for communications and cooperation between courts; to

5

provide for taking testimony in another state; to provide for jurisdiction and special

6

jurisdiction; to provide for jurisdiction declined by reason of conduct; to provide for notice

7

of proceedings and proceedings in more than one state; to provide for transfer of

8

guardianship or conservatorship to another state; to provide for acceptance of guardianship

9

or conservatorship transferred from another state; to provide for registration and recognition

10

from other states; to provide for uniformity of application and construction; to provide for

11

relation to electronic signature; to provide for applicability; to repeal certain provisions

12

relating to procedure and transfers of guardianship and conservatorship; to provide for related

13

matters; to repeal conflicting laws; and for other purposes.

14

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

15

SECTION 1.

16

Title 29 of the Official Code of Georgia Annotated, relating to guardian and ward, is

17

amended by adding a new chapter to read as follows:

18

"CHAPTER 11

19

ARTICLE 1

20

29-11-1.

21

This chapter shall be known and may be cited as the 'Uniform Adult Guardianship and

22

Conservatorship Proceedings Jurisdiction Act.'

H. B. 954
-1-
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HB 954/AP

23

29-11-2.

24

As used in this chapter, the term:

25

(1) 'Conservatorship order' means an order appointing a conservator or other order

26

related to management of an adult's property.

27

(2) 'Conservatorship proceeding' means a judicial proceeding in which a conservatorship

28

order is sought or has been issued.

29

(3) 'Emergency' means a circumstance that likely will result in substantial harm to a

30

respondent's health, safety, or welfare and for which the appointment of a guardian is

31

necessary because no other person has authority and is willing to act on the respondent's

32

behalf.

33

(4) 'Guardianship order' means an order appointing a guardian.

34

(5) 'Guardianship proceeding' means a judicial proceeding in which an order for the

35

appointment of a guardian is sought or has been issued.

36

(6) 'Home state' means the state in which the respondent was physically present,

37

including any period of temporary absence, for at least six consecutive months

38

immediately before the filing of a petition for a conservatorship order or the appointment

39

of a guardian or, if none, the state in which the respondent was physically present,

40

including any period of temporary absence, for at least six consecutive months ending

41

within the six months prior to the filing of the petition.

42

(7) 'Incapacitated person' means an adult for whom a guardian has been appointed,

43

including a ward, as defined in paragraph (27) of Code Section 29-1-1.

44

(8) 'Party' means the respondent, petitioner, guardian, conservator, or any other person

45

allowed by the court to participate in a guardianship proceeding or conservatorship

46

proceeding.

47

(9) 'Person,' except in the term 'incapacitated person' or 'protected person,' means an

48

individual, corporation, business trust, estate, trust, partnership, limited liability company,

49

association, joint venture, public corporation, government or governmental subdivision,

50

agency, or instrumentality or any other legal or commercial entity.

51

(10) 'Protected person' means an adult for whom a conservatorship order has been issued,

52

including a ward, as defined in paragraph (27) of Code Section 29-1-1.

53

(11) 'Record' means information that is inscribed on a tangible medium or that is stored

54

in an electronic or other medium and is retrievable in perceivable form.

55

(12) 'Respondent' means an adult for whom a conservatorship order or the appointment

56

of a guardian is sought, including a proposed ward as defined in paragraph (16) of Code

57

Section 29-1-1.
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58

(13) 'Significant-connection state' means a state, other than the home state, with which

59

a respondent has a significant connection other than mere physical presence and in which

60

substantial evidence concerning the respondent is available.

61

(14) 'State' means a state of the United States, the District of Columbia, Puerto Rico, the

62

United States Virgin Islands, a federally recognized Indian tribe, or any territory or

63

insular possession subject to the jurisdiction of the United States.

64

29-11-3.

65

A court of this state may treat a foreign country as if it were a state for the purpose of

66

applying this article and Articles 2, 3, and 5 of this chapter.

67

29-11-4.

68

(a) A court of this state may communicate with a court in another state concerning a

69

proceeding arising under this chapter. The court may allow the parties to participate in the

70

communication. Except as otherwise provided in subsection (b) of this Code section, the

71

court shall make a record of the communication. The record may be limited to the fact that

72

the communication occurred.

73

(b) Courts may communicate concerning schedules, calendars, court records, and other

74

administrative matters without making a record.

75

29-11-5.

76

(a) In a guardianship proceeding or conservatorship proceeding in this state, a court of this

77

state may request the appropriate court of another state to do any of the following:

78

(1) Hold an evidentiary hearing;

79

(2) Order a person in that state to produce evidence or give testimony pursuant to

80

procedures of that state;

81

(3) Order that an evaluation or assessment be made of the respondent;

82

(4) Order any appropriate investigation of a person involved in a proceeding;

83

(5) Forward to the court of this state a certified copy of the transcript or other record of

84

a hearing under paragraph (1) of this subsection or any other proceeding, any evidence

85

otherwise produced under paragraph (2) of this subsection, and any evaluation or

86

assessment prepared in compliance with an order under paragraph (3) or (4) of this

87

subsection;

88

(6) Issue any order necessary to assure the appearance in the proceeding of a person

89

whose presence is necessary for the court to make a determination, including the

90

respondent or the incapacitated person or protected person; or
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91

(7) Issue an order authorizing the release of medical, financial, criminal, or other relevant

92

information in that state, including protected health information as defined in 45 C.F.R.

93

160.103, as amended.

94

(b) If a court of another state in which a guardianship proceeding or conservatorship

95

proceeding is pending requests a court of this state to do any action included in subsection

96

(a) of this Code section, such court of this state shall have jurisdiction for the limited

97

purpose of granting the request or making reasonable efforts to comply with the request.

98

29-11-6.

99

(a) In a guardianship proceeding or conservatorship proceeding, in addition to other

100

procedures that may be available, testimony of a witness who is located in another state

101

may be offered by deposition or other means allowable in this state for testimony taken in

102

another state. The court on its own motion may order that the testimony of a witness be

103

taken in another state and may prescribe the manner in which and the terms upon which the

104

testimony is to be taken.

105

(b) In a guardianship proceeding or conservatorship proceeding, a court in this state may

106

permit a witness located in another state to be deposed or to testify by telephone or

107

audiovisual or other electronic means. A court of this state shall cooperate with the court

108

of the other state in designating an appropriate location for the deposition or testimony.

109

ARTICLE 2

110

29-11-10.

111

In determining under Code Section 29-11-12 and subsection (e) of Code Section 29-11-20

112

whether a respondent has a significant connection with a particular state, the court shall

113

consider:

114

(1) The location of the respondent's family and other persons required to be notified of

115

the guardianship proceeding or conservatorship proceeding;

116

(2) The length of time the respondent at any time was physically present in the state and

117

the duration of any absence;

118

(3) The location of the respondent's property;

119

(4) The extent to which the respondent has ties to the state such as voting registration,

120

state or local tax return filing, vehicle registration, driver's license, social relationship, and

121

receipt of services; and

122

(5) The extent to which the respondent considers or, in the absence of an impairment of

123

mental faculties, would consider himself or herself to have a significant connection with

124

the state.
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125

29-11-11.

126

This article provides the exclusive jurisdictional basis for a court of this state to appoint a

127

guardian or issue a conservatorship order for an adult.

128

29-11-12.

129

A court of this state has jurisdiction to appoint a guardian or issue a conservatorship order

130

for a respondent if:

131

(1) This state is the respondent's home state;

132

(2) On the date the petition is filed, this state is a significant-connection state and:

133

(A) The respondent does not have a home state or a court of the respondent's home

134

state has declined to exercise jurisdiction because this state is a more appropriate forum;

135

or

136

(B) The respondent has a home state, a petition for an appointment or order is not

137

pending in a court of that state or another significant-connection state, and, before the

138

court makes the appointment or issues the order:

139

(i) A petition for an appointment or order is not filed in the respondent's home state;

140

(ii) An objection to the court's jurisdiction is not filed by a person required to be

141

notified of the proceeding; and

142

(iii) The court in this state concludes that it is an appropriate forum under the factors

143

set forth in Code Section 29-11-15;

144

(3) This state does not have jurisdiction under either paragraph (1) or (2) of this Code

145

section, the respondent's home state and all significant-connection states have declined

146

to exercise jurisdiction because this state is the more appropriate forum, and jurisdiction

147

in this state is consistent with the Constitutions of this state and the United States; or

148

(4) The requirements for special jurisdiction under Code Section 29-11-13 are met.

149

29-11-13.

150

(a) A court of this state lacking jurisdiction under paragraphs (1) through (3) of Code

151

Section 29-11-12 has special jurisdiction to do any of the following:

152

(1) Appoint a guardian in an emergency for a term not exceeding 90 days for a

153

respondent who is physically present in this state;

154

(2) Issue a conservatorship order with respect to real or tangible personal property

155

located in this state; or

156

(3) Appoint a guardian or conservator for an incapacitated person or protected person for

157

whom a provisional order to transfer the proceeding from another state has been issued

158

under procedures similar to Code Section 29-11-20.
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159

(b) If a petition for the appointment of a guardian in an emergency is brought in this state

160

and this state was not the respondent's home state on the date the petition was filed, the

161

court shall dismiss the proceeding at the request of the court of the home state, if any,

162

whether dismissal is requested before or after the emergency appointment.

163

29-11-14.

164

Except as otherwise provided in Code Section 29-11-13, a court that has appointed a

165

guardian or issued a conservatorship order consistent with this chapter shall have exclusive

166

and continuing jurisdiction over the proceeding until it is terminated by the court or the

167

appointment or order expires by its own terms.

168

29-11-15.

169

(a) A court of this state having jurisdiction under Code Section 29-11-12 to appoint a

170

guardian or conservator may decline to exercise its jurisdiction if it determines at any time

171

that a court of another state is a more appropriate forum.

172

(b) If a court of this state declines to exercise its jurisdiction under subsection (a) of this

173

Code section, it shall either dismiss or stay the proceeding. The court may impose any

174

condition the court considers just and proper, including the condition that a petition for the

175

appointment of a guardian or issuance of a conservatorship order be filed promptly in

176

another state.

177

(c) In determining whether it is an appropriate forum, the court shall consider all relevant

178

factors, including:

179

(1) Any expressed preference of the respondent;

180

(2) Whether abuse, neglect, or exploitation of the respondent has occurred or is likely to

181

occur and which state could best protect the respondent from the abuse, neglect, or

182

exploitation;

183

(3) The length of time the respondent was physically present in or was a legal resident

184

of this or another state;

185

(4) The distance of the respondent from the court in each state;

186

(5) The financial circumstances of the respondent's estate;

187

(6) The nature and location of the evidence;

188

(7) The ability of the court in each state to decide the issue expeditiously and the

189

procedures necessary to present evidence;

190

(8) The familiarity of the court of each state with the facts and issues in the proceeding;

191

and

192

(9) If an appointment were made, the court's ability to monitor the conduct of the

193

guardian or conservator.
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194

29-11-16.

195

(a) If at any time a court of this state determines that it acquired jurisdiction to appoint a

196

guardian or issue a conservatorship order because of unjustifiable conduct, the court may:

197

(1) Decline to exercise jurisdiction;

198

(2) Exercise jurisdiction for the limited purpose of fashioning an appropriate remedy to

199

ensure the health, safety, and welfare of the respondent or the protection of the

200

respondent's property or prevent a repetition of the unjustifiable conduct, including

201

staying the proceeding until a petition for the appointment of a guardian or issuance of

202

a conservatorship order is filed in a court of another state having jurisdiction; or

203

(3) Continue to exercise jurisdiction after considering:

204

(A) The extent to which the respondent and all persons required to be notified of the

205

proceedings have acquiesced in the exercise of the court's jurisdiction;

206

(B) Whether it is a more appropriate forum than the court of any other state under the

207

factors set forth in subsection (c) of Code Section 29-11-15; and

208

(C) Whether the court of any other state would have jurisdiction under factual

209

circumstances in substantial conformity with the jurisdictional standards of Code

210

Section 29-11-12.

211

(b) If a court of this state determines that it acquired jurisdiction to appoint a guardian or

212

issue a conservatorship order because a party seeking to invoke its jurisdiction engaged in

213

unjustifiable conduct, it may assess against that party necessary and reasonable expenses,

214

including attorney's fees, investigative fees, court costs, communication expenses, witness

215

fees and expenses, and travel expenses. The court may not assess fees, costs, or expenses

216

of any kind against this state or a governmental subdivision, agency, or instrumentality of

217

this state unless authorized by law other than this chapter.

218

29-11-17.

219

(a) If a petition for the appointment of a guardian or issuance of a conservatorship order

220

is brought in this state and this state was not the respondent's home state on the date the

221

petition was filed, in addition to complying with the notice requirements of this state,

222

notice of the petition must be given to those persons that would be entitled to notice of the

223

petition if a proceeding were brought in the respondent's home state. The notice must be

224

given in the same manner as notice is required to be given in this state.

225

(b) If compliance with the notice requirements under subsection (a) of this Code section

226

would require personal service on any person outside this state, a court of competent

227

jurisdiction in this state may order that such person be served by registered or certified mail

228

or statutory overnight delivery, in the manner provided in subsection (e) of Code Section
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229

29-9-4, or by a special process server, if the petitioner so requests in the petition or on the

230

court's own motion.

231

(c) If compliance with the notice requirements under subsection (a) of this Code section

232

would require service on any person outside this state that is not sui juris, such person shall

233

be served in a manner provided in subsection (d) of Code Section 29-9-4.

234

29-11-18.

235

Except for a petition for the appointment of a guardian in an emergency or issuance of a

236

conservatorship order limited to property located in this state under paragraph (1) or (2) of

237

subsection (a) of Code Section 29-11-13, if a petition for the appointment of a guardian or

238

issuance of a conservatorship order is filed in this state and in another state and neither

239

petition has been dismissed or withdrawn, the following rules shall apply:

240

(1) If the court in this state has jurisdiction under Code Section 29-11-12, it may proceed

241

with the case unless a court in another state acquires jurisdiction under provisions similar

242

to Code Section 29-11-12 before the appointment or issuance of the order; and

243

(2) If the court in this state does not have jurisdiction under Code Section 29-11-12,

244

whether at the time the petition is filed or at any time before the appointment or issuance

245

of the order, the court shall stay the proceeding and communicate with the court in the

246

other state. If the court in the other state has jurisdiction, the court in this state shall

247

dismiss the petition unless the court in the other state determines that the court in this

248

state is a more appropriate forum.

249

ARTICLE 3

250

29-11-20.

251

(a) A guardian or conservator appointed in this state may petition the court to transfer the

252

guardianship or conservatorship to another state.

253

(b) Notice of a petition under subsection (a) of this Code section shall be given to the

254

persons that would be entitled to notice of a petition in this state for the appointment of a

255

guardian or conservator.

256

(c) On the court's own motion or on request of the guardian or conservator, the

257

incapacitated person or protected person, or other person required to be notified of the

258

petition, the court shall hold a hearing on a petition filed pursuant to subsection (a) of this

259

Code section.

260

(d)

261

guardianship and shall direct the guardian to petition for guardianship in the other state if

The court shall issue an order provisionally granting a petition to transfer a
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262

the court is satisfied that the guardianship will be accepted by the court in the other state

263

and the court finds that:

264

(1) The incapacitated person is physically present in or is reasonably expected to move

265

permanently to the other state;

266

(2) An objection to the transfer has not been made or, if an objection has been made, the

267

objector has not established that the transfer would be contrary to the interests of the

268

incapacitated person; and

269

(3) Plans for care and services for the incapacitated person in the other state are

270

reasonable and sufficient.

271

(e)

272

conservatorship and shall direct the conservator to petition for conservatorship in the other

273

state if the court is satisfied that the conservatorship will be accepted by the court of the

274

other state and the court finds that:

The court shall issue a provisional order granting a petition to transfer a

275

(1) The protected person is physically present in or is reasonably expected to move

276

permanently to the other state or the protected person has a significant connection to the

277

other state considering the factors in Code Section 29-11-10;

278

(2) An objection to the transfer has not been made or, if an objection has been made, the

279

objector has not established that the transfer would be contrary to the interests of the

280

protected person; and

281

(3) Adequate arrangements will be made for management of the protected person's

282

property.

283

(f) The court shall issue a final order confirming the transfer and terminating the

284

guardianship or conservatorship upon its receipt of:

285

(1) A provisional order accepting the proceeding from the court to which the proceeding

286

is to be transferred which is issued under provisions similar to Code Section 29-11-21;

287

and

288

(2) The documents required to terminate a guardianship or conservatorship in this state.

289

29-11-21.

290

(a) To confirm transfer of a guardianship or conservatorship transferred to this state under

291

provisions similar to Code Section 29-11-20, the guardian or conservator must petition the

292

court in this state to accept the guardianship or conservatorship. The petition must include

293

a certified copy of the other state's provisional order of transfer.

294

(b) Notice of a petition under subsection (a) of this Code section shall be given to those

295

persons that would be entitled to notice if the petition were a petition for the appointment

296

of a guardian or issuance of a conservatorship order in both the transferring state and this
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297

state. The notice must be given in the same manner as notice is required to be given in this

298

state.

299

(c) On the court's own motion or on request of the guardian or conservator, the

300

incapacitated person or protected person, or other person required to be notified of the

301

proceeding, the court shall hold a hearing on a petition filed pursuant to subsection (a) of

302

this Code section.

303

(d)

304

subsection (a) of this Code section unless:

The court shall issue an order provisionally granting a petition filed under

305

(1) An objection is made and the objector establishes that transfer of the proceeding

306

would be contrary to the interests of the incapacitated person or protected person; or

307

(2) The guardian or conservator is ineligible for appointment in this state.

308

(e) The court shall issue a final order accepting the proceeding and appointing the guardian

309

or conservator as guardian or conservator in this state upon its receipt from the court from

310

which the proceeding is being transferred of a final order issued under provisions similar

311

to Code Section 29-11-20 transferring the proceeding to this state.

312

(f) Not later than 90 days after issuance of a final order accepting transfer of a

313

guardianship or conservatorship, the court shall determine whether the guardianship or

314

conservatorship needs to be modified to conform to the law of this state.

315

(g) In granting a petition under this Code section, the court shall recognize a guardianship

316

order or conservatorship order from the other state, including the determination of the

317

incapacitated person's or protected person's incapacity and the appointment of the guardian

318

or conservator.

319

(h)

320

conservatorship transferred from another state does not affect the ability of the guardian

321

or conservator to seek appointment as guardian or conservator in this state under Article 2

322

of Chapter 4 and Article 2 of Chapter 5 of this title if the court has jurisdiction to make an

323

appointment other than by reason of the provisional order of transfer.

The denial by a court of this state of a petition to accept a guardianship or

324

ARTICLE 4

325

29-11-30.

326

If a guardian has been appointed in another state and a petition for the appointment of a

327

guardian is not pending in this state, the guardian appointed in the other state, after giving

328

notice to the appointing court of an intent to register, may register the guardianship order

329

in this state by filing as a foreign judgment in a court, in any appropriate county of this

330

state, certified copies of the order and letters of office. The provisions of this Code section
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331

shall apply only if the other state has adopted the 'Uniform Adult Guardianship and

332

Conservatorship Proceedings Jurisdiction Act' in substantially the same form.

333

29-11-31.

334

If a conservator has been appointed in another state and a petition for a conservatorship

335

order is not pending in this state, the conservator appointed in the other state, after giving

336

notice to the appointing court of an intent to register, may register the conservatorship order

337

in this state by filing as a foreign judgment in a court of this state, in any county in which

338

property belonging to the protected person is located, certified copies of the order and

339

letters of office and of any bond. The provisions of this Code section shall apply only if

340

the other state has adopted the 'Uniform Adult Guardianship and Conservatorship

341

Proceedings Jurisdiction Act' in substantially the same form.

342

29-11-32.

343

(a) Upon registration of a guardianship order or conservatorship order from another state,

344

the guardian or conservator may exercise in this state all powers authorized in the order of

345

appointment except as prohibited under the laws of this state, including maintaining actions

346

and proceedings in this state and, if the guardian or conservator is not a resident of this

347

state, subject to any conditions imposed upon nonresident parties.

348

(b) A court of this state may grant any relief available under this chapter and other law of

349

this state to enforce a registered order.

350

ARTICLE 5

351

29-11-40.

352

In applying and construing this chapter, consideration must be given to the need to promote

353

uniformity of the law with respect to its subject matter among states that enact it.

354

29-11-41.

355

This chapter modifies, limits, and supersedes the federal Electronic Signatures in Global

356

and National Commerce Act, 15 U.S.C. Section 7001, et seq., but does not modify, limit,

357

or supersede Section 101(c) of that act, 15 U.S.C. Section 7001(c), or authorize electronic

358

delivery of any of the notices described in Section 103(b) of that act, 15 U.S.C. Section

359

7003(b).

360

29-11-42.
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361

(a) This chapter shall apply to guardianship proceedings and conservatorship proceedings

362

begun on or after July 1, 2016.

363

(b) Articles 1, 3, and 4 of this chapter and Code Sections 29-11-40 and 29-11-41 shall

364

apply to proceedings begun before July 1, 2016, regardless of whether a guardianship order

365

or conservatorship order has been issued."

366

SECTION 2.

367

Said title is further amended by repealing Parts 2 and 3 of Article 9 of Chapter 4, relating,

368

respectively, to procedure and transfer of guardianship, and designating said parts as

369

reserved.

370

SECTION 3.

371

Said title is further amended by repealing Parts 2 and 3 of Article 13 of Chapter 5, relating

372

to transfer of conservatorship, and designating said parts as reserved.

373

SECTION 4.

374

Said title is further amended by revising subsection (a) of Code Section 29-4-95, relating to

375

the definition of "foreign guardian" and the sale of ward's property, as follows:

376

"(a) For purposes of this part, a 'foreign guardian' is a guardian or other person who has

377

been given responsibility by a court of competent jurisdiction in another state or territory

378

governed by the Constitution of the United States for the care of an incapacitated adult

379

referred to as the 'ward' and whose guardianship has not been transferred to and accepted

380

in this state pursuant to the provisions of Part 2 of this article Article 3 of Chapter 11 of this

381

title."

382

SECTION 5.

383

Said title is further amended by revising subsection (a) of Code Section 29-5-135, relating

384

to the definition of "foreign conservator" and the sale or disposal of property, as follows:

385

"(a) For purposes of this part, the term 'foreign conservator' means a conservator or other

386

person who has been given responsibility by a court of competent jurisdiction in another

387

state or territory governed by the Constitution of the United States for the care of the

388

property of an incapacitated adult, referred to as the ward, and whose conservatorship has

389

not been transferred to and accepted in this state pursuant to the provisions of Part 2 of this

390

article Article 3 of Chapter 11 of this title."

391
392

SECTION 6.
All laws and parts of laws in conflict with this Act are repealed.
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House Bill 896
By: Representatives Efstration of the 104th, Willard of the 51st, Trammell of the 132nd, and
Caldwell of the 131st

A BILL TO BE ENTITLED
AN ACT

1

To amend Title 29 of the Official Code of Georgia Annotated, relating to guardian and ward,

2

so as to change provisions relating to guardians and conservators of adults; to recognize

3

certain provisions of the "Uniform Adult Guardianship and Conservatorship Proceedings

4

Jurisdiction Act" in connection with the appointment of a guardian or conservator of adults

5

and the jurisdiction for such petitions; to change provisions relating to the termination of an

6

emergency guardianship; to provide for related matters; to repeal conflicting laws; and for

7

other purposes.

8

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

9

SECTION 1.

10

Title 29 of the Official Code of Georgia Annotated, relating to guardian and ward, is

11

amended by revising subsection (b) and paragraph (1) of subsection (e) of Code Section

12

29-4-1, relating to prerequisite findings prior to appointment of guardian for adult and the

13

extent of guardianship, as follows:

14

"(b) No guardian, other than a guardian ad litem or a guardian appointed in an emergency

15

under paragraph (1) of subsection (a) of Code Section 29-11-13, shall be appointed for an

16

adult except pursuant to the procedures of this chapter."

17

"(e)(1) No adult shall be presumed to be in need of a guardian unless:

18

(A) He or she has been adjudicated to be in need of a guardian pursuant to this chapter;

19

or

20

(B) A court has recognized another state's determination of incapacity and the

21

appointment of a guardian as provided in subsection (g) of Code Section 29-11-21."

22

SECTION 2.

23

Said title is further amended by revising subsection (a) of Code Section 29-4-10, relating to

24

a petition for appointment of guardian and the requirements of such petition, as follows:
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25

"(a) Any interested person or persons, including the proposed ward, may file a petition for

26

the appointment of a guardian. The Such petition shall be filed in the court of the county

27

in which the:

28

(1) The proposed ward is domiciled or is found,;

29

(2) The proposed ward is found; provided, however, that if the court of the county where

30

the proposed ward is found shall not have jurisdiction to hear any guardianship petition

31

if it appears determines that the proposed ward was removed to that such county solely

32

for the purposes of filing a petition for the appointment of a guardian and that such court

33

acquired jurisdiction to appoint a guardian because of unjustifiable conduct, such court

34

may take any action authorized by Code Section 29-11-16; or

35

(3) Jurisdiction is otherwise proper under Code Section 29-11-12."

36

SECTION 3.

37

Said title is further amended by revising subsection (a) of Code Section 29-4-14, relating to

38

petition for appointment of emergency guardian and the requirements for such petition, as

39

follows:

40

"(a) Any interested person, including the proposed ward, may file a petition for the

41

appointment of an emergency guardian. The Such petition shall be filed in the court of the

42

county in which the:

43

(1) The proposed ward is domiciled or;

44

(2) The proposed ward is found; or

45

(3) Jurisdiction is otherwise proper under Code Section 29-11-12."

46

SECTION 4.

47

Said title is further amended by revising paragraph (3) of subsection (b) of Code Section

48

29-4-16, relating to conducting an emergency guardianship hearing and limitations on

49

emergency guardianship, as follows:

50

"(3) The emergency guardianship shall terminate on the earliest of:

51

(A) The court's removal of the emergency guardian, with or without cause;

52

(B) The effective date of the appointment of a guardian;

53

(C) Unless otherwise specified in the order of dismissal, the dismissal of a petition for

54

appointment of a guardian;

55

(D) The date specified for the termination in the order appointing the emergency

56

guardian; or

57

(E) Sixty days from the date of appointment of the emergency guardian, provided that

58

the court had jurisdiction to issue such order under paragraph (1) of Code Section

59

29-11-12; or
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60

(F) Ninety days from the date of appointment of the emergency guardian, provided that

61

the court had jurisdiction to issue such order under paragraph (2) or (3) of Code Section

62

29-11-12."

63

SECTION 5.

64

Said title is further amended by revising subsection (b) and paragraph (1) of subsection (e)

65

of Code Section 29-5-1, relating to conservator for adults, the best interest of the adult, no

66

presumption of need for conservator, and the objective of conservatorship, as follows:

67

"(b) No conservator, except a conservator appointed under paragraph (2) of subsection (a)

68

of Code Section 29-11-13 or a conservator for the estate of an individual who is missing

69

or who is believed to be dead, shall be appointed for any adult except pursuant to the

70

procedures of this chapter."

71

"(e)(1) No adult shall be presumed to be in need of a conservator unless:

72

(A) He or she has been adjudicated to be in need of a conservator pursuant to this

73

chapter; or

74

(B) A court has recognized another state's determination of a protected person's

75

incapacity and the appointment of a conservator as provided in subsection (g) of Code

76

Section 29-11-21."

77

SECTION 6.

78

Said title is further amended by revising subsection (a) of Code Section 29-5-10, relating to

79

a petition for appointment of conservator and the requirements of such petition, as follows:

80

"(a) Any interested person or persons, including the proposed ward, may file a petition for

81

the appointment of a conservator. The Such petition shall be filed in the court of the

82

county in which the:

83

(1) The proposed ward is domiciled or is found,;

84

(2) The proposed ward is found; provided, however, that if the court of the county where

85

the proposed ward is found shall not have jurisdiction to hear any conservatorship

86

petition if it appears determines that the proposed ward was removed to that such county

87

solely for the purposes of filing a petition for the appointment of a conservator and that

88

such court acquired jurisdiction to appoint a conservator because of unjustifiable conduct,

89

such court may take any action authorized by Code Section 29-11-16; or

90

(3) Jurisdiction is otherwise proper under Code Section 29-11-12."

91

SECTION 7.

92

Said title is further amended by revising subsection (a) of Code Section 29-5-14, relating to

93

appointment of emergency conservator and requirements of the petition, as follows:
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94

"(a) Any interested person, including the proposed ward, may file a petition for the

95

appointment of an emergency conservator. The Such petition shall be filed in the court of

96

the county in which the:

97

(1) The proposed ward is domiciled or;

98

(2) The proposed ward is found; or

99

(3) Jurisdiction is otherwise proper under Code Section 29-11-12."

100
101

SECTION 8.
All laws and parts of laws in conflict with this Act are repealed.
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House Bill 70 (AS PASSED HOUSE AND SENATE)
By: Representatives Efstration of the 104th, Fleming of the 121st, Scoggins of the 14th, Oliver
of the 82nd, and Trammell of the 132nd

A BILL TO BE ENTITLED
AN ACT

1

To amend Title 29 of the Official Code of Georgia Annotated, relating to guardian and ward,

2

so as to revise provisions relating to guardians and conservators of minors and adults; to

3

revise a provision relating to parental consent to temporary guardianship; to revise bond

4

requirements of a minor guardian; to revise provisions relating to conservator bond and

5

security; to revise provisions relating to petition appointment; to revise provisions relating

6

to emergency guardianship and conservatorship; to recognize the "Uniform Enforcement of

7

Foreign Judgments Act" in connection with the appointment of a guardian or conservator,

8

the jurisdiction for such petitions, and the enforcement of orders issued in other states; to

9

allow conservators to access the digital assets of minors and wards; to provide for the

10

payment of costs, compensation, fees, and expenses; to revise provisions regarding court

11

contempt powers; to provide for standards for the establishment of a guardian to act in

12

certain circumstances; to amend various provisions of the Official Code of Georgia

13

Annotated so as to make conforming revisions; to provide for related matters; to provide for

14

an effective date; to repeal conflicting laws; and for other purposes.

15

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

16

SECTION 1.

17

Title 29 of the Official Code of Georgia Annotated, relating to guardian and ward, is

18

amended by revising subsection (c) of Code Section 29-2-25, relating to bond requirements

19

of guardians of minors, as follows:

20

"(c) If a guardian is required to give bond and has given as security one or more licensed

21

commercial sureties authorized to transact business in this state, the bond premium may

22

shall, upon the request of the guardian, be paid as part of the cost of administration from

23

the estate of the minor."
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24

SECTION 2.

25

Said title is further amended by revising subsection (a) of Code Section 29-2-51, relating to

26

appointment of successor guardian of minor, as follows:

27

"(a) The court shall appoint a successor guardian upon the resignation, death, or revocation

28

of the letters of the guardian if the appointment of a successor guardian is in the best

29

interest of the minor. The court shall select the successor guardian in the manner provided

30

in Code Section 29-2-15 29-2-16."

31

SECTION 3.

32

Said title is further amended by revising paragraphs (9) and (10) of subsection (c) of Code

33

Section 29-3-22, relating to powers of conservators of minors, as follows:

34

"(9) To access the digital assets of the minor pursuant to Code Section 53-13-20;

35

(10) To engage in estate planning for the minor pursuant to the provisions of Code

36

Section 29-3-36; and

37

(10)(11) To perform such other acts as may be in the best interest of the minor."

38

SECTION 4.

39

Said title is further amended by revising subsection (b) of Code Section 29-3-44, relating to

40

payment of bond premium by conservators of minors, as follows:

41

"(b) When the guardian is required to give bond pursuant to Code Section 29-2-25, the

42

conservator shall, upon the request of the guardian, pay any bond premium from the estate."

43

SECTION 5.

44

Said title is further amended by revising subsection (b) and paragraph (1) of subsection (e)

45

of Code Section 29-4-1, relating to prerequisite findings prior to appointment of guardian for

46

adult and extent of guardianship, as follows:

47

"(b) No guardian, other than a guardian ad litem or a guardian appointed in an emergency

48

under paragraph (1) of subsection (a) of Code Section 29-11-13, shall be appointed for an

49

adult except pursuant to the procedures of this chapter."

50

"(e)(1) No adult shall be presumed to be in need of a guardian unless:

51

(A) He or she has been adjudicated to be in need of a guardian pursuant to this chapter;

52

or

53

(B) The court has recognized another state's determination of incapacity and the

54

appointment of a guardian as provided in subsection (g) of Code Section 29-11-21."

H. B. 70
-2-

Chapter 12
39 of 57

19

HB 70/AP

55

SECTION 6.

56

Said title is further amended by revising subsection (a) of Code Section 29-4-10, relating to

57

petition for appointment of guardian and requirements for petition, as follows:

58

"(a) Any interested person or persons, including the proposed ward, may file a petition for

59

the appointment of a guardian. The Such petition shall be filed in the court of the county

60

in which the:

61

(1) The proposed ward is domiciled or is found,;

62

(2) The proposed ward is found; provided, however, that if the court of the county where

63

the proposed ward is found shall not have jurisdiction to hear any guardianship petition

64

if it appears determines that the proposed ward was removed to that such county solely

65

for the purposes of filing a petition for the appointment of a guardian and that such court

66

acquired jurisdiction to appoint a guardian because of unjustifiable conduct, such court

67

may take any action authorized by Code Section 29-11-16; or

68

(3) Jurisdiction is otherwise proper under Code Section 29-11-12."

69

SECTION 7.

70

Said title is further amended by revising subsection (a) of Code Section 29-4-14, relating to

71

petition for appointment of emergency guardian and requirements of petition, as follows:

72

"(a) Any interested person, including the proposed ward, may file a petition for the

73

appointment of an emergency guardian. The Such petition shall be filed in the court of the

74

county in which the:

75

(1) The proposed ward is domiciled or;

76

(2) The proposed ward is found; or

77

(3) Jurisdiction is otherwise proper under Code Section 29-11-12."

78

SECTION 8.

79

Said title is further amended by revising paragraph (3) of subsection (b) of Code Section

80

29-4-16, relating to conducting an emergency guardianship hearing and limitations on

81

emergency guardianship, as follows:

82

"(3) The emergency guardianship shall terminate on the earliest of:

83

(A) The court's removal of the emergency guardian, with or without cause;

84

(B) The effective date of the appointment of a guardian;

85

(C) Unless otherwise specified in the order of dismissal, the dismissal of a petition for

86

appointment of a guardian;

87

(D) The date specified for the termination in the order appointing the emergency

88

guardian; or
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89

(E) Sixty days from the date of appointment of the emergency guardian, provided that

90

the court had jurisdiction to issue such order under paragraph (1) of Code Section

91

29-11-12; or

92

(F) Ninety days from the date of appointment of the emergency guardian, provided that

93

the court had jurisdiction to issue such order under paragraph (2) or (3) of Code Section

94

29-11-12."

95

SECTION 9.

96

Said title is further amended by repealing Code Section 29-4-17, relating to responsibility for

97

paying expenses of hearings in guardianship proceeding, and designating it as reserved.

98

SECTION 10.

99

Said title is further amended by revising subsections (a) and (c) of Code Section 29-4-30,

100

relating to bond requirements of guardian of adult, as follows:

101

"(a)(1) A guardian, including a guardian appointed in a final order accepting the transfer

102

of a guardianship proceeding from another state issued under subsection (e) of Code

103

Section 29-11-21, may be required to give bond with good and sufficient security in such

104

amount as the court may determine from time to time.

105

(2) With respect to a guardianship order from another state that has been registered with

106

and recorded by the court under Code Section 29-11-30, in addition to any action the

107

court may take under paragraph (1) of this subsection or under subsection (b) of Code

108

Section 29-11-32, such court of this state may communicate with the appointing court in

109

such other state under subsection (a) of Code Section 29-11-4 to inform such appointing

110

court of any action relating to a bond of such guardian, stating the reasons therefor."

111

"(c) If a guardian is required to give bond and has given as security one or more licensed

112

commercial sureties authorized to transact business in this state, the bond premium may

113

shall, upon the request of the guardian, be paid as part of the cost of administration from

114

the estate of the ward."

115

SECTION 11.

116

Said title is further amended by revising subsection (a) of Code Section 29-4-61, relating to

117

appointment of successor guardian of adult, as follows:

118

"(a) The court shall appoint a successor guardian upon the resignation, death, or revocation

119

of the letters of the guardian if the appointment of a successor guardian is in the best

120

interest of the ward. The court shall select the successor guardian in the manner provided

121

in Code Section 29-4-11 29-4-3."
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122

SECTION 12.

123

Said title is further amended by revising Code Section 29-4-98, relating to submission to

124

jurisdiction by foreign guardian, as follows:

125

"29-4-98.

126

(a) A foreign guardian submits personally to the jurisdiction of the courts of this state in

127

any proceeding relating to the guardianship by:

128

(1) Receiving payment of money or taking delivery of personal property in this state

129

belonging to the ward; or

130

(2) Doing any act as a guardian in this state that would have given this state jurisdiction

131

over the actor as an individual; or

132

(3) Registering the guardianship order in this state pursuant to Code Section 29-11-30.

133

(b) With respect to a guardianship order from another state that has been registered with

134

and recorded by a court of this state under Code Section 29-11-30, in addition to any action

135

such court of this state may take under this part or under subsection (b) of Code Section

136

29-11-32, such court of this state may communicate with the appointing court in such other

137

state under subsection (a) of Code Section 29-11-4 to inform such appointing court of any

138

proceeding relating to the guardianship initiated in this state under subsection (a) of this

139

Code section, stating the reasons therefor."

140

SECTION 13.

141

Said title is further amended by revising subsection (b) and paragraph (1) of subsection (e)

142

of Code Section 29-5-1, relating to conservator for adults, best interest of the adult, no

143

presumption of need for conservator, and objective of conservatorship, as follows:

144

"(b) No conservator, except a conservator appointed under paragraph (2) of subsection (a)

145

of Code Section 29-11-13 or a conservator for the estate of an individual who is missing

146

or who is believed to be dead, shall be appointed for any adult except pursuant to the

147

procedures of this chapter."

148

"(e)(1) No adult shall be presumed to be in need of a conservator unless:

149

(A) He or she has been adjudicated to be in need of a conservator pursuant to this

150

chapter; or

151

(B) The court has recognized another state's determination of a protected person's

152

incapacity and the appointment of a conservator as provided in subsection (g) of Code

153

Section 29-11-21."

154

SECTION 14.

155

Said title is further amended by revising subsection (a) of Code Section 29-5-10, relating to

156

a petition for appointment of conservator and requirements of petition, as follows:
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157

"(a) Any interested person or persons, including the proposed ward, may file a petition for

158

the appointment of a conservator. The Such petition shall be filed in the court of the county

159

in which the:

160

(1) The proposed ward is domiciled or is found,;

161

(2) The proposed ward is found; provided, however, that if the court of the county where

162

the proposed ward is found shall not have jurisdiction to hear any conservatorship

163

petition if it appears determines that the proposed ward was removed to that such county

164

solely for the purposes of filing a petition for the appointment of a conservator and that

165

such court acquired jurisdiction to appoint a conservator because of unjustifiable conduct,

166

such court may take any action authorized by Code Section 29-11-16; or

167

(3) Jurisdiction is otherwise proper under Code Section 29-11-12."

168

SECTION 15.

169

Said title is further amended by revising subsection (a) of Code Section 29-5-14, relating to

170

appointment of emergency conservator and requirements of petition, as follows:

171

"(a) Any interested person, including the proposed ward, may file a petition for the

172

appointment of an emergency conservator. The Such petition shall be filed in the court of

173

the county in which the:

174

(1) The proposed ward is domiciled or;

175

(2) The proposed ward is found; or

176

(3) Jurisdiction is otherwise proper under Code Section 29-11-12."

177

SECTION 16.

178

Said title is further amended by repealing Code Section 29-5-17, relating to responsibility for

179

paying expenses of hearings in conservatorship proceeding, and designating it as reserved.

180

SECTION 17.

181

Said title is further amended by revising paragraphs (10) and (11) of subsection (c) of Code

182

Section 29-5-23, relating to authority of conservators of adults, as follows:

183

"(10) To access the digital assets of the ward pursuant to Code Section 53-13-20;

184

(11) To engage in estate planning for the ward pursuant to the provisions of Code

185

Section 29-5-36; and

186

(11)(12) To perform such other acts as may be in the best interest of the ward."

187

SECTION 18.

188

Said title is further amended by revising subsection (a) of Code Section 29-5-40, relating to

189

bond requirement of conservator of adult, as follows:
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190

"(a) A conservator appointed by the court, including a conservator appointed in a final

191

order accepting the transfer of a conservatorship proceeding from another state issued

192

under subsection (e) of Code Section 29-11-21, shall give bond with good and sufficient

193

security."

194

SECTION 19.

195

Said title is further amended by revising subsection (b) of and adding a new subsection to

196

Code Section 29-5-43, relating to requirement of additional bond or security from

197

conservator of adult, as follows:

198

"(b) When it comes to the knowledge of the court that the surety on the conservator's bond

199

has died, become insolvent, or removed from this state or if from other cause the security

200

becomes insufficient, the court may give notice to the conservator to appear and give other

201

and sufficient security. Notice shall be mailed by first-class mail to the conservator and to

202

the surety on the conservator's bond. If the conservator fails to comply with the notice, the

203

court may revoke the letters of conservatorship in accordance with Code Section 29-5-102

204

29-5-92.

205

(c) With respect to any bond filed with a conservatorship order from another state that has

206

been registered with and recorded by the court under Code Section 29-11-31, in addition

207

to any action the court may take under this article or under subsection (b) of Code Section

208

29-11-32, such court of this state may communicate with the appointing court in such other

209

state under subsection (a) of Code Section 29-11-4 to inform such appointing court of the

210

insufficiency of such bond under subsection (a) or (b) of this Code section, stating the

211

reasons therefor."

212

SECTION 20.

213

Said title is further amended by revising subsection (b) of Code Section 29-5-44, relating to

214

payment of bond premium of conservators of adults, as follows:

215

"(b) When the guardian is required to give bond pursuant to Code Section 29-4-30, the

216

conservator shall, upon the request of the guardian, pay any bond premium from the estate."

217

SECTION 21.

218

Said title is further amended by adding a new Code section to Article 5 of Chapter 5, relating

219

to conservator's bond and other obligations, to read as follows:

220

"29-5-49.1.

221

With respect to a conservatorship order from another state that has been registered with and

222

recorded by a court of this state under Code Section 29-11-31, in addition to any action

223

such court of this state may take under this article or under subsection (b) of Code Section
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224

29-11-32, such court of this state may communicate with the appointing court in such other

225

state under subsection (a) of Code Section 29-11-4 to inform such appointing court of any

226

proceeding relating to the conservatorship initiated in this state under this article, stating

227

the reasons therefor."

228

SECTION 22.

229

Said title is further amended by revising Code Section 29-5-138, relating to submission to

230

jurisdiction personally of foreign conservator, as follows:

231

"29-5-138.

232

(a) A foreign conservator submits personally to the jurisdiction of the courts of this state

233

in any proceeding relating to the conservatorship by:

234

(1) Receiving payment of money or taking delivery of personal property in this state

235

belonging to the ward; or

236

(2) Doing any act as a conservator in this state that would have given this state

237

jurisdiction over the actor as an individual; or

238

(3) Registering the conservatorship order in this state pursuant to Code Section 29-11-31.

239

(b) With respect to a conservatorship order from another state that has been registered with

240

and recorded by a court of this state under Code Section 29-11-31, in addition to any action

241

such court of this state may take under this part or under subsection (b) of Code Section

242

29-11-32, such court of this state may communicate with the appointing court in such other

243

state under subsection (a) of Code Section 29-11-4 to inform such appointing court of any

244

proceeding relating to the conservatorship initiated in this state under subsection (a) of this

245

Code section, stating the reasons therefor."

246

SECTION 23.

247

Said title is further amended by revising Code Section 29-5-139, relating to interested parties'

248

right to compel foreign conservator to act with equity and good conscience, as follows:

249

"29-5-139.

250

(a) Any resident of this state who is interested as a creditor, heir, putative heir, or will

251

beneficiary of a ward for whom a foreign conservator represents has been appointed may

252

apply to the proper court to compel the foreign conservator to protect that interest

253

according to equity and good conscience before selling the ward's assets or removing the

254

ward's assets beyond the limits of this state.

255

(b) With respect to a conservatorship order from another state that has been registered with

256

and recorded by a court of this state under Code Section 29-11-31, in addition to any action

257

such court of this state may take under this part or under subsection (b) of Code Section

258

29-11-32, such court of this state may communicate with the appointing court in such other
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259

state under subsection (a) of Code Section 29-11-4 to inform such appointing court of the

260

application to compel such foreign conservator to protect an interest under subsection (a)

261

of this Code section, stating the reasons therefor."

262

SECTION 24.

263

Said title is further amended by revising Code Section 29-9-1, relating to the application of

264

Chapter 9 of Title 29, as follows:

265

"29-9-1.

266

Except as otherwise specifically provided by law, the provisions of this chapter shall apply

267

to any proceeding in the court that arises under this title. Compliance with the provisions

268

of this chapter shall be deemed to be sufficient for proceedings in the court arising under

269

this title, except as otherwise provided in Chapter 11 of Title 9 and, Chapter 9 of Title 15,

270

and Chapter 11 of this title."

271

SECTION 25.

272

Said title is further amended by revising Code Section 29-9-2, relating to appointment of

273

guardian ad litem, representation of persons not sui juris; limited appointment, and

274

identification of parties in all petitions, as follows:

275

"29-9-2.

276

(a)(1) The court, in its discretion, may at any time appoint a guardian ad litem to

277

represent the interests of a minor, a proposed ward, or a ward in proceedings relating to

278

the guardianship or conservatorship of that individual. However, the appointment of a

279

guardian ad litem does not supersede any specific requirement for that individual to be

280

served either by personal service or in the manner provided by subsection (a) of Code

281

Section 15-9-17, and the guardian ad litem may not waive personal service for that

282

individual.

283

(b)(2) Except as provided in subsection (a) of this Code section paragraph (1) of this

284

subsection, when a person who is entitled to notice under any provision of this title is not

285

sui juris, the interests of that such person shall be represented in the proceeding by a

286

guardian ad litem; provided, however, that the court may determine for the purpose of the

287

particular proceeding that the natural guardian, if any, or the testamentary guardian, if

288

any, or the duly constituted conservator, if any, or the duly constituted guardian, if any,

289

has no conflict of interest and thus may represent for the purpose of the proceeding a

290

person who is not sui juris. Service upon or notice to a guardian ad litem shall constitute

291

service upon or notice to that such person who is not sui juris, and except as provided in

292

subsection (a) of Code Section 15-9-17, no additional service upon or notice to that such

293

person shall be required. Waivers, acknowledgments, consents, answers, objections, or
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294

other documents executed by a guardian ad litem shall, except as otherwise provided in

295

Code Section 15-9-17, be binding upon the person represented. The guardian ad litem

296

may represent a single person or more than one person or a class of persons with common

297

or nonadverse interests.

298

(c)(3) Whenever a guardian ad litem is appointed, the court may limit the appointment,

299

may remove the guardian ad litem, or may at any time for cause appoint a successor

300

guardian ad litem.

301

(d)(4)(A) In every petition filed in the court, the petitioner shall identify each person

302

who requires a guardian ad litem and the name and address of any person who is acting

303

as conservator or guardian of the party. A copy of the letters appointing the conservator

304

or guardian shall be attached to the petition or the petition shall allege such facts as

305

shall show the authority of such conservator or guardian to act; provided, however, that.

306

(B) The authority of a conservator or guardian to act may be established under

307

subparagraph (A) of this paragraph by showing:

308

(i) Compliance by a foreign guardian of a minor with the filing requirements of

309

subsection (b) of Code Section 29-2-74 or of Code Section 29-2-76;

310

(ii) Compliance by a foreign conservator of the property of a minor with the filing

311

requirements of subsection (b) of Code Section 29-3-115 or of Code Section

312

29-3-117;

313

(iii) Compliance by a foreign guardian of an adult with the filing requirements of

314

subsection (b) of Code Section 29-4-95 or of Code Section 29-4-97;

315

(iv) Compliance by a foreign conservator of the property of an adult with the filing

316

requirements of subsection (b) of Code Section 29-5-135 or of Code Section

317

29-5-137; or

318

(v) The registration and recording of a guardianship order or conservatorship order

319

from another state under Article 4 of Chapter 11 of this title.

320

(C) Notwithstanding the provisions of subparagraphs (A) and (B) of this paragraph, the

321

court may take judicial notice of the issuance of the letters or appointing such

322

conservator or guardian, and of the authority of such conservator or guardian to act, in

323

the manner provided by Chapter 2 of Title 24.

324

(b) A person who is appointed as counsel for a ward, proposed ward, or alleged

325

incapacitated person is not eligible to be appointed as guardian ad litem for the same

326

individual, and a person who is appointed as guardian ad litem for a ward, proposed ward,

327

or alleged incapacitated person is not eligible to be appointed as counsel for the same

328

individual."
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329

SECTION 26.

330

Said title is further amended by revising Code Section 29-9-3, relating to counsel as guardian

331

ad litem prohibited and guardian ad litem as counsel prohibited, as follows:

332

"29-9-3.

333

A person who is appointed as counsel for a ward, proposed ward, or alleged incapacitated

334

person is not eligible to be appointed as guardian ad litem for the same individual, and a

335

person who is appointed as guardian ad litem for a ward, proposed ward, or alleged

336

incapacitated person is not eligible to be appointed as counsel for the same individual.

337

(a) Except as otherwise ordered by the court under paragraph (2) of subsection (a) of Code

338

Section 29-4-10, under paragraph (2) of subsection (a) of Code Section 29-5-10, or under

339

subsection (b) of Code Section 29-11-16, and except as otherwise provided in

340

subsection (a) of Code Section 9-12-135, all costs of court under Code Sections 15-9-60

341

and 15-9-126 or other applicable law and all compensation, fees, and expenses awarded by

342

the court under subsections (a) and (b) of Code Section 29-9-15, under Code Section

343

29-9-16, or under subsection (b) of Code Section 29-9-18, may be assessed and shall be

344

paid as directed by the court in the exercise of its sound discretion and as the court may

345

deem to be in the best interest of the minor, proposed ward, or ward who is the subject of

346

the particular proceeding as provided in subsections (b) and (c) of this Code section.

347

(b) In any proceeding for the appointment of a guardian or conservator pursuant to the

348

provisions of Chapter 2, 3, 4, 5, 7, or 11 of this title, the costs, compensation, fees, and

349

expenses provided for by subsection (a) of this Code section, the court shall consider the

350

following in determining allocation of fees and costs set out in subsection (a) of this Code

351

section:

352

(1) The estate of the minor or ward for whom a guardian or conservator is appointed in

353

such proceeding;

354

(2) The conduct of the petitioners in any such proceeding in which no guardianship order

355

or conservatorship order is entered by the court;

356

(3) If the judge who actually presided over the hearing includes a finding in the order

357

that the party against whom such costs, compensation, fees, and expenses are cast

358

pursuant to paragraph (1) or (2) of this subsection appears to lack sufficient assets to

359

defray such costs, compensation, fees, and expenses shall be paid by the county of the

360

court exercising jurisdiction over any such proceeding;

361

(4) The conduct of any party or other person subject to the jurisdiction of the court who

362

has been the perpetrator of abuse, neglect, or exploitation against the person or property

363

of the minor, proposed ward, or ward, provided that the judge who actually presided over

364

the hearing includes a finding in the order determining that such abuse, neglect, or
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365

exploitation against the person or property of the minor, proposed ward, or ward has

366

occurred and identifying the perpetrator thereof; or

367

(5) Any property, fund, or proceeds recovered on behalf of or in favor of a minor or ward

368

in accordance with an order of the court assessing such costs, compensation, fees, and

369

expenses against such property, fund, or proceeds.

370

(c) In all proceedings pursuant to the provisions of Chapter 2, 3, 4, 5, 7, or 11 of this title

371

other than for the appointment of a guardian or conservator, the costs, compensation, fees,

372

and expenses provided for by subsection (a) of this Code section may be assessed and shall

373

be paid as directed by the court in the exercise of its sound discretion and as the court may

374

deem to be in the best interest of the minor, proposed ward, or ward who is the subject of

375

the particular proceeding, as follows:

376

(1) From the estate of the minor or ward for whom a guardian or conservator has been

377

appointed in any such proceeding, if the court finds that the proceeding was brought in

378

the best interest of the minor or ward;

379

(2) By the petitioners or movants in any such proceeding;

380

(3) From a guardian or conservator or from the surety on such guardian's or conservator's

381

bond, subject to other applicable law governing the liability of sureties on such bonds, in

382

any such proceeding, if:

383

(A) Such guardian or conservator admits to a violation of any obligation of such

384

guardian or conservator in such guardian's or conservator's representative capacity

385

under this title or other applicable law;

386

(B) The court finds that such guardian or conservator has committed a breach of

387

fiduciary duty or has threatened to commit a breach of fiduciary duty;

388

(C) The court revokes or suspends such guardian's letters of guardianship or such

389

conservator's letters of conservatorship or imposes sanctions upon such guardian or

390

conservator in such proceeding; or

391

(D) The court otherwise finds that such guardian or conservator has committed

392

misconduct or has acted contrary to the best interest of the minor or ward;

393

(4) By the county of the court exercising jurisdiction over any such proceeding, provided

394

that the judge who actually presided over the hearing includes a finding in the order that

395

the party against whom such costs, compensation, fees, and expenses are cast pursuant

396

to paragraph (1), (2), (3), or (5) of this subsection appears to lack sufficient assets to

397

defray such costs, compensation, fees, and expenses;

398

(5) By any party or other person subject to the jurisdiction of the court who has been the

399

perpetrator of abuse, neglect, or exploitation against the person or property of the minor,

400

proposed ward, or ward, provided that the judge who actually presided over the hearing

401

includes a finding in the order determining that such abuse, neglect, or exploitation
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402

against the person or property of the minor, proposed ward, or ward has occurred and

403

identifying the perpetrator thereof; or

404

(6) From any property, fund, or proceeds recovered on behalf of or in favor of a minor

405

or ward in accordance with an order of the court assessing such costs, compensation, fees,

406

and expenses against such property, fund, or proceeds.

407

(d) An award of costs, compensation, fees, and expenses under this Code section may be

408

enforced by a judgment, writ of fieri facias, execution, or attachment for contempt."

409

SECTION 27.

410

Said title is further amended by revising subsection (c) of and adding a new subsection to

411

Code Section 29-9-11, relating to verification of petitions and returns and consolidation and

412

transfer of proceedings, as follows:

413

"(c) If the petition for the appointment of a guardian or a conservator of a minor or a

414

proposed ward is originally filed in the court of the county in which the minor or proposed

415

ward is found, on motion of either party, if found by such court to be appropriate, the case

416

may be transferred to the court of the county of the minor's or proposed ward's domicile.

417

(d) If the petition for the appointment of a guardian or a conservator of a proposed ward

418

is originally filed in the court of the county in which the proposed ward is found or in

419

which jurisdiction is otherwise proper under Code Section 29-11-12, on motion of either

420

party, if found by such court to be appropriate and unless otherwise provided by Chapter

421

11 of this title, the case may be transferred to the court of the county of the proposed ward's

422

domicile."

423

SECTION 28.

424

Said title is further amended by revising Code Section 29-9-13.1, relating to authentication

425

of documents, as follows:

426

"29-9-13.1.

427

Whenever it is required that a document which that is to be filed in the court be

428

authenticated or exemplified, such requirement shall be met by complying with the

429

provisions of Code Section 24-9-922 and paragraphs (1) through (4) of Code Section

430

24-9-902, and such full faith and credit shall be given to the document as is provided in

431

such Code sections."

432

SECTION 29.

433

Said title is further amended by revising Code Section 29-9-15, relating to compensation for

434

legal counsel or guardian ad litem, as follows:
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435

"29-9-15.

436

Any legal counsel or guardian ad litem who is appointed by the court in a guardianship or

437

conservatorship proceeding shall be awarded reasonable fees commensurate with the tasks

438

performed and time devoted to the proceeding, including any appeals.

439

(a) In connection with any proceeding brought pursuant to the provisions of Chapter 2, 3,

440

4, 5, 7, or 11 of this title, unless voluntarily waived, the court shall award reasonable fees

441

and expenses, commensurate with the tasks performed and time devoted to the proceeding,

442

including any appeals, to any legal counsel or guardian ad litem who is appointed by the

443

court pursuant to the provisions of said chapters or Code Section 29-9-2.

444

(b) In connection with any proceeding brought pursuant to the provisions of Chapter 2, 3,

445

4, 5, 7, or 11 of this title, unless voluntarily waived, the court may award reasonable fees

446

and expenses, commensurate with the tasks performed and time devoted to the proceeding,

447

including any appeals, to any legal counsel who is retained by or on behalf of a minor, a

448

proposed ward, a ward, the petitioner(s), or any other party to any proceeding brought

449

pursuant to the provisions of said chapters. As directed by the court in the exercise of its

450

sound discretion and as the court may deem to be in the best interest of the minor, proposed

451

ward, or ward who is the subject of the particular proceeding.

452

(c) All fees and expenses awarded under subsection (a) or (b) of this Code section shall

453

be assessed and paid in accordance with the provisions of Code Section 29-9-3."

454

SECTION 30.

455

Said title is further amended by revising Code Section 29-9-16, relating to compensation to

456

physicians, psychologists, or licensed clinical social workers, as follows:

457

"29-9-16.

458

(a) For the evaluation or examination required by subsection (d) of Code Section 29-4-11

459

or, subsection (c) of Code Section 29-4-15, subsection (b) of Code Section 29-4-42,

460

subsection (d) of Code Section 29-5-11, subsection (c) of Code Section 29-5-15, or

461

subsection (b) of Code Section 29-5-71, the evaluating physician, psychologist, or licensed

462

clinical social worker shall receive a reasonable fee commensurate with the task performed,

463

plus actual expenses.

464

(b) For the In the event the attendance of the evaluating physician, psychologist, or

465

licensed clinical social worker shall be required by the court for a hearing under subsection

466

(d) of Code Section 29-4-12 or, subsection (a) of Code Section 29-4-16, subsection (b) of

467

Code Section 29-4-42, subsection (d) of Code Section 29-5-12, subsection (a) of Code

468

Section 29-5-16, or subsection (b) of Code Section 29-5-71, other than pursuant to a

469

subpoena requested by a party to the proceeding, the evaluating physician, psychologist,
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470

or licensed clinical social worker shall receive an amount not to exceed $75.00 a reasonable

471

fee commensurate with the task performed, plus actual expenses.

472

(c) All fees and expenses payable under subsection (a) or (b) of this Code section shall be

473

assessed by the court and paid in accordance with the provisions of Code Section 29-9-3."

474

SECTION 31.

475

Said title is further amended by revising Code Section 29-9-18, relating to sealing of records

476

on conservatorship or guardianship, as follows:

477

"29-9-18.

478

(a) All of the records relating to any minor or adult guardianship or conservatorship that

479

is granted under this title and all of the records relating to any adult guardianship or

480

conservatorship transferred or accepted under Article 3 of Chapter 11 of this title shall be

481

kept sealed, except for a record of the names and addresses of the minor, ward, and

482

guardian or conservator and their legal counsel of record and the date dates of filing,

483

granting, and terminating, transferring, and accepting the guardianship or conservatorship.

484

The sealed records may be examined by the ward and the ward's legal counsel,; the minor,

485

the minor's parents, and the minor's legal counsel,; the guardian or conservator and the

486

guardian guardian's or conservator's legal counsel,; and any surety for the guardian or

487

conservator and legal counsel for the surety at any time.

488

(b) A Except as otherwise provided in subsection (b) of Code Section 29-11-5 and in

489

subsection (c) of this Code section, a request by other interested parties to examine the

490

sealed records shall be by petition to the court, and the ward and guardian or conservator

491

shall have at least 30 days' prior written notice of a hearing on the petition; provided,

492

however, that for good cause shown to the court, the court may shorten such notice period

493

or grant the petition without notice. The matter shall come before the court in chambers.

494

The order allowing access shall be granted upon a finding that the public interest in

495

granting access to the sealed records clearly outweighs the harm otherwise resulting to the

496

privacy of the person in interest, and the court shall limit the portion of the file to which

497

access is granted to that which is required to meet the legitimate needs of the petitioner.

498

The court, in its discretion, may assess and award costs, compensation, fees, and expenses

499

for a proceeding under this subsection in accordance with the provisions of Code Section

500

29-9-3.

501

(c) To the extent reasonably required to facilitate any communication or fulfill any request

502

to take any action pursuant to Chapter 11 of this title, a court of this state may disclose the

503

records referred to in subsection (a) of this Code section to a court of another state."
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504

SECTION 32.

505

Said title is further amended by revising Code Section 29-11-30, relating to registration of

506

guardianship order from another state, as follows:

507

"29-11-30.

508

(a) If a guardian has been appointed in another state and a petition for the appointment of

509

a guardian is not pending in this state, the guardian appointed in the other state, after giving

510

notice to the appointing court of an intent to register, may register the guardianship order

511

in this state by filing as a foreign judgment in a court, in any appropriate county of this

512

state, certified copies of the order and letters of office.

513

(b) Upon registration of a guardianship order from another state in the manner provided

514

in subsection (a) of this Code section, the probate court of this state in which such

515

guardianship order is registered shall:

516

(1) Record the certified copies of the order and letters of office in the book required to

517

be kept by subparagraph (a)(8)(B) of Code Section 15-9-37; and

518

(2) Treat the registered and recorded order as a filed foreign judgment as provided in

519

Code Section 9-12-132.

520

(c)(1) The provisions of this Code section shall apply only if the other state has adopted

521

the 'Uniform Adult Guardianship and Conservatorship Proceedings Jurisdiction Act' in

522

substantially the same form as this chapter.

523

(2) The provisions of paragraph (2) of subsection (b) of this Code section shall apply

524

only if the other state has adopted the 'Uniform Enforcement of Foreign Judgments Law'

525

in substantially the same form as Article 6 of Chapter 12 of Title 9."

526

SECTION 33.

527

Said title is further amended by revising Code Section 29-11-31, relating to registration of

528

conservatorship order from another state, as follows:

529

"29-11-31.

530

(a) If a conservator has been appointed in another state and a petition for a conservatorship

531

order is not pending in this state, the conservator appointed in the other state, after giving

532

notice to the appointing court of an intent to register, may register the conservatorship order

533

in this state by filing as a foreign judgment in a court of this state, in any county in which

534

property belonging to the protected person is located, certified copies of the order and

535

letters of office and of any bond.

536

(b) Upon registration of a conservatorship order from another state in the manner provided

537

in subsection (a) of this Code section, the probate court of this state in which such

538

conservatorship order is registered shall:
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539

(1) Record the certified copies of the order and letters of office in the book required to

540

be kept by subparagraph (a)(8)(B) of Code Section 15-9-37;

541

(2) Record the certified copy of any bond in the books required to be kept by

542

subparagraph (a)(8)(C) of Code Section 15-9-37 and by subsection (c) of Code Section

543

29-5-40; and

544

(3) Treat the registered and recorded order as a filed foreign judgment as provided in

545

Code Section 9-12-132.

546

(c)(1) The provisions of this Code section shall apply only if the other state has adopted

547

the 'Uniform Adult Guardianship and Conservatorship Proceedings Jurisdiction Act' in

548

substantially the same form as this chapter.

549

(2) The provisions of paragraph (3) of subsection (b) of this Code section shall apply

550

only if the other state has adopted the 'Uniform Enforcement of Foreign Judgments Law'

551

in substantially the same form as Article 6 of Chapter 12 of Title 9."

552

SECTION 34.

553

Said title is further amended by revising Code Section 29-11-32, relating to exercise of

554

powers authorized and enforcement, as follows:

555

"29-11-32.

556

(a) Upon registration and recording of a guardianship order or conservatorship order from

557

another state, the guardian or conservator may exercise in this state all powers authorized

558

in the order of appointment except as prohibited under the laws of this state, including

559

maintaining actions and proceedings in this state and, if the guardian or conservator is not

560

a resident of this state, subject to any conditions imposed upon nonresident parties.

561

(b) A court of this state may grant any relief available under this chapter, Article 4 of

562

Chapter 4 of this title, Part 4 of Article 9 of Chapter 4 of this title, Article 5 of Chapter 5

563

of this title, Part 4 of Article 13 of Chapter 5 of this title, and other law of this state to

564

enforce a registered and recorded order.

565

(c)(1) The provisions of subsections (a) and (b) of Code Section 9-12-133 shall not apply

566

to this article.

567

(2) Unless otherwise required by this chapter, service of notice shall not be required

568

under this article as a condition precedent to the registration and recording of a

569

guardianship order from another state under Code Section 29-11-30 or of a

570

conservatorship order from another state under Code Section 29-11-31; provided,

571

however, that the judge of a court of this state may direct such service or notice of such

572

registration and recording as the judge may determine to be proper."
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573

SECTION 35.

574

Title 9 of the Official Code of Georgia Annotated, relating to civil practice, is amended by

575

adding a new subsection to Code Section 9-12-133, relating to filing of foreign judgment, to

576

read as follows:

577

"(d) The provisions of subsections (a) and (b) of this Code section shall not apply to the

578

registration of a guardianship order or conservatorship order from another state under

579

Article 4 of Chapter 11 of Title 29."

580

SECTION 36.

581

Said title is further amended by adding a new subsection to Code Section 9-12-134, relating

582

to appeal or stay of foreign judgment, to read as follows:

583

"(c) With respect to a guardianship order or conservatorship order from another state

584

registered and recorded under Article 4 of Chapter 11 of Title 29, nothing in subsection (a)

585

or (b) of this Code section shall prevent an appropriate court from taking any action

586

permitted by subsection (d) of Code Section 29-4-70, subsection (d) of Code Section

587

29-5-110, or Articles 1 and 2 of Chapter 11 of Title 29."

588

SECTION 37.

589

Said title is further amended by revising Code Section 9-12-135, relating to clerk's fees for

590

filing foreign judgments, as follows:

591

"9-12-135.

592

(a) A person filing a foreign judgment shall pay to the clerk of court the same sums as in

593

civil cases in superior court as provided in Code Section 15-6-77; provided, however, that

594

a person registering a guardianship order or conservatorship order from another state under

595

Article 4 of Chapter 11 of Title 29 shall pay to the probate court in which such order is

596

registered the same sums as in adult guardianship matters in probate court as provided in

597

paragraph (1) of subsection (g) of Code Section 15-9-60.

598

(b) Fees for other enforcement proceedings shall be as otherwise provided by law."

599

SECTION 38.

600

Chapter 9 of Title 15 of the Official Code of Georgia Annotated, relating to the probate

601

courts, is amended by revising subsection (a) of Code Section 15-9-34, relating to contempt

602

powers, as follows:

603

"(a) The judge of the probate court shall have power to enforce obedience to all lawful

604

orders of his or her court, including a guardianship order or conservatorship order from

605

another state that has been registered with and recorded by the probate court under Article
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606

4 of Chapter 11 of Title 29, by attachment for contempt under the same rules as are

607

provided for other courts."

608

SECTION 39.

609

Said chapter is further amended by adding a new subsection to Code Section 15-9-35,

610

relating to the power to cite absconding fiduciaries, to read as follows:

611

"(c) With respect to a guardianship order or conservatorship order from another state that

612

has been registered with and recorded by the probate court under Article 4 of Chapter 11

613

of Title 29, in addition to any action such court may take under subsection (a) of this Code

614

section or under subsection (b) of Code Section 29-11-32, the judge of the probate court

615

may communicate with the appointing court in such other state under subsection (a) of

616

Code Section 29-11-4 to inform such appointing court of the citation to appear issued by

617

such judge under subsection (a) of this Code section, stating the reasons therefor."

618

SECTION 40.

619

Said chapter is further amended by revising subparagraphs (a)(8)(B) and (a)(8)(C) of Code

620

Section 15-9-37, relating to duties of clerks or probate judges acting as clerks, as follows:

621

"(B) Record of all letters of administration and, letters of conservatorship, letters of

622

guardianship, letters testamentary, and other letters of office of fiduciaries issued by or

623

registered with the court;

624

(C)

625

guardians, and other fiduciaries appointed by the court or for whom a guardianship

626

order or conservatorship order has been registered with and recorded by the court under

627

Article 4 of Chapter 11 of Title 29;"

Record of all bonds given by administrators, conservators, executors, and

628

SECTION 41.

629

Title 53 of the Official Code of Georgia Annotated, relating to wills, trusts, and

630

administration of estates, is amended by revising subsections (a), (b), and (d) of Code Section

631

53-11-2, relating to "guardian" defined, persons represented, appointment, successors, and

632

guardian named in petitions, as follows:

633

"(a) As used in this Code section, the term 'guardian' means the guardian ad litem

634

appointed by the probate court who may represent a single party or more than one party or

635

a class of parties with common or nonadverse interests; provided, however, that the court

636

may determine for the purpose of the particular proceeding that the natural guardian, if any,

637

or the testamentary guardian, if any, or the duly constituted guardian conservator of the

638

property, if any, or the duly constituted guardian of the person, if any, has no conflict of
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639

interest and thus may represent for the purpose of the proceeding a party who is not sui

640

juris, who is unborn, or who is unknown.

641

(b) When a party to a proceeding in the probate court is not sui juris, is unborn, or is

642

unknown, that such party shall be represented in the proceeding by a guardian. Service

643

upon or notice to a guardian shall constitute service upon or notice to the party represented,

644

and except as provided in subsection (a) of Code Section 15-9-17, no additional service

645

upon or notice to such party shall be required. Waivers, acknowledgments, consents,

646

answers, objections, or other documents executed by the guardian shall, except as

647

otherwise provided in Code Section 15-9-17, be binding upon the party represented."

648

"(d)(1) In every petition filed in the probate court, the petitioner shall specify the name

649

of each party who requires a guardian and the name and address of any person who is

650

acting as guardian of the party. A copy of the letters appointing the guardian shall be

651

attached to the petition or the petition shall allege such facts as shall show the authority

652

of such guardian to act; provided, however, that.

653

(2) The authority of a guardian to act may be established under paragraph (1) of this

654

subsection by showing:

655

(i) Compliance by a foreign guardian of a minor with the filing requirements of

656

subsection (b) of Code Section 29-2-74 or of Code Section 29-2-76;

657

(ii) Compliance by a foreign conservator of the property of a minor with the filing

658

requirements of subsection (b) of Code Section 29-3-115 or of Code Section

659

29-3-117;

660

(iii) Compliance by a foreign guardian of an adult with the filing requirements of

661

subsection (b) of Code Section 29-4-95 or of Code Section 29-4-97;

662

(iv) Compliance by a foreign conservator of the property of an adult with the filing

663

requirements of subsection (b) of Code Section 29-5-135 or of Code Section

664

29-5-137; or

665

(v) The registration and recording of a guardianship order or conservatorship order

666

from another state under Article 4 of Chapter 11 of Title 29.

667

(3) Notwithstanding the provisions of paragraphs (1) and (2) of this subsection, the

668

probate court may take judicial notice of the issuance of such letters or of such authority

669

the letters appointing such conservator or guardian, and of the authority of such

670

conservator or guardian to act, in the manner provided by Chapter 2 of Title 24."

671

SECTION 42.

672

Said title is further amended by revising subsection (a) of Code Section 53-13-20, relating

673

to access to digital assets by conservator, as follows:
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674

"(a) After an opportunity for a hearing under paragraph (2) of subsection (b) or (c) of Code

675

Section 29-3-22 or paragraph (2) of under subsection (b) or (c) of Code Section 29-5-23,

676

the court may grant a conservator access to the digital assets of a protected person."

677

SECTION 43.

678

This Act shall become effective on January 1, 2020.

679

SECTION 44.

680

All laws and parts of laws in conflict with this Act are repealed.

H. B. 70
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I. GEORGIA CASES: May 31, 2018 – May 31, 2019
A. INTESTACY
1. Children Born Out of Wedlock
[No cases during the reporting period].
2. Virtual Adoption
[No cases during the reporting period].

3. Uniform Partition of Heirs Property Act
[No cases during the reporting period].
B. YEAR’S SUPPORT
In re Estate of Crawford, 348 Ga. App. 453, 823 S.E.2d 554 (Jan. 2019).
Sam Crawford died intestate in 1969. At the time of his death, he and his wife, Georgia,
each owned a one-half interest in the homestead. Sam was survived by Georgia, three
minor children, and several adult children. After Sam’s death, Georgia filed a petition
for year’s support. The appraisers recommended and the court ordered that, among
other things, Sam’s one-half interest in the homestead be awarded “as being necessary
for the support and maintenance of said widow and [minor] children.” When Georgia
died over 40 years later, her son (who was the executor of her estate) claimed that the
entire one-half interest in the homestead had been awarded solely to Georgia. After a
hearing (of which a transcript was not made), the probate court concluded that the
year’s support award had been made jointly to Georgia and the three minor children and
1
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thus that Georgia had received only a 1/8 interest in the homestead (1/4 of Sam’s ½
interest). The Court of Appeals examined prior cases in which the wording of a year’s
support award had been interpreted and affirmed the finding of the probate court.

C. WILLS
1. Proper Execution and Attestation
[No cases during reporting period]
2. Lack of Capacity and Undue Influence
In re Estate of Milbourne, Ga. App. (March 2019) (unpublished).
In a case involving the probate of a will, the Georgia Court of Appeals affirmed a probate
court’s ruling that no undue influence was present in the will’s creation. Testator Edison
Jamal Milbourne became disabled following a work-related brain injury in 1999. At the
time, he was married with a two-year-old daughter. The following ten years, he resided
in a long-term care facility and attempted, with the assistance of counsel, to obtain a
settlement from workers’ compensation. Milbourne’s attorney knew that the potential
settlement would likely constitute a considerable sum and encouraged the court to
appoint a guardian for Milbourne, believing that with his brain injury it would be better
for someone else to handle his money. In 2009, Milbourne’s sister, Vashti Milbourne,
was appointed guardian despite the concerns of Milbourne’s then-caregivers that her
motivation was solely financial. Vashti then finalized Milbourne’s divorce, apparently at
Milbourne’s direction, and approved a workers’ compensation settlement of one million
2
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dollars, which was put into a conservatorship. Vashti removed Milbourne from the
long-term care facility and requested $500,000 from the conservator and the Guardian
Ad Litem (GAL) to purchase a house and car for Milbourne and a $30,000 annual salary
for herself. Although the GAL and conservator were shocked at the amount requested
because Milbourne would have to live off the settlement for the remainder of his life (an
expected additional twenty-six years), the probate court gave Vashti $85,000 toward a
house and $1,000 per month for expenses because she (and consequently Edison) had
neither home nor transportation.
Milbourne later complained often to his conservator and another of his attorneys
that he did not have sufficient money or food, that he lacked freedom, and that he
wanted a different caregiver. Vashti brought her minor daughter and two other family
members to live in the house, which ultimately left Milbourne relegated to the couch.
Although Milbourne tried to build a relationship with his daughter, Janay, Vashti
hindered his attempts by, in part, refusing to request money from the conservator to
purchase gifts for Janay until the year prior to Milbourne’s death.
In late 2012, after a terminal cancer diagnosis, Milbourne expressed a desire to
create a will. Vashti made an appointment with a new attorney, rather than one of
Milbourne’s prior attorneys, and took Milbourne to the attorney’s office. Vashti filled
out the intake paperwork and was present in the conference room at the initial meeting
but left when Milbourne and the attorney discussed the will’s contents. At the January
2013 execution, she was in the conference room but seated at the opposite end of the
table from Milbourne and the attorney. The attorney testified that he reviewed the will
with Milbourne and asked questions to test his competency, that he had no meetings
3
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with Vashti alone, and that he observed no signs of undue influence. The January 2013
will bequeathed $50,000 of Milbourne’s estate to Janay, $50,000 to Vashti’s daughter
Tiffany, and the remainder to Vashti, with the estate to go to Janay if Vashti
predeceased Milbourne.
In October, 2013, Milbourne executed another will that left the entire estate to
Vashti and, if Vashti predeceased him, to Tiffany. After Milbourne died in July 2014,
Vashti attempted to probate the October 2013 will, but a jury voided it on the grounds of
undue influence and improper execution. Tiffany then attempted to probate the January
2013 will, and Janay caveated on several grounds, including undue influence. The
probate court granted summary judgment to Tiffany on all Janay’s claims except for the
claim of undue influence, a ruling that the Georgia Supreme Court affirmed on an
interlocutory appeal. Milbourne v. Milbourne, 799 S.E.2d 785, 789 (Ga. 2017).
After a two-day bench trial on the issue of undue influence, the probate court
admitted the January 2013 will to probate, holding that Janay’s evidence of undue
influence was insufficient. Janay appealed on the grounds that (1) the probate court
erred in failing to find an evidentiary presumption of undue influence per the test set
forth in Davison v. Hines, 729 S.E.2d 330, 332–33 (Ga. 2012); (2) alternatively, the
correct test to apply was not the Davison test but rather the test set forth in White v.
Regions Bank, 561 S.E.2d 806, 808 (Ga. 2002); and (3) even without any evidentiary
presumption, Janay proved her undue influence claim. Janay also indicated indirectly
that the court should establish a bright-line rule for wills to be prima facie void if a
ward’s court-ordered guardian was named as a beneficiary.
Regarding Janay’s first claim, the Court of Appeals emphasized that judgments of
4
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undue influence are questions of fact, not of law; thus the Court will not overturn the
fact-finder’s determination if any evidence exists to support the verdict. The Davison
test states that a rebuttable presumption of undue influence exists where a beneficiary
(1) has a confidential relationship with the testator; (2) “is not the natural object of his
bounty;” and (3) “takes an active part in the planning, preparation, or execution of the
will.” Although the Court of Appeals agreed with the probate court that the first two
prongs of the Davison test were met, it affirmed the probate court’s finding that the
third prong was not met. There was some evidence to support the probate court’s
finding that Vashti “did not take an active part in the planning, preparation, or
execution of the will”—namely, that Vashti was not present when the attorney discussed
the contents of the will with Milbourne; she sat at the opposite end of the table during
the will execution; and attorneys testified that Milbourne had been very vocal about his
wishes regarding legal matters. The Court of Appeals thus declined to disturb the
probate court’s ruling. It reiterated that improper influence must “operate on the
testator’s mind at the time the will is executed” to invalidate a will.
As to Janay’s second claim that the White test () (“[A] presumption of undue
influence arises where a confidential relationship existed between testator and
beneficiary, with the testator being of weak mentality and the beneficiary occupying a
dominant position.”) was more appropriate than the Davison test, the Court of Appeals
held that Janay did not preserve the issue for appeal because she failed to ask the
probate court to apply the White test. Instead, she had affirmatively requested that the
probate court apply the Davison test.
Regarding Janay’s third claim that she had met her burden of showing undue
5
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influence regardless of whether a presumption existed, the Court of Appeals reiterated
that undue influence is a fact-based analysis. Here, due to the testimony surrounding
the will’s creation and execution, there was sufficient evidence to support the probate
court’s ruling that no undue influence existed. As to Janay’s request that the Court of
Appeals establish a bright-line rule that wills are void per se when the primary
beneficiary is the testator’s guardian, the Court held that because Janay failed to address
the issue at the probate court level, it could not consider the issue on appeal.

3. Construction of Wills
[No cases during the reporting period].

4. Probate of Lost Wills
[No cases during the reporting period]

5. Revocation of Wills
[No cases during the reporting period].

6. Setting Aside Probate
In re Estate of Jones, 346 Ga. App. 877, 815 S.E.2d 599 (June 2018), cert.denied (April
2019).
The 2013 will of Robert Ellsworth Jones, Jr. was admitted to probate. Swygert, who was
Mr. Jones’ stepson, filed a petition to set aside the probate of the 2013 will along with a
petition to probate an earlier will instead. (Originally, Swygert sought to have a 2004
6
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will admitted to probate. Later in the proceeding, he replaced that petition with a
petition to have a copy of a purported 2005 will admitted to probate.). Swygert claimed
that Mr. Jones had lacked testamentary capacity and had been unduly influenced to
make the 2013 will, from which Swygert was excluded. The probate court denied
Swygert’s attempt to set aside the 2013 will and have the earlier will admitted to
probate. The two sets of statutes that the probate court examined were O.C.G.A. §§53-550, 53-5-51 and O.C.G.A. §9-11-60. O.C.G.A. §53-5-50(a) provides in part: “The probate
court shall have original jurisdiction over any action to vacate, set aside, or amend its
order admitting a will to probate which alleges: (1) That another will is entitled to be
admitted to probate.” O.C.G.A. §53-5-50(b) requires that any such action be
accompanied by a petition to probate the other will in solemn form. O.C.G.A. §53-5-51
sets forth the procedure (service, notice, etc.) for such actions. O.C.G.A. §9-11-60(d)
(which appears in the Georgia Civil Practice Act (CPA)) provides:
(d) Motion to set aside. A motion to set aside may be brought to set aside a
judgment based upon:
(1) Lack of jurisdiction over the person or the subject matter;
(2) Fraud, accident, or mistake or the acts of the adverse party unmixed with
the negligence or fault of the movant; or
(3) A nonamendable defect which appears upon the face of the record or
pleadings. Under this paragraph, it is not sufficient that the complaint or
other pleading fails to state a claim upon which relief can be granted, but the
pleadings must affirmatively show no claim in fact existed.
(Georgia probate courts, as “courts of record,” are subject to the CPA. O.C.G.A. §9-11-1.)
The probate court stated that the reason it denied Swygert’s motion was that he had not
set out any of the grounds for a set aside that are listed in O.C.G.A. §9-11-60(d) and that
no separate basis exists for obtaining relief under O.C.G.A. §53-5-50. The Court of
Appeals disagreed with the probate court. The Court of Appeals concluded that the
7
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provisions of the CPA apply unless there are “special rules of practice or procedure
which are conflicting and have been expressly prescribed by law” and that the
proceedings for the probate of a will are “special proceedings.” The Court of Appeals
stated that the plain language of the Probate Code provisions (O.C.G.A. §§53-5-50, 53-551) set forth a procedure for setting aside the probate of a will that is “broader” than the
procedure of set-aside that is set forth in the CPA and that the “constraints” of the “more
restrictive” O.C.G.A. §9-11-60 thus do not apply in a procedure to set aside the probate
of a will. The Court of Appeals reversed the probate judge’s ruling on the set-aside
petition and remanded that case to the probate court for the court “to consider the
petition’s merits.” The Supreme Court of Georgia denied the petition for certiorari in
April, 2019.
7. Interference with the Expectation of a Gift or Inheritance
Copeland v. Miller, 347 Ga. App. 123, 817 S.E.2d 692 (July 2018).
Gerald Copeland brought suit in the Tift County Superior Court against Elizabeth
Miller, who was the former common law wife of Carlton, Copeland’s brother (now
deceased). According to the facts alleged by Gerald, Carlton Copeland executed a will in
2001 bequeathing his house and two acres of land to Miller and leaving the remainder of
his real estate, including farm land, to Carlton’s four nieces and nephews (it is unclear
whether these four were Gerald’s children). However, after Carlton underwent a monthlong hospital stay in 2011, he transferred some of his real estate to Miller, which she
subsequently transferred into an LLC she created. Notably, Gerald argued that the deeds
for the transfer to Miller were “‘not executed, delivered, witnessed or notarized with the
8
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proper formalities required by law.’” In 2012, Miller and Carlton signed a divorce
decree–despite the fact that they had never been ceremonially married–that purported
to transfer the same real estate to Miller. After Carlton died, Miller submitted a will for
probate that had been executed by Carlton in 2013, which also provided for said real
estate to transfer into the LLC that Miller had created.
Gerald alleged that Miller and Carlton created the transfer deeds, the divorce
decree and the 2013 will to defraud the hospital and others (presumably the nieces and
nephews, although this was not directly specified). Accordingly, he requested that the
court issue an injunction prohibiting Miller from using and selling Carlton’s real and
personal property, order Miller to pay damages, and impose a resulting or constructive
trust over any property fraudulently placed into Miller’s name. Gerald also filed a caveat
to the 2013 will in probate court, alleging that the 2013 will reflected the intent and
wishes of Miller, not Carlton, and that the 2001 will was the only valid will.
Miller moved to dismiss Gerald’s complaint, and the trial court granted Miller’s
motion. Gerald appealed, arguing that the trial court erred for two reasons: first,
because he stated claims upon which relief can be granted in Georgia, specifically fraud,
interference with the expectation of a gift or inheritance, and constructive trust; and
second, because the trial court acted improperly as the trier of fact in its ruling on his
motion to dismiss.
The Court of Appeals affirmed the trial court’s ruling, addressing Gerald’s claims
sequentially. First, the 2011 deeds transferring the real estate to Miller could not support
Gerald’s fraud claim because one of the elements for fraud is “justifiable reliance by
plaintiff”; and if Gerald himself believed, as he alleged, that the deeds were
9
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unenforceable, “it would be impossible for him to prove that he justifiably relied on
them.” Second, the 2012 divorce decree could not be used as evidence of fraud because
the statute of limitations had run prior to Gerald filing his complaint in September 2017.
(Georgia’s statute of limitations is four years for general fraud (O.C.G.A. § 9-3-31) and
three years for setting aside a judgment based upon fraud (O.C.G.A. § 9-11-60).) Gerald
argued on appeal that the statute of limitations can be tolled in situations involving
fraud; however, he failed in his complaint to allege facts that would allow tolling. Third,
the superior court lacked jurisdiction to consider whether the 2013 will was invalid
because Miller’s probate proceeding was pending, and “‘to the extent that a claim is
based upon expected inheritance or gift, the superior court has no jurisdiction over it
while probate proceedings are pending.’”
The Court of Appeals further ruled that Gerald’s claim for tortious interference
with the expectation of a gift or inheritance failed because Gerald did not meet his
required burden to show the following elements of the claim: that the donor “took steps
toward perfecting the gift” and the defendant “diverted the gift away from the plaintiff”
to herself. Specifically, Gerald did not allege that he was the beneficiary of any property
under either will, nor did he allege that his brother “took any steps toward perfecting,
bequeathing or giving any of his property to him.” The equitable remedy Gerald sought
(a resulting or constructive trust) was predicated upon his above claims and thus was
not available to him when his claims failed to survive Miller’s motion to dismiss. The
Court of Appeals noted, citing the following cases, that “[a] constructive trust is an
equitable remedy imposed by a court to prevent unjust enrichment. It is not the basis for
an independent cause of action.” City of Atlanta v. Hotels.com, LP., 332 Ga. App. 888,
10
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982, 775 S.E.2d 276 (2015); Morrison v. Morrison, 284 Ga. 112, 113, 663 S.E.2d 714
(2008).
As to Gerald’s second claim that the trial court acted as a trier of fact, the Court of
Appeals ruled that Gerald’s complaint simply did not state claims upon which relief can
be granted; and, even if it had, the record failed to show that the trial court made
findings of fact. The Court of Appeals also made note of, but did not specifically address,
the fact that Gerald made requests upon appeal that he did not make in the prayers for
relief in his complaint.
8. Slayer Statute
a) In re Estate of Barnett, 348 Ga. App. 366, 823 S.E.2d 55 (January 2019).
Buster and Sandra Barnett were married in 1987. They were later estranged and Buster
filed for divorce. The divorce was granted but later set aside because Sandra had not
received proper notice. The couple then filed a mutual dismissal of their divorce action.
The next year, Buster again filed for divorce. Buster’s girlfriend then kidnapped Sandra
and, after a police chase, killed both Sandra and herself. Sandra’s sister filed a petition
to probate Sandra’s will and Buster responded by filing a petition for Letters of
Administration. Sandra’s sister invoked Georgia’s “slayer statute,” OCGA §53-1-5, which
causes anyone “who feloniously and intentionally kills or conspires to kill or procures
the killing of another individual” to forfeit anything the killer would take from the
victim’s estate and prohibits the killer from serving as the personal representative of the
victim’s estate. According to the statute, a “felonious and intentional” killing can be
proved by a final conviction or guilty plea of murder, felony murder, or voluntary
manslaughter in a criminal proceeding or by proof by clear and convincing evidence in a
11
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civil proceeding. The probate court granted summary judgment for Buster. The Court
of Appeals irmed, reasoning that there had been no criminal conviction or civil
proceeding proving that Buster had procured the killing of his wife, nor had the sister
introduced any evidence (other than speculation) that he had done so.

b) Prudential Life Insurance Co. of America v. Bacon, No. CV 617-134 (S.D. Ga. April 18,
2019).
In March, 2017, Nicholas Bacon shot and killed his mother, Montez. A jury found hims
guilty of felony murder, aggravated assault, malice murder, and possession of a firearm
or knife during commission of or attempt to commit certain crimes. Ms. Bacon was
insured for $100,000 under a group life insurance policy that was carried with
Prudential. Mr. Bacon was the sole primary beneficiary of the policy. Eric Smith (Ms.
Bacon’s other son) was the secondary beneficiary and claimed that he was entitled to the
entire amount of the proceeds. After the trial, Prudential filed an interpleader, claiming
that it could not conclude “legally or factually” who was entitled to the proceeds. The
District Court granted Prudential’s request for interpleader in May, 2018, and, after
Prudential deposited the funds into the registry of the court, dismissed Prudential from
the case. Mr. Smith then moved for summary judgment in his favor. The court cited
both O.C.G.A. §53-1-5 and O.C.G.A. §33-25-12. O.C.G.A. §53-1-5 provides in part: “An
individual who feloniously and intentionally kills or conspires to kill or procures the
killing of another individual forfeits the right to take an interest from the decedent's
estate.” O.C.G.A. §33-25-12 provides:
No person who commits murder or voluntary manslaughter or who conspires
12

Chapter 13
19 of 61

with another to commit murder shall receive any benefits from any insurance
policy on the life of the deceased, even though the person so killing or conspiring
be named beneficiary in the insurance policy. A plea of guilty or a judicial finding
of guilt not reversed or otherwise set aside as to any of such crimes shall be
prima-facie evidence of guilt in determining rights under this Code section. All
right, interest, estate, and proceeds in such an insurance policy shall go to the
other heirs of the deceased who may be entitled thereto by the laws of descent
and distribution of this state, unless secondary beneficiaries be named in the
policy, in which event such secondary beneficiaries shall take. [emphasis added]
The court took judicial notice of the jury verdict, noted that it was “prima facie evidence”
of guilt and ruled that Mr. Smith was entitled to the insurance proceeds that had been
deposited in the registry.

D. ADMINISTRATION OF THE ESTATE
1. Claims By and Against the Estate
a) Hayes v. Hines, 347 Ga. App. 802 , 821 S.E.2d 52 (Oct. 2018).
In his capacity as the administrator of his wife’s estate, Mr. Hayes sued health care
providers for medical malpractice that allegedly resulted in his wife’s death. The trial
court granted partial summary judgment to the defendants. Among the grounds for
appeal Mr. Hayes stated that the trial court had incorrectly concluded that the tolling
provisions of OCGA §9-3-92 did not apply in this case. OCGA §9-3-92 provides in part:
The time between the death of a person and the commencement of
representation upon his estate … shall not be counted against his estate in
calculating any limitation applicable to the bringing of an action, provided that
such time shall not exceed five years. At the expiration of the five years the
limitation shall commence, even if the cause of action accrued after the person's
death.
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Ms. Hayes died in May, 2015 of uterine cancer, which Mr. Hayes claimed had been
misdiagnosed. Mr. Hayes was appointed administrator of her estate in December, 2017.
The health care providers claimed that Mr. Hayes’ claim was not timely filed due to the
running of the two-year statute of limitation. They contended that Mr. Hayes had
waived the application of OCGA §9-3-92 because he had obtained counsel and sought
expert advice and thus had been “acting as the estate’s administrator” before he was
formally appointed as such. The Court of Appeals disagreed with the health care
providers. The Court of Appeals pointed first to the mandatory wording (“shall”) in the
statute and concluded that tolling occurred by operation of law. The Court of Appeals
also cited case law that holds that the running of the statute of limitation is only revived
upon the appointment of a permanent administrator for the estate, regardless of
whether a temporary administrator had been appointed. The Court of Appeals reiterated
that, even if Mr. Hayes had hired a lawyer and experts, he was not actually appointed
administrator until December 9, 2015.

b) Regal Nissan, Inc. v. Scott, 348 Ga. App. 91, 821 S.E.2d 561 (October 2018).
Prior to his death, Andrew Scott and other shareholders of Regal Nissan entered into a
shareholders’ agreement that provided that the corporation or its shareholders had the
option to purchase the stock of a deceased shareholder at fair market value from the
personal representative of that shareholder’s estate. The agreement contained an
arbitration clause that stated that the shareholders, the shareholder’s heirs, legatees,
and peronsal representative were all bound to arbitrate any “dispute [that] arises in
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connection with this Agreement.” The agreement also provided a method for
determining fair market value of the shares to be purchased. When Andrew passed
away, his widow, Stacey, was appointed administrator of his estate and granted all of the
fiduciary powers set forth in OCGA §53-12-261. Shortly after her appointment, Stacey,
as a “shareholder.” requested access to the corporation’s records, per OCGA §14-21602(b). The corporation denied her access, claiming that she was not a “shareholder”
and notified her that it would be exercising its right to purchase Andrew’s shares. Stacey
filed a “Petition to Inspect Corporate Records” in response to which the corporation
sought to compel arbitration. The trial court denied that motion to compel arbitration
and the Court of Appeals affirmed the denial. The Court of Appeals agreed with the trial
court that Stacey’s petition to inspect the corporate records was based on statute and not
on any provisions of the shareholder agreement (which was silent as to inspection). As
to whether Stacey qualified as a “shareholder,” the Court of Appeals looked to the
relevant statutes and determined that she did so qualify. OCGA §14-2-140(27) defines a
“shareholder” as “the person in whose name shares are registered in the records of a
corporation or the beneficial owner of shares to the extent of the rights granted by a
nominee certificate on file with a corporation.” Additionally, OCGA §14-2-1602(g)
includes as a “shareholder” for purposes of the right to inspect corporate records “a
beneficial owner whose shares are held in a voting trust or by a nominee on his behalf.”
Stacey had not contended that she met either of these definitions of “shareholder.” The
Court of Appeals then went on to look at the Georgia Probate Code, specifically OCGA
§53-2-7(b), which provides: "The title to all other property owned by an intestate
decedent shall vest in the administrator of the estate for the benefit of the decedent's
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heirs and creditors” as well as OCGA §53-7-2, which provides that the “personal
representative shall be entitled to possess and administer the entire estate.” The Court
of Appeals also pointed out that Stacey had been granted all of the powers set forth in
OCGA §53-12-261, including the power to vote and otherwise exercise all options and
privileges pertaining to shares of stock in the estate. The Court of Appeals construed all
of the statutes together so as to give them “sensible and intelligent effect.” The Court of
Appeals concluded that these statutes gave Stacey the right to inspect the corporate
books and records even though Andrew’s estate was not listed as on the corporateion’s
records as a shareholder. Finally the Court of Appeals examined the corporation’s
contention that Stacey had not made an appropriate request to inspect the records in
that her request was not made in good faith and did not specify why the requested
records were relevant to her purpose. Again the Court of Appeals looked to the wording
of OCGA §14-2-1602 and found therein only the requirement that a shareholder make
the request to inspect corporate records by making a written demand within five days of
the requested inspection date. As Stacey had made her written request within the
relevant time period, the Court of Appeals held that she was entitled to inspect the
records. According to the statute, Stacey was entitled to inspect the eight categories of
documents that the corporation is required to maintain under OCGA §14-2-1602.
2. Administration of Estate Property
a) Mercer v. Mercer, 347 Ga. App. 563, 820 S.E.2d 189 (October 2018).
Marion and John Mercer were the co-executors of their mother’s estate. Their mother
had devised property to them jointly, subject to a life estate in the marital dwelling for
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their father. The co-executors/brother signed two executor’s deeds. One executor’s deed
(the “first executor’s deed”) conveyed the two-acre tract of land on which the marital
dwelling was located to their father for life, remainder to themselves. The other
executor’s deed (the “second executor’s deed”) conveyed the rest of their mother’s land
(specifically excepting the two-acre tract) to themselves jointly. After their father died,
the brothers executed quitclaim deeds to each other that resulted in all the land to the
east of a certain surveyed line belonging solely to John and all the land west of that line
belonging solely to Marion. The two-acre tract on which the marital dwelling was
located fell on the east side of the line. When John sought a declaratory judgment that
he owned the two-acre tract, Marion objected, claiming that he had not conveyed his
interest in that tract via his quitclaim deed. The trial court granted summary judgment
to John. The Court of Appeals affirmed (although the decision is physical precedent
only in that two of the three judges concurred only in the decision). Marion’s contention
was that his quitclaim deed to John, while it specifically conveyed all of the land east of
the surveyed line (as evidenced by the plat that accompanied the quitclaim deed), also
included this language: “The same being the entire interest of Grantor [Marion Mercer]
in said surveyed lands jointly deeded to Grantor [Marion Mercer] and Grantee [John
Mercer III] pursuant to an Executor’s Deed recorded in Deed Book 146, Page 201, in
the Office of the Clerk of Superior Court of Atkinson County, Georgia, ....” [emphasis in
original]. The executor’s deed refenced by this language was the second executor’s deed,
which expressly excluded the two-acre tract. The Court of Appeals cited earlier case law
for its conclusion that the reference in the quitclaim deed to the second executor’s deed
served only to show the source of the land in question and did not otherwise restrict or
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alter the description in the quitclaim deed and accompanying plat. Finally, the Court of
Appeals countered Marion’s argument that the trial court had failed to consider the
intention of the parties by citing OCGA §13-2-3, which provides:
The cardinal rule of construction [of contracts] is to ascertain the intention of the
parties. If that intention is clear and it contravenes no rule of law and sufficient
words are used to arrive at the intention, it shall be enforced irrespective of all
technical or arbitrary rules of construction.
The Court of Appeals found that the clear language of the quitclaim deed conveyed the
tract in question to John, that the trial court had property determined the parties’ intent
by examining that language, and that Marion had failed to overcome the presumption of
regularity in the trial court’s proceedings.

3. Removal of Executor
[No cases during the reporting period]
4. Settlement Agreements
[No cases during the reporting period]

5. Exoneration
Woods v. Stonecipher, ___ Ga. App. ___, 824 S.E.2d 633 (Mar. 2019).
In 2010, Charlotte Blalock, whose health was declining, asked her granddaughter,
Amber Stonecipher, to move into her home and care for her. Blalock had raised
Stonecipher from a young age, and the two had a mother-daughter relationship.
Stonecipher agreed and became Blalock’s caregiver, performing such services as
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accompanying her to medical appointments and doing her housework. Later that year,
Blalock told Stonecipher that she wanted to update her will. Stonecipher hired an
attorney, and on November 30, 2010, Blalock signed a new will that named Stonecipher
as the executor and residuary legatee of her estate as well as the devisee of Blalock’s
residence. However, Blalock and her daughter (Stonecipher’s aunt), Nancy Woods,
shared a joint tenancy with right of survivorship in the same residence devised to
Stonecipher in the 2010 will.
After Blalock died, Blalock’s residence passed to Woods outside the estate. When
Stonecipher filed a petition to probate the will, Woods filed a caveat claiming that the
2010 will was invalid because (1) Blalock lacked testamentary capacity and (2) the will
was signed under duress or undue influence. She also argued that Blalock’s estate was
liable for the outstanding mortgage on Blalock’s residence. Blalock alone, not Woods,
had been liable for the mortgage.
On appeal from probate court rulings, the superior court upheld the 2010 will
and did not require Blalock’s estate to pay the debt on the residence. Woods appealed.
The Georgia Court of Appeals noted that Georgia law imposes a “stringent standard” to
set aside a will due to the resulting deprivation of a testator’s right to create her own
will. (Meadows v. Beam, 807 S.E.2d 339, 342 (Ga. 2017). Accordingly, the Court of
Appeals “will not disturb the factfinder’s determination if it supported [sic] by any
evidence.”
Key facts in the Court’s analysis included testimony regarding the drafting and
execution of the will as well as the will itself and accompanying affidavits. Blalock’s
attorney received information from Blalock through Stonecipher, reviewed Blalock’s
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prior will, had two in-person meetings with Blalock at her residence where he discussed
the terms of her will, gave her a draft copy for review, and edited the draft “at her
direction.” Blalock signed the will and self-executing affidavit at her home in the
presence of her attorney with two neighbors “who had known her for many years”
serving as witnesses. The witnesses signed an affidavit attesting that Blalock declared
the instrument to be her will and that she was “of sound mind” and “not under any
constraint or in any respect incompetent to make a will.” Although Blalock was fragile—
her health was failing and she was on hospice, confined to bed, on medication, and
sometimes confused—testimony established that Blalock had read the new will and
appeared to be coherent and not confused or under duress or undue influence when she
signed it. Further, she indicated to one witness that she was signing a new will, she
worked with her attorney to create it, and it reflected her wishes.
The Court of Appeals affirmed the superior court’s finding that Blalock had
testamentary capacity to sign the 2010 will. First, Blalock’s signature on a self-proving
affidavit created a presumption that she had testamentary capacity, and Woods had the
burden to show otherwise. That burden is high. A testator’s physical frailty or even
weak-mindedness does not necessarily mean that she lacks testamentary capacity:
“anything less than a total absence of mind does not destroy testamentary capacity.”
Although Blalock had moments of confusion, witnesses testified that she was lucid when
she signed the will; and “evidence that testator was not lucid at times does not demand
finding that testator was not lucid when he executed will.”
Woods argued that Blalock’s devise of her residence to Stonecipher despite
Woods’s joint tenancy with right of survivorship in the same residence was sufficient
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proof that Blalock lacked testamentary capacity. However, the Court of Appeals opined
that Blalock may not have fully understood the legal ramifications of joint tenancy.
Moreover, the requirement under Georgia law for a testator to “remember generally
what property is subject to disposition” does not require a testator to remember and
understand “the precise property holdings” of his or her estate.
The Court of Appeals also affirmed the superior court’s holding as to Woods’s
claim alleging undue influence or duress. In addition to the evidence about the close
relationship between Blalock and Stonecipher, the evidence produced at trial showed
only that Stonecipher substantially benefited from the will and had an opportunity to
influence Blalock’s decision. Opportunity and benefit, without more, do not establish
undue influence.
On the other hand, the Court of Appeals reversed the superior court’s ruling that
Blalock’s estate was not responsible for paying the outstanding mortgage on Blalock’s
residence. Its holding was based upon the doctrine of exoneration, which generally
provides that heirs or devisees of real property may seek for an estate to satisfy liens on
estate property unless the will expressly provides otherwise. However, the surviving
tenant of a joint tenancy with right of survivorship may only seek for the estate to satisfy
outstanding liens on the property if the will expressly states that the decedent intended
for the estate to pay the debt. Here, the mortgage encumbered Woods’s interest in the
property because her name was with Blalock’s on the deed to secure debt, but Blalock
alone was liable for the loan. Blalock’s will expressly directed that all her debts “be paid
out of the Residuary Estate” and not charged to “any recipient or joint-owner of any
property passing outside this will[.]” Because the will expressed Blalock’s intent for her
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estate to be responsible for her debts, the Court of Appeals held that Blalock’s estate was
liable for the outstanding mortgage.

E. PROCEDURAL AND JURISDICTIONAL MATTERS
1. Decedent’s Domicile
[No cases during the reporting period].

2. Notice
[No cases during the reporting period]

3. Injunctions
[No cases during the reporting period].

4. Appeals
[No cases during the reporting period].
5. Contempt
[No cases during the reporting period]
6. Default
[No cases during the reporting period]
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7. Probate Court Jurisdiction
Joyner v. State, 347 Ga. App. 159, 817 S.E.2d 822 (August 2018).
Law enforcement conducted aerial surveillance over John Joyner’s property in
2016 and saw what appeared to be marijuana plants in his backyard. Accordingly, an
officer obtained a search warrant later that same day for Joyner’s property. The chief
judge of the Screven County Probate Court issued the search warrant.
The ensuing search uncovered sufficient evidence to indict Joyner for multiple
felony offenses, “including manufacturing marijuana, possession of methamphetamine,
theft by receiving stolen property, and possession of a firearm by a convicted felon.”
Joyner subsequently made a motion to suppress evidence of the items law enforcement
seized from his property during the search, on the grounds that a search warrant issued
by a probate court judge was invalid. The trial court denied the motion, finding that
probate judges are authorized to issue search warrants. Joyner appealed.
In response to Joyner’s argument that probate court judges lack the authority to
issue search warrants, the Court of Appeals held that probate court judges are vested
with that authority under Georgia law because they are authorized to hold a court of
inquiry. O.C.G.A. § 17-5-21(a) provides that “‘[A]ny judicial officer authorized to hold a
court of inquiry to examine into an arrest of an offender against the penal laws . . . may
issue a search warrant[.]’” O.C.G.A. § 17-7-20 includes probate court judges in the
definition of judicial officers authorized to hold a court of inquiry: “‘Any judge of a
superior or state court, judge of the probate court, magistrate, or officer of a
municipality who has the criminal jurisdiction of a magistrate may hold a court of
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inquiry[.]’” (emphasis added in opinion). The Georgia Supreme Court affirmed in its
ruling that “‘Georgia statutes vest numerous lesser courts . . . with the jurisdiction to
hear applications for search warrants and issue search warrants upon a finding of
probable cause.’” State v. Lejeune, 277 Ga. 749, 751 (1), 594 S.E.2d 637 (2004).
Joyner’s second argument posited that the search warrant was nevertheless
invalid because Screven County had a state court, and he interpreted O.C.G.A. § 40-1321(b) to prohibit probate court judges from issuing search warrants in counties where
there was also a state court. The code section reads as follows: “‘The probate court shall
have jurisdiction to issue warrants, try cases, and impose sentence thereon in all
misdemeanor cases arising under the traffic laws of this state in all counties of this state
in which there is no city, county, or state court . . . .’”
The Court of Appeals rejected his interpretation, reasoning that the referenced
code section was part of the motor vehicles code and, even if it could be interpreted to
prohibit probate courts from issuing search warrants in misdemeanor traffic cases in
counties having a state court, the code section was not applicable here because Joyner’s
case involved multiple felony offenses rather than a misdemeanor traffic violation.

8. Federal Court Jurisdiction
[No cases during the reporting period].
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F. TRUSTS
1. Trustee’s Discretion
[No cases during the reporting period]

2. Modification and Termination of Trusts
[No cases during the reporting period]
3. Breach of Fiduciary Duty and Other Claims Against the Trustee
[No cases during the reporting period].

4. Implied Trusts
[No cases during the reporting period].

5. No Contest Clause
Duncan et al. v. Olga Rawls et al., 345 Ga. App. 345, 812 S.E.2d 647 (March 2018) (cert.
denied October 2, 2018).
This case involves disputed amounts of certain trust distributions paid to former
employees when the trust’s settlor, Olga Goizuetta, died. It also raises broader
questions about how Olga’s fortune was distributed, and whether her trustees breached
their fiduciary duty. Olga was married to Robert Goizuetta, late CEO of Coca-Cola Co.,
and when he died in October of 1997, Olga inherited his fortune. In September of 2012,
she executed a durable power of attorney naming her two children as co-agents, and
giving them authority to undertake a variety of actions in her name and on her behalf,
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including the power to create, revoke, or amend any trust for her benefit, as well as “to
do anything that I could do personally or as Trustee.” In February 2013, Olga executed
an amendment to her revocable pour-over trust naming her children as trustees, and
providing for a number of distributions to her current and former employees with
specific monetary amounts included in Schedule B to the trust. In the amendment, Olga
reserved the right to change the employee gifts by written instrument signed by her and
her trustees, and gave her trustees “absolute discretion to determine the validity of any
such written instrument amending Schedule B.” The February 2013 trust also contained
a “No Contest Provision,” or in terrorem clause which provided, in relevant part, that
under the following condition:
[s]hould any beneficiary, singly or in conjunction with any other person
or persons, directly or indirectly (whether or not in good faith and with
probable cause), contest or initiate proceedings to contest in any court
the validity of all or any part of my Will or this Agreement or any other
trust created by me or, in any manner, attack or seek to impair or
invalidate any of the provisions of my Will or this Agreement or any
other trust created by me or to prevent any provision of my Will or this
Agreement or any other trust created by me from being carried out in
accordance with its terms . . . that beneficiary “shall be subject to forfeiture
under this Article whether or not such action is taken in good faith or with
probable cause, it being my intention that any such action shall result in
forfeiture no matter what the facts and circumstances surrounding such
action.”
In March 2013, Olga amended the trust again reducing the amounts of some of the
Schedule B beneficiaries. In August 2013, the trust was again amended and Schedule B
was entirely eliminated and a new ‘Family Trust’ created and executed the same day.
The Family Trust contained an in terrorem clause almost identical to the clause in the
pour-over trust. In November 2015, Olga died, after which her trustees made certain
distributions from the Family Trusts to some former employees. The employees
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disputed the amounts distributed to them and, through their attorney, demanded that
the full amounts listed on Schedule B as created in February, 2013 be distributed to
them. They claimed that in executing the March and April 2013 amendments, the
trustees had breached their fiduciary duty because they exercised undue influence over
Olga and caused her to execute the amendments at a time when she had diminished
capacity. They sought a “declaration that the in terrorem clause in the August 2013 trust
was unenforceable to the extent it precludes them from asserting (1) a claim of undue
influence by the trustees who caused Ms. Goizueta to change her estate documents to
revoke her intended gifts to the appellants; (2) a claim of tortious interference with the
appellants’ expectation of bequests or gifts; and (3) a claim of breach of fiduciary duty
by the trustees.” The trustees counterclaimed that the in terrorem clause was
enforceable and that the employees had violated it by disputing their distribution
amounts. The trial court found that the clause was valid and enforceable under O.C.G.A
53-12-22(b) and granted summary judgement on those points to the trustees. In its
order, the court “declined the employees’ invitation” to “judicially adopt the good
faith/probable cause exception” to in terrorem clauses. Instead, the court elected to
defer “any policy decision regarding the adoption of the good faith/probable cause
exception to the General Assembly.” The court further held that the public policy
exception allowing an action against trustees based on alleged misconduct did not apply
here because the employees were challenging, rather than trying to enforce, the
provisions of August 2013 trust. Finally, the trial court held that, regardless of the
validity of the March and April amendments, the employees’ due process challenge to
the in terrorem clause was not valid because they had “never received a legally
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protectable interest” in the estate [under any of Olga’s trust instruments.] The
employees appealed. The entire Court of Appeals heard the case and argued
passionately about its role in crafting public policy. The Court voted 10-4 largely in favor
of the trustees, upholding the in terrorem clause and finding that it did preclude the
court from considering the validity of the pour-over trust amendments. Judge Branch
wrote for the majority, stating that state law allowed such clauses to be enforced and
that the Legislature, "not this court, determines Georgia public policy."
On appeal, the employees had argued that “Georgia should recognize a probable cause
exception to enforcement of in terrorem provisions, and that by holding otherwise, the
lower court misinterpreted OCGA § 53-12-22 (b).” The employees further argued that
they should be able to bring their claims in good faith without forfeiting what they were
given under the trust. The Court of Appeals agreed with the trial court that the in
terrorem clause met the requirements of O.C.G.A. 53-12-22(b) because the clause
contained an alternate disposition of the forfeited distributions to the Goizuetta
Foundation. The employees then argued that, even if the clause satisfied O.C.G.A. 5312-22(b), and even though the statute does not contain a probable cause exception, the
Court should adopt a good faith/probable cause exception. Restatement (Second) of
Property: Donative Transfers § 9.1; see 1 Ga. Wills & Administration § 8:7 (“Many states
refuse to enforce no-contest clauses if there is probable cause for the contest or the
contest is brought in good faith.”). The Court of Appeals acknowledged that under
Georgia law, a trust may be challenged where the trust resulted from undue influence.
However, the Court noted that a valid in terrorem clause in a trust protects against such
a challenge. The Court distinguished between O.C.G.A 53-4-68(a), the in terrorem
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statute pertaining to wills, which provides that clauses that are against public policy
shall be void, and O.C.G.A. 53-12-22(b) which contains no such sentence. The Court
also noted that, even though other states and uniform laws recognize such exceptions,
Georgia has not and when it had opportunity to do so in the 2010 revisions to its trust
code, the General Assembly chose not to include the exception. For those reasons, the
Court of Appeals declined to adopt such an exception in this case saying, “[T]he
legislature, and not the courts, are empowered by the Constitution to decide public
policy, and to implement that policy by enacting laws.” Commonwealth Inv. Co. v. Frye,
219 Ga. 498, 499 (134 SE2d 39) (1963); see also Perdue v. Baker, 277 Ga. 1, 14 (6) (586
SE2d 606) (2003) (“The core legislative function is the establishment of public policy
through the enactment of laws.”) The Court concluded that the trial court correctly held
that no good faith/probable cause exception exists. However, the Court held that the
trial court did err in finding as a matter of law that the clause barred the employees’
breach of fiduciary duty claim, and that the court failed to consider whether the clause
also bars their claim of tortious interference with an expectation of bequests or gifts.
The Court noted that there is an exception to the clause when litigation seeks to require
a trustee to comply with her fiduciary duties. Callaway v. Willard, 321 Ga. App. 349,
358 (3) (a) (739 SE2d 533) (2013). The Court of Appeals quoted an earlier holding that
“[a] beneficiary [of a trust] assuredly is empowered to enforce the provisions of a trust,
no matter the terms of any in terrorem clause.” Snook v. Sessoms, 256 Ga. 482, 482
(350 SE2d 237) (1986). The Court of Appeals found that this case was an attempt to
hold Olga’s trustees accountable to their fiduciary duties under the February 2013
amendment, not an attempt to set aside the August 2013 trust, and that such a claim is
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subject to the exception under Snook v. Sessoms and its progeny. The Court of Appeals
vacated that portion of the trial court’s order and remanded for further consideration,
including consideration of the employee’s tortious interference claim, which the trial
court had failed to address.
Judge Billy Ray concurred fully and wrote specially saying a good faith exception to the
in terrorem clause law "has some appeal" and could be a "desirable expression of public
policy for our state." But he added that he disagreed with dissenters that "it is the role of
the courts, and the Court of Appeals of Georgia in particular, to create exception and
insert it into our law. It is not." Judges Dillard, Miller, Doyle, Andrews, Reese,
Rickman, McMillian, and Mercier concurred in the judgment but not in Judge Branch’s
opinion on the issue. Judge Bethel wrote in his dissent saying that the majority ruling
deprived the Court of one of its basic functions, promoted and facilitated fraud, and
produced a genuinely absurd result. He stated that, "[t]]he majority misreads the plain
wording of the statute and misapprehends its meaning, as the statute in no way
precludes a court from determining whether a trust document containing an in terrorem
provision was validly created in the first instance." He further stated that the majority
provided no statutory authority which provides immunity for challenges to the
administration of a trust and that by requiring the courts unyieldingly to enforce these
clauses, the majority “elevates trust documents above all other written instruments and
contracts.” He agreed that it is not the Court’s job to “wade into the waters of
establishing public policy.” However, he stated that in this case, “the public policy is
self-evident, and the General Assembly has not constrained our interpretation by
expressing its public policy preference in the statute. “Courts exist to ascertain the truth
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and to apply the law to it in any given situation[.]” Winningham v. Winningham, 966
S.W.2d 48, 52 (II) (Tenn. 1998). See also Parker v. Benoist, 160 So.3d 198, 204 (11)
(Miss. 2015) (“The logic for a good-faith exception is simple: courts exist to determine
the truth. A forfeiture clause that operates regardless of a party’s good faith in bringing
suit to ascertain the validity of a will frustrates the fundamental purpose of a court,
which is to determine whether a will is valid or not.”). Judge Bethel stated that where
the General Assembly has articulated a clear policy, the Court is bound to follow it, but
“[w]here, as here, it has not articulated a policy, we are duty-bound to fulfill the role of
the court and discern that test which serves the interests of justice." In a footnote to the
majority opinion, Judge Branch responded to Judge Bethel and the dissenters, saying,
“we have not misread OCGA § 53-12-22 (b) at all." She added that the law "says nothing
whatsoever" about the existence of an exception to in terrorem clauses based upon a
challenger's good faith allegation or probable cause of a problem in the trust. Judge
McFadden joined the dissent saying, “I agree with Judge Bethel that the rule the
majority adopts is one we should not adopt and are not required by statute to adopt. I
write separately to respond to the majority’s argument that, because the legislature did
not include the good faith/probable cause rule in OCGA § 53-12-22 (b), we should infer
that they rejected it.” Judge Mcfadden closed by saying:
The poet T. S. Eliot wrote, “Between the idea / And the reality / Between the
motion / And the act / Falls the Shadow.” Eliot, “The Hollow Men.” Anyone who
puts pen to paper or fingers to keyboard, whether to a craft a work of fiction or to
articulate a consensus, must contend with the shadow. The legitimate objective of
inquiry into legislative intent is illumination of ideas imperfectly expressed.
Here we do not have ideas imperfectly expressed — only silence.
A petition for writ of certiorari was filed but was denied by the Georgia Supreme Court
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in October, 2018.

6. Construction of Trust Terms
[No cases during the reporting period].

7. Trusts and Divorce
[No cases during the reporting period].

8. Lack of Capacity and Undue Influence
Mullis v. Welch, 346 Ga. App. 795, 815 S.E.2d 282 (June 2018).
In 1999, Vaudre Mullis established a revocable trust (the “1999 Trust”) to which she
deeded certain real property. In 2010, Vaudre revoked the 1999 Trust, set up an
irrevocable trust (the “2010 Trust”), deeded the property to the 2010 Trust, and wrote
her Will. In her Will, she provided that the residue of her estate was t pass pursuant to
the terms of the 2010 Trust. One of her sons, Rodney, was to receive under the 2010
Trust only about half of the property that he would have received under the 1999 Trust.
After Vaudre died and her will was admitted to probate, Rodney filed a complaint in
superior court alleging that Vaudre had lacked the capacity to establish the 2010 Trust
and had been unduly influenced “by others” in doing so. The superior court found that
the issues for determination were moot and thus granted summary judgment to the
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trustees. The superior court stated that Rodney had not challenged either the revocation
of the 1999 Trust or the probate of Vaudre’s Will so that, even if he was successful in
invalidating the 2010 Trust, the property in question would pass pursuant to the terms
of the 2010 Trust. The Court of Appeals disagreed with the trial court’s holding on the
mootness question but affirmed the summary judgment under the “right for any reason”
rule. The Court of Appeals noted that the revocation of the 1999 Trust was inherent in
the establishment of the 2010 Trust and thus that the trustees were on notice that
Rodney was challenging the entire change in the distribution of Vaudre’s property. But
the Court of Appeals then stated that the evidence provided by Rodney was insufficient
for his claims of lack of capacity and undue influence to survive summary judgment. The
Court of Appeals detailed the evidence set forth by Rodney but concluded that the
evidence consisted only of his own affidavit, his wife’s affidavit (both of which were selfserving and not supported by facts) and hisown testimony from another legal action
against two of his brothers. The Court of Appeals pointed out that Rodney was not an
expert on mental capacity and thus that his conclusory testimony on that issue had no
probative value. Nor did his or his wife’s testimony about Vaudre’s indicate the “entire
lack of understanding” that is necessary to invalidate a deed. The Court of Appeals also
found that his testimony about his siblings and their interactions with him and his
mother did not bear any temporal or other link with the actual execution of the trust
documents.
9. Trustee’s Warranties
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Rivers v. Revington Glen Investments, LL, 346 Ga. App. 440, 816 S.E.2d 406 (June
2018).
Rivers, as Trustee of the Rivers Family Trust, sold certain real property to Revington.
There had been two prior owners of the property prior to its acquisition by the Trust.
Rivers said that he had “never walked the property” before agreeing to the sale to
Revington. In the sales contract, Rivers, as Seller, warranted that Seller “has at all times
complied with, and has not violated in connection with the ownership, use, maintenance
or operation of the Property and the conduct of the business related thereto, any
applicable federal, state, county or local laws, regulations, rules, ordinances, codes,
standards, orders, licenses and permits of any governmental authorities relating to
environmental matters. “ Rivers also represented that “to its knowledge and belief”
there were no hazardous substances on the property. After the sale, Revington
discovered that many old tires and other debris had been buried on the property.
Revington claimed that Rivers had violated the contract (even though Revington
admitted that Rivers had not know of the tires and had not put them on the property).
After a bench trial, the trial court granted Revington summary judgment and awarded
damages in the amount of $208,318.94. The Court of Appeals reversed the trial court’s
order. The Court of Appeals looked to the plain meaning of the words of the contract
and also pointed out that Revington’s own argument on appeal made it clear that the
trial court had incorrectly read those words. The Court of Appeals pointed out that the
contract did not contain a broad warranty that the property had not been used or
maintained in any way that violated an environmental laws. Instead, the contract plainly
said that the Seller [the Trust] itself had not taken any action on the property that would
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violate the law. This warranty plainly did not extend to any actions taken by prior
owners. In fact, according to the Court of Appeals, “[h]ad Revington wished for such a
warranty, it should have demanded such a provision.” The Court of Appeals also noted
that the Trustee had only warranted “to its knowledge and belief” that there were no
hazardous substances on the property. And Revinigton itself had acknowledged that the
Trustee did not know of nor had caused the environmental hazard.

G. GUARDIANSHIPS AND CONSERVATORSHIPS
1. Guardianship of Adults
a) In re Estate of Russell, 347 Ga. App. 258, 819 S.E.2d 68 (Sept. 2018).
A mother filed a petition for the appointment of a guardian for her daughter, Russell.
After a hearing, the court appointed Russell’s aunt as her guardian. Six months later, the
mother petitioned to remove the guardian but, after a hearing, her petition was denied.
The mother filed a pro se appeal. The Court of Appeals affirmed the probate court’s
order. The Court of Appeals chastised the mother because her brief failed in many
respects to follow the court’s rules. The Court of Appeals then stated that the mother
had failed to support any of the allegations in her brief with citations to the record of the
probate court hearing. In addition, the mother did not supply a transcript of the
probate court hearing. The Court of Appeals noted that without access to the transcript
it must presume that the probate court’s ruling was correct.
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b) Law v. State, ___, Ga. App. ___, ___ S.E.2d ___ (Mar. 2019).
In 2006, the eighty-eight-year-old mother of William Law, Jr. was diagnosed
with Alzheimer’s disease. Law’s sister, Teresa, was their mother’s agent under her power
of attorney. In 2008, Teresa died; and her husband, successor agent under the power of
attorney, began managing the mother’s financial affairs. At that point, the mother had
more than $350,000 in bank accounts as well as stock investments and various real
property. Her will gave specific devises of real property to her three children (Law,
Teresa, and Beverly, who died after Teresa) and “divided the remainder of her estate
equally among her children and their descendants.” Teresa had three children, and
Beverly had one. The mother’s mental condition was then classed as “moderate
dementia.”
Law took great exception to his brother-in-law managing his mother’s affairs and
informed him that his “services weren’t needed any more,” prohibited the brother-inlaw and a niece from visiting his mother, forbade his mother from leaving her home
with anyone but him, and began controlling her finances. In 2009, his mother executed
a new will, a new power of attorney, and a new advance healthcare directive naming Law
as her executor, agent under the power of attorney, and healthcare agent. The new will
gave no specific devise of property but simply stated that the estate would be divided
equally among the three children or their “lineal descendants.”
In 2011, after the mother’s condition had deteriorated to “severe dementia,” Law
drove her to see an attorney, where she signed her residence over to Law via a deed of
gift, retaining a life estate, and cancelled a security deed to a loan of $46,550 to Law. A
few months later, Law put her in a long-term memory care facility and rented out her
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residence, keeping the rental income himself. He told the facility to call the police on his
brother-in-law and a granddaughter if they attempted to visit his mother without his
prior permission. The facility did so at least once.
In August 2011, Law filed a Petition for Appointment of Guardian and/or
Conservator. As required by law, Law verified the Petition. The Petition failed to list
lineal descendants as required by law; failed to disclose that Law was already his
mother’s agent under her power of attorney and her healthcare agent; failed to disclose
Law’s conflicts of interest due to his co-ownership of certain of his mother’s joint
accounts and real property; and failed to include the required list of the mother’s assets.
The probate court granted Law’s petition, found that the mother had no assets and Law
was the sole heir, and issued letters of guardianship and conservatorship without
requiring a bond due to the mother’s apparent lack of assets. While he was his mother’s
agent under he power of attorney and later when he became guardian and conservator,
Law transferred “tens of thousands of dollars” from his mother’s accounts into his
personal accounts and spent much of it on his own expenses.
After his mother died in January 2012, Law was charged with exploitation of an
elder person, exploitation of a disabled adult, perjury, filing a false document, making a
false statement, and ninety-six counts of theft by taking. A jury convicted him for
exploitation of a disabled adult, perjury, using a false document, and nine counts of theft
by taking that occurred while he was his mother’s guardian and conservator. Law
appealed on the below contentions of error, but the Court of Appeals affirmed the lower
court’s ruling.
First, Law argued that the trial court erred when it denied his motion to
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quash/special demurrer to the counts of theft by taking and exploitation of a disabled
adult. The Court of Appeals affirmed the trial court’s ruling, stating that Law failed to
show resulting harm or prejudice.
Second, Law contended that the trial court erred by failing to dismiss prospective
jurors who indicated during voir dire that they would presume Law guilty due to the
numerous indictments. The Court of Appeals found no manifest abuse of discretion
because, when further questioned by the judge, the jury members indicated that they
could follow the court’s instructions that the indictment was not evidence and that the
defendant was innocent until proven guilty.
Third, Law contended it was error for the trial court to exclude on hearsay
grounds evidence showing why the State prosecuted him. The Court of Appeals held that
because Law did not offer any legal argument as to why the proffered document was not
hearsay, he had abandoned the argument.
Fourth, Law argued that there was no sufficient evidence to support his
conviction of exploitation of a disabled adult because Georgia law regarding persons
holding a durable power of attorney was, at the time, rather vague as to whether such
persons could give themselves gifts from the principal’s property. However, the Court of
Appeals found this argument unconvincing because the jury convicted Law of crimes
that happened after he filed the guardianship and conservator petition, and the law for
guardians and conservators was very clear regarding the duty of undivided loyalty that a
guardian or conservator owes to a ward. Moreover, the letters of guardianship and
conservatorship expressly directed that Law act in his mother’s best interests, keep her
property separate from his own, and not dispose of it without a court order. Regarding
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Law’s actions with his mother’s joint account, the law regarding joint accounts clearly
expresses a presumption that parties funding joint accounts have no intent to make a
gift of the account’s funds during their lifetime. In sum, the Court of Appeals held that
there was sufficient evidence presented to the jury for the jury to conclude that “Law
acted with guilty knowledge and criminal intent when taking funds from his mother’s
account.”
Fifth, Law argued that it was error for the trial court to not include jury charges
on gifts and undue influence definitions. The Court of Appeals stated that Law did not
propose the charges or object about their omission at the time of the hearing, and there
was no plain error because Law failed to show that the lack of definition for those terms
probably affected the outcome of his case.
Sixth, Law stated that the trial court erred because it did not define mistake of
fact, impacting the jury’s determination of the counts of perjury and use of a false
document. Law claimed that he filled out the Petition completely and correctly,
indicating that it was his attorney or his attorney’s staff that made the errors in the
Petition. The Court of Appeals held that because Law reviewed and verified the Petition,
if there were any errors, Law “superinduced those errors” and that therefore there was
no mistake of fact. Even if there were, other jury charges included the same essential
concepts.
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c) In re Wertzer (“Wertzer III”), ___ Ga. App. ___, 829 S.E.2d 168 (Mar. 2019).
This is the third appearance of this case in the Georgia Court of Appeals. Grace and Saul
Wertzer are divorced parents of Sierra, their incapacitated adult daughter. In December,
2013, when Sierra turned 18, Grace sought and obtained guardianship of Sierra. The
order gave Saul supervised visitation rights and Grace appealed claiming Saul should
have no rights to visitation. She did not prevail. In Re Estate of Wertzer, 330 Ga. App.
294 (765 S.E.2d 425) (Nov. 2014) (Wertzer I). After Grace’s case was resolved, Saul
petitioned to modify the guardianship in February, 2016, asking for removal of the
supervision requirement. The probate court granted Saul’s petition finding that Sierra
should be allowed to communicate freely and privately with Saul, and should be given
the least restrictive form of guardianship. Grace appealed claiming the probate court
erred by (1) granting Saul’s request for a protective order against discovery of his
finances; (2) modifying the guardianship because there had been no significant change
in circumstances; and (3) requiring that she split the costs of Sierra’s guardian ad litem.
The Court of Appeals disagreed on her first two claims and found no reversible error in
the probate court’s ruling; however, it found merit in her third claim. The Court of
Appeals vacated the litigation award and remanded the case to the probate court with
direction for further proceedings. In Re Estate of Wertzer, Ga. App. A17A1223,
(unpublished) (Oct. 2017). (Wertzer II). The probate court then found that the fees paid
to the court-appointed attorney for Sierra in the earlier case should be allocated to
Sierra’s estate, as the attorney’s services solely benefitted Sierra as ward. However, the
probate court divided responsibility for the guardian ad litem’s fees equally among
Sierra, her mother and her father, reasoning that these were a “reasonable and
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necessary expense of litigation in which all parties sought relief and/or benefitted from
the appointment of the guardian ad litem.” Grace appealed and the Court of Appeals
reversed the probate court, holding that the costs of the GAL should not be assessed
against the mother. The probate court had characterized the GAL fees as an “expense of
litigation”. Grace, on appeal, insisted that the GAL fees were in fact “attorney’s fees.”
The Court of Appeals concluded that they were neither but instead classified the GAL
fees as a “cost of litigation.” The Court of Appeals cited case law decided under the pre2005 Georgia Guardianship Code as well as cases that dealt with the treatment of GAL
fees in divorce and child custody cases. The Court of Appeals then pointed out that
“costs” of litigation may not be awarded unless authorized by statute or contract. The
Court of Appeals examined the Georgia guardianship statutes and found nothing in
them that allowed for the award of costs. The Court of Appeals then looked to whether
OCGA § 9-11-54 allows such an award. OCGA § 9-11-54 provides that costs in a civil
action “shall be allowed as a matter of course to the prevailing party unless the court
otherwise directs…. (emphasis added). But the Court of Appeals pointed out that a
guardianship proceeding is not an adversary proceeding and thus there is no “prevailing
party.” Thus, the Court of Appeals concluded that the probate court had erred in
assessing a portion of the GAL fees against Grace. The Court of Appeals also examined
the wording of OCGA § 29-4-22(b), which limits a guardian’s personal liability as
follows:
[a] guardian, solely by reason of the guardian-ward relationship, is not personally
liable for: (1) The ward's expenses or the expenses of those persons who are
entitled to be supported by the ward; (2) Contracts entered into in the guardian's
fiduciary capacity; (3) The acts or omissions of the ward; (4) Obligations arising
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from ownership or control of property of the ward; or (5) Other acts or omissions
occurring in the course of the guardianship.
The Court of Appeals recognized that this statute did not mention costs but said “that
the fact that the General Assembly decided that the guardian of a ward cannot be liable
for certain things does not compel the conclusion that guardians are therefore liable for
costs of litigation.” Quoting now-deceased Justice Antonin Scalia’s book on statutory
construction, the Georgia Court of Appeals concluded that silence in a statute is merely
that – silence.

2. Guardianship of Minors
a) Patten v. Ardis, 304 Ga. 140, 816 S.E.2d 633 (June, 2018).
Robert Shaughnessy and Katie Patten married and conceived a child in 2015.
Shaughnessy died later that year, and after the child was born, Patten allowed
Shaughnessy’s mother, Mary Jo Ardis, to visit the baby on a few occasions. However,
friction developed between Patten and Ardis, and Ardis filed a petition pursuant to
OCGA § 19-7-3(d) for court-ordered visitation with the child. OCGA § 19-7-3(d) reads as
follows:
[I]f one of the parents of a minor child dies, is incapacitated, or is
incarcerated, the court may award the parent of the deceased,
incapacitated, or incarcerated parent of such minor child
reasonable visitation to such child during his or her minority if the
court in its discretion finds that such visitation would be in the
best interests of the child.
Patten moved to dismiss the Petition on the ground that OCGA § 19-7-3(d)
“unconstitutionally impairs a parent’s ‘right to raise his or her child without undue state
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interference.’” The trial court denied Patten’s Motion and granted Ardis’s Petition,
holding that said visitation was in the best interests of the child. Patten appealed.
The Georgia Supreme Court ruled that OCGA § 19-7-3(d) “violates the right of
parents to the care, custody, and control of their children” as guaranteed by the Georgia
Constitution of 1983 and is, therefore, unconstitutional. The court laid the historical and
legal framework for its rationale by showing that the principle of parents possessing the
paramount right to the care, custody and control of their minor children has been
consistently present in both federal and Georgia law from their inception in English
common law through the present time. Early U.S. common law, consistent with early
Georgia cases, found that this paramount right of parents could only be overcome by “a
showing of harm or threat of harm to the child.” The court quoted from Miller v.
Wallace, decided by the Georgia Supreme Court in 1886, to show that parents have
prima facie right of custody. The court is only permitted to exercise its discretion to
award custody to grandparents if the parent(s) voluntarily relinquish parental rights,
abandon the child or are found unfit to parent, or some other exceptional cause exists.
All the above conditions must be “established by clear and strong evidence” before the
court may exercise such discretion.
The Georgia Supreme Court had previously found that this paramount right is
secured by the Georgia Constitution. In 1995, it ruled in Brooks v. Parkerson that the
Grandparent Visitation Act of 1988 was unconstitutional because it “authorized an
award of visitation to a grandparent over the objection of fit parents based simply on the
best interests of the child, without a clear and convincing showing of actual or imminent
harm to the child.” Even if a court found it desirable for the child under question to
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maintain contact with a grandparent, that finding would be irrelevant without such
showing of harm. The U.S. Supreme Court has also found in recent precedent that “the
right of fit parents to the care, custody, and control of their children is secured by the
United States Constitution.” See, e.g., Troxel v. Granville, 530 U.S. 57, 65 (II) (2000).
In 2012, the Georgia legislature enacted OCGA § 19-7-3(d), the statute at issue in
this case, known as the Grandparent Visitation Rights Act of 2012. The holding in
Patten v. Ardis states that OCGA § 19-7-3(d) is “materially indistinguishable” from the
Grandparent Visitation Act of 1988. Although OCGA § 19-7-3(d) applies only in a
limited set of circumstances–namely, if one of the child’s parents became deceased,
incapacitated, or incarcerated–it still “suffers from the same constitutional infirmity” as
the prior Act because it allows “a court to set aside the decisions of a fit parent about
what is best for his or her child, without clear and convincing proof that those decisions
have harmed or threaten to harm the child, and based simply on the conclusion of a
judge that he knows better than the parent what is best for the child.” Because it found
that the statute violates the Georgia Constitution, the court declined to rule on whether
it also violates the United States Constitution.
b) In re Estate of Russell, 347 Ga. App. 358, 819 S.E.2d 68 (Sept. 2018).
This case is a pro se appeal by a mother who had sought to remove her daughter’s aunt
as her guardian. Presiding Judge McFadden began his appellate opinion in this way:
This court is a court of review. We cannot receive evidence. We can only consider
evidence that had been received by the trial court. And when that evidence is in
conflict, we must defer to the trial court about whom to believe. Our authority to
reverse the decisions of trial courts is limited to cases where they have failed to
follow controlling legal rules, where they have overstepped the boundaries of
their broad discretion, or where their rulings are unsupported by any evidence.
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It is difficult to craft an argument adjusted to those constraints on our authority.
Litigants often fail in their efforts to do so, particularly pro se litigants. So it is in
this case.
In 2016, Melanie Yeaton filed a petition for the appointment of her adult daughter,
Stephanie Russell. Ms. Yeaton, Ms. Russell, Ms. Yeaton’s attorney and Ms. Russell’s
grandmother all requested that Ms. Russell’s aunt, Nancy Copeland, be appointed
guardian should the probate court find the need for a guardian. Ms. Copeland was
appointed. Less than a year later, Ms. Yeaton sought to have Ms. Copeland removed as
guardian and to have herself appointed guardian, alleging that Ms. Copeland was not
acting in Ms. Russell’s best interest. The probate court denied the removal petition. No
transcript was made of the hearing. Ms. Yeaton than appealed pro se to the Georgia
Court of Appeals. The Court of Appeals affirmed the probate court’s decision. The
Court of Appeals pointed out that Ms. Yeaton’s brief “does not contain any citations to
the record; does not contain a proper enumeration of errors, and instead lists several
Georgia code sections as a purported enumeration of errors; does not state how any
purported error was preserved for consideration; does not state any applicable
standards of review; and does not contain any meaningful argument, relying instead
upon allegations of fact unsupported by any citations to the record. Ms. Yeaton had also
improperly attached 20 pages of documents to her brief. The Court of Appeals, citing
past case law, stated that “pro se status does not excuse [her] from compliance with the
substantive and procedural requirements of the law, including the rules of this [c]ourt.”
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H. NON-PROBATE ASSETS / RETIREMENT PLANS
I. DEEDS
[No cases during the reporting period]
J. POWERS OF ATTORNEY AND ADVANCE DIRECTIVES
[No cases during the reporting period].
K. ATTORNEY DISCIPLINE AND MALPRACTICE
[No cases during the reporting period].
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II. GEORGIA LEGISLATION – 2019
A. Revisions to the Georgia Guardianship & Conservatorship Code – HB 70
In 2019, the Georgia legislature amended Title 29 of the Georgia Code for the
primary purpose of conforming the Georgia Guardianship & Conservatorship Code with
the changes that were made when Georgia enacted the Uniform Adult Guardianship,
Conservatorship, & Protective Proceedings Jurisdiction Act (2016) and the Revised
Fiduciary Access to Digital Assets Act (2018).
The amendments do not become effective until January 1, 2020.
The 2019 bill contains substantive revisions/clarifications relating to the award
and allocation of attorney fees, expenses, and court costs in guardianship and
conservatorship cases and the compensation paid to lawyers and professional
evaluators.
Allocation of costs, compensation, fees, and expenses: New O.C.G.A. §29-9-3 treats all
costs of court,1 compensation, fees, and expenses awarded by the court2 in the same
manner, thus eliminating the need for appellate court attention to placing the award in
one particular category. Subsection (a) of new O.C.G.A. §29-9-3 provides the general
rule that these amounts “may be assessed and shall be paid as directed by the court in
the exercise of its sound discretion and as the court may deem in the best interest of the

1

The Code section defines these as “costs of court under Code Sections 15-9-60 and 15-9-126 or other
applicable law.”
2
The Code Section refers to “all compensation, fees, and expenses awarded by the court under
subsections (a) and (b) of Code Section 29-9-15 [which refers to fees and expenses of legal counsel and
guardians ad litem], under Code Section 29-9-16 [which refers to fees for evaluators], or under Code
Section 29-9-18 [which relates to a proceeding to examine the sealed records of a guardianship or
conservatorship].”
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minor, proposed ward, or ward who is the subject of the particular proceedings.”3
Subsections (b) and (c) then add factors that the court is to consider in determining the
allocation of these amounts.
Subsection (b) deals exclusively with proceedings for the appointment of a
guardian or conservator. In making the allocation, the court “shall consider” the
following:
1) the estate of the minor or ward if a guardian or conservator is appointed;
2) the conduct of the petitioners if no guardianship or conservatorship is
appointed;
3) the county of the court that is exercising jurisdiction if the court finds that the
party on which the costs, compensation, fees, and expenses are cast does not have
sufficient assets to pay them;
4) the conduct of any party or other person who has been the perpetrator of
abuse, neglect, or exploitation against the minor or proposed ward if the judge who
presided over the hearing includes a finding that such action has occurred and identifies
the perpetrator; or
5) any property or fund or proceeds that were recovered on behalf of or in favor
of the minor or ward “in accordance with an order assessing such costs, compensation,
fees, and expenses against such property, fund or proceeds.”
Subsection (c) deals with all other proceedings relating to guardianships and

3

This sentence applies “[e]xcept as otherwise ordered by the court under paragraph (2) of subsection (a)
o Code Section 29-4-10, under paragraph (2) of subsection (a) of Code Section 29-5-10, or under
subsection (b) of Code Section 29-11-16.” These Code Sections relate to the authority of the court to
assess costs, etc., against a party whose “unjustifiable conduct” caused the court to acquire jurisdiction.
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conservatorships that are governed by Chapters 2-7 and 11 of Title 29. Subsection (b)
begins by repeating the general rule that the costs, compensation, fees, and expenses are
to be assessed and paid as the court in its discretion deems to be in the best interest of
the minor, proposed ward, or ward who is the subject of the proceedings. This
subsection then enumerates different possible parties or funds that will be responsible
for the payment of the awarded amounts. These are:
1) the estate of the minor or ward for whom a guardian or conservator has been
appointed but only if the court determines that the proceeding was brought in the best
interest of the minor or ward;
2) the petitioners or movants in the proceeding;
3) the guardian or conservator or the surety on the guardian’s or conservator’s
bond if:
A) the guardian or conservator admits to a violation of any obligation of
the guardian or conservator in his, her, or its representative capacity;
B) the court finds that the guardian or conservator has committed or
threatened to commit a breach of fiduciary duty;
C) the court revokes the guardian’s or conservator’s letters or imposes
sanctions; or
D) the court finds that the guardian or conservator has committed
misconduct or acted contrary to the minor’s or ward’s best interest;
4) the county of the court that is exercising jurisdiction if the court finds that the
party on which the costs, compensation, fees, and expenses are cast does not have
sufficient assets to pay them;
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5) the conduct of any party or other person who has been the perpetrator of
abuse, neglect, or exploitation against the minor or proposed ward if the judge who
presided over the hearing includes a finding that such action has occurred and identifies
the perpetrator;
6) any property or fund or proceeds that were recovered on behalf of or in favor
of the minor or ward “in accordance with an order assessing such costs, compensation,
fees, and expenses against such property, fund or proceeds.”
Subsection (d) of new O.C.G.A. §29-9-3 provides that any award made under this
Code Section may be enforced by a judgment, a writ of fieri facias, execution, or
attachment for contempt.

Compensation of Attorneys and Professional Evaluators: O.C.G.A. §29-9-15, as
enacted in the 2005 Revised Guardianship Code, provided that any legal counsel or
guardian ad litem who was appointed in a guardianship or conservatorship proceeding
“shall be awarded” reasonable fees. These fees were to be commensurate with the tasks
performed and the time devoted to the proceeding and any appeals. The 2019
amendment (effective January 1, 2020) reproduced these provisions as subsection (a) of
§29-9-15, with some refinements. The revised Code subsection applies to any
proceeding brought “pursuant to Chapter 2, 3, 4, 5, 7, or 11” of Title 29. The revised
subsection clarifies that the award of fees may be “voluntarily waived.” The revised
subsection also covers both “reasonable fees” and “expenses.”
As an alternative to having appointed counsel, a proposed ward may also retain
his or her own counsel. The 2019 amendment to the 2005 Revised Guardianship Code
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(effective January 1, 2020) added a new subsection (b) to O.C.G.A. §29-9-15. This
subsection clarifies and codifies that the court may also award reasonable fees and
expenses to any legal counsel who is retained by or on behalf of a minor, a proposed
ward, the petitioner(s) and any other party to the proceeding. The court is to act “in
exercise of its sound discretion and as the court may deem to be in the best interest of
the minor, proposed ward, or ward who is the subject of the proceeding.”
The 2019 amendment, in subsection (b) of revised O.C.G.A. §29-9-16, addresses
the payment to an evaluating physician, psychologist, or licensed clinical social worker
whose attendance is required at a hearing on the appointment of a guardian or
conservator, the appointment of an emergency guardian or conservator, the termination
of a guardianship or the modification of a conservatorship, other than pursuant to a
subpoena requested by a party to the proceeding. The revised Code Section provides
that, rather than a flat fee of $75.00, the physician, psychologist, or licensed clinical
social worker shall receive a reasonable fee that is commensurate with the tasks
performed plus actual expenses.

B. Payment of deposits of deceased intestate depositers – H.B. 490
O.C.G.A. §7-1-239 is amended to increase the amount that can be paid out by a
financial institution to an intestate decedent’s family members (without the necessity of
administration) from $10,000 to $15,000 and spells out the information that must be
included in the affidavit that is provided to the financial institution.
Revised subsection (c) of this Code section is amended to provide that, if none of
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the family members named in the statute apply to receive the deposited funds within 45
days (down from 90 days) of the death of the decedent, the financial institution may
apply funds up to $15,000 to pay the funeral expenses of the decedent and expenses of
the decedent’s last illness. The revised Code section also contains a form affidavit to be
presented to the financial institution by the provider of services for the funeral expenses
and expenses of the last illness.

C. Equitable Caregivers Act – HB 543
House Bill 543, which enacted new O.C.G.A. §19-7-3.1, allows third parties to
establish standing to petition the court for status as a child’s “equitable caregiver.” Once
the court has deemed the third party to be an equitable caregiver, the court can enter an
order establishing “parental rights and responsibilities” for the equitable caregiver,
“including, but not limited to, custody or visitation.” Unlike an adoption, however,
granting a third party equitable caregiver status does not “disestablish the parentage of
any other parent.”
To become an equitable caregiver, a person must file a pleading and a sworn
affidavit and serve it on the child’s parents, legal guardians, or any other party. If a party
contests the petition, the party must file a responsive pleading and an affidavit. If the
court determines from the facts alleged in the pleadings and affidavits that the
petitioner has established prima facie evidence that he or she has met the required
elements to be an equitable caregiver, the case can proceed to adjudication. As an
alternative to adjudication, the child’s parent(s) may consent for the petitioner to have
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equitable caregiver status, or the status may be awarded on the basis of a written
agreement between the petitioner and the child’s parent(s).
There are certain situations where a third-party petition for equitable caregiver
status is not authorized. The first is when the child is living with both parents and the
parents are not separated. The second is when the relationship between the child and
the petitioner was established as a result of an O.C.G.A. § 15-11-3 (direct calendaring)
proceeding. Finally, courts will not authorize such petitions when DFCS has an open
case regarding the child or the child’s parent.
The purpose of HB 543 is to allow an individual to establish standing to seek
custody or visitation of a child although the individual is not the child’s parent. This
statute is similar to statutes in many other states that allow a third party to have
standing to request custody or visitation of a minor child, such as de facto parent
status.4 The general definition of a de facto parent reflects the elements for establishing
standing as an equitable caregiver under HB 534.5 Key similarities include a
requirement that the de facto parent or equitable caregiver be a caregiver for the child
without expecting financial compensation, and that the child’s parent(s) agreed to the
petitioner’s relationship with the child.

4

Rebecca E. Hatch, Litigation for De Facto Parent to Seek Child Custody or Visitation, 143 AM.
JURIS. TRIALS 441, § 1 (2019).
5
Id. at § 4. Although specific language varies depending upon the state, generally states define a
de facto parent as
[A]n adult who (1) is not the child's legal parent; (2) has, with consent of
the child's legal parent, resided with the child for a significant period; and
(3) has routinely performed a share of the caretaking functions at least as
great as that of the parent who has been the child's primary caregiver
without any expectation of compensation for this care.
Id.
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The elements necessary for an individual to establish standing as an equitable
caregiver, which the court must find by clear and convincing evidence, include showing
that the individual has “[f]ully and completely undertaken a permanent, unequivocal,
committed, and responsible parental role in the child's life; (2) Engaged in consistent
caretaking of the child; (3) Established a bonded and dependent relationship with the
child, the relationship was fostered or supported by a parent of the child, and such
individual and the parent have understood, acknowledged, or accepted or behaved as
though such individual is a parent of the child; (4) Accepted full and permanent
responsibilities as a parent of the child without expectation of financial compensation;
and (5) Demonstrated that the child will suffer physical harm or long-term emotional
harm and that continuing the relationship between such individual and the child is in
the best interest of the child.”
Factors that the court should consider to determine whether harm exists are
those “related to the child’s needs, including, but not limited to: (1) Who are the past
and present caretakers of the child; (2) With whom has the child formed psychological
bonds and the strength of those bonds; (3) Whether competing parties evidenced an
interest in, and contact with, the child over time; and (4) Whether the child has unique
medical or psychological needs that one party is better able to meet.”
It is important to note that one of the elements for equitable caregiver status is
that a parent of the child not only supported the relationship between the child and the
petitioner but also expressed understanding or acted as though the petitioner was the
child’s parent (see element three). This is a key point because a parent does not have to
be deemed “unfit” for someone else to be an equitable caregiver. Unless a parent is
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deemed to not be fit, courts must honor parents’ “fundamental right to make decisions
concerning the care, custody, and control of their children”6 See Troxel v. Granville, 530
U.S. 57 (2000) (ruling that ordering grandparent visitation over a fit mother’s
objections was unconstitutional in part because that order did not consider the mother’s
determination of the best interests of her child).

6

Hatch, supra note 3, at § 4.
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of
three hours of continuing legal education activity in the area of trial practice. These trial practice
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited”
provider of “approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years.
Excess trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure
at the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

