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Who are we?

SOLACE is a program of the State 

Bar of Georgia designed to assist 

those in the legal community who 

have experienced some significant, 

potentially life-changing event in their 

lives. SOLACE is voluntary, simple and 

straightforward. SOLACE does not 

solicit monetary contributions but 

accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

HOW 
CAN WE 
HELP YOU?

How does SOLACE work?

If you or someone in the legal 

community is in need of help, simply 

email SOLACE@gabar.org. Those emails 

are then reviewed by the SOLACE 

Committee. If the need fits within the 

parameters of the program, an email 

with the pertinent information is sent 

to members of the State Bar. 

What needs are addressed?

Needs addressed by the SOLACE 

program can range from unique medical 

conditions requiring specialized referrals 

to a fire loss requiring help with clothing, 

food or housing. Some other examples 

of assistance include gift cards, food, 

meals, a rare blood type donation, 

assistance with transportation in a 

medical crisis or building a wheelchair 

ramp at a residence.



A solo practitioner’s 

quadriplegic wife needed 

rehabilitation, and members 

of the Bar helped navigate 

discussions with their 

insurance company to obtain 

the rehabilitation she required.

A Louisiana lawyer was in need 

of a CPAP machine, but didn’t 

have insurance or the means 

to purchase one. Multiple 

members offered to help.

A Bar member was dealing 

with a serious illness and in 

the midst of brain surgery, 

her mortgage company 

scheduled a foreclosure on 

her home. Several members 

of the Bar were able to 

negotiate with the mortgage 

company and avoided the 

pending foreclosure.

Working with the South 

Carolina Bar, a former 

paralegal’s son was flown 

from Cyprus to Atlanta 

(and then to South Carolina) 

for cancer treatment. 

Members of the Georgia and 

South Carolina bars worked 

together to get Gabriel and 

his family home from their 

long-term mission work. 

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously 

stepped up and used their resources to help find solutions for those in need.

The purpose of the SOLACE program is to allow the legal community to 
provide help in meaningful and compassionate ways to judges, lawyers, 

court personnel, paralegals, legal secretaries and their families who 
experience loss of life or other catastrophic illness, sickness or injury. 

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this 
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their 
names are listed on the AGENDA page(s) of this book, and their contributions to the success  
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned. All of us at ICLE hope your attendance will  
be beneficial, as well as enjoyable. We think that these program materials will provide a great 
initial resource and reference for you.

If you discover any substantial errors within this volume, please do not hesitate to inform us. 
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.

Your comments and suggestions are always welcome.

Sincerely,  
Your ICLE Staff

Jeffrey R. Davis 
Executive Director, State Bar of Georgia

Rebecca A. Hall 
Associate Director, ICLE





Presiding:
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FRIDAY, JULY 12, 2019

 7:15  CONTINENTAL BREAKFAST

 8:00  WELCOME
  Jenny R. Culler, Chair, Senior Assistant County Attorney, Fulton County Board of Health,   
  Atlanta, GA

 8:05  GEORGIA AND FEDERAL WASTE LAW UPDATE
  Brooke F. Dickerson, Arnall Golden Gregory LLP, Atlanta, GA
  Mike Elster, Unit Manager EPD

 9:00  PFAS FUSS: WHEN (NOT IF) YOU FIND PFAS AT YOUR PROPERTY, WHAT SHOULD 
YOU DO? AN OVERVIEW OF CURRENT REGULATORY EFFORTS TO ADDRESS PFAS 
CHEMICALS

  Charles M. Denton, II, Barnes & Thornburg LLP, Atlanta, GA
  Mark Benotti, Ph.D., NewFields, Boston, MA
  Herwig Goldemund, Ph.D., Senior Scientist, Geosyntec Consultants, Atlanta, GA
  Aaryn Jones, U.S. EPA Region 4, Atlanta, GA

 9:55  BREAK

 10:05  GEORGIA ENVIRONMENTAL CASE LAW UPDATE
  Douglas A. Henderson, King & Spalding LLP, Atlanta, GA

 11:00  CLEAN WATER ACT “WATERS OF THE UNITED STATES” RULEMAKING: WHAT 
WOULD THE PROPOSED RULE DO?

  Megan H. Huynh, Southern Environmental Law Center, Atlanta, GA
  Sarah Jones, Ph.D., Brown & Caldwell, Atlanta, GA
  Patrick Runge, King & Spalding LLP, Atlanta, GA

 12:00  KEYNOTE: US EPA UPDATE ON CHANGES TO THE REGION
  Leif A. Palmer, Regional Counsel, U.S. EPA Region 4, Atlanta, GA

 12:40  ADJOURN

 5:30  COCKTAIL RECEPTION
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SATURDAY, JULY 13, 2019

 7:15  CONTINENTAL BREAKFAST

 8:00  WELCOME
  Kevin Jeselnik, Vice Chair, Chattahoochee Riverkeeper Inc., Atlanta, GA

 8:05  PROFESSIONALISM
  Hon. Brian M. Rickman, Georgia Court of Appeals, Atlanta, GA

 9:05  TSCA: AN UPDATE ON IMPLEMENTATION OF THE LAUTENBERG AMENDMENTS 
AND NEW USE RULES

  David Meezan, Kazmarek Mowrey Cloud Laseter LLP, Atlanta, GA
  Leif A. Palmer, Regional Counsel, U.S. EPA Region 4, Atlanta, GA

 9:55  BREAK

 10:10  NUISANCE LAW IN ENVIRONMENTAL LITIGATION
  Brian E. Daughdrill, Giacoma Roberts & Daughdrill LLC, Atlanta, GA
  Kimberly A. “Kasey” Sturm, Weissman, Atlanta, GA
  William J. “Bill” Keogh, III, Hull Barrett PC, Augusta, GA

 11:05  SPECIAL ISSUES IN ENVIRONMENTAL LAW: COASTAL ENVIRONMENTAL ISSUES, 
IMPACTS OF THE WATER WARS ON GEORGIA’S AGRICULTURE INDUSTRY AND 
MORE

  Craig K. Pendergrast, Taylor English Duma LLP, Atlanta, GA
  April S. Lipscomb, Southern Environmental Law Center, Atlanta, GA

 12:05  ETHICS

 1:05  CLOSING REMARKS
  Jenny Culler
  Kevin Jeselnik

 1:10  ADJOURN
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There are Thousands of PFAS…
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Moving Beyond the Tip of the PFAS Iceberg

Problem Statement

We have to balance the need to measure only what is 
regulated versus the ability to obtain valuable forensic 
information afforded by more comprehensive PFAS 
methods.
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An Art History Analogy

Common Lists of PFAS Analytes 
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Former Refinery Site

Refinery closed in late 
1990s

Firefighting training area 
and at least one fire 
where AFFFs were used

AFFF plume 
communicating with a 
river where PFAS has 
been detected

Proximate WWTP 
discharging to river

Former Refinery Site

Analysis 1

55 samples (51 GW, 3 
SW and 1 WWTP outfall) 
analyzed for 6 individual 
PFAS compounds

Better geospatial 
coverage, but poorer 
PFAS forensic 
“resolution”
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Former Refinery Site

Analysis 2

23 samples (19 GW, 3 
SW and 1 WWTP outfall) 
analyzed for 32 
individual PFAS 
compounds

Poorer geospatial 
coverage, but better 
PFAS forensic 
“resolution”

Principal Component Analysis (PCA)

PCA is a multivariate statistical procedure that uses 

an orthogonal transformation to convert a set of 
observations of possibly correlated variables into a 

set of values of linearly uncorrelated variables called 

principal components.

Translation – PCA identifies and graphically shows the 
most important features of data that describe 
similarities and differences between sample 
chemistries within a dataset.
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Analysis 1 (PFAS6) PCA Results

Analysis 1 (PFAS6) PCA Results
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Analysis 1 (PFAS6) PCA Results

Analysis 1 (PFAS6) PCA Results
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Analysis 1 (PFAS6) PCA Results

Analysis 1 (PFAS6) PCA Conclusions

Using the six UCMR3 compounds only, the PFAS 

signature on the site is not materially different from 
that of the WWTP outfall sample or the river samples.

i.e., we cannot say that the site is not contributing to 
PFAS in the river.
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Analysis 2 (PFAS32) PCA Results

Analysis 2 (PFAS32) PCA Results
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Analysis 2 (PFAS32) PCA Results

Analysis 2 (PFAS32) PCA Results
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River Samples

As the water in the river moves 
past the site

Concentrations of PFCAs 
and PFSAs do not increase

Concentration of 
NEtPFOSAE increases

NEtPFOSE

N-ethyl perfluorooctosulfonoamidoethanol

PFOS “precursor”

More volatile than other PFAS

Primarily used to treat paper

Not a known component of AFFF formulations and 
not found in AFFF source area

Also an indicator of a landfill PFAS source
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Summary of PFAS Trends

AFFF plume has 
unique signature and is 
migrating towards river

Groundwater along 
river and away from 
plume and WWTP 
effluent enriched in 
PFCAs

River enriched with 
NEtPFOSE which likely 
stems from landfill

Analysis 2 (PFAS32) PCA Conclusions

Using the larger PFAS analyte list, the PFAS signature 

on the site and the WWTP signature are materially 
different from the signature in the river.

The increase in PFAS concentration in the river as 

water moves past the site is due to a former landfill, 
and not due to the former refinery PFAS plume (or the 

WWTP).
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The Art History Analogy Revisited

Questions?

Mark J. Benotti, Ph.D.

Senior Environmental Chemist
NewFields

300 Ledgewood Place, Suite 305

Rockland, MA 02370

(781) 347-1132

mbenotti@newfields.com
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Environmental Law Section Annual Summer Seminar 
July 2019

Clean Water Act – “Waters of the United 
States” Rulemaking: What Would the 

Proposed Rule Do?

Patrick Runge, King & Spalding

WOTUS Definition Revision – Policy 

Executive Order 13778 (2017): Nation’s waters should be kept free of 
pollution in a manner that:

promotes economic growth
minimizes regulatory uncertainty
prevents federal overreach (federalism) 

Proposed Rule (Feb. 2019): Revision of 2015 rule intended to:
preserve traditional State sovereignty over land and water 
resources
provide clarity and predictability to agencies, States, Tribes, 
regulated community, and public
ensure that the agencies are operating within the scope of the 
federal government’s authority
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WOTUS Definition Revision

Inputs/Restraints:
CWA text and Supreme Court guidance
Emerging science regarding hydrological 
connectivity and water pollution
Trump administration priorities
State policies and reactions
Industry and environmental stakeholders

WOTUS Definition Revision - Policy

Rapanos:  Scalia vs. Kennedy on “navigable waters”
S: ‘‘…only those relatively permanent, standing or continuously 
flowing bodies of water ‘forming geographic features’ that are 
described in ordinary parlance as ‘streams[,] . . . oceans, rivers, 
[and] lakes,’ and “‘wetlands with a continuous surface 
connection’ to a relatively permanent water.” (at 4,159)

K: “a water or wetland must possess a `significant nexus' to 
waters that are or were navigable in fact or that could reasonably 
be so made,” such that “either alone or in combination with 
similarly situated lands in the region, [the water] significantly 
affect[s] the chemical, physical, and biological integrity of other 
covered waters more readily understood as ‘navigable.’” (Id.)
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WOTUS Definition Revision

What is the final likely outcome of the revision?
More diverse state regulation.

WOTUS and Groundwater

“The agencies have never interpreted ‘waters of the United 
States’ to include groundwater and would continue that 
practice through this proposed rule by explicitly excluding 
groundwater.” (84 Fed. Reg. at 4,190)

“The agencies propose to include an exclusion for 
groundwater . . . , including groundwater drained through 
subsurface drainage systems. The agencies added the 
subsurface drainage clarification to specify that even when 
groundwater is channelized in subsurface systems, like tile 
drains used in agriculture, it still remains subject to the 
exclusion.” (Id. at 4,193)
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WOTUS and Groundwater

Supplementing WOTUS Revision: EPA Interpretive 
Statement (April 23, 2019)

“The Agency’s view is that the best, if not the only, reading 
of the [CWA] is that all releases to groundwater are excluded 
from the scope of the NPDES program, even where 
pollutants are conveyed to jurisdictional surface waters via 
groundwater . . . because the CWA clearly evinces a purpose 
not to regulate groundwater, and because groundwater is 
extensively regulated under other statutory regimes, . . . any 
circumstance in which a pollutant is released from a point 
source to groundwater is categorically excluded from the 
CWA’s coverage. ” (84 Fed. Reg. 16,810, 16,814 )

WOTUS and Groundwater

Groundwater and hydrological connectivity
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WOTUS Groundwater Litigation 

- Kentucky Waterways Alliance v. Kentucky Utilities Co., 905 
F.3d 925 (6th Cir. 2018), and
- Tennessee Clean Water Network v. TVA, 905 F.3d 436 (6th 
Cir. 2018). 

Companion cases brought by environmental groups 
alleged coal ash ponds at coal-fired power facilities 
violated CWA
Ash ponds were allegedly leaking to groundwater that 
was hydrologically-connected to surface waters
Is a CWA permit required for discharge to groundwater 
that is hydrologically-connected to a surface water???

WOTUS Groundwater Litigation

Upstate Forever v. Kinder Morgan Energy Partners, L.P., 
887 F.3d 637 (4th Cir. 2018)

Approx. 369,000 gallons of gasoline accidentally spilled 
from underground pipeline near Belton, South Carolina
Operator repaired pipe and implemented remediation 
measures, recovering about 209,000 gallons from site
Environmental groups sued, claiming that pollutants 
continued to seep from the spill site, through 
groundwater, into surface waters
Is there an ongoing discharge or a point source???
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WOTUS Groundwater Litigation 

Sierra Club v. Virginia Elec. & Power Co., 903 F.3d 403 
(4th Cir. 2018)

Fourth Circuit inconsistency?
Environmental groups sued operator of coal power 
facility, alleging CWA violations related to discharge of 
arsenic from coal ash piles into surrounding surface 
waters via precipitation runoff
Are landfills and settling ponds “point sources” if they 
allow precipitation to percolate through them to the 
groundwater, which then carries pollutants to navigable 
waters??? 

WOTUS Groundwater Litigation

Hawai'i Wildlife Fund v. Cty. of Maui, 886 F.3d 737, 741 
(9th Cir. 2018)

County of Maui owns and operates four injection wells to 
dispose of treated effluent
Environmental group sued, claiming effluent percolated 
through groundwater to the Pacific Ocean
Tracer dye study showed about 84-day delay from 
injection to the Pacific Ocean and that about 64% of 
treated effluent reached the ocean
Is this a discharge of pollutants from a point source???
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WOTUS Groundwater Litigation 

Hawai’i Wildlife Fund v. County of Maui (con’t)
CIRCUIT SPLIT!!!!
Cert. granted by Supreme Court in Feb. 2019 on single 
issue:
(1) “Whether the Clean Water Act requires a permit when 
pollutants originate from a point source but are conveyed to 
navigable waters by a nonpoint source, such as groundwater.”
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Clean Water Act and Waters of the 
United States: Application of the 
Proposed Rule

Environmental Law Section Annual Summer Seminar

July 12, 2019 

Provide a clear, straightforward 
definition of Waters of the 
United State (WOTUS).  
Encourage states and tribes to 
regulate waters within their 
borders that are not under 
federal jurisdiction. 
Replace the patchwork 
framework for the Clean Water 
Act (CWA) jurisdiction that 
resulted from litigation 
challenging the 2015 rule. 

Why is the proposed rule needed?
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Proposed definition of WOTUS

Significant Nexus 
Ephemeral streams  
Ditches

What are the major changes?
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Waters fall within this 
term if it would 
“significantly affect the 
chemical, physical, or 
biological integrity of 
navigable or interstate 
water.”
EPA guidance defines  
“significant” as “more 
than speculative or 
insubstantial.”

Significant Nexus

However, the proposed rule eliminates Significant Nexus, 
and will result in:

Significant Nexus
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What does the elimination of 
Significant Nexus really mean? 

Waters are “adjacent” only if 
there is a direct hydrologic 
surface connection to 
jurisdictional waters.
Waters that do not physically 
touch a jurisdictional water at 
ground surface are not 
jurisdictional, including: 

isolated wetlands,  
isolated lakes and ponds, or  
groundwater.

Significant Nexus

Ephemeral streams are defined 
as “streams that flow only briefly 
during and following a period of 
rainfall.”
Proposed rule redefines 
“tributary” as streams that 
contribute intermittent or 
perennial flow to downstream 
jurisdictional waters. 
Streams with ephemeral flow are 
not tributaries and therefore not 
jurisdictional under the proposed 
rule. 

Ephemeral streams
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Ditches are newly defined as 
“artificial channels used to 
convey water.”
Under the proposed rule, a 
ditch is jurisdictional if it is a:

traditional navigable water, or a
tributary to a jurisdictional water. 

Non-jurisdictional ditches are:
constructed in upland,
with ephemeral flow, and include
most farm and roadside ditches.

Ditches

Under the new proposed definition, the photos below are 
all categorized as ditches, but not all are jurisdictional.

Ditches

Los Angeles River Santee Cooper LocksRoadside ditch
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Fewer waters are jurisdictional, which provides:
more flexibility for site development, and
the ability to fill ephemeral streams and isolated waters 
without a Section 404 permit.

Implications of the proposed rule

Federal vs. State jurisdiction:
Waters that are not jurisdictional under the proposed rule 
may still be considered State waters. 
Many states regulate waters within their borders, but others 
rely on federal protection. 
Will states revamp their regulations to cover State waters 
that are not federally jurisdictional?

Implications of the proposed rule

STATE
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Unintended consequences: 
ESA Section 7 and NHPA Section 106 
reviews and consultations are not 
triggered when a Section 404 permit 
is not needed.
Developers are still responsible for 
complying with ESA and NHPA.
Will states or local issuing authorities 
hold the developers accountable? 

Implications of the proposed rule

Thank you.

Questions?
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U.S. EPA Region 4
Atlanta, GA

STATE BAR SERIES



qwesy qwesy [CC BY 3.0 (https://creativecommons.org/licenses/by/3.0)]

Tewy [CC BY-SA 3.0 (http://creativecommons.org/licenses/by-sa/3.0/)]

Chapter 5 
1 of 15



Chapter 5 
2 of 15



Chapter 5 
3 of 15



Chemours

Chapter 5 
4 of 15



-

-

Joint Enforcement Actions
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NOTABLE RECOMMENDATIONS

NOTABLE RECOMMENDATIONS
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Professionalism
Presented By:

Hon. Brian M. Rickman
Georgia Court of Appeals
Atlanta, GA

STATE BAR SERIES



THE CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM
(Founded 1989)

A Brief History of the Chief Justice’s Commission on Professionalism 

Karlise Y. Grier, Executive Director

The mission of the Commission is to support and encourage lawyers to exercise the highest

levels of professional integrity in their relationships with their clients, other lawyers, the courts and

the public, and to fulfill their obligations to improve the law and legal system and to ensure access

to that system. 

After a series of meetings of key figures in Georgia’s legal community in 1988, in February

of 1989, the Supreme Court of Georgia created the Chief Justice’s Commission on Professionalism,

the first entity of this kind in the world created by a high court to address legal professionalism.  In

March of 1989, the Rules of the State Bar of Georgia were amended to lay out the purpose,

members, powers and duties of the Commission.  The brainchild of Justice Thomas Marshall and

past Emory University President James Laney, they were joined by Justices Charles Weltner and

Harold Clarke and then State Bar President A. James Elliot in forming the Commission.  The

impetus for this entity then and now is to address uncivil approaches to the practice of law, as many

believe legal practice is departing from its traditional stance as a high calling – like medicine and

the clergy – to a business.

The Commission carefully crafted a statement of professionalism, A Lawyers Creed and

Aspirational Statement on Professionalism, guidelines and standards addressing attorneys’

relationships with colleagues, clients, judges, law schools and the public, and retained its first

executive director, Hulett “Bucky” Askew.  Professionalism continuing legal education was

mandated and programming requirements were developed by then assistant and second executive

director Sally Evans Lockwood.  During the 1990s, after the Commission conducted a series of

convocations with the bench and bar to discern professionalism issues from practitioners’ views, the

State Bar instituted new initiatives, such as the Committee on Inclusion in the Profession (fka

Women and Minorities in the Profession Committee).  Then the Commission sought the concerns

of the public in a series of town hall meetings held around Georgia.  Two concerns raised in these

meetings were: lack of civility and the economic pressures of law practice.  As a result, the State Bar

of Georgia established the Law Practice Management Program.

Over the years, the Commission has worked with the State Bar to establish other programs

that support professionalism ideals, including the Consumer Assistance Program and the Diversity

Program.  In 1993, under President Paul Kilpatrick, the State Bar’s Committee on Professionalism

partnered with the Commission in establishing the first Law School Orientation on Professionalism

Program for incoming law students held at every Georgia law school.  This program was replicated

at more than forty U.S. law schools.  It engages volunteer practicing attorneys, judges and law

professors with law students in small group discussions of hypothetical contemporary

professionalism and ethics situations. 

In 1997, the Justice Robert Benham Community Service Awards Program was initiated to

recognize members of the bench and bar who have combined a professional career with outstanding

service to their communities around Georgia.  The honorees are recognized for voluntary

participation in community organizations, government-sponsored activities, youth programs,
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religious activities or humanitarian work outside of their professional practice or judicial duties. 

This annual program is now usually held at the State Bar Headquarters in Atlanta and is co-

sponsored by the Commission and the State Bar.  The program generally attracts several hundred

attendees who celebrate Georgia lawyers who are active in the community.

In 2006, veteran attorney and former law professor, Avarita L. Hanson became the third

executive director.  In addition to providing multiple CLE programs for local bars, government and

law offices, she served as Chair of the ABA Consortium on Professionalism Initiatives, a group that

informs and vets ideas of persons interested in development of professionalism programs. She

authored the chapter on Reputation, in Paul Haskins, Ed., ESSENTIAL QUALITIES OF THE

PROFESSIONAL LAWYER, ABA Standing Committee on Professionalism, ABA Center for

Professional Responsibility (July 2013) and recently added to the newly-released accompanying

Instructor’s Manual (April 2017).  Ms. Hanson retired in August 2017 after a distinguished career

serving the Commission.

Today, the Commission, which meets three times per year, is under the direction and

management of its fourth executive director, attorney Karlise Yvette Grier.  The Commission

continues to support and advise persons locally, nationally and globally who are interested in

professionalism programming and maintains a resource library to support its mission.  The Chief

Justice of the Supreme Court of Georgia serves as the Commission’s chair, and Chief Justice P.

Harris Hines currently serves in this capacity.  The Commission has twenty-two members

representing practicing lawyers, the state appellate and trial courts, the federal district court, all

Georgia law schools and the public. (See Appendix A).  In addition to the executive director, the

Commission staff includes Terie Latala (Assistant Director) and Nneka Harris Daniel

(Administrative Assistant).  With its chair, members and staff, the Commission is well equipped to

fulfill its mission and to inspire and develop programs to address today’s needs of the legal

profession and those concerns on the horizon.  (See Appendix B).  

The Commission works through committees (Access to Justice, Finance and Personnel,

Educational Video Projects, Professionalism Curriculum, Benham Awards Selection) in carrying

out some of its duties.  It also works with other state and national entities, such as the American Bar

Association’s Center for Professional Responsibility and its other groups.  To keep Georgia Bar

members abreast of professionalism activities and issues, there is a regular column on the

Professionalism Page of every issue of the Georgia Bar Journal.  Current Commission projects

include: globalization of the law, the delivery of legal services, addressing issues of lawyers aging

in the practice of law, intergenerational communications, innovations in professionalism law school

curriculum and supporting access to justice initiatives. 

After 29 years, the measure of effectiveness of the Chief Justice’s Commission on

Professionalism may ultimately rest in the actions, character and demeanor of every Georgia lawyer. 

There remains work to do.  The Commission’s leadership and dedication to this cause, along with

Georgia’s capable, committed and innovative bench and bar, will continue to lead the charge,

movement and dialogue on legal professionalism.

Chief Justice’s Commission on Professionalism
104 Marietta Street, N.W.
Suite 104
Atlanta, Georgia 30303
(404) 225-5040
professionalism@cjcpga.org 
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CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

PROFESSIONALISM AND GEORGIA’S LEGAL PROFESSION

THE MEANING OF PROFESSIONALISM

The three ancient learned professions were the law, medicine, and ministry.  The word

profession comes from the Latin professus, meaning to have affirmed publicly.  As one legal scholar

has explained, “The term evolved to describe occupations that required new entrants to take an oath

professing their dedication to the ideals and practices associated with a learned calling.”   Many1

attempts have been made to define a profession in general and lawyer professionalism in particular. 

The most commonly cited is the definition developed by the late Dean Roscoe Pound of Harvard

Law School:

The term refers to a group . . . pursuing a learned art as a common calling in the spirit

of public service - no less a public service because it may incidentally be a means of

livelihood.  Pursuit of the learned art in the spirit of a public service is the primary

purpose.2

Thinking about professionalism and discussing the values it encompasses can provide

guidance in the day-to-day practice of law.  Professionalism is a wide umbrella of values

encompassing competence, character, civility, commitment to the rule of law, to justice and to the

public good.  Professionalism calls us to be mindful of the lawyer’s roles as officer of the court,

advocate, counselor, negotiator, and problem solver.  Professionalism asks us to commit to

improvement of the law, the legal system, and access to that system.  These are the values that make

us a profession enlisted in the service not only of the client but of the public good as well.  While

none of us achieves perfection in serving these values, it is the consistent aspiration toward them that

defines a professional.  The Commission encourages thought not only about the lawyer-client

relationship central to the practice of law but also about how the legal profession can shape us as

people and a society.

BACKGROUND ON THE LEGAL PROFESSIONALISM MOVEMENT IN GEORGIA

In 1986, the American Bar Association ruefully reported that despite the fact that

lawyers’ observance of the rules of ethics governing their conduct is sharply on the rise, lawyers’

professionalism, by contrast, may well be in steep decline:

       DEBORAH L. RHODE, PROFESSIONAL RESPONSIBILITY: ETHICS BY THE PERVASIVE METHOD 39 (1994)
1

       ROSCOE POUND, THE LAWYER FROM ANTIQUITY TO MODERN TIMES 5 (1953)
2
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[Although] lawyers have tended to take the rules more seriously because of an

increased fear of disciplinary prosecutions and malpractice suits, . . . [they] have

also tended to look at nothing but the rules; if conduct meets the minimum

standard, lawyers tend to ignore exhortations to set their standards at a higher

level.3

The ABA’s observation reflects a crucial distinction: while a canon of ethics may cover what

is minimally required of lawyers, “professionalism” encompasses what is more broadly expected

of them – both by the public and by the best traditions of the legal profession itself.

In response to these challenges, the State Bar of Georgia and the Supreme Court of Georgia

embarked upon a long-range project – to raise the professional aspirations of lawyers in the state. 

Upon taking office in June 1988, then State Bar President A. James Elliott gave Georgia’s

professionalism movement momentum when he placed the professionalism project at the top of his

agenda.  In conjunction with Chief Justice Marshall, President Elliott gathered 120 prominent judges

and lawyers from around the state to attend the first Annual Georgia Convocation on

Professionalism.   

For its part, the Georgia Supreme Court took three important steps to further the

professionalism movement in Georgia.  First, at the first Convocation, the Supreme Court of Georgia

announced and administered to those present a new Georgia attorney’s oath emphasizing the virtue

of truthfulness, reviving language dating back to 1729.  (See also Appendix C).  Second, as a result

of the first Convocation, in 1989, the Supreme Court of Georgia took two additional significant steps

to confront the concerns and further the aspirations of the profession.  First, it created the Chief

Justice’s Commission on Professionalism (the “Commission”) and gave it a primary charge of

ensuring that the practice of law in this state remains a high calling, enlisted in the service not only

of the client, but of the public good as well.  This challenging mandate was supplemented by the

Court’s second step, that of amending the mandatory continuing legal education (CLE) rule to

require all active Georgia lawyers to complete one hour of Professionalism CLE each year [Rule 8-

104 (B)(3) of the Rules and Regulations for the Organization and Government of the State Bar of

Georgia and Regulation (4) thereunder].  

GENERAL PURPOSE OF CLE PROFESSIONALISM CREDIT

Beginning in 1990, the Georgia Supreme Court required all active Georgia lawyers to

complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and

Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4)

thereunder].  The one hour of Professionalism CLE is distinct from and in addition to the required

ethics CLE.  The general goal of the Professionalism CLE requirement is to create a forum in which

lawyers, judges and legal educators can explore the meaning and aspirations of professionalism in

       AMERICAN BAR ASSOCIATION COMMISSION ON PROFESSIONALISM, “ . . . IN THE SPIRIT OF PUBLIC SERVICE:” A
3

BLUEPRINT FOR THE REKINDLING OF LAWYER PROFESSIONALISM, (1986) P.7.
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contemporary legal practice and reflect upon the fundamental premises of lawyer professionalism

– competence, character, civility, commitment to the rule of law, to justice, and to the public good. 

Building a community among the lawyers of this state is a specific goal of this requirement.

DISTINCTION BETWEEN ETHICS AND PROFESSIONALISM

The Supreme Court has distinguished between ethics and professionalism, to the extent of

creating separate one-hour CLE requirements for each.  The best explanation of the distinction

between ethics and professionalism that is offered by former Chief Justice Harold Clarke of the

Georgia Supreme Court:

“. . . the idea [is] that ethics is a minimum standard which is required of all

lawyers, while professionalism is a higher standard expected of all lawyers.”

Laws and the Rules of Professional Conduct establish minimal standards of consensus

impropriety; they do not define the criteria for ethical behavior.  In the traditional sense, persons are

not “ethical” simply because they act lawfully or even within the bounds of an official code of

ethics.  People can be dishonest, unprincipled, untrustworthy, unfair, and uncaring without breaking

the law or the code.  Truly ethical people measure their conduct not by rules but by basic moral

principles such as honesty, integrity and fairness.

The term “Ethics” is commonly understood in the CLE context to mean “the law of

lawyering” and the rules by which lawyers must abide in order to remain in good standing before

the bar.  Legal Ethics CLE also includes malpractice avoidance.  “Professionalism” harkens back

to the traditional meaning of ethics discussed above.  The Commission believes that lawyers should

remember in counseling clients and determining their own behavior that the letter of the law is only

a minimal threshold describing what is legally possible, while professionalism is meant to address

the aspirations of the profession and how we as lawyers should behave.  Ethics discussions tend to

focus on misconduct -- the negative dimensions of lawyering.  Professionalism discussions have

an affirmative dimension -- a focus on conduct that preserves and strengthens the dignity,

honor, and integrity of the legal system.

As former Chief Justice Benham of the Georgia Supreme Court says, “We should expect

more of lawyers than mere compliance with legal and ethical requirements.” 

ISSUES AND TOPICS

In March of 1990, the Chief Justice’s Commission adopted A Lawyer’s Creed (See Appendix

D) and an Aspirational Statement on Professionalism (See Appendix E).  These two documents

should serve as the beginning points for professionalism discussions, not because they are to be

imposed upon Georgia lawyers or bar associations, but because they serve as words of

encouragement, assistance and guidance.  These comprehensive statements should be utilized to

frame discussions and remind lawyers about the basic tenets of our profession.
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Specific topics which can be the subjects of Professionalism CLE include:

� Access to Justice

� Administration of Justice

� Advocacy - effective persuasive advocacy techniques for trial, appellate, and other

representation contexts

� Alternative Dispute Resolution - negotiation, settlement, mediation, arbitration, early neutral

evaluation, other dispute resolution processes alternative to litigation

� Billable Hours

� Civility

� Client Communication Skills

� Client Concerns and Expectations

� Client Relations Skills

� Commercial Pressures

� Communication Skills (oral and written)

� Discovery - effective techniques to overcome misuse and abuse

� Diversity and Inclusion Issues - age, ethnic, gender, racial, sexual orientation, socioeconomic

status

� Law Practice Management - issues relating to development and management of a law

practice including client relations and technology to promote the efficient, economical and

competent delivery of legal services.  

Practice Management CLE includes, but is not limited to, those

activities which (1) teach lawyers how to organize and manage their

law practices so as to promote the efficient, economical and

competent delivery of legal services; and (2) teach lawyers how to

create and maintain good client relations consistent with existing

ethical and professional guidelines so as to eliminate malpractice

claims and bar grievances while improving service to the client and

the public image of the profession.

� Mentoring

� Proficiency and clarity in oral, written, and electronic communications - with the court,

lawyers, clients, government agencies, and the public 

� Public Interest

� Quality of Life Issues - balancing priorities, career/personal transition, maintaining

emotional and mental health, stress management, substance abuse, suicide prevention,

wellness

� Responsibility for improving the administration of justice

� Responsibility to ensure access to the legal system

� Responsibility for performing community, public and pro bono service

� Restoring and sustaining public confidence in the legal system, including courts, lawyers,

the systems of justice
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� Roles of Lawyers

The Lawyer as Advocate

The Lawyer as Architect of Future Conduct

The Lawyer as Consensus Builder

The Lawyer as Counselor

The Lawyer as Hearing Officer

The Lawyer as In-House Counsel

The Lawyer as Judge (or prospective judge)

The Lawyer as Negotiator

The Lawyer as Officer of the Court

The Lawyer as Problem Solver

The Lawyer as Prosecutor

The Lawyer as Public Servant

� Satisfaction in the Legal Profession

� Sexual Harassment

� Small Firms/Solo Practitioners

Karl N. Llewellyn, jurisprudential scholar who taught at Yale, Columbia, and the University

of Chicago Law Schools, often cautioned his students:

The lawyer is a man of many conflicts.  More than anyone else in our society, he

must contend with competing claims on his time and loyalty.   You must represent

your client to the best of your ability, and yet never lose sight of the fact that you are

an officer of the court with a special responsibility for the integrity of the legal

system.  You will often find, brethren and sistern, that those professional duties do

not sit easily with one another.  You will discover, too, that they get in the way of

your other obligations – to your conscience, your God, your family, your partners,

your country, and all the other perfectly good claims on your energies and hearts. 

You will be pulled and tugged in a dozen directions at once.  You must learn to

handle those conflicts.4

The real issue facing lawyers as professionals is developing the capacity for critical and

reflective judgment and the ability to “handle those conflicts,” described by Karl Llewellyn.  A

major goal of Professionalism CLE is to encourage introspection and dialogue about these issues. 

       MARY ANN GLENDON, A NATION UNDER LAWYERS 17 (1994)
4
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E – ASPIRATIONAL STATEMENT ON

PROFESSIONALISM
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APPENDIX A

CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

201  - 201

Members

The Honorable (Chair), Atlanta

Professor Nathan S. Chapman, Athens

Professor Clark D. Cunningham, Atlanta

The Honorable J. Antonio DelCampo, Atlanta

Mr. Gerald M. Edenfield, Statesboro

The Honorable Susan E. Edlein, Atlanta

Ms. Elizabeth L. Fite, Decatur

Ms. Rebecca Grist, Macon

Associate Dean Sheryl Harrison-Mercer, Atlanta

The Honorable , Covington

The Honorable Steve C. Jones, Atlanta

Professor Patrick E. Longan, Ma

Ms. Maria Mackay, Watkinsville

The Honorable Carla W. McMillian, Atlanta

Ms. Claudia S. Saari, Decatur

Ms. Adwoa Ghartey-Tagoe Seymour, Atlanta

Assistant Dean Rita A. Sheffey, Atlanta

Ms. Nicki Noel Vaughan, Gainesville

Mr. R. Kyle Williams, Decatur

Dr. Monica L. Willis-Parker, Stone Mountain

Advisors

The Honorable Robert Benham, Atlanta 

Ms. Jennifer M. Davis, Atlanta

The Honorable , Atlanta

Professor Roy M. Sobelson, Atlanta 

LIAISONS

Mr. Robert Arrington, Atlanta

Mr. Jeffrey R. Davis, Atlanta 

Ms. Paula J. Frederick, Atlanta 

Professor Nicole G. Iannarone, Atlanta

Ms. Michelle E. West, Atlanta

Ms. DeeDee Worley, Atlanta

Staff

Ms. Karlise Y. Grier, Atlanta

Italics denotes public member/non-lawyer
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APPENDIX B

MISSION STATEMENT

The mission of the Chief Justice’s Commission on

Professionalism is to support and encourage lawyers to exercise

the highest levels of professional integrity in their relationships

with their clients, other lawyers, the courts, and the public and

to fulfill their obligations to improve the law and the legal

system and to ensure access to that system.

CALLING TO TASKS

The Commission seeks to foster among lawyers an active

awareness of its mission by calling lawyers to the following

tasks, in the words of former Chief Justice Harold Clarke:

1. To recognize that the reason for the existence of lawyers

is to act as problem solvers performing their service on

behalf of the client while adhering at all times to the

public interest;

2. To utilize their special training and natural talents in

positions of leadership for societal betterment;

3. To adhere to the proposition that a social conscience and

devotion to the public interest stand as essential elements

of lawyer professionalism.

�������
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APPENDIX C

HISTORICAL INFORMATION ABOUT THE COMMISSION’S ROLES IN THE

DEVELOPMENT OF THE CURRENT GEORGIA ATTORNEY OATH

In 1986, Emory University President James T. Laney delivered a lecture on “Moral

Authority in the Professions.”  While expressing concern about the decline in moral authority of all

the professions, he focused on the legal profession because of the respect and confidence in which

it has traditionally been held and because it has been viewed as serving the public in unique and

important ways.  Dr. Laney expressed the fear that the loss of moral authority has as serious a

consequence for society at large as it does for the legal profession.

For its part, the Georgia Supreme Court took an important step to further the professionalism 

moment in Georgia.  At the first convocation on professionalism, the Court announced and

administered to those present a new Georgia attorney’s oath emphasizing the virtue of truthfulness,

reviving language dating back to 1729.  Reflecting the idea that the word “profession” derives from

a root meaning “to avow publicly,” this new oath of admission to the State Bar of Georgia indicates

that whatever other expectations might be made of lawyers, truth-telling is expected, always and

everywhere, of every true professional.  Since the convocation, the new oath has been administered

to thousands of lawyers in circuits all over the state.  

Attorney’s Oath

I,_____________, swear that I will truly and honestly, justly, and uprightly demean myself,

according to the laws, as an attorney, counselor, and solicitor, and that I will support and defend

the Constitution of the United States and the Constitution of the State of Georgia.  So help me God.

In 2002, at the request of then-State Bar President George E. Mundy, the Committee on

Professionalism was asked to revise the Oath of Admission to make the wording more relevant to

the current practice of law, while retaining the original language calling for lawyers to “truly and

honestly, justly and uprightly” conduct themselves.  The revision was approved by the Georgia

Supreme Court in 2002.

Chapter 6 
11 of 19



APPENDIX C

OATH OF ADMISSION

TO THE STATE BAR OF GEORGIA

“I,___________________, swear that I will truly and honestly,

justly and uprightly conduct myself as a member of this learned

profession and in accordance with the Georgia Rules of

Professional Conduct, as an attorney and counselor and that I will

support and defend the Constitution of the United States and the

Constitution of the State of Georgia.  So help me God.”

As revised by the Supreme Court of Georgia, April 20, 2002
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APPENDIX D

A LAWYER’S CREED

To my clients, I offer faithfulness, competence, diligence, and good

judgement.  I will strive to represent you as I would want to be represented and to be

worthy of your trust.

To the opposing parties and their counsel, I offer fairness, integrity, and

civility.  I will seek reconciliation and, if we fail, I will strive to make our dispute a

dignified one.

To the courts, and other tribunals, and to those who assist them, I offer

respect, candor, and courtesy.  I will strive to do honor to the search for justice.

To my colleagues in the practice of law, I offer concern for your welfare.  I

will strive to make our association a professional friendship.

To the profession, I offer assistance.  I will strive to keep our business a

profession and our profession a calling in the spirit of public service.

To the public and our systems of justice, I offer service.  I will strive to

improve the law and our legal system, to make the law and our legal system available

to all, and to seek the common good through the representation of my clients.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E

ASPIRATIONAL STATEMENT ON PROFESSIONALISM

The Court believes there are unfortunate trends of commercialization and loss of

professional community in the current practice of law.  These trends are manifested in an undue

emphasis on the financial rewards of practice, a lack of courtesy and civility among members of

our profession, a lack of respect for the judiciary and for our systems of justice, and a lack of

regard for others and for the common good.  As a community of professionals, we should strive

to make the internal rewards of service, craft, and character, and not the external reward of

financial gain, the primary rewards of the practice of law.  In our practices we should remember

that the primary justification for who we are and what we do is the common good we can achieve

through the faithful representation of people who desire to resolve their disputes in a peaceful

manner and to prevent future disputes.  We should remember, and we should help our clients

remember, that the way in which our clients resolve their disputes defines part of the character of

our society and we should act accordingly.

As professionals, we need aspirational ideals to help bind us together in a professional

community.  Accordingly, the Court issues the following Aspirational Statement setting forth

general and specific aspirational ideals of our profession.  This statement is a beginning list of the

ideals of our profession.  It is primarily illustrative.  Our purpose is not to regulate, and certainly

not to provide a basis for discipline, but rather to assist the Bar’s efforts to maintain a

professionalism that can stand against the negative trends of commercialization and loss of

community.  It is the Court’s hope that Georgia’s lawyers, judges, and legal educators will use the

following aspirational ideals to reexamine the justifications of the practice of law in our society and

to consider the implications of those justifications for their conduct.  The Court feels that

enhancement of professionalism can be best brought about by the cooperative efforts of the

organized bar, the courts, and the law schools with each group working independently, but also

jointly in that effort.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E

GENERAL ASPIRATIONAL IDEALS

As a lawyer, I will aspire:

(a) To put fidelity to clients and, through clients, to the common good, before selfish

interests.

(b) To model for others, and particularly for my clients, the respect due to those we call

upon to resolve our disputes and the regard due to all participants in our dispute

resolution processes.

(c) To avoid all forms of wrongful discrimination in all of my activities including

discrimination on the basis of race, religion, sex, age, handicap, veteran status, or

national origin.  The social goals of equality and fairness will be personal goals for

me.

(d) To preserve and improve the law, the legal system, and other dispute resolution

processes as instruments for the common good.

(e) To make the law, the legal system, and other dispute resolution processes available

to all.

(f) To practice with a personal commitment to the rules governing our profession and

to encourage others to do the same.

(g) To preserve the dignity and the integrity of our profession by my conduct.  The

dignity and the integrity of our profession is an inheritance that must be maintained

by each successive generation of lawyers.

(h) To achieve the excellence of our craft, especially those that permit me to be the

moral voice of clients to the public in advocacy while being the moral voice of the

public to clients in counseling.  Good lawyering should be a moral achievement for

both the lawyer and the client.

(i) To practice law not as a business, but as a calling in the spirit of public service.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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APPENDIX E

SPECIFIC ASPIRATIONAL IDEALS

As to clients, I will aspire:

(a) To expeditious and economical achievement of all client objectives.

(b) To fully informed client decision-making.  

As a professional, I should:

(1) Counsel clients about all forms of dispute resolution;

(2) Counsel clients about the value of cooperation as a means towards the

productive resolution of disputes;

(3) Maintain the sympathetic detachment that permits objective and

independent advice to clients;

(4) Communicate promptly and clearly with clients; and,

(5) Reach clear agreements with clients concerning the nature of the

representation.

(c) To fair and equitable fee agreements.  

As a professional, I should:

(1) Discuss alternative methods of charging fees with all clients;

(2) Offer fee arrangements that reflect the true value of the services rendered;

(3) Reach agreements with clients as early in the relationship as possible;

(4) Determine the amount of fees by consideration of many factors and not just

time spent by the attorney;

(5) Provide written agreements as to all fee arrangements; and,

(6) Resolve all fee disputes through the arbitration methods provided by the

State Bar of Georgia.

(d) To comply with the obligations of confidentiality and the avoidance of conflicting

loyalties in a manner designed to achieve the fidelity to clients that is the purpose

of these obligations.

As to opposing parties and their counsel, I will aspire:

(a) To cooperate with opposing counsel in a manner consistent with the competent

representation of all parties.  

As a professional, I should:

(1) Notify opposing counsel in a timely fashion of any cancelled appearance;

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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(2) Grant reasonable requests for extensions or scheduling changes; and,

(3) Consult with opposing counsel in the scheduling of appearances, meetings,

and depositions.

(b) To treat opposing counsel in a manner consistent with his or her professional

obligations and consistent with the dignity of the search for justice.  

As a professional, I should:

(1) Not serve motions or pleadings in such a manner or at such a time as to

preclude opportunity for a competent response;

(2) Be courteous and civil in all communications;

(3) Respond promptly to all requests by opposing counsel;

(4) Avoid rudeness and other acts of disrespect in all meetings including

depositions and negotiations;

(5) Prepare documents that accurately reflect the agreement of all parties; and,

(6) Clearly identify all changes made in documents submitted by opposing

counsel for review.

As to the courts, other tribunals, and to those who assist them, I will aspire:

(a) To represent my clients in a manner consistent with the proper functioning of a fair,

efficient, and humane system of justice.  

As a professional, I should:

(1) Avoid non-essential litigation and non-essential pleading in litigation;

(2) Explore the possibilities of settlement of all litigated matters;

(3) Seek non-coerced agreement between the parties on procedural and

discovery matters;

(4) Avoid all delays not dictated by a competent presentation of a client’s

claims;

(5) Prevent misuses of court time by verifying the availability of key

participants for scheduled appearances before the court and by being

punctual; and,

(6) Advise clients about the obligations of civility, courtesy, fairness,

cooperation, and other proper behavior expected of those who use our

systems of justice.

(b) To model for others the respect due to our courts.  

As a professional I should:

(1) Act with complete honesty;

(2) Know court rules and procedures;

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
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(3) Give appropriate deference to court rulings;

(4) Avoid undue familiarity with members of the judiciary;

(5) Avoid unfounded, unsubstantiated, or unjustified public criticism of

members of the judiciary;

(6) Show respect by attire and demeanor;

(7) Assist the judiciary in determining the applicable law; and,

(8) Seek to understand the judiciary’s obligations of informed and impartial

decision-making.

As to my colleagues in the practice of law, I will aspire:

(a) To recognize and to develop our interdependence;

(b) To respect the needs of others, especially the need to develop as a whole person;

and,

(c) To assist my colleagues become better people in the practice of law and to accept

their assistance offered to me.

As to our profession, I will aspire:

(a) To improve the practice of law.  

As a professional, I should:

(1) Assist in continuing legal education efforts;

(2) Assist in organized bar activities; and,

(3) Assist law schools in the education of our future lawyers.

(b) To protect the public from incompetent or other wrongful lawyering.  

As a professional, I should:

(1) Assist in bar admissions activities;

(2) Report violations of ethical regulations by fellow lawyers; and,

(3) Assist in the enforcement of the legal and ethical standards imposed upon

all lawyers.

As to the public and our systems of justice, I will aspire:

(a) To counsel clients about the moral and social consequences of their conduct.

(b) To consider the effect of my conduct on the image of our systems of justice

including the social effect of advertising methods. 

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
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As a professional, I should ensure that any advertisement of my services:

(1) is consistent with the dignity of the justice system and a learned profession;

(2) provides a beneficial service to the public by providing accurate information

about the availability of legal services;

(3) educates the public about the law and legal system;

(4) provides completely honest and straightforward information about my

qualifications, fees, and costs; and,

(5) does not imply that clients’ legal needs can be met only through aggressive

tactics.

(c) To provide the pro bono representation that is necessary to make our system of

justice available to all.

(d) To support organizations that provide pro bono representation to indigent clients.

(e) To improve our laws and legal system by, for example:

(1) Serving as a public official;

(2) Assisting in the education of the public concerning our laws and legal

system;

(3) Commenting publicly upon our laws; and,

(4) Using other appropriate methods of effecting positive change in our laws

and legal system.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the

Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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RECENT 
DEVELOPMENTS

No EPA CBI Review for Section 5 Notices

As of May 30, 2019 – EPA will not perform
CBI reviews for Section 5 submittals (e.g.,
PMNs, SNUNs, etc.)

EPA will make submissions publicly available
in the form they are received, including any
health and safety studies.
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CBI Review for Section 5 Notices

Make certain that your CBI claims are correct
and consistent; and

Review the sanitized versions of all
submittals to ensure that necessary redactions
have been made.

TSCA “Inactive” Inventory

Lautenberg required EPA to designate 
chemical substances on the TSCA 
Inventory as either “active” or “inactive” 
in U.S. Commerce.

EPA issued TSCA Inventory Reset Rule 
in 2017.

Chapter 7 
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TSCA “Inactive” Inventory

May 6, 2019 EPA memorandum designating
inactive chemical substances.

Becomes effective on August 5, 2019.

Triggers requirement to file a “Notice of
Activity Form B” prior to
manufacturing/processing/importing.

COMMON IMPORT 
ISSUES

Chapter 7 
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Mixtures

Issue: importation of  mixtures with chemicals that are 
not listed on the TSCA Inventory:

TSCA knowledge on part of  foreign distributors 
varies widely.

Confidential inventory? Must submit a “bone fide 
intent to manufacture.”

Can your client source the mixture domestically?

Important consideration in due diligence.

Import Certifications

TSCA § 13 requires positive or negative import 
certifications.

Issue: over-reliance on absence of  TSCA “flags” in 
U.S. Customs and Border Protection’s Automated 
Commercial Environment.

(Issue for FIFRA-regulated imports as well).

Another important consideration in due diligence.
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ARTICLES

Articles

A manufactured item (1) which is formed to a specific 
shape or design during manufacture, (2) which has end-
use function(s) depending in whole or in part upon its 
shape or design during end use, and (3) which has either 
no change of  chemical composition during its end use or 
only those changes of  composition that have no 
commercial purpose separate from that of  an article, and 
that results from a chemical reaction that occurs upon 
end use of  other chemical substances, mixtures, or 
articles.
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Articles are not . . . 

Fluids or particles, regardless or shape or design.

Articles that contain chemical substances designed to 
be used or released.

Classic example: pens are not articles.

Candles are articles; Scented candles are likely not.

Always a consideration when dealing with consumer 
products. 

SUPPLY CHAIN 
ENFORCEMENT
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Supply Chain Enforcement

EPA and state enforcement is driving retailer 
inquiries into product compliance– TSCA and FIFRA.

Example: Amazon 2018 FIFRA settlement with EPA:

Stop sale order for unregistered and misbranded pesticides 
sold through fulfillment services.

$1.2M civil penalty.

Amazon-required training for marketers.

Supply Chain Enforcement

Retailer inquiries have critical, real-world implications:

Corporate stop sale orders.

Import issues, particularly when client products are 
directly imported by the retailer.

Contractual issues.

May also affect disclosures under the EPA Audit 
Policy.
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CHEMICAL DATA 
REPORTING (CDR)

“Just when I thought I was out, 
they pull me back in.”

2020 CDR 

2020 CDR Submission Period: June 1 to September 30, 
2020 (unless extended by EPA).

Now is the time to audit compliance with 2016 
Chemical Data Reporting Rule for non-reporting 
and over/under-reporting.

Expectations management: absent a self-disclosure, 
expect to resolve 2016 CDR violations for > $25,000 
per chemical (unless small manufacturer).
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Proposed Changes to 2020 CDR

April 25, 2019 Proposed Rule; comment period ended
on June 24, 2019.

Revises definition of  “small manufacturer”

Aligns requirements for making CBI claims with
Lautenberg Act.

Several proposed changes to reporting byproducts.

THANK YOU!

David Meezan
Kazmarek Mowrey Cloud Laseter LLP
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TOXIC SUBSTANCES CONTROL ACT
– as amended by the Frank Lautenberg 

Chemical Safety for the 21st Century Act

Presented by Leif Palmer
Regional Counsel, U.S. EPA, Region 4

State Bar of Georgia Environmental Seminar

JJuly 13, 2019

Background and Goals of TSCA, 15 U.S.C. § 2601 et seq. (1976)
Shortcomings of TSCA Leading to the Need for Reform
Frank Lautenberg Act of 2016 Overhauls TSCA
Lead-Based Paint Requirements
New Composite Wood Product Formaldehyde Rules 
Overview of Enforcement of TSCA by EPA Region 4 

Topics 
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Why TSCA?

Before 1976, there was no single, 
comprehensive federal law 
requiring manufacturers to test 
the tens of thousands of existing 
chemicals and new chemicals 
coming on the market for potential 
environmental and human health 
risks of harm. 

Knowledge base of effects of 
these chemicals was minimal, and 
in most cases, non-existent..

Congress enacted TSCA to provide EPA with authority to regulate the 
manufacture, use, importation, distribution in commerce, and disposal 
of new and existing chemical substances and to assess and regulate 
new chemicals for safety before they reach the production and 
marketing stage.

TSCA requires persons who manufacture, process, distribute in 
commerce, use, or dispose of regulated chemical substances and 
mixtures to comply with various reporting, record-keeping and testing 
requirements, and imposes restrictions relating to chemical substances 
and/or mixtures that pose an unreasonable risk of harm to health or the 
environment.
Certain substances are generally excluded from TSCA, including, among 
others, food, drugs, cosmetics and pesticides.

EPA’s TSCA Authority
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Sec. 4.  Testing of chemical substances and mixtures 
Sec. 5.  Manufacturing and processing notices 
Sec. 6.  Prioritization, risk evaluation, and regulation of chemical

substances and mixtures 
Sec. 7.   Imminent hazards 
Sec. 8.   Reporting and retention of information 
Sec. 11. Inspections and subpoenas 
Sec. 12. Exports 
Sec. 13. Entry into customs territory of the United States 
Sec. 14. Confidential information 
Sec. 15. Prohibited acts 
Sec. 16. Penalties 
Sec. 17.  Specific Enforcement and Seizure

TSCA Title I – Control of Toxic Substances
Key Provisions 

Title  II:   Asbestos Hazard Emergency Response (AHERA).
addresses asbestos in schools. (Note: asbestos 
is also regulated as a hazardous air pollutant under
Sec. 112 of the Clean Air Act, and 40 CFR Part 61, 
Subpart M).

Title III:  Indoor Radon Abatement (no enforcement authority)
Title IV:  Lead Exposure Reduction (added by amendment to TSCA)
Title VI:  Formaldehyde Standards for Composite Wood Products 

Other Titles under TSCA
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Summary of Key Provisions of  TSCA Title I  

Section 4: Testing. Authorized EPA to require 
manufacturers, importers, and processors, through 
rulemaking, to conduct tests where risks or 
exposures of concern are found.
Section 5: Premanufacture Notice. Authorized EPA 
to require manufacturers to submit PMNs for new 
chemicals at least 90 days prior to beginning 
manufacturing and to notify EPA of significant new 
uses of chemicals that have a new use that could 
result in in exposures to, or releases of, a chemical 
of concern, and for which EPA may issue a 
Significant New Use Rule (SNUR). 

Section 5(e) authorizes EPA to issue proposed orders to prohibit or 
limit manufacture, processing, distribution in commerce, use, or 
disposal of chemicals subject to PMN notice, if EPA determines that 
the information available isn’t sufficient to allow for a reasoned 
evaluation of health and environmental effects of the chemical, the 
manufacture, processing, distribution, use or disposal of such 
chemical may present an unreasonable risk to health or the 
environment.

Proposed orders can be challenged by manufacturer, finalized by 
EPA or converted into consent orders.

TSCA Section 5(e) Orders
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If EPA finds that manufacture, processing, distribution in commerce, use, or 
disposal of chemicals present an unreasonable risk of injury to health or the 
environment, EPA shall by rule take action to the extent necessary to protect 
adequately against such risk using the least burdensome requirements,
including:

1. BAN the manufacturing, processing or distribution of such chemical; or
2. LIMIT the amount which may be manufactured, processed, or distributed in 

commerce; or
3. PROHIBIT a particular use; or a particular use in concentrations exceeding a 

level specified by EPA; or
4. Require that chemicals be marked with warnings.

Section 6(a): Regulation of Hazardous Chemicals (as
found in 1976 TSCA)

Section 6(e): Polychlorinated 
Biphenyls (PCBs) 

TSCA 6(e) included a specific phaseout and ban on 
the manufacture and distribution of PCBs, a 
persistent highly toxic chemical once used in 
dielectric fluid of electrical equipment and in many 
other uses. Regulations governing authorized uses, 
and the handling, cleanup, transportation and 
disposal of PCBs are found at 40 CFR Part 761. 
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EPA’s Attempt to Ban Asbestos Failed
In 1989, EPA issued the Asbestos Ban and 
Phase Out Rule, to impose a full ban on the 
manufacturing, importation, processing and 
sale of 94% of asbestos-containing products 
including but not limited to asbestos containing 
brake linings, roofing, pipes, tile and insulation.  

Industry filed suit (Corrosion Proof Fittings v 
EPA) claiming that the ban was too costly, 
would lead to job losses, and that asbestos 
regulation was a far less burdensome option 
than a partial or complete ban. 
EPA claimed an asbestos ban would lead to the 
development of cost-effective asbestos 
substitutes. Petitioners argued that many 
asbestos substitutes were equally dangerous.

In Corrosion Proof Fittings v EPA, the court struck down most of the 1989 rule 
banning asbestos, holding that EPA had not correctly followed rulemaking 
procedures, had failed to justify the ban by substantial evidence and failed to 
show that EPA had selected the least burdensome alternative to the ban. 
After Corrosion Proof, numerous asbestos-containing products have remained 
on the market, although six asbestos-containing paper products and flooring 
and new uses of asbestos that were part of the proposed ban remained 
banned under the 1989 rule that was partially struck down.
While the ruling was a blow to EPA’s authority under TSCA and resulted in 
EPA’s efforts to ban chemicals essentially grinding to a halt, asbestos use did 
drop significantly from 803,000 metric tons in 1973 to 2,400 metric tons by 
2005 as industry recognized litigation risks and negative public relations.

Corrosion Proof Fittings v EPA, 947 F.2d 1201 
(5th Cir. 1991)
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Just a few: 

1. PCBs
2. Dioxins  
3. Fully Halogenated Chlorofluoro alkanes (aerosol sprays) 
4. Hexavalent chromium
5. Certain asbestos-containing products
6-9.  Nitrites mixed with mono and diamides of an organic acid, (7) 
triethanolamine salts of a substituted organic acid, (8) triethanolamine 
salt of tricarboxylic acid and (9) tricarboxylic acid.

So, What Has Been Banned Under TSCA?

New Asbestos Rule, 
2019 

In April 2019, EPA issued a new 
rule to strengthen its ability to 
review an expansive list of 
asbestos products (e.g., vinyl floor 
tiles, insulation) that are no longer 
on the market before they can be 
sold again in the United States. 
Rule provides authority to prohibit 
the use of certain products or put 
in place restrictions to protect 
public health. 
Industry challenge?
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EPA may commence a civil action in district court: 

(A) for seizure of an imminently hazardous chemical substance or 
mixture or any article containing such a substance or mixture; 
(B) for relief against any person who manufactures, processes, 
distributes in commerce, or uses, or disposes of, an imminently 
hazardous chemical substance or mixture or any article containing such 
a substance or mixture, or 
(C) for both such seizure and relief.

TSCA does not authorize EPA to issue unilateral administrative orders 
under Section 7. 

Section 7:  Imminent Hazards

Requires reporting and record-keeping by persons who manufacture, import, 
process, and/or distribute chemical substances in commerce. 

Requires industry to submit periodic reports (Chemical Data Reporting or CDR) 
to EPA for chemicals they manufactured or processed in certain prior years 
that are on EPA’s TSCA inventory to determine if the chemicals are currently 
active in the marketplace.

Requires persons who manufacture, import, process, or distribute in 
commerce a chemical and who obtain information which reasonably supports 
the conclusion that such chemical presents a substantial risk of injury to 
health or the environment, to immediately notify EPA, unless EPA has been 
otherwise adequately informed.

Section 8: Reporting and Recordkeeping

Chapter 7 
18 of 29



Section 11: Inspection and Subpoena Authority

Sec. 11(a): EPA may inspect any establishment, 
facility, or other premises in which chemicals are 
manufactured, processed, stored, or held before 
or after their distribution in commerce and any 
conveyance being used to transport theme.
Sec. 11(c): EPA may issue subpoenas to require 
the attendance and testimony of witnesses and 
the production of reports, papers, documents, 
answers to questions, and other information 
deemed necessary to enforce TSCA.  

Section 12(b): Notification of Export

Persons who export or intend to 
export to a foreign country a 
chemical substance or mixture for 
which the submission of data is 
required under section 4 or 5(b), 
shall notify EPA of such exportation 
or intent to export and EPA must 
furnish to the government of such 
country notice of the availability of 
the data submitted to EPA.
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Section 13:  Import of 
Chemicals

Companies importing 
chemicals must certify that 
their chemical substances are 
compliant with TSCA or are not 
subject to TSCA. EPA jointly 
administers import regulations 
with Customs and Border 
Protection (CBP) pursuant to 
Treasury regulations at 19 CFR 
12.118 et seq.

Any chemical substance, 
mixture, or article containing a 
chemical substance or mixture 
that fails to comply with any 
rule in effect under TSCA or is 
offered for entry in violation 
of TSCA Sections 5, 6, or 7, 
must be refused entry into the 
customs territory of the United 
States .

(1) fail or refuse to comply with any rule promulgated or order issued 
under section 4, any requirement prescribed by section 5 or 6, or any 
rule promulgated or order issued under section 5 or 6; 
(2) use for commercial purposes a chemical substance or mixture which 
such person knew or had reason to know was manufactured, processed, 
or distributed in commerce in violation of section 5 or 6, a rule or order 
under section 5 or 6, or an order issued in action brought under section 
5 or 7; 
(3) fail or refuse to establish or maintain records, submit reports, 
notices, or other information, or permit access to or copying of records, 
as required by this Act or a rule thereunder; or 
(4) fail or refuse to permit entry or inspection as required by section 11.

Section 15:  Prohibited Acts Under TSCA.
It is unlawful for any person to:
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Section 17: Specific Enforcement and Seizure

TSCA has no administrative order 
authority allowing EPA to restrain 
violations or compel violators to take 
corrective actions.  To Initiate such 
actions, Section 17 requires EPA to file 
suit in U.S. district court for specific 
enforcement.
Likewise, to effectuate seizure of any 
chemical substance or mixture which was 
manufactured, processed, or distributed 
in commerce in violation of TSCA, EPA is 
required to file suit in U.S. district court 
and the “proceedings shall conform as 
nearly as possible to proceedings in rem 
in admiralty.”

High costs associated with full assessment of toxic impacts and safety.

TSCA did not mandate EPA to review safety of existing chemicals, and 
grandfathered in 62,000 chemicals that were placed on the initial TSCA 
inventory in late 1970’s, presuming, without evidence, they were safe.

TSCA had weak testing authority under Section 4.  EPA could only require 
testing of  chemicals through formal rulemaking, a process that can take 
years.  To require testing, EPA had to first show that a chemical poses a 
potential risk or high exposure – a Catch 22.

TSCA had no deadline for completing assessments or imposing 
restrictions. Since 1976, only approximately 200 of these chemicals have 
been tested for safety.

Why TSCA Fell Short of Achieving Its Goals 
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Onerous cost-benefit analysis requirement for each chemical that EPA 
sought to regulate kept EPA from being able to assess safety, and left 
dangerous chemicals on the market.

EPA’s ability to address risks was severely limited as a result of the cost-
benefit analysis under Section 6 that required any restrictions imposed 
to be the “least burdensome” action.  This has led to only a few 
chemicals having been banned.

TSCA included no provisions to protect the most vulnerable populations 
like children and pregnant women who are at elevated risk.

TSCA’s Weaknesses, Cont’d

Under Section 5, companies were generally free to start 
manufacturing/selling new chemicals at the end of the 90-day PMN 
review period, unless EPA found the chemical may present unreasonable 
risk. Burden on EPA to find concern even when safety data not supplied 
by manufacturer. 
Lack of prioritization of chemicals and risks resulted in unexamined 
chemicals being set aside indefinitely, with lack of data presumed to 
indicate lack of risk.
Insufficient Funding: EPA didn’t have the funds to support a vigorous 
testing program.  Fees paid to EPA were limited to new chemicals and 
capped at $2,500 and fees went into Treasury, not to EPA directly.

TSCA’s Weaknesses, Cont’d

Chapter 7 
22 of 29



Frank Lautenberg Chemical Safety for the 21st

Century Act Enacted to Address Key 
Weaknesses

In 2005, Senator Lautenberg 
proposed revisions to TSCA to 
address the shortcomings 
that had prevented EPA for 
30 years from achieving the 
primary objectives of TSCA.
In June 2016, after 10 years 
of debate, President Obama, 
with overwhelming 
House/Senate bipartisan 
support (403-12 in House, 
unanimous in Senate), and 
strong support from the 
chemical industry, 
downstream users, NGOs 
and other stakeholders. 
signed the Lautenberg Act 
into law.

EPA can now require manufacturers to conduct testing of existing 
chemical substances by order or consent agreement, without the 
Catch-22 of having to first have evidence of unreasonable risk or 
high exposure.

EPA must make affirmative findings on safety of a new chemicals 
or significant new use of existing chemicals before they are allowed 
into commerce. Manufacturers must provide sufficient information 
to EPA.  If data shows risk of serious or widespread harm, EPA must 
take expedited action to reduce risks.

Amended TSCA Expands Section 4 testing authority
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Risk evaluations are required for each chemical EPA designates as a 
high priority chemical, which is one that may present unreasonable risk 
of injury to health or environment due to a potential hazard and route of 
exposure under conditions of use.  
Amendment sets tight deadlines for EPA to begin and complete 
evaluations on required number of high priority chemicals. Six months 
after enactment, EPA must be conducting risk evaluations for 10 
chemicals, and by 3.5 yrs. after enactment, at least 20 high priority 
chemicals must be undergoing risk evaluations. Review of ongoing uses 
of asbestos is one of the first 10 chemicals selected for risk evaluation. 

Amended TSCA Requires Prioritization of Chemical Review
and Deadlines for Review and Action 

Amendments Remove Certain Limitations on EPA’s Review
Process and Provides Protections for Vulnerable Populations

Removes the requirement that EPA regulate 
existing chemicals by using the “least 
burdensome requirements” and replaces it 
with new standard: EPA must now regulate 
to the “extent necessary so that chemicals 
being reviewed no longer present 
unreasonable risk.” 

Requires EPA to place special emphasis on 
evaluating and protecting against 
unreasonable risks to potentially 
susceptible subpopulations, specifically, 
infants, children, pregnant women, workers 
and the elderly.
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Penalties for Violations of Section 15 have
Increased under Section 16

Maximum civil penalty rises from $25,000 
per violation to $37,500.

Maximum criminal fines rises from 
$25,000 for each day of violation for those 
who willfully or knowingly violate the Act to 
$50,000. Punishable by not more than a 
year in prison.

Adds stiffer fines for those who knowingly 
and willfully violated the act and who know 
that the violation places an individual in 
imminent danger of death or serious bodily 
harm.  Individuals face a fine of up to 
$250,000 and 15 years in prison; 
corporations face maximum fine of 
$1,000,000.

Fees Now Go to Directly to EPA 

EPA can now collect fees for 
both new and existing 
chemicals, as well as high 
priority chemicals, and use 
them to help cover costs of all 
chemical reviews, regulations, 
and information management.  
Fees go directly to EPA rather 
than to the general Treasury.
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Congress passed the Residential Lead-Based Paint Hazard 
Reduction Act of 1992, 42 U.S.C. 4852d, also known as Title X, to 
protect families from exposure to lead from paint, dust, and soil. 
Section 1018 of this law directed HUD and EPA to require the 
disclosure of information on lead-based paint and lead-based paint 
hazards before the sale or lease of most housing built before 1978 
(“target housing”).  TSCA was amended by Title X.
Pursuant to Section 1018, EPA and HUD issued regulations at 40 
CFR Part 745, Subpart F.
Pursuant to Title X, it is a prohibited act under Section 409 of TSCA 
to fail or refuse to comply with any provision of Title X.

Title IV of TSCA:  Lead Exposure Reduction

(1)  Sellers and lessors must provide purchasers and lessees with a lead
hazard information pamphlet developed per Section 406 of TSCA; 

(2)  Sellers and lessors must disclose the presence of known lead-based paint
and/or lead-based paint hazards in such housing and provide purchasers  
and lessees with any lead hazard evaluation report available to the seller
or lessor; 

(3)  Sellers must permit purchasers a 10-day opportunity to conduct a risk 
assessment or inspection for the presence of lead-based paint hazards;

(4)  Sales contracts must include an attached Lead Warning Statement and
acknowledgment, signed by the purchaser.

Under 40 CFR Part 745, Subpart F, Before a Purchaser or
Lessee Can Become Obligated Under a Contract to 

Purchase or Lease Target Housing:
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Renovation, Repair and 
Paint Rule 

Pursuant to Sections 402 and 
406 of TSCA, EPA promulgated 
the Residential Renovation, 
Repair and Painting Rule (RRP) at 
40 C.F.R. Part 745, Subpart L. 

The RRP regulations require that 
firms performing renovation, 
repair, and painting projects that 
disturb lead-based paint in 
homes, child care facilities, and 
pre-schools built before 1978 
receive firm certification from 
EPA (or an EPA authorized state), 
use certified renovators who are 
trained by EPA-approved training 
providers, perform testing and 
follow lead-safe work practices 
during renovations.

Title VI: Formaldehyde Emission Standards for 
Composite Wood Products Act of 2010

On Dec. 12, 2016, EPA promulgated regulations at 40 
CFR Part 770 pursuant to the Formaldehyde Emission 
Standards for Composite Wood Products Act. The purpose 
of TSCA Title VI is to reduce formaldehyde emissions from 
composite wood products, which will reduce exposures to 
formaldehyde and result in benefits from avoided adverse 
health effects. This final rule includes formaldehyde 
emission standards applicable to hardwood plywood, 
medium-density fiberboard, and particleboard, and 
finished goods containing these products, that are sold, 
supplied, offered for sale.
EPA’s rule is consistent with the California Air Resources 
Board’s (CARB) requirements for similar wood products.
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Region 4 anticipates little impact on activities it conducts under 
TSCA as a result of the amendments. Most of the key amendments 
pertain to actions/responsibilities handled by EPA Headquarters 
regarding chemical review and risk evaluation.
Region 4’s priorities are to conduct inspections, provide  
compliance assistance where appropriate, and to initiate 
enforcement action in response to violations of TSCA, which 
typically involve administrative penalty actions that are usually 
resolved through settlement without litigation.  

Impact of Lautenberg Amendments on EPA Region 4
Enforcement Activities

Still no authority to bring civil penalty action in U.S. Dist. Ct.; penalty 
cases must be brought administratively only.
Still no administrative compliance order authority.
All emergency orders for imminent and substantial endangerment 
must go through U.S. Dist. Ct. (per Section 17 of TSCA).
Still limited delegation to states of authority to enforce much of 
TSCA. Authority to operate Lead-Based Paint RRP programs can be 
and has been delegated to many states.

TSCA Reform Did Not Address Civil 
Enforcement Authority
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Violations of Chemical Data Reporting requirements, including 
failure to submit a CDR, overreporting, and underreporting.
Violations of certain PMN requirements such as commencing 
manufacturing without having first submitted a PMN, or prior to the 
expiration of EPA’s 90-day review period, or commencing 
manufacturing after the 90 day period of PMN review has been 
completed but without providing notice to EPA.
Failure to submit export notifications to EPA. 
Violations of PCB and Lead-Based Paint requirements.

Examples of Common TSCA Violations Enforced by 
EPA Region 4

THANKS!

Leif Palmer, Regional Counsel
U.S. EPA, Region 4
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I.  Introduction 

 Nuisance laws in the United States evolved originally out of the British torts common law. 

Broadly speaking, in Georgia, the common law right is now codified in Title 41 of Georgia Code 

but, as a tort, provisions of Georgia Title 511 apply. Nuisance is now defined, in the Code as: 

A nuisance is anything that causes hurt, inconvenience, or damage to another and 
the fact that the act done may otherwise be lawful shall not keep it from being a 
nuisance. The inconvenience complained of shall not be fanciful, or such as would 
affect only one of fastidious taste, but it shall be such as would affect an ordinary, 
reasonable man.  

By statute, nuisance claims are broadly split into two categories: public nuisances and private 

nuisances. At its core, when a nuisance is occurring, it signifies that the right of quiet enjoyment 

is being so disrupted that a tort is being committed. 

II. Two Main Types of Nuisance Claims 

Nuisances are either public or private. A public nuisance is perceived as an action or event 

which damages all parties who encounter it. In contrast, a private nuisance is normally one directed 

1  Georgia Title 41, Code § 41-1-2, and Title 51, Code § 51-1-1: provide the introduction to the two main classes 

seen in nuisance cases, public and private, reciting: 

Nuisances are either public or private. A public nuisance is one which damages all persons who 
come within the sphere of its operation, though it may vary in its effects on individuals. A private 
nuisance is one limited in its injurious effects to one or a few individuals. 

O.C.G.A. § 41-1-2; see also O.C.G.A. § 51-1-1: 

A tort is the unlawful violation of a private legal right other than a mere breach of contract, express 
or implied. A tort may also be the violation of a public duty if, as a result of the violation, some 
special damage accrues to the individual. 

These code sections also highlight the requirement that, to assert a public nuisance, the claimant must show the two 

part “substantial interest/specially aggrieved” test for standing.  Georgia Code thus provides: 

A public nuisance generally gives no right of action to any individual. However, if a public nuisance 
in which the public does not participate causes special damage to an individual, such special damage 
shall give a right of action. 

O.C.G.A. 41-1-3. 
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against a single individual or a small group of individuals. This distinction has been codified in 

Georgia law since the Code of 1863. 

 A. Public Nuisances 

Georgia statutorily limits the cause of action available under state law to enjoin or 

challenge public nuisances, the specific exception to that statute being codified at O.C.G.A. § 41-

3-1 et seq., providing for a private cause of action2 for the public nuisance occasioned by places 

used for unlawful sexual and drug activity.  In one of the earliest reported cases analyzing public 

nuisances, the Georgia Supreme Court wrote: 

The decisions of the Courts, both in England and America, are quite uniform, that 
in the case of a purely public nuisance, where no private person receives damage 
special to himself, the Courts will not interfere, either to enjoin or abate, at the suit 
of a private individual. The proceeding in all such cases must be in the name of the 
public. In England, and in most of the States, there is an information by the Attorney 
General, and the reason of the rule is plain. If the injury is purely a public one, it is 
one for the public to complain of. No private person has, or ought to have, a right 
to take charge of the rights of the public. A judgment, either pro or con, would bind 
nobody, since every other citizen has the same right to sue as the moving party, 
unless, indeed, the rule should exist that the first private person suing should obtain 
an exclusive right, and a judgment between him and the party complained of bind 
the world—a rule, however, that would, we think, work badly. The old rule, and 
one, as we have said, universally adopted, is the one we have stated.  Kerr on 
Injunctions, 334; Waterman & Eden on Injunctions, 1 vol., 282. 
 

2  Georgia Code § 41-3-2 provides: 

Whenever a nuisance is kept, maintained, or exists, as defined in Code Section 41-3-1 or 41-3-1.1, 
the district attorney, the solicitor-general, city attorney, or county attorney, or any private citizen of 
the county may maintain an action in the name of the state upon the relation of such attorney or 
private citizen to enjoin said nuisance perpetually, the person or persons conducting or maintaining 
the same, and the owner or agent of the building, structure, or place, and the ground itself in or upon 
which such nuisance exists. In an action to enjoin a nuisance, the court, upon application therefor 
alleging that the nuisance complained of exists, shall order a temporary restraining order or an 
interlocutory injunction as provided in Code Section 9-11-65. 
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Coast Line R. Co. v. Cohen, 50 Ga. 451 (1873).3 This was explained further, in Thrasher v. City 

of Atlanta, 178 Ga. 514 (1934), when the Georgia Supreme Court wrote:

Even though a given condition may constitute a public nuisance, a citizen suffering 
special damage by reason of sickness of the person or family, or depreciation of the 
person's property, as the result thereof, has a cause of action against the party 
creating or maintaining the nuisance.   

It is important to note, however, that all injury to health is considered “special,” so that “[i]t matters 

not that others within the sphere of the operation of the nuisance, whether public or private, may 

be affected likewise.” De Vaughn v. Minor, 77 Ga. 809 (1887); Hunnicutt v. Eaton, 184 Ga. 485 

(1937). 

 Accordingly,  

In order to recover damages in an individual action for a public nuisance, one must 
have suffered harm of a kind different from that suffered by other members of the 
public exercising the right common to the general public that was the subject of 
interference. 
(2) In order to maintain a proceeding to enjoin to abate a public nuisance, one must 

(a) have the right to recover damages, as indicated in Subsection (1), or 
(b) have authority as a public official or public agency to represent the state or a 
political subdivision in the matter, or 
(c) have standing to sue as a representative of the general public, as a citizen in a 
citizen's action or as a member of a class in a class action. 

Restatement (Second) of Torts § 821C (1979). 

3  An interesting aside, the standing test for challenging zoning, the so-called two-part “substantial 

interest/specially damaged” standard, finds its origins in the law on public nuisance, thus, in 1977, the Georgia 

Supreme Court held: 

…the test of standing in rezoning suits is similar to the special damages standing test as to public 
nuisances. 

Brock v. Hall Cty., 239 Ga. 160, 161 (1977). Thus, in 1980, the Georgia Supreme Court wrote: 

Plaintiff . . . ‘may not assume the role of champion of a community to challenge public officers to 
meet him in courts of justice to defend their official acts.' 

Tate v. Stephens, 245 Ga. 519, 520 (1980). 
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 Actions on what otherwise amount to public nuisances today find their footing in a 

multitude of Federal laws and state laws which have effectively created private attorney generals, 

in the form of citizen suits, to challenge and enjoin matters such as violations under the Clean 

Water Act, 33 U.S.C.A. §§1251 et seq.; the Clean Air Act, 42 U.S.C.A. §§ 7401 et seq.; the 

Comprehensive Environmental Response, Compensation and Liability Act of 1980, 42 U.S.C.A. 

§§ 9601 et seq.; and the Resource Conservation and Recovery Act, 42 U.S.C.A §§ 6921 et seq., as 

well as their companion Georgia state law acts, including the Georgia Water Quality Control Act, 

O.C.G.A. §§ 12-5-20 et seq.; The Georgia Hazardous Waste Management Act, O.C.G.A. §§ 12-

8-60 et seq.; and the Hazardous Site Response Act, O.C.G.A. §§ 12-8-90 et seq. as will be 

discussed in more detail below. These actions all travel and appear as “public nuisances” but are 

not analyzed under that term because of the specific, statutory issue and conduct identified by 

Code. 

The codification of those public nuisances which nevertheless authorize enforcement by 

private actions is recognized by the Restatement, stating:  

Statutes sometimes confer on any member of the public, as well as on public 
officials, authority to abate certain public nuisances, statutory or otherwise. In such 
cases, a private person may abate the public nuisance without the necessity of 
showing that he suffers a special harm by reason thereof. 
 

Restatement (Second) of Torts § 203 (1965). 

 Although nuisance actions are normally a cause of action granted by a state, there is also a 

federally common law action for public nuisance as established in Illinois v. Milwaukee.4 The 

Supreme Court held that,  

The application of federal common law to abate a public nuisance in interstate or navigable 
waters is not inconsistent with the Water Pollution Control Act. Congress provided in § 10 

4  406 U.S. 91 (1972). 
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(b) of that Act that, save as a court may decree otherwise in an enforcement action, "state 
and interstate action to abate pollution of interstate or navigable waters shall be encouraged 
and shall not . . . be displaced by Federal enforcement action. 

Ill. v. Milwaukee, 406 U.S. at 104.  Thus this is see as an additional layer on top of CWA violations. 

This precedent has allowed concurrent state and federal nuisance claims to enforce environmental 

regulations. Congress has legislatively supplanted the federal common law in some instances 

where Congress created causes of action through environmental legislation.5 

 B. Private Nuisance 

 Actions on private nuisances are more readily identified and directly actionable by private 

actors. Under O.C.G.A. § 41-1-4, a private nuisance “may injure either a person or property, or 

both, and for that injury a right of action accrues to the person who is injured or whose property is 

damaged.”  They are generally considered a “non-trespassory6 invasion of another's interest in the 

private use and enjoyment of land. Restatement (Second) of Torts § 821D (1979). While it is not 

5  See generally Am. Elec. Power Co. v. Connecticut, 564 U.S. 410 (2011) (The Clean Air Act and 

Environmental Protection Agency (EPA) actions it authorized under 42 USCS § 7411 displaced any federal common 

law right, through States' federal common law public nuisance claims, to seek setting of carbon-dioxide emissions for 

power plants by federal courts, and thus, finding that claims were not displaced was error; Act provided multiple 

avenues for enforcement by way of 42 USCS §§ 7411(c)(2), (d)(2), 7413, 7414, provided for private civil enforcement 

action in federal court under 42 USCS § 7604(a), and reviewability in federal court under 42 USCS § 7607(b)(1), thus 

establishing critical point that Congress delegated to EPA decision whether and how to regulate carbon-dioxide 

emissions from power plants and that delegation was what displaced federal common law.) 

6  This citation is somewhat misleading because virtually each type of environmental nuisance contemplates, 

at a minimum, a particulate invasion of the surface, air or subsurface. Smoke, silt, water pollution and the like all 

direct particulate matter onto the private owner’s property which is a species of trespass. 
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necessary that the claimant own the land so affected, he or she must have a cognizable “interest” 

in its use and enjoyment as it is with that interest which the private nuisance interferes.7  

1.  Federal Laws and Environmental Nuisance Claims  

American post World War Two began establishing laws to better protect the environment. 

These laws included the Clean Air Act,8 the Clean Water Act,9 and the Resource Conservation and 

Recovery Act10 identified above One of the new enforcement mechanisms eventually created 

through these federal environmental regulations is citizen lawsuits to enforce these laws.11 Where 

these laws provide a clear cause of action and method of enforcement to private citizens there is 

not a common law nuisance claim.12 

2. Georgia Laws and Environmental Nuisance Claims 

Georgia has developed legislation as a result of the delegation of authority from the Federal 

Environmental Protection Agency to allow state enforcement of originally federal law. These laws 

include the Georgia Water Quality Control Act,13 the Georgia Air Quality Control Act,14 and the 

7  Thus, a party could not prevail on the their claim for continuing private nuisance where the party sold the 

property at issue and did not own the property during any part of the four years preceding the filing of the 

action. Briggs & Stratton Corp. v. Concrete Sales & Servs., 29 F. Supp 2d 1372 (M.D. Ga. 1998). 

8  42 U.S.C. § 7401 et seq. 

9  33 U.S.C. § 1251 et seq. 

10  42 U.S.C. § 6921 et seq. 

11  42 U.S.C. § 7604; 33 U.S.C. § 1365; 42 U.S.C. § 6972. 

12  See Am. Elec. Power Co. v. Connecticut, 564 U.S. 410 (2011) in footnote 5 above.  

13  O.C.G.A. § 12-5-90. 

14  O.C.G.A. § 12-9-1. 
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Georgia Hazardous Waste Management Act15 to name a few.16 None of these Georgia laws directly 

provide for citizen suits, so if a citizen is going to try to enforce a state law claim or prevent a 

hazardous private action, they must proceed with a nuisance claim in the corresponding state courts 

for actions which directly affect them (they can, however, cite the above statutes as the violation 

of same makes the matters nuisances per se as further described herein.  

3.  Statute of Limitations 

For all nuisance claims, the statute of limitations, under Georgia Code § 9-3-30, is four 

years. That Code Section provides that for trespass or damage to realty, the action shall be brought 

within four years after the right of action accrues. However, it is critical to note, a nuisance claim 

consists of two pieces: a damage to realty and a personal injury claim (the hurt inconvenience and 

annoyance component); thus, there is authority that the personal injury component must be 

brought within two years under O.C.G.A. § 9-3-33.  Thus, Georgia appellate courts have 

recognized the distinct separation of the two component and held each is eligible for damages.17 

In Weller, the Court of Appeals held that, “[d] amages for discomfort and annoyance are 

separate  and distinct damages from any damage to realty. The measure of damages for discomfort, 

unhappiness, and annoyance is in the enlightened conscience of the jury.”18 

15  O.C.G.A. § 12-8-60. 

16  A more complete list of Georgia environmental laws can be found on the Georgia Environmental Protection 

Division website at https://epd.georgia.gov/existing-rules-and-corresponding-laws. 

17  See Weller v. Blake, 315 Ga. App. 214 
 
18  Id. (citing  Hammond v. City of Warner Robins, 224 Ga. App. 684 (1997) (physical precedent only). See 
also Davis v. Overall, 301 Ga. App. 4 (2009); and Woodmen of the World, Unit No. 3 v. Jordan, 231 Ga. App. 517, 
519 (1998) ( holding that “[i]In a nuisance action, recovery is authorized for damage to both person and property. 
Unlawful interference with the right of the owner to enjoy possession of his property may be an element of damages. 
The measure of damages for discomfort, disrupted peace of mind, unhappiness and annoyance caused by 
a nuisance is for the enlightened conscience of the jury”). 
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However, as discussed below if a nuisance is continuing that two year limit would not foreclose 

all of the recovery, just the portion arising more than two years prior to the cause of action. 

It is worth noting that Federal law might expand the duration of the statute of limitations 

in a specific situations per the Federal discovery rule for actions under State law for damages from 

exposure to hazardous substances.19 Federal law expands any state common law or statutes dealing 

with the statute of limitations in hazardous substance cases and says “In the case of any action 

brought under State law for personal injury, or property damages, which are caused or contributed 

to by exposure to any hazardous substance … released into the environment from a facility, if the 

applicable limitations period for such action … provides a commencement date which is earlier 

than the federally required commencement date, such period shall commence at the federally 

required commencement date in lieu of the date specified in such State statute”20 (emphasis 

added). The federally required commencement date is “the date the plaintiff knew (or reasonably 

should have known) that the personal injury or property damages referred to in subsection (a)(1) 

were caused or contributed to by the hazardous substance or pollutant or contaminant 

concerned.”21 When dealing with minors or non-mentally competent parties federally required 

commencement date means, “the date on which the minor reaches the age of majority, as 

determined by State law, or has a legal representative appointed”22 or “the date on which such 

individual becomes competent or has had a legal representative appointed.”23 

19  42 U.S.C. § 9658. 

20  42 U.S.C. § 9658(a)(1). 

21  42 U.S.C. § 9658(b)(4)(A). 

22  42 U.S.C. § 9658(b)(4)(B)(i). 

23  42 U.S.C. § 9658(b)(4)(B)(ii). 
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4. Nuisance per se/Nuisance at Law 

There are certain activities which by their very existence are a nuisance. The Supreme 

Court of Georgia has held that “[i]n numerous decisions of this court a "nuisance per se" has been 

defined as an act, occupation, or structure which is a nuisance at all times and under any 

circumstances, regardless of location or surroundings.” Washington Seminary, Inc. v. Bass, 192 

Ga. 808, 816 (1941).24 These are often things that are violative of the law or local ordinances – 

frequently local ordinances have noise level restrictions and a violation of same is a nuisance per 

accidens. Another example of a nuisance per se would be a "large quantity of dynamite powder, 

nitroglycerine, and other high and dangerous explosives."25 The most common basis for a nuisance 

per se is conduct in violation of a criminal law, but conduct in violation of any law protecting the 

health, safety, welfare, morals, or convenience of the public that has an effect on other property 

may amount to nuisance per se.26  

5. Nuisance per Accidens/Nuisance in Fact 

 If an action is not a nuisance per se but become a nuisance due to the actions surrounding 

the activity, it is considered a nuisance per accidens or nuisance in fact. In the author’s experience 

this area of nuisance law is one of the most misunderstood. Any number of defendants have 

responded, “we are in compliance with all codes” and therefor cannot be liable for a nuisance 

without recognizing that something lawfully done can, in specific instances, become a nuisance 

per accidens. An exterior HVAC unit on a commercial operation may be sited properly and 

24  Citing Simpson v. DuPont Powder Co., 143 Ga. 465 (1915); Standard Oil Co. v. Kahn, 165 Ga. 575 

(1928); Thomoson v. Sammon, 174 Ga. 751 (1932). 

25  Simpson, 143 Ga. at 466. 

26  Stephen Michael Sheppard, Nuisance Per Se, Bouvier Law Dictionary (2012). 
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operating within code for noise levels at the property line and, nevertheless, keep the adjacent 

homeowner up all night every night because of such volume. A nuisance per accidens is something 

that becomes a nuisance by reason of the circumstances and surroundings, and if it creates any 

danger and inflicts an injury upon a person or property.  

IV. Damages 

Although nuisances may arise from several sources, for the purpose of determining 

remedies there are two broad categories into which nuisances must be classified to determine the 

appropriate measure of damages – permanent, non-abatable nuisances and temporary, abatable 

nuisances.  Remedies are described in terms of whether the harm is permanent and non-abatable 

or temporary.27  It is also important to note that nuisance being an indirect tort, there is no 

presumption of damages merely from its maintenance and plaintiffs must plead and prove all such 

damages.28 While these two areas of impact seem clear enough, the case law on them is frequently 

as muddy a subject as the source of so many nuisance claims, in no small part because the terms 

“permanent” and “non-permanent, temporary or abatable” are frequently used to describe the 

nuisance conduct rather than the injury sustained. The other confounding issue is that practitioners 

frequently seek to make the nuisance “temporary and abatable” (and therefore continuing because 

it permits the statute of limitations to roll forward with each new event. 

There can also be a wide variety of additional areas of recovery and damages issues arising 

out of a private nuisance. These additional areas of recovery include damages for personal injury, 

27  See generally City of Atlanta v. Landmark Environmental Industries, Inc., 272 Ga. App. 732 (2005) 

(recognizing the two categories as “nuisances which cause permanent injury to land,” and “nuisances which are of a 

non-permanent, abatable, or temporary nature”). 

28  See Simpson v. Du Pont Powder Co., 143 Ga. 465 (1915). 
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exemplary damages to punish the bad conduct, special damages, and the expense of litigation. In 

some limited instances, a party does not need to wait for the nuisance to occur to act. Instead, a 

party might be able to have a private suit to stop or enjoin the threat of nuisance. Finally, if there 

are multiple producers responsible for the nuisance, there are special rules for apportioning 

damages from a nuisance claim. These topics will all be discussed below. 

Some damages are not, however,  recoverable.  Simple “stigma to realty” is too remote and 

speculative to be a recoverable damage.29  Stigma may arise when “there exists a minimal physical 

invasion through nuisance, which would not rise to the level of actual hazard to health or safety, 

and which cannot be abated or which abated has a negative effect on the property in public 

perception, i.e., there is a demonstrable effect on the fair market value.”30 “Inability to obtain loans 

or refinancing the realty does not constitute a special damage.”31 

 A. Permanent 

A nuisance is permanent if the damage the act causes is complete when the action creating 

the nuisance first occurs and gives rise to a single cause of action that initiates the running of the 

statute of limitation.32 When the damage to the land is permanent, the normal recovery should be 

the diminution in the fair market value of the land.33 The other recovery option for a permanent 

nuisance is the cost of repairs. If the damage to the property is permanent, the claimant may not 

recover both the diminution in fair market value and the cost to cure the existing damage as that 

29  Hammond v. City of Warner Robins, 224 Ga. App. 684, 482 S.E.2d 422 (1997). 

30  Id. 

31  Id. 

32  Oglethorpe Power Corp. v. Forrister, 303 Ga. App. 271 (2010). 

33  Ward v. Southern Brighton Mills, 45 Ga. App. 262 (1932). 
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would be a double recovery.34  A claimant may plead and recover the cost to repair or restore the 

property “as long as restoration would not be an ‘absurd undertaking.”35 Cost to repair or restore 

the property may be appropriate “even though repair costs exceed the diminution in value.”36 

However, the cost of restoration "may not be disproportionate to the diminution in the property's 

value. Rather, ‘the cost of repair must be reasonable and bear some proportion to the injury 

sustained.’”37 

To determine whether cost of restoration or repair is an “absurd undertaking,” the Georgia 

Supreme Court previously has held that “[i]n determining whether such restoration would be an 

absurd undertaking you may take into consideration the age of the building, whether it should be 

repaired or whether it should be completely restored, and any and all other evidence as to the 

condition of the building in question just preceding the [loss] in question.”38  It should be noted 

that while the Court in Lusk applied the cost of restoration rule to a claim arising solely from 

damage to land, the Court in Southern Ry. Co. v. Wooten 39 recognized that this rule ordinarily 

34  Georgia Northeastern R. Co., Inc. v. Lusk, 277 Ga. 245 (2003) Id. (while the cost to effect repairs to the 

damaged area for which compensation was received by way of the diminution in permanent value should not be 

allowed, recovery of the actual cost to stabilize the rest of the remaining property is not the same and not necessarily 

prohibited). Frequently if there is a mechanism for repair the real argument is that the nuisance is temporary and 

abatable such the diminished fair market rental value and the cost of repair might be sought.  

35  Id. (citing Atlanta Recycled Fiber Co. v. Tri-Cities Steel Co., 152 Ga App. 259, 262 S.E.2d 554 (1979)).  

36  Id. (citing NEDA Constr. Co. v. Jenkins, 137 Ga. App. 344, 223 S.E.2d 732 (1976)). 

37  Id. (citing Empire Mills Co. v. Burrell Eng. & Co., 18 Ga. App. 253, 256 S.E. 530 (1916)). 

38  Atlanta Recycled Fiber Co. v. Tri-Cities Steel Co.,152 Ga. App. 259, 264, 262 S.E.2d 554 (1979). 

39  Southern R. Co. v. Wooten, 110 Ga. App. 6 (1964) (citing Mercer v. J&M Transportation Co., 103 Ga. App. 

141). 
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applies only “where the injury or damage complained of is solely to a building and not to the 

land.”40 The jury also may consider the “feelings of the owner” regarding the “historical 

significance and value of the particular property” and whether the claimant wanted that particular 

house, not just any house, in that location.41 The value of the property to the owner may be 

enhanced by personal conditions and a personal value, instead of the simply the market price, may 

be considered in estimating the value.42 “[I]t is evident, that no fixed rule to govern the estimate 

of value, can be laid down, but it must of necessity be left to the sound discretion of a jury, in the 

exercise of a reasonable sympathy with the feelings of the owner.”43  

 B. Temporary 

A nuisance is not permanent if the act causes continuing damage and is one which can and 

should be abated by the person erecting or maintaining it.44 In that case, every continuance of the 

nuisance is a fresh nuisance for which a fresh action will lie and a fresh statute of limitations begins 

to run.45 This repeated harm can force successive lawsuits to recovery from each successive cause 

of damage.46 Some temporary nuisances may render permeant damages, and if that occurs then the 

damages should be calculated as if they were permanent damages. However, permanent damages 

cannot be awarded on the assumption that the nuisance will be continued permanently, the measure 

of damages is compensation to the plaintiff for the actual injury inflicted through the date of the 

40  Id. 

41  NEDA Constr. Co. v. Jenkins, 137 Ga. App. 344 (1976). 

42  Id. 

43  Id. 

44  Hammond, 224 Ga. App. at 684. 

45  Id. 

46  Farley v. Gate City Gaslight Co., 105 Ga. 323 (1898). 
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award.47 Therefore, the claimant must demonstrate that the damage which has been effected cannot 

practically be abated. 

 Assuming that the damage is not permanent, that the nuisance is abatable and that it can 

and will be stopped, the measure of damages for a temporary, abatable nuisance and non-

permanent damage to land is the depreciation in the usable or rental value of the property.48 The 

fact that the resale value of the property (permanent value) had increased during the period of the 

nuisance does not preclude plaintiffs from recovering an award for diminution in the rental value 

of the use of the property.49 

It is important also to note the significant difference between the damages for non-

permanent nuisances and permanent nuisances with respect to right to recover the cost of 

restoration to the property.  Where the damages are not permanent and diminished rental value is 

sought, the claimant also may seek the cost to restore the property.50  Thus in Landmark 

Environmental Industries, Inc.,51 the claimant was allowed to recover both the diminished rental 

value of her property and the cost of remediating the contamination caused by the city.52 

  

 

 

47  Farley v. Gate City Gaslight Co., 105 Ga. 323 (1898). 

48  City of Atlanta v. Landmark Environmental Industries, Inc., 272 Ga. App. 732 (2005). 

49  City of Atlanta v. Murphy, 194 Ga. App. 652 (1990). 

50  City of Atlanta v. Landmark Environmental Industries, Inc., 272 Ga. App. 732, (2005); contrast Georgia 

Northeastern R. Co., Inc. v. Lusk, 277 Ga. 245, (2003). 

51  272 Ga. App. 732 (2005). 

52  Id. 
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C. Personal Injury 

Because “hurt, inconvenience, or damage to another” are elements of nuisance, recovery 

for a nuisance necessarily can include damages to the person.53  Recovery for damages to the 

person is statutorily authorized.54  “Damages for discomfort and annoyance caused to the owner 

... are separate and distinct from damage to the value of the realty.”55  The nuisance does not have 

to endanger the health of the claimant, it is “sufficient if it produces that which is offensive to the 

senses, and which renders the enjoyment of life and property uncomfortable.”56  “Damages for 

discomfort and annoyance caused to the owner and his family are separate and distinct from 

damage to the value of the realty but nevertheless constitute part of the “actual damages” which 

may have been suffered by a claimant in a nuisance action.57 Pain and suffering, annoyance and 

discomfort, including impairment to the claimant’s ability to work, are measured by the “the 

enlightened consciences of the jurors.”58 Standard charges on “pain and suffering” still apply, 

including calling the jury’s attention to the normal diminution of the plaintiff's earning capacity in 

his declining years.59 

  

 

53  O.C.G.A. § 41-1-1. 

54  O.C.G.A. § 41-1-4. 

55  Segars v. Cleland, 255 Ga. App. 293 (2002). 

56  Miller v. Coleman, 213 Ga. 125, 129 (1957) (citing Hoflman v. Athens Empire Laundry Co., 149 Ga. 345). 

57  City of Atlanta v. Murphy, 194 Ga. App. 652 (1990). 

58  Shepherd Const. Co. v. Vaughn, 88 Ga. App. 285 (1953); see also City of Atlanta v. Murphy, 194 Ga. App. 

652, (1990). 

59  Id. 
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D. Exemplary Damages 

Georgia Code Section § 51-12-5.1 authorizes punitive damages where aggravating 

circumstances justify penalizing, punishing or deterring the conduct of the defendant.60 Punitive 

damages may only be awarded in “tort actions in which it is proven by clear and convincing 

evidence that the defendant's actions showed willful misconduct, malice, fraud, wantonness, 

oppression, or that entire want of care which would raise the presumption of conscious indifference 

to consequences.”61 An award of punitive damages must be specifically prayed for in a 

complaint.62  “Mere negligence, although gross, will not alone support the recovery of punitive 

damages.”63 For nuisances, this ordinarily  means sending a demand as early in the process as 

possible to make the defendant aware that his conduct is causing a nuisance and judging his 

conduct afterward.  

In reviewing whether the award of punitive damages is appropriate, the Court considers 

three guideposts: “(1) the degree of reprehensibility of the defendant's misconduct; (2) the disparity 

between the actual or potential harm suffered by the plaintiff and the punitive damages award; and 

(3) the difference between the punitive damages awarded by the jury and the civil penalties 

authorized or imposed in comparable cases.”64 Stemming from a United States Supreme Court 

case, BMW of North America v. Gore,65 the so-called “Gore factors” determine whether an award 

60  O.C.G.A. § 51-12-5.1(a). 

61  O.C.G.A. § 51-12-5.1(b). 

62  O.C.G.A. § 51-12-5.1 (d). 

63  Tri-County Inv. Group, Ltd. v. Southern States, Inc., 231 Ga. App. 632 (1998). 

64  Bowen & Bowen Const. Co. v. Fowler, 265 Ga. App. 274 (2004). 

65  517 U.S. 559 (1996). 
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of punitive damages comports with due process.66  The second factor, the disparity between the 

actual harm (or damages awarded) and the punitive damage award, while not subject to a 

mathematical formula, is an important criteria.  In Sumitomo, the Court found the actual damages 

awarded were $175,738.98 in comparison to the $250,000 in punitive damages awarded, thus 

yielding a ratio of compensatory to punitive damages of approximately 1 to 1.42.67 The Court there 

noted that the U.S. Supreme Court in Pacific Mut. Life Ins. Co. v. Haslip68 found that a punitive 

damages award of “more than 4 times the amount of compensatory damages” did not “cross the 

line into the area of constitutional impropriety,” and that, in TXO Production Corp. v. Alliance 

Resources Corp.69  the United States Supreme Court “suggested that a punitive to compensatory 

damages ratio of 10 to 1 might be appropriate in some cases.”70 

 E. Special Damages 

Special damages are available where there is a continuing, abatable nuisance.71  Special 

damages must be specifically pled.72  Special damages for a personal injury caused by a nuisance 

may include medical bills and lost wages.73  One presumes that expenses incurred trying to thwart 

the impact of the nuisance would also fall within the ambit of special damages. Failure to specify 

66  Sumitomo Corp. of America v. Deal, 256 Ga. App. 703 (2002). 

67  Id. 

68  499 U.S. 1, 23-4 (1991). 

69  509 U.S. 443 (1993). 

70  Sumitomo Corp. of America, 256 Ga. App. 703 (2002). 

71  City of Gainesvile v. Waters, 258 Ga.App. 555 (2002). 

72  O.C.G.A. § 9-11-9(g). 

73  Liberty Mut. Ins. Co. v. Johnson, 244 Ga. App. 338 (2000). 

Chapter 8 
18 of 41



special damages will preclude recovery unless the complaint is amended prior to the entry of a 

pre-trial order.74    

F.  Expense of Litigation 

Expenses of litigation, including attorney's fees, are not punitive or vindictive damages and 

may be allowed by the jury if the defendant in a nuisance action has acted in bad faith in the 

transaction out of which the cause of action arose.75  Georgia Code Section 13-6-11 allows 

recovery of attorney fees if the defendant has acted in bad faith, has been stubbornly litigious, or 

has caused the plaintiff unnecessary trouble and expense, but there can only be a recovery of fees 

if one of these three conditions exist.76 An award of attorney fees under  Georgia Code Section 13-

6-11 “is to be affirmed if there is any evidence to support it.”77 Generally, the question of bad faith 

is for the jury, to be determined from its consideration of the facts and circumstances in the case.78  

 G. Threat of Nuisance 

Where a nuisance is about to be erected or action commenced which would constitute a 

nuisance and such nuisance would result in irreparable damages, injunctive relief is available to 

prevent the construction or commencement of the nuisance.79 The threatened consequences cannot 

be speculative or “merely possible” but must be “reasonably certain.”80 The damages must also be 

74  Tri-County Inv. Group, Ltd. v. Southern States, Inc., 231 Ga. App. 632 (1998). 

75  Scott v. Dudley, 214 Ga. 565, 105 S.E.2d 752 (1958). 

76  City of Gainesville v. Waters, 258 Ga. App. 555 (2002). 

77  Id. (citing Southern Med. Corp. v. Willis, 194 Ga. App. 773, 391 S.E.2d 803 (1990)).  

78  Id. (citing Stargate Software Intl. v. Rumph, 224 Ga. App. 873, 482 S.E.2d 498 (1997)). 

79  O.C.G.A. § 41-2-4. 

80  Id. 
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irreparable.81   “[M]ere apprehension of injury and damage is insufficient,” but it must be “made 

to appear with reasonable certainty that irreparable harm and damage will occur from the 

operation” before equity will interfere to restrain the construction, maintenance or operation of an 

otherwise lawful business.82   

The injury complained of, to be eligible for injunctive relief, must be “such an injury as 

from its nature is not susceptible of being adequately compensated at law, or such as from its 

continuance or permanent mischief must occasion a constantly recurring grievance, which cannot 

be otherwise prevented but by injunction.”83 By “irreparable injury” it is not meant, however, that 

such injury is “beyond the possibility of repair” or “beyond possible compensation in damages,” 

nor even “necessarily great injury or great damages, rather it is the type of injury, “whether great 

or small, that ought not to be submitted to, on the one hand, or inflicted, on the other, and which, 

because it is so large on the one hand or so small on the other, is of such constant and frequent 

recurrence that no fair or reasonable redress can be had therefore in a court of law.”84 Injury to 

health is a special and irreparable damage which will sustain equitable relief.85 

 H. Apportioning Damages 

Apportionment of damages due to nuisance is treated differently than most torts. Instead 

of the multiple parties causing the nuisance from being joint tortfeasors, in nuisance each party is 

81  Id. 

82  Camp v. Warrington, 227 Ga. 674 (1971). 

83  Central of Georgia Ry. Co. v. Americus Const. Co., 133 Ga. 392 (1909). 

84  Id. 

85  De Vaughn v. Minor, 77 Ga. 809 (1889); see also Hunnicutt v. Eaton, 184 Ga. 485 (1937). 
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only responsible for their individual parts of the harm.86 The Georgia Supreme Court wrote, 

“nuisance cases proceed under a different rule, which is that joint participants in the creation of a 

nuisance are not jointly and severally liable for the full total of plaintiff's damages, but only for 

their individual parts.”87  

V. Conclusion 

 Nuisance claims are an often mis-appreciated vehicle by which a private individual can 

enforce environmental laws against private producers that are directly harming the air, water, and 

soil of the private actors property. 

86  Gilson v Mitchell, 131 Ga. App. 321 (1974). 

87  Id. (citing Key v. Armour Fertilizer Works, 18 Ga. App. 472; Restatement, Second Torts, § 881). 
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I. INTRODUCTION 

“Inverse” condemnation claims arise when the government causes injury to a citizen’s 

property due to its actions or inactions.  Examples of such claims involve diverting storm water or 

mud onto private property, as well as causing harmful odor, noise, or pollutants which injure 

private property.  Although such inverse condemnation cases are often thought of and discussed 

as simply alternative names for trespass and nuisance, they in fact have a distinct body of law with 

various pitfalls awaiting those who do not thoroughly research the cause of action prior to filing 

suit. 

 This paper is not intended to be exhaustive.  And, to be fair, most of my work is on the 

defense side of the “v.” for these sorts of suits.  Therefore, although I have tried to lay out a neutral 

statement of the law, understand that there are other perspectives that may draw different 

conclusions of “The Law” in this area.  It is constantly evolving, and case law is not always wholly 

consistent.1 

This paper will also ignore inverse condemnation claims related to governmental regulation such 
as zoning or other restrictive enactments.  That is a whole different body of law. 
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 With that said, let’s get to the fun.  This paper will focus on three common claims against 

governmental entities for nuisance-type claims:  (1) inverse condemnation claims under the 

Constitution of the State of Georgia; (2) inverse condemnation claims under the federal 

Constitution; and (3) alleged violations of the federal Clean Water Act. 

II. THE CONTOURS OF AN INVERSE CONDEMNATION CLAIM  

a. Under Georgia Law. 

The Georgia Constitution provides that “[p]rivate property shall not be taken, or damaged, 

for public purposes without just and adequate compensation being first paid . . . .”  Ga. Const. 

1983, Art. I, Sec. III, Par. I.  While the State and its proper designees enjoy eminent domain rights 

over land within its jurisdiction, this right is thus tied to a concomitant duty – to pay “just and 

adequate compensation” for land that it takes or damages for public purposes 

Inverse condemnation (“takings”) claims have a distinct body of law governing the scope 

of a government’s potential liability.  Although constitutional takings claims are related to tort law, 

strictly speaking they are not tort claims.  Rather, many governmental defendants have sovereign 

immunity from mere tort claims.  See, e.g., Fulton County v. Baranan, 240 Ga. 837, 838, 242 

S.E.2d 617, 618-19 (1978) (“[W]e must examine the basis for allowing damages to property 

owners whose property is damaged by the county for public purposes.  Such damages are not given 

under the ordinary rules pertaining to torts”).  And even where there has been a waiver of 

immunity, an independent cause of action arises under the Georgia Constitution.  See, e.g., Bray 

v. Dep’t. of Transp., 324 Ga.App. 315, 750 S.E.2d 391 (2013) (inverse condemnation claim not 

subject to dismissal for failure to follow provisions of Tort Claims Act).2   

As an interesting twist, municipalities do not enjoy the same sovereign immunity from tort that 
counties do.  See Duffield v. DeKalb County, 242 Ga. 432 (1978). 
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Thus, it would appear that something more than mere nuisance or trespass is required to 

create liability against a governmental entity under an inverse condemnation theory.  Oddly 

enough, though, the courts have never really stated what that “something more” is – beyond that 

it must “rise to the level of a taking.”  Whatever that means.  As a practical matter, though, the 

main differences between an inverse condemnation claim and a tort claim center on two issues: 

the measure of damages, and the specific elements of showing that damage.    

b. Under Federal Law.

Inverse condemnation claims may also arise under the Fifth Amendment to the 

Constitution of the United States of America (as made applicable through the Fourteenth 

Amendment), as well as under 42 U.S.C. § 1983.  In order to prove a “taking” under the Fifth 

Amendment, a plaintiff must show (1) that the government either intended to inundate the 

plaintiff’s property with sediment or storm water, or that the alleged impacts from sediment or 

storm water was a direct, natural, and probable consequence of the government’s (in)action; and 

(2) that the government’s alleged interference with the plaintiff’s property rights “was substantial

and frequent enough to rise to the level of a taking.”  Ridge Line, Inc. v. United States, 346 F.3d 

1346, 1357 (Fed. Cir. 2003).   

Generally speaking, a federal “takings” claim is not ripe for adjudication against a Georgia 

entity unless state law fails to provide an adequate remedy.  “If a State provides an adequate 

procedure for seeking just compensation, the property owner cannot claim a violation of the Just 

Compensation Clause until it has used the procedure and been denied just compensation.”  

Williamson Cty. Reg’l Planning Comm’n v. Hamilton Bank, 473 U.S. 172, 195 (1985).  In fact, 

the actual injury from a violation of the Just Compensation Clause has not been suffered “until the 

owner has unsuccessfully attempted to obtain just compensation through the procedures provided 
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by the State for obtaining such compensation.” Id.  See also Watson Constr. Co. v. City of 

Gainesville, 244 Fed. App’x 274, 277 (11th Cir. 2007) (“Watson’s federal takings claim is not ripe 

and, consequently, federal courts are without jurisdiction over it.”).   

The Eleventh Circuit has summarized these principles as a “rule that state courts always 

have a first shot at adjudicating a takings dispute because a federal constitutional claim is not ripe 

until the state has denied the would-be plaintiff’s compensation for a putative taking, including by 

unfavorable judgment in a state court proceeding.”  Agripost, LLC v. Miami-Dade Cty., 525 F.3d 

1049, 1052 (11th Cir. 2008).  Therefore, pleading a state law and federal law “takings” claim as 

alternative forms of relief in the same action creates a bit of a procedural paradox.   

Damages in a federal takings claim are defined by state law.  Morley’s Auto Body v Hunter, 

70 F.3d 1209, 1212 (11th Cir. 1995) (“[s]tate law defines the parameters of a plaintiff’s property 

interest for section 1983 purposes”); see also Arkansas Game & Fish Comm’n. v. United States, 

568 U.S. 23 (2012) (the determination of whether a taking has occurred included consideration of 

“the law in force in the state in which the property is located” to determine whether compensable 

property interests exist).  Pleading a state and federal takings claim as alternative theories of 

recovery in a single action thus does not alter the substantive damages claim either, although it 

may provide for different tests for the recovery of attorney’s fees and costs (as discussed a bit more 

fully below).   

III. DAMAGES RECOVERABLE IN AN INVERSE CONDEMNATION CASE 

a. The General Contour of Claims. 

The measure of damages in a “takings” case is different from a tort case in several 

meaningful respects.  An inverse condemnation claim alleges an injury to real or personal  property 

rights.  In an inverse condemnation case concerning real property “the measure of damages is the 
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actual depreciation in market value of the premises resulting from the [government’s actions] and 

the effect upon the property.”  Fulton Cty. v. Baranan, 240 Ga. 837, 838, 242 S.E.2d 617, 619 

(1978) (emphasis added).  Therefore “[t]he measure of damages is the same as in condemnation 

cases . . . . [I]nverse condemnation is a form of eminent domain.”  Davis v. Effingham Cty. Bd. of 

Comm’rs., 328 Ga.App. 579, 582-583, 760 S.E.2d 9, 12-13 (2014); see also Baranan, 240 Ga. at 

838, 242 S.E.2d at 619 (“the damages recoverable in a [water diversion] case like the present one 

are a substitution for the damages recoverable in a condemnation action”).  The Georgia 

substantive law for this type of claim is equally applicable in federal court.  See, e.g., Jones v. E.R. 

Snell Contractor, Inc., 333 F. Supp. 2d 1344, 1351 (N.D. Ga. 2004), aff’d, 120 Fed.Appx. 786 

(11th Cir. 2004).  

There are specific rules related to claims against counties due to the ante-litem notice 

requirement of O.C.G.A  § 36-11-1.  As a broad statement, under O.C.G.A. § 36-11-1 a plaintiff 

is required to give a county pre-suit notice of claims against it within twelve months of the claim 

arising so the county can investigate the claim in a timely fashion.  The determination of liability 

and compensable damages in these types of takings claims where a county is the defendant is 

heavily-shaped by a trio of Georgia Supreme Court opinions issued in 1978 -- Duffield v. DeKalb 

Cty., 242 Ga. 432, 249 S.E.2d 235 (1978); Reid v. Gwinnett Cty., 242 Ga. 88, 249 S.E.2d 559 

(1978); and Baranan.  The Georgia Supreme Court has explained that “the property owner is 

entitled to seek an injunction, as well as damages for the twelve months preceding, upon giving 

notice to the county” for these claims.  Duffield, 242 Ga. at 435, 249 S.E.2d at 238.  This twelve-

month period is strict in claims against counties.  See Bailey v. Annistown Rd. Baptist Church, 

301 Ga.App. 677, 684, 689 S.E.2d 62, 70 (2009), cert. denied, 201 Ga. LEXIS 468 (Ga. May 17, 

2010) (holding that damages that allegedly continue to arise after the ante-litem notice are not 

Chapter 8 
26 of 41



recoverable against a county, and expressly distinguishing a case against a municipality which 

held otherwise).  Federal courts also recognize that in county “takings” cases, “the damages which 

may be recovered . . . are limited to damages [allegedly] suffered during the twelve months 

preceding the ante-litem notice.”  Jones, 333 F. Supp. at 1351 (citing Reid, 249 S.E.2d at 559).3   

Indeed, under Georgia law a plaintiff must present very specific proof in order to establish 

a right of recovery against a county: 

If the evidence shows in the instant case that the extent of the nuisance has not 
increased, so as to amount to the additional taking of property or additional 
damages to the property owner inside the twelve-month period, then plaintiffs are 
barred.  On the other hand, if the nuisance occurs within or its extent is increased 
during the twelve-month period so as to amount to an additional taking of property 
belonging to the plaintiffs, then that portion of the property taken during the twelve-
month period would be actionable. 

 
Duffield, 242 Ga. at 435-436, 249 S.E.2d at 238.  The measure of damages in such a case is “the 

actual depreciation in market value of the premises resulting from the [county’s actions] and the 

effect upon the property” within the prescribed period of time.  Baranan, 240 Ga. at 838, 242 

S.E.2d at 619.   

b. “Consequential Damages” Are Not What You Might Think They Are – Or Are They? 

It should be noted that many condemnation cases discuss the concept of recovering 

“consequential” damages.  Be wary.  “Consequential damages” in this context does not necessarily 

have the same meaning as it would in a tort trespass or nuisance case.  Rather, “consequential 

The twelve-month rule does not apply to inverse condemnation claims against cities.  City of 
Atlanta v. Landmark Envtl. Indus,. Inc., 613 S.E.2d 13 (Ga.Ct.App. 2005).  This is due to “the 
differences between the origin of claims against counties and cities.”  Bailey, 689 S.E.2d at 70.  
Presumably, “the difference” is that cities do not have immunity from tort claims while counties 
do.  Cities have a different ante-litem notice than counties as well, but it is shorter than counties – 
so that cannot account for “the difference.” 
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damages” in the eminent domain setting has traditionally been a term of art that refers to the 

diminution in value of the remaining portion of a tract of land in a “partial” taking of property: 

Consequential damages in a partial taking of property are shown by the difference 
between the fair market value of the remaining property prior to the taking and the 
fair market value of the remaining property after the taking. (Punctuation omitted.)  
Dept. of Transp. v. Bacon Farms, L.P.[, 270 Ga.App. 862, 866, 608 S.E. 2d 305 
(2004).]  See Dept. of Transp. v Gunnels[, 175 Ga.App. 632, 334 S.E.2d 197 
(1989), rev’d on other grounds, 255 Ga. 495, 496-97, 340 S.E.2d 12 (1986)] (“[t]he 
proper measure of consequential damages to the remainder property not taken is 
the diminution, if any, in the market value of the remainder in its circumstances just 
prior to the time of the taking compared with its market value in its new 
circumstances just after the time of the taking) (punctuation omitted). 
 

Dep’t. of Transp. v. Ogburn Hardware & Supply, Inc., 273 Ga.App. 124, 125-126, 614 S.E.2d 108, 

109-110 (2005) (inverse condemnation case).   

Historically, consequential damages to real estate in the direct eminent domain 

condemnation context are calculated by use of a mandatory five-step valuation procedure utilized 

in direct and inverse condemnation actions, referred to as the “five-step“ test or the “Gunnels” test.  

Ogburn Hardware, 273 Ga.App. at 125-126, 614 S.E.2d at 109 (inverse condemnation case, citing 

and describing the Gunnels five-step test which “a jury is required to follow” to determine the 

value of the property taken and the consequential damages to the remainder).  While this would 

seem to be a perfectly acceptable way to measure damages in inverse condemnations, if they are 

are in fact a species of eminent domain as the courts have stated, it generally is not utilized.  Rather, 

it appears that the trio of Georgia Supreme Court cases are used to determine the measure of 

damages – “the actual depreciation in market value of the premises resulting from the [County’s 

actions] and the effect upon the property” within the prescribed period of time.  Baranan, 240 Ga. 

at 838, 242 S.E.2d at 619.   

This does not mean that damages are limited to real property, however.  Pribeagu v. 

Gwinnett Cty., 336 Ga.App, 753, 785 S.E.2d 567 (2016).  In this flooding case, the Court of 
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Appeals noted the Supreme Court’s prior holding that items such as mental distress were not 

recoverable.  The Court allowed the plaintiff to recover damages caused to personal property such 

as furniture however.  The property owner was entitled to admit testimony of the cost of repairing 

such items so long as it went towards establishing the diminution in value of the personal property. 

Individual elements of alleged property damage are not themselves recoverable -- except 

to the extent they are reflected in a diminution of the fair market value of the property.  See, e.g. 

D’Youville Recreational Ass’n, Inc. v. DeKalb Cty., 181 Ga.App. 347, 349-350, 352 S.E.2d 181, 

184 (1986) (no separate recovery for landscaping); Gaines v. Dep’t of Transp., 140 Ga.App. 741, 

742, 231 S.E.2d 829, 831 (1976) (elements and uses of land may be taken into consideration to 

determine the market value of the land, but a witness cannot testify to the value of each element).  

If improvements to the land are impacted, repair costs must factor in depreciation to reflect the 

condition that existed at the time of the taking.  Dep’t of Transp. v. Dent, 142 Ga.App. at 94-95, 

235 S.E.2d 610; Dep’t of Transp. v. Fitzpatrick, 184 Ga.App. 249, 250-251, 361 S.E.2d 241, 243 

(1987).   

c. Business Loss Claims. 

The law surrounding business loss claims in the eminent domain setting is an entire seminar 

topic unto itself.  Generally speaking, where recoverable, the measure of damages is the diminution 

in the value of the business within the relevant time period.  Separate business losses may not 

always be recoverable in an inverse condemnation action however, even though they may be 

considered a form of “consequential damage” in tort.4  

Whether business damages are recoverable at all depends on a myriad of factors, including 
whether the business location is “unique;” whether the business is run by a tenant or by the fee 
owner; and whether the business is wholly destroyed or only partially impacted.  And not all cases 
seem to be in perfect harmony with each other on the topic.   
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Where allowed, the measure of damages is typically not a straight-line dollar-for-dollar 

loss of business.  Rather, the focus is on the diminution in value of the business’ market value:  

 [d]amages recoverable in an inverse condemnation are a substitute for the damages 
recoverable in a condemnation proceeding, and are measured by the same standard: 
“The actual depreciation in market value of the premises resulting from the [taking] 
and the effect upon the property.” . . . Evidence of business losses which resulted 
in a diminution in the value of the business was relevant to the issue of 
consequential damages to the remainder [of the property]. 

 
Dep’t of Transp. v. Edwards, 267 Ga.App. 733, 737, 452 S.E.2d 260, 264 (1997)  (citing Baranan 

and Buck’s Serv. Station v. Dep’t of Transp., 259 Ga. 825, 387 S.E.2d 877 (1990)).    

Note that individual elements of business loss such as lost profits, customers, or earning 

capacity may only be considered in determining the decrease in the value of the property -- they 

are not separate elements of damage in themselves.  See Bowers v. Fulton Cty., 122 Ga.App. 45, 

50, 176 S.E.2d 219, 224 (1970) (“If the business has suffered damage because of the taking of the 

real property upon which it is carried on, the correct measure of damages would be the difference 

in market value prior to and after the taking.  While various elements, such as loss of profits, loss 

of customers or possibly what might be termed a decrease in the earning capacity of the business 

may all be considered in determining the value of the business, they represent no separate element 

of damage.”). 

d. Punitive Damages and Attorney’s Fees. 

Punitive damages are not allowable against a county under Georgia law.  Baranan, 240 Ga.  

at 838, 242 S.E.2d at 619.  Attorney’s fees and litigation expenses are not generally recoverable as 

damages in an inverse condemnation case either.  DeKalb Cty. v. Orwig, 261 Ga. 137, 138, 402 

S.E.2d 513, 514 (1991).  However, a plaintiff may make a claim under O.C.G.A. § 13-6-11.  

Prigbeagu, 336 Ga.App. at 753, 785 S.E.2d at 573.   
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In a federal claim, the issue of attorney’s fees is governed by 42 U.S.C. § 1988.  The law 

surrounding the recovery of attorney’s fees under this provision is legion, and is a whole topic onto 

itself.  It should suffice for present purposes to note that it has a different body of law and different 

statutory language than O.C.G.A. § 13-6-11, and thus an attorney’s fee claim in federal inverse 

condemnation actions are often different than under state law. 

IV. CLEAN WATER ACT (“CWA”) CITIZEN’S SUITS 

a. The Statutory Scheme. 

Congress enacted the CWA in 1972 “to restore and maintain the chemical, physical, and  

biological integrity” of the waters of the United States.  33 U.S.C. § 1251(a).  To accomplish this 

purpose, the Clean Water Act prohibits the (1) discharge (2) of pollutants (3) from a point source 

(4) into navigable waters of the United States, except in compliance with all applicable 

requirements of a National Pollutant Discharge Elimination System (“NPDES”) permit.  33 U.S.C. 

§§ 1311(a), 1342(a).  The cornerstone of the CWA is Section 301, which prohibits all discharges 

of regulated “pollutants” except in compliance with specified provisions of the statute.  33 U.S.C. 

§ 1311.  The nation’s NPDES programs are administered primarily by the states rather than the 

United States Environmental Protection Agency (“EPA”).  

Georgia delegates the responsibility of CWA water pollution management to its 

Environmental Protection Division (“Georgia EPD”).  O.C.G.A. § 12-5-21(b).  Discretionary 

administrative authority is statutorily vested with Georgia EPD and “the executive branch.”  

O.C.G.A. §§ 12-5-21(c), 12-5-23(a)(1).  Express authority is also given to allow administrative 

regulations to “vary from area to area . . . as may be appropriate.”  O.C.G.A. § 12-5-23(a)(1).  The 

governance of water pollution reduction under the CWA scheme thus seems to be a prototypical 
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function of the executive branch, containing a blend of both ministerial requirements as well as 

the exercise of discretionary governmental powers. 

NPDES permits were created originally to govern various land-disturbing activities.  Two 

permits referenced in Section 301 of the CWA are often related to sediment and storm water cases: 

NPDES permits under Section 402 (33 U.S.C. § 1342) for the discharge of pollutants into the 

waters of the United States, and permits under Section 404 (33 U.S.C. § 1344) for the discharge 

of “dredged or fill material” into jurisdictional waters.   

Broadly speaking, Section 402 stormwater permits require developers to design, install and 

maintain a series of physical erosion control structures (“best management practices,” or “BMPs”) 

to reduce the impact of sediment discharges created by land-disturbing activities.  Georgia EPD 

has issued several land-disturbing construction stormwater permits of general application for 

certain of such developers, based upon the type of development being undertaken:  GAR 100001 

for standalone construction projects; GAR 100002 for infrastructure construction projects; and 

GAR 100003 for common development construction projects.   

In Georgia, coverage under the NPDES construction stormwater permits begins when a 

developer files a Notice of Intent (“NOI”) to begin land-disturbing activity with Georgia EPD, and 

terminates when the developer files a Notice of Termination (“NOT”) with Georgia EPD.  When 

the developer executes the NOI, the owner of the land certifies “under penalty of law” that the 

project’s soil erosion and sedimentation control plan meets the requirements of the construction 

permit and that development will be conducted in accordance with that permit.   

The developer similarly executes the NOT “under penalty of law,” certifying to Georgia 

EPD that “all storm water discharges associated with construction activity . . . have ceased or have 
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been eliminated;” or that “all storm water discharges associated with construction activity from 

the identified site that are authorized by (the applicable construction permit) have ceased.”   

b. Jurisdictional Requirements of a CWA Citizen’s Suit. 

In the Eleventh Circuit, United States v. Robison, 505 F.3d 1208 (11th Cir. 2007) and the 

“significant nexus” test apply to determining whether a case involves a jurisdictional water.  The 

rule is the same in the neighboring Fourth Circuit.  Precon Dev. Corp,. v. U.S. Army Corps of 

Eng’rs, 633 F.3d 278 (4th Cir. 2010).  Like Robison, the Fourth Circuit utilizes Justice Kennedy’s 

“significant nexus” test from Rapanos v. United States, 547 U.S. 715 (2006).  See Precon, 633 

F.3d at 283.  This is helpful in litigation along the Savannah River for example, because the river 

is not only the boundary between Georgia and South Carolina -- it is also the boundary between 

the Fourth Circuit and the Eleventh Circuit.     

In Precon, the Corps of Engineers asserted that 448 acres of wetlands fell within the 

auspices of the CWA.  The Fourth Circuit spelled out the type of proof necessary for a plaintiff to 

carry its burden of proof: 

We agree that the significant nexus test does not require laboratory tests or any 
particular quantitative measurements in order to establish significance.  As Justice 
Kennedy explained (in Rapanos), the significant nexus test is a flexible ecological 
inquiry into the relationship between the wetlands at issue and traditional navigable 
waters.  However, in announcing this test, he clearly intended for some evidence of 
both a nexus and its significance to be presented.  Otherwise, it would be impossible 
to engage meaningfully in an examination of whether a wetland had “significant” 
effects or merely “speculative or insubstantial” effects on navigable waters.  Justice 
Kennedy’s opinion further provides specific examples of the types of evidence that 
might support a determination of significance.  For instance, an adequate record 
might include documentation of ”the significance of the tributaries to which the 
wetlands are connected,” a “measure of the significance of [the hydrological 
connection] for downstream water quality,” and/or “indication of the quantity and 
regularity of flow in the adjacent tributaries.” 
 

633 F.3d at 294 (citations omitted).   
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The Court then focused on the fact that “the significant nexus inquiry emphasizes the 

comparative relationship between the wetlands at issue, their adjacent tributary, and traditional 

navigable waters.”  Id.  Based upon the evidence presented in that case, the Fourth Circuit reversed 

the trial court’s determination that there was a significant nexus between the bodies of water at 

issue and remanded the case for further inquiry because the record did not contain enough physical 

evidence (either quantitative or qualitative) to support that conclusion.  Specifically, the Fourth 

Circuit noted that the record “does not appear to contain any measurements of actual flow.  Instead, 

the record reflects measures of the water storage capacity and the resultant potential flow rates ... 

without any indication of how often this capacity is reached or how much flow is typically in the 

ditches.”  Id.   

c. Sediment as a “Pollutant” Under the CWA. 

Under the Clean Water Act, the definition of “pollutant” includes “rock, sand” and dredge 

spoil.  33 U.S.C. § 1362(6).  However, sedimentation is a natural phenomenon and some amount 

of sedimentation and erosion appears inevitable when water moves across the ground.  How then 

to balance the desire to keep water as “pure” as possible, while at the same time recognizing this 

matter of physics?  Perhaps the best answer is – inconsistently. 

On January 3, 2012, the United States District Court for the Eastern District of Virginia 

issued a significant environmental decision regarding storm water.  See Va. Dep’t of Transp. 

(“VDOT”) v. EPA, No. 12-775, 2013 WL 53741 (E.D. Va. Jan. 3, 2013).  The court held that 

storm water itself is not a pollutant, and therefore, the EPA cannot regulate it using a total 

maximum daily load (TMDL) of pollutants in the water.  VDOT, 2013 WL 53741, at *5.  The 

single issue before the court was whether the “Clean Water Act authorize[s] [the] EPA to regulate 

the level of a pollutant in Accotink Creek by establishing a TMDL for the flow of a nonpollutant 
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into the creek.”  Id.  Both parties had agreed that “sediment is a pollutant, and that storm water is 

not.”  VDOT, 2013 WL 53741, at *1.  EPA, however, had referred to “storm water flow rate as a 

‘surrogate’ for sediment.”  Id.  In determining if any statutory ambiguity existed, the court cited 

33 U.S.C. § 1313(d)(1)(C), which provides the authority for the establishment of a TMDL for 

pollutants identified by the Administrator.  Id.  The court ultimately found that the term “pollutant” 

is clearly defined in 33 U.S.C. § 1362(6); that storm water is not listed as a pollutant therein; and 

is therefore a nonpollutant over which the EPA had no authority to regulate. VDOT, 2013 WL 

53741, at *3.  Storm water runoff is not itself necessarily a pollutant  just because it is turbid 

(discolored) from sediment.  Va. Dep’t of Transp. v. EPA, No. 12-775, 2013 WL 53741 (E.D. Va. 

Jan. 3, 2013). 

Note however  that this case was criticized by a Georgia court in a different context – a 

pollution exclusion to an insurance contract.  Centro Dev. Corp. v. Cent. Mut. Ins. Co., 2017 U.S. 

Dist. LEXIS 151622 (N.D. Ga. July 10, 2017).  Indeed, in the insurance exclusion context, 

‘sediment, and storm water are considered ‘pollutants’” under a policy which defined pollutant as 

’any solid [or] liquid . . . contaminant.’”  Owners Ins. Co. v. Chadd’s Lake Homeowner’s Ass’n., 

2006 U.S. Dist. LEXIS 40859 (N.D.Ga. May 30, 2006).  While in a different context, there is 

always room for argument and the VDOT case – while often cited – is not binding precedent here.   

d. Local Government’s Role and Liability. 

Generally speaking, local government liability for an inverse condemnation requires some 

sort of active participation by the defendant in the alleged cause of injury.  In Jones v. E.R. Snell 

Contr., Inc., 333 F. Supp. 2d 1344, 1348-1349 (N.D. Ga. 2004), for example, a plaintiff sought to 

hold Rockdale County liable for the alleged effects of the widening of a road.  Judge Thrash 

described the activities necessary to become a “discharger” of a pollutant: 
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There are two ways in which the Defendant could be a discharger of pollutants into 
the Plaintiff’s lake. First, the Defendant is a discharger if it performed work which 
created a point source from which pollutants were discharged into the Plaintiff’s 
lake. . . . Second, the Defendant is a discharger if it had responsibility for, or control 
over, the performance of work which created a point source for the discharge of 
pollutants into the Plaintiff’s lake. 

 
Plaintiffs have also sought to bring broader liability claims on the theory that local 

governments are required to manage “their” storm water, and therefore the existence of storm 

water and sediment in the public systems create liability for local governments where it is not 

managed “properly.”  For example, local governments such as counties are generally immune from 

liability under Georgia state law for merely approving development plans.  Similarly, Section 301 

of the Clean Water Act does not impose liability on local government officials for a third party’s 

failure to obtain a permit, or to comply with the environmental standards set forth in the permit.  

Love v. New York State Dep’t of Envtl. Conservation, 529 F. Supp. 832, 841-842 (S.D.N.Y. 

1981).  Plaintiffs seek to avoid these barriers to recovery by instead asserting that the local 

government has a duty under its Municipal Separate Storm Sewer System NPDES permit (the 

“MS4” permit) to prevent pollutants from moving through its public storm water system.  These 

claims have met with mixed results. 

First, a little background.  In the late 1990’s, EPA and Georgia EPD began issuing MS4 

permits to address both new and existing local public storm water conveyance systems.  These 

permits range from “large” to “small” depending on the census population of the local government.  

The goal under the small MS4 permit is for the local government to design a program to “reduce” 

the discharge of pollutants moving through its MS4 system to the “maximum extent practicable.”  

The MS4 permit allows qualified local governments to discharge storm water into “Waters of the 

State” if they comply with the permit.  Id. 
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Georgia EPD periodically issues “small” MS4 permits.  These permits have statewide 

application, and qualified local governments apply for coverage under it by submitting a Notice of 

Intent to Georgia EPD.  Although the specific language of these MS4 permits change over time, 

they generally require the local government to develop, implement and enforce a Storm Water 

Management Program (SWMP) designed to reduce the discharge of pollutants from the small MS4 

“to the maximum extent practicable.”   

Importantly, discharges from “small” MS4 systems are not subject to the same requirements 

of the CWA that apply to other NPDES-regulated discharges.  For example, “large” MS4s are 

typically prohibited from discharging pollutants that fail to meet numeric effluent limitations 

established in their relevant NPDES permit.  See, e.g., 40 CFR § 122.26(d)(2)(iii)(D).  This 

heightened regulatory requirement for large MS4s is categorically distinct from small MS4 permits 

which do not contain the requirement of quantitative measuring of water quality.  40 CFR § 122.34.   

Rather, small MS4 operators merely are required to adopt practices aimed to “reduce” pollution 

“to the maximum extent practicable.”  

The determination of how a local government should implement the practices and controls 

in its broad SWMP is delegated to the executive branch agencies that implement the state NPDES 

system (i.e. the local government and Georgia EPD).5  Covered entities submit annual reports to 

Georgia EPD, setting forth the efforts taken under the various MS4 BMPs in their unique SWMP.  

Given the “maximum flexibility” in which these small MS4 permits are implemented by various 

“For Small MS4s, it is recognized that ‘pollutant reductions that represent [Maximum Extent 
Practicable] may be different for each small MS4, given the unique local hydrologic and geologic 
concerns that may exist and the differing possible pollutant control strategies. Therefore, each 
permittee will determine appropriate BMPs to satisfy each of the six minimum control measures 
through an evaluative process’”  (Federal Register, Volume 64, No. 235, page 68754, December 
8, 1999). 
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local governments, each annual report can give notice that the local government intends to modify 

or even eliminate a BMP in the SWMP of the covered entity.  The MS4 permit program thus is 

not static, but rather is an evolving iterative and collaborative effort by Georgia EPD and local 

governments to reduce storm water pollutants. 

Recently, the United States District Court for the Southern District of Georgia held that in 

regard to “small” MS4 permits, the phrase “maximum extent practicable” does not provide an 

effluent or performance standard that can support a CWA claim.  Rather, the intent of the 

“maximum extent practicable” standard is to ensure that the local government has designed, 

implemented and maintained a program that meets the minimum standards of the NPDES permit.  

Jones Creek Inv’rs, LLC v. Columbia Cty., 98 F. Supp. 3d 1279, 1303 (S.D. Ga. 2015) (the MEP 

standard “is not a standard that governs the degree of implementation and enforcement, but rather 

governs the design goals of the SWMP.  Thus the only requirement Part II of the permit makes on 

Columbia County is to ‘implement’ and ‘enforce’ the SWMP – full stop.”)  The fact that there may 

be a genuine issue of disputed material fact as to the efficacy of the small MS4 permit operator’s 

efforts was thus insufficient to forestall summary judgment.  Id. 

Note that for “large” MS4 permits or permits that have quantified effluent standards, the 

result may be different.  See, e.g.,  NRDC v. Cty. of Los Angeles, 840 F.3d. 1098 (9th Cir. 2016).  

As a word of caution, though, the NRDC case had a long and tortured procedural history, including 

a trip to the United States Supreme Court.  There, several members of the Court evidenced 

significant criticism of this holding during oral argument.  The case was remanded to the Ninth 

Circuit on other foundational procedural grounds, though, and the Supreme Court did not reach 

the substance of this holding.   

Chapter 8 
38 of 41



Indeed, the question of liability for a government is tricky when one considers that the 

government may not be the source of the pollutants – it is merely a transit point for the pollution 

of others.  In the absence of any evidence that a covered entity is actively adding pollutants to the 

storm water handled by its MS4 system, the flow arguably is “comprised entirely of storm water” 

for purposes of determining a permittee’s liability under the CWA -- and storm water in this 

context may not constitute a pollutant sufficient to sustain a CWA claim.  See, e.g., Rosemere 

Neighborhood Ass’n v. City of Vancouver, 2005 U.S. Dist. LEXIS 43011 at *12-13 (W.D. Wash. 

Oct. 18, 2005) (holding that, in the absence of any evidence the operator of the MS4 actively added 

pollutants, an MS4 storm water discharger is not considered to have discharged a pollutant under 

the CWA); see also Gallagher v. E. Buffalo Twp., 2013 U.S. Dist. LEXIS 123626 (M.D. Pa. Aug. 

29, 2013); aff’d, Gallagher v. E. Buffalo Twp., 2014 U.S. Dist. LEXIS 432 (M.D. Pa. Jan. 3, 2014). 

This concept was recognized when the CWA statute was adopted.  The “Section by Section 

Analysis” prepared by James Howard (then Chairman of the House Committee on Public Works 

and Transportation) in 1987 explained: “discharges composed entirely of storm water include 

pollutants that are incidental to storm water runoff.” 1987 U.S.C.C.A.N. 5, 38.  Indeed, storm water 

that contains pollutants that are incidental to storm water runoff – or pollutants solely attributable 

to others – arguably is still just “storm water” which is not a pollutant under the CWA.  See  

Rosemere, 2005 U.S. Dist. LEXIS 43011 at *13.  This is a difficult issue, however, and the law 

continues to evolve and render definition over time.  Certainly, it would appear that the Ninth 

Circuit’s rationale in the County of Los Angeles case could lead one to the conclusion that 

pollutants moving through a large MS4 permit operator’s system creates liability – regardless of 

source – if it exceeds the quantifiable effluent standards. 

This appears to be a fairly unsettled area, and there is little guidance on the matter.  
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e. CWA Citizen Suit Claims – Some General Considerations. 

In a citizen’s suit under 33 U.S.C. § 1365, a property owner may bring an action against a 

defendant as a private attorney general.  The procedures and requirements are set forth in the code.  

Some bullet points to consider when contemplating such a claim: 

• Federal Court actions have advantages and disadvantages in relation to Superior Court actions.  

Choose wisely.  One is not “better” than the other, but they have different rhythms, costs, jury 

pools, and procedures. 

• One of the attractions of a CWA claim from a property owner’s perspective is that the 

“prevailing party” may often recover its attorney’s fees and costs.  33 U.S.C. § 1365(d).  Note 

that this can be a double-edged sword.  A successful defendant may be able to recover its costs 

and fees against an unsuccessful plaintiff although the standard is higher for recovery. 

• As a practice point, be wary of overpromising the possibility of recovering attorney’s fees in a 

CWA action.  A client’s fixation on attorney’s fees often becomes an impediment to settlement 

in all litigation, and the CWA is not immune from this reality.   

• A pre-suit “Notice of Intent to Sue” is a necessary predicate to an action.  33 U.S.C. § 1365(b).  

The purpose of the notice is to allow an alleged violator to bring itself into “complete 

compliance” with the CWA and avoid a lawsuit.  Gwaltney of Smithfield, Ltd. v. Chesapeake 

Bay Found., 484 U.S. 49, 60 (1987).  The notice requirement is “strictly construed to give the 

alleged violator the opportunity to correct the problem before a lawsuit is filed.”  Nat’l Parks 

& Conservation Ass’n, v. Tenn. Valley Auth., 502 F.3d. 1316, 1329 (11th Cir 2007).  Claims 

beyond those set forth in the Notice of Intent to Sue are barred as a matter of law.  Id.; New 

Manchester Resort & Golf, LLC v. Douglasville Dev., LLC, 734 F. Supp. 2d 1326, 1335 (N.D. 

Ga. 2010) (Thrash, J.) (“even if the Defendants should have realized they had ignored 
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monitoring and reporting requirements, that is not sufficient to show notice. The Plaintiffs 

needed to include these allegations in its intent to sue letter”).     

• Establishing CWA jurisdiction is an element of proof for the plaintiff.  In the Eleventh Circuit 

this is governed by that court’s interpretation of Rapanos in Robison.  See Jones Creek Inv’rs, 

LLC v. Columbia Cty., 98 F. Supp 3d 1279, 1303-1308 (S.D. Ga. 2015).  “The significant 

nexus test turns on a waterway’s connection and impact on navigable waters, not on 

individuals’, businesses’, or agencies’ treatment of the waterway.”  Id. at n. 10. 

• NPDES permits are interpreted like any other contract.  If the language of the permit “is plain 

and capable of legal construction, the language alone must determine the permit’s meaning.”  

Nat. Res. Def. Council, Inc. v. Cty. of Los Angeles, 725 F.3d 1194, 1204-1205 (9th Cir. 2013).   

• The Clean Water Act does not provide a private right of action for damages.  All proposed 

consent decrees must be submitted to the United States Department of Justice for review and 

comment, as required by 33 U.S.C. § 1365(c)(3) (“Protection of Interests of United States”).   

V. CONCLUSION 

This paper gives a general outline of several topics that each could (and do) fill chapters of 

books.  It is not meant to be exhaustive, and many of the most interesting questions remain 

unanswered.   

I would be remiss if I did not thank my law partner Darren Meadows for input on the 

various Clean Water Act issues which have arisen in my litigation practice over the years.  If any 

of the things in here about the CWA are right, thank Darren.  I also would like to thank our summer 

clerk Hallie Richards, who edited my draft of this paper with a brutal red pen.  Any deviations 

from the Bluebook found herein are due to my stubborn adherence to Maroonbook principles.  She 

told me better; I ignored it at my own peril. 
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legal and political fronts for decades over the use of the waters of the Apalachicola, Chattahoochee 

and Flint (ACF) river basin.   The most recent development of significance in these so-called water 

wars was on June 27, 2018 when the United States Supreme Court issued its decision1 on Special 

February 14, 2017 Report in the Florida v Georgia equitable 

apportionment case regarding the waters of the ACF basin.  2 followed 

a lengthy discovery process and five week hearing.  

 because of t -party status by reason of its 

sovereign immunity in this litigation setting. 

 The Court decision begins with a clear and simple description of the ACF basin as a large 

tahoochee River basin, the eastern branch of 

the Y being the Flint River basin, and the bottom of the Y being the Apalachicola River which 

forms from the confluence of the Chattahoochee and Flint just north of the Florida line.3  It 

describes the federally-managed Lake Lanier in the upper end of the Chattahoochee basin, 

it, and the federally-managed West Point Lake, Walter F. George Lake (aka Lake Eufaula), and 

Lake Seminole on the Chattahoochee downstream from Atlanta.  It describes the Flint River basin, 

its heavy agricultural use in Southwest Georgia, and its lack of reservoirs that serve a water storage 
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function.4  As to the Apalachicola, the decision describes its formation by the Chattahoochee and 

the Flint and the mixing of its 

Bay which the United Nations, the United States, and the State of Florida have all recognized as 

one .”5  

 In his Report, the Special Master recommended to the Supreme Court that it dismiss 

Corps ) as a party to 

the litigation.6 This dismissal recommendation was made 

conclusion that excessive agriculture industry irrigation use of interconnected groundwater and 

surface water in the lower Flint River watershed of Southwest Georgia has resulted in depletion of 

Flint River flows, with corresponding depletion of flows in the Apalachicola River and 

Apalachicola Bay and harm to its oyster population.7  But because the Corps manages its reservoirs 

on the Chattahoochee River in a manner that has significant impact on the Apalachicola River and 

Apalachicola Bay, the Special Master concluded that without the Corps as a party to the litigation 

an effective remedy could not be fashioned in the litigation to provide relief to Florida.8 

 attahoochee is influenced by a variety 

of factors as dictated by the federal laws which govern it and which have also been the subject of 

separate litigation.9  While both guided and constrained by those laws, it also has substantial 

discretion in its management.10  Among the considerations to be taken into account by the Corps 

are hydroelectric generation, environmental protection, municipal water supply, recreation, flood 

control, and navigation.11  It ultimately exercises its authority by determining how much water to 

release from the water stored in its reservoirs and when to do so.  The amount of water stored in 

its reservoirs is in turn dictated by their storage capacity, how much water flows into them at 

different times, how much evaporates, and how much is withdrawn and released from them.  Corps 
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operations of its reservoirs are also influenced by contracts it has entered with local governments 

for water supply and the Southeastern Electric Power Administration for hydroelectric purposes. 

 Following Water 

Control Manual12 which serves as its guide for the management of its reservoirs on the 

Chattahoochee.  While the revised manual did not include significant changes to 

drought management protocol in its prior version, it contained an express statement that the Corps 

could be willing to modify its management regime after taking into consideration any decree the 

Court may enter in the litigation.13  This statement was repeated by the United States in its amicus 

brief to the Court.14   

The -4 decision reflected consideration of the factual findings of the Report, 

evidence that had been presented to the Special Master, the statements of the Corps in its revised 

manual, the United States amicus brief, and the law applicable to equitable apportionment.  The 

Court rejected the Special 

in a potential modification of its management plan.15 The Court remanded the case to the Special 

Master for further proceedings. 

Five Essential Questions to be Answered 

In doing so, the Court provided direction as to five questions16 that the Special Master 

should answer in developing a new report to the Court, while also noting the preliminary answers 

to some of those questions found within the existing Report: 

First, has Florida suffered harm as a result of decreased water flow into the Apalachicola 
 

Second, has Florida shown that Georgia, contrary to equitable principles, has taken 
too much water from the Flint River (the eastern branch of the Y-shaped river 
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Third
Special  

Fourth, if so, would an equity-

River (the stem of the Y)? (This is the basic question before us.) 

Fifth, if so, would the amount of extra water that reaches the Apalachicola River 
significantly redress the economic and ecological harm that Florida has suffered? 
(This question is mostly for remand.) 

Preliminary Findings and Inclinations 

The Court n

17  

The Court went on to discuss its view of the evidence on a preliminary basis.  The Court focused 

on the irrigation- place limits on such 

irrigation.  The Court stated 

in the Flint sub-basin,18  that since 1970 there 

19  The Court held: 

tates, both Georgia and Florida possess an equal right to make a reasonable 

use of the waters of the stream, which, in this case, is the Flint River, 20 and tates have an 

affirmative duty under the doctrine of equitable apportionment to take reasonable steps to conserve 

[waters] 21  

that there is little question that Florida has suffered 

22 and that it had pointed to real harm and, 

at the very least, likely misuse of resources by Georgia. 23  The 

finding of 24 its conclusion that 

 and continues to be  largely 

unrestrained, 25 and its statement that position - practically, politically, and legally - 
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regardless of the long- 26  

The Court further addressed the evidence presented, relief requested by Florida, and Corps 

management of waters on a preliminary basis. The key question, however, is whether the 1,500 

to 2,000 cfs of extra water that will flow into Lake Seminole from the Flint River as a result of a 

water consumption will flow beyond Lake Seminole, through the Woodruff Dam, 

and into the Apalachicola River at the relevant times. That is where the Army Corps of Engineers 

enters the picture. And it is where Florida disagrees with the Special Master and with Georgia. The 

Special Master and Georgia believe that -- at any relevant time --  any 

extra Flint River water that flows into Lake Seminole by simultaneously reducing the amount of 

water that flows into that lake from the Chattahoochee River.  Thu

extra water  

consumption cap, the question is whether and  that extra 

streamflow by releasing 1,500 to 2,000 cfs less water into Lake Seminole from its upstream 

Chattahoochee reservoirs. 27 

The Court announced a final question as to whether the amount of extra water reaching the 

Apalachicola as a result of an increase in Flint River flo significantly redress the 

economic and ecological harm that Florida has suffered? 28 The Court then cited to evidence 

indicating that the answer to the question is in the affirmative, 29 but noted 

that the Report does not explicitly answer this question. We consequently must remand the case 

to find the answer to this question (and others). 30 
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The Court summarized its evaluation of the evidentiary questions at issue the 

Master assumed that: (1) Florida has likely suffered harm as a result of decreased water flow into 

the Apalachicola River; (2) Florida has made some showing that Georgia, contrary to equitable 

principles, has taken too much water from the Flint 

water m

assumptions, we conclude that: (4) an equity-

likely lead to a material increase in streamflow from the Flint River into 

River; and (5) the amount of extra water that reaches the Apalachicola may significantly redress 

the economic and ecological harm that Florida has suffered. Further findings, however, are needed 

on all of these evidentiary issues on remand. 31 

With the Special Ma Supreme irrigation-based depletions of the 

Flint River, it appears that prior allegations by Florida 

overconsumption of water in the Chattahoochee sub-basin were effectively debunked by evidence 

2001 adoption of the Metropolitan North Georgia Water Planning District Act.32  That act called 

upon Metro Atlanta jurisdictions, in partnership with the Georgia Environmental Protection 

Division (EPD), to develop and implement integrated water management plans, including water 

conservation plans.  As a result of these conservation efforts, the Special Master indicated that he 

Atlanta, to be unreasonable.33  The majority opinion of the Court contained no reference to Metro 

Atlanta water use, and the dissent pointed to Metro Atlant

favorably.34   
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The Shape of Further Proceedings 

After issuance of the June 2018 Supreme Court decision, the original Special Master has 

been replaced with a new Special Master, Paul Kelly, a 10th Circuit Court of Appeals judge. The 

new Special Master determined that there was no need for additional discovery or submission of 

new evidence.  He called for supplemental briefing by the parties based on the existing record.  

That briefing is now complete, and a request for oral argument to the Special Master by Florida is 

pending.  The Special Master could go beyond answering those questions to include a 

recommended remedy in the event he concludes that a remedy is warranted under the 

circumstances of the case and the principles guiding equitable apportionment.  Thereafter, the 

consideration by the Court as it ultimately determines whether an equitable apportionment remedy 

is warranted and, if so, what form it should take. 

Equitable Apportionment Principles 

What are the equitable apportionment principles that will guide the Special Master and the 

Court in further proceedings?  They are broad and flexible as articulated by the Court in its decision 

with reference to prior precedent.  The Court stated:  guiding principle in this case is 

a simple one. Given the laws of the States, both Georgia and Florida possess an equal right to make 

a reasonable use of the waters of the stream --which, in this case, is the Flint River 35  quitable 

[W]asteful or inefficient uses will not be protected 36 

the doctrine of equitable apportionment to take reasonable steps to conserve and even to augment 

37  
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always is to secure an equitable apportionment without quibbling over formulas.  Where both 

States have real and substantial interests in the River, those interests must be reconciled as best 

they may be.  We have added that uncertainties about the future do not provide a basis for declining 

to fashion a decree.  Reliance on reasonable predictions of future conditions is necessary, [and] 

requiring absolute precision in forecasts would be unrealistic,  with there often being the need to 

38 

equitable apportionment of an interstate stream by considering all relevant factors. These factors 

include (but are not limited to): physical and climatic conditions, the consumptive use of water in 

the several sections of the river, the character and rate of return flows, the extent of established 

uses, the availability of storage water, the practical effect of wasteful uses on downstream areas, 

[and] the damage to upstream areas as compared to the benefits to downstream areas if a limitation 

39  

Given the broad and flexible nature of the Supreme C ion in fashioning an 

equitable remedy, although Florida has previously requested a broad-brush consumption cap on 

regions, or rivers within the state, the Court is not limited to a simple grant or denial of the relief 

requested by Florida.  The Court instead could issue an equitable decree providing for a lower 

overall cap than sought by Florida, a decree focused upon agricultural use limits in the Flint basin, 

or some other form of decree, including one with flexible attributes that could take into account a 

variety of potential future developments.   
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What Can Georgia Do to Control its Own Destiny in the Litigation and Establish 
Reasonable Limits on Agricultural Water Use? 

 
With the Supreme could 

attempt to control its own destiny prior to the issuance of a final decision by the Court by modifying 

the existing water withdrawal permits it has issued in the Flint basin to include reasonable limits 

on what the Special Master and Supreme Court have indicated to be excessive and substantially 

unlimited irrigation during drought periods.  Under existing Georgia law, the Georgia 

Environmental Protection Division (EPD) has authority to make such modifications,40 so no 

amendment of existing law or regulation is necessary to do so.  

Agricultural water withdrawals in Georgia have historically been treated differently by 

groundwater use law,41 EPD is required to grant withdrawal permits to agricultural applicants, 

while the grant of permits to other applicants is subject to a greater degree of discretion.42  

Although EPD is not statutorily prohibited from placing reasonable, resource-protective conditions 

on agricultural water withdrawal permits, it has not historically placed meaningful permit limits 

on the quantity or timing of such water withdrawals.  In recent years has EPD required agricultural 

permittees to meter and report their use quantities.43 Pursuant to the 2014 amendment of the Flint 

River Drought Protection Act and implementing regulations issued by EPD in 2015,44 irrigation 

efficiency standards were required in the Flint River basin.  Irrigation efficiency is defined in the 

beneficially used to meet crop water requirements or other agronomic practices in accordance with 

 Irrigation efficiency represents the percentage of water 

which makes it to the soil and is not lost to evaporation from irrigation spray mechanisms.  Under 
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the regulations, irrigation efficiencies of 60-80 percent will be required for all permittees in the 

Flint basin by 2020.45 

While laudable and important, irrigation efficiency requirements by themselves will not 

result in overall water withdrawal limits or reductions in the Flint basin.  Consistent with the 

Supreme substantially failed to place limits in its agricultural 

water withdrawal permits to accommodate the water resource constraints of the Flint basin, EPD 

could modify those permits to require equitable reductions in a fashion designed to promote 

reasonable and sustainable irrigation use in balance with groundwater and surface water 

availability, values, and constraints.  In this way, as it has done with Metro Atlanta water use, the 

State could act in a way to attempt to moot or preempt the potential issuance of a remedial decree 

by the Court or it could 

satisfaction. 

ACFS Sustainable Water Management Plan 

Another valuable opportunity for Georgia, as well as Florida and the Corps, to influence 

the outcome of the litigation exists in the consensus-based Sustainable Water Management Plan 

(SWMP)46 developed under a multi-year collaborative process undertaken by the ACF 

Stakeholders ( ACFS ), a diverse multi-state group of agricultural, municipal, industrial, 

environmental, and other interest holders in the ACF basin.  The SWMP recognized that although 

agricultural water use efficiency has improved in recent years, overall agricultural water use has 

increased over that time period, with some streams impacted by agriculture having experienced 

decreases in baseflow between 80 and 100%.47 The ACFS Sustainable Water Management Plan 

( SWMP ) as approved by ACFS members called for agricultural water use reduction measures 

that would yield a 15% increase in agriculture-impacted base streamflow in the Flint River basin.48 
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This would effectively correspond to a 15% reduction in agricultural water use in the Flint basin 

during drought-sensitive periods relative to metered use at the time of the 2016 adoption of the 

SWMP.  EPD could choose to consider this reduction target in issuing withdrawal permit 

modifications to require similar withdrawal limits.  Likewise, the Special Master and Supreme 

Court could consider this consensus-based agricultural water use reduction target in fashioning an 

equitable apportionment decree.  Florida and Georgia could also consider this reduction target as 

part of a settlement agreement that may still be reached.  

Intrastate Considerations 

An under-recognized consideration with regard to agricultural water withdrawal permitting 

in Georgia are intrastate implications.  As between land owners in the Flint basin, competing 

interests exist where an owner of currently unirrigated farmland wishes to obtain an irrigation 

permit but is subject to an EPD moratorium on new permit issuance due to overuse of the water 

resource by existing permit holders.  The Georgia law of riparian rights under the reasonable use 

doctrine does not follow a first-in-time, first-in-right principle of water use,49 but where EPD 

favors a prior permit holder over a new applicant this common law principle gives rises to legal 

conflict between them.  With the reasonable use doctrine and resolution of interstate and intrastate 

conflicts in mind, EPD could consider ending its moratorium on new withdrawal permits in 

conjunction with a corresponding modification of existing permits.  In issuing new permits and 

modifying existing permits, EPD would consider the limits of the water resource and the need to 

establish an overall reduction (but not cessation) of water withdrawals during drought-sensitive 

periods.  In doing so, such reduction could be accomplished on an equitable pro rata basis among 

existing and prospective irrigation permit holders. 
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How to Accommodate Future Contingencies and Changes?  

The ACFS SWMP includes a recommendation for the formation of an interstate institution 

with authority to engage in adaptive study and management of ACF water conditions and uses as 

environmental, technological, economic, population, and other changes take place in the future.  

After years of litigation involving the Delaware River basin and conflicting uses of its waters with 

some similarities to the issues presented by the ACF litigation50, the U.S. Supreme Court issued 

its decision in the case of New Jersey v. New York51 (Delaware was also a party) in 1954 enjoining 

the excessive interbasin transfer of Delaware River waters for municipal use in New York City.  

In the aftermath of that decision, the three states worked together to enter the Delaware River 

Compact which created the Delaware River Commission to engage in adaptive water management 

 with the Supreme Court decision.  Similarly, 

by way of settlement or other resolution among the States, the ACFS SWMP could serve as the 

basis for the creation of an interstate commission to manage the waters of the ACF basin in 

coordination with the Corps.  

 

Craig Pendergrast is an environmental lawyer and partner at Taylor English Duma LLP, with a 

specialty in water law.  

1 Florida v. Georgia, 201 L.Ed. 2d 871 (2018 U.S. LEXIS 4027), June 27, 2018 
2 https://www.ca10.uscourts.gov/special-master-142 (Doc. No 636)  
3 201 L.Ed at 878-879; 62% of the watershed forming the Apalachicola lies in the Flint basin,   
while 38% lies in the Chattahoochee basin as per Appendix G to the Report. 
4 Id.  
5 201 L.Ed at 879 
6 Report at 3 
7 Report at 31-34 
8 Report at 30-31 
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9 See e.g., Florida v. United States Army Corps of Engineers, 644 F.3d 1160 (11th Cir. 2011) 
(municipal water supply determined to be among the Congressionally authorized purposes of 
Lake Lanier); Georgia v. United States Army Corps of Engineers, 517 Fed. Appx. 699 (11th Cir. 
2002) (purchasers of power from Lake Lanier hydroelectric generation allowed to intervene in 
suit by Georgia seeking additional allocation of Lake Lanier water use for municipal purposes)  
10 Report at 53 
11 Report at 38 
12 ACF Water Control Manual update (March 30, 2017) 
http://www.sam.usace.army.mil/Portals/46/docs/planning_environmental/acf/docs/ACF_MM_Fi
nal_Apr%202017.pdf?ver=2017-04-20-114651-927  
13 201 L.Ed. at 898 
14 Id. 
15 Id. 
16 201 L.Ed at 889 
17 Id. 
18 201 L.Ed. at 879 
19 Report at 32 
20 201 L.Ed at 883 
21 201 L.Ed. at 884 
22 201 L.Ed. at 890 
23 Id. 
24 Id. 
25 Id. 
26 Id. 
27 201 L.Ed. at 891-892 
28 201 L.Ed. at 897 
29 Id. 
30 201 L.Ed. at 897-898 
31 201 L.Ed at 898 
32 O.C.G.A. §12-5-570 et. seq. 
33 Report at 34, fn. 28 
34 201 L.Ed. at 907, fn. 5  
35 201 L.Ed. at 883 
36 201 L.Ed at 883-884 
37 201 L.Ed. at 884 
38 Id. 
39 201 L.Ed. at 886 
40 O.C.G.A. §12-5-31(k)(7) and (8) (surface water withdrawal permit modification authority); 
O.C.G.A. §12-5-105(b)(4) (farm use groundwater withdrawal permit modification authority) 
41 O.C.G.A. §12-5-31 (surface water withdrawal permitting statute); O.C.G.A. §12-5-90 et. seq 
(groundwater withdrawal permitting statute); O.C.G.A. §12-5-105 (farm use groundwater 
withdrawal permitting statute, subject to general groundwater withdrawal permitting criteria of 
O.C.G.A. §12-5-96) 
42 O.C.G.A. §12-5-31(b)(3);  O.C.G.A. §12-5-105 
43 O.C.G.A. §12-5-31(m.1); O.C.G.A. §12-5-105(b.1) 
44 O.C.G.A. §12-5-540 
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45 Ga. Comp. R. & Regs. r. 391-3-28-.15 
46 http://acfstakeholders.org/swmp/   
47 SWMP at 66 
48 Id. 
49 See e.g., Price v. High Shoals Mfg. Co., 132 Ga. 246 (1909) 
50 The excessive diversion of Delaware River waters to New York City adversely impacted 
salinity and the oyster population of Chesapeake Bay.  
51 New Jersey v. New York, 347 U.S. 995 (1954) 
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Some of the Issues:
Restricting public access to 
public waters and CUIS
Restricting private access to 
LCI and parts of Cumberland 
Island
Contaminated property
Hazardous waste landfill

“Authorized personnel”
Proximity and possible 
interruptions of NSB Kings Bay 
operations
NEPA
ESA
Section 106 (NHPA)

Section 4(f)

What is Section 4(f)?
• Refers to original section within U.S. Department of 

Transportation Act of 1966 that required 
consideration of park and recreation lands, wildlife 
and waterfowl refuges, and historic sites during 
transportation project development

• Now codified at 49 U.S.C. § 303

• Applies to projects that receive funding from or 
require approval by an administration of the U.S. 
DOT (e.g., FAA)
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What does Section 4(f) require?
• Any project requiring the “use” of a park, wildlife 

area, or historic site may not be approved unless:
1. There is no “prudent and feasible alternative” 

to using the property, and
2. The project includes “all possible planning to 

minimize harm” to the property resulting from 
the use.

3. OR, the impacts to the property are de 
minimus (requires agency coordination and 
public notice and comment)

What are Section 4(f) properties?

• Publicly owned public parks, recreation areas, 
and wildlife or waterfowl refuges

• Publicly or privately owned historic sites listed 
or eligible for listing on the National Register of 
Historic Places
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What is a “use” under Section 4(f)?

• Permanent incorporation
• Temporary occupancy
• Constructive use

When the indirect or proximity impacts 
“substantially impair” the protected features, 
activities, or attributes of a property
E.g., noise, access restrictions, vibration, 

ecological intrusions, visual impacts

Proper inquiry for “constructive use”

• Whether the proposed project “substantially 
impairs” the public utility or historical 
significance of the property in question. 
Coalition Against a Raised Expressway Inc v. 
Dole, 835 F.2d 803, 810 (1988).

• If there is “substantial impairment,” the agency 
must investigate all reasonable and prudent 
alternatives and investigate all possible planning 
to minimize harm to the property
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Section 4(f) > NEPA

• Section 4(f)’s requirements are substantive: an 
agency must choose a reasonable and prudent 
alternative that avoids use of the property if one 
exists, or must choose the least harmful 
alternative that uses the property, accounting for 
all possible planning to minimize harm

• In contrast, NEPA at its most basic level simply 
requires informed decision-making 

Spaceport Camden’s Section 4(f) 
analysis
• In the DEIS, the FAA concluded that there was 

no constructive use of CUIS and other Section 
4(f) properties because the duration and 
frequency of noise events, sonic booms, and 
lighting events would not “permanently 
degrade” the properties

• Ignores the spaceport’s impacts on public access 
to CUIS --- punts to later decisions on individual 
launch licenses
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House Bill 445 (AS PASSED HOUSE AND SENATE)

By: Representatives Hogan of the 179th, Sainz of the 180th, Williams of the 145th, Clark of

the 147th, Gullett of the 19th, and others 

A BILL TO BE ENTITLED

AN ACT

To amend Part 2 of Article 4 of Chapter 5 of Title 12 of the Official Code of Georgia1

Annotated, relating to shore protection, so as to revise various provisions relative to shore2

protection; to revise and add definitions; to establish authority and powers of the Department3

of Natural Resources; to revise provisions relating to permit activities and procedures; to4

strike obsolete language and correct cross-references; to provide for related matters; to5

provide for effective dates; to repeal conflicting laws; and for other purposes.6

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:7

SECTION 1.8

Part 2 of Article 4 of Chapter 5 of Title 12 of the Official Code of Georgia Annotated,9

relating to shore protection, is amended by revising paragraphs (8), (11), (13), (15), and (18)10

of Code Section 12-5-232, relating to definitions, and by adding a new paragraph to read as11

follows:12

(8)  'Dynamic dune field' means those elements of the sand-sharing system including the13

dynamic area of beach and sand dunes, varying in height and width, but does not include14

stable sand dunes.  The the ocean boundary of which the dynamic dune field extends to15

the ordinary high-water mark and the landward boundary of which is the first occurrence16

either of live native trees 20 feet in height or greater or of a structure existing on July 1,17

1979.  The landward boundary of the dynamic dune field shall be the seaward most line18

connecting any such tree or structure as set forth in this part to any other such tree or19

structure if the distance between the two is a reasonable distance not to exceed 250 feet.20

In determining what is a reasonable distance for purposes of this paragraph, topography,21

dune stability, vegetation, lot configuration, existing structures, distance from the22

ordinary high-water mark, and other relevant information shall be taken into23

consideration in order to conserve the vital functions of the sand-sharing system. as24

determined by the department.  The landward boundary of the dynamic dune field, as25

determined by the department, shall be the first occurrence of either the seaward most26

Chapter 9 
21 of 34



19 HB 445/AP

H. B. 445
- 2 -

portion of a structure existing on July 1, 1979, or the landward most line that is 25 feet27

landward of the landward toe of the most landward sand dune, or 25 feet landward of the28

crest of a serviceable shoreline stabilization activity.  In the absence of any of the29

aforesaid, the line shall be 25 feet landward of the ordinary high-water mark, except for30

property owned by the state, in which case the line shall be 100 feet landward of the31

ordinary high-water mark.  If a real estate appraiser certified pursuant to Chapter 39A of32

Title 43 determines that an existing structure, shoreline engineering activity, or other33

alteration which forms part of the landward boundary of the dynamic dune field has been34

more than 80 percent destroyed by storm driven water or erosion, the landward boundary35

of the dynamic dune field shall be determined as though such structure had not been in36

existence on July 1, 1979.37

(10.1)  'Minor activity' means an activity such as the construction or installation of decks,38

patios, or porches or the alteration of native landscaping, so long as such construction,39

installation, or alteration, when combined with other structures on the subject parcel or40

portion thereof, does not impact more than a total of one-third of the subject parcel or41

portion thereof that is subject to the jurisdiction of this part; or the construction or42

installation of elevated crosswalks providing access across sand dunes and shoreline43

stabilization activities.44

(11)  'Ordinary high-water mark' means the position upper reach of the tide along the45

shore of the mean monthly spring high tide reached during the most recent tidal epoch.46

This term is not synonymous with 'mean' high-water mark established by the fluctuations47

of water and indicated by physical characteristics such as a clear natural line impressed48

on the shore, shelving, changes in the character of soil, or the presence of litter and49

debris, as determined by the department.50

(13)  'Permit-issuing authority' means the Shore Protection Committee or a local unit of51

government which has adopted a program of shore protection which meets the standards52

of this part and which has been certified by the board as an approved program Reserved.53

(15)  'Sand dunes' means mounds of sand within the sand-sharing system deposited along54

a coastline by wind, tidal, or wave action, or by beach nourishment or dune construction,55

which mounds are often covered with sparse, pioneer vegetation, such as, but not limited56

to, sea oats (Uniola paniculate), beach morning glory (Ipomoea pes-caprae), and large salt57

meadow cordgrass (Spartina patens), and are located landward of the ordinary high-water58

mark and may extend into the tree line.59

(18)  'Stable sand dune' means a sand dune not in the sand-sharing system that is60

maintained in a steady state of neither erosion nor accretion by indigenous woody61

vegetative cover such as, but not limited to, pines (Pinus), oaks (Quercus), and wax62

myrtles (Morella cerifera).63
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SECTION 2.64

Said part is further amended by revising Code Section 12-5-233, relating to area of operation65

of part, as follows:66

12-5-233.67

The area of operation of this part shall be:68

(1)  The dynamic dune fields on the barrier islands of this state as determined by69

reference to Code Section 12-5-232. Such determination shall be made by the70

permit-issuing authority committee on the basis of site inspection and evaluation of other71

pertinent information as provided for in subsection (d) of Code Section 12-5-239;72

(2)  The submerged shoreline lands of this state from the seaward limit of this state's73

jurisdiction landward to the dynamic dune fields or to a line projected from the74

westernmost point of the dynamic dune field on the southern end of a barrier island, to75

the westernmost point of the dynamic dune field on the northern end of the adjacent76

barrier island to the south; and77

(3)  If an area has dynamic dune fields as defined by Code Section 12-5-232, and78

marshlands as defined by Code Section 12-5-282, it is subject to the jurisdiction of this79

part and Part 4 of this article. In the event of a conflict between this part and Part 4 of this80

article, the commissioner shall determine which part shall apply so as to best protect the81

public interest.82

SECTION 3.83

Said part is further amended by revising Code Section 12-5-235, relating to the Shore84

Protection Committee, as follows:85

12-5-235.86

(a)  There is created the Shore Protection Committee within the department.  The87

committee shall be composed of five members, including the commissioner of natural88

resources and four people selected by the board.  Each of three persons selected by the89

board shall be a resident of Camden, Glynn, McIntosh, Liberty, Bryan, or Chatham County.90

Three members of the committee shall constitute a quorum.  The members of the91

committee shall be entitled to and shall be reimbursed from moneys appropriated to the92

department for their expenses, such as mileage and per diem, as set by the board.93

(b)  The committee shall have the authority to issue orders and to grant, suspend, revoke,94

modify, extend, condition, or deny permits as provided in this part.  Permits may, at the95

committee's discretion, be revoked, suspended, or modified upon a finding that the96

permittee is not in compliance with permit conditions or that the permittee is in violation97

of any rule or regulation promulgated pursuant to this part.98
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(c)  The chairman chairperson of the committee, upon application by the permittee, may99

issue renewal of a permit previously granted by the committee.  Such action must be based100

upon recommendations of staff, past committee actions, and the results of public101

comments.  The chairman chairperson may refer the request for renewal to the committee102

to decide on renewals that, in his or her judgment, should receive broader consideration.103

A committee member may choose to have the full committee decide on renewals that the104

member feels should receive broader consideration.105

(d)  Any permit for minor activity may be issued by the commissioner based on the106

recommendations of staff, past committee actions, and the results of public comments.  The107

commissioner may refer the application to the committee to decide on permits for minor108

activities that, in his or her judgment, should receive broader consideration.  A committee109

member may choose to have the full committee decide on permit applications for minor110

activities that the member feels should receive broader consideration.111

SECTION 4.112

Said part is further amended by revising Code Section 12-5-238, relating to form and113

contents of application for permit, as follows:114

12-5-238.115

All applications for permits required by this part must be on forms prescribed by the116

permit-issuing authority committee, must be properly executed, and must include the117

following:118

(1)  The name and address of the applicant;119

(2)  A brief description of the proposed project;120

(3)  Construction documents showing the applicant's proposed project and the manner or121

method by which the project shall be accomplished. Such document shall identify the122

dynamic dune field affected;123

(4)  A copy of the deed or other instrument under which the applicant claims title to the124

property or, if the applicant is not the owner, a copy of the deed or other instrument under125

which the owner claims the title together with written permission from the owner to carry126

out the project on his the owner's land. In lieu of a deed or other instrument referred to127

in this paragraph, the permit-issuing authority committee may accept some other128

reasonable evidence of ownership of the property in question or other lawful authority129

to make use of the property. If all or any part of the proposed construction or alteration130

shall take place on property which is owned by the State of Georgia, the applicant shall131

present an easement, revocable license, or other written permission from the state to use132

the property for the proposed project; in the alternative, the permit-issuing authority133

committee may condition the issuance of the permit on the requirement to obtain written134
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permission from the state. The permit-issuing authority committee will not adjudicate title135

disputes concerning the property which is the subject of the application; provided,136

however, that the permit-issuing authority committee may decline to process an137

application when submitted documents show conflicting deeds;138

(5)  A plat showing the boundaries of the proposed project site;139

(6)  The names and addresses of all landowners of property adjoining or abutting the140

parcel of land on which the proposed project is to be located. If the property to be altered141

is bordered on any side by other property of the applicant, the applicant shall supply the142

names and addresses of the nearest landowners, other than the applicant, of property143

adjoining the applicant's property. If the applicant cannot determine the identity of144

adjoining landowners or their addresses, the applicant shall file in lieu thereof an affidavit145

stating that a diligent search, including a search of the records of the county tax assessor's146

office, has been made but that the applicant was not able to ascertain the names or147

addresses of adjoining landowners;148

(7)  An application fee in such reasonable amount as is designated by the permit-issuing149

authority or, if the committee is the permit-issuing authority, a nonrefundable application150

fee as set by the board which reflects the cost to the department to evaluate the151

application. Fees for the renewal of a permit shall be equal to the application fee.152

Application fees shall not exceed $1,000.00 for any one proposal. If the committee is the153

permit-issuing authority, such fees shall be paid to the department A nonrefundable154

application fee to be set by the board in an amount necessary to defray the administrative155

cost of issuing such permit.  Renewal fees shall be equal to application fees, which shall156

not exceed $1,000.00 for any one proposal and shall be paid to the department;157

(8)  Site plans for the proposed project site showing existing and proposed streets,158

utilities, buildings, and any other physical structures;159

(9)  A certification by a registered architect or engineer licensed by this state certifying160

that all proposed structures, if any, for which the permit is applied are designed to meet161

suitable hurricane-resistant standards;162

(10)  Any and all other relevant data required by the permit-issuing authority committee163

for the purposes of ascertaining that the proposed improvements, activities, and uses will164

meet the standards of this part;165

(11)  A certificate or letter from the local governing authority or authorities of the166

political subdivision in which the property is located stating that the applicant's proposal167

is not violative of would not violate any zoning law; and168

(12)  A statement from the applicant that he or she has made inquiry to the appropriate169

authorities that the proposed project is not over a landfill or hazardous waste site and that170

the site is otherwise suitable for the proposed project.171
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SECTION 5.172

Said part is further amended by revising Code Section 12-5-239, relating to completion of173

permit, notice of proposed activity, and requirements and restrictions regarding issuance of174

permit, as follows:175

(a)  The permit-issuing authority committee shall take action on each permit application176

within 90 days after the application is completed; provided, however, that this provision177

may be waived upon the written request of the applicant. An application is complete when178

it contains substantially all of the written information, documents, forms, fees, and179

materials required by this part. An application must be completed sufficiently in advance180

of the permit-issuing authority committee meeting at which the project will be considered181

to allow for public notice and evaluation by the permit-issuing authority committee.182

(b)  After receipt of a completed application and at least 30 15 days prior to acting on the183

application, the permit-issuing authority committee shall notify all persons identified by184

the applicant as owning land adjacent to the location of the proposed project and to all185

persons who have filed a written request with such permit-issuing authority the committee186

that their names be placed on a mailing list for receipt of such notice.  Any person desiring187

to be placed on such mailing list must so request in writing and renew such request in188

December of each year.  The name of any person who has not renewed such request shall189

be removed from the list.  The landowners who have not requested to be placed on a190

mailing list shall be notified in writing if their addresses are known.  Such notice shall be191

in writing and shall include a general description of the proposed project and its location.192

The applicant shall post such notice in a conspicuous place on the subject property at or193

prior to the time the permit-issuing authority committee issues public notice of the194

application.  If the applicant has filed an affidavit that the names or addresses of the195

adjoining landowners were not ascertained after a diligent search, the permit-issuing196

authority committee shall cause a notice of the proposed activity and a brief description of197

the land to be affected to be published in the legal organ or a newspaper of general198

circulation in the county in which such land lies.  Cost of such public notices shall be paid199

by the applicant.  Whenever there appears to be sufficient public interest, the permit-issuing200

authority committee may call a public hearing.201

(c)  No permit shall be issued except in accordance with the following provisions:202

(1)  A permit for a structure or land alteration, including, but not limited to, private203

residences, motels, hotels, condominiums, and other commercial structures, in the204

dynamic dune field may be issued only when:205

(A)  The proposed project shall occupy the landward area of the subject parcel and, if206

feasible, the area landward of the sand dunes;207
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(B)  At least a reasonable percentage, not less than one-third, of the subject parcel shall208

be retained in its naturally vegetated and topographical condition;209

(C)  The proposed project is designed according to applicable hurricane-resistant210

standards;211

(D)  The activities associated with the construction of the proposed project are kept to212

a minimum, are temporary in nature, and, upon project completion, restore the natural213

topography and vegetation to at least its former condition, using the best available214

technology; and215

(E)  The proposed project will maintain the normal functions of the sand-sharing216

mechanisms in minimizing storm-wave damage and erosion, both to the unaltered217

section of the subject parcel and at other shoreline locations;218

(2)  No permits shall be issued for a structure on beaches, eroding sand dune areas, and219

submerged lands; provided, however, that a permit for a pier, boardwalk, or crosswalk220

in such an area may be issued, provided that:221

(A)  The activities associated with the construction of the proposed land alterations are222

kept to a minimum, are temporary in nature, and, upon project completion, the natural223

topography and vegetation shall be restored to at least their former condition, using the224

best available technology; and225

(B)  The proposed project maintains the normal functions of the sand-sharing226

mechanisms in minimizing storm-wave damage and erosion, both to the unaltered227

section of the subject parcel and at other shoreline locations;228

(3)  A permit for shoreline engineering activity or for a land alteration on beaches, sand229

dunes, and submerged lands may be issued only when:230

(A)  The activities associated with the construction of the proposed project are to be231

temporary in nature, and the completed project will result in complete restoration of any232

beaches, dunes, or shoreline areas altered as a result of that activity;233

(B)  The proposed project will insofar as possible minimize effects to the sand-sharing234

mechanisms from storm-wave damage and erosion both to the subject parcel and at235

other shoreline locations;236

(C)  In the event that shoreline stabilization is necessary, either low-sloping porous rock237

structures or other techniques which maximize the dissipation of wave energy and238

minimize shoreline erosion shall be used. Permits may be granted for shoreline239

stabilization activities when the applicant has demonstrated that no reasonable or viable240

alternative exists; provided, however, that beach restoration and renourishment241

techniques are preferable to the construction of shoreline stabilization activities; and242
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(D)  A copy of the permit application has been transmitted to the local unit of243

government wherein the project site lies, if such local unit of government has been244

certified by the board, requesting comments on such application.245

(d)  In evaluating a permit application in order to determine compliance with the provisions246

set forth in subsection (c) of this Code section, the permit-issuing authority committee may247

use the following assessment tools and techniques, as appropriate and as available:248

(1)  Historic photographs and topographic data of the project site, which can be used in249

determining the impact of a proposed project on the stability of the shoreline;250

(2)  On-site inspections to determine the impact of a proposed project on topographic and251

vegetative conditions, erosion or accretion rates, and other factors influencing the life252

cycles of dune plants;253

(3)  Any recognized or accepted scientific investigations necessary to determine the254

proposed project's impacts on the surrounding biological and geological systems, and the255

historic and archeological resources;256

(4)  When present, the potential effects of shoreline engineering structures (seawalls,257

groins, jetties, etc.), their condition, and their apparent influence on the sand-sharing258

system as it relates to the proposed project;259

(5)  Historic, climatological, tidal data, and meteorological records of the vicinity of the260

project and possible potential effects of a proposed project upon erosion and accretion261

rates; and262

(6)  New scientific information which, through recent advances, would effect a more263

competent decision relative to wise use and management of Georgia's sand-sharing264

system.265

(e)  Every permit shall require that the proposed project be completed within five years266

after the date of issuance of the permit and shall expire five years after the date of issuance.267

Such time may be extended five additional years upon a showing that all due efforts and268

diligence toward the completion of the project have been made.  If a permit the holder of269

an unexpired permit sells, leases, rents, or otherwise conveys the land or any portion of the270

land for which the permit was issued, such permit shall be continued in force in favor of271

the new owner, lessee, tenant, or other assignee so long as there is no change in the use of272

the land as set forth in the original application.  The permittee new owner must notify the273

permit-issuing authority committee within 30 days after change of ownership of property274

the land or any portion thereof.275

(f)  All plans, documents, and materials contained in any application for any permit276

required by this part shall be made a part of the permit, if granted, and conformance to such277

plans, documents, and materials shall be a condition of the permit. No change or deviation278
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from any such plans, documents, or materials shall be permitted without the prior279

notification and approval of the permit-issuing authority committee.280

(g)  Compliance with all other federal, state, and local statutes, ordinances, and regulations281

shall also be a condition of every permit issued pursuant to this part. If, prior to completion282

of review of an application under this part the committee receives notice of the denial of283

a permit or authorization necessary for the project, review of the project shall be suspended284

and, if the denial becomes final, the application shall stand denied.285

(h)  All permit-issuing authorities may place such conditions on any permit issued under286

this Code section as are necessary to carry out this part.287

(i)  In passing upon the application for a permit, the permit-issuing authority committee288

shall consider the public interest which for purposes of this part shall be deemed to be the289

following considerations:290

(1)  Whether or not unreasonably harmful, increased alteration of the dynamic dune field291

or submerged lands, or function of the sand-sharing system will be created;292

(2)  Whether or not the granting of a permit and the completion of the applicant's proposal293

will unreasonably interfere with the conservation of marine life, wildlife, or other294

resources; and295

(3)  Whether or not the granting of a permit and the completion of the applicant's proposal296

will unreasonably interfere with reasonable access by and recreational use and enjoyment297

of public properties impacted by the project.298

(j)  Issuance of a permit under this part and construction of the permitted project shall not299

remove the designated property from the jurisdiction of this part. All changes in permitted300

uses which increase impacts to any land subject to the provisions of this part must be ruled301

upon by the permit-issuing authority committee to determine if the proposed change is302

consistent with this part and the permit. Each permitted alteration within the area of303

operation of this part shall be reviewed by the permit-issuing authority committee on a304

five-year basis or when noncompliance with the purpose for which the permit was issued305

is evident to determine if the use within the area of operation of this part is consistent with306

the intent of this part. If the permit holder is found not to be in compliance with this part,307

the permit-issuing authority committee shall take action as authorized under Code308

Section 12-5-247.309

(k)(1)  A permit granted by the permit-issuing authority committee becomes final310

immediately upon issuance, but no construction or alteration may commence until the311

expiration of 30 days following the date of the permit-issuing authority committee312

meeting at which the application is approved, except as otherwise provided in paragraph313

(2) of this subsection; provided, however, that if a timely appeal is filed, no construction314
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or alteration may commence until all administrative proceedings are terminated except315

as otherwise provided in paragraph (2) of this subsection.316

(2)  If the permit-issuing authority committee,  either at the request of the applicant or on317

its own motion, finds that an emergency exists in any particular geographic area or in318

regard to any particular permit issued by the permit-issuing authority committee, the319

permit-issuing authority committee is authorized to allow a permittee to commence320

immediately or to continue the construction or alteration authorized by the permit. The321

permit-issuing authority committee in determining an emergency shall base its322

determination on imminent peril to the public health, safety, or welfare or a grave danger323

to life, real property, structures, or shoreline engineering activities. If the permit-issuing324

authority committee makes such a finding of an emergency, the permittee may commence325

immediately or continue the construction or alteration authorized by the permit, but such326

construction or alteration is undertaken at the risk to the permittee of an administrative327

or judicial order requiring the sand dunes, beaches, and submerged lands to be returned328

to their condition prior to such construction or alteration.329

(l)  When work has been completed in accordance with provisions of a permit, the330

permittee shall so notify the permit-issuing authority committee  in writing within 30 days331

of such completion.332

SECTION 6.333

Said part is further amended by revising Code Section 12-5-240, relating to posting of334

permits, as follows:335

12-5-240.336

A copy of every permit issued to an applicant shall be prominently displayed within the337

area of proposed activity.  If the permit-issuing authority committee deems it advisable, the338

applicant may be required to cause a sign to be erected bearing the permit number, date of339

issuance, name of applicant, and such other information as the permit-issuing authority340

committee may reasonably require.  The permit-issuing authority committee may specify341

the type of and, within reasonable dimensions, the size of the sign.342

SECTION 7.343

Said part is further amended by revising Code Section 12-5-244, relating to administrative344

and judicial review, as follows:345

12-5-244.346

(a)  Any person who is aggrieved or adversely affected by any order or action of the347

committee shall, upon petition within 30 days after the issuance of such order or taking of348

such action, have a right to a hearing before an administrative law judge appointed by the349
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board. The hearing before the administrative law judge shall be conducted in accordance350

with Chapter 13 of Title 50, the 'Georgia Administrative Procedure Act,' and the rules and351

regulations adopted by the board pursuant thereto. The decision of the administrative law352

judge shall constitute the final decision of the board and any party to the hearing, including353

the committee, shall have the right of judicial review thereof in accordance with Chapter 13354

of Title 50.355

(b)  Where a local unit of government has, pursuant to this part, granted, suspended,356

modified, extended, conditioned, or denied a permit, any person aggrieved or adversely357

affected by such action shall be afforded a right to administrative and judicial review of358

such action.359

(c)(b)  Persons are 'aggrieved or adversely affected' where the challenged action has caused360

or will cause them injury in fact and where the injury is to an interest within the zone of361

interests to be protected or regulated by this part. In the event the committee or local unit362

of government, as appropriate, asserts in response to the petition before the administrative363

law judge that the petitioner is not aggrieved or adversely affected, the administrative law364

judge shall take evidence and hear arguments on this issue and thereafter make a ruling on365

this issue before continuing with the hearing. The burden of going forward with evidence366

on this issue shall rest with the petitioner.367

SECTION 8.368

Said part is further amended by revising Code Section 12-5-247, relating to enforcement of369

part and civil penalty, as follows:370

12-5-247.371

(a)  If the department determines that any person is violating any provision of this part or372

any rule or regulation adopted pursuant to this part or the terms and conditions of any373

permit issued under this part, and such violation is in an area where the committee is the374

permit-issuing authority, the department may employ any one, or any combination of any375

or all, of the enforcement methods specified in paragraphs (1) through (4) of this subsection376

following:377

(1)  The department may issue an administrative order specifying the provision of this378

part or the rule, or both, alleged to have been violated and require the person so ordered379

to cease and desist from such activity and to take corrective action within a reasonable380

period of time as prescribed in the order; provided, however, that the issuance of such381

order shall not affect the availability of relief under Code Section 12-5-244. Such382

corrective action may include, but shall not be limited to, requiring that the sand dunes,383

beaches, and submerged lands be returned to their condition prior to the violation of this384

part or a rule adopted pursuant to this part. Any such order shall become final unless the385
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person named therein requests in writing a hearing before a hearing officer appointed by386

the board no later than ten days after the issuance of such order. Review of such order387

shall be available as provided in subsection (a) of Code Section 12-5-244;388

(2)  Whenever the committee finds that an emergency exists requiring immediate action389

to protect the public or private interest where the public interest is served, it may issue390

an order reciting the existence of such an emergency and requiring or allowing that such391

action be taken as it deems necessary to meet the emergency. Notwithstanding any other392

provision of this part, such order shall be effective immediately. If an order requiring a393

person to take action is issued pursuant to this paragraph, such person shall be entitled to394

a hearing within ten days of the date of issuance of the order. Any person who is395

aggrieved or adversely affected by an emergency order of the committee, upon petition396

within ten days after issuance of such order, shall have a right to a hearing before an397

administrative law judge appointed by the board. The committee shall hold a meeting no398

sooner than 30 days after the issuance of an emergency order to review such order to399

determine whether the order has been complied with, whether the order should continue400

in force, and any possible effects of such order on the sand-sharing system;401

(3)  The committee may file in the appropriate superior court a certified copy of an402

unappealed final order of the administrative law judge or of a final order of the403

administrative law judge affirmed upon appeal or other orders of the committee,404

whereupon the court shall render judgment in accordance therewith and notify the parties.405

Such judgment shall have the same effect, and all proceedings in relation thereof shall406

thereafter be the same, as though such judgment has been rendered in an action duly407

heard and determined by the court; and408

(4)  The department may seek injunctive relief pursuant to Code Section 12-5-245.409

(b)  Any person who violates any provision of this part or any rule or regulation adopted410

under this part, any permit issued under this part, or final or emergency order of the411

department shall be subject to a civil penalty not to exceed $10,000.00 for each act of412

violation. Each day of continued violation shall subject said such person to a separate civil413

penalty. An administrative law judge appointed by the board after a hearing conducted in414

accordance with Chapter 13 of Title 50, the 'Georgia Administrative Procedure Act,' shall415

determine whether or not any person has violated any provision of this part, any rule or416

regulation adopted under this part, any permit, or any final or emergency order of the417

department or permit-issuing authority committee and shall upon proper finding issue an418

order imposing such civil penalties as provided in this subsection. Review of such order419

shall be available as provided in subsection (a) of Code Section 12-5-244. All civil420

penalties recovered by the department as provided in this subsection shall be paid into the421

state treasury to the credit of the general fund.422
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(c)  Any person who causes or permits any removal, filling, or other alteration of the423

dynamic dune field or submerged lands in this state without first obtaining a permit from424

the permit-issuing authority committee shall be liable in damages to the state and any425

political subdivision of the state for any and all actual or projected costs and expenses and426

injuries occasioned by such alteration of the dynamic dune field or submerged lands. The427

amount of damages assessed pursuant to this Code section shall include, but shall not be428

limited to, any actual or projected costs and expenses incurred or to be incurred by the state429

or any political subdivision thereof in restoring as nearly as possible the natural topography430

of the sand-sharing system and replacing the vegetation destroyed by any alteration of the431

dynamic dune field or submerged lands. Damages to the state shall be recoverable in a civil432

action instituted by the department and shall be paid to the department to cover cost of433

restoration. Damages to a political subdivision shall be recoverable in a civil action434

instituted by said such subdivision.435

(d)  Owners of property with knowledge of unauthorized activities occurring thereon are436

responsible under this part.437

SECTION 9.438

Said part is further amended by revising Code Section 12-5-248, relating to criminal439

violations, as follows:440

12-5-248.441

(a)  It shall be unlawful for any person to:  442

(1)  Operate any motorized vehicle or other motorized machine on, over, or across sand443

dunes or beaches except as authorized by the permit-issuing authority department or444

committee, except that individual disability vehicles, emergency vehicles, and445

governmental vehicles utilized for beach maintenance or research may operate within446

sand dunes and beaches without authorization from the permit-issuing authority as447

department or committee so long as those vehicles operate across existing cross-overs,448

paths, or drives; or449

(2)  Store or park sailboats, catamarans, or other commercial or recreational marine craft450

on any sand dune.451

(b)  All such lawful activities conducted under this part shall provide protection to nesting452

sea turtles and their hatchlings and habitats and to nesting shore birds and their hatchlings453

and habitats.454

(c)  Any person violating the provisions of subsection (a) of this Code section shall be455

guilty of a misdemeanor.456
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SECTION 10.457

This Act shall become effective upon its approval by the Governor or upon its becoming law458

without such approval for the purposes of promulgating rules and regulations necessary to459

administer the provisions of this Act and shall become effective on December 31, 2019, for460

all other purposes.461

SECTION 11.462

All laws and parts of laws in conflict with this Act are repealed.463
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I MESSED UP: NOW WHAT? 

ETHICAL CONSIDERATIONS FOLLOWING PROFESSIONAL ERRORS

“Ethics is knowing the difference between what you have a right to do and what is right 

to do”

- Hon. Potter Stewart

In practicing law, the line between ethical conduct and unethical conduct is seldom a

crisp divide.  Lawyers are often comfortable in the grey area, as the bulk of legal practice 

revolves around attempting to establish clear boundaries where precedent is anything but clear.  

When it comes to a lawyer’s personal conduct and reputation however, proceeding ethically is 

anything but easy.  A lawyer is often required to put the interests of his client first, take 

responsibility for his own errors (as pricey as they may be), and advise the client of potential 

legal malpractice claims against other attorneys when he recognizes such claims may exist.

Ethical Considerations Following Professional Errors is divided into two sections: the 

first discusses common pitfalls resulting in legal malpractice claims and the second addresses 

ethical guidelines for conduct following an error.

I. Common Errors Resulting in Legal Malpractice Claims

Errors in practicing law are not uncommon.  Not every error, however, rises to the level 

of a legal malpractice claim.  For a legal malpractice claim to be valid, the client must 

demonstrate: (1) the existence of an attorney-client relationship; (2) a breach of the standard of 

care; and (3) damages caused by the breach.  Rogers v. Norvell, 174 Ga. App. 453, 457 (1985).  

In establishing damages, the Plaintiff must demonstrate that but for the attorney’s error, the 

outcome would have been different.  Duncan v. Klein, 313 Ga. App. 15, 19 (2011).  
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Some common errors that clearly give rise to legal malpractice claims include missed 

statutes, conflicts of interest, improperly terminating client relationships, and errors in release 

language.  Each of these pitfalls is addressed below.

a. Missed Deadlines

Missed deadlines come in a variety of contexts, including missed statutes of limitations, 

statutes of repose, ante litem deadlines, and refiling deadlines.  Common Georgia statutes of 

limitations are as follows: 

Claim Limitation Citation

Personal Injury 2 years O.C.G.A. § 9-3-33

Injury to Reputation/Defamation 1 year O.C.G.A. § 9-3-33

Workers’ Compensation 1 year O.C.G.A. § 34-9-82

Medical Malpractice 2 years O.C.G.A. § 9-3-71 (a)

Foreign Object Left in Body 1 year O.C.G.A. § 9-3-72

Breach of Contract 6 years (written)/

4 years (oral)

O.C.G.A. § 9-3-24

O.C.G.A. § 9-3-25

In some instances, the statute of limitations may be tolled, such as when the claimant is a 

minor or when the claim involves an unrepresented estate.  See, O.C.G.A. §§ 9-3-90, 9-3-92. It 

is important to remember that certain claims have statutes of repose, which may operate to bar 

claims after a certain period of time, despite the tolling statute.  One such example is the medical 

malpractice statute of repose, which bars medical malpractice claims brought more than five 

years after the negligence occurs, regardless of whether the statute would otherwise be tolled.

See, O.C.G.A. § 9-3-71.  

Ante litem deadlines also operate to alter the general statute of limitations.  In Georgia, 

claims against a city must be presented via ante litem notice no later than six (6) months after the 

occurrence.  O.C.G.A. § 36-33-5.  Notice of claims against the state or a county must be given no 
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later than twelve (12) months after the occurrence.  O.C.G.A. §§50-21-26(a), 36-11-1.  Strict 

compliance with the ante litem notice requirement is necessary to prevail in litigation over the 

injury.  See, Bd. of Regents of Univ. Sys. of Ga. v. Myers, 295 Ga. 843 (2014).  An ante litem 

notice must include the following to be valid: (1) the entity whose acts or omissions are the basis 

for the claim; (2) the date and place of the incident; (3) the nature and specific amount of the loss 

suffered; and (4) the acts or omissions that caused the injury.  Id. at 845 (discussing ante litem 

requirements for claims against the state).  Failure to comply with the ante litem requirements 

will result in the dismissal of a subsequent lawsuit arising from the claim. Id.

Finally, deadlines associated with the dismissal and refiling of a lawsuit frequently give 

rise to malpractice claims.  Georgia law allows a plaintiff to dismiss a timely filed lawsuit 

without prejudice and refile that same suit within the original applicable statute of limitations or 

within six months after the dismissal, whichever is later.  O.C.G.A. § 9-2-61.  Prior to dismissal, 

it is imperative that perfected service of process has been verified.  Absent prior service in the 

first action, the renewal action is void.  See, Stephens v. Shields, 271 Ga. App. 141 (2004).  

In some claims, O.C.G.A. § 9-2-61 is overcome by other statutes.  For instance, in a 

medical malpractice claim, the statute of repose supersedes the renewal statute, such that if the 

renewal statute would run more than five (5) years after the malpractice occurred, the deadline to 

refile the case is controlled by the statute of repose, not the renewal statute.  See, Carr v. Kindred 

Healthcare Operating, Inc., 293 Ga. App. 80 (2008).

b. Conflicts of Interest

The Georgia Rules of Professional Conduct address conflicts of interest and provide, “A 

lawyer shall not represent or continue to represent a client if there is a significant risk that the 

lawyer’s own interests or the lawyer’s duties to another client… will materially and adversely 
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affect the representation of the client.”  Rule 1.7(a).  In Cohen v. Rogers, 338 Ga. App. 156, 170 

(2016), the court cited Comment 2 to Rule 1.7, stating “[l]oyalty to a client is impaired when a 

lawyer cannot consider, recommend or carry out an appropriate course of action for the client 

because of the lawyer’s other competing responsibilities or interests.  The conflict in effect 

forecloses alternatives that would otherwise be available to the client.” 

Scenarios where conflicts may arise include representation of numerous parties to the 

same lawsuit, representation of both a husband and wife in what appears at the outset to be an 

uncontested divorce, and in the tripartite relationships, often seen in personal injury claims where 

one lawyer represents both the interests of the insurance company and the defendant in the case. 

When a conflict of interest arises, it is imperative that an attorney ascertain whether the 

conflict is waivable or not.  If continued representation of both clients is permissible with 

informed consent, the attorney must explain the potential conflict and associated risks to his 

clients, provide them with a written conflict waiver explaining those risks, and give the client the 

opportunity to consult with independent counsel about the conflict before proceeding with the 

representation.  Georgia Rule of Professional Conduct 1.7(b).  Representation may continue only 

if both clients give informed consent. Id. If one client declines to do so, the attorney must 

withdraw from representation of both clients. 

Some conflicts cannot be waived.  See, Georgia Rules of Professional Conduct 1.7 and

1.8.  If a lawyer is faced with a conflict that cannot be waived under Rule 1.7 or a prohibited 

conflict under Rule 1.8, he must decline or withdraw from the representation. Id.

Consider a scenario where a husband and wife hire an attorney for an uncontested 

divorce.  During the course of the representation, the parties refuse to agree on the division of 

marital assets and move toward litigation.  The lawyer, who has learned confidential information 
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from both parties in conjunction with his representation, has a conflict and must withdraw from 

the representation of both parties to the divorce.  

Should the lawyer proceed by representing one of the parties to the divorce against his 

former client, he could be facing a legal malpractice claim down the road arising from the 

conflict of interest.  In legal malpractice claims, conflicts of interest provide a basis for actual 

damages suffered by the client as well as punitive damages and attorney’s fees. See, e.g., Peters 

v. Hyatt Legal Services, 220 Ga. App. 398, 401 (1996) (discussing punitive damages). 

c. Improperly Terminating Client Relationships

A common misconception among lawyers is that an attorney must have a written 

agreement before an attorney-client relationship is established.  This is incorrect.  An attorney-

client relationship may be created expressly by written contract or inferred from the parties’ 

conduct.  Huddleston v. State, 259 Ga. 45, 46 (1989).  In determining whether an attorney-client 

relationship exists, the basic question is whether the advice of the attorney is both sought and 

received in matters pertinent to his profession.  Kahn v. Britt, 330 Ga. App. 377, 387 (2014).

See also, Jenifer v. Fleming, Ingram & Floyd, P.C., 552 F. Supp. 2d 1370, 1377 (S.D.G.A. 2008) 

(recognizing that the test of whether a duty is owed is one of foreseeability, and if an attorney 

volunteers to act, or otherwise gives the plaintiff justifiable grounds for relying on him, he may 

be liable for malpractice).  All that is necessary is a “reasonable belief” on the part of the would-

be client that he or she was being represented by the attorney.  Calhoun v. Tapley, 196 Ga. App. 

318, 319 (1990).  A “reasonable belief” is one which is “reasonably induced by representations 

or… conduct” on the part of the attorney. Id. at 319.  

Under Georgia law, it is possible to establish an attorney-client relationship on oral 

and/or written communications alone, despite the lack of a formal fee agreement.  If an attorney 
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has reason to believe that a potential client thinks he is a client and the attorney does not want to 

proceed with the representation, it is important that he clearly conveys his decision declining 

representation to the potential client. Declining representation in writing is the best method to 

ensure that the potential client has not misunderstood the relationship.

Similarly, if a lawyer has an established attorney-client relationship and wishes to 

terminate or withdraw from that representation, it is important that the termination be clearly 

conveyed to the client.  Although it may seem that an oral communication will suffice in some 

instances, these verbal messages are not always as clear to the client as the attorney believes

them to be.  If the case is in litigation, the attorney must follow the proper withdrawal procedures 

with the court.  Outside of the litigation context, best practice involves terminating the 

relationship in writing and sending the correspondence in a manner that may be tracked (i.e. 

certified mail or Federal Express) to ensure that it is received by the client.  

Failure to clearly terminate the relationship may result in a claim down the road for a 

missed statute or other allegations of malpractice.  Absent written verification of the termination, 

the matter is a fact dispute that will be resolved by the jury.

d. Overly Broad Releases

Finally, improperly drafted releases give rise to malpractice claims.  This is particularly 

true in the personal injury context, when layers of insurance may be applicable to a particular 

claim.  Specifically, O.C.G.A. § 33-24-41.1 allows a party injured in a car wreck to resolve his 

case for the insurance policy limits of the liability carrier, while at the same time, giving him the 

right to pursue recovery under other available insurance policies.  In this context, the release with 

the primary liability carrier must be carefully drafted to ensure that it is a limited release under 

the statute.  If the claimant inadvertently signs a general release rather than a limited release, he 
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is barred from pursuing other insurance, including his own uninsured/underinsured motorist 

coverage applicable to the wreck.  See, Rodgers v. St. Paul Fire & Marine Ins. Co., 228 Ga. App. 

499 (1998). The lost claim against additional carriers is a basis for a legal malpractice claim 

against the attorney. 

II. Obligations Following an Error

Following an error, a lawyer must continue to comply with his ethical obligations, even 

though the error may give rise to a legal malpractice claim or a bar complaint. More often than 

not, it is a lawyer’s conduct following an error that puts his career in jeopardy, not the error 

itself.  

a. Advising the Client of the Error

A lawyer is required keep his client reasonably informed about the status of his matter.  

Georgia Rule of Professional Conduct 1.4.  In the event of an error, particularly one that has 

harmed the client’s case or resulted in a total loss of the claim, this means that the attorney must 

timely advise his client of the mistake. Importantly, a lawyer cannot avoid disclosing the error 

from his client, despite that the disclosure could result in a civil claim or a bar complaint, as the 

Rules of Professional Conduct are clear that a lawyer is prohibited from withholding information 

from his client to benefit his own interests.  Georgia Rule of Professional Conduct 1.4, Comment 

7.  

After a critical error in representing a client, lawyers often get into trouble when they 

attempt to conceal the mistake.  The lawyer not only has a duty of communication with his 

client, he also has a duty of truthfulness to third parties.  Georgia Rule of Professional Conduct 

4.1(a) provides, “In the course of representing a client, a lawyer shall not knowingly make a false 

statement of material fact or law to a third person.”  When a lawyer misrepresents what 
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happened in a case to his client or another third party seeking information on behalf of the client 

(an attorney the client has consulted for malpractice advice, for instance), he is not only violating 

the ethical rules, but also laying the groundwork for potential punitive damages claim arising 

from his attempt to cover up his error.  It is always best practice to be straightforward with your 

client, even when doing so is personally a very challenging undertaking.  

b. Providing the File to your Client

An attorney has an ethical obligation not to cause prejudice to his client.  See, Formal 

Advisory Opinion 87-5.  Consequently, when an attorney’s error results in termination of the 

attorney-client relationship, or if the client wishes to consult with independent counsel regarding 

his ongoing claims or potential claims against the attorney, it is the attorney’s obligation to 

provide a complete copy of the file to his client.  The file associated with a claim is the property 

of the client, including all work product created in conjunction with the representation.  See,

Swift, Currie, McGhee & Hiers v. Henry, 276 Ga. 571 (2003).

Importantly, when a client requests his file, he is entitled to the original file and cannot be 

charged to obtain it, nor can the file be withheld pending payment of outstanding fees.  Formal 

Advisory Opinion No. 87-5.   Should the attorney choose to keep his own copy of the file, he 

may do so, but cannot charge the client copy fees associated with retaining a copy of the file, 

absent a prior agreement regarding those fees.  Id. Failure to provide the client file upon request 

of the client is not only problematic because it could prejudice the client’s ongoing claim, this 

failure could also give rise to a bar grievance.  

c. Notifying Your Insurer

When an attorney makes an error that could give rise to a legal malpractice claim, it is 

important that the attorney notifies his professional liability carrier.  Typical policy language 
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defines potential claims as “any circumstances that may reasonably be expected to give rise to a 

claim being made against an insured.”  Most professional liability policies require that actual 

claims and potential claims be reported “as soon as practicable.” Failure to timely report claims 

and potential claims to your carrier could result in a denial of coverage, should the error give rise 

to litigation in the future. 

Similarly, it is imperative to disclose potential claims when applying for coverage.  If an 

attorney does not disclose a potential claim of which he is aware on his insurance application and 

the error later becomes a claim, the insurer will rely on the failure to disclose the claim as a basis 

to deny coverage.  In the event an attorney is unsure as to whether an error is a “potential claim,”

it is always best to err on the side of caution and disclose it, rather than risk the loss of coverage 

down the road.

III. Conclusion

Attorneys are only human and are bound to make mistakes.  A large part of preventing 

mistakes is being cognizant of the most common circumstances giving rise to errors so that 

precautionary measures can be implemented to avoid those mistakes.  When a costly error is 

made, resulting in damage to a client, it is important that an attorney take responsibility for the 

mistake, comply with his ethical obligations, and report the problem to his insurance carrier.  To 

the extent an attorney has questions about his ethical obligations, the attorney may always 

contact the ethics helpline at the State Bar of Georgia through email or via telephone at (404) 

527-8741.
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GEORGIA MANDATORY CLE FACT SHEET

Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually, 
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in 
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in 
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal 
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of 
three hours of continuing legal education activity in the area of trial practice. These trial practice 
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” 
provider of “approved” CLE instruction.

Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next 
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. 
Excess trial practice hours may be carried over for one year.

A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the 
program name, date, amount paid, CLE hours (including ethics, professionalism and trial 
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND 
THIS CARD TO THE COMMISSION!

ICLE will electronically transmit computerized CLE attendance records directly into the Official 
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees 
at ICLE programs need do nothing more as their attendance will be recorded in their Bar 
record.

Should you need CLE credit in a state other than Georgia, please inquire as to the procedure  
at the registration desk. ICLE does not guarantee credit in any  state other than Georgia.

If you have any questions concerning attendance credit at ICLE seminars, please call:  
678-529-6688
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