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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State
Bar of Georgia designed to assist
those in the legal community who
have experienced some signiﬁcant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need ﬁts within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a ﬁre loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help ﬁnd solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members oﬀered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was ﬂown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.

FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their
names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneficial, as well as enjoyable. We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staff
Jeffrey R. Davis
Executive Director, State Bar of Georgia
Rebecca A. Hall
Associate Director, ICLE
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Nikolai “Nik” Makarenko, Jr., Program Co- Chair; Secretary, Tort & Insurance Practice Section, State Bar of
Georgia; Groth and Makarenko, LLC, Suwanee, GA
W. Dale Ellis, Program Co-Chair, Treasurer, Tort & Insurance Practice Section, State Bar of Georgia; Lynn
Leonard & Associates, Atlanta, GA
J. Natalie Wilkes, Program Co-Chair; Past Chair, Tort & Insurance Practice Section, State Bar of Georgia;
Lynn Leonard & Associates, Atlanta, GA

THURSDAY, JULY 25, 2019
7:30

REGISTRATION AND CONTINENTAL BREAKFAST
(All attendees must check in upon arrival. A jacket or sweater is recommended.)

8:15

WELCOME ANNOUNCEMENTS AND OVERVIEW OF THURSDAY SESSION
J. Natalie Wilkes, Program Co-Chair; Past Chair, Tort & Insurance Practice Section, State Bar
of Georgia; Lynn Leonard & Associates, Atlanta, GA
John H. Zwald, Program Co-Chair; Chair, Tort & Insurance Practice Section, State Bar of
Georgia; Beck, Zwald & Associates, LLC, Buford, GA

8:30

RECENT DEVELOPMENTS IN CASE LAW
Paul L. Groth, Groth & Makarenko LLC, Suwanee, GA

9:30

ETHICS: LAWYER OBLIGATIONS AND MALPRACTICE EXPOSURE
Steve Cotter, Swift Currie McGhee & Hiers, Atlanta, GA

10:30

BREAK

10:45

RECENT DEVELOPMENTS IN PREMISES LAW – SLIP AND FALLS
Sean Hynes, Downey & Cleveland, LLP, Marietta, GA

11:45

TRAUMATIC BRAIN INJURY: FROM A LEGAL STANDPOINT
Dr. Adam Schwebach, PhD., Director, Neuropsychology Center of Utah

12:45

RECESS

FRIDAY, JULY 26, 2019
7:30

BREAKFAST BUFFET

8:15

OVERVIEW OF FRIDAY SESSION
Tiffany R. Winks, Program Co-Chair, Vice Chair, Tort & Insurance Practice Section, State Bar of
Georgia; Hall Booth Smith PC, Atlanta, GA

8:30

INSURANCE COVERAGE ISSUES AND UPDATES
Jonathan J. Kandel, Kandel Law LLC, Atlanta, GA

9:30

PROFESSIONALISM
Hon. Eric A. Richardson, Fulton County State Court, Atlanta, GA

10:30

BREAK

10:45

TIME LIMIT/POLICY LIMIT DEMANDS AND BAD FAITH—POST OCGA 9-11-67.1
James T. “Jim” Brieske, Gray Rust St. Amand Moffett & Brieske LLP, Atlanta, GA

11:45

APPLICATION AND CASE EXAMPLES OF BIOMECHANICS AT TRIAL
Kelly B. Kennett, MOMENTUM PMV, Biomechanical Engineer, Alpharetta, GA

12:45

RECESS

6:307:30

RECEPTION
Sponsored by Tort & Insurance Practice Section

SATURDAY, JULY 27, 2019
7:30

BREAKFAST BUFFET

8:15

OVERVIEW OF SATURDAY SESSION
Nikolai “Nik” Makarenko, Jr., Program Co- Chair; Secretary, Tort & Insurance Practice
Section, State Bar of Georgia; Groth and Makarenko, LLC, Suwanee, GA

8:30

CURRENT AND EMERGING TRENDS IN INSURANCE COVERAGE CASES
Duane L. Cochenour, Hall Booth Smith PC, Atlanta, GA

9:30

INTRO TO IPAD: BASIC APPLICATIONS FOR THE LEGAL FIELD
Adam Koetter, Veritext Legal Solutions, Atlanta, GA

10:30

BREAK

10:45

USE AND ABUSE OF O.C.G.A. SECTION 9-11-68: OFFERS OF SETTLEMENT
Michael D. St. Amand, Gray Rust St. Amand Moffett & Brieske LLP, Atlanta, GA

11:45

MEDIATION
Bianca Motley Broom, Miles Mediation & Arbitration, Atlanta, GA

12:45

ADJOURN
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2017 ‐ 2019
CASE LAW UP‐DATE
Paul L. Groth
Groth & Makarenko, LLC
Suwanee, Ga.
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PARENTS’ CLAIM FOR MINOR’S MED EXPENSES HAS 2‐YEAR SOL
Mujkic et al v Lam, 342 Ga.App. 693 (9/6/17)
Parents filed suit for for (1) medical expenses incurred while son a minor and (2) for pain
and suffering. Once son became of age, the parties agreed to voluntarily dismiss the
parents with prejudice and allow son to proceed independently. Plaintiff son then
recovered for pain and suffering in a jury trial. Trial court later barred Parents’ medical
expense claim (based on 4‐year SOL for property damage) as it had been incurred by the
parents who were no longer in the suit. “[T]he existence of that personal property
interest does not transform a personal injury claim into a personal property claim. If
the only injury caused by a defendant was to a person and not that person's property,
then the 2‐year statute of limitations for personal injury claims applies.”
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SPOLIATION
Sheats v The Kroger Co., 342 Ga.App. 723 (9/8/17)
Sheats injured at Krogers when glass bottle fell out of its package and struck her
foot. Sheats sued Krogers asserting claims of product liability, ordinary negligence and
res ipsa loquitur. Sheats also filed for spoliation sanctions, claiming Kroger destroyed
evidence essential to her complaint.
After Sheats’ injury, Kroger’s store mgr completed a “Customer Incident Report &
Investigation Check List,” which included specific language that it was prepared in
anticipation of litigation and was work product; however, despite that language, Kroger
introduced the Incident Report during discovery. Mgr also inspected the bottles’
packaging and determined that the glue did not sufficiently stick to the bottom flap of
the package. Mgr did not find the glue issue on any other packaging and trashed the
packaging involved in Sheats’ incident. Mgr’s affidavit stated that he did not get the
impression that Sheats would file suit. Trial court denied Sheats’ spoliation motion on
the ground that she did not notify Kroger that she was contemplating litigation before
the package was disposed. Trial court then granted Kroger’s MSJ finding that there was
no evidence in the record that showed the package failure was foreseeable.
“[T]he duty to preserve relevant evidence must be viewed from the perspective of the
party with control of the evidence and is triggered not only when litigation is pending”
but also when a defendant “knows or reasonably should know that the injured party,
the plaintiff, is in fact contemplating litigation.” Phillips v. Harmon, 297 Ga. 386
(2015). The Phillips Court set out a non‐exclusive list of factors that may be considered
to determine whether a defendant “knows or reasonably should know” that the plaintiff
is contemplating litigation. The factors include the type and extent of the injury, the
extent to which fault is clear, the potential financial exposure, the course of conduct,
the frequency of similar litigation, and the defendant’s response to the injury. Ct App
held the trial court did not clearly err when it determined that litigation was not
reasonably foreseeable to Kroger and affirmed the trial court’s wide discretion is
denying the spoliation sanctions.
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SPOLIATION
Hillman v. AlDI, Inc. 825 S.E.2d 870 (3/13/19)
August/14, empty cardboard boxes fell on Hillman while shopping at Aldi. Store had
cameras that continually recorded over older video. Hillman complained of extreme leg
pain. After multiple medical examinations and tests, diagnosed with varicose veins, a
pinched nerve in her back, etc. She had PT through mid‐2015 but declined pain meds
other than a topical cream. She sought further treatments in 2017 when symptoms
continued. Testimony from expert witnesses questioned the diagnosis of one of her
ailments. One of her examining physicians testified his medical group would be paid
from the recovery. Trial Ct overruled objections to certain questions about those
payments. During closings, Hillman's atty made repeated references to Aldi's
destruction of videos that were never produced. Trial Ct found atty in contempt after he
ignored admonishments not to raise the videotape issue. The jury returned a verdict in
favor of Aldi.
On appeal, Hillman claimed error in overruling objections to testimony regarding
examining physician's lien‐based payment structure. Ct App found Hillman had waived
that claim when her atty conceded defense counsel's right to ask those questions. She
also argued the Trial Ct erred in denying her counsel's motion for curative jury
instructions on that issue. Ct App found even if Trial Ct's ruling was erroneous, it =
harmless error.
Hillman next objected that the defense had failed to lay a proper evidentiary foundation
for certain exhibits. The parties' pretrial order relieved them from authenticating certain
evidence, and based on that stipulation of authenticity, Trial Ct had not erred. Hillman
further objected to the Trial C's sustaining objections to questions that called for witness
speculation. Hillman was unable to show that she suffered any harm.
Videos that were supposedly destroyed, Ct App concluded that the trial court did not
abuse its discretion when it prevented Hillman's atty from speculating about those
videotapes. Spoliation of evidence is not a fact that a jury is empowered to find by
inference.
Contempt order and remanded the matter for reconsideration.
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SPOLIATION
French v. Perez, 824 S.E.2d 796 (3/13/19)
Perez's wife owned car Perez was driving when had accident with French. Perez's wife
appointed State Farm to act as her attorney‐in‐fact to secure title to the vehicle. State
Farm took possession. Two weeks later, French sent State Farm notice, demanding it
preserve any evidence relating to the accident, including the damaged car. After notice
was sent to State Farm, State Farm sold the vehicle. Later, sued filed, French moved for
sanctions against Perez for spoliation of evidence.
Trial court denied motion. Ct App affirmed.
Simple fact that someone is injured, without more, does not constitute notice that
injured party is contemplating litigation sufficient to automatically trigger the rules of
spoliation. Accordingly, Perez could be found responsible for spoliation only if he could
be held responsible for State Farm's disposition of the vehicle. Thus, French had to
present evidence showing that State Farm was acting at Perez's behest. French failed to
meet that burden.
There was no record evidence that Perez maintained any authority over disposition of
the vehicle after it was transferred to State Farm, and no evidence that he authorized
State Farm to destroy the vehicle or that he ratified State Farm's destruction of the
evidence. Presiding Justice McFadden dissented, arguing that, under the insurance
contract, Perez, either expressly or by implication, authorized State Farm to act for him
in resolving the claim. Thus, State Farm was acting as Perez's agent when it sold the car.
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PLAINTIFF EXPERT EXCLUDED
Smith et al. v Braswell, 342 Ga.App. 700 (9/7/17)
No abuse of discretion in excluding P's expert's testimony after concluding the
preponderance of the evidence weighed against the admissibility of the expert's theory
of causation; P thus failed to show causation and trial court properly granted D’s MSJ in
negligence action arising from the labor and delivery of her son.
P’s expert had not had hospital privileges since 2011 and the last time he was a full
time physician in the field was 17 years prior. He had not practiced regularly since
2003. His theory had not been reliably tested, subjected to peer review and publication
and is not generally accepted in the scientific community as well as not being clinically
diagnosed in other patients. This lack of diagnosis in other patients weighed against the
theory’s reliability.
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EXPERT EXCLUDED
Cash et al v LG Electronics, Inc. et al, 342 Ga.App. 735 (9/8/17)
P claimed TV exploded, causing a house fire, which killed husband and son. Fire Dept.
determined fire started around the entertainment center but were unable to determine
the origin of the fire. P presented expert who attempted to re‐create the fire’s origin.
He found the internal component in the TV’s power supply board failed due to a
manufacturing defect or mechanical damage, triggering a chain reaction that caused the
fire. LG moved to exclude expert because he admittedly had manipulated multiple steps
in his experiments in order to replicate the fire.
Ct App found no abuse in discretion in excluding P’s causation expert because there was
just “too great an analytical gap between the data and the opinion proffered. Ct App
summarized the experiments conducted by the expert, which involved attempts to
reverse engineer the cause of the fire was unreliable under Daubert since “[a]t every
step of the expert’s experiment, the results failed to trigger the next event of his
expected chain reaction unless he forced the result he desired and proceeded to the
next step.” In addition, the Court found that there was no evidence that the
circumstances the expert created in his experiment actually existed in the television
on the day of the fire. Moreover, his methodology had not been peer‐reviewed. In
fact, in response to questions regarding whether his methodology had been accepted by
the scientific community, expert “baldly replied that it ‘will pass muster.’”
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LIMIT OF LIABILITY PROVISION IN UM POLICY ALLOWING FOR SET OFF OF WC
BENEFITS RECEIVED DOES NOT REDUCE UM LIMIT FOR UNCOMPENSATED CLAIMS OF
FUTURE/PAST PAIN AND SUFFERING AND FUTURE MEDICAL EXPENSES
Georgia Farm Bureau v Rockefeller, 343 Ga.App. 36 (9/29/17)
Ct App held OCGA 33‐7‐11 does not allow dollar for dollar reduction of limits. Instead
Farm Bureau liable up to the $100,000 combined coverage limit of Rockefeller's 4 UM
policies for losses sustained in accident that were not covered by his WC award or
settlement with other driver's insurer. Ct held this case analogous to Mabry v State
Farm Auto Ins. Co. 334 Ga. App. 785 (2015) where it was held that non‐duplication
clause did not bar recovery for uncompensated losses even though WC had been
received and medical expense benefits in excess of UM policy limits. Like Mabry,
Rockefeller was only seeking uncompensated losses.
The fact that Mabry centered around the non‐duplication in benefits provision and this
case centers around a “limitation of liability” provision did not warrant different result.
The Court held “[u]nder the UM statute, however, the effect of these provisions is the
same even though they are different in form. OCGA § 33‐7‐11 (i) does not provide for a
reduction in a UM policy limit based on sums received by the insured from other sources
but instead only permits the insurer to offset any amounts the insured has received
from the listed sources, including workers' compensation, against the total amount of
damages sustained by the insured. This statute says nothing about insurer's ability to
use such amounts to reduce the coverage limit of the policy. Rather, after WC award
and any other listed benefits are offset against insured's total damages, insurer is liable
for the remaining uncompensated losses, up to the UM policy limits.
The Court further stated that the purpose of both provisions in the policy are the same‐
to exclude liability for losses that already have been paid.
This case = precedent establishing distinction between situations where plaintiffs would
receive a duplicative recovery and where insurance companies seek to avoid the
disbursement of funds owed under insurance policies simply because the policy‐holder
received some compensation from other sources. Thus, even where a plaintiff recovers
some compensation from a source, like worker’s compensation, a non‐duplication
provision does not bar the insured from recovering from his insurer for uncompensated
losses. While it is understandable that insurance companies would want to include non‐
duplication provisions in policies with their insureds, this ruling makes clear that
insurance companies will not be let off the hook simply because their insureds have
been partially compensated by alternative means. Reaffirms Marby v. State Farm, which
states that insurance companies remain liable up to the amount set forth in the policy
limits so long as the plaintiff remains uncompensated for at least a portion of their
damages, including future medical expenses, future lost earnings, and past and future
pain and suffering.
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APPORTIONMENT/ STANDING TO CHALLENGE THE APPORTIONMENT
STATUTE/RESPONDEAT SUPERIOR
Johnson Street Properties, LLC v Clure, 302 Ga. 51, (9/13/17)
P struck by a limb while on JSP properties. JSP filed notice of apportionment regarding
the negligence of landowners (whose land the tree grew on). JSP also filed MSJ
regarding its lack of knowledge and employee that maintained the land not within scope
of employment. Clure filed MSJ alleging apportionment statute was unconstitutional
and that the non‐party should be dismissed for lack of causation. Trial court denied
JSP’s MSJ and granted Clure’s MSJ as to the nonparty although holding the
apportionment statute to be constitutional. Both appealed.
OCGA § 51–12–33 (c): In assessing percentages of fault, the trier of fact shall consider
the fault of all persons or entities who contributed to the alleged injury or damages,
regardless of whether the person or entity was, or could have been, named as a party to
the suit. A person is considered to have contributed to the alleged injury where that
person is shown to have breached a legal duty in the nature of a tort that is owed for
the protection of the plaintiff, the breach of which is a proximate cause of his injury.
Martin v. Six Flags Over Georgia II, L.P., 301 Ga. 323 (2017) (quoting Zaldivar v. Prickett,
297 Ga. 589, 595 (1) (2015)). “…the apportionment statute permits consideration,
generally speaking, of the ‘fault’ of a tortfeasor, notwithstanding that he may have a
meritorious affirmative defense or claim of immunity against any liability to the
plaintiff.” Zaldivar, 297 Ga. at 598.
While it is the defendant's burden to establish a rational basis for apportioning fault to a
non‐party, whether the non‐party contributed to the alleged injury is a question of fact
for a jury to decide. Six Flags Over Georgia II, L.P. v. Martin, 335 Ga. App. 350, 364‐365
(2015). Finally, it is axiomatic that questions regarding proximate cause are undeniably a
jury question and may only be determined by the courts ‘in plain and undisputed cases.
Ontario Sewing Mach. Co. v. Smith, 275 Ga. 683, 687 (2002).
Court agreed with JSP’s argument that Clure as Plaintiff lacked standing to challenge the
apportionment statute on the non‐parties’ behalf. “Clure is not among the class of non‐
party persons impacted by the statute. See Bell v. Austin, 278 Ga. 844, 846 (2005) (“A
party will not be heard to complain of the violation of another person's constitutional
rights.”). “As a general rule, a litigant has standing to challenge the constitutionality of a
law only if the law has an adverse impact on that litigant's own rights.” Feminist
Women's Health Center v. Burgess, 282 Ga. 433, 434 (1) (2007).
Because Clure lacked standing to bring an MSJ regarding the constitutionality of Ga's
Apportionment Statute as it applies to non‐parties, trial court lacked jurisdiction over
this matter and thus erred in entering an order addressing the claim on the merits.
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The Court found question of fact as to whether the employee was within scope at the
time. Employee had on/off working relationship with JSP as maintenance man on the
property. Employee held himself out as the maintenance man to other tenants.
Ct App affirmed denial of JSP’s MSJ holding that there were issues regarding knowledge
of the hazard by JSP and Clure. Reversed grant of SJ to Clure on behalf of non‐party
holding that there were issues of knowledge on property owner’s behalf also.
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APPEAL/DESCRETIONARY APPEAL FOR AMOUNTS UNDER $10,000
Anderson v Laureano, 342 Ga.App. 888 (9/27/17)
Court of App lacks jurisdiction over direct appeal for failure to comply with the
mandatory provision for discretionary appeal. OCGA § 5–6–35 (a) (6) provides that a
party must file an application for discretionary appeal to pursue an appeal “in all actions
for damages in which the judgment is $10,000.00 or less[.]” The statute “applies to all
judgments for $10,000 or less that arise from an action for damages.
Appeal was over atty fees and costs of $801.99 awarded to Defendant pursuant to its
OCGA 9‐11‐68 OJ. The fact that the order of atty fees was made at the same time the
order denying P’s Motion for new Trial did not save the appeal as the appeal was only as
to the fee awarded and not the denial of the new trial.
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“GARAGE BUSINESS” WAS AMBIGUOUS THEREFORE IT WAS CONSTRUED AGAINST
INSURER AND EXCLUSION DID NOT APPLY
Blue Ridge Auto Auction v Acceptance Indem. Ins. Co.,343 Ga.App. 319 (10/24/17)
Ct of App reversed grant of SJ to P. P sued Defendant insurer for failure to defend in
lawsuit arising from MVA involving P’s employee driving a car owned by P. Court found
that coverage was provided via an exception to an exclusion to the policy. The phrase
“garage business” was ambiguous in the context of this case. Because ambiguities exist
they are to be construed against the insurer.
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MINISTERIAL VERSUS DISCRETIONARY ACT
Roberts et. al. v Mulkey et. al., 343 Ga. App. 685 (10/31/17)
Court of App reversed SJ to Defendant Mulkey and reversed dismissal to Mulkey and
Carroll Co Water Auth and reversed SJ to CCWA on the grounds that CCWA employee
Mulkey failed to perform the ministerial act of laying out warning cones. Court agreed
there was no law, policy or directive requiring Mulkey to deploy warning signs, however,
his supervisor’s instruction to do so was clear, definite and certain and required Mulkey
to do a simple, specific duty such that deployment of the act was ministerial. In failing
to perform the ministerial act the immunity did not apply.
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CHOICE OF LAW IN UM ‐ PROCEDURAL QUESTION IS GOVERNED BY LAW OF STATE
WHERE POLICY ISSUED AND DELIVERED/ MUST OBTAIN LLR NOT GENERAL RELEASE IF
PURSUING UIM BENEFITS
Newstrom et al. v Auto‐Owners Insurance Company, 343 Ga.App. 576 (11/27/17)
UM policy issued and delivered in Ga. Car garaged and principally used in Ca. As this is a
procedural matter and not a substantive one Ga law applies. Under Ga law, Ps cannot
pursue their claim as they did not sign an LLR.
MVA in Ca. Car P driving registered to her parents who lived in Ga. Dec page indicated
car’s territory was Hall Co. and was driven between 3‐15 miles to work or school by a 51
yr old driver. Car purchased in Ca and driven exclusively by the daughter P. After MVA,
P signed a gen release. P then sought recovery under UIM portion of the policy.
Choice of law: In contract action, substantive matters such as validity or and
construction of the contract are governed by the substantive law of the state where the
contract was made (or is to be performed if a different state); but procedural and
remedial matters are governed by the law of Ga, the forum state. Allstate Ins. Co. v
Duncan, 218 Ga. App. 552 (1995) held that what a party injured by a John Doe driver
must do to recover under her UM policy was a procedural and remedial matter.
Here the parties not disputing the nature, construction or interpretation of the policy
but the effect of the gen release on the ability to obtain UIM benefits. Thus it is a
procedural question and therefor governed by Ga law.
To preserve UIM claim, P must take a LLR. Carter v Progressive Mountain Ins. 295 Ga
487 (2014). UM claims derivative in nature and requires P to establish legal liability
against D. She cannot do that if the party is released. Moon v Mercury Ins. Co. of Ga,
253 Ga. App. 506 (2002) Rodgers v St. Paul Fire & Marine Ins. Co., 228 Ga. App. 499,
(1997)

Chapter 1
16 of 71

EXPERT WITNESS
Robles et al v Yugueros et al, 343 Ga.App. 377 (11/27/17)
No error in excluding witness testimony as inadmissible. A witness called under OCGA §
9‐11‐30 (b)(6) – physician/co‐owner of the medical group testified as to the standard of
care. Argued P failed to establish the opinion was based upon sufficient facts or data as
required by OCGA 24‐7‐702 (b).
OCGA § 9‐11‐32 (a) (2) . . . does not create a rule of evidence that allows any deposition
taken under OCGA § 9‐11‐30 (b) (6) to be admitted at trial in its entirety as “an
admission against interest,” but provides for the admission of the deposition when that
admission is permitted under relevant rules of evidence. And, when testifying as to the
medical standard of care, OCGA § 24‐7‐702 is a relevant rule of evidence.
Ct concluded Robles failed to demonstrate reversible error. As the proponent of the
expert testimony, Robles had the duty to show its admissibility. Regardless of an
expert’s experience or qualifications, the proffering party bears the burden of
presenting evidence of reliability in order to meet the standards of OCGA § 24‐7‐702.
accord United States v. Frazier, 387 F3d 1244, 1260 (III) (A) (11th Cir. 2004) (reiterating
that the proponent of the expert opinion has the burden of showing its admissibility).[
Trial court’s role of gatekeeper under OCGA § 24‐7‐702 “is not extinguished simply
because deposition testimony, including expert testimony, is secured under OCGA § 9‐
11‐30 (b) (6).” Yugueros, 300 Ga. at 67.
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NEGLIGENCE
Kelly v Fann, 343 Ga.App. 351 (11/16/17)
D struck bull in the road, lost consciousness and crossed onto the oncoming lane hitting
P’s car. SJ to D affirmed. People had stopped with flashers searching for the large black
bull. D passed the parked cars but did not notice them. It was dark. D’s had low beams
on. D testified she did not see the bull until she hit it. Witnesses testified that they did
not see the bull.
Ct. App: No evidence demonstrating P “had a sufficiently clear view” of the bull on the
highway prior to 1st collision. No evidence of bull’s location just before P hit it. Bull
could have been standing in highway or it could have walked or run into highway in
front of or into D’s vehicle.” Any conclusion would be mere conjecture–and a jury
cannot find a D liable based purely on speculation. Ultimately, P could not show there
was anything D could have done to avoid the collision, so claim failed.
“Every driver is under a duty to keep a proper lookout for potential hazards. A driver has
no right to assume that the road ahead of him is clear of traffic, and it is his duty to
maintain a diligent lookout ahead.” Hayes v. Crawford, 317 Ga. App. 75, 78 (2012).
Nevertheless, “negligence is not to be presumed, but is a matter for affirmative proof. In
the absence of some affirmative proof of negligence, we must presume performance of
duty and freedom from negligence.” Brown v. DeKalb County, 333 Ga. App. 441, 444
(2015). The fact that “an accident occurred and a plaintiff suffered injury establishes no
basis for recovery unless the plaintiff comes forward with evidence showing that the
accident was caused by the defendant’s negligence.” Id. There is no evidence that Fann
would have “had a sufficiently clear view of the bull in the highway and . . . had more
than sufficient time . . . and distance . . . to stop [her car] safely, had [she] been
sufficiently attentive to the roadway in front of [her].” Hayes, supra, 317 Ga. App. at 79.
Compare Young v. Kitchens, 228 Ga. App. 870, 872‐874 (3) (1997) (reversing SJ to driver
where there was some evidence that driver could have seen and avoided striking injured
person lying in roadway). If the bull entered the highway moments before the collision,
Fann would not be liable. See Mayo v. Old Dominion Freight Lines, 302 Ga. App. 19, 22
(2009) (driver would not be liable in wrongful death action if jury found decedent had
suddenly stepped into driver’s path before being hit); Tucker v. Love, 200 Ga. App. 408,
409 (1) (1991) (plaintiff in wrongful death action not entitled to jury instruction that
defendant bus driver had duty to discover decedent in roadway where evidence showed
decedent entered street to the side of, and not in front of, moving bus); Lovell v.
Howard, 182 Ga. App. 891 (2) (1987) (finding no evidence that driver who struck horse
on road at night was not paying sufficient attention, where driver was traveling under
the speed limit with operating headlights and horse came from driver’s left moving
perpendicular to her path); Johnson v. Ellis, 179 Ga. App. 343, 345 (1986) (affirming
directed verdict to driver where evidence showed that inebriated pedestrian was
walking to the side of, not in front of, driver’s moving vehicle and there was no evidence
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that pedestrian “was actually on the roadway prior to his moving into the collision”). If,
on the other hand, the bull was standing in the road in front of Fann’s car, she might be
liable. See Fountain v. Thompson, 252 Ga. 256, 257 (1984) (driver was not entitled to DV
where there was evidence that pedestrian was lying in the roadway in front of driver’s
vehicle).
As the above decisions reflect, if the evidence were in conflict about where the bull was
and what it was doing at the time of the collision, SJ would not be appropriate. See
Mayo, 302 Ga. App. at 22 (wrongful death action not susceptible to SJ where the
evidence was in conflict as to whether pedestrian was standing in road or had suddenly
stepped into path of truck when hit).
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PROXIMATE CAUSE
Yearty v. Scott Holder Enterprises, Inc. 824 S.E.2d 817 (3/18/19)
Holder installed/repaired security/smoke alarm system in Yearty's home. While frying
chicken, she nodded off. Was awakened by the smell of smoke. Burned hand trying to
douse the fire. Two years later, a different security co. told her that a card to activate
system was missing. Sued Holder claiming negligent installation of the smoke detector.
Ct. App. affirmed grant of Holder's MSJ.
On appeal, Yearty argued had system been installed correctly she would have been
awakened earlier and would have been able to stop any fire before hand was burned.
Also argued injuries were foreseeable.
Ct App: Causation is subdivided into cause in fact + proximate cause. To show cause in
fact, Yearty would have to prove that Holder's negligence is a cause in fact of her
injuries and that but for Holder's conduct, she would not have suffered those injuries.
Here, fire started when Yearty fell asleep while frying chicken. She pointed to no
evidence other than her own assertions that a working smoke detector would have
awakened her more quickly. This speculation is insufficient to support proof of cause in
fact.
Likewise, Hearty could not prove proximate cause, which would require showing a
natural and continuous sequence, unbroken by other causes, which produced an event
that would not otherwise have occurred.
Here, when Yearty awoke and became aware of fire, she did nothing to attempt to avoid
injury, but she instead attempted to douse the fire herself.
Hearty argued proximate cause should have been a question of fact for the jury, as she
acted to prevent her house from burning down. She pointed to no evidence to support
any finding, however, that she needed to use her bare hand to douse the fire. Her
injuries were therefore not the natural and probable cause of another person's
negligence.
Dissent/physical precedent only.
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NO UM DUE TO FAILURE TO COMPLY WITH NOTICE PROVISION
Gloria Silva v Liberty Mutual Fire Insurance Company, 344 Ga.App. 81 (11/14/17)
MVA 9/28/10. 9/21/12 Silva filed suit against the tort‐feasor. She then DWOP 3/13
after settling with the liability carrier for limits under LLR and timely re‐filed 9/20/13.
Amended complaint to include UM claim. Liberty Mutual asserted noncompliance of
notice provision as 1st notice of the accident was 4.5 years after the accident. Liberty’s
MSJ granted. Affirmed.
The policy provisions:
“PART E DUTIES AFTER AN ACCIDENT OR LOSS
We have no duty to provide coverage under this policy unless there has been full
compliance with the following duties:
A. We must be notified promptly of how, when and where the accident or loss
happened. Notice should also include the names and addresses of any injured persons
and of any witnesses. . . .
C. A person seeking Uninsured Motorists Coverage must also: . . . Promptly send us
copies of the legal papers if a suit is brought.
The policy further stated: "No legal action may be brought against [Liberty Mutual] until
there has been full compliance with all the terms of this policy."
Trial Court noted that Silva's only excuse for delay in notifying Liberty Mutual was her
counsel was unaware that she would need to utilize her UM coverage until later
learning that her losses exceeded the coverage still available under D’s Allstate liability
policy. But that was essentially the same excuse the Court rejected in Lankford v. State
Farm Mut. Automobile Ins. Co., 307 Ga. App. 12 (2010), and therefore under the
reasoning of that decision, Silva's over 4‐year delay in providing notice to Liberty Mutual
was unexcused as a matter of law. In Burkett v. Liberty Mut. Fire Ins. Co., 278 Ga. App.
681, 683 (a) (2006) P failed to provide notice to UM carrier until 2 years after accident
and more than 1 year after a declaratory judgment had been filed. P’s policy insured to
"promptly" send carrier copies of any legal papers if a lawsuit was brought. Ct.App. held
the more than 1‐year delay in providing notice to UM carrier of the declaratory
judgment action did not amount to "prompt" notice under the terms of the policy as a
matter of law, and that P therefore not entitled to UM coverage. Also, noted P had
failed to point to any "fraud, overreaching, or other reason for his delay."
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FAILURE TO SETTLE IS A JURY QUESTION
Hughes v First Acceptance insurance Co of Ga, Inc., 343 Ga.App. 693 (11/2/17)
Grant of SJ to insurer on failure to settle claim reverse stating that questions of fact exist
as to the bad faith failure to settle. SJ to the insurer on the attorney fees and punitive
damage claim affirmed due to lack of evidence.
MVA on 8/28/08. P sustained brain injury. D had liability policy of 25K. 9/10/08, P’s atty
contacted liability carrier and stated he looked forward to working to resolve the
matter. 1/15/09 and 2/2/09, insurer sent letter to all of attys for the multiple injured
policies requesting a settlement conference. 6/2/09 P’s atty faxed letter stating that
they would like to resolve the case within policy limits and wanted to attend the
conference. A second attached letter stated the UM benefits would depend on the
amount paid to the Ps and LLR would be needed. The letter went on to state if the
insurer would like to settle for limits now it could be done and requested all of the
insurance info within 30 days. 6/10/09 Ps filed suit. 7/13/09 P sent a letter withdrawing
6/2/09 offer to settle. The company sent letter 7/20/09 stating the letters had been
mixed with medical info and overlooked. P did not participate in 9/1/09 settlement
conference. 1/18/10 insurer offered limits which was rejected.
After excess verdict, D filed bad faith action against his insurance co for negligently or in
bad faith failing to settle. Punitive damages/atty fees sought.
“An insurance company may be liable for the excess judgment entered against its
insured based on the insurer’s bad faith or negligent refusal to settle a personal claim
within the policy limits.” Cotton States Mut. Ins. Co. v. Brightman, 276 Ga. 683, 684 (1)
(2003). “In deciding whether to settle a claim within the policy limits, the insurance
company must give equal consideration to the interests of the insured.” Southern
General Ins. Co. v. Holt, 262 Ga. 267, 268 (1) (1992). “Judged by the standard of the
ordinarily prudent insurer, the insurer is negligent in failing to settle if the ordinarily
prudent insurer would consider choosing to try the case created an unreasonable risk.”
Cotton States, supra at 685 (1). As for bad faith, “general rule is that the issue of an
insurer’s bad faith depends on whether the insurance company acted reasonably in
responding to a settlement offer.” But whether the basis for imposing tort liability on
the insurer is phrased in terms of bad faith or negligence, an insurer may be liable for
damages for failing to settle for the policy limits if, but only if, such ordinarily prudent
insurer would consider that choosing to try the case rather than accept an offer to settle
within the policy limits would be taking an unreasonable risk that the insured would be
subjected to a judgment in excess of the policy limits. This is generally a jury issue
requiring consideration of all the relevant circumstances including the insurer’s
knowledge of facts relevant to liability and damages on the claim; the insurer’s diligence
in conducting a reasonable investigation to discover the relevant facts; and the terms of
the settlement offer and any response by the insurer.
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GA DIRECT ACTION STATUTE PREEMPTED BY FED LAW FOR RISK RETENTION GROUPS
Reis et al v Ooida Risk Retention Group, Inc. S18A0505 (5/7/18)
Suit for personal injury from MVA involving a Freightliner. P sued driver, owner and
insurer pursuant to OCGA 40‐1‐112(c) and 40‐2‐140 (d)(4). Insurer was a liability risk
retention group not chartered or domiciled in Ga and created by the federal Liability
Risk Retention Act of 1986 (15 USC 3901 et. seq.) Insurer registered in Ga as foreign risk
retention group. Trial court granted SJ to Insurer on the grounds that the direct action
statutes were pre‐empted. Ga Supreme Court affirmed noting 15 USC 3902 (a)(1)
provided an exemption from any state law to Risk Retention Group that would regulate
the operation of the group. Court held the direct action statute would do so.
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TRIAL COURT HAD DISCRETION TO ACCEPT ANSWER TO COMPLAINT AFTER
ERRONEOUS REJECTION OF DEFENDANT'S E‐FILED DOCUMENTS
Barbour v. Sangha et al., A18A0294 (5/30/18)
Appeal from denial of P’s motion for Default judgment after answer was rejected by
Fayette Co. State Court e‐filing system. Trial court denied motion, also found the motion
lacked substantial justification such that an award of attorney fees under OCGA § 9‐15‐
14 (b) was warranted.
“[D]efault judgment is a drastic sanction that should be invoked only in extreme
situations. Whenever possible, cases should be decided on their merits, for default
judgment is not favored in law.” Thomas v. Brown, 308 Ga. App. 514, 517 (3) (2011).
5/31/16, P filed med mal suit and served D 6/2/16. 7/5/16, D’s counsel efiled Answer,
JTD, MTD/Brief and RFOR and received acknowledgment of the filings from Peach Court
e‐filing system the same day. D’s counsel also served P's counsel with the filings via U. S.
Mail and mailed courtesy copies to the judge's chambers. 7/6/16, clerk's office sent an
email to D’s counsel's registered e‐filer, Victoria Lockard, that the filings had been
rejected because “the signatures of the docs do not match the credentials of the filer.”
Lockard did not see this email.
7/12/16, Trial court's staff atty sent email to both sides confirming receipt of D’s MTD,
but also stating Clerk's office had not received the filings and asking D to refile the
motion. Later that day, staff atty also noted via email that Clerk had not received D’s
answer. D’s atty then learned Clerk had rejected the filings because the signatures on
some of the documents (by Lori Cohen) did not match Lockard's credentials. Although
D's answer was one of the docs rejected, no such mismatch occurred on that document,
which was signed by Lockard herself. D’s atty refiled the answer, MTD, and the
remaining docs previously filed w/corrected signature lines that same day. 7/15/16, D’s
atty Jessica Odom contacted Clerk to confirm acceptance of the refiled pleadings and to
inquire about costs associated with opening any presumed default under OCGA § 9‐11‐
55 (a). An officer worker told Odom that the docket showed an answer filed on 7/12 and
that it was therefore not necessary for D to pay any costs.
8/ 8/16, after the 15‐day open default period had expired, P filed motion for entry of
default judgment. After a hearing at which the trial court noted that the relevant facts
were not in dispute, court entered order finding D's answer “timely filed and properly
signed by the registered filer” and the answer had been rejected “solely due to the
purported protocol of the PeachCourt e‐filing system and the actions of the Clerk of
Court.” Citing Uniform Sup Ct Rule 36.16 (F), which grants a court the power to “enter
appropriate relief” in cases in which “electronic filing or service is prevented or delayed
because of a failure of the electronic filing system,” trial court instructed Clerk to mark
D's answer as filed and docketed nunc pro tunc as of 7/5/16. Trial court also found that
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P’s “hyper‐technical” motion for default judgment “lacked substantial justification and
unnecessarily expanded the proceedings, causing undue expense” to D, such that an
award of reasonable atty fees was appropriate under OCGA § 9‐15‐14 (b).
P argued that the trial court erred in ordering D's answer docketed and filed as of
7/5/16 and thus in denying motion for default judgment. Ct. App. disagreed.
A trial court has broad discretion to correct clerical errors including a clerk's failure to
mark a document as filed on the date that document is actually delivered to the
clerk. Forsyth v. Hale, 166 Ga. App. 340, 343 (1983); see also Gibbs v. Spencer Industries,
244 Ga. 450, 450‐451(1979) (the proper date of a filing is an issue for the trial court to
resolve). This case concerns the application of this discretion in the context of USCR
36.16, which provides in relevant part:
(C) Signatures. An electronically filed document is deemed signed by the registered filer
submitting the document as well as by any other person who has authorized signature
by the filer. By electronically filing the document, the filer verifies that the signatures
are authentic.
(D) Time of filing. An electronic document is presumed filed upon its receipt by the
electronic filing service provider, which provider must automatically confirm the fact,
date and time of receipt to the filer. Absent evidence of such confirmation, there is no
presumption of filing.
...
(F) System or user filing errors. If electronic filing or service is prevented or delayed
because of a failure of the electronic filing system, a court will enter appropriate relief
such as the allowance of filings nunc pro tunc or the provisions of extensions to
respond.
Here, D's answer was signed and filed by the registered filer, with the result that it was
“presumed filed upon its receipt,” as confirmed by PeachCourt e‐filing system. USCR
36.16 (D). Trial court thus had evidence for its conclusion that when the e‐filing system
rejected the entire batch of documents, including the properly executed and filed
answer, a “system or user filing error,” including a “failure of the electronic filing
system,” occurred such that the court was authorized, if not required, to “enter
appropriate relief such as the allowance of [the filing] nunc pro tunc.” It being
undisputed that D's answer was properly signed and e‐filed on 7/5/16, and that the
PeachCourt system rejected the filing because of mismatched signatures on the other
documents also submitted on that date, trial court did not abuse its discretion when it
ordered answer docketed as of that date. See Lavan v. Philips, 184 Ga. App. 573, 574
(1987) (reversing trial court's rejection of a filing when the clerk's endorsement “did not
reflect the actual filing date” such that “the trial court should have ruled [a] complaint
timely filed”).
3. Because the trial court did not err in ordering D's answer filed as of 7/5/16, the case
never went into default. See Rainier Holdings v. Tatum, 275 Ga. App. 878, 879 (1)
(2005) (when defect in a corporate D's answer was cured by the filing of a 2nd answer by
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a licensed attorney, the 2nd answer related back such that the trial court erred in
entering a default judgment against that D). Because the case never went into default,
trial court was not required to reach the question whether default should have been
opened under OCGA § 9‐11‐55 (a).
4. P also asserted trial court erred when it concluded that his motion for default
judgment lacked substantial justification and unnecessarily expanded the proceedings
such that P was entitled to reasonable atty fees under OCGA § 9‐15‐14 (b). Although P
complained that D should have filed a separate motion for fees under OCGA § 9‐15‐14, a
trial court is entitled to consider the issue “upon its own motion.” Mize v. Regions Bank,
265 Ga. App. 635, 636 (2) (2004), citing OCGA § 9‐15‐14 (b). Here, based on the
evidence, but after argument limited to the motions for default judgment and to open
default, trial court reached the conclusion that P's motion for default judgment “lacked
substantial justification.” The record showed, however, that the issue of atty fees was
never mentioned or argued at the hearing. The trial court thus erred when it considered
the issue of liability under OCGA § 9‐15‐14 (b) “without providing notice that it was
considering an award under that Code section or a hearing on that issue.” Wall v.
Thurman, 283 Ga. 533, 534 (3) (2008); see also Evers v. Evers, 277 Ga. 132, 132 (1)
(2003) (a party opposing a motion for attorney fees under OCGA § 9‐15‐14 (b) must be
afforded an “oral hearing,” including “an opportunity to confront and challenge
testimony as to the need for, and value of, legal services”).
Therefore fees under OCGA § 9‐15‐14 (b) vacated and remanded for further proceedings
consistent with this opinion, including an evidentiary hearing as to both Barbour's
liability under that statute and the reasonableness of the fees spent on defending
against the motion for default judgment.
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SJ VACATED AS TRIAL COURT DID NOT RULE ON MOTION TO AMEND TO ADD PARTY
Findley v City of Atlanta, A18A0446 (5/8/18)
Pro se P sued Atlanta for injury due to negligent construction of a utility pole and guy
wire. P amended Complaint 4 times in the ensuing months. D filed MSJ due to a bar of
the claims due to sovereign immunity. P in response filed a 5th amendment to the
complaint adding Ga Power. Court set down the SJ for hearing 3.5 months after the
Motion to add party was filed but declined to hear or rule on that motion. Trial court
granted SJ to D and denied reconsideration and motion to vacate SJ.
Ct App reversed holding that the trial court erred in not ruling on the Motion to Amend
Complaint to Add party prior to ruling on the SJ motion. OCGA 9‐11‐15(a) allows
amendment as a matter of course and without leave of court before entry of pre‐trial
order. Supreme Ct has held the right to amend is broad.
When adding a party OCGA 9‐11‐15 must be read in conjunction with OCGA 9‐11‐21
which requires order of the court to drop or add a party. Such is at the trial courts
discretion. As the Motion to Amend was not considered the SJ is vacated.
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GRANT OF MOTION TO ENFORCE SETTLEMENT VACATED AS OPPOSING AFFIDAVIT
CREATED QUESTION OF FACT/WHEN NO EVIDENTIARY HEARING ON MOTION TO
ENFORCE SETTLEMENT STANDARD OF REVIEW IS NO EVIDENCE THAT WOULD CREATE
QUESTION OF FACT
Francis v Chavis, A18A0317 (5/8/18)
Grant of D’s Motion to Enforce Settlement reversed. P driving employer’s vehicle when
rear‐ended. D admitted liability for causing accident. P filed suit and D filed motion to
enforce settlement. In support an affidavit from insurance adjuster for D’s carrier
submitted averring P had agreed to settle for $3433.00 which equaled her expenses at
that time plus $1000 in pain and suffering. In addition, WC lien would be paid from the
proceeds. P agreed she and husband would sign and date release. Same day the
adjuster sent a release and cover letter confirming the settlement agreement.
P averred she did speak to adjuster but denied agreeing to the terms after reviewing the
confirming letter. Trial court granted Motion holding the Affidavit together with the
correspondence was enough to establish an enforceable oral settlement agreement.
Trial Court acknowledged the “’principle that “[t]he law favors compromise, and when
parties have entered into a definite, certain, and unambiguous agreement to settle, it
should be enforced.’ Johnson v. DeKalb County, 314 Ga. App. 790, 793 (1), (2012).
“’Under Ga law, an agreement alleged to be in settlement and compromise of a pending
lawsuit must meet the same requisites of formation and enforceability as any other
contract.” S. Medical Corp. v. Liberty Mut. Ins. Co., 216 Ga. App. 289, 291 (2), 454 S.E.2d
180 (1995). “In this regard, it is well settled that an agreement between two parties will
occur only when the minds of the parties meet at the same time, upon the same subject
matter, and in the same sense.” Id. Thus, “[a]bsent [a] mutual agreement, there is no
enforceable contract as between the parties.” Anderson v. Benton, 295 Ga. App. 851,
854 (1) (2009)”
On Appeal the Court stated the standard of review on Motion to Enforce Settlement
ruling when no hearing is the same as SJ‐to prevail there must be no evidence sufficient
to create a jury issue on whether settlement was reached. Tillman v. Mejabi, 331 Ga.
App. 415, (2015); Brooks v. Ironstone Bank, 314 Ga. App. 879, 881 (2012). The Court
held that as there was no evidentiary hearing, under the standard of review for SJ the
opposing affidavit of the P was enough to create a question of fact for the jury. Further
the Court held that there was an issue of fact as to whether the letter was an offer
instead or a confirming letter.
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SJ TO INS CO BASED ON UNTIMELY NOTICE REVERSED AS THERE WAS A JURY
QUESTION AS TO REASONABLE JUSTIFICATION FOR DELAY/LACK OF KNOWLEDGE RE
EXTENT OF INJURY COULD JUSTIFY DELAY
Bramley v Nationwide Affinity Insurance Company of America A180009 (5/7/18)
P injured in MVA in 8/15. P notified her insurance carrier (UM) 4/16 that she had filed
suit against tortfeasor. Nationwide moved for SJ based on untimely notice as policy
required insured to notify “immediately” after the accident. Trial court granted SJ
holding the plain meaning of “immediately” did not include waiting several months.
On appeal P alleged trial court erred in that the policy did not define “loss” and the
delay was reasonable as she was not the named insured and had never seen the policy.
She also indicated that she did not know the extent of her injuries until early 2016. P
also alleged the attorney for the tortfeasor should not have been allowed to participate
in the hearing. Ct App reversed on the ground that there was a jury question as to
whether the delay was reasonable.
The Court held that notice provision was a condition to coverage. “A general provision
that no action will lie against the insurer unless the insured has fully complied with the
terms of the policy will suffice to create a condition precedent.”
Court held that a delay of 8 moths was not “immediately under the policy. However,
the Court must then go further to see if there is reasonable justification for the
delay. Ignorance of the extent of injuries may excuse delay and is generally a jury
question. Progressive Mountain Ins. Co. v. Bishop, 338 Ga. App. 115 (2016). As a result,
the SJ reversed.
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ATTORNEY FEES AWARDED FOR HAVING TO GAIN PROTECTIVE ORDER REGARDING
POST JUDGMENT DISCOVERY
Workman et al v RL BB ACQ I‐GA CVL, LLC et al, S17G1485 (5/21/18)
Cert granted to consider 2 questions: whether atty fees and costs are available under
OCGA § 9‐15‐14 for conduct that occurs during the course of post‐judgment discovery
(Yes), and whether an entity is barred from seeking sanctions under OCGA § 9‐11‐37 by
failing to request sanctions at the time it sought and obtained a protective order under
OCGA § 9‐11‐26. (No).
Post Judgment discovery served regarding assets. Discovery also served on a bank
regarding accounts. Ds sought and obtained a protective order that limited the
discovery obtained from the bank. 6 weeks later, Workman, a former D filed a motion
seeking costs, atty fees and sanctions per OCGA 9‐15‐14, 9‐11‐26 and 9‐11‐37. Trial
court granted the motion for atty fees and cost incurred in filing the protective order.
Ct App reversed holding that 9‐15‐14 fees only speaks to conduct in the lawsuit which
concludes at judgment and therefore does not apply to post judgment proceedings. In
addition, OCGA 9‐15‐14 was not applicable as the bank was a non‐party and the statute
only applied to parties. Regarding 9‐11‐37 Ct App questioned the fact that D did not
attempt to get fees in the Protective order and that trial court needed to determine if it
was waived.
Supreme Ct reversed holding that the plain meaning of the word “civil action” in OCGA
9‐15‐14 included post judgment proceedings. Ct App was correct that OCGA 9‐15‐14
only applied to parties and was not available to a former D as it was now non‐party. The
Court upheld the award under OCGA 9‐11‐26 and 9‐11‐37.
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UM – FREEDOM TO CONTRACT
Jones v. Federated Mutual Insurance Co., A18A0039 (6/13/18)
Ps injured while test‐driving car owned by a dealership validly excluded from UM
coverage provided by dealership’s owner and family members by dealership’s insured.
Ct. App. upheld SJ to Federated (freedom to contract and choose tiered UM coverage)
and rejected argument that the policy contravened the UM statute (requiring express
rejection by “insureds” of UM coverage) and Ga.’s public policy.
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NOTICE OF THE DEFECT REQUIRED
City of Saint Marys v. Reed, A180625 (6/21/18)
Denial of St Marys’ SMJ in a trip and fall on sidewalk it owned and maintained reversed.
Reed testified it was a clear day, nothing was obstructing sidewalk, and she could have
seen crack in sidewalk but did not notice it that day. Photos showed seam along 2 slabs
causing one to be about 1.5 to 2 inches taller than the other. Reed could not say for sure
whether she tripped over the raised portion of the slab, but she "just knew that her feet
hit something." She could not say the exact point on which she tripped, only that it was
at that slab.
By statute, a municipality is relieved of liability resulting from a defect in a public road or
sidewalk when it has no actual notice thereof or when such defect has not existed for a
sufficient length of time for notice thereof to be inferred. Implied or constructive notice
of a defect may be shown in a variety of ways; for example, testimony as to how long
the defect had existed prior to the accident, objective evidence that the defect had
existed over time, or evidence that other persons had also fallen as a result of the same
condition over a period of years. Notice may also be imputed to city from the
knowledge of its own agents or employees.
"The question of constructive notice ordinarily is for the jury, except in the absence of
any evidence of constructive notice that could create a fact question, and in such an
instance, the issue of negligence is a matter of law. Further, the length of time a defect
must exist in order for an inference of notice to arise is ordinarily a jury question."
Reed failed to present sufficient evidence that City had actual or constructive notice of
the defect. Similar to City of Macon v. Brown, trial court's order concluded that a fact
question existed as to whether City had actual notice of the defect based on the photos
of the defect submitted by Reed. Reed did not provide further evidence such as prior
reports to City or other evidence of when the defect first appeared or prior sightings of
the defect by herself or others.That said, trial court determined that based on the
photos of the sidewalk, "[t]he crack was so long that it arguably should have been
discovered by the City, even with a cursory sidewalk inspection program, prior to
Plaintiff's injury." Nevertheless, as in Brown, [w]hile the photographs may provide some
basis for inferring age, without context or explanation, any conclusion as to the age of
the alleged defect in the roadway would be mere speculation. The photographs only
show the condition of the alleged defect in the roadway at one point in time . . . after
the accident. The trial court's analysis was based on its review of the photographs. But,
the photographs alone do not establish how long the alleged defect took to develop and
worsen, and [Reed] has not brought forth any additional evidence to contextualize or
lend support to h[er] arguments regarding the length of time this area of the [sidewalk]
had this defect.
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EXCLUSION OF AFFIDAVIT NOT DISCLOSED DURING DISCOVERY
Anglin v Smith A16A1405 (6/21/18)
Court granted new trial to Ps, holding trial court erred in excluding an affidavit as P did
not disclose same in pre‐trial discovery. Ct App denied Motion for Reconsideration and
Supreme Ct vacated Ct App Judgment and remanded to consider in light of Resurgens,
P.C. v Elliott, 301 Ga 589 (2017) In Elliott, Sup Ct overturned Ct App decision and held
trial court abused its discretion under the disco rules by excluding witness from
testifying who was not specifically identified in the disco responses or pre‐trial order.
D had served disco to P requesting names and address of all witnesses. The witness was
identified. Disco also asked if persons with medical training expressed an opinion that D
was negligent. In response P referred back to the interrogatory identifying all witnesses.
After P’s responses, witness executed affidavit indicating some negligence on D. 1 year
later, the witness was listed as witness in the pretrial order. At trial, the witness was
asked about the underlying facts regarding negligence of D. P attempted to refresh the
witness’ recollection with the affidavit. D objected as the Affidavit had not been
provided in disco. P responded that the information regarding the witness was accurate
albeit incomplete and argued the affidavit was work product and he had no duty to
disclose it. Trial court ruled the Affidavit could not come into evidence or be used to
refresh recollection as the Ps should have disclosed it and given the court the
opportunity to evaluate the work product argument.
OCGA 9‐11‐26(e)(2)(B) requires supplementation of discovery responses when the
response previously provided is no longer true and the circumstances are such that a
failure to amend is knowing concealment. Ct App ruled no abuse of discretion of trial
judge in excluding the affidavit. Court did not make a determination whether the
affidavit was work product as that objection was not made to the interrogatory. The
Court held that the failure to disclose was deliberate and the response to the discovery
was misleading.
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DENIAL OF MOTION TO WITHDRAW OF ADMISSIONS UPHELD
Burton v. ECI Mgmt Co., 346 Ga.App. 668 6/27/18
2016, Burton sued ECI mgt co, claiming maintenance employee left a pliers in broiler
area of stove causing her damages from inhaling smoke. In Disco requests, ECI asked
that Burton to admit she had no evidence that ECI had actual or constructive knowledge
of the pliers in stove, that she had no evidence that ECI had superior knowledge of the
alleged hazardous condition, and that she had seen the pliers in the broiler area before
the incident. When Burton failed to respond to the discovery requests, ECI notified her
that her responses were overdue and requested that she provide responses by October
15. Appellant submitted her responses on October 21, 2016. In 2017, ECI filed MSJ the
basis that Burton was deemed to have admitted, due to her failure to timely respond to
the requests for admissions, that ECI had no actual or constructive knowledge of the
alleged hazardous, that ECI had no superior knowledge of the alleged hazard, and that
Burton had seen the pliers in the broiler area prior to the smoke incident. Burton then
moved to withdraw or amend her deemed admissions. Trial Ct denied motion to
withdraw admissions and granted ECI’s MSJ. The Court of Appeals affirmed, finding no
abuse of discretion in finding that ECI had properly shown that it would be prejudiced by
allowing withdrawal of admissions.
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TREATING DR’S FINANCIAL INTEREST ADMISSIBLE
Stephens v. Castano‐Castano, A18A0100 (5/29/19)
Stephens sought to introduce that Chappuis’ lien on any recovery which constituted a
financial interest in the outcome. Trial Ct excluded because it was "unconvinced by D's
argument that because P's treatment provider has lien on the proceeds that he is biased
due to a financial interest." Trial Ct found the "lien" was "merely a security on P's debt
owed to the physician," and that the physician would be "entitled to collect on the debt
regardless of the outcome." Stephens argued that the lien was relevant because
regardless of whether the amount was equally due and owing without it, the Dr. was
more likely to be paid the full amount owed if Castano was awarded damages in the
suit. In response, Castano argued that the evidence was prohibited by the collateral
source rule and should not been admitted under Rule 403. Jury awarded $700,000
against Stephens.
Castano filed MIL to exclude any reference or suggestion that she was referred to Dr.
Chappuis, (performed neck sx), by her atty or that her atty assisted in securing funding
for the treatment. Stephens objected, contending jury was entitled to consider Dr.
Chappuis' financial interest in case and potential bias, interest, or partisanship. Trial Ct
granted Castano's MIL, noting that the atty referral was not relevant, and that Dr.
Chappuis would be entitled to collect on the amounts owed regardless of the outcome
of the case, and that the lien on the lawsuit was merely security on the debt.
Ct. App: Stephens should have been allowed to question Chappuis regarding his
financial interest in the case.
"Cross‐examination is the principal means by which the believability of a witness and
the truth of his testimony are tested. A party is entitled to a thorough and sifting cross‐
examination of the witnesses against him." Bowen v. State, 252 Ga. App. 382, 382‐383
(556 SE2d 252) (2001). See also Postell v. Hankla, 317 Ga. App. 86, 90 (2) (2012). "As a
general principle, the jury is entitled to consider a witness's financial interest in a
case." Postell, 317 Ga. App. at 90 (2).
"The collateral source rule, stated simply, is that the receipt of benefits or mitigation of
loss from sources other than the defendant will not operate to diminish the plaintiff's
recovery of damages." Polito v. Holland, 258 Ga. 54, 55 (3) 1988). Thus, the "collateral
source rule permits an injured party to recover damages from a defendant
notwithstanding that the plaintiff received compensation from other sources." Bennett
v. Haley, 132 Ga. App. 512, 522 (16) (1974). The underlying rationale for this rule is that
"a tortfeasor is not allowed to benefit by its wrongful conduct or to mitigate its liability
by collateral sources provided by others." Kelley v. Purcell, 301 Ga. App. 88, 91 (2009).
Because of this rule, "evidence of collateral benefits is not generally material." Polito,
258 Ga. at 56 (3).
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Here, however, there was no "receipt of benefit or mitigation of loss" from other
sources. Castano still owed the full costs of her treatment and her obligation had not
been reduced. The evidence sought to be introduced by Stephens was not payment of
Castano's medical bill by some third party, nor did it show a write‐off, waiver, or
reduction of the bill, as might lead a jury to reduce improperly a plaintiff's award of
damages. Rather, Stephens simply sought to introduce evidence that Chappuis entered
into an arrangement whereby he would be paid from the proceeds of Castano's
recovery. Thus, excluding this evidence did not serve the underlying rationale of the
collateral source rule. See, e.g., Rangel v. Anderson, 202 F. Supp. 3d 1361, 1372‐1373 (II)
(S.D. Ga. 2016).
Furthermore, Chappuis' financial interest in the outcome was highly relevant to his
credibility and potential bias, he had become an investor of sorts in the lawsuit. If
Castano received a large verdict amount, then he had a near certain chance of fully and
quickly recovering the costs of the treatment provided at no initial cost. On the other
hand, if Castano did not recover at trial, Chappuis' chances of being fully reimbursed
were more doubtful. Thus, the expert witness had a financial motivation to testify
favorably for Castano, and the probative value of this testimony outweighed its
prejudicial effect. See Lloyd v. State, 40 Ga. App. 230, 231 (1929) ("The intent or motive
of a witness is a legitimate subject of inquiry, and the fact that a witness, in his
connection with any pending litigation, is influenced by financial considerations may
affect his credit and diminish the weight of his testimony." Consequently, the jury
should have considered the relationship between Castano and Chappuis when assessing
the credibility of that physician's testimony. See OCGA § 24‐6‐622 ("The state of a
witness's feelings towards the parties and the witness's relationship to the parties may
always be proved for the consideration of the jury."); Chrysler Group, LLC v. Walden, No.
S17G0832, 2018 WL 1323992, at *7 (Ga. 3/15/18) (evidence of a witness's
compensation package from defendant company made existence of bias in favor of that
defendant more probable).
Lastly, Stephens argued that he should have been permitted to inquire into Castano's
referral to Chappuis by her atty because that information was relevant to the witness's
credibility and bias. Trial court relied on Waits v. Hardy, 214 Ga. 495 (1958) in
concluding that the information was not relevant.
In Waits, Sup Ct held no abuse in discretion when trial ct opted not to instruct the jury
that comments by defense counsel that the plaintiff did not visit a doctor until told to do
so by his atty and that the action was a "trumped‐up lawsuit" were improper and should
be disregarded. Instead, trial ct instructed the jury that the lawyers' contentions were
not evidence and should not be considered as such. In so holding, Sup Ct agreed that
the comments did not charge plaintiff's counsel with "being a party to a fraudulently
framed‐up lawsuit." Sup Ct went on to state that mentioning that the plaintiff in a
personal injury suit did not go to a doctor until his lawyer sent him does not charge the
lawyer with wrongful conduct. On the contrary, it would seem that a lawyer in accepting
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employment in a personal injury case would logically tell his client to be examined by a
doctor before he proceeds with the case, so that he may know whether his client has
suffered any injury or damage; otherwise, he might have a case of clear liability where
there is no injury or damage sustained.
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SNAPCHAT NOT IMMUNE TO SUIT REGARDING FAILURE TO WARN IN ITS SPEED FILTER
IN SUIT FOR PERSONAL INJURY
Maynard v Snapchat, Inc., A18A0749 (6/5/18)
Maynard injured in MVA and sued Snapchat for the at fault’s driver’s use of Snapchat’s
speed filter. Snapchat moved to dismiss on the grounds that it was immune under the
Federal Communications Decency Acr 47 USC 230. Trial court granted motion. Ct App
reversed.
P was a passenger of D driver’s car. She saw D holding her phone which showed her
speed at 80 mph. P asked her to slow but D stated she wanted to get to 100 mph to
post on Snapchat. Got to 113 mph and then began to slow when a car pulled out and
impact occurred. P sued Snapchat alleging users could "use its service in a manner that
might distract them from obeying traffic or safety laws." And that “Snapchat's Speed
Filter "encourages" dangerous speeding and that the Speed Filter "facilitated McGee's
excessive speeding[,]" which resulted in the crash.”
“Section 230 of the CDA immunizes providers of interactive computer services1 against
liability arising from content created by third parties: "No provider . . . of an interactive
computer service shall be treated as the publisher or speaker of any information
provided by another information content provider." 47 USC § 230 (c) (1).” “Ultimately,
the use of the CDA is to "protect internet service providers for the display of content
created by someone else." (Citation omitted; emphasis supplied). Jones v. Dirty World
Entertainment Recordings LLC, 755 F.3d 398, 406 (II) (B) (6th Cir. 2014).”
“This Court has held that "three elements are required for § 230 (c) (1) immunity. First,
the defendant must be a provider or user of an interactive computer service. Second,
the asserted claims must treat the defendant as a publisher or speaker of [that]
information. Third, the challenged communication must be information provided by
another information content provider."
The Court held “there was no third‐party content uploaded to Snapchat at the time of
the accident and the [plaintiffs] do not seek to hold Snapchat liable for publishing a Snap
by a third‐party that utilized the Speed Filter.” The plaintiff’s “seek to hold Snapchat
liable for its own conduct, principally for the creation of the Speed Filter and its failure
to warn users that the Speed Filter could encourage speeding and unsafe driving
practices.” As a result, “CDA immunity does not apply because there was no third‐party
user content published.”
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LITIGATION FUNDING COMPANIES

Bowden v. The Medical Center, Inc., 297 Ga. 285 (2015). where a lawsuit involves a
question as to the validity of a hospital lien for charges for a patient’s care, the patient
challenging the reasonableness of the charges is entitled to discover information relating
to the amounts the medical provider charged other patients for similar care.
Bowden, who was uninsured, treated at The Medical Center for injuries sustained in
MVA. The Medical Center billed Bowden $21,409.59 for treatment and filed a hospital
lien for the same amount. After litigation ensued, Bowden filed a cross‐claim against The
Medical Center alleging “…her bill of $21,409.59 was grossly excessive and did not reflect
the reasonable value in the community of her treatment.”
Bowden sought to discover information relating to how much The Medical Center
charged other patients for similar treatment during the same time period. The Medical
Center objected and refused to provide the information, but the trial court granted
Bowden’s motion to compel the information. Ct App reversed, agreeing with The Medical
Center that the information sought was not relevant to Bowden’s claims.
Ga Supreme Ct reversed, holding that “the discovery Bowden sought may have some
relevance to the reasonableness of [The Medical Center’s] charges for her care, and thus,
assuming no other objections to her various requests are made and sustained…Bowden
is entitled to see what the information and documents show and whether they support
her claims and defenses.” The Court emphasized that its ruling only applies to the
discovery, rather than the admissibility, of the amounts medical providers charge other
patients for similar care. It reasoned that the concept of “relevance,” in the discovery
context, has been broadly construed to mean “matter that is relevant to anything that is
or may become an issue in the litigation.”
The Court’s decision opened the door for a lien defendant to challenge the validity of a
hospital lien. This decision raises a few interesting questions in the context of personal
injury cases. Can an insurer and/or a defendant in a personal injury case now challenge
the reasonableness of the plaintiff’s medical bills, especially when the plaintiff is
uninsured? Will this lead to the amounts charged for other patients’ treatment being
admissible at trial rather than only being discoverable? Since medical providers have
contracts with insurers under which they routinely accept a heavily‐discounted
percentage of the billed amount, will it be easier to argue that the actual billed amount is
not reasonable? It will be interesting to see if the Court expands its ruling when these
kinds of issues are inevitably presented for the Court’s consideration.
Injury Finances procedure. What it does is (1) negotiate with a healthcare provider
for a set rate for services, (2) pay the healthcare provider that amount so that the patient
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can receive that service, and (3) send an inflated bill to the third‐party tortfeasor’s auto
insurance carrier for payment. Should the tortfeasor’s auto insurer not pay that inflated
bill, the patient, through counsel, sues the tortfeasor and presents the inflated bill to the
jury and collects the inflated amount. Injury finance is then reimbursed this inflated
amount and the added profit resulting from the inflated bill enables Injury Finance to
sustain its business model. It must, of course, inflate its bills significantly enough to offset
for the numerous times the patient does not prevail at trial. What Injury Finance does
not do is simply finance medical treatment and simply loan money to injured persons so
that they can receive treatment. They do not act as a bank, but act as investors in
lawsuits, maintaining an interest in the outcome of the suit so that they can be
reimbursed in excess in the amount they paid to the healthcare provider.
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PARKING LOT NOT CONSIDERED TO BE THE PREMISES OR APPROACHES
Boyd v. Big Lots Stores, Inc., A18A1140 (7/31/18)
After shopping, Boyd left the store, walked across sidewalk in front of the store, then
toward her car into shopping center's parking lot (common area owned and maintained
by shopping center owner) where she slipped and fell in liquid about 45 feet from the
store entrance. Trial court correctly found parking lot was not an approach to the store
premises within the meaning of OCGA § 51‐3‐1.
Motel Properties, Inc. v. Miller, 263 Ga. 484, 486 (1993), “an approach” per OCGA § 51‐
3‐1 is that property directly contiguous, adjacent to, and touching those entryways to
premises under the control of an owner or occupier of land, through which the owner or
occupier, by express or implied invitation, has induced or led others to come upon his
premises for any lawful purpose, and through which such owner or occupier could
foresee a reasonable invitee would find it necessary or convenient to traverse while
entering or exiting in the course of the business for which the invitation was extended.
“Contiguous, adjacent to, and touching" means that property within the last few steps
taken by invitees, as opposed to "mere pedestrians," as they enter or exit the premises.
It is only within the confines of this limited approach that a duty is imposed on a
landowner or occupier to exercise ordinary care over property not within the
landowner's or occupier's control.
The extent of an “approach” depends upon the circumstances ‐ i.e., what constitutes
the last few steps on foot is necessarily a lesser measure of proximity to the premises
that the last few steps taken in the context of a faster moving automobile." Combs
v. Atlanta Auto Auction, Inc., 287 Ga. App. 9, 15 (2007). Here, after Boyd left the store,
walked across a sidewalk in front of the store, and continued walking away from the
store into the common area parking lot to a point 45 feet from the store, she was no
longer on a contiguous approach to the store premises when she slipped and fell. Food
Lion, Inc. v. Isaac, 261 Ga. App. 311, 312‐313 (2003).
Moreover, the trial court correctly found no basis to conclude that the non‐contiguous
parking lot where Boyd fell qualified for the exception recognized in Motel Properties,
supra, where "under certain circumstances non‐contiguous property can be deemed an
approach because the landowner [or occupier] extended the approach to his premises
by some positive action on his part, such as constructing a sidewalk, ramp, or
other direct approach." Motel Properties, 263 Ga. at 486. Big Lots had no responsibility
to maintain the shopping center parking lot, which was a common area owned and
maintained by the shopping center owner/lessor. However, the record showed that,
shortly after Boyd fell in the parking lot and was transported by an ambulance, the Big
Lots store manager became aware of the fall and put down some "spill magic" (a
substance used by Big Lots to absorb spills in the store) over the spot in the parking lot
where she fell. The store manager said that, although the shopping center owner/lessor
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was responsible for keeping the parking lot safe, "my personal belief or practice would
be if there's something that needs to be handled immediately that I can handle such as
trash in the parking lot or an area that may need to be roped off if there's something
wrong with it, we would take care of that ourselves temporarily until someone could get
there . . . [b]ut the parking lot has always been handled by the landlord." A Big Lots store
employee deposed that, if she was informed about a dangerous condition in the parking
lot, her "personal practice" and "common sense" would be to report it and then do
something about it to prevent an injury, but she said that was not required by Big Lots
policy. And another Big Lots store employee said that, if she got notice that there was a
dangerous condition in the parking lot, it was Big Lots policy for her to notify the store
management. This evidence was not sufficient to show that Big Lots extended the
approach to its store over the non‐contiguous parking lot. Before finding that an owner
or occupier has extended an approach to the premises over a non‐contiguous property,
"the requirement of an act reflecting a landowner's [or occupier's] positive exercise of
dominion over . . . another's property is necessary in order to avoid imposing upon
invitors an unknowable and impossible burden for maintaining an undefined
circumference of properties." Id. at 486. There was no evidence sufficient to establish
that Big Lots took any action reflecting a positive exercise of dominion over the common
area parking lot.
Boyd also contended that Big Lots had a duty under OCGA § 51‐3‐1 to take steps to
protect her from the hazardous condition in the parking lot, even if the parking lot was
not part of the store premises or approaches. She pointed to evidence that Big Lots
knew its store invitees used the parking lot to enter and leave the store and knew that
hazardous conditions could arise in the parking lot. And evidence showed that about 60
to 70 seconds before she slipped and fell in the parking lot, another Big Lots shopper,
who had just walked into the store from the parking lot, told a Big Lots employee that
there was a slippery substance in the parking lot that he had just slipped on and that
needed to be cleaned up. Citing to Martin v. Six Flags Over Georgia II, L.P., 301 Ga.
323 (2017), Boyd contended that, because harm to store invitees due to hazards in the
parking lot was foreseeable to Big Lots, OCGA § 51‐3‐1 imposed a duty on Big Lots to
take reasonable steps protect its invitees from those hazards.
In Martin, Sup Ct considered whether Six Flags could be held liable under OCGA §
51‐3‐1 for injuries incurred by a Six Flags invitee resulting from a third‐party criminal
attack which occurred a short distance off the Six Flags premises and approaches shortly
after the invitee had departed from Six Flags. Martin found that Six Flags had a duty
under OCGA § 51‐3‐1 to exercise ordinary care to keep its premises and approaches safe
to protect its invitee from the attack which subsequently occurred off the premises and
approaches. Martin, 301 Ga. at 328‐332. Martin recognized Six Flags' liability for breach
of the duty on the basis that, although the physical attack occurred off the premises and
approaches, the attack was conceived and executed in part while the attackers and the
invitee were on the Six Flags premises, and the attack was reasonably foreseeable to Six
Flags. Id. at 328‐332.
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PREVIOUS SETTLEMENT IN PI CASE FOR ALL CLAIMS PREVENTED RECOVERY OF
ECONOMIC DAMAGES IN A WRONGFUL DEATH SUIT/ NON‐ECONIMIC DAMAGES WAS
STILL AT ISSUE
Bibbs v Toyota Motor Corp. et al, S18Q0075 (6/18/18)
The Supreme Ct certified 2 questions:
Are the damages that may be recovered in a wrongful death action brought by survivors
limited by a settlement entered into by decedent’s guardian in a previous personal
injury suit settling all claims that were or could have been asserted in that suit? If so
what components of the wrongful death damages are barred?
Answer Yes. Damages recoverable or recovered in an earlier personal injury lawsuit
cannot be recovered again in a wrongful death suit.
In this case the wrongful death claim is derivative of the personal injury claim. This was
fully settled and Defendant was released from all damages. This included all personal
injury claims and damages from the accident. Decedent cannot now again recover for
full value of life. Although the wrongful death claim is not mentioned in the release
such recovery is limited by the release as she released any claim.
The full measure of the Plaintiff’s economic damages were recoverable at the time of
the personal injury settlement. The non‐economic damages are a different matter. The
court could not say as a matter of law that there was no difference between living in a
permanent coma and not living at all.
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UM VENUE STATUTE – JOINT TORTFEASORS ONE IS JOHN DOE
Carpenter v. McMann, S17G1894 (8/2/2018)
6/15, Appellees McMann and Holton were passengers in car traveling southbound on
Interstate 75 in Bibb County. John Doe allegedly swerved into Appellees' lane, causing
Carpenter (driving car allegedly too closely behind them) to rear‐end them. Doe fled the
scene, and his identity remains unknown.
Appellees sued Doe and Carpenter for negligence in Bibb County under the UM statute,
which states that "[a] motor vehicle shall be deemed to be uninsured if the owner or
operator of the motor vehicle is unknown." OCGA § 33‐7‐11 (b) (2). Appellees chose to
sue in Bibb County on the basis of OCGA § 33‐7‐11 (d) (1) of that statute, which provides
that "the residence of such 'John Doe' defendant shall be presumed to be in the county
in which the accident causing injury or damages occurred, or in the county of residence
of the plaintiff, at the election of the plaintiff in the action."
Carpenter moved to transfer venue to Crawford Co where he resides, but trial ct denied
his motion, and the Ct App affirmed. Carpenter v. McMann, 341 Ga. App. 791 (2017). On
cert, the question: Does the venue provision of the UM statute, (§ 33‐7‐11 (d) (1)), apply
in a suit related to an automobile collision brought against a known Ga resident and an
unknown defendant under a joint tortfeasor theory? See Ga. Const. of 1983, Art. VI, Sec.
II, Par. IV. Answered in the affirmative.
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TOLLING STATUTE OF LIMITATIONS
Williams v. Durden 347 Ga.App. 363 (9/21/18)
Following MVA, Williams sued Durden for injuries she sustained. Trial Court granted SJ
to Durden on the ground that Williams's suit was barred by the 2‐year SOL applicable to
PI claims, OCGA § 9‐3‐33. Williams appealed, contending there was evidence that the
limitation period was tolled pursuant to OCGA § 9‐3‐99. Reversed.
Under Ga. law, with certain exceptions, "actions for injuries to the person shall be
brought within 2 years after the right of action accrues." OCGA § 9‐3‐33. However, the
limitation period may be tolled for actions brought by crime victims pursuant to OCGA §
9‐3‐99, which provides in relevant part:
The running of the period of limitations with respect to any cause of action in tort that
may be brought by the victim of an alleged crime which arises out of the facts and
circumstances relating to the commission of such alleged crime committed in this state
shall be tolled from the date of the commission of the alleged crime or the act giving
rise to such action in tort until the prosecution of such crime or act has become final or
otherwise terminated . . . .
"By its plain language, the statute contemplates extending the time in which a victim
may file a tort action where there are pending criminal charges arising out of the same
facts or circumstances." Cites omitted.
Facts: 10/16/14, Williams and Durden were involved in MVA. Durden cited for FTC, and
the UTC listed 11/18/14 as the date for contesting the citation. On 10/27/14, Durden
paid the ticket, which resulted in a bond forfeiture on 11/18/14, the court date set in
the UTC.
Williams filed suit against Durden on 11/10/16. Durden later moved for SJ, contending
suit was barred by SOL (OCGA § 9‐3‐33). Durden further contended that even if SOL was
tolled, based on the prosecution of her ticket in municipal court, the prosecution was
terminated when she paid ticket on 10/27/14, such that the limitation period began to
run on that date and expired 2 years later, before Williams filed her lawsuit.
Williams argued there was evidence that the prosecution of Durden for the ticket
remained pending until 11/18/14, the date the municipal court forfeited Durden's bond,
and that the tolling period under OCGA § 9‐3‐99 did not end until that date. And,
because that date was less than 2 years before she filed suit, Williams argued that her
suit was timely under OCGA § 9‐3‐33.
Trial court granted Durden's MSJ, concluding that the prosecution of Durden for the
traffic violation was terminated when she paid ticket. Consequently, the trial court ruled
that Williams had filed suit more than 2 years after the tolling period began to run and
that her suit thus was time‐barred under OCGA § 9‐3‐33.
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Ct. of App: Williams met burden to produce some evidence that the limitation period
had not run because the suit was tolled under OCGA § 9‐3‐99. Therefore, grant of SJ was
error. The UTC issued to Durden on 10/16/14 commenced her prosecution of the
traffic violation. Williams' suit therefore was tolled by OCGA § 9‐3‐99 until Durden's
prosecution for the traffic violation was no longer pending in municipal court.
See Stopanio, 346 Ga. App. at 21 (1) (OCGA § 9‐3‐99 extends time for filing tort action
"where there are pending criminal charges"); Forbes, 338 Ga. App. at 548 (lawsuit tolled
under OCGA § 9‐3‐99 while prosecution remains pending).
In opposing SJ, Williams produced evidence that the prosecution of Durden for the
traffic violation remained pending in municipal court until 11/18/14, which was less
than 2 years before suit was filed. In this regard, Williams certified copy of the UTC
issued to Durden, and the completed "Disposition and Sentence" listed the "action"
disposing of the case as a "bond forfeiture" and the "disposition date" as 11/18/14.
Additionally, Williams submitted certified copy of a docket record from the municipal
court that listed the "court date" for Durden's traffic violation as 11/18/14 and
designated the "finding" in the case as a "bond forfeiture." These public
records construed in favor of Williams, would support a finding that while Durden paid
ticket on 10/27/18, the prosecution of Durden remained pending until 11/18/18, when
a municipal court judge forfeited Durden's bond and disposed of the case.
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GA. POWER HAD NO DUTY TO PROVIDE/MAINTAIN STREETLIGHTS
Glover v. Ga. Power, 347 Ga.App. 372, September 26, 2018
Hit and run incident, tractor‐trailer struck 3 pedestrians as they attempted to cross Ga
520 Dawson. Only surviving pedestrian, Glover, sued Ga Power, alleging it failed to SJ to
Ga Power. Glover argued that the trial court erred in ruling that Ga Power had no duty
to provide or maintain streetlights in the area of the incident, and in determining that
the physical condition of the highway was not dangerous or abnormal at the time of the
incident so as to engender such a duty. Affirmed – Ga Power did not owe or voluntarily
assume any duty to Glover that would subject it to liability in this case.
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RECREATIONAL PROPERTY ACT
Garden City v. Harris, 302 Ga. 853 January 29, 2018
Recreational Property Act, OCGA § 51‐3‐20 (RPA), shields from potential liability
landowners who "either directly or indirectly invite or permit without charge any person
to use their property for recreational purposes."
Youth football game at Garden City Stadium, a facility owned and maintained by the City
of Garden City. Willie and Kristy each paid the required $2 admission fee for spectators
over the age of 6. However, because Riley was only 6 years old, the Harrises were not
required to pay an entrance fee for her, and Riley was admitted to the event free. At
one point during the game, while Riley was walking across the bleachers to return to her
seat after visiting the concession stand, she slipped and fell between the bench seats
and suffered serious injuries after falling to the ground nearly thirty feet below.
The Harrises sued the City to recover for Riley's injuries, and the City moved for
summary judgment, relying on the immunity provided by the RPA. Specifically, OCGA §
51‐3‐23 states:
Except as specifically recognized by or provided in Code Section 51‐3‐25, an owner of
land who either directly or indirectly invites or permits without charge any person to use
the property for recreational purposes does not thereby: (1) Extend any assurance that
the premises are safe for any purpose; (2) Confer upon such person the legal status of
an invitee or licensee to whom a duty of care is owed; or (3) Assume responsibility for or
incur liability for any injury to person or property caused by an act of omission of such
persons.
OCGA § 51‐3‐25 states in relevant part:
Nothing in this article limits in any way any liability which otherwise exists ... [f]or injury
suffered in any case when the owner of land charges the person or persons who enter
or go on the land for the recreational use thereof. ...
OCGA § 51‐3‐25 (2).
The City argued that, because Riley was not charged a fee to use the City's property for
recreational purposes, the City could not be held liable for Riley's injuries as a matter of
law. However, the trial court denied the City's MSJ, and the Court of Appeals affirmed.
Ga Supr Ct: Court of Appeals erred in concluding that a landowner would not be
shielded from potential liability by the RPA where that landowner charged a fee to some
people who used the landowner's property for recreational purposes but did not charge
any fee to the injured party who used the property for such purposes.
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SPOLIATION
Wilkins v. City of Conyers, 347 Ga.App. 469 (2018)
Wrongful death action filed against Conyers. Wilkins appealed from trial court's order
dismissal as a sanction for the spoliation of evidence pertinent to his claims.
Wilkins's pregnant wife and unborn child were tragically killed when his wife
hydroplaned while driving his truck and struck another vehicle. There was a substantial
amount of water on the roadway, from the middle of the roadway to the top of‐and in
some places, spilling over‐the six‐inch curb. The storm drain was clogged and it is
undisputed that, although maintenance of the drain and the roadway immediately
surrounding it was the responsibility of the City, the City believed the drain to be on
county property and, consequently, failed to maintain it. Wilkins alleged the City's
negligent failure to maintain the drain and surrounding roadway resulted in a dangerous
condition, namely the pooled water.
By certified letter dated May 29, 2015, Wilkins was notified that his truck had been
towed to Chancey's Wrecker Service, and that Wilkins would be charged a towing fee, in
addition to accruing a $20 per day storage fee and administration charges for
notifications sent regarding the vehicle. The notice was sent to the address listed on
Wilkins's driver's license‐his mother's home‐although he no longer lived there. It was
signed for and received by Wilkins's mother on June 3, 2015, and Wilkins admitted that
he received and read the letter.
Wilkins retained counsel who, on June 8, 2015, called Chancey's to confirm its
possession of the truck and to inform Chancey's that he was representing Wilkins and
would be sending a letter requesting that the vehicle be preserved. The same day,
counsel sent a letter to Chancey's specifically directing Chancey's to "hold and retain
[Wilkins's truck] and not modify or release any and all of [the truck], including all parts,
tires, pictures, records, reports, incident reports, accident reports, and any other
materials, including the actual vehicle[ ]." The letter was sent via fax and certified mail,
was addressed to the manager in accordance with Chancey's express instructions,
specifically stated that Chancey's failure to preserve the vehicle may result in severe
sanctions, and directed Chancey's to contact counsel with any questions.
During first week of July 2015, counsel again telephoned Chancey's and confirmed that
it had received the letter and was preserving Wilkins's vehicle. At no time did Chancey's
notify counsel of a demand for payment or indicate that compliance with counsel's
preservation request was dependant upon payment of any kind. Nevertheless, the same
week, Chancey's sent a certified letter to Wilkins demanding payment of $1450 and
notifying him that the "vehicle and its contents will be deemed abandoned after 30
days, and will be sold at public sale for all charges due." Chancey's did not copy counsel
on the letter, which was received at the home of Wilkins's mother on July 9, 2015 and
signed for by his aunt.
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During 1st week of August, Wilkins's counsel‐who remained unaware of the letter
demanding payment‐contacted Chancey's to confirm that the vehicle was still being
preserved and was told it had been destroyed. It was less than 30 days from the date
Chancey's letter was received and signed for by Wilkins's aunt.
The City moved to strike Wilkins's complaint for spoliation of evidence as a sanction for
Wilkins's "inexplicable decision . . . to allow the truck his wife was driving to be
destroyed." Wilkins filed a sworn affidavit explaining that he was not regularly checking
his mail at his mother's house, asserting his understanding that all communications
related to the vehicle and/or the lawsuit would be directed to his attorney, and
maintaining that he was unaware of Chancey's intent to dispose of the vehicle.
The parties also filed competing expert affidavits. The City presented the opinion of a
professionally certified accident reconstructionist who examined the accident scene and
reviewed the evidence collected at the time of the crash, which included pictures of
Wilkins's truck and its tires, as well as inspected the second vehicle involved in the
accident and analyzed that vehicle's data recorder. He opined that without Wilkins's
truck, he was unable to determine other potential causes for the crash, such as a
mechanical or brake failure of the vehicle causing loss of control and/or loss of tire
traction due to low tread. He further stated that although he was able to estimate the
approximate speed that Wilkins's wife was driving at the time of the accident, he was
unable to determine whether she had braked before the accident in order to establish
whether she had been traveling at a higher rate of speed.
Wilkins filed a counter‐affidavit, also from a professionally certified accident
reconstructionist, who reviewed the same evidence and the City expert's report. He
opined that given the reported depth of the water, the primary cause of Wilkins's wife's
loss of control of the vehicle was excessive water on the roadway. He further stated that
even if Wilkins's truck had not been destroyed, it would not have provided any
additional reliable evidence regarding the cause of the accident because it did not have
a data recorder; a brake or mechanical failure would have had little bearing on Wilkins's
wife's ability to control the car since during a hydroplane event, there is very little
friction between the vehicle and the road surface; and due to the lack of friction, a
hydroplane event can occur regardless of the speed of the driver.
Trial court granted the City's motion to strike the complaint upon concluding that
Wilkins had a duty to preserve the truck and "failed to respond to either of [Chancey's]
letters, make arrangements for his vehicle to be stored, or otherwise preserve the
vehicle." Trial court summarily held that the City was "severely prejudiced" by the
destruction of the truck, and that the striking of Wilkins's complaint was the appropriate
sanction because, "[w]hile ignorance of a duty is perhaps not as blatant as the
intentional destruction of evidence, it is not the moral equivalent of 'good faith' and
supports a finding that [Wilkins] acted in bad faith."
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Reversed and remanded for more appropriate remedy.
Spoliation = the destruction or failure to preserve evidence that is relevant to
contemplated or pending litigation.
Is within the trial court's inherent power to control the behavior of litigants and to
maintain the integrity of the judicial process is the discretion to fashion appropriate
sanctions for the spoliation of evidence.
When spoliation results from the acts of a third‐party, it is sanctionable against a litigant
"if the third party acted as the litigant's agent" in destroying or failing to preserve the
evidence. Under Georgia law, "[a]n agency relationship exists where one person,
expressly or by implication, authorizes another to act for him or subsequently ratifies
the acts of another in his behalf."
Court has wide latitude to sanction. Five factors:
(1) whether the party seeking sanctions was prejudiced as a result of the destroyed
evidence; (2) whether the prejudice could be cured; (3) the practical importance of the
evidence; (4) whether the destroying party acted in good or bad faith; and (5) the
potential for abuse if any expert testimony about the destroyed evidence was not
excluded.
On occasion, severe sanctions appropriate, jury instruction to presume rebuttably that
the evidence was adverse to the spoliating party's claim or defense, the entry of a
default judgment, or the dismissal of the case. However, those sanctions are reserved
for "exceptional cases" ‐ namely when party lost or destroyed material evidence
intentionally in bad faith and thereby prejudiced the opposing party in an uncurable
way. But where the loss of relevant evidence due to mere negligence . . . normally
should result in lesser sanctions, if any at all. Negligent or even grossly negligent
behavior does not logically support the inference that the missing evidence was
unfavorable to the party responsible for its loss or destruction because information lost
through negligence may have been favorable to either party, including the party that
lost it, and inferring that it was unfavorable to that party may tip the balance at trial in
ways the lost information never would have.
Here, trial court erred by attributing bad faith to Wilkins based upon Chancey's
destruction of the evidence and abused its discretion by imposing the most severe
sanction of striking his complaint. The harshest spoliation sanctions should be reserved
for those involving bad faith and resulting in uncurable prejudice.
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IMPACT RULE
Malibu Boats v. Batchelder, 347 Ga.App. 742 (2018)
Impact rule mandates a jury decision when the issues involve the inextricable and
inseparable combination of emotional injuries flowing from a physical injury sustained
during a traumatic event. In Lee v. State Farm Mut. Ins. Co., 272 Ga. 583, 586 (2000),
the Supreme Court of Georgia held that a plaintiff must satisfy three elements in order
to recover for mental and emotional damages under the impact rule: (1) a physical
impact to the plaintiff; (2) physical impact causing physical injury to the plaintiff; and (3)
physical injury to the plaintiff causing the plaintiff's mental suffering or emotional
distress.
All 5 surviving passengers have confirmed that the boat was traveling off plane, at a
speed of 4‐7 mph, and was traveling in a large radius circular pattern. While driving that
pattern, the Batchelder Children were discussing whether they were ready to return to
the dock of if they wanted to continue knee boarding a bit longer.
As the boat continued this circular motion and crossed its own wake, the bow went
under water. Water rushed “totally over the bow.” The boat was “literally swamped
over the top of the bow [and the water] floated all the seats out of the boat,” filling the
separate and isolated “cockpit with water 1‐2 feet deep.” The sudden emergency
created by the swamping caused the Batchelder Children to scramble to safety. Two of
the Batchelder Children (Kayla and Josh) climbed rearward over (or through) the small
windshield opening to the relative safety of the boat's cockpit area. Zack jumped into
the water to escape the sudden submarining of the boat. Ryan, the youngest on the
boat, was washed into the lake along with the seat on which he was sitting. This
emergency developed unexpectedly and occurred so rapidly that neither of the adults
on board, Dennis Ficarra and Darin Batchelder, saw or knew that anyone was in the
water until after the incident was over.
As boat swamped, and its momentum carried it forward with the bow diving deeper
under the water (held there by the retained water weight and unconventional bow seat
design), Mr. Ficarra briefly placed the throttle into reverse gear for 1‐2 seconds. He did
so as a reaction to the sudden emergency to keep the boat from sinking further into the
water. That throttle movement elevated the bow, emptied some of the water from the
boat, and allowed the boat to come back to level. Once the boat was level, the
passengers began frantically searching for Ryan. They soon discovered that Ryan had
been tragically mutilated. His body was wrapped around the propeller and rudder such
that his body could not be removed until the boat was towed to shore and taken out of
the water. The Batchelder family sued Malibu Boats LLC, the boat’s manufacturer.
During the bow swamping incident, each of the Batchelder Children suffered an impact
that caused an injury:
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This Court concludes from its findings of fact that a jury question remains as to whether
the [Batchelder Children] have satisfied the three elements necessary to recover for
mental and emotional damages under the impact rule.”
“Because a 'physical impact' may be sustained in virtually innumerable ways, the facts
of this case fall within a broad spectrum bounded on the one side by cases in which
evidence of physical impact was clear, and on the other by cases in which it was
apparent no physical impact occurred,” Ray wrote.
The three surviving children seek emotional damages, claiming they were struck by
water from the boat’s wake as the boat’s operator turned the craft to keep it from
foundering.
In upholding the trial court’s decision as to the physical impact of the wake, the
appellate court reasoned that Georgia law has regulated the potentially harmful effects
of water in other areas.
“[W]e cannot say at this stage of proceedings, as a matter of law, that a watercraft’s
contact with water, including a collision with a wall of water such as a wake, which
results in swamping due to another’s negligence, does not satisfy the first element of
the impact rule,” Ray wrote.
The court also upheld the trial court’s finding that the surviving children’s alleged
injuries, including a scraped stomach, bruised shin, and vomiting and hyperventilation,
were enough to arguably satisfy the “physical injury” element of the rule.
Party
Age Impact
As a result of the water coming over the bow, he had to jump into the
water and swam away. Zack described that the water was coming up
Zack
to his knees. Darin Batchelder testified that Zack had a scrape on his
13
Batchelder
midsection from the incident, and Kayla Batchelder testified Zack
scraped himself returning to the boat.
Kayla described the water coming over the bow forcing her and Josh
Batchelder to the back of the boat and stating there was a lot of water
Kayla
in the boat. She also said that her shin banged against the windshield
12
Batchelder
as she was coming over. It caused a bruise but did not necessitate
medical care. Her father, Darin Batchelder, verified this.

Josh
Batchelder

Josh remembered being splashed on the day of the incident and when
the boat started to go under, he tried to get to the back with his
9 cousin, Kayla. They had to jump over a platform to get to the back.
Josh suffered immediate vomiting and hyperventilating as a result of
the incident.
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RESPONDEAT SUPERIOR
Manners v. 5 Star Lodge and Stables, LLC, 347 Ga.App. 738 (10/23/18)
Manners shot while at the stables of 5 Star lodge visiting her friend. Sisson, her friend's
boyfriend, worked at 5 Star but was not engaged in any work for the lodge at the time
he shot Manners. Instead, Manners, her boyfriend, Sisson, and his girlfriend were
socializing on the premises when Sisson attempted to show his new gun to Manners'
boyfriend and the firearm was accidently discharged into Manners. Sisson's girlfriend
testified that Manners and her boyfriend were going to be asked to help with a wedding
at the lodge but that the conversation about work never happened.
5 Star and Butler sought SJ on the grounds that Sisson was not acting as an employee
when he shot Manners and that Manners was not an invited guest at the time of the
shooting.
Manners argued Sisson was acting within the scope of his employment, because Sisson
and his girlfriend intended to ask Manners to work in the upcoming weekend. Manners
also argued that 5 Star and Butler should have known that Sisson was drinking and
handling a firearm and protected her, as a visitor, from the potential danger.
Held: Sisson was not acting within scope of employment when he shot Manners. No
evidence that Sisson had any intention of furthering any business interests of 5 Star by
inviting Manners to the barn where the shooting occurred, and that Manners was
instead there for the purpose of socializing. Therefore, Manners was a licensee who was
not owed a duty of care to prevent harm by Sisson, again emphasizing the social nature
of Manners' visit to 5 Star.
As a licensee, the duty owed to her was minimal and that the risk of getting shot was
known to her insofar as she was there with Sisson when he was handling the firearm.
Thus, the court affirmed SJ for 5 Star and Butler.
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PREMISES CASE
Green v. Pateco Services, LLC, 348 Ga.App. 132 (10/30/18)
Green sued Pateco after he was severely burned from stepping into open water meter
and spilling the hot oil he was carrying on face and body.
Pateco’s MSJ granted. Green appealed, arguing that he was beneficiary of Pateco's
contract to maintain area where accident occurred, that Pateco failed to perform under
contract, and that Green exercised an ordinary level of care.
Reversed: Green was beneficiary of Pateco's contract to maintain area.
Trial Court: Contract obligated Pateco only to sweep parking lot and keep it free from
debris and thus that Pateco had no duty to Green to ensure its general safety. Green
contended contract created a duty on Pateco to maintain the safety of lot and that he
was a beneficiary of the contract.
Ct. App.: Green was third‐party beneficiary of the contract, because the contract
expressly provided that invitees on premises are beneficiaries of Pateco's services. Trial
court erred in concluding that no material issues of fact were in dispute as to whether
Pateco breached its contract and as to whether Green had knowledge of the danger and
exercised ordinary care.
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PREMISES CASE
Weickert v. Home Depot, 347 Ga.App. 889 (10/30/18)
Weickert slipped on wet floor of HD garden center. The floor wet because HD personnel
had recently watered the plants. He fell while following employee to a particular aisle
and suffered serious injuries, including amputation of leg. Trial court granted SJ to HD
concluding Wieckert had knowledge of hazard and he was not distracted by an
employee who prevented him from seeing the hazard.
HD: Hazard was obvious, caution signs warned of the danger, and that Weickert not
distracted from the danger by the employee's invitation to follow.
Ct. App.: Weickert's argument that he was not aware of the hazard was waived, because
he did not raise it in the trial court. Then held Weickert was not distracted for purposes
of premises liability, because Weickert was not engaged with a distraction that
necessarily diverted his attention from the hazard. T
Weickert chose to engage with the employee and follow the employee at the expense
of observing his surroundings.
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HOSPITAL LIEN CASE
Allstate Fire & Casualty Insurance Company v. Kennestone Hospital, Inc., 348 Ga.App.
335 (1/3/19),
KH treated Pruitt, who was injured by Gentry, Allstate insured, and later filed lien to
recover the treatment costs. Before filing lien, KH attempted to identify and contact
Gentry, but could not obtain police reports and other possible sources of evidence of his
identity prior to filing lien despite making repeated efforts to contact police dept and
other sources.
Several months after filing lien, KH finally obtained police reports that identified Gentry
as driver and Allstate as insurer. KH then sent notice of lien to Allstate and sought to
enforce lien via MSJ. Allstate argued lien defective, because KH did not send notice of
lien to Gentry in violation of OCGA §44‐14‐471, (requires hospital to provide notice to
any party who, to the best of its knowledge, is responsible for the injuries that
necessitated the medical services within 15 days of seeking lien).
Allstate opposed lien on basis that KH failed to perfect lien by providing notice only to
Allstate and not Allstate‐insured driver.
KH argued that it efforted to identify and contact the driver with due diligence and thus
was excused from the notice requirement.
SJ granted to KHI, holding that KH made sufficient effort to contact alleged tortfeasor to
perfect lien.
Trial Court held KHI made a sufficient effort to satisfy OCGA §44‐14‐471, which requires
only that a party comply with the notice requirement to the extent that it has
knowledge of a third‐party who may be responsible and had been previously construed
to require only that a party makes a reasonable effort to obtain the required knowledge.
The parties stipulated that KHI had failed to provide notice to Gentry within the 15‐day
window, but the court held that KHI's failure was reasonable and that KHI exercised due
diligence in its effort to comply.
The court distinguished past cases that had invalided liens for lack of notice on the basis
that KHI made an affirmative showing that it attempted to obtain police reports and
otherwise identify Gentry prior to pursuing the lien, while medical service providers in
past cases had not attempted to comply with the requirement that the responsible
party, and not its insured, be notified. Thus, the court affirmed SJ favor of KHI.
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MED‐PAY SETOFF
Appling v.SFF&CC, 348 Ga.App. 369 (1/11/19)
Jury awarded Appling 192K vs SFF&CC for injuries caused by underinsured. Trial court
granted SF’s request to reduce by 22K (meds it had already paid). Appling appealed,
reductions affirmed.
Appling received 25K from D's insurance co. Jury awarded 192K, but award reduced by
the 25K payment and by 9.6K = Appling's contributory neg. After reductions, SF paid
Appling 157.4K, and then filed motion for entry of satisfaction of judgment in amt of
22.4K in respect of amounts it already paid for Appling's meds.
Appling filed his own motion for entry of sat of judgment, arguing SF did not proffer
evidence of earlier payments or of policy documents during trial. He also argued that
jury entered a general verdict that did not split out compensation for meds and other
damages. Trial court agreed with SF, directing Appling to return 22.4K to SF. (Appling
had presented evidence of his meds at trial, leading to presumption that the verdict
included an award for meds.) It also noted that Appling's SF policy contained non‐
duplication of benefits.
Ct. App rejected Appling's argument that SF had waived nonduplication argument by
not stipulating to it or producing evidence of it. The PTO referred to the terms of the
insurance policy. That order must be construed liberally, and it therefore indicated that
SF's payment to Appling would be governed by the policy language. That language
clearly precluded duplication of payments.
Further, although verdict did not segregate out award for meds, that general verdict did
not bar SF from recovering an offsetting amount for prior payments. In PTO, Appling
sought payments for meds in excess of 107K. He presented evidence that his meds were
106K, but he did not present any evidence of the monetary value of his losses for
inconvenience to or loss of enjoyment of his life. Payments to Appling were not separate
from the recovery that Appling sought at trial, and SF was entitled to offset those
payments.
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FIREARM CASE, RESPONDEAT SUPERIOR/NEGLIGENT ENTRUSTMENT
Lucas v. Beckman Coulter, Inc. 303 Ga. 261 (2018)
Lucas sued Wilson and Wilson's employer, Beckman Coulter, Inc., for injuries when
Wilson accidentally shot him at job site. Supreme Ct reversed court's prior opinion that
BCI immune from firearm tort liability. On remand, the court adopted the Supreme
Court's opinion, and affirmed a trial court ruling granting summary judgment to BCI on
Lucas's vicarious liability claims.
Wilson serviced medical equipment as BCI employee where he met Lucas, who warned
him of recent vehicle break‐ins in parking lot. Wilson carried handgun in his vehicle,
(against BCI policy). After hearing about the break‐ins, Wilson retrieved his handgun and
entered the facility. While clearing gun, it discharged and Lucas stuck in hand and
abdomen. BCI terminated Wilson. Lucas sued both BCI and Wilson for negligence,
alleging BCI liable via respondeat superior and negligent supervision.
Trial court initially granted BCI's MSJ on theory it was immune under OCGA §16‐11‐135
(right to carry in parking lots and immunity) and the court previously affirmed. Supreme
Ct then reversed immunity order, and trial court then granted BCI's MSJ rejecting
Lucas's vicarious liability claims.
On appeal, Lucas argued that genuine issues of material fact existed as to whether BCI
was liable for Wilson via respondeat superior.
Wilson had handgun in co vehicle and retrieved it fearing it might be stolen. He
abandoned BCI's business while engaged in this conduct and he was aware that
transporting a handgun violated BCI's policy. Accordingly, BCI not liable under
respondeat superior. Lucas also argued issues of l fact existed as to whether BCI
negligently supervised Wilson. In depo testimony, Wilson stated his supervisor and 2
other BCI employees were aware that he carried handgun in co vehicle. Court concluded
that carrying the handgun was separate and distinct from the conduct that caused
Lucas's injuries, and that BCI could not have anticipated that conduct.
Lucas emphasized depos testimony from other BCI employees who stated that other BCI
clients asked for a service technician other than Wilson. Lucas argued that those
requests should have made BCI aware of the risks posed by Wilson. Court rejected this
as too speculative. Trial court correctly ruled that BCI not liable under theories of
respondeat superior and negligent supervision.

Chapter 1
59 of 71

INTERVENING CRIMINAL ACT
Bolton v. Golden Business, Inc., 348 Ga.App. 761 (2/5/19).
Bolton's daughter murdered in convenience store parking lot. P filed wrongful death
claim vs store's owner/operator and store's landlord alleging Ds failed to exercise
ordinary care to keep premises safe and allowed dangerous condition to exist on
property, creating a nuisance.
Trial court granted LL’s MSJ. Ct App affirmed.
Well established: Intervening criminal act by 3rd party generally insulates landowner
from liability unless criminal act was reasonably foreseeable. Thus, landowner only has
duty to exercise ordinary care to guard against injury from dangerous characters when it
has reason to anticipate a criminal act.
Foreseeability of criminal act may be established by evidence of one or more prior
similar crimes. However, P bears burden of showing property owner had knowledge of
the previous substantially similar crimes on or near the premises upon which Ps rely to
establish foreseeability.
Here, no evidence that owner witnessed criminal activity or misconduct when visited
store, or that his tenants informed him about crimes or other problems, or that he
received any request for increased or different security. P did point to police reports and
other evidence detailing criminal activity.
However, a plaintiff cannot rest upon police reports as a means of establishing the
property owner's knowledge of activities described in those reports. Here, P failed to
show owner knew about or had been alerted to possibility of prior crimes in store or
parking lot. The existence of crime in an area does not, by itself, raise genuine issue of
material fact. Nuisance claim also failed ‐ no showing owner had notice or knowledge of
the alleged property defect.
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BAD FAITH CASE
First Acceptance Insurance Company of Georgia, Inc. v. Hughes, 305 Ga. 489 (3/11/19)
2008 MVA ‐ 5 vehicles, caused by FAIC's insured, Ron Jackson, who was killed. 5 others
injured, including Julie An, (neck injury, permanent scarring), and 2‐year‐old daughter,
Jina Hong, (TBI). Jackson's FAIC policy ‐ 25/50. Since exposure exceeded limits, FAIC
attorney wrote all parties in January 2009 to suggest global settlement conference, An
and Hong's attorney sent 2 letters on 6/2/09. In first, attorney expressed an interest in
attending settlement conference, and, in the alternative, offered to settle An and Hong's
claims for the available limits. In the second, attorney requested certain information
about the policy within 30 days. FAIC did not respond within 30 days, and An and Hong
filed suit on July 10. Their attorney then wrote FAIC and stated that the offer to settle
had been withdrawn because it was not accepted within 30 days. An and Hong later
obtained judgment against Jackson's estate for more than $5.3 million, most of it for
Hong's injuries.
Administrator of Jackson's estate, Robert Hughes, subsequently sued FAIC, for entire
judgment because its failure to settle An and Hong's claims within limits. Trial Ct
granted FAIC’s MSJ. Ct. App. reversed.
Sup. Ct. reversed, holding FAIC did not have a duty to settle where the settlement offer
did not include a deadline for acceptance, where the offer was rescinded before the
scheduled settlement conference, and where the party seeking recovery refused to
participate in further negotiations.
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SLIP AND FALL, KNOWLEDGE OF HAZARD
Freeman Lomax v. The Kroger Co. 348 Ga.App. 726 2/21/19
JNOV in favor of a slip‐and‐fall defendant error where evidence could support
conclusion that the retailer defendant had actual or constructive knowledge of hazard.
Lomax sued Kroger after slipping in a puddle of water in Kroger’s.
A store employee came to his aid and called "for someone to come and get [the] water."
Lomax and a nearby customer saw water on floor. Lomax did not know where the water
came from or how long it had been there.
Kroger moved for DV, arguing that there was no evidence that Kroger had actual or
constructive knowledge of the water on the floor. Trial Ct denied motion.
At close of the evidence, Kroger renewed its motion for DV, which was again denied.
Jury awarded damages. Kroger moved for JNOV/new trial. The court ordered JNOV or,
alternatively, a new trial. Ct App. reversed as to the JNOV but affirmed as to the order
for new trial.
The court found conflicting evidence as to whether Kroger had properly implemented its
established inspection procedures. In particular, an employee's "walk‐through"
inspection before accident did not demand a conclusion that the walk‐through
constituted an inspection. That and other evidence adduced at trial permitted a jury
conclusion that Kroger failed to adhere to reasonable inspection procedures on the date
of Lomax's fall, and therefore that Kroger had constructive knowledge of the hazard.
Accordingly, Trial Ct erred in setting aside verdict. However, trial Ct. did not abuse its
discretion in ordering new trial.
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MOLD CASE/CAUSATION EVIDENCE
Kershaw v. Princeton Properties Management, 348 Ga.App. 779 (2/25/19)
Kershaws sued mgr of apt complex for failing to remediate mold. Mrs. Kershaw
diagnosed with COPD before she and her husband moved into the apts. They lived there
for 3 years. The Kershaws allege that mold in their apt worsened her COPD, and that
they both continued to exhibit weakened immune systems after moving out. They
submitted evidence of the mold, (water stains, moisture damage, bad odors, and a
professional test showing toxic mold levels). Their physician deposed deposition as
expert witness: That although other factors could have exacerbated her COPD,
nonetheless he had a reasonable degree of medical certainty that the mold in apt
caused Mrs. Kershaw's COPD condition to worsen. Ds moved to exclude Dr.’s testimony
for failing to meet the requirements of OCGA §24‐7‐702.
Trial Ct did not rule on that motion but granted D's MSJ because the Dr's testimony
regarding causation was speculative.
On appeal, majority responded that Rule 702 sets up the trial court as a gatekeeper to
ensure the relevance of expert testimony. The trial court, however, ignored D's motion
to strike Dr's testimony and instead evaluated whether that testimony established
causation. It failed to discuss the expert's qualifications, or the reliability or relevance of
his testimony. Trial Ct. erred by not considering the admissibility of that testimony, and
accordingly the court vacated the SJ order and remanded the case for the trial court to
conduct that analysis.
Dissent: Record did not affirmatively show the trial ct's failure to fulfill a gatekeeping
role with respect to the doctor's testimony. Rather than vacating and remanding the
case, the dissent would have addressed the merits of the appeal and would have
reversed SJ on the basis of claims that required proof that the mold exacerbated Mrs.
Kershaw's COPD.
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EXCLUSION OF D’S INTOXICATION ERROR
Barrett v. Burnette, 348 Ga.App. 838 (2/27/19)
According to Burnette, he pulled off road due to flat tire. He turned on emergency
flashers, and walked to call for help, (cell phone was not working). Later, after Burnette
had walked away, Barrett, who was speeding, crashed into Burnette's car. Barrett, a
passenger in his car, and an independent witness who was driving on the opposite side
of road, all testified that Burnette's car was stopped in the middle of road and did not
have its emergency flashers on. A DUI citation indicated that Burnette had a blood
alcohol level of .123. Citation was ultimately dismissed.
Barrett sued Burnette. Prior to trial, Trial Ct granted Burnette motion in limine to
exclude any evidence related to the DUI citation, and other evidence relating to whether
Burnette was impaired or intoxicated, reasoning that the prejudicial effect of evidence
of intoxication outweighed its probative value.
Jury found Barrett and Burnette equally at fault.
Ct. App. reversed. Whether Burnette pulled to the side or left car in the middle of road
hinged upon the credibility of the witnesses. Thus, whether Burnette's intoxication after
the accident affected his ability to recall where he parked his vehicle or if he was
actually intoxicated at the time he parked it was highly relevant and should have been
for the jury to consider.
The probative value of the evidence was not tenuous, because it went to the ultimate
issue. Accordingly, Trial Ct abused its discretion in excluding all evidence related to
Burnette's alcohol consumption.
Judge Markel dissented.
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STANDING, INVOKING 5TH
U‐Haul Co. of Arizona v. Rutland, 348 Ga.App. 738 (2/22/19)
Rutland's spouse killed in MVA with driver of rental truck. Police report showed driver,
Mayberry under influence of drugs or alcohol. Rutland sued Mayberry, person who
rented the truck, and U‐Haul of Ariz (owner of truck) and U‐Haul of Ga (rented truck).
Mayberry remained in jail while civil suit proceeded.
Question as to whether the U‐Haul defendants were self‐insured under Ga law
important in determining whether the U‐Haul defendants had limited their liability to
statutory minimum.
Rutland brought separate dec action as to whether there was a cap on U‐Haul's liability
for damages.
U‐Haul moved to dismiss on basis there was not yet any actual controversy; thus,
Rutland lacked standing. Trial Ct denied motion. Rutland also moved to compel disco in
tort suit, (Mayberry refused to answer disco invoking 5th). Trial Ct found Mayberry
entitled to assert 5th.
Ct. App. reversed as to MTD, agreeing with U‐Haul that Rutland lacked standing. Rutland
was simply seeking to confirm that U‐Haul defendants would be obligated to pay the
judgment if and when she prevailed. Thus, she failed to show that her interest was
anything other than merely academic, hypothetical, or colorable; her interest remained
dependent on the jury's verdict in the underlying wrongful death case. Essentially, she
was asking Ct to determine the extent of U‐Haul defendants' liability if Mayberry were
later to be found liable in underlying suit. Ct had no authority to issue advisory opinions.
Regarding the MTC, Ct. remanded to allow Trial Ct to ascertain whether 5th was
appropriate for each response.
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PREMISES LIABILITY
Gresham v. Harris, A18A1790 (3/5/19)
Organizers of a series of parties/ rap and hip‐hop concerts not liable for injuries suffered
during a private dispute between two partygoers, where the organizers were not in
control of the premises and did not knowingly allow an environment to exist that placed
the injured person at greater risk of injury than he would have been elsewhere.
Harris and Geter co‐owned record label (Grand Hustle) and Echo Studios. H + G
organized a week‐long series of parties and musical events. Partygoers, including
Plaintiff Gresham, attended event at Echo Studios and, later that pm, Gresham and
others went to a nightclub. Gresham was employed by Jonathon Carle to ensure that
Carle did not get into fights with nightclub patrons and that tclub patrons did "not get in
any trouble."
While at the nightclub, Carle was wearing gold‐encrusted necklace owned by Michael
Render, (recording artist). At some point, Render noticed necklace was missing. Render
threatened to kill everyone in the building if the necklace was not found and returned.
Gresham recalled seeing Carle stash a gun in a bedroom ceiling at Echo Studios.
Gresham looked there and found the necklace. Others accused Carle of stealing the
chain.
Carle got mad, thinking Gresham had snitched on him. Gresham got scared and called
911. Carle dragged Gresham down a 30‐step flight of stairs and brutally pistol‐whipped
him. Gresham later sued numerous parties, including Harris.
Trial Ct granted Harris’ MSJ (assault result of dispute with 3rd party with whom Gresham
voluntarily associated and that the Ds did not have a duty to rescue him from harm they
did not cause).
Ct App agreed alleged assault took place at Echo Studios was irrelevant because the
dispute between Gresham and Carle was a private dispute about which Gresham had
superior knowledge to that of Harris. Also, agreed that Gresham's conspiracy claim
failed because there can be no cause of action for conspiracy absent proof of any
underlying tort.
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IMMUNITY – MINISTERIAL VS. DISCRETIONARY DUTIES
Llewelyn v. Bryant, 349 Ga.App. 274 (3/7/19)
Llewelyn welcoming students in front of school on a rainy morning when Zackery exited
a school bus. He went back to the bus to retrieve a video game player and exited again.
The bus then struck and killed him. The school's transportation handbook noted that
school personnel should supervise the loading and unloading of school buses.
Zackery's parents sued Llewelyn alleging she was personally negligent in her ministerial
duties of supervising the safe unloading of the bus. In her MSJ, Llewelyn argued that she
was performing discretionary and not ministerial duties when she was greeting children
at the school.
Trial ct denied her motion but granted her motion for interlocutory appeal and reversed
the trial ct..
Distinction between ministerial and discretionary duties.
Public employees, like Llewelyn, may be personally liable for their negligent acts when
they are acting in their official ministerial capacity, but not when they are acting in a
discretionary role.
Ministerial acts are simple and absolute, whereas discretionary acts call for the exercise
of personal deliberation and judgment. The distinction between the two is a matter of
law that is to be decided on a case‐by‐case basis.
For Llewelyn's duties to be considered ministerial, a specific written policy that required
her to perform a specific task must have been created or defined.
Trial ct ruled that the transportation handbook defined the policy and that Llewelyn's
duty to supervise the unloading of the bus was therefore ministerial. The handbook,
however, only stated that school staff must be on duty to supervise children that were
entering and exiting the buses. Ct. App found this vague and indefinite directive did not
rise to the level of a definition of a specific task.
Llewelyn was therefore acting in a discretionary capacity when she greeted children as
they exited the bus, and the trial ct erred in denying her MSJ (being shielded from
personal liability under the doctrine of official immunity).
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BAD FAITH CASE
Nash v. Reed A18A1701 (3/12/19)
Nash was listening to music via headphones while jogging when Reed, who was driving
about 35 m.p.h., struck Nash. Nash sued Reed. Reed eventually sought SJ and attorney's
fees. Prior to Reed’s MSJ, Nash raised additional claims for attorney's fees premised on
stubborn litigation tactics by Reed.
Reed thus sought summary judgment on the additional claims. The trial court denied
summary judgment to Reed on the negligence claims but granted summary judgment to
Reed on Nash's claims for stubborn litigiousness attorney's fees and bad‐faith attorney's
fees. Each appealed.
Ct. App. found trial ct erred by granting SJ on Nash's claim under OCGA §13‐6‐11 for
bad‐faith attorney fees on basis that fees are available under §13‐6‐11, in part, to deter
bad‐faith underlying conduct and that Reed's unsafe driving, if proven, would constitute
such bad‐faith conduct. Then held that trial ct properly denied Nash's claim for attorney
fees under OCGA §13‐6‐11 for stubborn litigiousness where it found that a bona fide
controversy justified Reed's defense of his claims. The court reasoned that such a
controversy was present where Reed identified evidence that supported his conflicting
theory that Nash had run in front of him and caused the collision.
Finally, the court held that the trial court properly denied Reed's MSJ on Nash's
negligence claims finding controversy regarding who had caused the accident and
agreed with the trial court that resolution of fault was properly left to a jury.
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TRIP AND FALL CASE
Simmons v. Universal Protection Services, LLC, 349 Ga.App. 374 (3/12/19)
Simmons tripped and fell over loose mat at AmericasMart shopping center, braking hip
necessitating replacement, UPS provided security services at the ctr as independent
contractor. A UPS employee stated she noticed Simmons walking w/limp and dragging
her foot before she tripped/fell. Simons sued mgr of the shopping ctr, and UPS and the
employee who witnessed her fall.
Trial Ct granted UPS and the employee’s MSJ based on fact they did not own shopping
ctr property, owed no duty to Simmons, and that Simmons has no standing to bring a
claim based on contract between the shopping ctr and UPS.
On appeal, Simmons argued UPS owed duty of care even though they did not own
premises because it had an express contractual duty to keep premises safe for invitees.
Ct. App. rejected argument, noting a business's duty to invitees cannot be delegated.
Moreover, a property owner's duties are inapplicable to independent contractors on
that property. Contract between UPS and shopping ctr was not intended to protect 3rd‐
party beneficiaries, like the Simmons, and those 3rd parties had no rights under that
contract.
Simmons also argued UPS and its employee were liable for personal injury because they
created the unsafe condition that caused the fall. Ct. App. also rejected this argument
because neither UPS nor employee had any ownership interest in or control over the
mat that caused Simmons to trip.
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INKEEPERS – DUTY TO RESCUE
Sheaffer v. Marriott International, 349 Ga.App. 338 (3/11/19)
Sheaffer was in his hotel room when experienced numbness/tingling sensations. Dialed
operator and then hotel emergency number. Then dialed 911 after earlier calls not
answered. EMTs arrived at hotel, but no one at front desk, causing delay in accessing
Sheaffer's room. He was then taken to a medical center where stroke was diagnosed.
Sheaffers sued Marriott claiming delay in Sheaffer's treatment worsened stroke.
Marriott filed MTD and MSJ, arguing that innkeepers have no duty to rescue or monitor
guests if they need medical treatment.
Trial Ct found Marriott did not have a duty to rescue Sheaffer from a peril that Marriott
did not cause and rejected argument that Marriott undertook a duty to protect Sheaffer
by providing an emergency number.
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IMPACT RULE
Warnock V Sandford 825 S.E.2d 922 (3/13/19)
Warnock ran SS, hit Sanford's vehicle. Sanfords sued negligence and gross negligence.
Before closing arguments at trial, Warnock requested a jury charge on Georgia's impact
rule, requiring the jury to connect physical impact and injuries with mental suffering and
emotional distress. The trial court denied that request and instead, over Warnock's
objection, gave a pattern instruction on mental pain and suffering. The court entered
judgment for the Sanfords in the amount of almost $11 million for present and future
pain and suffering. Warnock's motion for a new trial was denied and he appealed.
Warnock's (car X defendant) only argument on appeal was pattern jury instruction failed
to adequately charge on Ga's impact rule, (jury can award damages for emotional
distress only to the extent that the distress was caused by physical injuries).
That rule would require a jury to determine the extent to which Sanford's depression
and PTSD were attributable to a physical brain injury rather than to an emotional
reaction to the consequences of his injuries. Sanfords responded that the impact rule
has no application for physical and mental pain and suffering.
Ct App affirmed, noting the 3 elements of the impact rule: (1) a physical impact, (2) that
causes physical injuries, (3) and those physical injuries cause mental suffering or
emotional distress.
Rule does not apply to all claims concerning negligent conduct, but only to direct claims
for negligent infliction of emotional distress.
Sanfords' complaint did not include a direct claim for negligent infliction of emotional
distress, but only asserted negligence and gross negligence and alleged that Sanford’s
injuries were the direct and proximate result of Warnock's conduct.
Accordingly, impact rule did not apply. Jury charge was not misleading and it sufficiently
instructed jury that Sanford's damages for pain and suffering had to result from
Warnock's negligence.

Chapter 1
71 of 71

SERVICE BY PUBLICATION
Henderson v. James, A19A0632 (6/6/19)
MTD filed on Henderson’s behalf (never been personally served, whereabouts
unknown), on the basis that service by publication was insufficient to confer personal
jurisdiction over him.
Sheriff unable to serve Henderson. When Henderson's whereabouts deemed unknown,
James amended complaint to allege he must be served by publication. She attached
affidavit from counsel and request for order authorizing service by pub. Trial Ct
authorized SBP.
James's counsel then served copy of complaint on Geico, Henderson's insurer, which
asserted lack of personal jurisdiction and insufficient SOP. Geico later filed MTD after
SOL expired. James replied with details of the attempts to serve Henderson. Trial Ct
denied MTD, and Geico filed app for disc review on Henderson's behalf.
Ct. App: Trial court erred in holding SBP was sufficient to confer personal jurisdiction
over Henderson under the facts of case. Due process requires a chosen method of
service to be reasonably certain to give actual notice of the pendency of a proceeding to
interested parties. SBP does not always result in constitutionally valid personal
judgment if the procedures do not provide fair notice. General rule: SBP does not confer
personal jurisdiction over a defendant in a tort action. The only narrow exception is if
the defendant is a resident who is actually present within jurisdiction of the court, who
has actual knowledge of lawsuit, and who willfully hides himself in order to frustrate
personal service. Melton v. Johnson, 242 Ga. 400 (1978).
Henderson did not fall within this narrow exception. James conceded that Henderson
had departed from the county and the state, and the record included no evidence that
Henderson was aware of the lawsuit against him. The trial court therefore erred in
denying the motion to dismiss, and the court reversed the trial court's order and
judgment.
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Carrier Insulation From Liability
“Nothing in this document is intended to
interfere with counsel’s obligation to
provide independent legal judgment in
representing the Insured.”
“It cannot be presumed from the mere
fact of general retention that the client
intended or authorized such an act.”
Plant v. Trust Co. of Columbus, 168 Ga. App. 909 (1983).

The Vibe Defense

Chapter 2
3 of 54

Formal Advisory Opinion No. 86-4
Ethical Propriety of the Plaintiff’s Attorney in a
Personal Injury Case Writing a Letter to the
Insured Defendant Which May Contain Legal
Advice.

Georgia Insurance Defense Precedent
1. Nothing

Deep Dive Discussion

Professor Charles M. Silver
University of Texas

 Pryor & Silver, Defense
Lawyers’ Professional
Responsibilities: Part I –
Excess Exposure Cases, 78
Tex. L. Rev. 599, 651 (2000).
 Pryor & Silver, Defense
Lawyers’ Professional
Responsibilities: Part II –
Contested Coverage Cases,
15 Geo. J. Legal Ethics 29, 90
(2001).
 Barker & Silver, Professional
Responsibilities of
Insurance Defense Counsel,
Matthew Bender & Company,
Inc., a LexisNexis company
(2015).

Chapter 2
4 of 54

Limited Scope is the Overall Key
Rule 1.2 Scope of Representation
...
c) A lawyer may limit the scope and objectives of the
representation if the limitation is reasonable under the
circumstances and the client gives informed consent.
...
Agreements Limiting Scope of Representation
[6] The scope of services to be provided may be
limited by agreement with the client or by the terms
under which the lawyer’s services are made available
to the client. When a lawyer has been retained by an
insurer to represent an insured, for example, the
representation may be limited to matters related to the
insurance coverage.

Informed Consent
Insurance Bad Faith: The Law in Georgia
Sadd, Dodler & Johnson
The attorney should provide
written notice to the insured:
1) the attorney has been hired
by the insurance company
to defend;

5) the attorney intends to
proceed with the defense at
the direction of the insurer;

2) the insurance company
assumes the defense
subject to the terms and
conditions of the applicable
policy;

6) the attorney is subject to
legal and ethical duties
under Georgia law;

3) the insurer has the right to
control the defense;
4) the insurer provides certain
guidelines to attorneys;

7) the insured has the right to
also obtain his own counsel
at his own expense;
8) At any time, the insured
may refuse the defense
offered and proceed with
his own counsel.
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Loyalty and Communication
 Comment 1 to Rule 1.7
 Loyalty and independent judgment are
essential elements in the lawyer’s relationship
to a client
 Communication regarding limited scope of
representation is a critical first step in the
relationship
 Ongoing communication with insurer and insured
regarding all material aspects of the defense
 Disclosure of information from specially retained
expert

Rule 1.7 Conflict of Interest:
General Rule
(a) A lawyer shall not represent or continue to
represent a client if there is a significant risk that the
lawyer’s own interests or the lawyer’s duties to another
client, a former client, or a third person will materially
and adversely affect the presentation of the client.
...
(c) Client informed consent is not permissible if the
representation:
...
(3) involves circumstances rendering it reasonably
unlikely that the lawyers will be able to provide adequate
representation to one or more of the affected clients.
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Confidential Information
 Rule 1.6 - A lawyer shall
maintain in confidence all
information gained in the
professional relationship with a
client, including information the
client has requested to be held
inviolate or the disclosure of
which would be embarrassing or
would likely be detrimental to the
client, unless the client gives
informed consent.
 What if the client does not
consent to the disclosure to the
insurer?

The Exercise of Independent
Professional Judgment
Rule 2.1 – In representing a client, a
lawyer shall exercise independent
professional judgment and render
candid advice. A lawyer should not be
deterred from giving candid advice by
the prospect that the advice will be
unpalatable to the client.
VERSUS
The insurer’s billing guidelines
 Pre-approval
 Administrative/clerical tasks
 Expert retention
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Defense Within Limits
Insurance Policies

Available
Policy Limits
Defense
Costs
Expert Fees

 No per se conflict
of interest
 Requires
transparency with
both the insurer
and the insured
regarding costs
and expenses
incurred

Formal Advisory Opinion No. 86-4
Ethical Propriety of the Plaintiff’s Attorney in
a Personal Injury Case Writing a Letter to the
The
lawyer
for the
insurer
has a duty
Insured
Defendant
Which
May Contain
Legal to
Advice.
inform the insured not only of any offer
lawyer representing
the    
  the
 insured
    and
 
ofThe
settlement;
insurer
thus
faces
an
apparent
dilemma,
but the
         but also of the potential
dilemma is only apparent. He or she represents
liability
ofasthe
insurer
a tobad
the insured
a client
and has for
a duty
keep faith
the
refusal
to informed
accept by
any
reasonable
insured fully
virtue
of the rules ofoffer
ethics. the policy limits.      
within
See Proposed Georgia Rules and Disciplinary Standards of Conduct, Rule 1.4; Rogers
v. Robson, Masters, Ryan, Brumund & Belom, 81 Ill, 2d, 201, 20 Ill. Dec. 816, 207,
N.E. 2d47 (1980).
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Rule 4.3 Dealing with
Unrepresented Person
In dealing on behalf of a client with a person who
is not represented by counsel, a lawyer shall not:
(a) state or imply that the lawyer is
disinterested; when the lawyer knows or
reasonably should know that the unrepresented
person misunderstands the lawyer’s role in the
matter, the lawyer shall make reasonable efforts
to correct the misunderstanding;
(b) give advice other than the advice to secure
counsel
...

Solutions and Best Practices
 Limited representation and informed consent for
the limited scope of the representation
 Rule 1.2 Scope of Representation
 Stay within the defined scope of the
relationship
 Open and regular communications with both the
insurer and the insured regarding material
developments in the case
 Accurate and timely reporting can avoid many
conflict situations
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Rule 1.16 Declining or
Terminating Representation
(a) Except as stated in paragraph (c), a lawyer shall
not represent a client or, where representation has
commenced, shall withdraw from the representation of
a client if:
(1) the representation will result in violation of the
Georgia Rules of Professional Conduct or other law.
...
(c) When a lawyer withdraws it shall be done in
compliance with applicable laws and rules. When
ordered to do so by a tribunal, a lawyer shall continue
representation notwithstanding good cause for
terminating the representation.
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Section 12 – Restatement of the Law of
Liability Insurance
 Section 12 provides that the insurer may be held liable for the
conduct of defense counsel retained to represent the insured,
as well as “negligent selection of defense counsel.”
§ 12 Liability of Insurer for Conduct of Defense
1)

If an insurer undertakes to select counsel to defend a legal action
against the insured and fails to take reasonable care in so doing, the
insurer is subject to liability for the harm caused by any subsequent
negligent act or omission of the selected counsel that is within the
scope of the risk that made the selection of counsel unreasonable.

2)

An insurer is subject to liability for the harm caused by the negligent act
or omission of counsel provided by the insurer to defend a legal action
when the insurer directs the conduct of the counsel with respect to the
negligent act or omission in a manner that overrides the duty of the
counsel to exercise independent professional judgment.

The Restatement of the Law of Liability Insurance – A Reimagining of the Tripartite Relationship

How Good Do You Have to Be?
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The Tripartite Relationship
An insurance defense attorney (hereinafter “Defense Counsel”) may jointly represent the
interests of two clients (the liability insurance company and the insured) where (and only where)
the scope of that joint representation furthers the common interests of both clients. Both the
insurer and the insured share the interests of effectively defending, defeating, or at least
deflating, covered claims made against the insured. This joint representation for a common
purpose creates a tripartite relationship, with Defense Counsel, the insurer and the insured being
equal participants. However, the duties and obligations owed by and to the various parties in the
tripartite relationship differ dramatically. For example, the relationship between the insurer and
the insured is contractual, based on the terms of the insurance policy. Compare this to the
fiduciary relationship between Defense Counsel and the insured, which is governed by the laws
of Georgia and the Georgia Rules of Professional Conduct. The interaction between Defense
Counsel and the insurer, while also an attorney-client relationship, has additional layers of
complexity, in part arising out of the insurer’s payment of Defense Counsel’s bills.
The purpose of this paper is to discuss typical scenarios which arise in the representation
of an insured pursuant to an agreement with the insurer, and provide practical suggestions for
handling these situations. The secondary sources cited in this paper provide an in-depth
evaluation of these issues, competing views and competing case law.

How to Navigate the Tripartite Relationship
Who is the Client?
When Defense Counsel is presented with a new case from an insurer client, the first
question which must be answered is “who is the client?” The overwhelming number of states
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recognize both the insured and the insurer are considered the clients. 1 Indeed, the Georgia State
Bar and Georgia courts have recognized that the insurer is also a client. 2 This also appears to be
the majority rule throughout the country. 3 The answer to this question guides the manner in
which Defense Counsel must conduct himself or herself throughout the course of the
representation, and the duties owed to both the insurer and the insured.
Impermissible Representation
The second question that must be answered is “is the joint representation impermissible
for some reason?” While it is clear that the joint representation of an insurer and an insured is
generally allowed, there are certain unique situations where joint representation is not allowed
and should not be undertaken. Rule 1.7 Conflict of Interest - General Rule, discussed below in
detail, can work to limit joint representation and, in certain circumstances, make it
impermissible. Professor Silver, a leading scholar on the tripartite relationship, describes the
impermissible conflict as follows:
[i]f there is a substantial possibility that the carrier would have the incentive and
opportunity to utilize control of the defense to the policyholder’s detriment, that
constitutes a conflict, precluding a lawyer from allowing the carrier to exercise
control. 4

1

International Association of Defense Counsel; Special Committee on Professional
Responsibility (2003), p. 13.
2
Evans & Berry, Georgia General Liability Insurance (2010), pp. 217-18 and Underwriters Ins.
Co. v. Atlanta Gas Light Co., 248 F.R.D. 663, 671 (N.D. Ga. 2008 referencing “payment of a fee
is commonly the test of employment”).
3
See Douglas Richmond, Insurance Ethics Defense, pp. 2-3 for string citation to state law cases
affirming the “dual client doctrine.”
4
Barker & Silver, Professional Responsibilities of Insurance Defense Counsel, Chapter 6 –
Policyholder’s Rights to Independent Counsel, Section 6.02, p. (emphasis added). See also
Section 6.04(1)(b) for a detailed discussion of situations which do and do not create
impermissible conflicts.
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This comports with Rule 1.7(a), which prohibits representation if there is a significant risk that
the lawyer’s own interests or the lawyer’s duties to another client, a former client, or a third
person will materially and adversely affect the representation of the client.
These types of conflicts arise in certain coverage situations, although not every coverage
question or reservation of rights letter will create an impermissible conflict. There is a lack of
substantive Georgia cases or opinions which would provide guidance in this area.
While generally all agree that if irreconcilable conflicts of interest exist amongst the
clients, independent counsel is required to be funded by a carrier (see comment regarding Bar
Rule 1.7), there are divergent approaches to how that can be accomplished. These range from
the extreme (rejecting the insurer’s proffered defense) to the more common (Cumis counsel per
California law to various forms of aspirational conduct).
Duty of Loyalty, Communication and Confidential Information
After it has been determined that both the insurer and the insured can be represented
jointly, the real work begins. As with any other client, Defense Counsel owes the insured a duty
of loyalty. See Comment 1 to Rule 1.7 (“[l]oyalty and independent judgment are essential
elements in the lawyer’s relationship to a client.”). In the tripartite relationship, the common
interest of the clients is the DEFENSE of the claim. The limitation of the scope of representation
to DEFENSE only is appropriate and necessary, after full consultation with the client. This is
consistent with Rule 1.2(c) – Scope of Representation which expressly provides:
[a] lawyer may limit the scope and objectives of the representation if the
limitation is reasonable under the circumstances and the client gives informed
consent.
Early and complete communication to all concerned regarding the limited scope of
representation, whether it be limited by carrier control or just defense-only responsibilities, is
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critical to managing potential conflicts down the road. Another recommended strategy for
avoiding or reducing irreconcilable conflicts which may arise is the early, complete disclosure of
the limited scope of representation and all that this entails on a continuing basis. 5 The disclosure
of this information can be made through an introductory letter to the client or a candid
face-to-face discussion with the client, which fully lays out the scope, parameters and limitations
of the representation of the insured.
As the case progresses, ALL communications regarding the material aspects of the
defense should be fully communicated to ALL clients. Given the joint interests of the clients, as
well as implied authorization to share information by reason of the insured’s initial contracting
with the carrier to procure the policy, complete information sharing is generally permitted. 6 An
exception might be the retention of a Specially Retained Expert Consultant by counsel, as
damaging opinions by such an expert might be discovered by the adverse party through a client
deposition or discovery request and used to the client’s detriment in the case. Georgia Rule of
Professional Conduct 1.6(a) requires:
A lawyer shall maintain in confidence all information gained in the professional
relationship with a client . . . or would likely be detrimental to the client, unless
the client consents after consultation…
The authors do not believe Defense Counsel has the right to withhold relevant defense
information from the carrier. However, Rule 1.6(a) requires the other client’s permission to share
confidential information – what if that client instructs counsel not to share? Defense Counsel’s
option, where the individual client refuses to consent to disclosure of potentially adverse, yet

5
6

See Sadd, Dolder & Johnson, Insurance Bad Faith - The Law in Georgia, pp. 96-98.
See Appleman’s on Insurance, Section 16.04 (7)(b).
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relevant, information to the carrier client, is to withdraw. 7 Under those circumstances, Defense
Counsel can no longer engage in a completely common mission of defense.

Common Problems Which Arise in the Tripartite Relationship
Problems can arise when Defense Counsel is tempted to depart from the common defense
undertaking or if the clients develop differing interests and attempt to lobby defense counsel to
their side. Rule 1.7 Conflict of Interest - General Rule provides some guidance in this area:
(a)

(c)

A lawyer shall not represent or continue to represent a client if there is a
significant risk that the lawyer’s own interests or the lawyer’s duties to
another client, a former client, or a third person will materially and
adversely affect the representation of the client, except as permitted in (b).
...
Client consent is not permissible if the representation:
...
(2)
includes the assertion of a claim by one client against another
client represented by the lawyer in the same or substantially related
proceeding; or
(3)
involves circumstances rendering it reasonably unlikely that the
lawyer will be able to provide adequate representation to one or
more of the affected clients.

The Georgia Bar has few Formal Advisory Opinions in the area. 8 Subsection (c) comes into play
in many situations, including where disagreements BETWEEN the joint clients exist regarding
coverage, manner of defense, or otherwise, as discussed in more detail below.
Insurer Control of the Litigation and the Duty to Exercise Independent Professional
Judgment
In almost all cases where Defense Counsel is retained by an insurer to represent an
insured, along with a retention letter comes the dreaded billing guidelines. Many insurers,

7

See Douglas Richmond, Insurance Ethics Defense, pp. 26.
Georgia Bar Formal Advisory Opinion No. 05-7 (subrogation concurrent representation on
liquidated personal injury claim permissible where only the most sophisticated of insured could
intelligently waive such a conflict).
Georgia Bar Formal Advisory Opinion 05-11 (most difficult to both defend and, in an
independent matter, seek subrogation against the same client).
8
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through these guidelines, require pre-approval for even the most mundane of defense-related
tasks. Failure to obtain pre-approval can result in Defense Counsel not getting paid for tasks that
were necessary for the defense of the insured. How then, should Defense Counsel comply both
with the guidelines set forth by the insurer and Rule 2.1 –Advisor, which states that:
[i]n representing a client, a lawyer shall exercise independent professional
judgment and render candid advice. 9
This type of conflict most commonly occurs when Defense Counsel makes a recommendation to
the insurer regarding a proposed plan of action, which the insurer refuses to approve. Where the
recommended strategy or action is critical to the defense and Defense Counsel believes the
insured would be harmed by failing to perform that act, a conflict of interest can arise. This is
most critical in cases where there is potential for excess exposure.
The American Bar Association’s Formal Opinion 01-421, Ethical Obligations of a
Lawyer Working Under Insurance Company Guidelines and Other Restrictions, would require
Defense Counsel to first ask the insurer to reconsider the refusal. 10 If the insurer stands firm in its
rejection of the suggested course of action, Defense Counsel must then inform the insured of
his/her recommendation and the insurer’s refusal and seek the insured’s consent to proceed as
directed by the insurer. This would necessarily require a discussion of the risks and benefits of
each proposed course of action. If the insured does not consent, the ABA recommends Defense
Counsel withdraw from the matter as he/she cannot adequately represent the interests of both
parties.

9

See Barker & Silver, Professional Responsibilities of Insurance Defense Counsel, Chapter 11 –
Adjuster Involvement in Defense Planning and Decision Making, for a detailed discussion of this
topic.
10
See American Bar Association’s Formal Opinion 01-421, Ethical Obligations of a Lawyer
Working Under Insurance Company Guidelines and Other Restrictions, at pp. 5-6.
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While this ABA Formal Opinion is not binding, the principle laid out therein dovetails
with the comments to Rule 1.7 Conflict of Interest - General Rule, including Comment 2, as
follows:
Loyalty to a client is impaired when a lawyer cannot consider, recommend or
carry out an appropriate course of action for the client because of the lawyer’s
other competing responsibilities or interests. The conflict in effect forecloses
alternatives that would otherwise be available to the client. Paragraph (a)
addresses such situations. A possible conflict does not itself preclude the
representation. The critical questions are the likelihood that a conflict will
eventuate and, if it does, whether it will materially interfere with the lawyer’s
independent professional judgment in considering alternatives or foreclose
courses of action that reasonably should be pursued on behalf of the client.
Consideration should be given to whether the client wishes to accommodate the
other interest involved.
See also Rule 1.8(f). When presented with this situation, Defense Counsel should evaluate
whether the proposed action or strategy is material to the defense of the insured and, if it is, take
the appropriate steps to inform the insured of the insurer’s decision and advise of the risks.
Extra-Contractual Liability and Settlement
Settlement negotiations can often cause problems for Defense Counsel in the tripartite
relationship. Georgia Bar Formal Advisory Opinion 86-4 unquestionably requires Defense
Counsel inform the insured, as well as the insurer, of “any offer of settlement.” Failing to do so,
especially where the demand is a policy-limit demand, can create legal malpractice problems, in
addition to ethical problems.
More importantly, Formal Advisory Opinion 86-4 also requires a lawyer inform the
insured of:
the potential liability of the insurer for a bad faith refusal to accept any reasonable
offer within the policy limits.
This ethical obligation can create tension between Defense Counsel’s two clients, and often
between Defense Counsel and the insurer. There is also a duty owed to advise a client who is in
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need of legal advice. Often it may be best, where there are issues of coverage and/or excess
exposure, for Defense Counsel not to be involved in settlement evaluation, recommendation, and
even negotiation, as the interests or risk tolerances of the clients may not completely coincide.11
Sometimes withdrawal is required when conflicts between the clients cannot be reconciled and,
hence, the limited defense function cannot be advanced under Georgia Rule of Professional
Conduct Rule 1.16 (a)(1).
Both State Bar’s Advisory Opinion and a plaintiffs’ insurance commentator 12 cite, with
approval, a finding that Defense Counsel who declined to follow his doctor client’s express
instructions not to settle was responsible to his client for settling a claim. 13 After all, the
applicable rules regarding counsel’s obligations are established by the courts, not insurance
companies. 14 On the other hand, defense counsel who elected not to offer the authority given can
be held responsible for the consequences of an excess verdict.
Spotting Coverage Issues and Responding to Coverage Questions from the Insured or
the Insurer
During the defense of a case, there are many matters that could give rise to separate
disputes amongst the clients, wherein Defense Counsel could not properly advise either or both.
This most commonly arises in the tripartite relationship with respect to coverage issues. So what,
if anything, is the Defense Counsel’s obligation to know about insurance coverage questions
and/or to mention it to anyone? The answer to this question implicates several Bar Rules. Rule
1.4 – Communication provides:
11

See Pryor & Silver, Defense Lawyers’ Professional Responsibilities: Part I – Excess Exposure
Cases, 78 Tex. L. Rev. 599, 651 (2000) and Pryor & Silver, Defense Lawyers’ Professional
Responsibilities: Part II – Contested Coverage Cases, 15 Geo. J. Legal Ethics 29, 90 (2001).
12
Sadd, Dolder & Johnson, Insurance Bad Faith - The Law in Georgia (2011).
13
See also Mutuelles Unies v. Kroll & Linstrom, 957 F.2d 707 (9th Cir. 1992) (Defense Counsel
liable for failure to offer more).
14
Mead Corp. v. Liberty Mutual Ins. Co., 107 Ga. App. 167, 171 (1962).
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A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation, shall keep the
client reasonably informed about the status of matters and shall promptly comply
with reasonable requests for information.
This and other rules may well require that counsel who does “spot” a coverage issue or concern
inform the insured that such exists and advise the insured to obtain counsel to evaluate and
pursue same. A common example would be a case with the potential for, but lack of coverage
for, punitive damages. Like with other potential quarrels between the joint clients, the clients
should work these matters out on their own and/or with other counsel and/or seek the ruling of
another court regarding their bilateral dispute. Declaratory judgment proceedings can be properly
used for more than coverage vel non.
These rules are also implicated when Defense Counsel learns of facts during the course of
litigation which could implicate coverage issues, and the question of what to do with that
information can cause problems. Comment [g] to Section 51 of the Restatement of Law
Governing Lawyers states:
a lawyer designated by an insurer to defend an insured owes a duty of care to the
insurer with respect to matters as to which the interests of the insurer and the
insured are not in conflict…however, such a duty does not arises when it would
significantly impair, in the circumstances of the representation, the lawyer’s
performance of obligations to the insured 15
Defense Counsel’s safest course of action is to obtain the informed consent of the insured before
sharing any facts which may jeopardize coverage. If a coverage-jeopardizing fact is material to
the case, it is critical to discuss with the insured the role of the cooperation clause and a potential
breach thereof, and perhaps the clients’ need for coverage counsel.
In any of these scenarios, Defense Counsel should identify the potential coverage issues,
advise the clients to seek counsel on any perceived coverage issues and not counsel either client
15

Restat 3d of the Law Governing Lawyers, § 51, Duty of Care to Certain Nonclients.
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regarding those issues. As the coverage issues unfold, Defense Counsel should not only continue
proper joint communication, but should also seek and obtain the consent and direction of both
clients regarding defense action to be taken. At times, this could require withdrawal if the carrier
persists a course of action (which it may be entitled to take under its contract) to avoid
coverage. 16 An example of where the trail might split and then end for Defense Counsel is when
the carrier wants to implement a strategy of pursuing the insured’s loyal and valued
subcontractors with whom the insured is still in a business relationship.
Defense Within Limits Insurance Policies
Certain types of professional liability policies will erode the total amount of available
policy limits through the payment of attorney fees and expenses of defense counsel. While this
type of policy does not create a per se conflict of interest, it is important for Defense Counsel to
be aware of this policy provision and openly communicate with both the insurer and the insured
as to the total defense costs. This type of communication is especially important in a case with a
risk of excess exposure, as the risk of excess exposure increases as the defense costs increase.

Solutions and Best Practices
There are several tools and tips, in addition to those discussed above, that can assist
Defense Counsel in handling the issues that exists in the tripartite relationship.
The first is the limitation of the scope of the representation to only the defense of the
claim, and informed consent of the insured to the limited representation. Once the limited scope
is established, Defense Counsel should keep within the defined and limited scope and not consult
with the insurer or the insured on issues that come up outside of that scope.

16

See Meadowbrook, Inc. v. Tower Insurance Co., 559 N.W.2d 411 (Minn.1997).
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The second is the need to keep all parties reasonably informed of all material
developments. Communication between Defense Counsel and both clients is a critical and
required piece of the puzzle, and many conflicts can be waived or avoided altogether with
accurate reporting and discussion with both the insurer and the insured.
The third practice tip to keep in mind is that the Georgia Rules of Professional Conduct
should trump billing guidelines. Hence, it is sometimes necessary to “Just Do It” and later try to
get fully compensated.
The fourth, which is the least favorable, is withdrawal. As the discussion above makes
clear, when an impermissible conflict arises, Defense Counsel can no longer continue to
represent the interests of both the insurer and the insured and must withdraw. While this is a
remedy saved only for extreme situations, it is a tool that must be remembered and utilized when
appropriate to protect the interests of each party to the relationship.

CONCLUSION
Navigation of the modern tripartite relationship is possible with vigilance and a full
understanding of the applicable Rules of Professional Conduct, as well as a recognition of the
potential pitfalls. Reference to the Rules, comments and any associated Advisory Opinions is
recommended. It is critical to understand that each scenario is unique and must be examined on
its own to determine how the Rules of Professional Conduct apply to Defense Counsel. There is
not a “one size fits all” answer to the majority of ethical questions that could arise in the context
of the tripartite relationship. Appendix A to this paper contains certain reference materials that
can guide the decision-making in these situations, including the new § 12 Restatement of the
Law of Liability Insurance, which reimagines the entire area.
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Appendix A
Georgia Rules of Professional Conduct
x

Rule 1.2

Scope of Representation and Allocation of Authority Between Client and
Lawyer

x

Rule 1.4

Communication

x

Rule 1.6

Confidentiality of Information

x

Rule 1.7

Conflict of Interest: General Rule

x

Rule 1.8

Conflict of Interest: Prohibited Transactions

x

Rule 1.16

Declining or Terminating Representation

x

Rule 2.1

Advisor

Georgia Formal Advisory Opinions
x

State Bar of Georgia Formal Advisory Opinion No. 05-7

x

State Bar of Georgia Formal Advisory Opinion No. 05-11

x

State Bar of Georgia Formal Advisory Opinion No. 86-4

Restatement
x

The Restatement of the Law of Liability Insurance — A Reimagining of the Tripartite
Relationship
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D 6XEMHFWWRSDUDJUDSKV F DQG G DODZ\HUVKDOODELGHE\DFOLHQW VGHFLVLRQVFRQFHUQLQJWKHVFRSHDQG
REMHFWLYHVRIUHSUHVHQWDWLRQDQGDVUHTXLUHGE\5XOHVKDOOFRQVXOWZLWKWKHFOLHQWDVWRWKHPHDQVE\ZKLFK
WKH\DUHWREHSXUVXHG$ODZ\HUPD\WDNHVXFKDFWLRQRQEHKDOIRIWKHFOLHQWDVLVLPSOLHGO\DXWKRUL]HGWRFDUU\
RXWWKHUHSUHVHQWDWLRQ$ODZ\HUVKDOODELGHE\DFOLHQW VGHFLVLRQZKHWKHUWRVHWWOHDPDWWHU,QDFULPLQDOFDVHWKH
ODZ\HUVKDOODELGHE\WKHFOLHQW VGHFLVLRQDIWHUFRQVXOWDWLRQZLWKWKHODZ\HUDVWRDSOHDWREHHQWHUHGZKHWKHUWR
ZDLYHMXU\WULDODQGZKHWKHUWKHFOLHQWZLOOWHVWLI\
E $ODZ\HU VUHSUHVHQWDWLRQRIDFOLHQWLQFOXGLQJUHSUHVHQWDWLRQE\DSSRLQWPHQWGRHVQRWFRQVWLWXWHDQ
HQGRUVHPHQWRIWKHFOLHQW VSROLWLFDOHFRQRPLFVRFLDORUPRUDOYLHZVRUDFWLYLWLHV
F $ODZ\HUPD\OLPLWWKHVFRSHDQGREMHFWLYHVRIWKHUHSUHVHQWDWLRQLIWKHOLPLWDWLRQLVUHDVRQDEOHXQGHUWKH
FLUFXPVWDQFHVDQGWKHFOLHQWJLYHVLQIRUPHGFRQVHQW
G $ODZ\HUVKDOOQRWFRXQVHODFOLHQWWRHQJDJHLQFRQGXFWWKDWWKHODZ\HUNQRZVLVFULPLQDORUIUDXGXOHQWQRU
NQRZLQJO\DVVLVWDFOLHQWLQVXFKFRQGXFWEXWDODZ\HUPD\GLVFXVVWKHOHJDOFRQVHTXHQFHVRIDQ\SURSRVHG
FRXUVHRIFRQGXFWZLWKDFOLHQWDQGPD\FRXQVHORUDVVLVWDFOLHQWWRPDNHDJRRGIDLWKHIIRUWWRGHWHUPLQHWKH
YDOLGLW\VFRSHPHDQLQJRUDSSOLFDWLRQRIWKHODZ


7KHPD[LPXPSHQDOW\IRUDYLRODWLRQRIWKLV5XOHLVGLVEDUPHQW


&RPPHQW


$OORFDWLRQRI$XWKRULW\EHWZHHQ&OLHQWDQG/DZ\HU


>@3DUDJUDSK D FRQIHUVXSRQWKHFOLHQWWKHXOWLPDWHDXWKRULW\WRGHWHUPLQHWKHSXUSRVHVWREHVHUYHGE\OHJDO
UHSUHVHQWDWLRQZLWKLQWKHOLPLWVLPSRVHGE\ODZDQGWKHODZ\HU VSURIHVVLRQDOREOLJDWLRQV7KHGHFLVLRQVVSHFLILHGLQ
SDUDJUDSK D VXFKDVZKHWKHUWRVHWWOHDFLYLOPDWWHUPXVWDOVREHPDGHE\WKHFOLHQW6HH5XOH D  IRUWKH
ODZ\HU VGXW\WRFRPPXQLFDWHZLWKWKHFOLHQWDERXWVXFKGHFLVLRQV:LWKUHVSHFWWRWKHPHDQVE\ZKLFKWKHFOLHQW V
REMHFWLYHVDUHWREHSXUVXHGWKHODZ\HUVKDOOFRQVXOWZLWKWKHFOLHQWDVUHTXLUHGE\5XOH D  DQGPD\WDNHVXFK
DFWLRQDVLVLPSOLHGO\DXWKRUL]HGWRFDUU\RXWWKHUHSUHVHQWDWLRQ


>@2QRFFDVLRQKRZHYHUDODZ\HUDQGDFOLHQWPD\GLVDJUHHDERXWWKHPHDQVWREHXVHGWRDFFRPSOLVKWKHFOLHQW V
REMHFWLYHV&OLHQWVQRUPDOO\GHIHUWRWKHVSHFLDONQRZOHGJHDQGVNLOORIWKHLUODZ\HUZLWKUHVSHFWWRWKHPHDQVWREHXVHG
WRDFFRPSOLVKWKHLUREMHFWLYHVSDUWLFXODUO\ZLWKUHVSHFWWRWHFKQLFDOOHJDODQGWDFWLFDOPDWWHUV&RQYHUVHO\ODZ\HUV
XVXDOO\GHIHUWRWKHFOLHQWUHJDUGLQJVXFKTXHVWLRQVDVWKHH[SHQVHWREHLQFXUUHGDQGFRQFHUQIRUWKLUGSHUVRQVZKR
PLJKWEHDGYHUVHO\DIIHFWHG%HFDXVHRIWKHYDULHGQDWXUHRIWKHPDWWHUVDERXWZKLFKDODZ\HUDQGFOLHQWPLJKWGLVDJUHH
DQGEHFDXVHWKHDFWLRQVLQTXHVWLRQPD\LPSOLFDWHWKHLQWHUHVWVRIDWULEXQDORURWKHUSHUVRQVWKLV5XOHGRHVQRW
SUHVFULEHKRZVXFKGLVDJUHHPHQWVDUHWREHUHVROYHG2WKHUODZKRZHYHUPD\EHDSSOLFDEOHDQGVKRXOGEHFRQVXOWHG
E\WKHODZ\HU7KHODZ\HUVKRXOGDOVRFRQVXOWZLWKWKHFOLHQWDQGVHHNDPXWXDOO\DFFHSWDEOHUHVROXWLRQRIWKH
GLVDJUHHPHQW,IVXFKHIIRUWVDUHXQDYDLOLQJDQGWKHODZ\HUKDVDIXQGDPHQWDOGLVDJUHHPHQWZLWKWKHFOLHQWWKHODZ\HU
PD\ZLWKGUDZIURPWKHUHSUHVHQWDWLRQ6HH5XOH E  &RQYHUVHO\WKHFOLHQWPD\UHVROYHWKHGLVDJUHHPHQWE\
GLVFKDUJLQJWKHODZ\HU6HH5XOH D  


KWWSVZZZJDEDURUJ+DQGERRNLQGH[FIPKDQGERRNUXOH
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>@$WWKHRXWVHWRIDUHSUHVHQWDWLRQWKHFOLHQWPD\DXWKRUL]HWKHODZ\HUWRWDNHVSHFLILFDFWLRQRQWKHFOLHQW VEHKDOI
ZLWKRXWIXUWKHUFRQVXOWDWLRQ$EVHQWDPDWHULDOFKDQJHLQFLUFXPVWDQFHVDQGVXEMHFWWR5XOHDODZ\HUPD\UHO\RQ
VXFKDQDGYDQFHDXWKRUL]DWLRQ7KHFOLHQWPD\KRZHYHUUHYRNHVXFKDXWKRULW\DWDQ\WLPH


>@,QDFDVHLQZKLFKWKHFOLHQWDSSHDUVWREHVXIIHULQJIURPGLPLQLVKHGFDSDFLW\WKHODZ\HU VGXW\WRDELGHE\WKH
FOLHQW VGHFLVLRQVLVWREHJXLGHGE\UHIHUHQFHWR5XOH


,QGHSHQGHQFHIURP&OLHQW V9LHZVRU$FWLYLWLHV


>@/HJDOUHSUHVHQWDWLRQVKRXOGQRWEHGHQLHGWRSHRSOHZKRDUHXQDEOHWRDIIRUGOHJDOVHUYLFHVRUZKRVHFDXVHLV
FRQWURYHUVLDORUWKHVXEMHFWRISRSXODUGLVDSSURYDO%\WKHVDPHWRNHQUHSUHVHQWLQJDFOLHQWGRHVQRWFRQVWLWXWHDSSURYDO
RIWKHFOLHQW VYLHZVRUDFWLYLWLHV


$JUHHPHQWV/LPLWLQJ6FRSHRI5HSUHVHQWDWLRQ


>@7KHVFRSHRIVHUYLFHVWREHSURYLGHGE\DODZ\HUPD\EHOLPLWHGE\DJUHHPHQWZLWKWKHFOLHQWRUE\WKHWHUPVXQGHU
ZKLFKWKHODZ\HU VVHUYLFHVDUHPDGHDYDLODEOHWRWKHFOLHQW:KHQDODZ\HUKDVEHHQUHWDLQHGE\DQLQVXUHUWRUHSUHVHQW
DQLQVXUHGIRUH[DPSOHWKHUHSUHVHQWDWLRQPD\EHOLPLWHGWRPDWWHUVUHODWHGWRWKHLQVXUDQFHFRYHUDJH$OLPLWHG
UHSUHVHQWDWLRQPD\EHDSSURSULDWHEHFDXVHWKHFOLHQWKDVOLPLWHGREMHFWLYHVIRUWKHUHSUHVHQWDWLRQ,QDGGLWLRQWKHWHUPV
XSRQZKLFKUHSUHVHQWDWLRQLVXQGHUWDNHQPD\H[FOXGHVSHFLILFPHDQVWKDWPLJKWRWKHUZLVHEHXVHGWRDFFRPSOLVKWKH
FOLHQW VREMHFWLYHV6XFKOLPLWDWLRQVPD\H[FOXGHDFWLRQVWKDWWKHFOLHQWWKLQNVDUHWRRFRVWO\RUWKDWWKHODZ\HUUHJDUGVDV
UHSXJQDQWRULPSUXGHQW


>@$OWKRXJKWKLV5XOHDIIRUGVWKHODZ\HUDQGWKHFOLHQWVXEVWDQWLDOODWLWXGHWROLPLWWKHUHSUHVHQWDWLRQWKHOLPLWDWLRQPXVW
EHUHDVRQDEOHXQGHUWKHFLUFXPVWDQFHV,IIRUH[DPSOHDFOLHQW VREMHFWLYHLVOLPLWHGWRVHFXULQJJHQHUDOLQIRUPDWLRQ
DERXWWKHODZWKHFOLHQWQHHGVLQRUGHUWRKDQGOHDFRPPRQDQGW\SLFDOO\XQFRPSOLFDWHGOHJDOSUREOHPWKHODZ\HUDQG
FOLHQWPD\DJUHHWKDWWKHODZ\HU VVHUYLFHVZLOOEHOLPLWHGWRDEULHIWHOHSKRQHFRQVXOWDWLRQ6XFKDOLPLWDWLRQKRZHYHU
ZRXOGQRWEHUHDVRQDEOHLIWKHWLPHDOORWWHGZDVQRWVXIILFLHQWWR\LHOGDGYLFHXSRQZKLFKWKHFOLHQWFRXOGUHO\$OWKRXJK
DQDJUHHPHQWIRUDOLPLWHGUHSUHVHQWDWLRQGRHVQRWH[HPSWDODZ\HUIURPWKHGXW\WRSURYLGHFRPSHWHQWUHSUHVHQWDWLRQ
WKHOLPLWDWLRQLVDIDFWRUWREHFRQVLGHUHGZKHQGHWHUPLQLQJWKHOHJDONQRZOHGJHVNLOOWKRURXJKQHVVDQGSUHSDUDWLRQ
UHDVRQDEO\QHFHVVDU\IRUWKHUHSUHVHQWDWLRQ6HH5XOH


>@$OODJUHHPHQWVFRQFHUQLQJDODZ\HU VUHSUHVHQWDWLRQRIDFOLHQWPXVWDFFRUGZLWKWKH5XOHVRI3URIHVVLRQDO&RQGXFW
DQGRWKHUODZ6HHHJ5XOHVDQG


&ULPLQDO)UDXGXOHQWDQG3URKLELWHG7UDQVDFWLRQV


>@3DUDJUDSK G SURKLELWVDODZ\HUIURPNQRZLQJO\FRXQVHOLQJRUDVVLVWLQJDFOLHQWWRFRPPLWDFULPHRUIUDXG7KLV
SURKLELWLRQKRZHYHUGRHVQRWSUHFOXGHWKHODZ\HUIURPJLYLQJDQKRQHVWRSLQLRQDERXWWKHDFWXDOFRQVHTXHQFHVWKDW
DSSHDUOLNHO\WRUHVXOWIURPDFOLHQW VFRQGXFW1RUGRHVWKHIDFWWKDWDFOLHQWXVHVDGYLFHLQDFRXUVHRIDFWLRQWKDWLV
FULPLQDORUIUDXGXOHQWRILWVHOIPDNHDODZ\HUDSDUW\WRWKHFRXUVHRIDFWLRQ7KHUHLVDFULWLFDOGLVWLQFWLRQEHWZHHQ
SUHVHQWLQJDQDQDO\VLVRIOHJDODVSHFWVRITXHVWLRQDEOHFRQGXFWDQGUHFRPPHQGLQJWKHPHDQVE\ZKLFKDFULPHRUIUDXG
PLJKWEHFRPPLWWHGZLWKLPSXQLW\


>@:KHQWKHFOLHQW VFRXUVHRIDFWLRQKDVDOUHDG\EHJXQDQGLVFRQWLQXLQJWKHODZ\HU VUHVSRQVLELOLW\LVHVSHFLDOO\
GHOLFDWH7KHODZ\HULVUHTXLUHGWRDYRLGDVVLVWLQJWKHFOLHQWIRUH[DPSOHE\GUDIWLQJRUGHOLYHULQJGRFXPHQWVWKDWWKH
ODZ\HUNQRZVDUHIUDXGXOHQWRUE\VXJJHVWLQJKRZWKHZURQJGRLQJPLJKWEHFRQFHDOHG$ODZ\HUPD\QRWFRQWLQXH
DVVLVWLQJDFOLHQWLQFRQGXFWWKDWWKHODZ\HURULJLQDOO\VXSSRVHGZDVOHJDOO\SURSHUEXWWKHQGLVFRYHUVLVFULPLQDORU
IUDXGXOHQW7KHODZ\HUPXVWWKHUHIRUHZLWKGUDZIURPWKHUHSUHVHQWDWLRQRIWKHFOLHQWLQWKHPDWWHU6HH5XOH D ,Q
KWWSVZZZJDEDURUJ+DQGERRNLQGH[FIPKDQGERRNUXOH

Chapter 2
27 of 54


6WDWH%DU+DQGERRN

VRPHFDVHVZLWKGUDZDODORQHPLJKWEHLQVXIILFLHQW,WPD\EHQHFHVVDU\IRUWKHODZ\HUWRJLYHQRWLFHRIWKHIDFWRI
ZLWKGUDZDODQGWRGLVDIILUPDQ\RSLQLRQGRFXPHQWDIILUPDWLRQRUWKHOLNH6HH5XOH


>@:KHUHWKHFOLHQWLVDILGXFLDU\WKHODZ\HUPD\EHFKDUJHGZLWKVSHFLDOREOLJDWLRQVLQGHDOLQJVZLWKDEHQHILFLDU\


>@3DUDJUDSK G DSSOLHVZKHWKHURUQRWWKHGHIUDXGHGSDUW\LVDSDUW\WRWKHWUDQVDFWLRQ+HQFHDODZ\HUPXVWQRW
SDUWLFLSDWHLQDWUDQVDFWLRQWRHIIHFWXDWHFULPLQDORUIUDXGXOHQWYRLGDQFHRIWD[OLDELOLW\3DUDJUDSK G GRHVQRWSUHFOXGH
XQGHUWDNLQJDFULPLQDOGHIHQVHLQFLGHQWWRDJHQHUDOUHWDLQHUIRUOHJDOVHUYLFHVWRDODZIXOHQWHUSULVH7KHODVWFODXVHRI
SDUDJUDSK G UHFRJQL]HVWKDWGHWHUPLQLQJWKHYDOLGLW\RULQWHUSUHWDWLRQRIDVWDWXWHRUUHJXODWLRQPD\UHTXLUHDFRXUVHRI
DFWLRQLQYROYLQJGLVREHGLHQFHRIWKHVWDWXWHRUUHJXODWLRQRURIWKHLQWHUSUHWDWLRQSODFHGXSRQLWE\JRYHUQPHQWDO
DXWKRULWLHV


>@,IDODZ\HUFRPHVWRNQRZRUUHDVRQDEO\VKRXOGNQRZWKDWDFOLHQWH[SHFWVDVVLVWDQFHQRWSHUPLWWHGE\WKH5XOHVRI
3URIHVVLRQDO&RQGXFWRURWKHUODZRULIWKHODZ\HULQWHQGVWRDFWFRQWUDU\WRWKHFOLHQW VLQVWUXFWLRQVWKHODZ\HUPXVW
FRQVXOWZLWKWKHFOLHQWUHJDUGLQJWKHOLPLWDWLRQVRQWKHODZ\HU VFRQGXFW6HH5XOH D  

KWWSVZZZJDEDURUJ+DQGERRNLQGH[FIPKDQGERRNUXOH
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D $ODZ\HUVKDOO
 SURPSWO\LQIRUPWKHFOLHQWRIDQ\GHFLVLRQRUFLUFXPVWDQFHZLWKUHVSHFWWRZKLFKWKHFOLHQW VLQIRUPHG
FRQVHQWDVGHILQHGLQ5XOH K LVUHTXLUHGE\WKHVH5XOHV
 UHDVRQDEO\FRQVXOWZLWKWKHFOLHQWDERXWWKHPHDQVE\ZKLFKWKHFOLHQW VREMHFWLYHVDUHWREH
DFFRPSOLVKHG
 NHHSWKHFOLHQWUHDVRQDEO\LQIRUPHGDERXWWKHVWDWXVRIWKHPDWWHU
 SURPSWO\FRPSO\ZLWKUHDVRQDEOHUHTXHVWVIRULQIRUPDWLRQDQG
 FRQVXOWZLWKWKHFOLHQWDERXWDQ\UHOHYDQWOLPLWDWLRQRQWKHODZ\HU VFRQGXFWZKHQWKHODZ\HUNQRZVWKDW
WKHFOLHQWH[SHFWVDVVLVWDQFHQRWSHUPLWWHGE\WKH5XOHVRI3URIHVVLRQDO&RQGXFWRURWKHUODZ
E $ODZ\HUVKDOOH[SODLQDPDWWHUWRWKHH[WHQWUHDVRQDEO\QHFHVVDU\WRSHUPLWWKHFOLHQWWRPDNHLQIRUPHG
GHFLVLRQVUHJDUGLQJWKHUHSUHVHQWDWLRQ
7KHPD[LPXPSHQDOW\IRUDYLRODWLRQRIWKLV5XOHLVDSXEOLFUHSULPDQG


&RPPHQW


>@5HDVRQDEOHFRPPXQLFDWLRQEHWZHHQWKHODZ\HUDQGWKHFOLHQWLVQHFHVVDU\IRUWKHFOLHQWHIIHFWLYHO\WRSDUWLFLSDWHLQ
WKHUHSUHVHQWDWLRQ


&RPPXQLFDWLQJZLWK&OLHQW


>@,IWKHVH5XOHVUHTXLUHWKDWDSDUWLFXODUGHFLVLRQDERXWWKHUHSUHVHQWDWLRQEHPDGHE\WKHFOLHQWSDUDJUDSK D 
UHTXLUHVWKDWWKHODZ\HUSURPSWO\FRQVXOWZLWKDQGVHFXUHWKHFOLHQW VLQIRUPHGFRQVHQWSULRUWRWDNLQJDFWLRQXQOHVVSULRU
GLVFXVVLRQVZLWKWKHFOLHQWKDYHUHVROYHGZKDWDFWLRQWKHFOLHQWZDQWVWKHODZ\HUWRWDNH)RUH[DPSOHDODZ\HUZKR
UHFHLYHVIURPRSSRVLQJFRXQVHODQRIIHURIVHWWOHPHQWLQDFLYLOFRQWURYHUV\RUDSURIIHUHGSOHDEDUJDLQLQDFULPLQDOFDVH
PXVWSURPSWO\LQIRUPWKHFOLHQWRILWVVXEVWDQFHXQOHVVWKHFOLHQWKDVSUHYLRXVO\LQGLFDWHGWKDWWKHSURSRVDOZLOOEH
DFFHSWDEOHRUXQDFFHSWDEOHRUKDVDXWKRUL]HGWKHODZ\HUWRDFFHSWRUWRUHMHFWWKHRIIHU6HH5XOH D 


>@3DUDJUDSK D  UHTXLUHVWKHODZ\HUWRUHDVRQDEO\FRQVXOWZLWKWKHFOLHQWDERXWWKHPHDQVWREHXVHGWRDFFRPSOLVK
WKHFOLHQW VREMHFWLYHV,QVRPHVLWXDWLRQVGHSHQGLQJRQERWKWKHLPSRUWDQFHRIWKHDFWLRQXQGHUFRQVLGHUDWLRQDQGWKH
IHDVLELOLW\RIFRQVXOWLQJZLWKWKHFOLHQWWKLVGXW\ZLOOUHTXLUHFRQVXOWDWLRQSULRUWRWDNLQJDFWLRQ,QRWKHUFLUFXPVWDQFHV
VXFKDVGXULQJDWULDOZKHQDQLPPHGLDWHGHFLVLRQPXVWEHPDGHWKHH[LJHQF\RIWKHVLWXDWLRQPD\UHTXLUHWKHODZ\HUWR
DFWZLWKRXWSULRUFRQVXOWDWLRQ,QVXFKFDVHVWKHODZ\HUPXVWQRQHWKHOHVVDFWUHDVRQDEO\WRLQIRUPWKHFOLHQWRIDFWLRQVWKH
ODZ\HUKDVWDNHQRQWKHFOLHQW VEHKDOI$GGLWLRQDOO\SDUDJUDSK D  UHTXLUHVWKDWWKHODZ\HUNHHSWKHFOLHQWUHDVRQDEO\
LQIRUPHGDERXWWKHVWDWXVRIWKHPDWWHUVXFKDVVLJQLILFDQWGHYHORSPHQWVDIIHFWLQJWKHWLPLQJRUWKHVXEVWDQFHRIWKH
UHSUHVHQWDWLRQ


>@$ODZ\HU VUHJXODUFRPPXQLFDWLRQZLWKFOLHQWVZLOOPLQLPL]HWKHRFFDVLRQVRQZKLFKDFOLHQWZLOOQHHGWRUHTXHVW
LQIRUPDWLRQFRQFHUQLQJWKHUHSUHVHQWDWLRQ:KHQDFOLHQWPDNHVDUHDVRQDEOHUHTXHVWIRULQIRUPDWLRQKRZHYHU
SDUDJUDSK D  UHTXLUHVSURPSWFRPSOLDQFHZLWKWKHUHTXHVWRULIDSURPSWUHVSRQVHLVQRWIHDVLEOHWKDWWKHODZ\HURU
DPHPEHURIWKHODZ\HU VVWDIIDFNQRZOHGJHUHFHLSWRIWKHUHTXHVWDQGDGYLVHWKHFOLHQWZKHQDUHVSRQVHPD\EH
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H[SHFWHG&OLHQWWHOHSKRQHFDOOVVKRXOGEHSURPSWO\UHWXUQHGRUDFNQRZOHGJHG7KHWLPHOLQHVVRIDODZ\HU V
FRPPXQLFDWLRQPXVWEHMXGJHGE\DOOWKHFRQWUROOLQJIDFWRUV3URPSWFRPPXQLFDWLRQZLWKWKHFOLHQWGRHVQRWHTXDWHWR
LQVWDQWFRPPXQLFDWLRQZLWKWKHFOLHQWDQGLVVXIILFLHQWLIUHDVRQDEOHXQGHUWKHUHOHYDQWFLUFXPVWDQFHV


([SODLQLQJ0DWWHUV


>@7KHFOLHQWVKRXOGKDYHVXIILFLHQWLQIRUPDWLRQWRSDUWLFLSDWHLQWHOOLJHQWO\LQGHFLVLRQVFRQFHUQLQJWKHREMHFWLYHVRIWKH
UHSUHVHQWDWLRQDQGWKHPHDQVE\ZKLFKWKH\DUHWREHSXUVXHGWRWKHH[WHQWWKHFOLHQWLVZLOOLQJDQGDEOHWRGRVR
$GHTXDF\RIFRPPXQLFDWLRQGHSHQGVLQSDUWRQWKHNLQGRIDGYLFHRUDVVLVWDQFHWKDWLVLQYROYHG)RUH[DPSOHZKHUH
WKHUHLVWLPHWRH[SODLQDSURSRVDOPDGHLQDQHJRWLDWLRQWKHODZ\HUVKRXOGUHYLHZDOOLPSRUWDQWSURYLVLRQVZLWKWKHFOLHQW
EHIRUHSURFHHGLQJWRDQDJUHHPHQW,QOLWLJDWLRQDODZ\HUVKRXOGH[SODLQWKHJHQHUDOVWUDWHJ\DQGSURVSHFWVRIVXFFHVV
DQGRUGLQDULO\VKRXOGFRQVXOWWKHFOLHQWRQWDFWLFVWKDWDUHOLNHO\WRUHVXOWLQVLJQLILFDQWH[SHQVHRUWRLQMXUHRUFRHUFH
RWKHUV2QWKHRWKHUKDQGDODZ\HURUGLQDULO\ZLOOQRWEHH[SHFWHGWRGHVFULEHWULDORUQHJRWLDWLRQVWUDWHJ\LQGHWDLO7KH
JXLGLQJSULQFLSOHLVWKDWWKHODZ\HUVKRXOGIXOILOOUHDVRQDEOHFOLHQWH[SHFWDWLRQVIRULQIRUPDWLRQFRQVLVWHQWZLWKWKHGXW\WR
DFWLQWKHFOLHQW VEHVWLQWHUHVWVDQGWKHFOLHQW VRYHUDOOUHTXLUHPHQWVDVWRWKHFKDUDFWHURIUHSUHVHQWDWLRQ,QFHUWDLQ
FLUFXPVWDQFHVVXFKDVZKHQDODZ\HUDVNVDFOLHQWWRFRQVHQWWRDUHSUHVHQWDWLRQDIIHFWHGE\DFRQIOLFWRILQWHUHVWWKH
FOLHQWPXVWJLYHLQIRUPHGFRQVHQWDVGHILQHGLQ5XOH K 


>@2UGLQDULO\WKHLQIRUPDWLRQWREHSURYLGHGLVWKDWDSSURSULDWHIRUDFOLHQWZKRLVDFRPSUHKHQGLQJDQGUHVSRQVLEOH
DGXOW+RZHYHUIXOO\LQIRUPLQJWKHFOLHQWDFFRUGLQJWRWKLVVWDQGDUGPD\EHLPSUDFWLFDEOHIRUH[DPSOHZKHUHWKHFOLHQW
LVDFKLOGRUVXIIHUVIURPGLPLQLVKHGFDSDFLW\6HH5XOH:KHQWKHFOLHQWLVDQRUJDQL]DWLRQRUJURXSLWLVRIWHQ
LPSRVVLEOHRULQDSSURSULDWHWRLQIRUPHYHU\RQHRILWVPHPEHUVDERXWLWVOHJDODIIDLUVRUGLQDULO\WKHODZ\HUVKRXOG
DGGUHVVFRPPXQLFDWLRQVWRWKHDSSURSULDWHRIILFLDOVRIWKHRUJDQL]DWLRQ6HH5XOH:KHUHPDQ\URXWLQHPDWWHUVDUH
LQYROYHGDV\VWHPRIOLPLWHGRURFFDVLRQDOUHSRUWLQJPD\EHDUUDQJHGZLWKWKHFOLHQW


:LWKKROGLQJ,QIRUPDWLRQ


>@,QVRPHFLUFXPVWDQFHVDODZ\HUPD\EHMXVWLILHGLQGHOD\LQJWUDQVPLVVLRQRILQIRUPDWLRQZKHQWKHFOLHQWZRXOGEH
OLNHO\WRUHDFWLPSUXGHQWO\WRDQLPPHGLDWHFRPPXQLFDWLRQ7KXVDODZ\HUPLJKWZLWKKROGDSV\FKLDWULFGLDJQRVLVRID
FOLHQWZKHQWKHH[DPLQLQJSV\FKLDWULVWLQGLFDWHVWKDWGLVFORVXUHZRXOGKDUPWKHFOLHQW$ODZ\HUPD\QRWZLWKKROG
LQIRUPDWLRQWRVHUYHWKHODZ\HU VRZQLQWHUHVWRUFRQYHQLHQFHRUWKHLQWHUHVWVRUFRQYHQLHQFHRIDQRWKHUSHUVRQ5XOHVRU
FRXUWRUGHUVJRYHUQLQJOLWLJDWLRQPD\SURYLGHWKDWLQIRUPDWLRQVXSSOLHGWRDODZ\HUPD\QRWEHGLVFORVHGWRWKHFOLHQW
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58/(&21),'(17,$/,7<2),1)250$7,21

D $ODZ\HUVKDOOPDLQWDLQLQFRQILGHQFHDOOLQIRUPDWLRQJDLQHGLQWKHSURIHVVLRQDOUHODWLRQVKLSZLWKDFOLHQW
LQFOXGLQJLQIRUPDWLRQZKLFKWKHFOLHQWKDVUHTXHVWHGWREHKHOGLQYLRODWHRUWKHGLVFORVXUHRIZKLFKZRXOGEH
HPEDUUDVVLQJRUZRXOGOLNHO\EHGHWULPHQWDOWRWKHFOLHQWXQOHVVWKHFOLHQWJLYHVLQIRUPHGFRQVHQWH[FHSWIRU
GLVFORVXUHVWKDWDUHLPSOLHGO\DXWKRUL]HGLQRUGHUWRFDUU\RXWWKHUHSUHVHQWDWLRQRUDUHUHTXLUHGE\WKHVH5XOHVRU
RWKHUODZRUE\RUGHURIWKH&RXUW
E
 $ODZ\HUPD\UHYHDOLQIRUPDWLRQFRYHUHGE\SDUDJUDSK D ZKLFKWKHODZ\HUUHDVRQDEO\EHOLHYHV
QHFHVVDU\
L WRDYRLGRUSUHYHQWKDUPRUVXEVWDQWLDOILQDQFLDOORVVWRDQRWKHUDVDUHVXOWRIFOLHQWFULPLQDO
FRQGXFWRUWKLUGSDUW\FULPLQDOFRQGXFWFOHDUO\LQYLRODWLRQRIWKHODZ
LL WRSUHYHQWVHULRXVLQMXU\RUGHDWKQRWRWKHUZLVHFRYHUHGE\VXESDUDJUDSK L DERYH
LLL WRHVWDEOLVKDFODLPRUGHIHQVHRQEHKDOIRIWKHODZ\HULQDFRQWURYHUV\EHWZHHQWKHODZ\HUDQG
WKHFOLHQWWRHVWDEOLVKDGHIHQVHWRDFULPLQDOFKDUJHRUFLYLOFODLPDJDLQVWWKHODZ\HUEDVHGXSRQ
FRQGXFWLQZKLFKWKHFOLHQWZDVLQYROYHGRUWRUHVSRQGWRDOOHJDWLRQVLQDQ\SURFHHGLQJFRQFHUQLQJ
WKHODZ\HU VUHSUHVHQWDWLRQRIWKHFOLHQW
LY WRVHFXUHOHJDODGYLFHDERXWWKHODZ\HU VFRPSOLDQFHZLWKWKHVH5XOHV
 ,QDVLWXDWLRQGHVFULEHGLQSDUDJUDSK E   LIWKHFOLHQWKDVDFWHGDWWKHWLPHWKHODZ\HUOHDUQVRIWKH
WKUHDWRIKDUPRUORVVWRDYLFWLPXVHRUGLVFORVXUHLVSHUPLVVLEOHRQO\LIWKHKDUPRUORVVKDVQRW\HW
RFFXUUHG
 %HIRUHXVLQJRUGLVFORVLQJLQIRUPDWLRQSXUVXDQWWRSDUDJUDSK E    L RU LL LIIHDVLEOHWKHODZ\HU
PXVWPDNHDJRRGIDLWKHIIRUWWRSHUVXDGHWKHFOLHQWHLWKHUQRWWRDFWRULIWKHFOLHQWKDVDOUHDG\DFWHGWR
ZDUQWKHYLFWLP
F 7KHODZ\HUPD\ZKHUHWKHODZGRHVQRWRWKHUZLVHUHTXLUHUHYHDOLQIRUPDWLRQWRZKLFKWKHGXW\RI
FRQILGHQWLDOLW\GRHVQRWDSSO\XQGHUSDUDJUDSK E ZLWKRXWEHLQJVXEMHFWHGWRGLVFLSOLQDU\SURFHHGLQJV
G 7KHODZ\HUVKDOOUHYHDOLQIRUPDWLRQXQGHUSDUDJUDSK E DVWKHDSSOLFDEOHODZUHTXLUHV
H 7KHGXW\RIFRQILGHQWLDOLW\VKDOOFRQWLQXHDIWHUWKHFOLHQWODZ\HUUHODWLRQVKLSKDVWHUPLQDWHG
7KHPD[LPXPSHQDOW\IRUDYLRODWLRQRIWKLV5XOHLVGLVEDUPHQW


&RPPHQW


>@7KHODZ\HULVSDUWRIDMXGLFLDOV\VWHPFKDUJHGZLWKXSKROGLQJWKHODZ2QHRIWKHODZ\HU VIXQFWLRQVLVWRDGYLVH
FOLHQWVVRWKDWWKH\DYRLGDQ\YLRODWLRQRIWKHODZLQWKHSURSHUH[HUFLVHRIWKHLUULJKWV


>@7KHREVHUYDQFHRIWKHHWKLFDOREOLJDWLRQRIDODZ\HUWRKROGLQYLRODWHFRQILGHQWLDOLQIRUPDWLRQRIWKHFOLHQWQRWRQO\
IDFLOLWDWHVWKHIXOOGHYHORSPHQWRIIDFWVHVVHQWLDOWRSURSHUUHSUHVHQWDWLRQRIWKHFOLHQWEXWDOVRHQFRXUDJHVSHRSOHWRVHHN
HDUO\OHJDODVVLVWDQFH


>@$OPRVWZLWKRXWH[FHSWLRQFOLHQWVFRPHWRODZ\HUVLQRUGHUWRGHWHUPLQHZKDWWKHLUULJKWVDUHDQGZKDWLVLQWKHPD]H
RIODZVDQGUHJXODWLRQVGHHPHGWREHOHJDODQGFRUUHFW7KHFRPPRQODZUHFRJQL]HVWKDWWKHFOLHQW VFRQILGHQFHVPXVW
EHSURWHFWHGIURPGLVFORVXUH%DVHGXSRQH[SHULHQFHODZ\HUVNQRZWKDWDOPRVWDOOFOLHQWVIROORZWKHDGYLFHJLYHQDQG
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WKHODZLVXSKHOG


>@$IXQGDPHQWDOSULQFLSOHLQWKHFOLHQWODZ\HUUHODWLRQVKLSLVWKDWWKHODZ\HUPDLQWDLQFRQILGHQWLDOLW\RILQIRUPDWLRQ
UHODWLQJWRWKHUHSUHVHQWDWLRQ7KHFOLHQWLVWKHUHE\HQFRXUDJHGWRFRPPXQLFDWHIXOO\DQGIUDQNO\ZLWKWKHODZ\HUHYHQDV
WRHPEDUUDVVLQJRUOHJDOO\GDPDJLQJVXEMHFWPDWWHU


>$@,QIRUPDWLRQJDLQHGLQWKHSURIHVVLRQDOUHODWLRQVKLSLQFOXGHVLQIRUPDWLRQJDLQHGIURPDSHUVRQ SURVSHFWLYHFOLHQW
ZKRGLVFXVVHVWKHSRVVLELOLW\RIIRUPLQJDFOLHQWODZ\HUUHODWLRQVKLSZLWKUHVSHFWWRDPDWWHU(YHQZKHQQRFOLHQWODZ\HU
UHODWLRQVKLSHQVXHVWKHUHVWULFWLRQVDQGH[FHSWLRQVRIWKHVH5XOHVDVWRXVHRUUHYHODWLRQRIWKHLQIRUPDWLRQDSSO\HJ
5XOHVDQG


>@7KHSULQFLSOHRIFRQILGHQWLDOLW\LVJLYHQHIIHFWLQWZRUHODWHGERGLHVRIODZWKHDWWRUQH\FOLHQWSULYLOHJH ZKLFKLQFOXGHV
WKHZRUNSURGXFWGRFWULQH LQWKHODZRIHYLGHQFHDQGWKHUXOHRIFRQILGHQWLDOLW\HVWDEOLVKHGLQSURIHVVLRQDOHWKLFV7KH
DWWRUQH\FOLHQWSULYLOHJHDSSOLHVLQMXGLFLDODQGRWKHUSURFHHGLQJVLQZKLFKDODZ\HUPD\EHFDOOHGDVDZLWQHVVRU
RWKHUZLVHUHTXLUHGWRSURGXFHHYLGHQFHFRQFHUQLQJDFOLHQW7KHUXOHRIFOLHQWODZ\HUFRQILGHQWLDOLW\DSSOLHVLQVLWXDWLRQV
RWKHUWKDQWKRVHZKHUHHYLGHQFHLVVRXJKWIURPWKHODZ\HUWKURXJKFRPSXOVLRQRIODZ5XOHDSSOLHVQRWPHUHO\WR
PDWWHUVFRPPXQLFDWHGLQFRQILGHQFHE\WKHFOLHQWEXWDOVRWRDOOLQIRUPDWLRQJDLQHGLQWKHSURIHVVLRQDOUHODWLRQVKLS
ZKDWHYHULWVVRXUFH$ODZ\HUPD\QRWGLVFORVHVXFKLQIRUPDWLRQH[FHSWDVDXWKRUL]HGRUUHTXLUHGE\WKH5XOHVRI
3URIHVVLRQDO&RQGXFWRURWKHUODZ6HHDOVR6FRSH7KHUHTXLUHPHQWRIPDLQWDLQLQJFRQILGHQWLDOLW\RILQIRUPDWLRQJDLQHG
LQWKHSURIHVVLRQDOUHODWLRQVKLSDSSOLHVWRJRYHUQPHQWODZ\HUVZKRPD\GLVDJUHHZLWKWKHFOLHQW VSROLF\JRDOV


$XWKRUL]HG'LVFORVXUH


>@$ODZ\HULVLPSOLHGO\DXWKRUL]HGWRPDNHGLVFORVXUHVDERXWDFOLHQWZKHQDSSURSULDWHLQFDUU\LQJRXWWKH
UHSUHVHQWDWLRQH[FHSWWRWKHH[WHQWWKDWWKHFOLHQW VLQVWUXFWLRQVRUVSHFLDOFLUFXPVWDQFHVOLPLWWKDWDXWKRULW\,QOLWLJDWLRQ
IRUH[DPSOHDODZ\HUPD\GLVFORVHLQIRUPDWLRQE\DGPLWWLQJDIDFWWKDWFDQQRWSURSHUO\EHGLVSXWHGRULQQHJRWLDWLRQE\
PDNLQJDGLVFORVXUHWKDWIDFLOLWDWHVDVDWLVIDFWRU\FRQFOXVLRQ


>@/DZ\HUVLQDILUPPD\LQWKHFRXUVHRIWKHILUP VSUDFWLFHGLVFORVHWRHDFKRWKHULQIRUPDWLRQUHODWLQJWRDFOLHQWRIWKH
ILUPXQOHVVWKHFOLHQWKDVLQVWUXFWHGWKDWSDUWLFXODULQIRUPDWLRQEHFRQILQHGWRVSHFLILHGODZ\HUV


>$@$ODZ\HU VFRQILGHQWLDOLW\REOLJDWLRQVGRQRWSUHFOXGHDODZ\HUIURPVHFXULQJFRQILGHQWLDOOHJDODGYLFHDERXWWKH
ODZ\HU VSHUVRQDOUHVSRQVLELOLW\WRFRPSO\ZLWKWKHVH5XOHV,QPRVWVLWXDWLRQVGLVFORVLQJLQIRUPDWLRQWRVHFXUHVXFK
DGYLFHZLOOEHLPSOLHGO\DXWKRUL]HGIRUWKHODZ\HUWRFDUU\RXWWKHUHSUHVHQWDWLRQ(YHQZKHQWKHGLVFORVXUHLVQRW
LPSOLHGO\DXWKRUL]HGSDUDJUDSK E  LY SHUPLWVVXFKGLVFORVXUHEHFDXVHRIWKHLPSRUWDQFHRIDODZ\HU VFRPSOLDQFH
ZLWKWKH5XOHVRI3URIHVVLRQDO&RQGXFW


'LVFORVXUH$GYHUVHWR&OLHQW


>@7KHFRQILGHQWLDOLW\UXOHLVVXEMHFWWROLPLWHGH[FHSWLRQV,QEHFRPLQJSULY\WRLQIRUPDWLRQDERXWDFOLHQWDODZ\HUPD\
IRUHVHHWKDWWKHFOLHQWLQWHQGVVHULRXVKDUPWRDQRWKHUSHUVRQ7KHSXEOLFLVEHWWHUSURWHFWHGLIIXOODQGRSHQ
FRPPXQLFDWLRQE\WKHFOLHQWLVHQFRXUDJHGWKDQLILWLVLQKLELWHG


>@6HYHUDOVLWXDWLRQVPXVWEHGLVWLQJXLVKHG)LUVWWKHODZ\HUPD\QRWNQRZLQJO\DVVLVWDFOLHQWLQFRQGXFWWKDWLVFULPLQDO
RUIUDXGXOHQW6HH5XOH G 6LPLODUO\DODZ\HUKDVDGXW\XQGHU5XOH D  QRWWRXVHIDOVHHYLGHQFH


>@6HFRQGWKHODZ\HUPD\KDYHEHHQLQQRFHQWO\LQYROYHGLQSDVWFRQGXFWE\WKHFOLHQWWKDWZDVFULPLQDORUIUDXGXOHQW
,QVXFKDVLWXDWLRQWKHODZ\HUKDVQRWYLRODWHG5XOH G EHFDXVHWRNQRZLQJO\DVVLVWFULPLQDORUIUDXGXOHQWFRQGXFW
UHTXLUHVNQRZLQJWKDWWKHFRQGXFWLVRIWKDWFKDUDFWHU
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>@7KLUGWKHODZ\HUPD\OHDUQWKDWDFOLHQWLQWHQGVSURVSHFWLYHFRQGXFWWKDWLVFULPLQDODQGOLNHO\WRUHVXOWLQGHDWKRU
VXEVWDQWLDOERGLO\KDUP$VVWDWHGLQSDUDJUDSK E  WKHODZ\HUKDVSURIHVVLRQDOGLVFUHWLRQWRUHYHDOLQIRUPDWLRQLQ
RUGHUWRSUHYHQWVXFKFRQVHTXHQFHV7KHODZ\HUPD\PDNHDGLVFORVXUHLQRUGHUWRSUHYHQWGHDWKRUVHULRXVERGLO\
LQMXU\ZKLFKWKHODZ\HUUHDVRQDEO\EHOLHYHVZLOORFFXU,WLVYHU\GLIILFXOWIRUDODZ\HUWRNQRZZKHQVXFKDKHLQRXV
SXUSRVHZLOODFWXDOO\EHFDUULHGRXWIRUWKHFOLHQWPD\KDYHDFKDQJHRIPLQG


>@7KHODZ\HU VH[HUFLVHRIGLVFUHWLRQUHTXLUHVFRQVLGHUDWLRQRIVXFKIDFWRUVDVWKHQDWXUHRIWKHODZ\HU VUHODWLRQVKLS
ZLWKWKHFOLHQWDQGZLWKWKRVHZKRPLJKWEHLQMXUHGE\WKHFOLHQWWKHODZ\HU VRZQLQYROYHPHQWLQWKHWUDQVDFWLRQDQG
IDFWRUVWKDWPD\H[WHQXDWHWKHFRQGXFWLQTXHVWLRQ:KHUHSUDFWLFDOWKHODZ\HUVKRXOGVHHNWRSHUVXDGHWKHFOLHQWWR
WDNHVXLWDEOHDFWLRQ,QDQ\FDVHDGLVFORVXUHDGYHUVHWRWKHFOLHQW VLQWHUHVWVKRXOGEHQRJUHDWHUWKDQWKHODZ\HU
UHDVRQDEO\EHOLHYHVQHFHVVDU\WRWKHSXUSRVH$ODZ\HU VGHFLVLRQQRWWRWDNHSUHYHQWLYHDFWLRQSHUPLWWHGE\SDUDJUDSK
E  GRHVQRWYLRODWHWKLV5XOH


:LWKGUDZDO


>@,IWKHODZ\HU VVHUYLFHVZLOOEHXVHGE\WKHFOLHQWLQPDWHULDOO\IXUWKHULQJDFRXUVHRIFULPLQDORUIUDXGXOHQWFRQGXFW
WKHODZ\HUPXVWZLWKGUDZDVVWDWHGLQ5XOH D  


>@$IWHUZLWKGUDZDOWKHODZ\HULVUHTXLUHGWRUHIUDLQIURPPDNLQJGLVFORVXUHRIWKHFOLHQW VFRQILGHQFHVH[FHSWDV
RWKHUZLVHSURYLGHGLQ5XOH1HLWKHUWKLVUXOHQRU5XOH E QRU5XOH G SUHYHQWVWKHODZ\HUIURPJLYLQJQRWLFH
RIWKHIDFWRIZLWKGUDZDODQGWKHODZ\HUPD\DOVRZLWKGUDZRUGLVDIILUPDQ\RSLQLRQGRFXPHQWDIILUPDWLRQRUWKHOLNH


>@:KHUHWKHFOLHQWLVDQRUJDQL]DWLRQWKHODZ\HUPD\EHLQGRXEWZKHWKHUFRQWHPSODWHGFRQGXFWZLOODFWXDOO\EH
FDUULHGRXWE\WKHRUJDQL]DWLRQ:KHUHQHFHVVDU\WRJXLGHFRQGXFWLQFRQQHFWLRQZLWKWKLV5XOHWKHODZ\HUPD\PDNH
LQTXLU\ZLWKLQWKHRUJDQL]DWLRQDVLQGLFDWHGLQ5XOH E 


'LVSXWH&RQFHUQLQJD/DZ\HU V&RQGXFW


>@:KHUHDOHJDOFODLPRUGLVFLSOLQDU\FKDUJHDOOHJHVFRPSOLFLW\RIWKHODZ\HULQDFOLHQW VFRQGXFWRURWKHUPLVFRQGXFW
RIWKHODZ\HULQYROYLQJUHSUHVHQWDWLRQRIWKHFOLHQWWKHODZ\HUPD\UHVSRQGWRWKHH[WHQWWKHODZ\HUUHDVRQDEO\EHOLHYHV
QHFHVVDU\WRHVWDEOLVKDGHIHQVH7KHVDPHLVWUXHZLWKUHVSHFWWRDFODLPLQYROYLQJWKHFRQGXFWRUUHSUHVHQWDWLRQRID
IRUPHUFOLHQW7KHODZ\HU VULJKWWRUHVSRQGDULVHVZKHQDQDVVHUWLRQRIVXFKFRPSOLFLW\KDVEHHQPDGH3DUDJUDSK E 
LLL GRHVQRWUHTXLUHWKHODZ\HUWRDZDLWWKHFRPPHQFHPHQWRIDQDFWLRQRUSURFHHGLQJWKDWFKDUJHVVXFKFRPSOLFLW\VR
WKDWWKHGHIHQVHPD\EHHVWDEOLVKHGE\UHVSRQGLQJGLUHFWO\WRDWKLUGSDUW\ZKRKDVPDGHVXFKDQDVVHUWLRQ7KHULJKWWR
GHIHQGRIFRXUVHDSSOLHVZKHUHDSURFHHGLQJKDVEHHQFRPPHQFHG:KHUHSUDFWLFDEOHDQGQRWSUHMXGLFLDOWRWKH
ODZ\HU VDELOLW\WRHVWDEOLVKWKHGHIHQVHWKHODZ\HUVKRXOGDGYLVHWKHFOLHQWRIWKHWKLUGSDUW\ VDVVHUWLRQDQGUHTXHVWWKDW
WKHFOLHQWUHVSRQGDSSURSULDWHO\,QDQ\HYHQWGLVFORVXUHVKRXOGEHQRJUHDWHUWKDQWKHODZ\HUUHDVRQDEO\EHOLHYHVLV
QHFHVVDU\WRYLQGLFDWHLQQRFHQFHWKHGLVFORVXUHVKRXOGEHPDGHLQDPDQQHUZKLFKOLPLWVDFFHVVWRWKHLQIRUPDWLRQWRWKH
WULEXQDORURWKHUSHUVRQVKDYLQJDQHHGWRNQRZLWDQGDSSURSULDWHSURWHFWLYHRUGHUVRURWKHUDUUDQJHPHQWVVKRXOGEH
VRXJKWE\WKHODZ\HUWRWKHIXOOHVWH[WHQWSUDFWLFDEOH


>@,IWKHODZ\HULVFKDUJHGZLWKZURQJGRLQJLQZKLFKWKHFOLHQW VFRQGXFWLVLPSOLFDWHGWKHUXOHRIFRQILGHQWLDOLW\VKRXOG
QRWSUHYHQWWKHODZ\HUIURPGHIHQGLQJDJDLQVWWKHFKDUJH6XFKDFKDUJHFDQDULVHLQDFLYLOFULPLQDORUSURIHVVLRQDO
GLVFLSOLQDU\SURFHHGLQJDQGFDQEHEDVHGRQDZURQJDOOHJHGO\FRPPLWWHGE\WKHODZ\HUDJDLQVWWKHFOLHQWRURQD
ZURQJDOOHJHGE\DWKLUGSHUVRQIRUH[DPSOHDSHUVRQFODLPLQJWRKDYHEHHQGHIUDXGHGE\WKHODZ\HUDQGFOLHQWDFWLQJ
WRJHWKHU$ODZ\HUHQWLWOHGWRDIHHLVSHUPLWWHGE\SDUDJUDSK E  LLL WRSURYHWKHVHUYLFHVUHQGHUHGLQDQDFWLRQWR
FROOHFWLW7KLVDVSHFWRIWKHUXOHH[SUHVVHVWKHSULQFLSOHWKDWWKHEHQHILFLDU\RIDILGXFLDU\UHODWLRQVKLSPD\QRWH[SORLWLWWR
WKHGHWULPHQWRIWKHILGXFLDU\$VVWDWHGDERYHWKHODZ\HUPXVWPDNHHYHU\HIIRUWSUDFWLFDEOHWRDYRLGXQQHFHVVDU\
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GLVFORVXUHRILQIRUPDWLRQUHODWLQJWRDUHSUHVHQWDWLRQWROLPLWGLVFORVXUHWRWKRVHKDYLQJWKHQHHGWRNQRZLWDQGWRREWDLQ
SURWHFWLYHRUGHUVRUPDNHRWKHUDUUDQJHPHQWVPLQLPL]LQJWKHULVNRIGLVFORVXUH


'LVFORVXUHV2WKHUZLVH5HTXLUHGRU$XWKRUL]HG


>@7KHDWWRUQH\FOLHQWSULYLOHJHLVGLIIHUHQWO\GHILQHGLQYDULRXVMXULVGLFWLRQV,IDODZ\HULVFDOOHGDVDZLWQHVVWRJLYH
WHVWLPRQ\FRQFHUQLQJDFOLHQWDEVHQWZDLYHUE\WKHFOLHQWSDUDJUDSK D UHTXLUHVWKHODZ\HUWRLQYRNHWKHSULYLOHJHZKHQ
LWLVDSSOLFDEOH7KHODZ\HUPXVWFRPSO\ZLWKWKHILQDORUGHUVRIDFRXUWRURWKHUWULEXQDORIFRPSHWHQWMXULVGLFWLRQ
UHTXLULQJWKHODZ\HUWRJLYHLQIRUPDWLRQDERXWWKHFOLHQW


>@7KH5XOHVRI3URIHVVLRQDO&RQGXFWLQYDULRXVFLUFXPVWDQFHVSHUPLWRUUHTXLUHDODZ\HUWRGLVFORVHLQIRUPDWLRQ
UHODWLQJWRWKHUHSUHVHQWDWLRQ6HH5XOHVDQG,QDGGLWLRQWRWKHVHSURYLVLRQVDODZ\HUPD\EHREOLJDWHG
RUSHUPLWWHGE\RWKHUSURYLVLRQVRIODZWRJLYHLQIRUPDWLRQDERXWDFOLHQW:KHWKHUDQRWKHUSURYLVLRQRIODZVXSHUVHGHV
5XOHLVDPDWWHURILQWHUSUHWDWLRQEH\RQGWKHVFRSHRIWKHVH5XOHVEXWDSUHVXPSWLRQVKRXOGH[LVWDJDLQVWVXFKD
VXSHUVHVVLRQ
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58/(&21)/,&72),17(5(67*(1(5$/58/(

D $ODZ\HUVKDOOQRWUHSUHVHQWRUFRQWLQXHWRUHSUHVHQWDFOLHQWLIWKHUHLVDVLJQLILFDQWULVNWKDWWKHODZ\HU VRZQ
LQWHUHVWVRUWKHODZ\HU VGXWLHVWRDQRWKHUFOLHQWDIRUPHUFOLHQWRUDWKLUGSHUVRQZLOOPDWHULDOO\DQGDGYHUVHO\
DIIHFWWKHUHSUHVHQWDWLRQRIWKHFOLHQWH[FHSWDVSHUPLWWHGLQ E 
E ,IFOLHQWLQIRUPHGFRQVHQWLVSHUPLVVLEOHDODZ\HUPD\UHSUHVHQWDFOLHQWQRWZLWKVWDQGLQJDVLJQLILFDQWULVNRI
PDWHULDODQGDGYHUVHHIIHFWLIHDFKDIIHFWHGFOLHQWRUIRUPHUFOLHQWJLYHVLQIRUPHGFRQVHQWFRQILUPHGLQZULWLQJWR
WKHUHSUHVHQWDWLRQDIWHU
 FRQVXOWDWLRQZLWKWKHODZ\HUSXUVXDQWWR5XOH F 
 KDYLQJUHFHLYHGLQZULWLQJUHDVRQDEOHDQGDGHTXDWHLQIRUPDWLRQDERXWWKHPDWHULDOULVNVRIDQG
UHDVRQDEOHDYDLODEOHDOWHUQDWLYHVWRWKHUHSUHVHQWDWLRQDQG
 KDYLQJEHHQJLYHQWKHRSSRUWXQLW\WRFRQVXOWZLWKLQGHSHQGHQWFRXQVHO
F &OLHQWLQIRUPHGFRQVHQWLVQRWSHUPLVVLEOHLIWKHUHSUHVHQWDWLRQ
 LVSURKLELWHGE\ODZRUWKHVH5XOHV
 LQFOXGHVWKHDVVHUWLRQRIDFODLPE\RQHFOLHQWDJDLQVWDQRWKHUFOLHQWUHSUHVHQWHGE\WKHODZ\HULQWKH
VDPHRUVXEVWDQWLDOO\UHODWHGSURFHHGLQJRU
 LQYROYHVFLUFXPVWDQFHVUHQGHULQJLWUHDVRQDEO\XQOLNHO\WKDWWKHODZ\HUZLOOEHDEOHWRSURYLGHDGHTXDWH
UHSUHVHQWDWLRQWRRQHRUPRUHRIWKHDIIHFWHGFOLHQWV
G 7KRXJKRWKHUZLVHVXEMHFWWRWKHSURYLVLRQVRIWKLV5XOHDSDUWWLPHSURVHFXWRUZKRHQJDJHVLQWKHSULYDWH
SUDFWLFHRIODZPD\UHSUHVHQWDSULYDWHFOLHQWDGYHUVHWRWKHVWDWHRURWKHUSROLWLFDOVXEGLYLVLRQWKDWWKHODZ\HU
UHSUHVHQWVDVDSDUWWLPHSURVHFXWRUH[FHSWZLWKUHJDUGWRPDWWHUVIRUZKLFKWKHSDUWWLPHSURVHFXWRUKDGRUKDV
SURVHFXWRULDODXWKRULW\RUUHVSRQVLELOLW\
7KHPD[LPXPSHQDOW\IRUDYLRODWLRQRIWKLV5XOHLVGLVEDUPHQW


&RPPHQW


/R\DOW\WRD&OLHQW


>@/R\DOW\DQGLQGHSHQGHQWMXGJPHQWDUHHVVHQWLDOHOHPHQWVLQWKHODZ\HU VUHODWLRQVKLSWRDFOLHQW,IDQLPSHUPLVVLEOH
FRQIOLFWRILQWHUHVWH[LVWVEHIRUHUHSUHVHQWDWLRQLVXQGHUWDNHQWKHUHSUHVHQWDWLRQVKRXOGEHGHFOLQHG7KHODZ\HUVKRXOG
DGRSWUHDVRQDEOHSURFHGXUHVDSSURSULDWHIRUWKHVL]HDQGW\SHRIILUPDQGSUDFWLFHWRGHWHUPLQHLQERWKOLWLJDWLRQDQG
QRQOLWLJDWLRQPDWWHUVWKHSDUWLHVDQGLVVXHVLQYROYHGDQGWRGHWHUPLQHZKHWKHUWKHUHDUHDFWXDORUSRWHQWLDOFRQIOLFWVRI
LQWHUHVW


>@/R\DOW\WRDFOLHQWLVLPSDLUHGZKHQDODZ\HUFDQQRWFRQVLGHUUHFRPPHQGRUFDUU\RXWDQDSSURSULDWHFRXUVHRI
DFWLRQIRUWKHFOLHQWEHFDXVHRIWKHODZ\HU VRWKHUFRPSHWLQJUHVSRQVLELOLWLHVRULQWHUHVWV7KHFRQIOLFWLQHIIHFWIRUHFORVHV
DOWHUQDWLYHVWKDWZRXOGRWKHUZLVHEHDYDLODEOHWRWKHFOLHQW3DUDJUDSK D DGGUHVVHVVXFKVLWXDWLRQV$SRVVLEOHFRQIOLFW
GRHVQRWLWVHOISUHFOXGHWKHUHSUHVHQWDWLRQ7KHFULWLFDOTXHVWLRQVDUHWKHOLNHOLKRRGWKDWDFRQIOLFWZLOOHYHQWXDWHDQGLILW
GRHVZKHWKHULWZLOOPDWHULDOO\LQWHUIHUHZLWKWKHODZ\HU VLQGHSHQGHQWSURIHVVLRQDOMXGJPHQWLQFRQVLGHULQJDOWHUQDWLYHVRU
IRUHFORVHFRXUVHVRIDFWLRQWKDWUHDVRQDEO\VKRXOGEHSXUVXHGRQEHKDOIRIWKHFOLHQW&RQVLGHUDWLRQVKRXOGEHJLYHQWR
ZKHWKHUWKHFOLHQWZLVKHVWRDFFRPPRGDWHWKHRWKHULQWHUHVWLQYROYHG
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>@,IDQLPSHUPLVVLEOHFRQIOLFWDULVHVDIWHUUHSUHVHQWDWLRQKDVEHHQXQGHUWDNHQWKHODZ\HUVKRXOGZLWKGUDZIURPWKH
UHSUHVHQWDWLRQ6HH5XOH:KHUHPRUHWKDQRQHFOLHQWLVLQYROYHGDQGWKHODZ\HUZLWKGUDZVEHFDXVHDFRQIOLFW
DULVHVDIWHUUHSUHVHQWDWLRQZKHWKHUWKHODZ\HUPD\FRQWLQXHWRUHSUHVHQWDQ\RIWKHFOLHQWVLVGHWHUPLQHGE\5XOH$V
WRZKHWKHUDFOLHQWODZ\HUUHODWLRQVKLSH[LVWVRUKDYLQJRQFHEHHQHVWDEOLVKHGLVFRQWLQXLQJVHH&RPPHQWWR5XOH
DQG6FRSH


>@$VDJHQHUDOSURSRVLWLRQOR\DOW\WRDFOLHQWSURKLELWVXQGHUWDNLQJUHSUHVHQWDWLRQGLUHFWO\DGYHUVHWRWKDWFOLHQWZLWKRXW
WKDWFOLHQW VLQIRUPHGFRQVHQW7KXVDODZ\HURUGLQDULO\PD\QRWDFWDVDGYRFDWHDJDLQVWDSHUVRQWKHODZ\HUUHSUHVHQWV
LQVRPHRWKHUPDWWHUHYHQLILWLVZKROO\XQUHODWHG3DUDJUDSK G VWDWHVDQH[FHSWLRQWRWKDWJHQHUDOUXOH$SDUWWLPH
SURVHFXWRUGRHVQRWDXWRPDWLFDOO\KDYHDFRQIOLFWRILQWHUHVWLQUHSUHVHQWLQJDSULYDWHFOLHQWZKRLVDGYHUVHWRWKHVWDWHRU
RWKHUSROLWLFDOVXEGLYLVLRQ VXFKDVDFLW\RUFRXQW\ WKDWWKHODZ\HUUHSUHVHQWVDVDSDUWWLPHSURVHFXWRUDOWKRXJKLWLV
SRVVLEOHWKDWLQDSDUWLFXODUFDVHWKHSDUWWLPHSURVHFXWRUFRXOGKDYHDFRQIOLFWRILQWHUHVWXQGHUSDUDJUDSK D 


6LPXOWDQHRXVUHSUHVHQWDWLRQLQXQUHODWHGPDWWHUVRIFOLHQWVZKRVHLQWHUHVWVDUHRQO\JHQHUDOO\DGYHUVHVXFKDVFRPSHWLQJ
HFRQRPLFHQWHUSULVHVGRHVQRWUHTXLUHLQIRUPHGFRQVHQWRIWKHUHVSHFWLYHFOLHQWV


&RQVXOWDWLRQDQG,QIRUPHG&RQVHQW


>@$FOLHQWPD\JLYHLQIRUPHGFRQVHQWWRUHSUHVHQWDWLRQQRWZLWKVWDQGLQJDFRQIOLFW+RZHYHUZKHQDGLVLQWHUHVWHG
ODZ\HUZRXOGFRQFOXGHWKDWWKHFOLHQWVKRXOGQRWDJUHHWRWKHUHSUHVHQWDWLRQXQGHUWKHFLUFXPVWDQFHVWKHODZ\HULQYROYHG
FDQQRWSURSHUO\DVNIRUVXFKDJUHHPHQWRUSURYLGHUHSUHVHQWDWLRQRQWKHEDVLVRIWKHFOLHQW VLQIRUPHGFRQVHQW:KHQ
PRUHWKDQRQHFOLHQWLVLQYROYHGWKHTXHVWLRQRIFRQIOLFWPXVWEHUHVROYHGDVWRHDFKFOLHQW0RUHRYHUWKHUHPD\EH
FLUFXPVWDQFHVZKHUHLWLVLPSRVVLEOHWRPDNHWKHGLVFORVXUHQHFHVVDU\WRREWDLQLQIRUPHGFRQVHQW)RUH[DPSOHZKHQ
WKHODZ\HUUHSUHVHQWVGLIIHUHQWFOLHQWVLQUHODWHGPDWWHUVDQGRQHRIWKHFOLHQWVUHIXVHVWRJLYHLQIRUPHGFRQVHQWWRWKH
GLVFORVXUHQHFHVVDU\WRSHUPLWWKHRWKHUFOLHQWWRPDNHDQLQIRUPHGGHFLVLRQWKHODZ\HUFDQQRWSURSHUO\DVNWKHODWWHUWR
JLYHLQIRUPHGFRQVHQW,ILQIRUPHGFRQVHQWLVZLWKGUDZQWKHODZ\HUVKRXOGFRQVXOW5XOHDQG5XOH


>$@3DUDJUDSK E UHTXLUHVWKHODZ\HUWRREWDLQWKHLQIRUPHGFRQVHQWRIWKHFOLHQWFRQILUPHGLQZULWLQJ6XFKDZULWLQJ
PD\FRQVLVWRIDGRFXPHQWH[HFXWHGE\WKHFOLHQWRURQHWKDWWKHODZ\HUSURPSWO\UHFRUGVDQGWUDQVPLWVWRWKHFOLHQW
IROORZLQJDQRUDOFRQVHQW6HH5XOH E 6HHDOVR5XOH V  ZULWLQJLQFOXGHVHOHFWURQLFWUDQVPLVVLRQ ,ILWLVQRW
IHDVLEOHWRREWDLQRUWUDQVPLWWKHZULWLQJDWWKHWLPHWKHFOLHQWJLYHVLQIRUPHGFRQVHQWWKHQWKHODZ\HUPXVWREWDLQRU
WUDQVPLWLWZLWKLQDUHDVRQDEOHWLPHWKHUHDIWHU6HH5XOH E 7KHUHTXLUHPHQWRIDZULWLQJGRHVQRWVXSSODQWWKHQHHG
LQPRVWFDVHVIRUWKHODZ\HUWRWDONZLWKWKHFOLHQWWRH[SODLQWKHULVNVDQGDGYDQWDJHVLIDQ\RIUHSUHVHQWDWLRQEXUGHQHG
ZLWKDFRQIOLFWRILQWHUHVWDVZHOODVUHDVRQDEO\DYDLODEOHDOWHUQDWLYHVDQGWRDIIRUGWKHFOLHQWDUHDVRQDEOHRSSRUWXQLW\WR
FRQVLGHUWKHULVNVDQGDOWHUQDWLYHVDQGWRUDLVHTXHVWLRQVDQGFRQFHUQV5DWKHUWKHZULWLQJLVUHTXLUHGLQRUGHUWRLPSUHVV
XSRQFOLHQWVWKHVHULRXVQHVVRIWKHGHFLVLRQWKHFOLHQWLVEHLQJDVNHGWRPDNHDQGWRDYRLGGLVSXWHVRUDPELJXLWLHVWKDW
PLJKWODWHURFFXULQWKHDEVHQFHRIDZULWLQJ


/DZ\HU V,QWHUHVWV


>@7KHODZ\HU VSHUVRQDORUHFRQRPLFLQWHUHVWVVKRXOGQRWEHSHUPLWWHGWRKDYHDQDGYHUVHHIIHFWRQUHSUHVHQWDWLRQRID
FOLHQW6HH5XOHVDQG,IWKHSURSULHW\RIDODZ\HU VRZQFRQGXFWLQDWUDQVDFWLRQLVLQVHULRXVTXHVWLRQLWPD\EH
GLIILFXOWRULPSRVVLEOHIRUWKHODZ\HUWRJLYHDFOLHQWREMHFWLYHDGYLFH$ODZ\HUPD\QRWDOORZUHODWHGEXVLQHVVLQWHUHVWV
WRDIIHFWUHSUHVHQWDWLRQIRUH[DPSOHE\UHIHUULQJFOLHQWVWRDQHQWHUSULVHLQZKLFKWKHODZ\HUKDVDQXQGLVFORVHGLQWHUHVW


&RQIOLFWVLQ/LWLJDWLRQ


>@3DUDJUDSK F  SURKLELWVUHSUHVHQWDWLRQRIRSSRVLQJSDUWLHVLQWKHVDPHRUDVLPLODUSURFHHGLQJLQFOXGLQJ
VLPXOWDQHRXVUHSUHVHQWDWLRQRISDUWLHVZKRVHLQWHUHVWVPD\FRQIOLFWVXFKDVFRSODLQWLIIVRUFRGHIHQGDQWV$Q
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LPSHUPLVVLEOHFRQIOLFWPD\H[LVWE\UHDVRQRIVXEVWDQWLDOGLVFUHSDQF\LQWKHSDUWLHV WHVWLPRQ\LQFRPSDWLELOLW\LQSRVLWLRQV
LQUHODWLRQWRDQRSSRVLQJSDUW\RUWKHIDFWWKDWWKHUHDUHVXEVWDQWLDOO\GLIIHUHQWSRVVLELOLWLHVRIVHWWOHPHQWRIWKHFODLPVRU
OLDELOLWLHVLQTXHVWLRQ6XFKFRQIOLFWVFDQDULVHLQFULPLQDOFDVHVDVZHOODVFLYLO7KHSRWHQWLDOIRUFRQIOLFWRILQWHUHVWLQ
UHSUHVHQWLQJPXOWLSOHGHIHQGDQWVLQDFULPLQDOFDVHLVVRJUDYHWKDWRUGLQDULO\DODZ\HUVKRXOGGHFOLQHWRUHSUHVHQWPRUH
WKDQRQHFRGHIHQGDQW2QWKHRWKHUKDQGFRPPRQUHSUHVHQWDWLRQRISHUVRQVKDYLQJVLPLODULQWHUHVWVLVSURSHULIWKHULVN
RIDGYHUVHHIIHFWLVPLQLPDOWKHUHTXLUHPHQWVRISDUDJUDSK E DUHPHWDQGFRQVHQWLVQRWSURKLELWHGE\SDUDJUDSK F 



>@2UGLQDULO\DODZ\HUPD\QRWDFWDVDGYRFDWHDJDLQVWDFOLHQWWKHODZ\HUUHSUHVHQWVLQVRPHRWKHUPDWWHUHYHQLIWKH
RWKHUPDWWHULVZKROO\XQUHODWHG+RZHYHUWKHUHDUHFLUFXPVWDQFHVLQZKLFKDODZ\HUPD\DFWDVDGYRFDWHDJDLQVWD
FOLHQW)RUH[DPSOHDODZ\HUUHSUHVHQWLQJDQHQWHUSULVHZLWKGLYHUVHRSHUDWLRQVPD\DFFHSWHPSOR\PHQWDVDQDGYRFDWH
DJDLQVWWKHHQWHUSULVHLQDQXQUHODWHGPDWWHULIGRLQJVRZLOOQRWDGYHUVHO\DIIHFWWKHODZ\HU VUHODWLRQVKLSZLWKWKH
HQWHUSULVHRUFRQGXFWRIWKHVXLWDQGLIERWKFOLHQWVJLYHLQIRUPHGFRQVHQWDVUHTXLUHGE\SDUDJUDSK E %\WKHVDPH
WRNHQJRYHUQPHQWODZ\HUVLQVRPHFLUFXPVWDQFHVPD\UHSUHVHQWJRYHUQPHQWHPSOR\HHVLQSURFHHGLQJVLQZKLFKD
JRYHUQPHQWHQWLW\LVWKHRSSRVLQJSDUW\7KHSURSULHW\RIFRQFXUUHQWUHSUHVHQWDWLRQFDQGHSHQGRQWKHQDWXUHRIWKH
OLWLJDWLRQ)RUH[DPSOHDVXLWFKDUJLQJIUDXGHQWDLOVFRQIOLFWWRDGHJUHHQRWLQYROYHGLQDVXLWIRUDGHFODUDWRU\MXGJPHQW
FRQFHUQLQJVWDWXWRU\LQWHUSUHWDWLRQ


>@$ODZ\HUPD\UHSUHVHQWSDUWLHVKDYLQJDQWDJRQLVWLFSRVLWLRQVRQDOHJDOTXHVWLRQWKDWKDVDULVHQLQGLIIHUHQWFDVHV
XQOHVVUHSUHVHQWDWLRQRIHLWKHUFOLHQWZRXOGEHDGYHUVHO\DIIHFWHG7KXVLWLVRUGLQDULO\QRWLPSURSHUWRDVVHUWVXFK
SRVLWLRQVLQFDVHVZKLOHWKH\DUHSHQGLQJLQGLIIHUHQWWULDOFRXUWVEXWLWPD\EHLPSURSHUWRGRVRVKRXOGRQHRUPRUHRI
WKHFDVHVUHDFKWKHDSSHOODWHFRXUW


,QWHUHVWRI3HUVRQ3D\LQJIRUD/DZ\HU V6HUYLFH


>@$ODZ\HUPD\EHSDLGIURPDVRXUFHRWKHUWKDQWKHFOLHQWLIWKHFOLHQWLVLQIRUPHGRIWKDWIDFWDQGJLYHVLQIRUPHG
FRQVHQWDQGWKHDUUDQJHPHQWGRHVQRWFRPSURPLVHWKHODZ\HU VGXW\RIOR\DOW\WRWKHFOLHQW6HH5XOH I )RU
H[DPSOHZKHQDQLQVXUHUDQGLWVLQVXUHGKDYHFRQIOLFWLQJLQWHUHVWVLQDPDWWHUDULVLQJIURPDOLDELOLW\LQVXUDQFHDJUHHPHQW
DQGWKHLQVXUHULVUHTXLUHGWRSURYLGHVSHFLDOFRXQVHOIRUWKHLQVXUHGWKHDUUDQJHPHQWVKRXOGDVVXUHWKHVSHFLDOFRXQVHO V
SURIHVVLRQDOLQGHSHQGHQFH6RDOVRZKHQDFRUSRUDWLRQDQGLWVGLUHFWRUVRUHPSOR\HHVDUHLQYROYHGLQDFRQWURYHUV\LQ
ZKLFKWKH\KDYHFRQIOLFWLQJLQWHUHVWVWKHFRUSRUDWLRQPD\SURYLGHIXQGVIRUVHSDUDWHOHJDOUHSUHVHQWDWLRQRIWKHGLUHFWRUV
RUHPSOR\HHVLIWKHFOLHQWVJLYHLQIRUPHGFRQVHQWDQGWKHDUUDQJHPHQWHQVXUHVWKHODZ\HU VSURIHVVLRQDOLQGHSHQGHQFH


1RQOLWLJDWLRQ&RQIOLFWV


>@&RQIOLFWVRILQWHUHVWLQFRQWH[WVRWKHUWKDQOLWLJDWLRQVRPHWLPHVPD\EHGLIILFXOWWRDVVHVV5HOHYDQWIDFWRUVLQ
GHWHUPLQLQJZKHWKHUWKHUHLVSRWHQWLDOIRUPDWHULDODQGDGYHUVHHIIHFWLQFOXGHWKHGXUDWLRQDQGH[WHQWRIWKHODZ\HU V
UHODWLRQVKLSZLWKWKHFOLHQWRUFOLHQWVLQYROYHGWKHIXQFWLRQVEHLQJSHUIRUPHGE\WKHODZ\HUWKHOLNHOLKRRGWKDWDFWXDO
FRQIOLFWZLOODULVHDQGWKHOLNHO\SUHMXGLFHWRWKHFOLHQWIURPWKHFRQIOLFWLILWGRHVDULVH


>@,QDQHJRWLDWLRQFRPPRQUHSUHVHQWDWLRQLVSHUPLVVLEOHZKHUHWKHFOLHQWVDUHJHQHUDOO\DOLJQHGLQLQWHUHVWHYHQWKRXJK
WKHUHLVVRPHGLIIHUHQFHRILQWHUHVWDPRQJWKHP


>@&RQIOLFWTXHVWLRQVPD\DOVRDULVHLQHVWDWHSODQQLQJDQGHVWDWHDGPLQLVWUDWLRQ$ODZ\HUPD\EHFDOOHGXSRQWR
SUHSDUHZLOOVIRUVHYHUDOIDPLO\PHPEHUVVXFKDVKXVEDQGDQGZLIHDQGGHSHQGLQJXSRQWKHFLUFXPVWDQFHVDFRQIOLFW
RILQWHUHVWPD\DULVH,QHVWDWHDGPLQLVWUDWLRQWKHLGHQWLW\RIWKHFOLHQWPD\EHXQFOHDUXQGHUWKHODZRIDSDUWLFXODU
MXULVGLFWLRQ8QGHURQHYLHZWKHFOLHQWLVWKHILGXFLDU\XQGHUDQRWKHUYLHZWKHFOLHQWLVWKHHVWDWHRUWUXVWLQFOXGLQJLWV
EHQHILFLDULHV7KHODZ\HUVKRXOGPDNHFOHDUWKHUHODWLRQVKLSWRWKHSDUWLHVLQYROYHG


>@$ODZ\HUIRUDFRUSRUDWLRQRURWKHURUJDQL]DWLRQZKRLVDOVRDPHPEHURILWVERDUGRIGLUHFWRUVVKRXOGGHWHUPLQH
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ZKHWKHUWKHUHVSRQVLELOLWLHVRIWKHWZRUROHVPD\FRQIOLFW7KHODZ\HUPD\EHFDOOHGRQWRDGYLVHWKHFRUSRUDWLRQLQ
PDWWHUVLQYROYLQJDFWLRQVRIWKHGLUHFWRUV&RQVLGHUDWLRQVKRXOGEHJLYHQWRWKHIUHTXHQF\ZLWKZKLFKVXFKVLWXDWLRQVPD\
DULVHWKHSRWHQWLDOLQWHQVLW\RIWKHFRQIOLFWWKHHIIHFWRIWKHODZ\HU VUHVLJQDWLRQIURPWKHERDUGDQGWKHSRVVLELOLW\RIWKH
FRUSRUDWLRQ VREWDLQLQJOHJDODGYLFHIURPDQRWKHUODZ\HULQVXFKVLWXDWLRQV,IWKHUHLVPDWHULDOULVNWKDWWKHGXDOUROHZLOO
FRPSURPLVHWKHODZ\HU VLQGHSHQGHQFHRISURIHVVLRQDOMXGJPHQWWKHODZ\HUVKRXOGQRWVHUYHDVDGLUHFWRU


&RQIOLFW&KDUJHGE\DQ2SSRVLQJ3DUW\


>@5HVROYLQJTXHVWLRQVRIFRQIOLFWRILQWHUHVWLVSULPDULO\WKHUHVSRQVLELOLW\RIWKHODZ\HUXQGHUWDNLQJWKHUHSUHVHQWDWLRQ
,QOLWLJDWLRQDFRXUWPD\UDLVHWKHTXHVWLRQZKHQWKHUHLVUHDVRQWRLQIHUWKDWWKHODZ\HUKDVQHJOHFWHGWKHUHVSRQVLELOLW\
,QDFULPLQDOFDVHLQTXLU\E\WKHFRXUWLVJHQHUDOO\UHTXLUHGZKHQDODZ\HUUHSUHVHQWVPXOWLSOHGHIHQGDQWV:KHUHWKH
FRQIOLFWLVVXFKDVFOHDUO\WRFDOOLQWRTXHVWLRQWKHIDLURUHIILFLHQWDGPLQLVWUDWLRQRIMXVWLFHRSSRVLQJFRXQVHOPD\SURSHUO\
UDLVHWKHTXHVWLRQ6XFKDQREMHFWLRQVKRXOGEHYLHZHGZLWKFDXWLRQKRZHYHUIRULWFDQEHPLVXVHGDVDWHFKQLTXHRI
KDUDVVPHQW6HH6FRSH
>@)RUWKHSXUSRVHVRI G SDUWWLPHSURVHFXWRUVLQFOXGHEXWDUHQRWOLPLWHGWRSDUWWLPHVROLFLWRUVJHQHUDOSDUW
WLPHDVVLVWDQWVROLFLWRUVJHQHUDOSDUWWLPHSUREDWHFRXUWSURVHFXWRUVSDUWWLPHPDJLVWUDWHFRXUWSURVHFXWRUVSDUWWLPH
PXQLFLSDOFRXUWSURVHFXWRUVVSHFLDODVVLVWDQWDWWRUQH\VJHQHUDOSDUWWLPHMXYHQLOHFRXUWSURVHFXWRUVDQGSURVHFXWRUVSUR
WHP
 
>@3UDJPDWLFFRQVLGHUDWLRQVUHTXLUHWKDWWKHUXOHVWUHDWDODZ\HUVHUYLQJDVDSDUWWLPHSURVHFXWRUGLIIHUHQWO\6HH
7KRPSVRQY6WDWH*D  


6SHFLDO&RQVLGHUDWLRQVLQ&RPPRQ5HSUHVHQWDWLRQ


>@$VWRWKHGXW\RIFRQILGHQWLDOLW\FRQWLQXHGFRPPRQUHSUHVHQWDWLRQZLOODOPRVWFHUWDLQO\EHLQDGHTXDWHLIRQHFOLHQW
DVNVWKHODZ\HUQRWWRGLVFORVHWRWKHRWKHUFOLHQWLQIRUPDWLRQUHOHYDQWWRWKHFRPPRQUHSUHVHQWDWLRQ7KLVLVVREHFDXVH
WKHODZ\HUKDVDQHTXDOGXW\RIOR\DOW\WRHDFKFOLHQWDQGHDFKFOLHQWKDVWKHULJKWWREHLQIRUPHGRIDQ\WKLQJEHDULQJRQ
WKHUHSUHVHQWDWLRQWKDWPLJKWDIIHFWWKDWFOLHQW VLQWHUHVWVDQGWKHULJKWWRH[SHFWWKDWWKHODZ\HUZLOOXVHWKDWLQIRUPDWLRQWR
WKDWFOLHQW VEHQHILW6HH5XOH7KHODZ\HUVKRXOGDWWKHRXWVHWRIWKHFRPPRQUHSUHVHQWDWLRQDQGDVSDUWRIWKH
SURFHVVRIREWDLQLQJHDFKFOLHQW VLQIRUPHGFRQVHQWDGYLVHHDFKFOLHQWWKDWLQIRUPDWLRQZLOOEHVKDUHGDQGWKDWWKHODZ\HU
ZLOOKDYHWRZLWKGUDZLIRQHFOLHQWGHFLGHVWKDWVRPHPDWWHUPDWHULDOWRWKHUHSUHVHQWDWLRQVKRXOGEHNHSWIURPWKHRWKHU
,QOLPLWHGFLUFXPVWDQFHVLWPD\EHDSSURSULDWHIRUWKHODZ\HUWRSURFHHGZLWKWKHUHSUHVHQWDWLRQZKHQWKHFOLHQWVKDYH
DJUHHGDIWHUEHLQJSURSHUO\LQIRUPHGWKDWWKHODZ\HUZLOONHHSFHUWDLQLQIRUPDWLRQFRQILGHQWLDO)RUH[DPSOHWKHODZ\HU
PD\UHDVRQDEO\FRQFOXGHWKDWIDLOXUHWRGLVFORVHRQHFOLHQW VWUDGHVHFUHWVWRDQRWKHUFOLHQWZLOOQRWDGYHUVHO\DIIHFW
UHSUHVHQWDWLRQLQYROYLQJDMRLQWYHQWXUHEHWZHHQWKHFOLHQWVDQGDJUHHWRNHHSWKDWLQIRUPDWLRQFRQILGHQWLDOZLWKWKH
LQIRUPHGFRQVHQWRIERWKFOLHQWV
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58/(&21)/,&72),17(5(67352+,%,7('75$16$&7,216

D $ODZ\HUVKDOOQHLWKHUHQWHULQWRDEXVLQHVVWUDQVDFWLRQZLWKDFOLHQWLIWKHFOLHQWH[SHFWVWKHODZ\HUWRH[HUFLVH
WKHODZ\HU VSURIHVVLRQDOMXGJPHQWWKHUHLQIRUWKHSURWHFWLRQRIWKHFOLHQWQRUVKDOOWKHODZ\HUNQRZLQJO\DFTXLUH
DQRZQHUVKLSSRVVHVVRU\VHFXULW\RURWKHUSHFXQLDU\LQWHUHVWDGYHUVHWRDFOLHQWXQOHVV
 WKHWUDQVDFWLRQDQGWHUPVRQZKLFKWKHODZ\HUDFTXLUHVWKHLQWHUHVWDUHIDLUDQGUHDVRQDEOHWRWKHFOLHQW
DQGDUHIXOO\GLVFORVHGDQGWUDQVPLWWHGLQZULWLQJWRWKHFOLHQWLQDPDQQHUZKLFKFDQEHUHDVRQDEO\
XQGHUVWRRGE\WKHFOLHQW
 WKHFOLHQWLVDGYLVHGLQZULWLQJRIWKHGHVLUDELOLW\RIVHHNLQJDQGLVJLYHQDUHDVRQDEOHRSSRUWXQLW\WR
VHHNWKHDGYLFHRILQGHSHQGHQWFRXQVHOLQWKHWUDQVDFWLRQDQG
 WKHFOLHQWJLYHVLQIRUPHGFRQVHQWLQDZULWLQJVLJQHGE\WKHFOLHQWWRWKHHVVHQWLDOWHUPVRIWKH
WUDQVDFWLRQDQGWKHODZ\HU VUROHLQWKHWUDQVDFWLRQLQFOXGLQJZKHWKHUWKHODZ\HULVUHSUHVHQWLQJWKHFOLHQWLQ
WKHWUDQVDFWLRQ
E $ODZ\HUVKDOOQRWXVHLQIRUPDWLRQJDLQHGLQWKHSURIHVVLRQDOUHODWLRQVKLSZLWKDFOLHQWWRWKHGLVDGYDQWDJHRI
WKHFOLHQWXQOHVVWKHFOLHQWJLYHVLQIRUPHGFRQVHQWH[FHSWDVSHUPLWWHGRUUHTXLUHGE\WKHVH5XOHV
F $ODZ\HUVKDOOQRWSUHSDUHDQLQVWUXPHQWJLYLQJWKHODZ\HURUDSHUVRQUHODWHGWRWKHODZ\HUDVSDUHQW
JUDQGSDUHQWFKLOGJUDQGFKLOGVLEOLQJRUVSRXVHDQ\VXEVWDQWLDOJLIWIURPDFOLHQWLQFOXGLQJDWHVWDPHQWDU\JLIW
H[FHSWZKHUHWKHFOLHQWLVUHODWHGWRWKHGRQHH
G 3ULRUWRWKHFRQFOXVLRQRIUHSUHVHQWDWLRQRIDFOLHQWDODZ\HUVKDOOQRWPDNHRUQHJRWLDWHDQDJUHHPHQWJLYLQJ
WKHODZ\HUOLWHUDU\RUPHGLDULJKWVWRDSRUWUD\DORUDFFRXQWEDVHGLQVXEVWDQWLDOSDUWRQLQIRUPDWLRQUHODWLQJWRWKH
UHSUHVHQWDWLRQ
H $ODZ\HUVKDOOQRWSURYLGHILQDQFLDODVVLVWDQFHWRDFOLHQWLQFRQQHFWLRQZLWKSHQGLQJRUFRQWHPSODWHGOLWLJDWLRQ
H[FHSWWKDW
 DODZ\HUPD\DGYDQFHFRXUWFRVWVDQGH[SHQVHVRIOLWLJDWLRQWKHUHSD\PHQWRIZKLFKPD\EH
FRQWLQJHQWRQWKHRXWFRPHRIWKHPDWWHURU
 DODZ\HUUHSUHVHQWLQJDFOLHQWXQDEOHWRSD\FRXUWFRVWVDQGH[SHQVHVRIOLWLJDWLRQPD\SD\WKRVHFRVWV
DQGH[SHQVHVRQEHKDOIRIWKHFOLHQW
I $ODZ\HUVKDOOQRWDFFHSWFRPSHQVDWLRQIRUUHSUHVHQWLQJDFOLHQWIURPRQHRWKHUWKDQWKHFOLHQWXQOHVV
 WKHFOLHQWJLYHVLQIRUPHGFRQVHQW
 WKHUHLVQRLQWHUIHUHQFHZLWKWKHODZ\HU VLQGHSHQGHQFHRISURIHVVLRQDOMXGJPHQWRUZLWKWKHFOLHQW
ODZ\HUUHODWLRQVKLSDQG
 LQIRUPDWLRQUHODWLQJWRUHSUHVHQWDWLRQRIDFOLHQWLVSURWHFWHGDVUHTXLUHGE\5XOH
J $ODZ\HUZKRUHSUHVHQWVWZRRUPRUHFOLHQWVVKDOOQRWSDUWLFLSDWHLQPDNLQJDQDJJUHJDWHVHWWOHPHQWRIWKH
FODLPVIRURUDJDLQVWWKHFOLHQWVQRULQDFULPLQDOFDVHDQDJJUHJDWHGDJUHHPHQWDVWRJXLOW\RUQRORFRQWHQGHUH
SOHDVXQOHVVHDFKFOLHQWJLYHVLQIRUPHGFRQVHQWLQDZULWLQJVLJQHGE\WKHFOLHQW7KHODZ\HUVGLVFORVXUHVKDOO
LQFOXGHWKHH[LVWHQFHDQGQDWXUHRIDOOFODLPVRUSOHDVLQYROYHGDQGRIWKHSDUWLFLSDWLRQRIHDFKSHUVRQLQWKH
VHWWOHPHQW
K $ODZ\HUVKDOOQRWPDNHDQDJUHHPHQWSURVSHFWLYHO\OLPLWLQJWKHODZ\HU VOLDELOLW\WRDFOLHQWIRUPDOSUDFWLFH
XQOHVVSHUPLWWHGE\ODZDQGWKHFOLHQWLVLQGHSHQGHQWO\UHSUHVHQWHGLQPDNLQJWKHDJUHHPHQWRUVHWWOHDFODLPIRU
VXFKOLDELOLW\ZLWKDQXQUHSUHVHQWHGFOLHQWRUIRUPHUFOLHQWZLWKRXWILUVWDGYLVLQJWKDWSHUVRQLQZULWLQJWKDW
LQGHSHQGHQWUHSUHVHQWDWLRQLVDSSURSULDWHLQFRQQHFWLRQWKHUHZLWK
L $ODZ\HUUHODWHGWRDQRWKHUODZ\HUDVSDUHQWJUDQGSDUHQWFKLOGJUDQGFKLOGVLEOLQJRUVSRXVHVKDOOQRW
UHSUHVHQWDFOLHQWLQDUHSUHVHQWDWLRQGLUHFWO\DGYHUVHWRDSHUVRQZKRPWKHODZ\HUKDVDFWXDONQRZOHGJHLV
KWWSVZZZJDEDURUJ+DQGERRNLQGH[FIPKDQGERRNUXOH
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UHSUHVHQWHGE\WKHRWKHUODZ\HUXQOHVVKLVRUKHUFOLHQWJLYHVLQIRUPHGFRQVHQWUHJDUGLQJWKHUHODWLRQVKLS7KH
GLVTXDOLILFDWLRQVWDWHGLQWKLVSDUDJUDSKLVSHUVRQDODQGLVQRWLPSXWHGWRPHPEHUVRIILUPVZLWKZKRPWKHODZ\HUV
DUHDVVRFLDWHG
M $ODZ\HUVKDOOQRWDFTXLUHDSURSULHWDU\LQWHUHVWLQWKHFDXVHRIDFWLRQRUVXEMHFWPDWWHURIOLWLJDWLRQWKHODZ\HU
LVFRQGXFWLQJIRUDFOLHQWH[FHSWWKDWWKHODZ\HUPD\
 DFTXLUHDOLHQJUDQWHGE\ODZWRVHFXUHWKHODZ\HU VIHHVRUH[SHQVHVDVORQJDVWKHH[HUFLVHRIWKHOLHQ
LVQRWSUHMXGLFLDOWRWKHFOLHQWZLWKUHVSHFWWRWKHVXEMHFWRIWKHUHSUHVHQWDWLRQDQG
 FRQWUDFWZLWKDFOLHQWIRUDUHDVRQDEOHFRQWLQJHQWIHHLQDFLYLOFDVHH[FHSWDVSURKLELWHGE\5XOH
7KHPD[LPXPSHQDOW\IRUDYLRODWLRQRI5XOH E LVGLVEDUPHQW7KHPD[LPXPSHQDOW\IRUDYLRODWLRQRI5XOH D
DQG F  M LVDSXEOLFUHSULPDQG


&RPPHQW


7UDQVDFWLRQV%HWZHHQ&OLHQWDQG/DZ\HU


>$@$VDJHQHUDOSULQFLSOHDOOWUDQVDFWLRQVEHWZHHQFOLHQWDQGODZ\HUVKRXOGEHIDLUDQGUHDVRQDEOHWRWKHFOLHQW7KH
FOLHQWVKRXOGEHIXOO\LQIRUPHGRIWKHWUXHQDWXUHRIWKHODZ\HU VLQWHUHVWRUODFNRILQWHUHVWLQDOODVSHFWVRIWKHWUDQVDFWLRQ
,QVXFKWUDQVDFWLRQVDUHYLHZE\LQGHSHQGHQWFRXQVHORQEHKDOIRIWKHFOLHQWLVRIWHQDGYLVDEOH)XUWKHUPRUHDODZ\HU
PD\QRWH[SORLWLQIRUPDWLRQUHODWLQJWRWKHUHSUHVHQWDWLRQWRWKHFOLHQW VGLVDGYDQWDJH)RUH[DPSOHDODZ\HUZKRKDV
OHDUQHGWKDWWKHFOLHQWLVLQYHVWLQJLQVSHFLILFUHDOHVWDWHPD\QRWZLWKRXWWKHFOLHQW VLQIRUPHGFRQVHQWVHHNWRDFTXLUH
QHDUE\SURSHUW\ZKHUHGRLQJVRZRXOGDGYHUVHO\DIIHFWWKHFOLHQW VSODQIRULQYHVWPHQW3DUDJUDSK D GRHVQRW
KRZHYHUDSSO\WRVWDQGDUGFRPPHUFLDOWUDQVDFWLRQVEHWZHHQWKHODZ\HUDQGWKHFOLHQWIRUSURGXFWVRUVHUYLFHVWKDWWKH
FOLHQWJHQHUDOO\PDUNHWVWRRWKHUVIRUH[DPSOHEDQNLQJRUEURNHUDJHVHUYLFHVPHGLFDOVHUYLFHVSURGXFWVPDQXIDFWXUHG
RUGLVWULEXWHGE\WKHFOLHQWDQGXWLOLWLHV VHUYLFHV,QVXFKWUDQVDFWLRQVWKHODZ\HUKDVQRDGYDQWDJHLQGHDOLQJZLWKWKH
FOLHQWDQGWKHUHVWULFWLRQVLQSDUDJUDSK D DUHXQQHFHVVDU\DQGLPSUDFWLFDEOH



8VHRI,QIRUPDWLRQWRWKH'LVDGYDQWDJHRIWKH&OLHQW



>%@,WLVDJHQHUDOUXOHWKDWDQDWWRUQH\ZLOOQRWEHSHUPLWWHGWRPDNHXVHRINQRZOHGJHRULQIRUPDWLRQDFTXLUHGE\WKH
DWWRUQH\WKURXJKWKHSURIHVVLRQDOUHODWLRQVKLSZLWKWKHFOLHQWRULQWKHFRQGXFWRIWKHFOLHQW VEXVLQHVVWRWKHGLVDGYDQWDJH
RIWKHFOLHQW3DUDJUDSK E IROORZVWKLVJHQHUDOUXOHDQGSURYLGHVWKDWWKHFOLHQWPD\ZDLYHWKLVSURKLELWLRQ+RZHYHULI
WKHZDLYHULVFRQGLWLRQDOWKHGXW\LVRQWKHDWWRUQH\WRFRPSO\ZLWKWKHFRQGLWLRQ


*LIWVIURP&OLHQWV


>@$ODZ\HUPD\DFFHSWDJLIWIURPDFOLHQWLIWKHWUDQVDFWLRQPHHWVJHQHUDOVWDQGDUGVRIIDLUQHVV)RUH[DPSOHDVLPSOH
JLIWVXFKDVDSUHVHQWJLYHQDWDKROLGD\RUDVDWRNHQRIDSSUHFLDWLRQLVSHUPLWWHG,IHIIHFWXDWLRQRIDVXEVWDQWLDOJLIW
UHTXLUHVSUHSDULQJDOHJDOLQVWUXPHQWVXFKDVDZLOORUFRQYH\DQFHKRZHYHUWKHFOLHQWVKRXOGKDYHWKHREMHFWLYHDGYLFH
WKDWDQRWKHUODZ\HUFDQSURYLGH3DUDJUDSK F UHFRJQL]HVDQH[FHSWLRQZKHUHWKHFOLHQWLVDUHODWLYHRIWKHGRQHHRUWKH
JLIWLVQRWVXEVWDQWLDO


/LWHUDU\5LJKWV


>@$QDJUHHPHQWE\ZKLFKDODZ\HUDFTXLUHVOLWHUDU\RUPHGLDULJKWVFRQFHUQLQJWKHVXEMHFWRIWKHUHSUHVHQWDWLRQFUHDWHV
DFRQIOLFWEHWZHHQWKHLQWHUHVWRIWKHFOLHQWDQGWKHSHUVRQDOLQWHUHVWRIWKHODZ\HU0HDVXUHVVXLWDEOHLQWKHUHSUHVHQWDWLRQ
RIWKHFOLHQWPD\GHWUDFWIURPWKHSXEOLFDWLRQYDOXHRIDQDFFRXQWRIWKHUHSUHVHQWDWLRQ3DUDJUDSK G GRHVQRWSURKLELWD
ODZ\HUUHSUHVHQWLQJDFOLHQWLQDWUDQVDFWLRQFRQFHUQLQJOLWHUDU\SURSHUW\IURPDJUHHLQJWKDWWKHODZ\HU VIHHVKDOOFRQVLVW
RIDVKDUHLQRZQHUVKLSLQWKHSURSHUW\LIWKHDUUDQJHPHQWFRQIRUPVWR5XOHDQGSDUDJUDSK M RIWKLV5XOH
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)LQDQFLDO$VVLVWDQFHWR&OLHQWV


>@3DUDJUDSK H HOLPLQDWHVWKHIRUPHUUHTXLUHPHQWWKDWWKHFOLHQWUHPDLQXOWLPDWHO\OLDEOHIRUILQDQFLDODVVLVWDQFH
SURYLGHGE\WKHODZ\HU,WIXUWKHUOLPLWVSHUPLWWHGDVVLVWDQFHWRFRXUWFRVWVDQGH[SHQVHVGLUHFWO\UHODWHGWROLWLJDWLRQ
$FFRUGLQJO\SHUPLWWHGH[SHQVHVZRXOGLQFOXGHH[SHQVHVRILQYHVWLJDWLRQPHGLFDOGLDJQRVWLFZRUNFRQQHFWHGZLWKWKH
PDWWHUXQGHUOLWLJDWLRQDQGWUHDWPHQWQHFHVVDU\IRUWKHGLDJQRVLVDQGWKHFRVWVRIREWDLQLQJDQGSUHVHQWLQJHYLGHQFH
3HUPLWWHGH[SHQVHVZRXOGQRWLQFOXGHOLYLQJH[SHQVHVRUPHGLFDOH[SHQVHVRWKHUWKDQWKRVHOLVWHGDERYH


3D\PHQWIRUD/DZ\HU V6HUYLFHVIURP2QH2WKHU7KDQ7KH&OLHQW



>@/DZ\HUVDUHIUHTXHQWO\DVNHGWRUHSUHVHQWDFOLHQWXQGHUFLUFXPVWDQFHVLQZKLFKDWKLUGSHUVRQZLOOFRPSHQVDWHWKH
ODZ\HULQZKROHRULQSDUW7KHWKLUGSHUVRQPLJKWEHDUHODWLYHRUIULHQGDQLQGHPQLWRU VXFKDVDOLDELOLW\LQVXUDQFH
FRPSDQ\ RUDFRFOLHQW VXFKDVDFRUSRUDWLRQVXHGDORQJZLWKRQHRUPRUHRILWVHPSOR\HHV %HFDXVHWKLUGSDUW\
SD\HUVIUHTXHQWO\KDYHLQWHUHVWVWKDWGLIIHUIURPWKRVHRIWKHFOLHQWLQFOXGLQJLQWHUHVWVLQPLQLPL]LQJWKHDPRXQWVSHQWRQ
WKHUHSUHVHQWDWLRQDQGLQOHDUQLQJKRZWKHUHSUHVHQWDWLRQLVSURJUHVVLQJODZ\HUVDUHSURKLELWHGIURPDFFHSWLQJRU
FRQWLQXLQJVXFKUHSUHVHQWDWLRQVXQOHVVWKHODZ\HUGHWHUPLQHVWKDWWKHUHZLOOEHQRLQWHUIHUHQFHZLWKWKHODZ\HU V
LQGHSHQGHQWSURIHVVLRQDOMXGJPHQWDQGWKHUHLVLQIRUPHGFRQVHQWIURPWKHFOLHQW6HHDOVR5XOH F  SURKLELWLQJ
LQWHUIHUHQFHZLWKDODZ\HU VSURIHVVLRQDOMXGJPHQWE\RQHZKRUHFRPPHQGVHPSOR\VRUSD\VWKHODZ\HUWRUHQGHUOHJDO
VHUYLFHVIRUDQRWKHU 


6HWWOHPHQWRI$JJUHJDWHG&ODLPV


>@3DUDJUDSK J UHTXLUHVLQIRUPHGFRQVHQW7KLVUHTXLUHPHQWLVQRWPHWE\DEODQNHWFRQVHQWSULRUWRVHWWOHPHQWWKDWWKH
PDMRULW\GHFLVLRQZLOOUXOH


$JUHHPHQWVWR/LPLW/LDELOLW\


>@$ODZ\HUPD\QRWFRQGLWLRQDQDJUHHPHQWWRZLWKGUDZRUWKHUHWXUQRIDFOLHQW VGRFXPHQWVRQWKHFOLHQW VUHOHDVHRI
FODLPV+RZHYHUWKLVSDUDJUDSKLVQRWLQWHQGHGWRDSSO\WRFXVWRPDU\TXDOLILFDWLRQVDQGOLPLWDWLRQVLQRSLQLRQVDQG
PHPRUDQGD


>@$ODZ\HUVKRXOGQRWVHHNSURVSHFWLYHO\E\FRQWUDFWRURWKHUPHDQVWROLPLWWKHODZ\HU VLQGLYLGXDOOLDELOLW\WRDFOLHQW
IRUWKHODZ\HU VPDOSUDFWLFH$ODZ\HUZKRKDQGOHVWKHDIIDLUVRIDFOLHQWSURSHUO\KDVQRQHHGWRDWWHPSWWROLPLWOLDELOLW\
IRUWKHODZ\HU VSURIHVVLRQDODFWLYLWLHVDQGRQHZKRGRHVQRWKDQGOHWKHDIIDLUVRIFOLHQWVSURSHUO\VKRXOGQRWEHSHUPLWWHG
WRGRVR$ODZ\HUPD\KRZHYHUSUDFWLFHODZDVDSDUWQHUPHPEHURUVKDUHKROGHURIDOLPLWHGOLDELOLW\SDUWQHUVKLS
SURIHVVLRQDODVVRFLDWLRQOLPLWHGOLDELOLW\FRPSDQ\RUSURIHVVLRQDOFRUSRUDWLRQ


)DPLO\5HODWLRQVKLSV%HWZHHQ/DZ\HUV


>@3DUDJUDSK L DSSOLHVWRUHODWHGODZ\HUVZKRDUHLQGLIIHUHQWILUPV5HODWHGODZ\HUVLQWKHVDPHILUPDUHJRYHUQHGE\
5XOHVDQG


$FTXLVLWLRQRI,QWHUHVWLQ/LWLJDWLRQ


>@3DUDJUDSK M VWDWHVWKHWUDGLWLRQDOJHQHUDOUXOHWKDWODZ\HUVDUHSURKLELWHGIURPDFTXLULQJDSURSULHWDU\LQWHUHVWLQ
OLWLJDWLRQ7KLVJHQHUDOUXOHZKLFKKDVLWVEDVLVLQWKHFRPPRQODZSURKLELWLRQRIFKDPSHUW\DQGPDLQWHQDQFHLVVXEMHFW
WRVSHFLILFH[FHSWLRQVGHYHORSHGLQGHFLVLRQDOODZDQGFRQWLQXHGLQWKHVH5XOHVVXFKDVWKHH[FHSWLRQIRUUHDVRQDEOH
KWWSVZZZJDEDURUJ+DQGERRNLQGH[FIPKDQGERRNUXOH
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FRQWLQJHQWIHHVVHWIRUWKLQ5XOHDQGWKHH[FHSWLRQIRUODZ\HU VIHHVDQGIRUFHUWDLQDGYDQFHVRIFRVWVRIOLWLJDWLRQVHW
IRUWKLQSDUDJUDSK H 
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58/('(&/,1,1*257(50,1$7,1*5(35(6(17$7,21

D ([FHSWDVVWDWHGLQSDUDJUDSK F DODZ\HUVKDOOQRWUHSUHVHQWDFOLHQWRUZKHUHUHSUHVHQWDWLRQKDV
FRPPHQFHGVKDOOZLWKGUDZIURPWKHUHSUHVHQWDWLRQRIDFOLHQWLI
 WKHUHSUHVHQWDWLRQZLOOUHVXOWLQYLRODWLRQRIWKH*HRUJLD5XOHVRI3URIHVVLRQDO&RQGXFWRURWKHUODZ
 WKHODZ\HU VSK\VLFDORUPHQWDOFRQGLWLRQPDWHULDOO\LPSDLUVWKHODZ\HU VDELOLW\WRUHSUHVHQWWKHFOLHQWRU
 WKHODZ\HULVGLVFKDUJHG
E H[FHSWDVVWDWHGLQSDUDJUDSK F DODZ\HUPD\ZLWKGUDZIURPUHSUHVHQWLQJDFOLHQWLIZLWKGUDZDOFDQEH
DFFRPSOLVKHGZLWKRXWPDWHULDODGYHUVHHIIHFWRQWKHLQWHUHVWVRIWKHFOLHQWRULI
 WKHFOLHQWSHUVLVWVLQDFRXUVHRIDFWLRQLQYROYLQJWKHODZ\HU VVHUYLFHVWKDWWKHODZ\HUUHDVRQDEO\
EHOLHYHVLVFULPLQDORUIUDXGXOHQW
 WKHFOLHQWKDVXVHGWKHODZ\HU VVHUYLFHVWRSHUSHWUDWHDFULPHRUIUDXG
 WKHFOLHQWLQVLVWVXSRQSXUVXLQJDQREMHFWLYHWKDWWKHODZ\HUFRQVLGHUVUHSXJQDQWRULPSUXGHQW
 WKHFOLHQWIDLOVVXEVWDQWLDOO\WRIXOILOODQREOLJDWLRQWRWKHODZ\HUUHJDUGLQJWKHODZ\HU VVHUYLFHVDQGKDV
EHHQJLYHQUHDVRQDEOHZDUQLQJWKDWWKHODZ\HUZLOOZLWKGUDZXQOHVVWKHREOLJDWLRQLVIXOILOOHG
 WKHUHSUHVHQWDWLRQZLOOUHVXOWLQDQXQUHDVRQDEOHILQDQFLDOEXUGHQRQWKHODZ\HURUKDVEHHQUHQGHUHG
XQUHDVRQDEO\GLIILFXOWE\WKHFOLHQWRU
 RWKHUJRRGFDXVHIRUZLWKGUDZDOH[LVWV
F :KHQDODZ\HUZLWKGUDZVLWVKDOOEHGRQHLQFRPSOLDQFHZLWKDSSOLFDEOHODZVDQGUXOHV:KHQRUGHUHGWRGR
VRE\DWULEXQDODODZ\HUVKDOOFRQWLQXHUHSUHVHQWDWLRQQRWZLWKVWDQGLQJJRRGFDXVHIRUWHUPLQDWLQJWKH
UHSUHVHQWDWLRQ
G 8SRQWHUPLQDWLRQRIUHSUHVHQWDWLRQDODZ\HUVKDOOWDNHVWHSVWRWKHH[WHQWUHDVRQDEO\SUDFWLFDEOHWRSURWHFWD
FOLHQW VLQWHUHVWVVXFKDVJLYLQJUHDVRQDEOHQRWLFHWRWKHFOLHQWDOORZLQJWLPHIRUHPSOR\PHQWRIRWKHUFRXQVHO
VXUUHQGHULQJSDSHUVDQGSURSHUW\WRZKLFKWKHFOLHQWLVHQWLWOHGDQGUHIXQGLQJDQ\DGYDQFHSD\PHQWRIIHHWKDWKDV
QRWEHHQHDUQHG
7KHPD[LPXPSHQDOW\IRUDYLRODWLRQRIWKLV5XOHLVDSXEOLFUHSULPDQG


&RPPHQW


>@$ODZ\HUVKRXOGQRWDFFHSWUHSUHVHQWDWLRQLQDPDWWHUXQOHVVLWFDQEHSHUIRUPHGFRPSHWHQWO\SURPSWO\ZLWKRXW
LPSURSHUFRQIOLFWRILQWHUHVWDQGWRFRPSOHWLRQ%XWVHH5XOH F 6FRSHRI5HSUHVHQWDWLRQ


0DQGDWRU\:LWKGUDZDO


>@$ODZ\HURUGLQDULO\PXVWGHFOLQHRUZLWKGUDZIURPUHSUHVHQWDWLRQLIWKHFOLHQWGHPDQGVWKDWWKHODZ\HUHQJDJHLQ
FRQGXFWWKDWLVLOOHJDORUYLRODWHVWKH*HRUJLD5XOHVRI3URIHVVLRQDO&RQGXFWRURWKHUODZ7KHODZ\HULVQRWREOLJHGWR
GHFOLQHRUZLWKGUDZVLPSO\EHFDXVHWKHFOLHQWVXJJHVWVVXFKDFRXUVHRIFRQGXFWDFOLHQWPD\PDNHVXFKDVXJJHVWLRQLQ
WKHKRSHWKDWDODZ\HUZLOOQRWEHFRQVWUDLQHGE\DSURIHVVLRQDOREOLJDWLRQ


>@:KHQDODZ\HUKDVEHHQDSSRLQWHGWRUHSUHVHQWDFOLHQWZLWKGUDZDORUGLQDULO\UHTXLUHVDSSURYDORIWKHDSSRLQWLQJ
DXWKRULW\6HHDOVR5XOH$FFHSWLQJ$SSRLQWPHQWV'LIILFXOW\PD\EHHQFRXQWHUHGLIZLWKGUDZDOLVEDVHGRQWKH
FOLHQW VGHPDQGWKDWWKHODZ\HUHQJDJHLQXQSURIHVVLRQDOFRQGXFW7KHFRXUWPD\ZLVKDQH[SODQDWLRQIRUWKHZLWKGUDZDO
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ZKLOHWKHODZ\HUPD\EHERXQGWRNHHSFRQILGHQWLDOWKHIDFWVWKDWZRXOGFRQVWLWXWHVXFKDQH[SODQDWLRQ7KHODZ\HU V
VWDWHPHQWWKDWSURIHVVLRQDOFRQVLGHUDWLRQVUHTXLUHWHUPLQDWLRQRIWKHUHSUHVHQWDWLRQRUGLQDULO\VKRXOGEHDFFHSWHGDV
VXIILFLHQW


'LVFKDUJH


>@$FOLHQWKDVDULJKWWRGLVFKDUJHDODZ\HUDWDQ\WLPHZLWKRUZLWKRXWFDXVHVXEMHFWWROLDELOLW\IRUSD\PHQWIRUWKH
ODZ\HU VVHUYLFHV:KHUHIXWXUHGLVSXWHDERXWWKHZLWKGUDZDOPD\EHDQWLFLSDWHGLWPD\EHDGYLVDEOHWRSUHSDUHD
ZULWWHQVWDWHPHQWUHFLWLQJWKHFLUFXPVWDQFHV


>@:KHWKHUDFOLHQWFDQGLVFKDUJHDSSRLQWHGFRXQVHOPD\GHSHQGRQDSSOLFDEOHODZ7RWKHH[WHQWSRVVLEOHWKHODZ\HU
VKRXOGJLYHWKHFOLHQWDQH[SODQDWLRQRIWKHFRQVHTXHQFHV7KHVHFRQVHTXHQFHVPD\LQFOXGHDGHFLVLRQE\WKHDSSRLQWLQJ
DXWKRULW\WKDWDSSRLQWPHQWRIVXFFHVVRUFRXQVHOLVXQMXVWLILHGWKXVUHTXLULQJWKHFOLHQWWREHVHOIUHSUHVHQWHG


>@,IWKHFOLHQWLVPHQWDOO\LQFRPSHWHQWWKHFOLHQWPD\ODFNWKHOHJDOFDSDFLW\WRGLVFKDUJHWKHODZ\HUDQGLQDQ\HYHQW
WKHGLVFKDUJHPD\EHVHULRXVO\DGYHUVHWRWKHFOLHQW VLQWHUHVWV7KHODZ\HUVKRXOGPDNHVSHFLDOHIIRUWWRKHOSWKHFOLHQW
FRQVLGHUWKHFRQVHTXHQFHVDQGLQDQH[WUHPHFDVHPD\LQLWLDWHSURFHHGLQJVIRUDFRQVHUYDWRUVKLSRUVLPLODUSURWHFWLRQ
RIWKHFOLHQW6HH5XOH&OLHQWXQGHUD'LVDELOLW\


2SWLRQDO:LWKGUDZDO


>@7KHODZ\HUKDVWKHRSWLRQWRZLWKGUDZLILWFDQEHDFFRPSOLVKHGZLWKRXWPDWHULDODGYHUVHHIIHFWRQWKHFOLHQW V
LQWHUHVWV:LWKGUDZDOLVDOVRMXVWLILHGLIWKHFOLHQWSHUVLVWVLQDFRXUVHRIDFWLRQWKDWWKHODZ\HUUHDVRQDEO\EHOLHYHVLV
FULPLQDORUIUDXGXOHQWIRUDODZ\HULVQRWUHTXLUHGWREHDVVRFLDWHGZLWKVXFKFRQGXFWHYHQLIWKHODZ\HUGRHVQRWIXUWKHU
LW:LWKGUDZDOLVDOVRSHUPLWWHGLIWKHODZ\HU VVHUYLFHVZHUHPLVXVHGLQWKHSDVWHYHQLIWKDWZRXOGPDWHULDOO\SUHMXGLFH
WKHFOLHQW7KHODZ\HUDOVRPD\ZLWKGUDZZKHUHWKHFOLHQWLQVLVWVRQDUHSXJQDQWRULPSUXGHQWREMHFWLYH7KHODZ\HU V
VWDWHPHQWWKDWSURIHVVLRQDOFRQVLGHUDWLRQVUHTXLUHWHUPLQDWLRQRIWKHUHSUHVHQWDWLRQRUGLQDULO\VKRXOGEHDFFHSWHGDV
VXIILFLHQW


>@$ODZ\HUPD\ZLWKGUDZLIWKHFOLHQWUHIXVHVWRDELGHE\WKHWHUPVRIDQDJUHHPHQWUHODWLQJWRWKHUHSUHVHQWDWLRQVXFK
DVDQDJUHHPHQWFRQFHUQLQJIHHVRUFRXUWFRVWVRUDQDJUHHPHQWOLPLWLQJWKHREMHFWLYHVRIWKHUHSUHVHQWDWLRQ


$VVLVWLQJWKH&OLHQWXSRQ:LWKGUDZDO


>@(YHQLIWKHODZ\HUKDVEHHQXQIDLUO\GLVFKDUJHGE\WKHFOLHQWDODZ\HUPXVWWDNHDOOUHDVRQDEOHVWHSVWRPLWLJDWHWKH
FRQVHTXHQFHVWRWKHFOLHQW


>@:KHWKHURUQRWDODZ\HUIRUDQRUJDQL]DWLRQPD\XQGHUFHUWDLQXQXVXDOFLUFXPVWDQFHVKDYHDOHJDOREOLJDWLRQWRWKH
RUJDQL]DWLRQDIWHUZLWKGUDZLQJRUEHLQJGLVFKDUJHGE\WKHRUJDQL]DWLRQ VKLJKHVWDXWKRULW\LVEH\RQGWKHVFRSHRIWKHVH
5XOHV
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58/($'9,625

,QUHSUHVHQWLQJDFOLHQWDODZ\HUVKDOOH[HUFLVHLQGHSHQGHQWSURIHVVLRQDOMXGJPHQWDQGUHQGHUFDQGLGDGYLFH$ODZ\HU
VKRXOGQRWEHGHWHUUHGIURPJLYLQJFDQGLGDGYLFHE\WKHSURVSHFWWKDWWKHDGYLFHZLOOEHXQSDODWDEOHWRWKHFOLHQW


7KHPD[LPXPSHQDOW\IRUDYLRODWLRQRIWKLV5XOHLVGLVEDUPHQW


&RPPHQW


6FRSHRI$GYLFH


>@$FOLHQWLVHQWLWOHGWRVWUDLJKWIRUZDUGDGYLFHH[SUHVVLQJWKHODZ\HU VKRQHVWDVVHVVPHQW/HJDODGYLFHRIWHQLQYROYHV
XQSOHDVDQWIDFWVDQGDOWHUQDWLYHVWKDWDFOLHQWPD\EHGLVLQFOLQHGWRFRQIURQW,QSUHVHQWLQJDGYLFHDODZ\HUHQGHDYRUVWR
VXVWDLQWKHFOLHQW VPRUDOHDQGPD\SXWDGYLFHLQDVDFFHSWDEOHDIRUPDVKRQHVW\SHUPLWV+RZHYHUDODZ\HUVKRXOGQRW
EHGHWHUUHGIURPJLYLQJFDQGLGDGYLFHE\WKHSURVSHFWWKDWWKHDGYLFHZLOOEHXQSDODWDEOHWRWKHFOLHQW


>@,QUHQGHULQJDGYLFHDODZ\HUPD\UHIHUQRWRQO\WRODZEXWWRRWKHUFRQVLGHUDWLRQVVXFKDVPRUDOHFRQRPLFVRFLDO
DQGSROLWLFDOIDFWRUVWKDWPD\EHUHOHYDQWWRWKHFOLHQW VVLWXDWLRQ$GYLFHFRXFKHGLQQDUURZO\OHJDOWHUPVPD\EHRIOLWWOH
YDOXHWRDFOLHQWHVSHFLDOO\ZKHUHSUDFWLFDOFRQVLGHUDWLRQVVXFKDVFRVWRUHIIHFWVRQRWKHUSHRSOHDUHSUHGRPLQDQW
3XUHO\WHFKQLFDOOHJDODGYLFHWKHUHIRUHFDQVRPHWLPHVEHLQDGHTXDWH,WLVSURSHUIRUDODZ\HUWRUHIHUWRUHOHYDQWPRUDO
DQGHWKLFDOFRQVLGHUDWLRQVLQJLYLQJDGYLFH


>@$FOLHQWPD\H[SUHVVO\RULPSOLHGO\DVNWKHODZ\HUIRUSXUHO\WHFKQLFDODGYLFH:KHQVXFKDUHTXHVWLVPDGHE\D
FOLHQWH[SHULHQFHGLQOHJDOPDWWHUVWKHODZ\HUPD\DFFHSWLWDWIDFHYDOXH:KHQVXFKDUHTXHVWLVPDGHE\DFOLHQW
LQH[SHULHQFHGLQOHJDOPDWWHUVKRZHYHUWKHODZ\HU VUHVSRQVLELOLW\DVDGYLVRUPD\LQFOXGHLQGLFDWLQJWKDWPRUHPD\EH
LQYROYHGWKDQVWULFWO\OHJDOFRQVLGHUDWLRQV


>@0DWWHUVWKDWJREH\RQGVWULFWO\OHJDOTXHVWLRQVPD\DOVREHLQWKHGRPDLQRIDQRWKHUSURIHVVLRQ)DPLO\PDWWHUVFDQ
LQYROYHSUREOHPVZLWKLQWKHSURIHVVLRQDOFRPSHWHQFHRISV\FKLDWU\FOLQLFDOSV\FKRORJ\RUVRFLDOZRUNEXVLQHVVPDWWHUV
FDQLQYROYHSUREOHPVZLWKLQWKHFRPSHWHQFHRIWKHDFFRXQWLQJSURIHVVLRQRURIILQDQFLDOVSHFLDOLVWV:KHUHFRQVXOWDWLRQ
ZLWKDSURIHVVLRQDOLQDQRWKHUILHOGLVLWVHOIVRPHWKLQJDFRPSHWHQWODZ\HUZRXOGUHFRPPHQGWKHODZ\HUVKRXOGPDNH
VXFKDUHFRPPHQGDWLRQ$WWKHVDPHWLPHDODZ\HU VDGYLFHDWLWVEHVWRIWHQFRQVLVWVRIUHFRPPHQGLQJDFRXUVHRI
DFWLRQLQWKHIDFHRIFRQIOLFWLQJUHFRPPHQGDWLRQVRIH[SHUWV


2IIHULQJ$GYLFH


>@,QJHQHUDODODZ\HULVQRWH[SHFWHGWRJLYHDGYLFHXQWLODVNHGE\WKHFOLHQW+RZHYHUZKHQDODZ\HUNQRZVWKDWD
FOLHQWSURSRVHVDFRXUVHRIDFWLRQWKDWLVOLNHO\WRUHVXOWLQVXEVWDQWLDODGYHUVHOHJDOFRQVHTXHQFHVWRWKHFOLHQWGXW\WRWKH
FOLHQWXQGHU5XOH&RPPXQLFDWLRQPD\UHTXLUHWKDWWKHODZ\HUDFWLIWKHFOLHQW VFRXUVHRIDFWLRQLVUHODWHGWRWKH
UHSUHVHQWDWLRQ$ODZ\HURUGLQDULO\KDVQRGXW\WRLQLWLDWHLQYHVWLJDWLRQRIDFOLHQW VDIIDLUVRUWRJLYHDGYLFHWKDWWKHFOLHQW
KDVLQGLFDWHGLVXQZDQWHGEXWDODZ\HUPD\LQLWLDWHDGYLFHWRDFOLHQWZKHQGRLQJVRDSSHDUVWREHLQWKHFOLHQW VLQWHUHVW
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)RUPDO$GYLVRU\2SLQLRQ1R
67$7(%$52)*(25*,$

)250$/$'9,625<23,1,2112

$SSURYHG$QG,VVXHG2Q1RYHPEHU3XUVXDQW7R%DU5XOH

%\2UGHU2I7KH6XSUHPH&RXUW2I*HRUJLD7KHUHE\5HSODFLQJ)$21R
6XSUHPH&RXUW'RFNHW1R68
5XOHLVUHFLWHGLQWKLVRSLQLRQKRZHYHU5XOHZDVDPHQGHGRQ1RYHPEHUDQGQRZLQGLFDWHVWKDW
FRQVHQWWRUHSUHVHQWDWLRQRIWZRFOLHQWVZLWKSRWHQWLDOO\FRQIOLFWLQJLQWHUHVWVPXVWEH³LQIRUPHG´DQG³FRQILUPHGLQ
ZULWLQJ´DQGEHSUHFHGHGE\DVHSDUDWHZULWLQJWKDWDOVRDGYLVHVWKHFOLHQWVRI³UHDVRQDEO\DYDLODEOHDOWHUQDWLYHV´WRWKH
UHSUHVHQWDWLRQ7KHDPHQGPHQWGRHVQRWLPSDFWWKHDQDO\VLVRUFRQFOXVLRQUHDFKHGLQWKLVRSLQLRQ
48(67,2135(6(17('
(WKLFDOFRQVLGHUDWLRQVRIDQDWWRUQH\UHSUHVHQWLQJDQLQVXUDQFHFRPSDQ\RQDVXEURJDWLRQFODLPDQGVLPXOWDQHRXVO\
UHSUHVHQWLQJWKHLQVXUHG
6800$5<$16:(5
$ODZ\HUUHSUHVHQWLQJDQLQVXUDQFHFRPSDQ\RQDVXEURJDWLRQFODLPVKRXOGQRWXQGHUWDNHWKHVLPXOWDQHRXV
UHSUHVHQWDWLRQRIWKHLQVXUHGRQUHODWHGFODLPVXQOHVVLWLVUHDVRQDEO\OLNHO\WKDWWKHODZ\HUZLOOEHDEOHWRSURYLGH
DGHTXDWHUHSUHVHQWDWLRQWRERWKFOLHQWVDQGRQO\LIERWKWKHLQVXUDQFHFRPSDQ\DQGWKHLQVXUHGKDYHFRQVHQWHGWRWKH
UHSUHVHQWDWLRQDIWHUFRQVXOWDWLRQZLWKWKHODZ\HUKDYHUHFHLYHGLQZULWLQJUHDVRQDEOHDQGDGHTXDWHLQIRUPDWLRQDERXWWKH
PDWHULDOULVNVRIWKHUHSUHVHQWDWLRQDQGKDYHEHHQJLYHQWKHRSSRUWXQLW\WRFRQVXOWZLWKWKHLQGHSHQGHQWFRXQVHO5XOH
&RQIOLFWRI,QWHUHVW*HQHUDO5XOH
23,1,21
7KLVLQTXLU\DGGUHVVHVVHYHUDOTXHVWLRQVDVWRHWKLFDOSURSULHW\DQGSRVVLEOHFRQIOLFWVEHWZHHQWKHUHSUHVHQWDWLRQRI
WKHFOLHQWWKHLQVXUDQFHFRPSDQ\DQGLWVLQVXUHG
+\SRWKHWLFDO)DFW6LWXDWLRQ
7KHLQVXUDQFHFRPSDQ\PDNHVDSD\PHQWWRLWVLQVXUHGXQGHUDSURYLVLRQRIDQLQVXUDQFHSROLF\ZKLFKSURYLGHVWKDW
VXFKSD\PHQWLVFRQWLQJHQWXSRQWKHWUDQVIHUDQGDVVLJQPHQWRIVXEURJDWLRQRIWKHLQVXUHG VULJKWVWRDWKLUGSDUW\IRU
UHFRYHU\ZLWKUHVSHFWWRVXFKSD\PHQW
4XHVWLRQ0D\WKHDWWRUQH\LQVWLWXWHVXLWDJDLQVWWKHWRUWIHDVRULQWKHLQVXUHG VQDPHZLWKRXWJHWWLQJWKHLQVXUHG V
SHUPLVVLRQ"
3XUVXDQWWRWKHSURYLVLRQVRI5XOH D DODZ\HUPD\QRWLQVWLWXWHDOHJDOSURFHHGLQJZLWKRXWREWDLQLQJSURSHU
DXWKRUL]DWLRQIURPKLVFOLHQW7KHRUGLQDU\SURYLVLRQLQDQLQVXUDQFHSROLF\JLYLQJWKHLQVXUDQFHFRPSDQ\WKHULJKWRI
VXEURJDWLRQGRHVQRWJLYHWKHODZ\HUWKHULJKWWRLQVWLWXWHDODZVXLWLQWKHQDPHRIWKHLQVXUHGZLWKRXWVSHFLILFDXWKRULW\
IURPWKHLQVXUHG7KHQRUPDOVXEURJDWLRQDJUHHPHQWVWUXVWDJUHHPHQWVRUORDQUHFHLSWVZKLFKDUHH[HFXWHGDWWKHWLPH
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RIWKHSD\PHQWE\WKHLQVXUHUXVXDOO\JLYHWKHLQVXUDQFHFRPSDQ\WKHULJKWWRSXUVXHWKHFODLPLQWKHLQVXUHG VQDPHDQG
GHSHQGLQJXSRQWKHODQJXDJHPD\JUDQWSURSHUDXWKRUL]DWLRQIURPWKHLQVXUHGWRSURFHHGLQVXFKIDVKLRQ$SSURSULDWH
DXWKRUL]DWLRQWREULQJWKHVXLWLQWKHLQVXUHG VQDPHVKRXOGEHREWDLQHGDQGWKHLQVXUHGVKRXOGEHNHSWDGYLVHGZLWK
UHVSHFWWRGHYHORSPHQWVLQWKHFDVH
4XHVWLRQ'RHVWKHDWWRUQH\UHSUHVHQWERWKWKHLQVXUHGDQGWKHLQVXUDQFHFRPSDQ\DQGLIVRZRXOGKHWKHQ
KDYHDGXW\WRLQIRUPWKHLQVXUHGRIKLVSRWHQWLDOFDXVHVRIDFWLRQVXFKDVIRUGLPLQXWLRQRIYDOXHDQGSHUVRQDO
LQMXU\"
7KHLQVXUDQFHSROLF\GRHVQRWFUHDWHDQDWWRUQH\FOLHQWUHODWLRQVKLSEHWZHHQWKHODZ\HUDQGWKHLQVXUHG,IWKHODZ\HU
XQGHUWDNHVWRUHSUHVHQWWKHLQVXUHGWKHODZ\HUKDVGXWLHVWRWKHLQVXUHGZKLFKPXVWEHUHVSHFWHGZLWKUHVSHFWWR
DGYLVLQJWKHLQVXUHGDVWRRWKHUSRWHQWLDOFDXVHVRIDFWLRQVXFKDVGLPLQXWLRQRIYDOXHDQGSHUVRQDOLQMXU\5XOH E 
VHHDOVR&RPPHQW DVVXULQJLQGHSHQGHQFHRIFRXQVHO DQG&RPPHQW FRPPRQUHSUHVHQWDWLRQVSHUPLVVLEOHHYHQ
ZLWKVRPHGLIIHUHQFHVLQLQWHUHVWV 
4XHVWLRQ,VWKHUHDFRQIOLFWRILQWHUHVWLQUHSUHVHQWLQJWKHLQVXUHGDVWRRWKHUSRWHQWLDOFDXVHVRIDFWLRQ"
,QPRVWLQVWDQFHVQRSUREOHPZRXOGEHSUHVHQWHGZLWKUHSUHVHQWLQJWKHLQVXUHGDVWRKLVGHGXFWLEOHGLPLQXWLRQRI
YDOXHHWF*HQHUDOO\DQLQVXUDQFHFRPSDQ\UHWDLQVWKHULJKWWRFRPSURPLVHWKHFODLPZKLFKZRXOGUHDVRQDEO\UHVXOWLQD
SURUDWDSD\PHQWWRWKHLQVXUDQFHFDUULHUDQGWKHLQVXUHG7KHDWWRUQH\UHSUHVHQWLQJWKHLQVXUHGPXVWEHFDXWLRXVWR
DYRLGWDNLQJDQ\DFWLRQZKLFKZRXOGSUHFOXGHWKHLQVXUHGIURPDQ\UHFRYHU\WRZKLFKWKHLQVXUHGPLJKWRWKHUZLVHEH
HQWLWOHG5XOH&RQIOLFWRI,QWHUHVW*HQHUDO5XOH E VHHDOVR&RPPHQW DVVXULQJLQGHSHQGHQFHRIFRXQVHO DQG
&RPPHQW FRPPRQUHSUHVHQWDWLRQVSHUPLVVLEOHHYHQZLWKVRPHGLIIHUHQFHVLQLQWHUHVW WR5XOH
$PXFKPRUHGLIILFXOWSUREOHPLVSUHVHQWHGLQWKHHYHQWDQDWWRUQH\DWWHPSWVWRUHSUHVHQWERWKDQLQVXUDQFH
FRPSDQ\ VVXEURJDWLRQLQWHUHVWLQSURSHUW\GDPDJHDQGDQLQVXUHG VSHUVRQDOLQMXU\FODLP,QPRVWFDVHVWKHSRVVLELOLW\
RIVHWWOHPHQWPXVWEHFRQVLGHUHG$Q\DJJUHJDWHVHWWOHPHQWZRXOGQHFHVVDULO\KDYHWREHDOORFDWHGEHWZHHQWKH
OLTXLGDWHGGDPDJHVRIWKHVXEURJDWHGSURSHUW\ORVVDQGWKHXQOLTXLGDWHGGDPDJHVRIWKHSHUVRQDOLQMXU\FODLP$Q\
DJJUHJDWHVHWWOHPHQWZRXOGUHTXLUHHDFKFOLHQW VFRQVHQWDIWHUFRQVXOWDWLRQDQGWKLVUHTXLUHPHQWFDQQRWEHPHWE\
EODQNHWFRQVHQWSULRUWRVHWWOHPHQWQHJRWLDWLRQV5XOH J VHHDOVR&RPPHQWWR5XOH2QO\WKHPRVW
VRSKLVWLFDWHGRILQVXUHGVFRXOGLQWHOOLJHQWO\ZDLYHVXFKDFRQIOLFWDQGWKHUHIRUHLQDOPRVWDOOFDVHVDQDWWRUQH\ZRXOGEH
SUHFOXGHGIURPUHSUHVHQWLQJERWKWKHLQVXUHUDQGWKHLQVXUHGLQVXFKFDVHV
,QFRQFOXVLRQDODZ\HUUHSUHVHQWLQJDQLQVXUDQFHFRPSDQ\RQDVXEURJDWLRQFODLPVKRXOGQRWXQGHUWDNHWKH
VLPXOWDQHRXVUHSUHVHQWDWLRQRIWKHLQVXUHGRQUHODWHGFODLPVXQOHVVLWLVUHDVRQDEO\OLNHO\WKDWWKHODZ\HUZLOOEHDEOHWR
SURYLGHDGHTXDWHUHSUHVHQWDWLRQWRERWKFOLHQWVDQGRQO\LIERWKWKHLQVXUDQFHFRPSDQ\DQGWKHLQVXUHGKDYHFRQVHQWHG
WRWKHUHSUHVHQWDWLRQDIWHUFRQVXOWDWLRQZLWKWKHODZ\HUKDYHUHFHLYHGLQZULWLQJUHDVRQDEOHDQGDGHTXDWHLQIRUPDWLRQ
DERXWWKHPDWHULDOULVNVRIWKHUHSUHVHQWDWLRQDQGKDYHEHHQJLYHQWKHRSSRUWXQLW\WRFRQVXOWZLWKLQGHSHQGHQWFRXQVHO
5XOH D DQG E 
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)RUPDO$GYLVRU\2SLQLRQ1R
67$7(%$52)*(25*,$

)250$/$'9,625<23,1,2112

$SSURYHGDQG,VVXHG2Q6HSWHPEHU3XUVXDQWWR%DU5XOH

%\2UGHU2I7KH6XSUHPH&RXUWRI*HRUJLD7KHUHE\5HSODFLQJ)$21R

6XSUHPH&RXUW'RFNHW1R68


5XOHLVUHFLWHGLQWKLVRSLQLRQKRZHYHU5XOHZDVDPHQGHGRQ1RYHPEHUDQGQRZLQGLFDWHVWKDW
FRQVHQWWRUHSUHVHQWDWLRQRIWZRFOLHQWVZLWKSRWHQWLDOO\FRQIOLFWLQJLQWHUHVWVPXVWEH³LQIRUPHG´DQG³FRQILUPHGLQ
ZULWLQJ´DQGEHSUHFHGHGE\DVHSDUDWHZULWLQJWKDWDOVRDGYLVHVWKHFOLHQWVRI³UHDVRQDEO\DYDLODEOHDOWHUQDWLYHV´WRWKH
UHSUHVHQWDWLRQ7KHDPHQGPHQWGRHVQRWLPSDFWWKHDQDO\VLVRUFRQFOXVLRQUHDFKHGLQWKLVRSLQLRQ
&203/(7(7(;7)5207+(25'(5

2)7+(6835(0(&28572)*(25*,$


3(5&85,$0


:HJUDQWHGDSHWLWLRQIRUGLVFUHWLRQDU\UHYLHZEURXJKWE\WKH6WDWH%DURI*HRUJLDDVNLQJWKLV&RXUWWRDGRSWDQ
RSLQLRQRIWKH)RUPDO$GYLVRU\2SLQLRQ%RDUG %RDUG DQGUHWUDFWDQHDUOLHUYHUVLRQRIWKH)RUPDO$GYLVRU\2SLQLRQ
)$2 $WLVVXHLV3URSRVHG2SLQLRQZKLFKLVDUHGUDIWHGYHUVLRQRI)$2%RWKRSLQLRQVDGGUHVVWKH
HWKLFDOSURSULHW\RIDQDWWRUQH\GHIHQGLQJDFOLHQWSXUVXDQWWRDQLQVXUDQFHFRQWUDFWZKHQWKHDWWRUQH\VLPXOWDQHRXVO\
UHSUHVHQWVDFRPSDQ\LQDQXQUHODWHGPDWWHUDQGWKDWFRPSDQ\FODLPVDVXEURJDWLRQULJKWLQDQ\UHFRYHU\DJDLQVWWKH
GHIHQGDQWFOLHQW+DYLQJH[DPLQHG)$2LQOLJKWRIWKHLVVXDQFHRIWKH*HRUJLD5XOHVRI3URIHVVLRQDO&RQGXFWZH
DJUHHWKDWWKHQHZ5XOHVUHTXLUHDGLIIHUHQWUHVXOWWKDQWKDWUHDFKHGLQ)$2DQGWKDW3URSRVHG2SLQLRQ
VKRXOGEHDGRSWHGDQG)$2UHWUDFWHG


,Q)$2LVVXHGRQ0D\WKH%RDUGDSSOLHG6WDQGDUGVDQGDQG(WKLFDO&RQVLGHUDWLRQV
DQGWRWKHTXHVWLRQSUHVHQWHGDQGFRQFOXGHG


DQDWWRUQH\PD\QRWVLPXOWDQHRXVO\UHSUHVHQWFOLHQWVWKDWKDYHGLUHFWO\DGYHUVHLQWHUHVWVLQOLWLJDWLRQWKDWLVWKHVXEMHFW
PDWWHURIHLWKHURQHRIWKHUHSUHVHQWDWLRQV:KHWKHURUQRWWKLVLVWKHFDVHGHSHQGVXSRQWKHQDWXUHRIWKH
UHSUHVHQWDWLRQRIWKHLQVXUDQFHFRPSDQ\

,ILWLVLQIDFWWKHLQVXUDQFHFRPSDQ\WKDWLVWKHWUXHFOLHQWLQWKHXQUHODWHGPDWWHUWKHQWKHLQWHUHVWVRIWKH
VLPXOWDQHRXVO\UHSUHVHQWHGFOLHQWVLQWKHOLWLJDWLRQDJDLQVWWKHLQVXUHGFOLHQWDUHGLUHFWO\DGYHUVHHYHQWKRXJKWKHLQVXUDQFH
FRPSDQ\LVQRWDSDUW\WRWKHOLWLJDWLRQDQGWKHUHSUHVHQWDWLRQVDUHXQUHODWHG7KHFRQVHQWE\WKHFOLHQWVSURYLGHGIRULQ
6WDQGDUGLVQRWDYDLODEOHLQWKHVHFLUFXPVWDQFHVEHFDXVHLWLVQRWREYLRXVWKDWWKHDWWRUQH\FDQDGHTXDWHO\UHSUHVHQW
WKHLQWHUHVWVRIHDFKFOLHQW7KLVLVWUXHEHFDXVHDGHTXDWHUHSUHVHQWDWLRQLQFOXGHVDUHTXLUHPHQWRIDQDSSHDUDQFHRI
WUXVWZRUWKLQHVVWKDWLVLQFRQVLVWHQWZLWKWKHFRQIOLFWRILQWHUHVWEHWZHHQWKHVHVLPXOWDQHRXVO\UHSUHVHQWHGFOLHQWV

,IKRZHYHUDVLVIDUPRUHW\SLFDOO\WKHFDVHLWLVQRWWKHLQVXUDQFHFRPSDQ\WKDWLVWKHWUXHFOLHQWLQWKHXQUHODWHG
PDWWHUEXWDQLQVXUHGRIWKHLQVXUDQFHFRPSDQ\WKHQWKHUHLVQRVLPXOWDQHRXVUHSUHVHQWDWLRQRIGLUHFWO\DGYHUVHLQWHUHVWV
LQOLWLJDWLRQDQGWKHVH6WDQGDUGVGRQRWDSSO\,QVWHDGWKHDWWRUQH\PD\KDYHDSHUVRQDOLQWHUHVWFRQIOLFWXQGHU6WDQGDUG
LQWKDWWKHDWWRUQH\KDVDILQDQFLDOLQWHUHVWLQPDLQWDLQLQJDJRRGEXVLQHVVUHODWLRQVKLSZLWKWKHLQVXUDQFHFRPSDQ\7KLV
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SHUVRQDOLQWHUHVWFRQIOLFWPD\EHFRQVHQWHGWRE\WKHLQVXUHGFOLHQWDIWHUIXOOGLVFORVXUHRIWKHSRWHQWLDOFRQIOLFWDQGFDUHIXO
FRQVLGHUDWLRQ7KH6WDQGDUGOLPLWDWLRQRQFRQVHQWWRFRQIOLFWVGRHVQRWDSSO\WR6WDQGDUGFRQIOLFWV6XFKFRQVHQW
KRZHYHUVKRXOGQRWEHVRXJKWE\DQDWWRUQH\ZKHQWKHDWWRUQH\EHOLHYHVWKDWWKHUHSUHVHQWDWLRQRIWKHLQVXUHGZLOOEH
DGYHUVHO\DIIHFWHGE\KLVRUKHUSHUVRQDOLQWHUHVWLQPDLQWDLQLQJDJRRGEXVLQHVVUHODWLRQVKLSZLWKWKHLQVXUDQFHFRPSDQ\
IRUWRGRVRZRXOGEHWRYLRODWHWKHDWWRUQH\ VJHQHUDOREOLJDWLRQRI]HDORXVUHSUHVHQWDWLRQWRWKHLQVXUHGFOLHQW


,QLWVUHH[DPLQDWLRQRIWKHTXHVWLRQSUHVHQWHGLQ)$2WKH%RDUGDSSOLHG5XOHRIWKH5XOHVRI
3URIHVVLRQDO&RQGXFWDQG&RPPHQWWKHUHWRDQGFRQFOXGHGWKDWWKHDWWRUQH\ VUHSUHVHQWDWLRQRIWKHLQVXUHGZRXOGEH
DQLPSHUPLVVLEOHFRQIOLFWRILQWHUHVWXQGHU5XOH D LIWKHLQVXUDQFHFRPSDQ\LVWKHFOLHQWLQWKHXQUHODWHGPDWWHUDQG
WKDWFRQVHQWRIERWKFOLHQWVZRXOGQRWEHDYDLODEOHWRFXUHWKHLPSHUPLVVLEOHFRQIOLFWEHFDXVHWKHFRQIOLFWQHFHVVDULO\
LQYROYHVFLUFXPVWDQFHVUHQGHULQJLWUHDVRQDEO\XQOLNHO\WKDWWKHODZ\HUZLOOEHDEOHWRSURYLGHDGHTXDWHUHSUHVHQWDWLRQWR
RQHRUPRUHRIWKHDIIHFWHGFOLHQWV5XOH F  7KLVZDVWKHVDPHUHVXOWDVZDVUHDFKHGZKHQ6WDQGDUGVDQG
ZHUHDSSOLHGLQ)$2WKRXJK3URSRVHG2SLQLRQFODULILHVWKDWWKHDWWRUQH\ VVXFFHVVIXOUHSUHVHQWDWLRQRIWKH
LQVXUHGFOLHQWZRXOGUHGXFHRUHOLPLQDWHWKHSRWHQWLDOVXEURJDWLRQFODLPRIWKHLQVXUDQFHFRPSDQ\FOLHQWPDNLQJ
DGYRFDF\RQEHKDOIRIRQHFOLHQWLQWKHVHFLUFXPVWDQFHVDGYRFDF\DJDLQVWDVLPXOWDQHRXVO\UHSUHVHQWHGFOLHQW


,QDGGUHVVLQJWKHIDUPRUHW\SLFDOFDVHRIWKHFOLHQWLQWKHXQUHODWHGPDWWHUEHLQJDQLQVXUHGRIWKHLQVXUDQFHFRPSDQ\
UDWKHUWKDQWKHLQVXUDQFHFRPSDQ\LWVHOIWKH%RDUGLQ3URSRVHG2SLQLRQDJDLQHFKRHG)$2LQLWVILQGLQJ
WKDWWKHUHZRXOGEHQRLPSHUPLVVLEOHDGYRFDF\DJDLQVWDVLPXOWDQHRXVUHSUHVHQWDWLRQFOLHQWEXWWKHDWWRUQH\PLJKWKDYHD
FRQIOLFWZLWKWKHDWWRUQH\ VRZQLQWHUHVWVXQGHU5XOH D VLQFHWKHDWWRUQH\ZRXOGKDYHDILQDQFLDOLQWHUHVWLQ
PDLQWDLQLQJDJRRGEXVLQHVVUHODWLRQVKLSZLWKWKHQRQFOLHQWLQVXUDQFHFRPSDQ\,QDGHSDUWXUHIURP)$2WKH
%RDUGLQ3URSRVHG2SLQLRQRSLQHVWKDWWKHOLNHOLKRRGWKDWWKHUHSUHVHQWDWLRQ>RIWKHLQVXUHG@ZLOOEHKDUPHGE\
WKLVILQDQFLDOLQWHUHVWPDNHVWKLVDULVN\VLWXDWLRQIRUWKHDWWRUQH\QRWLQJWKDWZKLOH5XOH E SHUPLWVWKHSHUVRQDO
FRQIOLFWWREHFXUHGE\FRQVHQWRIDOODIIHFWHGFOLHQWVXQGHUVRPHFLUFXPVWDQFHVFRQVHQWLVQRWDYDLODEOHWRFXUHWKH
FRQIOLFWLIWKHFRQIOLFWWULJJHUV5XOH F  LHWKHFRQIOLFWLQYROYHVFLUFXPVWDQFHVUHQGHULQJLWUHDVRQDEO\XQOLNHO\WKDW
WKHODZ\HU>ZRXOG@EHDEOHWRSURYLGHDGHTXDWHUHSUHVHQWDWLRQWRRQHRUPRUHRIWKHDIIHFWHGFOLHQWV7KXV3URSRVHG
2SLQLRQFRUUHFWVDQHUURULQ)$2ZKLFKKDGUHTXLUHGRQO\WKHFRQVHQWRIWKHLQVXUHGFOLHQWWRWKHSHUVRQDO
LQWHUHVWFRQIOLFWDQGUHSODFHVWKHZDUQLQJFRQWDLQHGLQ)$2 1RDWWRUQH\KRZHYHUVKRXOGVHHNVXFKFRQVHQW
>WRDQDWWRUQH\ VSHUVRQDOLQWHUHVWFRQIOLFW@LIKHRUVKHEHOLHYHVWKDWKLVRUKHUEXVLQHVVLQWHUHVWZLOOLQIDFWDGYHUVHO\
DIIHFWWKHTXDOLW\RIWKHUHSUHVHQWDWLRQZLWKWKHLQVXUHGFOLHQW ZLWKWKHHWKLFDOUHTXLUHPHQWRI5XOH F 


,QDVPXFKDV)$2QRORQJHUSURYLGHVWKHPRVWFXUUHQWHWKLFDOJXLGDQFHWRWKHPHPEHUVRIWKH6WDWH%DURI
*HRUJLDVLQFHLWLVQRWEDVHGRQWKHFXUUHQWHWKLFDOUXOHVDQG3URSRVHG2SLQLRQLQWHUSUHWVWKHFXUUHQWHWKLFDOUXOHV
FODULILHVDSRLQWPDGHLQ)$2FRUUHFWVDQHUURULQ)$2DQGUHFRJQL]HVWKHFRQYHUVLRQRIWKHZDUQLQJ
FRQWDLQHGLQ)$2LQWRDQHWKLFDOUHTXLUHPHQWZHFRQFOXGHWKDWLWLVDSSURSULDWHWRDGRSW3URSRVHG2SLQLRQ
DQGUHWUDFW)$2


)RUPDO$GYLVRU\2SLQLRQDSSURYHG$OOWKH-XVWLFHVFRQFXU


:LWKWKHLVVXDQFHRIWKH*HRUJLD5XOHVRI3URIHVVLRQDO&RQGXFWWKH6WDQGDUGVRI&RQGXFWZHUHUHSODFHGDQGWKH
&DQRQVRI(WKLFVLQFOXGLQJ(WKLFDO&RQVLGHUDWLRQVDQG'LUHFWRU\5XOHVZHUHGHOHWHG$WWKHUHTXHVWRIWKH2IILFHRI
*HQHUDO&RXQVHORIWKH6WDWH%DURI*HRUJLDWKH%RDUGXQGHUWRRNDUHYLHZRIWKH)$2VLVVXHGE\WKLV&RXUWWKDWZHUH
EDVHGRQWKH6WDQGDUGVRI&RQGXFWDQG&DQRQVRI(WKLFVWRGHWHUPLQHWKHLPSDFWLIDQ\RIWKHLVVXDQFHRIWKH*HRUJLD
5XOHVRI3URIHVVLRQDO&RQGXFW

2XUDSSURYDORI)$2PDNHVLWELQGLQJRQDOOPHPEHUVRIWKH6WDWH%DU>RI*HRUJLD@5XOH
H RIWKH
*HRUJLD5XOHVRI3URIHVVLRQDO&RQGXFW
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)250$/$'9,625<23,1,2112


48(67,2135(6(17('


0D\DQDWWRUQH\HWKLFDOO\GHIHQGDFOLHQWSXUVXDQWWRDQLQVXUDQFHFRQWUDFWZKHQWKHDWWRUQH\VLPXOWDQHRXVO\
UHSUHVHQWVLQDQXQUHODWHGPDWWHUWKHLQVXUDQFHFRPSDQ\ZLWKDVXEURJDWLRQULJKWLQDQ\UHFRYHU\DJDLQVWWKHGHIHQGDQW
FOLHQW"


6800$5<$16:(5


,QWKLVK\SRWKHWLFDOWKHDWWRUQH\ VVXFFHVVIXOUHSUHVHQWDWLRQRIWKHLQVXUHGZRXOGUHGXFHRUHOLPLQDWHWKHSRWHQWLDO
VXEURJDWLRQFODLPRIWKHLQVXUDQFHFRPSDQ\WKDWLVDFOLHQWRIWKHVDPHDWWRUQH\LQDQXQUHODWHGPDWWHU7KXVHVVHQWLDOO\
DGYRFDF\RQEHKDOIRIRQHFOLHQWLQWKHVHFLUFXPVWDQFHVFRQVWLWXWHVDGYRFDF\DJDLQVWDVLPXOWDQHRXVO\UHSUHVHQWHGFOLHQW
2UGLQDULO\DODZ\HUPD\QRWDFWDVDQDGYRFDWHDJDLQVWDFOLHQWWKHODZ\HUUHSUHVHQWVLQVRPHRWKHUPDWWHUHYHQLIWKH
RWKHUPDWWHULVZKROO\XQUHODWHG6HH5XOH&RPPHQW7KLVLVWUXHEHFDXVHDGHTXDWHUHSUHVHQWDWLRQRIDQ\FOLHQW
LQFOXGHVDUHTXLUHPHQWRIDQDSSHDUDQFHRIWUXVWZRUWKLQHVVWKDWLVLQFRQVLVWHQWZLWKDGYRFDF\DJDLQVWWKDWFOLHQW


7KXVLIWKHLQVXUDQFHFRPSDQ\DVRSSRVHGWRDQLQVXUHGRIWKDWFRPSDQ\LVLQIDFWWKHFOLHQWRIWKHDWWRUQH\LQWKH
XQUHODWHGPDWWHUWKHQWKLVUHSUHVHQWDWLRQZRXOGEHDQLPSHUPLVVLEOHFRQIOLFWRILQWHUHVWXQGHU5XOH D DQGFRQVHQWRI
ERWKFOLHQWVDVVRPHWLPHVSHUPLWWHGXQGHU5XOHWRFXUHDQLPSHUPLVVLEOHFRQIOLFWZRXOGQRWEHDYDLODEOH6HH5XOH
 F  


,IKRZHYHUDVLVIDUPRUHW\SLFDOO\WKHFDVHLWLVQRWWKHLQVXUDQFHFRPSDQ\WKDWLVWKHFOLHQWLQWKHXQUHODWHGPDWWHU
EXWDQLQVXUHGRIWKHLQVXUDQFHFRPSDQ\WKHQWKHUHLVQRDGYRFDF\DJDLQVWDVLPXOWDQHRXVUHSUHVHQWDWLRQFOLHQWDQGWKH
UHSUHVHQWDWLRQLVQRWSURKLELWHGIRUWKDWUHDVRQ,QVWHDGLQVXFKFLUFXPVWDQFHVWKHDWWRUQH\PD\KDYHDFRQIOLFWZLWKWKH
DWWRUQH\ VRZQLQWHUHVWVXQGHU5XOH D LQWKDWWKHDWWRUQH\KDVDILQDQFLDOLQWHUHVWLQPDLQWDLQLQJDJRRGEXVLQHVV
UHODWLRQVKLSZLWKWKHQRQFOLHQWLQVXUDQFHFRPSDQ\7KHOLNHOLKRRGWKDWWKHUHSUHVHQWDWLRQZLOOEHKDUPHGE\WKLVILQDQFLDO
LQWHUHVWPDNHVWKLVDULVN\VLWXDWLRQIRUWKHDWWRUQH\1HYHUWKHOHVVXQGHUVRPHFLUFXPVWDQFHVWKHUXOHVSHUPLWWKLV
SHUVRQDOLQWHUHVWFRQIOLFWWREHFXUHGE\FRQVHQWRIDOODIIHFWHGFOLHQWVDIWHUFRPSOLDQFHZLWKWKHUHTXLUHPHQWVIRUFRQVHQW
IRXQGLQ5XOH E &RQVHQWZRXOGQRWEHDYDLODEOHWRFXUHWKHFRQIOLFWKRZHYHULIWKHFRQIOLFWLQYROYHVFLUFXPVWDQFHV
UHQGHULQJLWUHDVRQDEO\XQOLNHO\WKDWWKHODZ\HU>ZRXOG@EHDEOHWRSURYLGHDGHTXDWHUHSUHVHQWDWLRQWRRQHRUPRUHRIWKH
DIIHFWFOLHQWV6HH5XOH F 7KHTXHVWLRQWKLVDVNVLVQRWWKHVXEMHFWLYHRQHRIZKHWKHURUQRWWKHDWWRUQH\WKLQNVKH
RUVKHZLOOEHDEOHWRSURYLGHDGHTXDWHUHSUHVHQWDWLRQGHVSLWHWKHFRQIOLFWEXWZKHWKHURWKHUVZRXOGUHDVRQDEO\YLHZWKH
VLWXDWLRQDVVXFK7KHDWWRUQH\PDNHVWKLVGHWHUPLQDWLRQDWKLVRUKHURZQSHULO


23,1,21


&RUUHVSRQGHQWDVNVZKHWKHUDQDWWRUQH\PD\HWKLFDOO\GHIHQGDFOLHQWSXUVXDQWWRDQLQVXUDQFHFRQWUDFWZKHQWKH
DWWRUQH\VLPXOWDQHRXVO\UHSUHVHQWVLQDQXQUHODWHGPDWWHUWKHLQVXUDQFHFRPSDQ\ZLWKDVXEURJDWLRQULJKWLQDQ\
UHFRYHU\DJDLQVWWKHGHIHQGDQWFOLHQW,QWKLVK\SRWKHWLFDOWKHDWWRUQH\ VVXFFHVVIXOUHSUHVHQWDWLRQRIWKHLQVXUHGZRXOG
UHGXFHRUHOLPLQDWHWKHSRWHQWLDOVXEURJDWLRQFODLPRIWKHLQVXUDQFHFRPSDQ\WKDWLVDFOLHQWRIWKHVDPHDWWRUQH\LQDQ
XQUHODWHGPDWWHU


7KLVVLWXDWLRQLVJRYHUQHGE\5XOHZKLFKSURYLGHV


 D $ODZ\HUVKDOOQRWUHSUHVHQWRUFRQWLQXHWRUHSUHVHQWDFOLHQWLIWKHUHLVDVLJQLILFDQWULVNWKDWWKHODZ\HU VRZQ
LQWHUHVWVRUWKHODZ\HU VGXWLHVWRDQRWKHUFOLHQWDIRUPHUFOLHQWRUDWKLUGSHUVRQZLOOPDWHULDOO\DQGDGYHUVHO\DIIHFWWKH
UHSUHVHQWDWLRQRIWKHFOLHQWH[FHSWDVSHUPLWWHGLQ E 
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 E ,IFOLHQWFRQVHQWLVSHUPLVVLEOHDODZ\HUPD\UHSUHVHQWDFOLHQWQRWZLWKVWDQGLQJDVLJQLILFDQWULVNRIPDWHULDODQG
DGYHUVHHIIHFWLIHDFKDIIHFWHGRUIRUPHUFOLHQWFRQVHQWVSUHIHUDEO\LQZULWLQJWRWKHUHSUHVHQWDWLRQDIWHU


  FRQVXOWDWLRQZLWKWKHODZ\HU

  KDYLQJUHFHLYHGLQZULWLQJUHDVRQDEOHDQGDGHTXDWHLQIRUPDWLRQDERXWWKHPDWHULDOULVNVRIWKHUHSUHVHQWDWLRQ
DQG
  KDYLQJEHHQJLYHQWKHRSSRUWXQLW\WRFRQVXOWZLWKLQGHSHQGHQWFRXQVHO



 F &OLHQWFRQVHQWLVQRWSHUPLVVLEOHLIWKHUHSUHVHQWDWLRQ


  LVSURKLELWHGE\ODZRUWKHVHUXOHV

  LQFOXGHVWKHDVVHUWLRQRIDFODLPE\RQHFOLHQWDJDLQVWDQRWKHUFOLHQWUHSUHVHQWHGE\WKHODZ\HULQWKHVDPHRU
VXEVWDQWLDOO\UHODWHGSURFHHGLQJRU

  LQYROYHVFLUFXPVWDQFHVUHQGHULQJLWUHDVRQDEO\XQOLNHO\WKDWWKHODZ\HUZLOOEHDEOHWRSURYLGHDGHTXDWH
UHSUHVHQWDWLRQWRRQHRUPRUHRIWKHDIIHFWHGFOLHQWV


,IWKHUHSUHVHQWDWLRQRIWKHLQVXUDQFHFRPSDQ\LQWKHXQUHODWHGPDWWHULVLQIDFWUHSUHVHQWDWLRQRIWKHLQVXUDQFH
FRPSDQ\DQGQRWUHSUHVHQWDWLRQRIDQLQVXUHGRIWKHFRPSDQ\WKHQZHJHWDGGLWLRQDODVVLVWDQFHLQLQWHUSUHWLQJ5XOH
IURP&RPPHQWZKLFKVWDWHVWKDW2UGLQDULO\DODZ\HUPD\QRWDFWDVDQDGYRFDWHDJDLQVWDFOLHQWWKHODZ\HU
UHSUHVHQWVLQVRPHRWKHUPDWWHUHYHQLIWKHRWKHUPDWWHULVZKROO\XQUHODWHG7KLVLVWUXHEHFDXVHDGHTXDWH
UHSUHVHQWDWLRQRIDQ\FOLHQWLQFOXGHVDUHTXLUHPHQWRIDQDSSHDUDQFHRIWUXVWZRUWKLQHVVWKDWLVLQFRQVLVWHQWZLWKDGYRFDF\
DJDLQVWWKDWFOLHQW7KLVSURKLELWLRQLVQRWEHFDXVH*HRUJLDODZ\HUVDUHQRWVXIILFLHQWO\WUXVWZRUWK\WRDFWSURIHVVLRQDOO\LQ
WKHVHFLUFXPVWDQFHVE\SURYLGLQJLQGHSHQGHQWSURIHVVLRQDOMXGJPHQWIRUHDFKFOLHQWXQIHWWHUHGE\WKHLQWHUHVWVRIWKH
RWKHUFOLHQW,WLVLQVWHDGDUHIOHFWLRQRIWKHUHDOLW\WKDWUHDVRQDEOHFOLHQWFRQFHUQVZLWKWKHDSSHDUDQFHFUHDWHGE\VXFK
FRQIOLFWVFRXOGE\WKHPVHOYHVDGYHUVHO\DIIHFWWKHTXDOLW\RIWKHUHSUHVHQWDWLRQ


7KXVLQWKLVVLWXDWLRQWKHUHLVDQLPSHUPLVVLEOHFRQIOLFWRILQWHUHVWEHWZHHQVLPXOWDQHRXVO\UHSUHVHQWHGFOLHQWVXQGHU
5XOH D DQGFRQVHQWWRFXUHWKLVFRQIOLFWLVQRWDYDLODEOHXQGHU5XOH F EHFDXVHLWQHFHVVDULO\LQYROYHV
FLUFXPVWDQFHVUHQGHULQJLWUHDVRQDEO\XQOLNHO\WKDWWKHODZ\HUZLOOEHDEOHWRSURYLGHDGHTXDWHUHSUHVHQWDWLRQWRRQHRU
PRUHRIWKHDIIHFWHGFOLHQWV6HHJHQHUDOO\$%$%1$/$:<(560$18$/21352)(66,21$/&21'8&7
DQGFDVHVDQGDGYLVRU\RSLQLRQVFLWHGWKHUHLQ6HHDOVR$%$&RPPRQ(WKLFVDQG3URIHVVLRQDO
5HVSRQVLELOLW\,QIRUPDO2S   ODZ\HUPD\QRWDFFHSWHPSOR\PHQWDGYHUVHWRH[LVWLQJFOLHQWHYHQLQ
XQUHODWHGPDWWHUSURKLELWLRQDSSOLHVHYHQZKHQSUHVHQWFOLHQWHPSOR\VPRVWODZ\HUVLQLPPHGLDWHJHRJUDSKLFDODUHD
WKHUHE\PDNLQJLWGLIILFXOWIRUDGYHUVDU\WRUHWDLQHTXLYDOHQWFRXQVHO 


,IKRZHYHUDVLVIDUPRUHW\SLFDOO\WKHFDVHLWLVQRWWKHLQVXUDQFHFRPSDQ\WKDWLVWKHFOLHQWLQWKHXQUHODWHGPDWWHU
EXWDQLQVXUHGRIWKHLQVXUDQFHFRPSDQ\WKHQWKHUHLVQRDGYRFDF\DJDLQVWDVLPXOWDQHRXVUHSUHVHQWDWLRQFOLHQWDQGWKH
UHSUHVHQWDWLRQLVQRWSURKLELWHGIRUWKDWUHDVRQ,QVWHDGLQVXFKFLUFXPVWDQFHVWKHDWWRUQH\PD\KDYHDFRQIOLFWZLWKWKH
DWWRUQH\ VRZQLQWHUHVWVXQGHU5XOH D LQWKDWWKHDWWRUQH\KDVDILQDQFLDOLQWHUHVWLQPDLQWDLQLQJDJRRGEXVLQHVV
UHODWLRQVKLSZLWKWKHQRQFOLHQWLQVXUDQFHFRPSDQ\7KHOLNHOLKRRGWKDWWKHUHSUHVHQWDWLRQZLOOEHKDUPHGE\WKLVILQDQFLDO
LQWHUHVWPDNHVWKLVDULVN\VLWXDWLRQIRUWKHDWWRUQH\1HYHUWKHOHVVXQGHUVRPHFLUFXPVWDQFHVWKHUXOHVSHUPLWWKLV
SHUVRQDOLQWHUHVWFRQIOLFWWREHFXUHGE\FRQVHQWRIDOODIIHFWHGFOLHQWVDIWHUFRPSOLDQFHZLWKWKHUHTXLUHPHQWVIRUFRQVHQW
IRXQGLQ5XOH E &RQVHQWZRXOGQRWEHDYDLODEOHWRFXUHWKHFRQIOLFWKRZHYHULIWKHFRQIOLFWLQYROYHVFLUFXPVWDQFHV
UHQGHULQJLWUHDVRQDEO\XQOLNHO\WKDWWKHODZ\HU>ZRXOG@EHDEOHWRSURYLGHDGHTXDWHUHSUHVHQWDWLRQWRRQHRUPRUHRIWKH
DIIHFWFOLHQWV6HH5XOH F 7KHTXHVWLRQWKLVDVNVLVQRWWKHVXEMHFWLYHRQHRIZKHWKHURUQRWWKHDWWRUQH\WKLQNVKH
RUVKHZLOOEHDEOHWRSURYLGHDGHTXDWHUHSUHVHQWDWLRQGHVSLWHWKHFRQIOLFWEXWZKHWKHURWKHUVZRXOGUHDVRQDEO\YLHZWKH
VLWXDWLRQDVVXFK7KHDWWRUQH\PDNHVWKLVGHWHUPLQDWLRQDWKLVRUKHURZQSHULO
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)RUPDO$GYLVRU\2SLQLRQ1R
6WDWH%DURI*HRUJLD

,VVXHGE\WKH6XSUHPH&RXUWRI*HRUJLD

2Q'HFHPEHU

)RUPDO$GYLVRU\2SLQLRQ1R


7KLVRSLQLRQUHOLHVRQERWK'LUHFWRU\5XOHVDQG6WDQGDUGVRI&RQGXFWWKDWEHDUXSRQPDWWHUVDGGUHVVHGE\5XOH


)RUDQH[SODQDWLRQUHJDUGLQJWKHDGGLWLRQRIKHDGQRWHVWRWKHRSLQLRQFOLFNKHUH


(WKLFDO3URSULHW\RIWKH3ODLQWLII V$WWRUQH\LQD3HUVRQDO,QMXU\&DVH:ULWLQJD/HWWHUWRWKH,QVXUHG
'HIHQGDQW:KLFK0D\&RQWDLQ/HJDO$GYLFH

,WLVHWKLFDOO\LPSURSHUIRUWKHSODLQWLII VDWWRUQH\LQDSHUVRQDOLQMXU\FDVHWRZULWHDOHWWHUWRWKHLQVXUHGGHIHQGDQW
ZKLFKFRQWDLQVOHJDODGYLFH7KHSODLQWLII VODZ\HUFDQSURSHUO\ZULWHDOHWWHUWRWKHDWWRUQH\IRUWKHLQVXUHGDQGWKH
LQVXUHUPDNLQJDQRIIHURIVHWWOHPHQW7KHOHWWHUPD\SURSHUO\UHTXHVWWKHODZ\HUWRSURYLGHWKLVLQIRUPDWLRQWRWKH
LQVXUHGDVZHOODVWKHLQVXUHU,IWKHSODLQWLII VODZ\HUQHHGVLQIRUPDWLRQDVWRWKHQDPHRIWKHLQVXUHG VLQVXUHUKHRUVKH
PD\SURSHUO\ZULWHWKHLQVXUHGUHTXHVWLQJWKLVLQIRUPDWLRQ%XWWKHFRQWHQWVRIWKHOHWWHUVKDOOEHOLPLWHGWRDUHTXHVWIRU
WKHQHFHVVDU\LQIRUPDWLRQ7KHSODLQWLII VDWWRUQH\PD\QRWUHQGHUOHJDODGYLFHWRWKHLQVXUHG


,WLVHWKLFDOO\LPSURSHUIRUWKHSODLQWLII VDWWRUQH\LQDSHUVRQDOLQMXU\FDVHWRZULWHDOHWWHUWRWKHLQVXUHGGHIHQGDQWZKLFK
PD\FRQWDLQOHJDODGYLFH7KHSUREOHPLVUDLVHGE\OHWWHUWRLQVXUHGVQRWLI\LQJWKHPRIWKHSRWHQWLDOOLDELOLW\RIWKHLU
LQVXUHUVIRUIDLOXUHWRVHWWOHZLWKLQSROLF\OLPLWV


,WLVLPSRUWDQWILUVWWRVWDWHWKHDSSOLFDEOHUXOHVRIODZ$QLQVXUHULVQRUPDOO\OLDEOHRQO\IRUDQ\MXGJPHQWZLWKLQWKHSROLF\
OLPLWV7KHLQVXUHGLVQRUPDOO\OLDEOHIRUDQ\MXGJPHQWLQH[FHVVRIWKHSROLF\OLPLWV$QLQVXUHUKDVDJRRGIDLWKGXW\WRWKH
LQVXUHGKRZHYHUWRVHWWOHDFODLPZLWKLQWKHSROLF\OLPLWVXQGHUWKHHTXDOFRQVLGHUDWLRQUXOH1DWLRQDO(PEOHP
,QVXUDQFH&RY3ULWFKDUG*D$SS6(G  8QLWHG6WDWHV)LGHOLW\ *XDUDQW\&RY
(YDQV*D$SS6(GDII G*D6(G  7KHIDLOXUHRIWKHLQVXUHUWR
IXOILOOWKLVJRRGIDLWKGXW\PD\FDXVHWKHLQVXUHUWREHOLDEOHIRUDQ\H[FHVVMXGJPHQW6WDWH)DUP,QVXUDQFH&RY6PRRW
)G WK&LU 


7KHVHOHJDOUXOHVPDNHDSSDUHQWWKHUHDVRQDSODLQWLII VDWWRUQH\PD\ZLVKWRZULWHWKHLQVXUHGGLUHFWO\7KHOHWWHUZLOOOD\
WKHEDVLVIRUVHHNLQJUHFRYHU\DJDLQVWWKHLQVXUHUIRUWKHSRUWLRQRIDMXGJPHQWUHQGHUHGLQH[FHVVRIWKHSROLF\OLPLWV
$WWRUQH\VIRUSODLQWLIIVPD\DOVRSHUFHLYHDQDGYDQWDJHLQKDYLQJWKHLQVXUHUNQRZWKDWWKHLQVXUHGLVIXOO\DZDUHRIKLVRU
KHUULJKWV7KDWLVWKHFRPPXQLFDWLRQZLWKWKHLQVXUHGLVDKHOSIXOSUHVVXUHWDFWLF


6XFKDOHWWHULVLPSHUPLVVLEOHUHJDUGOHVVRIZKHWKHULWLVVHQWEHIRUHRUDIWHUWKHLQVXUHGLVUHSUHVHQWHGE\FRXQVHO$
ODZ\HULVSUHFOXGHGIURPFRQWDFWLQJDSHUVRQUHSUHVHQWHGE\DODZ\HUDVWRPDWWHUVUHOHYDQWWRWKHUHSUHVHQWDWLRQ
ZLWKRXWWKHZULWWHQFRQVHQWRIWKDWSHUVRQ VODZ\HU*D&RGHRI3URIHVVLRQDO5HVSRQVLELOLW\'5 $  6WDQGDUG
*HRUJLD$GYLVRU\2SLQLRQ1R -XO\ KHOGWKDWVXFKFRQWDFWZLWKDQLQVXUHGGHIHQGDQWLVQRWLPSURSHU
LIXQGHUWDNHQEHIRUHWKHGHIHQGDQWLVUHSUHVHQWHGE\DODZ\HUDQGEHIRUHDQDFWLRQLVILOHG2SLQLRQKRZHYHUZDV
KWWSVZZZJDEDURUJ+DQGERRNLQGH[FIPKDQGERRNUXOH
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ZULWWHQSULRUWRWKHDGRSWLRQRIRXUFXUUHQW&RGHRI3URIHVVLRQDO5HVSRQVLELOLW\DQG6WDQGDUGVRI&RQGXFWDQGZDV
EDVHGXSRQIRUPHU%DU5XOHZKLFKLVYHU\VLPLODUWRRXUFXUUHQW'5 $  DQG6WDQGDUG$SSDUHQWO\
WKHUHZDVQRFRXQWHUSDUWWR'5 $  DQG6WDQGDUGZKLFKQRZSURKLELWDODZ\HUIURPJLYLQJOHJDODGYLFHWR
DSHUVRQZKRLVQRWUHSUHVHQWHGE\DODZ\HURWKHUWKDQWKHDGYLFHWRVHFXUHFRXQVHOZKHQHYHUWKHLQWHUHVWVRIWKH
UHFLSLHQWDUHRUPD\EHLQFRQIOLFWZLWKWKHLQWHUHVWVRIWKHODZ\HU VFOLHQW


$GYLVRU\2SLQLRQ1RZDVLPSOLFLWO\RYHUUXOHGXSRQWKHDGRSWLRQRI'5 $  DQG6WDQGDUGDQGLVQRZ
H[SUHVVO\RYHUUXOHGWRWKHH[WHQWLWFRQIOLFWVZLWKWKDW6WDQGDUG8QGHU6WDQGDUGDSODLQWLII VDWWRUQH\PD\
FRPPXQLFDWHZLWKWKHXQUHSUHVHQWHGSRWHQWLDOGHIHQGDQWEXWLVSUHFOXGHGIURPUHQGHULQJOHJDODGYLFH


7KLVLVFRQVLVWHQWZLWK$%$,QIRUPDO2SLQLRQ 0D\ ZKLFKKHOGWKDWDGYLVLQJWKHLQVXUHGRIWKHHIIHFWRI
WKHLQVXUHU VUHIXVDOWRVHWWOHZLWKLQSROLF\OLPLWVFRQVWLWXWHVOHJDODGYLFH7KH$%$WKHQTXRWHVDQHDUOLHURSLQLRQZKLFK
LQYROYHGDFRPSODLQWDERXWWZRFROOHFWLRQOHWWHUVEXWWKHODQJXDJHLVQRQHWKHOHVVUHOHYDQWDQGDSSOLFDEOH


7KHDGURLWZRUGLQJRIWKHTXHVWLRQHGSDUDJUDSKVDYRLGVDQ\GLUHFWVWDWHPHQWRUDGYLFHDVWRZKDWWKHILQDOUHVXOWVRI
VHHNLQJWKHWKUHDWHQHGUHPHGLHVZLOOEHDQGQRODZ\HUZRXOGEHOLNHO\WREHPLVOHGE\LW,QHDFKFDVHKRZHYHUWKH
RYHUDOOHIIHFWXSRQOD\UHFLSLHQWVRIVXFKOHWWHUVSUREDEO\ZLOOEHDQGSUREDEO\ZDVLQWHQGHGE\WKHZULWHUWREHWKDW
WKH\KDGEHWWHUSD\XSRUHOVH5DWKHUWKDQVWDWHVLPSO\WKDWLISD\PHQWLVQRWPDGHDVGHPDQGHGKLVFOLHQWVZLOOSXUVXH
DOOOHJDOUHPHGLHVDYDLODEOHWRWKHPWRHQIRUFHSD\PHQWWKHZULWHUFKRRVHVWRGHVFULEHLQOHJDOWHUPVWKHFROOHFWLRQVXLWV
WKDWZLOOEHILOHGDQGWKHQWRWKUHDWHQLQDGGLWLRQWKHSURFHHGLQJV>ZKLFKZLOOEHSXUVXHG@7KHRQO\SXUSRVHRI
WKUHDWHQLQJVXFKDGGLWLRQDOSURFHHGLQJVZKLFKZRXOGKDYHQRGLUHFWFRQQHFWLRQZLWKDFWLRQVWRFROOHFWGHEWVDSSHDUVWR
KDYHEHHQWRFRHUFHDQGIULJKWHQWKHDOOHJHGGHEWRUV$%$,QIRUPDO2SLQLRQDWFLWLQJ$%$,QIRUPDO2SLQLRQ



8QGHU6WDQGDUGDODZ\HUPD\FRPPXQLFDWHE\OHWWHUZLWKDQDGYHUVHXQUHSUHVHQWHGSHUVRQLQIRUPLQJKLPRID
GHPDQGRQKLVLQVXUDQFHFDUULHUDQGWKDWVXLWZLOOEHILOHGLIWKHGHPDQGLVQRWPHWE\DFHUWDLQGDWHDQGWKDWKHVKRXOG
VHHNFRXQVHOEXWQRPRUH8QGHU6WDQGDUGQRFRPPXQLFDWLRQZLWKDUHSUHVHQWHGDGYHUVHSDUW\LVZULWWHQFRQVHQW
ZLWKRXWSHUPLVVLRQRIDGYHUVHFRXQVHO


,WLVREYLRXVWKDWWKHOHWWHUWRWKHLQVXUHGLVPHDQWIRUWKHLQVXUHU,WLVHTXDOO\REYLRXVWKDWWKHLQVXUHGKDVDULJKWWR
LQIRUPDWLRQQRWRQO\DVWRKLVRZQOHJDOULJKWVEXWDOVRWKHOHJDOGXWLHVRIWKHLQVXUHUWRKLP,WLVQRWKRZHYHUREYLRXV
WKDWWKHSODLQWLII VDWWRUQH\LVWKHSURSHUSHUVRQWRLQIRUPWKHLQVXUHGRIWKHVHULJKWVDQGGXWLHV7KHDSSURSULDWHDWWRUQH\
IRUWKLVSXUSRVHLVWKHLQVXUHG VDWWRUQH\7KHSUREOHPKHUHRIFRXUVHLVWKDWWKHDWWRUQH\IRUWKHLQVXUHGLVDOVRWKH
DWWRUQH\IRUWKHLQVXUHU$QGJLYHQWKHFRQWH[WRIWKHUHSUHVHQWDWLRQLWVHHPVFOHDUWKDWWKHLQVXUHUZRXOGSUHIHUWKDWWKH
LQVXUHGQRWEHPDGHDZDUHRILWVGXW\WRVHWWOHWKHFODLPLQJRRGIDLWK


7KHODZ\HUUHSUHVHQWLQJWKHLQVXUHGDQGWKHLQVXUHUWKXVIDFHVDQDSSDUHQWGLOHPPD%XWWKHGLOHPPDLVRQO\DSSDUHQW
+HRUVKHUHSUHVHQWVWKHLQVXUHGDVDFOLHQWDQGKDVDGXW\WRNHHSWKHLQVXUHGIXOO\LQIRUPHGE\YLUWXHRIWKHUXOHVRI
HWKLFV6HH3URSRVHG*HRUJLD5XOHVDQG'LVFLSOLQDU\6WDQGDUGVRI&RQGXFW5XOH5RJHUVY5REVRQ0DVWHUV
5\DQ%UXPXQG %HORP,OOG,OO'HF1(G  7KHODZ\HUIRUWKHLQVXUHUKDVD
GXW\WRLQIRUPWKHLQVXUHGQRWRQO\RIDQ\RIIHURIVHWWOHPHQW6HH3URSRVHG*HRUJLD5XOHVDQG'LVFLSOLQDU\6WDQGDUGVRI
3URIHVVLRQDO&RQGXFW5XOH F EXWDOVRRIWKHSRWHQWLDOOLDELOLW\RIWKHLQVXUHUIRUDEDGIDLWKUHIXVDOWRDFFHSWDQ\
UHDVRQDEOHRIIHUZLWKLQWKHSROLF\OLPLWV,G5XOH E 


7RUHFRJQL]HWKDWWKHSODLQWLII VODZ\HUKDVDULJKWWRFRPPXQLFDWHGLUHFWO\ZLWKWKHLQVXUHGDVWRKLVRUKHUULJKWVZRXOG
FUHDWHQHZSUREOHPV$SDUWIURPWKHUXOHVRIHWKLFVWRUHFRJQL]HWKDWWKHSODLQWLII VODZ\HUKDVDULJKWVRWRDGYLVHWKH
LQVXUHGPD\ZHOOFUHDWHDGXW\RQWKHSDUWRIWKHODZ\HUWRGRVR)RULIWKHODZ\HUFDQDGYLVHWKHDGYHUVDU\FOLHQWIRUWKH
SXUSRVHRIOD\LQJDSUHGLFDWHIRUWKHLQVXUHU VOLDELOLW\IRUDQH[FHVVMXGJPHQWEXWIDLOVWRGRVRKHRUVKHPD\EHOLDEOH
WRWKHFOLHQWIRUPDOSUDFWLFH
KWWSVZZZJDEDURUJ+DQGERRNLQGH[FIPKDQGERRNUXOH
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7KHSODLQWLII VODZ\HUFDQSURSHUO\ZULWHDOHWWHUWRWKHDWWRUQH\IRUWKHLQVXUHGDQGWKHLQVXUHUPDNLQJWKHRIIHURI
VHWWOHPHQW7KHOHWWHUPD\SURSHUO\UHTXHVWWKHODZ\HUWRSURYLGHWKLVLQIRUPDWLRQWRWKHLQVXUHGDVZHOODVWKHLQVXUHU
7KHIDLOXUHRIWKHLQVXUHG VODZ\HUWRGRVRZRXOGEHEUHDFKRIWKHODZ\HU VGXW\WRNHHSWKHFOLHQWLQIRUPHGDQGPD\
ZHOOVXEMHFWWKHODZ\HUWROLDELOLW\


,IWKHSODLQWLII VODZ\HUQHHGVLQIRUPDWLRQDVWRWKHQDPHRIWKHLQVXUHG VLQVXUHUKHRUVKHPD\SURSHUO\ZULWHWKHLQVXUHG
UHTXHVWLQJWKLVLQIRUPDWLRQ%XWWKHFRQWHQWVRIWKHOHWWHUVKDOOEHOLPLWHGWRQRPRUHWKDQDGHPDQGDUHTXHVWIRUWKH
QHFHVVDU\LQIRUPDWLRQDQGDVXJJHVWLRQWRVHHNFRXQVHO7KHSODLQWLII VDWWRUQH\PD\QRWUHQGHUOHJDODGYLFHWRWKH
LQVXUHG*D&RGHRI3URIHVVLRQDO5HVSRQVLELOLW\'5 $  DQG6WDQGDUG

KWWSVZZZJDEDURUJ+DQGERRNLQGH[FIPKDQGERRNUXOH
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Downey & Cleveland, LLP
288 Washington Avenue
Marietta, GA 30060
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hynes@downeycleveland.com
For more than twenty years, the Georgia Supreme Court’s “reminder” to
litigants in slip and fall cases set forth in Robinson v. Kroger, 268 Ga. 735 (1997),
has been in place. In Robinson, the Supreme Court: “remind[ed] members of the
judiciary that the ‘routine’ issues of premises liability, i.e., the negligence of the
defendant and the plaintiff, and the plaintiff’s lack of ordinary care for personal
safety are generally not susceptible of summary adjudication, and that summary
judgment is granted only when the evidence is plain, palpable, and undisputed.” 268
Ga. at 748. Despite the “reminder” given in Robinson, motions for summary
judgment are still filed and granted in many slip and fall cases. The likelihood of a
successful motion for summary judgment must be considered in all slip and fall
cases. The considerations discussed below should aid in determining whether a
successful motion can be filed.
Under O.C.G.A. § 51-3-1, “an owner or occupier of land has a duty of
exercising ordinary care to keep the premises and approaches safe for any invitee’s
safety.” In order to recover for injuries sustained in a slip-and-fall action, an invitee
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must prove (1) that the defendant had actual or constructive knowledge of the hazard;
and (2) that the plaintiff lacked knowledge of the hazard despite the exercise of
ordinary care due to actions or conditions within the control of the owner/occupier.
Season All Flower Shop, Inc. v. Rorie, 323 Ga. App. 529, 533, (2013)1 (citations
omitted). “Whether a hazardous condition exists is the threshold question in a slip
and fall case.” Id.
In defending slip and fall cases, it is common for the same issues to arise in
different cases. When assessing these claims, answering the following questions
may help:
• Did a foreign substance cause the fall?
• Did cracked or missing pavement cause the fall?
• Had the Plaintiff walked over the same area before?
• How long did the Defendant know of the alleged hazard?
• Was the fall weather related?
• Where there any wet floor signs?
• What procedural issues may arise?

Distinguished in Duff v. Bd. of Regents of Univ. Sys. of Georgia, 341 Ga. App.
458, 461 (2017)
1
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Of course, there are many other potential issues in slip and fall cases, but answering
these questions will often help sharpen your defense. Each question is addressed
below.
Did a foreign substance cause the fall?
Proof of a fall, without more, does not create liability on the part of a proprietor.
Flagstar Enterprises v. Burch, 267 Ga. App. 856 (2004). A plaintiff cannot rely on
speculation to establish what caused her to fall. Id. “A plaintiff who alleges she
slipped on a foreign substance must present some evidence of a foreign substance
on the ground where she slipped.” Hudson v. J.H. Harvey Co., 244 Ga. App. 47. “It
is common knowledge that people fall on the best of sidewalks and floors.” Flagstar,
267 Ga. App. at 856–857, 600 S.E.2d 834. “Indeed, to presume that because a
customer falls in a store that the proprietor has somehow been negligent would make
the proprietor an insurer of his customer's safety which he is not in this state.” Belk
Dep't Store of Charleston, S.C., Inc. v. Cato, 267 Ga. App. 793 (2004).2 When the
plaintiff cannot show the existence of a hazardous condition, she cannot prove the
cause of her injuries and “there can be no recovery because an essential element of
negligence cannot be proven.” Pinckney v. Covington Athletic Club & Fitness

In Cato, the trial court’s denial of the store’s motion for summary judgment was
reversed where the plaintiff could not present evidence of any foreign substance that
was the cause of his fall. “[T]he mere fact that Cato fell does not give rise to liability
for the defendant, and absent some evidence that a foreign substance was present,
Cato's cause of action must fail.” 267 Ga. App. at 794.
2
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Center, 288 Ga. App. 891, 893 (2007). Additionally, speculation as to the cause of
a fall based on evidence of a substance on the plaintiff’s clothes or body after the
fall may not create a question of fact as to the existence of a hazardous condition.
Season All Flower Shop, Inc. v. Rorie, 323 Ga. App. 529 (2013).
In Hudson, the Court of Appeals affirmed a summary judgment ruling in favor
of the defendant when a woman slipped and fell in a Harvey’s grocery store. 244
Ga. App. 479. She went into the store where a rug had been placed just inside the
entranceway. Id. The plaintiff took several steps on the rug and then slipped and fell
when her right foot stepped off the rug. Id. She fell onto her hands and knees. Id.
The plaintiff’s pants did not get wet when she fell, nor did she see water on the floor.
Id. The plaintiff testified that she believed the rug was wet but had no direct
knowledge of it. Id. The Court reasoned that the plaintiff could not show why she
slipped, and speculation does not establish causation. Id. at 480.
Additionally, in Season All Flower Shop, the plaintiff slipped and fell while
walking into a chapel for a wedding. 323 Ga. App. 529 (2013). The plaintiff did not
know why she had fallen. Id. After she fell, moisture on her clothes led her to believe
there was moisture on the floor. Id. at 534. However, the Court of Appeals held, “to
create a question of fact as to the existence of a hazardous condition, a plaintiff
cannot rely upon speculation and she must prove more than the existence of a slick
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or wet floor.... Rather, the plaintiff must produce evidence of what foreign substance,
condition, or hazard caused her to slip and fall.” Id.
Likewise, in H.J. Wings & Things v. Goodman, the trial court’s denial of the
defendant restaurant’s motion for summary judgment was reversed where the
plaintiff presented no evidence of any hazardous condition that caused her fall. 320
Ga. App. 54 (2013). The plaintiff claimed the floor she slipped on appeared “heavily
waxed.” She could not, however, see any foreign substance that caused her fall. Her
speculation that wax on the floor caused her fall could not overcome the defendant’s
unrefuted evidence showing the restaurant did not use wax on its floors and,
therefore, summary judgment was proper.
Did cracked or missing pavement cause the fall?
Irregularities and trifling defects in sidewalks that can be observed cannot
serve as a basis for recovery in a slip and fall action under Georgia law. Occupiers
of premises whereon the public is invited to come are not required to keep their
parking lots and other such areas free from “irregularities and trifling defects….”
Piggly Wiggly S., Inc. v. Bennett, 217 Ga. App. 496, 497 (1995). See also Long John
Silver's, Inc. v. Coleman, 223 Ga. App. 864 (1996)(reversing trial court’s denial of
restaurant’s motion for summary judgment where plaintiff claimed her shoe heel
because caught in an inch-wide hole in a concrete ramp, which the Court of Appeals
deemed a “small, trifling defect”).
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Small cracks, holes and uneven spots often develop in pavement and it has
been held that where there is nothing to obstruct or interfere with one’s ability to see
such a static defect, the owner or occupier of the premises is justified in assuming
that a visitor will see it and realize the risk involved. Bennett, 217 Ga. App. at 497
(1995) (affirming summary judgment proper when the uneven pavement upon which
the plaintiff tripped was a static, trifling defect and nothing obstructed her view). See
also Wright v. JDN Structured Finance, Inc., 239 Ga. App. 685, 686 (1999)
(“[o]ccupiers of premises whereon the public is invited to come are not required to
keep their parking lots and other such areas free from irregularities and trifling
defects. One coming upon such premises is not entitled to an absolutely smooth or
level way of travel.”); Crenshaw v. Hogan, 203 Ga. App. 104 (1992) (finding that it
is common knowledge that small cracks, holes and uneven spots often develop in
pavement, and such defects are easily recognizable static conditions when plaintiff’s
view is unobstructed).
“A static condition is one that does not change and is dangerous only if
someone fails to see it and walks into it.” LeCroy v. Bragg, 319 Ga. App. 884, 886
(2013). Georgia courts have held that “where there is nothing to obstruct or interfere
with one’s ability to see such a static defect, the owner or occupier of the premises
is justified in assuming that a visitor will see it and realize the risk involved.” Tanner
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v. Larango, 232 Ga. App. 599, 600 (1998). See also Nemeth v. RREEF Am., L.L.C.,
283 Ga. App. 795 (2007).
In James v. Sirmans, the trial court’s grant of summary judgment in favor of
the defendant shop owner was affirmed when the plaintiff tripped and fell on a crack
in the pavement outside of the beauty shop owned by the defendant. 299 Ga. App.
262 (2009). In finding that the alleged defect was open and obvious, the James Court
noted that the fall occurred outdoors in broad daylight and that the parking lot was
dry. Id. at 263. Further, the plaintiff’s own testimony showed that there was nothing
obstructing her ability to see the crack. Id.
Had the Plaintiff walked over the same area before?
Where a plaintiff has safely traversed the area in which she fell shortly before
her fall, the plaintiff has equal knowledge and cannot recover for a slip and fall as a
matter of law. El Ranchero Mexican Restaurant No. 10 v. Hiner, 316 Ga. App. 115
(2012); Flagstar Enterprises, Inc. v. Burch, 267 Ga. App. 856, 858 (2004); Houston
v. Wal-Mart Stores E., L.P., 324 Ga. App. 105 (2013); and Ballard v. Burnham, 256
Ga. App. 531 (2002).
“When a person successfully negotiates a dangerous condition, she is
presumed to have knowledge of that condition and cannot recover for a subsequent
injury resulting from the hazard.” El Ranchero, 316 Ga. App. 115. In El Ranchero,
a plaintiff walked across a tile floor in a restaurant on her way to the bathroom. On
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her way back from the bathroom, the plaintiff slipped and fell only minutes after
safely walking across the floor initially. The plaintiff could not identify why she fell,
and she could not identify any substance on the tile that caused her to fall. She simply
stated that the tile was “slippery.” In El Ranchero, the trial court’s denial of the
defendant-restaurant’s motion for summary judgment was reversed because the
plaintiff had walked over the same area she fell minutes before her fall.
How long did the Defendant know of the alleged hazard?
A plaintiff injured in a slip and fall may show knowledge of injury-producing
hazard by three methods: (1) proof that an employee was in the immediate area of
the spill and could have easily seen and removed it prior to the slip and fall; (2) proof
that liquid had been there for a sufficient length of time that it should have been
discovered and removed during reasonable inspection; or (3) there had been prior
accidents that should have informed the Defendant of a hazard. Warner v. Hobby
Lobby Stores, Inc., 321 Ga. App. 121 (2013).
The length of time that the hazard is required to remain undiscovered to
establish knowledge varies based on the facts of the case. CFUS Properties, Inc. v.
Thornton, 246 Ga. App. 75 (2000). See Brown v. Host/Taco Joint Venture, 305 Ga.
App. 248 (2010). It cannot be disputed that a proprietor is generally permitted a
reasonable time after notice of a hazardous condition to exercise care in correcting
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it. Warner v. Hobby Lobby Stores, Inc., 321 Ga. App 121 (2013) and Pickering
Corp. v. Goodwin, 243 Ga. App. 831 (2000).
In Goodwin, the trial court’s denial of the defendant’s motion for summary
judgment was reversed. The plaintiff in Goodwin fell in spilled water at a mall. The
water spilled 90 seconds before the plaintiff fell. The Goodwin Court held that the
defendant-proprietor breached no duty to the plaintiff as Georgia law affords a
proprietor “a reasonable time after notice of a hazard to exercise care in correcting
such condition.” 243 Ga. App. at 832 (citations omitted).
Was the fall weather related?
Under well-settled Georgia law, businesses are not liable for slip and falls
during rainy conditions unless there has been an unusual accumulation of water.
Diaz v. Wild Adventures, Inc., 289 Ga. App. 889, 892-893 (2008) (citing Walker v.
Sears Roebuck & Co., 278 Ga. App. 677, 680 (2006)). The well-established law
applicable to cases like the present, involving a slip and fall due to weather
conditions is that:
business proprietors are not liable to patrons who slip and fall on floors
made wet by rain conditions unless there has been an unusual
accumulation of water and the proprietor has failed to follow reasonable
inspection and cleaning procedures. The risk of harm imposed by some
accumulation of water on the floor of business premises during rainy
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days is not unusual or unreasonable in itself, but is one to which all
who go out on a rainy day may be exposed and which all may expect
or anticipate.
Id. A proprietor cannot be liable to a plaintiff for a slip and fall on an alleged water
accumulation where the plaintiff cannot show that the alleged water accumulation
was a hazardous condition that exposed her to an unreasonable risk of harm. Drew
v. Istar Financial, Inc., 291 Ga. App. 323, 325 (2008). If a slip and fall is caused by
a natural occurrence, the risk of which the invitee should appreciate, the premises
owner may be held liable only if the risk has become “unreasonable.” Roberts v.
Outback Steakhouse of Florida, Inc., 283 Ga. App. 269, 270 (2007). The “normal
accumulation of water at the entrance of a business during a rainy day is not
an unreasonable hazard.” Id. (“Emphasis added).
The location of the weather-related water may matter. In Duff v. Board of
Regents, 341 Ga. App. 458 (2017), the Court of Appeals reversed the trial court’s
grant of summary judgment to the University after a student slipped and fell in
rainwater tracked in by other students. The Duff Court noted that the fall occurred
“more than three classrooms away from” the nearest entrance. It was also noted that
the plaintiff did not know it had been raining as the building had no windows and it
had not been raining when she entered hours earlier. 341 Ga. App. At 461.
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Where there any wet floor signs?
The presence of wet floor signs can also provide good grounds to move for
summary judgment. Such signs may be used to demonstrate a proprietor breached
no duty and may also show the plaintiff had equal knowledge of the condition of the
floor.
In Alterman Foods, Inc. v. Munford, the Court of Appeals held that a
defendant owner/occupier may establish reasonable and ordinary care by taking
precautionary matters, such as placing a wet floor sign approximately six feet away
from the entrance of a premises. 178 Ga. App. 214, 215 (1986). Furthermore, the
Court held such precautionary matters may establish “reasonable and ordinary care
on [defendant’s] part, even assuming [plaintiff] did not have equal knowledge of the
hazard. To say otherwise would render [defendant] an insurer of its customers’
safety.” Id.
In Taylor v. Mathis, the Court of Appeals held an owner/occupier may be
entitled to summary judgment even where a plaintiff claims to have not seen a wet
floor sign anywhere on the premises. 219 Ga. App. 445, 465 (1995). In Taylor, the
plaintiff slipped and fell while walking across the lobby toward the exit of her office
building after getting off an elevator. The lobby floor had been mopped, and a wet
floor sign had been placed by the elevator bank, although the plaintiff denied seeing
that sign or any other signs in the area across the lobby where she fell. Id. at 445-46.
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The Court of Appeals reversed the denial of the defendant’s motion for summary
judgment. The Court held that:
[t]he fact that the [plaintiff] did not see the warning sign near the
elevator bank does not create a material issue of fact. [Plaintiff] stated
that she was not distracted by anything as she walked from the
elevators; [plaintiff] merely did not see the sign. Such a sign, even if
the only one, when placed near the bank of elevators from which users
of the building exit into the lobby, constituted reasonable and ordinary
care on the proprietor’s part.
Id. at 447 (citations omitted). Moreover, the Court further held the fact that “there
was no sign in the immediate vicinity of her fall is not enough, in itself, to create a
material issue of fact necessitating a jury trial.” Id. (emphasis added). See also
Weickert v. Home Depot U.S.A., Inc., 347 Ga. App. 889 (2018) (affirming grant of
summary judgment on basis that “distraction doctrine” did not apply to excuse
plaintiff’s failure to see wet floor signs and standing water in garden center).
What procedural issues may arise?
In addition to the substantive rules governing slip and fall cases, counsel
should be mindful of a number of recurring procedural considerations. Often
respondents will try to identify both procedural and substantive arguments to oppose
motions for summary judgment. The first line of attack by a respondent may be to
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argue the movant failed to comply with an applicable procedural rule. Two rules that
often come up are U.S.C.R. 6.5 and 6.6.
U.S.C.R. 6.5 requires the movant to file a statement of the theory of recovery
and a statement of material facts as to which there is no genuine issue. This rule
states as follows:
[u]pon any motion for summary judgment pursuant to the Georgia Civil
Practice Act, there shall be annexed to the notice of motion a separate, short
and concise statement of each theory of recovery and of each of the material
facts as to which the moving party contends there is no genuine issue to be
tried. The response shall include a separate, short and concise statement of
each of the material facts as to which it is contended there exists a genuine
issue to be tried.
U.S.C.R. 6.5. When a movant fails to comply with this rule, the respondent will
often challenge the motion on this basis alone. However, Georgia Courts have not
been willing to deny a motion for summary judgment, or to reverse the grant of a
motion for summary judgment, based solely on the failure of the movant to comply
with U.S.C.R. 6.5. There is no Georgia authority requiring the denial of a motion for
summary judgment on the sole ground that the movant violated U.S.C.R. 6.5 by
failing to submit a statement of material undisputed facts. See Ahmed v. Excellent
Petroleum, Inc., 276 Ga. App. 167 (2006).
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Movants should also be aware that a respondent’s failure to respond to the
movant’s statement of material facts in a state court action does not result in those
matters being deemed admitted. Facts not contested in response to statement of
undisputed facts, submitted pursuant to U.S.C.R. 6.5, do not per se constitute
admissions within meaning of O.C.G.A. § 9-11-36 and Rule 6.5 was enacted
primarily to facilitate the summary judgment decision-making process. Waits v.
Makowski, 191 Ga. App. 794 (1989). Note, there are significant differences between
U.S.C.R. 6.5 and Federal Rule of Civil Procedure 56. In federal court the failure to
properly respond to statements of material fact could result in admissions. See Fed.
R. Civ. Pro. 56 (c) and (e).
Along with U.S.C.R. 6.5, respondents, and trial courts, may also look to
U.S.C.R. 6.6 regarding the timing of the filing of a motion for summary judgment.
This rule provides as follows: “[m]otions for summary judgment shall be filed
sufficiently early so as not to delay the trial. No trial shall be continued by reason of
the delayed filing of a motion for summary judgment.” U.S.C.R. 6.6.
The filing of a motion for summary judgment does not violate Uniform
Superior Court Rule 6.6 when no continuance of trial has been sought or granted and
when the motion is filed “more than 30 days before the scheduled date of trial.”
Pullen v. Oxford, 227 Ga. App. 782 (1997)(citing Henrickson v. Pain Control &
Rehab. Inst. of Ga., Inc., 205 Ga. App. 843, 845(3) (1992) rev’d on other grounds,
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263 Ga. 331(1993)(finding no USCR 6.6 violation where motion for summary
judgment was filed more than 30 days before scheduled trial date and no continuance
of trial had been sought or granted)).
To avoid issues under U.S.C.R. 6.6, a movant should file a motion for
summary judgment before a case appears on a trial calendar. However, under Pullen,
even if a case is on a trial calendar, the rule should not prevent the motion from being
filed or considered as long as it is filed more than thirty days before trial.
Again, there are many other issues that occur in slip and fall cases; however,
analyzing a case at the outset and answering the above questions should help focus
your defense strategy and aid in predicting the likelihood poof a successful motion
for summary judgment.
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Stats on Brain Injury


Nationally, approximately 2.0 million people sustain a
TBI annually



75 - 90% of TBI’s are classified as “Mild Traumatic Brain
Injury) mTBI



TBI is a leading cause of death and disability in the
U.S.A.



Cost of TBI exceeds $75 billion annually



Approximately 5.5 million people are living with a TBI

Increased Awareness of TBI??


Yes! Yes! and Yes!


Legislative Movement



Military Engagement



Sports



Much of this awareness has not been positive
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Traumatic Brain Injury Defined


Disrupted brain functioning from any force to the head
as evidenced by altered or lost consciousness that is of
shorter duration than more sever TBI.



2 Phases of Injury:


Immediate damage as a result of direct impact



Later Phase - Altered Biophysical Mechanisms
referred to as Traumatic Axonal Injury (TAI)

“Type a quote here.”

–Johnny Appleseed

How Do Brain Injuries Happen??


Falls



Unintentional Blunt Trauma



Motor Vehicle Accidents



Assaults



Small percentage are a result of sports, military
involvement

Mechanism of Brain Injury


Concussion







Bruising on the brain

Coup Contrecoup




Complex Neurobehavioral Syndrome

Contusion

Bruising at site of injury or opposite side of injury

Diffuse Axonal


Tearing/swelling of nerve fibers in the brain



Penetration



Anoxia




Loss of Oxygen

Hypoxia


Reduction in Oxygen
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How is TBI Diagnosed


Patient Reports



Medical Examination



Thorough Clinical History



Neuroimaging

Types of Brain Injury


Mild (GCS 13-15; LOC<30 mins; No PreTA/PostTA, Normal
Neuroimaging)



Moderate (GCS 9-12; LOC 30 > < 1 day; PreTA/PostTA 1-7
days, Normal or Sometimes Normal Neuroimaging)



Severe (GCS 3-8; LOC > 1 day; PTA > 7 days, Typically
Abnormal Neuroimaging)



The SEVERITY of TBI is determined at the time of injury, not by
level of functioning at some later time.

Diagnosis of mTBI


Cannot be corroborated with the use of objective
measures or medical personnel



Have to rely on self-report, which often leads to under/
over-diagnosis



“Complicated TBI” = longer recovery



Concussion vs. Traumatic Brain Injury = outcome

Symptoms of mTBI


Initially - may include (confusion, fuzzy thinking or
“slowed down”). In the ER symptoms likely include
(headache 61%; Nausea 27%; dizziness 18%). The initial
symptoms subside resolve very quickly.



Persistent symptoms may include fatigue 45%;
insomnia 32%; headaches 28%; dizziness 24%.
However, at 3 months, these symptoms cannot be
differentiated from the general population
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Diagnostic Criteria for mTBI


Traumatic induced and physiologic disruption of brain function as indicated by at least one
of the following:


Any Loss of Consciousness



Any loss of memory for events immediately before or after the accident



Any alteration in mental state at the time of the accident (i.e., feeling dazed, disoriented,
or confused)



Focal neurologic deficits that may or may not be transient



LOC of 30 Minutes or less; After 30 minutes, an initial GCS of 13-15; PTS is not greater
than 24 hours



Symptoms must occur immediately following the injury

Impact of TBI


Cognitive Difficulties



Emotional Changes



Personality Changes



Physical Challenges



Family, Work, Economical Etc.

Cognitive Outcomes


Cognitive decline is typically present immediately
following injury



Improvement occurs within a few days to no more than
a few months



Excellent Prognosis



Long term outcome is excellent - For everyone

Psychological Outcomes


Depression is the most common diagnosis following
mTBI



Anxiety mood difficulties can occur



Prior psychiatric history is greatest risk factor



Patients may often exhibit psychiatric symptoms,
without meeting full DIAGNOSTIC criteria



Emotional disorders delay recovery
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Recovery

Do People with TBI get better??



Yes! Yes! and Yes!

Neuroplasticity

Do you mean my brain is
“plastic??”

Neuroplasticity


Neuroplasticity is an umbrella term that describes
lasting change to the brain throughout an individual's
life course.



This notion is in contrast with the previous scientific
consensus that the brain develops during a critical
period in early childhood and then remains relatively
unchanged (static)
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Neuroplasticity


Neuroplasticity: The brain's ability to reorganize itself
by forming new neural connections throughout life.



Neuroplasticity: allows the neurons (nerve cells) in the
brain to compensate for injury and disease and to adjust
their activities in response to new situations or to
changes in their environment.

Neuroplasticity



Remember the brain is re-organizing



New cells are compensating for dead cells



This re-organization and compensation has to be
“stimulated.”

Limits to Neuroplasticity


Neuroplasticity enables the brain to compensate for
damage, but sometimes an area of the brain is so
extensively damaged that its natural ability to
reorganize is insufficient to regain the lost function.



In the case of Huntington’s Disease the death of many
cells may render the brain unable to reorganize
corrective connections.
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Promoting Neuroplasticity


Medications



Rehabilitation



Timing



Activity…Activity and more Activity

Recovery: Mod/Severe TBI


Fastest Improvement occurs in the first 6 months



Improvement continues through 24 months



Improvement slows after 2 years, but continues for
many years



Most will continue to exhibit some difficulties



Rate and level of improvement varies dramatically

Recovery: Mild TBI


27% recover within the first 24 hours



36% recover within 1-3 days



20% recover within 4-6 days



15% had symptoms persisting past one month



less than 2% experience persistent symptoms

Recovery: Mild TBI



Initial rest is helpful



Prolonged rest can result in longer recovery



Experiencing another concussion without recovery
increases risk of further damage and subsequent TBI
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Factors Affecting Outcome


Pain



Injury Severity - Retrograde Amnesia may be predictive



Comorbidities (depression, anxiety, pain, sleep)



Substance Abuse



Multiple injury - predictor, but not superior to emotional
issues or gender



Belief/Expectations - How the patient is questioned by the
practitioner and doctor expressed outcome

Recovery: Mild TBI


The probability of someone experiencing long term
permanent consequences from MTBI is extremely low



Persistent problems are usually the result of underlying,
likely pre-existing, psychiatric disorders (personality
disorders, depression etc.) and litigation!

Post Concussive Syndrome (PCS)


A set of symptoms that may persist for longer than three months
following a mTBI



Most common diagnosis for patients following a TBI



Symptoms include cognitive difficulties, physical changes emotional
problems (i.e., headache, emotional or behavioral difficulties)



PCS is often misdiagnosed

Misdiagnosis of PCS
Lets look at the data


It is very rare for patients with mTBI to experience long term
effects



Most patients recover within weeks to three months of their
injury



Patients with depression and chronic pain etc often have
similar symptoms of PCS



Clinicians may take symptoms at face value or not complete
in depth testing



PCS has been eliminated from the DSM V
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Case Example


Iverson (2006) Depression, Chronic Pain and PCS
Symptoms


90 % of participants reported PCS symptoms.



50% met diagnostic criteria for PCS



Diagnosing PCS in patients with a history of
depression and/or chronic pain cannot be taken at
face value

Conditions that often mirror mTBI


Depression



Chronic Fatigue



Anxiety



Learning Disabilities



ADHD



Chronic pain

Neuroimaging and mTBI


CT, MRI, Diffuse Tensor Imaging (DTI), fMRI


Imaging tools can be useful in assessing patients with
mTBI



CT, MRI are not sensitive tools



DTI, fMRI have the most utility



Neuroimaging tools, however, lack the individual
patient-level sensitivity to be used as a diagnostic tool
for mTBI (Eierud et al., 2014)
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Treatment

Psycho-Education immediately following the injury



Summary


PCS is actually rare in mTBI and one should proceed with caution with
this diagnosis. Opposing evaluators need to clarify that current
complaints are a result of mTBI and be able to rule out for other potential
causes



Most people recover from mTBI within 7-10 days. A small percentage will
still fully recover within 3 months. Less than 2% of patients may have
persistent difficulties.



Emotional/Psychiatric conditions often mirror symptoms of mTBI and
PCS.



Education is key to providing hope and recovery



Don’t get stuck in despair

Tips


Did the claimant actually have a TBI???



What treatment did the claimant receive and was it necessary??



Were clinicians treating the claimant competent in mTBI??



Neuroimaging and mTBI?? Can it be used??



What other factors can explain the claimants symptoms claimants??


Attribution Bias



Confirmation Bias



Emotional Psychiatric Issues



Litigation

Questions:
Adam J. Schwebach, Ph.D.
Director: Neuropsychology Center of Utah
1407 North 2000 West Suite A
Clinton, Utah 84015
adam@npcu.net
801-614-5866
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I.

Introduction

This paper will summarize some of the significant cases decided during 2017, 2018, and
2019 involving liability insurance coverage under Georgia law. The first section discusses
insurance coverage cases, with the cases organized by type of coverage at issue (e.g., Commercial
General Liability or Automobile). The second section discusses miscellaneous issues that arise
under all types of insurance coverage. While the cases discussed are not the only cases decided
during 2017, 2018, and 2019, they represent some of the significant decisions and/or reflect
common issues that arise.
II.

Insurance Coverage Cases
A.

Commercial General Liability
1.

Accident

In G.M. Sign, Inc. v. St. Paul Fire & Marine Insurance Co., 768 F. App’x 982 (11th Cir.
2019), the Eleventh Circuit affirmed summary judgment for an insurer of no duty to defend or
indemnify claims under the federal Telephone Consumer Protection Act (TCPA) based on there
being no “accident.” The policies at issue provided standard CGL coverage for property damage
caused by an accident. Id. at 983-84.
The insured began a fax advertising program by purchasing lists of people who the insured
believed had consented to receiving marketing materials by fax. Over the course of three-plus
years, the insured sent almost 500,000 fax advertisements to people on the lists, and, at the time,
the insured thought it was complying with all applicable laws. However, the insured’s belief
regarding consent was mistaken. G.M. Sign, 768 F. App’x at 983.
Ultimately, the insured was sued in a class action for, among other things, violations of the
TCPA, based on allegations that the insured sent fax advertisements to class members without the
receipients’ permission. The insurer denied a duty to defend or indemnify, and the insured settled
the class action and assigned its rights against its insurer to the class.
G.M Sign, the named plaintiff in the class action, then sued St. Paul seeking coverage for
the settlement. After a lengthy procedural history, the district court granted St. Paul’s motion for
summary judgment, finding that “‘the intentional delivery of fax advertisements does not qualify
as an accident under Georgia law, even if the sender erroneously believed that it had consent to
send the fax advertisements.’” G.M. Sign, 768 F. App’x at 984.
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On appeal, the Eleventh Circuit rejected the argument that there was an accident because
the insured sent the faxes negligently since the insured never intended to send any faxes without
the recipients’ consent. The court framed the issue as one of contract interpretation: “whether,
under the Policies, an ‘accident’ occurred when [the insured] intentionally sent faxes that caused
the recipients’ fax machines to suffer property damage given that [the insured] mistakenly thought
the recipients had consented to receive the faxes.” G.M. Sign, 768 F. App’x at 985. Id. at 985 n.3
(noting that the parties had agreed, consistent with case law from other jurisdictions, that “the use
of a fax machine to print a fax, including the depletion of the machine’s ink and paper, constitutes
property damage”).
Based on its precedent, the court concluded that the insured’s mistaken belief that the
receipients agreed to receive the faxes was immaterial and that no accident occurred. Specifically,
the court explained that, in Mindis Metals, Inc. v. Transportation Insurance Co., 209 F.3d 1296
(11th Cir. 2000), it had concluded that, under Georgia law, “‘intentional conduct premised on
erroneous information” does not constitute an accident. The Mindis Metals decision was based on
a district court decision: Macon Iron & Paper Stock Co. v. Transcontinental Insurance Co., 93 F.
Supp. 2d 1370 (M.D. Ga. 1999), which the Eleventh Circuit adopted in Mindis Metals. G.M. Sign,
768 F. App’x at 985-86.
The court then analyzed the basis for the decision in Macon Iron, including two cases from
the Court of Appeals of Georgia: Glens Falls Insurance Co. v. Donmac Golf Shaping Co., 203 Ga.
App. 508, 417 S.E.2d 197 (1992) and Georgia Farm Bureau Mutual Insurance Co. v. Meriwether,
169 Ga. App. 363, 312 S.E.2d 823 (1983). According to the Eleventh Circuit, the prior case law
stands for the proposition that, under Georgia law, “‘an accident does not include damage to
persons or property when that damage is intentionally inflicted, even where that intentional
conduct is caused by erroneous information.’” G.M. Sign, 768 F. App’x at 985-87.
Applying that rule to the facts, the court concluded that no accident occurred when the
insured sent faxes with the mistaken belief that the recipients had consented to receive them:
[The insured] intended to send the faxes and thus intended to cause
the resulting property damage, the use of the fax machines and the
depletion of the machines’ ink and paper. The fact that [the insured]
mistakenly thought the receiptients had consented to receive the
faxes is insufficient under Mindis Metals to render the property
damage an accident under Georgia law.
G.M. Sign, 768 F. App’x at 987.
Finally, the court rejected the argument that a subsequent decision from the Supreme Court
of Georgia – American Empire Surplus Lines Insurance Co. v. Hathaway Development Co., 288
Ga. 749, 707 S.E.2d 369 (2011) – had changed the legal premise underlying Mindis Metals.
According to the court, Hathaway dealt with whether negligent construction work constituted an
accident and “does not at all address the question of whether an accident occurs when an insured
intentionally inflicts property damage based on erroneous information. G.M. Sign, 768 F. App’x
at 988. The court further explained that Georgia cases that hold that an accident includes injuries
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or damages resulting from negligence are not inconsistent with Mindis Metals: “[t]he term
‘accident’ may at once include injuries resulting from negligence but exclude injuries resulting
from intentional conduct premised on erroneous information. In determining whether an accident
occurred, Georgia law asks whether a happening was expected or intended.” Id. at 988 (citing
Taylor Morrison Servs., Inc. v. HDI-Gerling Am. Ins. Co., 293 Ga. 456, 746 S.E.2d 587 (2013)).
2.

“Employment” Exclusion

In Tyson v. Scottsdale Indemnity Co., 343 Ga. App. 370, 805 S.E.2d 138 (2017), the court
of appeals found a broadly worded “employment” exclusion in a CGL policy applied regardless
of whether the injured party was actually an employee. The insured’s CGL policy excluded
coverage for injury to “‘an employee, leased worker, temporary worker, or volunteer worker of
any insured’ or ‘any contractor, subcontractor, or sub-subcontractor or anyone hired or retained by
or for any insured’ if the injury ‘arises out of and in the course of their employment or retention.’”
Id. at 371-72, 805 S.E.2d at 140.
The tort plaintiff worked for the insured (tree service), raking leaves, piling limbs, and
cleaning up job sites after trees were cut. His hours varied depending on how much work the
insured had, and he was paid hourly in cash with nothing withheld and never received any tax
documents from the insured. The tort plaintiff was at a jobsite one day to help remove limbs and
debris after trees were taken down. As the last tree was coming down, the plaintiff was standing
off to the side of the yard, “a safe distance away from the tree, as was a requirement of his job,”
talking on his phone when a large limb hit him in the neck, rendering him a quadriplegic. Tyson,
343 Ga. App. at 371-72, 805 S.E.2d at 139-40.
The tort plaintiff sued the insured, and the insured filed a third-party complaint against its
CGL insurer for wrongfully denying coverage. The trial court granted the insurer’s motion for
summary judgment, finding the exclusion precluded coverage.
On appeal, the court focused its analysis on whether the plaintiff’s injuries arose out of or
in the course of his employment or retention, given that it was undisputed that the plaintiff was
“hired or retained” by the insured even if he did not qualify as an employee. The court found the
plaintiff’s argument that he was not an employee – since he was paid cash with no withholdings
and never received tax documents – irrelevant since the exclusion was broader than just
“employees.” Tyson, 343 Ga. App. at 372-74, 805 S.E.2d at 140-41.
The court noted that the Supreme Court has held, with respect to the terms “in the course
of” and “arising out of” employment, the same reasoning used in worker’s compensation cases
applies to general liability cases. Tyson, 343 Ga. App. at 373, 805 S.E.2d at 140-41 (quoting SCI
Liquidating Corp. v. Hartford Fire Ins. Co., 272 Ga. 293, 294, 526 S.E.2d 555 (2000)). According
to the court, “arising out of” means “‘a causal connection between the conditions under which the
work is required to be performed and the resulting injury,’” and “[i]n the course of’ employment
[means] ‘relating to the time, place and circumstances under which injury takes place.’” Id., 805
S.E.2d at 141.
Applying that standard, the court concluded that the plaintiff’s injuries did arise in the
course of his employment or retention with the insured. Although the plaintiff was using his phone
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and otherwise on a break at the time of the injury, “under workers’ compensation law, ‘an injury
to an employee occurring during working hours and on the employer’s premises ordinarily and
presumptively will be considered as arising out of and in the course of employment.’” Tyson, 343
Ga. App. at 373, 805 S.E.2d at 141 (quoting Miles v. Brown Transp. Corp., 163 Ga. App. 563,
564, 294 S.E.2d 734 (1982)). The court found there was a causal connection between the
conditions under which the work was required to be performed and the injury (i.e., “arising out
of”), because the plaintiff was in the yard, waiting a safe distance away, “as he was required to
do,” when the limb fell and struck him. And, the injury was “in the course of” the plaintiff’s
employment or retention, as the injury occurred in the yard where the plaintiff and others were
working, during working hours, while the plaintiff was waiting to complete his clean-up duties.
Id. at 373-74, 805 S.E.2d at 141.
The court also rejected an argument that the insured was not bound by the exclusion
because it may not have received a copy of the policy. The court reiterated that a party is bound
by the terms of a policy even if they do not have physical possession of it, and an insured is charged
with knowledge of the contents of their policy. Further, it was undisputed that the policy was
delivered to the insured’s retail agent (who was an independent insurance agent), which constituted
actual notice to the insured, since independent insurance agents are considered the agent of the
insured. Tyson, 343 Ga. App. at 374-75, 805 S.E.2d at 141-42.
3.

Advertising Injury

In Allstate Insurance Co. v. Airport Mini Mall, LLC, 265 F. Supp. 3d 1356 (N.D. Ga. 2017),
the district court entered summary judgment for the insurer, finding underlying claims of
contributory trademark infringement not covered by a CGL policy.
The insureds owned and operated a discount mall. Officers from the Department of
Homeland Security and a local police department raided the mall and seized several thousand
counterfeit items, including counterfeit Ray-Ban and Oakley products. After sending multiple
cease and desist letters, the claimant sued the insureds for contributory trademark infringement
based on their tenants selling counterfeit products. Allstate, 265 F. Supp. 3d at 1362.
The insureds had a standard CGL policy that contained standard Coverage B (Personal
Injury and Advertising Injury) terms and provisions. Of relevance, the policies provided coverage
for “advertising injury” arising out of one or more enumerated offenses, including “the use of
another’s advertising idea in your advertisement” and “infringing upon another’s copyright, trade
dress or slogan in your advertisement.” The policies also contained an exclusion for advertising
injury “arising out of the infringement of copyright, patent, trademark, trade secret or other
intellectual property rights. . . . . However, this exclusion does not apply to infringement in your
advertisement, of copyright, trade dress or slogan.” Allstate, 265 F. Supp. 3d at 1361.
In ruling on the insurer’s motion for summary judgment, the district court noted that no
Georgia case had directly addressed the issue in the case: whether the insureds’ liability for
contributory trademark infringement is covered “advertising injury” under standard CGL policies.
As such, the court conducted a thorough analysis of the history and evolution of Coverage B in
CGL policies. Then, construing the policies as a whole (including the intellectual property
exclusion), the court concluded that the policies “cover advertising injury arising out of trade dress
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infringement but not injury arising out of trademark infringement.” Allstate, 265 F. Supp. 3d at
1366-68.
The court noted that Georgia law recognizes a distinction between trademark and trade
dress and emphasized that the distinction was “material” in the case:
A trademark is “any word, name, symbol, or device, or any
combination thereof” that is used by a person “to identify and
distinguish his or her goods and to indicate the source of the goods”
and serves “the function of distinguishing one business’s goods or
services by prohibiting others from using a similar mark in a way
that is ‘likely to cause confusion’ among consumers.” Corps. Grp.
v. Afterburner, Inc., 335 Ga. App. 138, 779 S.E.2d 383, 389 (Ga. Ct.
App. 2015). . . .
Trade dress, on the other hand, is defined as “the total image of a
product and may include features such as size, shape, color or color
combinations, texture, graphics, or even particular sales
techniques.” Afterburner, 779 S.E.2d at 395 . . . .
Allstate, 265 F. Supp. 3d at 1369. Because neither Georgia courts nor the Eleventh Circuit had
“expressly addressed whether ‘the use of another’s advertising idea’ encompasses a claim for
trademark infringement for the purpose of determining coverage for an ‘advertising injury,’” the
court surveyed cases from other jurisdictions and found varying results. Id. at 1369-72.
However, the court ultimately granted the insurer’s motion for summary judgment based
on the rules of interpretation. The court emphasized that Georgia law requires the policies to be
construed as a whole, to give effect to each provision and, doing so, led to the conclusion that the
underlying claims for contributory trademark infringement were not covered. According to the
court, if it “were to construe trademark and trade dress infringement as one and the same, such an
interpretation would nullify the Policies’ trademark exclusion.” Allstate, 265 F. Supp. 3d at 1372.
The court also found that, even assuming contributory trademark infringement fell within
“advertising injury,” there still would not be coverage because such injury must be caused by
advertising, and “the Eleventh Circuit [has] expressly held that ‘simply selling an infringing
product is not sufficient to satisfy the causal connection requirement,’ . . ‘[t]he infringement must
be committed in an advertisement rather than in the sale of a product in order to be covered.’”
Allstate, 265 F. Supp. 3d at 1372-73 (quoting Hyman v. Nationwide Mut. Fire Ins. Co., 304 F.3d
1179, 1191-92 (11th Cir. 2002)). According to the court, the claimant’s alleged injuries were the
result of the sale of counterfeit merchandise by the insureds’ tenants, not from any advertisement
by the insureds. Id. at 1374-75.
4.

Additional Insured Coverage

In Employers Mutual Casualty Co. v. Shivam Trading, Inc., 709 F. App’x 663 (11th Cir.
2018) (per curiam), the court affirmed a summary judgment ruling that the insurer did not owe any
coverage to an additional insured for an underlying premises liability claim based on the
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unambiguous language in the policy. The named insured owned a convenience store that it leased
to another company. An endorsement on the named insured’s policy added the lessee of the
convenience store as an additional insured, but only for injuries/damages “caused, in whole or in
part, by your acts or omissions or the acts or omissions of those acting on your behalf in the
performance of your ongoing operations or in connection with your premises owned by or rented
to you.” Id. at 664.
The named insured and the lessee were sued for an injury suffered in a slip and fall at the
convenience store. In the tort suit, summary judgment was entered for the named insured.
In the insurer’s declaratory judgment action, the district court granted the insurer’s motion
for summary judgment, holding that the insurer had no duty to defend or indemnify the additional
insured-lessee. On appeal, the Eleventh Circuit rejected the argument that the additional insured
endorsement was ambiguous because it was unclear who “you” and “your” in the endorsement
referred to. The court emphasized that the policy’s preamble provided that “throughout the policy
‘you’ and ‘your’ refer to the Named Insured,” and there was nothing in the additional insured
endorsement to modify or contravene the preamble. Thus, the court concluded that the policy
“unambiguously only covers wrongdoing by [the named insured],” and, because the named insured
was found not liable in the tort suit, the insurer owed no coverage to the additional insured.
Shivam, 709 F. App’x at 664-65.
The court also rejected the argument that the insurer was estopped from denying coverage
because of representations made by the insured’s independent insurance agent. According to the
court, “under Georgia law, while an insurance company can be estopped as to the existen[ce] of
an insurance contract, estoppel cannot be used to extend the unambiguous meaning of a contract.”
Shivam, 709 F. App’x at 665.
B.

Automobile
1.

“Livestock” Exclusion

In Georgia Farm Bureau Mutual Insurance Co. v. Claxton, 345 Ga. App. 539, 812 S.E.2d
167 (2018), the court of appeals affirmed denial of the insurer’s motion for summary judgment,
finding two questions of fact regarding application of a liability exclusion.1 The policy excluded
coverage for “‘the use of any livestock or other animal, with or without an accessory vehicle, for
providing rides to any person for a fee or in connection with or during a fair, charitable function,
or similar type of event.’” Id. at 541, 812 S.E.2d at 169.
The insured was operating a mule-drawn carriage in a Christmas parade organized by the
City of McRae. After the parade ended, the insured and another person were riding in the carriage
back to the insured’s vehicle when the carriage was hit in the back by a motor vehicle. The
passenger in the carriage sustained injuries and sued the insured. Claxton, 345 Ga. App. at 53940, 812 S.E.2d at 168.

1

The case also addresses whether a mule-drawn carriage qualifies as an “uninsured motor vehicle,”
but that issue is not addressed in this paper.
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The liability insurer filed a declaratory judgment action, contending that there was no
liability coverage based on the “livestock” exclusion. The trial court denied the insurer’s motion
for summary judgment, and the court of appeals affirmed. According to the court of appeals, there
were two genuine issues of fact: (1) “whether the parade at which the accident occurred was a
“‘similar type of event’ to a fair or charitable function”; and (2) “whether, because the parade had
concluded at the time of the accident, [the insured] was providing a ride to [the passenger] in the
carriage ‘in connection with’ the event.” Claxton, 345 Ga. App. at 541, 812 S.E.2d at 169.
Regarding the first issue, the court rejected the insurer’s argument that the parade was
within the broad range of activities encompassed by the words “fair, charitable function, or similar
type of event.” The court focused its analysis on the phrase “similar type of event.” Because the
phrase was not defined in the policy, the court referred to dictionaries for the usual and common
meaning of “similar,” which means “‘having characteristics in common’ and ‘alike in substance
or essentials.’” According to the court, “[w]hether one thing is similar to another thing is
necessarily a multi-faceted, qualitative, and subjective determination,” and “whether something is
similar to something else is almost inherently ambiguous.” Claxton, 345 Ga. App. at 542, 812
S.E.2d at 169-70 (emphasis added). Invoking the rules of interpretation – ambiguities are strictly
construed against the insurer and exclusions are strictly construed against the insurer – the court
concluded that it could not say, as a matter of law, that the Christmas parade was an event similar
to a fair or charitable function. Id., 812 S.E.2d at 170.
Regarding the second issue, because the parade had ended at the time of the accident, and
the insured and the passenger were riding in the carriage back to the insured’s vehicle, a jury would
need to resolve whether those facts constituted the insured “providing a ride in connection with”
the parade. Claxton, 345 Ga. App. at 542-43, 812 S.E.2d at 170.
2.

“Public or Livery Conveyance” Exclusion

In Haulers Insurance Co. v. Davenport, 344 Ga. App. 444, 810 S.E.2d 617 (2018), the
court of appeals interpreted an exclusion precluding coverage when the insured’s vehicle “is being
used as a public or livery conveyance.” The court affirmed the denial of the insurer’s motion for
summary judgment, finding the exclusion did not apply as a matter of law.
The insured saw his neighbor walking to town and offered her a ride. Occasionally, in the
past, the neighbor had asked the insured to drive her to town, which the insured would agree to do
if he felt like it, but did not always do. When the insured would drive her to town, the neighbor
would pay the insured $7 for the three-mile ride. On the day of the accident, the neighbor did not
ask for a ride; instead, the insured offered to drive her. And, although the neighbor expected to
pay the insured, there was no evidence she actually did pay him. Davenport, 344 Ga. App. at 444,
810 S.E.2d at 618.
The trial court denied the insurer’s motion for summary judgment, finding a genuine issue
regarding whether the insured was operating his vehicle for hire at the time of the accident. The
court of appeals affirmed, finding the exclusion did not apply as a matter of law. The court noted
that “the question of whether the . . . exclusion applies is a legal determination.” Davenport, 344
Ga. App. at 445, 810 S.E.2d at 619.
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The court explained that, because the terms “public or livery conveyance” were not defined
in the policy, they were given their usual and common meaning as found in dictionaries.2 The
court also noted that Georgia courts have not addressed such exclusions much, if at all, and
referenced a Supreme Court of Georgia case from 1983, which “stated in dicta that the phrase
‘public livery conveyance’ is interpreted as a taxicab.’” Davenport, 344 Ga. App. at 446, 810
S.E.2d at 619 (citing Anderson v. Se. Fidelity Ins. Co., 251 Ga. 556, 557, 307 S.E.2d 499 (1983)).
After surveying case law from around the country, the court concluded that the phrase was
unambiguous. According to the court, “[t]o fall within the exclusion, the insured must present his
services indiscriminately to the general public for hire.” Davenport, 344 Ga. App. at 447, 810
S.E.2d at 620.
Based on the facts, the court found the exclusion did not apply. To that end, there was no
evidence that the insured “held himself out indiscriminately to the public, or operated a business
for hire”; rather, the evidence showed that the insured occasionally offered a specific friend and
neighbor a ride for a fee. Davenport, 344 Ga. App. at 447, 810 S.E.2d at 620. Thus, “absent
evidence that [the insured] used the vehicle indiscriminately to transport members of the general
public for hire, or regularly rented out his vehicle for hire, [the insured] was not operating his
vehicle either as a livery or a public conveyance at the time of the accident.” Id. at 448, 810 S.E.2d
at 620.
3.

Direct Action Statutes

In Reis v. OOIDA Risk Retention Group, Inc., 309 Ga. 659, 814 S.E.2d 338 (2018), the
Supreme Court of Georgia held that the federal Liability Risk Retention Act of 1986 (“LRRA”),
15 U.S.C. § 3901, et seq., preempts Georgia’s direct action statutes, O.C.G.A. §§ 40-1-112(c) and
40-2-140(d)(4), as applied to risk retention groups.
Plaintiffs sued the driver of a tractor-trailer, the motor carrier, and the insurer under the
direction action statute. The insurer was a liability risk retention group not chartered or domiciled
in Georgia and created pursuant to the LRRA. The trial court granted the insurer’s motion for
summary judgment, finding the LRRA preempted Georgia’s direct action statutes and, therefore,
the insurer was not subject to suit. Reis, 303 Ga. at 660, 814 S.E.2d at 339-40.
The Supreme Court’s analysis started with a brief overview of federal preemption doctrine
and the LRRA. The quick overview is that the LRRA preempts State law (other than the State
where the risk retention group is chartered) to the extent such law would make unlawful, or
regulate, directly or indirectly, the operation of a risk retention group, but permits non-charter
states to govern certain specific things, such as coverage requirements of any motor vehicle
financial responsibility insurance law and acceptance means of demonstrating financial
responsibility as required to obtain a license or permit or to engage in specified activities. Reis,
309 Ga. at 661-62, 814 S.E.2d at 341 (discussing 15 U.S.C. §§ 3902 and 3905).
2

“‘Public’ is defined as ‘of, relating to, or affecting all the people,’ or ‘accessible to or shared by
all members of the community.’ . . . . ‘Livery’ is defined as ‘a business that rents vehicles.’ . . . .
‘Conveyance’ is defined as ‘a means of transport.’” Davenport, 344 Ga. App. at 446, 810 S.E.2d
at 619 (internal citations omitted).
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Because the insurer was a risk retention group not chartered or domiciled in Georgia, the
court found that the LRRA governed the ability of Georgia to regulate the insurer’s operations in
Georgia. The plaintiffs argued that the direct action statutes do not regulate the operation of risk
retention groups, but were “financial responsibility laws,” as permitted by 15 U.S.C. § 3905(a) and
(d). In support, the plaintiffs contended that the direct action statutes qualify as financial
responsibility laws because they require an indemnity insurance policy to evidence the financial
responsibility of a motor carrier. The court, however, rejected the argument, explaining that the
“direct action statutes are not financial responsibility laws as they in no manner assure the financial
soundness or solvency of a risk retention group. Rather, the direct action statutes provide a vehicle
for directly naming a risk retention group as a party in a lawsuit.” Reis, 303 Ga. at 663-64, 814
S.E.2d at 341-42.
Citing a decision from the Second Circuit Court of Appeals, the court found that the direct
action statutes do, both directly and indirectly, regulate the operations of risk retention groups by
subjecting them to unanticipated lawsuits in which they are directly named as parties, which
increases litigation costs and exposes the risk retention groups directly to liability and any
consequent damages. Reis, 303 Ga. at 664-66, 814 S.E.2d at 342-43 (discussing Wadsworth v.
Allied Professional Ins. Co., 748 F.3d 100, 107 (2d Cir. 2014)).
In RLI Insurance Co. v. Duncan, 345 Ga. App. 876, 815 S.E.2d 558 (2018), the court of
appeals reversed the denial of the insurer’s motion to dismiss because excess insurers are not
proper parties under Georgia’s direct action statute, O.C.G.A. § 40-1-112. The plaintiff sued the
driver of the tractor-trailer, the driver’s employer-trucking company, and the trucking company’s
insurer. The claim against the insurer was based on the direct action statute, O.C.G.A. § 40-1-112.
The insurer had issued an excess indemnity policy to the trucking company, which made clear that
the insured had a self-insured retention of $750,000 and that the insurer’s obligation to pay arose
only after the insured paid its SIR. The trucking company also had a surety bond from the insurer
for $1,000,000. Id. at 877.
The insurer moved to be dismissed from the case, arguing that an excess insurer is not a
proper party under the direct action statute. The trial court denied the motion, finding that the
trucking company’s failure to register as a self-insured rendered the insurer a proper party.
The court of appeals, however, reversed, finding that the insurer was not a proper party
based on the terms of the policy. The court noted that, under the federal Motor Carrier Safety
Regulations, there are three ways for an interstate motor carrier to satisfy the financial
responsibility requirements: (1) obtaining a primary insurance policy, (2) posting a surety bond,
or (3) becoming a self-insured under the regulations. Because the trucking company had satisfied
the federal financial responsibility requirements by obtaining the $1,000,000 bond from the
insurer, the question, according to the court, was whether Georgia law allows a direct action claim
against an excess insurer. Duncan, 345 Ga. App. at 877-78.
The court noted that the statute containing the direct action provision, O.C.G.A. § 40-1112, requires motor carrier to file a certificate of insurance, but allows a motor carrier to qualify
as a self-insurer if the Department of Insurance approves. The court reiterated that it has often
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held that the direct action statute does not authorize actions against excess carriers. Duncan, 345
Ga. App. at 877-78 (collecting cases). Based on the plain language of the policy – that the insurer’s
duty to pay was not triggered until after the insured’s SIR was exhausted – the court concluded
that the insurer was not a proper party under the direct action statute. Id. at 878-79.
III.

Miscellaneous Issues
A.

Choice of Law

Insurance policies are simply contracts and, as such, when choice-of-law issues arise in
cases involving insurance policies, Georgia’s choice-of-law rule – lex loci contractus – applies.
E.g., Lima Delta Co. v. Global Aero, Inc., 338 Ga. App. 40, 45, 789 S.E.2d 230, 235 (2016). As
applied to insurance policies, the law of the state where the policy was delivered applies. Id. at
45-46, 789 S.E.2d at 235.
However, the Supreme Court of Georgia recently clarified the extent that another state’s
law will be applied under the choice-of-law rules. In Coon v. Medical Center, Inc., 300 Ga. 722,
797 S.E.2d 828 (2017), the court clarified that, under Georgia’s choice-of-law rules, Georgia
courts defer to another state’s statutes, as well as its judicial decisions interpreting those statutes,
but does not defer to another state’s common law. In other words, “[i]n the absence of a statute. .
. a Georgia court will apply the common law as expounded by the courts of Georgia.” Id. at 729,
797 S.E.2d at 834.
Although Coon involved choice-of-law issues for tort claims, the court explicitly noted that
this approach applies to contract claims as well as tort claims. 300 Ga. at 733, 797 S.E.2d at 836.
In rejecting an argument that the approach was “archaic” and had “outlived its usefulness,” the
court noted that “significant reliance interests” were implicated since the approach applies to
contract claims as well as tort claims based on common law. Id., 797 S.E.2d at 836 (citing Savage
v. State of Ga., 297 Ga. 627, 641-42, 774 S.E.2d 624 (2015)).3
The impact of this limitation on Georgia’s choice-of-law rules can be seen from a case out
of the Middle District of Georgia. In Massachusetts Bay Insurance Co. v. Fort Benning Family
Communities, LLC, No. 4:15-CV-75-CDL, 2016 U.S. Dist. LEXIS 187699 (M.D. Ga. Sept. 27,
2016), a case decided before Coon, the court refused to apply the limitation to interpret a pollution
exclusion in a CGL policy (delivered to the insured in Maryland) to a claim involving injuries
from ingesting lead paint. The court noted that the pollution exclusion would apply under Georgia
law, but would not apply under Maryland law. Id. at *9. As such, the insurer argued that, because
there was no Maryland statute involved, Georgia common law should apply. In rejecting the
insurer’s argument, the court described the limitation as “an antiquated theory espoused by some
Georgia courts in the distant past.” Id. at *11. The court also found that the limitation (or
exception) “swallows the rule”: “In any case involving contract interpretation where a statute is
not involved, this theory would require Georgia courts always to apply Georgia law no matter

3

In Savage, the court explained that “stare decisis is especially important where judicial decisions
create substantial reliance interests, as is most common with rulings involving contract and
property rights.” 297 Ga. at 641, 774 S.E.2d at 636.
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where the contract was made.” Id. at *12. Thus, the court applied Maryland law and concluded
that coverage was not excluded by the pollution exclusion.
The insurer, however, filed a motion for reconsideration, after the Coon decision was
issued, based solely on the choice-of-law issue and Coon. The court granted the motion for
reconsideration, finding that, under Coon, Georgia common law applied, and, therefore, the
pollution exclusion applied. Mass. Bay, 2017 U.S. Dist. LEXIS 76913 (M.D. Ga. May 15, 2017).
The court explained, “[i]n Coon, the Georgia Supreme Court expressly embraced the presumption
of identity, finding that in the absence of a foreign statute on point, ‘at least with respect to a state
where the common law is in force, a Georgia court will apply the common law as expounded by
the courts of Georgia.” Id. at *2.
B.

Declaratory Judgment Actions Regarding Duty to Defend and Indemnify

In Owners Insurance Co. v. Remodeling Depot, Inc., CV417-021, 2018 U.S. Dist. LEXIS
54028 (S.D. Ga. Mar. 29, 2018), the court denied a motion to dismiss an insurer’s declaratory
judgment action on ripeness grounds, but stayed the insurer’s claim regarding its duty to
indemnify. The court noted that an insurer’s duty to defend and duty to indemnify are separate
and distinct obligations, and “[t]he question of whether an insurer has a duty to indemnify is unripe
until the insured has been held liable in the underlying proceeding.” Id. at *5 (citing, e.g., Edwards
v. Sharkey, 747 F.2d 684, 686 (11th Cir. 1984)). The court decided to stay, rather than dismiss,
the claim regarding the duty to indemnify because, although the duties are separate, the duty to
defend is broader than the duty to indemnify, and, therefore, “‘if there is no duty to defend there
is no duty to indemnify.’” Id. According to the court, staying the claim regarding the duty to
indemnify was more appropriate “because a determination that [the insurer] has no duty to defend
will necessarily resolve whether it has a duty to indemnify.” Id. at *7.
Notably, in Allstate Ins. Co. v. Airport Mini Mall, LLC, supra, the court expressly rejected
the argument that it should only rule on the narrow issue of the insurer’s duty to defend because
the underlying lawsuit remained pending. 265 F. Supp. 3d at 1365. According to the court, “the
Georgia Court of Appeals has expressly rejected the argument that the issue of an insured’s [sic.]
duty to indemnify is not ripe for determination prior to a finding of liability in an underlying
action.” Id. (citing ALEA London Ltd. v. Woodcock, 286 Ga. App. 572, 649 S.E.2d 740, 746
(2007)).
In The Travelers Indemnity Co. of Connecticut v. Peachstate Auto Insurance Agency, Inc.,
357 F. Supp. 3d 1259 (N.D. Ga. 2019), the court addressed what evidence could be considered in
ruling on an insurer’s duty to defend in a declaratory judgment action. In Peachstate, the insuredcorporate entities were sued in an underlying tort suit for injuries arising out of a single vehicle
accident involving an employee and her boyfriend.
The insureds had a CGL policy that generally excluded coverage for auto accidents, but
provided limited coverage if, in pertinent part, a vehicle was “being used in the course and scope
of [the insureds’] business at the time of [the accident].” In the underlying tort lawsuit, it was
alleged that the vehicle involved in the accident was covered in advertisements for the insuredcorporate entities for the purpose of promoting the business of the insureds and was used for the
purpose of providing transportation to an employee for the furtherance of the insureds’ business.
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The tort complaint further alleged that the employee was operating the vehicle on behalf of the
insureds to promote the business of the insureds at the time of the accident. Peachstate, 357 F.
Supp. 3d at 1261-63.
However, in the CGL insurer’s declaratory judgment action, the employee admitted that
she was not on official company business and thus not in the course and scope of her employment
for the insureds at the time of the accident, and the insureds denied that the vehicle was being used
in the course and scope of their business at the time of the accident. Instead, according to the court,
“[the employee], after returning home from work, used the vehicle in question to take her
boyfriend. . . to his job. This errand was purely personal and had no connection with the business
of the [insured-corporate entities], despite the incidental benefit potentially received from the
advertisement exposure.” Peachstate, 357 F. Supp. 3d at 1263.
In the declaratory judgment action, the court rejected an argument that, at a minimum, the
insurer owed a duty to defend based on the allegations in the tort complaint. Initially, the court
explained that, while the duty to defend depends on the language of the insurance policy compared
to the allegations in the tort complaint, “coverage does not depend on ‘how artfully a claim is
drafted,’ but rather is controlled by the underlying facts and circumstances of the claim.’”
Peachstate, 357 F. Supp. 3d at 1261-62. The court also noted that Georgia courts “have considered
evidence other than the Underlying Complaint in declaratory judgment actions involving insurance
coverage disputes.” Id. at 1263 n.2 (citing Currington v. Fed. Mut. Ins. Co., 145 Ga. App. 350,
243 S.E.2d 713 (1978), where “the court admitted an affidavit into evidence at a summary
judgment hearing”). According to the court, this result makes sense from a “policy standpoint,”
because if the “Court could only consider allegations in the Underlying Complaint, declaratory
actions would be useless to resolve insurance disputes. Rather, complaining parties would mirror
their complaints to the insurance policy to bring the complaint under coverage, regardless of
whether the facts actually supported application of the policy.” Id.
The court granted the CGL insurer’s motion for summary judgment, finding no duty to
defend. The court also found no duty to indemnify, reasoning that, although the duty to defend
and and indemnify are independent obligations and should generally be analyzed separately, “the
absence of a duty to defend is dispositive of the duty to indemnify.” Peachstate, 357 F. Supp. 3d
at 1264 (collecting cases).
C.

Reservation of Rights, Waiver/Estoppel, and Misrepresentations/Rescission

In American Safety Indemnity Co. v. STO Corp., 342 Ga. App. 263, 802 S.E.2d 448 (2017),
the court of appeals affirmed summary judgment rulings that the insurer was estopped from raising
coverage defenses and had waived its rescission claim as a matter of law.
The insured had been sued in two separate liability lawsuits. With respect to the first, the
insured notified the insurer of a potential claim before the suit was filed. The insurer responded,
asking for additional information and asserting that its “investigation and evaluation” would be
under reservation of rights. A few months later, the first underlying suit was filed. Five months
later, the insurer sent a letter denying coverage. The claims adjuster testified that, a few months
after denying coverage, the insurer re-evaluated its position and agreed to defend the suit; however,
the adjuster had no recollection of whether he issued a reservation of rights letter and did not recall
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ever telling anyone with the insured that the defense was subject to a reservation of rights. The
adjuster’s file contained a reservation of rights letter, which was dated a week before the date the
adjuster testified the insurer agreed to defend, but the insured had no record of ever receiving the
letter. The insurer continued to defend the first underlying suit for about a year-and-a-half, when
it ultimately withdrew coverage, asserting that the insured had misrepresented when it first
received notice of the claim in the suit. STO, 342 Ga. App. at 264-65, 802 S.E.2d at 451.
With respect to the second underlying suit, the insured tendered the suit to the insurer, and
the insurer responded with a letter, asking for more information and stating that its “investigation
and evaluation” was under reservation of rights. After the insured provided additional information
and documents, the insurer denied coverage. After the insured pushed back, the insurer eventually
reversed its denial and agreed to take over the defense of the second suit. While there was an email in the adjuster’s file indicating that the reversal of the denial was conveyed orally to the
insured and its personal counsel, the adjuster testified that he could not recall the specifics or timing
of the conversations. Several months later, the adjuster drafted a detailed reservation of rights
letter, but the insured had no record of ever receiving it. Further, the adjuster testified that someone
else in the company would have actually mailed the letter and he had no way of knowing who that
person was or whether they actually mailed the letter. The insurer continued to defend the second
underlying suit through a jury verdict, and two weeks later notified the insured that it was denying
coverage for the second suit. STO, 342 Ga. App. at 265-66, 802 S.E.2d at 451-52.
The insured then sued the insurer for breach of contract, declaratory judgment, and bad
faith under O.C.G.A. § 33-4-6. The insurer counterclaimed for rescission based on alleged
misrepresentations in the insured’s application for the policies. The trial court granted the
insured’s motion for summary judgment on the coverage claims (breach of contract and
declaratory judgment), finding the insured was estopped from denying coverage for failing to
properly reserve its rights. Summary judgment was entered for the insured on the rescission
counterclaim as well, based on waiver. The trial court, however, denied summary judgment to the
insurer on the bad faith claim, finding questions of fact regarding the insurer’s alleged bad faith.
The court of appeals affirmed except as to the bad faith claim, finding the insurer was
entitled to summary judgment on that claim. In affirming that the insurer was estopped from
raising coverage defenses, the court focused its analysis on the timing and content of the various
communications that the insurer argued were reservation of rights. To that end, the court
emphasized that the insurer denied coverage and refused to defend both suits and, under Hoover
v. Maxum Indemnity Co., 291 Ga. 402, 730 S.E.2d 413 (2012), a reservation of rights is only
available to an insurer who defends its insured in a liability suit. The court also reiterated the
standard for reservation of rights letters, as set forth in World Harvest Church, Inc. v. GuideOne
Mutual Insurance Co., 287 Ga. 149, 695 S.E.2d 6 (2010): (1) at a minimum, they must fairly
inform the insured that, notwithstanding the insurer’s defense, it disclaims liability and does not
waive defenses available; (2) they should also inform the insured of the specific basis for the
coverage issue; and (3) any ambiguities will be construed against the insurer. The court rejected
the insurer’s argument based on the reservation of rights provided before the insurer denied
coverage and refused to defend, explaining that a prior reservation of rights issued while the insurer
was still investigating the claims does not remain effective post-denial. The court also found the
adjuster’s testimony that he could not recall the specifics or timing of his conversations regarding
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coverage “insufficient to have unambiguously conveyed a reservation of rights to [the insured]
following [the insurer]’s denial of coverage.” STO, 342 Ga. App. 268-69, 802 S.E.2d at 453-54.
Id. at 269 n.8, 802 S.E.2d at 454 n.8 (noting that an oral reservation of rights can be sufficient if it
otherwise meets the standard).
The court also rejected the insurer’s argument that a question of fact existed regarding
whether the insurer later reserved its rights via the purported reservation of rights letters. First, the
court found that, even if the insurer had actually mailed the reservation of rights letter for the first
suit, that attempt was not timely because it was made several months after reversing its denial of
coverage. Second, the court found no question of fact regarding whether the insurer sent the
reservation of rights letter for the second suit, because the adjuster’s testimony was insufficient as
a matter of law to give rise to the mailbox presumption. STO, 342 Ga. App. at 269-70, 802 S.E.2d
at 454-55.
In affirming that the insurer waived its claim for rescission, the court highlighted that the
insurer had no explanation for its delay in raising the misrepresentation issue and seeking
rescission. The insurer became fully aware of the extent and significance of the misrepresentations
in June 2013, but did not do anything to raise a potential rescission issue until after the insured
sued the insurer six months later. The court also noted that the adjuster testified (over a year-anda-half after the rescission counterclaim was filed) that the insurer continued to treat the policies as
if they remained in force with respect to other claims being handled under the policies. Thus, the
court affirmed that the insurer waived its misrepresentation defense as a matter of law. STO, 342
Ga. App. at 272, 802 S.E.2d at 456.
The court, however, did reverse as to the insured’s bad faith claim under O.C.G.A. § 33-46, finding the insurer was entitled to summary judgment on that claim. According to the court, the
insurer had raised a reasonable ground to contest the claim because “[t]he question of whether the
previous reservation of rights were still effective had not been squarely answered in Georgia, and
it may have appeared from a review of [the insurer]’s records that reservation of rights letters had
been subsequently sent out once [the insurer] agreed to cover the litigation.” STO, 342 Ga. App.
at 273-74, 802 S.E.2d at 456-57.
In Auto-Owners Insurance Co. v. Cribb, No. 2:17-CV-106-RWS, 2019 WL 451555 (N.D.
Ga. Feb. 5, 2019), the court held that the insurer was estopped from raising coverage defenses as
to two individual insureds based on the insurer’s failure to timely reserve its rights as to the
individuals. The pertinent chronology was as follows:
• March 30, 2017 – underlying tort suit filed against LLC;
• April 18 & 20, 2017 – reservation of rights letter to LLC addressed to the attention of
James Brian Thurman mailed and received, respectively;
• April 24, 2017 – insurer’s-retained defense counsel filed answer in the tort suit on
behalf of LLC;
• April 28, 2017 – amended complaint filed in underlying tort suit, adding claims against
Thurman and Richard Scott Davis (as officers and employees of LLC);
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• May 23, 2017 – insurer’s-retained defense counsel filed answer in the tort suit on behalf
of LLC, Thurman, and Davis;
• May 31, 2017 – insurer filed declaratory judgment action against LLC, but did not
name Thurman or Davis as parties;
• August 3 & 10, 2017 – reservation of rights letter to Scott addressed care of LLC mailed
and received, respectively;
• August 4 & 10, 2017 – reservation of rights letter to Thurman addressed care of LLC
mailed and received, respectively; and
• August 21, 2017 – insurer filed amended declaratory judgment complaint, adding
Thurman and Davis as parties.
Id. at *2-3.
In ruling on cross-motions for summary judgment, the court found that the insurer was
estopped from denying coverage to Thurman and Davis because the insurer failed to reserve its
rights before providing them with a defense. The court reiterated the general rule in Georgia that
“an insurer that defends an insured in the absence of an express and specific reservation of rights
to deny coverage is estopped from later denying coverage.” Cribb, 2019 WL 451555 at *4 (citing
World Harvest Church, Inc. v. GuideOne Mut. Ins. Co., 287 Ga. 149, 695 S.E.2d 6, 9-10 (2010)).
The court noted that, pursuant to the “separation of insureds” provision in the policy, each
insured is treated separately for purposes of coverage. Further, because the first ROR to the LLC
was sent before Thurman and Davis were ever sued in the underlying tort suit, it was insufficient
to reserve rights as to Thurman and Davis. Cribb, 2019 WL 451555 at *4-5.
The court also emphasized that the insurer had defended Thurman and Davis in the
underlying action for almost three months (between May 23, 2017, when answer was filed on their
behalf, and August 10, 2017, when RORs were received), and the insurer pursued its declaratory
judgment action solely as to the LLC from May 31 to August 18, 2017. Cribb, 2019 WL 451555
at *5.
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What is professionalism?
If you look in the dictionary, you will not find much of a definition of professionalism,
particularly as applied to lawyer conduct. Many of us define professionalism as ethical behavior,
and we often use the terms interchangeably.

However, most scholars and commentators

distinguish between ethics and professionalism. The State Bar of Georgia does the same.
Accordingly, there are separate continuing legal education requirements for ethics and
professionalism.
But what is the distinction between ethics and professionalism? Former Georgia Supreme Court
Chief Justice Harold Clarke explained the distinction between ethics and professionalism as
follows:
³3rofessionalism differs from ethics in the sense that ethics is a minimum
standard ... while professionalism is a higher standard expected of all lawyers´1
So ZKDWPDNHVXSWKLV³KLJKHUVWDQGDUG´")ormer Chief Justice Robert Benham has often stated
that Georgia¶s brand of professionalism is based on four pillars: competence, civility, pro bono
service and community and public service.2
Former Chief Justice Norman Fletcher explained his sense of professionalism in more simple
terms:

1

&KLHI-XVWLFH¶V&RPPLVVLRQRQ3URIHVVLRQDOLVP$QQXDO5HSRUW-2011, at p.4. The Annual
Report may be found at
http://www.gabar.org/aboutthebar/lawrelatedorganizations/cjcp/upload/AnnualReport09-11.pdf.
2

Annual Report, at p.1.
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I have concluded that professionalism, in a legal sense, is to a great extent
practicing the golden rule. It is not ± do my opponent in before my opponent does
me in, ± but rather, it is do unto your fellow attorneys, the judges and society as
you would have them do unto you.3
That is my ultimate message to you. Whether you are dealing with judges, your colleagues, your
adversaries, or the general public, apply the golden rule.
Chief Justice¶s Commission on Professionalism
To address what it viewed as declining professionalism in the field, in 1989 the Georgia Supreme
Court created the Chief Justice¶s Commission on Professionalism, the first body of its kind in the
nation. The primary charge of the Commission was and remains to enhance professionalism
among Georgia¶s lawyers.

In carrying out its charge, the Commission provides ongoing

attention and assistance to the task of assuring that the practice of law remains a high calling,
enlisted in the service of client and public good.4
Ultimately, the Commission developed the Lawyer¶s Creed and Aspirational Statement on
Professionalism. The Lawyer¶s Creed and Aspirational Statement were developed to encourage,
guide and assist individual lawyers, law firms, and bar associations. A number of local bar
associations have used these documents as the basis for bar pledges and creeds. Several law
firms have incorporated these documents into their firm mission statements.

Despite the

widespread adoption of these principles, I realized that in my many years of attending continuing

3

See http://www.gabar.org/aboutthebar/lawrelatedorganizations/cjcp/professionalism-cleguidelines.cfm#6
4

See http://www.gabar.org/aboutthebar/lawrelatedorganizations/cjcp/.
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legal education programs, many of which provided me with professionalism credit, I had never
actually seen the Lawyer¶s Creed and Aspirational Statement. They are reproduced below in
their entirety and are available on the State Bar of Georgia website. I commend each of you here
to read them.
Moral basis
Recognizing the distinction between minimal ethical standards and aspirational professional
goals, the Commission has made clear that the /DZ\HU¶V Creed and Aspirational Statement
cannot be imposed by edict ³because moral integrity and unselfish dedication to the welfare of
others cannot be legislated.´5 Nevertheless the Commission expressed its hope that ³members of
the profession will recognize the special obligations that attach to their calling and will also
recognize their responsibility to serve others and not be limited to the pursuit of self-interest.´6
Observations from the bench
I could not hope to give a full and SURSHU WUHDWPHQW RI WKH /DZ\HU¶V &UHHG DQG $VSLUDWLRQDO
Statement in this discussion today. Instead, what I would like to do is focus on civility, provide
some insights on application of the golden rule in our everyday professional lives, and discuss
how the golden rule has played a part in my career before taking the bench and in the relatively
short time I have been on the bench.

5

/DZ\HU¶V&UHHGDQG$VSLUDWLRQDO6WDWHPHQWRQ3URIHVVLRQDOLVPIRXQGDW
http://www.gabar.org/aboutthebar/lawrelatedorganizations/cjcp/lawyers-creed.cfm.
6

Id.
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Why application of the golden rule was in my own best interest
Why application of the golden rule is in YOUR own best interest
Public perception sometimes counts
Reputation usually counts
Juror perception always counts
:K\ODZ\HUV¶JRRGLQWHQWLRQVGRQ¶W always result in good conduct
Dealing with stress
Dealing with competitiveness
Golden rule vs. tit-for-tat
0DNLQJDSHUVRQDOLVVXH\RXUFOLHQW¶VLVVXH
:K\D³ZLQDWDOOFRVWV´PHQWDOLW\PD\FRVW\RXDZLQ
Scorched earth
Inviting error and reversal
Why the UXOHDSSOLHVWRSHRSOHZKR³GRQ¶WFRXQW´
Communication with judicial staff and court personnel
Communication with your colleagues and subordinate lawyers
Communication with your staff
Why you should be your best self
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Lawyer¶s Creed and Aspirational Statement on Professionalism7
The Lawyer¶s Creed and Aspirational Statement on Professionalism were developed by the
Commission to encourage, guide and assist individual lawyers, law firms, and bar associations.
These documents have been widely distributed among the lawyers and judges of Georgia
through CLE programs and Commission events. A number of local bar associations have used
these documents as the basis for bar pledges and creeds. Several law firms have incorporated
these documents into their firm mission statements. The Commission¶s hope is that members of
the profession will recognize the special obligations that attach to their calling and will also
recognize their responsibility to serve others and not be limited to the pursuit of self-interest.
The Creed and Aspirational Statement cannot be imposed by edict because moral integrity and
unselfish dedication to the welfare of others cannot be legislated. Nevertheless, a public
statement of principles of ethical and professional responsibility can provide guidance for
newcomers and a reminder for experienced members of the bar about the basic ethical and
professional tenets of their profession. The Lawyer¶s Creed and Aspirational Statement on
Professionalism were adopted by the Commission in 1990 and by Supreme Court order made a
part of the Rules and Regulations for the Organization and Government of the State Bar of
Georgia.
The Lawyer¶s Creed and Aspirational Statement on Professionalism have been adopted by the
Chief Justice¶s Commission on Professionalism and incorporated into the Rules and Regulations
for the Organization and Government of the State Bar of Georgia. The purpose of the Lawyer¶s
Creed and Aspirational Statement on Professionalism is to serve as encouragement, guidance and
assistance to individual lawyers, law firms, and bar associations as they recognize the special
obligations that attach to their calling and their responsibility to serve others.
The Creed and Aspirational Statement cannot be imposed by edict because moral integrity and
unselfish dedication to the welfare of others cannot be legislated. Nevertheless, a public
statement of principles of professionalism can provide guidance for newcomers and a reminder
for experienced members of the bar about the basic tenets of our profession.

7

7KH/DZ\HU¶V&UHHGDQG$VSLUDWLRQDO6WDWHPHQWRQ3URIHVVLRQDOLVPLVSURGXFHGKHUHLQLWV
entirety. It may be found at
http://www.gabar.org/aboutthebar/lawrelatedorganizations/cjcp/lawyers-creed.cfm.
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A LAWYER¶S CREED
To my clients, I offer faithfulness, competence, diligence, and good judgment. I will strive to
represent you as I would want to be represented and to be worthy of your trust.
To the opposing parties and their counsel, I offer fairness, integrity, and civility. I will seek
reconciliation and, if we fail, I will strive to make our dispute a dignified one.
To the courts, and other tribunals, and to those who assist them, I offer respect, candor, and
courtesy. I will strive to do honor to the search for justice.
To my colleagues in the practice of law, I offer concern for your welfare. I will strive to make
our association a professional friendship.
To the profession, I offer assistance. I will strive to keep our business a profession and our
profession a calling in the spirit of public service.
To the public and our systems of justice, I offer service. I will strive to improve the law and
our legal system, to make the law and our legal system available to all, and to seek the common
good through the representation of my clients.
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ASPIRATIONAL STATEMENT ON PROFESSIONALISM
The Court believes there are unfortunate trends of commercialization and loss of professional
community in the current practice of law. These trends are manifested in an undue emphasis on
the financial rewards of practice, a lack of courtesy and civility among members of our
profession, a lack of respect for the judiciary and for our systems of justice, and a lack of regard
for others and for the common good. As a community of professionals, we should strive to make
the internal rewards of service, craft, and character, and not the external reward of financial gain,
the primary rewards of the practice of law. In our practices we should remember that the
primary justification for who we are and what we do is the common good we can achieve
through the faithful representation of people who desire to resolve their disputes in a peaceful
manner and to prevent future disputes. We should remember, and we should help our clients
remember, that the way in which our clients resolve their disputes defines part of the character of
our society and we should act accordingly.
As professionals, we need aspirational ideals to help bind us together in a professional
community. Accordingly, the Court issues the following Aspirational Statement setting forth
general and specific aspirational ideals of our profession. This statement is a beginning list of
the ideals of our profession. It is primarily illustrative. Our purpose is not to regulate, and
certainly not to provide a basis for discipline, but rather to assist the Bar¶s efforts to maintain a
professionalism that can stand against the negative trends of commercialization and loss of
community. It is the Court¶s hope that Georgia¶s lawyers, judges, and legal educators will use
the following aspirational ideals to reexamine the justifications of the practice of law in our
society and to consider the implications of those justifications for their conduct. The Court feels
that enhancement of professionalism can be best brought about by the cooperative efforts of the
organized bar, the courts, and the law schools with each group working independently, but also
jointly in that effort.
General Aspirational Ideals
As a lawyer, I will aspire:
(a) To put fidelity to clients and, through clients, to the common good, before selfish
interests.
(b) To model for others, and particularly for my clients, the respect due to those we call
upon to resolve our disputes and the regard due to all participants in our dispute resolution
processes.
(c) To avoid all forms of wrongful discrimination in all of my activities including
discrimination on the basis of race, religion, sex, age, handicap, veteran status, or national origin.
The social goals of equality and fairness will be personal goals for me.
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(d) To preserve and improve the law, the legal system, and other dispute resolution
processes as instruments for the common good.
(e) To make the law, the legal system, and other dispute resolution processes available to
all.
(f) To practice with a personal commitment to the rules governing our profession and to
encourage others to do the same.
(g) To preserve the dignity and the integrity of our profession by my conduct. The
dignity and the integrity of our profession is an inheritance that must be maintained by each
successive generation of lawyers.
(h) To achieve the excellence of our craft, especially those that permit me to be the moral
voice of clients to the public in advocacy while being the moral voice of the public to clients in
counseling. Good lawyering should be a moral achievement for both the lawyer and the client.
(i) To practice law not as a business, but as a calling in the spirit of public service.
Specific Aspirational Ideals
As to clients, I will aspire:
(a) To expeditious and economical achievement of all client objectives.
(b) To fully informed client decision-making. As a professional, I should:
(1) Counsel clients about all forms of dispute resolution;
(2) Counsel clients about the value of cooperation as a means towards the
productive resolution of disputes;
(3) Maintain the sympathetic detachment that permits objective and independent
advice to clients;
(4) Communicate promptly and clearly with clients; and,
(5) Reach clear agreements with clients concerning the nature of the
representation.
(c) To fair and equitable fee agreements. As a professional, I should:
(1) Discuss alternative methods of charging fees with all clients;
(2) Offer fee arrangements that reflect the true value of the services rendered;
(3) Reach agreements with clients as early in the relationship as possible;
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(4) Determine the amount of fees by consideration of many factors and not just
time spent by the attorney;
(5) Provide written agreements as to all fee arrangements; and
(6) Resolve all fee disputes through the arbitration methods provided by the State
Bar of Georgia.
(d) To comply with the obligations of confidentiality and the avoidance of conflicting
loyalties in a manner designed to achieve the fidelity to clients that is the purpose of these
obligations.
As to opposing parties and their counsel, I will aspire:
(a) To cooperate with opposing counsel in a manner consistent with the competent
representation of all parties. As a professional, I should:
(1) Notify opposing counsel in a timely fashion of any cancelled appearance;
(2) Grant reasonable requests for extensions or scheduling changes; and,
(3) Consult with opposing counsel in the scheduling of appearances, meetings,
and depositions.
(b) To treat opposing counsel in a manner consistent with his or her professional
obligations and consistent with the dignity of the search for justice. As a professional, I should:
(1) Not serve motions or pleadings in such a manner or at such a time as to
preclude opportunity for a competent response;
(2) Be courteous and civil in all communications;
(3) Respond promptly to all requests by opposing counsel;
(4) Avoid rudeness and other acts of disrespect in all meetings including
depositions and negotiations;
(5) Prepare documents that accurately reflect the agreement of all parties; and
(6) Clearly identify all changes made in documents submitted by opposing
counsel for review.
As to the courts, other tribunals, and to those who assist them, I will aspire:
(a) To represent my clients in a manner consistent with the proper functioning of a fair,
efficient, and humane system of justice. As a professional, I should:
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(1) Avoid non-essential litigation and non-essential pleading in litigation;
(2) Explore the possibilities of settlement of all litigated matters;
(3) Seek non-coerced agreement between the parties on procedural and discovery
matters;
(4) Avoid all delays not dictated by a competent presentation of a client¶s claims;
(5) Prevent misuses of court time by verifying the availability of key participants
for scheduled appearances before the court and by being punctual; and
(6) Advise clients about the obligations of civility, courtesy, fairness, cooperation,
and other proper behavior expected of those who use our systems of justice.
(b) To model for others the respect due to our courts. As a professional I should:
(1) Act with complete honesty;
(2) Know court rules and procedures;
(3) Give appropriate deference to court rulings;
(4) Avoid undue familiarity with members of the judiciary;
(5) Avoid unfounded, unsubstantiated, or unjustified public criticism of members
of the judiciary;
(6) Show respect by attire and demeanor;
(7) Assist the judiciary in determining the applicable law; and,
(8) Seek to understand the judiciary¶s obligations of informed and impartial
decision-making.
As to my colleagues in the practice of law, I will aspire:
(a) To recognize and to develop our interdependence;
(b) To respect the needs of others, especially the need to develop as a whole person; and,
(c) To assist my colleagues become better people in the practice of law and to accept their
assistance offered to me.
As to our profession, I will aspire:
(a) To improve the practice of law. As a professional, I should:
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(1) Assist in continuing legal education efforts;
(2) Assist in organized bar activities; and,
(3) Assist law schools in the education of our future lawyers.
(b) To protect the public from incompetent or other wrongful lawyering.
professional, I should:

As a

(1) Assist in bar admissions activities;
(2) Report violations of ethical regulations by fellow lawyers; and,
(3) Assist in the enforcement of the legal and ethical standards imposed upon all
lawyers.
As to the public and our systems of justice, I will aspire:
(a) To counsel clients about the moral and social consequences of their conduct.
(b) To consider the effect of my conduct on the image of our systems of justice including
the social effect of advertising methods.
(c) To provide the pro bono representation that is necessary to make our system of justice
available to all.
(d) To support organizations that provide pro bono representation to indigent clients.
(e) To improve our laws and legal system by, for example:
(1) Serving as a public official;
(2) Assisting in the education of the public concerning our laws and legal system;
(3) Commenting publicly upon our laws; and,
(4) Using other appropriate methods of effecting positive change in our laws and
legal system.
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BiomechanicsȱInȱLitigation
ApplicationsȱandȱCaseȱExamples

2017Ȭ05Ȭ11

KellyȱB.ȱKennett,ȱM.S.

1
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AȱGeneralȱDefinitionȱofȱBiomechanics

Applicationȱofȱtheȱ
principlesȱofȱphysicsȱ
andȱengineeringȱtoȱ
biologicalȱsystems
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InjuryȱBiomechanics
Applicationȱofȱtheȱprinciplesȱofȱphysicsȱandȱengineeringȱtoȱstudyȱtheȱ
movement,ȱforces,ȱandȱmaterialȱfailuresȱ(injuries)ȱofȱtheȱhumanȱbodyȱinȱ
responseȱtoȱinteractionȱwithȱtheȱmechanicalȱenvironment
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WhatȱisȱanȱInjury?
• MicroͲlevelengineeringdefinition:
– “Excessiveappliedstresswhichleadstounrecoverable
materialstrain.”

• MacroͲlevelengineeringdefinition:
– “Amaterialfailurewhichrendersapartlesseffectiveor
unsuitableforitsintendeduse.”

• RealWorld:
– “Somethingisbroken.”
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AȱLegalȱInjury?
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ExcessiveȱStrainȱ– TheȱTrueȱInjury
• Allȱinjuriesȱbeginȱasȱlocalȱtissueȱfailures
– Localȱfailuresȱgrowȱtoȱorganicȱlevelȱ&ȱmanifestȱsymptoms

• “Myȱneckȱhurts!”ȱȱIsȱnotȱanȱinjury,ȱit’sȱaȱsymptom
• Neckȱinjuryȱexample:
–
–
–
–

2017Ȭ05Ȭ11

InitialȱheadȱtranslationȱleadsȱtoȱneckȱSȬcurve
Curvatureȱexceedsȱlocalȱrangeȱofȱmotion
Facetȱjointȱcapsularȱligamentsȱtornȱ&ȱarticularȱsurfaceȱdamaged
“Myȱneckȱhurts”ȱ
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TheȱFitȱBetweenȱLitigationȱandȱBiomechanics
Claimȱ
Evaluation

•
•
•
•

Environment
Mechanism
Severity
Tolerance

Eventȱ
Reconstruction

Injuryȱ
Mitigation

2017Ȭ05Ȭ11

•
•
•
•

EventȱSequence
Causation
Magnitude
WhoȱorȱHow

• Safetyȱ
• AlternateȱDesign
• AlternativeȱOutcome
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BiomechanicsȱRoleȱinȱLitigation
Understandȱthe
ElementsȱofȱtheȱAccident

Determine

Mechanism
Event

Environment

Magnitude
Tolerance

Injury

Causation
Mitigation
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TwoȱMajorȱMethodsȱinȱLitigation
• WhenȱtheȱEnvironmentȱandȱEventȱareȱKnown
– Didȱtheȱeventȱprovideȱaȱmechanismȱforȱinjury?
– Wasȱtheȱeventȱofȱsufficientȱmagnitudeȱtoȱcauseȱinjury?
– Wouldȱspecificȱchangesȱhaveȱmitigatedȱthoseȱinjuries?

• WhenȱtheȱEnvironmentȱand/orȱEventȱareȱUnknown
– Useȱinjuriesȱasȱprimary/majorȱevidenceȱforȱaccidentȱ
reconstruction
– Determineȱrelevantȱphysicalȱvariablesȱfromȱtheȱinjuryȱandȱbodyȱ
movementȱevidence
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TheȱFitȱBetweenȱLitigationȱandȱBiomechanics
Claimȱ
Evaluation

•
•
•
•

Environment
Mechanism
Severity
Tolerance

Eventȱ
Reconstruction

Injuryȱ
Mitigation
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•
•
•
•

EventȱSequence
Causation
Magnitude
WhoȱorȱHow

• Safetyȱ
• AlternateȱDesign
• AlternativeȱOutcome
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ExampleȱClaimȱEvaluations
• AllegedȱInjuriesȱfrom
– VehicleȱAccidents
• Lowȱspeedȱrearȱends

– ProductȱMalfunction
– SlipȱandȱFalls
– Overexertion
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ClaimȱEvaluation
• Plaintiffȱalleges
– Whileȱridingȱwithinȱanȱelevator,ȱtheȱelevatorȱsuddenlyȱ
fell,ȱstopped,ȱandȱfellȱagain;ȱresultingȱinȱaȱlowerȱbackȱ
injury

• BiomechanicsȱRoleȱinȱClaimȱEvaluation
–
–
–
–

2017Ȭ05Ȭ11

Environment:ȱElevatorȱemergencyȱstop
Mechanism:ȱSpinalȱcompressionȱfromȱverticalȱload
Magnitude:ȱHowȱmuchȱacceleration/load?
Tolerance:ȱHowȱdoesȱthatȱloadȱcompare?ȱIsȱitȱenough?
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ClaimȱEvaluation

Inȱtheȱcourseȱofȱtheȱ
investigation
Theȱelevator’sȱcontrolȱboardȱ
wasȱfoundȱtoȱbeȱoperatingȱ
incorrectly.ȱ
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ClaimȱEvaluation
Measureȱtheȱelevator’sȱaccelerationȱwithȱoldȱandȱnewȱboard
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ClaimȱEvaluation
AccelerationȱasȱtheȱElevatorȱ
proceededȱupwards
(FaultyȱControlȱBoard)

AccelerationȱasȱtheȱElevatorȱ
proceededȱupwards
(ReplacementȱȱControlȱBoard)
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ClaimȱEvaluation

MaxȱMagnitude:ȱ0.7ȱg
MaxȱChange:ȱ1ȱg
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ClaimȱEvaluation
• Allegation
– Theȱelevatorȱsuddenlyȱfell,ȱstopped,ȱandȱfellȱagain;ȱresultingȱinȱaȱlowerȱ
backȱinjury

• Mechanism
– Verticalȱaccelerationsȱimposedȱonȱtheȱbodyȱduringȱemergencyȱstop

• Magnitude/Severity
– 0.7gȱpeakȱloadingȱappliedȱtoȱoccupant

• Tolerance
– Lessȱverticalȱaccelerationȱloadingȱthanȱinȱmanyȱtypicalȱactivities
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ClaimȱEvaluation
• Severity
– Withȱtheȱmeasuredȱdata,ȱcanȱcompareȱ0.7gȱtoȱloadsȱtheȱbodyȱundergoesȱ
andȱsustainsȱinȱdailyȱactivity
• Ordinaryȱgait,ȱstairȱclimbing,ȱjumping,ȱloadȱcarrying
• Posturalȱandȱcarriedȱloadsȱ
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ClaimȱEvaluation
• Tolerance
– AssessȱPlaintiff’sȱtoleranceȱtoȱtheȱloadingȱmagnitudeȱbasedȱonȱworkȱandȱ
lifeȱactivitiesȱandȱmedicalȱhistory

NoȱPriorȱSymptoms

2017Ȭ05Ȭ11

Symptomatic
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ClaimȱEvaluation
•

Twoȱdistinctȱtypesȱofȱengineeringȱmaterialȱfailures,ȱwhichȱcanȱbeȱ
differentiated
– Degenerationȱǔȱwear,ȱcreep,ȱfatigue,ȱcorrosion
– Traumaȱǔȱoverload,ȱcrackȱpropagation,ȱrupture

•

Whatȱareȱtheȱsurroundingȱsymptoms?
– Ruptures?ȱȱLocalizedȱbleeding?ȱȱDysfunction?

•

Traumaticȱinjuriesȱgenerallyȱcreateȱstepȱchangesȱ(e.g.,ȱimmediateȱ
symptoms)

•

Askȱyourȱdoctorsȱtoȱbeȱspecific

•

Degenerationȱcanȱaffectȱperformanceȱandȱtolerance
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ClaimȱEvaluation
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ClaimȱEvaluation
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TheȱFitȱBetweenȱLitigationȱandȱBiomechanics
Claimȱ
Evaluation

•
•
•
•

Environment
Mechanism
Severity
Tolerance

Eventȱ
Reconstruction

Injuryȱ
Mitigation
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•
•
•
•

EventȱSequence
Causation
Magnitude
WhoȱorȱHow

• Safetyȱ
• AlternateȱDesign
• AlternativeȱOutcome

25

25

Chapter 8
25 of 56

ExampleȱEventȱReconstructions
• Accidentsȱinvolving
–
–
–
–

•
•
•
•

Motorȱvehicles
Motorcycles
Bicycles
Pedestrians

Heavyȱequipmentȱaccidents
Occupationalȱandȱworkplaceȱaccidents
Helmetsȱandȱprotectiveȱequipment
Fallsȱfromȱheight

2017Ȭ05Ȭ11
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EventȱReconstruction
• Event
– 36’ȱCenterȱConsoleȱboatȱstruckȱaȱseawall,ȱlaunchingȱ
fromȱtheȱwaterȱcanal,ȱandȱcomingȱtoȱrestȱonȱdryȱland
– Allȱthreeȱboatȱoccupantsȱwereȱinjured
– Oneȱofȱtheȱoccupantsȱdiedȱasȱaȱresultȱofȱtheirȱinjuries

• Reconstruction
– Whoȱwasȱatȱtheȱhelmȱofȱtheȱboatȱatȱtheȱtimeȱofȱtheȱ
collision?

2017Ȭ05Ȭ11
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EventȱReconstruction
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EventȱReconstruction
Noȱseatbelts ,ȱNoȱrestraints
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EventȱReconstruction
Whatȱhappensȱinȱanȱunrestrainedȱfrontalȱimpact
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EventȱReconstruction
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EventȱReconstruction
BiomechanicalȱSimulationȱ

Abdominal…thenȱheadȱimpact
2017Ȭ05Ȭ11
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EventȱReconstruction
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EventȱReconstruction
AȱgameȱofȱClue,ȱmatchingȱrealizedȱandȱanticipatedȱinjuries
ColonelMustard
• Unconscious,unresponsive,posteriorhead
bleeding,lockjaw,abrasiontoleftupper
abdominalquadrant,rightskullfracture,
contrecoup leftsubdural,death

Mr.Green
• Unconscious,bilateralupperextremityfractures,
rupturedspleen,leftclaviclefracture,
comminutedrighthumeralshaftfracture,simple
fractureofrightradius

ProfessorPlum
• Lacerationabovelefteye,abdominalinjuriesto
hismesenteryandbowel,twolargerentsinthe
midjejunum,devitalizedbowel,largemesenteric
tearsandhematoma
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EventȱReconstruction
AȱgameȱofȱClue,ȱmatchingȱrealizedȱandȱanticipatedȱinjuries
ColonelMustard
• Unconscious,unresponsive,posteriorhead
bleeding,lockjaw,abrasiontoleftupper
abdominalquadrant,rightskullfracture,
contrecoup leftsubdural,death.

Mr.Green
• Unconscious,bilateralupperextremityfractures,
rupturedspleen,leftclaviclefracture,
comminutedrighthumeralshaftfracture,simple
fractureofrightradius.

Defenseȱcounselȱforȱ
Prof.ȱPlumȱclaimedȱ
ColonelȱMustardȱwasȱ
atȱtheȱhelm,ȱnotingȱhisȱ
severeȱheadȱinjuriesȱ
wereȱmostȱconsistentȱ
withȱtheȱanticipatedȱ
injuries

ProfessorPlum
• Lacerationabovelefteye,abdominalinjuriesto
hismesenteryandbowel,twolargerentsinthe
midjejunum,devitalizedbowel,largemesenteric
tearsandhematoma

2017Ȭ05Ȭ11
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EventȱReconstruction
AȱgameȱofȱClue,ȱmatchingȱrealizedȱandȱanticipatedȱinjuries
ColonelMustard
• Foundonthefloorinthebowoftheboat
• Unconscious,unresponsive,posteriorheadbleeding,
lockjaw,abrasiontoleftupperabdominalquadrant,right
skullfracture,contrecoup leftsubdural,death.

ColonelȱMustardȱHadȱ
NoȱAbdominalȱInjuries?
Abdominal…thenȱheadȱimpact

Mr.Green
• FoundontopofColonelMustardinbowofboat
• Unconscious,bilateralupperextremityfractures,ruptured
spleen,leftclaviclefracture,comminutedrighthumeral
shaftfracture,simplefractureofrightradius.

ProfessorPlum
• Foundbetweentheoperator’sseatandcenterconsole
• Lacerationabovelefteye,abdominalinjuriestohis
mesenteryandbowel,twolargerentsinthemidjejunum,
devitalizedbowel,largemesenterictearsandhematoma

2017Ȭ05Ȭ11

ProfessorȱPlumȱHadȱSevereȱ
AbdominalȱInjuries
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EventȱReconstruction
ProfessorȱPlumȱwasȱatȱtheȱHelm
ProfessorPlum
• Foundbetweentheoperator’sseatandcenter
console
• Lacerationabovelefteye,abdominalinjuriestohis
mesenteryandbowel,twolargerentsinthemid
jejunum,devitalizedbowel,largemesenterictears
andhematoma

2017Ȭ05Ȭ11
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TheȱFitȱBetweenȱLitigationȱandȱBiomechanics
Claimȱ
Evaluation

•
•
•
•

Environment
Mechanism
Severity
Tolerance

Eventȱ
Reconstruction

Injuryȱ
Mitigation
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•
•
•
•

EventȱSequence
Causation
Magnitude
WhoȱorȱHow

• Safetyȱ
• AlternateȱDesign
• AlternativeȱOutcome
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ExampleȱApplications
•
•
•
•
•
•

Vehicleȱaccidents
Heavyȱequipmentȱaccidents
Occupationalȱandȱworkplaceȱaccidents
Safetyȱequipment
Unmarkedȱhazards
Manyȱothers
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InjuryȱMitigation
• Event
– Vehicleȱwithȱ4ȱpassengersȱwasȱslowingȱforȱtrafficȱandȱwasȱrearȬendedȱ
byȱaȱSUV
– PostȱimpactȱtheȱvehicleȱrotatedȱcounterȬclockwiseȱandȱstruckȱaȱ
concreteȱbarrierȱwithȱtheȱfrontȱbumper
– Theȱvehicleȱȱcontinuedȱtoȱrotateȱandȱoverturnȱoneȱtime,ȱdriver’sȱsideȱ
leading

• InjuryȱofȱRightȱFrontȱPassenger
– Quadriplegia
•
•
•
•

C5ȱandȱC6ȱvertebralȱbodyȱfracture
C5ȱpedicleȱandȱleftȱlamina
C4ȱarticularȱprocesses
Minimallyȱdisplacedȱanteroinferior manubriumȱfracture

– Noȱotherȱinjuries
2017Ȭ05Ȭ11
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InjuryȱMitigation

2017Ȭ05Ȭ11
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InjuryȱMitigation
• DirectȱInspectionȱofȱtheȱVehicle’sȱSafetyȱEquipment
–
–
–
–
–

DriverȱandȱRightȱFrontȱPassengersȱwereȱbelted
SeatȱpreȬtensionersȱwereȱcommanded
Bothȱfrontalȱairbagsȱwereȱdeployed
Rightȱcurtainȱairbagȱwasȱdeployed
Sideȱthoraxȱairbagsȱwereȱdeployed

• Keyȱquestionsȱrelativeȱtoȱtheȱcrashȱsequence
– WhenȱwereȱtheȱseatȱbeltȱpreȬtensioner’sȱcommanded?
– Whenȱwereȱtheȱfrontalȱairbagsȱdeployed?
– Whenȱwasȱtheȱrightȱcurtainȱairbagȱdeployed?
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InjuryȱMitigation
VehicleȱSRSȱDownload

Eventȱ1:ȱRearȱImpact
Lateȱinȱtheȱrearȱimpactȱsequence:
• FrontȱpassengerȱseatbeltȱpreȬtensionerȱ
wasȱcommanded
• Rightȱcurtainȱairbagȱwasȱdeployed
• Sideȱthoraxȱbagȱdeployed

Eventȱ2:ȱFrontalȱImpact
•
•

2017Ȭ05Ȭ11

Frontalȱairbagsȱdeployed
Driverȱsideȱseatbeltȱpretensionerȱwasȱ
commanded
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InjuryȱMitigation
Rearȱimpactȱwithȱrightȱpreference

…RangȱtheȱrightȱCȬpillarȱcrashȱsensor

…Thusȱcommandingȱtheȱrightȱcurtainȱ
airbagȱduringȱtheȱrearȱimpact
ButȱWhyȱWouldȱtheȱRightȱFrontȱPassengerȱSufferȱSignificantȱSpinalȱInjury?
2017Ȭ05Ȭ11
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InjuryȱMitigation
LookȱatȱtheȱInjuryȱPatternȱfirst…
ObservedȱInjuries
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Hyperflexionȱ/ȱCompression
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InjuryȱMitigation
Lookȱatȱwhatȱmostȱlikelyȱcausedȱtheȱmechanismȱofȱinjury
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InjuryȱMitigation
Lookȱatȱwhatȱmostȱlikelyȱcausedȱtheȱmechanismȱofȱinjury
SubjectȱVehicleȱSideȱCurtainȱAirbagȱInspection

2017Ȭ05Ȭ11

47

47

Chapter 8
47 of 56

InjuryȱMitigation
ExemplarȱSideȱCurtainȱAirbagȱInspection
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InjuryȱMitigation
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InjuryȱMitigation

ForceȱAppliedȱbyȱtheȱAirbagȱtoȱtheȱneck

2,750ȱNȱofȱȱPeakȱ
Compression
Exceedsȱload/timeȱdurationȱ
cumulativeȱinjuryȱcriteria
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InjuryȱMitigation
Theȱlateȱdeployedȱsideȱcurtainȱairbagȱ
causedȱtheȱPlaintiff’sȱparalyzingȱinjuries
Deployȱairbagsȱeitherȱtimelyȱorȱnotȱatȱall
Changeȱfold/deploymentȱpatternȱtoȱ
reduceȱverticalȱloadingȱ(doneȱinȱlaterȱ
models)
Manage/routeȱinflatorȱchargeȱtoȱimproveȱ
deploymentȱpattern

2017Ȭ05Ȭ11
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TheȱFitȱBetweenȱLitigationȱandȱBiomechanics
Claimȱ
Evaluation

•
•
•
•

Environment
Mechanism
Severity
Tolerance

Eventȱ
Reconstruction

Injuryȱ
Mitigation
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•
•
•
•

EventȱSequence
Causation
Magnitude
WhoȱorȱHow

• Safetyȱ
• AlternateȱDesign
• AlternativeȱOutcome
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ApplicabilityȱofȱInjuryȱBiomechanicsȱtoȱAreasȱofȱLitigation
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SometimesȱtheȱAnswersȱareȱSimple…
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SometimesȱtheȱAnswersȱareȱComplex…
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ButȱTheseȱAnswersȱAreȱOnlyȱUsefulȱIfȱTheyȱAre
Claimȱ
Evaluation

Eventȱ
Reconstruction

• Objective
• Rigorous
• Clear

Injuryȱ
Mitigation
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Thankȱyou.
KellyȱB.ȱKennett,ȱM.S.
kkennett@momentumpmv.com
6205ȱShilohȱCrossing
SuiteȱC
Alpharetta,ȱGAȱ30005
www.momentumpmv.com
(770)ȱ886Ȭ3207
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Chapter 1

0U[YV[VP7HK

Increasingly we find ourselves turning to our mobile
devices rather than our PCs to perform our daily
tasks in the law field. From receiving paperless
exhibits at a deposition to controlling a jury full of
iPads, this CLE will teach you the foundation you
need to be an attorney practicing in the mobile age.
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Introduction

1. Introduction

If you have attended “0U[YV[VP7HK,” you’ve experience a brief overview of a

2. Realtime App(s) Update
3. Locked and Loaded

number of iPad apps. This class will also discuss apps, but will focus on in-depth
tours of each app, along with some best practices for working on your iPad.
Additionally, we will go through the workflow one might expect if they are using

4. Paperless Depositions

their iPad from the deposition stage all the way to trial. Ideally, after this class you

5. Presentation Tools

will be able to carry an iPad from deposition to trial, instead of having to always

6. Timelines Made Easy
7. Displaying Documents
8. iPads for Judges and Jurors
9. Conclusion

lug boxes of documents.

Realtime App(s) Update
It took a number of years, but realtime technology,
the act of connecting to a reporter in real time to
see the transcript as they write it, has finally been
upgraded. The only diﬃculty left is to know what is
the best app to use with which reporter. As
diﬀerent reporters use diﬀerent software to
transcribe the transcript, this means you may be
required to have several apps for realtime. Seeing
as all the realtime apps are free, it is highly
recommended to download them all, and even
organize them all into one folder for easy access.
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Also keep in mind, if you
do not have a tablet, or a

Locked and Loaded
Let’s start near the beginning. You’ve already got an iPad and you

non-iPad, most reporters

have picked out and downloaded a few productivity apps that

can send their realtime

you would like to work with. Now how do you get all of those files

feed over the internet,

onto your iPad? Luckily, there are many ways to get your

and it can be accessed

documents loaded on your iPad, so that no matter where you are,

right through a modern

you have your entire case in your hand.

browser, for instance
Chrome, Firefox or Safari.
iCVNet Click Here to Download
Bridge Mobile Click Here to Download
LiveDeposition Click Here to Download

We start with the simplest method of just emailing the file to
yourself, and then leveraging the native “Open In” functionality.
When you receive documents via email, tap on the attachment
and tap the “Open In” button typically in the top right hand corner
of the screen. Then choose the application that you want to move
the document to. This will seamlessly hand the file oﬀ from your
email to the desired app.
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A recent update to Apple’s operating system included the
addition of iCloud Drive. iCloud Drive is an inexpensive and
simple solution to syncing files between multiples devices as well
as an easy way to backup all of your devices. What makes iCloud
Drive even more useful is that it has been developed to be
compatible with both Macs and PCs, so you don’t run into any
issues if your workflow includes both. You can elect, for instance,
a 200gb storage plan for $3.99 a month and then drag and drop
any file into your iCloud Drive instantly making it accessible to
any of your devices. This is a great solution if you need to get a
lot of documents, or large documents to your iPad.

files or even folders into the system on your desktop or laptop. It
will then use the internet to sync those files wirelessly so that they
are accessible on your device. Many iPad apps have integration
features that allow you to move these documents from the cloud
storage program directly into the app. Transferring documents
from a cloud storage program does require a steady wifi
connection and can take a while if you are moving large amounts
of data. Many legal industry iPad users will use these cloud
Dropbox is another great solution for transferring multiple
documents or mid-sized transfers and to ensure your files are in
sync. Other options include Box, Google Drive, and OneDrive.
With this type of service, you can simply drop a large number of

storage program to transfer only. Once the data has been moved,
they remove the files from the cloud storage system. 
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you can drop a zipped file containing multiple files and folders
that will keep the file and folder structure intact. Click Sync and all
changes will be applied. The next time you launch the selected
app, you will be asked to import these files.

To transfer large amounts of data quickly, you can use iTunes to
transfer the files. Using the USB cable that came with your iPad,
you can sync your files through iTunes directly into the app of

What about emergency situations? For instance, you are at a

your choice. Simply connect your iPad to your computer, launch

deposition, and a surprise document shows up. You need to get

iTunes (this happens automatically for many of us) and navigate

a copy of that ASAP, but are no where near a copy/scanner.

to your iPad. Click on the Apps button from the category buttons

Utilizing an iPad scanning app which takes a simple picture of

in the upper portion of the screen and scroll down to the File

the document, and then converts it into a high quality PDF, can be

Sharing section of the page. You can now drag and drop files

your life saver. It is surprising the quality these small mobile

from your computer to the Documents window on the right side

cameras can achieve. Not ideal for a 500 page document, since

and they will immediately be transferred to the application.You

it has to be scanned one page at a time, but perfect for a small

can drop multiple files at a time, but iTunes File Transfer does not

document, with just a few pages. From there the PDF is a normal

support transferring folders. However, for programs like TrialPad,

PDF and can be utilized just like any other scanned PDF.
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Paperless Depositions

the paperless exhibits with a few taps or clicks. All the other

It has long been the dream of many industries, and especially the

participants, whether they are attorneys in the room, the witness,

legal profession, to be completely paperless. Depositions that

or remote participants, will receive a full PDF copy of the exhibits

require the use of exhibits has always been a tough hurdle to

sent directly to their device. Once the deposition has concluded,

overcome, often resulting in attorneys lugging huge boxes of

each participant gets an electronic copy of the exhibits and they

documents to each and every deposition. Not to mention having

are also sent to the court reporter to be included with the original

to bring a courtesy copy to all the other attorneys in the room,

transcript. Attorneys no longer have to bring all the paper

which on large cases can be an enormous task and expense. A

documents with them. Instead everything that was used in the

tool like eDepoze can make this a thing of the past. This tool

case is loaded right on to their iPad and accessible at any time.

enables you to pre-load any potential exhibits (in PDF or image

With the use of tools like eDepoze, we are one step closer to a

format) you may have prepared for the deposition. At the

completely paperless industry.

deposition, with the use of an iPad or webapp, you can introduce

Presentation Tools
As juries become more technologically savvy and courtroom
drama dominates the airwaves, jurors expect to see the
presentation of your case include technology. Surprisingly, the
iPad is a simple choice to meet and exceed their expectations.
Let’s start with your opening statement. Convention says to use
PowerPoint, but you can imagine how many jurors have seen the
basic PowerPoint templates, and how quickly a long list of bullet
points on a white slide will bore them. Apple’s response to
Microsoft was to create the app Keynote. This iPad app is a
mobile presentation tool with style! Aside from more visually
interesting templates, Keynote makes it incredibly easy to create
presentations that appear to have been created by a professional.
Easy animations, design guides, and most of all easy control, this
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app will change the way you present. Rest assured, it will read

sure that Bluetooth is enabled on both devices. On the device

any PowerPoint files, meaning you can start on the PC, and then

that you will be using as the Keynote display, open a

transfer to the iPad. If you also have an iPhone, you can

presentation, tap on the wrench button, go to ‘Presentation Tools’

download and install Keynote for the iPhone as well. Keynote on

and ‘Allow Remote Control.’ Make sure that ‘Enable Remotes’ is

the iPhone enables two remarkable features. First, you can use

switched on. As long as your iPhone and iPad have Bluetooth

the iPhone itself by being plugged into a projector, or better yet,

enabled or they are on the same Wifi network, your iPad will scan

use it as a remote control for the iPad. The phone will connect

the local network and find your iPhone. Tap ‘Link.’ A code will be

via wifi or bluetooth and show you the current slide, next, time

displayed on your iPad and your iPhone, and you will need to tap

passed, and even your notes. 

‘Confirm’ to confirm that the code matches the code on your
iPad. Your iPhone will now be linked as a remote. Tap ‘Play’ on
your iPhone and you are ready to go! Using the iPhone as a
remote allows you to detach yourself from the podium and move
your slides along seamlessly from anywhere in the courtroom.

To connect, install the latest version of the Keynote app on both
the iPad and iPhone. Make sure that wifi is enabled and join the
same Wifi network on both devices. If Wifi is not available, make
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For our diehard PowerPoint fans, Microsoft finally released a

appealing and memorable for

version for the iPad. While it does require an oﬃce 365

jurors. Research states that

subscription, the app is free. Microsoft did a wonderful job of

humans have a remarkable ability
to remember pictures that
exceeds our ability to remember
words. (http://www.pnas.org/
content/95/5/2703.full) Using a
compelling image to emphasize
points is much more memorable
for juries than text.
If you are interested in more
information on the art and science of creating memorable
presentations, we suggest the following:
http://www.duarte.com/book/slideology/
http://www.slideshare.net/garr/sample-slides-by-garr-reynolds

translating the desktop program into its app counterpart. For the
small majority of attorneys that use Google Docs, in-particular
their Slides application, Google has created apps for each
product, including an app called Google Slides. This allows you
to easily present native PowerPoint slides from your iPad. With
the combination of their other oﬃce apps, you can view and edit
any other native Microsoft files including Word files, Excel files,
and PDF files. Regardless of what app you use, it is imperative
that you update your presentations to make them more visually

http://www.edwardtufte.com/tufte/

Timelines Made Easy
The need for a timeline is typically where litigators start asking
about legal graphics for trial, but you now have the ability to
create them on your iPad with a few simple taps. Timelines are
created for you to tell a story, from start to finish. The most
successful timelines not only lay out key dates or events, but
incorporate graphics and media. Timeline 3D is an iPad app that
uses award-winning visual design to help you understand and
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present chronologies and historical events with new perspective.

Often all that is required is to show a PDF file, maybe zoom in

It is simple to use - just enter your events, add your media from

and out a bit, or highlight, but that is all. By connecting the iPad

your Camera Roll, and Timeline 3D will create a timeline

to a projector using the lightning to VGA or HDMI adapter, your

automatically. Then, tell your story and wow your audience with

iPad screen will then be mirrored, meaning what you see is what

interactive motion graphics that let you fly over your timeline with

the jury will see. From there, you can use an app like PDF Expert

a 3D perspective! These timelines can be used in the Timeline 3D

or iAnnotate PDF to open and display PDFs. These apps will

app itself or exported to Keynote, PowerPoint, as well as to PDF
if you also want to print out a static copy of the timeline.

enable you to zoom in and out with the simple pinch and zoom
gesture you are use to with the iPad. With the additional
annotations tools built in, you can even highlight, redact and draw
on the documents. This is a simple yet eﬀective way to show
documents. To save a copy of your annotated document, simply
take a screenshot by pushing down the Home button and the

Displaying Documents
Displaying documents has come a long way from the days of
paper blow-ups. With the iPad, there are two ways to display
documents during trial or mediation. First, the simple method.

Sleep/Wake button at the same time. This will save a copy of
what you see on your iPad screen to your Camera Roll.

Chapter 10
11 of 12

If your case requires a more extensive display system, we

other features like the document comparison view, the ability to

recommend TrialPad, which just released their latest iteration.

play video clips, and compatibility with a wide range of files,

This application is a mobile counterpart to programs on the PC

TrialPad is quickly becoming a requirement for anyone who wants

(desktop or laptop) like Trial Director. At a fraction of the cost,

to present in trial.

and much more user friendly, TrialPad has taken trial presentation
by storm and leveled the playing field. It is especially helpful for
small to mid-size firms that don’t have access to an in-house

iPads for Judges and Jurors
An emerging trend in the courtroom is the use of iPads, not only
for attorneys, but by judges and jurors alike. One of the more
recent trials occurred in LA Superior Court, where the jurors were
actually given iPads to use to review documents throughout the
case. These weren’t your average iPads, of course the internet
and App Store were disabled to prevent jurors from spending all
their time playing Angry Birds and not paying attention. The iPads
were completely locked down. Exhibits were pre-loaded and
locked so that jurors only had access to the documents already
admitted into evidence. At points during the trial when a
document was admitted into evidence, the judge would give the
jury a code to unlock that particular document so that they could
then review on each of their iPads, becoming an active part of the

presentation team or the budget for a trial tech. Many attorneys

trial. Jury feedback on these cases was excellent. The attorneys

have used TrialPad to present their cases and have been thrilled

also enjoyed the process, as it resulted in cost savings from

with the results. Again, using the same lightening to VGA or

paper, binders, time, etc. In order to preload the documents, but

HDMI adapter, you can connect your iPad to the courtroom

keep them locked until use, we recommend PDF Vault or

projector. However, TrialPad has a more sophisticated display. It

GoodReader. Both applications enable you to sort your

will have a work area for you and a separate area that is displayed

documents into folders, and those folders can then be locked

for the jury. This means you can get documents ready and

down. At the point in the trial in which you want jurors to see the

preview them before you actually display them to the jury. With
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files, simply provided (or the judge will provide) the passcode that

than you think. The iPads used in the LASC trial were rented and

was used to lock that folder, and they will have access.

configured by an outside company for easy use. 

A second option for judge and juror iPad use during trial is the
ability to mirror the displays of all the iPads, so they all see the

Conclusion

same thing. If you prefer to control the view of the iPad for each

What was first thought to be nothing more than an oversized

juror, ensuring they only see what you want them to see, we

iPhone, having no place in the legal profession, has now become

recommend Conference Pad. This essentially turns the iPads into

a staple of many attorneys. iPads are showing up in depositions

personal projections screens, meaning that whatever you display

and trial alike with increasing frequency. Being able to master

on the master iPad will be mirrored on all the other iPads. This

this mobile device does not only give you an edge in your case,

can enable you to control exactly what they see as you present.

but also lightens the load of paper to carry. Expect to see more

No matter which method you choose, we see the trend of
individual iPads in the jurors’ hands as something that will
increase, and could be coming to a courtroom near you sooner

and more advanced and niche specific apps appearing everyday.
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THE USE AND ABUSE OF OFFERS OF SETTLEMENT
UNDER O.C.G.A. § 9-11-68
(AND A SECRET WAY TO COLLECT FEES AND EXPENSES FOR
FRIVOLOUS CLAIMS OR DEFENSES)
I.

The “Basics” of Offers Made Pursuant to O.C.G.A. § 9-11-68

OCGA § 9-11-68 was enacted in 2005 as part of sweeping tort reform legislation
proposed to bring under control the purported rampant and over-burdened tort system
that had caused clogged court dockets and out of control litigation costs. Most of the
proposed legislation never became law and what did was either watered down or so
bastardized by the legislative process that the laws enacted became predictably fruitful
fodder for trial court motions, conflicting rulings and ultimately appellate decisions.
The premise of O.C.G.A. § 9-11-68 is to encourage parties to resolve their disputes
without requiring cases to proceed to judgment through motions or trials. Essentially, if
an offer is made and rejected, then the rejecting party is at risk to owe the other side’s
attorney’s fees and expenses incurred after the rejection of the offer.
Here are the basics of what was ultimately enacted with amendments effective in
2006:
(1) O.C.G.A. § 9-11-68 only applies to TORT claims. Lots of stuff are tort claims so
more on this later;
(2) Neither party can make the offer until 30 days has passed since service of the
suit. Potential pitfall here if the service comes late in the game;
(3) Offer must be made at least 30 days before trial commences;
(4) Statute says either party may serve a written offer but shall not file the offer
with the court. Statute is strictly construed so does this mean if the offer is filed with
the court it is invalid?
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(5) Offer must remain open for 30 days in order to entitle offeror to fees and costs
(6) If a defendant rejects a plaintiff’s offer and the plaintiff recovers a final
judgment of at least 125% of the offer, the plaintiff shall be entitled to recover fees
and expenses incurred after the rejection and through the entry of judgment;
(7) If a plaintiff rejects a defendant’ offer and the final judgment is one of no
liability or the plaintiff recovers a final judgment (not verdict) of less than 75% of the
offer, the defendant shall be entitled to recover fees and expenses incurred after the
rejection and through the entry of judgment;
(8) The trial court shall order the payment of fees and costs upon proof submitted
that there was a valid offer and rejection under the statute unless the trial court makes a
specific finding (through written order) that the offer was not made in good faith.
If you thought that covered it, you are wrong as here is the bunch of other stuff in
the statute setting forth requirements of how the offer must be made and my random
thoughts as to each requirement:
Any offer under this Code section must:
(1)

Be in writing and state that it is being made pursuant to this Code
section

I have not seen any party attempt to enforce and offer that was not in writing, but
I have seen several claims that a written offer not specifying that it was made pursuant to
O.C.G.A. § 9-11-68 could later be a basis for a recovery of fees and expenses. My
suggestion is that attorneys prepare an offer made pursuant to the statute in the form of
a pleading with the pleading with the style of the case and reference the statute both in
the title of the document and in the body.
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(2)

Identify the party or parties making the proposal and the party
or parties to whom the proposal is being made

This one is WAY more complicated than it sounds. Complications exist in even the
most basic of case. For instance, where both the at fault driver AND owner of the vehicle
are named as co-defendants, where there are multiple defendants named as joint
tortfeasors with the potential for allocations of fault, careful consideration must be given
to which defendant or defendants should make the offer and whether an single offer from
multiple defendants is likely to be more persuasive than individual offers coming from
separate defendants.
As an example, my firm recently defended multiple defendants in a negligent
security premises rape case. The property was a downtown condominium complex that
had been essentially been operating as an apartment complex after a single corporation
bought 95% of the units and ran a leasing office and management office on the premises.
We represented (through separate counsel) both the property owners association and the
purported property management company, neither of which had been in charge of
security for the complex for years. Neither defendant was a “target” of the case as the 95%
owner and operator of the complex was solvent, had insurance and acknowledged having
been in charge of security issues for years.
Both defendants represented by my firm wanted to make offers of settlement
under O.C.G.A. § 9-11-68. Both had pending motions for summary judgment. One
defendant wanted to make a joint offer from the two defendants to make a more attractive
(still low) offer to the plaintiff. The other defendant felt that it had a better chance of
prevailing on summary judgment (and at trial if the case went that far) and did not want
the “risk” of losing the impact of a separate offer. The analysis really turned on trying to
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determine which form of an offer (joint or separate) would be more worrisome to the
plaintiff who had another target defendant not making an offer of settlement. Ultimately,
by not agreeing to make a joint offer, both defendants made their own ($17,500 and
$2,500) offers, which were rejected/ignored, but ultimately had a hand in resolving the
case at mediation.
Further complications arise for a defendant where there are multiple plaintiffs and
careful consideration must be given to situations where one plaintiff has only asserted a
loss of consortium claim or if a plaintiff has asserted claims in both an individual and
representative capacity.
For plaintiff’s making offers to settle with multiple defendants, similar concerns
arise, particularly where the plaintiff seeks a verdict apportioned among several
defendants and offers are being made both to legitimately attempt to resolve claims and
to recover attorney’s fees and expenses for offers that are likely to be rejected. The
recovery of fees and expenses against 1-2 defendants of six sued can be difficult where
time and expense are incurred to prosecute the case against ALL defendants, not just the
1-2 defendants against whom fees are being sought.
(3)

Identify generally the claim or claims the proposal is attempting
to resolve

In most instances, this will be ALL claims asserted in the case, but must be
specified in the offer.
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(4)

State with particularity any relevant conditions

This is your chance to “speak now or forever hold your peace” as to important
considerations, such as how liens are going to be handled, etc. Although offers of
settlement are being upheld without specificity in the offer, if you are requiring/offering
a general versus limited liability release, this also needs to be stated. Many attorneys are
attaching the requested release and all other documents to the offer as exhibits to reduce
issues down the road. However, if known liens exceed the amount of an offer, it may be
difficult to secure an enforceable settlement through an offer requiring the payment and
full satisfaction of liens from the settlement amount.
(5)

State the total amount of the proposal

Easy – right?
(6)

State with particularity the amount proposed to settle a claim for
punitive damages

Apparently, this needs to be included even when there is no claim for punitive
damages asserted or permitted under the law.
(7)

State whether the proposal includes attorney's fees or other
expenses and whether attorney's fees or other expenses are part
of the legal claim

Same deal as punitives
(8)

Include a certificate of service and be served by certified mail or
statutory overnight delivery in the form required by Code Section
9-11-5.

Practice pointer – you do NOT want to be “that guy” who has just win the case,
beaten the 125% or 75% threshold and then realize that you have failed to send the offer
via certified mail.
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II.

Appellate Review of O.C.G.A. § 9-11-68

Since its enactment, there have been more than 70 appellate decisions related to
O.C.G.A. § 9-11-68. A few of the more interesting decisions are as follows:
Smith v. Baptiste, 287 Ga. 23, 694 S.E.2d 83 (2010) – the Georgia Supreme
Court held that the statute does not violate state constitutional right to prosecute or
defend causes in court as there is no constitutional right of access to courts. Defendants
in Baptiste had offered to settle case for $5,000.00 and after rejection of offer prevailed
on a motion for summary judgment. Plaintiffs challenged the constitutionality of the state
and the trial court agreed, holding that the statute impeded access to the courts and thus
violates Art. I, Sec. I, Par. XII of the Georgia Constitution of 1983, which provides that
“[n]o person shall be deprived of the right to prosecute or defend, either in person or by
an attorney, that person's own cause in any of the courts of this state.”
The Georgia Supreme Court reversed the trial court, holding that this Court has
held that Art. I, Sec. I, Par. XII was not intended to provide a right of access to the courts,
but was intended to provide only a right of choice between self-representation and
representation by counsel. Id. citing, Couch v. Parker, 280 Ga. 580, 581, 630 S.E.2d 364
(2006); State of Ga. v. Moseley, 263 Ga. 680, 682, 436 S.E.2d 632 (1993); Nelms v.
Georgian Manor Condo. Assn., 253 Ga. 410, 412–413, 321 S.E.2d 330 (1984). The Court
further held that even if there were such a constitutional right of access to the courts,
“OCGA § 9–11–68(b)(1) does not deny litigants access to the courts, but simply sets forth
certain circumstances under which attorney's fees may be recoverable.” Id. at 28.
The Court held that the trial court had also erred in finding the statute
unconstitutional as a “special law” violating the uniformity clause of the Georgia
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Constitution because it applies only to tort claims and not all civil claims. The Court ruled
that because the statute applies uniformly throughout the State to all tort cases, it is a
general law and not a special law. The clear purpose of the law to encourage the
settlement of tort cases and the acceptance of good faith settlement proposals to avoid
unnecessary litigation is a “legitimate legislative purpose” and thus is not in violation of
Ga. Const. of 1983, Art. III, Sec. VI, Par. IV(a). Id. at 29.
Notably, the Court in Baptiste was not tasked with determining whether O.C.G.A.
§ 9-11-68 violates constitutional rights of due process or equal protection because these
issues were not raised on appeal by the plaintiffs. However, Justice Nahmias used a
special concurrence to express his own opinion that such a challenge was not made as it
would have clearly failed, thus serving as a warning to litigants (and perhaps trial courts)
not to bother with such challenges as his Court would certainly reject such arguments.
Cohen v. Alfred and Adele Davis Academy, Inc., 310 Ga.App. 761, 714
S.E.2d 350 (2011), reconsideration denied, certiorari denied, certiorari
denied 132 S.Ct. 2106, 566 U.S. 974, 182 L.Ed.2d 869, rehearing denied 132
S.Ct. 2792, 567 U.S. 929, 183 L.Ed.2d 657
In this case, a student’s mother sued her daughter’s school and headmaster
alleging slander, tortious interference, fraud, misrepresentation, undue influence, RICO,
and intentional infliction of emotional distress. Four months after suit was filed, the
school made an offer of settlement of $750 to settle all claims, which offer was rejected by
way of expiration. The trial court granted the school’s motion for summary judgment and
granted the school’s request for fees and expenses in the amount of $84,000.00. The
plaintiff argued that the offer was not made in good faith in part because of the amount
of the offer ($750.00) in comparison to the fees incurred ($84,000.00). The trial court
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rejected this claim and the Court of Appeals agreed, finding that the granting of summary
judgment, that the plaintiff ultimately dismissed her appeal of summary judgment order,
supported school's position that mother's claims were without merit and/or evidentiary
support. Because the school “. . . . reasonably and correctly anticipated that its exposure
was minimal, the fact that it was willing to settle mother's claims for a nominal value did
not demand a finding that its offer was made in bad faith.” Id. at 763. The Cohen case
provides a solid basis to make a nominal offer in a case of unlikely liability.
Great West Cas. Co. v. Bloomfield, 313 Ga.App. 180, 721 S.E.2d 173
(2011)
However, appellate courts are likely to give deference to the trial court findings
that an offer was NOT made in good faith. Here, the trial court held and the Court of
Appeals agreed that a defense verdict alone is not sufficient to establish that a defendant's
offer of settlement was made in good faith. In this wrongful death case, the defendant
trucking company (insurer) made an initial offer to settle for $25,000, which was rejected.
The case proceeded to trial during which the defendant offered to settle for its policy limits
of $1 million. The trial resulted in a defense verdict for the offeree, but a verdict in favor
of the plaintiff in the amount of $54.42 million against the co-defendant. The offering
defendant then sought to recover $69,000 in fees and costs incurred after the plaintiff’s
rejection of the first offer.
The trial court denied the motion finding that the offer was not made in good faith,
in part because: (1) the offer of settlement was made without interviewing key witness;
(2) the offer was a nominal amount; and (3) the defendant made much larger offer to
settle for policy limits at trial without having new information to justify second offer. In
a 5-2 decision, the Court of Appeals agreed, holding the trial court was within its
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discretion under these circumstances. While the case does not break new ground as to
the discretion that will be given to the trial courts, it is notable that the first and third
factors cited are even relevant to the consideration.
First, the notion that the initial offer was made without interviewing key witnesses
refers to the offer being made without defense counsel having interviewed the
investigating police officer. The officer did not witness the accident and had prepared a
police report which was in the possession of all parties and contained the relevant facts
and opinions of her investigation. Unfortunately, the consideration of questioning the
good faith of an offer based upon such a banal claim of improper or inadequate
investigation of the prevailing party at the time of the offer clearly opens a Pandora’s box
in which every aspect of the winning party’s insurer and counsel’s investigation and
strategy can be explored and attacked.
The consideration of a subsequent much larger offer is even more troubling.
O.C.G.A. § 9-11-68 clearly permits multiple offers and a later offer does not invalidate the
right to recover fees based on a previously rejected offer. In Great West Cas. Co., the
approval of using a subsequent offer (not made under the statute) will clearly undermine
the legislative purpose behind the statute – encouraging parties to settle tort claims. Now,
once an offer is made under the statute, the decision to make future offers will be tainted
by consideration of whether making such an offer will infect the ability to collect fees and
expenses based upon an earlier less attractive offer. Essentially, the Court of Appeals has
stated that Great West could not recover $69,000 in fees and expenses after a defense
verdict, in part, because they, in good faith, offered policy limits to settle the case during
the trial. In hindsight, perhaps Great West should not have made such a generous offer
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as it cost them the opportunity to collect $69,000 in fees and expenses. Certainly, this is
not what the legislature had in mind.
III.

O.C.G.A. § 9-11-68(e) – How in The World Did THAT Get in
There?

The title of O.C.G.A. § 9-11-68 does not contain language to alert one that the
statute is not limited to situations where an offer to settle has been made under the
statute and that it contains a completely distinct subsection breathing life into claims to
recover by either party for frivolous litigation. The entire title of the code section reads
as follows:

“Written offers to settle tort claims; liability of refusing party
for attorney's fees and expenses”
With the hoopla of the enactment of sections (a) – (d) and the constitutional and
other challenges to those provisions, the passage and impact of section (e) has somehow
been lost among many litigants. Historically, there has been a tremendous threshold
established by trial judges reluctant to grant motions for fees and expenses under
O.C.G.A. § 9-15-14 and appellate courts give great deference to trial court decisions on
such matters. Additionally, in many instances of claims for frivolous litigation, the
making of such a claim is seen to be an unseemly personal attack on the ethics of a
fellow member of the State Bar and filing a motion under O.C.G.A. § 9-15-14 would
routinely lead to a counter-motion for frivolous claims or defenses and a protracted
series of motions, counter-motions, replies, surreplies, and hearings with end result
being a lot of hours and dollars spent with an unlikely recovery. Thus, in only a small
fraction of cases have litigants chosen to pursue fee claims under O.C.G.A. § 9-15-14.
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O.C.G.A. § 9-11-68(e) completely eliminates most of these impediments to
seeking fees and costs to the prevailing party in the event of a possibly frivolous claim or
defense.
The statute allows for the presentation of the claim immediately after the return
of a successful verdict. The motion is not contingent upon having made a prior offer of
settlement under O.C.G.A. § 9-11-68. The motion is presented to a jury who just decided
in favor of the moving party and is possibly not constrained by concern over hurt
feelings or the likelihood of dealing in the future with non-prevailing counsel. Losing
counsel is likely not prepared to fully respond with all applicable law and factual
arguments on the spur of the moment because very few attorneys seem to be familiar
with this subsection. Thus, O.C.G.A. § 9-11-68(e) can be a very powerful tool and
counsel should be prepared in every trial to defend a claim presented to the jury after
losing and, if warranted, to be prepared in advance to fully present the arguments and
evidence in favor of making such a claim. Note, however, that the party making such a
claim may be precluded from making the motion if not presented in the pretrial order as
a claim to be decided by the jury and fees and expenses set forth in the pretrial order as
damages being sought.
O.C.G.A. § 9-11-68(e) provides:
(e) Upon motion by the prevailing party at the time that the verdict
or judgment is rendered, the moving party may request that the finder of
fact determine whether the opposing party presented a frivolous claim or
defense. In such event, the court shall hold a separate bifurcated hearing
at which the finder of fact shall make a determination of whether such
frivolous claims or defenses were asserted and to award damages, if any,
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against the party presenting such frivolous claims or defenses. Under this
subsection:
(1) Frivolous claims shall include, but are not limited to, the
following:
(A) A claim, defense, or other position that lacks substantial
justification or that is not made in good faith or that is made with malice
or a wrongful purpose, as those terms are defined in Code Section 51-7-80;
(B) A claim, defense, or other position with respect to which there
existed such a complete absence of any justiciable issue of law or fact that
it could not be reasonably believed that a court would accept the asserted
claim, defense, or other position; and
(C) A claim, defense, or other position that was interposed for delay
or harassment;
(2) Damages awarded may include reasonable and necessary
attorney's fees and expenses of litigation; and
(3) A party may elect to pursue either the procedure specified in
this subsection or the procedure specified in Code Section 9-15-14, but not
both.
Note (again) that this section makes no reference to O.C.G.A. § 9-11-68(a)
– (d) and there is no requirement to have made an Offer of Settlement in order to
pursue a claim under (e). Further, the section provides that a party may elect to
pursue this claim under either this section or O.C.G.A. § 9-15-14, but not both. As
a defensive tactic to this section, counsel (for any litigant at trial) should be
prepared to move for directed verdict on the claim/motion when made and to
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recite case law decided under O.C.G.A. § 9-15-14 to put the decision back in the
hands of the trial judge and not the jury. Thus far, there is no appellate case law
on O.C.G.A. § 9-11-68(e) and the fact that the statute puts the decision ultimately
in the hands of the jury could make it difficult to convince a trial judge to take it
back. However, a properly presented directed verdict motion will at least
preserve the issue on appeal for the losing litigant.
Other key points to consider if a party plans to assert (and is prepared to
defend) a claim for fees and expenses under OCGA § 9-11-68(e):
- May be required to be specified in pretrial order and to have included
as: (1) damages being sought (fees and expenses); (2) witnesses listed
(attorney(s) listed to testify as to fees and expenses incurred; (3)
documents listed to include billing records and fee contract; (4)
explicitly specify under other matters to be considered and/or special
authorities relied upon.
- Be prepared to explain claim to the Court and argue to the jury.
- Be prepared to present evidence of fees and expenses incurred to the
jury (expertise, rates charged, hours spent, etc.)
Bottom line is that all litigants need to now be aware of the possibility to
assert or to have to defend claims for fees and expenses of litigation on the spot at
trial and take necessary steps to preserve the right to make to claim or be
prepared to defend a claim asserted against your client.
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Mediation Strategies to Overcome Bias, Prejudgments and Assumptions
Bianca Motley Broom, Esq.

Aspirational Statement, Code of Professional Responsibility

As a lawyer, I will aspire...[t]o avoid all forms of
wrongful discrimination in all of my activities
including discrimination on the basis of race,
religion, sex, age, handicap, veteran status, or
national origin. The social goals of equality and
fairness will be personal goals for me.
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At various points in my career,
I’ve been confused for a:
 Court Reporter
 Administrative Assistant
 Office Manager

Who is American?

 White
 Male
 31% of
population
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Do You Really Know the Other People in the Room?



  



Men = Sports?
Women = Homemaking?
Elderly = Feeble?
Millennials = Me, me, me?

Connections Matter

 Meeting face-to-face can be
a game-changer
 Putting a face to stacks of
documents
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Money is important – but it’s not everything

How Do We Do It?
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1.
In every culture, people want to be accepted,
listened to, acknowledged and respected.



  



2.
Most of the time, there are no absolute “right” responses –
only relatively “right” or “wrong” ones within a given culture.
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3.
There is no set of universal problem-solving,
mediation or conflict resolution
methodology applicable to every case.



4.
Cultural conflicts do not disappear when we ignore them.
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5.
Bias influences what and how we see, hear, think and feel.
Whatever conflicts with that may not be received or understood.



  



6.
People communicate because they want to be understood.
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7.
Do not assume anything.

8.
Put yourself in everyone’s shoes.
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9.
Get physical.

10.
Talk less; listen more.

Chapter 12
10 of 20

Resolution is within reach
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Introduction
One of the bedrocks of our profession is the ability to help those who are most in need,
without regard to race, gender, socio-economic status or the like. In fact, the Supreme Court of
Georgia has included as part of the Aspirational Statements of the Code of Professional
Responsibility the following:
As a lawyer, I will aspire...[t]o avoid all forms of wrongful discrimination in all of my activities
including discrimination on the basis of race, religion, sex, age, handicap, veteran status, or national
origin. The social goals of equality and fairness will be personal goals for me.

As attorneys and as productive, thoughtful members of society, we should all aim to avoid
discrimination in all forms. Nevertheless, as humans we harbor biases, prejudgments and
assumptions developed over time that inform how we conduct ourselves in various situations.
Some are crafted early. Babies, for example, prefer their mother’s voice over others a few days
after birth and their native language before they are a year old.1 These types of preferences make
sense from an evolutionary perspective: babies are quite vulnerable. Gravitating toward familiar
sounds increases the likelihood of safety.
Development of Bias – Good and Bad
As we age and are exposed to innumerable stimuli, we have to find a way to make sense
of it all. We all categorize and make judgments about people whom we do not know. As an
attorney, I have been mistaken for a court reporter, an administrative assistant and an office
manager on numerous occasions. On most of these occasions, the judgments other people made
about me happened before I said a word. Looking back at these incidents on a case-by-case basis,
it is impossible to say what motivated people to believe I was not an attorney. Could it have been

1

Banaji, Mahzarin & Anthony G. Greenwald. (2013) Blind Spot: Hidden Biases of Good People. New York, NY:
Bantam, pp. 128-130.
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my age? My gender? My race? Perhaps a combination of all three? No matter the motivation, the
outcome was the same - a misunderstanding of an individual.
Research has shown this level of otherness extends well past the legal profession. When
asked to picture an American, most people will reflexively picture a white male, despite the fact
they comprise only thirty-one percent of the U.S. population.2 In an increasingly diverse nation,
this would on its surface seem somewhat surprising. Upon reflection and in daily interaction, it is
clear our communities are filled with all kinds of different people. However, scientists who have
used the Implicit Association Test for nearly twenty-five years would not be shocked by these
results. They know there is often dissonance between our reflective versus our intuitive selves.3
For instance, while intuition might tell us an approaching leashed pit bull walking with its owner
is dangerous, reflection may yield a different result, incorporating our experiences with friends or
family who may have this type of dog as a pet.
In the context of litigation, our past experiences often make us better attorneys. This is at
the very heart of practice. If we are not careful, though, we can be lulled into thinking we know
the person on the other side of the conflict before we have done any work to see an individual.
Internationally renowned mediator Ken Cloke noted:
As Umberto Eco accurately pointed out, “Trying to understand other people means destroying the
stereotype without denying or ignoring the otherness.” It helps in doing so if we acknowledge that
everyone forms prejudices; that stereotyping is a common element in all conflict communications;
that it shapes the stories we tell about our opponents and ourselves; that everyone can learn to
overcome prejudices and stereotyping through awareness, empathy and open communication; that
everyone can become more skillful in communicating across stereotypes and the subtle lines of
separation created by our fear of differences; and that doing so requires us to dismantle what gives
rise to them at a deep, subconscious level in our hearts and minds, or systems and institutions.4
2

Id. at 83. Lardieri, Alexa. (October 24, 2017) Despite Diverse Demographics, Most Politicians Are Still White
Men. Retrieved from https://www.usnews.com/news/politics/articles/2017-10-24/despite-diverse-demographics
-most-politicians-are-still-white-men
3
Banaji & Greenwald at 57-58.
4
Cloke, Kenneth. (2018) Politics, Dialogue and the Evolution of Democracy: How to Discuss Race, Abortion,
Immigration Gun Control, Climate Change, Same Sex Marriage and Other Hot Topics. Dallas, TX: GoodMedia
Press.
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In mediation, the parties who acknowledge, understand and actively work to address their biases
consistently have the best results. An open mind is often the best tool any attorney has to facilitate
a resolution. With preconceived ideas about a particular entity or person, the mediation process is
hampered and often takes a great deal longer.
The Shortcomings of Assumption
In a mediation in which I participated several years ago as defense counsel, the mediator
did a number of things that put the proceedings on shaky ground. First, despite the fact I had the
settlement authority in the room, he never faced me. He turned his chair toward my male colleagues
who were present and spent time talking about football. When I attempted to interject, he brushed
me aside. He assumed I had little to add in a conversation about football, when the opposite was
true. One of my colleagues in the room noticed the behavior as well and we discussed it after the
session. Much like the earlier examples in which I was mistaken for various other people, it served
to make me feel as if I was not wanted in the mediation. The mediator’s actions also did not
encourage me to go the extra mile to resolve the matter. Ultimately the case did not settle. I cannot
say it would have settled if he had treated me differently, but one of the key components of a
successful mediation is the parties feeling comfortable with the process. The likelihood of success
was greatly diminished by my feeling of exclusion.
Recently I mediated a case where an adjuster was physically present. During opening
statements, the Plaintiff discussed her injuries as a result of the subject collision, some of which
were of a sensitive nature. The adjuster was quite moved by the Plaintiff’s account, and began to
see her as more than the narrative constructed via her medical records. She began to relate to the
Plaintiff as an individual with a family to support, a woman who volunteered in her community
and someone who had been adversely impacted by this accident. The more the adjuster got to know
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the Plaintiff throughout the course of the mediation, the more she wanted to work to resolve the
case. Before the parties met for the opening statements, the adjuster was convinced she knew
everything necessary to evaluate this matter; it became clear she just understood the tip of the
iceberg.
I mediated a case several months ago in which Plaintiff’s counsel thought she had all of
the information she needed about her client. As I talked with the Plaintiff about the incident that
led to the mediation, counsel learned enough to completely change the strategy of her case. She
thought he knew who he was: a married, middle-aged man with children. That was only part of
the picture. Plaintiff’s counsel had had plenty of clients like him before, so she had not done the
extra work to truly understand the individual and his motivations. This Plaintiff had been involved
in an accident with his minor son; his well-being was paramount. He was terrified the child would
have to relive the incident on the stand and the Plaintiff wanted to avoid that scenario at all costs.
Counsel underestimated the importance of that element of the case, assuming maximizing his
award was the most important factor for her client.
Strategies for Success
There are myriad examples to highlight the negative effects of bias, prejudgment, and
assumptions on mediation. The challenge is how to combat it from your seat. The following points
from Kenneth Cloke can be useful to keep in mind:
1.

In every culture, people want to be accepted, listened to, acknowledged and

respected. The manner in which people communicate these values may be different; it is worth
the time and energy to determine what shows a person they are receiving that respect. I’ve found
for some litigants, hearing the other side is sorry for the circumstances leading to this point starts
a mediation off on the right foot.
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2.

Most of the time, there are no absolute “right” responses - only relatively

“right” or “wrong” ones within a given culture. I mediated a case earlier this year involving an
elderly African-American male who claimed he was injured due to the negligence of a large
grocery chain. Although he said he was still dealing with injuries from the incident, he said his
doctor told him there was nothing else he could do, and the Plaintiff did not seek a second opinion.
This, as one could imagine, was a big sticking point for the defense. Within the Plaintiff’s culture,
however, this was not an unusual response. I have witnessed the same phenomenon in my own
family.
Five years ago, an elderly relative had a spontaneous episode affecting her eyesight at a
holiday gathering at my home. She was visiting from out-of-town at the time. We rushed her to
the emergency room at the closest hospital where a doctor informed her there was nothing to be
done. Because it was a holiday, there were no specialists available. She was instructed to go home
and wait to see if her eyesight returned. It was only after younger members of the family prodded
her to seek treatment beyond the emergency room that she consulted with a specialist, who was
able to reverse some of the damage. For some older people, the word of a doctor is incontrovertible.
Before the internet allowed laymen to diagnose every itch, sneeze and cough, people relied on the
advice of their physicians much more. Taking the time to attempt to understand the norms of a
party’s culture can serve to improve mediation outcomes.
3.

There is no set of universal problem-solving, mediation or conflict resolution

methodology applicable to every case. Just as every party is an individual, so is every case. What
works well within the confines of a case to move it toward resolution is more art than science.
Patience for that process and an open mind help to facilitate an environment for success.
4.

Cultural conflicts do not disappear when we ignore them. A young, unmarried
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minority Plaintiff with six children participated in a mediation last year. She felt everyone else
involved in the process - including her own attorneys - was judging her for some of the decisions
she’d made in her life. She had no trust in the process, because she did not feel as if anyone related
to her, or even tried to do so. She was relying heavily on the advice of her mother whom she was
calling frequently during the proceedings. Until she could sit down and discuss her concerns with
the mediator, she did not feel open enough to fully participate in the process. They were able to
connect on several levels. Once that happened, she started to engage and the case ultimately settled,
allowing her to move forward with her family.
5.

Bias influences what and how we see, hear, think and feel. Whatever conflicts

with that may not be received or understood. For individuals not aware of their implicit
assumptions, reaching them may take extra effort and creativity. As a mediator, presenting
information in different ways, i.e., reality testing of parties rather than giving straight assessments
is one way to combat this issue. It is more effective for most people to work toward an answer
rather than being told what to think.
6.

People communicate because they want to be understood. It is incumbent upon

those who are present to make sure they understand what a person is actually trying to convey. As
a mediator, I often repeat what I’ve heard a party or an attorney say to me to make sure I
comprehend their statement. Differences in communications styles are a given in any mediation;
an attempt to deepen understanding by speaking more is always welcome. By the time a dispute
reaches mediation, it is clear there is a breakdown of some sort between the parties. A great deal
of the time, that breakdown is in communication. Mediation offers parties the chance to be heard
and understood in ways not supported by the traditional litigation process.
7.

Do not assume anything. Mediation is the opportunity to break down barriers and
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assumptions, not maintain them. Take the time to find out the priorities of the other side. Even if
a case does not settle at mediation, the parties should be able to walk away with a greater
understanding of the matter. If the lines of communication are left open, there is also a better
chance of settlement down the line.
8.

Put yourself in everyone’s shoes. As attorneys, it’s commonplace for us to view

an argument from the viewpoint of opposing counsel. Within the context of a mediation, however,
going the extra mile in the parties’ shoes can make the difference. The business partners whose
friendship is in tatters along with their venture can need a very different approach compared to a
personal injury plaintiff or a former employee alleging discrimination. The successful mediation
is often achieved by understanding the complex interpersonal dynamics not present in any
pleading.
9.

Get physical. There are a number of ways in which a party in a mediation can show

his or her engagement with the process:
●
●
●
●
●
10.

Engage in comfortable eye contact with the speaker
Avoid slouching
Avoid fidgeting
Give a speaker undivided attention (i.e., no checking e-mail, etc.)
Maintain an open body position (i.e., avoid crossed arms)
Talk less; listen more. Use your silent time to observe non-verbal cues of the

speaker.
Conclusion
By employing these techniques during mediation, parties can not only face their own biases
and assumptions, but also be better positioned to resolve their cases. Allowing all participants in
the mediation process the ability to be heard, respected and participate effectively restores control
to those who need it the most while improving efficiency in our court system.
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of
three hours of continuing legal education activity in the area of trial practice. These trial practice
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited”
provider of “approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years.
Excess trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Official
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure
at the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

