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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and eﬀorts of the Chairperson(s) and speakers, this seminar would not have been possible.
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneﬁcial as well as enjoyable We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a diﬀerent legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staﬀ
Jeﬀrey R. Davis
Executive Director, State Bar of Georgia
Rebecca A. Hall
Associate Director, ICLE

iii
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AGENDA
PRESIDING:

Henry M. Quillian, III, Program Chair, Taylor English Duma LLP, Atlanta

8:00
		

REGISTRATION AND CONTINENTAL BREAKFAST
(All attendees must check in upon arrival. A jacket or sweater is recommended.)

8:30
INTRODUCTION AND PROGRAM OVERVIEW
		 Henry M. Quillian, III
8:35 REMEDIAL ACTIONS UPON NON-PAYMENT: FILING AND TRYING MATERIALMAN’S
		
LIEN CLAIMS
		 Jeffrey Paul Lutz, Culhane Meadows PLLC, Atlanta
9:50

BREAK

10:00 BOND CLAIMS AND THE PROMPT PAY ACT
		 Mark B. Carter, Taylor English Duma LLP, Atlanta
10:50 VIEW FROM THE BENCH: FACTORS TO CONSIDER WHEN TRYING YOUR CASE TO A JURY
		 Michael D. Johnson, Taylor English Duma LLP, Atlanta
		
Former Judge, Superior Court of Fulton County
11:45 LUNCH (Included in registration fee.)
12:15 EMPLOYMENT ISSUES FACED REGULARLY BY CONSTRUCTION INDUSTRY
		 Glianny Fagundo, Taylor English Duma, LLP, Atlanta
1:30

BREAK

1:45 ARBITRATION: MOVING TO COMPEL AND MOVING TO STAY
		 Natalie N. Mark, Taylor English Duma LLP, Atlanta
2:30 GEORGIA’S RIGHT TO REPAIR ACT AND WHAT IT MEANS FOR YOUR CLIENTS
		 Henry M. Quillian III
3:30

ADJOURN
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FILING AND
PERFECTING
MATERIALMEN’S
LIENS

Prepared and Presented By:
Jeffrey Paul Lutz, Esq.
1

Mr. Lutz is a Partner and Chair of the litigation department at Culhane Meadows, PLLC, in
the firm’s Atlanta, Georgia office. He also maintains a local office in St. Simons Island, Georgia. Mr.
Lutz has significant experience working with and for companies and individuals involved in all
aspects of real property development and construction: real estate developers and owners, agents
and brokers, design professionals, and general contractors and specialty trades. For his many
accomplishments, Mr. Lutz has repeatedly been named a Georgia Super Lawyer® “Rising Star,”
and he has also achieved a preeminent "AV" rating in ethics and legal competency from his peers
and Martindale-Hubbell®. For more information on his Firm and law practice, please feel free to
visit www.culhanemeadows.com. Or, you may contact Mr. Lutz directly by phone at 404-606-1650
or by email at jlutz@culhanemeadows.com.
1

© 2019 Jeffrey Paul Lutz, Esq.

Page 1 of 18

CONSTRUCTION LAW FOR THE GENERAL PRACTITIONER
11 of 128

Military leadership manuals describe three key concerns that soldiers
possess, even when their life is placed in harm’s way: mail, chow, and pay. As noted
by one court, the fast-paced environment of a modern day construction project
shares many similarities with a complex military maneuver:
. . . except in the middle of a battlefield, nowhere must men
coordinate the movement of other men and materials in the
midst of such chaos and with such limited certainty of present
facts and future occurrences as in a huge construction project
. . . Even the most painstaking planning frequently turns out
to be mere conjecture and accommodation to changes must
necessarily be of the rough, quick and ad hoc sort, analogous
to ever-changing commands on the battlefield.
Blake Construction Company v. C. J. Coakley Co., 431 A.2d 569, 575 (D.C. App.
1981). Keeping with this analogy, many contractors and other construction
professionals share at least another key concern with their military counterparts:
payment. And, the topic of this paper will discuss practical considerations,
statutory requirements, and hurdles in filing and perfecting a materialmen’s lien
in order to secure future payment.
A mechanic's or materialmen's lien is a security interest on the owner's
property which may be established in favor of an unpaid laborer or supplier of
construction services and/or materials, on a non-public project. A mechanic's or
materialmen's lien is an important remedy for any unpaid contractor or supplier,
especially where the owner is in difficult financial condition and the improved
property may be the only asset from which payment can be compelled. For
subcontractors and suppliers, who may not be in privity of contract with the owner,
the security interest in the owner's property may be the only source of eventual
recovery, if the party with whom the lien claimant had its contract has absconded
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with the funds owed to the claimant, or has become insolvent, or has overspent the
contract amount through poor management. See also O.C.G.A. § 16-8-15 (making
the conversion of payments for real property improvements a felony, with a
sentence of up to five years in prison).
Mechanic's and materialmen's liens are a special remedy created by statute
in every state. The first lien law enacted in the State of Georgia was enacted by the
City of Savannah in 1820. And, the State of Georgia enacted its first statewide
statute in 1863. Claimants should be aware that the requirements for preserving,
filing, and pursuing recovery on a lien are very complicated, considered to be in
derogation of the common law, and as such, must be strictly followed.
1. Who May File a Lien. Georgia Code § 44-14-361 lists those parties
who have lien rights against real estate improvements and other property on which
they furnish labor, services and/or materials.2 The following persons shall each
have a special lien on the real estate, factories, railroads, or other property for
which they furnish labor, services, or materials:
a.

All mechanics of every sort who have taken no personal security for
work done and material furnished in building, repairing, or
improving any real estate of their employers;

b.

All contractors, all subcontractors and all materialmen furnishing
material to subcontractors, and all laborers furnishing labor to

The Senate Committee assigned to analyze and prepare the 2008 legislative revisions
considered adding other groups to this list such as interior designers, but did not include additional
groups as they believed this was beyond the scope of their charge.

2
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subcontractors, materialmen, and persons furnishing material for
the improvement of real estate;
c.

All registered architects furnishing plans, drawings, designs, or other
architectural services on or with respect to any real estate;

d.

All registered foresters performing or furnishing services on or with
respect to any real estate;

e.

All registered land surveyors and registered professional engineers
performing or furnishing services on or with respect to any real
estate;

f.

All contractors, all subcontractors and materialmen furnishing
material to subcontractors, and all laborers furnishing labor for
subcontractors for building factories, furnishing material for
factories, or furnishing machinery for factories;

g.

All machinists and manufacturers of machinery, including
corporations engaged in such business, who may furnish or put up
any mill or other machinery in any county or who may repair the
same;

h.

All contractors to build railroads; and

i.

All suppliers furnishing rental tools, appliances, machinery, or
equipment for the improvement of real estate.

For those subcontractors and materialmen not in privity of contract with the
general contractor, i.e. entities who are not first-tier subs or suppliers, special
requirements, discussed below at Subparagraph 5 apply. See also O.C.G.A. § 4414-361.5.

© 2019 Jeffrey Paul Lutz, Esq.
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2. When to File a Claim of Lien. For over a century, Georgia law
required a lien claimant to file his or her lien “within three months” of the claim
“becoming due.” See, e.g., Jones v. Kern, 101 Ga. 309, 28 S.E. 850 (1897) (holding
that the period from May 6 to August 6 in a given year is more than three months
and, accordingly, invalidating the lien). In calculating this time period, each and
every day, including Sundays and Holidays, was counted.

See U.S. Filter

Distribution Group, Inc. v. Barnett, 273 Ga. 254, 254, 538 S.E.2d 739, 739 (2000)
(holding that O.C.G.A. § 1-3-1 (d)(3), which governs time calculation, does not
apply to the strictly construed period required under the materialmen’s lien laws).
Effective March 31, 2009, however, a claim of lien must be filed of record in the
office of the Clerk of the Superior Court of the county where the property is located
“within 90 days” following the date the “labor services, or materials were
supplied to the premises.” See O.C.G.A. § 44-14-361.1(a)(2). The new law also
specifically provides that the rules for calculating time found in O.C.G.A. § 1-3-1
apply to lien filings, so that the lien may be filed on the ninetieth day and, if that
day falls on a weekend or legal holiday, the lien may be timely filed on the next
business day.
3. How to File a Claim of Lien. In order to be enforceable, the lien must
contain certain required information. First, the name of the lien claimant must be
correctly stated on the face of the lien. A lien which incorrectly states the name of
the lien claimant is subject to a motion to dismiss. See, e.g., Georgia North
Contracting, Inc. v. Haney & Haney Construction & Management Corporation,
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204 Ga. App. 366, 419 S.E.2d 348 (1992).3 Second, a lien must identify the owner
of the real property to which the encumbrance is to attach. See Fowler v. Roxboro
Homes, Inc., 98 Ga.App. 829, 107 S.E.2d 285 (1959). If the claimant fails to name
the owner or owners (as the case may be) of the real property, the lien will be
invalid.4 Third, the lien must accurately describe the property to which the lien
attaches. See, e.g., King v. Rutledge, supra. Fourth, the lien should indicate the
amount of the debt, not to exceed the contract price, and include any interest that
is due the claimant on the debt. See, e.g., Turner Constr. Co. v. Electrical Dist.,
Inc., 202 Ga.App. 726, 415 S.E.2d 325 (1992); compare 182 Tenth, LLC v.
Manhattan Constr. Co., 316 Ga.App. 776, 730 S.E.2d 495 (2012)(burden on
contractor to separate lienable items from non-lienable items, and home overhead
and other administrative costs not lienable). Finally, the lien should recite or
describe circumstances indicating that it is not time barred, i.e. that the lien is
being filed within 90-days of the last services or materials. See O.C.G.A. § 44-14-

3
If the lien claimant is a corporation, then the lien claim must reflect that the lien is sought
in the name of the corporation and not in the name of an individual or a generic business name
(i.e., “DBA” or “ATA”). See, e.g., Georgia North Contractor, 204 Ga. App. at 368 (lien filed by “Ron
Smith d/b/a Georgia North Contracting, Inc.” held to be lien filed by Ron Smith and not Georgia
North Contracting, Inc.); Arrow Contracting Co., 110 Ga. App. at 138 (lien in the name of “Jack A.
Spielberg trading as Arrow Contracting Co., Inc.” was not sufficient to assert a lien for work done
under a contract by Arrow Contracting Company); Nix, 96 Ga. App. at 128 (lien filed by “Nix
Nurseries, Inc.,” a DBA used by John C. Nix, held to be filed by corporation having that name and
not the individual); Latham Plumbing & Heating Co. v. Ledbetter Trucks, Inc., 96 Ga. App. at 221
(lien made by “the undersigned Dewey L. Stevens, Jr., an officer of Lathem Plumbing & Heating
Co.” which was signed by “Dewey L. Stevens, Jr., Officer of Lathem Plumbing & Heating Co.” was
held to be made by the individual and not the company). In each of the aforementioned cases, the
lien action was dismissed because the lien was brought in the wrong name.

A Lien which names only one of two property owners is not effective. See, e.g., King v.
Rutledge, 208 Ga. 1172, 65 S.E.2d 801 (1951). Further, if the claimant incorrectly names a previous
owner of the property, and not the current owner of the property, then, despite the fact that this
error will not prejudice a subsequent purchaser, existing lienor or mortgager, the lien will be
voided. See, e.g., A & A Heating & Co. v. Burgess, 148 Ga.App. 859, 253 S.E.2d. 246 (1978).
4
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361.1(a); but see J.H. Morris Building Supplies v. Brown, 245 Ga. 178, 265 S.E.2d
9 (1980)(upholding lien against original owner, although lien did not state that
debt became due within three months).
Georgia Code § 44-14-361.1(a)(2) contains a lien form which the claimant
must substantially follow. The example provided for in the statute is as follows:
A.B., a mechanic, contractor, subcontractor, materialman,
machinist, manufacturer, registered architect, registered forester,
registered land surveyor, registered professional engineer, or other
person (as the case may be) claims a lien in the amount of (specify
the amount claimed) on the house, factory, mill, machinery, or
railroad (as the case may be) and the premises or real estate on which
it is erected or built, of C.D. (describing the houses, premises, real
estate, or railroad), for satisfaction of a claim which became due on
(specify the date the claim was due, which is the same as the last date
the labor, services, or materials were supplied to the premises) for
building, repairing, improving, or furnishing material (or whatever
the claim may be).
See O.C.G.A. § 44-14-361.1(a)(2). Failure to strictly comply with this form or to
substantially comply with it may invalidate the lien.

See, e.g., U.S. Filter

Distribution Group, Inc. v. Barnett, 241 Ga.App. 759, 760, 526 S.E.2d 912,
913 (1999) (acknowledging that materialmen’s lien statute is in derogation of
common law and must be strictly construed in favor of the property owner and
against the materialmen).
In addition to the language above, the text of the claim of lien must now
include a statement regarding the expiration of the lien, which occurs three
hundred and ninety five (395) days from the date of filing of the lien, if no lien
action and notice of commencement of lien action are filed. Specifically, the lien
must state in at least 12 point bold font the following:
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This claim of lien expires and is void 395 days from
the date of filing of the claim of lien if no notice of
commencement of lien action is filed in that time
period.
The failure to include this language invalidates the lien and prevents it from even
being filed. See O.C.G.A. §§ 44-14-361.1(a)(2), 44-14-367. And, although no
recommended or suggested text is provided for by the statute, the text of the claim
of lien shall also contain a notice to the owner of the property that the owner has a
right to contest the lien, presumably referring to the new code section O.C.G.A. §
44-14-368, which creates the notice of contest of lien which property owners and
higher-tiered contractors can file. Again, the failure to include this language will
invalidate the lien.
A proposed form is included at subparagraph 6 of this paper.
4. Perfecting A Claim of Lien. The proper filing of a lien creates only
tentative lien rights. Georgia’s lien statute provides specific procedures for the
perfection and foreclosure of a lien. These requirements include substantial
compliance with the notice and filing procedures, bringing a timely suit on the
underlying debt, bringing suit against the property owner to foreclose on the
property, and levying on the real estate.
a.

Notice of the Claim of Lien. The new lien law attempts to

clear up an ambiguity found in the former law, which previously required that a
copy of the claim of lien be sent to the owner of the property via registered or
certified mail or statutory overnight delivery "at the time of filing for record his
claim lien." The new lien law changes the language to provide that this notice must

© 2019 Jeffrey Paul Lutz, Esq.
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be sent to the owner no later than "two business days" after the date the claimant
lien is filed. See O.C.G.A. § 44-14-361.1(a)(2).
Note that this is a change to both the time requirement and the recipient.
The new lien law has been amended to state that a lien claimant may provide the
contractor with the statutory notice, in lieu of the owner, only when the owner's
address "cannot be found." See O.C.G.A. § 44-14-361.1(a)(2).5 This alters the
previous rule which allowed the lien claimant the option of providing a copy of the
lien to the contractor, as the agent for the owner, under any circumstance. Still, as
a conservative approach it is advisable to send notice to both the owner and
contractor, as well as to any other party who owes the claimant the funds claimed.6
Finally, the statute has been amended to require that on all projects where
a notice of commencement has been filed with the superior court pursuant to
O.C.G.A. § 44-14-361.5, the lien claimant must, in addition to sending a copy of the
claim of lien to the owner, send a copy of the claim of lien via registered, certified
or overnight mail to the contractor at the address shown on the notice of
commencement.

The amended code section also provides that if the property owner is a legal entity (such
as a corporation) then a copy of the lien can be sent to the entity's address as listed on the Secretary
of State's Registered Agent's address.

5

Several states, other than Georgia, have established legal procedures where an unpaid
contractor may notify the construction lender of the project owner’s nonpayment and, in doing so,
impose upon the lender a requirement to withhold certain funds for the benefit of the unpaid
claimant. While no such remedy exists under Georgia law, pursuant to many commercial
construction loan agreements, a failure by the owner to properly and timely pay its contractors is
an event of default. Provided an unpaid contractor or supplier was careful not to commit libel or
slander against the owner or general contractor, or unlawfully interfere in the contractual
relationship, an informal notification to the construction lender concerning the failure to make
payment may, perhaps, lead to a resolution of the problem.

6
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b.

Filing Suit Against the Debtor. The deadline for filing an

action to perfect a lien (now called a "lien action" under the statute) has been
changed from twelve months from the date the claim "became due" to 365 days
from the date the lien is filed of record. This change effectively extends the
deadline for filing a lien action to a maximum of 455 days (approximately fifteen
(15) months) after the last day materials or labor were provided on the project. It
also provides evidentiary certainty since the date of filing of the lien is a matter of
record, whereas determining the last day on the jobsite for purposes of calculating
a deadline is sometimes a debatable issue requiring extrinsic evidence.

See

O.C.G.A. § 44-14-361.1(a)(3).
The number of days in which the lien claimant has to record its notice of
commencement of lien action following the filing of a complaint, binding
arbitration or proof of claim has been changed from fourteen (14) days to thirty
(30) days.7 Please note that the substance of the notice has not been changed
except to accommodate the expanded definition of "lien action" found at O.C.G.A.
44-14-360(2.1).

See O.C.G.A. § 44-14-361.1(a)(3).

As with other time

requirements and notice procedures, the failure to timely record this notice in the
proper form results in an irreversible invalidation of the lien.
5. Lien Procedures for Claimants Not in Privity of Contract with
Contractor. Georgia Code § 44-14-361.5 provides specific procedures for lowertier subs and suppliers to establish their mechanic's lien rights, where a Notice of

7

A notice of lis pendens does not have to be filed in connection with this action or any
subsequent action against the property owner to enforce the lien. See Grand Atlanta Corp. v.
Chenggis, 142 Ga.App. 375, 235 S.E.2d 779 (1977).
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Commencement has been properly filed on the project. This code section applies
to all lien claimants specified in paragraphs (1), (2), and (6) through (9) of
subsection (a) of O.C.G.A. § 44-14-361. These potential claimants include all
mechanics, contractors, subcontractors, material suppliers, and suppliers
furnishing rental tools, appliances, machinery, or equipment for the improvement
of real property. See O.C.G.A. § 44-14-361.
In order to make these requirements mandatory for lower-tier subs and
suppliers, Georgia Code § 44-14-361.5 requires the contractor to file a Notice of
Commencement in the superior court records of the county in which the project is
located within fifteen (15) days after commencing his work on the property. In
addition, the contractor is required to post a copy of this notice at the project site
and must supply any subcontractor, materialman, or other person who makes a
written request with a copy of this notice.8 The Notice of Commencement provides
notice as to the identity of the contractor, the details of the project being
undertaken, the identity of the owner or other party for whom the improvements
are being made, the identity and location of the surety for performance and
payment bonds, if any, and the identity of the construction lender, if any.
Provided the Notice of Commencement procedure is followed by the general
contractor, in order to preserve their lien rights, lower-tier subs and suppliers,
shall, within thirty (30) days of the filing of the Notice of Commencement or thirty
(30) days following the first day of labor, services, or the supplying of material,

8
Failure to give a copy of the Notice of Commencement within ten (10) calendar days of
receipt of the written request from the subcontractor, materialman, or person shall render the
provision of this Code section inapplicable to the subcontractor, materialman, or person making
the request.
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whichever is later, give a written Notice to Contractor. This notice is required to
be sent to both the owner and the contractor at the addresses set forth in the Notice
of Commencement. This gives the same type of information about the potential
lien claimant and the contract price or anticipated value of what the potential
claimant is supplying to the project.
If this procedure is followed, the general contractor acquires the obligation
to assure that all potential claimants filing the Notice to Contractor are properly
paid from the contract funds paid to first-tier subcontractors and suppliers. The
general contractor must then assure that his subs and suppliers present evidence
of payment to these potential claimants and/or proper lien waiver forms.
However, in the event the general contractor fails to file the Notice of
Commencement, or provide a copy of the notice upon written request, the
requirements of O.C.G.A. § 44-14-361.5 are rendered inapplicable.
6.

Recommended Lien Forms. On the following pages, you will

find forms that are recommended for your use when dealing with materialmen’s
liens. In closing, if you are an attorney that regularly practices in this area, I would
strongly recommend that you further your study in this area of practice, beyond
the contents of this paper, and consider purchasing Dan Hinkel’s horn book,
supra, which contains many more forms and a comprehensive scholarship on the
topics discussed herein, as well as the entire body of materialmens’ lien law.
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After Recording, Return To:
___________________________
___________________________
___________________________
___________________________

CLAIM OF LIEN
STATE OF GEORGIA
COUNTY OF ________________

LIEN CLAIMANT NAME, a mechanic, contractor, subcontractor, materialman,
machinist, manufacturer, registered architect, registered forester, registered land surveyor,
registered professional engineer, or other person (as the case may be) claims a lien in the
amount of AMOUNT IN DOLLARS on the house, factory, mill, machinery, or railroad (as
the case may be) and the premises or real estate on which it is erected or built, of
PROPERTY OWNER NAME located at PHYSICAL ADDRESS AND PROPERTY
DESCRIPTION, for satisfaction of a claim which became due on DATE (which is the same
as the last date the labor, services, or materials were supplied to the premises) for building,
repairing, improving, or furnishing material (or whatever the claim may be).
Submitted this ____ day of ____________, 20___.

LIEN CLAIMANT
NOTICE: This claim of lien expires and is void 395 days from the date of filing of the
claim of lien if no notice of commencement of lien action is filed in that time period.
If you dispute the validity of this claim of lien, you have the right to contest it as
provided by O.C.G.A. § 44-14-368.
Clerk: Please Cross-Reference this Claim of Lien with that Warranty Deed at Deed Book ___, Pages ___-___.
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After Recording, Return To:
___________________________
___________________________
___________________________
___________________________

NOTICE OF CONTEST OF LIEN
STATE OF GEORGIA
COUNTY OF ________________
TO: [NAME AND ADDRESS OF LIEN CLAIMANT]
YOU ARE HEREBY NOTIFIED THAT THE UNDERSIGNED CONTESTS
THE CLAIM OF LIEN FILED BY YOU ON _________________, 20___, AND
RECORDED IN BOOK _____, PAGE ____ OF THE PUBLIC RECORDS OF
________________ COUNTY, GEORGIA, AGAINST PROPERTY OWNED BY
_________________________________, AND THAT THE TIME WITHIN WHICH
YOU MAY COMMENCE A LIEN ACTION TO ENFORCE YOUR LIEN IS
LIMITED TO 60 DAYS FROM RECEIPT OF THIS NOTICE.
THIS __ DAY OF _____________, 20__.
THE ABOVE-REFERENCED LIEN WILL EXPIRE AND BE VOID IF YOU
DO NOT: (1) COMMENCE A LIEN ACTION FOR RECOVERY OF THE
AMOUNT OF THE LIEN CLAIM PURSUANT TO O.C.G.A SECTION 44-14-361.1
WITHIN 60 DAYS FROM RECEIPT OF THIS NOTICE; AND (2) FILE A NOTICE
OF COMMENCEMENT OF LIEN ACTION WITHIN 30 DAYS OF FILING THE
ABOVE-REFERENCED LIEN ACTION.
BY:

[NAME OF OWNER OR CONTRACTOR CONTESTING LIEN]

SIGNED:
_______________________________________________
OWNER, CONTRACTOR, AGENT OR ATTORNEY

© 2019 Jeffrey Paul Lutz, Esq.
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INTERIM WAIVER AND RELEASE UPON PAYMENT
STATE OF GEORGIA
COUNTY OF __________________
[NAME OF RELEASING PARTY], THE UNDERSIGNED MECHANIC AND/OR
MATERIALMAN HAS BEEN EMPLOYED BY ___________________________ TO FURNISH
LABOR AND MATERIALS FOR THE CONSTRUCTION OF IMPROVEMENTS ON A
PROJECT COMMONLY KNOWN AS _____________________, AND WHICH IS LOCATED AT
_________________________________________,
ACCORDING
TO
THE
PRESENT
NUMBERING AND ADDRESS SYSTEM BEING USED AS OF THE DAY OF THIS RELEASE,
AND WHICH IS MORE PARTICULARLY DESCRIBED AS FOLLOWS:
[LEGAL DESCRIPTION ATTACHED AS EXHIBIT A]
UPON THE RECEIPT OF THE SUM OF $________________________, [NAME OF
RELEASING PARTY] WAIVES AND RELEASES ANY AND ALL LIENS OR CLAIMS OF
LIENS IT HAS UPON THE FOREGOING DESRIBED PROPERTY OR ANY RIGHTS
AGAINST ANY LABOR AND/OR MATERIAL BOND THROUGH THE DATE OF
_______________________, EXCEPT FOR THOSE RIGHTS AND LIENS THAT THE
MECHANIC AND/OR MATERIALMAN MIGHT HAVE IN ANY REMIANING RETAINED
AMOUNTS, ON ACCOUNT OF LABOR OR MATERIALS, OR BOTH, FURNISHED BY THE
UNDERSIGNED TO OR ON ACCOUNT OF SAID CONTRACTOR FOR SAID BUILDING OR
PREMISES.
GIVEN UNDER HAND AND SEAL THIS ______ DAY OF _____________, 20___.

_______________________________
Company:
__________________
Name:
__________________
Its:

__________________
Sworn and subscribed to before me
this _____ day of ___________, 20__.
__________________________________
Notary Public
My Commission Expires: ____________________

NOTICE: WHEN YOU EXECUTE AND SUBMIT THIS DOCUMENT, YOU SHALL BE
CONCLUSIVELY DEEMED TO HAVE BEEN PAID IN FULL THE AMOUNT STATED
ABOVE, EVEN IF YOU HAVE NOT ACTUALLY RECEIVED SUCH PAYMENT, 60 DAYS
AFTER THE DATE STATED ABOVE UNLESS YOU FILE EITHER AN AFFIDAVIT OF
NONPAYMENT OR A CLAIM OF LIEN PRIOR TO THE EXPIRATION OF SUCH 60 DAY
PERIOD. THE FAILURE TO INCLUDE THIS NOTICE LANGUAGE ON THE FACE OF THE
FORM SHALL RENDER THE FORM UNENFORCEABLE AND INVALID AS A WAIVER AND
RELEASE UNDER O.C.G.A. SECTION 44-14-366.
© 2019 Jeffrey Paul Lutz, Esq.
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WAIVER AND RELEASE UPON FINAL PAYMENT
STATE OF GEORGIA
COUNTY OF __________________
[NAME OF RELEASING PARTY], THE UNDERSIGNED MECHANIC AND/OR
MATERIALMAN HAS BEEN EMPLOYED BY ___________________________ TO FURNISH
LABOR AND MATERIALS FOR THE CONSTRUCTION OF IMPROVEMENTS ON A
PROJECT COMMONLY KNOWN AS _____________________, AND WHICH IS LOCATED AT
_________________________________________,
ACCORDING
TO
THE
PRESENT
NUMBERING AND ADDRESS SYSTEM BEING USED AS OF THE DAY OF THIS RELEASE,
AND WHICH IS MORE PARTICULARLY DESCRIBED AS FOLLOWS:
[LEGAL DESCRIPTION ATTACHED AS EXHIBIT A]
UPON THE RECEIPT OF THE SUM OF $________________________, [NAME OF
RELEASING PARTY] WAIVES AND RELEASES ANY AND ALL LIENS OR CLAIMS OF
LIENS IT HAS UPON THE FOREGOING DESRIBED PROPERTY OR ANY RIGHTS
AGAINST ANY LABOR AND/OR MATERIAL BOND ON ACCOUNT OF LABOR OR
MATERIALS, OR BOTH, FURNISHED BY THE UNDERSIGNED TO OR ON ACCOUNT OF
SAID CONTRACTOR FOR SAID PROPERTY.
GIVEN UNDER HAND AND SEAL THIS ______ DAY OF _____________, 20___.
_______________________________
Company:

__________________
Name:

Its:

__________________

__________________
Sworn and subscribed to before me
this _____ day of ___________, 20__.
__________________________________
Notary Public
My Commission Expires: ____________________

NOTICE: WHEN YOU EXECUTE AND SUBMIT THIS DOCUMENT, YOU SHALL BE
CONCLUSIVELY DEEMED TO HAVE BEEN PAID IN FULL THE AMOUNT STATED
ABOVE, EVEN IF YOU HAVE NOT ACTUALLY RECEIVED SUCH PAYMENT, 60 DAYS
AFTER THE DATE STATED ABOVE UNLESS YOU FILE EITHER AN AFFIDAVIT OF
NONPAYMENT OR A CLAIM OF LIEN PRIOR TO THE EXPIRATION OF SUCH 60 DAY
PERIOD. THE FAILURE TO INCLUDE THIS NOTICE LANGUAGE ON THE FACE OF THE
FORM SHALL RENDER THE FORM UNENFORCEABLE AND INVALID AS A WAIVER AND
RELEASE UNDER O.C.G.A. SECTION 44-14-366.
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I.

Private Payment Bonds.
On a private construction project, subcontractors and suppliers may also have a

remedy for non-payment in the form of a payment bond. Typically, payment bonds
(and performance bonds) will only be in place on private construction projects where
the owner or owner's lender has required the general contractor to post them. The
existence of a bond creates a tripartite relationship: the general contractor who procures
the bond is the principal; the party that furnishes the bond for the principal's benefit,
and backs it with its financial strength, is the surety; and the parties who may become
claimants, and acquire rights under the payment bond, are referred to as obligees. On
some projects, subcontractors may also be required to post bonds, which become
additional protection for those in the contractual chain below them.
Under Georgia law, the principle of suretyship is defined, in O.C.G.A. § 10-7-1, as
follows:
The contract of suretyship or guaranty is one whereby a person obligates
himself to pay the debt of another in consideration of a benefit flowing to
the surety or in consideration of credit or indulgence or other benefit given
to his principal, the principal in either instance remaining bound therefor.
Sureties, including those formerly called guarantors, are jointly and
severally liable with their principal unless the contract provides otherwise.
There shall be no distinction between contracts of suretyship and
guaranty.

In lay terms, the principal and surety are both obligated to the claimant when a payment
bond is in place and the claimant, or obligee, has not been paid for its labor, materials or
services in connection with the construction project.

01420421-1
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The payment bond itself is a written document, normally on a standard form
created by a commercial surety. Parties to the construction process who may need to
make claims under such bonds are advised to become familiar with their terms,
especially those which define their rights under the bond and any procedures and time
limitations for claim submission.
In a sense, private payment bonds are similar to mechanic's lien rights. Because
the bond is backed by the financial strength of the surety, it serves a similar function as
a form of security for the payment of the obligee's claim. However, unlike the case of a
mechanic's lien, the bond claimant has no obligation to pursue its principal to judgment
first before proceeding against the bond.
Georgia law also determines claim eligibility for a payment bond in a manner
similar to claim eligibility for mechanic's lien rights. See O.C.G.A. § 10-7-31; c.f. O.C.G.A
§ 44-14-361.5. Where a bond is posted by a general contractor, first-tier subcontractors
and suppliers automatically are made obligees and, thus, potential claimants under the
payment bond. For lower-tier subs and suppliers, the right to make a claim on a
payment bond depends upon whether the general contractor or principal has complied
with the Notice of Commencement requirements found in O.C.G.A. § 10-7-31 (b).
This Notice of Commencement can be the same notice as required by O.C.G.A. §
44-14-361.5 for mechanic's lien purposes; however, additional information, relating to
the surety for the performance and payment bonds or relating to the holder of any
security deposit which may be posted in lieu of a bond, must be included. As under the
mechanic's lien laws, the contractor must file the Notice of Commencement with the
superior court clerk in the county where the project is located within fifteen days of his
01420421-1
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commencement of work, and must further furnish that notice to any subcontractor or
supplier, or others, requesting a copy. Provided the bonded principal satisfies the
Notice of Commencement requirements, lower-tier subs and suppliers, in order to have
rights against the bond, must furnish a notice to contractor which identifies who they
are, what they are providing to the project, and the contract price or anticipated value of
their contribution to the project, if known. See O.C.G.A. § 10-7-31(a)(1) - (4).
Unfortunately for most payment bond claimants, the existence of a payment
bond backed by a solvent surety will not always provide a prompt remedy to the
subcontractor or supplier whose nonpayment is not legally justified. In practice, the
surety who receives a claim will first investigate whether the principal is solvent and has
at least a colorable defense to the claim. If those conditions are met, the surety will tend
to look to its principal to resolve the dispute. Ordinarily, a prompt payment to the
claimant from the surety will be forthcoming only in cases where the principal is
insolvent, has filed for bankruptcy, or is so lacking of a colorable defense to the claim
that the surety becomes concerned that its principal is engaging in deceptive or
fraudulent conduct.
Georgia law has attempted to encourage prompt fulfillment of sureties'
obligations on their bonds by establishing penalties for bad faith under O.C.G.A. § 10-730. That statute provides that, should a corporate surety fail to commence the remedy
of a default by its principal within sixty (60) days of receipt of a Notice of Default or
demand for payment, the surety, upon a finding that its failure to perform was in bad
faith, may be liable for a penalty of up to twenty-five percent (25%) of the principal
amount of liability, plus reasonable attorneys’ fees for pursuing the case against the
01420421-1
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surety. Potential claimants who want to take advantage of the leverage this bad faith
statute creates are forewarned that commencing a suit against the surety prior to the
expiration of the sixty (60) day period will render the penal statute inapplicable, even
though the surety's failure to perform may continue for substantially beyond the sixty
(60) day period thereafter.

See Columbus Fire & Safety Equip. Co. v. American

Druggist Ins. Co., 166 Ga.App. 509, 511, 304 S.E.2d 471, 473 (1983).
II.

Retainage on Public Works Projects.
Georgia laws relating to public contracts, being those contracts entered into with

either state agencies or local government entities, are found in Chapter 10 of Title 13 and
in Title 36 of the Official Code of Georgia. Chapter 10 of Title 13 deals specifically with
contracts for public works; the provisions relating to retainage on a public works project
are found in O.C.G.A. § 13-10-80.
Retainage held by the owner on a Georgia public works project cannot exceed ten
percent (10%) of the gross contract value. Additionally, once the work has successfully
progressed beyond the fifty percent (50%) complete stage, provided that work is
satisfactory and on schedule, no further retainage is to be withheld. Thus, by the end of
the project retainage should equal no more than five percent (5%) of the total project
value.
Under the 1992 Amendment, public works owners are required to invest the
retainage in some manner so that it will earn a "current market rate," which interest will
be paid to the contractor, along with the principal amount of the retainage, at the time
when retainage is to be released. Upon the contractor's achievement of substantial
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completion, and a billing from the contractor for retainage, the public work authority is
obligated to release the retainage within thirty (30) days, but may still withhold an
amount equal to 200% of the value of work remaining to be performed, in effect, the
punch list work.
Unpaid general contractors on public projects should be aware of their rights
with respect to retainage and their rights to the investment interest obtained on the
retainage, which could be substantial on a large or long duration project.
Subcontractors may also hope to look to the owner's withheld retainage as a possible
fund for recovery on amounts owed to them, by giving the owner notice of an unjustified
failure to make payment. However, because such public works projects are generally
required to have a surety's payment bond in place, practice varies from one public work
official to another as to whether the retainage will be used as leverage to assure that the
general contractor makes proper payments as opposed to advising the claimant that its
remedy is to look to the bond.
III.

Bonds on Public Works Projects.

Georgia has two “Little Miller Acts.” State projects fall under O.C.G.A. § 13-10-60
et seq., while county and municipal public projects fall under O.C.G.A. § 36-91-90 et seq.
The two provisions are identical. The Little Miller Acts require persons contracting with
the state, county or municipality to provide both a performance bond and a payment
bond for contracts greater than $100,000. Of course, the Little Miller Acts give the
contracting entity the ability to require bonds for contracts less than $100,000, but as a
practical matter that rarely happens.
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As a matter of public policy, these payment bonds are required to compensate for
the fact that mechanic's liens cannot properly be filed against public projects. Compare
Hoffman Electric Co. v. Chiyoda International Corp., 203 Ga.App. 731, 417 S.E.2d 371
(1992) (holding that a contract term which required a public works contractor to
indemnify the owner and remove liens filed on the project required the contractor, not
the owner, to satisfy claimants even though liens filed were illegal).
The rights and responsibilities of parties to a payment bond on a Georgia public
works project are similar to those found in the instance of a private payment bond.
Under O.C.G.A. § 13-10-63 and O.C.G.A. § 36-91-93, claimants on public works payment
bonds have a right to submit a claim, within ninety (90) days after their last work, when
they have not been paid in full for their labor or materials furnished on the project.
Persons in privity of contract with the bond principal are always covered by the payment
bond.
For lower-tier subs and suppliers, the right to make a claim on a payment bond
depends upon whether the general contractor or principal has complied with the Notice
of Commencement requirements. If the contractor has complied with the Notice of
Commencement requirements, then the lower-tier subs and suppliers must comply with
a Notice to Contractor requirement in order to preserve rights under the payment bond.
As with the other statutes, the Notice to Contractor called for in the public works
payment bond statute requires second-tier subcontractors and suppliers to give their
written notice within thirty (30) days from the filing of the Notice of Commencement or
thirty (30) days following their first delivery of labor, material, or other items
incorporated into the project.
01420421-1
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IV.

The Miller Act.

The Miller Act, 40 U.S.C. §§ 3131 through 3134, is the federal counterpart to the
public works bond statutes in Georgia which have been described above.

On any

contract exceeding $100,000 for construction, alteration, or repair of a federal public
building or public work, performance and payment bonds, maintained by suitable
sureties, are required. See 40 U.S.C § 3131(b). Like its state counterpart, the Miller Act
provides a remedy to subcontractors and suppliers in privity with both the general
contractor and subcontractors. See 40 U.S.C. § 3133(b). Unlike the Georgia Little Miller
Acts, the federal Miller Act only extends to second tier subcontractors. As is the case
with the other special statutory payment remedies described herein, there are strict
requirements for a claimant's compliance with the Miller Act.
Unlike other remedies existing under federal law, a Miller Act claim cannot be
brought in a state court. Instead, it must be brought in the United States District Court
for any district in which the contract was to be performed and executed, regardless of
the amount in controversy. See 40 U.S.C. § 3133(b)(3). The action must be brought “in
the name of the United States for the use of the person suing.” Id. This means the case
caption must read “United States for the use of [claimant]”, or "United States ex rel.
[claimant]."

Claimants should be particularly careful about compliance with the

peculiar requirements of the Miller Act, because they are treated as jurisdictional
requirements.
Thus, in United States ex rel. Harvey Gulf International Marine, Inc. v.
Maryland Casualty Co., 573 F.2d 245, 247 (5th Cir. 1973), suit was initially filed in a
Louisiana state court before the proceedings were filed in the United States District
01420421-1
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Court for the Eastern District of Louisiana.

Similarly, in United States ex rel.

Casablanca v. Continental Casualty Co., 354 F.Supp. 1353 (D.P.R. 1972), a case was
commenced in the Superior Court of the Commonwealth of Puerto Rico before the
claimant learned of the requirement to proceed in United States District Court. In both
cases, it was held that because the non-federal courts did not have jurisdiction over the
matter, the filing of a claim in those courts did not toll the one-year statute of
limitations. Both claimants, who reached federal district court more than one year after
the last work had been performed or last material had been supplied to the project by
them, were denied the ability to present claims under the Miller Act.
V.

The Georgia Prompt Payment Act and Other Payment Issues.
The provisions of the Georgia Prompt Payment Act, O.C.G.A. § 13-11-1, et seq.,

apply to both public and private construction contracts. Presumably, this statutory
scheme was enacted to remedy late payment practices in Georgia, which some observers
consider to have reached almost epidemic proportions.

Unfortunately, most

commentators believe this statute offers little additional remedies to parties who have
been improperly denied payment, because the remedies found within this legislation are
also available under other sections of the law involving payment of interest and
attorneys’ fees.
Perhaps the most helpful requirements of the Prompt Payment Act are those
imposing a fifteen (15) day time limit for owners to pay contractors and a ten-day time
limit for contractors to pay subcontractors. See O.C.G.A. § 13-11-4. The Act also spells
out those grounds which might constitute a legitimate basis for the withholding of a
contractor's or sub's or supplier's payments. See O.C.G.A. § 13-11-5. In the event the
01420421-1
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time limits for payment are not met and grounds for withholding the payment are not
properly established, the statute entitles the claimant to interest at the rate of twelve
percent (12%) per annum and to attorneys’ fees if an action is brought to enforce a claim
under the Act. See O.C.G.A. §§ 13-11-7, 13-11-8. However, as compared to O.C.G.A § 74-16, which entitles a claimant to eighteen percent (18%) per annum interest for
delinquent payments owed on a “commercial account”, the statute confers little, if any,
meaningful additional benefits to the claimant.

See also O.C.G.A. § 13-6-11 for

attorneys’ fees in instances involving bad faith or stubborn litigiousness.
Parties to a construction contract are entitled to contract around the provisions of
the Georgia Prompt Pay Act. See O.C.G.A. § 13-6-7. But note that one must contract
around each provision of the Georgia Prompt Pay Act when attempting to avoid its
provisions. As an example, if a contract is silent as to one element of the Georgia
Prompt Pay Act (i.e., entitlement to attorneys’ fees), then the Georgia Prompt Pay Act
provisions will kick in even when all other elements are addressed. See City of Atlanta
v. Hogan Construction Group, LLC, 341 Ga. App. 620 (2017).
In all issues relating to payment problems, parties to the construction process in
Georgia should be aware that this state is in accord with the minority of jurisdictions
that give a strict construction to so called “pay-when-paid” provisions. See, e.g., Sasser
& Co. v. Griffin, 133 Ga. App. 83, 210 S.E.2d 34 (1974); c.f., e.g., MacLeod v. Belvedale,
Inc., 115 Ga. App. 444, 446; 154 S.E.2d 756, 759 (1967) (acknowledging a distinction
between a condition to the creation of an obligation and a condition merely as to the
time of its performance; “where the payment of an existing liability is postponed until
happening of an event which does not happen and payment must be made within a
01420421-1
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reasonable time”); McCafferty v. Herring, 157 Ga. App. 699, 700; 278 S.E.2d 436, 437
(1981) (acknowledging distinction while reserving application to cases where the
condition “does not, or cannot, occur”).1
In Sasser, the Court held that “a provision in a contract may make payment by
the owner a condition precedent to a subcontractor's right to payment if 'the contract
between the general contractor and the subcontractor should contain an express
condition clearly showing that to be the intention of the parties.'” 133 Ga. App. at 86,
210 S.E.2d at 39 citing Thomas J. Dyer & Co. v. Bishop International Engineering Co.,
303 F.2d 655, 661 (6th Cir. 1962). The Court has gone on to expound upon the Sasser
proposition while carving little exception to it. See, e.g., St. Paul Fire & Marine Ins. Co.
v. Georgia Interstate Elec. Co., 187 Ga. App. 579, 580; 370 S.E.2d 829, 831 (1988);
Associated Mechanical Corp., Inc. v. Martin K. Eby Const. Co., Inc., 67 F.Supp.2d 1375,
1378 (M.D.Ga., 1999); Georgia Glass & Metal, Inc. v. Arco Chemical Co., 201 Ga. App.
15, 17; 410 S.E.2d 142, 143 (1991).2

Accordingly, where a provision in a contract

conditions payment to another upon the receipt of payment from a third party, the party
seeking payment should not be able to successfully utilize the provisions of the Georgia
Prompt Pay Act, or other applicable laws to enforce payment, as he would not yet be
entitled to payment.

For a complete analysis of the debate, insight to the majority view, and application outside
Georgia, see Hendrick, David R. et al. “Battling for the Bucks: The Great Contingency Payment Clause
Debate” (American Bar Association, Construction Lawyer, 1996).

1

The Macleod, supra proposition has been referenced and followed in a few occurrences as equity
has demanded; however, its use has been very limited and occurred outside a construction setting. See,
e.g., L. Gregg Ivey, Inc. v. Land, 148 Ga. App. 667, 669; 252 S.E.2d 88, 90 (1979) (suit on a note);
McCafferty, 157 Ga. App. at 700; 278 S.E.2d at 437 (1981) (suit on note limited to situation in which
occurrence does not occur).

2
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INTRODUCTION
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Joined Taylor English Dumas, LLP in 2013

•
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Former Fulton County Superior Court Judge
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Former GA Assistant Attorney General and
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DO YOU KNOW YOUR JUDGE
Whether you are prosecuting or defending a case,
knowing your judge is half the battle
Ø Scout Your Judge
• Ask other attorneys; contact judge’s assistant
• Ask the judge for conference immediately following
a response to the Complaint to ascertain the Do’s and
Don’t’s
Ø Know Courtroom Etiquette
• Visit the judge’s courtroom to view the judge in action
• Depending on your case, view motions and trials
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DO YOU KNOW YOUR CASE
If the judge knows your case better than you,
you are in trouble - be prepared
Ø Know your facts and the relevant case law
• Don’t misstate the facts or the law
• Know your opposing counsel’s facts and cases
Ø Tell Your Client’s Story
Ø Gain Credibility
• Don’t overstate your case or understate opposing counsel’s case
• Be up front with the Court regarding your case’s weaknesses and
be able to explain why those weaknesses are not fatal to your case
• Remember, you are an officer of the Court; you have an ethical
obligation to your client and to the Court as well
• Be humble and do not take yourself too seriously

CASE PRESENTATION
Make it easy for the Court
Ø Practice for a smooth presentation
• Get to the point
• Be concise
• Know your strengths and weaknesses
• Fake it until you make it
Ø Organization of Materials (Federal Court is different from
State Court)
• Orderly Exhibits
• Use visual aides appropriately
• Provide copies to the Court
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PHYSICAL APPEARANCE
Be on time and look the part
Ø What is the purpose of your court visit
• Do you have a jury trial, bench trial, a motion’s hearing or
status conference
• Have a dedicated jury trial suit
• Be yourself
• Impression on the Jury
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Executive Investigations: Legal Issues and Considerations
The focus of this paper is the situation when an officer or high-level executive or owner of
a corporation is suspected of or has been accused of unlawful conduct. The conduct may relate to
employment discrimination, unlawful harassment, a violation of company policies, a violation of
safety and health regulations, theft, fraud, or other inappropriate conduct.
The outside counsel or human resources manager who is faced with conducting an
investigation into the allegations will have many decisions to make during the course of the
investigation. These include whether to conduct an investigation, who should conduct the
investigation, what are the rights of the accused and accuser, whether privilege should attach to
the investigation, what, if any, discipline to impose, and how these decisions will affect future
litigation.
This paper considers many issues relating to the benefits and necessity of conducting
workplace investigations, discusses some of the risks involved, and suggests some best
practices. Of course, the topic is one that encompasses a host of issues, sub-issues and decision
points along the investigation time-line. A comprehensive treatment of all of the topics that could
be raised in this scenario is beyond the scope of this paper, which is to highlight the more
prominent issues that can arise in the context of an internal investigation of high level executives.
A.

Potential Litigation Risks

An investigation conducted by an employer into executive or owner misconduct carries
with it some risk. Information discovered by the company may be subject to statutory disclosure
to the government or in litigation. Harmful information may have to be disclosed unless the
investigation is protected by attorney-client privilege, and even then, disclosure may be required
in certain circumstances. Merely because an investigation is conducted by in-house counsel does

1
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not automatically cloak the acquired information as protected by the attorney-client privilege. For
example, where an in-house counsel conducts an investigation as a business representative of the
company, the attorney-client privilege or work product doctrine may be lost.1 On the other hand,
a company may wish (or need) to conduct an investigation as a defense to the alleged unlawful
activity and to use internal resources to do so. This is often the case in harassment matters where
there is a defense based on an appropriate investigation and where prompt remedial action is
taken.2 In this circumstance, the investigation itself is evidence that supports the defense. Strategic
thought must be given as well to the personalities of those who may be conducting the investigation
(since they will be potential witnesses at trial) and whether to even attempt to protect through
privilege the information acquired.
B.

Privacy Rights

Some investigations may require videotaping, review of computers, access to electronic
communications and/or employee monitoring. Both federal and state law may govern access to
information. The Federal Wiretap Act protects oral and electronic communications, but it does
not prohibit access to electronic communications necessary to protect the rights or properties of
companies that provide their employees with electronic communications systems.3
State laws vary about the protection of wiretapping and recording telephone conversations.
States also have different rules for videotaping and recording and about whether permission of one
or both participants is required. For example, O.C.G.A. § 16-11-62(2) makes it a crime to
“observe, photograph, or record the activities of another which occur in any private place and out
of the public view” unless all parties observed consent. In many states, violations of privacy laws
are punishable with both civil and criminal penalties.4

2
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C.

Retaliation Concerns

Employees who raise concerns about unlawful activity are generally protected by antiretaliation statutes. Each action taken with respect to the accuser is capable of being claimed as a
retaliatory adverse action. With investigations of officers or high level executives or owners, the
accuser may have access to important corporate records or information. The accuser may also be
in position to further his/her claim because of access to confidential information. Thus, the
company is faced with a difficult decision about removing the accuser from his/her position or
allowing him/her to remain in the position knowing he/she may undermine the company or
substantiate claims.
For example, in Allen Mosbaugh v. Georgia Power Company,5 the complainant was a high
level manager at a nuclear power plant. Due to intensive regulation, nuclear power plants operate
under a strict ethical code – the Nuclear Regulatory Commission expects an environment of open
and trustworthy communication. Accordingly, when Georgia Power Company learned that this
executive, who had brought a whistleblower complaint under the Energy Reorganization Act, had
been tape recording his conversations with co-workers for months, the company made the decision
to first suspend him with pay and then to discharge. After trial, the Administrative Law Judge
(“ALJ”) found in Georgia Power’s favor, ruling that the act of tape recording co-workers’
conversations in the nuclear setting destroyed the open, honest communication required in such a
facility. Then Secretary of Labor Robert Reich reversed the ALJ, finding that the act of tape
recording was protected activity and shielded the employee from discharge.6
Similar considerations concern the accused. Should the individual remain in his/her
position after being charged with various types of unlawful activity from employment
discrimination to fraud? What steps may be taken to protect confidential information? Generally
speaking, an accused employee should be removed from his/her position when remaining in the
3
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position allows for the realistic possibility of (a) continuing improper conduct or (b) destruction
of evidence. An accused executive should also be removed from his or her position when the
allegation against the executive raises questions about integrity and trust, and the executive has
access to confidential and proprietary information. However, removal from the position does not
equate to discharge, and discipline/termination decisions should not be made until the investigation
is complete.
A failure to remove the accused executive may, by itself, create liability to the company
and even its board of directors. For example, in McCall v. Scott

7

the Sixth Circuit Court of

Appeals allowed claims against several members of a corporation’s board due to their failure to
remove the Chief Executive Officer during the course of several investigations. While McCall
involved substantial allegations of impropriety and criminal acts, and is mostly limited to its unique
facts, it shows that courts will not ignore a company’s failure to remove an executive who poses
the risk of creating greater harm to the organization, its employees or its stockholders. Of course,
in a sexual harassment context, the failure to remove the harasser from a position of authority over
the alleged victim may result in a finding that the company failed to take appropriate corrective
action to stop the harassing conduct.
Most anti-retaliation statutes also protect those who participate in the process. The
company must be careful about any adverse action against witnesses or supporters of the accused
or accuser. Employers should consider providing all parties involved with a copy of the most
current employer anti-retaliation policy and remind them of the prohibition against retaliation.
Some consideration should also be given to reminding employees of their obligations to protect
company property and confidential company information.

4
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D.

Tort Claims

The conduct of the company and investigators may also be the subject of tort claims by the
accused. Offensive conduct may include virtually any action by a company representative.
Claims may arise for intentional or negligent infliction of emotional distress, assault,
battery, defamation or false imprisonment.

For example, an accused who is subsequently

terminated may claim that he was improperly interviewed, humiliated when escorted from the
building, not allowed to leave an interview, or accused of committing a crime. Such actions may
result in state law claims being brought against the company.
E.

Indemnification and Advancement to Corporate Executives

Companies typically grant indemnification and advancement rights to executives (e.g.,
through corporate by-laws, operating agreements, and indemnification agreements) as an attraction
and retention tool. The policy rationale for conferring these rights is to encourage individuals to
serve a company “secure in the knowledge that expenses incurred by them in upholding their
honesty and integrity will be borne by the corporation they serve.”8 Of course, “indemnification”
means that the executive has the right to be indemnified by the corporation for all costs incurred
in defending against allegations brought against or relating to the officer, executive, or employee’s
job related conduct. The extent to which indemnification rights can and must be conferred is a
matter of both statute and contract.
A determination of whether an executive is entitled to indemnification often cannot be
made until the dispute is resolved. In contrast, “advancement” refers to the right of the executive
to receive from the company, in advance, reimbursement for the costs of defense against
allegations of misconduct. If the company determines that the officer, executive, or employee was
not entitled to indemnification, then the money advanced must be reimbursed to the company.

5

CONSTRUCTION LAW FOR THE GENERAL PRACTITIONER
59 of 128

Advancement obligations are entirely a creature of contract and companies are free to confer broad
advancement rights or none at all. However, unless advancement rights are expressly limited, they
may create a financial obligation on the part of the company to pay the defense costs of an
executive whose conduct has created a significant financial risk to the company.
1. The Scope of Indemnification and Advancement Rights
State statutes may provide a baseline for the obligations of a company to indemnify its
executives. For example, under Delaware law, a corporation may confer indemnification rights to
“any person who was is a party . . . to any action . . . by reason of the fact that the person was a
director, officer, employee or agent of the corporation.”9 Based upon the broad statutory language,
Delaware courts have held that “if there is a nexus or causal connection between any of the
underlying proceedings . . . and one’s official capacity, those proceedings are ‘by reason of the
Thus, under Delaware’s statutory language,

fact’ that one was a corporate officer.”10

indemnification rights attach to actions brought against an executive “‘for wrongdoing that he
committed in his official capacity’ and for all misconduct that allegedly occurred ‘in the course of
performing his day-to-day managerial duties.’”11
Advancement rights exist only if conferred in a corporate document or contract; the scope
of the rights will be determined by the contract’s language. Delaware courts have held that
advancement rights exist only if the by-laws or contract “expressly states the company’s intention
to mandate advancement.”12 However, even where there is no explicit advancement rights
conferred, some courts have found an advancement obligation to exist. For example, where the
indemnification clause provides that the company will “indemnify, hold harmless and defend” the
executive, the word “defend” has been construed by courts to be distinguishable from “indemnify

6
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and hold harmless” and to confer a right to advancement of expenses.13 Accordingly, even when
advancement rights are not explicit, they may be inferred.
2.

Advancement at the Investigation Stage
Advancement rights that are contained in a broad indemnification provision or agreement

may be triggered at the investigation stage. As a result, the company will have to pay any attorney
representing the accused executive. Of course, the presence of a potentially adverse lawyer in an
internal investigation presents a host of other issues, the primary one being whether that lawyer
must be allowed in any way to meaningfully participate in the investigation. If the company
permits the executive’s attorney to participate in the investigation, the company risks losing full
control over the investigatory process. It is therefore important at the inception of an investigation,
to understand the full scope of the targeted executive’s rights and the company’s obligations to
that executive. Avoiding surprises and controlling the investigation are as important as uncovering
the facts and resolving the underlying allegations.
F.

Attorney Client Privilege and Work Product Doctrine

When investigating an issue of alleged misconduct by an executive, officer or owner, an
important consideration is the extent of attorney involvement. Will an attorney be directly
investigating the matter? Or, will an attorney be called upon to provide input during the course of
an investigation being conducted by someone else? What input will an attorney be providing with
respect to discipline or other actions taken after the investigation is completed? Is the company
going to use in-house counsel or an outside attorney? Whatever the case may be, anytime an
attorney is called upon in connection with an investigation, it raises potential issues regarding
whether the attorney-client privilege applies to communications with the attorney and whether the
attorney work product doctrine protects data and documents created by, for, or on behalf of the
attorney.
7
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The involvement of an attorney, standing alone, does not mean that these protections
automatically apply. If the attorney is taking on a business role rather than that of a lawyer, or if
there is a waiver, then these protections may be lost. Plaintiff’s attorneys are trying to pry behind
the attorney-client privilege and work product doctrine in cases involving investigations of
employee misconduct. When this happens, it typically results in high stress and expensive
litigation that may have devastating results.
1.

The Protections Afforded by the Attorney-Client Privilege and Work Product
Doctrine

In most cases, the company wants to protect the attorney-client and attorney work product
privileges to the fullest extent.14 At the very least, the company does not desire to lose these
protections unintentionally. Therefore, it is imperative to consider the implications an ensuing
investigation may have on these privileges and to establish protocols that will help defend them
later, if necessary.
A good starting point is remembering what the attorney-client privilege and work product
doctrine actually protect.
The attorney-client privilege is the oldest of the privileges for confidential
communications known to the common law. Its purpose is to encourage full and
frank communication between attorneys and their clients and thereby promote
broader public interests in the observance of law and administration of justice. The
privilege recognizes that sound legal advice or advocacy serves public ends and
that such advice or advocacy depends upon the lawyer's being fully informed by
the client. . . . [T]he purpose of the privilege to be to encourage clients to make full
disclosure to their attorneys. . . .15

8
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Nevertheless, the attorney-client privilege is also viewed as obscuring the truth and,
consequently, is narrowly interpreted to serve its purpose.16 Accordingly, by its very nature, the
attorney-client privilege protects confidential communications relating to seeking or rendering
legal advice.17 It does not apply to communications where an attorney is acting in a non-lawyer
role.18 This may be particularly challenging to in-house counsel, who are often forced to switch
back and forth between providing legal guidance and making non-legal business decisions.19
Exactly which category a given set of circumstances falls into frequently is unclear.
Even when the attorney-client privilege clearly applies, it is not absolute. “The privilege
belongs solely to the client, and the client may waive it, either expressly or by implication. . . .
[T]he doctrine of waiver by implication reflects the position that the attorney-client privilege was
intended as a shield, not a sword. In other words, a defendant may not use the privilege to prejudice
his opponent's case or to disclose some selected communications for self-serving purposes.”20
Further, waiver of the attorney-client privilege as to a communication generally extends to all other
communications relating to the same subject matter.21 As discussed in more detail below,
waiver—especially an unintentional waiver—is usually the greatest threat to the privilege in the
context of investigations of employee misconduct.
The work product doctrine, on the other hand, protects against discovery of documents
prepared in anticipation of litigation or for trial by or for a party, or by or for a party's
representative.22 The work-product privilege only protects documents created in anticipation of
litigation. For the work-product doctrine to attach, at the time of the document’s creation the
person creating it must have believed litigation was possible. “Anticipation of litigation” does not
mean that litigation is necessarily imminent, provided that the primary motivation behind the
creation of the document was to aid in possible future litigation.23 The work product doctrine also

9
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protects against disclosure of an attorney's mental impressions, legal theories, and subjective
evaluations.24 Like the attorney-client privilege, the work product privilege is also subject to
waiver.25 The work product doctrine does not apply to documents generated in the ordinary course
of business.26
2.

Decisions Not to Assert the Attorney-Client Privilege and Work Product Doctrine.

In some instances, the company may affirmatively choose not to assert the attorney-client
privilege or work product doctrine in relation to the investigation of alleged unlawful conduct by
a C-Suite officer. This most commonly arises when an attorney conducts the actual investigation,
and the company relies on the investigation as part of its defense.
If the company routinely has non-lawyers investigate matters of employee misconduct by
lower level employees, the argument can be made that the attorney investigating the C-Suite officer
is acting in a similar non-lawyer business capacity and, therefore, the attorney’s actions do not fall
within the protections of the attorney-client privilege or work product doctrine.
Alternatively, even if the attorney’s investigation is arguably for purposes of providing
legal advice and in anticipation of litigation, the company would intentionally waive such
protections by relying on the attorney’s investigation as part of its defense. For example, in hostile
work environment sexual harassment cases, the investigation of the alleged harassment and the
adequacy of the investigation very often are placed at issue by the employer’s assertion of the
Faragher/Ellerth defense.27 Regardless of how it is analyzed, the company cannot rely on the
attorney’s investigation and simultaneously invoke the attorney-client privilege or work product
protections for matters relating to the investigation.28 An intentional waiver also arises in
situations where the company relies on the advice of counsel as part of a claim or defense.29

10
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Although the decision not to assert the attorney-client privilege and work product doctrine
may be desirable or even necessary in some cases, it is still important to protect these privileges
as much as possible. This means limiting the scope of the waiver by taking steps such as: (1)
determining early in the process exactly what the company needs to rely on with respect to the
investigation or advice of counsel; (2) limiting the attorney’s involvement to the investigation or
the specific advice of counsel subject, and not retaining the same attorney for any legal advice for
these or any related matters; (3) limiting the number of individuals at the company that the attorney
will be communicating with during the investigation or the process for providing the requested
legal opinion; (4) making sure it is clear from the beginning to the attorney, as well as those who
may communicate with the attorney, that no privilege or work product protections will be invoked
in connection with the attorney’s work; and (5) keeping email and other written communications
with the attorney to a minimum.
3.

Unintentional Waivers of the Attorney-Client Privilege and Attorney Work
Product Protections.

The greatest threat to the attorney-client privilege and attorney work product in the context
of company investigations of employee misconduct is the unintentional waiver of the protections.
While unintended waivers can arise in a multitude of ways, they generally fall into one or more of
the following scenarios: attorney-conducted investigations; attorney-directed investigations; and
post-investigation remedial actions.
A company may not want, or be able, to assert the privilege or work product protections
for an attorney-conducted investigation. When the company makes this determination early on, it
may take steps to plan for the inability to assert these protections later and to minimize the scope
of the waiver. However, too many times a company fails to do an adequate early assessment of
these issues, or delays in making a determination as to their later applicability, resulting in

11
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confusion and the potential for an unwanted waiver of critical attorney-client communications or
attorney work product.
This most frequently arises because the attorney conducting the investigation (whether inhouse counsel or outside counsel) is also contemporaneously trying to fill the role of legal advisor
to the company on issues relating to the subject matter of the investigation. Attempting to balance
the two is treading on dangerous ground when it comes to protecting attorney-client
communications and attorney work product. If the company does, in fact, rely on the attorney’s
investigation of the C-Suite officer’s allegedly unlawful conduct, it has opened the door for the
argument that it must disclose all communications between the attorney and the company and any
attorney work product having anything to do with the subject matter of the investigation. This
may have disastrous results depending on what is contained in those communications or attorney
work product.
Less obvious is the potential for waiver where the attorney does not directly perform the
investigation but, from the background, directs a non-lawyer conducting the investigation. The
waiver argument in this context is premised on the contentions that either: (1) the attorney is
essentially conducting the investigation using the non-lawyer as a conduit and, as a result, the
attorney is performing a business function and not a legal service; or (2) there is an express or
implied waiver of any applicable attorney-client privilege or work product protections because the
company has put the investigation at issue, thereby opening the door for discovery of anything that
may have influenced the actions of the non-lawyer investigator, including any directions or
instructions given by the attorney.
For example, if the non-lawyer investigator consults with the attorney mid-way through
his or her investigation, provides a summary of what has been uncovered up that point, and the
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attorney makes suggestions as to who else should be interviewed, an argument could be that the
attorney is participating in and/or controlling the investigation. As a consequence, communications
between the attorney and non-lawyer investigator relating in any way to the investigation, may be
argued are not privileged and must be disclosed.
Of course, there is a contrary argument to be made that the attorney is providing, and should
be allowed to provide, legal advice to the company client concerning aspects of the investigation.
The company would assert that the investigation is in anticipation of litigation, and that
communications with the attorney and the attorney’s work product are therefore protected.
There has been an increase in the number of plaintiff’s attorneys pushing on this waiver
argument, resulting in greater scrutiny by courts as to the attorney’s role in such investigations. As
a result, companies that fail to take precautions in the course of an investigation could lose these
prized protections. For instance, it is important to remember the basic principle behind the
attorney-client privilege—to protect against disclosure of confidential communications associating
with seeking or rendering legal advice. Therefore, communications with the attorney should be
expressly tied to legal advice.
Taking post-investigation remedial action is another area vulnerable to an unintentional
waiver of the attorney-client privilege and work product protections. Following the investigation
of alleged unlawful conduct by a C-Suite officer, the company should seek input from legal
counsel. Seeking legal advice from in-house or outside counsel relating to post-investigation
remedial actions is perfectly valid and normally should not put the attorney-client or attorney work
privileges at risk.
Two particular scenarios can pose potential problems when it comes to safeguarding these
protections, however. First, the attorney should only give legal advice as to post-investigation
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actions and should not make or vote on the actual business decisions. In other words, the nonattorneys need to reach their own independent conclusions as to what are the appropriate business
actions following the investigation and should not take actions “because my attorney told me to
do so.”
As an example, it may very difficult to assert the attorney-client privilege concerning
communications with the company’s attorney about a decision to terminate a C-Suite officer
following a sexual harassment investigation if the attorney ultimately decides to terminate the
officer or if the termination decision is made based on the recommendation of counsel (as opposed
to being based on various factors that may include legal risks associated with not terminating the
officer).30
Second, investigations can sometimes uncover information about another employee that
calls for the termination or other discipline of that employee. This may present a dilemma if the
investigation was conducted by an attorney and the intent was to assert the attorney-client privilege
and work product doctrine with respect to the attorney’s investigation. If the company chooses,
or is effectively required, to disclose the information about the employee discovered by the
attorney during the investigation to justify taking action against the employee, then the company
has likely waived any attorney-client privilege or work product protections that would otherwise
apply to the attorney’s investigation. Waiver in these circumstances is rooted in the general
principle that these privileges are shields and cannot be used as a sword through selective
disclosure. The resulting waiver may be found to reach all aspects of the attorney’s investigation.31
Accordingly, the company must give careful consideration to using information gathered in a
privilege-protected attorney investigation before doing so.
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4.

Practical Tips for Protecting the Attorney-Client Privilege and Work Product
Doctrine During Investigations of Employee Misconduct.

Determining the effect that an investigation of alleged unlawful conduct by an officer,
executive or owner may have on the attorney-client privilege and work product doctrine is certainly
a challenging task. Unfortunately, there is no one-size-fits-all solution. This assessment will
depend on the particular circumstances, and each situation is unique. Nonetheless, some practical
tips may be followed in most cases to provide a framework for identifying and analyzing these
critical issues in the context of an investigation of alleged wrongdoing by an officer, executive or
owner.
(1)

Plan early; take prompt action in response to an allegation of unlawful conduct by an
officer, executive or owner, but do not put the attorney-client privilege or work product
protections in jeopardy by rushing matters.

(2)

Determine early in the process whether the company needs to rely on the investigation
and/or advice of counsel as part of its defenses to any potential claims.

(3)

Determine whether an attorney or a non-lawyer will be conducting the investigation. If
it is an attorney, determine if it will be an in-house attorney or outside counsel.

(4)

If an attorney will be conducting the investigation, limit that attorney’s involvement to
the investigation itself, and do not use the same attorney for any legal advice for the
investigation or any related matters.

(5)

If an attorney will be providing a legal opinion on an issue relating to the investigation
and the company will be relying on the advice of counsel as part of its defenses, then
limit that attorney’s involvement to the specifics of the legal opinion, and do not use the
same attorney for any legal advice for the investigation or any related matters.

(6)

Where an attorney is conducting the investigation or is providing a formal legal opinion
on a specific issue, limit the number of individuals in the company that the attorney will
be communicating with during the investigation or the process for providing the
requested legal opinion. Also make sure it is clear from the beginning to the attorney
selected to perform the investigation or provide the legal opinion, as well as those who
may communicate with the attorney, that the attorney-client privilege or work product
protections may not be invoked in connection with the attorney’s work. A mistaken
belief that these protections will apply could easily lead to unintended harmful
statements.
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(7)

Consider having another attorney conduct his or her own parallel privilege-protected
investigation for the purpose of rendering legal advice to the company. This is not an
investigation the company would rely on as part of its defense to any subsequent
litigation.

(8)

Set parameters for communications between counsel (in-house or outside) and the nonlawyer or attorney investigator and others in the company in order to maximize the
attorney-client privilege and work product doctrine. For example, make sure
communications focus on seeking and rendering legal advice.

(9)

Keep email and other written communications concerning the investigation and related
matters to a minimum. Such written communications often lack complete context or
contain errors, and they create a permanent record subject to unintended adverse
interpretation that can be extremely difficult, if not impossible, to overcome during
litigation.

(10) Limit the number of people at the company that will be privy to attorney communications
and work product relating to the investigation. The greater the number of individuals
exposed to such communications and work product, the stronger a waiver argument
becomes.
(11) Coordinate interactions with attorneys primarily through verbal discussions and not
through email and other written communications. To the extent the assertion of the
attorney-client privilege is challenged, courts generally are much more reluctant to
require disclosure of verbal communications between an attorney and a client than
written communications.
(12) Be diligent to mark any privileged emails and other written communications with
attorneys as being “attorney-client privileged.” For emails, this designation is best
included in the subject line as well.
(13) Takes steps to clearly establish anticipated work product materials as being in
anticipation of litigation, and mark all work product materials as being “Protected Work
Product.”
(14) Do not overuse the term “investigation” in emails and other written communications with
attorneys. Although the term is commonplace and seemingly innocuous, it can trigger
an aggressive plaintiff’s counsel to try to get behind the privilege or work product based
on the waiver arguments previously discussed.
(15) Consider training on conducting investigations that includes steps on protecting the
attorney-client privilege and work product doctrine.
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G.

Best Practices for Conducting the Investigation
1.

Identifying the Scope of the Investigation

When a company is confronted with allegations of unlawful activity, it must decide the
best course of action to take. For an investigation of an owner, officer or high-level executive,
select members of the management team should be involved in deciding whether to investigate
and the scope of the investigation. The investigation should be conducted as promptly and as
confidentially as possible. Decisions such as who should lead and/or conduct the investigation,
the scope of the investigation, privilege issues, the involvement of others issues should be explored
as soon as possible.
2.

Initial Considerations for Conducting the Investigation

Many initial decisions must be made regarding the type and scope of investigation.
Furthermore, an important factor to consider is who should lead/conduct the investigation. Is this
an investigation which is required by law, such as with a claim of sexual harassment or impropriety
under Sarbanes-Oxley? Does the company believe it will need to assert attorney-client privilege
or work product doctrine with respect to the content of the investigation? Does the investigation
require an outside investigator, attorney, or former law enforcement investigator? An investigation
of sexual harassment allegedly committed by an officer or high-level executive will generally be
treated differently than an investigation of theft or insider trading. Similarly, where a state or
federal statute requires an investigation, it is likely no claim of privilege regarding the content of
the investigation will attach.
If the company decides to conduct the investigation internally, the company must
determine the appropriate investigator. Generally, the investigation will be conducted by either
in-house counsel or a representative from the human resources department. The scope of the
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investigation and the experience of potential investigators are important. Frequently a key issue
in litigation becomes the investigator, his/her credentials, and the thoroughness of his/her report.
It is important as well to consider at the inception of the investigation whether the person assigned
to lead/conduct the investigation will make a good witness at trial.
Internal investigators are more familiar with corporate culture, have credibility with respect
to employees, and are less expensive. Such professionals are experts at solving problems within
the organization, but they may not be expert in understanding how what they say, what they do,
and what they write may be taken out of context or turned against the company. For example,
internal investigations conducted by human resources professionals can often draw legal
conclusions – conclusions such as the accused “engaged in sexual harassment.” Such inartfully
worded conclusions may be a goldmine for enterprising plaintiffs’ counsel.
On the other hand, an outside investigator may be seen as impartial and an expert in the
field. Experienced, professional investigators typically understand that the investigation may not
be about whether a violation of the law has occurred, but rather whether conduct was improper
under company policies, legal standards or regulatory requirements. A company that wishes to
protect the privilege may have more success using an outside attorney than the General Counsel’s
staff, who also often provide advice that is both legal and business. Of course, the cost of an
outside investigator will be much more than using an internal employee.
3.

Considerations in Selecting an Attorney as Investigator

If the company decides to use an attorney to conduct the investigation, the first
consideration is whether to use an in-house counsel or outside counsel. Obviously, outside counsel
may provide the investigation greater external credibility, especially when the outside counsel
specializes in the area of law or in conducting investigations. On the other hand, inside counsel
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may be more familiar with corporate matters, the personalities involved, the culture of the
company and applicable laws relating to the investigation.
A second consideration is whether the company wants the attorney-client privilege and
work product protection to apply to the investigation. See Section F. above for considerations
concerning the attorney-client privilege and work product doctrine.
In many investigations, privilege is not an issue. The company knows it will want to have
the attorney/investigator act as a fact witness to describe in detail the investigation and his/her
findings. An outside attorney/investigator may have considerable credibility before a judge or
jury. In-house counsel should keep in mind that utilization of a firm that routinely represents the
company may also call into question the credibility of the investigator and preclude the regular
law firm from representing the company in litigation covering the investigation.
There may be situations when the company may wish to conduct a privileged investigation
by an attorney who is protected by privilege and at the same time have a parallel investigation
conducted by an official who will be a fact witness. In such circumstances, the in-house counsel
must be careful about the instructions and information provided to each person because in
providing instructions and information to both investigators, in-house counsel may compromise
his/her ability to claim privilege.
4.

To Whom Should the Investigator Report

Investigations involving officers or high level executives present particular challenges
relating to the reporting hierarchy. Depending on the status or level within the organization of the
officer accused, the investigator may report to the General Counsel, a Corporate Compliance
Officer, the Chief Executive Officer, or the Board of Directors. In making the selection, assuring
the objectivity and credibility of the investigation should be considered. The officer or executive
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to whom the investigator(s) are to report should have the ability to take appropriate action based
on the investigator’s report. The investigator should report only to the designated authority. If the
company wishes for the matter to be protected by the work product doctrine, then only the attorney
handling the matter on the company’s behalf should retain the investigator and secure the results.
5.

Confidentiality of the Investigation

Employee handbooks often describe at least some of the procedures for investigations and
promise confidentiality to those employees involved.32 An employer conducting a thorough
investigation, however, should not promise confidentiality because allegations made by various
employees may need to be discussed in conversations with investigators and other employees.
The company may request confidentiality from employees to protect the integrity of the
investigation. Unfortunately, requesting the confidentiality of an employee may not be as easy as
it appears. The National Labor Relations Board has taken the position that blanket confidentiality
requirements undermine an employee's Section 7 rights under the National Labor Relations Act.33
Employers should explain to employees that confidentiality is necessary for the integrity of the
investigation during the process of the investigation, but should not discipline employees for
violations of confidentiality without advice from counsel.
6.

Providing Counsel to the Accused Executive

Another consideration when confronted with an accusation of wrongdoing by an officer or
high-level executive is whether to provide counsel. Counsel may be necessary if the executive is
subject to individual liability or when an actual or potential conflict of interest exists between the
individual and the company. Counsel for the executive may also be required if the executive has
been accorded indemnification/advancement rights. The company’s bylaws or regulations or its
Directors and Officers Liability Insurance Policy may determine whether to provide separate
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counsel. Generally, employers pay for an employee’s counsel where the employee was acting
within the scope of employment, and the company must do so if advancement rights exist. The
company may suggest counsel for the employee, but the choice of counsel is the responsibility of
the employee.
7.

Transfer/Suspension of Accused During the Investigation

Depending on the offense, it may be necessary to temporarily remove the accused
employee from his/her current position or from the workplace altogether while an investigation
takes place. The employee may be placed on administrative leave pending the results of the
investigation. While an employer may not be required to continue compensating the employee,
continuing compensation is generally preferred. Courts have consistently held that being placed
on administrative leave pending an internal investigation is not an adverse employment action that
would dissuade a reasonable employee from making or supporting a discrimination charge.34
8.

Transfer/Suspension of Complainant During the Investigation

The complainant who accuses the company of wrongdoing will be protected by antiretaliation statutes.

Suspending, transferring, or engaging in a similar action against the

complainant during the investigation may be viewed as adverse and unlawful retaliation. Careful
consideration must be given to protecting the company’s interests while not infringing upon the
complainant’s rights. Generally, a complainant who is removed from his/her position during an
investigation should continue to receive compensation from the company.
A complaint, such as sexual harassment, filed against an executive may require separation
of the complainant from the accused. The complainant may be unable to work for various reasons
or may prefer working in another position. In an investigation of this type, the complainant may
be unable to continue working in his/her present position and an adequate request for
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administrative leave with pay may be the best option. It is often a best practice to engage in an
interactive process with the complainant to ensure that appropriate action is taken. Whatever the
accommodation, the employer should consider reasonable requests from the complainant to avoid
a potential retaliation claim.
9.

Preservation of Evidence

At the outset of the investigation, steps should be taken to identify, preserve and safeguard
key evidence, including e-mail communications, other computer data, videotapes, memos, time
cards, journals and anything else relevant to the alleged wrongdoing. Counsel should identify
those employees who may be in possession, custody or control of documents related to the
investigation and he should issue a document hold memorandum. Preservation letters should be
provided each person who may have documents. Someone should be responsible for collecting
and preserving crucial data and be able to testify about the methodology and collection protocol.
Generally, a company’s information technology department should be involved in the preservation
efforts.
10.

Pre-Interview Planning

The scope of the investigation should be decided by the executive responsible for the
investigation. Topics that should be included in such planning are the scope of the assignment,
background information needed by the investigator, identification of employees and nonemployees who should be interviewed, determining the pre-interview communications with
witnesses, the location for interviews, notifications to witnesses, pre-interview statements to be
given to the witnesses (Upjohn and/or Johnnie’s Poultry Statements), issues relating to possible
Fair Credit Reporting Act requirements,35 and the type of report expected from the investigator.
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While formal letters may be provided to witnesses, such notification is not required.
Generally, employers should not provide much advance notice to those employees it wishes to
interview. This will help prevent witnesses from communicating with one another or preparing
pre-fabricated statements. As such, it is often preferable to provide little or no advance notice.
The investigator should have access to sufficient background information prior to
beginning the interview process. Materials may include personnel files, personnel policies,
communications, and other materials relevant to the investigation.
The complainant is generally the first person interviewed.

His/her allegations may

determine the scope of additional interviews. Employees may be interviewed more than once
depending on the information learned by the investigator.
11.

Documenting of the Investigation

The investigator should have an outline of questions and topics prior to meeting with
witnesses. Most investigations are not recorded or transcribed; however, this is an option the
employer may wish to consider. Recording interviews may cause witnesses to be less candid, and
the recordings may be used by an adverse party to undermine the investigator or attack a witness.
The investigator must take detailed notes from which the report will be prepared. If
handwritten, the notes should be sufficiently legible or should be transcribed. While it is virtually
impossible to capture everything said during an interview, the substance should be carefully
reflected in the notes.
The interview notes should be accurate and objective. The notes should describe what the
investigator heard or observed. Where a witness acts in a manner that is suspicious or gives
statements that are not credible, the investigator should document those observations in the notes.
The investigator should remember that the investigation may become the subject of litigation and
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that his/her notes and report will be a centerpiece in a trial. An investigator should take time at the
conclusion of each interview to review the notes and make corrections and additions which
properly reflect the witness’s statements. The investigator must retain the interview notes.
Under certain circumstances, the investigator may wish to obtain a written affidavit or
declaration from a witness. For example, if a witness is hostile and identifies various acts of
wrongdoing, it may be beneficial for the company to have those acts specifically identified so that
the witness does not have an opportunity to later change, expand, or embellish its story.
12.

Interview Issues

Not only should the investigator have a list of question areas for each witness, but the
investigator must be prepared to ask effective follow-up questions. In the event of litigation, the
company can expect that an adverse litigant will attack the investigative process including the
witnesses interviewed, witnesses not interviewed, and the questions asked during the investigation.
At the outset of the interview, the investigator should explain the process and the reason
for the interview.

He should identify whom he represents.

If an attorney conducts the

investigation, the witness must be made aware that the attorney does not represent the witness and
there is no attorney client privilege.
A topic that frequently arises during an investigation is whether the investigator can
promise a witness that the investigator will maintain confidentiality. In a thorough investigation,
confidentiality cannot be guaranteed and should not be promised. Information learned from one
witness may subsequently be used in other interviews. The investigator may say that, to the extent
possible, confidentiality will be maintained, but that information learned in the interview may be
shared with others who need to know about the information.
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Background questions are generally asked at the beginning of the interview. Open-ended
questions that do not reflect any bias from the investigator are preferable. Questions should not
be leading. The investigator will want to use questioning techniques that result in the witness
responding honestly and with candor. The investigator should be prepared to ask pointed questions
to ensure important information is gathered.
A strategy used by adverse parties in litigation is to attack the questioning process. One
way of doing this is in a sexual harassment investigation is to show that the investigator did not
follow the guidelines issued by the Equal Employment Opportunity Commission on conducting
interviews. The investigator may want to have a copy of those guidelines and follow them. This
will show that the investigation met standards established by the EEOC. [See Attachment A]
The investigator should avoid questions that demonstrate bias, make a witness defensive,
argue with a witness or state conclusions. It is better for the investigator to reference actual acts
rather than classify acts as discrimination, harassment, or fraud, which are legal conclusions that
should be avoided. Revealing the names of witnesses who provided information should be
avoided, whenever possible.
At some point in the process, the investigator must explain that there will be no retaliation
against the employee for his participation. The employee should be informed that if he/she
believes that he/she has been retaliated against, he/she should report it to a specific individual.
13.

Refusals to Cooperate

An employer may generally compel the participation of a witness in an investigation.
Refusal to participate may subject the employee to discipline. The investigator should not impose
discipline, but report the refusal of the witness to the appropriate authority. Generally, before
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discipline is imposed, the employee should be informed that if he does not participate he will be
subject to specific discipline.
14.

Recording the Interview by the Witness

A witness or complainant should not have the option of recording the interview.
Recordings may be shared with other persons, made public, doctored, or used against employer.
Before beginning the interview, it is a good practice to ask whether the witness is using any device
to record the meeting.
15.

Requests for a Representative

Allowing a complainant or witness to have a representative is a difficult issue, which
requires an employer to consider several factors such as whether there is a collective bargaining
agreement in place, whether the representative is an attorney, and whether the complainant is likely
to file suit over his issues. The witness’ position within the company should also be considered.
An employer should be more inclined to allow a representative for a complainant than a witness.
In an investigative proceeding with a unionized employer an employee may have the right to a
representative.36
A complainant may ask for his attorney to be present. Attorneys for the accuser are often
not helpful as they may disrupt the process and create an adversarial environment. The company
must balance the detriment of allowing the complainant to have its attorney present with a decision
not to interview the complainant at all. In litigation, the latter course may have significant
consequences for employer as a jury may think the employer’s refusal to allow an attorney was
unreasonable. It may be preferable to allow the attorney to be present but to control the process
so that the attorney is not the one providing information.
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16.

Discovery of Additional Claims

If, during the investigatory process, new or additional claims are discovered that affect the
complainant or a witness, those claims must be reported to the General Counsel, and possibly
investigated. The investigator may inform the individual of the company’s complaint procedure
if the information relates to a claim the witness may have.
17.

Completing the Investigation

Once all of the interviews are completed, the investigator should prepare a report
concerning the complaint. The report should be thorough, summarize the information learned, and
address each item of the complaint. The report should be consistent with the investigator’s notes.
The report should be factually accurate; however, it should not determine ultimate liability,
violation of policy, or guilt. Generally, the company will reach these conclusions based on the
factual investigative report.
Complex questions of privilege may arise if counsel for the company assists the
investigator with the report. To the extent the assistance of counsel is in the nature of legal advice,
courts are apt to find privilege, especially if counsel is not also among the business decision
makers. While counsel editing of the report may constitute legal advice, this is a gray area which
could result in loss of privilege. Discussions of the report between counsel and the investigator
are better handled orally or in documents other than the report itself.
18.

Credibility Determinations

An investigator should make credibility determinations. The credibility determinations
should be based on facts observed or heard by witnesses. The demeanor of the witness should be
considered as well as the weight of authority from the interviews.
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inconsistencies by the witness should be discussed in the investigator’s report. The investigator
may give his opinion on credibility based on facts gained through the interview process.
19.

The Investigator’s Report

The final report is critical to the company's credibility. Not only is the final report the basis
for the company’s decision, but it may become the most important piece of evidence in litigation.
If a judge or jury finds the report complete, accurate, and credible, the company’s chances of
success are greatly enhanced. On the other hand, if the report is full of errors or seems biased, it
may be disregarded or held against the company.
The report should be written objectively, but with a view toward how it will be perceived
by others. It should begin with a description of the reason for the investigation, the methodology,
the background information reviewed, and the witnesses interviewed.

It should detail the

complainant’s claims and the facts supporting the claims.
Critical to the report is a thorough summary of the information provided by each witness.
If a witness does not have information related to a particular aspect of the investigation, that finding
should be described.

The report should contain an assessment of witness credibility and

corroboration of findings.
The investigator’s findings of fact should be detailed. These findings should not be
conclusions of guilt, but factual conclusions such as, “based on the evidence I find that the accused
requested sex from the complainant.”
Care should be taken with the dissemination of the report. Copies of a written report may
be provided to a dedicated committee, with instructions that the report not be removed from the
room. Often an attorney investigator may provide either an oral report to a committee in order to
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prevent unauthorized dissemination, or collect written reports at the end of a meeting. Again, if
the report is the basis for a decision, there may not be an attorney-client privilege.
20.

Utilizing the Report

Because the company believes the matter was worthy of an investigation, it must decide
how it wishes to use the investigator’s report. The decision may be made by counsel or an
executive group that does not include the investigator. When the complainant’s complaint is found
to be valid, appropriate disciplinary action must be imposed. Discipline should be consistent with
the offense and aligned with the best practices of the company. Certain violations may require
reporting to the appropriate state or federal authorities. The employer should wish to inform the
complainant that it has taken appropriate remedial action.
If the complaint is found to be without merit, the complainant should be notified. Unless
the complaint was made in bad faith, which may require further investigation, no retaliation should
be taken against the complainant. Depending on the basis of the allegations, the company may
wish to address its findings with the accused.
An inconclusive finding may be problematic and require future monitoring. A complaint
against a high-level executive by a subordinate may require a change in the reporting relationship.
It may also be necessary to institute training for those involved. With any finding, the corporation
may wish to institute negotiations between the parties to avoid future litigation.
Counsel must be cognizant of any misconduct contained in the report. The company may
be required by law or agreement to report certain types of misconduct to government agencies. At
a minimum, the company should consider what actions to take in order to prevent future incidents.
No matter the finding, the employer should consider the communications necessary to
those who were involved in the investigation. The company may need to address allegations with
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the media. The company may inform employees that it appreciates their participation and it will
not take any adverse actions or retaliate in any way based on employees’ participation.
The company may wish to consider potential changes required by the allegations. These
could include new company policies, new reporting relationships, or changes in procedures.
H.

Self -Critical Analysis Privilege

The self-critical analysis privilege was created in response to the mounting tension between
a corporation's incentives to evaluate its conduct and ensure compliance with applicable laws on
the one hand, and its desire to ensure that any damaging information uncovered during such
evaluation couldn't be used against it during future litigation on the other hand. This privilege is
based upon the theory that forcing a corporation to disclose information obtained from an internal
investigation or self-evaluation would deter socially useful activity.37 As one court concluded, "to
allow the plaintiffs access to the written opinions and conclusions of the members of [the
corporation's] own research team would discourage companies . . . from making investigations
which are calculated to have a positive effect on equalizing employment opportunities."38
Some companies have attempted to use the self-critical analysis privilege to safeguard
internal company information. When used correctly, the self-critical analysis privilege eliminates
the requirement to provide an adverse party with information obtained during a self-review or selfevaluation, such as an internal audit or other internal compliance inquiry.
Although historically courts have recognized the self-critical analysis privilege in several
contexts,39 the law has been moving in a clear direction towards wholly rejecting the privilege.40
Many litigants, especially those asserting employment-based arguments, have been unsuccessful
in meeting the criteria imposed by courts to assert the privilege. Defendants generally must prove
that the information sought was the result or finished product of a self-critical review which was
meant to be kept confidential; there is a strong public interest in preserving the information
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contained in the document; the information sought is of the type whose flow would be curtailed if
discovery were permitted; and that production of the information would frustrate compliance
efforts.
The Eleventh Circuit Court of Appeals has not directly addressed the issue of whether the
self-critical analysis privilege may be used to protect against the production of internal audits and
self-evaluations; however, several district courts within this circuit have tackled the issue. In Reid
v. Lockheed Martin Aeronautics Co.,41 a district court judge recognized the self-critical analysis
privilege as it exists in the Title VII employment discrimination context. The court reasoned that
because the Eleventh Circuit had not ruled on the issue and because there was no direct Supreme
Court decision on point, it was free to establish categorical rules for applying privileges to Title
VII cases. In applying those rules, it found that the self-audit privilege could be employed by the
defendant.
Since that decision, however, two subsequent district court opinions, Abdallah v. Coca
Cola Co. and Johnson v. United Parcel Service, found that the self-critical analysis privilege
should not be recognized.42 The courts reasoned that within the employment discrimination
context, as opposed to the medical context for example, the public interest in preserving the type
of information sought was not strong enough, and thus, the rationale for recognizing the a
judicially-created evidentiary privilege was lacking.
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5

91-ERA-1 (ALJ, Oct. 30, 1992).

6

Mosbaugh v. Georgia Power Co., 91-ERA-1 (Sec’y Nov. 20, 1995).

7

239 F. 3d 808 (6th Cir. 2001).

8

Hibbert v. Hollywood Park, Inc., 457 A.2d 339, 344 (Del. 1983)

9

8 Del. C. § 145(a), (e).

10

Homestore v. Tafeen, 888 A.2d 204, 214 (Del. 2005).

11

Fillip, 2013 Del. Ch. Lexis 294 at * 6 (quoting Reddy v. Electronics Data Sys. Corp., 2002 Del. Ch. Lexis 69 at *6

(Del. Ch. June 18, 2002).
12

Majkowski v. Am. Imaging Mgmt. Servs., LLC, 913 A.2d 572, 593 (Del. Ch. 2006).

13

Fillip, 2013 Del. Ch. Lexis 294 at *18-19; see Winshall v. Viacom International, Inc.., 76 A. 3d 808, 820-21 (Del.

2013).
14

The work product doctrine is also commonly referred to as a privilege. See Belmont Holdings Corp. v. Suntrust

Banks, Inc., 2012 U.S. Dist. LEXIS 181853 (N.D. Ga. 2012) (“A privilege against disclosure also exists for attorneywork product.”).
15

Upjohn Co. v. United States, 449 U.S. 383, 389-90, 101 S. Ct. 677; 66 L. Ed. 2d 584 (1981) (citations and quotations

omitted).
16

See United States v. Noriega, 917 F.2d 1543, 1551 (11th Cir. 1990) (“The attorney-client privilege is not absolute.

Because it serves to obscure the truth,…it should be construed as narrowly as is consistent with its purpose.”
(quotations omitted)); Cox v. Administrator United States Steel & Carnegie, 17 F.3d 1386, 1414 (11th Cir. 1994)
(“Despite its value in encouraging clients to confide in their counsel, we have recognized that, as an obstacle to the
investigation of the truth, the privilege is not without exceptions.”).
17

See Miccosukee Tribe of Indians of Fla. v. United States, 516 F.3d 1235, 1262 (11th Cir. 2008) (“The attorney-

client privilege applies to confidential communications between an attorney and his client relating to a legal matter
for which the client has sought professional advice.” (quotations omitted)); Cox v. Administrator United States Steel
& Carnegie, 17 F.3d 1386, 1414 (11th Cir. 1994) (“The attorney-client privilege, the oldest of the privileges for
confidential communications known to the common law, protects the disclosures that a client makes to his attorney,
in confidence, for the purpose of securing legal advice or assistance.” (quotations and citations omitted)); see also St.
Simons Waterfront, LLC v. Hunter, Maclean, Exley & Dunn, P.C., 293 Ga. 419, 421-22 (746 S.E.2d 98) (2013) (“The

32

CONSTRUCTION LAW FOR THE GENERAL PRACTITIONER
86 of 128

privilege generally attaches when legal advice is sought from an attorney, and operates to protect from compelled
disclosure any communications, made in confidence, relating to the matter on which the client seeks advice.”).
18

See, e.g., Rehling v. City of Chicago, 207 F.3d 1009, 1019 (7th Cir. 2000) (“The attorney-client privilege protects

confidential communications made by a client to his lawyer where legal advice of any kind is sought . . . from a
professional legal advisor in his capacity as such. . . . Because the attorney-client privilege is limited to situations in
which the attorney is acting as a legal advisor, we need to determine whether [the City’s General Counsel] was acting
in his business or legal capacity when advising ranking members of the [Chicago Police Department] about
[plaintiff’s] transfer.” (quotations omitted)).
19

See Complex Sys. v. ABN AMRO Bank N.V., 279 F.R.D. 140, 150 (S.D.N.Y. 2011) (“Application of the attorney-

client privilege to the corporate context poses special problems. One such problem arises because in-house counsel
often serve dual roles as legal advisors and business consultants. Communications that principally involve the
performance of non-legal functions by an attorney are not protected. Moreover, even if a business decision can-be
viewed as both business and legal evaluations, the business aspects of the decision are not protected simply because
legal considerations are also involved.” (quotations and citations omitted)); A.N.S.W.E.R. Coalition v. Jewell, 292
F.R.D. 44, 48 (D.D.C. 2013) (“[C]ommunications made by and to an in-house lawyer with respect to business matters,
management decisions or business advice are not protected by the attorney-client privilege.” (quotations omitted)).
20

Cox v. Administrator United States Steel & Carnegie, 17 F.3d 1386, 1414 (11th Cir. 1994) (quotations and citations

omitted).
21

See Carpenter v. Mohawk Indus., 2007 U.S. Dist. LEXIS 98135, at *31 (N.D. Ga. 2007) (“Once a party waives the

attorney-client privilege as to a communication, the waiver generally extends to all other communications relating to
the same subject matter.”).
22

See Fed. R. Civ. P. 26(b)(3); O.C.G.A. § 9-11-26(b)(3).

23

See United States v. Davis, 636 F.2d 1028, 1040 (5th Cir. Unit A 1981) (“It is admittedly difficult to reduce to a neat

general formula the relationship between preparation of a document and possible litigation necessary to trigger the
protection of the work product doctrine. . . . We conclude that litigation need not necessarily be imminent, as some
courts have suggested, as long as the primary motivating purpose behind the creation of the document was to aid in
possible future litigation.” (citations omitted)); accord Bahrami v. Maxie Price Chevrolet-Oldsmobile, Inc., 2013 U.S.
Dist. LEXIS 104040, at *19 (N.D. Ga. 2013).
24

See Bahrami v. Maxie Price Chevrolet-Oldsmobile, Inc., 2013 U.S. Dist. LEXIS 104040, at *12 (N.D. Ga. 2013)

(“The work-product privilege protects documents that reveal an attorney's mental impressions and legal theories and
were prepared by the attorney in contemplation of litigation.”).
25

See United States v. Nobles, 422 U.S. 225, 239, 95 S. Ct. 2160; 45 L. Ed. 2d 141 (1975) (“The privilege derived

from the work-product doctrine is not absolute. Like other qualified privileges, it may be waived.”); Doe v. United
States, 2014 U.S. App. LEXIS 7283, at *23 (11th Cir. 2014) (“Disclosure of work-product materials to an adversary
waives the work-product privilege.”); Koumoulis v. Independent Fin. Mktg. Group, 295 F.R.D. 28, 40 (E.D.N.Y.
2013) (“Both the attorney-client and work-product privileges may be waived if a party puts the privileged
communication at issue by relying on it to support a claim or defense. . . .); Belmont Holdings Corp. v. Suntrust Banks,
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Inc., 2012 U.S. Dist. LEXIS 181853, *9 (N.D. Ga. 2012) (“Materials prepared by a party's representative, including
his or her designated agent, to aid in anticipated or pending litigation will be protected from disclosure unless the
privilege is waived or the party seeking discovery shows substantial need for the materials and cannot acquire a
substantial equivalent without undue hardship.”); Wellstar Health Sys., Inc. v. Jordan, 293 Ga. 12, 18, 743 S.E.2d
375, 380 (2013) (“A party may waive work product protection.”).
26

See Belmont Holdings Corp. v. Suntrust Banks, Inc., 2012 U.S. Dist. LEXIS 181853, at *9 (N.D. Ga. 2012) (“For

the work-product doctrine to apply, a party must show that the documents were prepared for litigation purposes and
not merely in the ordinary course of business.” (quotations omitted)); Adams v. City of Montgomery, 282 F.R.D. 627,
633 (M.D. Ala. 2012) (“Documents that are prepared in the ordinary course of business or pursuant to public
requirements unrelated to litigation, or for other non-litigation purposes are not protected.” (quotations omitted)).
27

The Supreme Court’s Faragher/Ellerth defense provides employers an affirmative defense to sexual harassment

hostile environment claims by showing that: (1) the employer exercised reasonable care to prevent and correct
promptly any discriminatory and harassing behavior and (2) the plaintiff employee unreasonably failed to take
advantage of any preventative or corrective opportunities provided by the employer or to avoid harm otherwise.
Faragher v. City of Boca Raton, 524 U.S. 775, 807, 118 S. Ct. 2275, 141 L. Ed. 2d 662 (1998); Burlington Industries,
Inc. v. Ellerth, 524 U.S. 742, 764, 118 S. Ct. 2257, 141 L. Ed. 2d 633 (1998).
28

See, e.g., Koumoulis v. Independent Fin. Mktg. Group, 295 F.R.D. 28, 40 (E.D.N.Y. 2013) (“When an employer

puts the reasonableness of an internal investigation [of alleged harassment] at issue by asserting the Faragher/Ellerth
defense, the employer waives any privilege that might otherwise apply to documents concerning that investigation.
This waiver encompasses not only the investigative report itself, but all documents, witness interviews, notes and
memoranda created as part of and in furtherance of the investigation.” (quotations omitted)); Williams v. Asplundh
Tree Expert Co., 2006 U.S. Dist. LEXIS 44995, at *13 (M.D. Fla. 2006) (“Ordinarily, when a defendant attempts to
avoid liability by relying on its internal investigation and subsequent remedial action, it waives any privilege that may
attach to the investigation.”); Walker v. County of Contra Costa, 227 F.R.D. 529, 532-34 (N.D. Cal. 2005) (collecting
cases where the privileges were waived through reliance on the investigation of claims of discrimination and
harassment); see also Jackson v. Deen, 2013 U.S. Dist. LEXIS 65814 (S.D. Ga. 2013) (finding waiver of privileges
in discrimination case because the employer was relying on the investigations conducted by in-house counsel even if
the employer withdrew its Faragher/Ellerth defense to plaintiff’s harassment claim).
29

See Cox v. Administrator United States Steel & Carnegie, 17 F.3d 1386, 1418 (11th Cir. 1994) (“[C]ourts have found

waiver by implication" in three sets of circumstances: ‘[(1)] when a client testifies concerning portions of the attorneyclient communication, [(2)] when a client places the attorney-client relationship directly at issue, and [(3)] when a
client asserts reliance on an attorney's advice as an element of a claim or defense.’” (quoting Sedco Int'l S.A. v. Cory,
683 F.2d 1201, 1206 (8th Cir. 1982)); Pritchard v. County of Erie (In re County of Erie), 546 F.3d 222, 228 (2nd Cir.
2008) (“The assertion of an ‘advice-of-counsel’ defense has been properly described as a ‘quintessential example’ of
an implied waiver of the privilege.”).
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30

See, e.g., Hodak v. Madison Capital Mgmt., LLC, 2008 U.S. Dist. LEXIS 44342, at *5-12 (E.D. Ky. 2008) (finding

no waiver where the termination decision was made by a managerial employee who defended the termination decision
through extensive reasoning without relying on communications with counsel).
31

For a case addressing waiver in this context, see Carpenter v. Mohawk Industries, 2007 U.S. Dist. LEXIS 98135,

at *31 (N.D. Ga. 2007).
32

Unless there are strong business or cultural reasons for handbook provisions that detail investigation procedures or

make unequivocal promises of confidentiality, handbooks should not contain these provisions. An employee
handbook is general guidance and companies should be balanced by ensuring that the company has the flexibility to
address matters as they arise.
33

Banner Estrella Med. Ctr., 358 N.L.R.B. No. 93 (2012).

34

Burlington Northern & Santa Fe v. White, 548 U.S. 53 (2006); Nichols v. S. Ill. Univ.-Edwardsville, 510 F.3d 772,

786-87 (7th Cir. 2007); Carrio v. Apollo Group, 2009 U.S. Dist. LEXIS 69032 (N.D. Ga.)
35

At one time the FTC held the view that use of outside investigations for discipline triggered the requirements of the

FCRA. This view no longer prevails. General investigations using outside investigators are not subject to the FCRA.
Background checks, however, conducted as part of an investigation may be subject to FCRA requirements.
36

NLRB v. Weingarten, Inc., 420 U.S. 251 (1975). The employee must make a clear request for union representation

before or during the interview. The employee cannot be punished for making this request. After the employee makes
the request, the employer must choose from among three options:
•

grant the request and delay questioning until the union representative arrives and (prior to the interview
continuing) the representative has a chance to consult privately with the employee;

•

deny the request and end the interview immediately; or

•

give the employee a clear choice between having the interview without representation, or ending the
interview.

If the employer denies the request for union representation, and continues to ask questions, it commits an unfair labor
practice. The employer may not discipline the employee for such a refusal.
37

The self-critical analysis privilege "serves the public interest by encouraging self-improvement through uninhibited

self-analysis and evaluation." In re Crazy Eddie Sec. Litig., 792 F. Supp. 197, 205 (E.D.N.Y 1992).
38
39

Banks v. Lockheed-Georgia Co., 53 F.R.D. 283 (N.D. Ga 1971).
See, e.g. Flynn v. Goldman Sachs, 1993 U.S. Dist. LEXIS 12801 (S.D.N.Y. Sep. 16, 1993); Sheppard v.

Consolidated Edison Co., 893 F. Supp. 6 (E.D.N.Y. 1995).
40

See, e.g. Slaughter v. National Railroad Passenger Corporation, 2011 U.S. Dist. LEXIS 21838 (E.D. Pa. 2011)

(ordering the defendant to produce an unredacted report consisting of subjective self-evaluations by defendant); Craig
v. Rite Aid Corp., C.A. No. 4:08-cv-2317 (M.D. Pa 2010) (declining to recognize a self-critical analysis privilege as
a basis for withholding internal corporate investigations from discovery).
41

199 F.R.D. 379 (N.D. Ga. 2001).

42

2000 WL 33249254 (N.D. Ga. 2000); 206 F.R.D. 686 (M.D. Fla. 2002).
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ATTACHMENT A
EEOC Past Guidelines on Investigations.
Questions to Ask Parties and Witnesses
When detailed fact-finding is necessary, the investigator should interview the complainant, the
alleged harasser, and third parties who could reasonably be expected to have relevant information.
Information relating to the personal lives of the parties outside the workplace would be relevant
only in unusual circumstances. When interviewing the parties and witnesses, the investigator
should refrain from offering his or her opinion.
The following are examples of questions that may be appropriate to ask the parties and potential
witnesses. Any actual investigation must be tailored to the particular facts.
Questions to Ask the Complainant:
•

Who, what, when, where, and how: Who committed the alleged harassment? What
exactly occurred or was said? When did it occur and is it still ongoing? Where did it
occur? How often did it occur? How did it affect you?

•

How did you react? What response did you make when the incident(s) occurred or
afterwards?

•

How did the harassment affect you? Has your job been affected in any way?

•

Are there any persons who have relevant information? Was anyone present when the
alleged harassment occurred? Did you tell anyone about it? Did anyone see you
immediately after episodes of alleged harassment?

•

Did the person who harassed you harass anyone else? Do you know whether anyone
complained about harassment by that person?

•

Are there any notes, physical evidence, or other documentation regarding the incident(s)?

•

How would you like to see the situation resolved?

•

Do you know of any other relevant information?

Questions to Ask the Alleged Harasser:
•

What is your response to the allegations?

•

If the harasser claims that the allegations are false, ask why the complainant might lie.
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•

Are there any persons who have relevant information?

•

Are there any notes, physical evidence, or other documentation regarding the incident(s)?

•

Do you know of any other relevant information?

Questions to Ask Third Parties:
•

What did you see or hear? When did this occur? Describe the alleged harasser’s behavior
toward the complainant and toward others in the workplace.

•

What did the complainant tell you? When did s/he tell you this?

•

Do you know of any other relevant information?

•

Are there other persons who have relevant information?
Credibility Determinations

If there are conflicting versions of relevant events, the employer will have to weigh each party’s
credibility. Credibility assessments can be critical in determining whether the alleged harassment
in fact occurred. Factors to consider include:
•

Inherent plausibility: Is the testimony believable on its face? Does it make sense?

•

Demeanor: Did the person seem to be telling the truth or lying?

•

Motive to falsify: Did the person have a reason to lie?

•

Corroboration: Is there witness testimony (such as testimony by eye-witnesses, people
who saw the person soon after the alleged incidents, or people who discussed the incidents
with him or her at around the time that they occurred) or physical evidence (such as written
documentation) that corroborates the party’s testimony?

•

Past record: Did the alleged harasser have a history of similar behavior in the past?

None of the above factors are determinative as to credibility. For example, the fact that there are
no eye-witnesses to the alleged harassment by no means defeats the complainant’s credibility,
since harassment often occurs behind closed doors. Further, the fact that the alleged harasser
engaged in similar behavior in the past does not necessarily mean that he or she did so again.
Reaching a Determination
Once all of the evidence is in, interviews are finalized, and credibility issues are resolved,
management should make a determination as to whether harassment occurred. That determination
could be made by the investigator, or by a management official who reviews the investigator’s
report. The parties should be informed of the determination.
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In some circumstances, it may be difficult for management to reach a determination because of
direct contradictions between the parties and a lack of documentary or eye-witness corroboration.
In such cases, a credibility assessment may form the basis for a determination, based on factors
such as those set forth above.
If no determination may be made because the evidence is inconclusive, the employer should still
undertake further preventive measures, such as training and monitoring.
Assurance of Immediate and Appropriate Corrective Action
An employer should make clear that it will undertake immediate and appropriate corrective action,
including discipline, whenever it determines that harassment has occurred in violation of the
employer’s policy. Management should inform both parties about these measures.
Remedial measures should be designed to stop the harassment, correct its effects on the employee,
and ensure that the harassment does not recur. These remedial measures need not be those that the
employee requests or prefers, as long as they are effective.
In determining disciplinary measures, management should keep in mind that the employer could
be found liable if the harassment does not stop. At the same time, management may have concerns
that overly punitive measures may subject the employer to claims such as wrongful discharge, and
may simply be inappropriate.
To balance the competing concerns, disciplinary measures should be proportional to the
seriousness of the offense and consistent with the company’s policies. If the harassment was
minor, such as a small number of “off-color” remarks by an individual with no prior history of
similar misconduct, then counseling and an oral warning might be all that is necessary. On the
other hand, if the harassment was severe or persistent, then suspension or discharge may be
appropriate.
Remedial measures should not adversely affect the complainant. Thus, for example, if it is
necessary to separate the parties, then the harasser should be transferred (unless the complainant
prefers otherwise). Remedial responses that penalize the complainant could constitute unlawful
retaliation and are not effective in correcting the harassment.
Remedial measures also should correct the effects of the harassment. Such measures should be
designed to put the employee in the position s/he would have been in had the misconduct not
occurred.
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GLIANNY FAGUNDO
1600 Parkwood Circle, Suite 200
Atlanta, Georgia 30339
770.790.4052
gfagundo@taylorenglish.com

One of the greatest strengths of our firm is accountability. The
way we are built drives us all to be accountable to ourselves, each
other, and more importantly each and every client.
Glianny Fagundo prides herself in partnering with clients to design and
implement workplace policies and practices that are not just compliant
with the law, but that further business goals and protect a company’s
culture. Her years as a high-stakes employment and business litigator
gave her a full appreciation of the value, and cost, of human capital. As a
result, her employment law counsel and advice is carefully designed to
maximize returns and decrease risks. Ms. Fagundo routinely counsels
national employers on a multitude of workplace issues, including wage
and hour, worker classification, joint employer/single enterprise, religious
and disability accommodations, discipline, terminations, RIF’s, executive
employment agreements, and background checks. She also continues to
defend companies in high-stakes cases including claims for restrictive
covenants violations, discrimination, collective FLSA/wage, contractual
breaches, fraud, consumer disputes, professional liability and products
liability. Some of the industries in which Ms. Fagundo has considerable
experience include healthcare, restaurants and hospitality, retail,
professional services, transportation and logistics, and media/
entertainment. Ms. Fagundo's engaging personality and natural public
speaking knack have resulted in numerous invitations to address and train
management and trade groups on policies and legal developments.
In addition to practicing law, Ms. Fagundo is considered a business and
community leader in the state of Georgia. Ms. Fagundo was one of the
forces behind the incorporation of the City of Brookhaven and has worked
with a multitude of non-profits serving various industries. To list a few,
she was one of the founders of the National Latina Business Women
Association-Atlanta, has served as president and subsequently chairperson
of the Georgia Hispanic Bar Association, served on the board of CredAbility
Inc., and the Latin American Chamber of Commerce. She currently serves
on the Latin American Association’s Advocacy Committee and the State of
Georgia's Personnel Board. Ms. Fagundo also regularly lectures at
community events and contributes to newspapers and television shows to
www.taylorenglish.com

SERVICES
Employment and Labor Relations
Litigation and Dispute Resolution
Entertainment, Sports and Media
Leisure and Hospitality
Manufacturing
Non-Profit
Public Interest and Advocacy
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University of Georgia School of
Law, JD, 2000
The Joseph Henry Lumpkin
American Inn of Court, Moot
Court
The University of Puerto Rico at
Mayagüez, BA, magna cum laude,
1995

BAR ADMISSIONS
Georgia

COURTS & ADJUDICATIVE
BODIES
U.S. District Court for the
Northern District of Georgia
U.S. District Court for the Middle
District of Georgia
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Glianny Fagundo

counsel the Hispanic community about its legal rights and duties.
Ms. Fagundo and her family enjoy the outdoors and further support the
groups with which her husband and she work by doing fun volunteer work
such as paddling down the Chattahoochee River for river clean-ups and
otherwise engaging in events to improve or maintain our state’s natural
resources.

MEMBERSHIPS
Latin American Association Advocacy Committee, 2016-present
Latin American Chamber of Commerce, Board of Directors, 2014-2017
Georgia Hispanic Bar Association, Former President and Chairperson
Leadership Atlanta, Class of 2013
Georgia Hispanic Chamber of Commerce
National Latina Business Women Association-Atlanta, Founder and Past
Director

COMMUNITY INVOLVEMENT
State of Georgia Personnell Board, 2017-present
Buford Highway Improvement Steering Committee, 2014
CredAbility, Board of Directors, 2013
Brookhaven Alcohol Board, March 2013-December 2014
Friends of Lynwood Park, Volunteer
Upper Chattahoochee Riverkeeper, Volunteer
Latin American Association, Advocacy Committee
Peachtree Creek Greenway, Volunteer

FOREIGN LANGUAGES
Spanish

2 | www.taylorenglish.com

U.S. Court of Appeals for the 11th
Circuit

ACCOLADES
Women Who Mean Business
Award, 2016
Georgia Trend's Legal Elite, Labor/
Employment Law, 2016, 2018
Georgia Super Lawyers,
2017-2019
Georgia Super Lawyers, Rising
Stars, 2009-2011
Atlanta Business Chronicle's Top
Industry Leader, September 2008
Atlanta Business Chronicle's 40
Under 40 "Up & Comers,"
November 2008
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ARBITRATION: MOVING TO COMPEL AND 		
		
MOVING TO STAY
		 Natalie N. Mark, Taylor English Duma LLP, 			
		 Atlanta
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TO ARBITRATE OR NOT TO ARBITRATE
– THAT IS THE QUESTION
April 11, 2019
Natalie Mark

WHAT IS ARBITRATION?
• When 2 or more parties submit their dispute
to an impartial third party decision maker for
a binding, out-of-court resolution that local
courts may enforce
– Normally, the parties must have a written
agreement to arbitrate

• Litigation versus Arbitration
• Mediation versus Arbitration
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ADVANTAGES OF ARBITRATION

•
•
•
•
•
•

Confidential
Faster (if process is clearly outlined in writing)
Less Formal
Cheaper
Binding
More Control over the Process
– Set the rules for discovery (e.g. swap docs.)
– Select the arbitrator

DISADVANTAGES OF ARBITRATION

• Difficult to Overturn an Arbitrator
• Less Efficient (e.g. slow to resolve issues)
– If no clearly worded agreement outlining the
arbitration process

• Rising Costs
– Panel of arbitrators

• Less Transparency
– Possibility of bias enhanced

2
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THE EVOLUTION OF ARBITRATION
• The Supreme Court has not always embraced
arbitration
– Bernhardt v. Polygraphic Co. of Am., 350 U.S. 198,
203 (1956)(“Arbitration carries no right to trial by
jury…arbitrators do not have the benefit of judicial
instruction on the law and need not give their
reasons for their results; the record of their
proceedings is not as complete as it is in a court
trial; and judicial review of an award is more
limited than judicial review of a trial”)

ARBITRATION STATUTES
• Federal Arbitration Act (“FAA”)
– Purpose: (1) overcome old judicial hostility toward arbitration
and (2) enforce arbitration agreements
– Governs arbitration when it involves interstate or foreign
commerce (Enacted in 1925)
– Questions as to validity and scope of an arbitration
agreement should be decided by the arbitrators, not the
court
– Empowers arbitrators to call third-party witnesses, compel
them to appear (and provide documents) and hold them in
contempt if they fail to appear
– Preempts any state law

– Enforces international arbitral awards
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ARBITRATION STATUTES (ctd.)
– Preempts any state law (nat’l policy favoring arb.)
– Enforces international arbitral awards
– Limited defenses for invalidating an arbitration
agreement
• Fraud, Duress, Unconscionability, Manifest Disregard of
the law
• Arbitration agreements requiring employees to waive
their right to a class action have been enforced.

• Uniform Arbitration Act (“UAA”) – (1955)
–

34 states adopted the UAA’s arbitration process, not GA.

Georgia Arbitration Code

• O.C.G.A. § 9-9-1 et. seq.
• Governs all disputes in which parties
have agreed to arbitrate unless
explicitly excluded
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Not Covered Under GA Arbitration Code
• O.C.G.A. § 9-9-2(c)(1)-(10)

– Medical malpractice claims
– Collective Bargaining Agreements
– Insurance contracts (insurance companies can
chose to arbitrate)
– Governed by another statute (e.g. FAA)
– Loan agreements/Consumer Financing
– Any sales/loan agreement for purchase of
residential real estate
• Unless Arbitration clause is initialed by all parties
involved

Defenses Under GA Arbitration Code
• Like the FAA, Georgia has adopted 5 defenses
for overturning an arbitrator’s decision
•
•
•
•

FRAUD
BIAS
FAILURE TO FOLLOW PROCEDURE
OVERSTEPPING AUTHORITY

• MANIFEST DISREGARD OF THE LAW

• In 2003, GA House of Representative Mary Margaret
Oliver introduced a bill to add this defense
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Arbitration Clause Enforceable in GA
• O.C.G.A. § 9-9-3 provides as follows:
– A written agreement to submit any existing
controversy to arbitration or a provision in a
written contract to submit any controversy
thereafter arising to arbitration is enforceable
without regard to the justiciable character of the
controversy and confers jurisdiction on the courts
of the state to enforce it and to enter judgment on
an award

Burden of Proof
• The party seeking arbitration bears the burden
of proving the existence of a valid and
enforceable agreement to arbitrate
– Life Care Centers of America v. Smith, 298 Ga. App.
739, 741 (2009)
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The Intent of the Parties
• Under GA law, parties may be bound to an
agreement to arbitrate even in the absence of
their signature, where their assent is
otherwise indicated by the acceptance of the
benefits under the contract or the acceptance
by one of the performance of the other.
– Comvest, LLC v. Corporate Services Group, Inc., 234
Ga. App. 277, 280 (1999)

Binding Non-Parties to the Arbitration Agreement

• Georgia courts may also bind a non-signatory
to an arbitration agreement under certain
circumstances such as when the claims arise
directly or indirectly from the contract
containing the clause and to avoid the risk
that pursuing claims in separate forums may
result in conflicting decisions.
– Autonation Financial Services Corp. v. Arain, 264
Ga. App. 755 (2003)
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Best Practices for Drafting an Arbitration Clause

– DO NOT CUT AND PASTE WHEN DRAFTING AN
ARBITRATION CLAUSE
– The advantages offered by arbitration can only be
accomplished when the terms of the arbitration
clause are precise.
– Below are 8 items to consider including in your
arbitration clause.
• This is not an exhaustive list.

Arbitration Rules
• Identify what rules should govern the
arbitration
– For example: Any controversy or claim arising out
of or relating to this contract, or breach thereof,
shall be settled by arbitration administered by the
American Arbitration Association under its
Construction Industry Arbitration Rules
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Specificity

• Identify precisely what issues are
going to be subject to arbitration
–Likewise, if there any subjects that
should be excluded from
arbitration, then these subjects
must be clearly excepted in the
arbitration clause.

Arbitration Selection Process
• How many arbitrators are necessary for the
dispute: a single arbitrator or a panel
üComplexity of the case
üAmount of money in dispute

• Identify the skill set of the individual(s) that
would be best able to understand the facts of
a complicated construction defect case
• Identify how the arbitrator(s) will be selected
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Multiparty Contracts
• Identify any nonparties that may be impacted
by the same contract (e.g. sub-contractor) and
the rules that govern nonparties.
– Draft Uniform Construction Arbitration
Agreement

• Georgia courts will normally resolve this issue
but if this issue is considered in advance then
the parties may be able to avoid court

Case Management Order
• Sample CMO clause
– At the earliest reasonable time in the course of any arbitration
commenced hereunder, the arbitrator shall issue a Case Management
Order (“CMO”). The CMO shall contain, among other things, the
following provisions:
• Initial disclosures shall be made within twenty (20) business days
of a party’s first appearance or within twenty (20) business days of
the issuance of the CMO, whichever comes later.
• Initial disclosures shall include identification of witnesses, the
party’s initial, non-binding disclosure of damages/defects/claims
and initial computation of damages, a contractor’s statement of
work, a detailed statement of insurance and production of
insurance policies that may apply and production of all projectrelated, non-privileged documents.
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Remedies
• Identify all remedies that are available
through arbitration including equitable relief
(e.g. injunctive type relief or nonfinancial
relief)

Discovery
• Identify whether you intend to engage in traditional
discovery
– If so, state the number of depositions that the parties can take, the
length of each deposition, etc.
– The number of interrogatories, the number of requests for production
or requests for admission that the parties can request
– State the parameters regarding third-party discovery (e.g. bank
subpoena, third-party witnesses, etc.)
– State that there shall be no pleading motions or dispositive motions
and no motions in limine
– State that no separate referee shall be appointed, with all discovery
disputes to be decided by arbitrator.
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Arbitration Process
• Identify the time allotted to select the arbitrator or alternative
arbitrator
v Arbitration can fail due to impossibility if you select an
arbitrator who is unavailable
• Identify the time allotted between the selection of the
arbitrator and conducting the arbitration itself
• Identify the time allotted between the conclusion of the
arbitration hearing and the publication of an award.
• Identify if the parties want a formal award including one with
fact and law
– This is important if a party wants to argue manifest disregard of the
law. If the award does not discuss the law relied upon, then it would
be an uphill climb to prove this defense.

Attorney Fee and Costs Language
• Define who is the prevailing party (particularly
in multi party cases) and the exact relief that
party is entitled to
• Identify whether the relief sought will be
addressed at the initial arbitration hearing or
whether this issue will be bifurcated
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CONCLUSION
• THANK YOU FOR YOUR TIME AND ATTENTION
– Bottomline: Do not neglect the arbitration clause
because the advantages of arbitration will
disappear if the arbitration clause is not precise,
clear and thorough.
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Georgia’s “Right to Repair” Act.
In the 2004 Legislative Session, the Georgia Legislature passed a new alternative
dispute resolution statute that sought to reduce the number of lawsuits between
dwelling owners and contractors who have built or improved the owner’s dwelling. The
Legislature amended the Act in 2006, and the Act, as amended, became effective April
28, 2006.1 It is O.C.G.A. § 8-2-35 et seq.
The Act, which will be examined in detail below, provides the following benefits
to contractors with corollary hindrances to claimants:
•
•
•
•
•
•

A stay of lawsuits and arbitrations against contractors until the claimant has
fulfilled the requirements of the Act.
The right for the contractor to inspect the property in dispute.
The potential for the automatic acceptance of a contractor’s offer to resolve a
dispute if the claimant fails to reject an offer in a timely manner.
The ability of the contractor which makes a “reasonable offer” to cap its
liability to the claimant.
The potential for elimination of an attorneys’ fee or costs recovery by the
claimant.
Many barriers to the commencement of construction defect claims by
condominium associations.

The 2004 Act provided that “This Act shall become effective upon its approval by the
Governor or upon its becoming law without such approval. This Act shall apply to all actions
commenced after said effective date, regardless of the date of sale or substantial completion,
improvement, or repair of the dwelling at issue in the action.” However, the 2006 Act, which is
a restatement of the 2004 Act with minor substantive and grammatical changes, provides that
“This Act shall only apply with respect to causes of actions or claims arising on or after the
effective date of this Act, and any prior causes of action or claims shall continue to be governed
by prior law.” Because of the substantive difference between “all actions” in 2004 and “all
causes of action or claims” in 2006, one may argue that the 2006 Act repealed the 2004 effective
date provision and that all causes of action or claims that accrued before 2006 are not bound by
the Right to Repair Act.

1
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It is helpful to disassemble the Act into components so as to better understand
the situations to which it applies and whom it benefits.
I. “Contractors” Protected by the Act.
The legislature originally painted with a broad brush when it required alternative
dispute resolution procedures, but later dramatically narrowed the Act. As the Act uses
the term “contractor” to define who is protected under the Act, the definition appears to
be much broader than its common meaning. Under the Act, “contractor” includes any
person or entity who is “engaged in the business of designing, developing, constructing
or selling dwellings or common areas, alterations of or additions to existing dwellings or
common areas, or the repair of such improvements.” O.C.G.A. § 8-2-36(6). However, it
2006, the Act was amended with several important changes. O.C.G.A. §8-2-43 (c) & (d)
were added and provide:
§ 8-2-43. No cause of action created; contractor's right to seek recovery from
subcontractor or other professional; contract controls over provisions; applicability
(a) Nothing in this part shall create any cause of action on behalf of any
claimant or contractor.
(b) This part does not apply to a contractor's right to seek contribution,
indemnity, or recovery against a subcontractor, supplier, or design professional for any
claim made against a contractor by a claimant.
(c) In the event of any conflict or inconsistency between the provisions of this
part and the provisions of any contract between a claimant and a contractor, the
provisions of the contract shall govern and control.

2
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(d) This part shall not apply to a contractor who is not required to be
licensed under Chapter 41 of Title 43.
Accordingly, because architects are not covered by licenses issued under Chapter
41 of Title 43, they are not covered by the Act. This section catches many people by
surprise.
II. “Claimants” Under the Act.
The term “claimant” means anyone “who asserts a claim concerning a
construction defect.” O.C.G.A. § 8-2-36(3).
III.

“Dwellings” Under the Act.

O.C.G.A. § 8-2-36(7) defines “dwellings” broadly. While it does not cover any
kind of commercial buildings, it does cover recreational facilities and out buildings that
a homeowner has the right to use upon purchasing a dwelling. It states:

7) "Dwelling" means a single-family house, duplex, or multifamily unit
designed for residential use in which title to each individual residential
unit is transferred to the owner under a condominium or cooperative
system. A dwelling includes the systems, other components,
improvements, other structures, or recreational facilities that are
appurtenant to the house, duplex, or multifamily unit at the time of its
initial sale but not necessarily a part of the house, duplex, or multifamily
unit.
The Court of Appeals has determined that a hotel is not a dwelling. Jai Ganesh
Lodging, Inc. v. David M. Smith, Inc., 328 Ga.App. 713; 760 S.E.2d 718 (2014).

3

CONSTRUCTION LAW FOR THE GENERAL PRACTITIONER
115 of 128

IV.

The Procedures Apply to “Construction Defects.”

The Act applies to “construction defect” claims made by “claimants” against a
“contractor” in connection with a “dwelling.” If there is an “express written warranty,”
the definition in the warranty will apply. While an “express written warranty” may not
contain the term “construction defect,” the courts will likely construe that a claim for a
breach of the warranty is a “construction defect.”
Absent an “express written warranty,” the statutory definition will apply:
…”construction defect” means a matter concerning the design,

construction, repair, or alteration of a dwelling or common area of an
alteration of or repair or addition to an existing dwelling, or of an
appurtenance to a dwelling or common area on which a person has a
complaint against a contractor.

O.C.G.A. § 8-2-36(5).

4
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V. The Procedure.
The Act mandates compliance with the Act’s ADR procedures before one may
pursue a legal action or arbitration against a contractor in connection with a
construction defect. However, it is also expressly contemplated by the Act that the
procedures will apply after a stay of the action or arbitration has been issued because of
noncompliance with the Act. O.C.G.A. § 8-2-37. Notably, the claimant must comply
with the Act’s initial notice requirement “no later than 90 days before initiating an
action against a contractor.” O.C.G.A. § 8-2-38. Read literally, therefore, even if the
ADR procedures run their full course before 90 days has expired after the procedure is
commenced, an action still must not be commenced until after the 90 days has passed.
This is a great impetus to launching the procedure correctly and thoroughly so that any
necessary action can be commenced on all available claims at the earliest moment.
a. The Claim.
To start the process, the claimant must “serve” a written Notice of Claim (“NOC”)
containing a variety of prescribed elements under O.C.G.A. § 8-2-38(a), including:
•
•
•

A statement describing the claimed construction defect;
A statement of the damage resulting from the claimed construction
defect; and
Back-up documentation for the claim, including photographs,
expert reports, etc.

The claimant must “serve” the written NOC on the contractor. O.C.G.A. § 8-2-38
(a). The term “serve” under the Act means “delivery” by certified mail or statutory

5
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overnight delivery, return receipt requested, to the last known address of the addressee.
O.C.G.A. § 8-2-36(8).
To avoid being hamstrung later in the process, the NOC needs to contain all
known construction defects, as well as the required back-up materials. This because
O.C.G.A. § 8-2-39 provides that the contractor is entitled to run the entire course of the
ADR procedure with respect to each defect prior to the claimant alleging the particular
construction defect in an action, whether it is ongoing or yet to be commenced.
However, if a construction defect is “discovered during the pendency of an action filed in
compliance with this part may be added as a supplemental or additional claim to the
pending action if failure to add the claim would prejudice any legal rights of the
claimant or the contractor.” All required notice must be given, and “such action shall be
immediately stayed until completion of the notice of claim process, unless otherwise
agreed by the parties.” O.C.G.A. § 8-2-39(b).
The NOC must provide all of the required information so as to avoid an assertion
by the contractor that a claim may not be brought because an inadequate description or
inadequate back-up was provided.
It is recommended that the NOC letter, pursuant to O.C.G.A. § 33-3-28, also
request copies of all insurance policies held by the Respondent, which might cover the
claims asserted in the NOC. The Claimant should strategically consider whether the
NOC letter should also demand that the Respondent give notice of the NOC to its
carrier(s).

6

CONSTRUCTION LAW FOR THE GENERAL PRACTITIONER
118 of 128

Lumsden v. Williams, 307 Ga. App. 163; 704 S.E.2d 458 (2010) is one of only
three appellate cases to construe the statute. It answered two questions: 1) does failure
to follow the notice provision give grounds for the contractor to obtain dismissal of the
home dweller’s lawsuit?; 2) will repair of the defective work by the home dweller provide
a basis for the contractor to receive summary judgment? The Court of Appeals held that
the trial court erred in granting summary judgment to the sellers/builders on the basis
the buyer/homeowner repaired the house himself before giving the statutory notice to
the sellers/builders. However, the trial court did correctly honor the procedural stay
provisions in the Act.

When the buyer/homeowner brought action against the

sellers/builders alleging the right to recover damages for construction defects, upon
motion by the sellers/builders, the trial court stayed the action until the parties had
worked through the statutorily required alternative dispute mechanisms. Nevertheless,
the trial court later granted summary judgment to the sellers/builders on grounds
including the fact that the buyer/homeowner had repaired the work himself without
giving the sellers/builders a chance to repair the work.

The Court of Appeals, in

affirming the imposition of the stay, found that “nothing in the Repair Act contemplates
that a claimant’s action be dismissed for failing to provide the pre-litigation notice
under O.C.G.A. §8-2-38.” But, the Court of Appeals reversed the summary judgment
granted on the grounds that the buyer/homeowner had repaired the home, holding
“[w]hile the [buyer/homeowner’s] repairs to their home before the Sellers were afforded
an opportunity to resolve the dispute may create a jury issue as to any potential
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damages, it does not authorize the grant of summary judgment in the Sellers’ favor.
Nothing in the act prevents a potential claimant from taking action to mitigate his
losses.” Id. at 168-169.
This last conclusion answers in the negative the often-asked question of whether
any repairs of the construction defect by the home dweller before giving the contractor
the statutory notice and the right to repair will completely bar a suit for recovery. This
has been a problem because many construction defects allow progressive damage to a
structure that should be promptly abated, yet some home dwellers considered
themselves in a catch 22 between either being barred from pursuing damages because of
the 90-day waiting period and the need to mitigate damages. However, the holding
implies that the home dweller’s recovery of damages may be prejudiced by selfperforming repairs without first giving the contractor the statutory time frame to make a
settlement offer and to perform repairs itself.
In Merry v. Robinson, 313 Ga. App. 311, 721 S.E.2d 567 (2011), Court of Appeals
Judge Blackwell, now of the Supreme Court, pointed out in a footnote that the stay
under the Act is not automatic. The “Contractor” must ask for the stay to be imposed.
One should not be mis-led by a statement in Suntrust Bank v. Hightower, 291 Ga. App.
62, 660 S.E.2d 745 (2008), the only other case to cite the Act, to the effect that the
notice required by the Act is similar to the notices required by some other statutes that,
indeed, constitute an element of the cause of action. In that case, the Act was mentioned
only as an example, as that case was not one that was against a Contractor, and, hence,
the Act was inapplicable.
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Given the liberal means by which a homebuyer may now seek redress for
negligent construction against all negligent persons and entities involved in the
defective construction, claims should be provided to all potentially negligent parties. At
the end of the day, damages may be apportioned to those people based on their relative
fault based on O.C.G.A. §51-12-33. While the damaged party is not forced to sue all such
persons, the absence of the service of a claim in accordance with the act may result in an
inability to timely add the person as an additional defendant. This could result in the
existing defendants proving the negligence of the absent parties so as to greatly reduce
or eliminate the plaintiff’s recovery against those who are already defendants.
b. The Response.
Within 30 days of receipt of the NOC by service, the Act provides that the
contractor must respond to the NOC. The contractor may serve a Settlement Offer
without an inspection, request an inspection of the property, or outright reject the claim.
The respondent is warned that it might wisely immediately provide notice of a
claim to its insurance carrier to avoid a late notice of claim defense to coverage by its
insurer(s). Insurers for all possible terms of coverage should be provided notice. The
contractor in a recent case was denied coverage by its carrier because it did not provide
the requisite notice to the carrier when it received the defective construction claim
notices under the statute under consideration here.

Ultimately, the party holding

judgment against the contractor established coverage, but that was only because the
carrier waived the defense of late notice by not adequately raising it in the carrier’s
reservation of rights letter. See, Builders Insurance v. Tenenbaum, 327 Ga. App. 204
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(2014). This case should be read by all persons involving themselves in construction
defect claims because it also highlights how to establish coverage in your favor.
The offer to settle may include an offer of monetary payment, an offer to make
repairs or a combination of both. O.C.G.A. § 8-2-38(b)(1).
If a written settlement offer is made, the claimant may accept the offer or reject
it. If the claimant rejects the offer, it must state all known reasons why the offer is
rejected. Further, the rejection must address whether the offer omits reference to a
portion of the claim or whether the offer was unreasonable in any manner. O.C.G.A. § 82-38(d)(1)&(2). This is important because a court may later be determining whether the
contractor’s offer was, indeed, reasonable.

Thereafter, the contractor may make a

supplemental offer within 15 days of the rejection. O.C.G.A. § 8-2-38(j).

If no

supplemental offer is made, the claimant may pursue legal action by litigation or
arbitration, if applicable. However, it is unclear whether the claimant must await the
expiration of the 90 day period prescribed by O.C.G.A. § 8-2-38(a) before commencing
an action.
If the contractor requests an inspection, the claimant must allow the contractor
and its subcontractors, agents and consultants access to the property within 30 days of
having been served with the response. After inspecting, the contractor may also have an
opportunity for additional testing, including destructive testing. After it has completed
its inspections, the contractor will have 14 days to serve an offer. O.C.G.A. § 8-238(e)&(f).
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If the contractor rejects the claim, the claimant may proceed to bring an action
without sending additional notices, but it appears that the claimant must await the
expiration of the 90 day period prescribed by O.C.G.A. § 8-2-38(a) before commencing
the action. A rejection by the contractor’s written rejection statement must include all
known reasons for rejection of the claim. O.C.G.A. § 8-2-38(h).

c. Acceptance, Rejection and Supplemental Offers.
After receipt of an offer, the claimant must reject the offer within 30 days if it
does not accept the offer. O.C.G.A. § 8-2-38(m). If the claimant rejects the offer, the
contractor may, but is not required to, serve a supplemental offer within 15 days.
O.C.G.A. § 8-2-38(j). If a supplemental offer is made, the claimant must also reject it
before bringing legal action. If no supplemental offer is made within 15 days after the
original offer is rejected, the claimant may pursue legal action, but it appears that the
claimant must await the expiration of the 90 day period prescribed by O.C.G.A. § 8-238(a) before commencing the action.
Any rejection, whether to an original or supplemental offer, should cite all the
reasons why the offer is rejected with a view that a judge may one-day review the
statement.
An offer may be accepted by serving a written acceptance. However, it also will
be automatically accepted if the claimant does not serve a written rejection within 30
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days of service of the offer. O.C.G.A. § 8-2-38(m). If the offer is either expressly or
automatically accepted, the claimant will be barred from pursuing the construction
defect claim in any court or arbitration. O.C.G.A. § 8-2-40. A rebuttable presumption
will exist that the parties have entered into a valid settlement agreement. O.C.G.A. § 82-38(g). However, if the contractor does not perform the settlement, the claimant may
elect to proceed with the claim set forth in the NOC. Id.
An offer may be comprised of money, making of repairs, or a combination of
both. If repairs are proposed, it is contemplated that the offer will contain a timetable
for completion of the repairs. O.C.G.A. § 8-2-38(n).
If an offer is accepted, the claimant must give the contractor unfettered access to
perform the work. O.C.G.A. § 8-2-38(n).

12
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VI. Remedy Limitations, Elimination of Attorneys’ Fees and Costs
Claims, Time Bars and Insurance Issues.
A.

Remedy Limitations.

If a reasonable offer is rejected by a claimant, the contractor may succeed in
capping its liability at the fair value of the settlement. This section of the Act will likely
lead to controversy because the claimant may ultimately suffer a reduction of a
judgment it might otherwise have obtained. Given the unique nature of this provision, it
is best quoted:
(l) If a claimant rejects a reasonable offer, including
any reasonable supplemental offer, made as provided by this
part or does not permit the contractor to repair the
construction defect pursuant to an accepted offer of
settlement, the claimant may not recover an amount in
excess of:
(1) The fair market value of the offer of settlement or
the actual cost of the repairs made; or
(2) The amount of a monetary offer of settlement.
For purposes of this subsection, the trier of fact shall
determine the reasonableness of an offer of settlement made
pursuant to this part. If the claimant has rejected a
reasonable offer, including any reasonable supplemental
offer, and any other law allows the claimant to recover costs
and attorneys' fees, then the claimant may recover no costs
or attorneys' fees incurred after the date of his or her
rejection.
O.C.G.A. § 8-2-38(l).
B.

Time Bars and Limitation Periods.

While nothing in the statute shall act to extend an applicable period of limitations
or a statute of repose, if an applicable period of limitations would expire while the ADR
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proceeding is pending, the claimant may go ahead and file an action. However, the
action should immediately be stayed, upon request of the defendant, until the ADR
procedure has run its course. O.C.G.A. § 8-2-38(o).
C.

Subrogation Rights and Insurance Recovery.

If the contractor makes repairs or payments pursuant to an accepted settlement
offer, the performance of those payments or repairs “shall not, by itself, create insurance
coverage or otherwise affect the mutual rights and obligations of the parties under a
contractor’s liability insurance policy or, by itself, be considered a voluntary payment of
an otherwise valid insured loss.” O.C.G.A. § 8-2-40. If the insurer pays the claim, it
shall be subrogated to the rights of the claimant to recover against responsible parties.
Id.
VII.

Required Notices to Be Provided by the Contractor.

The Act requires that the contractor conspicuously place a notice in its contract
or otherwise provide a notice to the owner of the dwelling that the the provisions of this
Act will apply. O.C.G.A. § 8-2-41. However, in the situation where the contract was
entered into before the Act became applicable, the lack of the notice appears to have no
impact. Further, there is no express penalty or any other guidance to a court regarding
what impact failure of the contractor to give notice will have. The notice must be
substantially in the following form:
GEORGIA LAW CONTAINS IMPORTANT REQUIREMENTS YOU
MUST FOLLOW BEFORE YOU MAY FILE A LAWSUIT OR
OTHER ACTION FOR DEFECTIVE CONSTRUCTION AGAINST
THE CONTRACTOR WHO CONSTRUCTED, IMPROVED, OR
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REPAIRED YOUR HOME. NINETY DAYS BEFORE YOU FILE
YOUR LAWSUIT OR OTHER ACTION, YOU MUST SERVE ON
THE CONTRACTOR A WRITTEN NOTICE OF ANY
CONSTRUCTION CONDITIONS YOU ALLEGE ARE DEFECTIVE.
UNDER THE LAW, A CONTRACTOR HAS THE OPPORTUNITY
TO MAKE AN OFFER TO REPAIR OR PAY FOR THE DEFECTS
OR BOTH. YOU ARE NOT OBLIGATED TO ACCEPT ANY OFFER
MADE BY A CONTRACTOR. THERE ARE STRICT DEADLINES
AND PROCEDURES UNDER STATE LAW, AND FAILURE TO
FOLLOW THEM MAY AFFECT YOUR ABILITY TO FILE A
LAWSUIT OR OTHER ACTION.
O.C.G.A. § 8-2-41(b).
It will be up to the courts and arbitration panels to address the impact of missing
notices in contracts that were entered after the effective date of the Act.
VIII. Condominium and Homeowner’s Associations.
The Act imposes heavy burdens on homeowner’s associations which wish to bring
a construction defect claim associated with defective work in common elements.
O.C.G.A. § 8-2-42. Initially, the Act proscribes a variety of infractions that might be
committed by an officer or property manager in connection with bringing construction
defect claims, which could result in criminal liability.
Otherwise, to bring a claim, the association must obtain approval by a vote of
two-thirds of the votes cast by statutory written ballot as provided in Code Section 14-38, or at least a two-thirds vote of the total membership at a meeting of the members at
which a quorum is present. O.C.G.A. § 8-2-42 (e)(1).. Then, the full board of directors
of the association must meet in person with the contractor in an attempt to resolve the
claim. O.C.G.A. § 8-2-42 (e)(2).
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Additionally, the Act lays out laborious notice requirements to be fulfilled by the
association prior to the aforementioned votes. These may be understood as a full
disclosure to all association members of the scope, costs and apparent cause of the
defects. O.C.G.A. § 8-2-42 (f).
Once the vote is taken, the entire procedure required by the Act must be fulfilled
prior to bringing an action.
The Act mandates numerous specific requirements for other acts to be taken by
an association in preparation for a claim, including, for example, specifying the
qualifications of people who can provide destructive testing on the property when
assessing a claim. O.C.G.A. § 8-2-42 (g).

IX.

Conclusion.

One readily observes that there are numerous requirements for each action
involved with this Act. The summary above provides only an outline of the procedures
and does not attempt to describe the intricacies of each requirement. An automatic
acceptance of an undesirable offer made by a contractor is much to be avoided, yet the
procedures of the statute are ripe with this possibility. Care must be taken to comply
with the Act so as to avoid undue expense and disappointing outcomes.
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours
of continuing legal education activity in the area of trial practice. These trial practice hours are
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of
“approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess
trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at
the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688
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Follow ICLE on social media:
http://www.facebook.com/iclega
bit.ly/ICLELinkedIn
#iclega

INSTITUTE OF CONTINUING LEGAL EDUCATION

