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FOREWORD

Dear ICLE Seminar Attendee,

Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this 
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication 
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their 
names are listed on the AGENDA page(s) of this book, and their contributions to the success  
of this seminar are immeasurable.

We would be remiss if we did not extend a special thanks to each of you who are attending this 
seminar and for whom the program was planned. All of us at ICLE hope your attendance will  
be beneficial, as well as enjoyable. We think that these program materials will provide a great 
initial resource and reference for you.

If you discover any substantial errors within this volume, please do not hesitate to inform us. 
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate 
way to address this is by contacting him/her directly.

Your comments and suggestions are always welcome.

Sincerely,  
Your ICLE Staff

Jeffrey R. Davis 
Executive Director, State Bar of Georgia

Rebecca A. Hall 
Associate Director, ICLE
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Gathering Information. The gathering of all necessary facts is an essential 

part of representing a client in estate planning and crucial in determining which Will 

format is appropriate. This is accomplished by obtaining a listing of (i) the nature and 

size of the client’s current assets and an estimate of anticipated assets, and (ii) the way 

in which these assets are titled. Many practitioners use intake forms or questionnaires to 

gather general information about the client and use the initial meeting to add further 

clarity with regard to the client’s particular situation. Without gathering information 

about the client’s assets and the titling of those assets, it is impossible to do proper 

planning. These facts are basic to every decision to be made in the planning process, 

including tax planning, ancillary administration, proper disposition of the client’s 

property, buy-sell agreements, life insurance beneficiary designations, and countless 

other issues. 

Why Use Forms? Understanding basic Will formats requires an understanding 

of the uses – and misuses – of forms in estate planning. In virtually every area of 

practice, the use of forms is critical to facilitate the availability of reasonably affordable 

legal services. In transactional law, the “closing of the deal” and money changing hands 

is easily associated with a tangible gain to the client. In estate planning, maintaining a 

reasonable fee structure is particularly important because the client does not see 

immediate tangible results from the planning. Clients impose constant pressure to keep 
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fees at a level that they feel is reasonable for documents they will rarely look at or think 

about. Therefore, forms are an essential starting point for the drafting process. 

Selecting the Proper Form. However, forms are merely a foundation upon 

which the client’s document is built. Just as a foundation built on sand will ultimately 

cause a structure to fall, a Will built upon the wrong form will fail to satisfy the needs of 

the client and can result in litigation from beneficiaries, taxes which might have 

otherwise been avoided or deferred, the need to seek construction of the document from 

a court, or similar issues. As such, selecting the proper form is a critical piece in crafting 

a suitable Will for a client. 

Modifications to Forms. In addition, even when starting with the proper 

foundation, making changes to the forms without a proper understanding of the 

implications of the change can produce harmful and even disastrous results for the 

client. Just as a general contractor should not build a house, even upon a proper 

foundation, without proper tools and materials, and an understanding of the blueprints, 

building code, and proper construction methods, neither should a lawyer draft a Will 

from a form document without a proper understanding of tax law, state law, estate 

administration and probate, and a working knowledge of the client’s needs and wishes 

and the proper way or ways to achieve them.  

Of course, this does not mean that you should not make changes to the form. The 

forms are drafted for a generic set of circumstances. The circumstances and wishes of 

your client will rarely, if ever, align with the form such that you would need to change 

nothing but the names. But it is critical to have a thorough understanding of the form 

and the reasons for the provisions in the form, so that you can carefully consider any 

deviations from the form and the implications those deviations may have. 
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Understanding Transfer Taxes in Form Selection. A thorough 

understanding of the federal estate tax laws is also essential in representing clients and 

selecting the proper Will format. Even if a client is not likely to be subject to federal 

estate tax, it is still important to understand the principles of the wealth transfer tax 

system, because a client’s assets may change, the law may change, and/or there may be 

income tax planning opportunities that depend on estate tax concepts.   

The federal estate tax laws provide persons dying in calendar year 2019 with an 

$11.4 million exemption equivalent (basic exclusion amount) for estate tax purposes.1 

This exemption amount is subject to an inflation adjustment each year. Further, it is 

reduced or offset by the amount of any taxable gifts for which gift taxes were not actually 

paid.  

Transfer Taxes: Portability. The concept of “portability” was added to the 

transfer tax system in 2010.2 Generally, portability allows a surviving spouse to retain 

the benefit of the deceased spouse’s unused exemption to shelter the surviving spouse’s 

assets from estate tax at the surviving spouse’s death. A complete discussion of 

portability is beyond the scope of these materials. Practitioners advising clients on estate 

planning matters should be familiar with portability.  

Transfer Taxes: Included Assets. It is critical to understand which assets are 

included in a client’s estate for estate tax purposes.  Many assets that are not part of the 

client’s probate estate and are not governed by the Will may nonetheless be partially or 

                                            
1 The Tax Cuts and Jobs Act of 2017 (“TCJA”) has temporarily doubled the federal estate, gift, and 
GST tax exemption amounts as established under the American Taxpayer and Relief Act of 2012 
(“ATRA”). As of January 1, 2018, the exemption increased to $10,000,000, indexed for inflation. The 
increases in the gift, estate, and generation skipping transfer tax exemptions sunset after December 31, 
2025, at which point the exemption reverts back to $5 million, indexed for inflation. 
2 The Tax Relief, Unemployment Insurance Reauthorization and Job Creation Act of 2010 (“2010 
Tax Act”) authorized portability of the estate tax exemption between spouses, which was then 
permanently preserved by ATRA.   
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fully includible in the client’s estate for estate tax purposes.  This includes, without 

limitation, retirement accounts, jointly-held assets and bank accounts,3 revocable trusts, 

certain irrevocable trusts, and life insurance policies owned or otherwise controlled by 

the decedent.4  Life insurance can be a particularly important asset, because a client that 

would otherwise be well below the estate tax exemption could nonetheless become 

taxable by virtue of holding a life insurance policy with a large death benefit. 

Transfer Taxes: Deductions. In addition to the exemption equivalent 

applicable to testamentary transfers to any person, certain deductions are available for 

transfers to particular donees at the testator’s death; namely, the marital and charitable 

deductions. Monies left to the surviving spouse5 pass free of federal estate tax, provided 

the transfer is either outright or in a trust that qualifies for the marital deduction under 

the provisions of section 2056 of the Internal Revenue Code of 1986, as amended (the 

“Code” or “I.R.C.”). Transfers to non-citizen spouses must be in the form of a qualified 

domestic trust in order to qualify for the marital deduction.6 Certain transfers to 

organizations described in Code section 2055(a) qualify for the unlimited charitable 

deduction. The charitable deduction is available for outright distributions to such 

entities and for transfers to certain “split-interest” trusts. A discussion of the charitable 

deduction afforded by Code section 2055 is beyond the scope of these materials, but 

practitioners should be familiar with the charitable deduction. 

                                            
3  Depending on who the other joint owner(s) is/are, and in some cases on who initially paid for the 
asset, the jointly-held asset may be fully or only partially included in the client’s estate for tax purposes. 
See I.R.C. § 2040.  In general, for assets held jointly with a spouse, one-half will be included in the 
decedent’s estate. 
4  See I.R.C. §§ 2031–2044. 
5 The unlimited marital deduction is generally only available if the surviving spouse is a United 
States citizen. See I.R.C. § 2056(d). 
6 See I.R.C. § 2056(d)(2) (eliminating the exception to the unlimited marital deduction under Code 
section 2056 for transfers to qualified domestic trusts); see also I.R.C. § 2056A (defining “qualified 
domestic trust” and providing, generally, the conditions to qualifying a trust as such). 
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Income Taxes. In recent years, income taxes have taken a more prominent role 

in estate planning than they previously held. Due to the large exemption from federal 

transfer tax, the decline in the number of states with an estate or inheritance tax, the 

increase in the top capital gains rate, and the 3.8% surtax on net investment income, 

income tax planning is presently the primary tax consideration for many, if not most 

clients. 

In general, trusts and estates are taxed on their income in the same manner as 

individuals.7 It is important to note that distributions to beneficiaries (other than in 

satisfaction of a specific bequest) are generally deductible for the trust or estate, but 

constitute includible income to the beneficiary. This creates planning opportunities and 

challenges, as the beneficiary and the estate or trust may be in different tax brackets 

and/or have different access to liquid assets with which to pay income taxes.  

Another major income tax consideration is maximizing the step-up in basis for a 

decedent’s assets. In general, assets that are included in a decedent’s estate for estate tax 

purposes receive a “step-up” in basis at the decedent’s death, meaning that any 

unrealized capital gain or loss through the date of the decedent’s death is eliminated. 

This is true whether or not the decedent actually owes estate tax or is required to file an 

estate tax return. Because the availability of the step-up in basis turns in part on estate 

tax inclusion rules, it is important to understand estate tax concepts, even when the 

client is unlikely to pay estate tax.  

Choosing a Tax Planning Will or “Simple” Will. In drafting for clients who 

are not married, Wills planning for the marital deduction are obviously not appropriate. 

However, even if a client is married, more complex Wills using both the $11.4 million 

                                            
7 See I.R.C § 641(b). 
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exemption equivalent and the marital deduction may not be necessary if the estates of 

both spouses in total do not exceed $11.4 million or if portability may be used to shelter 

all of the excess.8 In analyzing the tax needs of the client, one must consider the 

combined estates of both spouses because the tax liability will be incurred before the 

property passes to the children. In addition, as mentioned above, retirement plan assets 

(such as a 401(k) or individual retirement account (“IRA”)) and life insurance in which 

the decedent has any right or interest must be included in determining the size of the 

estate owned by the clients for estate tax purposes. If the combined assets exceed 

$11.4 million in any substantial way, then a tax planning Will format will generally be 

appropriate.  

If the combined assets of the client are less than $11.4 million, then a “simple” 

Will format may be appropriate, though some clients might choose to incorporate tax 

planning into their Will and estate plan even though they currently hold less than $11.4 

million. Even with limited tax planning, the simple Will may take many variations which 

will be discussed later.  

Asset Titling. Once a proper form is chosen based on the client’s assets, it is 

critical to coordinate the asset holdings with the chosen plan. A Will cannot control 

assets that are not subject to probate (e.g., joint property, an IRA passing by beneficiary 

designation, or life insurance not payable to the estate). Therefore, it is essential to 

coordinate life insurance and retirement account beneficiary designations and to 

consider the implications of joint property ownership during the Will drafting process. 

                                            
8 Portability has numerous shortcomings, including, but not limited to the facts that (1) GST 
exemption may not be preserved using portability, (2) the DSUE amount, see I.R.C. § 2010(c)(4), may be 
lost due to events outside the planner’s and client’s control (namely, the death of a later spouse), 
and (3) ported exemption includes no protection against inflation or asset growth. Although intended to 
simplify planning for taxpayers, portability added complexity to the decision-making process for some. A 
complete discussion of portability is beyond the scope of these materials. 
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Refining the Form. Certain basic issues underlie the refinement of Will 

documents to meet specific client needs. These issues include the following: 

1. Who is to receive the property bequeathed under the Will? This 

is the most basic of issues underlying the preparation of Will documents. However, it 

has many substantial implications. In the most common situation, a client will specify 

that he or she wants to take care of his or her surviving spouse and then to provide that 

the assets pass to children. However, one must consider what assurances, if any, exist 

that the surviving spouse will leave the property to children.9 This is especially 

troublesome in the case of a second marriage. In addition, one must provide for the 

successive rights of beneficiaries. For example, if the spouse does not survive, and the 

children do not survive, who takes the property? 

2. What is the effect of tax laws on dispositive desires? As indicated 

above, one must understand the federal transfer and income tax laws. Given a set of 

desires (for example: take care of the surviving spouse, then leave the property to the 

children), the format is heavily impacted by the client’s tax situation. 

3. When are the beneficiaries to receive property? What is the 

appropriate time for distribution of a bequest to the surviving spouse? These 

questions raise the issue of whether the surviving spouse and other beneficiaries are 

capable of managing property. If not, the property should be left in trust. They also raise 

the issue of whether the spouse can be trusted to leave the property, if left to the spouse 

outright, to the beneficiaries whom the client wishes to receive the property at the 

surviving spouse’s death. If not, then again a trust must be used. For bequests to 
                                            
9 Trusts may be appropriate in situations that require no tax planning. Although portability can 
shelter property from federal estate tax, the fact that it does not provide any assurances that property will 
be left to children upon the surviving spouse’s death is another limitation of relying upon portability in 
lieu of using a trust for the spouse. 
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children, the choices vary depending on how old the children are at the time the Wills 

are drawn, and how clear an understanding the client has of the children’s capabilities. 

When the children are very young, the client must guess as to the children’s future 

maturity, and apply his or her own values to determine a logical age for distribution.  

When the children are older and abilities can be more easily recognized, then the client 

must make clear, and sometimes difficult, choices as to maturity levels and the effect of 

leaving property outright. 

4. Who will make sure that the testator’s intent is effectuated? This 

really involves two separate questions: first, who will act as executor; and second, who 

will act as trustee as to any trust? In making these decisions, one must consider who has 

the time and ability to serve in these critical fiduciary roles. The executor and trustee 

have separate responsibilities and duties, but each requires a considerable time 

commitment and organizational and investment skills. Choosing family members or 

friends without the necessary skills can lead to unfortunate results. Tax issues are also 

relevant in making decisions, especially whom to appoint as trustees and whether to 

appoint a single trustee or multiple trustees. Even more so than the executor, the client 

must trust a trustee to effectuate the client’s wishes as to disposition of property under 

facts or circumstances that may not be known at the time the Will is drawn. A trust term 

may extend far into the future, so it is also important to consider successor trustees in 

case the initial trustee is unable or unwilling to serve at any time. The best philosophy is 

to select individuals or institutions who are capable and trusted to act appropriately, and 

then give them the proper discretion and latitude to act in effective ways. 
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CHOICE OF ENTITY IN ESTATE  
AND BUSINESS PLANNING 

 
I. CHOICE OF ENTITY  
 

A. BACKGROUND 

 Choice of Entity is an important decision in forming any new business.  This is 

true regardless of whether the entity is to be an active operating business, a passive real 

estate investment vehicle, or a family estate planning tool.  With all of the options that 

exist in today’s legal environment and considering the (generally) relatively nominal tax 

differences in LLP’s, LLC’s and even S-Corporations to a degree, many attorneys take 

this decision for granted.   Each entity can be used as part of an estate planning process 

and each offers the benefits of liability protection and creditor protection; as such the 

focus is more often on the tax and other benefits of entity selection. 

 Where business matters are more the concern than estate planning, the choice is 

often narrowed to one of the corporate forms or to an LLC.  To the extent there exists an 

operating business, there may be some advantage to the corporate forms of business 

(e.g. fringe benefits in a C-corporation; self-employment and Medicare tax savings 

though an S-corporation).  When the business is primarily real estate based, an LLC 

taxed as a partnership is often the best choice.   

On the other hand, where estate planning is a primary issue, the choice of entity 

is quickly narrowed in many circumstances to a partnership or an LLC.  Partnerships 

have traditionally been the entity of choice for estate planning (e.g. “family limited 

partnership”) although LLCs are rapidly gaining favor.  Valuation discounts are another 

consideration with regard to estate planning and are not limited solely to partnerships 
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and LLCs but may often be applied with either corporate entity.  There is never an 

absolute answer however, and the specific facts and circumstances should be considered 

and analyzed in every new situation.   

Once upon a time there was less decision in choice of entity.  If an owner wanted 

pass-through taxation, his options were an S-corporation or a partnership.  Oftentimes 

the partnership route carried with it the risk of significant liability as a general partner, 

although clearly this risk has been virtually eliminated with the passage of LLP and 

LLLP statutes in most states.  If an owner wanted the best liability protection, a 

corporation was often the answer and prior to 1986, a C-corporation was often as good a 

choice as any.  Of course, with the repeal of the “General Utilities” doctrine established 

under General Utilities v. Helvering, 296 U.S. 200 (1935) most C-corporations have lost 

their luster for the small business owner from both an income and planning perspective. 

B. CORPORATIONS 

(1) C-corporation. Unless an operating business is involved, (and 

oftentimes even with an operating business) an LLC is becoming the most 

common entity choice in today’s legal environment.  Notwithstanding the growth 

in the use of LLCs, and a resurgence in the use of s-corporations with the passage 

of the 2018 tax act and Section 199A, a C-corporation can often still be the entity 

of choice for the business with a significant number of employees (and 

corresponding fringe benefits being offered).   

However, a primary disadvantage of using a corporate entity, particularly 

from a family and estate planning perspective, is the corporation’s inability to 

make tax free distributions of property as can be done with either an LLP, LLLP 
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or LLC.  Another disadvantage of the corporate form, whether for family planning 

purposes or an operating business is illustrated when the company wishes to 

admit a new capital investor into the entity.  If appreciated property is 

contributed to a corporation, the gain will be recognized unless certain “control” 

requirements under Section 351 of the Code are met.   

A significant advantage in the use of a C-corporation comes where there 

are a number of employees, and qualified plans, fringe benefits and medical 

expense reimbursement plans (MERP) are desired benefits.  In addition, a C-

corporations can also work particularly well where there are only a very few 

owners, all of whom are active in the business, with relatively few employees.  In 

such a situation, and provided that the income can be distributed in full to the 

owners-employees as “reasonable compensation”, the C-corporation can “zero 

out” its income each year, thus avoiding any corporate level tax.  The benefit is 

increased where there are only a few owners or a single owner with no employees 

and the owner(s) wish to have certain additional fringe benefits such as a 

significant medical expense reimbursement plan, or other fringe benefits 

available under § 132 of the Code.  

And of course, with the passage of the 2018 tax act and the substantial 

reduction of the c-corporation tax rate, traditional c-corporations offer a greater 

benefit than they have offered in many decades.  (However, for the small business 

owner, and with the passage of section 199A, the likelihood of using a c-

corporation for a small business has actually decreased). 

Some of the traditional benefits of using a C-corporation include: 
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(a) No self-employment tax; 

(b) Ability to accumulate earnings inside the corporation at a tax 

rate that may be lower than the individual rate; (and this benefit gap has 

widened with the passage of the 2018 tax act) 

(c) To potentially avoid the restrictions on passive activity losses 

(unless the corporation is a “personal service corporation”);  

(d) Use of significant nonqualified deferred compensation 

arrangements; 

(e) Ability to have different classes of stock, such as preferred 

stock;  

(f) There remains certain benefits in the qualified plan arena 

available only with C-corporations, including: 

i) The special exception to the 10% pre-age 59 ½ 

distribution penalty applies only to “employees” (which excludes 

partners and 2% or more S-corporation shareholders); 

ii) qualified plan funding may create a net operating loss 

only in a C-corporation; and 

iii) Social Security and Medicare tax is paid on all plan 

contributions except in C and S corporations. 

In general, a C-corporation is most often considered in the following 

circumstances: 
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(a) A single or only a few owners, all of whom are also 

employees; no significant hard assets or real estate holdings; all income 

can be distributed as “reasonable compensation”;  

(b) When C-corporation status is mandatory, for example if the 

entity intends to be a publicly traded corporation, or has a possibility of 

merging with an existing C-corporation in a tax free merger;  

(c)  when Section 199A will offer either no or no meaningful tax 

benefit to the owner due to the business falling within the exclusionary 

language of 199A (professional athlete, high earning professional, etc); or 

(c) Certain other special situations. 

(2) S-corporations.  An S-corporation is a flexible entity and 

for the most part brings in the best of the pass through provisions of Subchapter 

K by way of the specialized corporate provisions of Subchapter S of the Internal 

Revenue Code.  However, Subchapter S clearly does not have the flexibility of 

Subchapter K and from a tax perspective creates a potential for gain upon 

liquidation that would not exist with a partnership and entities taxed as a 

partnership.  The use of S-corporations in comparison to other entities has 

substantially declined in recent years with the proliferation of LLC statutes under 

each state’s law.  Combined with the passage of the “Check The Box” regulations 

nearly two decades ago, there has been a steady demise in the relative use of S-

corporations.  However, this by no means should be taken to imply that an S-

corporation is not the proper choice of entity in certain (if not many) situations.   
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The most significant negative aspects of Subchapter S to consider, at least in 

comparison to an entity taxed as partnership, are as follows: 

(a) There can be no special allocations of income or losses to S-

corporation shareholders as can be made to partners in a partnership or 

members in an LLC; 

(b) There is no 704(c) equivalent for Subchapter S, meaning 

there is no provision that takes into account the difference between the fair 

market value of property and its adjusted basis upon contribution and 

allocating gain or loss to the contributing owner; 

(c) For the most part, S-corporation shareholders do not get an 

increase in their stock basis for entity debt whereas under Subchapter K, 

partners may increase the basis in their partnership interests for their 

share of debt.  At least in the 11th Circuit, the case of U.S. v. Selfe, 778 F. 2d 

769 (11th Circuit, 1985) provides a shareholder may increase his basis in his 

stock if he personally guarantees the debt, although the 11th Circuit has 

now distinguished this case in Sleiman v. U.S. (1999);   

(d) No meaningful tax benefit to providing fringe benefits to the 

owners; 

(e) Only one class of stock permitted (though voting and non-

voting shares are allowed). 

 With these issues in mind, an S-corporation can still be the entity of choice.  A 

number of positive factors in favor of using an S-corporation include the following: 
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(a) Substantial case law regarding liability of the owner as well 

as the fiduciary standards that officers and shareholders owe one another;  

(b) Federal tax reasons:  There are several tax reasons which can 

lead to an S-corporation being chosen as the preferred entity even as 

compared to a partnership or an LLC taxed as a partnership.  These 

include the following: 

(i) S-corporations, unlike entities taxed as partnerships, 

can engage in tax free reorganizations with other corporations; 

(ii) S-corporations can convert to a C-corporation with 

minimal to no tax consequences; 

(iii) Self-Employment Tax.  Only a shareholder employee’s 

salary is taxed as self-employment income in an S-corporation.  

Dividends paid to an S-corporation shareholder are not subject to 

the self-employment tax.  Bear in mind the salary paid to a 

shareholder employee should still be set as “reasonable 

compensation”, neither too high, nor more importantly, too low.  In 

the event that the salary is set too low (to pay a disproportionate 

amount as dividends, thus avoiding the self-employment tax), the 

owner will run the risk that upon audit, the Service will reclassify a 

portion or all of the dividends as salary, generating not only a tax 

liability, but by the time of the audit, both interest and penalties as 

well.  Common sense is the rule here.  If the business is the owner’s 

“moonlighting” job and the owner works 15 hours a week and earns 
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$100,000 per year, perhaps it is reasonable to set a salary at 

$15,000 or $20,000 a year, paying the rest as dividends.  By 

comparison, if the business is the owner/employee’s sole or primary 

source of income, they devote a substantial part of their resources 

and energy into the business, perhaps working 40, 50 or 60 hours a 

week, setting the salary at such a low level is an invitation to audit 

and would likely result in a substantial tax bill with accumulated 

interest and penalties upon audit.  In a comprehensive analysis, the 

IRS found that in the year 2000 for example, 440,000 single owner 

S-corporations paid no payroll taxes because no salary was taken by 

the owner.  More recently, in 2005 the Treasury Inspector General 

found that there were 36,000 situations in which single owner S-

corporations  with in excess of $100,000 of income took no salaries.  

The IRS is continuing to increase scrutiny in this area. 

(iv) Medicare tax.   Distributions of dividends over 

the taxable wage base avoid the 3.1% Medicare tax.  This can be 

significant for the S-corporation whose shareholder-employees earn 

several hundred thousand dollars or more. 

(v) Passive activity losses.  An S-corporation is probably 

better than an entity taxed as a partnership under Subchapter K for 

passive activity losses, as limited partners are presumed to be 

passive.  The regs suggest that a member in an LLC must prove 

material participation under one of only three different tests.  An S-
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corporation shareholder on the other hand has seven different tests 

under which they can attempt to meet the material participation 

requirements under the regs. 

  

 Moreover, with the new provisions of Section 199A of the Code as part of the 

2018 tax act, an s-corp will actually more frequently be the best choice (or an LLC), 

especially for a small business owner, (and even for many professionals (ie, “specified 

service trade or business”, provided the owner’s available income from operations 

doesn’t exceed the phase out levels.) The tax benefits of 199A in many situations can be 

substantial, resulting in actual real dollar savings of several thousand to even tens of 

thousands of dollars or more. 

 

 

C. ENTITIES TAXED AS PARTNERSHIPS. 

Partnerships and LLCs are both flexible entities taxed under the favorable 

provisions of Subchapter K of the Code.  In a partnership entity, all items of income, 

expense, loss and profit pass through to the owners to be taken on their individual 

returns.  There are many benefits of partnership taxation, including: 

i) Ease of Distribution.  Under the partnership rules of 

taxation, it is much easier to pull out previously contributed property 

without any current tax consequences, taking a carryover basis.  However, 

one must be aware of § 721, which can trigger gain if property is 
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distributed to a different partner than the one who contributed it within 7 

years of the date of contribution. 

ii) Special Allocations.  Under the partnership rules of taxation, 

income and losses can be allocated disproportionately to the owners, 

provided the rules for maintaining capital accounts under § 704 and its 

detailed regulations are complied with. 

iii) Ease of Admittance of New Owners. Generally, no gain 

is triggered upon the admission of a new partner or member, compared to 

corporations, which must comply with the requirements of § 351 of the 

Code.  Under § 721, when an investor contributes appreciated property to a 

partnership entity, non-recognition of gain is assured, whether the 

contribution is made to a new or existing partnership. 

iv) Less Restrictions.   Unlike S-corporations, there is no limit 

on the number of owners, and further, interests in a partnership can be 

held by any other entity (compare to S-corporation stock ownership). 

v) Creditor Protection.  Arguably, LLCs and partnerships 

provide slightly greater creditor protection, as a charging order is often the 

most a creditor may obtain; compare to a corporation, in which the stock 

can generally be seized.  (This makes buy-sell agreements with built in 

discounts all the more important in any entity). 

 There are, of course, certain negative aspects to operating in the partnership 

arena, which include: 
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i) inability to participate in a tax-free merger or reorganization 

with a corporation. 

ii) self-employment tax up to the taxable wage base (currently 

$127,200) and continuing Medicare tax on all income over the taxable 

wage basis for partners who “materially participate” or are general 

partners.  (Some flexibility exists for limited partners who do not 

materially participate.) 

iii) more difficult to claim passive losses and to prove material 

participation. 

iv) no benefit to owners for fringe benefits or MERPs. 

  (1) Partnerships. 

 In a number of states, there are now four choices of partnership entity.  

For many years, the only options were a general partnership and a limited 

partnership.  In a general partnership, all partners are “general” partners, which 

means each partner can bind the partnership and no partner has any liability 

protection from debts of or claims against the partnership.  In a limited 

partnership, there exist both general and limited partners.  The limited partners 

have limited liability, but are also limited in their authority to act on behalf of the 

partnership or participate in partnership management.  Until recent years, the 

traditional limited partnership was often the vehicle of choice for estate planning. 

  In recent years, several states have added two new forms of partnerships:  

limited liability partnerships (“LLP”) and limited liability limited partnerships 

(“LLLP”). An LLP (or “double LP”) could also be called a limited liability 
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“general” partnership (“LLGP”), because each partner is a general partner, having 

authority to bind the partnership and manage the same, though each has limited 

liability.  In an LLLP (“triple LP”) the limited partners as well as the general 

partners have limited liability. 

  Provided applicable state law allows for an LLP or LLLP, there is 

practically no reason to form a new partnership or keep an existing partnership 

as a traditional general partnership or limited partnership (or to keep an existing 

partnership as a traditional general partnership).  Through one additional step 

with both entities, the general partners may also be granted the shield of limited 

liability.  This is true in an LLLP even where the sole general partner is a closely 

held corporation with minimal capitalization.  There is simply no reason not to 

add this protection, and one wonders whether it borders on malpractice to not do 

so. 

  For family estate planning purposes and notwithstanding the Services 

continued attacks on family partnerships, a partnership may still often be the 

entity of choice, in part because of clients’, attorneys’ and accountants’ familiarity 

with it and in part because they still “work” fine.  Although it is always essential 

to respect the entity, whatever it may be, as separate and apart from its owners, 

partnerships are attractive entities because there are fewer formalities and less 

ongoing documentation required than with corporations: no stock certificates to 

maintain, no required annual meetings, no shareholder meetings, no minutes, 

etc. It is still advisable, however, to document actions through partnership 
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minutes, as well as provide contemporaneous written documentation of transfers 

and partnership amendments. 

  In forming a family partnership (“FLP”) which has limited partners, it is 

essential that general partners own at least a 1% interest.  Specifically, Section 

4.01 of Revenue Procedure 89-12 generally requires that the collective interests of 

the general partners must be equal to at least 1% of the total partnership interests 

at all times.  (It appears permissible under the Revenue Procedure that limited 

partnership interests owned by a general partner may be considered.)  Similarly, 

Section 4.03 of Rev. Proc. 89-12 generally provides that the general partners 

must collectively maintain a minimum capital account balance equal to the lesser 

of $500,000 or 1% of the total positive capital account balances of all partners, 

with some exceptions. 

  As a side note, with a partnership it is important to make sure there are at 

least two initial partners (otherwise there is not a “partnership”).  By the same 

token, “gifts on formation” are not recommended since they will not qualify for 

any valuation discounts that might otherwise be available and could raise an 

argument that the partnership wasn’t properly formed.  Ideally, in fact, one 

should wait at least several months to make a gift. Although there is one Private 

Letter Ruling (PLR) from 1991 appearing to sanction formation by one partner, 

the Service occasionally argues this point.  An alternative is to have other 

partners contribute very nominal amounts for nominal interests.  For example, in 

PLR 9309001, several partners contributed $50 for a .000661 interest each.  
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However, in light of years of the Service attacks on FLPs, one must question the 

wisdom of such a de minimis contribution. 

(2) Limited Liability Companies.

Flexibility is the key with Limited Liability Companies. 

LLCs are rapidly gaining favor as an estate planning tool.  With the 

introduction of the “check-the-box” rules of the Small Business Job Protection 

Act of 1996, an LLC may elect to be disregarded, taxed as a corporation, or taxed 

as a partnership.  Most often, the choice will be made to be taxed as a 

partnership. Advantages to using an LLC are that state laws are more uniform as 

to LLCs than they are to the new partnership forms, and there also exists a larger 

body of case law on LLCs than there does on LLPs or LLLPs.  To the extent not 

superceded by state law or new cases, common law of partnerships will generally 

apply to the new partnership forms and LLCs. 

Several states, including Georgia, have very good LLC Acts that should 

help to support valuation discounts without the interference of Chapter 14 of the 

Internal Revenue Code.  An oversimplified summary of Chapter 14 is that for 

purposes of determining valuation and discounts, any restrictions in the 

agreement or organizational documents that are more restrictive than state law 

will be disregarded valuations for Federal estate and gift tax purposes.  In 1999, 

for example, Georgia made a few significant amendments to its Act which should 

serve to help support valuation discounts.  The most significant change now 

provides an LLC will not be deemed terminated until the occurrence of an event 

resulting in a “cessation of membership” with respect to the last remaining 
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member. Under prior law when any member incurred a cessation of membership 

event (previously a “withdrawal event”) such as death, assignment to creditors or 

bankruptcy, the LLC was deemed terminated unless continued by the affirmative 

action of all remaining members. Under the old law, it was more likely that an  

“accidental” termination could occur through oversight, by failure of the 

remaining partners to take action. 

  A few words of caution about LLC operating agreements.  As with any area 

of law and drafting, it is easy to fall into the trap of using a “form” with which one 

is comfortable, even if you developed it.  Sometimes these forms do not keep up 

with changes in the law. More to follow at Section II. 

  In both a partnership and LLC, it is possible to contribute additional 

appreciated assets after formation without worrying about adverse tax 

consequences under Section 351 of the Code. Doing so is not generally advisable, 

however, at least where estate planning is the primary concern, because where 

additional assets are contributed, the contributing partner has either increased 

his interest or made indirect (but taxable) gifts to the other partners, unless he 

makes corresponding gifts of partnership interests.  Rather, a new partnership 

should be formed in this case. 

An LLC more often than not will be the choice of entity for most new businesses 

unless:  

(a) a C or S corporation is required or needed for future merger, 

a planned reorganization, or if the entity plans to become publicly traded; 
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(b) a C-corporation is better due to special circumstances 

involving certain combinations of few assets, relatively low income, few 

owners, few employees and a “Zero Out” will work; 

(c) High distributable income so that an S-corporation makes 

sense from the standpoint of saving the FICA tax over the taxable wages 

base (i.e., re: dividends) and self-employment taxes;  

(d) An LLLP is a better choice from an estate planning 

perspective (and you are convinced you can avoid the Service’s 2036 

arguments); or  

(e) Certain other limited and specialized circumstances such as 

if state law does not allow for a professional LLC. 

 And as with an s-corporation the new provisions of Section 199A of the Code can 

make a very meaningful positive tax impact in many situations. 

 

II.  CHOICE OF ENTITY IN ESTATE PLANNING:  

VALUATION DISCOUNTS 

A.  GENERALLY. 

Valuation discounts are theoretically available for any entity.  Indeed, for many 

years, a C-corporation was one of the few available business entities other than 

partnerships, and there remains a wealth of case law on discounts in properly structured 

C-corporations.  Individuals and businesses have sought discounts for minority 

interests, lack of marketability, fractional interests in jointly owned property, blockage 

discounts for large holdings of publicly traded stock, built in gain taxes, dissolution 
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costs, and countless others.  The vast majority of new cases, however, reflect discounts 

for family partnerships (or LLCs).  Discounts can range from a very small percentage to 

as high as 60%.  In the last decade, the Service has been achieving some measure of 

success in its anti-FLP cases, including particularly the Strangi line of cases, including 

the final disposition of “Strangi III” (T.C. Memo 2003-145 (2003)) in the 5th Circuit’s 

decision of “Strangi IV,” at Strangi v. Commissioner, 417 F. 30 468 (5th Circuit, 2005).  

The Service is now using not only its challenges of deathbed formations and other 

egregious facts, but also its arguments under § 2036 of the Code.  

Notwithstanding recent successes of the Service, FLPs and family LLCs remain a 

viable planning tool.  However, there should always be business reasons for formation of 

an entity as evidenced by Kimbell v. U.S., (371 F. 3d 257, 5th Circuit, 2002), and as cited 

by Strangi.  These reasons should be addressed with the client as groundwork for any 

future IRS litigation.  The business reasons for formation should be stated in the 

partnership or LLC Operating Agreement.  These reasons can include, but are not 

limited to, the following: 

  (1) Maintain control of and manage entity assets; 

  (2) Increase the value of entity assets; 

  (3) Protect entity assets from claims of creditors; 

(4) Consolidate fractional interests in assets transferred to the entity; 

(5) Facilitate and simplify intra-family gifting and ownership; 

(6) Provide flexibility on business planning not available through trusts 

or corporations. 
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This is just a sample of business reasons.  Additional reasons should be analyzed, 

based upon the facts and circumstances of each case. 

Having valid business reasons for the formation of an estate planning vehicle is 

one of the most important issues in one’s ability to obtain discounts.   Other issues are 

often addressed by the IRS in valuation disputes, and the IRS has come up with a 

“laundry list” of questions the IRS now asks regarding formation of entities for estate 

planning.  A small sampling of these questions is listed below.  The IRS initial requests 

often include requests for copies of documents. 

In addition, to business reasons, it has become wise practice to alter how we deal 

with transfers of partnership interests.  Rapidly disappearing from the wise planner’s 

arsenal are the use of immediate and significant unified credit gifts and the practice of 

holding on to the general units until death.  For several years, in a properly drafted, run 

and documented partnership, the limited units would all be gifted out, with the senior 

generation retaining control through the general units.  This was a time of the client 

truly having their cake and eating it too.  In the new world of 2036 success, it has 

become more prudent to sell the general units.  In an ideal situation, one would sell the 

limited units over time at discounted values, with a final sale of the general units at a 

non-discounted value. 

B. Proposed 2704 Regulations. 

On August 2, 2016, the Treasury Department issued long awaited (or long feared) 

proposed regulations under IRC §2704 regarding the valuation of family owned 

businesses. 
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Valuation discounts are a major tax planning tool to reduce or eliminate federal 

estate and gift taxes as part of a comprehensive estate plan. Clients have used valuation 

discounts to transfer substantial amounts of their wealth tax-free, or at significantly 

reduced tax cost, from one generation level to the next. Discounts for lack of 

marketability (meaning the inability to quickly sell or monetize an asset) and for a 

minority interest (meaning the inability to control the liquidation of an entity's asset's, 

the entity's  distributions, the timing of the distributions and the management of the 

entity) have enabled clients to discount the values of gifts to family members and to 

discount an estate's value at the client's death. Valuation discounts generally range 

between 25% and 55% of the entity's underlying property values, depending on various 

factors. 

By way of background, Section 2704 was enacted in 1990 to address perceived 

abuses in estate and gift tax planning.  In oversimplified terms, 2704 provided, among 

other things, that if a restriction in a governing document (LLC operating agreement, 

partnership agreement, corporate Articles, bylaws or buy-sell agreement) is more 

restrictive as to transfer or liquidation requirements than default state law provisions, 

the restriction is ignored for purposes of valuation for estate and gift tax purposes if the 

transferor, or members of his family, control the entity immediately before the transfer.  

This is referred to as an Applicable Restriction, defined as a limitation on the ability to 

liquidate the entity in whole or part, which is more restrictive than default state law 

provisions. 

Notwithstanding §2704, discounts have been consistently upheld by courts in 

every circuit for in excess of 20 years, for several reasons, including:   
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1. Many (if not most) states have over time modified their default state law 

provisions to provide greater restrictions which have enhanced and supported valuation 

discounts. 

2. Discounts, in fact, are market reflective and legitimate! (e.g. a 20% non 

voting interest in a closely held family partnership is simply, actually and commercially 

not worth 20% of the entity's assets in an arm's length transaction!) 

 In fact, with very limited exceptions, nearly the only time discounts failed in court 

challenges by the IRS were due to significant formation or operational flaws, usually 

through being overly aggressive – e.g. such as, placing all assets in an FLP to the point of 

personal insolvency; not respecting the entity (paying personal living expenses out of 

entity); placing significant personal use assets in the entity [e.g. the residence]; and 

similar issues that were clearly abusive in nature. 

 Granted, the regulations are not a per se complete elimination of discounts.  But 

they will, if finalized, result in a significant reduction in discounts.  Case law and course 

of practice over the last 20 years have regularly sustained discounts in the 30-45% 

range, with some even exceeding 50%.  Under the new regulations, a range of 5-15% 

may be much more likely to be the best case scenario. 

 Effectively, what the regs do is virtually completely eliminate discounts for 

minority interest or lack of control, as well as significantly impact marketability 

discounts.  Discounts under other theories, such as (i) a liquidation cost discount; (ii) an 

undivided interest discount; (iii) a blockage discount [for very significant  holdings in a 

single stock] should potentially all remain available.  However, these have always been 
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relatively minor discounts, all or any two or three of which, if exist in a given situation, 

might only achieve a 5-15% discount. 

 How the regulations accomplish their result is quite complex, but it boils down to 

four major changes, summarized as follows: 

 (1) changes in §2704(a) as relates to the lapse of a "liquidation right" upon a 

transfer 

 (2) changes in 2704(b) which provides for certain (most) restrictions on the 

right to liquidate or demand full value to be disregarded in a valuation setting 

 (3) a three year bright line test, such that if a transfer is made within three 

years of death, any lapse of a liquidation right is deemed to occur at the time of death 

 (4) creation of a "Deemed Minimum Value" concept, such that in valuing an 

interest, it would be valued as if it had a right to "put" that value for sale at a value 

determined as the net asset value multiplied by the percentage interest, and without the 

old traditional discounts. 

 The provisions addressing the disregard of restrictions is very broad.  Previously, 

in valuing an interest, the appraisal could consider  restrictions that were provided in 

the default state law.  (An example is common provisions in most LLLP statutes that 

provide a limited partner cannot withdraw and demand fair value.)  Now, those will be 

ignored unless it is a mandatory provision, and even then, it is ignored if there are other 

state law provisions that could be used and are not as restrictive (e.g. assuming there are 

greater restrictions in an LLLP statute vs. in the traditional LP statute, the LLLP specific 

restrictions would be ignored). 
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 These regs apply to family entities: partnerships, LLCs and corporations.  Thus, 

in addition to the obvious impact on family partnerships and family LLCs, they will have 

an identical impact on closely held corporations, directly impacting the transfer tax 

benefits of re-capitalizing a corporation to provide voting and non-voting stock. 

 However, with Republicans now in full control of the presidency, house and 

senate, it is questionable at best if these new regulations will be finalized. 

C.   CHECKLISTS. 

Questions: 

(1)  Was the FLP created in conjunction with estate planning?  If so, 

what was it? 

(Note: You don’t want to have to answer “Yes; to reduce estate taxes,” i.e., be 

able to document business reasons, and try to detail these reasons in letters from 

the attorney, minutes, or otherwise.) 

(2) At whose suggestion was the FLP created?  (The answer will often 

be the attorney or CPA, and such professional should document the business 

reasons for the client, and avoid, if possible, correspondence that deals solely 

with valuation discounts.) 

(3) What notes were kept of the advice received? (There is no 

requirement to keep all records, and many records may be within the attorney-

client privilege or constitute work product.) 

(4)   Of what benefits was the Donor advised?  (Again, business reasons 

are essential.) 
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(5)   Did the Donor have a prior history of gift giving?  If so, provide the 

details.  (If so, the IRS will ask why not continue outright gifts?  Protection from 

creditors is one of many answers.) 

(6)   Why could the Donor’s assets no longer be managed as they were 

before the creation of the FLP? (1.  Failing health/mental capacity; 2. Desire to 

involve family members; 3. Other?) 

(7)   Describe the business purpose(s) for establishing the FLP. 

(8)   Explain why the business purpose(s) for establishing the FLP could 

not be achieved equally as well through the medium of a trust or through outright 

gifts of the underlying property. (A. Facilitate gifting; B. Consolidate partial 

interests; C. Creditor/divorce protection; D. Provide flexibility of business 

planning.) 

(9)   If the FLP consists of marketable securities held in brokerage 

accounts, explain whether the investment decisions are made by the general 

partner or by an investment advisor or manager who is responsible for the 

account and indicate whether this relationship has changed since the creation of 

the FLP.  (It would be helpful if you can show some involvement of all partners.) 

(10)   Did the children’s involvement in the family business change as a 

result of the FLP?  If so, explain how.  (Hopefully, you can say that the activity 

increased.) 

(11)   Were the other partners involved or consulted in the operation of 

the FLP?  If so, explain how and when. 

(12)   Were books and records kept?  If so, describe these records  
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Documents: 

(1)   All documents relating to the creation of the partnership (including 

bills) from any attorney, accountant, or firm involved in recommending the 

creation of the partnership or in drafting the partnership agreement.  (Watch 

what you say; recite business reasons when you draft these documents) 

(2)   Articles of incorporation of the general partner, if the general 

partner is a corporation. 

(3)   Minutes of all partnership meetings; if none, indicate the dates of 

all meetings and the business discussed.  (i.e., better to document the meetings  

as you go!) 

(4)  Evidence showing how the value of each partnership asset was 

arrived at as of the date: 

 (a) it was contributed to the partnership; 

   (b)   of each gift of a partnership interest. 

  (i.e., valuations) 

(5)   For each partnership explain/provide: 

How the asset was used by the donor since its acquisition and how the 

partnership has used the asset since (i.e., held for rental or investment, etc.; avoid 

personal use without fair rental) 

  (6)   For each gift or transfer of a partnership interest, provide: 

(a) any assignment of partnership interest prepared  (keep in 

partnership minute book) 

(b)    partnership amendment. 
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(7)   A statement describing the donor’s state of health at the time of the 

formation of the partnership and for the six-month period prior thereto. 

 

 D. OTHER THOUGHTS. 

As to the choice between a partnership or LLC, both entities can still result in 

substantial valuation discounts.  The extent of the discount will depend in part upon 

state law.  In many states, a limited partnership will result in deeper discounts.  Many 

states’ LLC acts provide that the death or withdrawal of a member terminates the LLC 

(but not Georgia), unless affirmatively continued. This provision reduces the discount 

available.  In many cases, it is preferable to utilize these discounts for sales transactions 

rather than gift transactions, in light of continuing IRS attacks on FLPs. 

It may also be appropriate to address a term limit in a partnership agreement.  

Initially, term limits were written into both LLC and partnership agreements prior to the 

“check-the-box” regulations to make certain the entity was taxed as a partnership.  It is 

still appropriate, particularly with a partnership, to include a term limit in the 

Partnership Agreement itself, (though not necessarily in the certificate filed with the 

Secretary of State).  The laws of most states contain more favorable default laws if it is a 

term partnership.  Among these provisions is generally the right to restrict the 

withdrawal of a limited partner in a term partnership, resulting in increased discounts. 

One other note on valuations.  A professional appraiser, preferably with Tax 

Court experience, should be engaged.  It is also important that any engagement letter 

NOT be worded to recite that the appraisal is for a specific purpose, such as for gifting. 
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Finally, to avoid the Service’s arguments under 2036, the senior generation 

should, as quickly as is reasonably possible, part with all voting control.  

 

E. LLCS USED FOR ESTATE PLANNING - DRAFTING AROUND 

HACKL CONCERNS 

 Beware Hackl!  In 2002, the Tax Court issued an opinion in Hackl v. Comm’r, 

118 T.C. No. 14 (3/27/02) that has caused much concern among estate planners.  If 

anything could go badly for the taxpayer, it all did in Hackl.  In Hackl, the family 

patriarch established an LLC with significant amounts of timberland.  He subsequently 

made numerous annual exclusion gifts over several years.  The IRS challenged the gifts 

and their valuations, resulting in significant tax.  Some key provisions of the Operating 

Agreement, as focused on by the IRS, included: 

(i)   Family patriarch appointed Manager for life, with 80% vote 

required for removal; 

 (ii)   Manager had no fiduciary duty to the other Members; 

(iii) distributions were in the sole discretion of the Manager; and 

   (iv) very limited transferability without Manager approval. 

In addition, the LLC had significant losses and was expected to continue in the 

red for several years.  The IRS determined the provisions of the Operating Agreement, 

coupled with the losses, meant that there was no “present interest.”  The Tax Court 

agreed. 

 How does one avoid a Hackl type argument?  There are several steps that can be 

taken: 
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(i) Do not appoint a Manager for life.  Some clients will, 

however, insist on as much control as possible.  If you have to vest sole 

authority in a senior generation family member, provide a reasonable 

mechanism whereby the other Members may remove the Manager, 

preferably by majority vote. 

(ii) Include recitals of fiduciary duties to the other Members. 

(iii) Ideally, provide Members with an unrestricted right to 

withdraw, although this runs contrary to many estate planning goals.  

Alternatively, consider requiring distributions quarterly or annually, at 

least in an amount sufficient to cover tax liabilities for pass-through 

income on the Members’ K-1. 

(iv) Provide for some transferability of interests.  If the LLC is 

primarily for estate planning, avoid a forced “put” or required buy-out 

provision, since this can effectively kill any discount for estate tax 

purposes unless the strike price is based on discounted value.  Include a 

section in the Operating Agreement that defines “permitted dispositions” 

to certain classes of individuals or charities, which rights may be exercised 

without the consent or approval or any other Member.  Such a transferee 

would not have to be accorded voting rights, but could rather be an 

Economic Interest Owner.  Alternatively, you could include a Crummey 

type provision which is arguably the best alternative.  Additionally, you 

could provide for transferability subject to a right of first refusal, though 

this could impact the discount to some degree. 
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Notwithstanding the foregoing, it is important to bear in mind the client’s specific 

estate planning purposes while drafting the agreement.  For example, if the intent in 

Hackl had been to make unified credit gifts, the document would have been very 

beneficial, since the present interest issue would not have mattered.  However, if the 

estate planning purpose is to make annual exclusion gifts, Hackl should be carefully 

considered. 

III. ISSUES APPLICABLE TO ALL ENTITIES 

 Regardless of the entity, operational formalities should be followed.  This will 

help ensure the entity is respected both from a tax standpoint and a liability and creditor 

protection standpoint.   

 A. OPERATIONAL SUGGESTIONS INCLUDE THE FOLLOWING: 

(1) written employment agreements for owner/employers.  This is 

especially important for an S-corporation with distributable profits over the 

“salary” amount. 

(2) use of competent legal and accounting professionals.  The small 

sums that may be saved by forming the entity “on the cheap” or using a cut-rate 

bookkeeper are not worth the savings. 

 (3) have written buy-sell agreements for all entities. 

 (4) if doing business in states other than the state of formation, file 

appropriate documents for a certificate of authority in that state. 

 (5) have annual meetings, and document them in written minutes. 

B. OPERATIONAL “REQUIREMENTS” INCLUDE THE 

FOLLOWING: 
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  (1) if appropriate, obtain a business license. 

  (2) maintain “good standing” status with the Secretary of State by 

timely filing annual registrations.  Failure to do so will result in administrative 

dissolution by the Secretary of State.  If one no longer has a legal entity, liability 

protection is lost. 

(3) file all tax returns, both state and federal income tax returns, and 

appropriate state “net worth” or other returns. 

  (4) title all business assets in the Company name. 

  (5) obtain a separate FEIN # (except for single member LLCs) 

(6) respect the entity in terms of keeping company and personal bills 

and revenues separate. 

(7) file and pay payroll and sales tax returns above all else!  In terms of 

“creditor protection”, more often than not the IRS is the creditor, and there is no 

avoiding personal liability for these taxes for an owner who has any significant 

involvement in the business. 

IV. LLC DRAFTING TIPS AND TRAPS. 

 Assuming that an LLC is in fact the correct choice, you do your client a great 

disservice if you simply throw together an Operating Agreement with no more thought 

than you would put into drafting a statutory healthcare power of attorney. 

Most law firms have a basic “form” Operating Agreement that was either 

acquired from a form manual or that one of the partners painstakingly drafted from 

scratch back when LLCs were first authorized under state law.  But have you taken the 

time to update your form?  There have been significant changes in statutory law in the 
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last several years in the LLC arena in several states.  Have you thoroughly read your 

Operating Agreement and do you really understand all of its provisions?  Does it cover 

the myriad of problems that can arise down the road?  Have you considered whether 

there are any estate planning concerns? 

A. OWNERSHIP - DEFINED 

Many “form” Operating Agreements define ownership in terms of relative capital 

account balances.  Although this may be an acceptable method in some circumstances, 

structuring ownership as a definition of capital accounts should generally be avoided.  

Consider the following example: 

  A & B form LLC, each contributing $10,000 for a 50% interest each.  

LLC buys an asset for $20,000.  Assume it produces little or no income 

and has generated few expenses, such as raw land held for investment or 

future development.  After 5 years, the asset has appreciated to $100,000.  

A & B now wish to admit C for a 1/3 interest, perhaps to help develop the 

land, with A & B each retaining a 1/3 interest.  (Remember, assume A & B 

still have capital account balances of $10,000 each.)  What amount should 

C contribute?  If C contributes $10,000, then A, B and C each will have a 

$10,000 capital account balance and each will own a 1/3 interest.  This 

results in an incredibly good result for C.  C has contributed only $10,000 

and received a 1/3 interest in a $100,000 asset.  By the same token, if C 

contributes $33,333 (1/3 of the value of the property), a “bad” result is also 

reached.  He now owns:   

   $33,333 
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  $53,333   (roughly 3/5) or a 62% interest. 

 This problem can usually be remedied by defining ownership in terms of 

“percentage ownership,” largely ignoring capital accounts for ownership purposes.  So 

long as allocations and distributions are made in accordance with ownership interests 

and liquidating distributions are made first in accordance with positive capital account 

balances, the allocations should still have “substantial economic effect,” a requirement 

under the Section 704 regulations.  (Note there are several methods for allocations to 

have substantial economic effect under the regulations.)  Of course, be sure to check 

state law to determine whether voting is per capita or pro-rata based on ownership 

interests, and whether you wish to provide a different vote under your agreement.  

Oftentimes, Members will wish to have an equal vote (i.e., per capita) even where 

ownership is unequal.  In such event, you may need to override default state law in the 

Operating Agreement. 

Granted, a good CPA or astute partnership tax attorney will inform you that there 

are ways to remedy the inequitable result from the above example through optional 

elections under the partnership provisions of the code.  However, these are generally 

rather complex provisions that are difficult for most practitioners and many accountants 

to follow, although following certain of these partnership code provisions is a 

requirement.  As such, it is often more practical simply to avoid structuring ownership 

in terms of capital account balances in order to reduce administrative complexity. 

 Structuring ownership in terms of capital account balances can be particularly 

problematic with family LLCs and family partnerships, particularly if non pro-rata 

distributions of income are made to certain Members.  In such event, the capital 
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accounts will be adjusted, which may cause unintended shifts in ownership.  This is 

especially true if income is disproportionately allocated and distributed to the senior 

generation.  This results in increased capital accounts, and thus increased ownership, 

which is generally contrary to most estate planning goals in family partnerships. 

B. QUORUM & VOTING 

 Quorum is an issue that should be given more than mere passing consideration, 

especially if the LLC Operating Agreement involves a number of individuals with 

minority interests.  All too often the basic form provision requires 100% for quorum.  So 

what happens when there is a dispute?  A disgruntled Member who is quick witted and 

realizes what the provision does (or one who is represented by counsel) will simply not 

allow quorum to be established, effectively locking down the operation of the company 

and perhaps forcing a judicial dissolution.  At the same time, quorum of too few can be 

equally problematic, unless the “Manner of Acting” provisions are also tightly drawn to 

prohibit a minority of owners from establishing quorum and thereafter acting on behalf 

of the company.  Admittedly, there may be circumstances where the clients genuinely 

want 100% quorum and/or unanimous vote.  In such events, the buy-sell provisions 

addressed below become all the more important. 

One alternate option is to provide for quorum at some amount between 51% and 

80%.  In such event, the “Manner of Acting” provision should provide for action by 

Members holding at least 51% of all Membership (voting) interests.  Note the difference 

here as compared to most corporate quorum provisions; in a corporation quorum may 

be as little as 50%, but once quorum is established, action may generally be taken by a 

majority of those present, or as few as 26% of the corporate shares! 
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C.  BUY-OUTS: RIGHT OF FIRST REFUSAL AND PUT PROVISIONS 

(1) Right of First Refusal.  Most LLC Operating Agreements have a 

basic “Right of First Refusal” (ROFR) provision.  Is this alone sufficient?  It is 

often advisable to add a “put” provision that guarantees a severance of ownership 

can and will occur if an irreconcilable dispute arises.   

The ROFR provision provides that if any Member receives an offer from a 

prospective third-party purchaser to buy any portion of his or her Membership 

Interest, he or she must first offer that interest to the remaining Members upon 

the same terms and conditions as received from the third-party purchaser.  The 

remaining Members then have a set time period in which to determine whether 

to exercise their right of first refusal and purchase the selling Member’s interest, 

or allow the sale to go through to a third party.  (Keep in mind that any such 

third-party purchaser would not be a “Member,” but would rather be only an 

Economic Interest Owner unless and until all of the remaining Members approve 

of the purchaser becoming a Member.)     

(2) Put Provisions.  The “put” is a fallback provision where a Member 

has not received an offer from a third party, yet wishes to either: (a) sell his or her 

interest to the remaining Members, or (b) purchase all of the remaining 

Members’ interests.  This provision is often called a “russian roulette” provision.  

A “put” provision is merely a fallback provision where no other agreement can be 

reached to settle a severance of ownership amicably.   

The “put” provision provides that a Member may, at any time, “put” his 

interest to the other Members.  In this instance, the selling Member would notify 

Chapter 2 
36 of 48



 

the remaining Members that he or she wishes to buy or sell at a given price.  The 

remaining Members then have a set period of time in which to exercise their 

option.  These purchasing or remaining Members have two options:  (1) They 

may sell their interests to the “selling” Member at the prorata price at which the 

selling Member has “put” the interest to them; (2) alternatively, they may 

purchase the selling Member’s interest at the price at which it was “put” to them.  

If the remaining Members have not taken any action within the defined period of 

time, the remaining Members are deemed to have accepted and at that point 

must purchase (rather than having the option to sell their interest) the selling 

Member’s interest. 

Bear in mind that a “put” provision can run afoul of estate planning 

purposes.  An LLC is often an ideal way to transfer assets (or value) to a 

descendant while effectively maintaining control in the senior generation for a 

period of time.  However, if a black sheep child has sufficient individual assets, 

the child can use such a provision to force the senior generation into an 

uncomfortable position, i.e., having to either buy out the child or being forced to 

sell the entirety of his or her ownership to the child.  The same is true even where 

there is no familial relationship.  The party “putting” his or her interest may end 

up being the one bought out, even if the intent was to acquire the interest of the 

other Members. 

(3) Forced-Out Provision.  As mentioned above, one problem with a 

“put” provision is that the Member wanting to buy out another Member may 

wind up finding himself bought out by exercising his “put” provision.  It is easy 
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enough to see why a “put” provision is often called russian roulette.  This can be 

particularly problematic when a Member owns a majority interest or is one of the 

larger percentage owners.  Oftentimes these Members wish to have a method to 

force out a minority owner.  This can be cured in part by having a separate 

provision for a forced sale.  One option, particularly in multiple member LLCs, is 

to provide that any Member may be bought out by affirmative vote of some 

percentage of the remaining Members.  For example, 80% of the Membership 

Interests may vote to buy out a minority Member.  In such event, it would be best 

to have an agreed-upon value of a 1% Membership Interest determined annually 

by a super-majority vote and reflected in annual minutes.  Such a value should 

probably be used only for purposes of a forced sale provision, although it could 

also be used for the purchase price in the event of death (although that may 

interfere with estate planning discounts). 

In drafting such a provision, especially if you are working with a Member 

who will own a majority interest, the attorney needs to be very careful and clear 

at the beginning of the representation as to whom he represents.  The 

engagement letter in such cases should probably reflect that the majority owner is 

the client, not the entity itself.  In any event, the minority owners need to be clear 

that the attorney is not individually representing them. 

(4) Buy-Out at Death.  What happens at the death of a Member?  One 

option is to provide for authorized transfers to defined “permitted transferees” (a 

spouse, children, or other family members).  Similar provisions are found in most 

well-drafted family partnership agreements.  Under this alternative, a Member 
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has an absolute right to transfer his interest to the transferee without triggering 

the ROFR provisions.  The primary drawback to this alternative is that one may 

end up in a partnership with others not of their choosing.  It is at this point that a 

put or forced sale provision can be important. 

A second option is to give the LLC itself and/or the other Members a 

limited window of opportunity in which to elect to exercise a right of first refusal.  

If not exercised, the transferee could either become a substitute Member or 

merely an economic interest holder.  If exercised, the question is at what price?  

Should it be the pro rata share of the value of the LLC assets?  Perhaps, but if so, 

there potentially will be no discount available for estate tax purposes.  

Alternatively, it could be valued at the value of the Membership Interest 

reflecting discounts for lack of marketability or minority interest.  These 

discounts can be significant (as much as 40% or higher), so it is essential that the 

issue be discussed with the initial Members up front and an informed decision 

made.  Additionally, it could be an “agreed value” that would be determined each 

year by the Members as to a 1% interest. 

Another alternative is to require repurchase at the death of a Member.  

This raises the same issues as the second option above, and will nullify any estate 

tax discounts unless the purchase price is defined as the value of the interest 

being purchased rather than the pro rata value of the underlying assets.  The 

purchase price will be the value included in any estate tax return.  In addition, a 

required buy-out at death can cause cash flow problems in many LLCs.  One may 
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wish to provide structured terms for such a buy-out (i.e., secured or unsecured 

promissory note at market rate of interest paid over some period of years). 

D. ALLOCATIONS AND THE 704 REGS 

Several key provisions should appear in the Operating Agreement relating to 

allocation of items of income and loss and liquidating provisions. 

 There are three accounting mechanisms relating to basis in an entity taxed as a 

partnership:  inside basis, outside basis and capital accounts.  Generally, a Member’s 

basis in his Membership Interest equals the sum of his capital account and his share of 

company liabilities, subject to limited exceptions dealing with certain liabilities. 

The regs provide an allocation under an Operating Agreement is valid if it 

satisfies any one of three tests: 

(1) If it has substantial economic effect (this is basically a safe harbor); 

(2) If it is in accordance with Membership Interests under Section 

704(b) and regs at 107.4-1(b)(3); or 

(3) If it is “deemed” to be in accordance with Membership Interests.  

 The first two tests share the same premise, that income and loss should be 

allocated to the Members who bear the correlative economic benefits and burdens of the 

allocation. 

 For an allocation to satisfy the first test, (the substantial economic effect test) it 

must meet two requirements: 

(1) It must have “economic effect” under the Capital Account Analysis 

Regulations; and 

(2) The effect must be substantial. 
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The regs further say that in order to have “economic effect”, (i) capital accounts 

must be maintained in accordance with 1.704-b(2)(iv), (ii) liquidating distributions 

must be in accordance with positive capital account balances and (iii) there must be an 

obligation to restore deficit capital account balances.  Once the economic effect test has 

been satisfied, the allocation must also be determined to be substantial under the –

1(b)(2)(iii) regs. (generally not a problem).  If these requirements are met, allocations 

will generally be respected as meeting the “substantial economic effect” safe-harbor test.   

 If an Operating Agreement has no provision to make up deficit capital accounts (a 

“deficit restoration obligation,” or “DRO”), the allocation provisions will fail the safe-

harbor test of substantial economic effect.  However, the second test, that allocations “be 

made in accordance with Membership Interests,” will be met, so long as either: (a) there 

are no special allocations made, or (b) if such special allocations are made, they are 

reflected in the Member’s capital accounts.  Under the alternate test for economic effect 

(1.704-1(b)(2)(ii)(d)), an allocation is valid, even without a DRO, if income and losses 

are charged to properly maintained capital accounts and any such loss does not result in 

a deficit capital account.  In order to prevent deficit capital accounts, a Qualified Income 

Offset and Minimum Gain Chargeback provision are required.   

In summary, if you are going to have a provision which specifically does not 

require the makeup of deficit capital accounts (which provision should almost always be 

specifically included in an Operating Agreement), certain additional provisions are 

necessary.  These include a qualified income offset and minimum gain chargeback, and 

a provision specifying that liquidating distributions be made first in accordance with 
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positive capital account balance and then in accordance with Membership Interest.  

These provisions operate to ensure that no Member maintains a deficit capital account.   

E. DISTRIBUTIONS 

 Distributions under the Operating Agreement may be either required or made in 

the Members’ discretion.  If discretionary, consider adding a provision to require 

distributions to pay tax liabilities.  However, this method has two potentially negative 

effects.  First, it reduces the bargaining power to freeze out a creditor and make an LLC 

assignee interest unappealing.  It also reduces the effectiveness of keeping a black sheep 

child in line when used for estate planning purposes.  However, it does reflect a 

fiduciary duty and helps to counter some of the arguments raised in Hackl and other 

recent IRS attacks of family LLCs and family partnerships.  A sample provision is as 

follows: 

“Distributions to Pay Tax Liabilities.  In no event will Reserves be 

set at such a level so that distributions will not be available to at minimum 

satisfy each Member’s tax liability on such Member’s share of Company 

taxable income.  At minimum, the Company shall: 

“(a) distribute to each Member on or prior to the fifteenth 

(15th) day of each April, June, September and January an amount equal to 

twenty-five percent (25%) of the Company’s taxable income attributed to 

each such Member during the preceding taxable year of the Company 

multiplied by the sum of the maximum federal and State of _______ 

income tax rates in effect for an individual taxpayer filing as a single 

person for such taxable period; and 
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“(b) distribute to each Member within sixty (60) days after 

the close of the taxable year of the Company, an amount equal to that 

portion of the Company’s taxable income attributed to each such Member 

during the prior taxable year of the Company multiplied by the sum of the 

maximum federal and State of ______ income tax rates in effect for an 

individual taxpayer filing as a single person for such taxable income 

during such taxable period, reduced by that amount paid under Subsection 

(a) above during such taxable period.” 

F.   DAY-TO-DAY MANAGEMENT; AUTHORITY; LIMITATIONS 

 There are two basic ways to manage an LLC:  (a) member-managed or (b) 

manager-managed, reserving to the Members collectively only certain decision-making 

rights (such as liquidation, admission of new Members, etc.).  An Operating Agreement 

is, however, a flexible document, and one can draft as much or as little authority as the 

client wishes to any management committee.  If a management committee is appointed, 

care should be taken to provide for appointment of successors, terms of office, 

resignation and removal procedures and the like.  In addition, a properly drafted 

Operating Agreement should clearly set forth both quorum and voting procedures not 

only for Members, but also for Managers, if manager managed, as addressed elsewhere 

herein.  Any limitations on authority of the Managers and Members should be addressed 

both in the Operating Agreement and recited in the Articles to be effective as to third 

parties.  In fact, to avoid apparent authority concerns, it is essential such limitations be 

in the Articles to be effective as to third parties.  Otherwise, each Member will have 

apparent authority to bind the LLC. 
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 A provision to limit the authority of Members in a manager-managed LLC is as 

follows:  

“Unless duly authorized in writing to do so by the Managers of the 

Company and recorded in the Minute Book of the Company, no attorney in 

fact, Member, employee or other agent of the Company shall have any 

power or authority to bind the Company in any way, to pledge its credit or 

to render it liable pecuniarily for any purpose.  No Member shall have any 

power or authority to bind the Company unless the Member has been duly 

authorized by the Managers in writing to act as an agent of the Company 

in accordance with the previous sentence.” 

 Limitations may also be placed on the Managers’ authority to bind the LLC; for 

example: 

 “Contracts and Leases; Limitations.  Except as limited herein, the 

Company may enter into such leases and contracts (employment, supply, 

distributor, etc.) as the Managers deem to be in the best interests of the 

Company, upon such terms and conditions as the Managers determine. 

 “Notwithstanding the foregoing, NO: 

 (i) contract for goods or services with anticipated or 

actual  total annual payments in excess of $50,000;  

 (ii) lease or purchase of equipment, machinery or assets 

with  

   (a)  a one time payment of over $20,000,  
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 (b) total annual or annualized payments over 

$50,000,  

   (c) cumulative payments over $100,000; or 

(d) a lease term (original term or as extended via 

renewals) in excess of 12 months;  

 (iii) employment contract with annual or annualized 

 compensation in excess of $40,000;  

 (iv) bonus or incentive to any employee, whether or not a 

Manager; 

“shall be binding upon the Company unless approved in writing and 

signed by all Managers.  In addition to the foregoing, all matters required 

to be approved by the Managers (and all actions by the Members) shall be 

in writing and recorded in the Minute Book of the Company. 

“Should any such contract, lease, or agreement be entered into without the 

requisite approval and signatures of the Managers, such contract shall be 

voidable by the Company at the discretion of the non-signing Manager; 

and in the event the Company is held pecuniarily liable for the rescission 

or voidance of any such agreement, the Manager so responsible for its 

execution shall be personally liable to the Company for such amount of 

pecuniary liability.” 

 Each Member’s authority can be limited in any manner as the Members may 

agree.  The foregoing is but one example of an area in which authority may be 

specifically limited. 
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G. CAPITAL CALLS 

 A “Capital Call” provision is an essential provision that is often paid little heed.  

Most Operating Agreements provide additional capital contributions may or shall be 

made if approved by the membership.  The problem arises with the next common 

sentence:  “In such event, the Members shall have the opportunity (but not the 

obligation) to participate in such contributions pro rata in accordance with their 

ownership interest.” 

 Where ownership is defined in terms of capital account balances, no problems 

arise.  Non-contributing Members end up with proportionately reduced capital 

accounts, and thus, reduced ownership. 

 However, where ownership is not based on capital accounts, a fairness issue is 

raised.  Granted, if the 704 regulations are followed, fairness may prevail in the end 

(upon dissolution) since liquidating distributions will be made in accordance with 

positive capital account balances.  However, during the short term other Members may 

not see it that way.  For example, suppose an LLC has four equal Members, and a capital 

call of $100,000 is approved.  If all Members contribute, the contribution is $25,000 

each.  If, however, one does not contribute, the remaining three Members would need to 

contribute $33,333 each.  In such event, the three contributing Members would likely 

want increased ownership to reflect their new contributions. 

 You should carefully consider this issue when drafting the Operating Agreement.  

Provisions could be drafted to trigger a forced sale from the non-contributing Member 

for a portion of his ownership.  Another option would be to provide a formula that 
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would reduce ownership of non-contributing Members.  Alternatively, disproportionate 

allocations could be made until the investment is recouped. 

H. OFFICERS 

 Most LLC statutes do not specifically provide for “officers,” but provisions for 

officers may be made in the Operating Agreement.  If officers are designated, their 

duties and authority should be clearly delineated in the Operating Agreement.  In 

addition, any restrictions on their authority should be recited in the Articles of 

Organization, even if it is a general statement that provides the officers authority is 

limited “as set forth in the company’s written Operating Agreement, as may be amended 

from time to time.”  A Member/Officer of an LLC will otherwise have apparent authority 

to bind the LLC, and recitals in the Articles of Organization is the best, if not only, way 

to adequately negate apparent authority as to third parties. 

I. AMENDMENT 

Many Operating Agreement forms require unanimous consent for amendments.  

Is this really wise?  It may become particularly problematic where the LLC involves 

multiple Members.  There are two competing issues in analyzing the proper percentage 

vote to require:  (a) ensuring that a large enough vote is required to avoid unfairness or 

blatant bias against an out-of-favor minority Member, and (b) ensuring that there is, in 

fact, some flexibility in the agreement.  A range of 75%-90% approval for amendments 

to the Operating Agreement is often ideal; this ensures some amount of flexibility.  If 

desired, a higher percentage or unanimous vote could be required for “major” 

amendments (such as amendments that alter distributions or change management 

structure or functions). 
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I.  Introduction.  

 People react to the loss of a marriage in different ways. Some begin working out 

again.1 Others redecorate.2 One woman responded to the demise of her 28 year marriage 

by inviting anarchy into her home: “Overnight, the home I had lived in for 12 years 

became a seven person anarchist collective, run by consensus and fueled by punk music, 

curse-studded conversation and food scavenged from Dumpsters.”3 

 And, of course, sometimes they do the craziest thing of all – they get remarried, 

putting their faith in the institution that failed them before.4 

 This outline addresses estate planning for multi-marriage/blended families. The 

prevalence of divorce in our society and the particular needs raised by multi-marriage 

families – some of which are peculiar to second and third marriages – make this an area 

deserving of separate study. Unfortunately, much of the modern estate planning 

literature focuses on sexier, but less commonly encountered scenarios, while failing to 

offer instruction on what is a large portion of an estate planner’s practice. The estate 

planner needs to be familiar with the issues and concerns common to multi-marriage 

families in order to address adequately the needs of such families in the estate plan. 

Multi-marriage families frequently require heightened counseling, increased sensitivity 

and vast stores of patience while testing the depth and variety of the estate planner’s bag 

of tricks. In addition, because the estate planner may be called on prior to the 

dissolution of a marriage, or in anticipation of the second or third marriage, this outline 

                                                
1 Bill Pennington, Baby Boomers Stay Active, and So Do Their Doctors, THE NEW YORK TIMES, Apr. 16, 2006. 
2 Jill Brooke, Personal Style, Unleashed by Divorce, THE NEW YORK TIMES, Mar. 23, 2006 
<http://www.nytimes.com/2006/03/23/garden/23divorce.html?8pdc=&pagewanted=print> 
3 Seymour, Essay:  Inviting Anarchy into my Home, THE NEW YORK TIMES, Mar. 9, 2006 [online]. 
4 See Section II. B. 2 infra. 
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offers guidance when working with troubled marriages and at the beginning of a new 

marriage. 

II.  Prevalence of Multi-Marriages. 

 Multi-marriages abound in our society due to the high number of marriages 

ending in death and divorce. 

 A.  Georgia Statistics. 

In 2002, there were 55,432 reported marriages and 21,308 divorces in 

Georgia.5 In 2003, the last year that divorces were reported by the state, there 

were 60,252 marriages and 27,693 divorces.6   

 

 

 

 

 

 

 

 

 

In 2004, there were 69,897 reported marriages in Georgia.7  In 2009,, 

there were 63,640 reported marriages in Georgia.8 

                                                
5 Births, Marriages, Divorces, and Deaths: Provisional Data for May 2005, NATIONAL VITAL STATISTICS 
REPORTS, Centers for Disease Control and Prevention, Dec. 22, 2005. 
6 Id. 
7 Id. 
8 Births, Marriages, Divorces, and Deaths: Provisional Data for 2009, NATIONAL VITAL STATISTICS 
REPORTS, Centers for Disease Control and Prevention, August 27, 2010. 
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Despite the number of divorces each year, married-couple families 

continue to constitute the largest percentage of households in Georgia:9  

 B.  National Statistics. 

  1.  Incidence of Marriage and Divorce. 

Approximately fifty percent of marriages nationwide end in divorce, 

although the figure appears to be plateauing.10 At the same time, people 

are marrying later. In 2005, the median age of first marriage was 27.1 

years for men and 25.8 years for women, up from 23.2 and 20.8 years in 

1980.11 

This is largely consistent with a U.S. Census Study released in 2005 

(the “2005 Study”) using earlier data that found the median age in 2003 

for men at marriage was 27; the median age for women was 25.12 

For marriages that ended in divorce, the 2005 Study found that the 

first marriage typically lasts approximately eight years (8.2 for men; 7.9 

for women) with separation after seven years.13 The median duration 

between the first divorce and remarriage for individuals who remarry was 

a little over three years – 3.3 years for men, 3.5 years for women. Second 

marriages ending in divorce last slightly longer for men and about the 

                                                                                                                                                       
 
9 Georgia Population and Housing and Narrative Profile: 2004, U.S. CENSUS BUREAU.  
10 Lauren J. Wolven, An Estate Planner’s Guide to Advising Couples About Divorce, 31 Est. Plan. J. 427 n.1 (Sept. 
2004).  
11 Americans Marrying Older, Alone More, See Households Shrinking, Census Bureau Reports, U.S. CENSUS 
BUREAU NEWS, May 25, 2006 [online]. 
12 Number, Timing, and Duration of Marriages and Divorces: 2001, U.S. CENSUS BUREAU, released Feb. 2005 
(the “2005 Study”). 
13 Id. at 4. 
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same for women: 9.2 years and 8.1 years, respectively.14 According to a 

New York Times article, the divorce rate for second marriages is 

approximately sixty percent.15 

Interestingly, there is statistical support for the “seven year itch” as 

shown in the following graph from the 2005 Study:16 

 

  2.  Incidence of Remarriage.   

While an older source estimates the remarriage rate at 

approximately seventy-five percent,17 the 2005 Study found a remarriage 

rate approaching fifty percent, slightly higher for men than women.18 

                                                
14 Id. at 9. 
15 Elizabeth Olson, Widowers are Eager for Another Whirl, THE NEW YORK TIMES E2 (June 1, 2006). 
16 2005 Study, supra note 12, at 10. 
17 Nancy Boxley Tepper, Estate Planning  for Second Marriages, Tr. & Est. 16 (Sept. 1981). 
18 2005 Study, supra note 12, at 7. 
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Among those who had remarried by 2001, the median age at second 

marriage was approximately 35 years for men and 33 years for women.19 

    3.  Marriages Ending at Death. 

 Marriages not ending in divorce ultimately end at death. In the 

 2005 Study, the median age at widowhood was as follows:20 

Class Median Age at 
Widowhood (in 

years) 
White Males 61 

White Females 60 

Black Males 56 

Black Females 54 

  

The remarriage rate for widowers appears to far exceed the 

remarriage rates for widows. The high number of widowers remarrying 

and the ways in which widowers express their grief has produced the 

adage “when there is a death in a marriage, women mourn, men replace.”21 

According to a New York Times article: 

Over all, there are no government statistics on the number of 
widowers who remarry. Yet the Census Bureau estimates that 10 
times as many widowers as widows over 65 remarry, though there 
are fewer older men than older women. 

 
Whether widowers remarry at a higher rate than divorced 

men is difficult to say. No official statistics are kept of that either. 
But marriage counselors believe that widowers are more likely to 
remarry than divorced men. 

                                                
19 Id. at 8. 
20 Id. at 9. 
21 Olson, supra note 15. 
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If widowers do remarry, it usually does not take them long. 

In the  1930’s a University of Pennsylvania sociologist, Ray H. 
Abrams, even identified a typical time frame, which remains the 
accepted average to this day. 

 
Using Who’s Who in America, Abrams compared the date of 

the first wife’s death and the date of the second marriage for 1,300 
men. He found that the average length of time between marriages 
was about two-and-a-half years.22 

  

 In summary, the high number of marriages ending in divorce and death, 

combined with a remarriage rate approaching fifty percent for males, creates a large 

pool of potential multi-marriage families each year in Georgia. For reasons more fully 

discussed below, the trauma inflicted by a relationship loss and the relatively short 

period between first and second marriages (or between the death of one spouse and 

remarriage) also means that many multi-married individuals have not fully put to rest 

the emotional issues surrounding the loss by the time they appear in the estate planner’s 

office. These unresolved emotional issues can weigh greatly on the client’s mind when 

evaluating potential choices in an estate plan. 

III.  Special Challenges Presented By Multi-Marriage Families. 

 Multi-marriage families often feature what this author refers to as the 

aggravating circumstances of estate planning; that is, those factors which when present 

make the estate planner’s job much more difficult. These factors include: (1) unresolved 

emotional issues impacting or clouding the decision-making process; (2) children from 

prior relationships; (3) obligations to a previous spouse/children through a divorce or 

support agreement or decree; (4) antenuptial agreement; (5) inherited assets/family 

                                                
22 Id. Note that, if this statistic is correct, widowers remarry more quickly than do men following divorce. See supra 
note 12 and accompanying text. 
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assets and desire to keep separate; (6) substantial age differences in spouses (the 

May/December romance); and (7) wealth differences in spouses (fiscal unequals). 

 A.  Unresolved Emotional Issues Impacting or Clouding Decision- 

        Making Process. 

  A popular divorce recovery book, Rebuilding:  When your 

Relationship  Ends, contains a description of divorce as “metaphorical surgery 

which affects all  areas of life of the individual.”23 

  The authors provide a pyramid of nineteen rebuilding blocks symbolizing 

 the steps an individual must take in recovering from a relationship loss.  

 According to the authors, the individual progresses from the bottom row (denial, 

 fear, etc.) upward, the ultimate goal being freedom:24 

                                                
23 Bruce Fisher and Robert Alberti, Rebuilding: When your Relationship Ends ix (3d ed. 2006). 
24 Id. at 4-22. 

Chapter 3 
9 of 42



 

 

 

  Although recovery time varies, the authors note it may take as much as five 

 years for an individual to reach the top of the pyramid: “For most of us it’s a 

 difficult journey.  Some people don’t have the strength and stamina to make it to 

 the top; they stop off somewhere on the trail.  Some of us are seduced into 

 another important love relationship before learning all that we can from the pain.  

 They too drop out before reaching the top, and they miss the magnificent view of 

 life that comes from climbing the mountain.”25 

                                                
25 Id. at 5. 

Chapter 3 
10 of 42



 

  Remember from our discussion above that on average divorced individuals 

 who remarry do so in approximately 3.3- 3.5 years; men who remarry following 

 the death of a spouse remarry in approximately 2.5 years.  You may be 

 thinking your client has reached openness, love, perhaps trust, but in 

 actuality he or she may just be stuck on anger! 

  Also, keep in mind that the client’s last encounter with a lawyer may have 

 been in the context of an adversarial divorce.  Depending on her satisfaction with 

 the outcome, she may think of lawyers as vicious, combative, hurtful or devoted 

 to their own self-interest.   

 Even if you are able to communicate well with your clients, you may find 

they have issues in communicating with one another.  Discussions over how to 

treat children from previous relationships and other emotionally charged topics 

may snowball into confrontations in your office.  These conflicts arising in the 

lawyer’s office during the estate planning process may recall battles over custody, 

assets, alimony, etc. from the previous divorce, which triggers further 

impediments to concluding successfully the estate plan. 

  Trisha Yearwood has a song, The Woman before Me: 

  The woman before me 
  Must have been hard on you 
  'Cause that hurt in your eyes 
  I never put you through. 
  Sometimes I think 
  You must be talking to 
  The woman before me and you.26 

                                                
26 Trisha Yearwood, The Woman Before Me, on Trisha Yearwood (MCA Nashville 1991);  Ginger Kolbaba,  
Clearer Connection, CHRISTIANITY TODAY.COM (viewed Mar. 21, 2006) 
<http://www.christianitytoday.com/mp/2006/001/4.44.html:> 
 

Chapter 3 
11 of 42



 

 
  As you counsel remarried couples, you should anticipate conflicts arising 

 from unresolved emotional issues from previous relationships.  Depending on 

 where your clients are in the recovery process, an estate plan may be rejected 

 even though objectively it provides the optimal solution to the client’s dispositive 

 and estate tax goals.  A client may not even be aware that his current emotional 

 state clouds his ability to make rational decisions. 

  Effectively planning for clients with unresolved emotional issues may be  

 aided by your anticipating some level of conflict, frustration and anger in the 

 process. In addition, you should expect estate planning for multi-married couples 

 to take longer than it does for first marrieds. 

 Taking the time to obtain information about the client’s past, his previous 

relationship, the period of time between the end of the last relationship and the 

starting of this one and asking (however gently) what the client did in mourning 

over/recovering from the prior relationship may assist your counseling the client 

more effectively. 

  When conflicts do occur, it can be comforting to note that the client may 

 be talking to “the lawyer before me and you”. 

 B.  Children from a Prior Relationship. 

When one spouse has children from a prior relationship, the estate 

planning becomes challenging, when both spouses have children from prior 

relationships, the estate planning becomes complicated and when both spouses 

have children from prior relationships, plus one or more children from the 

current relationship, the estate planning becomes exponentially more difficult. 
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Each parent wants to favor his or her own biological children. Neither 

wants the divorced biological parents to have access to any of the assets upon 

death. If the biological parent is somewhat estranged from his children from a 

previous relationship, the new spouse may be less understanding of the biological 

parent’s desire to treat his and their children equally. Recriminations ensue. 

You may find that the relationship with the ex-spouse isn’t the only 

dysfunctional relationship in the family.  Divorce can severely damage the 

parent/child relationship for custodial and noncustodial parents. 

In extreme cases, the ex-spouse may be responsible for intentionally 

sabotaging the relationship with the non-custodial spouse.  Despite language in 

divorce agreements prohibiting disparagement of either spouse in front of the 

children, many parents do so. A psychiatrist has identified a disorder called 

parental alienation syndrome (“PAS”), defined as “a childhood disorder that 

arises almost exclusively in the context of child-custody disputes. Its primary 

manifestation is the child’s campaign of denigration against a parent, a campaign 

that has no justification. It results from the combination of a programming 

(brainwashing) parent’s indoctrinations and the child’s own contributions to the 

vilification of the target parent.”27  If PAS is present, the non-custodial parent’s 

relationship with the child may be virtually destroyed.  According to Gardner, as 

of May 2003, 22 states had recognized parental alienation syndrome. 28 

                                                
27 Richard A. Gardner, Basic Facts About The Parental Alienation Syndrome 
http://www.rgardner.com/refs/pas_intro.html (online).  Dr. Gardner has labeled PAS “a form of emotional abuse. In 
a way, it may be even more detrimental than physically and/or sexually abusing a child.”  Gardner, Parental 
Alienation Syndrome (2nd Edition) Creative Therapeutics, Inc.,  Addendum I—June 1999. 
28 Gardner, Court Rulings Specifically Recognizing the Parental Alienation Syndrome in the US and Internationally 
(Document last updated 05/23/03: 77 items). 
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And it’s not just the parents whose estate planning is impacted:  consider 

the grandmother choosing among the objects of her bounty her own children, 

step-children, grandchildren, step-grandchildren and adopted grandchildren.  

How is the grandmother to distinguish among them?  Whom shall she favor?  

Particularly if her child is in a second or third marriage, the grandmother may 

have concerns that her child will not be married to the mother of the step-

grandchild by the time of her death.   

Not only is it the minor children who may be angry that daddy or mama 

has found someone new, adult children may harbor deep resentment toward the 

new spouse. See Section III. F. infra. 

 C.  Obligations to a Previous Spouse/Child Through a Divorce or   

       Support Agreement or Decree. 

 Obligations to a previous spouse or children may have estate planning 

implications. Many divorce and other support agreements are structured to 

protect the ex-spouse or child from the untimely death of the person responsible 

for providing support. The estate planner needs to be aware of any ongoing 

support obligations to an ex-spouse or to any children. The support document 

needs to be reviewed and considered.  The estate planner should confirm that 

trusts that were to have been created or funded have been so funded. 

 D.  Antenuptial Agreement. 

 An antenuptial agreement may provide not only for the disposition of 

assets upon divorce, but also upon death.  When an estate planning client 

indicates that he or she has signed an antenuptial agreement with his/her 
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current spouse, it needs to be reviewed for estate planning implications.  Keep in 

mind that some antenuptial agreements may contain “sunset” provisions 

pursuant to which the antenuptial agreement terminates after a defined period of 

marriage. 

 For more on antenuptial agreements, see Section V. infra. 

 E.  Inherited Assets/Family Assets and Desire to Keep Separate. 

 Inherited assets or family assets present a special concern.  Consider the 

 father whose children live on adjoining lands, gifted to them over the years.  He 

more than likely will want to ensure that his new spouse, should she survive him, 

be permitted to live in the house, but will not want the house passing outright to 

her children. In that situation, a life estate or placing the house in a QTIP trust 

may be appropriate. See Sections VI. A. 1 and VI. A. 5 infra. 

 F.  Age Differences in Spouses (the May/December Romance).   
 

Substantial age differences present a problem, and not just because of the   

special rules that may apply in computing minimum required distributions   

where  the retirement plan participant is more than 10 years older than his 

spouse.29 

                                                
29Natalie B. Choate, Life and Death Planning for Retirement Benefits: The Essential Handbook for Estate Planners 
§ 1.3.03 (7th ed. 2011, as updated on September 23, 2016). 
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  From AARP website:  

 
• Robert Duvall and Luciana Duval.  Age gap:  41 years. 

 
• Alec Baldwin and Hilaria Thomas.  Age gap:  26 years. 

 
• Joan Collins and Percy Gibson. Age gap: 32 years.  

 
• Harrison Ford and Calista Flockhart. Age gap: 23 years. 

 
• Sam Taylor-Johnson and Aaron Taylor-Johnson. Age gap: 23 years. 

 
• Donald Trump and Melania Trump. Age gap: 24 years.  

 
The children of the elder spouse may resent the younger spouse. Consider 

General Chuck Yeager.  His 2003 marriage to Victoria Scott D’Angelo - a woman 

36 years his junior – younger, in fact, than his adult children – triggered a 

dispute with his four adult children that estranged the retired general and test 

pilot from his children.30 

  Prior to his remarriage, General Yeager’s adult daughter lived next door to 

 him and managed his money following his first wife’s death.  His attempts to 

 resume management of his finances following his remarriage were resisted 

 vigorously by his adult children. 

In 2004, a Nevada County Superior Court judge ordered Yeager’s adult 

daughter to repay almost $1 million in funds received through the sale of family 

assets.  In 2008, the California Third District Court of Appeal ruled against the 

daughter, finding that she breached her duty as trustee in the sale of certain 

                                                
30 Shawn Hubler, Chuck Yeager Wins Round in Heir Battle, LOS ANGELES TIMES (April 21, 2006) (online). 
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property, but failed to award punitive damages as requested by General Yeager 

and Victoria.31 

 G.  Wealth Differences in Spouses (Fiscal Unequals). 

  Worth Magazine published a feature in July 2004 on “fiscal unequals”; 

 that is, marriages between spouses from vastly different economic backgrounds 

 with attendant disparities in resources at the time of marriage.32 Spouses may 

 find themselves with competing values and attitudes causing tensions in the 

 relationship: 

The core problems that drive these tensions, as in all relationships, 
are lack of self-knowledge and poor communication. Unfortunately, unlike 
relationships between people of similar economic standing, those of fiscal 
unequals come freighted with an additional layer of mistrust, anxiety and 
fear that can thwart attempts to identify each partner’s values, attitudes 
toward money and life goals. When these conflicts lie unacknowledged by 
either or both spouses, they often spell disaster for the relationship.33 

 

  Fiscal unequals also may experience unease as their respective children 

 age, each with lifestyles and educational opportunities commensurate with those 

 of the biological parent.34  

 

 

 

 

 

                                                
31 Yeager v. D’Angelo, http://www.fearnotlaw.com/wsnkb/articles/yeager_v_dangelo-22023.html  (Cal. Ct. App.  
2008) (last visited September 28, 2015). 
32 Dwight Cass, For Richer, For Poorer – Marriages of Fiscal Unequals, WORTH MAGAZINE (July 2004) 
(online). 
33 Id.; see also Tamar Lewin, A Marriage of Unequals, THE NEW YORK TIMES (May 17, 2005 
34 Lewin, supra note 33. 
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IV.  Act One — The Troubled Marriage. 

 A.  Ethical Issues. 

  From time to time, an estate planning client will drop hints (subtle or 

 otherwise) that his or her marriage is not doing well.  Perhaps she confides that 

 her favorite movie is War of the Roses; he might remark casually that his 

favorite  song is U2’s I Still Haven’t Found What I’m Looking for. 

  If you currently represent or have represented both spouses, a 

 contemplated or pending divorce puts you in a difficult ethical position:   

  Example # 1 (the current clients):  You currently represent Bob and 

Carol,  both of whom have signed an engagement letter from you acknowledging the 

 joint relationship and that there are no confidences as between the three of you.  

 One day, Bob casually remarks that Carol is carrying on an affair and he plans to 

 leave her and wants you to revise his draft will to eliminate Carol.  Can you drop 

 Carol and represent Bob? 

 Example #2 (the former clients):  You represented Bob and Carol in 

preparing their wills and powers of attorney two years ago.  Carol comes to you 

and asks you to revise her estate plan because she and Bob are getting divorced 

over his compulsive on-line gambling habits.  She wants to remove any mention 

of Bob in her estate planning documents.  Can you accept the representation? 

  The ABA Model Rules distinguish between conflicts involving current 

 clients (Rule 1.7) and former clients (Rule 1.9).  Georgia Rule of Professional 

 Conduct 1.7 blends current and former client concepts, while Georgia also retains 

 a separate Rule 1.9. 
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  Georgia Rule 1.7, Conflicts of Interest:  General Rule, provides: 

(a) A lawyer shall not represent or continue to represent a client if there is 
a significant risk that the lawyer's own interests or the lawyer's duties 
to another client, a former client, or a third person will materially and 
adversely affect the representation of the client, except as permitted in 
(b). 
 

(b) If client informed consent is permissible a lawyer may represent a 
client notwithstanding a significant risk of material and adverse effect 
if each affected client or former client gives informed consent, 
confirmed in writing, to the representation after: 

1. consultation with the lawyer, pursuant to Rule 1.0(c); 
2. having received in writing reasonable and adequate information 

about the material risks of and reasonable available alternatives 
to the representation, and 

3. having been given the opportunity to consult with independent 
counsel. 
 

(c) Client informed consent is not permissible if the representation: 
1. is prohibited by law or these Rules; 
2. includes the assertion of a claim by one client against another 

client represented by the lawyer in the same or substantially 
related proceeding; or 

3. involves circumstances rendering it reasonably unlikely that the 
lawyer will be able to provide adequate representation to one or 
more of the affected clients. 
 

(d) Though otherwise subject to the provisions of this Rule, a part-time 
prosecutor who engages in the private practice of law may represent a 
private client adverse to the state or other political subdivision that the 
lawyer represents as a part-time prosecutor, except with regard to 
matters for which the part-time prosecutor had or has prosecutorial 
authority or responsibility. 

 

The maximum penalty for a violation of this Rule is disbarment.35 

                                                
35   Comment 3 to Georgia Rule 1.7 provides that “[i]f an impermissible conflict arises after representation has been 
undertaken, the lawyer should withdraw from the representation.” The Georgia version of Rule 1.7 differs markedly 
from the ABA Model Rule 1.7, which reads as follows: 
 Conflict of Interest: General Rule.  

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a 
concurrent conflict of interest. A concurrent conflict of interest exists if: 
(1) the representation of one client will be directly adverse to another client; or 
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Georgia Rule 1.9, Conflict of Interest:  Former Client, provides: 

(a) A lawyer who has formerly represented a client in a matter shall not 
thereafter represent another person in the same or a substantially related 
matter in which that person's interests are materially adverse to the 
interests of the former client unless the former client gives informed 
consent, confirmed in writing.. 
                                                                    … 
                                               
(c) A lawyer who has formerly represented a client in a matter or whose 
present or former firm has formerly represented a client in a matter shall 
not thereafter: 

  (1) use information relating to the representation to the disadvantage of  
  the former client except as Rule 1.6: Confidentiality of Information or Rule 
  3.3: Candor Towards the Tribunal would permit or require with respect to  
  a client, or when the information has become generally known; or 
  (2) reveal information relating to the representation except as Rule 1.6:  
  Confidentiality of Information or Rule 3.3: Candor Towards the Tribunal  
  would permit or require with respect to a client. 
 
  The maximum penalty for a violation of this Rule is disbarment.36 

                                                                                                                                                       
(2) there is a significant risk that the representation of one or more clients will be materially limited by the 
lawyer's responsibilities to another client, a former client or a third person or by a personal interest of the 
lawyer. 
(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may 
represent a client if: 

 
(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent 
representation to each affected client; 
(2) the representation is not prohibited by law; 
(3) the representation does not involve the assertion of a claim by one client against another client 
represented by the lawyer in the same litigation or other proceeding before a tribunal; and 
(4) each affected client gives informed consent, confirmed in writing. 

36 Georgia Rule 1.9; But see comment one: “After termination of a client-lawyer relationship, a lawyer has certain 
continuing duties with respect to confidentiality and conflicts of interest and thus may not represent another client 
except in conformity with this Rule. Under this Rule for example, a lawyer could not properly seek to rescind on 
behalf of a new client a contract drafted on behalf of the former client.”  Is changing a client’s will to disinherit a 
soon-to-be former spouse/one-time client akin to rescinding a “contract” written on behalf of the former client? See 
also Comment No. 2:  “The lawyer's involvement in a matter can also be a question of degree. When a lawyer has 
been directly involved in a specific transaction, subsequent representation of other clients with materially adverse 
interests in that transaction clearly is prohibited. On the other hand, a lawyer who recurrently handled a type of 
problem for a former client is not precluded from later representing another client in a factually distinct problem of 
that type even though the subsequent representation involves a position adverse to the prior client. . . . The 
underlying question is whether the lawyer was so involved in the matter that the subsequent representation can be 
justly regarded as a changing of sides in the matter in question.” 
 
In a Delaware administrative proceeding as cited by the ACTEC Commentaries to ABA Model Rule 1.7:  
 Board Case No. 102 (1998). A lawyer was privately admonished by the Preliminary Review Committee of 
 the Board on Professional Responsibility for preparing a new will for a wife that excluded her husband as 
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  The Georgia rules, then, would appear to permit representation of one 

spouse where you represented both in the past if your duties to the other spouse would 

not materially and adversely affect your representation of your client or if you obtained 

the consent of both spouses.  Obtaining consent from both would appear to be the 

prudent course in any situation to avoid a discussion later whether your duties to the 

other spouse materially and adversely affected your representation of your client.  Of 

course, the spouse who approaches you for tactical advice in connection with a planned 

divorce may not be willing for you to pursue the consent of the unsuspecting spouse. If it 

is a current estate planning representation, the best course would be to recommend new 

counsel, rather than fire one client to represent the other.37 

 Some commentators recommend  that the lawyer not agree to represent 

one spouse where he prepared the original estate plan.38 

                                                                                                                                                       
 beneficiary after the lawyer had represented both husband and wife in several legal matters and the husband 
 had filed for divorce. The lawyer was also criticized for permitting the wife to name the lawyer as a 
 fiduciary of her estate without the lawyer having disclosed his personal financial interest in serving as a 
 fiduciary.  
 
See also a North Carolina ethics opinion as cited by the ACTEC Commentaries to ABA Model Rule 1.7:  
 Eth. Op. RPC 229 (1996). This opinion holds that a lawyer who jointly represents a husband and wife in 
 the preparation and execution of estate planning documents may not prepare a codicil to the will of one 
 spouse without the knowledge of the other spouse if the codicil will adversely affect the interests of the 
 other spouse or each spouse has agreed not to change the estate plan without informing the other. 
37 The form ACTEC engagement letter for married couples contains an optional provision as follows, which you 
might consider using should you wish to retain your relationship to a current client should a conflict occur: 
 
If an actual conflict of interest arises between you that, in our judgment, makes it impossible for us to live up to our 
ethical obligations to both of you, we will seek to continue to represent [NAME OF SPOUSE LAWYER WILL 
CONTINUE TO REPRESENT], to the extent that we determine that we may appropriately do so, and withdraw as 
[NAME OF SPOUSE LAWYER WILL NO LONGER REPRESENT]’s legal counsel. Your signature below 
constitutes your consent to our continued future representation of [NAME OF SPOUSE LAWYER WILL 
CONTINUE TO REPRESENT] and each of you agrees not to seek to disqualify us from representing [HIM/HER] 
in the future. Notwithstanding this agreement, we may be required to withdraw or be disqualified from representing 
[NAME OF SPOUSE FIRM WISHES TO CONTINUE TO REPRESENT] after an actual conflict arises. 
AMERICAN COLLEGE OF TRUST AND ESTATE COUNSEL, Engagement Letters,: A Guide for Practitioners. 
38 Richard M. Horwood and Lauren J. Wolven, Pre-Divorce Estate Planning: Bed Bash & Beyond, GIFTS & T. J., 
available online at <http://www.bnatax.com/tm/tmm0904_horwood.rtf>. 
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 B. Assisting the Matrimonial Lawyer in a Pending or Anticipated 

 Divorce. 

 Where you have represented or continue to represent one spouse only, as 

an estate planning attorney, you can offer valuable assistance to the matrimonial 

attorney (a/k/a divorce lawyer) in planning for the great divide. The following 

discussion assumes that you have been asked by one spouse to review an estate 

plan and related documents in connection with a pending or anticipated divorce, 

that the parties are unwilling to enter into a post-marital agreement and that 

your client will be represented by separate divorce counsel. 

 Planning for the troubled marriage is a combination of tax planning and 

good housekeeping practices. 

  1.  Tax Planning. 

Although space does not permit more than a rudimentary 

discussion of the tax issues raised on divorce, the good news is that from a 

gift tax and income tax perspective, transfers among spouses generally 

work equally well whether the transfer is in a happy marriage or in a 

troubled one or is incident to divorce.39  In some situations, a transfer up 

to six years following a divorce might still be eligible as a transfer between 

                                                
39 IRC Section 2523 (deduction for transfer to “a donee who at the time of the gift is the donor’s spouse); IRC 
Section 1041. (“No gain or loss shall be recognized on a transfer of property from an individual to (or in trust for the 
benefit of) – (1) a spouse, or (2) a former spouse, but only if the transfer is incident to the divorce.. . . (c) Incident to 
divorce. For purposes of subsection (a)(2), a transfer of property is incident to the divorce if such transfer –            
(1) occurs within 1 year after the date on which the marriage ceases, or  
 (2) is related to the cessation of the marriage.”). Section 1041(b) provides that such transfers are treated as gifts, and 
the transferee obtains the transferor’s basis in the property. 
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spouses upon which no gain or loss is recognized.40 Transfers at death 

mandated by the divorce agreement will  often be deductible under Section 

2043(b)(2).41 

  2.  Practice Pointers. 

(a)  Be sure to use an engagement letter clearly defining your 

responsibilities (and disclaiming any responsibility for the matrimonial 

lawyer’s activities) in this matter.  Include a statement in which the client 

acknowledges that he is relying on separate counsel for all issues relating 

to custody, division of the marital assets, alimony, child support, etc. 

(b)  Coordinate all estate planning with the matrimonial lawyer and 

obtain his input prior to finalization. The matrimonial lawyer needs to 

advise whether the proposed planning might negatively affect the client’s 

                                                
40 Temporary Treasury Regulation 1.1041-1T defines a property transfer as related to the cessation of the marriage 
“if the transfer is pursuant to a divorce or separation instrument, as defined in section 71(b)(2), and the transfer 
occurs not  more than 6 years after the date on which the marriage ceases. A divorce or separation instrument 
includes a modification or amendment to such decree or instrument. Any transfer not pursuant to a divorce or 
separation instrument and any transfer occurring more than 6 years after the cessation of the marriage is presumed to 
be not related to the cessation of the marriage. This presumption may be rebutted only by showing that the transfer 
was made to effect the division of property owned by the former spouses at the time of the cessation of the marriage. 
For example, the presumption may be rebutted by showing that (a) the transfer was not made within the one- and 
six-year periods described above because of factors which hampered an earlier transfer of the property, such as legal 
or business impediments to transfer or disputes concerning the value of the property owned at the time of the 
cessation of the marriage, and (b) the transfer is effected promptly after the impediment to transfer is removed.” 
 
41 Robert J. Taft and Leonard G. Florescue, Tax Aspects of Divorce and Separation, §9.04[4](b) (1983). “Section 
2043(b)(2) treats an estate transfer as satisfying the consideration requirement if: 
 (1) it is founded on a written agreement as to the parties’ marital and property rights; 
 (2) the divorce itself occurs within the one-year period before the execution of the agreement and the two-
year period after its execution.  There is, thus, a three-year window.  An amendment executed after the three year 
period closes does not relate back to the original, qualifying agreement. 
 (3) The property transfers made under the agreement must be: in settlement of the transferee’s marital 
property rights or to provide a reasonable amount for the support of [minor] children [of the marriage].”  Id. 
(citations omitted) 
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divorce action or otherwise jeopardize the client’s credibility with the 

court.42 

(c)  Ask that the matrimonial lawyer include you in any aspects of 

the structure of the divorce decree, such as delayed payouts, that may have 

estate planning implications:  For example, if the client is required to 

maintain life insurance to backstop a support obligation, an irrevocable 

life insurance trust may be a helpful vehicle to allow the client to discharge 

his responsibilities while removing the life insurance proceeds from his 

estate. 

(d)  Revise estate planning documents to remove spouse as 

executor, trustee, etc.; also remove spouse as agent from powers of 

attorney, including durable powers of attorney for healthcare.43  One 

resource cryptically notes:  “Health care proxies are becoming much more 

common.  Especially bearing in mind that the pendente lite death of a 

matrimonial litigant is usually tantamount to a windfall for the survivor, it 

may be wise to alter such proxies.”44 

(e)  Obtain and review any antenuptial or post-marital agreement. 

(f)  Review asset titling, gather documentary evidence, see if 

separate assets have been commingled; if so, consider registering assets in 

living trust and removing incidents of ownership from spouse.45 

                                                
42 Horwood and Wolven, supra note 38. 
43 Horwood and Wolven, supra note 38. 
44 Taft and Florescue, supra note 41, at § 9.07. 
45 Horwood and Wolven, supra note 38. 
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(g)  Review beneficiary designations for nonprobate assets, but note 

that there may be special rules restricting the participant’s right to remove 

a spouse as a designated beneficiary under a retirement plan.46 

(h)  Consider terminating or severing joint ownership 

arrangements.47  

(i)  Consider custody issues if client has minor children, although 

upon death of one parent, Georgia law provides that the surviving parent 

is the natural guardian of any minor children even if the parents were 

divorced and the deceased parent had sole custody.48  

(j)  Consider accelerating any split annual exclusion gifts prior to 

divorce. Such gifts can even be made in the year of divorce if neither 

spouse remarries before the end of the year. Commentators generally 

advise against accelerating split gifts if the other spouse is not aware of the 

impending divorce.49 

(k)  Review any existing shareholders agreement or operating 

agreement, which may attempt to control the disposition of stock or 

limited liability company interests upon divorce.50 

(l)  Terminate or suspend recurring gifts made to the client outside 

the marriage:  in other words, don’t let grandma make annual gifts to the 

divorcing client.  Suspend distributions from trusts as appropriate. 

                                                
46 Jeffrey A. Zaluda, Estate Planning With Respect to Divorce, Est. Plan. J., Nov./Dec. 1995. 
47 Id. 
48 O.C.G.A § 29-2-3(c). 
49 Id. 
50 Id. 
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(m)  Review with client:  have any of his relatives made provision in 

their estate planning documents for the spouse’s benefit?  If so, they may 

wish to modify them.51 

(n)  Review estate planning in light of the divorce decree or 

agreement once the divorce is final. 

 

V.  Act Two – Antenuptial Agreements. 

 A.  Introduction. 

Antenuptial agreements can be an important tool in planning for the 

second marriage.  Often the parties will have built substantial wealth prior to the 

relationship that they would like to ensure remains protected upon divorce and 

available for their beneficiaries at death. This wealth may be in the form of cash 

and securities accounts, retirement plans, business interests, as well as inherited 

assets and personal belongings (art, jewelry, etc.) that have significant emotional 

and financial importance.  An antenuptial agreement can define the parties’ 

respective rights and entitlements upon divorce and death to such assets, plus 

any assets acquired during the course of the marriage.   

Antenuptial agreements have received some attention in the popular press. 

New York Magazine ran a feature describing the “prenup trickle-down,” 

where young Wall Street professionals are increasingly seeking antenuptial 

                                                
51 Taft and Florescue, supra note 41, at § 9.07. 
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agreements in first marriages.52 Despite the lack of no-fault divorce in New York, 

the article cites a divorce rate of nearly eight times the national average.53 

Georgia is not a community property state; nevertheless, one or both 

spouses may be unwilling to rely on a successful court finding that property 

initially brought into the marriage by one spouse remained separate throughout 

the marriage. 

Antenuptial agreements present many emotional challenges.  For the 

reasons discussed in Part II above, clients may harbor lingering emotional issues 

from the prior relationship that may make negotiating an antenuptial agreement 

much more difficult.  One spouse may view the request for an antenuptial 

agreement as a sign of a lack of commitment on the part of the other spouse.  

Even if both spouses agree on the need for an antenuptial agreement, the process 

can be tedious and emotions strained for all involved.54 

 B.  Georgia Cases. 

Georgia courts have generally shown a tendency to enforce antenuptial 

agreements since the 1982 Georgia Supreme Court decision in Scherer v. 

Scherer,55 provided they meet the standards articulated in Scherer.56 

                                                
52 Geoffrey Gray, With this Ring (and This Contract), I Thee Wed, NEW YORK MAGAZINE, 
http://www.newyorkmetro.com/relationships/features/16470/index.html.   
53 Id. 
54 Id.  The author cites a clinical psychologist, marital therapist and author, who notes:  “It’s especially difficult for 
the spouse without the big bank account . .  ‘here you are, all in love, and suddenly you’re across the table in a 
business negotiation with the man you want to spend the rest of your life with, and now all of a sudden he seems 
very controlling, self-centered.  And this isn’t an area where you are particularly skilled or comfortable and maybe 
he is.  The wedding is a month or so away.  And now you’re in a double bind.  You’re thinking, I don’t want to sign 
this thing like an idiot because I am giving away all that I’m entitled to under the law.  But if I don’t sign, then I 
disappoint my family and I go back to being single and I think I might never get married – because all your fears 
and insecurities are out.’” See also Judy Martel, From Deadlock to Wedlock, WORTH, Mar. 1, 2004. (online) 
55 Scherer v. Scherer, 249 Ga. 635, 292 S.E.2d 662 (1982). 
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The Scherer decision involved the enforceability of an antenuptial 

agreement made in contemplation of divorce.  In analyzing whether to enforce an 

antenuptial agreement, Georgia courts look at the following three factors 

articulated in Scherer: 

1.  was the agreement obtained through fraud, duress or mistake, or 
through misrepresentation or nondisclosure of material facts? 
2.  is the agreement unconscionable? 
3.  have the facts and circumstances changed since the agreement was 
executed, so as to make its enforcement unfair and unreasonable?57 

 
The trial court is vested with discretion in deciding whether an agreement 

is enforceable in light of the Scherer criteria.58 

In a decision finding an antenuptial agreement enforceable despite a host 

of difficult facts existing at the time of the marriage, the Georgia Supreme Court 

noted that an increase in the husband’s separate net worth by $14 million during 

the marriage did not constitute a change in facts and circumstances rendering the 

agreement unenforceable under the third part of the Scherer test.59 

In Hiers v. Estate of Hiers, the Georgia Court of Appeals found that an 

antenuptial agreement executed in contemplation of divorce as well as death 

satisfied the Scherer test 60  In Hiers, husband and wife signed an antenuptial 

agreement prior to their 1994 marriage, the second for both.  The wife did not 

have separate counsel, but both met with an attorney who advised the wife not to 

                                                                                                                                                       
56 Mallen v. Mallen, 280 Ga. 43, 622 S.E.2d 812 (2005); Hiers v. Estate of Hiers, 278 Ga. App. 242, 628 S.E.2d 653, 
2006 Ga. App. LEXIS 299 (2006); Corbett v. Corbett, 280 Ga. 369; 628 S.E.2d 585; 2006 Ga. LEXIS 204 (2006) 
(trial court did not abuse discretion in finding agreement unenforceable under first Scherer prong). 
57 Id. At 641. 
58 Alexander v. Alexander, 279 Ga. 116, 117,  
59 Mallen v. Mallen, 280 Ga. 43 (2005). 
60 Hiers v. Estate of Hiers, 278 Ga. App. 242, 628 S.E.2d 653, 2006 Ga. App. LEXIS 299 (2006). 
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sign the agreement.  She did not read the agreement prior to signing it, and made 

no inquiry into the husband’s financial condition.   

The agreement provided that wife would receive the sum of $5,000 upon 

death or divorce of the husband.  Husband executed a will affirming this bequest.  

After approximately 9 years of marriage, husband died, leaving an estate valued 

at $6 million.  Wife sought to challenge the enforceability of the agreement and 

filed a petition for year’s support for $1 million in cash, 512 acres of land, cars 

and personal effects.  The trial court found the agreement enforceable and denied 

the year’s support petition.  The Court of Appeals affirmed, applying the Scherer 

test and finding that the agreement satisfied the Scherer test.   

The Court of Appeals noted that premarital agreements in respect of death 

had long been enforceable in Georgia, but that it could not find any cases 

extending the Scherer analysis to a prenuptial agreement made in 

contemplation of death.61 

In examining the third prong of the Scherer test, the Court of Appeals 

found nothing to support a claim of changed circumstances:  “The couple had no 

children from their marriage and the wife’s health and job skills remained 

unchanged.  There are no cases to suggest that a spouse’s untimely death, the 

natural aging of the surviving spouse, or the increase in value of one spouse’s 

assets over time are sufficient as ‘changed circumstances’ such that a prenuptial 

agreement would be invalidated.”62 

                                                
61 Id. 
62 Id. 
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C.  Practice Pointers. 

To maximize enforceability of an antenuptial agreement, the following 

should be considered: 

1) Each party should be represented by separate counsel.  Although not fatal, 

the failure to have separate counsel frequently raises issues as to the 

enforceability of the agreement and adds unnecessary litigation and expense. 

2) Each party should provide full disclosure of financial information and 

salary in the form of written schedules to be attached to the agreement.  Tax 

returns for the prior three years also should be provided.  Avoid the trap of 

referring to such information in the agreement as contained in a schedule, but 

failing to attach the schedule.  Again, failure to do so may not render the 

agreement unenforceable, but it provides an additional avenue of challenge. 

3) The parties should waive year’s support and other inheritance rights 

except as expressly defined in the agreement. 

4) The agreement should include provisions determining what each is to 

receive upon divorce and death.   

5) The parties should be advised in writing to keep separate property 

separate and avoid commingling. 

6) The antenuptial agreement may include waivers of each party’s rights to 

the other’s retirement plans, but note a potential trap:  a pre-marriage waiver 

attempting to disclaim spousal benefits for certain retirement plans may not be 

effective because the Treasury Regulations require that the parties be married at 
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the time of signing the waiver.63 Commentators recommend attaching the form of 

enforceable waiver to be signed once the parties are married, appointing one 

another with a power of attorney to sign the other’s waiver if not done so within a 

reasonable period after the marriage, and giving beneficiaries the right to 

maintain a cause of action against the spouse failing to sign the waiver.64 

7) Once the parties are married, the estate planners for the parties will then 

need to coordinate the estate plan with provisions of the antenuptial agreement.  

The antenuptial agreement, however, should include a provision allowing one 

spouse to give more than required in his estate plan and to accept more than to 

which entitled to avoid an argument that the antenuptial agreement, rather than 

the more generous will, should control.65 

8) To provide a financial disincentive to avoid the agreement, consider 

including a provision assessing litigation expenses against any party who 

unsuccessfully challenges the antenuptial agreement.66 

9) For more modest estates consider counseling clients who request 

antenuptial agreements to instead create separate accounts for inheritances and 

other separate assets and keep them separate throughout the marriage.67 

                                                
63 Dennis L. Belcher & Laura O. Pomeroy, A Practitioner’s Guide for Negotiating, Drafting and Enforcing 
Premarital Agreements, 37 Real Prop. Prob. & Tr. J. 1, 27 (2002); Erika L. Haupt, For Better, For Worse, For 
Richer, For Poorer:  Premarital Agreement Case Studies, 37 Real Prop. Prob. & Tr. J. 29, 35-36 (2002). 
64 Belcher & Pomeroy, supra note 63, at 27; Haupt, supra note 63, at 36. 
65 Henry M. Grix and Charles G. Goedert, Premarital Consideration in Estate Planning for Second Marriages and 
Non-Traditional Families, (Michigan Institute of Continuing Legal Education 2006). 
66 Belcher and Pomeroy, supra note 63, at 28. 
67 Belcher & Pomeroy, supra note 63, at 23-24 (“Depending on the circumstances, advising clients simply to keep 
their ‘separate property’ separate rather than to enter into a premarital agreement may be appropriate” following a 
discussion with the clients of how to keep such property separate and the ramifications on death or divorce if the 
property is commingled with marital property); Gray, supra note 52. 
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VI.  Act Three – the Remarriage. 

 A. The Estate Planner’s Bag of Tricks. 

We now turn to Act Three, the second or third marriage.  Space does not 

permit an exhaustive treatment of the techniques described in this outline; the 

reader is urged to consult the original sources for further guidance.  The following 

chart may be useful in analyzing selected challenges: 

Where the goal is  Consider the use of 

Provide for the surviving spouse, 
but not the surviving spouse’s 
new husband or children 
 

• QTIP Trust with limited power of 
appointment or no power of 
appointment; to achieve basis step-
up at second spouse’s death; 
consider the use of a general power 
of appointment, but limit the class 
of designees to descendants and 
creditors of the estate. 

Ensure that the estate plan works 
regardless of which spouse passes 
first 

• Elect portability (requires filing of 
estate tax return at first spouse’s 
death) 

Provide for one or more 
children’s education (thereby 
reducing the risk that the 
children won’t be “cared for”) 
 

• Direct payments to educational 
institution 

• Section 529 plans funded with 
annual exclusion gifts 

• Prepaid tuition 

Ensure that the family homeplace 
or vacation home passes to the 
children 

• Qualified Personal Residence Trust 
• Give surviving spouse a life estate 

in house as long as he/she occupies 
house as primary residence 

Provide for the surviving spouse 
(May) in a May/December 
romance, while not punishing 
December’s children 

• QTIP for May, combined with 
outright bequests to the children or 
establish an ILIT for benefit of the 
children 
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1.  QTIP Trust with Limited or No Power of Appointment.   

Clients frequently wish to avoid large outright gifts to the surviving 

spouse in a second marriage, although they do wish to provide for the 

surviving spouse during her lifetime.  A QTIP trust is commonly used to 

hold the excess over the then-prevailing applicable exclusion amount.  In 

the QTIP trust, income must be distributed to the surviving spouse no less 

frequently than annually, though quarterly distributions are the norm.  

Any accrued or undistributed income remaining at the second spouse’s 

death must be distributed to her estate.  Note that in a QTIP trust the 

surviving spouse’s right to income cannot be terminated by her remarriage 

or incompetency.68   

If the combined estates are well below the then-current applicable 

exclusion amount, consider whether to grant the surviving spouse a 

“general limited” power of appointment in which the surviving spouse can 

appoint the property remaining in the trust at her death to or among the 

creditors of her estate and the first spouse’s descendants.  This may allow 

the assets in the estate to continue to receive a basis step-up at the 

surviving spouse’s death yet limit the flexibility of the surviving spouse to 

override the estate plan. 

In a QTIP trust, the grantor has the option of granting the surviving 

spouse a general power of appointment, a limited power of appointment 

or no power of appointment to direct the disposition of principal 

                                                
68 Jerome A. Manning, Anita S. Rosenbloom, Seth D. Slotkin, Manning on Estate Planning § 2.9.5 (6th ed. 2005). 
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remaining in the QTIP trust at the spouse’s death.  In a typical 

testamentary QTIP trust, the surviving spouse has a limited power of 

appointment in distributing the principal “to or among my descendents, in 

trust or otherwise, as my spouse may by my spouse’s Last Will and 

Testament direct or appoint, making express reference to this power, 

provided that my spouse shall have no power to appoint the property to 

my spouse, to my spouse’s estate, to my spouse’s creditors or to the 

creditors of my spouse’s estate.”69  While flexibility may be a virtue, 

permitting a surviving second spouse to influence the dispositive scheme 

in deciding the manner and amount of distributions, even though limited 

to the testator’s descendents, may be too much, particularly where the 

decedent and surviving spouse have children together in addition to the 

decedent’s children from a previous marriage.  The surviving spouse will 

naturally wish to favor her biological children.  Alternatives are to have the 

principal remaining upon the second spouse’s death go over to and 

become part of the credit shelter trust established in the will or to have the 

principal distributed per stirpes among the grantor’s descendants. 

 In a multi-marriage situation, tension may arise where the children 

are forced to wait for the surviving spouse’s death to receive the bulk of 

their inheritance.  This can become increasingly painful the closer the 

surviving spouse is in age to the children.  An alternative here might be to 

provide for an ILIT to benefit the children immediately upon the death of 

                                                
69 Bertram L. Levy and Benjamin T. White, Georgia Estate Planning, Will Drafting and Estate Administration 
Forms § 13.3 (2005). 
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the parent.  Another might be to provide for further outright gifts to the 

children, or to limit the size of the QTIP trust to a defined percentage of 

the estate.70 

2.  Portability.   

Each spouse has an amount, called the applicable exclusion 

amount, which that individual can shield from federal gift taxes for 

transfers during life and from federal estate taxes at his or her death.  In 

2019 that amount is $11.4 million ($22.8 million total for a married 

couple).  (Qualifying gifts or bequests to a U.S. citizen surviving spouse 

don’t count against the applicable exclusion amount because of the 

unlimited marital deduction).  Prior to the Taxpayer Relief Act of 2012 

(the “2012 Act”), for couples with larger estates, each spouse needed to do 

pre-death planning to utilize fully his or her applicable exclusion amount.   

Pre 2012 planning included the use of credit shelter trusts and joint 

revocable trusts.  Additionally, if one spouse didn’t have enough assets in 

his or her name to exhaust his or her exclusion amount, planners often 

suggested that the wealthier spouse transfer assets to the less-wealthy 

spouse to maximize the amount that could pass tax-free.  In the second 

marriage situation, this suggestion was subject to resistance by the 

wealthier spouse who was concerned about handing over significant 

wealth without assurance that the assets would someday end up with his 

or her children. 

                                                
70 Id. at § 13.6. 
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 With the passage of 2012 Act, some of this planning may no longer 

be necessary.  Under the 2012 Act, portability is now permanent.  

“Portability” is the concept of allowing the surviving spouse to use any 

unused portion of the deceased spouse’s exclusion amount.  So, rather 

than having to set up a credit shelter trust to preserve the first-to-die 

spouse’s exemption amount, the surviving spouse can now elect 

portability.  To qualify for portability, the executor must make the 

portability election on a timely filed estate tax return, even if the tax return 

would not otherwise be required. 

3.  Tuition Payments, Section 529 Plans and Other Lifetime Strategies for 

Children/Grandchildren. 

As discussed above, children may become concerned about a 

parent’s second or third marriage, fearing that there may be nothing left 

for the children or grandchildren.  One way to ensure that children and 

grandchildren are provided for is through the use of lifetime gifting for 

education.  This also may be a tool for the stepparent to use to engender 

good will with the new spouse or her children. 

Outright payments of tuition to the provider do not count against 

the $15,000 annual exclusion limitation ($30,000 for split gifts).  

Therefore, if the client makes the payment directly to the provider, he or 

she will still have room to make additional gifts to that individual without 

incurring gift tax or exhausting any of the lifetime credit. 
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If the child or grandchild is some years away from post-secondary 

education, an investment in a Section 529 Plan may be appropriate.  

Contributions to the Section 529 Plan will count against the annual 

exclusion limitation.  

A somewhat new technique, if the student is going to commit to a 

particular school, involves the prepayment of tuition to the educational 

institution. Tuition prepayments have been authorized in private letter 

rulings.71 

  4.  Qualified Personal Residence Trust (“QPRT”).   

A Qualified Personal Residence Trust (“QPRT’) can be a useful 

vehicle in second marriage planning.  With interest rates remaining at 

historically low levels, the tax benefits of QPRTs may not be as attractive; 

still, a QPRT may be a good tool in the right circumstances.  In a QPRT, 

the grantor places a residence or a vacation home in an irrevocable trust 

for the benefit of his descendents. The grantor retains the right to remain 

in the home for a period of years until termination of the trust. The key 

variables are the § 7520 rate and the term of the trust: the higher the § 

7520 rate, and the longer the term, the greater the discount applied to the 

value of the gift. If the grantor survives the termination of the trust, the 

house is removed from the grantor’s estate at death. If the grantor dies 

before termination of the trust, the asset is included in his estate. A QPRT 

operates as an estate reduction and estate freezing tool, with the added 

                                                
71 David A. Handler, Tax-Free Gifts of Prepaid Tuition, Tr & Est. (Mar. 2003). 
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benefit of ensuring that the grantor’s intended beneficiaries end up with 

the home. The grantor has made a gift, utilizing his lifetime credit at the 

discounted amount; the children receive the now-appreciated home years 

later.72 

Upon termination of the trust, the house becomes the outright 

property of the beneficiaries. If the grantor wishes to reside in the home 

following termination of the trust, he must pay fair market value rent to 

the new owners. The rent paid is a further way of getting dollars out of the 

grantor’s estate.73 

QPRTs have received some attention in the press,74 which may 

spark inquiries from clients wanting to take advantage of the potential 

estate tax benefits.  According to Natalie Choate’s book, the following are 

factors to consider in determining whether to use a QPRT: 

Does the client have descendants he wishes to benefit?  If not, an 
alternative vehicle (such as a GRIT) might be appropriate. 
 
Does the client own the home outright?  If the home is encumbered 
by a deed to secure debt, the QPRT is less attractive as payments on 
the loan may constitute additional gifts, which further increases the 
complexity of a QPRT as a planning strategy. 
  
Is the client planning on remaining in the house for the foreseeable 
future?  If the client is preparing to sell the house, the QPRT may 
not be the best choice. 
 
Is the client in good health?  The QPRT only serves to remove the 
house from the grantor’s estate if the grantor outlives the trust. 
 

                                                
72 Natalie B. Choate, The QPRT Manual: The Estate Planner’s Guide to Qualified Personal Residence Trusts, ¶ 1 
(2004). 
73 Id. at ¶ 7.3.02. 
74 Damon Darlin, With a Little Estate Planning, Your House Can Stay in the Family, NEW YORK TIMES (Jan 21, 
2006). 
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Does the client have other QPRTs already in place?  Generally, an 
individual may have no more than two, one for the principal 
residence and one for another home.75 
 

5.  Life Estates. 

Historically, life estates have been used to allow a surviving spouse 

to remain in the family home for his or her lifetime following the death of 

one spouse.  Life estates may be created through a will or by deed.  Life 

estates may be a useful tool in second marriage planning.  However, the 

life tenant will not have a sufficient estate in the land against which to 

convince a bank to loan funds on the property.76  Life tenants are 

responsible for taxes,77 may be responsible for insurance,78 and are 

responsible for upkeep on the property.79 

6.  Irrevocable Life Insurance Trusts. 

Irrevocable life insurance trusts (“ILITs”) can be a valuable tool in 

the second marriage context as a way of providing for liquidity in the estate 

upon one or both spouses’ death.  However, with the high failure rate of 

second marriages, as noted above, if a spouse is a beneficiary,  you may 

wish to define “spouse” carefully in the ILIT – it may be prudent to use a 

definition that defines spouse as being the spouse at the time of death. 

Similarly, if the client wishes to provide for step-children or step-

grandchildren, consider using language including the step-child only if the 

                                                
75 Choate, supra note 72, at 448-52. 
76 David F. Hinkel, Pindar’s Georgia Real Estate and Procedure § 7-35 (6th ed. 2004). 
77 Id. at § 7-30. 
78 Id. at § 7-31. 
79 Id. at § 7-28. 
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step-parent and the biological parent are married at the time of the 

triggering event. 

B.  Practice Pointers. 

  1.  You may wish to advise your clients at the outset that estate 

planning in the multi-marriage situation can be rough going.  Consider the 

use of a letter along the lines of the following:  

Dear Bob and Carol: 

Thank you for setting up an appointment to discuss your estate planning.  
Our representation of you will begin once you have signed and returned 
our engagement letter.  For our meeting, I will need for you to bring in the 
financial information we discussed on the telephone.  I have attached to 
this letter a detailed list of the information I will need.  I assure you that 
the information you provide will be held in the strictest confidence. 
 
I wanted to speak for a moment about what your expectations should be in 
this process.  Planning your estate can be one of the most important and 
exciting things you can do, as it allows you to make decisions today about 
how best to care for your family once you are gone.  We will discuss a 
number of options for your consideration. 
 
The estate planning process can also be somewhat stressful.  You have 
mentioned that you both have children from prior 
marriages/relationships, as well as children together.  In our meetings we 
will be discussing how to provide for these children in accordance with 
your wishes, as well as providing for the disposition of your individual and 
joint assets.  However, it would be most helpful if the two of you could 
discuss these issues in advance of our meeting so that you might 
familiarize yourself with each other’s expectations.  You also might want to 
start thinking about who you would like to have serve as executor of your 
estates, and as trustee of any trusts you may create, and whom you would 
like to serve as guardian of any minor children. 

 
I applaud the two of you for initiating this process and I look forward to 
working with you. 
 
Very truly yours, 
 
 
Friendly, Friendly, Kinder & Gentler, LLP 
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  2.  Engagement letters are crucial in the multi-marriage process.  

Because the potential number of players (and plaintiffs) is frequently so 

much higher than in a first marriage situation, you should carefully 

document who your clients are, the scope of services provided and 

expressly contemplate the termination of the relationship once the estate 

planning documents have been signed or the process abandoned.  You may 

consider using a modified form of the ACTEC letter for married 

individuals.80 

  3.  Trustee selection – because so many estate plans involving 

multi-marriage families deploy trusts, trustee selection becomes of 

paramount importance.  Regardless of how well the parties involved may 

get along, having a surviving spouse or stepchild be the trustee over funds 

earmarked for the other creates the potential for destroying whatever 

relationship remains.  Clients frequently deemphasize the potential for 

conflict among family members.  At the end of the day, a professional 

trustee often remains the best choice.  However, if you are asked to 

recommend a professional trustee, suggest multiple alternatives in writing 

and make it clear that it is the client’s choice.81 

  4.  Remember the statistics cited in the first part of this article:  as 

high as 60% of all second marriages may fail.  In light of that, you should 

not assume that the relationship will survive until the death of the first 
                                                
80 ACTEC Engagement Letters: A Guide for Practitioners (Third Edition 2017) - 
http://www.actec.org/assets/1/6/ACTEC_2017_Engagement_Letters.pdf  
 
81 See Manning et al., supra note 68, at § 13 for a discussion of choosing executors and trustees. 
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spouse.  You should consider drafting ILITs that define spouse as the 

spouse at the time of the settlor’s death.  You should consider including 

step-children or step-grandchildren in the plan only as long as the 

biological parent is married to the client or relative.  Defining stepchildren 

can be somewhat tricky.  An expansive definition for a grandparent’s will 

may read as follows: 

 References to my son’s “descendants” mean his lawful blood 
descendants in the first, second or any other degree and shall in 
addition specifically include adopted children and any child who is 
born out of wedlock, and shall also specifically include any children 
born to my son’s spouse prior to the marriage of my son and his 
spouse, provided that my son and his spouse are married at the time 
of my death. 
 

  5.  Remember to review the divorce decree, any divorce agreement 

or support agreement to ensure that the estate plan puts into place any 

required trusts or provisions for the ex-spouse or children. 

  6.  Remember to review any antenuptial agreement to ensure that 

the estate plan is consistent with the antenuptial agreement.  If the 

antenuptial agreement purports to waive retirement benefits, a post-

marriage spousal waiver may be required. 
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THE PROS AND CONS OF REVOCABLE TRUSTS 
 

I. Introduction 
 
The use and efficacy of revocable trusts as part of a client’s overall estate plan has 
become a popular subject of discussion in recent years.  While planning using 
revocable trusts in foreign states has been a staple for many years, the widespread use 
of revocable trusts in Georgia is a relatively new phenomenon.  This presentation has 
been prepared to provide an overview of this author’s opinion of the advantages and 
disadvantages of planning using revocable trusts vs. the “traditional” Georgia method 
of “Will-based” planning. 

 
 

II. “Traditional” Georgia Estate Planning Documents 
 
A. Last Will and Testament 

 
1. Means nothing while you are alive 
2. You can change it as often as you want 
3. You can revoke it at any time 
4. Can not be modified once the Testator loses testamentary capacity 
5. Is irrevocable at the death of the Testator 

 
B. Financial Power of Attorney (Durable) 

 
1. Principal designates an agent who is given authority to act on the principal’s 

behalf with regard to enumerated financial issues 
2. If prepared properly, will survive the Principal’s incapacity (a “durable” 

power) 
3. May be effective immediately upon execution or a “springing” power 
4. Terminates upon the Principal’s death 

 
C. Georgia Advance Directive for Health Care 

 
III. Revocable Trust Based Estate Planning 

 
A. Revocable Trust (“Living Trust”) 

 
1. Established while the Grantor (trust creator) is alive 
2. Modifiable and revocable during the lifetime of the Grantor 
3. May be modified after the incapacity of the Grantor 

a. As permitted in the trust document 
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b. Through a Financial Power of Attorney (must be specifically granted 
under the Georgia statutory form) 

4. May be modified after the death of the Grantor 
a. As permitted in the trust document, or by a court proceeding 
b. Typically becomes irrevocable at the death of the Grantor 

5. Can be a “Joint Revocable Trust” 
a. Where a married couple’s assets are managed in one trust document 

6. The Trust “survives” the death of the Grantor 
a.  Upon the death of the Grantor, the “Successor Trustee” assumes control 

over the trust assets 
 

B. Last Will and Testament 
 
1. Needed for certain assets which have not been transferred to the trust. 
2. Typically a “Pour-Over Will” 

a. Transfers “probate” assets into the Revocable Trust upon the death of the 
Testator 
 

C. Financial Power of Attorney 
 

D. Georgia Advance Directive for Health Care 
 

IV. Revocable Trust Basics 
 
A. Grantor(s)/ Settlor(s) 

1. The person or persons (in the case of a Joint Revocable Trust) who create the 
Revocable Trust 
 

B. Trustee 
1. The person who manages and administers the property in the trust. 

 
C. Beneficiary 

1. The person or persons who receive the benefit of the trust assets. 
 

D. One Person – Three Titles 
1. It is very common for the Grantor, Trustee, and Beneficiary to be the same 

person 
 

V. The “Pros” of Planning with a Revocable Trust 
 
A. Probate Avoidance. 
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1. “Probate” is a judicial process where the Will is declared valid and an 
Executor is appointed to carry out the directions in the Will 
a. A Petition to Probate must be prepared and filed with the Court 
b. Heirs-at-law must be located and notified (for Solemn Form probate) 
c. The Executor must personally appear at a probate court to take the oath of 

office 
d. At the conclusion of the administration of the estate, the Executor should 

file a Petition for Discharge 
 

2. Ancillary Administration.  Ancillary administration arises when it becomes 
necessary to administer assets of the decedent’s estate outside of the State of 
Georgia.  This most often occurs when the decedent owned real property in 
another state.  The time and expense of initiating probate in another state can 
be significant. 
 

3. Assets in a Revocable Trust are not subject to the probate process.  Although 
the Grantor may die, the existence of the trust is not affected.  Upon the death 
of the Grantor-Trustee, the Successor Trustee seamlessly assumes the role of 
Trustee without the necessity of court involvement. 

 
4. Practice Tip:  Avoid using the words “Revocable” or “Living” when naming 

the Trust.  When the Grantor dies and the Trust becomes irrevocable, this can 
lead to confusion.  Instead of naming the trust “The Jane Doe Revocable 
Trust,” consider simply naming it “The Jane Doe Trust.” 

 
B. Privacy 

 
1. Once a Will is admitted into probate, it becomes a public record.  The 

Revocable Trust does not become a public record and is not accessible 
through a search of public documents. 
 

C. Planning for Incapacity. 
 
1. A Revocable Trust can allow the Grantor to maintain control over his or her 

assets while he or she is able and can also provide an efficient mechanism to 
transfer control of the trust assets to the Successor Trustee upon a triggering 
event. 
 

2. Similar to the avoidance of the probate process in the event of the death of the 
Grantor, a Revocable Trust can avoid the time and expense of managing an 
incapacitated person’s assets which are not in the trust. 
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a. Successor Trustee.  With a properly structured and funded trust, the 
Successor Trustee seamlessly takes control of the trust assets without the 
necessity of the use of a Financial Power of Attorney or the 
implementation of a Conservatorship. 
 

b. Statutory Financial Power of Attorney.  Acting under a Financial Power of 
Attorney may prove to be difficult.  For assets held outside a trust, the 
Agent must establish his or her authority to act on behalf of the Principal.  
For Principals with many asset classes (investments with several financial 
institutions, private equity investments, limited liability companies, real 
estate, etc.), the ongoing maintenance required by the Agent could become 
very burdensome.  Although new legislation (O.C.G.A. Sec. 10-6B-1, et 
seq.) has been enacted to provide for a “statutory” Financial Power of 
Attorney which, among other things, requires a third party to accept the 
Financial Power of Attorney or face possible damages, the enforcement 
provisions of this legislation is largely untested.  And even if the 
institution eventually accepts the Financial Power of Attorney, the 
inherent delay in the approval process could be detrimental to the 
principal. 

 
c. Institution Specific Financial Power of Attorney.  Many financial 

institutions prefer to use their own specific form power of attorney.  These 
powers of attorney are only valid with respect to the particular institution 
which prepared the form.  Further, the author is unaware of any institution 
which offers the option of a “springing power of attorney.”  Rather, when 
the power of attorney is executed by the principal, the principal is 
immediately conveying to the agent the ability to transact on the specific 
account.  The principal may not be comfortable with conveying such a 
power while he or she still has the capacity to manage his or her own 
affairs. 
 

d. Conservatorship.  A conservatorship is a court proceeding, set forth in 
O.C.G.A. Sec. 29-5-1 et seq.  The process can be lengthy and burdensome 
on all parties involved.  A petition must be filed with the appropriate 
probate court.  The Proposed Ward (the person who is alleged to be in 
need of a conservator) must be evaluated for competency prior to the 
hearing, and an attorney must be hired by the Proposed Ward or appointed 
by the probate court.  A court hearing is always required, where evidence 
of the Proposed Ward’s inability to manage his or her finances must be 
presented.  If a Conservator is appointed, the Conservator must post a 
bond and file annual reports with the Court.  The Conservator must seek 
permission from the Court to conduct many financial transactions. 
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D. Practical Advantages in Support of the Revocable Trust 

 
1. Keeping Separate Property Separate.  It is easy to keep track of property held 

in the trust.  Property held outside the trust has a higher probability of being 
co-mingled with a spouse or another relative. 
 

2. Maintaining Control While You Can.  The Revocable Trust allows the 
Grantor to maintain control while he or she is able, and also allows for a 
customized method to determine when the Grantor should no longer serve as 
Trustee. 
a. This could be a “disability panel” consisting of a spouse, a physician, or 

other trusted relatives and friends. 
b. A Financial Power of Attorney will not provide this level of 

customization. 
 

3. Naming a Co-Trustee.  A Grantor/ Trustee can name a Co-Trustee, who can 
protect the Grantor from engaging in acts which may be detrimental.  This 
could be particularly important for individuals who are experiencing 
diminished capacity and may be prone to making poor financial decisions or 
be susceptible to undue influence from others. 

1. Practice Pointer:  Naming a Co-Trustee can also make the transition 
from the Grantor-Trustee to the Successor Trustee easier.  When the 
Grantor-Trustee resigns, is removed, or passes, the Successor Trustee 
is already serving.  This works well when the spouses have separate 
Revocable Trusts, or when a parent is serving with a trusted child. 

 
4. Avoiding a Year’s Support Claim by a Surviving Spouse.  O.C.G.A. Sec. 53-

3-1 allows a surviving spouse to file a petition in probate court seeking a 
“forced share” or “Year’s Support” from the deceased spouse’s probate estate.  
The claim of a Year’s Support could significantly alter the Decedent’s estate 
plan with regard to probate assets.  Since assets placed in the Revocable Trust 
are not subject to the jurisdiction of the probate court, the surviving spouse 
could not use the Year’s Support statute to take a forced share from the trust. 

 
5. Avoiding a Will Contest by a Disinherited Heir.  With a Will, there is a 

statutory procedure for any heir-at-law to file a Caveat once the Will is 
submitted for probate.  Even a Caveat based on frivolous claims can lead to 
significant expense, delay, and even a settlement amount paid to the 
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“disinherited” heir.  Attacking the Trust is a more complicated and daunting 
legal proceeding. 

 
6. Use of a Corporate Trustee.  The abuse of a Financial Power of Attorney by 

an Agent is an unfortunate reality.  Generally, a corporate fiduciary will not 
consent to serve as an agent under a power of attorney.  However, a corporate 
fiduciary will serve as co-trustee or successor trustee of a Revocable Trust in 
the event of the incapacity of the Grantor.  There are numerous reasons a 
Grantor may not wish to name a family member to serve as trustee during the 
incapacity of the Grantor.  These reasons could include the unavailability of 
an appropriate family member to serve as agent, the Grantor’s unwillingness 
to burden a family member with the responsibility of managing assets, and the 
desire to maintain family harmony by appointing an independent trustee. 

 
VI. The “Cons” of Planning with a Revocable Trust 

 
A. Cost. 

 
1. The initial cost of creating and funding a Revocable Trust can be significantly 

more expensive than the creation of a Will-based estate plan.  Due to the 
many options available to the Grantor to customize the Revocable Trust, the 
increased time required (and commensurate cost) to draft the trust can be 
significant.  In addition, it is absolutely essential that the trust be funded with 
the appropriate assets (as described below).  Funding is a step not required 
with a Will-based estate plan. 
 

2. A Trustee is entitled to compensation: 
a. In accordance with the trust instrument or other agreement 
b. As agreed among the trustee and beneficiaries 
c. In accordance with a corporate Trustee’s published fee schedule; or 
d. For an individual Trustee, (i) based upon the amount received by the trust 

at funding and future contributions, and (ii) an annual fee based on the 
market value of the assets 

 
B. Funding. 

 
1. It is imperative that the trust be funded upon its creation.  This can cause 

significant work for the Grantor: 
a. Investment accounts must be re-titled in the name of the trust; 
b. Real property must be transferred by deed to the Trustee; 

1. Bothersome issues such as homestead exemptions, title insurance, and 
due-on-sale clauses in mortgage documents are often overlooked  

c. Stock certificates must be re-titled; 

Chapter 4 
8 of 34



d. Limited liability company interests must be transferred and due diligence 
must be performed to ensure that the transfer is allowable under the 
applicable operating agreement. 
 

2. It is vitally important that property acquired after the trust is created be titled 
in the name of the trust, or if the nature of the asset changes: 
a. Real estate; 
b. Inheritance; 
c. Assets transferred from one financial institution to another. 

 
C. Consider Whether the Client Really Needs to Avoid Georgia Probate: 

 
1. The Georgia probate process is streamlined and inexpensive; 
2. The Executor prepares the Petition to Probate (a standardized form); 
3. The Executor makes one trip to the Courthouse; 
4. The Executor meets with a probate court clerk (no judge involvement); 
5. The Executor can submit the Petition for Discharge via mail; 
6. A properly drafted Will relieves the Executor from posting a bond or filing 

any reports with the Court; and 
7. For a married couple, probate on the death of the first spouse can be virtually 

eliminated with proper titling of assets: 
a. Joint Tenancy with Right of Survivorship; 
b. Joint Accounts; 
c. Payable on Death/Transfer on Death Accounts; and 
d. Beneficiary Designations on Life Insurance and Qualified 

Retirement Plan Asset 
 

D. Is Avoiding Probate Advisable? 
 
1. The probate process provides supervision by the probate court: 

a. Would the interested parties and beneficiaries be better served with 
court supervision? 

2. Solemn Form probate requires that all heirs-at-law be notified and given an 
opportunity to object to the proposed probate of the Will 
 

E. Even with a Revocable Trust based plan, it is likely the Will needs to be probated: 
 
1. Either by intent or omission, a Decedent usually passes with assets which are 

not held in the trust and do not otherwise pass outside of the property process 
(i.e., assets with beneficiary designations, transfer on death accounts, property 
held with right of survivorship).  The assets typically include cars, boats, time 
share interests, and small balance bank accounts purposefully held outside the 
trust. 
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F. Georgia Probate Provides for the Discharge of the Personal Representative. 

 
1. Georgia law sets forth the procedure for an Executor to obtain discharge from 

the office of Executor and discharge from liability after discharge.  The 
procedure is uncomplicated and straightforward.  In contrast, the process for a 
Trustee to receive a discharge is a more complicated Petition for Accounting. 
 

G. Certain Assets Can Not be Held in Trust 
 

1. Many clients have a substantial portion of their assets in qualified retirement 
plans (401k’s and IRA’s, for example).  These assets must be owned by an 
individual and cannot be owned by a Revocable Trust. 

2. Practice Pointer:  DO NOT name the Revocable Trust as the beneficiary of 
qualified retirement plans unless the client and successor trustee fully 
understand the potentially significant tax ramifications.  Failing to understand 
this complicated area of law can lead to significant complication and costs 
after death. 
 

H. Complexity of a Trust-Based Plan 
 
1. Does the Client need (and want) the added level of complexity inherent in a 

Trust-Based plan? 
2. Practice Pointer:  In the author’s experience, many clients are “pushed” to 

create revocable trust by non-attorney advisors, but the client does not 
understand the importance of fully funding the trust.  This can lead to MORE 
work and expense.  That is, moving assets through probate, then to the trust. 
 

I. Common Misconceptions about Revocable Trusts 
 
1. There is no asset protection for assets held in the Revocable Trust, either 

during the Grantor’s life or after his death.  See O.C.G.A. Sec. 53-12-82 (1), 
(3). 

2. The Revocable Trust provides no income tax benefits for the Grantor over and 
above a Will-based plan. 

a. Income Tax Practice Pointer:  During the Grantor’s lifetime, all 
income earned in the name of the Revocable Trust is reported on the 
Grantor’s tax return under the “Grantor Trust” rules.  When opening 
new accounts in the name of the Revocable Trust during the Grantor’s 
lifetime, it is generally permissible to use the Grantor’s social security 
number versus obtaining a separate taxpayer identification number for 
the Revocable Trust.  However, after the death of the Grantor, the 
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Trust becomes a separate taxpayer and must obtain a separate taxpayer 
identification number. 

3. The Revocable Trust provides no estate tax benefits for the Grantor over and 
above a Will-based plan.  

 
VII. Conclusion. 

 
The debate regarding the superiority of a Revocable Trust based estate plan versus a 
Will-based estate plan is ongoing, with no definitive answer.  What is clear is that the 
estate planning attorney should consider the benefits of a Revocable Trust based plan 
based upon the individual needs of the client. 
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Timothy M. Curtin

Curtin Law Firm, P.C.

3630 Peachtree Road, N.E., Suite 1025

Atlanta, Georgia 30326

404-262-0290 | tmcurtin@curtinlaw.net

www.CurtinLaw.net

Last Will and Testament

- Means nothing while you are alive
- You can change it as often as you want
- You can revoke it at any time
- It can not be modified (or revoked) once the Testator loses testamentary 

capacity
- It becomes irrevocable at the death of the Testator
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Financial Power of Attorney (Durable)

- Principal designates an Agent who is given authority to act on the Principal’s 
behalf with regard to enumerated financial issues

- If prepared properly, the powers conveyed to the Agent will survive the 
Principal’s incapacity (a “durable” power)

- The power may be effective immediately upon execution or it can be a 
“springing” power

- The powers conveyed in the Power of Attorney terminate at the Principal’s 
death

Typical “Springing” Power Language in a 
Power of Attorney

The powers conveyed herein shall be effective only if I am unable to make my 
own financial decisions due to my disability, incapacity, or mental incompetence.  
Such disability, incapacity, or mental incompetence may be established by any 
one (1) licensed physician, who shall sign and cause to be attached to this Power 
of Attorney his or her written statement indicating that I am incapable in his or 
her judgment of attending effectively to my financial affairs by reason of such 
disability, incapacity, or mental incompetence.  All such written statements shall 
be acknowledged before a Notary Public.
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Georgia Advance Directive for Health Care

- Principal designates an Agent to make health care decisions
- Principal provides “End of Life” instructions

Revocable Trust (“Living Trust”)

- Established while the Grantor (the trust creator) is alive
- Modifiable and revocable during the lifetime of the Grantor

- As permitted in the trust document
- Through a Financial Power of Attorney

- This power to modify or revoke a trust must be specifically conveyed to the 
Agent in the Georgia Statutory Financial Power of Attorney Form
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Revocable Trust (“Living Trust”)

- May be modified after the death of the Grantor
- As permitted in the trust documents
- By a court proceeding
- But typically becomes irrevocable at the Grantor’s death

- Can be a “Joint Revocable Trust”
- Enables a married couple’s assets to be managed in one trust document

- The Revocable Trust “survives” the death of the Grantor

Last Will and Testament (“Pour-Over Will”)

- Needed for certain assets which were not transferred to the Revocable Trust
- Commonly referred to as a “Pour-Over Will”
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Last Will and Testament (“Pour-Over Will”)

I give all of my probate estate, excluding any property over which I 
have a power of appointment, after expenses and taxes are paid under 
this Will, to the then-acting Trustee of the Jane Doe Trust dated 
March 23, 2019 and executed before this Will, to be added to the 
property of that trust.  I direct that the Trustee administer the property 
according to the trust and any amendments made prior to my death.

- Financial Power of Attorney
- Necessary to control assets not transferred to the Revocable Trust

- By omission
- By choice
- By impossibility

- Georgia Advance Directive for Health Care
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- Grantor(s)/ Settlor(s)
- The person or persons (in the case of a Joint Revocable Trust) who 

create the Revocable Trust

- Trustee
- The person (or entity) who manages and administers the property in the 

Revocable Trust

- Beneficiary
- The person or persons who receive the benefit of the trust assets

In a typical Revocable Trust, it is very common for 
the Grantor, the Trustee, and the Beneficiary to be the 
same person.
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The date of this trust is March 23, 2019.  The parties to this trust are 
Timothy M. Curtin (the Grantor) and Timothy M. Curtin the 
Trustee).
I intend to create a valid trust under the laws of Georgia and under 
the laws of any state in which any trust created under this trust 
document is administered.  The terms of this trust prevail over any 
provision of Georgia law, except those provisions that are mandatory 
and may not be waived.

1.Probate Avoidance
2.Privacy
3.Incapacity Planning
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Probate Avoidance
- Probate is a judicial process where the Will is declared valid and an 

Executor is appointed to carry out the directions in the Will
- Heirs-at-law must be located and notified (for Solemn Form 

probate)
- The Executor must personally appear at a probate court to take the 

oath of office
- At the conclusion of the administration, the Executor should file a 

Petition for Discharge

Probate Avoidance
- Assets in the Revocable Trust are not subject to the probate process
- The Grantor may die, but the trust is unaffected
- Upon the death of the Grantor-Trustee, the Successor Trustee 

assumes the role of Trustee
- There is no court involvement in the trustee succession process
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Probate Avoidance
- Ancillary Administration

- When it becomes necessary to administer assets of the Decedent’s 
estate outside of the State of Georgia

- Typically occurs when the Decedent owned real estate in another 
state.

Practice Pointer
If your client owns real property in another state, have them create a 
limited liability company and transfer the property to the LLC.  This 
will provide an added level of asset protection.
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Practice Pointer

Avoid using the words “Revocable” or “Living” when naming the 
Trust.  When the Grantor dies and the Trust becomes irrevocable, this 
can lead to confusion.  Instead of naming the trust “The Jane Doe 
Revocable Trust,” consider simply naming it “The Jane Doe Trust.”

Privacy

Once a Will is admitted into probate, it becomes a public record.  The 
Revocable Trust does not become a public record and is not 
accessible through a search of public documents.
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Incapacity Planning
- Allows the Grantor to maintain control of his or her assets while 

able
- Provides efficient and seamless mechanism for the appointment of a 

Successor Trustee when the Grantor is no longer capable
- Avoids the need to use the sometimes cumbersome Financial Power 

of Attorney
- Avoids the necessity of a court appointed Conservator to manage 

assets

Practical Advantages
- It is easy to keep track of property in the trust

- Avoids comingling
- Especially helpful in blended family situations

- Allows for a customized method to determine incapacity
- Disability Panel
- Allows for more customized determination of incapacity than a 

Financial Power of Attorney
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Practical Advantages
- Ability to Name a Co-Trustee

- The Co-Trustee can protect the Grantor from engaging in 
potentially detrimental acts

- Provides for a more seamless transition when the Grantor can no 
longer serve as Trustee, as the Successor Trustee is already 
serving

- Can be helpful when spouses have separate Revocable Trusts, or 
a parent is serving as Co-Trustee with a trusted child

Practical Advantages
- Avoiding a Claim of Year’s Support (OCGA Sec. 53-3-1)

- The assets in the Revocable Trust are not subject to a claim of 
Year’s Support, which is a probate court proceeding

- Helpful in the cases with blended families
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Practical Advantages
- Avoiding a Will Contest by a Disinherited Heir

- The probate process provides for a statutory procedure for any 
heir-at-law to file a Caveat once the Will is submitted for 
probate

- Even is the Caveat is groundless, it could still cause significant 
delay and expense

- Attacking a trust is a more complicated and daunting proceeding

Practical Advantages
- Use of a Corporate Trustee or Co-Trustee

- Many people do not have a family member or friend who is 
capable of handling the duties of a Trustee

- Corporate fiduciaries generally will not serve as Agent under a 
Financial Power of Attorney

- Corporate fiduciaries will serve as Trustee or Co-Trustee of a 
trust
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Cost of Creation
- Initial cost of creating the trust can be significantly more expensive 

than the preparation of a Will-based plan
- More customization options in a Revocable Trust means more 

time involved
- Disability panels, trustee succession provisions during life, 

trustee succession provisions during death, use of trust assets for 
third parties during the lifetime of the Grantor, etc.

Cost of Funding
- Initial cost of funding the trust can cause significant expense

- All investment accounts must be re-titled
- Real property must be transferred by deed and recorded

- Watch out for homestead exemptions, title insurance, due-on-
sale clauses in mortgage documents

- Stock certificates must be re-titled
- Limited liability company interests must be transferred

- Must check Operating Agreement to determine if transfer is 
authorized
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Cost of Funding
- Funding is an ongoing process

- Newly acquired real estate
- Inheritance
- Assets transferred from one financial institution to another

Trustee Compensation

- Trustee Compensation
- As provided in the trust agreement
- By agreement of the Trustee and Beneficiaries
- In accordance with the Corporate Trustee’s fee schedule
- A percentage based on the value received by the Trust at funding and 

an annual fee based upon the value of the assets
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Practice Pointer

It is a very unusual client who can handle all funding 
issues without assistance.  Make sure you have a clear 
understanding with your client regarding the costs 
associated with your assistance in the funding process.

Also, make sure you follow up with the client to make 
sure the funding of the trust has been completed.

Is Probate Avoidance Needed?
- Georgia probate is streamlined and inexpensive
- Prepare and file a Petition to Probate
- One trip to the Courthouse
- Executor meets with a Clerk (not the Judge) to take the Oath of 

Office
- Petition for Discharge can be mailed
- A properly drafted Will relieves the Executor from posting bond or 

filing reports with the Court
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Is Probate Avoidance Needed?
- For married couples, probate on the death of the first spouse can be 

virtually eliminated with proper titling of assets
- Joint Tenants with Right of Survivorship
- Joint Accounts
- Payable on Death/ Transfer on Death Accounts
- Beneficiary designations on Life Insurance and Qualified Retirement 

Plan Assets

Is Probate Avoidance Advisable?
- The probate process provides supervision by the Probate Court

- Would the parties and beneficiaries be better served with court 
supervision?

- Probate in Solemn Form requires notification to all heirs-at-law
- Necessary to conclusively transfer real property
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Probate Will Still Likely Be Needed
- By intention or omission, a Decedent usually passes with assets 
outside the trust and don’t otherwise pass outside of the probate 
process

- Cars and boats
- Time share interest
- Small balance bank accounts

Discharge of Executor
- The probate process provides for the discharge of the Executor 

from office and liability
- Streamlined and uncomplicated

- Trustee must file a more complicated Petition for Accounting
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Certain Assets Can Not Be Transferred 
to the Revocable Trust

- Qualified Retirement Plan Assets (401k’s and IRA’s) may not be 
transferred to a Revocable trust

- Must be owned individually
- Many clients have a substantial portion of their total asset in qualified 

retirement plans

Practice Pointer

DO NOT name the Revocable Trust as the beneficiary of qualified 
retirement plans unless the client and successor trustee fully 
understand the potentially significant tax ramifications.  Failing to 
understand this complicated area of law can lead to significant 
complication and costs after death.
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Complexity of the Trust-Based Plan

Make sure the client needs and wants the added 
complexity associated with a Trust-based plan

Practice Pointer

In my experience, many clients are “pushed” to create revocable trust 
by non-attorney advisors, but the client does not understand the 
importance of fully funding the trust.  This can lead to MORE work 
and expense.  That is, moving assets through probate, then to the 
trust.
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Common Client Misconceptions

- Asset Protection
- The Revocable Trust provides no asset protection for the 

Grantor during her lifetime (OCGA 53-12-82)

Common Client Misconceptions

- Estate Tax Savings
- The Revocable Trust provides no estate tax savings over  

Will-based plan
- Clients commonly confuse a Revocable Trust with an 

Irrevocable Trust
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Common Client Misconceptions

- Income Tax Savings
- The Revocable Trust provides no income tax savings 

over and above a Will-based plan

Practice Pointer

During the Grantor’s lifetime, all income earned in the name of the 
Revocable Trust is reported on the Grantor’s tax return under the 
“Grantor Trust” rules.  When opening new accounts in the name of 
the Revocable Trust during the Grantor’s lifetime, it is generally 
permissible to use the Grantor’s social security number versus 
obtaining a separate taxpayer identification number for the Revocable 
Trust.  However, after the death of the Grantor the Trust becomes a 
separate taxpayer and must obtain a separate taxpayer identification 
number.
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For those clients seeking probate avoidance, privacy, and enhanced 
disability planning, a Revocable Trust can be an extremely helpful 
estate planning tool.

However, the benefit of implementing a Revocable Trust-based plan 
must be analyzed on a client by client basis.  Issues such as desire or 
aversion to cost and complexity, asset allocation, and family 
dynamics must be considered.

Q & A
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*Source: 2018 DonorAdvised Report, National Philanthropic Trust

Chase Mouchet, CFP®, CIMA®
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Adult Guardianships 
and Conservatorships

From Start to Finish
Millie Baumbusch

Baumbusch Law LLC

Issues to Consider Prior to Filing

Who is your client?
Petition can be filed by “any interested person.”
Do you have two petitioners or one petitioner and the affidavit
of physician/psychologist?
Do you have medical records or other verification of inability to
make personal or financial decisions?
Do any POAs or nominations exist?
Is this going to be contested?
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Where to File Petition

File in probate court of county in which the proposed ward is 
domiciled or is found   O.C.G.A. §§ 29-4-10(a), 29-5-10(a)

Choose – county of domicile or county of nursing home

Different judges have different approaches/philosophies on 
guardianships

Consider where proposed ward is going to live in future to 
avoid having to transfer guardianship

Emergency vs. Regular Petition

Emergency guardianship –“immediate and substantial risk of 
serious death or serious physical injury”  O.C.G.A. § 29-4-
14(b)(4) 

Emergency conservatorship – “immediate and substantial risk 
of irreparable waste or dissipation of the proposed ward’s 
property” O.C.G.A. § 29-5-14(b)(4)

Consider – is this really an emergency?
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Factors to Consider in Filing 
Emergency Petition

Be ready for hearing within five days of filing emergency 
petition, with evidence of incompetency and emergency

Extra cost to client

Courts are generally reluctant to grant emergency petitions
File permanent petition immediately after emergency hearing

Emergency authority lasts for sixty days or until permanent 
guardian/conservator appointed, whichever is shorter

“Emergency Emergency” 
Petition

Request the immediate appointment of an “emergency 
emergency” guardian/conservator where “the threatened risk 
is so immediate and the potential harm is so irreparable that 
any delay is unreasonable”  O.C.G.A. §§ 29-4-15(c)(5), 29-5-
15(c)(5) 

Risk must be certified by an affidavit of a physician, 
psychologist, or LCSW 

With or without notice to the proposed ward

“Emergency emergency” guardian/conservator serves until 
the emergency hearing
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Petition Requirements

Use the form petitions found on Georgia Probate Court’s 
website, www.gaprobate.org

Forms are updated almost yearly

Must comply with form and if not state where and when you 
do not comply – see instructions and Rule 5.9D

Petitioners must sign and include verification

Nominated guardians/conservators must sign consent to serve

Petition Requirements

The proposed ward is in need of a guardian and/or conservator by 
reason of the following incapacity: _________________                                       
to the extent that the proposed ward (initial one or both):

______ a. (for  guardianship:) lacks sufficient capacity  to  make or 
communicate significant   responsible decisions  concerning  
his/her health or safety.
______ b. (for conservatorship:) lacks sufficient capacity to make 
or communicate significant responsible decisions concerning the 
management of his/her property.

The facts which support the claim of the need for a guardian 
and/or conservator are as follows: ______________ 
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Petition Requirements

State any potential conflict of interest by nominated 
conservator  

State whether the proposed ward has executed a POA, AD, or 
a nomination of guardian/conservator

List all income, expenses, assets

State whether you are seeking additional powers other than 
those automatically granted pursuant to O.C.G.A.§ 29-5-23  

Request jury trial if you want one – rare in these cases

Filing of Petition

File with the Probate Court along with fee 

Probate Court will issue citation and serve

Two persons must receive notice, in this order:
Spouse of proposed ward

Children of proposed ward

If no adult children, then lineal descendants

Also serve nominated guardian/conservator
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Citation

Citation issued by Court
Gives notice to proposed ward, interested persons listed

Appoints an attorney to represent proposed ward

May appoint GAL

Appoints a physician, psychologist, or LCSW to evaluate proposed 
ward

States time and date of evaluation, usually at proposed ward’s 
residence

May file acknowledgements of service of interested persons.

Objections

Can be filed by any interested party, but not required in writing 
before hearing

Objections to need for guardian/conservator or nominations 
for guardian/conservator or both

If you are objecting to the nominated guardian/conservator, 
you must file your own petition

May want to obtain medical records or obtain independent 
evaluation, if possible
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Evaluation

O.C.G.A. §§ 29-4-11(d), 29-5-11(d) govern how evaluation is 
conducted 

Evaluator must explain the purpose of the evaluation 

Proposed ward may remain silent
Any statements made by proposed ward are privileged 
except as to the hearing

Proposed ward’s legal counsel has a right to attend; no one 
else is permitted to attend

However, as a practical matter, evaluator  will interview anyone 
present about the ward’s medical condition or living situation.

Evaluation

Evaluator may consider:
A self report from the proposed ward

Questions and observations of the proposed ward to consider 
functional abilities (MMSE)

A review of the medical records of the proposed ward, if available

An assessment of cultural factors and language barriers that may 
impact the proposed ward’s abilities
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Evaluation




