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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and eﬀorts of the Chairperson(s) and speakers, this seminar would not have been possible.
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneﬁcial as well as enjoyable We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a diﬀerent legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staﬀ
Jeﬀrey R. Davis
Executive Director, State Bar of Georgia
Rebecca A. Hall
Associate Director, ICLE
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AGENDA
THURSDAY,
MAY 9, 2 019
JOINT SESSION
PRESIDING:
Vanessa E. Goggans, Program Chair; Chair-Elect, Real Property Law Section, State Bar of
Georgia; Morris, Manning & Martin LLP, Atlanta
7:30

REGISTRATION

8:15

WELCOME AND PROGRAM OVERVIEW
Vanessa E. Goggans

8:30

JUDICIAL UPDATE
Carol V. Clark, The Law Offices of Carol V. Clark, LLC, Atlanta

9:45

UPDATES TO TITLE STANDARDS
Hilary Herris Fentress, Chicago Title Insurance Company and Commonwealth Land Title
Insurance Company, Atlanta

10:00 PRESENTATION OF PINDAR AWARD
Vanessa E. Goggans
10:15 BREAK
10:30 EMBRACING TECHNOLOGY, KNOWING THE DANGERS, PROTECTING YOURSELF
AND WHAT’S NEXT?
Rick Diamond, Vice President, Agency Technology, Fidelity National Financial, Boston, MA
11:30 CASES SINCE LAST YEAR’S RPLI WHICH WILL BE KNOWN BY ONE NAME THIS YEAR: 		
AUTOOWNERS, GAZAWAY, GILBERT, MAY & WHITE
T. Matthew Mashburn, Partner, Commercial Finance, Aldridge Pite LLP, Atlanta
12:15 CRYPTOCURRENCY AND BLOCKCHAIN IN REAL ESTATE
Austin B. Mills, Morris, Manning & Martin LLP, Atlanta
1:00

RECESS

2:00

RAIFORD MEMORIAL GOLF TOURNAMENT

6:00

2019 RPLI KICK-OFF PARTY
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AGENDA
FRIDAY,
MAY 10, 2 019
CONCURRENT SESSION
7:00

FEAT FOR MCFEE RUN/WALK
RESIDENTIAL REAL ESTATE SESSION
PRESIDING:
Phillip D. “Phil” Wilkins, Secretary/Treasurer, Real Property Law Section,
State Bar of Georgia; Tisinger Vance, P.C., Carrollton

8:30

REVISIONS TO THE RPLS RESIDENTIAL CLOSING HANDBOOK
Cate S. Hoskins, O’Kelley & Sorohan LLC, Cumming

9:00

RESIDENTIAL LEASES: GETTING THE TENANT IN AND GETTING HIM OUT
Lynn M. Wilson, Partner, Morris, Manning & Martin, LLP, Atlanta

9:45

ENGAGEMENT LETTERS FOR RESIDENTIAL CLOSINGS AND OTHER HELPFUL
FORMS AND PRACTICES
Camille W. Brannon, Campbell & Brannon LLC, Atlanta

10:15 BREAK
10:30 FIRPTA: WHAT YOU REALLY NEED TO KNOW
Julie Lepore, FIRPTA Solutions, Inc., Cape Coral, FL
11:15 AVOIDING COMMON CLOSING PITFALLS: ESTATES, DIVORCES, ETC.
Thua G. Barlay, Lueder Larkin & Hunter LLC, Conyers
11:45 PARALEGAL TO PARALEGAL: HELPING CLOSING PARALEGALS AVOID TITLE CLAIMS WITH
ADVICE FROM A TITLE LITIGATION PARALEGAL
Monica K. Gilroy, The Gilroy Firm, Alpharetta
Kristy J. Baker, The Gilroy Firm, Alpharetta
12:30 NAVIGATING CLOSINGS WITH FOREIGN BUYERS AND SELLERS
Jenny Nguyen, Nguyen & Pham LLC, Norcross
12:55 RECESS
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AGENDA
FRIDAY,
MAY 10, 2019
CONCURRENT SESSION
7:00

FEAT FOR MCFEE RUN/WALK
COMMERCIAL REAL ESTATE SESSION
PRESIDING:
Vanessa E. Goggans

8:30

MINERAL RIGHTS: HOW THEY ARE CREATED, HOW THEY MAY BE CLEARED AND THE
VARIOUS WAYS THEY ARE TREATED BY TITLE INSURANCE UNDERWRITERS
John P. Cripe, Metropolitan Title Agency Inc, Atlanta
Leonard R. Gray, Jr., First American Title Insurance Company, Atlanta

9:30

HOW UNCERTAINTY SURROUNDING LAND USE CLAIMS IMPACTS YOU AND WHAT YOU
SHOULD KNOW ABOUT AFFORDABLE HOUSING INITIATIVES
Julie L. Sellers, Dillard Sellers LLC, Atlanta
G. Douglas “Doug” Dillard, Dillard Sellers LLC, Atlanta

10:15 BREAK
10:30 (ALMOST) EVERYTHING YOU NEED TO KNOW TO MASTER TRANSACTIONS INVOLVING
COMMERCIAL OR MIXED-USE CONDOMINIUM REGIMES
Darryl R. Moss, Weissman, Atlanta
11:30 ALTA SURVEYS AND GETTING YOUR DEALS TO CLOSE
James J. Brown, NV5, Atlanta
Peggy Henderson, NV5, Atlanta
12:00 SPECIAL ISSUES WHEN CLOSING AGRICULTURAL PROPERTIES
Wallace D. Bonner, Jr., Moore Clarke DuVall & Rodgers PC, Albany
12:55 RECESS
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AGENDA
SATURDAY,
MAY 11, 2 019
JOINT SESSION
7:45

COMPLIMENTARY CONTINENTAL BREAKFAST
PRESIDING:
Vanessa E. Goggans

8:15

ANNUAL MEETING OF THE REAL PROPERTY LAW SECTION
Chad Henderson, Chair of the Real Property Law Section, State Bar of Georgia; Henderson
Legal LLC, Atlanta

8:30

TITLE INSURANCE: THE MUSICAL
Amanda F. Calloway, Calloway Title & Escrow LLC, Atlanta
Kyle J. Levstek, Calloway Title & Escrow LLC, Atlanta

9:30

E-RECORDINGS – AN UPDATE
Chyvaun J. Ferguson, Fulton County Clerk of Superior Court, Atlanta

9:45

LEGISLATIVE UPDATE: REMOTE NOTARY IN GEORGIA
Mark S. Robinson, Old Republic National Title Insurance Company, Atlanta

10:15 BREAK
10:30 FINDING A WINDOW OF OPPORTUNITY IN OPPORTUNITY ZONES
Joseph F. “Joey” Strength, HunterMaclean, Brunswick
11:00 TAX LIENS, TAX DEEDS, AND REDEMPTION SUPERLIENS: TRAPS FOR THE UNWARY
Allison C. “Allie” Jett, Jett Law Group, Atlanta
11:45 WHY ARE THERE SO MANY MISERABLE ATTORNEYS?
Kent E. Altom, The Gilroy Firm, Atlanta
12:45 ADJOURN
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JUDICIAL UPDATE
By:
CAROL V. CLARK
May 9, 2019

Carol Clark Law
6075 Lake Forrest Drive
Suite 200
Atlanta, Georgia 30328
(404) 250-330 (Telephone)
(404) 250-3306 (Facsimile)
carol@carolclarklaw.com

©2019 All Rights Reserved

The author thanks all those members of the Real Property Law Section who have graciously
sent cases during the year and gratefully acknowledges the contributions of Casey C. Holloway
and the contributions of her colleagues at Carol Clark Law.
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AD VALOREM TAXATION
City of Dublin School Dist. v. MMT Holdings, LLC et al., 346 Ga. App. 546, 816 S.E.2d 494 (2018).
MMT Holdings, LLC (“MMT”) filed a putative class action against both the City of Dublin
School District (“the School District”) and the City of Dublin (“the City”), seeking a refund of ad
valorem taxes MMT claimed had been illegally assessed and used by the School District in ways
not approved by voters. MMT also sought an injunction against the City to keep the City from
transferring the taxes it had collected to the School District. MMT filed a motion for partial
summary judgment, asserting that it was entitled to a refund of the ad valorem tax increase. The
School District filed a motion for summary judgment arguing that the doctrine of sovereign
immunity barred MMT’s claims. The trial court granted MMT’s motion and denied the School
District’s motion. The School District appealed to the Supreme Court of Georgia; the Supreme
Court transferred the appeal to the Court of Appeals of Georgia, pursuant to the Appellate
Jurisdiction Reform Act of 2016.
The Court of Appeals examined the issue of sovereign immunity. In Georgia, school
districts are political subdivisions of the State and are protected by sovereign immunity unless it
is waived by the Georgia Legislature or the Georgia Constitution. MMT asserted that the
Legislature had waived immunity for the School District in O.C.G.A. § 48-5-380(a)(1), which MMT
contended entitled it to seek a refund against the School District and the City for the allegedly
illegally assessed taxes. O.C.G.A. § 48-5-380(a)(1) provides, in relevant part, that “each county
and municipality shall refund to taxpayers any and all taxes and license fees: (1) Which are
determined to have been erroneously or illegally assessed and collected from the taxpayers
under the law of this state or under the resolutions or ordinances of any county or municipality.”
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Subsections (b) and (c) provide that a taxpayer can either (1) file a claim for refund with the
governing authority of the county or municipality, or (2) proceed directly to filing suit. The Court
of Appeals reasoned that, while the plain language of O.C.G.A. § 48-5-380 entitles taxpayers to
seek a refund from the governing body or municipality, it says nothing about seeking a refund
from, or filing suit against, a school district and does not contain any language that could be read
as broadening the waiver of sovereign immunity for any government entities other than those
listed in the statute.
The Court of Appeals reversed the decision of the trial court and ruled that the School
District had immunity from the claims asserted against it for a refund of ad valorem taxes.
PRACTICE TIP: O.C.G.A. § 48-5-380 only waives sovereign immunity for those government
entities specifically listed and does not waive sovereign immunity for school districts.
AD VALOREM TAXATION, DUTY
Love et al. v. Fulton County Bd. of Tax Assessors et al., 348 Ga. App. 309, 821 S.E.2d 575 (2018).
This case was brought by Albert E. Love and several other taxpayers of Fulton County
(collectively “Plaintiffs”) who alleged that the Fulton County Board of Tax Assessors (“the Tax
Board”), the individual Tax Board members, and the Chief Appraiser of the Tax Board (collectively
“Defendants”) failed to diligently investigate whether the Mercedes Benz stadium lessee was
subject to ad valorem property taxation.
The Georgia World Congress Center Authority (“the World Congress Center”) is a public
corporation and an instrumentality of the State of Georgia. The World Congress Center owns the
new Mercedes Benz Stadium. In April 2013 and before selecting the site for the new stadium, the
World Congress Center, and other parties associated with the Atlanta Falcons, entered into a
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memorandum of understanding (“the MOU”). The MOU outlined certain expectations with
respect to the new stadium, including its financing, construction, development, and operation.
The MOU also outlined the terms of the license that the World Congress Center would grant to
the Atlanta Falcons Stadium Co., LLC (“the Stadium Company”) and addressed the issue of ad
valorem taxes. With respect to taxation under the MOU, the Stadium Company was to be
responsible for the payment of any and all applicable taxes on the new stadium and its
operations. The MOU further provided that the Stadium Company’s interest constituted a
usufruct; it also stated, however, that neither the World Congress Center nor the Stadium
Company expected any ad valorem taxes to be payable with respect to their interests in the
property. Finally, the MOU stated that, as a condition to the Stadium Company’s obligation to
consummate the initial closing of the deal, the Stadium Company must have received
confirmation from the Tax Board that the Stadium Company’s rights under any license agreement
would constitute a usufruct.
On August 22, 2013, the Tax Board addressed whether the interests referenced in the
MOU would be subject to ad valorem taxation. The Tax Board subsequently approved a
Statement of Intent to Exempt Real and Personal Property, which provided that the Tax Board
intended to recognize the interests as exempt. On May 18, 2015, the World Congress Center and
the Stadium Company signed a Stadium License and Management Agreement (“the SLM
Agreement”) which granted the Stadium Company an exclusive license to use and occupy the
new stadium. The SLM Agreement stated that it only granted the Stadium Company a usufruct
to use and occupy the new stadium.
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The Plaintiffs’ petition alleged that the Tax Board was obligated to investigate, identify,
and assess the fair market value of all property in Fulton County subject to ad valorem taxes, and
that the Tax Board had failed to carry out its duties. The Plaintiffs also alleged that the interest
conveyed in the SLM Agreement was a leasehold interest or an estate for years subject to ad
valorem taxation, rather than a license interest or a non-taxable usufruct. The Plaintiffs sued for
a writ of mandamus and for injunctive and declaratory relief. The Defendants moved to dismiss
the Plaintiffs’ petition for failure to state a claim upon which relief could be granted pursuant to
O.C.G.A. § 9-11-12(b)(6). Additionally, the Plaintiffs made a motion to have O.C.G.A. § 10-9-10
declared unconstitutional.
The trial court granted the Defendants’ motion to dismiss, finding that the Plaintiffs’
claims for mandamus relief failed because the Tax Board had exercised its public duty and
determined that the Stadium Company’s interest in the new stadium was not subject to ad
valorem taxation. The trial court further held: (1) that the Plaintiffs’ mandamus claims against
the individual board members and the chief appraiser in their individual capacities were barred
by official immunity; (2) that Plaintiffs’ claims for injunctive and declaratory relief against the Tax
Board and the other Defendants in their official capacities were barred by sovereign immunity;
and (3) that their claims for injunctive and declaratory relief against the members of the Tax
Board and the Chief Appraiser in their individual capacities were barred by official immunity.
Plaintiffs appealed.
On appeal, the Plaintiffs argued that the trial court had erred in dismissing their claims
seeking a writ of mandamus against the Tax Board and the other Defendants in their official
capacities. O.C.G.A. § 9-6-20, Georgia’s mandamus statute, provides in relevant part:
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All official duties should be faithfully performed, and whenever, from any cause,
a defect of legal justice would ensue from a failure to perform or from improper
performance, the writ of mandamus may issue to compel a due performance if
there is no other specific legal remedy for the legal rights.
Mandamus is a remedy properly issued only if: (1) there is no other adequate legal remedy to
effectuate the relief sought, and (2) the applicant has a clear legal right to such relief. The
Defendants did not allege that the Plaintiffs had another adequate legal remedy available to
them. Therefore, the sole question before the Georgia Court of Appeals was whether the
Plaintiffs’ petition, construed in their favor, would support the conclusion that they had a clear
legal right to relief.
The Plaintiffs based their argument that they had a clear right to legal relief on O.C.G.A. §
48-5-299(a), which provides, in relevant part:
It shall be the duty of the county board of tax assessors to investigate diligently
and to inquire into the property owned in the county for the purpose of
ascertaining what real and personal property is subject to taxation in the county
and to require the proper return of the property for taxation.
According to the Plaintiffs, the Tax Board had a non-discretionary duty under O.C.G.A. § 48-5299(a) to diligently investigate and determine whether property in the county was subject to ad
valorem taxation. The Plaintiffs argued that the Tax Board never exercised that duty because it
never reviewed the SLM Agreement to determine whether the Stadium Company’s interest in
the stadium was taxable, and that Plaintiffs were therefore entitled to a writ of mandamus
compelling the Defendants to review the SLM Agreement and determine whether the Stadium
Company’s interest in the stadium was subject to ad valorem taxation.
The Court of Appeals found that the Plaintiffs had failed to state a mandamus claim for
two reasons. First, O.C.G.A. § 48-5-299(a) gives the Tax Board discretion in the process it uses to
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investigate and determine whether property is subject to ad valorem property taxation. The
statute provides that the Tax Board must “investigate diligently,” but does not define exactly
what it means to “investigate diligently.” The Court noted that, under Bibb County v. Monroe
County, 294 Ga. 730, 738, 755 S.E.2d 760 (2014), where a statute “prescribes no particular
process by which the [agency] is to receive evidence and reach a decision, these matters fall
within the [agency’s] discretion.” Under Georgia law, when an agency is given discretion in how
it conducts investigations, mandamus cannot be used “to direct the manner in which that
discretion is exercised.” R.A.F. v. Robinson, 286 Ga. 644, 646, 690 S.E.2d 372 (2010).
Second, because the Tax Board is given discretion in how it conducts investigations,
mandamus relief would be appropriate only if the Tax Board failed entirely to conduct an
investigation and reach a decision about the Stadium Company’s interest in the stadium and the
taxability of that interest. The Plaintiffs’ petition conclusively showed that the Tax Board
investigated the taxability of the stadium and reached a decision. Therefore, mandamus was not
an appropriate mechanism as there was not a total failure by the Tax Board to investigate and
reach a decision. The Court of Appeals affirmed the decision of the trial court with respect to the
Plaintiffs’ mandamus claims.
The Plaintiffs also argued that the trial court had erred in dismissing their claims for
declaratory and injunctive relief against the Tax Board members and the Chief Appraiser in their
individual capacities based on the doctrine of official immunity. Under Cameron v. Lang, 274 Ga.
122, 123, 549 S.E.2d 341 (2001), “a public officer or employee may be personally liable only for
ministerial acts negligently performed or acts performed with malice or an intent to injure.” The
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doctrine of official immunity is based on Article I, Section II, Paragraph IX(d) of the Georgia
constitution, which provides in relevant part:
All officers and employees of the state or its departments and agencies may be
subject to suit and may be liable for injuries and damages caused by the negligent
performance of, or negligent failure to perform, their ministerial functions and
may be liable for injuries and damages if they act with actual malice or with actual
intent to cause injury in the performance of their official functions.
The Georgia Supreme Court held, however, in Lathrop v. Deal, 301 Ga. 408, 801 S.E.2d 867 (2017)
that the immunity found in Article I, Section II, Paragraph IX(d) of the Georgia Constitution
“concerns suits and liabilities of public officers for monetary damages and other retrospective
relief. It does not limit the availability of prospective relief.” Therefore, the Georgia doctrine of
official immunity does not bar suits for declaratory or injunctive relief brought against county
officers in their individual capacities. The Court of Appeals reversed the decision of the trial
court’s ruling as to official immunity.
Practice Tip: Where a statute does not prescribe a particular process by which an agency must
conduct an investigation, mandamus relief is only proper if the agency fails entirely to conduct
such investigation. Additionally, the doctrine of official immunity in Georgia does not limit the
possibility of prospective relief.
BREACH OF WARRANTY
Rivers v. Revington Glen Investments, LLC, 346 Ga. App. 440, 816 S.E.2d 406 (2018).
In 2013, William G. Rivers (“Rivers”), individually and as the sole trustee of the Rivers
Family Trust (“the Trust”), and other individuals on behalf of the Trust entered into a contract to
sell 7.5 acres of land to Revington Glen Investments, LLC (“Revington”). Revington filed suit
against the Rivers sellers asserting claims for breach of warranty in the purchase agreement. The
contract contained a clause related to environmental matters (“Article 9”), which read:
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(A) Seller represents and warrants to Purchaser on this date and as of the Closing
Date, that: (i) Seller has at all times complied with, and has not violated in
connection with the ownership, use, maintenance or operation of the
Property and the conduct of the business related thereto, any applicable
federal, state, county or local laws, regulations, rules, ordinances, codes,
standards, orders, licenses, and permits of any governmental authorities
relating to environmental matters.
The contract also provided that the above terms would survive closing.
After beginning its development of the property, Revington discovered that a large
number of old tires and other debris had been buried in pits on the property. Revington filed suit
to recover under Article 9 for breach of warranty. Revington argued to the trial court that the
fact that the tires and debris were located on the property constituted a violation by the Trust of
O.C.G.A. § 12-8-40.1(f), which prohibits individuals from storing more than twenty-five scrap
tires. Revington admitted, however, that Rivers had no knowledge of the tires and had not placed
them on the property, and Rivers stated that he had never walked the property before agreeing
to sell it to Revington. The parties filed cross-motions for summary judgment and the trial court
granted summary judgment to Revington on its claim for breach of warranty. The trial court
found that the Trust was liable because the existence of the tires and other debris on the property
was in violation of various laws, and therefore, constituted a breach of the warranty found in
Article 9. After a bench trial to determine damages only, the trial court awarded Revington
damages in the amount of $208,319.94. The Riverses appealed.
The Court of Appeals held that a plain reading of the contract did not support Revington’s
argument or the trial court’s decision. Revington argued that the Trust made the “express
warranty that the Property had not been used, maintained or operated in any way which violated
any . . . law,” and the existence of the tires on the property constituted a violation of O.C.G.A.
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§12-8-40.1(f). Section A of Article 9, however, did not state as such. Instead, Article 9 stated that
the “Seller . . . has complied with, and has not violated in connection with the ownership, use,
maintenance or operation of the Property . . . .” This language, according to the Court of Appeals,
indicated that the Trust was only warranting that it had not taken any action to violate the law
with regard to the property, not that it had taken steps to discover and remediate any existing
hidden issues caused by previous owners. Section A of Article 9 did not state that the Trust
warranted that all previous owners had complied with applicable laws, or that the property was
free from hidden environmental damage; it merely stated that the seller had not taken any action
to violate the law. The Court of Appeals reversed the decision of the trial court.
PRACTICE TIP: Georgia courts will not find that a seller has warranted steps to discover and
remediate any existing hidden issues caused by previous owners unless the contract expressly
provides as such.
CONTRACTS, GAR FORMS
Peachtree Road Realty Associates, LLC v. Rosen Custom Homes, LLC, et al., Fulton County
Superior Court, Civil Action No. 2016CV280211 (unreported).
This unreported case, in which an oral ruling was issued from the bench, is included herein
because it resulted in a change to the Georgia Association of Realtors contract in which specific
performance has been eliminated as a remedy. The former version of the GAR contract at issue
in the case had language concerning liquidated damages that was inconsistent. The GAR Forms
Committee re-wrote the contract for 2019, eliminating any right to specific performance as a
remedy.
PRACTICE TIP: To preserve the right to specific performance, add a special stipulation to delete
the current reference to liquidated damages in Paragraph 2, and consider a more inclusive
clause such as, “In the event of default, Buyer and Seller are entitled to pursue any remedy
permitted by Georgia law,” or, “Notwithstanding any other provision herein, Seller and Buyer
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have the right to pursue specific performance as a remedy in the event of any default under
this Agreement,” depending on whether your client wishes to preserve that option.
COVENANTS
Gilbert et al. v. Canterbury Farms, LLC, 346 Ga. App. 804, 815 S.E.2d 303 (2018).
Richard Gilbert, Fred Lovell, Jr., and Aaron Smith (“Plaintiffs”) are property owners in a
subdivision in Columbia County known as “Old Farm.” Old Farm consists of less than fifteen
residential lots. In May 1990, protective covenants were executed and recorded with the
Columbia County Superior Court Clerk. The covenants applied to and ran with all real property
contained within Old Farm. The covenants prohibit, without prior approval, cutting of trees more
than three inches in diameter at one foot above ground and the subdivision of any tract so that
the total area of such tract is reduced by more than 1/20 th of its original size. The covenants
provide that they are binding upon all successors-in-title for an initial period of twenty years and
are automatically renewed for successive ten-year periods unless abolished or amended in
accordance with paragraph ten. Paragraph ten concerns the cutting of trees; paragraph fourteen,
however, provides that the covenants may be amended by a written document signed by the
owners of at least 2/3 of the subdivided tracts.
Adjacent to Old Farm is Canterbury Farms, LLC (“Canterbury Farms”) a newer
neighborhood. In 2015, Canterbury Farms purchased a parcel of land (the “Property”) from Old
Farm with the intention of developing it as an extension of the Canterbury Farms neighborhood.
The warranty deed stated that the property was subject to the protective covenants. Canterbury
Farms intended to develop the property without the prior approval of Old Farm, and prior to this
suit, had cut trees on the Property that were greater than three inches, without approval.
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In January 2016, Plaintiffs filed suit against Canterbury Farms seeking: (1) a declaratory
judgment that the Old Farm protective covenants were valid and enforceable; (2) permanent
injunctive relief; (3) damages, and (4) attorneys’ fees and expenses of litigation. Canterbury
Farms filed counterclaims against Plaintiffs and a third-party complaint against all subdivision
owners in Old Farm, including Time Properties, LLC (“Time Properties”). The trial court entered a
final order, concluding that, while the protective covenants for Old Farm were valid, such
covenants were invalid as applied to Canterbury Farms. The trial court found: (1) that the Old
Farm protective covenants could automatically renew under O.C.G.A. § 44-5-60; and (2) that the
Plaintiffs’ delay in bringing this action, while Defendants obtained permits, built fencing, graded
sections of the property, and cleared the ten-acre property of trees, would result in severe
prejudice to Canterbury Farms as it relied on the belief that the protective covenants were no
longer valid.
Canterbury Farms asserted on appeal that the trial court’s finding that the Old Farm
protective covenants could automatically renew violated O.C.G.A. § 44-5-60(d), as it prohibits
automatic renewal of such covenants in subdivisions containing fewer than fifteen lots. According
to the Court of Appeals, however, O.C.G.A. § 44-5-60 did not render unenforceable the Old Farm
covenants. In Sweeney v. Landings Ass’n, 277 Ga. 761, 595 S.E.2d 74 (2004), the Georgia Supreme
Court explained that neither O.C.G.A. § 44-5-60 nor any other law limits the enforceability of
covenants to only a single twenty-year term or precludes their eventual renewal. In Gilbert, the
parties stipulated that the Old Farm covenants were never abolished. According to the Court of
Appeals, because the covenants provide for their automatic renewal, “the application of the
principle of statutory automatic renewal under O.C.G.A. § 44-5-60(d) does not arise.”

11

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
31 of 808

Time Properties asserted on appeal that the Old Farm covenants were vague, invalid ab
initio, and unenforceable because of two alleged ambiguities: First, paragraph fourteen provides
for automatic renewal unless abolished or amended as provided in paragraph ten, but paragraph
ten does not address abolition or amendment. Paragraph fourteen addresses amendment and
provides that the covenants may be amended by a written document that is both signed by the
owners of at least 2/3 of the subdivided tracts and recorded in the Columbia County Clerk’s
Office. The Court of Appeals did not find that this discrepancy made the covenants ambiguous
and stated that a scrivener’s error should not be permitted to defeat the clear intention of the
parties. According to the Court, “considering the restrictive covenants as a whole . . . the
reference to paragraph 10 . . . in lieu of paragraph 14 . . . constitutes no more than an inadvertent
and superfluous error on the part of the drafter.” Second, Time Properties argued that the
covenants were ambiguous because they did not provide for a procedure for abolition, only
amendment. The Court disagreed, finding that because the contract provided a procedure for
amendments, it also provided a procedure for abolition, as an abolition of the covenants would
be an amendment.
The trial court had concluded that, although the restrictive covenants were valid under
O.C.G.A. § 44-5-60, they were invalid as applied to Canterbury Farms because of Plaintiffs’ delay
in bringing this action. On appeal, Plaintiffs asserted that the court erred by concluding that the
protective covenants did not apply to Canterbury Farms because it was prejudiced by the
Plaintiffs’ delay in filing suit. Specifically, Plaintiffs asserted that the trial court’s application of the
doctrine of laches to bar their claims was erroneous because (1) Canterbury Farms did not raise
the doctrine of laches as an affirmative defense as required by O.C.G.A. § 9-11-8(c); (2)
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Canterbury Farms failed to present evidence that would support a finding of laches; and (3) the
laches finding exceeded the parties’ stipulations. In response, Canterbury Farms asserted that
the trial court did not state specifically that its findings were based on the defense of laches.
The Court of Appeals noted that while the trial court’s order did not specifically
characterize its conclusion as a finding of laches, the language of the trial court’s order clearly
implied laches. O.C.G.A. § 9-3-3 provides that courts “of equity may interpose an equitable bar
whenever, from the lapse of time and laches of the complainant, it would be inequitable to allow
a party to enforce his legal rights.” The language of the trial court’s order tracked the essential
elements of a laches defense, stating that to “establish the affirmative defense of laches, [a
defendant must] come forward with evidence showing inexcusable delay and prejudice resulting
therefrom.” According to the Court of Appeals, a finding of laches was wholly unsupported by
the evidence. Here, the only evidence presented was: (1) the stipulations of the parties, (2) the
testimony of an expert arborist who testified regarding the trees needed to reforest the property,
and (3) testimony of the Plaintiffs’ counsel regarding fees. There was no evidence submitted that
concerned when the Plaintiffs first learned about Canterbury Farms’ violations of the covenants;
the timing of grading or fencing of the property; or any other specific harm resulting from any
alleged delay by the Plaintiffs in filing suit. As the record did not support a finding of laches, the
Court of Appeals of Georgia reversed the decision of the trial court.
PRACTICE TIP: O.C.G.A. § 44-5-60 does not act to prohibit the automatic renewal of covenants
if the covenants themselves provide for automatic renewal.
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EASEMENTS; LEGAL DESCRIPTIONS
The Plantation at Bay Creek Homeowners Ass’n, Inc. v. Glasier et al., No. A18A2151, 2019 WL
1054084 (Ga. App. March 6, 2019).
The Plantation at Bay Creek Homeowners Association, Inc. (“the HOA”) sued Allan and
Glendee Glasier (“Defendants”), homeowners in the HOA, seeking equitable reformation of the
revised plat of the Defendants’ property and injunctive relief preventing Defendants from
interfering with the rights of the HOA and its members to use a purported pedestrian easement
providing access from a cul-de-sac to a lake located behind Defendants’ property. Defendants
filed an answer and counterclaim, for, among other things, a declaratory judgment as to the
revised plat and an injunction prohibiting any person from crossing their property without
permission. After the parties filed cross-motions for partial summary judgement, a courtappointed special master issued a report concluding that there was no easement across the
Defendants’ property. The trial court adopted the special master’s report, denied the HOA’s
summary judgment motion, and granted summary judgment as to the Defendants’ request for a
declaratory judgment and injunction. The HOA appealed.
The Bay Creek subdivision is located in Gwinnett County and comprises three different
neighborhoods. The subdivision plat, recorded in 2000, shows a 21.59-acre recreation area,
which includes a lake, and shows the phrase “#10 PEDESTRIAN ESMT” horizontally across Lot 47,
the Defendants’ property. The lake is bordered entirely on one side with lots; the only road to
the recreation area is outside of the subdivision. In October 2003, Karen Kilbourne (“Kilbourne”)
purchased Lot 47 from the developers. Lot 47 abuts the lake on the south boundary line. During
her ownership of Lot 47, Kilbourne disputed the existence of a pedestrian easement on her
property and repeatedly denied access to those who attempted to access the lake via her
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property without permission. In 2007, the HOA advised its members that there was no access to
the lake through Lot 47. The HOA had a sign erected on the lot line between lots 46 and 47 that
said, “No Lake Access/No Parking.”
In 2012, Defendants purchased Lot 47 from Kilbourne. The warranty deed stated that the
conveyance is “subject to all . . . easements and restrictions of record affecting said bargained
premises” but did not specifically mention a pedestrian easement. At the time of the purchase,
the sign that stated “No Lake Access/No Parking” was still in the yard. In April 2014, the HOA
president, Charles Lorentz, entered the Defendants’ yard and took the sign without their
permission. Thereafter on approximately 100 occasions, people crossed over the Defendants’
property to access the lake. Defendants contacted the original surveyor about any potential
pedestrian easements. The surveyor advised them that there was no easement, and that the
survey’s designation of a pedestrian easement across Lot 47, the Defendants’ property, was an
error. Defendants then presented the evidence from the surveyor to the Gwinnett County
Department of Planning (“the County”). The County approved a revised plat prepared by the
surveyor; the revised plat removed any reference to the supposed pedestrian easement.
On appeal, the HOA contended that the trial court erred by adopting the special master’s
findings and by granting summary judgment to the Defendants for their claims for declaratory
judgment and injunctive relief. The Court of Appeals disagreed. The Court first addressed the
description of the supposed easement, which the special master had found void for uncertainty
of description. Under Smith v. Tolar, 281 Ga. App. 406, 408, 636 S.E.2d 112 (2006):
Although the law does not require legal perfection in the description of an
easement, the description must be sufficiently full and definite to afford means of
identification. While it is not necessary that the instrument should embody a
minute or perfectly accurate description of the land, it must furnish the key to the
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identification of the land intended to be conveyed by the grantor. If the premises
are so referred to as to indicate the grantor’s intention to convey a particular tract
of land, extrinsic evidence is admissible to show the precise location and
boundaries of such tract. The test as to the sufficiency of the description of
property contained in a deed is whether or not it discloses with sufficient certainty
what the intention of the grantor was with respect to the quantity and location of
the land therein referred to, so that its identification is practicable.
The question of whether or not a description is sufficient to convey property is a question of law
for the courts to decide. Murdock v. Ward, 267 Ga. 303, 304, 477 S.E.2d 835 (1996). While the
designation “#10 PEDESTRIAN ESMT” appeared horizontally across Lot 47, there were no lines,
arrows, or other markings connecting the phrase to the plat. It was also unclear whether “10#”
applied to the length or width of the supposed pedestrian easement. According to the Court of
Appeals, the plat therefore provided no means to identify the “quantity or location of the
easement intended to be conveyed. The description [did] not clearly identify the dimensions of
the easement or where it begins, leads, or ends.” The Court of Appeals affirmed the decision of
the trial court with respect to Defendants’ claims for a declaratory judgment and injunctive relief.
PRACTICE TIP: The conveyance of an easement must include a description that clearly identifies
the dimensions of the easement.
EMINENT DOMAIN
Hayman et al. v. Paulding County, No. A18A1983, 2019 WL 1010269 (Ga. App. Mar. 4, 2019).
Bill Hayman, Wendy Hayman (the “Haymans”), and Elana Mor (“Plaintiffs”) sued Paulding
County (“the County”) for inverse condemnation following the flooding of both their property
and home. In 1987, Elana Mor built a home in the County. Rakestraw Creek (“the Creek”) runs
under the western portion of the property. Where the Creek intersects with Poplar Springs Road
(“the Road”), it flows through four adjacent concrete box culverts that run under the Road.
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Additionally, there is a drainage ditch that runs along the Road that empties drainage water into
the Creek. In 2003, the Haymans moved into Elena Mor’s home. Within six months, they observed
water intrusion into the kitchen and a bedroom. During heavy rains, water flowed over the
drainage ditch and onto the property. According to the Plaintiffs, the water was more than the
culverts could handle, and because the ditch was filled with debris, water no longer ran through
it. The Plaintiffs called the County to complain about the storm water runoff and flooding issues
more than a dozen times. The County cleared debris from the culverts at some point in 2005 or
2006, but the problem was never resolved.
In 2009, a major rain caused the home to flood, and the flooding exceeded two feet in
the living room and bedroom. Afterwards, Bill Hayman performed extensive work on the
property to alleviate the flooding. As of the date the Plaintiffs were deposed in November 2013,
no additional flooding had occurred. In 2012, the Plaintiffs filed suit against the County for inverse
condemnation and attorneys’ fees under O.C.G.A. § 13-6-11, alleging that the County had created
a continuing nuisance, trespass, and inverse condemnation by failing to maintain and repair its
storm water drainage systems. The County moved for summary judgment, which the trial court
granted. The Plaintiffs appealed, and the Court of Appeals vacated and remanded the case back
to the trial court for reconsideration of the County’s motion after first considering the depositions
of the Plaintiffs’ experts. At the trial court level, the Plaintiffs filed a supplemental brief in
opposition to the County’s summary judgment motion. The trial court found that: (1) the
Plaintiffs could not attribute the seepage of water into the home to any other specific cause than
the rain; (2) that such rain was an act of God requiring summary judgment to the County; and (3)
that the flooding of the Creek in 2009 was due to a 500-year flood that was a one-time event that
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was not a continuous condition necessary to create a continuing nuisance. The Plaintiffs again
appealed.
On appeal, the Plaintiffs argued, among other things, that the trial court erred in granting
summary judgment to the County by: (1) finding that there was no evidence the County
maintained a nuisance; and (2) finding that the 2009 flooding was an act of God. In addressing
the Plaintiffs’ argument concerning the trial court’s grant of summary judgment, the Court of
Appeals first noted that, in Georgia, counties are generally not liable for creating nuisances and
that Plaintiffs may recover if and only if a trespass or nuisance amounts to the taking of property
without just compensation.
The Court of Appeals next addressed the trial court’s determination that the 2009 rain
event was an act of God. In granting summary judgment, the trial court accepted the County’s
expert opinion and ignored the testimony of Plaintiffs’ experts (“the Experts”). One of the Experts
concluded that the amount of rain that occurred prior to the 2009 flood was approximately seven
inches, which amount was equivalent to a fifty-year flood. Another one of the Experts concluded:
(1) that the four box culverts were designed to handle a 100-year flood; (2) had the box culverts
been clear at the time of the fifty-year flood, they should have been able to handle the amount
of rain from the 2009 storm, and (3) that a major cause of the flooding at the Plaintiffs’ property
was the County’s failure to clean out the culverts. According to the Court of Appeals, the Experts’
testimony was sufficient to create a question of fact concerning the cause of the 2009 flooding.
The Court of Appeals also found that the trial court’s conclusion that the 2009 flooding
was an act of God requiring summary judgment to the County was incorrect. An act of God, under
O.C.G.A. § 1-3-3(3), is “an accident produced by physical causes which are irresistible or
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inevitable, such as lightning, storms, perils of the sea, earthquakes, inundations, sudden death,
or illness. This expression excludes all idea of human agency.” Considering the testimony of the
Experts concerning the County’s failure to maintain the culverts, the Court of Appeals found that
the trial court had erred in finding that the act of God defense required a grant of summary
judgment to the County.
The Court of Appeals also found that, notwithstanding the flooding resulting from the
2009 storm, the Plaintiffs’ testimony concerning the repeated flooding and their repeated
complaints to the County were enough to create an issue of genuine fact that would make
summary judgment inappropriate. In Georgia, a lay witness’s “personal observations about water
flow are probative of causation issues in a nuisance case.” Stroud v. Hall County, 339 Ga. App. 37,
40-41, 793 S.E.2d 104 (2016). Therefore, the trial court erred in granting summary judgment
because the testimony of the Plaintiffs concerning the repeated flooding was enough to create a
genuine issue of material fact as to the Plaintiffs’ claim that the County maintained a nuisance.
PRACTICE TIP: In Georgia, the legal standard for what constitutes an “act of God” excludes all
idea of human agency. Additionally, a lay witness’s personal observations about water flow
are enough to create a genuine issue of material fact in a nuisance case.
FORECLOSURE
Fannie Mae v. Las Colinas Apartments, LLC et al., 346 Ga. App. 867, 815 S.E.2d 334 (2018).
In April 2008, Las Colinas Apartments, LLC (“Las Colinas”) refinanced a loan with HSBC
Realty Credit Corporation (“HSBC”) in the principal amount of $12,500,000.00. In connection with
the loan, Las Colinas executed a Multifamily Note (the “Note”) in HSBC’s favor. Allen Gross
(“Gross”) executed a guaranty attached to the Note. The loan was secured by property known as
Las Colinas Apartments as described in a security deed. In 2009 and 2010, several vendors
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recorded materialman’s liens against the property. Las Colinas admitted at trial that it did not
pay several liens within thirty days of their creation. Las Colinas failed to make payments under
the Note, and Fannie Mae foreclosed on the property. The Superior Court of Cobb County
confirmed the foreclosure sale. Fannie Mae filed a complaint for a deficiency judgment against
Las Colinas and Gross (“Defendants”) for the remainder of the unpaid indebtedness. Fannie Mae
alleged that both Defendants were jointly and severally liable on the Note because the recorded
materialman’s liens constituted prohibited transfers of the property and were therefore events
of default under the security deed. The trial court granted summary judgment in favor of the
Defendants, holding that the contract was ambiguous, and that Fannie Mae suffered no damages
as a result of the recorded liens. Fannie Mae appealed.
Fannie Mae argued on appeal that the trial court erred in finding that its recovery on the
Note was limited to the foreclosure sale proceeds. The Note was structured as a non-recourse
loan, and paragraph 9 of the Note stated:
Except as otherwise provided in this paragraph 9, [Las Colinas] shall have no
personal liability under this Note, the Security [Deed] or any other Loan Document
for the repayment of the Indebtedness . . ., and [Fannie Mae’s] only recourse for
the satisfaction of the Indebtedness. . . shall be [Fannie Mae’s] exercise of its rights
and remedies with respect to [the Property].
The Note contained exceptions, however, whereby Las Colinas could have full personal liability
under certain events of default, including a “transfer” under the security deed. The security deed
provided, in Section 21(a)(1), that a transfer included “the granting, creating or attachment of a
lien, encumbrance or security interest (whether voluntary, involuntary or by operation of law).”
The security deed also provided, however, in Section 21(b)(6), that an event of default did not
include the creation of a tax lien or a mechanic’s, materialman’s, or judgment lien against the
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property if such lien was bonded off, released of record, or otherwise remedied to Fannie Mae’s
satisfaction within thirty days of its creation. The Court of Appeals found that the documents
were not ambiguous because the loan documents “clearly and unambiguously provided for the
personal liability of” Defendants on the Note. While Section 21(a) of the security deed stated that
any transfer, including the creation of a lien, constituted a default, Section 21(b) specifically
created an exception for materialman’s liens only if they were satisfied within thirty days.
According to the Court of Appeals, the only logical conclusion was that any lien that did not meet
the thirty-day requirement constituted a default.
Additionally, Fannie Mae asserted that the trial court erred in basing its holding on that
Defendants were not liable for the deficiency on its finding that Fannie Mae suffered no damages
as a result of the recorded liens. The Court of Appeals agreed, stating that “competent parties
are free to choose, insert, and agree to whatever provisions they desire in a contract unless
prohibited by statute or public policy.” Moreover, Fannie Mae obtained an order confirming the
foreclosure sale and had thus met its burden of proof in calculating the amount of loss with a
reasonable degree of certainty. Accordingly, the Court of Appeals reversed the trial court’s grant
of summary judgment to Defendants and remanded the case to the trial court with instructions
to enter summary judgment in favor of Fannie Mae.
PRACTICE TIP: Whether a party suffers damages under the terms of loan documents can be
irrelevant, because in Georgia, competent parties are free to choose, insert, and agree to
whatever provisions they desire in a contract unless prohibited by statute or by public policy.
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FORECLOSURE SALE, NOTICE
Georgia Home Appraisers, Inc. v. Trintec Portfolio Servs., LLC, No. A18A1500, 2019 WL 1122777,
(Ga. App. Mar. 12, 2019).
In 2011, the owner of real property located in Cherokee County, in a subdivision known
as The Villas at Claremore Lake (“the Villas”) executed a quitclaim deed transferring the property
to Bank of America, N.A. (“BOA”). In 2015, the property was sold at a tax sale to Bay Point Capital
Partners, LP (“Bay Point”). After purchasing a lien held by the Villas Homeowners Association (the
“HOA”), Trintec Portfolio Services, LLC (“Trintec”), redeemed the property by paying $390,000.00
to Bay Point and receiving a quitclaim deed of redemption that granted Trintec a first priority lien
on the property. Trintec then filed a complaint for judicial foreclosure in the Cherokee County
Superior Court (“the Foreclosure Action”) seeking to foreclose on its lien in equity.
In the Foreclosure Action, Trintec served process on all entities with an interest in the
property, including HSBC Bank USA, N.A. (“HSBC”), FIA Card Services, N.A. (“FIA”), BOA, the HOA,
and Nationstar Mortgage, LLC (“Nationstar”). Neither HSBC nor FIA filed an answer and therefore
went into irrevocable default. BOA and the HOA each signed a consent order stating that they
had no objection to the foreclosure sale of the property. The trial court thereafter entered a
consent order, agreed to by Nationstar and Trintec, that: (1) established a first priority lien in
favor of Trintec in the amount of $390,000.00, plus prejudgment interest; (2) ordered the
Cherokee County Tax Commissioner to pay Trintec $316,052.79; and (3) stated that Trintec was
entitled to foreclose on the balance of the lien by conducting a public sale of the property after
providing notice. With respect to notice, the order provided that prior to conducting the sale,
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Trintec must have advertised notice of the foreclosure sale in The Cherokee Tribune once a week
for the four weeks preceding the foreclosure sale.
Trintec advertised the sale as required by the consent order but otherwise did not provide
notice of the sale to any other party with an interest in the property. At the first sale, which took
place in January 2016, Georgia Home Appraisers, Inc. (“GHA”) purchased the property. In
February 2016, Trintec filed a report of defective sale and sought an order setting aside the first
sale and allowing Trintec to resell the property. According to Trintec’s attorney, as a result of
inadvertent error, no notice of the sale was given to BOA, as the owner of the property, or any
other entity with an interest in the property. Trintec’s attorney further stated that because
Trintec believed such notice was required by law, Trintec had rescinded the first foreclosure sale
pursuant to O.C.G.A. § 9-13-172.1.
Before the trial court ruled on Trintec’s motion for resale, GHA filed a quiet title action
(“the Quiet Title Action”) seeking to quiet title to the property. The trial court entered a consent
order in the Quiet Title Action, whereby the parties agreed that: (1) the court would hold an
evidentiary hearing on the confirmation of the first sale; (2) after that hearing, the court would
either confirm the sale and issue an order conveying title to GHA or deny confirmation and order
Trintec to conduct a resale; and (3) the parties would waive any remaining claims they had in the
Quiet Title Action. The trial court denied GHA’s petition to quiet title and issued an order
authorizing Trintec to conduct a second sale of the property. The trial court’s order found that
no notice of the first sale had been provided to the owner or to any party with an interest in the
property. With respect to notice, the order provided that prior to “conducting the foreclosure
sale, Trintec must cause notice of the sale to be advertised in The Cherokee Tribune once per
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week for four weeks preceding the foreclosure sale. Trintec shall also give all parties 30 days prior
written notice of such sale.” The order also provided that the trial court retained jurisdiction over
the matter to direct the disbursal of cash proceeds generated from the foreclosure over and
above the amounts necessary to satisfy the amounts owed to Trintec.
A second judicial foreclosure sale occurred in October 2017. After learning that Trintec
did not intend to seek a judicial confirmation of the second sale, GHA filed a motion in the Quiet
Title Action to set aside or confirm the second sale. The trial court denied GHA’s motion, finding
that GHA did not have standing to seek such relief. GHA appealed.
On appeal, GHA asserted that the trial court erred in finding that the first sale should be
set aside based upon a lack of notice to all interested parties. With respect to notice, O.C.G.A. §
9-13-140, the judicial sales statute in Georgia provides:
The sheriff, coroner, or other officer shall publish weekly for four weeks in
the legal organ for the county, or if there is no newspaper designated as
such, then in the nearest newspaper having the largest general circulation
in such county, notice of all sales of land and other property executed by
the officer. In the advertisement the officer shall give a full and complete
description of the property to be sold, making known the names of the
plaintiff, the defendant, and any person who may be in the possession of
the property. In the case of real property, such advertisement shall include
the legal description of such real property and may include the street
address of such real property, if available, but provided that no foreclosure
shall be invalidated by the failure to include a street address or by the
insertion of an erroneous street address.
GHA asserted that: (1) based on the above statute and the trial court’s order, the only pre-sale
notice required was the advertisement in The Cherokee Tribune; and (2) that in cases involving a
judicial sale of property, all parties had received notice of the sale by virtue of the fact that they
were parties to the equitable action seeking an order authorizing the sale. Thus, given that the
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property owner in this case, BOA, and the other, non-defaulting parties with an interest in the
property consented to the sale, they had notice of the same. The Court of Appeals disagreed.
The Court of Appeals held that although they consented to the foreclosure sale, the other
interested parties still retained their rights in the property. See Nat’l Tax Funding, L.P. v.
Harpagon Co., 277 Ga. 41, 42-43, 586 S.E.2d 535 (2003). Accordingly, all interested parties
needed notice of the sale to give them an opportunity to protect their rights. Where a party has
a substantial interest in property that may be affected by sale of that property, notice of that sale
“by publication is not sufficient to meet the requirements of due process.” Funderburke v. Kellet,
257 Ga., 822, 823, 364 S.E.2d 845 (1988). A judicial foreclosure sale constitutes “a proceeding
that would adversely affect the property interests” of parties with an interest in the property.
Thus, due process required that BOA, as the owner of the property, and the HOA and Nationstar,
as lien holders on the property, receive actual notice of the sale. Accordingly, the Court of Appeals
affirmed the decision of the trial court setting aside the first sale of the property and ordering its
resale.
PRACTICE TIP: In Georgia, a judicial foreclosure sale constitutes a proceeding that would
adversely affect property interests. Parties with an interest in the property must receive actual
notice of the sale, even if they previously consented to the foreclosure sale.
FORECLOSURE SALE, NUISANCE ABATEMENT LIEN
Derby Properties, LLC v. Watson et al., 346 Ga. App. 631, 816 S.E.2d 766 (2018).
In October 2015, Derby Properties purchased real property in Paulding County at a
nonjudicial tax foreclosure sale. The property was subject to a nuisance abatement lien. After
purchasing the property, Derby Properties asked Paulding County to return the money it had
paid for the property, claiming that the tax sale Paulding County used to enforce the nuisance
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abatement lien was illegal because Paulding County had utilized the nonjudicial tax foreclosure
procedures found in O.C.G.A. § 48-1-1, instead of the judicial in rem tax foreclosure procedures
found in O.C.G.A. § 48-7-76 et seq. When Paulding County refused to return the money, Derby
Properties filed a petition in the Superior Court of Paulding County, under O.C.G.A. § 15-13-3,
challenging the legality of the sale. The trial court awarded summary judgment to Paulding
County, and Derby Properties appealed.
The Court of Appeals examined O.C.G.A. § 41-2-9, the nuisance abatement statute, which
provides in relevant part:
. . . it shall be the duty of the appropriate county tax commissioner or municipal
tax collector or city revenue officer, who is responsible for the collection of
municipal taxes, to collect the amount of the lien using all methods available for
collecting real property ad valorem taxes, including specifically Chapter 4 of Title
48 . . . .
The Court of Appeals noted that the methods available for collecting real property ad valorem
taxes includes both judicial in rem tax foreclosure sales and nonjudicial tax foreclosure sales. The
Court further determined that since a plain reading of the nuisance abatement statute provided
that the County could use all methods available for collecting real property ad valorem taxes, the
County was entitled to collect the amount of the lien using either type of sale. Moreover, the
Court of Appeals reasoned that, under O.C.G.A. § 48-4-75, the Legislature expressly intended that
judicial in rem tax foreclosure procedures act as an alternative to nonjudicial tax foreclosure
procedures, not replace them. The Court of Appeals affirmed the trial court’s order granting
summary judgment to Paulding County.
PRACTICE TIP: Property sold subject to a nuisance abatement lien can be sold either through a
judicial in rem tax foreclosure sale or a nonjudicial tax foreclosure sale.
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FRAUD
Groce et al. v. M24, LLC, 346 Ga. App. 157, 816 S.E.2d 703 (2018).
In October 2013, Valerie and Mark Groce (“Plaintiffs”) met with the agent for M24, LLC
(“Defendant”), Steve Montgomery (“Montgomery”), to look at a vacant tract of land that
Defendant was offering for sale (“Lot 5B”). Montgomery showed Plaintiffs what he represented
to be Lot 5B’s boundary lines. Montgomery explained that Lot 5B included a creek and that a
survey would be performed soon. Plaintiffs agreed to purchase Lot 5B, signed a purchase
agreement, and made a down payment. In December 2013, Plaintiffs signed a contract for deed
(“the Contract”) that was effective October 12, 2013. It gave Plaintiffs the right of possession and
provided that Plaintiffs would pay installments to Defendant over a twenty-year period. Upon
receipt of all payments, Defendant would convey the property to Plaintiffs by way of a limited
warranty deed. The Contract described Lot 5B by reference to a metes and bounds legal
description that was attached and incorporated into the Contract.
In January 2014, Plaintiffs began building a house on a portion of Lot 5B. In 2015, Plaintiffs
learned that the portion upon which they had begun building their home was not part of Lot 5B,
but instead was owned by a neighbor. Plaintiffs had to move the house so that it was within the
correct property boundaries, and they brought suit against Defendant alleging that Montgomery
had misrepresented the property boundaries. The trial court granted summary judgment to
Defendant on Plaintiffs’ claim of fraud based on the misrepresentations of Montgomery.
Plaintiffs appealed.
Under Klusack v. Ward, 234 Ga. App. 178, 179, 507 S.E.2d 1 (1998), a claim for fraud
based on misrepresentation has five elements: “(1) false representation by a defendant; (2)
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scienter; (3) intention to induce the plaintiffs to act or refrain from acting; (4) justifiable reliance
by plaintiffs; and (5) damage to plaintiffs.” On appeal, the parties disputed whether a genuine
issue of material fact existed as to the fourth element, the element of justifiable reliance. To
prove justifiable reliance, plaintiffs must show that the misrepresentations could not have been
discovered by them through due diligence. In Georgia, under Gospel Tabernacle Deliverance
Church v. From the Heart Church Ministries, 312 Ga. App. 355, 359, 718 S.E.2d 575 (2011) except
“in plain and indisputable cases, whether a plaintiff could have protected himself from false
information by the exercise of due diligence is for the jury.” The Court of Appeals stated that
here, the evidence was plain and indisputable that Plaintiffs failed as a matter of law to exercise
due diligence to discover the actual boundaries lines of the property because the Contract
described those boundaries. Therefore, the Plaintiffs’ reliance in building their house on a
description of Lot 5B that differed from the description in the Contract was unjustifiable as a
matter of law.
The Court of Appeals also noted that it is well-settled law in Georgia that parties who have
both the capacity and the opportunity to read a written contract cannot then use oral
representations that differ from the terms of the written contract to assert a claim for fraud in
the procurement of their signature. As Plaintiffs did not contend, nor did any evidence show, that
Plaintiffs lacked the capacity or opportunity to read the contract, their claim of fraud failed as a
matter of law. The Court of Appeals of Georgia affirmed the decision of the trial court.
PRACTICE TIP: A successful claim of fraud in Georgia requires that the plaintiff prove justifiable
reliance upon the misrepresentation of the defendant. To prove justifiable reliance, the
plaintiff must show that the misrepresentations could not have been discovered by the
plaintiff through due diligence. Additionally, a party who has the capacity and opportunity to
read a written contract cannot afterwards claim fraud in the procurement of his or her
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signature to the contract based on oral representations that differ from the terms of the
contract.
HOMEOWNERS’ ASSOCIATIONS
Amberfield Homeowners Ass’n, Inc. v. Young et al., 346 Ga. App. 29, 813 S.E.2d 618 (2018).
A developer recorded the original declaration of covenants and restrictions for the
Amberfield subdivision in Gwinnett County in 1992, resulting in the creation of the Amberfield
Homeowners Association (“the HOA”). Prior to June 2015, membership in a nearby swim club
was available to all residents in the Amberfield community and other communities. In March
2015, the HOA proposed adoption of an amendment to the declaration which, once adopted,
would authorize the board of the HOA to enter into a recorded Easement and Cost Sharing
Agreement (“the Agreement”) with the swim club to (1) establish a benefit for the owner of each
lot and (2) establish an obligation of each lot owner to pay swim club fees periodically. The HOA
distributed a ballot concerning the proposed amendment that stated that the fees would be
payable to the HOA in the same manner as assessments and would be payable by the HOA to the
swim club. The HOA later recorded an amendment authorizing the HOA to enter into the
Agreement. The Agreement was executed in December 2015 and recorded in the real property
records of Gwinnett County. The Agreement expressly provided that the easement for use of the
swim club’s facilities would run with the land of the homeowners’ lots as well as with the HOA’s
common areas.
A group of homeowners in the Amberfield subdivision (“Plaintiffs”) filed a declaratory
judgment action seeking a declaration that the amendment to the governing documents of the
HOA was null and void. At trial, the HOA contended that, while it sought an amendment, it did
not need one. Instead, the HOA argued that the declaration granted it the authority to accept an
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easement against the land of another for the common benefit of Amberfield homeowners, to
enter into a contract with another for the homeowners’ common benefit, and to levy
assessments for common expenses. The trial court granted Plaintiffs’ motion for summary
judgment. The HOA appealed.
Both the Georgia Nonprofit Corporation Code (“the Code”) and the Georgia Property
Owners’ Association Act (“the Act”) give very broad powers to homeowners’ associations. The
Code provides that, unless the articles of incorporation provide otherwise, every nonprofit
corporation “has the same powers as an individual to do all things necessary or convenient to
carry out its business and affairs, [including] to purchase, receive, lease, or otherwise acquire,
own, hold, improve, use, and otherwise deal with real or personal property or any legal or
equitable interest in property.” O.C.G.A. § 14-3-302(4). In O.C.G.A. § 14-3-302(7), the Act
provides:
Except to the extent prohibited by the instrument and subject to any
restrictions and limitations specified therein, the association shall have the
power to . . . acquire, lease, and own in its own name property of any
nature, real, personal, or mixed, tangible or intangible; to borrow money;
and to pledge, mortgage, or hypothecate all or any portion of the property
of the association for any lawful purpose within the association’s inherent
or expressly granted powers.
The declaration in Amberfield authorized the HOA to “acquire, lease, hold, and dispose of
tangible and intangible personal property and real property.” By definition, an easement is an
interest in real property, however limited. Regardless of the authority conferred upon the HOA
by the Act and the Code, Plaintiffs argued on appeal that the effort by the HOA to force
membership in the swim club was not legally justified because the obligation to pay mandatory
dues is a personal covenant that has nothing to do with Plaintiffs’ properties, the HOA’s property,
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or the common property of the HOA. Recognizing that Georgia precedent on this issue was
limited, the Court of Appeals concluded that “a covenant to pay membership dues in a
recreational club is not necessarily a personal covenant but can be found to touch and concern
the land.” Additionally, the Court of Appeals determined that the agreed consideration to be paid
for an easement for the common benefit constituted a common expense borne by the
homeowners collectively through the assessment process.
The Court of Appeals agreed with the HOA and concluded that, even without the 2015
amendment, the HOA was authorized, for the common benefit of all homeowners in the
subdivision, to accept an easement granting Amberfield homeowners access to recreational
facilities, and to assess the homeowners their pro rata share of the ongoing cost of the easement.
The declaration that Plaintiffs sought in their petition, declaring the amendment null and void,
would not grant the ultimate relief they sought -- freedom from being assessed a share of the
ongoing expenses to the HOA under the Agreement. The Court of Appeals reversed the decision
of the trial court, holding that the HOA was entitled to judgment as a matter of law.
PRACTICE TIP: A Georgia homeowners’ association can enter into a covenant that requires its
members to pay membership dues in a recreational club. Such agreement by the homeowners’
association is not necessarily a personal covenant but can be found to touch and concern the
land.
Abdullah v. Winslow at Eagle's Landing Homeowners Ass'n, Inc., 823 S.E.2d 872 (Ga. App. 2019).
In July 2014, Askia K. Abdullah (“Abdullah”) purchased residential real estate in Winslow
at Eagle’s Landing (“Winslow”). Abdullah’s property was governed by Winslow’s Homeowners
Association (the “Association”) under a declaration of covenants and restrictions (the
“Declaration”). Prior to August 1, 2016, Abdullah received a notice from the Association
concerning his lack of grass on some portions of his property. He responded that the area was
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not conducive to grass because of an extensive root system, and that instead, he had built a
flower bed. Abdullah urged the Association to exam the area, stating: “if you can grow grass in
the area I will gladly remove the flower bed. I am also open to any other suggestions you may
have.” Abdullah admitted that he did not seek approval from the Association before building the
flower bed.
Abdullah did not receive a response to his letter. Instead, the Association, beginning in
August 2016, assessed $100.00 per week for failure to obtain prior approval for installation of
the flower bed. In December, he submitted a proper request for approval of the flower bed; the
Association approved the flower bed on December 30, 2016. Thereafter, the Association sought
to recover the accumulated weekly fines. Abdullah filed a declaratory judgment action, seeking
an order that the fines were contrary to the Declaration, and therefore, arbitrary and capricious.
The Association counterclaimed for all unpaid fees and attorneys’ fees. The trial court denied
Abdullah’s motion for a declaration that the fines were void and granted the Association’s motion
for summary judgment in the full amount of its claims and attorneys’ fees authorized by the
Declaration. Abdullah appealed.
On appeal, Abdullah asserted that the trial court erred in granting summary judgment to
the Association because the Declaration did not authorize fines under the circumstances. A
declaration of covenants is interpreted according to the normal rules of contract
construction. See, Homelife on Glynco, LLC v. Gateway Ctr. Commercial Assn., 348 Ga. App. 97,
819 S.E.2d 723 (2018). Under those rules:
The cardinal rule of construction is to ascertain the intent of the parties. Where
the contract terms are clear and unambiguous, the court will look to that alone to
find the true intent of the parties. To determine the intent of the parties, all the
contract terms must be considered together in arriving at the construction of any
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part, and a construction upholding the contract in whole and every part is
preferred. When the language employed by the parties in their contract is plain,
unambiguous, and capable of only one reasonable interpretation the language
used must be afforded its literal meaning and plain ordinary words given their
usual significance.
The Court of Appeals determined that several provisions of the Declaration were relevant.
First, Article V § 3 (A) states that “[p]rior written approval of the committee is required before
construction commences on any building, structure or other improvement on all Lots and other
portions of the Properties.” Second, Article XII of the Declaration states that each owner agrees
to pay the Association annual assessments, special assessments, and “specific assessments ...
which are established pursuant to the terms of this Declaration, including but not limited
to, reasonable fines as may be imposed in accordance with the terms of this Declaration.” All such
charges “shall be a charge and a continuing lien upon” the relevant owner’s lot. Third, Article VII
of the Declaration provides for enforcement of all covenants in the Declaration, including any
liens created thereby, and states: “[e]nforcement of these Protective Covenants shall be by any
proceeding at law or in equity against any person or persons violating or attempting to violate
any covenant or restriction, either to restrain or to recover damages, and against the land to
enforce any lien created by the covenants.” Finally, the Declaration provides that reasonable
attorneys’ fees are authorized in any proceeding by the Association to enforce a violation of the
Declaration.
Abdullah argued that, while the Declaration authorized reasonable fines “as may be
imposed in accordance with the terms” of the Declaration, the Declaration itself imposed no
fines. In total, the Declaration contains twenty-seven covenants restricting property owners; only
two of those covenants provide for any penalty or action by the Association in the event of a
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violation. In response, the Association cited Spratt v. Henderson Mill Condo. Assn., 224 Ga. App.
761, 764, 481 S.E.2d 879 (1997) ; however, according to the Court of Appeals, the court in Spratt
decided that an association’s fine was “neither a liquidated damages award nor an unenforceable
penalty.” Additionally, the Spratt Court found that the declaration at issue specifically provided
that the board was authorized to make and enforce reasonable regulations and to fine residents
in order to enforce the restrictions at issue. The Spratt Court, however, did not explain whether
the board had actually made rules and regulations pursuant to that authority, nor did it discuss
or determine whether the relevant fines were established in accordance with the relevant
declaration and by-Laws. Furthermore, in that case, the Court of Appeals noted that the lot owner
had been made aware of potential fines before moving in. According to the Court of Appeals,
here, there was no evidence that the Association had either implemented any rules or regulations
or informed the lot owners (including Abdullah) of its practice of imposing weekly fines.
Additionally, (i) there was nothing in the Declaration about such fines and (ii) the fact that the
Association had been assessing such fines for ten years did not mean that such fines were proper.
Finally, the Court of Appeals addressed the relevant sections of the Georgia Property Owners’
Association Act (the “Act”), which governed the development at issue in this case. Under the
Act: “if and to the extent provided in this instrument, the association shall be empowered to
impose and assess fines.” O.C.G.A. § 44-3-223. Here, the Declaration did not specifically impose
any fines or provide for the extent to which such fines could be imposed. Accordingly, the Court
of Appeals reversed the decision of the trial court.
PRACTICE TIP: Under the Georgia Property Owners’ Association Act, an association can only
impose and collect fines to the extent provided in the relevant instrument or declaration of
covenants.
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IMPLIED EASEMENT
Emson Inv. Properties, LLC v. JHJ Jodeco 65, LLC et al., No. A18A1598, 2019 WL 1033608 (Ga.
App. March 22, 2019).
In April 2014, JHJ Jodeco 65, LLC and RCB Jodeco 35, LLC (collectively, “JHJ”), bought a
parcel of land that adjoined parcels owned by Emson Investment Properties, LLC (“Emson”) in
the Jodeco Road Village commercial development (“the Development”). After Emson blocked
access to a section of a parking lot, JHJ sued for a declaratory judgment and injunctive relief,
asserting rights to quasi-easements and implied easements across Emson’s property for use of
the common infrastructure of the Development, including additional parking spaces, access for
ingress and egress, and the water, sewer and storm water management systems. Following a
bench trial, the trial court entered final judgment in JHJ’s favor. Emson appealed.
In 2003, Gadson Woodall (“Woodall”) , as principal of Charrette Development Group, LLC
(“CDG”), began assembling individually owned parcels that totaled over eleven acres. These
eleven acres became the Development. In March 2005, CDG purchased the initial tract of land
(the “Miller Tract”). The portion of the Miller Tract which came to be owned by JHJ encompassed
the front parcel on which retail buildings A and B were built. The portion of the Miller Tract owned
by Emson encompassed the rear parcel and the land eventually occupied by building C. The same
day that CDG acquired the Miller Tract, it conveyed title to the rear parcel and the land eventually
occupied by building C to Jodeco Road Investments, LLC (“JRI”), another of Woodall’s corporate
entities. In April 2005, CDG purchased the side tract (the “Side Tract”), an assemblage of five
separate tracts, which Emson came to own. No cross-easements, covenants, or restrictions
concerning common use of the infrastructure were ever recorded.
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Construction began on buildings A and B on the front parcel in 2005. Throughout the
development process, Wallace continued to divide up the total property for financing purposes
so as to obtain loans from different lenders. By 2009, all of the parcels secured under the various
loans were individually foreclosed and sold off. In June and July 2011, Emson purchased both the
tract where retail buildings C and D were located and, due to inadequate parking, the side tract.
In December 2011, Emson purchased the rear parcel of the Development. In February 2013,
Hamilton State Bank, the owner of the front parcel at the time, brought suit against Emson
asserting claims for access to Emson’s property for parking. In April 2014, JHJ purchased the front
parcel from Hamilton State Bank. At the time of purchase, John Hardy Jones (“Jones”), the
principal of JHJ, was aware of the pending litigation and the inadequate parking situation. Relying
only on zoning records, Jones assumed that the parking lot in the rear parcel, which Emson
owned, was burdened to accommodate additional parking for the businesses in retail buildings
A and B on the front parcel. Months after JHJ purchased the front parcel, Emson installed a gate
impeding access to the rear parcel and the parking area.
On appeal of the trial court’s judgment in JHJ’s favor, Emson first argued that the trial
court had erred in concluding that JHJ was entitled to quasi-easement rights for water, sanitary
sewer, and storm water services beneath Emson’s property. In Georgia:
A quasi-easement arises when the owner of an entire tract uses one part of the
tract for the benefit of another and thereafter the tract is divided so that the
benefited parcel, quasi-dominant estate, is separated from the burdened parcel,
quasi-servient estate. If the quasi-dominant estate receives a benefit that is
apparent, continuous, permanent in nature, and is necessary and beneficial to the
enjoyment of the quasi-dominant estate, then an easement is implied from the
prior use.
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Rowland v. Woods, 259 Ga. 832, 833, 388 S.E.2d 684 (1990). A quasi-easement requires proof
that, before the conveyance or transfer severing the unity of title, the common owner used part
of the united parcel for the benefit of another part and the use was apparent, obvious,
continuous, and permanent.
According to the Court of Appeals, JHJ failed to meet its burden to show that there had
been unity of title -- that at some prior point, the Development had a single, common owner.
Woodall testified at trial that the Development was an assemblage of individual parcels acquired
by CDG; however, prior to CDG’s acquisition of the Side Tract, CDG transferred title to the rear
parcel, as well as the land eventually occupied by building C, to JRI. Although Woodall was the
sole owner of CDG and a fifty percent owner of JRI, in Georgia, “corporations are separate legal
entities from their shareholders, officers, directors, and employees . . . even in the situation in
which a corporation is owned solely by one person.” Dept. of Transp. v. McMeans, 294 Ga. 436,
437, 754 S.E.2d 61 (2014). Therefore, the Court of Appeals would not construe unity of title from
the chain of conveyances and reversed the decision of the trial court granting JHJ quasi-easement
rights to the entire Development.
Emson also argued that the trial court had erred in finding that JHJ was entitled to implied
easements over Emson’s property because JHJ’s property was not landlocked and there was no
necessity or unity of title. On this point, the Court of Appeals also agreed with Emson. In Georgia,
an implied easement “may arise when the right is necessary to the enjoyment of lands granted
by the same owner.” Eardley v. McGreevy, 279 Ga. 562, 573, 615 S.E.2d 744 (2005). Grants by
implication are not favored, however, and an implied easement of necessity never exists where
an owner can get to its own property through its own land, regardless of inconvenience.
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Therefore, for an implied easement to exist in Georgia: (1) the dominant estate must be
landlocked, (2) the easement must be necessary, and (3) the servient and dominant estates must
have previously comprised a single parcel under the same owner. See generally O.C.G.A. § 44-91. Because JHJ’s property was not landlocked, but fronted along Jodeco Road, JHJ’s claim for an
implied easement failed. The Court of Appeals reversed the trial court’s finding that JHJ was
entitled to an implied easement.
PRACTICE TIP: For an implied easement to exist in Georgia: (1) the dominant estate must be
landlocked, (2) the easement must be necessary, and (3) the servient and dominant estates
must have previously comprised a single parcel under the same owner. Additionally, a quasieasement requires proof that, before the conveyance or transfer severing the unity of title, the
common owner used part of the united parcel for the benefit of another part and the use was
apparent, obvious, continuous, and permanent.
MAGISTRATE COURT JURISDICTION, DISPOSSESSORY ACTIONS
Smith v. Bell, 346 Ga. App. 152, 816 S.E.2d 698 (2018).
Smith and Bell were romantically involved in a same-sex relationship for years. In
December 2001, Bell purchased a house that was titled solely in her name. She and Smith entered
into an oral agreement that Smith would be entitled to a 50 percent equitable interest in the
house as long as she paid a portion of the purchase price, equally shared in the bills and mortgage
payments, and made repairs to the property. The parties agreed that if the relationship ended
before they got married, Bell would sell the house, and Smith would be entitled to 50 percent of
the equity. Alternatively, they agreed that if there was no equity in the home at the time of the
break-up, Smith would be compensated for her contributions to the house expenses. During the
years that the parties lived together, Smith contributed equally to mortgage payments, paid half
of the bills and expenses for the house, and performed home improvements. After the
relationship ended, Smith sued Bell in the Superior Court of DeKalb County for
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misrepresentation, breach of contract, unjust enrichment, and quantum meruit, seeking to
recover under the oral agreement between the parties, or alternatively, to recover her
contributions to the house over the years. Bell denied those claims and counterclaimed to
dispossess Smith from the home and recover unpaid rent and attorneys’ fees. It was undisputed
that around the same time that Smith filed her lawsuit, Bell also filed suit against Smith in the
Magistrate Court of DeKalb County seeking to evict Smith and recover unpaid rent. Bell moved
for summary judgment in the superior court action, arguing that res judicata precluded Smith’s
claims because those claims were required to be litigated in the dispossessory proceeding in
magistrate court.

The superior court granted summary judgment to Bell on Smith’s claims

without a hearing, concluding that Smith had no evidentiary support for her claims, whereas Bell
had stated in an affidavit that she never agreed to give Smith any interest in the home, nor had
she entered into any agreement whatsoever with Smith concerning the home. The superior court
ignored the sworn allegations in Smith’ affidavits, which directly contradicted the allegations in
Bell’s affidavit, and the superior court never addressed whether Smith’s claims were precluded
by res judicata because they should have been raised and litigated in the magistrate court
dispossessory proceeding. Smith appealed.
The Court of Appeals held that it could not affirm the trial court’s order, because it entirely
disregarded Smith’s affidavits, which were sufficient to create a factual dispute as to the
existence of and performance under an oral agreement between the parties. Moreover – and
this is why this opinion is noteworthy and reported here – reviewing the record de novo, the
Court of Appeals found that Smith’s claims in superior court were not barred by res judicata,
because they could not have been litigated in magistrate court. Relevant to the Court’s analysis
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of this issue was whether the magistrate court where Bell’s dispossessory proceeding was
pending would have been a court of competent jurisdiction for Smith to litigate her claims against
Bell. The Court reasoned as follows:
The basis for the magistrate court’s jurisdiction over Bell’s dispossessory action
appears in OCGA § 15-10-2 (2015). Under paragraph (6), the magistrate court has
jurisdiction over “[t]he issuance of summons, trial or issues, and issuance of writs
and judgments in dispossessory proceedings and distress warrant proceedings.”
Id. This Court has previously held that, when a magistrate court obtained
jurisdiction over a dispossessory dispute pursuant to OCGA § 15-10-2(6), related
civil claims in the case exceeding the $15,000 jurisdictional limit imposed by OCGA
§ 15-10-2(5) could still proceed before the magistrate court . . . . Thus, this Court
has previously held that the magistrate court was authorized to hear all related
claims between the parties, and if such claims were not raised in the magistrate
court proceeding, res judicata would prevent a party from later asserting those
claims against the other parties in a different proceeding. . . . In later analyzing a
situation procedurally analogous to the one present here, our Supreme Court
implicitly held that the $15,000 limitation contained in OCGA § 15-10-2(5) also
applies to claims brought in magistrate court pursuant to OCGA § 15-10-2(6).
Smith, 346 Ga. App. at 155, 816 S.E.2d at 702 (some citations omitted). Examining the conflicting
line of cases on this point, the Court of Appeals concluded that magistrate courts lack jurisdiction
to consider claims or counterclaims exceeding the $15,000 jurisdictional limit, even when they
arise in a dispossessory proceeding (overruling America Net, Inc. v .U.S. Cover, Inc., 243 Ga. App.
204, 532 S.E.2d 756 (2000) and Atlanta J’s, Inc. v. Houston Foods, Inc., 237 Ga. App. 215, 514
S.E.2d 216 (1999)).

Based on this analysis, the Court of Appeals found that because the

magistrate court was not a “court of competent jurisdiction” for Smith’s claims and would not
have been able to adjudicate them, res judicata did not preclude Smith’s claims in the Superior
Court action. But because the Court could not determine what had transpired in the magistrate
court, it vacated the trial court’s order and remanded the case with instructions to the trial court
to make a factual determination as to the status of the dispossessory proceeding and a legal
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determination as to the impact such status had on Smith’s ability to pursue her claims before the
superior court.
PRACTICE TIP: The $15,000 jurisdictional limit in magistrate court applies to claims and
counterclaims in dispossessory actions.
MORTGAGE, FORECLOSURE
Flint Timber, L.P. v. AgSouth Farm Credit, ACA, 347 Ga. App. 271, 819 S.E.2d 76 (2018).
Flint Timber, L.P. (“Plaintiff”) conveyed an interest in several tracts of land to AgSouth
Farm Credit, ACA (“Defendant”) in a deed to secure debt. Plaintiff subsequently defaulted on the
loan that was the subject of the deed to secure debt. Defendant foreclosed on the loan, sold the
property under power of sale pursuant to the terms of the deed to secure debt, and instituted a
proceeding to confirm the foreclosure sale. Plaintiff argued that the trial court should not confirm
the foreclosure sale because both the legal advertisement and deed under power of sale both
contained an error in the legal description for one of the tracts of land. The correct location of
the recorded plat depicting that tract of land was “Plat Book 38, Page 143.” The advertisement
and deed under power of sale omitted the final page number, and instead read “Plat Book 38,
Page 14.” The trial court confirmed that sale and the Court of Appeals affirmed that ruling in
2016.
After the trial court confirmed the foreclosure sale, the Defendant brought a deficiency
action. Plaintiff counterclaimed for wrongful foreclosure and based its arguments on the same
legal description error it had asserted in its opposition to confirmation in the earlier proceeding.
The trial court granted Defendant’s motion for summary judgment and held that Plaintiff sought
to re-litigate issues already adjudicated in the earlier confirmation proceeding and was barred by
the doctrines of res judicata and collateral estoppel. On appeal, Plaintiff argued that the trial
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court erred in ruling that the wrongful foreclosure claim represented the re-litigation of a claim
adjudicated in the earlier confirmation proceeding.
Under Georgia law, collateral estoppel “precludes the re-adjudication of an issue that has
previously been litigated and adjudicated on the merits in another action between the same
parties or their privies.” Body of Christ Overcoming Church of God v. Brinson, 287 Ga. 485, 486,
696 S.E.2d 667 (2010). To be precluded, either the issue (1) must have been actually litigated and
decided in the first action, or (2) must have been necessarily decided in order for the previous
judgment to have been rendered.
In the earlier foreclosure confirmation proceeding, the trial court found that all conditions
for confirmation of the sale had been met; therefore, the trial court adjudicated the issue of the
effect of the inaccurate legal description on the legitimacy of the foreclosure sale. The Court of
Appeals noted that the trial court’s order in the foreclosure proceeding did not directly address
the presence of the error in the legal description; the Court also noted, however, that the error
necessarily had to have been decided in order for the previous judgment to have been rendered,
and therefore the Plaintiff’s arguments had already been rejected by the trial court in the earlier
confirmation proceeding. The Court of Appeals affirmed the judgment of the trial court.
PRACTICE TIP: If argued to the trial court, an error in the legal description of a deed under
power of sale must necessarily be decided in order to determine if all conditions to
confirmation of a foreclosure sale have been met, even if such error is not expressly addressed
in the judgment of the trial court.
NEGLIGENT CONSTRUCTION
Georgian Fine Properties, LLC v. Lang, et al., 347 Ga. App. 635, 820 S.E.2d 464 (2018).
In 2011, Georgian Fine Properties, LLC (“GFP”) purchased a single-story home in Atlanta.
GFP then renovated the home by adding a second story and a garage and remodeling the interior.
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In 2013, Jason and Krista Lang (“Plaintiffs”) entered into a purchase and sale agreement (“the
Agreement”) with GFP to purchase the home. The Agreement provided for a ten-day due
diligence period that allowed Plaintiffs to terminate the contract at any point during the due
diligence period. During the ten-day period, Defendants hired Cornerstone Inspection Group
(“Cornerstone”) to inspect the house. Cornerstone provided Plaintiffs with an inspection report,
which noted unevenness in the floor structure, but also noted that there was no need for
immediate repair. Plaintiffs testified at trial that the report placed them on notice that the floors
were uneven, that the house was built in 1953, and that the new construction was built on an
existing foundation and flooring system.
After the inspection, GFP and Plaintiffs entered into an amendment to the Agreement.
The amendment identified sixteen items which GFP agreed to repair prior to closing but did not
address the floors or foundation. Plaintiffs did not obtain a structural assessment of the home.
On July 22, 2013, GFP and Plaintiffs closed the sale. In August 2013, Plaintiffs moved into the
home. Four months later, Plaintiffs noticed that the floors began to deflect, the kitchen
backsplash began to separate from the countertops, and the window molding began to crack.
GFP inspected the home but did not agree to repair the issues. The Agreement provided that
after the due diligence period, Plaintiffs accepted the property “as-is, subject to the terms of the
Agreement.” The Agreement further stated that “if an independent evaluation of the Property
reveals potential problems or areas of concern that would cause a reasonable buyer to
investigate further, Buyer may not have legal recourse if Buyer fails to investigate further.”
In 2014, Plaintiffs filed suit against GFP for breach of contract and negligent construction
arising from the structural defects in the house. Plaintiffs claimed GFP was responsible because
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it had altered the foundation of the home such that it would not support the second floor,
thereby causing the floor to buckle. At trial, Plaintiffs introduced evidence that GFP hired
engineer Albert Palmer to produce a report about adding a second story to the home. The report
recommended that GFP add two new support beams to strengthen the floor system; GFP had
only added one support beam. After the suit was filed, Plaintiffs hired Tom Zgraggen to inspect
the home. Zgraggen testified that the structural problems the Plaintiffs experienced were
because of defects in the foundation.
GFP moved for a directed verdict on Plaintiffs’ claims for negligent construction. The trial
court denied the motion, and a jury awarded $10,840.00 to Plaintiffs. After judgment, GFP filed
a motion for judgment notwithstanding the verdict, contending that the as-is language barred
Plaintiffs’ claims. The trial court denied the motion. GFP appealed, again arguing that Plaintiffs’
claims should be precluded because of the as-is language in the Agreement.
GFP relied on Ben Farmer Realty Co. v. Woodard, 212 Ga. App. 74, 441 S.E.2d 421 (1994),
In Ben Farmer, the buyer purchased a vacant residential property that was obviously dilapidated.
The buyer inspected the home and noted that major repairs were required, but she did not
inspect the attic and thus did not discover the readily apparent fire damage. The buyer sued the
seller and the seller’s real estate agent for passive concealment. The court granted summary
judgment to the defendant and its agent, holding that (i) there was no evidence that the seller
knew about the condition, and (ii) the buyer knew she was buying a home in an as-is condition.
According to the court, the buyer was on notice to exercise a heightened degree of diligence.
In Georgian Fine Properties, the buyers’ claims were for negligent construction and not
fraudulent concealment. Plaintiffs had a duty to inspect and they did so with the assistance of an
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inspection company. The issue of whether a purchaser has acted with the requisite due diligence
is generally a question for the jury. Under Southfund Partners III v. Sears, Roebuck and Co., 57
F.Supp. 2d 1369, 1374 (N. D. Ga. 1999), “as-is provisions in Georgia only relieve the seller from
liability on breach of warranty claims.” As-is provisions do not release a seller from liability on
non-warranty claims, and generally:
the law imposes upon building contractors and others performing skilled services
the obligation to exercise a reasonable degree of care, skill, and ability, which is
generally taken and considered to be such a degree of care and skill as, under
similar conditions and like surrounding circumstances, is ordinary employed by
other of the same profession.
Fields Bros. Gen. Contractors v. Ruecksties, 288 Ga. App. 674, 676, 655 S.E.2d 282 (2007).
According to the Court of Appeals, the question of whether GFP exercised the required degree
of skill must be decided by the jury, and the jury here did decide. Accordingly, the Court of
Appeals found that the trial court correctly denied GFP’s motion for a directed verdict for a
judgment notwithstanding the verdict and affirmed the decision of the trial court.
PRACTICE TIP: In Georgia, “as-is” provisions may relieve home sellers from liability on breach
of warranty claims, but they do not release home sellers from liability on non-warranty claims.
PREMISES LIABILITY
Bolton v. Golden Business, Inc., 823 S.E.2d 371 (Ga. App. Feb. 5, 2019).
In 2015, Shaneku McCurty (“McCurty”) was murdered in a convenience store parking lot
in Stone Mountain. Her mother Shirley Bolton (“Bolton”) sued the convenience store owner and
operator, Rikaz Food (“Rikaz”), and its landlord, Golden Business, Inc. (“Golden”) (“Defendants”)
for, among other things, premises liability and nuisance. Bolton alleged that the Defendants had
failed to exercise ordinary care to keep the premises safe and allowed a dangerous condition to
exist on the property, creating a nuisance. Golden moved for summary judgment, arguing that it
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was not responsible for McCurty’s death or any damages suffered by Bolton. The trial court
granted Golden’s motion for summary judgment.
In Georgia, a landowner must exercise ordinary care in keeping the premises and
approaches safe for its invitees, but it is not required to insure an invitee’s safety. A landowner
only has a duty to exercise ordinary care to protect against injury from dangerous people when
it has reason to anticipate a criminal act. According to Bolton, Defendants should have both
foreseen and taken steps to prevent the deadly assault because people often loitered outside of
Rikaz’s convenience store, other violent crimes had occurred at the store, and the store was in a
high-crime area. While it is true that the foreseeability of a crime may be established by the
evidence of prior crimes, the defining question is of the landlord’s superior knowledge of the
criminal activity. Golden’s owner, Karim Aly (“Aly”), testified that he believed Rikaz’s store was
located in a safe area based on examination of the property and that he had no knowledge about
any prior crimes in or around the convenience store. Aly visited the store periodically to ensure
that everything was as it should be. Bolton offered no evidence that Aly witnessed criminal
activity during his visits, that his tenants informed him about crimes or other problems, or that
he received any security requests.
Citing police reports and other evidence detailing criminal activity, Bolton asserted that
the amount of ongoing and rampant crime in the area should have put Aly on notice that a
dangerous condition existed on the property. The Court of Appeals held that Bolton could not
rest on police reports as a means to establish Golden’s knowledge of the activities contained in
those reports. The Court noted that under Sun Trust Banks v. Killebrew, 266 Ga. 109, 464 S.E.2d
207 (1995), there is no “duty upon a property owner to investigate police files to determine
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whether criminal activities have occurred on its premises.” Absent evidence that Golden had
reason to know about prior, similar criminal activity in the area, Bolton could not prevail on her
claims for premises liability. The Court of Appeals affirmed the decision of the trial court, finding
that the trial court properly granted summary judgment to Golden on Bolton’s premises liability
claims.
The Court of Appeals also agreed that Golden was entitled to summary judgment on
Bolton’s nuisance claim, which stemmed from a purported failure to keep the premises safe. In
Georgia, “there can be no liability for nuisance without evidence that the defendant had notice
or knowledge of the alleged defect.” Thompson v. City of Atlanta, 274 Ga. App. 1, 4, 616 S.E.2d
219 (2005). Therefore, Bolton’s failure to raise a genuine issue of material fact as to Golden’s
knowledge was also fatal to her claim for nuisance. The Court of Appeals of Georgia affirmed the
decision of the trial court on both Bolton’s premises liability claim and her nuisance claim.
PRACTICE TIP: A landowner is not liable for the criminal acts of third persons unless the landlord
has superior knowledge of the criminal activity, and a landowner is not liable for nuisance
without evidence that the landowner had notice of knowledge of the alleged defect.
QUIET TITLE, SERVICE
Dukes v. Munoz et al., 346 Ga. App. 319, 816 S.E.2d 164 (2018).
Winfred Dukes owned property in Fulton County and became delinquent in paying
property taxes. Three individuals (collectively, the “Purchasers”) purchased the property at a tax
sale in January 2014. The 2014 Fulton County tax bill listed Dukes as the owner and included the
property address but did not include any other contact information for him. In January 2015, the
Purchasers sent Dukes legal notice of the impending termination of his right to redeem the
property by mailing a certified letter addressed to him at the property address, but it was
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returned as undeliverable. The Purchasers then ran a legal notice in the Fulton County Daily
Report for four consecutive weeks, advising that the statutory right to redeem the property
would be barred on April 15, 2015.
In June 2015, the Purchasers filed a petition to quiet title to the property. Their attorney
engaged a private investigator to locate Dukes so he could be served with the petition. The
private investigator was unable to locate current information for Dukes. The Purchasers filed a
motion for permission to serve Dukes through publication, and the trial court granted the motion.
Following a motion at which Dukes did not appear, the special master issued a report and
recommendation finding that the Purchasers had perfected service upon Dukes by publication
and had properly barred his right of redemption. The special master concluded that the
Purchasers were entitled to default judgment against Dukes.
After the special master’s report was filed, Dukes filed an objection to the report. He also
requested a hearing and filed a motion for summary judgment, asserting that he had not been
properly served with the barment notice or the quiet title action. To support his assertions, Dukes
submitted an affidavit of a private investigator that his lawyer had hired to determine whether
any information could have been located that would provide for a means of contacting him. That
investigator, using only the 2014 tax bill, the Fulton County Tax Assessor’s website, and a Google
search, accessed biographical and employment information about Dukes, including his current
address and several email addresses and telephone numbers. The investigator was also able to
determine that Dukes served in the Georgia Legislature as a representative from Albany. Based
on his minimal research, Dukes’s investigator determined that “a minimal effort to locate a
means for contacting [Dukes] would have been successful.”
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The trial court entered a final order that overruled Dukes’s objections and denied his
motion for summary judgment. The trial court found that (1) reasonable notice was given to all
parties for whom the special master had, or could, after due diligence, obtain a service address
and (2) service had been perfected upon Dukes by publication. Dukes appealed, arguing that
service by publication was improper.
The Court of Appeals first addressed the issue of whether Dukes had been properly served
with the quiet title petition. The Quiet Title Act, found in O.C.G.A. § 23-3-65(b), requires personal
service upon “known persons whose residence is ascertainable,” but the trial court may order
service by publication “in all cases where service by publication is permitted under the laws and
where the respondent or other party resides outside this state or whose residence is unknown.”
According to the Court of Appeals, its first inquiry was whether service by publication was
permitted under the law given the situation.
Under Abba Gana v. Abba Gana, 251 Ga. 340, 343, 304 S.E.2d 909 (1983), “due process
requires that a chosen method of service be reasonably certain to give actual notice of the
pendency of a proceeding to those parties whose liberty or property interests may be adversely
affected by the proceeding.” Service by publication is a notoriously unreliable means of providing
actual notice; therefore, and under Floyd v. Gore, 251 Ga. App. 803, 805, 555 S.E.2d 170 (2001),
a plaintiff may serve a quiet title petition by publication only if the defendant’s address is not
ascertainable despite the plaintiff’s exercise of reasonable diligence. Reasonable diligence
requires a plaintiff to pursue every reasonably available channel of information to locate the
defendant, and whether a plaintiff exercised reasonable diligence depends upon the
circumstances. In Dukes, the Purchasers’ private investigator reported that he was unable to find
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Dukes using “normal investigative methods and procedures.” Dukes’s investigator, however,
easily discovered current contact information by consulting the Futon County Tax Assessor’s
website. Under Hamilton v. Renewed Hope, 277 Ga. 465, 468, 589 S.E.2d 81 (2003), “the use of
public [tax and deed] records to ascertain the address of the parties to be notified is certainly
necessary.” Additionally, Dukes’s investigator learned that Dukes was a state legislator with
ample publicly available contact information after a single Google search. The Court of Appeals
concluded that the Purchasers failed to pursue easily accessible information that would have
allowed them to determine Dukes’s current address with minimum effort. As a result, service by
publication did not meet the constitutional requirements of due process. The Court of Appeals
reversed the ruling of the trial court.
PRACTICE TIP: Service by publication is appropriate in a quiet title action if and only if the
defendant’s address is not ascertainable despite the plaintiff’s exercise of reasonable diligence.
Reasonable diligence requires the plaintiff to pursue every reasonably available channel of
information to locate the defendant.
QUIET TITLE, ATTORNEYS’ FEES
Bowen v. Laird, 348 Ga. App. 1, 821 S.E.2d 105 (2018).
In October 1998, Thomas C. Bowen (“Bowen”) conveyed an 8.45-acre parcel to Cody
Laird, Jr. (“Laird”). In February 2000, Bowen unintentionally conveyed the same 8.45 acres along
with more than 3,000 additional acres, to The Highlands and Clear Creek, LLC (“HCC”). The HCC
property was then subdivided and conveyed to other buyers between 2000 and 2005. In January
2007, Laird discovered that Bowen had accidentally conveyed the 8.45 acres to HCC. Laird
contacted Bowen about the issue, who agreed to “take care of it.” Bowen’s attorney attempted
to correct the issue.
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Unsatisfied with Bowen’s attorney’s efforts, Laird filed a quiet title petition. Bowen
answered the petition and admitted that he had no claim on the property, that he had
erroneously included Laird’s property in the later conveyance to HCC, and that he had no claim
to that property at the time of its later conveyance from HCC. HCC, the buyers of four affected
HCC lots, and three banks holding security deeds to three of those lots answered the petition,
asserting various defenses. Laird later added claims for attorneys’ fees and costs against Bowen
and other adverse parties pursuant to O.C.G.A. § 9-15-14 and O.C.G.A. § 13-6-11. Laird moved
for summary judgment as to the issue of title, but he did not assert any argument in support of
his request for fees. The Defendants opposed the motion and asked for a report by a special
master as required by O.C.G.A. § 23-3-66. In January 2010, a special master issued a report,
concluding that Laird held fee simple title to the property and that any subsequent conveyances
were clouds on Laird’s title that should be removed. In May 2010, the trial court entered a decree
quieting Laird’s title, but the decree preserved for later resolution all other claims between the
parties, including Laird’s claim for attorneys’ fees.
Seven years later, the issue of attorneys’ fees under O.C.G.A. § 13-6-11 was tried by a jury
against Bowen only. Bowen moved for a directed verdict which the trial court denied. The jury
found no bad faith on the part of Bowen but awarded Laird $78,266 in attorney’s fees for
unnecessary trouble and expense. Bowen filed a motion for judgment notwithstanding the
verdict, which the trial court denied. Bowen appealed.
On appeal, Bowen argued that the trial court erred by denying his motion for judgment
notwithstanding the verdict as to the jury’s fee award under O.C.G.A. § 13-6-11. With regard to
a proceeding to quiet title against the world under O.C.G.A. § 23-3-60, there is no statutory right
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to attorneys’ fees and generally, they are not awarded. Nevertheless, O.C.G.A. § 13-6-11
authorizes litigation expenses if the defendant has acted in bad faith, has been stubbornly
litigious, or has caused the plaintiff unnecessary trouble and expense. The bad faith must have
arisen from the transaction on which the cause of action was predicated and here, the jury found
no bad faith in the underlying land transaction between Bowen and Laird.
The Court of Appeals next turned to whether Bowen had caused Laird “unnecessary
trouble and expense.” In Georgia, causing the plaintiff unnecessary trouble and expense refers
to a defendant’s forcing the plaintiff to sue where no bona fide controversy exists. Here, due to
the duplicate conveyances, there was a bona fide controversy as to the title of the 8.45-acre
parcel. It was necessary for Laird to file the quiet title petition in order to protect his interest in
the property. Bowen appropriately responded that he did not have any interest in Laird’s
property. According to the Court of Appeals, the mere fact that a defendant’s actions cause an
issue, which requires litigation to correct, does not in and of itself necessitate an award of
attorneys’ fees. For this reason, the trial court should not have awarded Laird attorneys’ fees,
and the Court of Appeals reversed the trial court’s award.
PRACTICE TIP: In a quiet title action, an award of attorney’s fees and litigation expenses is only
appropriate if the defendant has acted in bad faith, has been stubbornly litigious, or has caused
the plaintiff unnecessary trouble and expense.
REFORMATION
White v. Gens, 348 Ga. App. 145, 820 S.E.2d 254 (2018).
April Gens (“Gens”) obtained a loan in 1999 which was secured by a security deed that
encumbered 4.3 acres of land, including land that would later be designated as Lot 7. Gens
obtained a second loan in 2001 which was secured by another security deed that also
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encumbered Lot 7. The legal description for Lot 7 that was attached to the 2001 security deed
mistakenly provided a description for only part of Lot 7. Lot 7 consisted of a 150-square foot
access strip used for boat-docking privileges. April Gens later filed for bankruptcy and listed
properties that were secured by the 1999 and the 2001 security deeds, including Lot 7, thereby
surrendering all of her ownership interest in Lot 7 to her creditor in the bankruptcy proceedings.
She specifically listed only her vehicle and her personal residence as the “property to be retained”
under the bankruptcy plan. The bankruptcy court found that April Gens had no equity in Lot 7,
lifted the bankruptcy stay, and permitted the bank to foreclose on it. Following the foreclosure
sale, the bank recorded a cancellation of the 1999 security deed, which encumbered all of Lot 7.
The bank conveyed Lot 7 to John Keith White’s (“White”) predecessor in title using the same
erroneous legal description for Lot 7 that was mistakenly provided in the 2001 security deed.
Nicholle Gens, as Administrator of the estate of April Gens (“Plaintiff”) brought a quiet
title action against White, claiming ownership of Lot 7. White counterclaimed for reformation of
the deeds in the chain of title to the property. The trial court found that Plaintiff was equitably
estopped from asserted an ownership interest in the property and granted summary judgment
to White and quieted title in his favor. The Georgia Supreme Court then reversed that decision,
holding that Plaintiff was not equitably estopped from asserting title to the property because
April Gens took no affirmative action to mislead White into believing that he was entitled to the
property. The Supreme Court remanded the case with instructions that the trial court address
the merits of White’s reformation counterclaim. Thereafter, both parties filed cross-motions for
summary judgment with regard to reformation. The trial court denied White’s motion and
granted Plaintiff’s motion for summary judgment. White appealed, asserting that the trial court
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had erred in denying his motion for summary judgment and in granting summary judgment to
Gens. More specifically, White asserted that the trial court erred in concluding that his failure to
provide evidence as to “how or why the alleged mistake occurred” was fatal to his counterclaim
for reformation.
In Georgia, “if the form of conveyance is, by accident or mistake, contrary to the intention
of the parties in their contract, equity shall interfere to make it conform thereto.” O.C.G.A. § 232-25. Under Vibert v. Bank of America, N.A., 327 Ga. App. 782, 783, 761 S.E.2d 162 (2014),
O.C.G.A. § 23-2-25 applies when a security deed is the form of conveyance; however, the mistake
must be proved to be the mistake of both parties. In his motion for summary judgment, White
presented the scrivener’s affidavit of the attorney who represented the bank during April Gens’s
1999 and 2001 loan closings. The affidavit stated that the legal description of Lot 7 was a mistake
and that both the bank and April Gens intended to convey all of Lot 7, not just the part of Lot 7
described in the 2001 security deed. Therefore, according to the Court of Appeals, White satisfied
his burden on summary judgment of establishing the existence and the mutuality of the mistake
in Lot 7’s legal description.
Conversely, the Court of Appeals found that Plaintiff offered no evidence to rebut the
scrivener’s affidavit and that the evidence supported the bank’s attorney’s attestation that the
mistake was mutual. First, Nicholle Gens testified that April Gens believed that all of her interest
in Lot 7 had been lost as a result of the bankruptcy and foreclosure proceedings. Second, White’s
predecessor in title purchased Lot 7 from the bank and built a home on it for $360,000.00, an
amount which was only consistent with the bank’s intended conveyance of the whole of Lot 7.
Such amount was inconsistent with the Plaintiff’s claim that only approximately 150 square feet
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of Lot 7 had been conveyed. Third, April Gens took no action to stop the sale Lot 7, the
construction of the home, or White’s occupation of the property.
The trial court, in denying White’s motion for summary judgment and granting summary
judgment to Plaintiff, concluded that the lack of evidence as to how or why the mistake was made
in the 2001 security deed was fatal to White’s counterclaim for reformation. This conclusion was
incorrect. In Georgia, in reformation cases where the mutuality of the mistake was sufficient or
was undisputed by the evidence, the cause of the mistake is immaterial so long as: (1) the mistake
is common to both parties to the transaction and (2) the non-complaining party will not be
prejudiced by the reformation. Here, Plaintiff pointed to no evidence to support her claims that
the mistake was not mutual. Additionally, Plaintiff could not be prejudiced by the reformation of
deeds in the chain of title to Lot 7 as she had voluntarily surrendered Lot 7 to her creditors during
bankruptcy proceedings years before. The Court of Appeals reversed the decision of the trial
court and remanded the case with direction that the trial court enter summary judgment in favor
of White on his counterclaim for reformation of the deeds in the chain of title.
PRACTICE TIP: In reformation cases where the mutuality of the mistake is sufficient or is
undisputed by the evidence, the cause of the mistake is immaterial as long as the mistake is
common to both parties to the transaction and the non-complaining party will not be
prejudiced by the reformation.
SHORT TERM RENTALS, ZONING
Morgan County v. May, No. S18A1622, 2019 WL 654190 (Ga. Feb. 18, 2019).
Christine May (“May”) built a vacation home in Morgan County (the “County”). In 2008,
she began renting her home to others, typically for periods of about a week. The County’s zoning
ordinance in effect at that time did not contain any specific language addressing rentals of any
duration for homes in May’s zoning district. In practice, the County took the position that fewer
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than thirty-day rentals were prohibited, but rentals for longer than thirty days were permitted.
In October 2010, the County amended its zoning ordinance to explicitly prohibit most “shortterm rentals.” Short-term rentals were defined as rentals for fewer than thirty consecutive days.
May continued to rent her home, and in August 2011, the county issued her a citation for
violating the amended zoning ordinance, thereby initiating a misdemeanor criminal proceeding
against her. May’s criminal case was stayed while she and the County litigated a civil lawsuit May
filed challenging the short-term ban as applied to her property.
In 2015, May’s criminal case was revived, and she filed a motion to dismiss her citation.
May claimed, among other things, that the County’s old zoning ordinance was unconstitutionally
vague because it did not specifically prohibit seven-night rentals, that her use of her house for
such rentals was therefore lawful under the old ordinance, and that she consequently had a
grandfathered right to continue renting the house in such a way that precluded her from being
prosecuted under the short-term rental prohibition in the amended ordinance. In November
2015, the trial court denied May’s motion to dismiss, and in March 2016, the trial court found
her guilty of violating the amended zoning ordinance and sentenced her to thirty days in jail, six
months on probation, and a $500.00 fine. May appealed and, eventually, her case was remanded
to the trial court in October 2017 for a ruling on her constitutional vagueness challenge. In May
2018, the trial court granted May’s motion to dismiss her criminal citation, ruling that the
County’s old zoning ordinance was unconstitutionally vague as applied to short-term rentals of
May’s type, and consequently, that there was no zoning ordinance prohibiting such rentals when
May began renting her home. As such, the trial court found that May’s use of her home for such
short-term rentals was grandfathered so that the explicit prohibition did not apply to her
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property. The County appealed the dismissal order to the Supreme Court of Georgia, and May
filed a cross appeal.
Under Parker v. City of Glennville, 288 Ga. 34, 35, 701 S.E.2d 182 (2010), to satisfy due
process:
a challenged statute or ordinance [must] give a person of ordinary intelligence fair
warning that specific conduct is forbidden or mandated and provide sufficient
specificity so as not to encourage arbitrary and discriminatory enforcement.
Vagueness challenges to statutes [and ordinances] that do not implicate First
Amendment freedoms must be examined in the light of the facts of the case to be
decided.
The County’s old zoning ordinance listed permitted uses and banned any uses that were not
listed. There was no mention of rentals of any duration. The County asserted that, because the
ordinance did not list rentals, a person of ordinary intelligence would understand that short-term
rentals of homes such as May’s were not allowed. However, according to the Supreme Court,
“the old ordinance failed to provide any guidelines whatsoever to enable May to determine that
fewer than thirty-day rentals would be prohibited but rentals for thirty days or longer would be
allowed, as the County contends and as the County applied the old ordinance in practice.” That
May would have been allowed to rent her home for a month but be criminally prosecuted for
renting it for a week was nowhere to be found in the text of the old ordinance.
The County argued on appeal that even though no language specifically addressed rentals
of homes in May’s district, the ordinance’s definition of “single-family detached dwellings” was
sufficient to put May on notice that week-long rentals of her home were unlawful. The ordinance
listed as permitted “single-family detached dwellings” and defined “dwelling” as a “structure . . .
which is designed or used exclusively for residential purposes.” The ordinance did not define
“residential.” The definitions section of the old ordinance provided that all words not defined in
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the ordinance should be defined according to the customary dictionary meaning. The 1979
edition of Webster’s New Collegiate Dictionary defined “residence” as “the place where one
actually lives as distinguished from a place of temporary sojourn.” Based on this definition, the
County asserted that single-family detached dwellings like May’s home could only be used as a
place where a family “actually lives” rather than as a place where people stayed temporarily.
According to the Supreme Court, the ordinance’s use of the word “or” in its definition of
single-family detached dwelling required only that May’s home be “designed” for residential
purposes, not that it also only be “used” for residential purposes. Regardless of the language of
the ordinance, the Supreme Court found that the County made no attempt to explain how its
“selected dictionary definition of residence would put a person of common intelligence on notice
that the dividing line for illegal ‘temporary’ residences would be drawn at 30 days rather than 3,
seven, 21, or 60.” The County’s definition of residence in no way suggested that individuals
establish a home where they “actually live” by living there for thirty days or longer, and in
Georgia, a person may legally establish a residence in only one day. See, Dozier v. Baker, 283 Ga.
543, 545, 661 S.E.2d 543 (2008). Additionally, a person can stay in a place for longer than thirty
days without “actually” residing there. See, Conrad v. Conrad, 278 Ga. 107, 108, 597 S.E.2d 369
(2004). Therefore, according to the Supreme Court, the County’s “actually live” versus
“temporary sojourn” view of what made a dwelling residential did not make clear that sevennight rentals were prohibited. The Supreme Court affirmed the decision of the trial court, finding
that the County’s old zoning ordinance was unconstitutionally vague as applied to seven-night
rentals of May’s property. As such, the old ordinance could not be applied to that use of May’s
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property and her use of her home for short-term rentals was grandfathered and not subject to
the ban in the amended ordinance.
PRACTICE TIP: Zoning ordinances that ban short-term rentals for “residential” dwellings must
make clear at what point a structure ceases to be residential.
SPECIAL USE PERMIT
York et al. v. Athens College of Ministry, Inc. et al., 348 Ga. App. 58, 821 S.E.2d 120 (2018)
In 2016, Athens College of Ministry, Inc. (“ACM”) sought by application a special use
permit (“the Permit”) to build a college campus on land owned by Green Hills Farms, LLC (“Green
Hills”). The property is located in an agricultural zoning district. York and Icy Forest (the
“Forests”), who were also property owners in the area, sent a letter to the Oconee County (“the
County”) Board of Commissioners (the “Board”) objecting to the application. The County’s
development code provides that before a special use permit may be granted: (1) due
consideration must be given to ten objective criteria and (2) the Board must hold a public hearing.
The County’s planning department issued a report analyzing the application based on the criteria
in the ordinance, and the County recommended that the application be approved subject to
certain conditions. After a public hearing, the Board granted the Permit, subject to specific
conditions. ACM and the County did not claim that the Forests’ standing was challenged at the
hearing or at any other time before the County granted the Permit.
The Forests then filed a petition for a writ of certiorari and the Oconee County Superior
Court granted the writ. In separate motions, both the County and ACM moved to dismiss the
Forests’ petition, asserting that they lacked standing to challenge the Board’s petition. The trial
court granted both motions to dismiss for lack of standing. The trial court determined that the
application essentially sought a special use permit, which is governed by O.C.G.A. § 33-66-3(4)(E);
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that the Board had acted in a legislative capacity when it granted the Permit; and that the trial
court could therefore review the issue of standing in the first instance. The court then ruled that
the Forests lacked standing to challenge the Board’s decision because they failed to show a
special damage or injury. The Court of Appeals then granted the Forests’ application for
discretionary appeal. On appeal, the Forests asserted that the decision to grant the Permit was
quasi-judicial, and, as a result, ACM and the County had waived their challenge to standing by
not raising the issue before the Board. As such, the Forests argued that the trial court erred in
granting ACM’s and the County’s motion to dismiss.
Under Druid Hills Civic Ass’n v. Buckler, 328 Ga. App. 485, 492-493, 760 S.E.2d 194 (2014),
when a party seeks certiorari review “in the trial court of a decision of an administrative body
acting in a quasi-judicial capacity, the trial court is bound by the facts and evidence presented to
the administrative body, and the issue of standing is waived if it was not raised before the
administrative body.” Conversely, under City of Cumming v. Flowers, 300 Ga. 820, 823, 797 S.E.2d
846 (2017), a party seeking review of a local government’s legislative decision may introduce
new evidence in the trial court, and the question of standing may also be raised and decided.
Therefore, according to the Court of Appeals, the “operative question for this case is whether the
Board’s decision was quasi-judicial or legislative.”
The test for determining whether an action is quasi-judicial or legislative focuses on the
function performed by the decision maker. Under Diversified Holdings v. City of Suwanee, 302
Ga. 597, 601, 807 S.E.2d 876 (2017):
Generally, [a quasi-judicial] decision operates to address a specific dispute or
determine rights and obligations of a particular party or parties. The resulting
decision seeks to establish those rights and obligations or otherwise resolve the
dispute and is immediate in application. A legislative decision, on the other hand,
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is usually marked by a general inquiry, often not limited to the facts and
circumstances of specific people or properties, which results in a rule of law or
course of policy that will apply in the future.
The Court of Appeals noted that adjudication is generally the necessary decision-making process
for applying preexisting standards to individual circumstances. Therefore, where a special permit
is sought under terms set out in a local ordinance, the local governing body acts in a quasi-judicial
capacity to determine the facts and apply the law. See, Bulloch County Board of Commissioners
v. Williams, 332 Ga. App. 815, 817, 773 S.E.2d 37 (2015). The ordinance in this case directed that
due consideration be given to ten objective standards for special use consideration before the
grant of a permit. Correspondingly, the application for the permit contained a zoning impact
analysis, addressing each of those ten criteria in relation to ACM’s proposed special use of the
property. The planning department was required under the ordinance to analyze the application
in relation to the criteria in the ordinance before making a recommendation to the Board. As
such, the process used for the Board’s decision involved “determining the facts and applying the
ordinance’s legal standards to them, which is a decision-making process akin to a judicial act.”
Flowers, 300 Ga. at 824. Therefore, according to the Court of Appeals, the determination to grant
the Permit was quasi-judicial.
The trial court, in deciding that the Board’s decision was legislative, found that O.C.G.A. §
36-66-3(4) governed this dispute. O.C.G.A. § 36-66-3(4) provides:
“Zoning decision” means final legislative action by a local government which
results in: (A) The adoption of a zoning ordinance; (B) The adoption of an
amendment to a zoning ordinance which changes the text of the zoning
ordinance; (C) The adoption of an amendment to a zoning ordinance which
rezones property from one zoning classification to another; (D) The adoption of
an amendment to a zoning ordinance by a municipal local government which
zones property to be annexed into the municipality; or (E) The grant of a permit
relating to a special use of property.
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The trial court concluded that, because the local government’s action resulted in the grant of a
permit relating to a special use of the property, it was necessarily a legislative action under
O.C.G.A. § 36-66-3(4). The Court of Appeals disagreed with the trial court’s interpretation for two
reasons. First, according to the Court of Appeals, O.C.G.A. § 36-66-3(4) defines a “zoning
decision,” not a “special use permit” or a “special use approval” decision. On its face, the statute
does not make a local government’s issuance of any and all permits relating to a special use of
property legislative actions, regardless of the process that was used to make such a decision.
Second, when viewed in light of Georgia’s judicial precedent expressing the difference between
quasi-judicial and legislative decisions, the decision addressed here was a quasi-judicial or
adjudicative action by a local government that resulted in the grant of a permit relating to the
special use of property. The Court of Appeals reversed the decision of the trial court, finding that
ACM and the County had waived their challenge to the Forests’ standing by failing to raise the
issue before the Board.
PRACTICE TIP: Where a special use permit is sought under in a local ordinance, the local
governing body acts in a quasi-judicial capacity to determine the facts and apply the law. Any
challenge to standing must be brought before the local governing body, or it will be waived.
STATUTE OF FRAUDS, GUARANTY
Crop Production Services, Inc. v. T. E. Moye, 345 Ga. App. 228, 812 S.E.2d 565 (2018).
Crop Production Services, Inc. (“Plaintiff”) is an agricultural supply company that provided
Gracie’s Ridge, LLC (“GR”), with agricultural products on account. At all relevant times, Lavon
Odom (“Odom”) was the primary sales person at Plaintiff responsible for GR’s account. Odom
was responsible for getting credit applications and other form documents signed by GR in
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connection with the account. Odom would then submit those documents to a credit manager in
Plaintiff’s area office. The credit manager would then determine whether or not to grant credit.
T. E. Moye (“Moye”) is a farmer who had done business with Odom for twenty years.
Odom was the only representative of Plaintiff with whom Moye had any contact with at all times
relevant to this case. Moye’s daughter, Mollie Squires and her husband Richard (the “Squireses”)
owned and operated GR. Moye played no role in the operation of GR but did sign checks on
behalf of GR from time to time between 2011 and 2013.
In 2011, Moye told Odom that he wanted to work it out so that the Squireses would have
credit with Plaintiff. Moye entered into a Guaranty Agreement (“the First Guaranty”) whereby he
unconditionally guaranteed payment by GR for all goods for which credit was given. The First
Guaranty provided that any notice of revocation had to be submitted in writing. Soon after, GR
began placing orders with Plaintiff. In 2013, Moye executed a one-paragraph guaranty (“the
Second Guaranty”) located on Plaintiff’s “Customer Profile and Commercial Credit Agreement for
Gracie’s Ridge.” Odom signed the document as branch manager. The Second Guaranty provided
that it was “absolute, unconditional, and continuing and shall remain in effect until Applicant’s
obligations have been paid, performed, and discharged in full.” The Second Guaranty indicated a
credit limit of $60,000. The balance of GR’s account reached $0 in October 2013.
In January 2014, Moye met with Odom and informed him that the Squireses were “going
to take the farming operation and [Moye] wasn’t going to guarantee anything that they purchase
. . . .” Odom replied, “I’m completely in agreement with you and I completely understand.” In an
affidavit, Odom averred that, by stating he understood, he merely meant that he understood
that Moye did not want to be liable for GR’s debt. GR resumed making charges on the account in
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March 2014 and in June 2014 GR requested an increased credit limit of $500,000. Moye did not
sign the increased credit limit request. Plaintiff did not obtain any new guaranties in connection
with the increased credit limit.
Eventually GR failed to make payments on the account and Plaintiff asked Moye to pay
based on his guaranties. Moye refused, and Plaintiff filed suit. Moye moved for summary
judgment and argued, in part, that (1) an oral agreement to revoke a guarantee is enforceable as
a matter of law and (2) any liability under the Second Guaranty was terminated when the account
balance was paid in full in October 2013. The trial court granted summary judgment to Moye,
finding that Moye’s defense of rescission was a complete and valid defense. Plaintiff appealed.
On appeal, Plaintiff asserted that the trial court erred because, under the Statute of Frauds,
revocation of a guaranty must be in writing to be effective. In the alternative, Plaintiff asserted
that there was an issue of fact as to whether the parties had a meeting of the minds to revoke or
cancel the guaranties.
Under O.C.G.A. § 13-5-30, a promise to answer for the debt of another must be in writing.
It is well established that in Georgia, a “contract which must, under the statute of frauds, be in
writing, and which accordingly is put in writing and duly executed, cannot be subsequently
modified by a parol agreement.” Gulf Oil Corp. v. Willcoxon, 224 Ga. App. 342, 343, 480 S.E.2d
620 (1997). The reason that a modification or alteration of an agreement covered by the Statute
of Frauds must be in writing is that “every alteration is a new . . . contract, which, by the express
terms of the statute, must be in writing.” White v. Orton Indus., 224 Ga. App. 342, 343, 480 S.E.2d
620 (1997).
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In Hendricks v. Enterprise Financial Corp., 199 Ga. App. 577, 405 S.E.2d 566 (1991), the
Court of Appeals addressed whether evidence of a parol agreement between a creditor and a
guarantor to release the guarantor created an issue of fact as to whether the guarantor remained
obligated on the guaranty. In Hendricks, the Court of Appeals determined that an agreement to
rescind an agreement that falls under the Statute of Frauds must be in writing, using as support
the rule that modifications to agreements that fall under the Statute of Frauds must be in writing.
In Crop Production Services, the Court of Appeals criticized its prior ruling in Hendricks. The Court
instead found that, unlike when an agreement subject to the Statute of Frauds is modified, which
results in a new agreement also subject to the Statute of Frauds, a cancellation eliminates that
agreement. Therefore, the general rule of termination applied here, and even though the
guaranties were governed by the Statute of Frauds: “parties to a contract may rescind it by
mutual agreement and rescission of a written contract need not be in writing.” Thompson v.
Lovett, 328 Ga. App. 573, 576, 760 S.E.2d 246 (2014). The Court of Appeals held that the trial
court did not err by failing to apply the Statute of Frauds to bar evidence of a mutual oral
agreement to rescind Moye’s guaranties. The Court overruled Hendricks and Brooks v. Gwinnett
Community Bank, 311 Ga. App. 806, 807, 717 S.E.2d 647 (2011), to the extent that those cases
held that a release from an agreement subject to the Statute of Frauds must be in writing. The
Court of Appeals reversed the decision of the trial court, however, finding that there was an issue
of fact concerning whether there had been a meeting of the minds between Plaintiff and
Defendant as to rescission.
PRACTICE TIP: A mutual agreement to cancel, revoke, or rescind an executory contract is not a
modification of an existing contract; it is a separate agreement to terminate an original
agreement. As such, it does not fall under the Statute of Frauds and need not be in writing.
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TAX SALE
Performance Food Group, Inc. v. Davis, 346 Ga. App. 487, 816 S.E.2d 468 (2018).
This case arose from a petition for interpleader under O.C.G.A. § 48-4-5(b), filed by Teresa
Davis (“Davis”), in her capacity as the Pierce County (the “County”) Tax Commissioner. Ashley D.
Lee (“Lee”) and Dana Larson Bowen (“Bowen”) were the record owners of a piece of property for
which $18,385.16 in delinquent property tax was owed. Davis held a tax sale of the property in
2016. The tax sale generated an excess of over $70,000.00. Davis notified PrimeSouth Bank (the
“Bank”) and Performance Food Group (“PFG”), and various other interested parties of the excess
funds. At the time of the sale, the Bank held a deed to secure debt securing a debt of over
$400,000.00, and PFG held a lien in an amount of $74,292.90.
The Bank moved for summary judgment, and in support of its motion, attached affidavits
stating that Bowen and Lee “owed more than Four Hundred Thousand ($400,000) to the Bank
under [a promissory note] at the time of the Tax Sale.” The Bank did not attach any documents
to support the outstanding balance and neither affidavit contained an averment to a specific
amount outstanding. The trial court granted the Bank’s motion. Prior to the end of the
redemption period, the Bank foreclosed on the property pursuant to its deed to secure debt and
purchased the property at the tax sale for $20,000.00.
PFG appealed, arguing that the trial court erred in granting the Bank’s motion because (1)
the Bank’s purchase of the property at the tax sale and the Bank’s foreclosure on its deed to
secure debt resulted in a merger of estates such that the Bank’s security deed no longer had
priority for purposes of the excess tax sale funds; (2) the result that the Bank receive both the
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property and the excess tax sale funds was inequitable; and (3) the Bank’s motion for summary
judgment was not supported by competent evidence of the existing debt.
As to PFG’s first assertion, that the Bank’s purchase of the property and its subsequent
foreclosure resulted in a merger of estates, the Court of Appeals found it to be without merit,
stating:
The doctrine of merger applies where the legal and equitable interests in property
become merged in the same person. Unless there is an agreement to the contrary
or it is the intention of the party in whom the equitable and legal estates unite
that there be no merger, the merger results. The person contending that no such
merger took place has the burden of proof.
The Court further stated that after a tax sale of a property encumbered by liens, the purchaser
of the tax deed has a defeasible fee in the property. Such defeasible fee becomes a fee simple
interest if the property is not redeemed during the statutory period after the tax sale. The excess
proceeds from the tax sale should have been distributed first to the Bank and then to any other
record lien holder, such as PFG. According to the Court of Appeals, “if [a] creditor buys in the
property at the sale to protect himself, it would be unreasonable to hold that, by uniting the legal
and equitable interest, he intended to advance a subordinate claim to priority over his own
claim.” The Court of Appeals also rejected PFG’s argument that the result was inequitable. PFG
had the opportunity to bid on the property at the Bank’s foreclosure sale but it chose not to.
Accordingly, the Court of Appeals found no error in the trial court’s finding that no merger
occurred.
As to PFG’s assertion that the trial court erroneously relied upon the affidavits submitted
by the Bank to hold that the Bank’s deed to secure debt was outstanding, the Court of Appeals
agreed. Neither affidavit provided a specific figure for the outstanding amount nor was either
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affidavit supported by business records to support the statements regarding outstanding
balances. According to the Court of Appeals, although “there is little case law regarding the
burden of proof related to remaining lien interest in interpleader actions, these bare affidavits
would be an insufficient showing in order to collect on the security deed against a debtor.” The
Bank was required to prove that it had a valid priority interest in the excess funds, and because
it failed to provide such proof, the Court of Appeals reversed the trial court’s grant of summary
judgment to the Bank.
PRACTICE TIP: A first-priority security lien held by a tax sale purchaser does not merge into a
subsequent tax deed purchase.
USUFRUCT, TAXATION
Clayton County Board of Tax Assessors v. Aldeasa Atlanta Joint Venture, 304 Ga. 15, 815 S.E.2d
870 (2018).
Aldeasa Atlanta Joint Venture (“Defendant”) entered into a written lease with the City of
Atlanta (“the City”) to lease two parcels on two concourses at Hartsfield-Jackson Atlanta
International Airport (“the Airport”). The Airport lies partly in Clayton County outside of the City’s
boundaries. At trial, the parties referred to the two-year lease as the Concessions Agreement
(“the Agreement”). The Concessions Agreement was for a term of five years. Clayton County
Board of Tax Assessors (“Plaintiff”) issued real property tax assessments for 2011 and 2012 for
Defendant’s purported possessory interest in the two parcels involved in the Agreement.
Defendant paid and then appealed the assessments to Clayton County Superior Court.
The parties filed cross-motions for summary judgment, and the trial court found that the
Agreement created a usufruct interest in the property and not an estate in real property and
granted Defendant’s motion for summary judgment. Plaintiff appealed. On appeal, Plaintiff
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asserted (1) that the Agreement created an estate for years that could be taxed under O.C.G.A.
§ 48-5-3 and (2) that the version of O.C.G.A. § 6-3-21 in effect at the time of the tax years at issue
disqualified from tax exemption public land leased to private parties.
The Georgia Supreme Court first addressed the issue of whether the Agreement created
a taxable estate in real property or a nontaxable usufruct. Under O.C.G.A. § 48-5-3, generally,
real property, including a leasehold interest in real property less than a fee interest, is subject to
ad valorem taxation. In Georgia, for there to be a taxable estate, there must be ownership of an
interest in the property. An estate for years is one which carries with it the right to use the
property in an absolute manner and is an interest in real property that is generally subject to ad
valorem taxation. Under O.C.G.A. § 44-7-1(a), the grant by a landowner to another of the right
“simply to possess and enjoy the use of such real estate either for a fixed time or at the will of
the grantor” passes no estate; it instead creates a landlord-tenant relationship in which the
tenant holds only a usufruct. In Georgia, a usufruct is not subject to ad valorem property tax.
The Agreement granted a five-year term of possession to Defendant and contained a
provision for early termination. Plaintiff noted that this time period created a rebuttable
presumption that it conveyed a taxable estate for years; the Agreement expressly stated,
however, that it created a usufruct and passed no estate out of the City. Express terms of a
contract are not dispositive, and the “key inquiry turns upon whether various restrictions in the
agreement, limiting [the lessee’s] use of the premises, sufficiently negate the presumption that
this is an estate for years.” Camp v. Delta Air Lines, Inc., 232 Ga. 37, 40, 205 S.E.2d 194 (1974).
The terms of the Agreement included the following restrictions on Defendant’s use of the
property: (1) the right of the City to terminate the Agreement at any time, without cause, on
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thirty-days’ notice; (2) the right of the City to cause Defendant to relocate, or to contract to
expand its retail space at any time; and (3) the right of the City to retain control of Defendant’s
prices, hours of operation, delivery companies it could use, and the types of cash registers it had
to use for record-keeping purposes. Plaintiff asserted that other terms of the Agreement were
consistent with the creation of an estate for years, including: (1) the requirement to maintain
insurance coverage; and (2) the fact that Defendant was prohibited from permitting any liens to
be imposed on the premises. According to Plaintiff, the prohibition on liens proved that the intent
was to create an estate for years as a lien cannot be placed on a usufruct. The Supreme Court
found that the aforementioned restrictions rebutted the presumption that the Agreement
created an estate for years as the restrictions were fundamentally inconsistent with the concept
of an estate for years and affirmed the decision of the trial court.
The Supreme Court next addressed whether an exception to the tax exemption for public
property was created by statute. Generally, property owned by a municipality is deemed to be
public property that is exempt from ad valorem taxation under O.C.G.A. § 48-5-41. That
exemption applies to property located outside the boundaries of the government entity that
owns if certain criteria are met. The parties agreed that the City itself was exempt from Clayton
County’s property taxes; Plaintiff argued, however, that the version of O.C.G.A. § 6-3-21 in effect
at the time of tax years at issue disqualified land that was leased to private parties. Prior to its
2014 amendment, O.C.G.A. § 6-3-21 provided that:
The interests created in such private parties, for the purpose of ad valorem
taxation only, are not declared not to be used for public, governmental, or
municipal purposes and said resulting interests, regardless of the extent of such
interest, whether possessory or an estate in land, are subject to ad valorem
taxation…
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Plaintiff argued that, under the language of the former statute, Defendant had a
possessory interest that was taxable in the tax years at issue. The trial court concluded that if
O.C.G.A. § 6-3-21 were interpreted as to permit Plaintiff to impose a property tax on the usufruct
created by the Agreement, the statute would violate the uniformity of taxation requirement of
the Georgia Constitution. See Ga. Const. of 1983, Art. VII, Sec. I, Par. III. In Georgia, the uniformity
rule for property taxes prohibits the General Assembly from creating different classifications of
tangible property and taxing them differently. Therefore, if the former version of the statute
authorized Plaintiff to tax only usufructs at the Airport, then the statute would be
unconstitutional. The Supreme Court of Georgia affirmed the decision of the trial court as to its
interpretation of O.C.G.A. § 6-3-21, finding that the statute was never intended to impose
property taxes on usufructs at the Airport.
PRACTICE TIP: The key inquiry as to whether an agreement creates a usufruct interest or an
estate in real property turns on whether the restrictions in the agreement, limiting the lessee’s
use of the premises, sufficiently negate the presumption that the agreement creates an estate
for years.
The City of College Park et al. v. Paradies-Atlanta, LLC et al., 346 Ga. App. 63, 815 S.E.2d 246
(2018).
The City of Atlanta, as the owner of Hartsfield-Jackson Atlanta International Airport,
entered into two seven-year agreements with Paradies-Atlanta, LLC and Paradies-Atlanta II, LLC
(“Plaintiffs”) whereby both entities could operate retail establishments at various locations
within the airport (“the Parcels”). The Parcels are located in Clayton County and partially within
the City of College Park. The term of each agreement included the 2015 tax year, and in 2015
Clayton County and the City of College Park assessed ad valorem real property taxes against the
Plaintiffs’ interests in the Parcels. The Plaintiffs paid the taxes and instituted an action against
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Clayton County, the Clayton County Board of Commissioners and its individual members, and the
City of College Park (“Defendants”) to recover the amounts paid under O.C.G.A. § 48-5-380. The
trial court granted summary judgment in favor of the Plaintiffs, finding that the rights in the
Parcels the City of Atlanta granted to the Plaintiffs constituted non-taxable usufructs. This appeal
followed.
The Defendants argued that that the Plaintiffs’ interests in the Parcels were estates for
years, not untaxable usufructs. Under Georgia law, when the term of a lease is for a period
greater than five years, a rebuttable presumption arises that the parties intended to create an
estate for years, rather than a usufruct. The Court of Appeals stated: “[i]n a case such as this,
involving a tax dispute with government authorities, the terms of each instrument of conveyance
‘must be scrutinized objectively to determine whether the legal effect of the agreement between
[the parties] is to give [the grantee] a usufruct or an estate for years.’” The Court of Appeals listed
the factors that must be considered in determining whether the parties intended to create a
usufruct, which include:
(i) the terms used in the instrument of conveyance to describe the grantee’s rights;
(ii) any provisions in the instrument addressing parties’ understanding as to
liability for ad valorem taxes; (iii) the grantor’s retention of dominion or control
over the leased property; (iv) which party has retained the duties to keep and
maintain the premises and appurtenances; and (v) whether the grantee may
assign the lease or allow any part of the leased premises to be used by others
without the grantor’s consent.
The Court of Appeals reviewed the language of the agreements and noted that the sevenyear terms of the Plaintiffs’ agreements with the City of Atlanta gave rise to a presumption that
the agreements conveyed estates for years but found that this presumption was overcome by
the language of the agreements. The agreements contained numerous provisions indicating that
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the Plaintiffs could not use the Parcels “in as absolute a manner as may be done with” an estate
for years. Additionally, each agreement noted that the City of Atlanta owned the property upon
which the Parcels were located and consistently stated that the agreements created only a
usufruct.
Further, the provisions of the agreements showed that the City of Atlanta retained control
over the Parcels. The agreements prevented the Plaintiffs from subletting, transferring, assigning,
or encumbering any of their rights under the agreements without the City of Atlanta’s consent.
The City of Atlanta also retained the rights to expand or contract each Parcel’s size, enter each
Parcel to inspect it, and to terminate the agreements without cause. The agreements also
restricted the hours of deliveries, the types of services offered on the Parcels, the prices Plaintiffs
could charge, and the hours in which businesses on the Parcels must be open.
The Defendants’ arguments relied first on provisions in the agreements that rendered the
Plaintiffs liable for “all taxes levied or assessed” against any interests of the Plaintiffs in the
Parcels and any improvements, personal property, furniture, or fixtures added to the Parcels by
the Plaintiffs. The Court of Appeals noted that the agreements did not explicitly address ad
valorem real property taxes and did not explicitly address whether Plaintiffs’ interests were
subject to such taxes at all and found that the provisions regarding taxes were insufficient to
outweigh the other restrictions on the Plaintiffs’ use of the Parcels. Second, the Defendants
argued that the Plaintiffs’ obligations to maintain various types of insurance coverage were
indicative of the grant of an estate for years. Again, the Court of Appeals determined that, even
though these obligations were indicative of an estate for years, they were insufficient to
outweigh the various limitations placed on the Parcels by the City of Atlanta.
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The Court of Appeals affirmed the decision of the trial court, finding that the Plaintiffs’
interests in the Parcels created only a non-taxable usufruct.
PRACTICE TIP: While a lease term of greater than five years creates a rebuttable presumption
that the parties intended to create an estate for years, rather than a usufruct, the length of
such lease term is not determinable. A court will examine other factors to determine if the
lease created an estate for years or a usufruct, including the amount of control the lessee
retained under the lease.
ZONING, APPEALS
Carson et al. v. Brown et al., No. A18A1951, 2019 WL 718861 (Ga. App. Feb. 20, 2019).
In March 2016, E. Howard Carson, Jr. and Red Bull Holdings II, LLC (collectively, “Plaintiff”)
purchased property in Forsyth County that was zoned in an RES3 district. The RES3 district
allowed the property to be developed into residential lots with a 9,000-square-foot minimum
size. In August 2016, the Forsyth County Board of Commissioners imposed a thirty-day
moratorium on land-development permits for RES3 property that sought to develop lots with a
size of less than 14,750 square feet. On September 7, 2016, Plaintiff submitted a land-disturbance
permit application to the Forsyth County Department of Planning and Community Development
(“the Department”), seeking to develop the property with residential lots at a minimum of 9,000
square feet. The Department initially accepted the application, but the next day, Carroll Williams
(“Williams”), a planner technician, released the application to Plaintiff to make certain
corrections. Plaintiff resubmitted the application but on September 9, 2016, Williams released
the application to Plaintiff again because of the moratorium on RES3 land-development permit
applications. Williams still, however, asked Plaintiff to provide additional information. Plaintiff
complied and asked Williams in writing to process the application. Plaintiff received a response
from the Forsyth County (“the County”) attorney, who advised that the application would not be
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processed and that the September 9, 2016 communication from Williams had been a rejection
of the application.
Plaintiff proceeded by filing a petition for writ of mandamus against Williams and Tom
Brown (“Brown”), the Director of the Department, seeking to compel Brown and Williams to
process Plaintiff’s application. The trial court granted partial summary judgment to Brown and
Williams on their motion for judgment on the pleadings. Several appeals and cross-appeals
followed.
On appeal, Brown and Williams asserted that, rather than file an application for a direct
appeal under O.C.G.A. § 5-6-34, Plaintiff was required to file an application for discretionary
appeal under O.C.G.A. § 5-6-35(a)(1) because his appeal was from the trial court’s review of a
decision by a local administrative agency. O.C.G.A. § 5-6-34 provides, in relevant part, for direct
appeals to the Court of Appeals from “all judgments or orders granting or refusing to grant
mandamus.” O.C.G.A. § 5-6-35(a)(1) requires, in relevant part, that an appellant file “an
application for discretionary appeal from a decision of a superior court reviewing the decision of
a state or local administrative agency.” In Selke v. Carson, 295 Ga. 628, 759, S.E.2d 853 (2014),
the Georgia Supreme Court recognized that, while the general rule is that “judgments or orders
granting or refusing to grant mandamus are appealable directly,” a direct appeal will not lie if the
“underlying subject matter of a mandamus petition concerns an administrative ruling which is
reviewed by a superior court.” Stated another way, when “both the direct and discretionary
appeal statutes are implicated, it is always the underlying subject matter that will control
whether the appeal must be brought under O.C.G.A. § 5-6-34 or O.C.G.A. § 5-6-35.”
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In addressing Brown’s and Williams’s challenge to the Court of Appeals’ jurisdiction, the
Court first noted that, as it was undisputed that the Department is a local administrative agency
under O.C.G.A. § 5-6-35(a)(1), the only real issue was whether a decision of a local administrative
agency was being reviewed. The Supreme Court defined what constitutes a “decision” for the
purposes of O.C.G.A. § 5-6-35(a)(1) in State v. Int’l Keystone Knights of the Ku Klux Klan, Inc., 299
Ga. 392, 788 S.E.2d 455 (2016), stating that a decision “is most naturally and reasonably
understood to refer to an administrative determination of an adjudicative nature.” Here, the
Court of Appeals determined that Williams’s release of Plaintiff’s land disturbance permit
application was not a “decision” for the purposes of O.C.G.A. § 5-6-35(a)(1) for two reasons. First,
no clear decision was made based on the merits of the application. Second, Brown’s and
Williams’s explanation that the moratorium prevented acceptance of such applications
supported the conclusion that, if the application could not be accepted, no decision could be
rendered. The Court of Appeals affirmed the decision of the trial court with respect to the
discretionary and direct appeal issue, finding that the discretionary appeal procedure was not
implicated in this case.
PRACTICE TIP: In Georgia, if there is a moratorium on the acceptance of land-disturbance
permit applications, the rejection of such an application does not implicate the discretionary
appeal procedure.
ZONING, OPPORTUNITY TO BE HEARD
Hoechstetter et al. v. Pickens County et al., 303 Ga. 786, 815 S.E.2d 50 (2018).
In August 2015, Doug and Lynda Tatum (“the Tatums”) applied to the Pickens County
(“the County”) Board of Commissioners (”the Board”) for a conditional use permit (“Permit”) for
a seventy-five-acre parcel near Jasper, Georgia. The application was referred to the County’s
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Planning Commission (“Planning Commission”) for a hearing. Following the publication of notice,
the Commission held a hearing in October 2015. Several neighbors appeared and objected to the
application. Nonetheless, the Planning Commission recommended that the application be
approved. In January 2016, the Board approved the Tatums’ application for a Permit.
Some of the neighbors filed a petition for judicial review, complaining that the Board had
failed to give notice as required by Georgia’s Zoning Procedures Law (“ZPL”). The Board
responded to the neighbors’ claim that the hearing for which notice was required under the ZPL
was not the January 2016 meeting, but rather the October 2015 hearing before the Planning
Commission. It was undisputed that proper notice of the October 2015 hearing was given to the
community. The neighbors filed a motion for summary judgment, but the superior court denied
it, agreeing with the Board that the October 2015 hearing satisfied the requirements under the
ZPL. The Court of Appeals affirmed. The Supreme Court of Georgia issued a writ of certiorari to
review the decision of the Court of Appeals.
Under the ZPL, before a county or municipality makes a “zoning decision,” it must afford
affected landowners and other interested citizens an opportunity to be heard. O.C.G.A. § 36-661 et seq. To that end, the relevant county or municipality must provide for a hearing on the
proposed zoning decision and publish notice of that hearing. O.C.G.A. § 33-66-4(a). A hearing is
not required at every stage of the process that leads to a zoning decision, but the Supreme Court
of Georgia noted that the entire point of the ZPL’s notice and hearing requirements is to afford
interested citizens a meaningful opportunity to be heard on a proposed zoning decision. See,
O.C.G.A. § 36-66-2(a). Therefore, “when a hearing is too attenuated in time or circumstance from
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the final zoning decision, another hearing may be required.” City of Cumming v. Realty Dev. Corp.,
268 Ga. 461, 463, 491 S.E.2d 60 (1997).
The Planning Commission had no authority to make a final zoning decision in this case -it could only make recommendations to the Board. According to the Supreme Court, if: “an
adequate record of the hearing before the Planning Commission had been made and transmitted
to the Board -- such that the final zoning decision of the Board could be said to have been
meaningfully informed by what happened at the hearing -- the hearing before the Planning
Commission perhaps might satisfy the requirements of the ZPL.” Here, the only record of that
hearing was a one-page memorandum to the Board from the County director of public relations,
which was prepared nearly one month after the hearing and stated that the Planning Commission
had heard “testimony from the applicant and considerable objections from the surrounding
neighborhood in attendance.” The memorandum failed to state even the general nature of those
“considerable objections.” The Supreme Court failed to see how the memorandum could have
informed the Board in any meaningful way of what happened at the hearing. The Supreme Court
reversed the Court of Appeals, finding that the October 2015 hearing did not satisfy the noticeand-hearing requirements of the ZPL.
PRACTICE TIP: Georgia’s Zoning Procedures Law requires that landowners and interested
citizens have a meaningful opportunity to heard. Such requirement will not be met unless the
final decision maker is meaningfully informed of any objections.
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Title Standards Introduction
The Preface to the Title Standards (Standards) states that “a title standard is a statement
officially approved by a bar association, which declares the answer to a question or a
solution for a problem involved in the process of title examination. It is not a law, but
gains its effect from voluntary compliance by attorneys”. State Bar of Georgia Title
Standards Preface. In fact, not many courts in the State of Georgia have cited the Title
Standards although they are often cited in briefs to the court or in other states.
However, according to the Preface to the Title Standards, they do assist in resolving
technical objections that do not impair marketability or those that arise from a
misunderstanding of the operation of law. I believe most title practitioners would agree.
This history of the Standards as well as a list of contributors is laid out in the Preface to
the Standards. The initial 42 standards were created by Joseph L. Abraham along with
the Real Property and Titles Committees of the volunteer Georgia Bar Association in
1963. That group relied heavily upon Simes and Taylor, Model Title Standards (1960)
which is a work resulting from a research project sponsored by the University of
Michigan Law School and the American Bar Association’s Section of Real Property
Probate and Trust Law. They were approved on November 1, 1963 by the Board of
Governors but not adopted by the State Bar of Georgia until 1965 after recommendation
from the Section of Real Property. Also in 1963, the nine title companies doing business
in Georgia approved and agreed to be governed by the Title Standards that were adopted
at that time. There have been revisions and updates since that time, including a
substantial revision in 1972, and today we have a 99 page document with 41 Chapters.
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From 2016 to 2017, the Title Standards Committee reviewed all of the chapters of the
Standards checking statute and case references to ensure that all references were up to
date, including Pindar references. During that review a number of sections were
identified as requiring updates. Several statutory revisions were also identified leading
to revisions of several chapters. The Committee can change members every year but
during my committee membership years the following members contributed to the
revisions: Bill Berg, Tenise Cook, Michael Cotton, Matt Fowler, Jeff Gaba, Cate Hoskins,
Michael Obertone, Monica Vining, Mark Robinson and with assistance from Amanda
Calloway, Bret Chaness and Chuck Waters. In the following pages you will find the
current versions, redline versions and final versions (as if approved) for the following
Standards: 8.5 Power of Attorney and 29.2 Effect of Designation “Trust” and “Trustee”.
By the time of “printing” of this publication, the Executive Committee will hopefully
have voted to approve the revisions and the Real Property Law Section will have the
opportunity to vote on the amendments on Saturday during the business meeting.
In the coming year, the Title Standards Committee, with the help of Kyle Levstak and
Carter Stout, has plans to revise Chapter 26 Surveys to address the recent changes to
ALTA and State of Georgia survey requirements as well as add guidance for
practitioners reviewing surveys. If anyone has any general comments about what they
would like to see in revised survey standards please contact Kyle or Carter or send them
to me and I will forward them on. Elizabeth Roberts, who is an assistant county
attorney with Fulton County, is heading up a group including, Brad Hutchins, Allie Jett,
Doug McKillip, Shannon Sams and Sara Toering to add new standards addressing nonjudicial and judicial tax sales and deeds. Creating new standards is quite a task and the
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process will likely continue through the next year or two. The committee also welcomes
any suggestions from the Section members regarding changes to current standards or
new standards they would like to see in place.
If you are not already familiar with the Standards and have not relied on them in your
practice, give them a read and keep a copy near your desk as a reference. As an
underwriter, I refer to them on a regular basis when making underwriting decisions and
I cite them regularly in articles and classes. Even if you are familiar with them, I find it
helpful to glance at the Table of Contents occasionally because over time I forget about
some of Standards that I do not use often but are very helpful.
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8.5 Power of Attorney
If the execution of any document in the chain of title is made by an attorney-in-fact,
it is better practice that the title examiner be able to verify that: the power of attorney is
dated, properly executed, witnessed and recorded; empowers the attorney to execute the
document; refers to the real property as specifically as possible; and at the time the
attorney executed the document, the power of attorney had not been terminated of record
by the principal, nor was there any evidence of record that the principal was deceased or
mentally incompetent at that time, if the power of attorney provides that it terminates in
the event of mental incompetency. As of July 1, 1999, a power of attorney is not terminated.
and it remains durable, if the principal becomes mentally incompetent, unless the power of
attorney provides to the contrary. The July 1, 2017 adoption of the Uniform Power of
Attorney Act continues the durability of a power of attorney unless the principal states
otherwise in the “Special Instructions” section of the new financial power of attorney form.
The original power of attorney should be recorded, or a copy of said, should be recorded as
an exhibit to the any conveyance document signed under power. If the examiner is
dissatisfied with any of these facts surrounding the power of attorney, then the examiner
should raise his/her objections to the client to permit the closing attorney to resolve the
matter.
Comment: See the Comment above to Standard 8.4.
Comment: Attestation
In order for a power of attorney to be entitled to recording, it should be attested in the
same manner as deeds. See Dodge v. American Freehold Land Mortg. Co. of London, 109
Ga. 394, 34 S.E. 672 (1899). As of July 1, 2015, to be entitled to be recorded, the power should
be attested by an officer as provided in O.C.G.A. 44-2-15, and attested by one other witness.
O.C.G.A. Section 44-5-30. See Section 4.5, infra.
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8.5 Power of Attorney
If the execution of any document in the chain of title is made by an attorney-in-fact,
it is better practice that the title examiner be able to verify that: the power of attorney is
dated, properly executed, witnessed and recorded; empowers the attorney to execute the
document; refers to the real property as specifically as possible; and at the time the
attorney executed the document, the power of attorney had not been terminated of record
by the principal, nor was there any evidence of record that the principal was deceased or
mentally incompetent at that time, if the power of attorney provides that it terminates in
the event of mental incompetency. As of July 1, 1999, a power of attorney is not terminated
and remains durable, if the principal becomes mentally incompetent, unless the power of
attorney provides to the contrary. The original power of attorney should be recorded, or a
copy of said power of attorney should be recorded, as an exhibit to the any conveyance
document signed under power. If the examiner is dissatisfied with any of these facts
surrounding the power of attorney, then the examiner should raise his/her objections to the
client to permit the closing attorney to resolve the matter. If a specific power of attorney
form is used, it does not have to follow the form or execution requirements under the GA
UPOAA (See O.C.G.A. § 10-8-3(5)).
Comment: Georgia Uniform Power of Attorney Act (GA UPOAA)
The Uniform Power of Attorney Act was adopted in 2017 and amended on July 1, 2018
renaming the Act to the Georgia Uniform Power of Attorney Act and providing further
revisions. Among other things, the act provides for a statutory power of attorney form. The
initial act appeared to exempt real estate related transactions but was unclear, so OCGA 10-B3 (5) was revised to exempt “Powers of attorney that only grant authority with respect to a
single transaction or series of related transactions involving real estate.” If title insurance is
being sought by parties to the transaction, verify whether the title company will require a
specific power of attorney or accept the statutory form.
Comment: See the Comment above to Standard 8.4.
Comment: Attestation
In order for a power of attorney to be entitled to recording, it should be attested in the
same manner as deeds. See Dodge v. American Freehold Land Mortg. Co. of London, 109 Ga.
394, 34 S.E. 672 (1899). As of July 1, 2015, to be entitled to be recorded, the power should be
attested by an officer as provided in O.C.G.A. 44-2-15, and attested by one other witness.
O.C.G.A. Section 44-5-30. See Section 4.5, infra.
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8.5 Power of Attorney
If the execution of any document in the chain of title is made by an attorney-in-fact,
it is better practice that the title examiner be able to verify that: the power of attorney is
dated, properly executed, witnessed and recorded; it empowers the attorney-in-fact to
execute the document; it refers to the real property as specifically as possible; and at the
time the attorney executed the document, the power of attorney had not been terminated of
record by the principal, nor was there any evidence of record that the principal was
deceased or mentally incompetent at that time (if the power of attorney provides that it
terminates in the event of mental incompetency). As of July 1, 1999, a power of attorney is
not terminated and remains durable, if the principal becomes mentally incompetent, unless
the power of attorney provides to the contrary. The original power of attorney should be
recorded, or a copy of said power of attorney should be recorded, as an exhibit to the any
conveyance document signed under power. If the examiner is dissatisfied with any of these
facts surrounding the power of attorney, then the examiner should raise his/her objections
to the client to permit the closing attorney to resolve the matter. If a specific power of
attorney form is used, it does not have to follow the form or execution requirements under
the GA UPOAA (See O.C.G.A. § 10-8-3(5)).
Comment: Georgia Uniform Power of Attorney Act (GA UPOAA)
The Uniform Power of Attorney Act was adopted in 2017 and amended on July 1, 2018
renaming the Act to the Georgia Uniform Power of Attorney Act and providing further
revisions. Among other things, the act provides for a statutory power of attorney form. The
initial act appeared to exempt real estate related transactions but was unclear, so OCGA 10-B3 (5) was revised to exempt “Powers of attorney that only grant authority with respect to a
single transaction or series of related transactions involving real estate.” If title insurance is
being sought by parties to the transaction, verify whether the title company will require a
specific power of attorney or accept the statutory form.
Comment: See the Comment above to Standard 8.4.
Comment: Attestation
In order for a power of attorney to be entitled to be recorded, it should be attested in the
same manner as deeds. See Dodge v. American Freehold Land Mortg. Co. of London, 109 Ga.
394, 34 S.E. 672 (1899). As of July 1, 2015, to be entitled to be recorded, the power should be
attested by an officer as provided in O.C.G.A. 44-2-15, and attested by one other witness.
O.C.G.A. Section 44-5-30. See Section 4.5, infra.

6

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
107 of 808

29.2 Effect of Designation “Trust” and “Trustee”
A deed or other instrument of conveyance must state that title is conveyed to a “party,
as trustee,” and not to the “trust” in and of itself, as only a trustee, and not the trust, is
authorized to hold legal title. A deed or instrument must state that title is conveyed to a
“party, as trustee,” and not to a “party, trustee.”
Comment: “Georgia Trust Act,” O.C.G.A. Sections 53-12-1 et seq. [See in particular:
definitions of “Trust” and “Trustee” at Section 53-12-2, “Capacity of Trustee” at Section 5312-24, and “Creation of Beneficial Interest in Property by Deed” at Section 53-12-51]. See
Standard 8.1, supra.

7
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29.2 Effect of Designation “Trust” and “Trustee”
A deed or other instrument of conveyance must state that title is conveyed to a “party,
as trustee,” and not to the “trust” in and of itself, as only a trustee, and not the trust, is
authorized to hold legal title. A deed or instrument must state that title is conveyed to a
“party, as trustee,” and not to a “party, trustee.”
Comment: “Georgia Trust Act,” O.C.G.A. Sections 53-12-1 et seq. [See in particular:
definitions of “Trust” and “Trustee” at Section 53-12-2, “Capacity of Trustee” at Section 5312-24, and “Creation of Beneficial Interest in Property by Deed” at Section 53-12-51]. See
Standard 8.1, supra.

Proposed additional paragraph:

A deed or other instrument of conveyance found in the record and executed after
July 1, 2018 in which a trust is named as grantee may be deemed to be a transfer made to
the trustee as though the trustee of such trust had been named as grantee instead of the
trust and does not require correction for marketability. Correction of the instrument to
properly convey title to the trustee is however recommended, as only a trustee, and not a
trust, is authorized to hold legal title. The attorney should not interpret the 2018
amendment to the cited code section as contrary to the standard of conveying title to a
“party, as trustee” when preparing a deed or other instrument of conveyance.
Comment: O.C.G.A. 53-12-25 as amended effective July 1, 2018.

8
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authorized to hold legal title. A deed or instrument must state that title is conveyed to a
“party, as trustee,” and not to a “party, trustee.”
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Standard 8.1, supra.
A deed or other instrument of conveyance found in the record and executed after
July 1, 2018 in which a trust is named as grantee may be deemed to be a transfer made to
the trustee as though the trustee of such trust had been named as grantee instead of the
trust and does not require correction for marketability. Correction of the instrument to
properly convey title to the trustee is however recommended, as only a trustee, and not a
trust, is authorized to hold legal title. The attorney should not interpret the 2018
amendment to the cited code section as contrary to the standard of conveying title to a
“party, as trustee” when preparing a deed or other instrument of conveyance.
Comment: O.C.G.A. 53-12-25 as amended effective July 1, 2018.
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Knowing the dangers, protecting
yourself and what’s next?
Rick Diamond, VP, Agency I.T. Director, FNTG
rick.diamond@fnf.com
@rdiamondFNF
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Why are you doing this and why should you care?

• The threat is greater than ever…
• It will only get worse…
• Bad people getting even more sophisticated…
• You are STILL a target
• Remember, you are doing this to protect yourself
and your business!

2019
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Major Data Breaches - 2018

500 Million
Accounts!

Are you Next?
2019
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Credit Monitoring Companies
Equifax Dark web Scan (free) http://www.experian.com/darkweb
• Identity Force - https://www.identityforce.com/ $12.95/mo Free Trial

• LifeLock - https://www.lifelock.com/ $8.99/mo
• ID Watchdog - https://idwatchdog.com/ $17.95/mo
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Top cybersecurity statistics for 2018

2019

• 56% of IT decision makers say targeted phishing
attacks are their top security threat
• 43% of cyber attacks target small business
• Unfilled cybersecurity jobs will reach 3.5 million by
2021.
• Only 38% of organizations say they are prepared for a
sophisticated cyber attack
• 95% of cybersecurity breaches due to human error….
91%percent of attacks by cyber criminals start through
email
• Up to 200 billion IoT devices will need securing by 2020
• Cost for cybercrime globally was over $1 trillion in 2018
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What does it all mean?
• In the next five years, cybercrime might become the
greatest threat to every person, place and thing in the world
• Hackers are becoming increasingly sophisticated and we
are behind in security
• Understanding the cyber terminology, threats and
opportunities is critical for every person in every business
across all industries
• You must provide advanced cyber training and education to
everyone in your business, you are investing in your
company’s protection against cyber threats
2019
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Think you’re Protecting your Data??
• Are e-mail and attachments encrypted? Is your data at rest
encrypted?
• Are personal e-mail accounts restricted?
• Do you control the use of removable devices like flash drives?
• Do you destroy old hard drives of computers and copiers?
• Do you have audit and training procedures to insure that staff
comply with security measures and procedures?
• Do you conduct background checks of employees?
• Do you have oversight of 4th party service providers to be
sure they secure NPI?
• Still using generic email accounts?
• The bad people have figured this industry out!
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Professional Solutions
• GoDaddy Professional email https://www.godaddy.com/email/professional-email
• Google email for your Business https://www.google.com/work/apps/business/
• This is also a good opportunity to review any E&O
or professional liability insurance to confirm it
covers cybercrime and data breach.
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Those darn Passwords!
• Are you proactively managing your passwords?







Marriott admitted 500 million guests hacked
Under Armour – 150 million
Quora – 100 million accounts hacked
Facebook – 30 million accounts hacked
Collection of 1.4 Billion Plain-Text Leaked Passwords Found Circulating Online
May 5th was World Password Day (May 2nd in 2019, actually everyday!)

 Hackers know users cling to favorite passwords and weak passwords, resisting
changing credentials regularly and make them stronger. It’s why attackers
reuse old passwords found on one account to try to break into other accounts of
the same user.
 You can check - https://haveibeenpwned.com/
What should you do to protect yourself and your company?
2019
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Those darn Passwords!
• Use strong and complicated passphrases
• Don't use the same passphrases for different accounts
• Change your passphrases frequently (60-90 days)
• Don’t share your password with anyone (especially
family!)
• Use Multi Factor Authentication (MFA) to log in
• Microsoft will ban commonly used passwords from list of
stolen ones
• A Password Manager can help

–DashLane - https://www.dashlane.com/
–LastPass - https://lastpass.com/
–KeePass - http://keepass.info/
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Hacking a human is by far the easiest way to get into a network!
Take this opportunity to educate your Realtors and clients!
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Is your Virus and Malware software up to date?

• If it isn't…

2019
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If “Dave” strikes again?
•
•
•
•
•

Business Disruption – How long can you afford to be down?
Financial Costs - It may only take one breach to put an agent out of business
Legal Costs – These days the victims who suffer a loss sue everybody!
Loss of consumer information – You are charged with protecting your clients
Loss of reputation – This may be the worst impact. Can you afford it?

•
•
•
•

In 2018 Atlanta Spent $2.6M to Recover from a $52,000 Ransomware scare
Over 80% of Law Firms have experienced a virus or malware attack in 2018
60% of Small Businesses fold within 6 months of a Cyber Attack
One in 61 emails in your inbox now contains a malicious link!

• Remember, you are the low hanging fruit
FBI - Internet Crime Complaint Center (IC3) https://www.ic3.gov

2019
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FBI IC3: EAC Statistics
December 2016 to May 2018
• The losses and potential losses reported as a result of business email
compromise (BEC) and email account compromise (EAC) scams exceed
$12 billion globally, according to an alert published last week by the FBI
• More than 78,000 complaints have been made globally between October
2013 and May 2018, with over 41,000 victims reported in the United
States. Targeted individuals and businesses lost or could have lost $12.5
billion, nearly $3 billion of which in the U.S. Losses increased by 136%
between December 2016 and May 2018

• Wire fraud in real estate is the fastest growing cybercrime in the
USA
2018
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FBI IC3: EAC Statistics
January 1,2015 to December 31, 2017

• The real estate sector continues to be increasingly targeted. Victims include law firms, title
companies, real estate agents, sellers, and buyers.
• From 2015-17 wire fraud in real estate increased over 1,100% and losses over 2,500%
• From calendar year 2015 to calendar year 2017, there was over an 1100% rise in the number of
BEC/EAC victims reporting the real estate transaction angle and an almost 2200% rise in the
reported monetary loss. May 2018 reported the highest number of BEC/EAC real estate victims
since 2015, and September 2017 reported the highest victim loss.”

Good News!!! Wire fraud is 100% preventable !
2018
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BEC Domestic Exposure (Est. Actual) January, 2016 to June 2017

Cyber Fraud 2017

$1.41B

301,580

4M

Actual
Loss

Fraud Complaints
(826 per day)

Total Complaints
Since 2000
2018
17
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Now you’re a Target!
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Where Cybercriminals will Attack Next
• Phishing – opening an attachment or clicking on a link

93% of all Phishing is now Ransomware
• Spam – Corrupted Docs
• Compromised web site
• Malicious Downloads
• External Drives
• Future releases of Ransomware will need little or no
user involvement
• Wire Fraud
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Growth of Ransomware into 2017
• Along with the growth of Ransomware distribution
and infection, payments have also seen a growth.
Approximately $209 million was paid to criminals in
the first quarter of the year. FBI estimates are even
higher. They expect $1 billion ransom to be paid out
to cyber criminals.
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Growth of Ransomware in 2017
• Criminals have taken up different mediums for
distribution, including email, website attachments,
social media, USB drives and business applications.
• Ransomware-infected emails expanded 6,000%

Email Links

Email Attachments
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Growth of Ransomware into 2017
• On an average, Ransomware infects 30,000 to
35,000 devices in a month. However, in March 2016
the Trojan variants managed to pollute 56,000
devices. These devices also included Macs
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Ransomware – Growing Problem

• The government of Jackson County, Georgia, paid hackers $400,000 to regain
access to its files after a devastating ransomware attack.
• Jackson County officials worked with a cybersecurity consultant to negotiate
payment—$400,000 for a decryption key and access to their ransomed files.
• “We could have literally been down months and spent as much or more money
trying to get our system rebuilt.”
• To protect against this threat, users and organizations are recommended to
keep regular backups, use multi-factor authentication, restrict access to RDP(on
port 3389), and always keep systems and software up-to-date.

2019
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Malwarebytes
How do you get Ransomware?
• Malicious spam, or malspam, which is unsolicited email that is used to deliver
malware. The email might include booby-trapped attachments, such as PDFs or
Word documents. It might also contain links to malicious websites.
• Malvertising, or malicious advertising, is the use of online advertising to distribute
malware with little to no user interaction required. While browsing the web, even
legitimate sites, users can be directed to criminal servers without ever clicking on an
ad. These servers catalog details about victim computers and their locations, and
then select the malware best suited to deliver. Often, that malware is ransomware.
• Encrypting ransomware – Bad guys snatch up your files and encrypt them,
demanding payment in order to decrypt and redeliver. The reason why this type of
ransomware is so dangerous is because once cybercriminals get ahold of your files,
no security software or system restore can return them to you. Unless you pay the
ransom—for the most part, they’re gone. And even if you do pay up, there’s no
guarantee the cybercriminals will give you those files back.
2019
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Malwarebytes
How does Malwarebytes stop Ransomware?
• Prevention technologies - Proactively detects and blocks attempts to
compromise application vulnerabilities and remotely execute code on the
endpoint.
• Detection technologies - Leverage Malwarebytes Machine Learning which
has been deployed with a new aggressive anomaly detection model to
proactively identify suspicious executables.
• Response technologies - Ransomware Rollback technology allows you to wind
back the clock to negate the impact of ransomware by leveraging just-in-time
backups.

2019
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Ransomware is the New Normal
• Global Ransomware Report 2018 found that ransomware is now
something that more than half (56%) of companies have faced in
the past two months.
• 45% of US companies hit with a ransomware attack last year paid
at least one ransom, but only 26% of these companies had their
files unlocked. Companies paying the ransom were attacked
again 73% of the time.
• (97%) said that they had backups for the files affected by the
ransomware, and 51% said backups and the ability to selfrecover were their reason for not paying the ransom.
• Backups!!!!
2019
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Patch! Patch! Patch!
• Patching means applying available updates for operating
systems and applications such as browsers, plugins, desktop
apps, etc. They include both security and feature patches, and
are meant to fix or improve the software you use.
• Software patching is one those proactive things we can do to
enhance our security online.
• Patching software is like maintaining your car: It will still run
without maintenance, but driving becomes more and more
dangerous the longer you go on without a check-up.
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Update those old programs!!!

2019

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
140 of 808

Update older Operating Systems!
After January 14, 2020, Microsoft will
no longer provide security updates or
support for PCs running Windows 7!

2019

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
141 of 808

Wire Fraud – Steps to Take

• There are the practices we would recommend all agents follow to protect
against business email compromise and wire fraud:
1) Only use email that provides two factor authentication and make sure it
is enabled
2) Never wire funds based upon the content of an email. Always assume
email has been hacked and validate all information over the phone
3) If you suspect a wire or check was sent fraudulently, contact the bank
immediately. Do not hesitate to respond!
4) Use a secure portal to exchange data and documents
5) Have a checklist of wire transfers steps to take
6) I would recommend never allow wire instructions via email…phone or
in person and CONFIRM every transaction!
Watch out for altered payoff statements!

Lender Routing #Verification http://routingnumber.aba.com/default1.aspx
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Hit by Wire Transfer Fraud? Use the Kill
Chain Process
• Criminals launder billions of dollars overseas through financial fraud schemes like wire
transfer fraud, corporate account takeovers, business e-mail compromise scams and other
financially motivated crimes.
• The FBI offers a Financial Fraud Kill Chain (FFKC) process to help recover large
international wire transfers stolen from the United States.
• The FFKC is intended to be utilized as another potential avenue for U.S. financial
institutions to get victim funds returned. Normal bank procedures to recover fraudulent
funds should also be conducted.
 The FFKC can only be implemented if the fraudulent wire transfer meets the following
criteria:
 the wire transfer is $50,000 or above
 the wire transfer is international
 a SWIFT recall notice has been initiated
 the wire transfer has occurred within the last 72 hours.
• Any wire transfers that occur outside of these thresholds should still be reported to law
enforcement but the FFKC cannot be utilized to return the fraudulent funds.
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Report Wire Fraud to Local Law
Enforcement
• Local Police Department:
https://www.policeone.com/law-enforcementdirectory/
• Local FBI Office: https://www.fbi.gov/contactus/field-offices

• Local Secret Service Field Office:
https://www.secretservice.gov/contact/fieldoffices/

• Don’t trust anyone contacting you about the fraud
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Backups, Business Continuity
Lenders are Using this Opportunity to Ask
• Are you thinking about Disaster Management and Business
Continuity?

What are your backup procedures?
What is your Business Continuity plan?
Are they documented and tested?
Infrascale – https://www.infrascale.com
Carbonite – https://www.carbonite.com
Do you have a locally installed Production Software?
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Third Party Hosting Companies
• Premier Data Services - www.PremierDataServices.com
• Google Cloud Platform - https://cloud.google.com/why-google/

• Amazon Web Services - https://aws.amazon.com/products/
• Premier One - http://www.premier-one.com/
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What can you do? Recap – 13 Things
• STOP
Dave do?
from clicking on everything!
So what can
you

2019

•

Don’t let anyone access their personal email on your network!

•

Do not allow the use of removable devices like flash drives!

•

Destroy old hard drives of computers and copiers!

•

Proactively manage your passwords!

•

Use Multi Factor Authentication (MFA) to log in

•

Encrypt email! Or use a Secure Portal

•

Create a White List of web sites used in your business

•

Don’t let anyone access their personal Social Media on your network!

•

Patch! Patch! Patch! All your systems!

•

Update older programs and Operating Systems!

•

Educate employees on their security responsibilities

•

Have a business continuity plan and test your backups!
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This Doesn’t Have to be Overwhelming
•Most of these things are easily
accomplished and not overly expensive
•Remember Backups and Business
Continuity
•This is a Journey not a Destination
•Remember all this PROTECTS YOU TOO!
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Digital Definitions

eClosing

Components of an eClosing

• eSignature - electronic "sound, symbol, or process" attached to a contract or
other record which was executed or adopted by a person with the intent to
sign the record.

• Document Preview – Consumer preview of closing document
• eNotary - The performance of a notarial act by a notary public using
electronic means.
• Remote Online eNotary (RON) – Performance of a notary act remotely using
audio visual conference technology
• eRecording – Process of electronically recording, electronic version of the
documents
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Consumer Expectations
Customer Experience Expectations
are at an all time high.

Customers are willing to share personal
data in exchange for better access/experience.

Customer expectations are driving
a new “connected mandate”.

Customers expect ”self-service”, but also want
multiple channels of connection.

Customers expect immediate,
responsive service.

Customers actively seek to buy from the most
innovative companies.
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Digital Closings
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Digital Closings

eClosing

Return on Investment

• There are cost and efficiency gains across the Participant Communities
• Title / Escrow
• Consumer
• Lending
• Local Government Custom and Practice are supporting a Digital Process
• States Enacting Notarization Legislation
• Gaining acceptance with County Recorders
• Secondary Market
• Increased number of Warehouse Lenders
• Lower post-closing costs
• GSEs are investing in their Digital Infrastructure to do eMortgages at scale
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Simplifile - E-recording
•
•
•
•
•
•
•
•
•

One of the requirements for e-closings
83% of the population are in an e-recording county
Documents are typically returned within a couple of hours
Avoid mailing costs, traffic, and wasted time
Increase document security, 128 bit encryption
Conveniently submit documents right from your desk
Automated recording logs and electronic audit trail
Reduced fraud and gap coverage claims
Fannie and Freddie Mac are accepting e-recorded mortgages in lieu of paper
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Simplifile - Collaboration
• Simplifile closing collaboration enables lenders to securely deliver loan documents to
settlement agents and notaries. Settlement agents then review the closing package and
instructions, launch the e-signing portal, and return final documents to the lender
electronically.

•
•
•
•
•
•
•
•
•

Track, share, receive and validate documents securely
Live communication and configuration notifications
Deliver quick consistent fees
Complete audit trail and reporting
Instant messaging
Notifications and alerts
Complete API for system integration
MISMO 3.3x data standard
UCD XML Import and Export
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Black Knight Expedite Close
• Expedite Close Enhanced With Advanced Intelligence Capabilities
• Expedite Close uses advanced intelligence to determine the best way to close a
loan based on lender preferences and jurisdictional requirements, whether wet
ink, digital or hybrid
• Fully supports eClose, eNotary and eSign, as well as traditional wet-ink mortgage
closings
• Solution instantly analyzes packages of static loan documents, creates live,
searchable data from their contents and determines which can be digitally signed
• Expedite Close's consumer-facing portal significantly enhances the borrower
experience
• Post-closing capabilities aggregate and fully audit all documents, digital and wetsigned, and deliver a unified, searchable closing package
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Softpro and the Digital Closing Experience
• The Digital Closing Experience that we announced is a combination of
technology from SoftPro, Black Knight, and NotaryCam.
• FNF and Softpro worked with Black Knight to license and enhance their
Expedite Close platform. The Expedite Close platform is a software suite
that Black Knight sells to lenders to do eMortgages. Black Knight
customized Expedite to meet the needs of the settlement agent.
• FNF and Softpro also worked with NotaryCam to license their Remote
Online Notary (RON) software and make it available for offices in states
where RON is approved.
• SoftPro has integrated their SoftPro 360 system with Expedite to allow
SoftPro users to transfer documents to and from the Expedite eClosing
system.
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Pavaso Digital Close Enterprise
• Pavaso eSign - A standalone eSigning tool that allows businesses to
electronically send agreements and other documents to be digitally signed,
from any location, at any time. https://pavaso.com/
• Pavaso eDelivery - Secure delivery of documents pertaining to the closing
and the ability for all permissible parties to access the entire closing package,
which may include lender and title documents.
• Remote Online Notarization* (RON) - eNotarize documents in-person or
conduct the entire closing digitally, including eNotarizations from a different
physical location with our inclusive Remote Online Notarization tool.
• Pavaso eNote and eVault - Pavaso helps you move towards a completely
paperless closing by supporting the use of eNotes that are digitally signed and
tamper-sealed on the Pavaso platform and can be delivered to your eVault
provider with the added convenience of allowing permissible parties to access
watermarked copies of documents within the Pavaso platform.
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Nexsys ClearSign

• Clear Sign is a secure online closing platform that connects consumers with notary
signing agents for a digital closing experience. Developed by a FinTech company
staffed by mortgage industry experts. It’s specifically built for the real estate
industry https://www.nexsystech.com/nexsys-clear-path/
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NotaryCam
• Works with SoftPro and Black Knight’s Expedite Close
• Upload your document.

• Call/Request a live eNotary.
• eNotary will confirm your ID.
• eSign your document.
• Notary will eNotarize your document.
• Documents are routed and stored securely.

• $25 per signature in US / $79 per signature international
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Notarize
• Notarize is a signing service for RON and hybrid closings. Approx.. 1000 agents using the system. A Closing
Concierge where you can set a calendar for closings, credential analysis tools, audio visual capabilities for
discussions and verifications.
• Dedicated Notary Agents - Professional notary agents, dedicated to Title and trained to the organization’s needs.
Quality-controlled delivery environment.
• Enterprise-Grade Security - End-to-end secure, encrypted transactions. PKI-based document signatures and
notary-applied tamper seals. Third-party audited security and compliance processes.

• Close online. Zero paper. Zero Travel – Buyers and sellers can eSign and notarize the entire loan package online.
Click, validate identity, and connect over a live video call with a notary who will walk through the closing package and
legally notarize their documents. Online 24x7 from any browser or iOS device.
• Easy Document Access for Signers – Entire closing package online. Click to review the documents on the Notarize
Platform while you connect to explain the closing package and answer questions. Can then connect with one of our
notaries to sign their documents.

• Integrate with Existing Tools- Integrate with the API to manage online closings from existing tools like ResWare.
• Work with Lenders Online - The Notarize Title Network allows lenders to find you when they're serving a borrower
in your area. Accept orders from lender partners and use one dashboard to track closings across your organization.
Review the lender's documents and upload your own to complete the closing package.
• Pricing - Upload a file or download our mobile app to connect with an online notary, starting at $25. Volume pricing
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Fidelity-Pak
eSignature/eNotarization
Question: Does you current E&O policy cover claims brought against you as a
result of eNotarization losses?
Answer: No, if your current policy includes the following standard exclusion
found in most E&O policies:
This policy shall not apply to any claim based on or directly or indirectly arising out of or resulting from the notarization of a
signature without the physical appearance at the time of said notarization before such notary public as insured hereunder of
the person who is or claims to be the person signing said instrument.
*Note: We recommend the review of your current E&O policy to determine whether this exclusion applies.
Fidelity-Pak has you covered!

Fidelity-Pak program Underwriters at Lloyd's have agreed to add the following wording to protect our
policyholders:
This exclusion shall not apply to electronic notarization through the use of electronic signatures or a webcam remote
notarization system before a notary public where such electronic notarization is permitted by and performed in
accordance with applicable law.
Riebling Insurance Agency, LLC is excited to announce
this new coverage and continue to offer FNTG agents
the most innovative insurance coverages to provide a
competitive edge in the title marketplace.
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Digital Closings

Underwriting

Remote Online Notarization
• RON is supported only in states with specific state laws
permitting
• Remote Notary and Property must be in approved state
• Other smaller Underwriters are taking peripheral laws
and using them to justify support in more states
(Westcor, WFG, Stewart)
• Case law is non-existent, initial litigation costs
• Risks to Bankruptcy and Foreclosures
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QUESTIONS?

11:30 CASES SINCE LAST YEAR’S RPLI WHICH WILL 		
		
BE KNOWN BY ONE NAME THIS YEAR: 			
		
AUTOOWNERS, GAZAWAY, GILBERT,
		
MAY & WHITE
		 T. Matthew Mashburn, Partner, Commercial
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PRESENTATION OF THE 2019 “MASHIE” AWARDS: Cases since the last RPLI which
will be known by One Name this Year: Auto-Owners, Gazaway, Gilbert, May, Las Colinas &
White (with a cameo by Stonecipher).

What goes into a “Mashie?” When we look for cases, there are certain
prerequisites that are obvious and other things that we look for that are not so obvious
(but clear cut).
The case must involve real property law. Obvious. It almost always involves a
Motion for Summary Judgment (no jury trial decisions for “Case of the Year” as those
would be in “Jury Decisions of the Year”). Not so obvious, but clear cut. It must be
packed full of important real property words and phrases like “deeds” (obvious) and
“quiet title” (not so obvious, but clear cut). Extra credit if it cites a case about which
we’ve previously written.1 Not so obvious, but clear cut. Double extra credit if it cites a
case which we have included in our previous presentation to the RPLI.2 Obvious. A
“Mashie” case almost always involves a reversal.3 Not so obvious, but clear cut. Extra
credit for more than one reversal as the case moves along.4 Not so obvious, but clear
cut. Double extra credit if it involves reversals on two different appellate levels.5

1

See Remember the name Cuneo, you will hear it again 2 UNDILUTED CLARITY (May 29, 2015) reviewing Bank of
America v. Cuneo, A14A1564 (May 29, 2015) where we called Cuneo “Truly an exceptional opinion written by
Judge Anne Elizabeth Barnes (joined in by Boggs and Branch, JJ).”
2
2015’s Cases that will be known by one name: Johnson, Cuneo, Mullins, SFG Ventures, Clark, Caraway (with
special cameos by Reese and Jesinoski and Ames) Presentation to 2016 Real Property Law Institute.
3
Cuneo, UNDILUTED CLARITY p. 1 (“Readers of Undiluted Clarity know that we mine the most jurisprudential gold from
cases where the trial court is reversed on appeal. This is because even though the trial judge and the staff attorney
or assistant tried their best to get it right, there was some issue with the law that was unclear to them.“)
4
Sometimes you learn the most when everybody does everything wrong 4 UNDILUTED CLARITY (October 25, 2017)
reviewing Federal National Mortgage Association v. Ricky R. Harris, A17A0694 (October 25, 2017). Branch, J.
writing for McFadden, P. J. and Bethel, J.
5
Thar’s Gold in them thar’ Reversals! 2 UNDILUTED CLARITY (June 9, 2015) reviewing Stearns Bank, N.A. v. Mullins,
A15A0717 (June 9, 2015) Ellington, P.J. writing for Dillard and McFadden.

1
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Obvious. It must address issues of interest to the RPLI. Obvious (such as the proper
use and effect of “scrivener’s affidavits” among other topics). And it must settle (or
dramatically unsettle) an area of law (such as “mutual mistake”).

CLOSING REQUIREMENT CASE OF THE YEAR
Court of Appeals issues a once in a lifetime clarification on everything
involving hazard insurance from a transactional attorney’s point of view.

Auto-Owners Insurance Company v. Hale Haven Properties, LLC, A18A0132,
A18A0134 (June 1, 2018); Bank of America, N.A., v. Hale Haven Properties, LLC,
A18A0133 (June 1, 2018); Hale Haven Properties, LLC v. Bank of America, N.A.
A18A0147 (June 1, 2018). Miller, P.J. writing for Andrews and Brown, JJ.

Probably like most of you, I never had any “official training” in anything having
to do with hazard insurance, hazard insurance certificates, hazard insurance coverage or
“boilerplate” (or even negotiated) hazard insurance terms in a loan agreement or deeds
to secure debt. All of my knowledge was self-trained through a graduate degree in the
School of Hard Knocks, Practical Living and Avoiding Things that Go Wrong.
A recent case at the Georgia Court of Appeals presented a once in a lifetime
opportunity of Undiluted Clarity in one of the very few topics (I call them the “Immortal
Six”)6 that will come up in every single loan closing and every single lease negotiation.

The Immortal Six are Condemnation, Insurance, Default, Attorney Fees, Quiet Enjoyment (now known as Quiet
Enjoyment or Peaceful Possession depending on whether you are talking about title or possession) and Approval
Rights (not to be unreasonably withheld, of course).
6

2

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
168 of 808

THE ACTORS IN THIS DRAMA:
Hale Haven Properties, LLC: Sold a shopping center and took back owner
financing/mortgagee interest.
VPS Enterprises, LLC: Purchased a shopping center.
Auto-Owners Insurance Company: The Property insurer.
“VPS Enterprises and Hale Haven Properties, LLC”: A Georgia limited
liability company with its own taxpayer id number from the IRS, articles of organization,
and a registered agent.
Regions Bank: The Bank into which the insurance proceeds check was
deposited.
Bank of America: The Bank on which the insurance proceeds check was
drawn.
Dennis Pack: The bad guy in Judge Miller’s version of the facts. Owner of
“VPS Enterprises, LLC” and incorporator of ”VPS Enterprises and Hale Haven
Properties, LLC.” Has no interest, ownership or otherwise, in “Hale Haven Properties,
LLC.”
THE OPINION.
Even before I read the first sentence of the opinion, this case had everything that
I require for a case to telegraph that it is going to be an interesting case: An affirmation
3
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of a case where a Bank is the appellant, Judge Miller writing for the Court on an
affirmation where a Bank is the Appellant; a case that is affirmed in part and reversed in
part;7 Judge Miller and Judge Andrews together on a panel;8 and a result which is to
affirm in part, vacate in part and remand with direction.9 If Judge Miller is writing the
opinion, you feel like there’s a 99.5% chance that something is going to the jury. Finally,
this is a loan document case, an insurance proceeds case, a conversion case, a case
telling consumer service representatives (CSR) how to open accounts, a check
endorsement case, a deposit account agreement case, a black letter law on the rules of
contract interpretation case, an intentionally misleading corporate name case, and a loss
payee and mortgagee case all wrapped up into one. Yes, this is definitely going to be one
of the most interesting cases of the year for the real estate practitioner.
STANDARD FACTS:
Hale Haven owner financed the sale of a shopping center to VPS. Id. at 3.
The Security Instrument authorized Hale Haven to apply the insurance proceeds
to the mortgage debt in the event of “a loss under any such policy of insurance.” Id. at 4.
In other words, instead of applying the insurance proceeds in the event of a loss to
repairing the damage, the lender could apply the proceeds to the debt.

7
The trial judge and the trial judge’s law clerk trying their best to get it right still got it part way right and part way
wrong and so the Court is going to give some Undiluted Clarity to clear up the trial court’s misunderstanding and
clarify everything for us.
8
If the ultimate consumer advocate and the ultimate business pragmatist can get together and agree on a result of
“affirmed in part and reversed in part,” we know there’s going to be some Undiluted Clarity springing forth.
9
Remember, our gig is Undiluted Clarity. So, we’re looking for cases that are going to provide undiluted clarity.
Remanded with direction is about as undiluted a clarification as you’re ever going to get. “Vacated” is going to
explain what they got wrong. So “vacated and remanded” is a clue that the case is going to be useful in explaining
the law. But “vacated and remanded with direction” is going to result in some clarity.

4
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Hale Haven was named as mortgagee on both property coverage and general
liability but when the policy actually issued, Hale Haven was only listed as mortgagee in
the general liability section and not listed at all on the property coverage section.10
The property was damaged in a hail storm. Id. at 4.
Hale Haven was listed as having an interest in the property on the “proof of loss”
form. Id.
Auto-Owners issued a check for $465,346.96 payable jointly to “VPS
ENTERPRISES LLC and HALE HAVEN PROPERTIES, LLC.”
Even though Auto-Owners’ policy mistakenly did not list Hale Haven on the
property coverage section, Auto-Owners nonetheless issued the check jointly payable
because it did a title search and found that Hale Haven was the mortgagee.
Hale Haven found out about the damage when a roofing contractor contacted
Hale Haven about payment for repairs (presumably in the process of threatening to lien
the property). Id. at 6.
VPS defaulted on the mortgage. Hale Haven foreclosed on the property for
$1,200,000 and then resold the property for a loss for around $800,000.00. Id. at 6.
ALL OF THE BAD THINGS THAT DENNIS PACK ALLEGEDLY DID
(ALLEGEDLY) [SIC]:

We predicted at the time that this case came out that we were about to see a sudden spike in lenders freaking
out to see the insurance policy and not just the declarations page. Did that happen in your experience?”
10

5
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After Dennis Pack, the owner of VPS ENTERPRISES, LLC, received a jointly
payable check from Auto-Owners made payable to VPS ENTERPRISES, LLC and HALE
HAVEN, LLC, he formed a limited liability company named “vps enterprises and hale
haven properties llc.” [sic. as to lower case].11 Id. at 5.
The next day, he opened a business account at Regions Bank named “VPS
ENTERPRISES AND HALE HAVEN.” [sic. as to upper case]. Id.
He deposited the check into the account but did not endorse it. Id.
Auto-Owners asked Regions to rescind the deposit, which it did and Auto-Owners
issued a new check again made jointly payable to “VPS ENTERPRISES LLC AND HALE
HAVEN PROPERTIES LLC.” Id.
This time, Pack printed VPS ENTERPRISES LLC HALE HAVEN PROPERTIES
LLC12 and signed his name. Id.
After Bank of America, the drawee bank, paid the check, Regions allowed Pack to
wire $450,000 to an international checking account. Id. at 5-6.
Pack left the country. Whereabouts unknown. Id. at 6.
Thus, it appears that Pack allegedly: (1) organized a limited liability company
with the misleading name matching the name on the jointly payable check; (2) opened a
bank account in the misleading name; (3) deposited the check without endorsing it; (4)

We don’t know why the court put this in all lower case in the opinion. Maybe that’s really how it appears on the
Secretary of State’s website.
12
Notice that there is no “and.” Thus, this gives the appearance of requiring two endorsements on the check to
the careful eye.
11

6
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deposited the check in the names of VPS ENTERPRISES, LLC AND HALE HAVEN
PROPERTIES, LLC into a single payee account; (5) violated the security agreement by
taking the proceeds and not paying the proceeds over to the lender; and (6) forged the
endorsement of Hale Haven Properties, LLC on to the proceeds check or more
accurately gave the impression of endorsing the check on behalf of Hale Haven
Properties, LLC without any authority to do so (called a “forged endorsement” in the
negotiable instrument lingo).
ALL OF THE ALLEGED MISTAKES THAT THE BANKS ALLEGEDLY [SIC.]
MADE:
1.0 Deposited a jointly payable check to a single payee account.
2.0 Deposited a check made payable to two discrete entities into an account of
neither one of the two entities named on the check but instead a separate
third party (albeit with an (allegedly) intentionally misleadingly similar
name).
3.0 Deposited a check endorsed differently than the name on the account into
which the check was deposited (no “and” between the two names).
4.0 Deposited a check made payable to two entities endorsed by only one
signature (remember the Parable of the Blue Pen).
WHERE ARE THE INDIVIDUAL FIGHTS IN THIS BATTLE ROYAL?
Hale Haven against Auto-Owners. Initial Action: Breach of Contract.
Negligence. Renewal Action: Breach of Contract; Reformation of Insurance Policy;

7
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Enforcement of Check under OCGA § 11-3-309; Bad Faith Refusal to Pay Insurance
Claim OCGA § 33-4-6; Stubborn Litigiousness under OCGA § 13-6-11.
Hale Haven against Bank of America. Conversion.
Hale Haven against Regions. Conversion.
Auto-Owners against Bank of America. Wrongful Payment. Drawer against
Drawee Bank.
Auto-Owners against Regions. Wrongful Payment. Drawer against Depository
Bank.
Bank of America against Regions. Drawee Bank against Depository Bank.

STATUS OF THE CASE.
Everybody filed for summary judgment against everybody else.
The trial court denied all of the motions.13
THE YEARLY RITUAL OF STATING BLACK LETTER LAW ON CONTRACT
INTERPRETATION:
Hale Haven was not listed as a loss payee or a mortgagee as to property damage
on the actual policy. Fact.
1.0 Construction of an insurance policy is governed by the ordinary rules of
contract construction. Id. at 10 quoting Ins. Co. of Pennsylvania v. APAC-

13

Yahoo! We’re gonna have us a humdinger of a trial!

8
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Southeast, Inc., 297 Ga. App. 553, 557 (677 SE2d 734) (2009)(Bernes, J. for
Smith, P.J. and Phipps, J.) and Infinity Gen. Ins. Co. v. Litton, 308 Ga. App.
497, 500(2)(707 SE2d 885) (2011)(Phipps, P.J. for Miller, P.J. and
McFadden, J.).
2.0 “…[W]hen the terms of a written contract are clear and unambiguous, the
court is to look to the contract alone to find the parties’ intent.” Id. at 10.
3.0 “Where the contractual language is explicit and unambiguous, the court’s job
is simply to apply the terms of the contract as written, regardless of whether
doing so benefits the carrier or the insured.” Id. at 11 quoting Georgia Farm
Bureau Mut. Ins. Co. v. Smith, 298 Ga. 716, 719 (784 SE2d 422)(2016)(Chief
Justice Thompson writing for the Court).
4.0 The question of whether the contract is ambiguous is for the Court. Id.
quoting APAC-Southeast, 297 Ga. App. at 557.
5.0 The question of the proper construction of a clear and unambiguous contract
is for the Court. Id.
The Court of Appeals’ conclusion after applying black letter law on contract
interpretation was that Hale Haven was not covered under the hazard insurance policy
for the property damage.
BLACK LETTER LAW ON REFORMATION

Judge Miller also examined and re-stated black letter law on reformation of
contracts.

9
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“A petition for reformation of a written contract will lie where by mistake of the
scrivener and by oversight of the parties, the writing does not embody or fully express
the real contract of the parties.” Id. at 14 quoting American Mfg. Mut. Ins. Co. v. E A
Technical Svcs, Inc., 270 Ga. App. 883 (608 SE2d 275)(2004)(Adams, J. for Ruffin,
P.J., and Eldridge, J.).
“The cause of the defect is immaterial so long as the mistake is common to both
parties to the transaction.” Id. quoting E A Technical Svcs., Inc., 270 GA. App. at
885(1).14
Equitable relief “may be granted even in cases of negligence by the complainant if
it appears that the other party has not been prejudiced thereby.” Id. at 15, ft. 8 quoting
OCGA Section 23-2-32(b).
Negligence of a party seeking equitable reformation such that relief in equity
would be prohibited “…is that want of reasonable prudence, the absence of which would
be a violation of legal duty.” Id. at 16 quoting OCGA Section 23-2-32(a).
So, we’re going to have a jury trial on whether Hale Haven was negligent in
failing to ascertain the contents of the property coverage.
THE REASON WHY EVERY LENDER IS GOING TO BE FREAKING OUT
ABOUT THIS CASE.

14

See Remember the name Cuneo. You will hear it again 2 UNDILUTED CLARITY (May 29, 2015) reviewing Bank
of America v. Cuneo, A14A1564 (May 29, 2015). Barnes, P. J. writing for Boggs and Branch, JJ (Section 2: “If
equity reforms a deed for mutual mistake must the parties be mistaken about the same exact thing or will any
mistake do?”).

10
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Back in my very first gig as Assistant General Outside Counsel to Metro Bank at
the corner of Roswell Road and Abernathy Road, the President of the Bank, the
esteemed Banker Ray Fisher told me, “Matt, I don’t want you to tell us how to win the
case as much as I want you to tell me how to stay out of the case altogether.”
In that vein, Auto-Owners alleged that Hale Haven should not be entitled to
reformation of the policy as a matter of law because Hale Haven was negligent in having
failed to obtain a copy of the policy and having failed to obtain the policy was also
negligent in having failed to read the policy.
This argument, as you would expect, did not carry the day. OCGA § 23-2-32(b)
clearly and unambiguously provides that equitable relief “may be granted even in cases
of negligence by the complainant if it appears that the other party has not been
prejudiced thereby.” Id. at 15 quoting OCGA § 23-2-32(b).
Auto-Owners also made the argument that the Lender was negligent because the
security deed required the borrower to submit proof of insurance and the Lender
negligently did not insist on this. Id. “We are not persuaded that this entitles AutoOwners to summary judgment.” Id. at 17. That’s right. The declarations page that
explicitly named the lender as the mortgagee for property coverage was
only good enough to get to a jury on whether there was property coverage
for the mortgagee.
If that’s not enough of a reason to anticipate that every one of your lenders is
going to demand copies of the policies instead of declaration pages, consider this, the
Court found that there were material questions of fact as to what the lender actually had
11
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in its possession. The lender claimed that it didn’t even get a copy of the policy until
after it had filed suit. Although “…it received an ‘Evidence of Commercial Property
Insurance’ document which explicitly named Hale Haven as a mortgagee for purposes of
property coverage.” Id. at
HOWEVER (and note that it’s a big however because it is in all caps), simply
because of the fact that somebody MADE the argument and somebody else had to incur
a bunch fees to defend against it means that you are going to receive instructions from
on high that they are to receive and check a copy of the policy. So, that’s why you’re
about to get a bunch of demands for copies of policies instead of just
declarations pages (or if you’re not getting a bunch of demands, you’ll be
ahead of the curve and can explain why the lender should want this
information).
The main reason why this reformation fight matters is because Pack is gone with
the money. Therefore, Auto-Owners is going to have to pay twice in the event that the
policy is equitably reformed to include Hale Haven’s status as mortgagee for a property
damage claim. Once, in the form of the payment that Pack intercepted and a second
time to Hale Haven.
The second reason that this matters is because “[t]he policy also contains a
standard mortgage clause, which ‘creates a separate and distinct contract on the
mortgagee’s interest which protects the mortgagee’s interest independent of the status
of the insured.’” Id. at 13, ft. 5 quoting American Central Ins. Co. v. Lee, 273 Ga. 880,
881 (1) (548 SE2d 338) (2001); see also Balboa Life & Cas., LLC v. Home Builders
Finance, Inc., 304 Ga. App. 478, 480 (1) (697 SE2d 240) (2010) (as against the insurer,
12
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mortgagee established basis for award of all the insurance proceeds)15; Pearlman v.
Security Bank & Trust Co. of Albany16, 261 Ga. App. 270, 271 (582 SE2d 219) (2003)
(“Where the evidence demonstrates that the amount of debt is in excess of the insurance
proceeds, a debtor has no interest in the policy proceeds.”) (citation omitted). What this
means, in English, is that the lender has a separate and distinct contract interest apart
from the insured. Thus, the lender can enforce the insurance contract even if the
insured has literally taken the money and run.
The third reason that this matters is the Court’s declaration that “[t]he failure of a
party to read a contract which is not signed by that party, such as a policy of insurance,
does not bar reformation as a matter of law.17” Id. at 16.18

CLASSIC JUDGE MILLER.
On the issue of equitable reformation, consider:
1.0 In the insurance application, Hale Haven was explicitly named as a mortgagee
for purposes of property coverage.
2.0 One of the underwriters noted on the application, “O.K. to issue per
App[lication],” and Auto-Owners approved the application.
3.0 A “processor” in the underwriting department transcribed the information
from the application into Auto-Owners’ system.

Before I looked up the case, I thought to myself “I bet that’s an Andrews addition of an Andrews case cite.” Sure
enough, Andrews, P.J. writing for Ellington and Doyle, JJ.
16
Ellington, J. writing for Blackburn, PJ and Miller, J.
17
This is a little tricky here as the Court is writing about an equitable remedy (i.e., equitable reformation) being
unavailable as a matter of law.
18
Georgia Farm Bureau Mut. Ins. Co. v. Wall, 242 Ga. 176, 179 (2) (249 SE2d 588) (1978); Assaf v. Cincinnati Ins.
Co., 327 Ga. App. 475, 481 (1) (c) (759 SE2d 557) (2014) (Phipps, J. writing for Ellington, P.J. and McMillian, J.);
Hearn v. Great Southwest Surplus Lines Ins. Co., 193 Ga. App. 31 (386 SE2d 859) (1989). Compare Virginia Mut. Ins.
Co. v. Price, 132 Ga. App. 445, 448 (208 SE2d 314) (1974) (mortgagee’s failure to read the policy precluded
recovery on the policy as written).
15

13
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4.0 On the “Evidence of Commercial Property Insurance” document issued by the
insurance agent, Hale Haven was listed as the mortgagee under the property
coverage portion of the policy, and there is no evidence
that Auto-Owners later determined that Hale Haven was not to be named on
both sections of the policy.
5.0 Further, the insurance agent testified that the issued policy is required to
conform with the application.
6.0 Both the insurance agent and an underwriter with Auto-Owners explained
that a party named as a mortgagee under the general liability section of the
policy would also have to be listed as a mortgagee on the property coverage
section.
7.0 Lastly, no party contends that the coverage terms had changed for the year
that the hail damage occurred.

Conclusion? “…[W]e discern genuine issues of material fact as to whether the
policy should be reformed.” Id. at 15.19 Send it to the jury! Classic!
I REPRESENT BANKS. WHY WOULDN’T I FIND THE PART ABOUT
FORGED ENDORSEMENTS INTERESTING?
To me, the games that Pack played with the checks are the most interesting
aspects of the case. To the title insurance companies, the fact that the Court used a two
year statute of limitations applicable to insurance policy proceeds checks under East
Tennessee Mtg. Co. v. U.S. Fidelity & Guar. Co., 268 Ga. 536, 538 (491 SE2d 333)
(1997) rather than the three year statute of limitations under OCGA § 11-3-118(g) is the
most interesting aspect of the case. Others might find most interesting that the Court
decided that Hale Haven failed to prove that Auto-Owners refused to pay the claim in
bad faith, subjecting Hale Haven to summary judgment on the issue. Id. at 21. Even
others might find that the most interesting part of the case is that the Court found that a
claim to enforce a check is NOT the same as a breach of contract case. Id. at 19 citing

“I’m not going to be the one that tells the insurance companies that they have to double pay a half million
dollars as a matter of law!” LOL.
19

14
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Safi-Rafiq v. Balasubramaniam, 298 Ga. App. 274, 276 (679 SE2d 822) (2009).
Indeed, unjust enrichment cases and quantum meruit claims are not substantially the
same as breach of contract cases for purposes of the renewal statute either. Hale Haven
at 19 citing Burns v. Dees, 252 Ga. App. 598, 607-608(1)(d)(557 SE2d 32)(2001).
That’s why it’s the Closing Requirement Case of the Year. Everybody finds it
interesting in their own way.
In one sentence of undiluted clarity, Judge Miller did away with the failure to pay
claim by stating the obvious. Auto-Owners could not have refused to pay the claim in
good faith when it had already fully paid the claim to Pack. “When Hale Haven made its
demand for payment, Auto-Owners refused because it had already received a claim from
VPS for the same property damage, and had paid on that claim in the full amount of the
repair estimate.” Id. at 22. In other words, “You’re not complaining that we didn’t pay
the claim. You’re just complaining that we didn’t pay the claim to you.” We can’t help
but saying that we see a lot of Judge Andrews in that statement of unassailable logic.
Indeed, we do find Judge Andrews teaming up with Judge Miller in a very similar case
cited in Hale Haven. In Lawyer’s Title Ins. Corp. v. Griffin, 302 Ga. App. 726, 691
SE2d 633 (2010), we see Miller, C.J. writing for Andrews and Barnes, JJ setting out the
requirements for a bad faith refusal claim.
1.0 That the claim is covered under the policy;
2.0 That a demand for payment was made against the insurer within 60
days prior to filing suit;
3.0 That the insurer’s failure to pay was motivated by bad faith.

15
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Id. Judge Miller clarified that bad faith rests on the difference between having no good
cause for resisting and delaying payment versus having any reasonable ground to
contest the claim under the terms of the policy and the facts surrounding the response.
Id.
Thus, Judge Miller issues a statement of undiluted clarity that will find itself in
many title insurance defense briefs (to the extent that it isn’t already). “An insurer thus
having any reasonable factual or legal ground for contesting a claim is entitled to
summary judgment under…OCGA § 33-4-6.” Id. at 22 citing Amica Mut. Ins. Co. v.
Sanders, 335 Ga. App. 245, 250 (779 SE2d 459)(2015)(emphasis supplied).
Second, in yet another sentence of undiluted clarity, Judge Miller did away with
the claim for OCGA § 13-6-11 attorney fees in that OCGA § 33-4-6 is the exclusive
remedy for an insurer’s bad faith refusal to pay insurance proceeds.” Id. at 23 quoting
Balboa Life & Cas., 304 Ga. App. at 483(3). But didn’t the Court in the previous
sentence of undiluted clarity just say that there was no OCGA § 33-4-6 claim. In other
words, how does one’s sole and exclusive remedy exist in a statute which does not
apply? “Sorry friend, you’ll have to console yourself with some nice parting gifts and a
participation trophy.”
The Bank Appellants (Bank of America and Regions) wanted an affirmative
declaration that they had “’…acted reasonably in accordance with standard banking
practice’ in accepting and paying the check.” Id. at 30. However, the Court of Appeals
did not oblige. Then Hale Haven argued from the opposite direction that the banks had
affirmatively NOT acted in a commercially reasonable fashion. The Court of Appeals did
not oblige that either. Id. at 36.
16
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Judge Miller reminds every one that “[w]hether reasonable commercial
standards have been met is a question of fact to be resolved by the jury.” Id. at 31
quoting Tifton Bank & Trust Co. v. Knight’s Furniture Co., Inc., 215 Ga. App. 471,

474 (1) (b) (452 SE2d 219) (1994).
SO, WHAT ARE WE SUPPOSED TO DO….?20
Bank of America’s own checks contained a statement that “[t]his document must
be endorsed by the payee as described herein, and if payable to more than one person or
firm, must be separately endorsed by each of the payees.” Id. at 32 (emphasis as in
original). Regions accepted the check and Bank of America paid it even though the
check was made payable to two distinct LLCs but was endorsed, at best, by only one. So,
the printed legend didn’t work (it actually worked to the detriment of the banks). In this
instance, Bank of America might be lucky that it drew Judge Miller. We could see very
easily another panel declaring that the failure to follow one’s own directives printed on
the check itself is not commercially reasonable as a matter of law.
Judge Miller found that it could be reasonable for a teller to miss a simple “and”
when moving from all of the documentation that Pack provided to the check. In other
words, a jury might find that it was reasonable to be duped by Pack’s elaborate and
clever scheme.

Brother “Stork” to Brother “Bluto” in Animal House (1978). Brother Stork was actually played by Douglas
Kenney, one of the writers of the movie as well as a writer for the movie Caddyshack. Movie aficionados will recall
that the actual quote is “So, what are we supposed to do, you mo-ron?” is the actual quote but we can’t put that in
a section heading in a respectable journal.
20
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CONCLUSION
In a once-in-a-lifetime lesson on hazard insurance, the Court of Appeals pointed
out the error of relying solely on declarations pages when dealing with hazard insurance
rather than obtaining and reading a copy of the policy. If you want to avoid the fight
altogether, get a copy of the policy for the Lender to read. If you want to risk going to a
jury, it’s ok to rely on declaration pages.
Title insurance is like any other insurance and therefore a hazard insurance case
will relate just as well to title insurance.
Having paid the claim to another party is an absolute defense to a charge of bad
faith refusal to pay.
OCGA §33-4-6 is the exclusive vehicle for attorney fees and litigation expenses
for bad faith refusal to pay. OCGA § 13-6-11 is not available in such cases.

18
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“NOT Gordon” Case of the Year
Remember, just because you have a safety net does not mean that you
should purposefully fall off of a high wire.
PNC Bank, N.A. v. Gazaway, A18A0779 (March 29, 2018). Ellington, P.J. writing for
Bethel, J. and Senior Appellate Judge Phipps.
Closing Attorneys still need to be mindful of Justice Nahmias’ admonition which
formed the basis of the Gordon I and Gordon II opinions. To paraphrase: “It’s just one
witness and one unofficial witness, why can’t you get this right?” On the other hand,
closing attorneys will be greatly rejoicing when the news of three recent cases make the
rounds (well, one very recent case, one fairly recent case and one case at the beginning
of last year). These three cases form a safety net for closing attorneys but should be seen
as a safety net for tight rope walkers (i.e. the kind that saves your life at the very last
second and is one’s very last hope) and not as a safety net for trapeze artists (i.e. the
kind that you intentionally launch into and do tricks during the rebound).
STANDARD FACTS:
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Mr. and Ms. Gazaway took out two loans with Bank of America in 2002 and
secured the loans with 5288 Brown’s Bridge Road, Gainesville, Georgia.
In 2005, Ms. Gazaway passed away. She was survived by her spouse and four
adult children. Ms. Gazaway’s Will gave everything to her husband, Mr. Gazaway, but
the Will was not probated.
In 2006, Sunshine Mortgage made a loan that paid off the Bank of America loans
and Bank of America cancelled its security deeds.
In 2013, Mr. Gazaway passed away.
In 2014, Sunshine Mortgage assigned the Note and Security Deed to PNC.
NON-STANDARD FACTS:
The Security Deed for Sunshine Mortgage was recorded but it was missing the
notary’s seal or the notary seal was not apparent on the deed records.
PNC filed to quiet title and the Special Master found that (1) “…when Ray
Gazaway executed the Sunshine security deed, Sunshine ‘…failed to account for the
interests of’ the Gazaway’s children as heirs at law of Betty Gazaway;”21 (2) “…because
the security deed lacked a notary’s seal, the deed failed to convey legal title to PNC;”22

Id. at 4. Thus, one half of the Gazaway property was owned by Mr. Gazaway and the four Gazaway children as
the heirs at law of Ms. Gazaway at the time of the Sunshine loan and mortgage.
22
Id. We have previously coined the phrase “constructive notice myopia” for the Special Master and Trial Court’s
failure to recognize the distinction between the requirements for a deed to be recorded (and thus valid against a
BFP) and the requirements for a deed to be enforceable against the grantor/borrower (but not valid against a BFP,
or a hypothetical BFP like a Trustee in Bankruptcy, after Gordon I and Gordon II). See Inquiry Notice is the Most
Dangerous Notice of All, 2 UNDILUTED CLARITY (June 25, 2015) reviewing Caraway v. Spillers, A15A0162 (2015)
Branch, J. writing for Andrews, P.J. and Miller, J.
21
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and (3) “…the doctrine of equitable subrogation is not applicable to the facts of this
case.”23

THE STATUS OF THE CASE
The trial court entered judgment in accordance with the special master’s findings
(without holding a hearing first)24 and PNC appealed.

BLACK LETTER LAW ON RECORDING
Judge Ellington recited Black Letter Law with regard to Recording:
1.0 A security deed that is not properly attested, that is, by a notary and an
additional witness, may not legally be recorded and does not count as
constructive notice even if it makes it into the deed records because it was not
“duly recorded.”: Id. at 6 citing OCGA § 44-14-61, Wells Fargo Bank, N.A. v.
Gordon, 292 Ga. 474, 475 (749 SE2d 368)(2013)(“Gordon II”) and OCGA §
44-14-33.
2.0 An unrecorded deed is enforceable against the Grantor of the deed. Id. at 6-7
citing Bramblett v. Bramblett, 252 Ga. 21, 22(2)(b)(310 SE2d 897)(1984).
3.0 “[A] deed with a patent defect in attestation is not a nullity. Rather, it is still
binding between the parties to the assignment.” Id. at 7 ft 4 citing Baxter v.
Bayview Loan Servicing, LLC, 301 Ga. App. 577, 583 (688 SE2d
363)(2009)(accord); Hooten v. Goldome Credit Corp., 224 Ga. App. at 581
(accord); Haynes v. McCalla Raymer, LLC, 793 F3d 1246, 1252 (11th Cir.
2015).

23
24

Id.
Not required but as we will see, would have probably been a good idea to have had one.
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4.0 The basic requirements of an enforceable deed are that “…the deed is written,
identifies the land being conveyed, is supported by consideration, is signed by
the grantor, and is delivered to the grantee [and is accepted by the grantee].”
Id. citing Z & Y Corp. v. Indore C. Stores, Inc., 282 Ga. App. 163,173 (638
SE2d 760)(2006).
5.0 The failure of a notary to place the notary’s official seal on the deed does not
make the deed improperly attested “because such failure ‘did not defeat the
effect of [the notary’s] signature as a witness in [the notary’s] notarial
capacity.’” Id. at 6
Judge Ellington ruled that even under a clearly erroneous standard, the special
master got it totally wrong and the trial judge was wrong to adopt the totally wrong
findings of the special master. Note that the trial court did not hold a hearing after the
special master issued the special master’s report as is customary so the trial judge did
not hear any objections to the special master’s report. Maybe that might be a good idea
to hear both sides’ view on the special master’s report next time.
Judge Ellington therefore held that to the extent that the missing notary seal was a
cloud on PNC’s title, it was removed as a cloud.

THE THREE AMIGOS, GAZAWAY, IN RE PERRY and IN RE KRIEG
When Gazaway is coupled with In re Perry and In re Krieg, Closing Attorneys
will be sleeping well for the first time since Gordon I.
In re Perry holds (consistently with Gordon II) that while the Waiver of Borrower’s
Rights does not cure the lack of the attesting or acknowledging witness, a properly
drafted Closing Attorney’s Affidavit DOES! Note also that In re Perry was decided after
22
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the 2015 Amendment that took acknowledgements out of the witnessing statutes. In this
regard, In re Perry can be seen as re-affirming In re Kim, 571 F.3d 1342 (11th Cir. 2009)
which was pre-Gordon I and was also a missing notary seal case.
The reason that the Closing Attorney’s Affidavit saves the security deed against a
BFP is that the remedial statute O.C.G.A. § 44-2-18 says that a DSD lacking an official
attesting witness can be cured by a statement of an attesting witness before a notary public
as long as the statement “shall testify to the execution of the deed and its attestation
according to law.” Id. at 444. This is exactly what a properly drafted Closing Attorney’s
Affidavit does in establishing that the closing attorney explained the non-judicial
foreclosure and then watched the borrower sign the security deed. The notary’s signature
on the Closing Attorney’s Affidavit does not take the place of the missing attesting witness.
Rather, the Closing Attorney’s signature and the notary’s signature on it meet the
standards for a curative affidavit under O.C.G.A. § 44-2-18.
It is super important for Closing Attorneys to recognize that neither In re Perry
nor In re Kim held “…that the attestation or the notary’s seal on the Affidavit substitutes
for the necessary attestation in the Security Deed.” In re Kim, 571 F.3d at 1345 ft. 7.
Rather, In re Kim and In re Perry both stand for the proposition both before and after
Gordon I and Gordon II and before and after the 2015 Amendment “…that the [Closing
Attorney’s] Affidavit meets the requirements under § 44-2-18 to cure a defective official
witness attestation and that the [Closing Attorney’s] Affidavit testifies to both the
execution and the attestation of the Security Deed as required by the statute.” Id.
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In re Krieg was decided on March 21, 2018. It involved a pre-2015 Amendment
Deed to Secure Debt where the unofficial witness signed the attestation twice and the
notary executed an acknowledgement instead of an attestation.25
THE BEST HIGH-WIRE SAFETY NET IS THE ONE THAT IS NEVER USED.
Accordingly, while it is a time of great rejoicing for Closing Attorneys, it is also a
time for circumspection.
In re Krieg only applies to pre-2015 Amendment acknowledgements.
HOWEVER, In re Perry might save you if you have a properly worded Closing
Attorney’s Affidavit.
FURTHER, Gazaway might save you if you can get to a quiet title action before
the case hits bankruptcy where In re Krieg might save you.
BUT, wouldn’t it just be better to remember Judge Nahmias’ admonition in
Gordon II and just get it right in the first place? No document leaves the closing room
unless and until the borrower has signed, sealed and delivered the deed in front of an
unofficial witness and an official witness.
Wouldn’t that be better and easier not to use Gazaway at all rather than risk
becoming Gordon III?

25

In an attempt to create Gordon III, did Acknowledgements just get approved and one of the “jewels” get
ripped out of the crown? Only for pre-2015 Security Deeds which was already the case and maybe. Gordon II
gets major disrespected in bankruptcy court 5 UNDILUTED CLARITY (April 4, 2018) reviewing In re Krieg, 2018 WL
1448743 (March 21, 2018)(North District of Georgia Atlanta Division) Judge Baisier, U.S. Bankruptcy Court Judge.
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IF THE BORROWER MEANT FOR YOU TO BE A FIRST AND YOU MEANT TO BE A
FIRST, WHAT’S THE DAMAGE TO THE BORROWER IF YOU ARE A FIRST AFTER
YOU PAY OFF THE FIRST?
Judge Ellington provides more than just undiluted clarity for recording issues in
Gazaway, he provides a refreshing insight to equitable subrogation.26
The purpose of equitable subrogation is to allow a new creditor who is paying off
a previous creditor to “step into the shoes” of the previous creditor as long as that was
everybody’s intention in the first place. Gazaway at 9-10 quoting Chase Manhattan
Mortgage Corp. v. Shelton, 290 Ga. 544, 549 (4)(722 SE2d 7430(2012).
Again, it is an equitable doctrine. It’s still not equitable, at least yet, for the
lender to provide the borrower with a free house (or an unsecured loan for a house that
was not intended to be unsecured)(or a free house as long as the borrower is willing to
eat a bankruptcy to do it).
The special master seems to have held that the failure to search the title (and thus
discover the potential interests of the Gazaway siblings) was inexcusable neglect. Bill
Dodson and Marcus Calloway would no doubt agree that the failure to search the title
was really not the most wise path to take.
HOWEVER (and it’s a big however because it’s in all caps), the question is
“Should the Gazaway siblings get an unencumbered house even if the lender did a dumb
thing in not having the title searched?” “[T]he special master found that ‘a search of the
Hall County, Georgia deed records would have revealed that Ray C. Gazaway did not
I have certainly evolved a long way in my understanding of equitable subrogation from my position in 2003 when
a colleague asked me my opinion on equitable subrogation and I said “I don’t believe in it” (although my title
company still appreciates any closing attorney who holds to the former position and transacts business as if there
was no such thing as equitable subrogation).
26
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own a 100% interest in the property offered as collateral…” Id. at 10-11. That part is
unmistakably true as a matter of law. However, the doctrine is not called “Subrogation
by Operation of Law.” It is called Equitable Subrogation. Thus, it goes beyond a simple
analysis of race-notice constructive knowledge. It seeks to answer the question, “If we
intended to have a first and you intended to give me a first and I paid off your first to get
to be the first, how are you damaged if the courts make me a first? (and especially if you
signed a borrower’s affidavit saying that I was going to be a first?).”
HOWEVER, (and again it is a big however) that’s the result if you get to the
Security Deed before a bankruptcy gets filed. After all, bankruptcy is a strange place. Its
purpose is to allow people not to pay their just debts. “To refuse to recognize the
priority of Sunshine’s secured interest on the basis that it failed ‘to account for’ the
interests of the younger Gazaways would be a windfall for them (and potentially other
claimants against Ray Gazaway’s estate). Such a windfall does not comport with the
principles of equity.” Id., at 13.
But, it does comport with the principles of bankruptcy!27
CONCLUSION
Sometimes it feels like being a Closing Attorney is like performing on a high wire
in a circus. And just like a high wire artist, it’s always nice to have a safety net but it’s

27

Keep your “Gordons” out of bankruptcy court and out of the Georgia Supreme Court 1 UNDILUTED CLARITY (June
26, 2014) reviewing Vibert v. Bank of America, A14A0696 (2014) Andrews, P. J. writing for McFadden and Ray, JJ
(reforming a Security Deed that was missing a borrower’s signature relying on Kim v. First Intercontinental Bank
A13A1628 (2014)).
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always best if you don’t have to use it. Instead of risking becoming Gordon III, it’s just
best not to let a document that is going to be recorded leave the closing room and the
presence of the borrower without being signed, sealed and delivered in the presence of
an unofficial witness and a notary public who affixes the notary public’s stamp and seal.
In the non-words of Justice Nahmias (remember we’re just paraphrasing the lesson of
the case in Gordon II and not quoting his exact words) “It’s just one unofficial witness
and one notary public, how hard is it to get that right?”

HOMEOWNER ASSOCIATION CASE OF THE YEAR CANDIDATE.
If I don’t use the pool, why do I have to pay for the pool? Because, your
buyer might want to use the pool or my buyer might want to use the pool.

Amberfield Homeowners Association, Inc. v. Young, A18A0391 (May 15, 2018).
Ellington, P.J. writing for Bethel, J. and Phipps, Senior Appellate Judge.

As the Baby Boomers age, Homeowners Associations are being forced to grapple
with a generational struggle that seemed like a “no brainer” when the neighborhood was
filled with young married couples who were still taking their children to Walt Disney
World. Whereas the local “swimming hole” was a staple in small towns and
communities, which became the community swimming pool in the 1960’s and 70’s, the
27
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neighborhood swimming pool became the “IT” amenity in the 1980’s and 90’s as
suburbanites followed the “Disneyland” model and created artificial communities
complete with “swimmin’ holes” that were better, safer, cleaner and thus considered
more “authentic” than the real ones ever were.
Now, the Baby Boomers who filled the suburbs are grandparents with children
and grandchildren in far distant lands such as Montana who are fully informed, if not
personally aware, of the dangers of skin cancer from long exposure to the sun. They
don’t go to the neighborhood pool anymore. And in typical Baby Boomer fashion, they
question whether they should pay for something that they do not use.28
On the other hand, the current young married couples with children who still go
to Disney World every year sought out a Swim-Tennis Community for the exact same
reasons that the Baby Boomers did. While fewer in number, they argue that the
neighborhood pool is a valuable amenity and provides stability to the property values in
the neighborhood. The Young Marrieds’ argument is that the Baby Boomers ARE
getting the benefit of the Swim-Tennis in the form of rising or stable home prices that
would not otherwise exist regardless of whether the Baby Boomers (or their children or
their grandchildren) actually use the pool.
The Amberfield HOA case takes the demographic case one step further and
evaluates the question of whether a Homeowners Association can obligate the members
to join a private swim club that is not technically in the neighborhood but is still close
enough to be considered the neighborhood pool. Accordingly, this case has all the right

The same question comes up in regard to school taxes and whether seniors should get an exemption on their
real property taxes for the portion allocated to the local public schools.
28
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ingredients for a major HOA clarification. It involves a widespread, generational
question that is happening all over the country reflecting major (even seismic)
demographic shifts in property usage with little, if any, precedent in Georgia.
It is frequently said that if you want to increase attendance at school board
meetings (and guarantee a fistfight), change the school district boundaries. Likewise, if
you want to increase attendance at HOA meetings (and guarantee a fistfight), raise the
dues for amenities that people don’t use. Thus, the Amberfield HOA case is a proxy war
between the Baby Boomers and the Young Marrieds that is being waged in school board
meetings all across the country. It involves exactly the same question (and exactly the
same answer), respectively – “if I’m not using it why should I pay for it” and “you are
getting a benefit from it in rising if not stable home prices.”
STANDARD FACTS: The local pool did not have enough members to survive.
The way to insure the pool’s survival was to increase its paid membership by bringing in
people from nearby. The number of people who would join voluntarily would not
substantially increase the membership since the people who would voluntarily join the
pool were mostly already members of the pool. Accordingly, people had to be either (i)
incentivized to join or (ii) forced to join. Since those who were forced to join would not
be expected to pay voluntarily, they would have to be forced to pay by including the
swimming pool membership fee in the Association dues collected by force of lien if
necessary by the Association.
NON-STANDARD FACT: The neighborhood pool wasn’t even in the
subdivision.
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STATUS OF THE CASE: The objecting homeowners brought a declaratory
judgment action claiming that “…Georgia law and the governing documents of the
Association do not permit the Association to force the plaintiffs, without their consent,
to be members of a private club that is not part of the Association….” Id. at 2. The
objecting homeowners also argued that the new assessment was not passed according to
the Declarations and indeed were prohibited by the Declarations which “…do not permit
the Association to set itself up as a debt collector for a third party entity over which the
Association has no legal control or authority.” Id.
The trial court granted summary judgment to the objecting homeowners and the
Association appealed.29

THE OPINION
While a different panel might have very well come down with a different result,
this panel reversed the trial court and ordered summary judgment for the Association.
In doing so, the Court issued several statements of black letter law regarding
homeowner’s association covenants.
1.0 HOA Declarations are considered contracts and therefore normal rules of
contract construction apply. Id. at 3-4 quoting Marino v. Clary Lakes

The trial court also denied summary judgment to the Association and the Association appealed the denial as
well.
29
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Homeowners Assn., Inc., 331 Ga. App. 204, 208(1)(770 SE2d 289
(2015)(Dillard, writing for Doyle and Miller).
2.0 The Property Owners’ Association Act only applies if an Association elects to
have it apply. Id. at 4 ft. 5 citing OCGA § 44-3-222.
3.0 “[T]he Georgia Nonprofit Corporation Code and the Georgia Property
Owners’ Association Act give very broad powers to homeowners’ associations,
subject to the terms of the applicable governing documents.” Id. at 9.
4.0 “A nonprofit corporation also has the power ‘[t]o make contracts[.].’” Id.
quoting in part OCGA § 14-3-302.
5.0 The Property Owners’ Association Act, unless the Declarations provide to the
contrary, gives the HOA the power to:
a.0 Acquire, lease and own in its own name property of any nature, real,
personal, or mixed, tangible or intangible…;
b.0 Borrow money;
c.0 Pledge mortgage or hypothecate all or any portion of the association for
any lawful purpose within the association’s inherent or expressly
granted powers.
Id. at 9-10 quoting OCGA § 44-3-231(b).
6.0 An easement is an interest in real property.30

Id., at 10 citing Hinkel’s Pindar, § 8-1 (7th ed., updated April 2017). The Court does not here answer the question
of whether an easement is a real property interest in real property or a personal property interest in real property
although the answer is that it is a real property interest in real property and its personal property interest in real
property counterpart is a “license.”
30
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7.0 “[A] covenant to pay membership dues in a recreational club is not necessarily
a personal covenant but can be found to touch and concern the land.” Id., at
12 citing Lowry v. Norris Lake Shores Dev. Corp., 231 Ga. 549, 550-551 (203
SE2d 171)(1974)(“A provision in a deed requiring the grantees and their
successors to pay an annual fee for beach privileges, regardless whether the
grantees exercised the privileges, concerned the land and was enforceable
against a subsequent grantee with notice of the provision.”).
8.0Where the Declarations grant decision-making authority to the Association’s
board of directors, the only judicial question is whether the substantive
decision was made in good faith, and is reasonable and not arbitrary and
capricious. Id., at 15-16.31

FOOTNOTE 4 TAKES US ONE STEP CLOSER TO THE JUDICIAL NOTICE
DECISION WE’VE BEEN WAITING FOR.
In a decision just loaded with footnotes, one particular footnote, Footnote 4,
captures our attention. “The trial court took judicial notice of the documents filed in the
real property records.” Id., at 4, ft. 4 citing OCGA § 24-2-201 (judicial notice of
adjudicative facts). Thus, we see the Court of Appeals including deed records within

Note that a determination that a decision motivated clearly by self-interest is not arbitrary and capricious. The
Association argued that if membership in the local pool had remained voluntary the entire subdivision might well
have lost access to an amenity package. Of course, the only people who would have lost access to the pool were
the people who used the pool. The people who didn’t use the pool anyway would not lose access to the pool
because they didn’t use the pool. Id. at 8.
31
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Rule 201 of the new evidence Code which we commented on during the 2017 Real
Property Law Institute.32
A SUPER-CRAZY HYPER-IMPORTANT REQUIREMENT FOR THE
TRANSFER OF REAL PROPERTY IS THE ACCEPTANCE OF THE DEED BY
THE GRANTEE.
The objecting homeowners in the Amberfield HOA case argued a basic tenet of
real property law that like gravity is not often discussed but is super-crazy important to
remember. Not only must the Grantor deliver a writing to the Grantee in order for real
property to be transferred, the Grantee must accept the transfer. No acceptance, no
transfer. If the Grantee does not accept the transfer, the Grantee is not vested with title
to the property.
The objecting homeowners in Amberfield HOA argued that since they had not
accepted the easement, the attempted transfer to them was ineffective and improper.33
Judge Ellington ended up rejecting the argument since the HOA had the power to
accept the easement on behalf of all of the members of the Association and thus did not
require the individual acceptance of each and every member. Id., at 15. Nonetheless,
the argument is a very good one and should be included in every real estate litigator’s
arsenal. See e.g. id. at 14, ft. 13 and the cases cited therein.34

32

Georgia Court of Appeals tangles with the new Evidence Code relating to what formerly were always required
to be certified documents 4 UNDILUTED CLARITY (October, 2017) reviewing Federal National Mortgage Association v.
Ricky R. Harris, A17A0694 (October 25, 2017) Branch, J. writing for McFadden, P. J. and Bethel, J.
We would think that this argument would be very useful in cases where borrowers attempt to argue that they
were vested by surprise in a piece of real property but that vesting did not include the security deed that came
with it. Either they have the real property AND the deed to secure debt or they don’t have the real property AND
the deed to secure debt. They cannot argue that they have the real property but not the deed to secure debt.
34
See Kesler v. Verner, 161 Ga. 118 (1) (129 SE 843) (1925) (Although the owner attempted to convey a gift of land,
the deed was insufficient to convey title where the grantee refused to accept the gift.)
33
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CONCLUSION
Make sure that the people running for election to your neighborhood HOA Board
of Directors have a day job that keeps them plenty busy.
But seriously, the Amberfield HOA case provides helpful instruction as HOA’s
throughout the state grapple with shifting demographics brought about by the
retirement of the Baby Boom Generation. As neighborhoods “age” they will inevitably
face the struggle of whether the neighborhood Swim and Tennis dues should be paid by
homeowners who do not use the amenities. The Georgia General Assembly through the
Property Owners Association Act has given the power to each Board of Directors to
make this determination for their own neighborhoods. The Court of Appeals has
affirmed this local control of the most local of issues, the neighborhood swimming pool.

HOMEOWNER ASSOCIATION CASE OF THE YEAR CANDIDATE.
CHAOS!35
“Chaos: A Homeowner wins PRO SE on appeal in a HOA fine case” or just simply “CHAOS!”, our title is somewhat
of an inside joke (yes, we know, which one of our titles ISN’T an inside joke?) based on our presentation to the
2017 Real Property Law Institute regarding that year’s Homeowners Association Case of the Year Sager v. Ivy Falls
Plantation Homeowners’ Association, Inc., A16A0976 (October 27, 2016). Doyle, Chief Judge writing for Andrews
and Ray, JJ. Our Presentation Slide 65 depicted that your typical HOA Board of Directors view themselves as the
“Thin Green Line” between Liberty and Chaos in the Subdivision.
35
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Abdullah v. Winslow at Eagle’s Landing Homeowners Association, Inc., A18A2121
(February 20, 2019). Rickman, J. writing for McFadden, P.J. and Markle, J.

The fight was about a flower bed. Correction, the fight was about power and
money. The flower bed was merely the instrumentality of the fight, or if you like “the
bone of contention.” In other words, the “bone” over which the two “dogs”36 were
fighting. And grass, or the lack thereof, was the ostensible res over which the two
contestants were contending in the first place. The real fight was whether (i) the
Homeowner; (ii) the Board or (iii) the Homeowner operating through the Board was
going to be The Decider to resolve the problem. And in that question, we reach the real
purposes of homeowners’ associations and protective covenants in the first place, to wit
- a belief that property values will trend higher (or at a minimum be more stable) if
homeowners resolve commonly encountered issues which they experience individually
and discretely through the use of approved cures which are applied in common (if not
coordinated).
STANDARD FACT: Askia K. Abdullah had a problem that bothered the
neighbors. Id., at 2.

We reviewed Sager in Doyle earns her chops among the Court of Appeal’s Real Estate Heavyweights by
publishing “Doyle on Competing Homeowners Associations” mini-hornbook reviewing Sager v. Ivy Falls
Plantation Do-039 Homeowners’ Association, Inc., A16A0976 (October 27, 2016).
The reference “bone of contention” has as its basis a depiction of two dogs fighting over a single bone. We are
not calling any of the parties or their attorneys “dogs” nor are we calling the case a “dog.” It’s a simile. Please
don’t make us have to write a footnote explaining the difference between a metaphor and a simile.
36

35

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
201 of 808

STANDARD FACT: The problem that bothered the neighbors was that there
were patches of his yard where there was no grass. Id.
STANDARD FACT: The Homeowners’ Association wrote Abdullah a letter
“concerning the lack of grass on some portion of his property.” Id.
STANDARD FACT: Abdullah wrote back “that the area was not conducive to
grass because of an extensive root system…” Id.
NONSTANDARD FACT: In response to the lack of grass, Abdullah built a “flower
bed and filled it with soil that would accommodate plant growth.” Id.
STANDARD [sic.] FACT: The Association did not respond Abdullah’s letter
except to “assess Abdullah a $100.00 per week for failure to obtain prior approval for
installation of the flower bed.”37
STANDARD FACT: The Association had a ten-year history of levying fines
against all owners at the rate of $100 per week per covenant violation even though
nothing in the Declarations set out a $100 per week per covenant fine. Id., at 9.
NONSTANDARD FACT: Ultimately, Abdullah requested and obtained the
approval of the Homeowners Association for the flower bed. Id. In the meantime, the
Homeowners Association had run up fines of $2,570 and attorney fees of $1,971.45. Id.,
at 4.
THE OPINION

If you are wondering why this is a Standard Fact instead of a NonStandard Fact, you don’t have a lot of
experience in dealing with Homeowners Associations (especially from the homeowner’s point of view).
37
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DISCRETIONARY OR DIRECT APPEAL?
Judge Rickman begins the opinion with a black letter law explanation of why
Abdullah was not required to follow the discretionary appeal process rather than the
direct appeal process since the matter in contention was less than $10,000.00. OCGA §
5-6-35(a)(6) provides that in “all actions for damages in which the judgment is $10,000
or less” must follow the rules for a discretionary appeal. HOWEVER (and notice that it’s
a big however because it is in all caps), where the main action is for something other
than damages, such as in this case a declaratory judgment, then OCGA § 5-6-35(a)(6)
does not apply.38
Judge Rickman handled the issue in a single sentence of undiluted clarity:
Thus, here, where Abdullah’s action was for declaratory judgment,
not damages, OCGA § 5-6-35(a)(6) does not apply, and Abdullah
had a right to a direct appeal from a final judgment.
Id.
HERE WE GO AGAIN39 WITH THE RULES OF CONTRACT
CONSTRUCTION

Accord Brown v. Assoc. Fin. Svcs. Corp., 255 Ga. 457 (339 SE 590 (1986); Kelly v. Pierce Roofing Co., 220 Ga. App.
391 (469 SE2d 469)(1996) see also Anderson v. Laureano, 342 Ga. App. 888, 888 (805 SE2d 636)(2017)(McFadden,
P.J. writing for Branch, and Bethel, JJ.). The inclusion of Anderson v. Laureano as a “see also” is somewhat of a
curiosity in that in Anderson v. Laureano, the Court of Appeals dismissed the appeal. I might would have used
“compare” for Anderson v. Laureano and then see also Hollimon v. Sawgrass Estates Neighborhood Association,
Inc., A19A1505 (March 22, 2019)(direct appeal dismissed for lack of jurisdiction under OCGA § 5-6-35(a)(6) where
amount in issue was $603.75 in unpaid assessments, plus $3,203.50 in attorney fees and $521.65 in costs).
39
“There you go again.” was rated as Number 3 in JJ Feinauer’s 21 of the most iconic Ronald Reagan quotes
Deseret News November 13, 2014. Spoken in the second presidential debate between President Jimmy Carter and
Republican Challenger Ronald Reagan, the phrase has been called the defining phrase of the 1980 presidential
election. The phrase came in response to a charge by President Carter that, if elected, Reagan would harm
Medicare. “These constant suggestions that the basic Social Security System should be changed does call for
concern and consternation among the aged of our country. It is obvious that we should have a commitment to
them, that Social Security benefits should not be taxed and that there would be no peremptory change in the
standards by which Social Security payments are made to retired people. Governor Reagan, as a matter of fact,
38
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Judge Rickman provided several brief-worthy quotes regarding contract
construction which should be helpful to HOA lawyers and Homeowner lawyers alike.
“A declaration of covenants is a contract and we therefore apply the normal rules
of contract construction de novo.” Id. citing Homelife on Glynco, LLC v. Gateway Ctr.
Commercial Ass’n, 348 Ga. App. 97(1)(819 SE2d 723)(2018).40
“If the manifest intent of the parties can be ascertained from the covenants as a
whole, no ambiguity exists, and there is no need for judicial construction.” Id. quoting
S-D RIRA, LLC v. Outback Property Owners’ Ass’n, 330 Ga. App. 442, 453(3)(c)(765 SE
498)(2014).41
“And what are the rules of contract construction?” you may ask (or “Dear Lord,
please don’t let him recite the rules of construction again” you may, in the alternative, be
begging).42

began his political career campaigning around this nation against Medicare. Now, we have an opportunity to move
toward national health insurance, with an emphasis on the prevention of disease, an emphasis on out-patient care,
not in-patient care; an emphasis on hospital cost containment to hold down the cost of hospital care for those who
are ill, an emphasis on catastrophic health insurance, so that if a family is threatened with being wiped out
economically because of a very high medical bill, then the insurance would help pay for it. These are the kinds of
elements of a national health insurance, important to the American people. Governor Reagan, again, typically is
against such a proposal. (Moderator) Howard K. Smith: Governor? Reagan: [shaking head] Well, there you go
again.”
40
Rickman, J. writing for McFadden, P.J. and Ray, J.
41
Branch, J. with Barnes, P.J. concurring specially in which Phipps, C.J., Ellington, P.J., Miller and McFadden, JJ.,
joined and Doyle, J, joined in part.
42
And we can’t say that you’d be wrong. We just finished doing the rules of construction in a restrictive covenants
case in Judge Doyle clarifies Restrictive Covenant renewal law reviewing GILBERT v. CANTERBURY FARMS, LLC,
A18A0241; TIME PROPERTIES, LLC. v. GILBERT, A18A0242; and CANTERBURY FARMS, LLC v. GILBERT, A18A0243,
(June 20, 2018)(DOYLE, P.J. writing for DILLARD, C.J. and MERCIER, J.)(“It’s surprising the number of times in any
given year that the Court of Appeals has to restate the rules on contract construction.”) Id., at 4. See also Who
Runs Bartertown? Not every ambiguity in a contract gets you to a jury reviewing H & E Innovation, LLC v. Shinhan
Bank America, Inc., A17A2138 (November 14, 2017)(Barnes, P.J. writing for McMillian and Mercier, JJ.)(relating to
forbearance agreements); Black Letter Law on Contract Construction reviewing Jackson v. Nowland, A16A0983
(September 15, 2016)(Ray, J. writing for Doyle, C.J. and Andrews, P.J.) pp. 2-3 (relating to trusts); RECORD ROOM
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1.0 The cardinal rule of construction is to ascertain the intent of the parties [from
the clear and unambiguous terms used by the parties in their contract.]
2.0 Where the contract terms are clear and unambiguous, the court will look to
that alone to find the true intent of the parties.
3.0 To determine the intent of the parties, all the contract terms must be
considered together in arriving at the construction of any part, and
construction upholding the contract in whole and every part is preferred.
4.0 When the language employed by the parties in their contract is plain,
unambiguous and capable of only one reasonable interpretation, the language
used must be afforded its literal meaning and plain ordinary words given their
usual significance.
Id., at 5-6 quoting Crabapple Lake Parc Community Ass’n v. Circeo, 325 Ga. 101, 104105(1)(a)(751 SE2d 866)(2013).43
Abdullah argued that there was nothing in the Declarations which authorized the
Board to assess a $100 per week fine for the unauthorized flower bed and the Court of
Appeals agreed.

CASE OF THE YEAR – 2016 reviewing Nemchik v. Riggs, S161106 (October 17, 2016)(Nahmias, J. writing for the
whole court Hines, J. not participating)(relating to title insurance policies); Lease Restrictive Covenant case turns
on contract construction rules reviewing Fab’rik Boutique, Inc. v. Shops Around Lenox, Inc., A14A0937 (September
8, 2014)(McFadden, J. writing for Ray, J. and Andrews, P.J. who concurred in judgment only)(relating to leases) and
The Dragnet Clause case we’ve been waiting on for five years means that it’s a good time to review your
“dragnet clauses” and guarantor consents and reaffirmations reviewing Clark v. AgGeorgia Farm Credit ACA,
A15A0486 (July 13, 2015)(McMillian, J. writing for Andrews, P.J., Dillard and Boggs, JJ. with Ray, J. dissenting joined
by Barnes, P.J., and Phipps, P.J.)(relating to security deeds).
43

Branch, J. writing for Phipps, C.J. and Ellington, P.J.
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In one sentence of undiluted clarity, Judge Rickman blows up the Associations’
argument and asks WE’RE PARAPHRASING HERE, HE DIDN’T REALLY WRITE
THIS “Don’t you people have day jobs?” What he did write is as follows:
Finally, without any indication of what fines apply to what
violations and whether even the most insignificant violation of the
covenants can result in a weekly $100 fine, we are unable to assess
“whether the exercise of [] authority was procedurally fair and
reasonable, and whether the substantive decision was made in good
faith, and is reasonable and not arbitrary and capricious.”
Id., at 10 quoting Saunders v. Thorn Woode Partnership L.P., 265 Ga. 703, 704(2) (462
SE2d 135 (1995)(emphasis supplied).44

THE REASON WHY THIS CASE IS VERY IMPORTANT BEYOND JUST
ONE FLOWER BED
In our view, this case is hugely important beyond just the HOA arena because the
Court of Appeals does not allow the act of assessing and imposing and billing and
enforcing a fine substitute for proper corporate authority. And this should be more than
just a little scary for title agents.
Let’s take it in order.
OCGA § 44-2-223 provides, in the HOA context, that “[i]f and to the extent
provided in the instrument, the association shall be empowered to impose and asses
fines.” HOWEVER, the Court of Appeals found that the Board’s actual ten year practice
of fining homeowners was no substitute for “any reasonable rules or regulations adopted

44

Benham, J. for the Court with Sears, J. dissenting.
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by the association.” Id., at 9. But it had to have been in the Board’s minutes.45 It had to
have been done pursuant to a meeting of the Board. The ten year practice of $100 fines
didn’t just happen like some mini-Big Bang in the neighborhood wherein an inert
something merely exploded. So, it had to have happened according to some action of
the Board. But the Court of Appeals found that the action itself, whatever it was, was
insufficient.
“…[T]he relevant declaration does not specifically impose any fines or provide for
‘the extent’ to which such fines can be imposed.” Id., at 9-10.
“But here, no such rules, regulations, or by-laws are in the record, nor has it been
shown that any such items were provided to the lot owners.” Id., at 10.
The Court found that there was:
No indication of what fines apply to what violations. Id.
No indication whether even the most insignificant violation of the covenants can
result in a weekly $100 fine. Id.

45

In other words, you have to “Show your Math.” See A screen shot summary does not constitute “showing your
math” on a motion for summary judgment unless you can show it is helpful to the Court rather than efficient for
you reviewing D’Agnese v. Wells Fargo Bank, N.A., A15A1932 (February 10, 2016)(Peterson, J. writing for Phipps,
P.J. and Boggs, J.); What part of “Show your Math” did you not get? reviewing Costa v. Hamilton State Bank,
A17A0249 (Juneteenth [sic], 2017)(McFadden, P.J. writing for Branch and Bethel, JJ.); and In reformation actions,
it’s helpful to have a scrivener’s affidavits if you can get one. In Motions for Summary Judgment on Suits on
Note, you have to “Show Your Math.” reviewing Salas v. JP Morgan Chase Bank, N.A., A15A0968 (October 29,
2015)(Ray, J. writing for Barnes, P. J. and McMillan, J.).

41
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No standard by which to assess whether the exercise of authority was
procedurally fair and reasonable. Id.
No standard by which to assess whether the substantive decision was made in
good faith. Id.
No standard by which to assess whether the substantive decision was reasonable.
Id.
No standard by which to assess whether the substantive decision was not
arbitrary and capricious. Id.
In other words, every title agent needs to get that member consent or corporate
resolution just like State Counsel for the title companies have been telling you all the
time. McFadden, Rickman and Markle just underlined that with a big red sharpie after
marking it with a highlighter. You don’t want to be the one to try to convince Presiding
Judge McFadden and Judges Rickman and Markle that your artificial entity recognized
by the state does things “just because that’s the way we’ve always done it” and not
because “that’s what the member consent says” or “that’s what the corporate resolution
says.”

CONCLUSION

42

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
208 of 808

This HOA case is important in the HOA arena because it is a major restatement
of the law of Declarations and a warning to HOA lawyers that the actions of the Board
need to be authorized, documented and traceable to authority in the Declarations.
This HOA case is important to everybody in the Real Property Law Section
because it is the “Ghost of Christmas Future” that the Court is one step closer to
declaring somebody’s loan is void as unauthorized. Abdullah is a stark warning, even to
those who would never engage in an Association practice, that they need to nail down
authority for every act by an artificial entity recognized by the State. Now, more than
ever, make sure you can trace the authority to pick up that Blue Pen by which all of the
loan documents are going to be signed to a human or humans in writing and
documented back to the organizing documents such as the Articles of Incorporation or
Articles of Organization and the Bylaws or the Operating Agreement.

###

RESTRICTIVE COVENANT/HOMEOWNER’S ASSOCIATION CASE OF THE
YEAR
43
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GILBERT v. CANTERBURY FARMS, LLC, A18A0241 (June 20, 2018);
TIME PROPERTIES, LLC. v. GILBERT, A18A0242;
CANTERBURY FARMS, LLC v. GILBERT, A18A0243, DOYLE, P.J. writing for
DILLARD, C.J. and MERCIER, J.

Judge Doyle clarifies Restrictive Covenant renewal law.

“Restrictive Covenants are specialized contracts that run with the land.” Id., at 11
quoting Skylake Property Owners Assn. v. Powell, 281 Ga. App. 715, 176(1)(637 SE2d
51)(2006)46, quoting Mitchell v. Cambridge Property Owners Assn., 276 Ga. App. 326,
326-327(1)(623 SE2d 511)(2005).47 But they are, nonetheless, still contracts. And as
such, they are subject to the same type of review as any other contract.
Whether your subdivision’s covenants expire or renew depends entirely on when
they were instituted as the Georgia General Assembly has continually adjusted the
method and the mechanism by which covenants are renewed, expire or are terminated.
STANDARD FACTS:
Two subdivisions were adjacent to one another. “Old Farm” was on 127 acres
with 15 large residential lots averaging approximately 10 acres per lot. Id., at 3.
“Canterbury Farms,” next door, consisted of high-volume, high-density housing,
including townhouses. Id., at 4.

46
47

Ellington, J. writing for Johnson, P.J., and Miller, J.
Ruffin, C.J. writing for Johnson, P.J. and Barnes, J.
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Canterbury Farms purchased a ten acre tract in Old Farm “with the intention of
developing it as an extension of the Canterbury Farms neighborhood.” Id.
The vesting deed provided that the tract was “subject to” the protective
covenants. Id.
NONSTANDARD FACT:
The parties stipulated “that Canterbury Farms purchased the Property ‘pursuant
to an opinion of counsel that the Protective Covenants did not apply.” Id., ft. 2.

STATUS OF THE CASE:
When Canterbury Farms proceeded with its plans to subdivide the tract into
multiple tracts, cut down trees and intended to cut more, Old Farm sued for a
declaratory judgment that the Old Farm protective covenants were valid and
enforceable and prevented Canterbury Farms’ proposed development (and for attorney
fees). Canterbury Farms counterclaimed against all owners in Old Farm seeking a
declaratory judgment invalidating the protective covenants and attorney fees. Id., at 5.
The trial court after a bench trial ordered that the protective covenants were valid
but that the Old Farm Plaintiffs’ delay in bringing the action “while Defendants
obtained, permits, erected fencing, graded sections of the property, and cleared the tenacre property of trees, would result in severe prejudice to the Defendants [Canterbury
Farms].” Id., at 6. Accordingly, while the covenants were valid, the court would not
allow the valid covenants to be enforced to the detriment of Canterbury Farms.
45

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
211 of 808

THREE THINGS YOU NEED TO KNOW IN PROTECTIVE COVENANT
CASES.
There are three facts that you need to know in protective covenant cases. First,
when were the covenants passed? Second, is this a big subdivision (15 lots or more) or a
small subdivision (less than 15 lots)? Third, is the property located in a county or
municipality with zoning laws?
The reason that these three questions are important is that in 1990, OCGA § 445-60 was amended to provide for the continuation of covenants beyond the previous
limitation of 20 years where the property was located in a county or municipality with
zoning laws.
HOWEVER (and note that it’s a big however because it is in all caps), that
amendment did not mean that the covenants themselves could not provide for their own
automatic renewal. Indeed, the Georgia Supreme Court stated as much in Sweeny v.
Landings Assn., 277 Ga. 761, 761-762(1)(595 SE2d 74)(2004). Thus, covenants which
originally ran for 45 years were limited to 20 years from the covenants or the zoning
ordinance; but the covenants could provide for their own automatic renewal. Turtle
Cove Property Owners Assn., Inc. v. Jasper County, 255 Ga. App. 560 (566 SE2d
368)(2002).
Accordingly, there is nothing in the statute or the 1990 amendment that prohibits
the covenants themselves from providing for their own automatic renewal. Id.
(covenants which provided for automatic renewals of 10-year intervals valid and
enforceable as a matter of contract law). See also Turtle Cove Property Owners, 225
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Ga. App. at 56248 (automatic renewal for 15 year terms unless two-thirds of the property
owners terminate or modify “is not contrary to law or public policy”). Id., at 10 quoting
Turtle Cove Property Owners, at 562.
Where the covenants themselves provide for automatic renewal, the
question of statutory renewal does not arise. Id. citing Sweeny, 277 Ga. at 762.
RESTRICTIVE COVENANT ANALYSIS IS EXACTLY LIKE ANY OTHER
ANALYSIS OF ANY OTHER CONTRACT
It’s surprising the number of times in any given year that the Court of Appeals
has to restate the rules on contract construction. Perhaps there is a misunderstanding
out there between the rules on contract construction and the rules of contract
interpretation. Perhaps it is that nobody knows that there is a distinction between rules
on contract construction and the rules of contract interpretation. Perhaps it is because
the Georgia Code uses the words “true interpretation” for the rules of contract
construction.
Nonetheless, Judge Doyle very helpfully restates both rules as applied to
restrictive covenants.
The first step in interpreting a contract is a matter of law for the court. The court
determines whether the language is clear and unambiguous. If the language of the
contract is clear and unambiguous, the court “simply enforces the contract according to
its clear terms…and the contract alone is looked to for it meaning.” Id., at 11 quoting
Skylake, 281 Ga. App. at 716.

48

Johnson, P.J. writing for Blackburn, C.J. and Miller, J.
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The existence or non-existence of an ambiguity is a question of law for the court.
Id.
In the event that the contract is ambiguous in some respect, the court must apply
the rules of contract construction to resolve the ambiguity. Id. And this is the part
where the people who get it wrong seem to go astray. “If the court determines that an
ambiguity exists, however, a jury question does not automatically arise, but rather the
court must first attempt to resolve the ambiguity by applying the rules of construction in
OCGA § 13-2-2.” Id.
There are nine general rules of contract construction a/k/a true interpretation in
Georgia.
First, if a writing clearly was not intended to speak the whole contract between
the parties or if there is an ambiguity, latent or patent, then parol evidence is admissible
to explain the remainder of the contract or explain the ambiguity, latent or patent.
Otherwise, parol evidence is not admissible “to add to, take from, or vary a written
contract.” OCGA § 13-2-2(1).
Second, words generally get their “usual and customary” meaning except
“technical words, words of art or words used in a particular trade or business’” are
respected. Local usage or understanding may also be proved “in order to arrive at the
meaning intended by the parties.” OCGA § 13-2-2(2).
Third, trade custom is binding only to the extent that it is universal practice such
that it is safe to imply that the parties naturally assumed the meaning, except with
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regard to the Uniform Commercial Code. OCGA § 13-2-2(3). Accordingly, trade custom
is less binding that one would think that it would be.
Fourth, the whole contract is looked at to understand any part of the contract and
a construction that upholds the contract in whole and in every part is preferred. OCGA
§ 13-2-2(4).
Fifth, in the case of doubt construe the contract “against the part executing the
instrument or undertaking the obligation.” OCGA § 13-2-2(5). This is different than
what we all learned in law school.
Sixth, even though rules of grammar apply, assume that the parties are illiterate
and help them out by substituting conjunctions, transposing words and even sentences
and even supply words if necessary. OCGA § 13-2-2(6).
Seventh, written parts take precedence over printed parts. OCGA § 13-2-2(7). A
hand typed part counts as written.
Eighth, estates and grants by implication are not favored. OCGA § 13-2-2(8).
Finally, time is not of the essence unless by express stipulation or reasonable
construction. OCGA § 13-2-2(9).
Once the court has determined that the contract is vague or ambiguous and the
court is unable to arrive at the meaning intended by the parties after applying the rules
of contract construction, THEN “the issue of what the ambiguous language means and
what the parties intended must be resolved by a jury or other factfinder.” Gilbert, at 11
quoting Skylake, 281 Ga. App. 716.
49
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In Gilbert, one of the parties claimed that the covenants were ambiguous because
the paragraph which provided for automatic renewal mislabeled the paragraph by which
the automatic renewal could be cancelled. The covenants referenced paragraph 10 but
the termination provision was actually in paragraph 14. “…[A] scrivener’s error should
not be permitted to defeat the clear intention of the parties, as otherwise evidence by the
entirety of the contract.” Id., at 12 quoting Benedict v. Snead, 271 Ga. 585, 586 (519
SE2d 905)(1999).
The second way that the one of the parties claimed that the covenants were
ambiguous was because paragraph 15 provided for automatic renewal “unless abolished
or amended as provided in paragraph 10 [read 14]”. Id. at 12. The problem was that
even after substituting 14 for 10, paragraph 14 only provided for the amendment of the
covenants and not for the abolition of the covenants. Accordingly, the party argued that
the covenants were unenforceable because they did not provide a method of abolition.
Citing Black’s Law Dictionary, the Court determined that abolition was a form of
amendment and therefore changing from paragraph 10 to 14 and including abolition in
the forms of amendment, the Court found that the rules of construction saved the
covenants. “Time Properties argues that the covenants are ambiguous and
unenforceable because they do not provide for a procedure for abolishment. We
disagree.” Id., at 12.
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IN PRAISE OF JUDICIAL RESTRAINT AND THE UNINTENDED
CONSEQUENCES OF FAIRNESS
The trial court’s ruling was clearly an attempt to reach what the judge considered
to be a “fair” result. Canterbury Farms had made no secret of their plans. Canterbury
Farms had obtained permits. Id., at 6. Canterbury Farms had erected fencing. Id.
Canterbury Farms had graded sections of the property. Id. Canterbury Farms had even
“cleared the ten-acre property of trees.” Id. Canterbury Farms believed that the
protective covenants were no longer valid. Id. The parties even stipulated that
Canterbury Farms had an opinion of counsel that the protective covenants were no
longer valid. Id. at 4, ft. 2.
However, the unintended consequences of what the trial judge did and what the
Court of Appeals would have instituted had it affirmed the trial court’s decision here is
not only to make every law suit to enforce covenants a case-by-case analysis as to the
fairness of the enforcement action; but to make every endeavor to enforce protective
covenants into a law suit for a judge to determine the fairness of the enforcement. There
simply aren’t enough lawyers, courts and judges in the State to make every enforcement
effort a matter for judicial weighing of the equities.

The Court of Appeals faced a somewhat sticky situation with the ultimate
conclusion of the trial court. As stated above, the trial court found that the covenants
were valid and enforceable. The trial court then proceeded to block the covenants’
enforcement. There are two possible reasons for this, (i) notwithstanding the law and
the covenants, the judge decided that “dang it, it’s just not fair for you to enforce these
51
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covenants even though they’re valid and enforceable” or (ii) laches. The problem is that
the trial court did not write in its otherwise well-reasoned order that the trial court was
relying on laches. That’s a problem because either you’ve got a trial court refusing to
follow the law and the covenants (and that should go to the JQC) or you’ve got a court
acting in equity to apply the equitable doctrine of laches (which is not going to the JQC).
So, how does the Court of Appeals thread the needle where a judge appears to
have ruled the covenants enforceable but then refuses to enforce them; but not get the
judge in trouble? Call it laches and then say that the case for laches was not fully made
out. And that’s exactly where the Court ended up.
“Although the order does not specifically characterize its conclusion as a finding
of laches, the language of the order implies such a finding.” Id., at 14. 49 “Assuming,
therefore, that the trial court found laches, such a finding is wholly unsupported by the
evidence.” Id., at 15.
Accordingly, the Court of Appeals affirmed the trial court’s finding that the
covenants were valid and enforceable. The Court of Appeals reversed the trial court’s
“finding that the covenants are invalid as applied to Canterbury Farms and Columbia
County.” Id. at 17. The Court of Appeals reversed the trial court’s denial of Old Farm’s
request for injunctive relief and remanded the case. Id., at 18. Finally, the Court of
Appeals vacated the trial court’s denial of attorney fees and remanded the case for
reconsideration of the plaintiffs’ claims for attorney fees…” Id.

“Neither party presented evidence or argument regarding laches or to otherwise demonstrate or dispute that
Canterbury Farms was prejudiced by the plaintiffs’ delay in filing suit.” Id., at 16, ft. 17.
49
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While Canterbury Farms might complain, it did buy into the restrictive covenants
using a deed that specifically referenced the covenants. Second, this result keeps the
trial court from having been found to have simply refused to follow the law. Third, the
result gives the remote chance that on remand, the trial court might still find that a
proper case for laches was made out by Old Farm by asking the questions posed by the
Court of Appeals on Page 16 of the opinion.
CONCLUSION
Notwithstanding the prohibition in the 1990 Amendment to OCGA §44-5-60 that
limits restrictive covenants to 20 years in large subdivisions where there are zoning laws
the covenants themselves may provide for their own automatic renewal.
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Morgan County v. May S18A1622 (February 18, 2019)
May v. Morgan County S18X1623 (February 18, 2019). Nahmias, P.J. (All the Justices
concur).

Georgia Supreme Court issues ruling on zoning interpretation of a code
prohibiting short term rentals.

On February 18, 2019, the Georgia Supreme Court issued a ruling in a zoning
case which will have consequences for the rental of vacation homes.50

Courts and governments are winding their way through prickly issues relating to rental outfits such as Airbnb.
Land, Airbnb Stay Isn’t Residency, Clerk Rules; ATL Council Candidate Seeks Reversal, Fulton County Daily Report
February 21, 2019. “There’s been a kind of increasing outcry from communities, from housing organizations, from
activists, and from elected officials that short-term rentals are having a negative impact on housing.” David
Wachsmuth, Professor of Urban Planning at McGill University. In a detailed study, Wachsmuth discovered that “12
percent of Airbnb hosts in New York City…are commercial operators…who have multiple entire-home listings, or
control many private rooms.” Boone, What Airbnb did to New York City, Citylab, March 5, 2018. Unlike hotels,
Airbnb commercial operators don’t pay commercial property taxes OR hotel taxes. Id. Since 2008, Airbnb has
found private-home accommodations for more than 60 million “stays.” That’s 60 million hotel rooms that were
not filled, were not taxed and were not regulated. How Short-Term Rentals Impact the Value of Your Home, Tenx.com, November 9, 2018. “Private rentals reduced hotel revenues by nearly $300 million, and some homes have
effectively been turned into small-scale, unregulated hotels.” Id. New York bans short-term residential rentals for
less than 30 days. New Orleans “prohibits property owners from renting their homes or apartments to anyone for
less than 60 days in the French Quarter or less than 30 days elsewhere in the city.” Nolo.com. The Los Angeles
Alliance for a New Economy said in 2015 that the city was losing 11 rental units per day, and estimated that as a
result of fewer units for lease, area rents had increased by $464 million. As a result, Airbnb with no infrastructure
or hotels of its own has a market value of $25.5 billion while Hyatt occupying and being taxed on some of the most
valuable property in any given city is valued at $8.4 billion and Wyndham at $9.3 billion. Carbajal, The Impact of
Short Term Rentals on Affordable Housing in Oakland, p. 5 December 2015. 57% of Airbnb listings in Oakland are
for entire homes, thus making the property effectively a small untaxed and unregulated hotel. Id. “On average,
Oakland Airbnb units are available 237 nights out of the year.” Id. Accordingly, if one matches the fact that the
average listing is for an entire house and is available on average 237 nights out of the year, this is not an owner
renting out a spare bedroom. In addition, this means that the properties are being rented to short term visitors
from out of town removing the property from the inventory of rental housing for locals. Id. Further, none of these
guests pay the 14% hotel tax which is levied on every guest staying in a hotel or motel (creating in the case of
Oakland, a tax collection shortfall of between $688,000 and $2.32 million in hotel tax revenues which would have
otherwise been paid). In the old days, short term unregulated private hotels were called “flop houses.” Thus, the
unpresented question reading between the lines in the case is “Are we going to have unregulated, untaxed ‘flop
houses’ in the exclusive, prestigious and luxurious Lake Oconee area or not?” The question presented in the case,
however, was “If we don’t want to have these private hotels, did the government properly prevent them?”
50
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STANDARD FACT: Christine May had a vacation home built near Lake Oconee “and in
2008, she began renting her house to others, typically for periods of about a week.”
May at 1-2.
STANDARD FACT: In October, 2010, the County amended its zoning ordinance to
explicitly prohibit most “short-term rentals,” which were defined as rentals for fewer
than 30 consecutive days.
STANDARD FACT: May continued to rent her house for periods of about a week.
STANDARD FACT: In August of 2011, the County issued May a citation resulting in a
misdemeanor criminal proceeding.
NON-STANDARD FACT: In March, 2016 [sic], May was sentenced to 30 days in jail,
six months on probation and a $500.00 fine. Id. at 3-4.
NON-STANDARD FACT: May appealed and on appeal, the trial court dismissed the
criminal citation on May 31, 2018 [sic].
STANDARD FACT: The Zoning Ordinance permitted “single family detached dwellings”
and defined “dwelling” as “a structure…which is designed or used exclusively for
residential purposes.” Id. at 6.
NON-STANDARD FACT: The County traditionally treated rentals of over a month as
permitted “residential” uses and rentals for less than a month as prohibited “short term
rentals.”
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NON-STANDARD FACT: May lives in New Jersey. Summaries of Facts and Issues
Cases Due for Oral Argument on November 5, 2018, p. 10.
NON-STANDARD FACT: May spent three days in jail before being released on bond
pending her appeal. Id.
NON-STANDARD FACT THAT MADE IT A GEORGIA SUPREME COURT CASE: The
County’s initial zoning ordinance “listed permitted uses for properties in May’s zoning
district and banned any uses that were not listed. There was no mention of rentals
of any duration.” Id., at 5.

THE PROCEDURAL POSTURE OF THE CASE.
In August of 2011, May received a citation initiating a misdemeanor criminal
proceeding against her. Id. at 2.
May initiated a civil lawsuit challenging the short-term rental ban and the
criminal case was stayed. Id.
In September of 2012, May’s civil bench trial ended with a declaratory judgment
in May’s favor. Id. at ft. 2.
In September of 2013, the Court of Appeals vacated May’s judgment in an
unpublished opinion. Id.
In April of 2014, the trial court in the civil case ruled for the County “on
procedural grounds…” Id.
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The Court of Appeals then denied May’s application for discretionary appeals and
in December of 2014, the Georgia Supreme Court denied cert.
The trial court held a bench trial in June of 2015 on the criminal case. Id. at 3.
In November of 2015, the trial court denied May’s motion to dismiss. Id.
In March of 2016, the trial court found May “guilty of violating the amended
zoning ordinance and imposed a sentence of 30 days in jail, six months on probation,
and a $500 fine.” Id., 3-4.
May appealed and ultimately, the case was remanded to the trial court in October
of 2017 for a ruling on May’s constitutional challenge to the statute on the grounds of
vagueness. Id. at 4.
On May 31, 2018, the trial court dismissed the criminal citation. Id.
Morgan County appealed. Id.
THE ARGUMENTS OF THE PARTIES.
The County argued that since short term rentals were not listed as permitted uses
and any uses that were not permitted were prohibited, then short term rentals were
always prohibited and never permitted. Id. at 5.
Further, May was not charged under the old ordinance but under the new
ordinance which specifically prohibited short term rentals. Summary, 10.
The ordinance did list as a permitted use “single-family detached dwellings” and
also defined the word “dwelling” as “a structure…which is designed or used exclusively
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for residential purposes…” Id. “Residential” was not defined. Traditionally, the County
had viewed leases longer than 30 days as residential leases. The reason for this,
according to the County, was that a single–family detached dwelling is a place where a
family “lives” rather than a place where people temporarily “stay.”
The problem with the County’s argument is that the ordinance did not set forth a
rational basis upon which a thirty day lease was a permitted residential use but a seven
day lease was not.
May’s argument was that the zoning ordinance “was unconstitutionally vague
because it did not specifically prohibit seven-night rentals…” Id. at 3. Her argument
continued that since her use was therefore lawful under the old ordinance, it was a
grandfathered permitted use even under the new ordinance that specifically prohibited
short term rentals. Id. May argued that since she had been grandfathered, she had a
continued right to rent her vacation house for short term rentals. Id.
The problem with May’s argument was that since short term rentals were not
permitted uses, then short term rentals were prohibited. Period.
THE COUNTY’S BEST ARGUMENT: Under the plain language of the ordinance,
short term leases were prohibited since they were not permitted. Justice Warren
brought this exact question up in oral argument before the Georgia Supreme Court.
Oral Argument, November 5, 2018 at 3:23:23. The problem is that once the old
ordinance was struck down as void for vagueness, this argument went away.
THE COUNTY’S BIGGEST PROBLEM: The County allowed some rentals to
proceed and prohibited others during a time when the ordinance really did not permit
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any rentals at all. The County explained at Oral Argument that this was because the
original enforcement of the original ordinance was based on a subjective determination
by the county of the subject intent of the occupant. Oral Argument at 3:37:36.
Accordingly, the new ordinance was an attempt to set a bright line instead of relying on
double subjective intent determination. Id.
MAY’S BEST ARGUMENT: Once the trial court found that the ordinance was
void for vagueness, her short term rental was a “protected use” f/k/a “grandfathered”
unimpeded by the new ordinance.
MAY’S WORST ARGUMENT: Since the ordinance did not specifically prohibit
seven day leases, they were permitted. 51
THE TRIAL COURT’S CONCLUSION
The trial court ultimately concluded once the case was sent back down that the
old zoning ordinance was “unconstitutionally vague as applied to short-term rentals of
the sort at issue…” Id., at 4. Since the statute was unconstitutionally vague, there was
no statute. Therefore, May’s use was “protected” f/k/a “grandfathered” so that the
subsequent explicit prohibition in the new ordinance did not apply to May’s use of
renting her property out for short term rentals.
BLACK LETTER LAW ON NON-CONFORMING USES AND “PROTECTED
USES”

It’s a nice Tenth Amendment Constitutional argument but it’s exactly backwards from the structure of the
ordinance which prohibits everything that is not an expressly permitted use.
51
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“A protected…use is ordinarily defined as a use which lawfully existed prior to the
enactment of a zoning ordinance, or of an amendment to a theretofore existing zoning
ordinance, and which therefore may be maintained after the effective date of the
ordinance or amendment although it does not comply with the zoning restrictions
applicable to the area.” Id., at 3 ft. 3 quoting Rockdale County v. Burdette, 278 Ga. 755,
756 (604 SE2d 820 (2004).
This idea of a “Protected Use” derives from the general constitutional principle
against “retroactive law[s]”. Id. citing Ga. Const. of 1983, Art. I, Sec. I, Par. X. However,
note significant departures from the general prohibition evidenced by the Americans
with Disabilities Act which required that all public accommodations be retrofitted.
Indeed, in this specific case, the ordinance contained an express Protected Uses
section (even though there were several exceptions) which stated “[t]he lawful use of any
building, structure, or land existing at the time of the enactment of this ordinance may
be continued, even though such use does not conform with the provisions of this
ordinance.” Id. at 3, ft 3 quoting Morgan County Zoning Ordinance.
AN IMPORTANT TANGENT TO DISCUSS VESTED RIGHTS AND
NONCONFORMING USES.
In footnote 3 of May, Justice Nahmias revives the case of BBC Land & Dev., Inc.
v. Butts County, 281 Ga. 472, 473 (640 SE2d 33)(2007). He passes off the citation with
a rather innocuous description of the case as “distinquishing between ‘non-conforming
uses’ and ‘vested rights.’” Id. HOWEVER, (and it’s a big however because it’s in all
caps), the distinction between non-conforming uses and vested rights is HUGE and
hugely important to those who represent developers or make loans to developers.
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As BBC Land makes clear, nonconforming uses run with the land (until the
government says otherwise) but vested rights to develop property in
accordance with prior zoning are personal to the holder, do not run with
the land and are not transferable with the land. BBC Land, 281 Ga. at 474.
It is important to consider and know why this is so.
In a case of first impression, the builder in BBC Land argued that vested rights
were analogous to nonconforming uses, and since nonconforming uses run with the
land, vested rights should too. Id. at 473.

However, Justice Benham did not agree.

First, nonconforming uses are already in existence with the ordinance changes
and the change in the ordinance is what makes the uses non-conforming. Id., citing
Corey Outdoor Advertising v. Board of Zoning c. of Atlanta, 254 Ga. 221, 226 (4)(327
SE2d 178) (1985). By contrast, a “vested right to build in accordance with previous
zoning relates to the future, to an [as of yet] unrealized use of land.” Id., citing North
Ga. Mountain Crisis Network v. City of Blue Ridge, 248 Ga. App. 450, 452(1)(546 SE2d
850)(2001). “A use which is merely contemplated for the future but unrealized as of the
effective date of the regulation does not constitute a nonconforming use.” Id. quoting
North Ga. Mountain Crisis Network.
Second, a vested right cannot be divested without the consent of the person to
whom it belongs. Id. citing Goldrush II v. City of Marietta, 267 Ga. 683, 694(7)(482
SE2d 347)(1997). On the other hand, a nonconforming use can be terminated by the
government at any time upon reasonable notice.” Id. citing Flippen v. Alliance for
Community Empowerment v. Brannan, 267 Ga. App. 134, 137 (2)(601 SE2d
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106)(2004). On the other [sic.] other hand, a vested right can be voluntarily divested by
voluntarily selling the property to which the vested right had attached. In the BBC Land
case, the developer had obtained the right to build 1,500 sq. ft. houses; but the zoning
was changed to require 2,000 sq. ft. houses. When the developer sold the lots to the
builders, the right to build 1,500 sq. ft. houses, being a vested right and not a
nonconforming use, disappeared.
Third, Vested Rights come into being because the owner of the rights makes a
substantial change in position based on the current existence of such rights.
Nonconforming uses come into being because the government changes something.
“Thus, while vested rights to develop property in accordance with prior zoning come
into being because of the investment of the owner and may thus appropriately be
deemed the property of the owner, a nonconforming use develops because of actions of
the governing authority and, not, being due to any action of the owner, becomes part of
the character of the property.” Id. at 473-474.
Finally, vested rights are voluntarily divested by the consent of the holder when
the holder voluntarily sells the property. “…[T]he choice to sell the property is
voluntary, any loss of the right occasioned by the sale must be considered to be with
appellants’ consent.” Id. at 474. Nonconforming use status, on the other hand, changes
when the use changes.
CONJUNCTION JUNCTION, WHAT’S YOUR FUNCTION?
Real estate attorneys live in the world of contracts. Therefore, presentations to
real estate attorneys should emphasize important pronouncements relating to contract
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(and statutory) interpretation. Words are words and it matters not if the words are in a
contract or a statute.
Accordingly, May is important in that it provides a refresher on the conjunction
“or.” The zoning ordinance provided that a “single family detached dwelling” is a
structure that is designed for or used for residential purposes.
“’Or’ marks ‘an alternative and present choice, implying an election to do one of
two things…’” Id. at 7 quoting Haugen v. Henry County, 277 Ga. 743, 744-745 (594
SE2d 324 (2004). Thus, both the trial court and Justice Nahmias concluded that the
County was off base in its emphasis on the “use” of the property only for residential
purposes as the house was designed for residential purposes.
In the most Nahmias-esque sentence of the year, Justice Nahmias writes:
But even putting his hole in the County’s argument aside,
the County makes no attempt to explain how its selected
dictionary definition of residence would put a person of
common intelligence on notice that the dividing line for
illegal ‘temporary’ residences would be drawn at 30 days
rather than three, seven, 21 or 60.52

Mic drop.
In fact, Justice Nahmias referred to this defect in the ordinance several times
throughout the opinion (and during a majority of the oral argument).

52

Id. at 8.
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“The County’s zoning ordinance in effect at that time did not contain any
specific language addressing rentals of any duration for houses in May’s zoning
district.” Id., at 2.
“There was no mention of rentals of any duration [in the ordinance].” Id.,
at 5.
“But the old ordinance failed to provide any guidelines whatsoever to
enable may to determine that fewer-than-30-day rentals would be prohibited but
rentals for 30 days or longer would be allowed…” Id.
“…[T]he old ordinance contained no language regarding the permissible
duration for rentals of houses like May’s, much less any sort of ban on rentals for
fewer than 30 days.” Id.
“…[T]he County’s director of planning and development testified that the
old ordinance did not address any permissible or prohibited time limit for
rentals.” Id. at 5-6.
“That May would have been allowed to rent her house for a month but
criminally prosecuted for renting it for a week was nowhere to be found in the
text of the old ordinance.” Id. at 6.
“The County official also showed a visual presentation that said, ‘Morgan
County currently has no language in the Morgan County Zoning Ordinance that
regulates Vacation/Short Term Rentals” and that “the legality of enforcement is
questionable.’” Id., at ft 4.
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“A the trial court aptly said in its order dismissing May’s citation, ‘The
County’s definitions within definitions fail to provide any sort of practical
guidelines to enable a homeowner to determine at what point a structure ceases
to be ‘residential.’” Id. at 8 (emphasis in original).

HOW LONG HAS IT BEEN SINCE WE’VE BEEN ABLE TO REFERENCE A
“TEMPORARY SOJOURNER?”
Justice Nahmias was unconvinced with the County’s argument that the dividing line
between “residential use” and a prohibited private hotel was seven days. Indeed, Justice
Nahmias rejected the County’s phrase that a residence is where someone “actually lives” by
pointing out that “[a] family that moves into a new house ‘actually lives’ there on the day that
they move in…”53 while “…a construction worker may stay in a rented house for several
months while she completes a project, but that house does not automatically become her new
residence on day 30 of her stay.”54 “Nor do vacationers who plan to return home after spending
their whole summer in a rented lake house necessarily establish a residence at the lake after 30
days of rental.” Id. On the other hand, residence can be established in as little as one day. Id.
citing Dozier v. Baker, 283 Ga. 543, 545 (661 SE2d 543)(2008)(analyzing residency in the
context of election laws and recognizing that ‘[n]o definite amount of time spent in a place is
essential to make that place a home”).
CONCLUSION

53
54

Id.
Id.
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The Airbnb phenomenon is HUGE and is growing exponentially. Communities that
desire to be proactive in addressing the issues that come with this new system must be proactive,
they must act quickly and they must be very clear as to both the number of days delineating
prohibited from permitted uses and have a rational basis supporting whatever they put in place.
Nonconforming uses which run with the land and are lost on the change of use are
different than vested rights which do not run with the land but are personal to the holder.
Protected use is the new, more inclusive term rather than grandfathered.
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NEGLIGENT/INTENTIONAL MISREPRESENTATION CASE OF THE YEAR
CANDIDATE

FRAUD, NEGLIGENT/INTENTIONAL CONCEALMENT, - WHY YOU MIGHT WANT
TO GET A “ZONING LETTER”

BPP069, LLC v. LINDFIELD HOLDINGS, LLC, A18A0072 (June 27, 2018) Brown, J.
writing for Miller, P.J. and Andrews, J.

If the Court reverses a grant of summary judgment on a case involving alleged
misrepresentations in a real estate sales contract and thus sends the case to the jury, we
know that one of two things is true: (i) Judge Miller is involved in the case; or (ii) we’re
going to get some undiluted clarity on the balance between relying on representations
and conducting due diligence. BPP069 does not disappoint. Judge Miller was on the
case, so we know that there’s a solid vote for sending it to the jury. Judge Andrews was
also on the case, so we know that there was solid consideration given to the practicalities
of running a business. The opinion was written by Judge Brown, new to the Court, so all
the fun will come from trying to figure out Judge Miller’s influence and Judge Andrews’
influence and Judge Brown’s unique character and contribution. That’s the spoon full of
sugar that makes this job a piece of cake.

STANDARD FACTS: BPP069, LLC contracted to buy an apartment building from
Lindfield Holdings, LLC in the City of Newnan.55 Id., at 1. One of the permitted

The Court of Appeals cannot take judicial notice of city ordinances. BPP069 at 3, ft. 1 citing College Park v. Flynn,
248 Ga. 222, 223 (282 SE2d 69) (1981).
55
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exceptions was “zoning.” Id., at 4. The purchase and sale agreement (the “PSA”) had a
seven day “free look” whereby the buyer could “determine whether or not to exercise
Buyer’s option to proceed or not proceed with the purchase of the Property.” Id. The
closing took place on July 30, 2014. Id., at 6. At the closing, a standard owner’s
affidavit was executed and delivered stating that “there were no encumbrances of record
affecting title to the parcels and that good merchantable title could be conveyed free and
clear of liens and encumbrances other than taxes for the year 2014 and those not yet due
and payable.” Id., at 6-7.
NON-STANDARD FACT: On October 21, 2013, the City had passed a resolution
“declaring the buildings on the parcels ‘unsafe buildings’…[and]…authorized the City to
repair or demolish the buildings if the owner failed to do so within 60 days.” Id., at 3.
NON-STANDARD FACT: The demolition resolutions did not include a legal
description and “[d]epending on how it is viewed, the resolutions either list the wrong
street address for the owner identified or identify the wrong owner for the street address
listed.” Id., at 5.
THE STATUS OF THE LITIGATION
After the apartments were demolished and the Purchaser was given a bill by the
City for the cost of demolishing the buildings, the Purchaser filed suit against the Seller
for breach of contract, fraud, negligent misrepresentation, rescission, general and
special damages, attorney fees, costs and punitive damages. Id., at 8.
The Purchaser alleged that:
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1.0 The Defendants “represented the Property as being multi-family
development having a total of eight (8) units and as being in compliance with
local, state and federal laws;”56
2.0 The Defendants “failed to disclose ‘the loss of the [parcels’] non-conforming
use status;’”
3.0 The Defendants failed to disclose “…the City’s two demolition Resolutions;”
4.0 The Defendants intentionally misrepresented themselves as the owners of the
parcels after the closing but before the deeds were recorded;57
5.0 The Defendants did not disclose that they had “applied for a special exception
to the city’s zoning ordinance to allow the property to be used as multi-family
housing;”58 and
6.0 The Defendants “knowingly misrepresented the zoning status of the property
and concealed the fact that the City intended to demolish the property….”59
The Trial Court granted summary judgment to the Defendant/Seller on all counts
and the Buyer appealed.
THE OPINION
Judge Brown divided his analysis into two parts addressing different aspects of
the same issues. The first part of the analysis dealt with the question of whether zoning
records, especially zoning records that contain errors, are within the “chain of title.”
The second part of the analysis dealt with the question of whether a seller or agent can

Id., at 8.
Id., at 8 and Id., at 7 ft. 5.
58
Id., at 8.
59
Id., at 9.
56
57
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be found liable for concealment (active or passive) or misrepresentation (intentional or
negligent) on the basis of zoning status.60
UNDILUTED CLARITY ON DUE DILLIGENCE, CONCEALMENT AND
MISREPRESENTATION.

Judge Brown answered the second question with an emphatic, “No.” Zoning
cannot form the basis of a fraud, concealment or misrepresentation case. Id., at 16
citing Lakeside Investments Group v. Allen, 253 Ga. App. 448, 450(1)(559 SE2d 491
(2002)(as to fraud)61 and Howard v. Barron, 272 Ga. App. 360, 363(1)(612 SE2d
569)(2005)(as to concealment and misrepresentation).62
There are two reasons for this. First, “a buyer cannot show justifiable reliance
where the alleged misrepresentation concerns a matter of public record that is readily
ascertainable upon inquiry.” Id., at 197 citing Lakeside, 253 Ga. App. at 450(1). The
second reason is more fun. Let’s call it the “Miss Cleo63 defense.” Since all persons are
presumed to know the law, one cannot be defrauded by erroneous statements of the law,
because the “victim” is presumed to know the law just as well as the “perpetrator.” Id.,
at 16 quoting Lakeside at 450(1).
“In this case, the record shows that the property’s zoning classification precluded
multi-family housing and that a process existed for a potential buyer to verify whether a

Id., at 16.
Miller, J. writing for Andrews, P.J. and Eldridge, J.
62
Adams, J. writing for Ruffin, C.J. and Bernes, J. citing Lakeside at ft. 1 (“Under Georgia law, misrepresentation of
or failure to disclose the zoning on property for sale cannot serve as a basis for a fraud action.”).
63
Miss Cleo also known as Youree Dell Harris was an American television personality who claimed to be a Jamaican
psychic. As it turns out, she was neither Jamaican, having been born in Los Angeles, California on August 12, 1962,
nor was she a very good psychic in that she once brought a claim alleging that she had been defrauded. “How can
a psychic be defrauded?”
60
61
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particular piece of property has been granted a legal non-conforming use.” Id. An
additional fact on the Seller’s side in this case was that the “contract expressly provided
that the seller’s obligation to convey good and marketable title was subject to zoning.”
Id.
UNDILUTED CLARITY ON WHETHER PURCHASERS SHOULD INCLUDE
DETERMINATIONS OF ZONING IN THEIR DUE DILIGENCE.
“As in Hill v. Century 21 Max Stancil Realty,64 187 Ga. App. 754 (371 SE2d 217
(1988), ‘[t]here is no evidence whatsoever that [the buyer] attempted to ascertain for
[itself] the zoning status of the property prior to closing, even though [the buyer]
allege[s] the zoning status was critical to the purchase of the property.” Id., at 755(2).
WHAT STARTS OUT AS UNDILUTED CLARITY ABOUT CONSTRUCTIVE
NOTICE BECOMES A JURY QUESTION.
Judge Brown’s first question was more nuanced in that the question itself had
two parts. First, is zoning part of the “chain of title?” And second, even if it isn’t, aren’t
you subject to it?
“A purchaser of land is charged with constructive notice of the contents of a
recorded instrument within its chain of title.” Id., at 12 citing Virginia Highland Civic
Assn. v. Paces Properties,65 250 Ga. App. 72, 74 (550 SE2d 128 (2001).
Judge Brown noted that the “[c]hain of title includes all recorded instruments
pertaining to the property that are executed by an entity holding a recorded
interest in the property at the time of the execution of the instrument.” Id.,
at 13 (emphasis supplied) citing Suntrust Bank v. Equity Bank, 312 Ga. App. 644, 645

64
65

Beasley, J. writing for Birdsong, C.J. and Banke, P.J.
Phipps, J. writing for Blackburn, C.J. and Smith, P.J.
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(719 SE2d 539)(2011). 66 By this definition, zoning would not be in the chain of title
because it is not based on a recorded instrument in the deed records executed by the
entity holding title.
HOWEVER (and notice that it’s a big however because it is in all caps), property
purchasers are subject to matters which are not technically in the chain of title. “For
more than a century, it has been recognized that a purchaser of land in this state is
charged with notice of every fact shown by the records, and is presumed to know every
other fact which an examination suggested by the records would have disclosed.” Id., at
12 citing Deljoo v. SunTrust Mortgage, 284 Ga. 438, 439 (668 SE2d 245 (2008).
That being said, not all public records are part of even the most broadly defined
chain of title as a matter of law. Id., at 13 citing Akins v. Couch, 271 Ga. 276, 279 (518
SE2d 674)(1999)(health department records for sewer clearance letter a jury question)
and Wiederhold v. Smith, 203 Ga. App. 877 (418 SE2d 141) (1992)(public works
department hold on building permit for lateral support did not preclude passive
concealment).67
This is especially true where the public records are in error as they were in this
case.
Judge Brown noted that the “…buyer has presented evidence from an expert
opining that standard title examination methods would not have revealed the
demolition orders as being in the chain of title.” Id., at 14. Judge Brown noted that the

66
67

McFadden, J. writing for Miller, P.J. and Ellington, J.
Distinguishing Hill v. Century 21 &c. Realty, 187 Ga. App. 754 (371 SE2d 217 (1988) on other grounds.
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seller did not present an expert opinion that it would have. This probably wasn’t such a
bad move on the part of the seller for two reasons. First, the seller won on summary
judgment below and therefore didn’t need it at the trial level. Second, to have dueling
expert opinions probably would have precluded summary judgment from the outset
since it would almost certainly present a genuine issue of material fact that would have
to be resolved by the finder of fact.
Thus, Judge Brown concluded that while the evidence authorized a finding that
the buyer should have discovered the demolition orders, the conclusion was not
demanded by the evidence.” Id., at 15 quoting Johnson v. GAPVT Motors, 292 Ga. App.
79, 83(1)(663 SE2d 779)(2008)(reversing trial court’s grant of summary judgment
[against] buyer’s fraud claim). 68
As a result, Judge Brown sent the fraud claim to the jury. “Based upon the error
appearing on the face of the demolition orders with regard to the owner (or the property
address), together with the expert evidence submitted by the buyer, we cannot conclude
that the buyer had constructive notice of the demolition orders as a matter of law.” Id.,
at 14 citing Baxter v. Bayview Loan Servicing, 301 Ga. App. 577, 586(1)(b)(688 SE2d
363)(2009). 69
CONCLUSION

Ellington, J. writing for Blackburn, P.J. and Miller, J. We suppose that this sentence generated the most
discussion between Judges Miller and Andrews of any in the entire opinion.
69
Blackburn, P.J. writing for Adams and Doyle, JJ.
68
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While a party is on notice of anything in the chain of title executed by a party
while they were the record owner, there are some public records which might not
technically be part of the chain of title, especially if those records contain errors.
Nonetheless, it is not possible to maintain a claim for active or passive
concealment or for intentional or negligent misrepresentation.

74

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
240 of 808

CLOSING DOCUMENT CASE OF THE YEAR

Fannie Mae’s “Non recourse with ‘bad boy’ carve-outs” approved by Court of Appeals
and Supreme Court lets Court of Appeals’ decision stand.

Fannie Mae v. Las Colinas Apartments, LLC, A18A0297 (June 27, 2018) Reese, J.
writing for Barnes, P. J., and McMillian, J. cert denied Las Colinas Apartments, LLC v.
Fannie Mae, (S18C1616 (March 4, 2019).

Commercial closing attorneys and attorneys representing residential developers
will want to take note of an opinion from last year from the Court of Appeals where cert
was denied just recently by the Georgia Supreme Court on March 4, 2019. The case
involved what are universally called “bad boy70 carve outs” from non-recourse loans.
Basically, a loan is non-recourse when the Lender agrees that it will rely solely on the
property pledged as collateral for the loan to make itself whole in the event of a default.
EXCEPT (and note that it’s a big exception because it’s in all caps) if the Borrower or the
Guarantor engage in certain untoward behavior, then the non-recourse loan becomes
full recourse and the Lender can pursue the Borrower and the Guarantor for a
deficiency. The issue on appeal was the trial court’s determination to enforce the loan as
non-recourse pursuant to the trial court’s determination that this was the parties
“overriding intent” notwithstanding that there were numerous subordinate mechanics
liens filed against the property which were “wiped out” by the foreclosure sale or lapsed
according to the Court of Appeals’ opinion. The Superior Court of Cobb County,

The actual name of the document is “Acknowledgement and Agreement of Key Principal to Personal Liability for
Exceptions to Non-Recourse Liability” which of course is why everybody calls it “bad boy carve outs” instead. But
in our enlightenment, we’ll lead the charge to change this from “bad boy” to “bad behavior” carve outs.
70
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construing the loan documents against Fannie Mae as the drafter of the loan documents,
concluded that the mechanics liens did not constitute an “Event of Default” triggering
the carve outs leading to full personal liability for the Guarantor. Id., at 8. In addition,
the trial court “stated that it could ‘discern no harm caused by lapsed liens that would
enable [Fannie Mae] to a windfall judgment…’” Id., at 11. As such, the trial court
infused an additional requirement of discernable harm as a precondition to the
enforcement of the carve outs. Fannie Mae argued that the deficiency of $9,863,458.55
was discernable enough but that discernable harm was not a precondition to the
operation of the carve out.
STANDARD FACT: Las Colinas Apartments, LLC took out a loan for
$12,500,000.00.
STANDARD FACT: The loan was structured as a non-recourse loan. Id. at 5.
STANDARD FACT: Las Colinas defaulted and Fannie Mae foreclosed.
STANDARD FACT: Fannie Mae obtained confirmation that the sale of the
property for $5,000,000 was in excess of the property’s true market value of
$3,300,000.00 at the time of the foreclosure.
NON-STANDARD FACT: The loan documents provided that in the event of
certain types of defaults, the Borrower and the Guarantor Allen Gross would be fully
liable for the entire indebtedness.
THE STATUS OF THE CASE:
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Following the confirmation action, Fannie Mae sued Las Colinas and Gross for
the deficiency.
The Cobb Superior Court granted summary judgment to the Borrower and
Guarantor and enforced the loan as a non-recourse loan.
IMPORTANT CONTRACT PROVISIONS:
The Note provided:
Except as otherwise provided in this Paragraph 9, [Las Colinas]
shall have no personal liability under this Note, the Security [Deed]
or any other Loan Documents for the repayment of the
Indebtedness…, and [Fannie Mae’s] only recourse for the
satisfaction of the Indebtedness…shall be [Fannie Mae’s] exercise of
its rights and remedies with respect to [the Property].
Id., at 5 quoting Paragraph 9(a) of the Note.
[Las Colinas] shall become personally liable to [Fannie Mae] for the
repayment of all of the Indebtedness upon the occurrence of any of
the following Events of Default:…a Transfer that is an Event of
Default under Section 21 of the Security [Deed].
Id., at 5-6 quoting Paragraph 9(c)(2) of the Note.
The occurrence of any of the following events shall constitute an
Event of Default under this Instrument: a Transfer of all or any
part of the Mortgaged Property or any interest in the Mortgaged
Property.
Id., at 6 quoting Section 21(a)(1) of the Multifamily Deed to Secure Debt, Assignment of
Rents and Security Agreement (the “Security Deed”).
“Transfer” was a defined term under the Security Deed as “the granting, creating
or attachment of a lien, encumbrance or security interest (whether voluntary,
involuntary or by operation of law.” Id., quoting Section 1(z) of the Security Deed.
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“Indebtedness” was also a defined term under the Note which defined
Indebtedness as:
“[t]he principal of, interest on, or any other amounts due at any time
under []this Note, the Security Instrument or any other Loan
Document, including prepayment premiums, late charges,
default interest, and advances to protect the security of the Security
Instrument under Section 12 of the Security Instrument.
Id., at 6 ft. 5 (emphasis supplied).
The Guaranty provided that Gross as “Key Principal” would pay all of Las Colina’s
personal obligations under Paragraph 9 of the Note. This is a very straightforward way
of capturing the idea of the non-recourse carve out in a very succinct fashion. If there’s
personal liability against the Borrower, i.e. recourse, then there’s personal liability
against the Guarantor. The converse would also be true, if there is no personal liability
for the Borrower then there is no personal liability for the Guarantor.
The occurrence of any of the following event shall not constitute an
Event of Default under this Instrument, notwithstanding any
provision of Section 21(a) to the contrary:…(6) the creation of a tax
lien or a mechanic’, materialman’s or judgment lien against the
Mortgaged Property which is bonded off, released of record or
otherwise remedied to [Fannie Mae’s] satisfaction within 30 days of
the date of creation. 71
Id., at 6.

So, the failure to bond off the liens might have cost the Borrower and the Guarantor $2,404,539.34 in
prepayment premium (Las Colinas, at 12 ft. 11) except that “Las Colinas failed to make payments as required under
the terms of the Note” as well. Id., at 2. On the other hand, if the default had simply been to make payments as
required under the terms of the contract, the non-recourse provision would have controlled and the matter would
have ended upon the foreclosure of the property.
71
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BLACK LETTER LAW ON CONTRACT CONSTRUCTION:
Judge Reese began the opinion with a recapitulation of Black Letter Law of
Contract Construction which involves three steps.72
First, the trial court as a matter of law and without the involvement of a jury
determines whether the language is clear and unambiguous. Id., at 4 quoting Y. C. Dev.
Inc. v. Norton, 344 Ga. App. 69, 73(1) (806 SE2d 662)(2017).73 If the language is clear
and unambiguous, no construction is required (or even permitted)74 and “…the court
then enforces the contract according to its terms.” Id. This is entirely consistent with
the cardinal rule of contract construction and that is to ascertain the intent of the

“The Georgia Courts have recently written several excellent decisions setting out rules of contract construction
and we have commented on many of them.” Who Runs Bartertown? Not every ambiguity in a contract gets you
to a jury 4 UNDILUTED CLARITY (November 14, 2017) reviewing H & E Innovation, LLC v. Shinhan Bank America, Inc.,
A17A2138 (November 14, 2017) BARNES, P.J. writing for MCMILLIAN and MERCIER, JJ. Court of Appeals uses Trust
dispute to re-assert parol evidence rule. Trustee who tries to do the right thing trumped by unambiguous
language of trust 3 UNDILUTED CLARITY (September 15, 2016) reviewing Jackson v. Nowland, A16A0983 (September
15, 2016). RAY, J. writing for DOYLE, C.J. and ANDREWS, P.J.; Lease Restrictive Covenant case turns on contract
construction rules 1 UNDILUTED CLARITY (September 8, 2014) reviewing Fab’rik Boutique, Inc. v. Shops Around Lenox,
Inc., A14A0937 (September 8, 2014).
73
Dillard, J. writing for Ray, P.J. and Self, J. Y. C. Development, Inc. v. Norton, 344 Ga. App. 69, 806 SE2d 662 (2017)
is also a worthwhile case to know in that it was about the closest a borrower has even come to actually getting a
requirement that the borrower actually receive a foreclosure note. In fact, the trial court bought the argument. It
was the Court of Appeals that reversed the trial court thus preventing a receipt requirement from being
established for Georgia foreclosures. The dispute came about because the Note provided that an event of default
arose following Norton’s receipt of the lender’s written notice. The term “receipt” was not defined in the Note or
the Security Deed but the Security Deed did state that notice “shall be in writing and shall be deemed to have been
duly given…two (2) days after deposited in the United States mail, certified mail with return receipt requested and
with all postage prepaid….” For this reason, many practitioners in their default letters and their OCGA § 13-1-11
letters, which runs the time frame from ten days following receipt) will specifically mention receipt, actual or
constructive.
74
The Dragnet Clause case we’ve been waiting on for five years means that it’s a good time to review your
“dragnet clauses” and guarantor consents and reaffirmations 2 UNDILUTED CLARITY (July 13, 2015) reviewing Clark v.
AgGeorgia Farm Credit ACA, A15A0486 (July 13, 2015). MCMILLIAN, J. writing for ANDREWS, P.J., DILLARD and
BOGGS, JJ. with RAY, J. dissenting joined by BARNES, P.J., and PHIPPS, P.J.
72
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parties75. “That is, where the terms of a written contract are clear and unambiguous, the
court will look to the contract alone to find the intention of the parties.” Id., at 9-10, ft. 7
quoting Core LaVista, LLC v. Cumming, 308 Ga. App. 791, 794(1)(a) (709 SE2d 336
(2011).
Second, if there is an ambiguity, the case does not then go to the jury.76 Rather,
the Court, again without a jury, applies the rules of contract construction to resolve the
ambiguity. Id. “A contract is not ambiguous, even though difficult to construe, unless
and until an application of pertinent rules of interpretation leaves it uncertain as to
which of two or more possible meanings represent the true intention of the parties.” Id.,
at 9 ft. 6 quoting Triple Eagle Assocs. v. PBK, Inc., 307 Ga. App. 17, 24(2)(c)(704 SE2d
189)(2010).77
Then, and only then, if the ambiguity still remains after applying the rules of
construction in OCGA § 13-2-2, “the issue of what the ambiguous language means and
what the parties intended must be resolved by a jury.” Id.
The Court of Appeals found that Paragraph 9(c)(2) of the Note was compelling in
that it was clear and unambiguous in providing for personal liability upon the

Id. citing Shepherd v. Greer, Klosic & Duagherty, 325 Ga. App. 188, 189-190, 750 S.E.2d 463 (2013).
Restrictive Covenant Case of the Year, 5 UNDILUTED CLARITY( June 20, 2018) reviewing GILBERT v. CANTERBURY
FARMS, LLC, A18A0241 (June 20, 2018). DOYLE, P.J. writing for DILLARD, C.J. and MERCIER, J. (“It’s surprising the
number of times in any given year that the Court of Appeals has to restate the rules on contract construction.
Perhaps there is a misunderstanding out there between the rules on contract construction and the rules of
contract interpretation. Perhaps it is that nobody knows that there is a distinction between rules on contract
construction and the rules of contract interpretation.”); Homeowners Association Case of the Year 2018
Candidate, 5 UNDILUTED CLARITY (May 15, 2018) reviewing Amberfield Homeowners Association, Inc. v. Young,
A18A0391 (May 15, 2018). Ellington, P.J. writing for Bethel, J. and Phipps, Senior Appellate Judge quoting Marino
v. Clary Lakes Homeowners Assn., Inc., 331 Ga. App. 204, 208(1)(770 SE2d 289 (2015)(Dillard, J. writing for Doyle
and Miller, JJ.).
77
Dillard, J.
75
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occurrence of any of a listed number of events of default. Id., at 5-6. One of the listed
events of default that would trigger personal liability was a prohibited transfer. The trial
court found that Fannie Mae suffered no damages as the result of the prohibited
transfers by the recording of the liens. “The court noted that ‘by late May/early June
2010, [Fannie Mae] was aware of the liens [, but] never demanded that [Appellees]
remedy the liens nor took any affirmative steps itself to have the liens removed.” Id., at
7.78
The Court of Appeals was boggled with the trial court’s conclusion that the Note
and Security Deed were silent “as to what exactly would happen in the event a
materialman’s or mechanic’s lien [was] not bonded off, released of record, or otherwise
remedied to [Fannie Mae’s] satisfaction within 30 days of the date of creation.” Id.
Indeed, any reader of this article knows full well exactly what would happen, to wit – a
proscribed Event of Default would have occurred triggering personal liability of the
Borrower under the Note and Security Deed and, in turn, triggering personal liability of
the Guarantor under the Guaranty.
The Court of Appeals pointed out that “…the trial court erred in finding that
Section 21 was ‘silent’ on what would happen if a materialman’s lien was not bonded off,
released of record, or otherwise remedied to Fannie Mae’s satisfaction within 30 days of
the date of creation.” Id., at 8-9. Section 21(a) of the Security Deed made it an event of
default for a lien to be filed against the property and Section 21(b) allowed that such a

EDITOR’S NOTE: It boggles the mind that the trial court would make it Fannie Mae’s duty and obligation to take
affirmative steps to remove the liens where the loan documents clearly provide that this is the Borrower’s duty.
We get “mitigation of damages” but the lender did the one and only thing required of lenders in loan transactions,
to wit – it lent the money.
78
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lien would not constitute a default “…only if it was satisfied within 30 days of the date of
creation.” Id., at 9 (emphasis in original). Accordingly, the Court of Appeals concluded
“…the only logical conclusion is that any materialman’s lien that did not meet this
requirement constituted a default under the plain language of the Note and Security
Deed.” Id.
DO YOU WANT FREEDOM TO CONTRACT AND PREDICTABILITY IN
RESULTS OR DO YOU WANT “JUSTICE” (WHATEVER THAT IS?)
By Page 11 of the Opinion, we finally get to the root of the matter. “…[T]he trial
court stated that it could ‘discern no harm caused by lapsed liens that would enable
[Fannie Mae] to a windfall judgment…” Id., at 11. In other words, the trial court did not
think that the outcome was a “just” result.
A review of the facts show that this was a harsh outcome for the Guarantor. The
Borrower did default in making payments under the Note. The Borrower was in default.
This should and did result in a foreclosure. But in a non-recourse environment, the
Borrower would have only lost the property. The Borrower would not have been
personally on the hook for the deficiency simply because of a payment default.
HOWEVER (and it’s a big however because it’s in all caps), the violation of the
“bad behavior carve out” created an enumerated Event of Default triggering personal
liability of the Borrower. And the personal liability of the Borrower triggered the
personal liability of the Guarantor.
Further, junior liens which were wiped out by Fannie Mae’s foreclosure caused
Fannie Mae no harm. They were wiped out by the foreclosure (the trial court also
mentions that they lapsed). Accordingly, it is a very harsh result that liens which caused
82
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the first priority lender no danger as to its collateral position triggered personal liability
in the amount of $9,863,458.55 in addition to the loss of the property on a non-recourse
loan.
Yet, “competent parties are free to choose, insert, and agree to whatever
provisions they desire in a contract unless prohibited by statute or public policy.” Id. at
11 quoting Core LaVista, LLC v. Cumming, 308 Ga. App. 791, 795(1)(b) (709 SE2d 336
(2011) Doyle, J. writing for Ellington, C.J. and Andrews, J. quoting Brookside
Communities v. Lake Dow North Corp., 268 Ga. App. 785, 786-787, 603 SE2d 31
(2004) Barnes, J. writing for Blackburn, P.J. and Mikell, J. quoting Simmons v. Select
Ins. Co., 183 Ga. App. 128, 129(1)(358 SE2d 288)(1987) Birdsong, J. writing for Deen,
P.J., and Pope, J.
Nonetheless, the Court of Appeals went the extra step to point out that fairness
and justice were accommodated when the lender “…met its ‘burden of proof of showing
the amount of loss in a manner in which the trial judge [could] calculate the amount of
the loss with a reasonable degree of certainty.” Id., at 12 citing Mashburn Constr., L.P.
v. CharterBank, 340 Ga. App. 580, 584 (3)(798 SE2d 251)(2017). In other words, if you
are an outcome person (as opposed to a process person), the time for worrying about a
fair and just result was at the confirmation stage and not at the suit on deficiency stage.
The Court made a special point to explain that the confirmation proceeding
“requires judicial approval of foreclosure sales under power of sale before the
foreclosing party may bring an action to obtain a deficiency judgment…” Id., at 11 ft. 9
quoting Alliance Partners v. Harris Trust & Sav. Bank, 266 Ga. 514(1)(467 SE2d
531)(1996). “The statute…require[es] speedy judicial review of the notice,
83

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
249 of 808

advertisement, and regularity of the sale…” Id. The confirmation process “…insur[es]
that the property sold for a fair value; and protect[s] debtors from deficiency judgments
when the forced sale bring a price lower than fair market value.”
Looking at the proposition as a “zero sum game” where every penny gained is at
someone else’s loss, the Court of Appeals treated the question presented as not whether
it would be unfortunate (and so harsh and devastating as to be “unjust”) for the
Borrower and Guarantor to lose the property and still be on the hook for $9,863,458.55
but instead as being phrased as “If one party or the other is going to lose almost $10
million dollars on this deal, shouldn’t it be the one who contractually obligated
themselves to incur the loss especially if it is the same one who created the condition for
the loss in the first place by allowing conditions listed in the “bad behavior carve out” to
exist rather than the party who did neither?”
This may also be why the Court went on to point out that unless Fannie Mae was
able to recover from the Borrower and the Guarantor, rather than obtaining a “windfall
judgment” in the opinion of the trial court, Fannie Mae instead stood to lose $7.5
million of unrepaid principal, $184,843.76 in accrued but unpaid interest, costs of
$10,500 and a prepayment premium of $2,404,539.34 which the Court pointed out was
agreed to by the Borrower and the Guarantor as “a reasonable estimate of the damages
[Fannie Mae] w[ould] incur because of a prepayment[,]’ whether voluntary or
involuntary.” Id. at 10.
CONCLUSION
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While the attorneys for the Borrower and the Guarantor did a very good job of
pointing out the harsh results which were to be suffered from the foreclosure, Fannie
Mae and its attorneys did a good job of pointing out that the loss should not fall on the
party deemed by the trial judge most able to bear the loss or the more unworthy of
rescue. Rather, Fannie Mae and the Court of Appeals placed the risk of loss on the party
which contractually assumed the risk of the loss. Further, the loss would fall on the
party which actually created the circumstances of the foreclosure by not paying the Note
according to its terms and not bonding off mechanics’ and materialman’s liens.
Closing Attorneys, the Fannie Mae “non-recourse with ‘bad behavior’ carve out”
is alive and well and now judicially sanctioned.

###
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CASE OF THE YEAR RUNNER UP
Biggers v. Crook finally gets straightened out.

Woods v. Stonecipher, A18A2104 (February 22, 2019) McFadden, P.J., writing for
Rickman and Markle, JJ.

You may or may not be familiar with Biggers v. Crook, 283 Ga. 50, 51-53(1)(656
SE2d 835)(2008). It’s the case that holds (not suggests, not opines, not wonders aloud;
but holds) that a deed to secure debt is only a transfer of a security interest and not a
transfer of a real property interest. As the Georgia Supreme Court put it, “The question
before us is whether a security deed is ‘an instrument that results in [a] transfer of all or
a part of [the grantor’s] interest…” Id.
No creditor’s attorney really seems to know what to do with Biggers v. Crook’s
holding that a security deed is not an outright transfer of a real property interest. Most
lenders seem to simply ignore it (it’s only been cited in three Georgia cases (4 cases
total) since it was issued). Since it goes against everything that everybody has been
taught in Georgia for at least the past thirty five years about a deed to secure debt being
an outright transfer of title, it doesn’t get cited in a whole lot of lenders’ briefs. For the
longest time, I was merely ignorant of it. The mighty, blissful, undisturbed type of
ignorance.79

Once I found out about it; I attempted to restrain it in by emphasizing that what was really going on was that the
deed to secure debt was subordinate to the defeasibility of the right of survivorship and not because a Deed to
Secure Debt was really the same as a Deed of Trust or a Mortgage. Remember the name Cuneo. You will hear it
again reviewing Bank of America v. Cuneo, A14A1564 (May 29, 2015)(Barnes, P. J. writing for Boggs and Branch,
JJ.)(“Second, since the property was vested in Mark and Traceylynn Cuneo as joint tenants with the right of
survivorship and her half was unencumbered, his death would have perfected her interest in the entire property
79
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But there it is. Spouting heresies such as “…a deed to secure debt constitutes ‘in
effect and to all rational, reasonable and practical purposes nothing but the highest
order of a security lien…” Biggers, at 51-53(1)(emphasis added).80 And “…the
execution of a deed to secure debt by a joint tenant in real property is not such a
transfer of all or a part of the grantor’s interest in the property as would
sever the joint tenancy with right of survivorship.” Id. (emphasis added). And
“[a]lthough the impact a deed to secure debt might have on a joint tenancy with right of
survivorship in real property has not been considered in an appellate decision in
Georgia, the California Court of Appeals addressed this issue in Hamel v. Gootkin, 202
Cal. App. 2d 27, 20 Cal. Rptr. 372 (1962).”81 And to top it all off (and hopefully the one
and only time in your career you see these words in a sentence) “The question there was
whether…a trust deed, which like a deed to secure debt transfers bare legal title

free and clear of the subordinate deed to secure debt interest of Bank of America pursuant to Biggers v. Crook, 283
Ga. 50, 52(1), 656 S.E.2d 835 (2008)(‘the execution of a deed to secure debt by a joint tenant in real property is not
such a transfer of all or a part of the grantor’s interest in the property as would sever the joint tenancy with right
of survivorship.”) Remember Cuneo, at 3 (emphasis added).
80
Quoting Waldroup v. State, 198 Ga. 144, 146, 30 S.E.2d 896 (1944) which was a criminal law case that held that
“a security deed is not merely a lien, such as judgments and mortgages, for the reason that it conveys or withholds
legal title…” Id. (emphasis in original). In other words, Waldroup clearly states the opposite of the proposition for
which it was cited in Biggers. Oops.
81
Well, THAT’S a relief, some California court in the sixties already addressed the problem for us folks here in
Georgia. And not even the California Supreme Court, but the California Court of Appeals. In the sixties. Cheech
and Chong, JJ. maybe? Cheech and Chong were the inventors of a genre of comedy acts known as “Stoner
Comedy.” Cheech and Chong were their actual names (and not just the stage names). Cheech Marin and Tommy
Chong (ok, Cheech was really Marin’s nickname, his given name was Richard; but Dick & Chong just isn’t as funny
as Cheech and Chong). No Sean Penn did not invent the “Stoner Comedy” genre with his portrayal of the character
Jeff Spicolli in Fast Times at Ridgemont High. Cheech and Chong won a Grammy in 1974 in the category of Best
Comedy Recording for the Los Cochinos [literally, “The Pigs”] album which included the epic hit Basketball Jones.
“Los Cochinos” is not only a derogatory reference for the police, it is also derogatory for pigs in that it means “dirty
pig” while cerdo is a more neutral term for the animal. Cheech and Chong were nominated for Grammies in 1972,
1973, and 1975 for the “Cheech and Chong,” “Big Bambu,” and “Cheech and Chong’s Wedding Album” albums
respectively. Contrary to popular belief, the classic Santa Claus and His Old Lady did not appear on the
eponymous debut album although it was their first single. The pair’s mega-hit Dave with the famous tag line
“Dave’s not here” was the B-side to Santa Claus and His Old Lady but was included on the debut album (Go figure.
Maybe their judgment was impaired.).
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‘solely for the purpose of security….’” Biggers, quoting Hamel, 202 Cal. App. 2d at 29
(emphasis supplied).
It seems like it would have been a lot better for everybody (meaning Lenders) if
the Biggers court had simply decided that taking a transfer from a debtor with a
defeasible interest subject and subordinate to an event of defeasement without grabbing
the other owner as well might leave a lender out in the cold because of the defeasible
nature of the real property interest and not because the real property interest isn’t a
legitimate transfer of a real property interest. Of course, if the transfer of the deed to
secure debt was a legitimate transfer of a real property interest, then the Four Unities
are busted and the joint tenancy with right of survivorship converts to a tenancy in
common and the real property interest of the creditor is not defeasible. But we digress.
Back to Stonecipher.82
Nancy Woods was Charlotte Blalock’s daughter. She and Charlotte Blalock
owned real property as joint tenants with the right of survivorship.
Amy Stonecipher was Charlotte Blalock’s neice and Woods was Stonecipher’s
aunt.

Indeed, a rather unfortunate name. Dead Poets Society (Touchstone Pictures (`1989))(“Well that’s an
unfortunate name. Mr. Pitts, where are you?”). In Django Unchained (The Weinstein Company (2012)), Director
Quentin Tarantino has attached the name Stonecipher to the head dog tracker for capturing runaway slaves.
Stonecipher’s dogs chase runaway D’Artagnon into a tree and later Stonecipher at Calvin Candie’s direction orders
his dog “Marsha” to attack and kill D’Artagnon by tearing him limb from limb for the sole purpose of establishing
for the “benefit” of Dr. Schultz and Django that D’Artagnon was property and not human. Thus, Tarantino
poignantly but savagely illustrates the special barbarity of slavery when it is race-based on the belief that the
slaves were sub-human rather than that the slaves being powerless and in a truly desperate and unfortunate
situation of having lost their liberty but nonetheless human. Previously, we were of the opinion that the movie
Amistad (Paramount Pictures (1997)) made the point in the most effective and poignant fashion; but Tarantino ups
the brutality and savagery of the point he so effectively makes to epic levels.
82
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Stonecipher moved into Blacklock’s house in early 2010 to help care for Blalock.
Blalock made Stonecipher her executor, residuary legatee and directed that her
interest in the real property be transferred to Stonecipher upon Blalock’s death. Of
course, this isn’t how joint tenancies with the right of survivorship work.
STATUS OF THE CASE
Stonecipher petitioned to probate Blalock’s will. Woods objected to the Will
naming Stonecipher and moved to have the estate pay the outstanding mortgage on the
property that vested in Woods as the other joint tenant by virtue of the right of
survivorship.
The Trial Court upheld the Will naming Stonecipher as executor and held that the
estate had no obligation to pay the mortgage (we assume because Woods was getting the
property and it was seen as a windfall that Woods would get the property but the estate
would have to pay the debt secured by the property).
Woods didn’t like either one of those rulings and appealed.
THE OPINION
We’re going to skip all of the parts in the opinion about the Will because it’s late
in the evening and, frankly, that stuff isn’t interesting to us right now because the U.S.
Women’s Curling team is on television in a white-knuckle match with Switzerland at the
World Championships (down one in the tenth end but with the hammer).83

As a Father of Daughters and a licensed Minnesota attorney where Curling is second only to Ice Hockey in
popularity in the “State of Hockey,” I’m quite the legit fan of the USWNT in Curling. Interestingly, the “second” is
83
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But out of compassion, we’ll throw you one “citation” bone regarding the Will.
“Neither advancing age nor weakness of intellect nor eccentricity of habit or thought is
inconsistent with testamentary capacity to make a will.” Id. quoting OCGA § 53-411(d).84
Well, a second one too.
“”The indulgence of mere suspicion85 of undue influence will not be allowed.” Id.,
quoting Kendrick-Owens v. Clanton, 271 Ga. 731, 733 (524 SE2d 237)(1999).

“RULING REGARDING OUSTANDING SECURED DEBT.”
Woods challenged the trial court’s determination “that the estate was not
responsible for paying an outstanding debt of Blalock’s that was secured by the real
property that passed to Woods outside of the estate.” Id. In other words, you’re getting
the property, why would you think you should get it free and clear as well? However,
remember that the indebtedness was personal to Blalock and not Woods and only
against the real property of Woods and not Woods personally.

not the vice-skip but rather just the “second” (the only position without a second name such as “lead,” “vice-skip”
and “skip,” second is just “second”). The vice-skip is the “third.” The “skip” delivers the last two rocks of the end
and also tells the sweepers when to sweep. When you hear someone yelling “Hard!” “Hurry Hard!” “Whoa!” or
“Easy!,” that’s usually the skip shouting out the directions or what to do and when to do it.
84
In other words, old, weak and eccentric are exactly the kind of people that we want making wills.
85
Indulging in mere suspicion is something that nobody should ever get away with much less something for which
someone should be praised.
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The Lender on Blalock’s loan had taken both the interest of Woods and the
interest of Blalock. Cf. Biggers v. Crook, 283 Ga. 50, 51-53(1)(656 SE2d 835)(2008).
However, only Blalock was the debtor on the loan. Stonecipher.
In other words, Woods had pledged her interest in her real property to secure
Blalock’s loan. We assume but do not know86 that Woods’ argument was that since the
debt was Blalock’s and not her own and since only Blalock had undertaken the
obligation to pay the loan (although Woods had pledged to secure the loan), the real
property should pass to Woods free-and-clear of the loan or that the loan should be paid
by the estate.
The Will provided “I direct that all debts, costs and expenses be paid out of the
Residuary Estate and not be paid out of, charged or apportioned to or contributed
by…any recipient or joint-owner of any property passing outside of this will.” So,
Blalock directed her estate to pay the debt out of the estate.
Poor Stonecipher not only doesn’t get the house but ends up having to pay the
loan off on the house she’s not getting out of the estate to which she was the residuary
legatee.
THE COMMON LAW DOCTRINE OF EXONERATION.
Exoneration provides that a beneficiary of a real property bequest may require
that the personal property of the Estate, primarily the residuary legatee, pay any
indebtedness secured by the real property unless the Will provides otherwise. Manders
If people were more willing to share their briefs like Monica Gilroy does, which are on the public record by the
way but cost .50 cents a page and a trip downtown to get if they are not volunteered, we would be able to know
such things for sure.
86
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v. King, 284 Ga. 338, 340 (667 SE2d 59 (2008).87 Under the doctrine, the estate would
“exonerate” the real property of the debt of the testator. In Manders, the property
transferred by joint tenancy with right of survivorship and thus outside of the estate.
Thus, the real property was not entitled to be exonerated by the personal property and
residuary estate.
Likewise, in Stonecipher, the real property transferred to Woods as joint tenant
with right of survivorship by operation of law. Normally, this would mean that while
Woods was not personally obligated on the debt, the property could be subject to the
debt and it would be up to the testator to decide whether the debt should be paid by the
estate or not. In this case, the testator decided that the debt should be paid by the
estate.
BIGGERS’ LEGITIMATE AND PROPER USES AND ITS EVOLUTION TO
STONECIPHER.
Biggers has only been cited in reported decisions four times (one of the times
being Stonecipher). It’s first reported use in an appellate decision was In NPA
Associates, LLC v. Estate of Cunning, the U.S. District Court for the Virgin Islands held
that the personal tax obligations of one Joint Tenant with the Right of Survivorship held
by the Internal Revenue Service and the Virgin Islands Bureau of Internal Revenue were
extinquished upon the death of one of the joint tenants. To reach this ruling, the Court
had to determine that the tax lien that had been filed (it wasn’t just a “tax obligation;” it
was a tax lien) was personal to interest of the deceased joint tenant rather than in rem

Strangely, Manders is issued the same year as Biggers and is even written by the same Justice as Biggers.
Manders came after Biggers, is a joint tenancy with right of survivorship case just like Biggers but doesn’t cite
Biggers or even mention it.
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against the property. Id., at 7-8. “Tax liens ‘cannot extend beyond the property
interests held by the delinquent taxpayer.’” Id., at 7 quoting United States v. Rodgers,
461 U.S. 677, 692 (1983). The District Court cited Internal Revenue Service Manual §
5.17.2.5.2.2(4) which states “In most states, if the individual, against whose property a
federal tax lien attaches, dies before any of the other joint tenants, then the lien ceases
to attach to the property…[S]tate law should always be consulted to determine whether
there is an exception to the general rule.” NPA Associates, at 8.
For purposes of state law, the District Court found that the remaining joint tenant
takes the deceased joint tenant’s interest in the property, not as successor to the
deceased joint tenant but rather pursuant to the terms of the conveyance which created
the joint tenancy. Id., at 8 citing Harms v. Sprague, 105 Ill.2d 215, 224, 473 N.E.2d
930, 934 (1984).
The NPA Associates court found differently when it came to private creditors,
however. BOTH of the joint tenants executed the mortgages and therefore the mortgage
continued to attach to the surviving joint tenants interest in both halves of the property
following the first joint tenant’s death. Id., at 8-9.
Accordingly, a creditor who claims to a joint tenant’s interest in real property who
did not get the other joint tenant on the hook, loses. A creditor who follows The First
Law of Banking,88 wins.

The First Law of Banking a/k/a “The Law of the Grab” is “Grab everybody you can at the outset and you can
always let people or interests loose later if it turns out you don’t need or want them.”
88
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The second case citing Biggers v. Crook was Cuneo about which we have written
and presented extensively here, 89 here,90 here91and here92.
The third case to cite Biggers v. Crook was a Georgia Supreme Court case in July
of 2016 entitled Reed v. McConathy, 299 Ga. 471, 788 S.E.2d 769 (2016). We wrote
about Reed v. McConathy here93 and here.94
Accordingly, it’s as if Biggers v. Crook was living a double life with a just and
proper “first family” and a seedy and untoward “second family” relating to the “deed to
secure debt is not a real property interest” blasphemy.

See Remember the name Cuneo. You will hear it again 2 UNDILUTED CLARITY (May 29, 2015) reviewing
Bank of America v. Cuneo, A14A1564 (May 29, 2015). Barnes, P. J. writing for Boggs and Branch, JJ
90
Don’t give up on a title error until you have considered Equitable Reformation and Declaratory Judgment
where a Deed Under Power has already been delivered 5 UNDILUTED CLARITY (January 10, 2018) reviewing Black
v. Nationstar Mortgage LLC, A17A1587 (January 10, 2018) Barnes, P.J. writing for McMillian and Mercier, JJ.
91
2015’s Cases that will be known by one name: Johnson, Cuneo, Mullins, SFG Ventures, Clark, Caraway (with
special cameos by Reese and Jesinoski and Ames) presentation to 2016 Real Property Law Institute.
92
Court of Appeals issues a once in a lifetime clarification on everything involving hazard insurance from a
transactional attorney’s point of view 5 UNDILUTED CLARITY (June 1, 2018) reviewing Auto-Owners Insurance
Company v. Hale Haven Properties, LLC, A18A0132, A18A0134 (June 1, 2018); Bank of America, N.A., v. Hale Haven
Properties, LLC, A18A0133 (June 1, 2018); Hale Haven Properties, LLC v. Bank of America, N.A. A18A0147 (June 1,
2018). Miller, P.J. writing for Andrews and Brown, JJ.
93
This is why we have Continuing Legal Education requirements; because I sure didn’t know this (or if I knew it, I
forgot it twenty five years ago) 3 UNDILUTED CLARITY (July 8, 2016) reviewing Reed v. McConathy, S16A0326 (July
8, 2016)(Hines, P.J. writing for the Court).
94
While breaking up is hard to do, it’s impossible to do if you are still joint tenants with the right of survivorship.
4 UNDILUTED CLARITY (October 2, 2017) reviewing Vargo v. Adams, S17A1302 (October 2, 2017)(Benham, J. writing
for the full court).
89
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BIGGERS V. CROOK USED LIKE A SHARP KNIFE IN THE HANDS OF AN
EXPERT CHEF.

Through this “double life” paradigm, we can present to you a proper use of
Biggers v. Crook. Assume the following facts:95 Stan Softkwic, from all outward
appearances, was an upstanding family man and pillar of his community. Mr. and Ms.
Softkwic lived in a Buckhead condo which they bought for cash many years ago and
therefore the condo has appreciated substantial equity.
Unbeknownst to his wife and family and even his close friends, Stan was addicted
to gambling. Mr. Softkwic’s gambling losses mounted and several casinos obtained
judgments against him for debts which he owed the casinos. He never told his spouse
about the gambling or the debts and since he pretty much always lost there was never
any gambling income to report. One day, Mr. Softkwic was killed in a tragic one-car
accident on a clear day with the sun shining, unlimited visibility and dry roads.
As the grief-stricken family was returning from Stan’s funeral, they were met in
the driveway of the condo building by an attorney representing Bellatrix casino who
claimed to have recorded judgment liens on behalf of Bellatrix against Mr. Softkwic in
the amount of several hundred thousand dollars. “I guess you could say that we’re coowners of the house with you.” said the Bellatrix’s attorney with a wicked, knowing,
condescending snarl disguised as a smile. “As your co-owners we’re going to sell the
property and if you don’t agree, we’ll just file a partition action and get a Judge to order

Any similarities to persons living or dead are completely coincidental as I’ve been teaching the gambling debt
part of this story on “JTWROS Night” for over 25 years.
95

95

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
261 of 808

the property to be sold. Either way, if I were you, I’d be looking at moving out pretty
soon.”
The grief stricken widow who was terrified that she was about to be a homeless
grief-stricken widow shared her story with a family friend who recommended a real
estate attorney. “At least see what the attorney has to say. Don’t just take the Bellatrix’s
word for it” said the friend. As Ms. Softkwic made the appointment with the attorney’s
office, a sharp paralegal requested that Ms. Softkwic look for the vesting deed and bring
it to the appointment if she could find it.
During the meeting with the real estate attorney, Ms. Softkwic handed over the
deed which she retrieved from the safe deposit box just before the attorneys from the
Bellatrix arrived with a Court order allowing them to repossess all personal property of
Mr. Softkwic. They were immediately followed by agents for the Internal Revenue
Service and the Georgia Department of Revenue pursuing tax liens which were against
Stan personally and solely.96
“Ms. Softkwic,” the attorney began “this deed says that you and Stan were vested
with the condo as Joint Tenants with Right of Survivorship. Do you know what that
term means?”
“No. I’m afraid I don’t. Stan did everything with regard to the condo. What does
Joint Tenants with Right of Survivorship mean?”

96

Don’t ask me how that came about, just accept it.
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“It means that Stan’s interest in the property vested in you at the moment of his
tragic demise. You are the owner of the condo.”
“But what about the Bellatrix and the IRS and the Department of Revenue?” a
worried Ms. Softkwic asked.
“Well, a case called Biggers v. Crook just came out from the Georgia Supreme
Court and they were talking about it at the big real estate attorney meeting that we have
every year called the Real Property Law Institute. I’ll have to get out my notes from that
RPLI and also see if I can take a look at the written materials; but I’m pretty sure that
they said that the case means that you own 100% of the condo free and clear from the
claims of the Bellatrix casino as well as any other judgment creditor who only had a
judgment against Stan.”
“Surely you can’t be serious!” Ms.Softkwic exclaimed.
“Well, my name’s Deb and not Shirley, but I am serious. My sister Teri is also an
attorney and with your permission I’ll check with her as well to see what’s she’s got
about that case. I know she did some research on that case. Maybe she’s even got the
written materials from that seminar. I’ll call you tomorrow.”
The next day, the attorney did call Ms. Softkwic. “Ms. Softkwic, I checked my
notes from that year’s RPLI and my sister provided me with the written materials from
the seminar. Here’s what I wrote down “Case of first impression. DSD grant doesn’t
break four unities creating JTWROS.”
“Okay what does that mean?” asked Ms. Softkwic.
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“It means that the Supreme Court ruled that a deed to secure debt to real
property executed by only one joint tenant is extinguished upon the death of the
grantor. Even though this sounds counterintuitive and contrary to equitable principals,
the Supreme Court of Georgia said that the lender’s security interest in the property is
not protected even just as to the extent of the grantor’s interest.”
“Okay what does that mean?” asked Ms. Softkwic without any hint of irony.
“Because Stan’s interest in the property terminated upon his death, his death also
extinguished the security interest held by Bellatrix through their judgment liens.”
“So, I don’t have to sell the house?” ask Ms. Softkwic in disbelief.
“Not only do you not have to sell the house, you own the house 100% free and
clear of any creditor of Stan.” said the attorney as she reached for a box of tissues for Ms.
Softkwic (and very subtly herself). “Unless Stan’s Last Will and Testament specifically
said that his existing personal debts were to be paid out of his estate, no payments are
due to the Bellatrix at all.”
“Stan didn’t have a will.” Ms. Softkwic then added, “By the way, do you have a
document shredder here in your office?”
Taken aback, the attorney responded “Ms. Softkwic, as an officer of the courts,
including the Probate Court, I must advise you that anyone in possession of a Will must
present it to the Probate Court at the earliest possible opportunity and may not hide or
destroy it.”
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Taken aback herself, Ms. Softkwic replied, “Oh, no, no, no Dear. I just want to
shred the business card and demand letter from this deplorable casino lawyer to show
my contempt for both him and the casino.”
Both ladies then shared well deserved tears and laughs of relief and satisfaction.
THE REASON WHY THE BIGGERS V. CROOK COURT HAD TO DO WHAT
IT DID ON THE PART OF THE CASE THAT GETS ALL OF THE CITES.
In addition to the magic words of “joint tenancy with right of survivorship,” a
JTWROS has to be created with the “Four Unities.” The four unities are: The joint
tenancy must be created at the same time (the Unity of Time), in the same deed (the
Unity of Title), in the same type of interests for the same duration (the Unity of Interest)
and must extend to possession of the entire tract (the Unity of Possession).
These two requirements are to distinguish the joint tenancy with right of
survivorship from the default form of co-ownership, to wit – tenancy in common. A
joint tenancy with right of survivorship is remarkably similar to a tenancy in common.
It is freely transferable without restriction. It is freely subject to the claims of the joint
tenant’s creditors without restriction. One joint tenant cannot adversely possess against
the other joint tenant, just like tenants in common. It is, however, obviously not
inheritable.
Any breach of the Four Unities breaks the joint tenancy with right of survivorship
and turns it into a tenancy in common. Subjecting a joint tenant’s interest to the claims
of the joint tenant’s creditors, for example, a judgment lien or a tax lien does not break
the Four Unities. However, a transfer of a joint tenant’s interest in the FEE separates
the Four Unities and breaks the joint tenancy with right of survivorship. For example, if
99
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A and B are joint tenants with right of survivorship and B transfers B’s interest to C,
then the Four Unities are broken and A and C hold as tenants in common. A and C
could, if they wanted to, recreate the Four Unities and deed the property from
themselves as tenants in common to themselves as joint tenants with right of
survivorship. In other words, a limited warranty deed from A & C to A & C as joint
tenants with right of survivorship would re-establish the Four Unities and recreate the
joint tenancy.
So, there’s the problem that the Biggers court faced. If a deed to secure debt
broke the Four Unities, then the owners are tenants in common and the TIC’s interest is
transferred either outright by deed or through testamentary bequest or inheritance
subject to the creditor’s claim. If a deed to secure debt did not break the Four Unities,
then the owners remain joint tenants with right of survivorship and the creditor’s claim
is defeated if that creditor’s debtor is the first of the joint tenants to pass away. The
framework within which to resolve this question was provided by the Joint Tenancy
statute O.C.G.A. § 44-6-190 which states that a joint tenancy “may be severed as to the
interest of any owner by the recording of an instrument which results in his lifetime
transfer of all or a part of his interest.”
The particular question in Biggers v. Crook involved a contest between the sister
of the decedent, the widow and the widow’s sister as to the Biggers family homestead.
The sister held the other interest as a joint tenant with right of survivorship. The widow,
despite a pre-nuptial agreement that the property remained the sole and separate
property of the decedent, claimed the decedent’s interest in the property as either Year’s
Support or her’s by inheritance as the decedent’s spouse. The widow’s sister claimed an
100
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interest in the property through a $12,000 deed to secure debt (the court does not
venture a guess as to whether the sole purpose of the $12,000 deed to secure debt was to
bust the Four Unities as an insurance policy in case the attack on the pre-nuptual
agreement failed or to add support to the widow’s claim for Year’s Support).
If the security deed was deemed to break the four unities, then Biggers and his
sister held as tenants in common and Biggers’ interest would be subject to the widow’s
claim for year’s support and the widow’s sister’s claim under the deed to secure debt.
The other joint tenant, the sister of the decedent, did not know of the deed to secure
debt although it was presumably recorded and thus she was deemed to have had
constructive knowledge as a matter of law.
Thus, in Biggers v. Crook the Supreme Court “…ruled that a deed to secure debt
to real property executed by only one joint tenant is extinguished upon the death of the
grantor, and the surviving joint tenant becomes vested with the unencumbered fee
interest.” Quiet Title; Joint Tenancy; Security Deed reviewing Biggers v. Crook, 283 Ga.
50, 656 S.E.2d 835 (2008) p. 85.
It probably would have been better had the Biggers court simply said that the
joint tenancy with right of survivorship is established in the vesting deed and therefore
any subsequent claim by a creditor whether a real property transfer or not is subject and
subordinate to the right of survivorship feature. The reason that they couldn’t was, of
course, any transfer of a real property interest (subordinate or not) breaks the Four
Unities and converts to a tenancy in common. Accordingly, a limited warranty deed to a
new owner or a deed to secure debt to a lender both would have the exact same effect of
busting the Four Unities and creating a new tenancy in common.
101
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In which case, there would have been no solution to the Biggers problem other
than to suggest that the Georgia General Assembly might want to fix the problem for the
next case.
So, the Biggers court ended up intending to say (without really saying it) is that
the difference between breaking the four unities with a limited warranty deed and not
breaking the four unities with a deed to secure debt is that in the limited warranty deed,
the grantor does not retain any of the fee while with a deed to secure debt, the grantor
does not fully part with the fee; but rather retains the equity of redemption. This is also
different than with a fee simple determinable or a fee simple on a condition subsequent
because either though both of those estates include a possibility of reverter, it is not
currently held like the equity of redemption (of course, even then we would have the
problem in the statute of “part of the [grantor’s] interest”).
THE GENIUS OF HOW JUDGE MCFADDEN AND JUDGES RICKMAN AND
MARKLE FINALL DEAL WITH BIGGERS.
Judge McFadden, in one citation of Undiluted Clarity, shows bank lawyers how to
deal with Biggers v. Crook.
In fact, it’s so awesome, we’re going to repeat it here in full:
See Manders v. King, 284 Ga. 338, 340 ft. 2 (667 SE2d 59
(2008)(title to property that is the subject of a joint tenancy
with right of survivorship ‘vests in the survivor immediately
at the death of the joint tenant and is never a part of the
estate”). That property, however, was subject to a deed to
secure debt that encumbered both Wood’s and Blalock’s
interests in the property because it was executed by them
both, cf. Biggers v. Crook, 283 Ga. 50, 51-53(1)(656 SE2d
835)(2008), but which secured a loan for which only Blalock
was liable.
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Id. Like an “easter egg” hidden in a movie and noticeable only to the most sharp-eyed
fan, Judge McFadden cites two cases decided in the same year by the same judge and
couples that reference with a cf. “compare negatively” thrown in for Biggers v. Crook.
Mic drop.
Accordingly, the way to handle Biggers v. Crook is to “string cite” a series of cases
for the proposition that a grant of a deed to secure debt is an outright transfer of a real
property interest (there’s probably more citations available for this proposition than
there are stars in the heavens) followed by a cf. “compare negatively”97 reference to

In our write up on Ames v. JP Morgan Chase Bank, S15G1007 (March 7, 2016), we noted that Justice Nahmias
had included a reference to Johnson in the Ames decision and that he had used the negative treatment citation of
“.cf” instead of the usual “compare.” Georgia Supreme Court confirms that Borrower has no standing to
challenge foreclosure based on error in assignment absent actual damages; Johnson sporting “laser dot.” 3
UNDILUTED CLARITY March 8, 2016 reviewing Ames v. JP Morgan Chase Bank, S15G1007 (March 7, 2016). Indeed,
Justice Nahmias commented that the Georgia Supreme Court HAD indeed used the “.cf” reference for Johnson in
Ames as a signal that the Georgia Supreme Court was leaving open the question of standing where the borrower
alleged that the loan had been paid off “noting that the Ameses had not alleged that they did not remain subject
to the security deed on their property.” Georgia Supreme Court reverses Court of Appeals on very narrow
grounds in quiet title of assigned deed to secure debt case; gently advises Court of Appeals to beware of
deciding cases on the basis of “murky factual record” 3 UNDILUTED CLARITY (October 31, 2016) reviewing Bank of
America, N.A. v. Johnson S15G1878 (October 31, 2016)(Nahmias, J. for the unanimous Court). Our excited calls for
Johnson to be overruled by the Georgia Supreme Court can be found in Johnson: It’s like Reese déjà vu all over
again 2 UNDILUTED CLARITY (July 14, 2015) reviewing Johnson v. Bank of America, A15A0688 (July 14, 2015)( Branch, J.
writing for Andrews, P.J. and Miller, J.). Our calls for the case to be reversed were also presented to the Real
Property Law Institute in 2015’s Cases that will be known by one name: Johnson, Cuneo, Mullins, SFG Ventures,
Clark, Caraway (with special cameos by Reese and Jesinoski and Ames)(“Will a Georgia Supreme Court reversal in
Johnson be one of next year’s ‘Cases that will be known by one name?’”). Indeed the Georgia Supreme Court’s
reversal of Johnson earned a CASE OF THE YEAR – “ALMOST ANOTHER REESE” DIVISION at the 2017 RPLI in 2016’s
Cases that will be known in 2017 by one name: Nemchik, RM Kids, Sager, Johnson and Mbigi (with a special
appearance by York).
97
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Biggers v. Crook. It’s so simple now that Judge McFadden has done it but for more
than a decade it was like “Where’s Waldo?” where finding Waldo is so very easy only
once you know where he is and so very hard before that.
CONCLUSION
A hard outcome for poor Stonecipher.
No house and the loan on the house has to be paid from the estate of which
Stonecipher is the residuary legatee (although she does get to be executor, so at least she
gets the executor’s fee on the house loan that she pays off). In other words, devoted
caretaking might have just become even more thankless.
Stonecipher stands for the proposition that a direction in a will that a particular
debt be paid controls even if the debt relates to real property that passes outside the
estate through a joint tenancy with right of survivorship.
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JOINT TENANT WITH RIGHT OF SURVIVORSHIP SCORECARD
AFTER STONECIPHER

Joint Tenants with Right of Survivorship cannot seek partition. Reed v. McConathy,
S16A0326 (July 8, 2016) Hines, P.J. writing for the full court.
Joint Tenants with Right of Survivorship are not required to be married, although they
are required to be humans. Vargo v. Adams, S17A1302 (October 2, 2017) Benham, J.
writing for the full court.
If property is vested in joint tenants with the right of survivorship and only one half is
encumbered and the other half is unencumbered, the death of the debtor joint tenant
perfects the interest of the other joint tenant in the entire property free and clear of the
subordinate deed to secure debt interest of the lender. Bank of America v. Cuneo,
A14A1564 (May 29, 2015)(Barnes, P. J. writing for Boggs and Branch, JJ.)
Tax liens cannot extend beyond the property interests held by the delinquent taxpayer.
Further, “…when property is held in joint tenancy with a right of survivorship, liens
issued against a deceased joint tenant’s interest in the property are extinguished when
the deceased joint tenant dies and any other living joint tenants succeed to [the
deceased joint tenant’s] share.” NPA Associates, LLC v. Estate of Cunning Civil No.
2013-100 in the District Court for the Virgin Islands Division of St. Thomas and St. John
(October 17, 2014).
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If the testator specifically directs in the Will that personal debts be paid out of the estate,
especially the residuary estate, then the loan on the property must be paid from the
estate even though the property would have otherwise transferred to the other joint
tenant with right of survivorship free and clear of the mortgage. Woods v. Stonecipher,
A18A2104 (February 22, 2019) McFadden, P.J., writing for Rickman and Markle, JJ.
If you have a claim against only one joint tenant’s interest, act quickly and foreclose on
that interest so that you become an owner rather than just a lien creditor before your
joint tenants dies, or go and get the other joint tenant. Biggers v. Crook, 283 Ga. 50, 5153(1)(656 SE2d 835)(2008)

###
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CASE OF THE YEAR: White v. Gens, A18A0992 (October 24, 2018). Ray, J. writing
for McFadden, P.J. and Rickman, J.

STANDARD FACTS:
April Gens took out a secured loan in 1999. Id., at 3.
April Gens later took out a second secured loan in 2001. Id.
The collateral for the 1999 loan included “4.3 acres of land, including all of what
was later designated as Lot 7.” Id.
April Gens filed for bankruptcy. Id.
The Bank foreclosed.
The Bank cancelled the first security deed.
The Bank conveyed the property to a purchaser using the 2001 security deed
description of Lot 7.
The purchaser from the Bank constructed a house for $360,000.00. Id.
The purchaser from the Bank sold the house to White for $585,000.00. Id. at 5.
The White family lived in the house for six and half years without anyone causing
a fuss. Id., at 5-6.
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NON-STANDARD FACTS:
The legal description for the security deed for the 2001 loan “mistakenly provided
a description for only part of Lot 7, which consisted of a 150-square foot access strip
used for boat-docking privileges.” Id.
The deed from the Bank into White’s predecessor and the deed from White’s
predecessor to White carried forward this same mistake which had been contained in
the 2001 loan. Id., at 4.
Accordingly, White only “owned” a 150-square foot access strip for boat-docking
privileges and not the property where White’s house was located.
THE POSTURE OF THE CASE:
April Gens sued to quiet title “asserting that she was the legal owner of Lot 7
because the deed to White only conveyed a ‘part of Lot 7.’” Gens v. White, 791 S.E.2d 48
(2016)(Thompson, Chief Justice writing for Benham, Melton, Nahmias, JJ. Judge David
Todd Markle and Judge William G. Hamrick concurring. Hines, P.J. and Blackwell, J,
not participating).
Shortly after filing suit, April Gens died and the Nicholle Gens as the
administrator of April Gens’ estate took over the case. Id.
A special master found that Gens was equitably estopped from claiming title to
Lot 7 and therefore White was entitled to the disputed property. Id.
The Trial Court agreed, relying on Mitchell v. Mitchell, 274 Ga. 633, 634, 555
S.E.2d 436 (2001).
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Gens appealed, arguing that Mitchell did not apply because Mitchell was a case
where siblings (all of whom were passed down property from their father) assisted their
brother in constructing a house on the wrong property and then sued the brother to get
the property back. A jury awarded the brother the property on which the house was
constructed “pointing out that the parties were not equally blameless because, among
other things, the siblings helped [the brother] build the house and made no complaint
about its location until their father died.” Id.
As a result, in Mitchell, the siblings were equitably estopped.
HOWEVER (and it’s a big however because it’s in all caps), in the present case,
the Georgia Supreme Court found that Gens had made no representations (or
misrepresentations) as to White. Id. (“…Gens took no action to lead White to believe
he was entitled to the disputed property.”). Indeed, Gens made no misrepresentations
(or mistaken representations as in Cuneo) as to the Bankruptcy Court or the Creditors
(secured or unsecured) in the bankruptcy court action. Accordingly, the Georgia
Supreme Court reversed the trial court and sent the case back to the trial court to
examine White’s claim for reformation on the basis of mutual mistake rather than
equitable estoppel.

UNDILUTED CLARITY ON MUTUAL MISTAKE AND REFORMATION.
Judge Ray began with Undiluted Clarity on Mutual Mistake. “If the form of
conveyance is, by accident or mistake, contrary to the intention of the parties in their
contract, equity shall interfere to make it conform thereto.” O.C.G.A. § 23-2-25.
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Judge Ray then continued on with Undiluted Clarity on Reformation. “Where
reformation is sought on the ground of mutual mistake, it must, of course, be proved to
be the mistake of both parties.” White v. Gens, at 4 quoting Cuneo at 78(2).
Judge Ray and the Court concluded that the trial court had been mistaken in
basing its determination of equitable reformation on the lack of proof as to how and why
the mistake had been made. Id. at 6. In essence, the trial court had said (we’re
paraphrasing here): “How are we to determine if the reformation is equitable if we don’t
know how or why the mistake was made in the first place?”
Judge Ray had two answers to this point. First, “where the mutuality of the
mistake was sufficient or was undisputed by the evidence, we have consistently held that
the cause of the mistake is immaterial so long as the mistake is common to both parties
to the transaction and the non-complaining party will not be prejudiced by the
reformation.” Id., citing Cuneo at 78-80(2). Second, it is possible to demonstrate
“mutual mistake” by clear and undisputed evidence of “mistaken belief” rather than
requiring the act to be a mutually mistaken act undertaken by both parties together.
Evidence of April Gens’ belief that she had parted with all of her interest in Lot 7
rather than just the boat ramp was demonstrated by:
Nicholle Gens testimony that April Gens believed that all of her interest in Lot 7
had been lost as a result of the bankruptcy and foreclosure. Id., at 5.
April Gens took no action to stop the sale of Lot 7 to White’s predecessor. Id., at
6.
April Gens took no action to stop the sale of Lot 7 to White.
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April Gens took no action to stop the construction of the White’s house on what
would have been “her” property.
April Gens took no action until after six and a half years to stop White’s
occupancy of the house on “her” property.
A second point which seems to have been suggested by Gens was that she took no
part in the (mis)representation of any facts to White and that White was free to
determine from White’s own title examination that there was a mistake in the legal
description.
Evidence of Gen’s actions that she had parted with all of her interest in Lot 7
rather than just the boat ramp was demonstrated by:
Gens intended to grant her interest in Lot 7 as collateral for the 2001 loan and
thus she “participated” in the 2001 security deed.
Gens, in her bankruptcy, listed the 1999 and 2001 security deeds as being secured
by properties which were to be surrendered, “thereby surrendering all of her ownership
interest in Lot 7 to her creditor in the bankruptcy proceedings.” Id. at 3.
Although the Court did not mention it, the Deed under Power was undertaken by
and through a Power of Attorney granted by Gens in the Security Deed and thus was
also an action taken part by Gens by and through her attorney the Bank. Accordingly,
the mistake in the Deed under Power was indeed Gens’ mistake (or at least attributable
to Gens).
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THE TWO TAKEAWAYS FROM WHITE V. GENS OF INTEREST TO REAL
ESTATE PRACTITIONERS
Aside from being an important re-statement and clarification of the law of mutual
mistake, reformation and quiet title, White v. Gens offers up two important practice
lessons.

1.0

Simply copying that which has gone before is not always a safe
harbor.

While it is tempting to buy into the belief that the safest course of action is to
simply copy that which has gone before, White v. Gens suggests that each attorney
should always independently review the legal description and make the attorney’s own
determination as to whether the conveyance matches the intentions of the parties in the
present transaction. While an attorney executed and presented a scrivener’s affidavit
that the 2001 Security Deed did not match the parties intentions, there were at least
three other interactions where the mistake was repeated, to wit – (1) the Deed Under
Power (including the foreclosure ad we assume); (2) the deed from the Bank to White’s
predecessor and (3) the deed from White’s predecessor to White. Accordingly, while it
feels like a “safe harbor” to copy exactly what’s gone before, it’s not always so.

2.

The scrivener’s affidavit carried the day.

I don’t know of any attorney who likes to make mistakes. I don’t know of any
attorney who is even ambivalent about making mistakes. Indeed, I think that the worst
day of every attorney’s career is the day that the attorney realizes that the attorney has
made a mistake. But mistakes are inevitable. Mistakes are simply a part of being
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human. Anytime a human is involved in an undertaking, there is the chance of “human
error.” It is not possible to separate oneself as a human from others by not making
mistakes. The time that we separate ourselves is what we do once there’s been an error.
Here, the closing attorney for the Bank submitted a scrivener’s affidavit that both
the Bank and the borrower “intended to secure the 2001 loan with all of Lot 7, not just
the part of Lot 7 that was described in the 2001 Security Deed.” Id. at 5. It is a very
important lesson to see what the Court did next. After indicating that the closing
attorney submitted in an affidavit that the closing attorney was the one who had
prepared the 2001 Security Deed, that the 2001 Security Deed contained a scriveners
error in the description of Lot 7 and that both the Bank and the Borrower intended to
convey “all of Lot 7, not just the part of Lot 7 that was described in the 2001 Security
Deed…” the Court concluded that this satisfied the burden of White. In a three sentence
paragraph, the Court stated (1) that the closing attorney submitted a scrivener’s
affidavit, (2) that the scrivener’s affidavit stated the parties’ true intentions and (3) that
this satisfied the burden of proof. “Thus, White has satisfied his burden on summary
judgment establishing the existence and the mutuality of the mistake in the legal
description of Lot 7 that was provided in the 2001 Security Deed.” Id.
As an important aside, it is important not to take this point too far. The
undisputed evidence backed the scrivener’s affidavit and therefore the affidavit
confirmed all of the other undisputed evidence. Indeed, there was no evidence to
support a contrary conclusion according to the Court. The affidavit also matched with
common sense. Nobody actually believed that anybody intended to build a $380,000
house on a 150 square foot boat access. Finally, it is important to remember that this
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was an equitable reformation and not an action at law. Accordingly, there is absolutely
no question that the scrivener’s affidavit helped the Court reach what it considered the
proper and just resolution.
Accordingly, scrivener’s affidavits are not magic. They are not to be given out
lightly. But maybe they shouldn’t always be refused as a matter of course either.
Sometimes, just sometimes, they might just help the Court get to the intentions of the
parties after all.
CONCLUSION
The Court concluded that since the undisputed scrivener’s affidavit “…along with
the other undisputed evidence…establishes that there was a mutual mistake in the legal
description of Lot 7 in the 2001 Security Deed and that the true intention of the parties
was for the Bank to loan funds to April Gens and to take a security interest in the
entirety of Lot 7, the cause of the mutual mistake is immaterial.”
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What is a “Blockchain” or “Distributed
Ledger”?
A distributed ledger is a shared
database distributed across a
network.
Often, all participants have their
own identical copy of the ledger,
with changes to the ledger
reflected in all copies in “real time.”
A blockchain is a permanent
record of transactions in a
network.
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What is “Cryptocurrency”?
• Representation of value
on a blockchain
• Mining vs. Minting
• Currencies, Platforms &
Applications
• Consensus Algorithms

3

So What?
Benefits
•Decentralization
•Security
•Immutability
•Trust
•Privacy
•Increased
transaction
speeds

Transfer – Today

Transfers – with Blockchains

•Cost reduction
•Data Integrity
•Quality
assurance
•Automation

Clearing
House

Legend

Financial
Institution

Custodian

Transaction
Ledger

Custodian

Source

Destination
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So What?
Applications
•
•

Real Estate
Supply Chain

•

Money/Payments

•
•

Smart Contracts
Social Media

•

Digital Rights Management

•
•

IoT
Everything…
5

General Legal Considerations
•Securities Laws
•Smart Contracts
•Data Privacy/Security (e.g.
GDPR)
•DMCA-type safe harbors
•Systems and products without an
“owner”
•Tax Implications
•Money Transmission
6
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Real Estate Implications
•Title Records
•Land Registry
•Property Data / Property
Search
•Efficiency of Transactions /
Reduced Costs
•Transparency
•Security of Transactions
•Property Management
7

Real Estate Implications (Cont.)
•Financing and Payments
•Real Estate Investment /
Fractal Ownership
•Other Smart Contracts
•Rental Agreements and
Payments
•Open Houses / Showings
•Due Diligence and Financial
Evaluation
8

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
285 of 808

Blockchain and Crypto Projects in
Real Estate
Examples:
• Atlant
• Propy
• Ubitquity
• Bee Token
• Rentberry
9

Questions?
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RESIDENTIAL REAL ESTATE
CLOSING PROCEDURE RESOURCE GUIDE
INTRODUCTION AND ACKNOWLEDGEMENTS
The Ethics Committee and Residential Committee wish to express gratitude and great
respect in recognizing Robert B. Brannen, Jr., Gayle Y. Camp, Vanessa E. Goggans,
Dawn M. Lewallen, Peter Lawrence Lublin and Jeffrey H. Schneider. Each of these
attorneys worked tirelessly in the drafting of the original Residential Real Estate Closing
Procedure Handbook (hereinafter, the “Original Handbook”). The Original Handbook
was first completed and adopted by the Executive Committee of the Real Property Law
Section of the State Bar of Georgia in 2012.
The Original Handbook was updated as the Residential Real Estate Closing Procedure
Resource Guide (hereinafter, the “Resource Guide”) in 2019 by members of both the
Ethics Committee and Residential Committee 1 to include references to additional
resources and updated Federal and State laws. The Resource Guide (including any
amendments, supplements, modifications and restatements, from time to time) is
designed and intended only to serve as a reference guide for the Georgia residential
closing attorney as to those currently available resources which may be useful in the
residential real estate closing practice.2 It contains some references and information as
to the practitioner’s ethical and professional responsibilities, but is not an exhaustive list,
compilation or summary of Georgia law regarding residential real estate closings. No
single resource can address all situations which might arise in residential real estate
closings. The Resource Guide is also not intended to replace the Georgia Title
Standards or an opinion or requirement from a title underwriter. Furthermore, the
Resource Guide is not to intended to be the basis of civil liability, to create a presumption
that a legal duty has been breached or to give rise to a cause of action.
The tasks involved in handling residential closings in Georgia must be performed or
supervised by a licensed Georgia attorney and completed in accordance with applicable
law.
Throughout this Resource Guide, references are made to the following sources of
guidance to attorneys and others seeking direction in handling residential real estate
closings in Georgia:
•

Georgia Rules of Professional Conduct (“Rules,” or, individually (“Rule”)

•

Formal Advisory Opinions of the Formal Advisory Opinion Board, State Bar of
Georgia (“Formal Advisory Opinions”)

Special thanks are extended to these attorneys for their contributions to the updating of this Resource
Guide: Deborah S. Bailey, Wallace Bonner, Michael E. Fowler, Vanessa E. Goggans, Stuart S. Gordan,
Cate Hoskins, Andrew Johnson, Beth Jones, Phillip D. Wilkins and Triece Gignilliat Ziblut.
1

Including, without limitation, primary and subordinate financing, refinances, HELOC loans and
assumptions.
2
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•

Advisory Opinions of the Standing Committee on the Unlicensed Practice of Law,
State Bar of Georgia (“UPL Advisory Opinions”)

•

Opinions or Orders of the Supreme Court of Georgia rendered upon review of
Advisory Opinions

•

Official Code of Georgia Annotated (“O.C.G.A.”)

•

Georgia case law

The closing of a real estate transaction in Georgia constitutes the practice of law.3 This
was the conclusion of the Supreme Court of Georgia in Formal Advisory Opinion No. 865, issued by the Supreme Court on May 12, 1989,4 when considering whether an attorney
may delegate the “closing” of a real estate transaction to a nonlawyer. In its decision,
the Supreme Court noted that O.C.G.A. §15-19-50 defines the “practice of Law” to include
“conveyancing,” “the giving of legal advice,” and “any action taken for others in any matter
connected with the law, and went on to define “closing” to include “the entire series of
events through which title to the land is conveyed from one party to another party…” “In
Formal Advisory Opinion 00-3, the Supreme Court restated its view that the real estate
closing is a continuous, interconnected series of events. The Court made it clear that
…’[t]he lawyer must be in control of the closing process from beginning to end.’”5 Finally,
in Formal Advisory Opinion 13-1, the Supreme Court confirmed that lawyers may not
ethically conduct so called “Witness Only” closings.6 While the Supreme Court had not
previously explicitly enumerated what “series of events” comprise a closing, the Opinion
indicated that these events may include, but are not limited to:
“(i) rendering an opinion as to title and the resolution of any defects in marketable title;
(ii) preparation of deeds of conveyance, including warranty deeds, quitclaim deeds, deeds
to secure debt, and mortgage deeds; (iii) overseeing and participating in the execution of
instruments conveying title; (iv) supervising the recordation of documents conveying title;
and(v) in those situations where the Lawyer receives funds, depositing and disbursing
The Unlicensed Practice of Law Department, State Bar of Ga, handles complaints regarding the conduct
by non-lawyers of closings in Georgia, and can be reached at (404) 527-8769 or (800) 334-6865. A
standard UPL complaint form is attached hereto at the end of Appendix 3, and is also available at the
website of the State Bar of Ga under Committees, Programs & Sections (choose the Programs tab), as is
further information regarding the unlicensed practice of law. Per the website of the State Bar of Ga,
http://www.gabar.org, the Unlicensed Practice of Law Department addresses the investigation and
prosecution of UPL in Georgia, and the Standing Committee on the Unlicensed Practice of law “investigates
and diligently inquires into the unauthorized practice of law by law agencies and other unauthorized
persons, specifically including any person not an active member in good standing of the State Bar, and the
participation of lawyers therein, and proper methods for the prevention thereof.”
3

Prior to 1986, advisory opinions were drafted and issued by the State (Bar) Disciplinary Board, and were
not reviewed or issued by the Supreme Court. In 1986, the State Disciplinary Board was divided into three
parts, the Investigative Panel, the Review Panel, and the Formal Advisory Opinion Board. Since 1986,
advisory opinions have been drafted and promulgated by the Formal Advisory Opinion Board. From 1986
through 2002, every Formal Advisory opinion issued by the Formal Advisory Opinion Board went to the
Supreme Court for review and either modification, ejection, or approval. Since 2002, opinions issued by
this Board are only reviewed by the Supreme Court on a petition for discretionary review or sua sponte.

4

5

State Bar of Ga. Formal Advisory Op 2003-2; State Bar of Ga. Formal Advisory Op 00-3 (2000).

6

In re Formal Advisory Opinion No. 13-1, 295 Ga. 749, 763 S.E.2d 875 (2013).
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those funds in accordance with Rule 1.15(II). Even if some of these steps are performed
elsewhere, the Lawyer maintains full professional and direct responsibility for the entire
transaction and for the services rendered to the client.”7
Additional basic guidance as to the practice of real property law in Georgia can be found
in the following resources:
•

Pindar’s Georgia Real Estate Law and Procedure with forms, by Daniel F. Hinkel
(6th ed. 2004) (“Pindar’s”).

•

Georgia Title Standards (2018). A copy is available at the website for the Real
Property Law Section of the State Bar of Georgia, http://garealpropertylaw.com at
the Resource Library tab.

•

Kaplan’s Nadler Georgia Corporations, Limited Partnerships and Limited Liability
Companies, by James S. Rankin and Elizabeth G. Rankin.

•

Collier on Bankruptcy, by Mark A. Broud, et al. (16th ed. 2009).

•

Scott and Ascher on Trusts, by Mark L. Ascher, Austin Wakeman Scott & William
Franklin Fratcher (5th ed. 2008).

The most important federal laws and regulations creating the legislative and regulatory
framework of residential real estate transactions are as follows:

7

•

The Real Estate Settlement Procedures Act of 1974 (“RESPA”) (12 U.S.C. 2601
et seq.), and its implementing regulation, Regulation X, commonly referred to as
“Reg X.”

•

The Truth in Lending Act of 1968, (“TILA”) (15 U.S.C. 1601 et seq.), and its
implementing regulation, Regulation Z, commonly referred to as “Reg Z.”).

•

The Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (Pub.L.
111-203, H.R. 4173, (“Dodd-Frank”), and its resulting 2013 Integrated Mortgage
Disclosure Rule Under the Real Estate Settlement Procedures Act (Reg X) and
the Truth in Lending Act (“Reg Z”) as amended, (TILA-RESPA Integrated
Disclosure Rule) (12 CFR 1024, 12 CFR 1026, 78 FR 79730), commonly referred
to as “TRID.”8

•

The Gramm-Leach-Bliley Financial Services Modernization Act of 1999, 15 U.S.C.
6801, 6809, 6821 and 6827 (“GLB Act”); and its implementing privacy rule, 16
C.F.R. part 313.

•

The USA Patriot Act of 2001, Pub. L. 107-56, H.R. 3162, 115 Stat. 272 (“Patriot
Act”).

In re Formal Advisory Opinion No. 13-1, 295 Ga. 749, 763 S.E.2d 875 (2013).

Effective Oct. 3, 2015 by direction in the Dodd-Frank Act and combining the Reg X and Reg Z disclosure
requirements (GFE, HUD-1, TIL) into the Loan Estimate and Closing Disclosure forms.
8
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•

The Bank Secrecy Act of 1970, 31 USC 5311 et. Seq (BSA), and its implementing
regulations found at 12 CFR 21.11 and 12 CFR 21.21.

Additionally, The Office of Foreign Assets Control (OFAC) pursuant to Executive Order
13224,9 is responsible for administering a series of laws and regulations that impose
economic sanctions against hostile targets to further U.S. foreign policy and national
security objectives. 10 Executive Order 13224 prohibits transactions with terrorist
organization(s) and all closing attorneys are required to comply with these measures by
searching the appropriate database for all parties in involved in every real estate
transaction.
A.SUPERVISION OF DELEGATED TASKS
The Georgia attorney must supervise the closing process and any non-lawyers assisting
in the performance of legal tasks related thereto. The closing attorney is responsible for
the “supervision and control” of non-lawyers 11 to whom tasks are delegated. 12
“Supervision of the work of a non-lawyer by the attorney must be direct and constant to
avoid any charges of aiding the unauthorized practice of law.”13 “With respect to a nonlawyer employed or retained by or associated with a lawyer, a lawyer having direct
supervisory authority over the non-lawyer shall make reasonable efforts to ensure that
the person’s conduct is compatible with the professional obligations of the lawyer.” 14
“Other persons may provide attorneys with paralegal and clerical services, so long as “at
all times the attorney receiving the information or services shall maintain full professional
and direct responsibility to his clients for the information and services received.”15
A closing attorney shall:
1.Maintain a direct relationship with the client.16
2.Supervise and direct the work delegated.17

9
Sanctions Actions Pursuant to Executive Order 13224. 81 FR 9200. This Executive Order was first
published on September 27, 2001 (66 FR 49079) and have been renewed every year since first ordered.

The Department of the Treasury Office of Foreign Assets Control (OFAC). OFAC Regulations For The
Financial Community, Government Printing Office, January 24, 2012, United States Department of the
Treasury.
10

Rule 14-2.1(b) of the State Bar of Ga Rules Governing the Investigation and Prosecution of the
Unauthorized Practice of Law, states that a nonlawyer or nonattorney “is an individual who is not an active
member of the State Bar of Georgia. This includes, but is not limited to, lawyers admitted in other
jurisdictions, law students, law graduates, applicants to the State Bar of Georgia, inactive lawyers, disbarred
lawyers, and suspended lawyers during the period of suspension.”
11

12

State Bar of Ga Formal Advisory Op. 86-5.

13

State Bar of Ga. Advisory Op. 21; Ga. Rules of Prof’l Conduct R. 5.3(b)(c) (2001).

14

Ga. Rules of Prof’l Conduct R. 5.3(b) (2001).

In re Formal Advisory Opinion No. 13-1, 295 Ga. 749, 763 S.E.2d 875 (2013), citing (O.C.G.A. § 15-1954; see also UPL Advisory Opinion No. 2003-2 and Rules 5.3 and 5.5, Georgia Rules of Professional
Conduct).
15

16

In Re Formal Advisory Opinion No. 86-5, _____ GA _____ (1989); and State Bar Advisory Opinion 21.

17

Id.
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3.Assume complete ultimate professional responsibility for the work product.18
Practice Tip: Establish office policies and procedures ensuring that questions
which require the review of a licensed attorney are brought to the closing attorney’s
attention.19
B.PRE-CLOSING
1.Jurisdiction
A closing attorney should determine the jurisdiction in which the closing attorney will be
practicing law in connection with the particular transaction, and whether it is appropriate
for the closing attorney to perform legal tasks, or to aid others in performing legal tasks,
under the circumstances.20 Not only must a Georgia attorney be careful not to practice
law in another jurisdiction in violation of the laws of that jurisdiction, but a Georgia attorney
must be careful not to aid a non-Georgia attorney, i.e. not licensed in Georgia, or a nonlawyer in the practice of law in Georgia in violation of Georgia’s laws.21
Rule 5.5(a) prohibits an attorney from practicing law in a jurisdiction in violation of the
laws regulating the practice of law in that jurisdiction, and from assisting another in doing
so. “The definition of the practice of law is established by law and varies from one
jurisdiction to another. Whatever the definition, limiting the practice of law to members
of the bar protects the public against rendition of legal services by unqualified persons.
This Rule does not prohibit a lawyer from employing the services of paraprofessionals
and delegating functions to them, so long as the lawyer supervises the delegated work
and retains responsibility for their work.”22
2.Attorney-Client and Other Relationships
A closing attorney should:
a. Make a determination of whom the closing attorney represents in the transaction,23
including multiple representations,24 or circumstances in which the attorney is acting
as a neutral third party.25
b. Make a determination of scope of representation(s).26
18

Id.

See also the American Land Title Association’s Best Practices. While not binding as law in the State of
Georgia, the Best Practices suggest practices and procedures which may be helpful in a Georgia closing
attorney’s practice.
19

20

Ga. Rules of Prof’l Conduct R. 5.3(b)(c) (2001).

21

Id. at R. 5.5; O.C.G.A.§15-19-56.

22

Ga. Rules of Prof’l Conduct R. 5.5, Comment 2 (2001).

23

Legacy Homes, Inc. v. Cole, 421 S.E.2d 127, 205 Ga.App. 34 (1992).

24

Ga. Rules of Prof’l Conduct R. 1.7, R. 1.8 (2001).

25

Id. at R. 2.4.

26

Id. at R. 1.2.
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c. Make a determination of other parties to whom fiduciary duties are owed, short of
representation, including the interests of the public. 27
Consider third party
28
beneficiaries.
d. Identify potential conflicts of interests and significant risks of conflicts of interest;
identify which conflicts need to be disclosed, consented to, and/or waived; and obtain
the informed consent of appropriate parties in accordance with the Georgia Rules of
Professional Conduct.29
e. Inform parties whom the closing attorney represents, inform unrepresented parties of
their right to obtain independent counsel, and confirm all parties acknowledge and
agree to the representation and non-representation, as applicable.30
3.Purchase and Sale Agreement
It is recommended that a closing attorney:
a. Review the purchase and sale agreement (if applicable).
b. Determine which terms and conditions contained within the purchase and sale
agreement should be reflected on the settlement statement.
c. Assume that other material terms and conditions have been satisfied prior to closing
unless otherwise notified.
Practice Tips:
Typically, the buyer’s real estate agent will coordinate with the buyer(s) on
completing the material terms and conditions described in the purchase and sale
agreement. While the closing attorney may not be responsible for assisting the
buyer(s) or their agent in this process, verifying with the buyer’s agent in advance
of closing that all conditions have been met can help avoid delays or last minute
disputes on the day of Closing.
In some cases, the buyer’s lender may require confirmation of certain items like
the termite inspection or the completion of repairs as a condition to closing or
funding approval.
4.Title
It is recommended that the closing attorney:
a. Title search: Order, obtain or perform a current search of title and tax records for the
See, e.g. 12 U.S.C. 2601, et seq. (Real Estate Settlement Procedures Act); 15 U.S.C. 1601, et seq.
(Truth in Lending Act); 12 C.F.R. 226.1, et seq. (Regulation Z); O.C.G.A. §15-19-50; Georgia Residential
Mortgage Fraud Act of 2005, O.C.G.A. §§16-8-100, et seq.; Georgia Fair Lending Act, O.C.G.A. §7-6A;
Pindar’s §16-159.
27

28

Kirby v. Chester, 331 S.E.2d 915, 174 Ga.App. 881 (1985).

29

Ga. Rules of Prof’l Conduct R. 1.7 & 1.8 (2001).

30

Id. at R. 4.3.
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property being conveyed or encumbered unless requested otherwise. 31 If a
conveyance deed is prepared without a title search at the request of the parties, then
the recorded instrument should include a recital to that effect, e.g., “No title search
performed at the request of grantor and grantee.”
b. Title examination: Review the title report/abstract, binder, or preliminary certificate of
title32 and supporting instruments, to determine if the title is marketable, in accordance
with Georgia law33 and the Georgia Title Standards34, including, but not limited to,
review of legal description, liens, easements and claims of parties in possession.
c. Title opinion/certification: Determine if a written attorney’s opinion/certification of title
is required or desired by any party to the transaction, and prepare or obtain if
applicable. 35 Remember that the closing attorney, unless relying on the opinion/
certificate of another Georgia attorney, is by virtue of the role of “conveyancer” (see
Comments below), arguably opining/certifying that title is marketable or insurable.36
d. Title insurance: Determine if any party requires or desires title insurance, and if
applicable, prepare or obtain a commitment to issue title insurance.37
e. Determine and prepare (or review and approve) any documents required by the
applicable title insurance company and/or the Georgia Insurance Commission in
connection with the issuance of a title insurance policy, including, without limitation,
lien affidavits, owner’s/seller’s/purchaser’s affidavits, contractor affidavits, survey
affidavit, privacy disclosures, insured closing letter, notice of availability of title
insurance, etc.
f. Alert client to the existence of non-standard title matters, corrective title work required
or advisable, title defects that the title insurance underwriter agreed to “insure over,”
and other problems noted on title report, title certification or commitment.38
g. “Clear” the title; i.e., make determinations based on Georgia law and the Georgia Title
Standards as to the appropriate waiver of title objections, and take whatever action is
necessary to convey insurable title or marketable title (whichever the purchase and
sale agreement requires), or notify the appropriate party or parties that corrective title
work beyond that which is usually included in the closing process, is required as to the
A nonattorney may examine the real property records, prepare title abstracts and certify to the
correctness of such abstracts, but only an attorney may issue a legal opinion as to the status of title.
O.C.G.A. §15-19-53. Most title insurance underwriters also require an attorney to certify title before a
commitment or policy of title insurance may be issued.
31

32

Pindar’s Ga Real Estate Law and Procedure at §26-138 (2004).

33

Id. at §26-1 to §26-159.2.

Ga. Title Standards (2016). A copy is available at the website for members of the Real Property Law
Section of the State Bar of Georgia, http://garealpropertylaw.com, at the Forms and Documents Library tab.

34

35

Per Ga Title Standard 24.3, knowledge of non-record title defects must be reflected.

Ga Title Standard 24-1; Check/negotiate the closing attorney’s title agency agreement as to whether the
closing attorney is providing a certification to the title company when the closing attorney issues a policy.
36

37

Pindar’s §21-107, see heading “Title Defects” §26-161 to -164.

38

Ga. Title Standard 24-2.
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subject property.39 Determine and prepare (or review and approve) any documents
required by the Georgia Title Standards or Georgia law (and/or the title insurance
underwriter in the case of confirming insurable title) to address title matters revealed
by the title examination, such as quitclaims, affidavits, and cancellations. Obtain
these documents/clearances before closing if possible.40
h. Make inquiry as to whether repairs or improvements have been performed on the
property recently and assess if owner’s affidavit, contractor’s affidavit, lien waiver(s),
indemnifications and/or subordinations are necessary.41
i.

Obtain or perform a title update of the title search within a reasonable amount of time
prior to closing, i.e., title check-down.42
Practice Tip:
Most title insurance underwriters require the title to be updated within 30 days or
less of the closing date.

j.

Inform client (if purchaser or lender and property is undeveloped) that title
opinion/insurance will not reflect zoning restrictions.43
Comments: Pindar’s Georgia Real Estate Law and Procedure states in § 26-2
that “[t]he function of a title attorney is defined by statute in this state as (a) the
rendering of opinions as to the validity or invalidity of titles, (b) the preparation of
legal instruments of all kinds whereby a legal right is secured, and (c)
conveyancing, a term which includes both (a) and (b), but also title investigations
generally.” Footnote 2 to this statement explains further, “The problems of
waiving defects involve judgments drawn from long experience and estimations of
the probabilities of litigation rather than judicial or legislative authority; and each
title attorney must make up his own mind what risks should be accepted or
rejected... The work of a conveyancer may be defined as the amassing of sufficient
title evidence to produce a marketable title, and in this respect it impinges into the
field of evidence. Every title reaches its moment of truth when a landowner must
appear in court and prove he is indeed the owner. In so doing he must conform
to the rules for the proof of documents, the best evidence rule, the parol evidence
rule, and cope with many other refinements of which he may have never been
aware…” While the attorney handling a residential real estate closing may refer
to himself or be referred to as a closing attorney, the statutory term is
“conveyancing,” i.e.” conveyancer.” Black’s Law Dictionary defines conveyancing
as “A term including both the science and art of transferring titles to real estate
from one man to another. Conveyancing is that part of the lawyer’s business
which relates to the alienation and transmission of property and other rights from
one person to another, and to the framing of legal documents intended to create,

39

Pindar’s at §26-9, 26-10, 26-10.2 to 26-10.6, 26-10.8, 26-10.9, and 26-11.

40

Id. at §26-138 at #2.

41

Id. at §26-150.

42

Id. at §26-138 at #8.

43

Ga. Title Standard 34.1(b).
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define, transfer, or extinguish rights. It therefore includes the investigation of the
title to land, and the preparation of agreements, wills, articles of association,
private statutes operating as conveyances, and many other instruments in addition
to conveyances properly so called. Sweet; Livermore v. Bagley, 3 Mass. 505. (4th
ed. 1951).” Pindar’s Georgia Real Estate Law and Procedure with forms and
Black’s Law Dictionary agree that “conveyancer” includes the role of “title attorney.”
Therefore, consider that while no written opinion or certification of title may be
provided, the closing attorney, by the act of closing, is impliedly giving an opinion
that title is marketable. Section 26-2 continues, “A corporation may examine
titles, prepare abstracts, and issue title policies, and furnish information and clerical
services to lawyers, but the lawyer must maintain full and direct professional
responsibility to his client for such information and services... Notice to the
examining attorney of a defect in the title will be imputed to the purchaser or lender
who employs him. A title attorney, like his brothers at the bar, must bring to the
exercise of his profession a reasonable degree of care and skill, and may be liable
in damages for failure to do so.” Per Georgia Title Standard 24.1 Opinion as a
Duty of Title Attorney, under the laws of Georgia, “one of the functions of an
attorney and one of the definitions of the “practice of law” is the rendering of
opinions as to the validity or invalidity of titles to real or personal property derived
and concluded from the examination of necessary records made, or caused to be
made by the attorney. This does not necessitate the title attorney personally
examining the record books, but does necessitate the attorney’s responsibility for
all record searches authorized by or purchases by said attorney in the fulfillment
of said attorney’s title opinion contract with the client. No person under the laws
of Georgia, other than an attorney at law, may express, render or issue any legal
opinion as to the status of the title to real or personal property.
Comment: See also, O.C.G.A. §§15-19-50, -53 and -54.”
Practice Tips:
1. The closing attorney should consider utilizing a copy of Pindar’s Georgia Real
Estate Law and Procedure, especially Chapter 26, Title Examinations &
Closings and the Georgia Title Standards.
2. If a purchaser or lender does not choose to obtain title insurance, a notice of
availability of title insurance (to record the choice not to obtain insurance and,
in the case of a purchaser, to record notification that a lender’s title insurance
policy does not insure the interests of the purchaser), and/or a waiver as to title
matters, may be appropriate.
3. The closing attorney may wish to require that their title examiners have current
professional liability, or “errors and omissions” coverage, or that they be
licensed Georgia attorneys.
4. It is recommended that the closing attorney be aware that real property records
vary from county to county and that an examiner with experience in a particular
county offers additional value.
5. If the closing attorney is reviewing a title report that is presented to the closing
attorney in the form of a commitment for title insurance, he or she should inquire
GEORGIA RESIDENTIAL REAL ESTATE CLOSING PROCEDURE RESOURCE GUIDE
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as to whether or not they are reviewing an entire report of the status of title
instead of an abbreviated list of title matters with some title objections already
waived, and determine whether they are comfortable relying on decisions made
by a Georgia licensed attorney preparing such commitment.
It is
recommended that the closing attorney remember that insurable title is not the
same as marketable title. A title commitment reflects how title will be insured
and may not contain all matters relevant to marketability, or other matters that
the closing attorney may wish to review for him- or herself. (An example is an
instrument executed by a person who is a stranger to title. See Ga. Title
Standard 2.3 which provides that closing attorney has a duty to disclose such
an instrument to their client. Such an instrument will not necessarily be
reflected as an exception to title insurance.)
6. The closing attorney should be cognizant of the differences between their
liability as an attorney, and their liability as an agent of a title insurance
company.44
7. If acting as a title agent, the closing attorney should be familiar with the terms
of their agency agreement with each title insurance underwriter for whom they
issue policies of title insurance, as well as the underwriting guidelines, bulletins
and requirements of such companies.
5. Land survey
a. (1) There are different types of surveys, which may or may not be applicable in
every situation. It is suggested that the closing attorney inquire with the parties
as to whether 1) one of them will be providing a completed land survey; 2) one of
them will be ordering a new land survey; or 3) none of the parties will be ordering
a new land survey.
(2) In addition, some lenders or title insurance companies require land surveys for
financing or insurability, respectively. It is important to determine if either
requirement is applicable.
b. If a completed land survey is provided, items to review include but are not limited
to: 1) age of the survey; 2) whether the survey has been recorded or certified by a
licensed surveyor; 3) if the legal description from the chain of title matches the
property’s metes and bounds description from the survey; 4) whether the survey
identifies title objections, problems or items of interest.
c. (1) If a land survey is being provided, once completed items to review include but
are not limited to: 1) if the legal description from the chain of title matches the
property’s metes and bounds description from the survey; and 2) whether the
survey identifies title objections, problems or items of interest.

44

Pindar’s §26-2 and §26-166.

GEORGIA RESIDENTIAL REAL ESTATE CLOSING PROCEDURE RESOURCE GUIDE

10

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
301 of 808

(2) Determine if the land survey may or needs to be recorded with the plat records
of the county clerk of court, or if the land survey may be recorded as an exhibit to
a deed with the deed records of the county clerk of court.
d. Alert the client of potential title objections, exceptions from coverage and
necessary title curative work.45
e. Review or add (as appropriate) any survey exceptions to any attorney title
certification/opinion of title provided and/or commitment for title insurance.
f. If owner’s or lender’s title insurance is being obtained as part of the transaction,
determine if survey coverage is desired and whether title insurance underwriter
requirements have been met or if any endorsements or exceptions are necessary
given the nature of the property.46
g. Be aware of local rules and regulations regarding subdivision of property, including
but not limited to approval of any subdivision plats of survey or tax consequences.
Practice Tips:
1. The closing attorney should be aware that an argument may be made that the
closing attorney is guaranteeing the services of any third party provider of
settlement services. It is suggested that the closing attorney, when asked,
provide at least 3 referrals of surveyors, and instruct the party ordering the
survey to determine where they want to place an order.
2. Most purchasers want a survey of the property completed during the “due
diligence period” as defined by the purchase and sale agreement, which may
be prior to lender’s loan approval. In order to avoid liability for the cost of the
survey, the closing attorney should consider making arrangements with the
surveyor that they will not be held liable or otherwise responsible for the costs
of surveys ordered by the closing attorney. Or, the closing attorney should
allow one of the parties to the transaction to place the order for a new land
survey, and become responsible for payment of the completed survey.
3. If an examiner won’t certify the legal description and/or the parties are not
obtaining a new land survey, it is suggested that the closing attorney obtain a
waiver from the purchaser and insured.
4. The closing attorney should not rely on a land survey unless it is the work of a
surveyor who is licensed and registered in Georgia, and certifies that the survey
complies with Georgia statutes and the standards of the Georgia Association
of Registered Land Surveyors.
6. Power of Attorney
If any party to the closing will be executing documents pursuant to a power of attorney,
the closing attorney should confirm that any power of attorney document that is provided
45

Id. at §26-10.1.

46

Id. at §26-165.
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or prepared complies with any lender’s requirements, title insurer’s underwriting
guidelines, all applicable Georgia law,47 the Georgia Title Standards, and all applicable
federal law (including, but not limited to, the Servicemember’s Civil Relief Act (“SCRA”)48
if the person giving the power of attorney is a member of the armed forces), including, but
not limited to, proper execution, witnessing and notarization of the document.
Practice Tips:
1. It is a good idea to inquire early as to whether a power of attorney will be utilized
so as to provide adequate time to accomplish the above considerations.
2. Powers of attorney create serious risks. Pindar’s contains a good list of
questions to ask to determine the reason for the use of a power of attorney and
to determine its sufficiency.49
3. A power of attorney specific to the transaction is preferred by most title
insurance underwriters and lenders. If relying on a “general” power of
attorney, then it is recommended that the closing attorney consult with their title
insurance underwriter for proper procedures.
4. Whether or not the power of attorney contains durable language, the closing
attorney should alert the principal that the closing attorney will contact him/her
at the time of closing to confirm that (i) the principal is in life (sui juris)/“alive and
well,” (ii) the power of attorney has not been revoked, revised or amended in
any way, and (iii) assuming there are no legal competency considerations, the
principal still desires for the transaction to take place.
5. If there is a possible issue with the legal competency of the principal, then the
closing attorney should evaluate additional considerations, such as the
appointment of a guardian or conservator for the principal. It is recommended
that the closing attorney consult with their title insurance underwriter for proper
procedures.
6. Be cautious when using a power of attorney if the closing attorney suspects
self-dealing.
7. The power of attorney is signing a recordable document, then the power of
attorney should be recorded promptly along with the transaction documents.
7.Payoff/Assumption
The closing attorney, if preparing the settlement statement and/or issuing a policy of title
insurance, should:
a. Make inquiry to the property owner as to possible unrecorded liens affecting the
property.
47

Id. at §19-47 and §26-145.

48

50 U.S.C. App. § 501-597b.

49

Pindar’s at 26-163 (7th ed.).
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b. Obtain written payoff information directly from the lienholder for all known liens
affecting the property which are to be paid at closing.50
c. If an existing loan is to be assumed, obtain the loan balance and escrow balance as
of the date of closing directly from the lienholder.51
d. Obtain current tax information for payment and/or proration.52 Confirm taxes have
been paid by the property owner, and not by an investor or other third party who has
the right to repayment.
Practice Tips:
1. Examine your tax statement closely to confirm that there are no pending
appeals of current or prior year taxes.
2. Some jurisdictions post tax bill information online, but it may not contain all
amounts that could be billed (such as weed-cutting, board-up fees, delinquent
fees, interest on past-due amounts and late fees/penalties). It is important to
verify that all online statements are complete before relying on them, and that
any late fees or interest that will be due through closing and disbursement are
collected at closing.
3. If a lien being paid-off at closing is a “line of credit” or other “open line,” then
the closing attorney should review the lender’s payoff letter to confirm no
additional draws have been made since the date of the payoff letter, and that
the lender will close the account once paid in full.
8.Hazard Insurance
It is recommended that the closing attorney:
a. Discuss advisability of hazard insurance (and, if applicable, flood insurance) for
improved property being conveyed or encumbered, and in absence of declaration
page or certificate of insurance, the risk involved with no insurance. In the alternative,
disclaim any duty to advise as to insurance matters.
b. Check that certificate or declaration provides coverage as of the date of closing and
that the insured party matches borrower/purchaser information.
c. If a loan is being closed, provide the certificate or declaration to the lender so it can
confirm that the policy meets all lender requirement(s), including, without limitation, as
to mortgagee clause information and amount of insurance.
Practice Tip: If a purchaser has not obtained hazard insurance (and, if
applicable, flood insurance) by the time of closing, there is no lender requirement

50

Pindar’s §26-138 at #6.

51

Id. at §26-138 at #4, and §26-152.

52

Id. at §26-138 at #7.
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to suspend closing until obtained and the purchaser wishes to proceed, the closing
attorney may wish to obtain a waiver of liability as to hazard insurance.
For property on which flood insurance may be desirable, it is important to note that
any policy issued to a new owner without a mortgage loan may not be effective for
30 days following the date of issuance.53 To help the buyer avoid a lapse in
coverage the closing attorney may suggest the buyer request to assume the
seller’s existing flood insurance policy. The parties’ insurance agents would
coordinate that process by having buyer and seller sign certain documents in
advance of closing.
9.Owner’s Association Dues and Fees
The closing attorney, if preparing the settlement statement and/or issuing a policy of title
insurance, and if the property is subject to mandatory owner’s association dues (which
can include transfer fees and capital contributions upon conveyances), should request
and obtain a statement from the association(s) as to any assessments owed.54
Practice Tip:
Some properties are subject to assessments (including transfer fees and capital
contributions) by more than one association. It is important to obtain clearance
statements from each association.
10. Closing Documents
While a closing attorney may rely upon certain closing documents prepared by nonGeorgia lawyers (i.e. lenders or lenders’ document preparation service providers, the
attorney’s obligation to review, revise, approve and adopt documents used in a real estate
closing applies to the entire series of events that comprise a closing.55
a. Conveyance Documents. The closing attorney should prepare or review any
document conveying title, whether a deed (including, but not limited to, a deed to
secure debt), and any other document whereby a legal right is secured.56 Consider
53

See, Flood Insurance Manual, issued by the Federal Emergency Management Agency (2018).

54

Ga. Title Standards 19-5 and 19-6 Comments.

55

In re Formal Advisory Opinion No. 13-1, 295 Ga. 749, 763 S.E.2d 875 (2013).

In re UPL Advisory Opinion No. 2003-2, approved by the Supreme Court on November 10, 2003, the
Standing Committee on the Unlicensed Practice of Law considered whether “the preparation and execution
of a deed of conveyance (including, but not limited to, a warranty deed, limited warranty deed, quitclaim
deed, security deed, and deed to secure debt) considered the unlicensed practice of law if someone other
than a duly licensed Georgia attorney prepares or facilitates the execution of said deed(s) for the benefit of
the seller, borrower and lender…”Conveyancing,” “[t]he preparation of legal instruments of all kinds
whereby a legal right is secured,” … is considered the practice of law in Georgia. O.C.G.A. §15-19-50…In
addition to the acts of the Georgia legislature, the Supreme Court of Georgia has made it clear that the
preparation of deeds constitutes the practice of law, and is to be undertaken on behalf of another only by a
duly qualified and licensed Georgia attorney.” The Committee also considered certain limited statutory
exceptions permitting title insurance companies to prepare papers to be executed in connection with the
issuance of title insurance, the preparation of abstracts of title by nonlawyers, and the performance of legal
tasks by nonlawyers where an attorney maintains full professional and direct responsibility for the services
received. See e.g., O.C.G.A. 15-19-52, 15-19-53, 15-19-54. The Committee concluded “that, with the
56
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if the transaction includes the conveyance of personal property or articles which may
or may not regarded as fixtures and require the preparation of other documents such
as a bill or sale or financing statement.57 Mobile homes may be personal or real
property.58
Comments: Preparing deeds requires considerable thought and planning. 59 The
closing attorney should be familiar with the elements of a deed (caption, preamble,
granting clause, description of property, recitals, habendum, warranty, testimonium,
signature and attestation). The closing attorney should take appropriate steps if the
party taking title is not the purchaser named in the purchase and sale agreement.60 The
closing attorney should consider if recitals should contain title exceptions61 and confirm
that the warranty of title or lack thereof coincides with any requirement of the purchase
and sale agreement. The closing attorney may need to explain the difference between
a warranty and/or limited warranty if the closing attorney is asked to draft a sales
agreement.62 The closing attorney may be asked to include easements or restrictions in
a deed. 63 The closing attorney may need to be familiar with the requirements for
corporate deeds, 64 deeds from governmental agencies, 65 deeds of minors or
incompetents,66 trust deeds,67 or deeds from a conservator, executor or administrator.68
The closing attorney may be asked to prepare a second priority security deed.69
b. Sale Documents. The closing attorney should review the purchase and sale
documents for (1) compliance with applicable law, (2) agreement with the purchase
and sale agreement, (3) accuracy, (4) completeness and (5) suitability to the
transaction.
c. Ownership involving Artificial person other than a natural person. If the ownership of
the real estate involves an Artificial person or an entity created or recognized by law,
the closing attorney should obtain proof that the Artificial person was formed, is in
good standing, approved to conduct business in Georgia and/or its state of
limited exception of those activities expressly permitted by the Georgia legislature or courts, the preparation
of deeds of conveyance on behalf of another within the state of Georgia by anyone other than a duly
licensed attorney constitutes the unlicensed practice of law.” In re UPL Advisory Opinion 2003-2, 277 Ga.
472, 588 S.E.2d 741 (2003).
57

Ga Commercial Code Article 9, O.C.G.A. §11-9-101 et seq.; Pindar’s §26-156.

58

Pindar’s §1-2.1; O.C.G.A. §8-2-181 and §8-2-183.

59

Pindar’s §26-141 Preparation of deeds and security deeds.

60

Id. at §18-26 and §26-141.

61

Id. at §26-141; see heading “Recitals.”

62

Id. at §19-168 to -176.

63

Id. at §16-141.1.

64

Id. at §16-142.

65

Id. at §26-143.1.

66

Id. at §26-144.

67

Id. at §26-57 to -63.

68

Id. at §26-48 and §-57.

69

Id. at §26-157.
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organization, and that it has authority to own, sell or encumber the real estate. The
attorney should review its official registration documents, its governing documents,
understand its structure and also verify the underlying ownership interests or the
Beneficial Owners to confirm ownership of the entity. The following are forms of
documents that should be reviewed and retained in the attorney’s closing file:
Common Type of Legal Entity
Corporation

Documents to Review
Articles of Incorporation
Bylaws
Resolution authorizing the purchase, sale
and/or loan transaction
Proof of Beneficial Owners
Proof of “good standing”
For Non-Profit | Tax Exempt - Certificate of
Non-Profit IRS Section 501(c) Status

Limited Liability Company (LLC)

Articles and Certificate of Organization
Operating Agreement
Resolution authorizing the sale, purchase or
loan transaction
Proof of Beneficial Owners
Proof of “good standing”

General Partnership (GP)
Limited Partnership (LP) or Limited
Liability Limited Partnership (LLLP)

Statement of Partnership (GP, LP or LLLP)
and/or Certificate of Limited Partnership (LP)
Partnership Agreement (GP, LP, LLLP)
Resolution authorizing the purchase, sale
and/or loan transaction (GP, LP, LLLP)
Proof of Beneficial Owners (GP, LP, LLLP)

Estate

Death Certificate
Probate Court Appointment
Will or Petition identifying heirs

Trust (Created by an Agreement)

Copy of the Trust Agreement naming
Trustee(s)
Trustee Certification, if applicable (preferably
in recordable form)
Proof of the Beneficial Owners

Trust (Created under a Will)

Copy of Testator’s Death Certificate
Copy of Will naming the Trustee(s)
Trustee Certification, if applicable
Proof of the Beneficial Owners

Minors and
Persons lacking legal capacity

Guardianship Appointment
Probate Court Order Authorizing
Purchase/Sale/Finance

d. Loan Documents. If the closing involves a loan and the closing attorney represents
the lender, the closing attorney should review the loan documents for (1) compliance
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with applicable law70, (2) agreement with the lender’s closing instructions, any loan
commitment, and, if applicable, the purchase and sale agreement, (3) accuracy, (4)
completeness and (5) suitability to the transaction.
e. Settlement Statement. If requested by a lender client, the closing attorney should
provide the information necessary for the lender to complete an accurate Closing
Disclosure which complies with TRID. 71 If required under the purchase and sale
agreement, and if the closing attorney is acting as the disbursement agent, the closing
attorney should prepare a settlement statement which:
i.

prorates taxes and assessments appropriately.72

ii. balances receipts and disbursements.
iii. includes statutory fees such as intangibles tax73, transfer tax74 and recording
fees.
iv. accurately includes interest due on any judgment being paid.75
v. collects any owner’s association or other assessments due.
Comments: Settlement Statements in residential transactions are subject to a
variety of federal laws. The closing attorney should refer to RESPA, TILA and
TRID. TRID requires a Closing Disclosure (“CD”) form to be used for certain
federally related loans, and includes instructions for proper disclosure of costs
using this form. The USA Patriot Act prohibits closing attorneys from engaging in
transactions with those individuals on the list of Specially Designated Nationals
(“SDN”) published by the Office of Foreign Assets Control (“OFAC”).
11.Closing Instructions
The closing attorney should:
a. If representing a lender, review and comply with any lender requirements or conditions
of closing, or notify lender if any lender requirements cannot be met.
b. Review and address any requirements of the closing attorney set forth in the purchase
and sale agreement, and notify parties if any such requirements cannot be met.

70

Including but not limited to the Georgia Fair Lending Act, O.C.G.A. §7-6A; Pindar’s §16-159.2.

12 CFR 1026.19, 78 FR 79730 ; Pindar’s §26-159.1. Under TRID, the lender is responsible for preparing
and delivering the borrower’s CD, but the closing attorney should provide correct fees, review the lender’s
entries and calculations and balance the final CD for closing. The closing attorney may also prepare and
provide the parties with an ALTA form Settlement Statement or similar type closing statement to itemize
fees of both buyer and seller and comply with disclosure requirements.
71

72

Pindar’s §26-151.

73

Id. at §26-154.

74

Id. at §26-155.

75

Id. at §21-32.
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c. Review the purchase and sale agreement for the correct names of parties, description
of the property and terms of sale.76 Close per the terms of the purchase and sale
agreement.77
d. Review any conditions of closing contained in the purchase and sale agreement, and
address appropriately.
It is recommended that the closing attorney also confirm that any letters and/or reports
required, including without limitation, any inspection reports; have been delivered to the
appropriate party, or are provided to the appropriate party at closing.
Practice Tip: If instructions are inconsistent with the transaction, obtain revised
instructions. (For example, when closing a first and second mortgage, if the
instructions for the first mortgage prohibit a second mortgage, seek revised
instructions from the lender.)
12.Parties to Closing
It is recommended that the closing attorney or staff supervised by the closing attorney
communicate with all parties to the closing, including attorneys and brokers/agents, to
arrange the closing date and to inform any party required to bring funds to closing of the
amount required and the acceptable form of funds.78
C.CLOSING
1.Presence
The closing attorney should meet the requirements of Georgia law regarding attendance
at the closing of the transaction. As of the date of publication of this Resource Guide, an
attorney must be physically present at the closing of a transaction and may not
telephonically supervise a nonlawyer officiating at the closing.79
2.Parties to Closing
It is recommended that the closing attorney:
a. Keep a record of all persons present at the closing.80
b. At the time of the closing, confirm that any party participating through a power of
attorney is still in life and that the power of attorney has not been revoked, revised or
amended in any way.
c. Confirm authority for execution on behalf of an entity such as a corporation, limited

76

Pindar’s §26-138, see #8; and Chapter 18 Sales Contracts.

77

Tower Financial Services, Inc. v. Jarrett, 404 S.E.2d 622, 199 Ga.App. 248 (1991).

78

Pindar’s §26-138.

79

Formal Advisory Opinion No. 00-3.

80

Pindar’s §26-139, see #1.
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liability company, partnership or trust, as previously referenced in Section 10 (c).
d. Require proof that no bankruptcies are pending which could affect title to the
property.81
e. Confirm that any seller is not currently divorcing a spouse, or if a divorce is pending,
obtain the signature of both spouses even if only one holds title.82
Practice Tip: Standard affidavits may address (d) and (e).
3. Legal Advice
It is recommended that the closing attorney:
a. Explain disclosure and consent documents related to the scope of and limitations to
the closing attorney’s representation to all appropriate parties.
b. Offer to explain any conveyance documents to grantor and grantee, and confirm
nature of tenancy requested by the parties (Example: joint tenancy with the right of
survivorship vs. tenancy in common).
c. Offer to explain loan documents to borrower(s) and make any disclosures required by
law.83
d. If the closing attorney is asked to execute an Attorney’s Affidavit as to Waiver of
Borrower’s Rights, he or she should be aware that it may contain the closing attorney’s
representation that they explained the waiver to the borrower.
Practice Tips:
1. If the closing attorney does undertake to explain documents, he or she should
be sure not to unduly gloss over significant provisions.
2. As most states utilize mortgages, the closing attorney may need to explain the
difference between a mortgage and a security deed.84
3. Suggested provisions to draw attention to in explaining loan documents:
A. Penalties, including without limitation, for prepayment, late payment,
etc.;
B. Loan assumption terms;

81

Ga. Title Standard 21.1.

82

Id. at 27.2(b).

Truth in Lending Act (“TILA”) of 1968, 15 U.S.C. §1601 et seq.; Reg Z, 12 CFR 226; RESPA; TRID,
Pindar’s §26-159.1; as to UCC financing statements, Barnes v. Turner, 278 Ga. 788, 606 S.E.2d 849
(2004).
83

84

Pindar’s §20-3.
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C. Interest rate terms, including adjustable rate provisions;
D. Term of loan provisions, including maturity date and any balloon
provisions;
E. Due on sale clause;
F. Default terms;
G. Foreclosure terms;
H. Payment terms - date of first payment, payment location, etc.;
I. Terms as to transfer of loan servicing rights;
J. Key terms of Notice of Right to Cancel, if applicable;
K. Key terms of Closing Disclosure, if applicable; and
L. Key terms of escrow disclosure form, if applicable.
4.Documents
It is recommended that the closing attorney:
a. Require and inspect valid, government issued picture identification of anyone signing
any closing document as a party or representative of a party to the closing, and anyone
receiving funds from the closing;85
b. Supervise the execution of closing documents in compliance with applicable law,86
client requirements, title insurance underwriting guidelines, and purchase and sale
agreement (if any), including, but not limited to, proper witnessing and notarization of
documents, where applicable;87
c. Arrange/provide instruction for any documents to be executed outside of the closing
attorney’s law office to be executed with the same formality as they would be if
executed in the closing attorney’s law office:
i.

The chain of custody of the documents must be preserved in such a manner
as to avoid fraud (Example: Documents may be sent to another attorney who
will supervise execution, not sent directly to the party executing document.);

ii. The documents should be executed as required under Georgia law (Example:
Recordable instruments should be executed in the presence of two witnesses,
one of whom is a notary public.); and

85

Id. at §26-139, see #1 and footnote thereto.

Including, but not limited to, Georgia’s statutes regarding recording (See Pindar’s §19-114 to §19-132.1),
RESPA, TILA, TRID and the USA Patriot Act of 2011 §352.
86

87

Pindar’s §26-139, see #4 & 5 and footnotes thereto.
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iii. Obtain proof that valid, government issued picture identification of any party
whose signature was witnessed or notarized was provided to the parties who
witnessed and/or notarized the documents.
d. Confirm that the settlement statement and/or Closing Disclosure, if applicable,
contains all necessary items (such as lender fees, commissions, attorney’s fees, title
fee, costs of recording, intangibles tax, any survey charges, state and county taxes,
association fees).88
e. Retain those documents which the closing attorney will undertake to record (such as
deeds, cancellations and affidavits).89
f. Deliver appropriate documents (such as a note to its payee, recordable instruments
to the title agent if not the closing attorney, etc.).90
5.Funds
If acting as disbursement agent, the closing attorney should:
a. Collect all funds in accordance with the settlement statement and in conformity with
state law.91
b. Deposit all funds collected into the appropriate trust/escrow account.92
88

Id. at §26-139, see #3 and footnote thereto.

89

Id. at §26-139, see #7 and footnote thereto.

90

Id. at §26-139, see #5 and footnote thereto.

O.C.G.A. §44-14-13; see also Formal Advisory Opinion No. 28, issued in 1981, which governed
disbursements in general, whereas O.C.G.A. §44-14-13 governs only secured loans. FAO 28 was
withdrawn by the Bar after passage of O.C.G.A.§ 44-14-13 because it conflicts with O.C.G.A.§ 44-14-13,
however its reasoning is still valuable to practitioners.
91

Formal Advisory Opinion No. 04-1, 280 Ga. 227,626 S.E.2d 480 (2006), the court held that a “lawyer
directing the closing of a real estate transaction holds money which belongs to another (either a client or a
third-party) as an incident to that practice, and must keep that money in an IOLTA account. We further
add that if the proceeds are not subject to the rules of IOLTA subsection (c)(2), then the funds must be
deposited in an interest-bearing account for the client’s benefit. Rule 1.15(II)(c)(1). Under no
circumstances may the closing proceeds be comingled with funds belonging to the lawyer, the law office,
or any entity other than explicitly provided in the Rule…The closing of a real estate transaction in this state
constitutes the practice of law, and, if performed by someone other than a duly licensed Georgia attorney,
results in the prohibited unauthorized practice of law. In Re UPL Advisory Opinion 2003-2, 277 Ga. 472,
588 SE2d 741 (2003). The attorney participating in the closing is a fiduciary with respect to the closing
proceeds, which must be handled in accordance with the trust account and IOLTA provisions in Rule
1.15(II). Specifically, when a lawyer holds client funds in trust, the lawyer must make an initial
determination whether the funds are eligible for the IOLTA program. Closing proceeds from a real estate
transaction which are nominal in amount or are to be held for a short period of time (i.e., funds that cannot
otherwise generate net earnings for the client) must be deposited into an Interest on Lawyer’s Trust Account
(IOLTA Account). Funds that are not nominal in amount or funds, no matter what amount, that are not to
be held for a short period of time, are ineligible for placement in an IOLTA account and must be placed in
an interest-bearing account, with the net interest generated paid to the client. Rule 1.15(II)(c). See also
Brown v. Legal Foundation of Washington, 538 U.S. 216, 155 LE2d 376, 123 S.Ct. 1406 (2003). Under
either circumstance, Rule 1.15(II) instructs that a lawyer involved in a closing has a strict fiduciary duty to
deposit a client’s real estate closing proceeds in a separate IOLTA or non-IOLTA interest bearing trust
account.” In re Formal Advisory Opinion No. 13-1, 295 Ga. 749, 763 S.E.2d 875 (2013), the Court noted
92
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c. Disburse all funds in accordance with the settlement statement and/or Closing
Disclosure,93 with the following exceptions:
i.

Lender fees and escrow deposits in connection with current loan may be
deducted by lender prior to funding,94

ii. Payoff due to current lender may be deducted by lender prior to funding;95 and
iii. Earnest money deposited with a real estate broker may be deducted from a
real estate broker commission disbursement.
d. Verify that the source of borrower’s funds meet any lender requirements, and alert
lender if funds are from a source other than as provided in the lender instructions.
Practice Tips:
If representing the lender in a transaction, the closing attorney may be required
to check the name of the remitter or originator of the funds to verify that the
funds are from the borrower or another source approved by the lender. A
funding number or other authorization may also be required from the lender
before disbursing lender funds.
6.Escrow
The closing attorney should not hold funds in escrow without a written escrow agreement
signed by all parties.96
D.POST CLOSING
1.Documents
The closing attorney should:
a. Promptly record or verify the recording of any and all closing documents which are
required to perfect the interest of the parties to the closing and to comply with title
company requirements, if any, in the correct order, in the real property records of the
county where the real property is located (Example: deeds, security instruments,
that “as in any transaction in which a Lawyer receives client funds, a Lawyer must comply with Georgia
Rule of Professional Conduct 1.15(II) when handling a real estate closing. If the Lawyer receives funds
on behalf of a client or in any other fiduciary capacity he/she must deposit the funds into, and administer
them from, a trust account in accordance with Rule1.15(II). (Formal Advisory Opinion No. 04-1). It should
be noted that Georgia law also allows the lender to disburse funds. (O.C.G.A. § 44-14-13(a)(10)). A Lawyer
violates the Georgia Rules of Professional Conduct when he/she delivers closing proceeds to a title
company or to a third party settlement company for disbursement instead of depositing them into and
disbursing them from an attorney escrow account.”
93

Pindar’s §26-139 at #6.

O.C.G.A. §44-14-13 defines the loan funds subject to such statute as the “gross or net proceeds of the
loan to be disbursed by or on behalf of the lender at the loan closing.”
94

95

Id.

96

Pindar’s §27-1 to -21; §19-96.
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name affidavits, corporate resolutions, and powers of attorney).97
b. Promptly take appropriate steps to obtain and record release documentation for liens
being paid by the closing attorney and other clearance documents and forward for
recording.98
c. Promptly transmit documents to appropriate parties promptly (including, if applicable,
recorded conveyance documents, clearance documents, title policy).99
d. Maintain records for required period(s).100
Practice Tips:
1. If not e-recording, it is a good idea to send a transmittal letter to the clerk of
superior court with any recordable documents setting forth the correct order of
recording.
2. If the closing attorney is recording a document along with an instrument that is
meant to be subordinate to it, it is a good idea to type a notation in the body of
the subordinate instrument to the effect that it is subordinate to another
instrument.
3. Personal property is perfected in the state of organization of the borrower.101
4. Check with the title insurance underwriter and the closing attorney’s professional
liability insurance (errors and omissions) carrier to determine the recommended
period of time to retain records.
2.Funds
After closing, the closing attorney should:
a. Promptly make disbursements not completed at closing.102
b. Balance escrow account(s) timely and routinely.103
c. Audit escrow account(s) timely and routinely. It is recommended that escrow
accounts be routinely audited by a qualified third party.
d. Follow up on any outstanding or unreconciled deposits and/or disbursements greater
than 30 days old timely and routinely.
97

Id. at §26-140.

98

Id.

99

Id. at §26-140 at #4 & 5 and footnote thereto.

100

Ga. Rules of Prof’l Conduct R. 1.15(1)(a) (2001).

101

O.C.G.A. §11-9-301.

102

Pindar’s §26-140.

103

Fidelity Nat. Bank v. Jeffrey M. Kneller, P.C., 390 S.E.2d 55, 194 Ga.App. 55 (Ga. App., 1989).
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e. Remit funds remaining unclaimed in escrow account for an extended period of time
according to the Georgia Disposition of Unclaimed Property Act, O.C.G.A. § 44-12190.
Practice Tips:
1. See the Trust Accounting Handbook provided by the Real Property Law
Section at its website at http://garealpropertylaw.com for tips on handling
attorney escrow account(s).
2. The closing attorney may wish to keep records longer than required.104
3.Title
If also acting as title agent, the closing attorney should:
a. Timely perform or review a final title update, including but not limited to the following:
i.

Verify that documents are recorded with the correct priority;

ii. Verify that documents are indexed properly; and
iii. Verify that all liens paid in connection with the closing are satisfied of record.
b. Timely issue or confirm issuance of a final title opinion and/or title insurance policy (if
not issued at closing), and deliver or confirm delivery of same to appropriate parties.
4.Other
If acting as disbursement agent, the closing attorney should:
a. Advise any secured lender being paid off at closing their duty to release their security
deed in accordance with O.C.G.A. 44-14-3.
b. File appropriate 1099s with IRS.105
GLOSSARY OF TERMS
Within this Resource Guide, the following terms have the meaning stated below, unless
the context indicates otherwise. This is not intended to be an exhaustive list of terms
used in this Resource Guide.
1.

Artificial person – “Persons created and devised by human laws for the purposes of
society and government, as distinguished from natural persons.”106 In the context

Old Republic Nat’l Title Ins. Co. v. Darryl J. Panella, LLC, et al., 319 Ga.App. 274, 734 S.E.2d 523
(2012).
104

105

Tax Reform Act of 1986, 26 U.S.C. Section 60445; Pindar’s §26-140.

106

Black’s Law Dictionary 113 (6th ed. 1990).
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of a real property transaction, examples include, corporations, co-ops, limited liability
companies, partnerships, trusts, municipalities or other governmental agencies.
2.

Closing attorney - Refers to the attorney who is primarily responsible for overseeing
the closing of the transaction for the purchase and sale or refinancing of real or
personal property. The closing attorney may or may not also render title services
associated with a title attorney or other legal services on behalf of the purchaser,
seller or lender.

3.

Closing Documents - Defined in Section B(10), herein.

4.

Closing Instructions - Defined in Section B(11), herein.

5.

Documents - Defined in Section C(4), herein.

6.

Escrow - Defined in Section C(6), herein.

7.

Funds - Defined in Section C(5), herein.

8.

Georgia Title Standards – Refers to the current version of the Revised Title
Standards published by the Title Standards Revisions Committee of the Real
Property Law Section of the State Bar of Georgia, as may be amended,
supplemented or restated from time to time.

9.

Hazard Insurance - Defined in Section B(8), herein.

10. Legal Advice - Defined in Section C(3), herein.
11. Natural person - a human being, not an artificial person. A natural person may be
an adult, a minor, legally competent or legally incompetent.
12. Owner’s Association Dues - Defined in Section B(9), herein.
13. Parties to Closing - Defined in Section B(12), herein.
14. Parties to Closing - Defined in Section C(2), herein.
15. Payoff/Assumption - Defined in Section B(7), herein.
16. Pindar’s – Refers to the current version of the Pindar’s Georgia Real Estate Law and
Procedure with forms as may be amended, supplemented or restated from time to
time.
17. Post Closing - Defined in Section D, herein.
18. Power of Attorney - Defined in Section B(6), herein.
19. Presence - Defined in Section C(1), herein.
20. Purchase and sale agreement - Defined in Section B(3), herein.
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21. Purchaser – Refers to “one who acquires real property in any other mode than by
descent.”107 Note: This Resource Guide does not distinguish if a purchaser is a
bona fide purchaser for value, but the closing attorney or title attorney should be
aware of the impact if a purchaser is not bona fide purchaser for value.
22. Resource Guide – Refers to this publication, as may be amended, supplemented or
restated from time to time.
23. Seller – Refers to “vendor; one who has contracted to sell property.”108
24. Settlement statement – Refers to any compilation of settlement or closing fees and
charges as may be allocated among the parties to a transaction, including, but not
limited to purchaser, seller, lender, closing attorney and title attorney. Said term
also includes these terms: Closing Disclosure, closing statement and HUD-1.
25. Survey - Defined in Section B(5), herein.
26. Title - Defined in Section B(4), herein.
27. Title attorney – Refers to the attorney who is expressing, rendering or issuing any
legal opinion as to the validity or invalidity of titles to real or personal property,
making decisions as to the requirements and/or insurability of real or personal
property and performing such other activities as may be contained in a written
agreement with the party receiving the title services or paying for the services
rendered by the title attorney. The title attorney may or may not also render
settlement services of a closing attorney or other legal services on behalf of the
purchaser, seller or lender.
28. Title Standards – See definition of Georgia Title Standards.

107

Id. at 1235.

108

Id. at 1360.
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APPENDIX 1

Georgia Rules of Professional Conduct
The following are portions of selected Rules, and the Comments thereto, which have
particular relevance to the closing of residential real estate transactions. For the
complete Georgia Rules of Professional Conduct, go to http://www.gabar.org.
Rule 1.1

Competence

Rule 1.2

Scope of Representation and Allocation of Authority Between Client
and Lawyer

Rule 1.7

Conflict of Interest: General Rule

Rule 1.8

Conflict of Interest: Prohibited Transactions

Rule 1.15(I)

Safekeeping Property - General

Rule 1.15(II)

Safekeeping Property- Trust Account and Iolta

Rule 1.15(III)

Record Keeping; Trust Account Overdraft Notification; Examination of
Records

Rule 2.4

Lawyer Serving As Third Party Neutral

Rule 4.3

Dealing With Unrepresented Person

Rule 5.4

Professional Independence of a Lawyer
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APPENDIX 1

Georgia Rules of Professional Conduct
RULE 1.1 COMPETENCE
A lawyer shall provide competent representation to a client. Competent representation as
used in this Rule means that a lawyer shall not handle a matter which the lawyer knows
or should know to be beyond the lawyer’s level of competence without associating
another lawyer who the original lawyer reasonably believes to be competent to handle
the matter in question. Competence requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.
The maximum penalty for a violation of this Rule is disbarment.
Comment
Legal Knowledge and Skill
[1A] The purpose of these rules is not to give rise to a cause of action nor to create a presumption that a
legal duty has been breached. These Rules are designed to provide guidance to lawyers and to provide a
structure for regulating conduct through disciplinary agencies. They are not designed to be a basis for civil
liability.
[1B] In determining whether a lawyer employs the requisite knowledge and skill in a particular matter,
relevant factors include the relative complexity and specialized nature of the matter, the lawyer’s general
experience, the lawyer’s training and experience in the field in question, the preparation and study the
lawyer is able to give the matter and whether it is feasible to refer the matter to, or associate or consult with,
a lawyer of established competence in the field in question. In many instances, the required proficiency is
that of a general practitioner. Expertise in a particular field of law may be required in some circumstances.
[2] A lawyer need not necessarily have special training or prior experience to handle legal problems of a
type with which the lawyer is unfamiliar. A newly admitted lawyer can be as competent as a practitioner
with long experience. Some important legal skills, such as the analysis of precedent, the evaluation of
evidence and legal drafting, are required in all legal problems. Perhaps the most fundamental legal skill
consists of determining what kind of legal problems a situation may involve, a skill that necessarily
transcends any particular specialized knowledge. A lawyer can provide adequate representation in a wholly
novel field through necessary study. Competent representation can also be provided through the
association of a lawyer of established competence in the field in question.
[3] In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not have
the skill ordinarily required where referral to or consultation or association with another lawyer would be
impractical. Even in an emergency, however, assistance should be limited to that reasonably necessary in
the circumstances, for ill-considered action under emergency conditions can jeopardize the client’s interest.
[4] A lawyer may accept representation where the requisite level of competence can be achieved by
reasonable preparation. This applies as well to a lawyer who is appointed as counsel for an unrepresented
person subject to Rule 6.2: Accepting Appointments.
Thoroughness and Preparation
[5] Competent handling of a particular matter includes inquiry into and analysis of the factual and legal
elements of the problem, and use of methods and procedures meeting the standards of competent
practitioners. It also includes adequate preparation. The required attention and preparation are determined
in part by what is at stake; major litigation and complex transactions ordinarily require more elaborate
treatment than matters of lesser consequence.
Maintaining Competence
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APPENDIX 1

Georgia Rules of Professional Conduct
[6] To maintain the requisite knowledge and skill, a lawyer should engage in continuing study and education.

______________________________________________________________________
RULE 1.2 SCOPE OF REPRESENTATION AND ALLOCATION OF AUTHORITY
BETWEEN CLIENT AND LAWYER
a. Subject to paragraphs (c) and (d), a lawyer shall abide by a client’s decisions
concerning the scope and objectives of representation and, as required by Rule 1.4,
shall consult with the client as to the means by which they are to be pursued. A lawyer
may take such action on behalf of the client as is impliedly authorized to carry out the
representation. …
b. …
c. A lawyer may limit the scope and objectives of the representation if the limitation is
reasonable under the circumstances and the client gives informed consent.
d. A lawyer shall not counsel a client to engage in conduct that the lawyer knows is
criminal or fraudulent, nor knowingly assist a client in such conduct, but a lawyer may
discuss the legal consequences of any proposed course of conduct with a client and
may counsel or assist a client to make a good faith effort to determine the validity,
scope, meaning or application of the law.
The maximum penalty for a violation of this Rule is disbarment.
Comment
Allocation of Authority between Client and Lawyer
[1] Paragraph (a) confers upon the client the ultimate authority to determine the purposes to be served by
legal representation, within the limits imposed by law and the lawyer’s professional obligations. The
decisions specified in paragraph (a), such as whether to settle a civil matter, must also be made by the
client. See Rule 1.4(a)(1) for the lawyer’s duty to communicate with the client about such decisions. With
respect to the means by which the client’s objectives are to be pursued, the lawyer shall consult with the
client as required by Rule 1.4(a)(2) and may take such action as is impliedly authorized to carry out the
representation.
[2] On occasion, however, a lawyer and a client may disagree about the means to be used to accomplish
the client’s objectives. Clients normally defer to the special knowledge and skill of their lawyer with respect
to the means to be used to accomplish their objectives, particularly with respect to technical, legal and
tactical matters. Conversely, lawyers usually defer to the client regarding such questions as the expense to
be incurred and concern for third persons who might be adversely affected. Because of the varied nature
of the matters about which a lawyer and client might disagree and because the actions in question may
implicate the interests of a tribunal or other persons, this Rule does not prescribe how such disagreements
are to be resolved. Other law, however, may be applicable and should be consulted by the lawyer. The
lawyer should also consult with the client and seek a mutually acceptable resolution of the disagreement.
If such efforts are unavailing and the lawyer has a fundamental disagreement with the client, the lawyer
may withdraw from the representation. See Rule 1.16(b)(4). Conversely, the client may resolve the
disagreement by discharging the lawyer. See Rule 1.16(a)(3).
[3] At the outset of a representation, the client may authorize the lawyer to take specific action on the client’s
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behalf without further consultation. Absent a material change in circumstances and subject to Rule 1.4, a
lawyer may rely on such an advance authorization. The client may, however, revoke such authority at any
time.
[4] In a case in which the client appears to be suffering from diminished capacity, the lawyer’s duty to abide
by the client’s decisions is to be guided by reference to Rule 1.14.
Independence from Client’s Views or Activities
[5] Legal representation should not be denied to people who are unable to afford legal services, or whose
cause is controversial or the subject of popular disapproval. By the same token, representing a client does
not constitute approval of the client’s views or activities.
Agreements Limiting Scope of Representation
[6] The scope of services to be provided by a lawyer may be limited by agreement with the client or by the
terms under which the lawyer’s services are made available to the client. When a lawyer has been retained
by an insurer to represent an insured, for example, the representation may be limited to matters related to
the insurance coverage. A limited representation may be appropriate because the client has limited
objectives for the representation. In addition, the terms upon which representation is undertaken may
exclude specific means that might otherwise be used to accomplish the client’s objectives. Such limitations
may exclude actions that the client thinks are too costly or that the lawyer regards as repugnant or
imprudent.
[7] Although this Rule affords the lawyer and the client substantial latitude to limit the representation, the
limitation must be reasonable under the circumstances. If, for example, a client’s objective is limited to
securing general information about the law the client needs in order to handle a common and typically
uncomplicated legal problem, the lawyer and client may agree that the lawyer’s services will be limited to a
brief telephone consultation. Such a limitation, however, would not be reasonable if the time allotted was
not sufficient to yield advice upon which the client could rely. Although an agreement for a limited
representation does not exempt a lawyer from the duty to provide competent representation, the limitation
is a factor to be considered when determining the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation. See Rule 1.1.
[8] All agreements concerning a lawyer’s representation of a client must accord with the Rules of
Professional Conduct and other law. See, e.g., Rules 1.1, 1.8 and 5.6.
Criminal, Fraudulent and Prohibited Transactions
[9] Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a client to commit a crime or
fraud. This prohibition, however, does not preclude the lawyer from giving an honest opinion about the
actual consequences that appear likely to result from a client’s conduct. Nor does the fact that a client uses
advice in a course of action that is criminal or fraudulent of itself make a lawyer a party to the course of
action. There is a critical distinction between presenting an analysis of legal aspects of questionable
conduct and recommending the means by which a crime or fraud might be committed with impunity.
[10] When the client’s course of action has already begun and is continuing, the lawyer’s responsibility is
especially delicate. The lawyer is required to avoid assisting the client, for example, by drafting or delivering
documents that the lawyer knows are fraudulent or by suggesting how the wrongdoing might be concealed.
A lawyer may not continue assisting a client in conduct that the lawyer originally supposed was legally
proper but then discovers is criminal or fraudulent. The lawyer must, therefore, withdraw from the
representation of the client in the matter. See Rule 1.16(a). In some cases, withdrawal alone might be
insufficient. It may be necessary for the lawyer to give notice of the fact of withdrawal and to disaffirm any
opinion, document, affirmation or the like. See Rule 4.1.
[11] Where the client is a fiduciary, the lawyer may be charged with special obligations in dealings with a
beneficiary.
GEORGIA RESIDENTIAL REAL ESTATE CLOSING PROCEDURE RESOURCE GUIDE

30

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
321 of 808

APPENDIX 1

Georgia Rules of Professional Conduct
[12] Paragraph (d) applies whether or not the defrauded party is a party to the transaction. Hence, a lawyer
must not participate in a transaction to effectuate criminal or fraudulent voidance of tax liability… The last
clause of paragraph (d) recognizes that determining the validity or interpretation of a statute or regulation
may require a course of action involving disobedience of the statute or regulation or of the interpretation
placed upon it by governmental authorities.
[13] If a lawyer comes to know or reasonably should know that a client expects assistance not permitted by
the Rules of Professional Conduct or other law or if the lawyer intends to act contrary to the client’s
instructions, the lawyer must consult with the client regarding the limitations on the lawyer’s conduct. See
Rule 1.4(a)(5).

______________________________________________________________________
RULE 1.7 CONFLICT OF INTEREST: GENERAL RULE
a. A lawyer shall not represent or continue to represent a client if there is a significant
risk that the lawyer’s own interests or the lawyer’s duties to another client, a former
client, or a third person will materially and adversely affect the representation of the
client, except as permitted in (b).
b. If client informed consent is permissible a lawyer may represent a client
notwithstanding a significant risk of material and adverse effect if each affected client
or former client gives informed consent, confirmed in writing, to the representation
after:
1. consultation with the lawyer, pursuant to Rule 1.0(c);
2. having received in writing reasonable and adequate information about the
material risks of and reasonable available alternatives to the representation,
and
3. having been given the opportunity to consult with independent counsel.
c. Client informed consent is not permissible if the representation:
1. is prohibited by law or these Rules;
2. includes the assertion of a claim by one client against another client
represented by the lawyer in the same or substantially related proceeding; or
3. involves circumstances rendering it reasonably unlikely that the lawyer will be
able to provide adequate representation to one or more of the affected clients.
The maximum penalty for a violation of this Rule is disbarment.
Comment
Loyalty to a Client
[1] Loyalty and independent judgment are essential elements in the lawyer’s relationship to a client. If an
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impermissible conflict of interest exists before representation is undertaken the representation should be
declined. The lawyer should adopt reasonable procedures, appropriate for the size and type of firm and
practice, to determine in both litigation and non-litigation matters the parties and issues involved and to
determine whether there are actual or potential conflicts of interest.
[2] Loyalty to a client is impaired when a lawyer cannot consider, recommend or carry out an appropriate
course of action for the client because of the lawyer’s other competing responsibilities or interests. The
conflict in effect forecloses alternatives that would otherwise be available to the client. Paragraph (a)
addresses such situations. A possible conflict does not itself preclude the representation. The critical
questions are the likelihood that a conflict will eventuate and, if it does, whether it will materially interfere
with the lawyer’s independent professional judgment in considering alternatives or foreclose courses of
action that reasonably should be pursued on behalf of the client. Consideration should be given to whether
the client wishes to accommodate the other interest involved.
[3] If an impermissible conflict arises after representation has been undertaken, the lawyer should withdraw
from the representation. See Rule 1.16. Where more than one client is involved and the lawyer withdraws
because a conflict arises after representation, whether the lawyer may continue to represent any of the
clients is determined by Rule 1.9. As to whether a client-lawyer relationship exists or, having once been
established, is continuing, see Comment 4 to Rule 1.3 and Scope.
[4] As a general proposition, loyalty to a client prohibits undertaking representation directly adverse to that
client without that client’s informed consent. Paragraphs (b) and (c) express that general rule. Thus, a
lawyer ordinarily may not act as advocate against a person the lawyer represents in some other matter,
even if it is wholly unrelated. On the other hand, simultaneous representation in unrelated matters of clients
whose interests are only generally adverse, such as competing economic enterprises, does not require
informed consent of the respective clients.
Consultation and Informed Consent
[5] A client may give informed consent to representation notwithstanding a conflict. However, when a
disinterested lawyer would conclude that the client should not agree to the representation under the
circumstances, the lawyer involved cannot properly ask for such agreement or provide representation on
the basis of the client’s informed consent. When more than one client is involved, the question of conflict
must be resolved as to each client. Moreover, there may be circumstances where it is impossible to make
the disclosure necessary to obtain informed consent. For example, when the lawyer represents different
clients in related matters and one of the clients refuses to give informed consent to the disclosure necessary
to permit the other client to make an informed decision, the lawyer cannot properly ask the latter to give
informed consent. If informed consent is withdrawn, the lawyer should consult Rule 1.9 and Rule 1.16.
[5A] Paragraph (b) requires the lawyer to obtain the informed consent of the client, confirmed in writing.
Such a writing may consist of a document executed by the client or one that the lawyer promptly records
and transmits to the client following an oral consent. See Rule 1.0(b). See also Rule 1.0(s) (writing includes
electronic transmission). If it is not feasible to obtain or transmit the writing at the time the client gives
informed consent, then the lawyer must obtain or transmit it within a reasonable time thereafter. See Rule
1.0(b). The requirement of a writing does not supplant the need in most cases for the lawyer to talk with the
client, to explain the risks and advantages, if any, of representation burdened with a conflict of interest, as
well as reasonably available alternatives, and to afford the client a reasonable opportunity to consider the
risks and alternatives and to raise questions and concerns. Rather, the writing is required in order to impress
upon clients the seriousness of the decision the client is being asked to make and to avoid disputes or
ambiguities that might later occur in the absence of a writing.
Lawyer’s Interests
[6] The lawyer’s personal or economic interests should not be permitted to have an adverse effect on
representation of a client. See Rules 1.1 and 1.5. If the propriety of a lawyer’s own conduct in a transaction
is in serious question, it may be difficult or impossible for the lawyer to give a client objective advice. A
lawyer may not allow related business interests to affect representation, for example, by referring clients to
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an enterprise in which the lawyer has an undisclosed interest.
Conflicts in Litigation
[7] Paragraph (c)(2) prohibits representation of opposing parties in the same or a similar proceeding
including simultaneous representation of parties whose interests may conflict, such as co-plaintiffs or codefendants. An impermissible conflict may exist by reason of substantial discrepancy in the parties’
testimony, incompatibility in positions in relation to an opposing party or the fact that there are substantially
different possibilities of settlement of the claims or liabilities in question. Such conflicts can arise in criminal
cases as well as civil. The potential for conflict of interest in representing multiple defendants in a criminal
case is so grave that ordinarily a lawyer should decline to represent more than one codefendant. On the
other hand, common representation of persons having similar interests is proper if the risk of adverse effect
is minimal, the requirements of paragraph (b) are met, and consent is not prohibited by paragraph (c).
[8] Ordinarily, a lawyer may not act as advocate against a client the lawyer represents in some other matter,
even if the other matter is wholly unrelated. However, there are circumstances in which a lawyer may act
as advocate against a client. For example, a lawyer representing an enterprise with diverse operations may
accept employment as an advocate against the enterprise in an unrelated matter if doing so will not
adversely affect the lawyer’s relationship with the enterprise or conduct of the suit and if both clients give
informed consent as required by paragraph (b). By the same token, government lawyers in some
circumstances may represent government employees in proceedings in which a government entity is the
opposing party. The propriety of concurrent representation can depend on the nature of the litigation. For
example, a suit charging fraud entails conflict to a degree not involved in a suit for a declaratory judgment
concerning statutory interpretation.
[9] A lawyer may represent parties having antagonistic positions on a legal question that has arisen in
different cases, unless representation of either client would be adversely affected. Thus, it is ordinarily not
improper to assert such positions in cases while they are pending in different trial courts, but it may be
improper to do so should one or more of the cases reach the appellate court.
Interest of Person Paying for a Lawyer’s Service
[10] A lawyer may be paid from a source other than the client, if the client is informed of that fact and gives
informed consent and the arrangement does not compromise the lawyer’s duty of loyalty to the client. See
Rule 1.8(f). For example, when an insurer and its insured have conflicting interests in a matter arising from
a liability insurance agreement, and the insurer is required to provide special counsel for the insured, the
arrangement should assure the special counsel’s professional independence. So also, when a corporation
and its directors or employees are involved in a controversy in which they have conflicting interests, the
corporation may provide funds for separate legal representation of the directors or employees, if the clients
give informed consent and the arrangement ensures the lawyer’s professional independence.
Non-litigation Conflicts
[11] Conflicts of interest in contexts other than litigation sometimes may be difficult to assess. Relevant
factors in determining whether there is potential for material and adverse effect include the duration and
extent of the lawyer’s relationship with the client or clients involved, the functions being performed by the
lawyer, the likelihood that actual conflict will arise and the likely prejudice to the client from the conflict if it
does arise.
[12] In a negotiation common representation is permissible where the clients are generally aligned in
interest even though there is some difference of interest among them.
[13] Conflict questions may also arise in estate planning and estate administration. A lawyer may be called
upon to prepare wills for several family members, such as husband and wife, and, depending upon the
circumstances, a conflict of interest may arise. In estate administration the identity of the client may be
unclear under the law of a particular jurisdiction. Under one view, the client is the fiduciary; under another
view the client is the estate or trust, including its beneficiaries. The lawyer should make clear the relationship
GEORGIA RESIDENTIAL REAL ESTATE CLOSING PROCEDURE RESOURCE GUIDE

33

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
324 of 808

APPENDIX 1

Georgia Rules of Professional Conduct
to the parties involved.
[14] A lawyer for a corporation or other organization who is also a member of its board of directors should
determine whether the responsibilities of the two roles may conflict. The lawyer may be called on to advise
the corporation in matters involving actions of the directors. Consideration should be given to the frequency
with which such situations may arise, the potential intensity of the conflict, the effect of the lawyer’s
resignation from the board and the possibility of the corporation’s obtaining legal advice from another lawyer
in such situations. If there is material risk that the dual role will compromise the lawyer’s independence of
professional judgment, the lawyer should not serve as a director.
Conflict Charged by an Opposing Party
[15] Resolving questions of conflict of interest is primarily the responsibility of the lawyer undertaking the
representation. In litigation, a court may raise the question when there is reason to infer that the lawyer has
neglected the responsibility. In a criminal case, inquiry by the court is generally required when a lawyer
represents multiple defendants. Where the conflict is such as clearly to call into question the fair or efficient
administration of justice, opposing counsel may properly raise the question. Such an objection should be
viewed with caution, however, for it can be misused as a technique of harassment. See Scope.

______________________________________________________________________
RULE 1.8 CONFLICT OF INTEREST: PROHIBITED TRANSACTIONS
a. A lawyer shall neither enter into a business transaction with a client if the client expects
the lawyer to exercise the lawyer’s professional judgment therein for the protection of
the client, nor shall the lawyer knowingly acquire an ownership, possessory, security
or other pecuniary interest adverse to a client unless:
1. the transaction and terms on which the lawyer acquires the interest are fair and
reasonable to the client and are fully disclosed and transmitted in writing to the
client in a manner which can be reasonably understood by the client;
2. the client is advised in writing of the desirability of seeking and is given a
reasonable opportunity to seek the advice of independent counsel in the
transaction; and
3. the client gives informed consent, in a writing signed by the client, to the
essential terms of the transaction and the lawyer’s role in the transaction,
including whether the lawyer is representing the client in the transaction.
b. A lawyer shall not use information gained in the professional relationship with a client
to the disadvantage of the client unless the client gives informed consent, except as
permitted or required by these Rules.
c. A lawyer shall not prepare an instrument giving the lawyer or a person related to the
lawyer as parent, grandparent, child, grandchild, sibling, or spouse any substantial gift
from a client, including a testamentary gift, except where the client is related to the
donee.
d. Prior to the conclusion of representation of a client, a lawyer shall not make or
negotiate an agreement giving the lawyer literary or media rights to a portrayal or
account based in substantial part on information relating to the representation.
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e. A lawyer shall not provide financial assistance to a client in connection with pending
or contemplated litigation, except that:
1. a lawyer may advance court costs and expenses of litigation, the repayment of
which may be contingent on the outcome of the matter; or
2. a lawyer representing a client unable to pay court costs and expenses of
litigation may pay those costs and expenses on behalf of the client.
f. A lawyer shall not accept compensation for representing a client from one other than
the client unless:
1. the client gives informed consent;
2. there is no interference with the lawyer’s independence of professional
judgment or with the client-lawyer relationship; and
3. information relating to representation of a client is protected as required by Rule
1.6.
g. A lawyer who represents two or more clients shall not participate in making an
aggregate settlement of the claims for or against the clients, nor in a criminal case an
aggregated agreement as to guilty or nolo contendere pleas, unless each client gives
informed consent, in a writing signed by the client. The lawyers disclosure shall include
the existence and nature of all claims or pleas involved and of the participation of each
person in the settlement.
h. A lawyer shall not make an agreement prospectively limiting the lawyer’s liability to a
client for malpractice unless permitted by law and the client is independently
represented in making the agreement, or settle a claim for such liability with an
unrepresented client or former client without first advising that person in writing that
independent representation is appropriate in connection therewith.
i.

A lawyer related to another lawyer as parent, grandparent, child, grandchild, sibling or
spouse shall not represent a client in a representation directly adverse to a person
whom the lawyer has actual knowledge is represented by the other lawyer unless his
or her client gives informed consent regarding the relationship. The disqualification
stated in this paragraph is personal and is not imputed to members of firms with whom
the lawyers are associated.

j.

A lawyer shall not acquire a proprietary interest in the cause of action or subject matter
of litigation the lawyer is conducting for a client, except that the lawyer may:
1. acquire a lien granted by law to secure the lawyer’s fees or expenses as long
as the exercise of the lien is not prejudicial to the client with respect to the
subject of the representation; and
2. contract with a client for a reasonable contingent fee in a civil case, except as
prohibited by Rule 1.5.
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The maximum penalty for a violation of Rule 1.8(b) is disbarment. The maximum penalty
for a violation of Rule 1.8(a) and 1.8(c)-(j) is a public reprimand.
Comment
Transactions Between Client and Lawyer
[1A] As a general principle, all transactions between client and lawyer should be fair and reasonable to the
client. The client should be fully informed of the true nature of the lawyer’s interest or lack of interest in all
aspects of the transaction. In such transactions a review by independent counsel on behalf of the client is
often advisable. Furthermore, a lawyer may not exploit information relating to the representation to the
client’s disadvantage. For example, a lawyer who has learned that the client is investing in specific real
estate may not, without the client’s informed consent, seek to acquire nearby property where doing so would
adversely affect the client’s plan for investment. Paragraph (a) does not, however, apply to standard
commercial transactions between the lawyer and the client for products or services that the client generally
markets to others, for example, banking or brokerage services, medical services, products manufactured
or distributed by the client, and utilities’ services. In such transactions, the lawyer has no advantage in
dealing with the client, and the restrictions in paragraph (a) are unnecessary and impracticable.
Use of Information to the Disadvantage of the Client
[1B] It is a general rule that an attorney will not be permitted to make use of knowledge, or information,
acquired by the attorney through the professional relationship with the client, or in the conduct of the client’s
business, to the disadvantage of the client. Paragraph (b) follows this general rule and provides that the
client may waive this prohibition. However, if the waiver is conditional, the duty is on the attorney to comply
with the condition.
Gifts from Clients
[2] A lawyer may accept a gift from a client, if the transaction meets general standards of fairness. For
example, a simple gift such as a present given at a holiday or as a token of appreciation is permitted. If
effectuation of a substantial gift requires preparing a legal instrument such as a will or conveyance,
however, the client should have the objective advice that another lawyer can provide. Paragraph (c)
recognizes an exception where the client is a relative of the donee or the gift is not substantial.
Literary Rights
[3] An agreement by which a lawyer acquires literary or media rights concerning the subject of the
representation creates a conflict between the interest of the client and the personal interest of the lawyer.
Measures suitable in the representation of the client may detract from the publication value of an account
of the representation. Paragraph (d) does not prohibit a lawyer representing a client in a transaction
concerning literary property from agreeing that the lawyer’s fee shall consist of a share in ownership in the
property, if the arrangement conforms to Rule 1.5 and paragraph (j) of this Rule.
Financial Assistance to Clients
[4] Paragraph (e) eliminates the former requirement that the client remain ultimately liable for financial
assistance provided by the lawyer. It further limits permitted assistance to court costs and expenses directly
related to litigation. Accordingly, permitted expenses would include expenses of investigation, medical
diagnostic work connected with the matter under litigation and treatment necessary for the diagnosis, and
the costs of obtaining and presenting evidence. Permitted expenses would not include living expenses or
medical expenses other than those listed above.
Payment for a Lawyer’s Services from One Other Than The Client
[5] Lawyers are frequently asked to represent a client under circumstances in which a third person will
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compensate the lawyer, in whole or in part. The third person might be a relative or friend, an indemnitor
(such as a liability insurance company) or a co-client (such as a corporation sued along with one or more
of its employees). Because third-party payers frequently have interests that differ from those of the client,
including interests in minimizing the amount spent on the representation and in learning how the
representation is progressing, lawyers are prohibited from accepting or continuing such representations
unless the lawyer determines that there will be no interference with the lawyer’s independent professional
judgment and there is informed consent from the client. See also Rule 5.4(c) (prohibiting interference with
a lawyer’s professional judgment by one who recommends, employs or pays the lawyer to render legal
services for another).
Settlement of Aggregated Claims
[6] Paragraph (g) requires informed consent. This requirement is not met by a blanket consent prior to
settlement that the majority decision will rule.
Agreements to Limit Liability
[7] A lawyer may not condition an agreement to withdraw or the return of a client’s documents on the client’s
release of claims. However, this paragraph is not intended to apply to customary qualifications and
limitations in opinions and memoranda.
[8] A lawyer should not seek prospectively, by contract or other means, to limit the lawyer’s individual liability
to a client for the lawyer’s malpractice. A lawyer who handles the affairs of a client properly has no need to
attempt to limit liability for the lawyer’s professional activities and one who does not handle the affairs of
clients properly should not be permitted to do so. A lawyer may, however, practice law as a partner,
member, or shareholder of a limited liability partnership, professional association, limited liability company,
or professional corporation.
Family Relationships Between Lawyers
[9] Paragraph (i) applies to related lawyers who are in different firms. Related lawyers in the same firm are
governed by Rules 1.7, 1.9, and 1.10.
Acquisition of Interest in Litigation
[10] Paragraph (j) states the traditional general rule that lawyers are prohibited from acquiring a proprietary
interest in litigation. This general rule, which has its basis in the common law prohibition of champerty and
maintenance, is subject to specific exceptions developed in decisional law and continued in these Rules,
such as the exception for reasonable contingent fees set forth in Rule 1.5 and the exception for lawyer’s
fees and for certain advances of costs of litigation set forth in paragraph (e).

______________________________________________________________________
RULE 1.15(I) SAFEKEEPING PROPERTY - GENERAL
a. A lawyer shall hold funds or other property of clients or third persons that is in a
lawyer’s possession in connection with a representation separate from the lawyer’s
own funds or other property. Funds shall be kept in a separate account maintained in
an approved institution as defined by Rule 1.15(III)(c)(1). Other property shall be
identified as such and appropriately safeguarded. Complete records of such account
funds and other property shall be kept by the lawyer and shall be preserved for a
period of six years after termination of the representation.
b. For the purposes of this Rule, a lawyer may not disregard a third person’s interest in
funds or other property in the lawyer’s possession if:
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1. the interest is known to the lawyer, and
2. the interest is based upon one of the following:
i.

A statutory lien;

ii.

A final judgment addressing disposition of those funds or property; or

iii.

A written agreement by the client or the lawyer on behalf of the client
guaranteeing payment out of those funds or property.

The lawyer may disregard the third person’s claimed interest if the lawyer reasonably
concludes that there is a valid defense to such lien, judgment, or agreement.
c. Upon receiving funds or other property in which a client or third person has an interest,
a lawyer shall promptly notify the client or third person. Except as stated in this Rule
or otherwise permitted by law or by agreement with the client, a lawyer shall promptly
deliver to the client or third person any funds or other property that the client or third
person is entitled to receive and, upon request by the client or third person, shall
promptly render a full accounting regarding such property.
d. When in the course of representation a lawyer is in possession of funds or other
property in which both the lawyer and a client or a third person claim interest, the
property shall be kept separate by the lawyer until there is an accounting and
severance of their interests. If a dispute arises concerning their respective interests,
the portion in dispute shall be kept separate by the lawyer until the dispute is resolved.
The lawyer shall promptly distribute all portions of the funds or property as to which
the interests are not in dispute.
The maximum penalty for a violation of this Rule is disbarment.
Comment
[1] A lawyer should hold property of others with the care required of a professional fiduciary. Securities
should be kept in a safe deposit box, except when some other form of safekeeping is warranted by special
circumstances. All property which is the property of clients or third persons should be kept separate from
the lawyer’s business and personal property and, if monies, in one or more trust accounts. Separate trust
accounts may be warranted when administering estate monies or acting in similar fiduciary capacities.
[2] Lawyers often receive funds from third parties from which the lawyer’s fee will be paid. If there is risk
that the client may divert the funds without paying the fee, the lawyer is not required to remit the portion
from which the fee is to be paid. However, a lawyer may not hold funds to coerce a client into accepting the
lawyer’s contention. The disputed portion of the funds should be kept in trust and the lawyer should suggest
means for prompt resolution of the dispute, such as arbitration or interpleader. The undisputed portion of
the funds shall be promptly distributed.
[3] Third parties, such as a client’s creditors, may have just claims against funds or other property in a
lawyer’s custody. A lawyer may have a duty under applicable law to protect such third-party claims against
wrongful interference by the client, and accordingly may refuse to surrender the property to the client.
However, a lawyer should not unilaterally assume to arbitrate a dispute between the client and the third
party. The obligations of a lawyer under this Rule are independent of those arising from activity other than
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rendering legal services. For example, a lawyer who serves as an escrow agent is governed by the
applicable law relating to fiduciaries even though the lawyer does not render legal services in the
transaction.
[3A] In those cases where it is not possible to ascertain who is entitled to disputed funds or other property
held by the lawyer, the lawyer may hold such disputed funds for a reasonable period of time while the
interested parties attempt to resolve the dispute. If a resolution cannot be reached, it would be appropriate
for a lawyer to interplead such disputed funds or property.
[4] A “clients’ security fund” provides a means through the collective efforts of the bar to reimburse persons
who have lost money or property as a result of dishonest conduct of a lawyer. Where such a fund has been
established, a lawyer should participate.

______________________________________________________________________
RULE 1.15(II) SAFEKEEPING PROPERTY- TRUST ACCOUNT AND IOLTA
a. Every lawyer who practices law in Georgia, whether said lawyer practices as a sole
practitioner, or as a member of a firm, association, or professional corporation, and
who receives money or property on behalf of a client or in any other fiduciary capacity,
shall maintain or have available a trust account as required by these Rules. All funds
held by a lawyer for a client and all funds held by a lawyer in any other fiduciary
capacity shall be deposited in and administered from such account.
b. No personal funds shall ever be deposited in a lawyer’s trust account, except that
unearned attorney’s fees may be so held until the same are earned. Sufficient
personal funds of the lawyer may be kept in the trust account to cover maintenance
fees such as service charges on the account. Records on such trust accounts shall
be so kept and maintained as to reflect at all times the exact balance held for each
client or third person. No funds shall be withdrawn from such trust accounts for the
personal use of the lawyer maintaining the account except earned attorney’s fees
debited against the account of a specific client and recorded as such.
c. All client’s funds shall be placed in either an interest-bearing account with the interest
being paid to the client or an interest-bearing (IOLTA) account with the interest being
paid to the Georgia Bar Foundation as hereinafter provided.
1. With respect to funds which are not nominal in amount, or are not to be held
for a short period of time, a lawyer shall, with notice to the clients, create and
maintain an interest-bearing trust account in an approved institution as defined
in Rule 1.15(III)(c)(1), with the interest to be paid to the client. No earnings from
such an account shall be made available to a lawyer or law firm.
2. With respect to funds which are nominal in amount or are to be held for a
short period of time, a lawyer shall, with or without notice to the client, create
and maintain an interest-bearing, government insured trust account
(IOLTA) in compliance with the following provisions:
i.

No earnings from such an IOLTA account shall be made available to
a lawyer or law firm.
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ii.

The account shall include all clients’ funds which are nominal in
amount or which are to be held for a short period of time.

iii.

An interest-bearing trust account may be established with any
approved institution as defined in Rule 1.15(III)(c)(1). Funds in each
interest-bearing trust account shall be subject to withdrawal upon
request and without delay.

iv.

The rate of interest payable on any interest-bearing trust account
shall not be less than the rate paid by the depositor institution to
regular, non-lawyer depositors. Higher rates offered by the institution
to customers whose deposits exceed certain time or quantity
minimum, such as those offered in the form of certificates of deposit,
may be obtained by a lawyer or law firm on some or all of the deposit
funds so long as there is no impairment of the right to withdraw or
transfer principal immediately.

v.

Lawyers or law firms shall direct the depository institution:
A. to remit to the Georgia Bar Foundation interest or dividends,
net of any charges or fees on that account, on the average
monthly balance in that account, or as otherwise computed in
accordance with a financial institution’s standard accounting
practice, at least quarterly. Any bank fees or charges in
excess of the interest earned on that account for any month
shall be paid by the lawyer or law firm in whose names such
account appears, if required by the bank;
B. to transmit with each remittance to the Foundation a
statement showing the name of the lawyer or law firm for
whom the remittance is sent, the rate of interest applied, the
average monthly balance against which the interest rate is
applied, the service charges or fees applied, and the net
interest remittance;
C. to transmit to the depositing lawyer or law firm at the same
time a report showing the amount paid to the Foundation, the
rate of interest applied, the average account balance of the
period for which the report is made, and such other
information provided to non-lawyer customers with similar
accounts.

3. No charge of ethical impropriety or other breach of professional conduct
shall attend the determination that such funds are nominal in amount or to
be held for a short period of time, or to the decision to invest clients’ funds
in a pooled interest-bearing account.
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4. Whether the funds are designated short-term or nominal or not, a lawyer or
law firm may elect to remit all interest earned, or interest earned net of
charges, to the client or clients.
The maximum penalty for a violation of Rule 1.15(II)(a) and Rule 1.15(II)(b) is disbarment.
The maximum penalty for a violation of Rule 1.15(II)(c) is a public reprimand.
Comment
[1] The personal money permitted to be kept in the lawyer’s trust account by this Rule shall not be used for
any purpose other than to cover the bank fees and if used for any other purpose the lawyer shall have
violated this Rule. If the lawyer wishes to reduce the amount of personal money in the trust account, the
change must be properly noted in the lawyer’s financial records and the monies transferred to the lawyer’s
business account.
[2] Nothing in this Rule shall prohibit a lawyer from removing from the trust account fees which have been
earned on a regular basis which coincides with the lawyer’s billing cycles rather than removing the fees
earned on an hour-by-hour basis.

______________________________________________________________________
RULE 1.15(III) RECORD KEEPING; TRUST ACCOUNT OVERDRAFT NOTIFICATION;
EXAMINATION OF RECORDS
a. Required Bank Accounts: Every lawyer who practices law in Georgia and who
receives money or other property on behalf of a client or in any other fiduciary capacity
shall maintain, in an approved financial institution as defined by this Rule, a trust
account or accounts, separate from any business and personal accounts. Funds
received by the lawyer on behalf of a client or in any other fiduciary capacity shall be
deposited into this account. The financial institution shall be in Georgia or in the state
where the lawyer’s office is located, or elsewhere with the written consent and at the
written request of the client or third person.
b. Description of Accounts:
1. A lawyer shall designate all trust accounts, whether general or specific, as well
as all deposit slips and checks drawn thereon, as an “Attorney Trust Account,”
“Attorney Escrow Account” “IOLTA Account” or “Attorney Fiduciary Account.”
The name of the attorney or law firm responsible for the account shall also
appear on all deposit slips and checks drawn thereon.
2. A lawyer shall designate all business accounts, as well as all deposit slips and
all checks drawn thereon, as a “Business Account,” a “Professional Account,”
an “Office Account,” a “General Account,” a “Payroll Account,” “Operating
Account” or a “Regular Account.”
3. Nothing in this Rule shall prohibit a lawyer from using any additional description
or designation for a specific business or trust account including fiduciary
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accounts maintained by the lawyer as executor, guardian, trustee, receiver,
agent or in any other fiduciary capacity.
c. Procedure:
1. Approved Institutions:
i.

A lawyer shall maintain his or her trust account only in a financial
institution approved by the State Bar, which shall annually publish a list
of approved institutions. Such institutions shall be located within the
State of Georgia, within the state where the lawyer’s office is located, or
elsewhere with the written consent and at the written request of the client
or fiduciary. The institution shall be authorized by federal or state law to
do business in the jurisdiction where located and shall be federally
insured. A financial institution shall be approved as a depository for
lawyer trust accounts if it abides by an agreement to report to the State
Disciplinary Board whenever any properly payable instrument is
presented against a lawyer trust account containing insufficient funds,
and the instrument is not honored. The agreement shall apply to all
branches of the financial institution and shall not be canceled except
upon thirty days notice in writing to the State Disciplinary Board. The
agreement shall be filed with the Office of General Counsel on a form
approved by the State Disciplinary Board. The agreement shall provide
that all reports made by the financial institution shall be in writing and
shall include the same information customarily forwarded to the
depositor when an instrument is presented against insufficient funds. If
the financial institution is located outside of the State of Georgia, it shall
also agree in writing to honor any properly issued State Bar of Georgia
subpoena.

ii.

The State Disciplinary Board shall establish procedures for a lawyer or
law firm to be excused from the requirements of this Rule if the lawyer
or law firm has its principal office in a county where no bank, credit union,
or savings and loan association will agree to comply with the provisions
of this Rule.

2. Timing of Reports:
i.

The financial institution shall file a report with the Office of General
Counsel of the State Bar of Georgia in every instance where a properly
payable instrument is presented against a lawyer trust account
containing insufficient funds and said instrument is not honored within
three business days of presentation.

ii.

The report shall be filed with the Office of General Counsel within fifteen
days of the date of the presentation of the instrument, even if the
instrument is subsequently honored after the three business days
provided in (2)(i) above.
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3. Nothing shall preclude a financial institution from charging a particular lawyer
or law firm for the reasonable cost of producing the reports and records required
by this Rule.
4. Every lawyer and law firm maintaining a trust account as provided by these
Rules is hereby and shall be conclusively deemed to have consented to the
reporting and production requirements mandated by this Rule and shall
indemnify and hold harmless each financial institution for its compliance with
the aforesaid reporting and production requirements.
d. Effect on Financial Institution of Compliance: The agreement by a financial institution
to offer accounts pursuant to this Rule shall be a procedure to advise the State
Disciplinary Board of conduct by attorneys and shall not be deemed to create a duty
to exercise a standard of care or a contract with third parties that may sustain a loss
as a result of lawyers overdrawing attorney trust accounts.
e. Availability of Records: A lawyer shall not fail to produce any of the records required
to be maintained by these Standards at the request of the Investigative Panel of the
State Disciplinary Board or the Supreme Court. This obligation shall be in addition to
and not in lieu of the procedures contained in Part IV of these Rules for the production
of documents and evidence.
f. Audit for Cause: A lawyer shall not fail to submit to an Audit for Cause conducted by
the State Disciplinary Board pursuant to Bar Rule 4-111.
The maximum penalty for a violation of this Rule is disbarment.
Comment
[1] Each financial institution wishing to be approved as a depository of client trust funds must file an overdraft
notification agreement with the State Disciplinary Board of the State Bar of Georgia. The State Bar of
Georgia will publish a list of approved institutions at least annually.
[2] The overdraft agreement requires that all overdrafts be reported to the Office of General Counsel of the
State Bar of Georgia whether or not the instrument is honored. It is improper for a lawyer to accept “overdraft
privileges” or any other arrangement for a personal loan on a client trust account, particularly in exchange
for the institution’s promise to delay or not to report an overdraft. The institution must notify the Office of
General Counsel of all overdrafts even where the institution is certain that its own error caused the overdraft
or that the matter could have been resolved between the institution and the lawyer within a reasonable
period of time.
[3] The overdraft notification provision is not intended to result in the discipline of every lawyer who
overdraws a trust account. The lawyer or institution may explain occasional errors. The provision merely
intends that the Office of General Counsel receive an early warning of improprieties so that corrective
action, including audits for cause, may be taken.
Audits
[4] Every lawyer’s financial records and trust account records are required records and therefore are
properly subject to audit for cause. The audit provisions are intended to uncover errors and omissions
before the public is harmed, to deter those lawyers who may be tempted to misuse client’s funds and to
educate and instruct lawyers as to proper trust accounting methods. Although the auditors will be employed
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by the Office of General Counsel of the State Bar of Georgia, it is intended that disciplinary proceedings
will be brought only when the auditors have reasonable cause to believe discrepancies or irregularities
exist. Otherwise, the auditors should only educate the lawyer and the lawyer’s staff as to proper trust
accounting methods.
[5] An audit for cause may be conducted at any time and without advance notice if the Office of General
Counsel receives sufficient evidence that a lawyer poses a threat of harm to clients or the public. The Office
of General Counsel must have the written approval of the Chairman of the Investigative Panel of the State
Disciplinary Board and the President-elect of the State Bar of Georgia to conduct an audit for cause.

______________________________________________________________________
RULE 2.4 LAWYER SERVING AS THIRD PARTY NEUTRAL
a. A lawyer serves as a third-party neutral when the lawyer assists two or more persons
who are not clients of the lawyer to reach a resolution of a dispute or other matter that
has arisen between them. Service as a third-party neutral may include service as an
arbitrator, a mediator or in such other capacity as will enable the lawyer to assist the
parties to resolve the matter.
b. A lawyer serving as a third-party neutral shall inform unrepresented parties that the
lawyer is not representing them. When the lawyer knows or reasonably should know
that a party does not understand the lawyer’s role in the matter, the lawyer shall
explain the difference between the lawyer’s role as a third-party neutral and a lawyer’s
role as one who represents a client.
c. When one or more of the parties in a mediation is a current or former client of the
neutral lawyer or the neutral’s law firm, a lawyer may serve as a neutral only if the
matter in which the lawyer serves as a neutral is not the same matter in which the
lawyer or law firm represents or represented the party and all parties give informed
consent, confirmed in writing.
The maximum penalty for a violation of this Rule is a public reprimand.
Comment
[1] Alternative dispute resolution has become a substantial part of the civil justice system. Aside from
representing clients in dispute-resolution processes, lawyers often serve as third-party neutrals. A thirdparty neutral is a person, such as a mediator, arbitrator, conciliator or evaluator, who assists the parties,
represented or unrepresented, in the resolution of a dispute or in the arrangement of a transaction. Whether
a third-party neutral serves primarily as a facilitator, evaluator or decision maker depends on the particular
process that is either selected by the parties or mandated by a court.
[2] The role of a third-party neutral is not unique to lawyers, although, in some court-connected contexts,
only lawyers are allowed to serve in this role or to handle certain types of cases. In performing this role, the
lawyer may be subject to court rules or other law that apply either to third-party neutrals generally or to
lawyers serving as third-party neutrals. . .
[3] Unlike non-lawyers who serve as third-party neutrals, lawyers serving in this role may experience unique
problems as a result of differences between the role of a third-party neutral and a lawyer’s service as a
client representative. The potential for confusion is significant when the parties are unrepresented in the
process. Thus, paragraph (b) requires a lawyer-neutral to inform unrepresented parties that the lawyer is
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not representing them. For some parties, particularly parties who frequently use dispute-resolution
processes, this information will be sufficient. For others, particularly those who are using the process for
the first time, more information will be required. Where appropriate, the lawyer should inform unrepresented
parties of the important differences between the lawyer’s role as third-party neutral and a lawyer’s role as
a client representative, including the inapplicability of the attorney-client evidentiary privilege. The extent of
disclosure required under this paragraph will depend on the particular parties involved and the subject
matter of the proceeding, as well as the particular features of the dispute-resolution process selected.
[4] A lawyer who serves as a third-party neutral subsequently may be asked to serve as a lawyer
representing a client in the same matter. The conflicts of interest that arise for both the individual lawyer
and the lawyer’s law firm are addressed in Rule 1.12.
[5] Lawyers who represent clients in alternative dispute-resolution processes are governed by the Rules of
Professional Conduct. When the dispute-resolution process takes place before a tribunal, as in binding
arbitration (see Rule 1.0(r)), the lawyer’s duty of candor is governed by Rule 3.3. Otherwise, the lawyer’s
duty of candor toward both the third-party neutral and other parties is governed by Rule 4.1.

______________________________________________________________________
RULE 4.3 DEALING WITH UNREPRESENTED PERSON
In dealing on behalf of a client with a person who is not represented by counsel, a lawyer
shall not:
a. state or imply that the lawyer is disinterested; when the lawyer knows or reasonably
should know that the unrepresented person misunderstands the lawyer’s role in the
matter, the lawyer shall make reasonable efforts to correct the misunderstanding; and
b. give advice other than the advice to secure counsel, if a lawyer knows or reasonably
should know that the interests of such a person are or have a resonable possiblity of
being in conflict with the interests of a client.
The maximum penalty for a violation of this Rule is disbarment.
Comment
[1] An unrepresented person, particularly one not experienced in dealing with legal matters, might assume
that a lawyer is disinterested in loyalties or is a disinterested authority on the law even when the lawyer
represents a client. In order to avoid a misunderstanding, a lawyer will typically need to identify the lawyer’s
client and, where necessary, explain that the client has interests opposed to those of the unrepresented
person. For misunderstandings that sometimes arise when a lawyer for an organization deals with an
unrepresented constituent, see Rule 1.13(f).
[2] The Rule distinguishes between situations involving unrepresented persons whose interests may be
adverse to those of the lawyer’s client and those in which the person’s interests are not in conflict with the
client’s. In the former situation, the possibility that the lawyer will compromise the unrepresented persons
interests is so great that the Rule prohibits the giving of any advice, apart from the advice to obtain counsel.
Whether a lawyer is giving impermissible advice may depend on the experience and sophistication of the
unrepresented person, as well as the setting in which the behavior and comments occur. This Rule does
not prohibit a lawyer from negotiating the terms of a transaction or settling a dispute with an unrepresented
person. So long as the lawyer has explained that the lawyer represents an adverse party and is not
representing the person, the lawyer may inform the person of the terms on which the lawyer’s client will
enter into an agreement or settle a matter, prepare documents that require the person’s signature and
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explain the lawyer’s own view of the meaning of the document or the lawyer’s view of the underlying legal
obligations.

______________________________________________________________________
RULE 5.3 RESPONSIBILITIES REGARDING NONLAWYER ASSISTANTS
With respect to a nonlawyer employed or retained by or associated with a lawyer:
a. a partner, and a lawyer who indiviually or together with other lawyers possesses
managerial authority in a law firm, shall make reasonable efforts to ensure that the
firm has in effect measures giving reasonable assurance that the person’s conduct is
compatible with the professional obligations of the lawyer;
b. a lawyer having direct supervisory authority over the nonlawyer shall make reasonable
efforts to ensure that the person’s conduct is compatible with the professional
obligations of the lawyer;
c. a lawyer shall be responsible for conduct of such a person that would be a violation of
the Georgia Rules of Professional Conduct if engaged in by a lawyer if:
1. the lawyer orders or, with the knowledge of the specific conduct, ratifies the
conduct involved; or
2. the lawyer is a partner in the law firm in which the person is employed, or has
direct supervisory authority over the person, and knows of the conduct at a time
when its consequences can be avoided or mitigated but fails to take reasonable
remedial action; and
d. a lawyer shall not allow any person who has been suspended or disbarred and who
maintains a presence in an office where the practice of law is conducted by the lawyer,
to:
1. represent himself or herself as a lawyer or person with similar status;
2. have any contact with the clients of the lawyer either in person, by telephone
or in writing; or
3. have any contact with persons who have legal dealings with the office either in
person, by telephone or in writing.
The maximum penalty for a violation of this Rule is disbarment.
Comment
[1] Lawyers generally employ assistants in their practice, including secretaries, investigators, law student
interns, and paraprofessionals. Such assistants, whether employees or independent contractors, act for the
lawyer in rendition of the lawyer’s professional services. A lawyer should give such assistants appropriate
instruction and supervision concerning the ethical aspects of their employment, particularly regarding the
obligation not to disclose information relating to representation of the client, and should be responsible for
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their work product. The measures employed in supervising nonlawyers should take account of the fact that
they do not have legal training and are not subject to professional discipline.
[2] Paragraph (a) requires lawyers with managerial authority within a law firm to make reasonable efforts to
establish internal policies and procedures designed to provide reasonable assurance that nonlawyers in
the firm will act in a way compatible with the Georgia Rules of Professional Conduct. See Comment [1] to
Rule 5.1. Paragraph (b) applies to lawyers who have supervisory authority over the work of a nonlawyer.
Paragraph (c) specifies the circumstances in which a lawyer is responsible for conduct of a nonlawyer that
would be a violation of the Georgia Rules of Professional Conduct if engaged in by a lawyer.
[3] The prohibitions of paragraph (d) apply to professional conduct and not to social conversation unrelated
to the representation of clients or legal dealings of the law office, or the gathering of general information in
the course of working in a law office. The thrust of the restriction is to prevent the unauthorized practice of
law in a law office by a person who has been suspended or disbarred.

______________________________________________________________________
RULE 5.4 PROFESSIONAL INDEPENDENCE OF A LAWYER
a. A lawyer or law firm shall not share legal fees with a nonlawyer, except that:
1. an agreement by a lawyer with the lawyer’s firm, partner, or associate may
provide for the payment of money, over a reasonable period of time after the
lawyer’s death, to the lawyer’s estate or to one or more specified persons;
2. a lawyer or law firm who purchases the practice of a deceased, disabled, or
disappeared lawyer may, pursuant to the provisions of Rule 1.17, pay to the
estate or other representative of that lawyer the agreed-upon purchase price;
and
3. a lawyer or law firm may include nonlawyer employees in a compensation or
retirement plan, even though the plan is based in whole or in part on a profitsharing arrangement; and
4. a lawyer who undertakes to complete unfinished business of a deceased
lawyer may pay to the estate of the deceased lawyer that proportion of the total
compensation which fairly represents the services rendered by the deceased
lawyer.
5. a lawyer may pay a referral fee to a bar-operated non-profit lawyer referral
service where such fee is calculated as a percentage of legal fees earned by
the lawyer to whom the service has referred a matter pursuant to Rule 7.3.
Direct Contact with Prospective Clients.
b. A lawyer shall not form a partnership with a nonlawyer if any of the activities of the
partnership consist of the practice of law.
c. A lawyer shall not permit a person who recommends, employs, or pays the lawyer to
render legal services for another to direct or regulate the lawyer’s professional
judgment in rendering such legal services.
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d. A lawyer shall not practice with or in the form of a professional corporation or
association authorized to practice law for a profit, if:
1. a nonlawyer owns any interest therein, except that a fiduciary representative of
the estate of a lawyer may hold the stock or interest of the lawyer for a
reasonable time during administration;
2. a nonlawyer is a corporate director or officer thereof; or
3. a nonlawyer has the right to direct or control the professional judgment of a
lawyer.
The maximum penalty for a violation of this Rule is disbarment.
Comment
[1] The provisions of this Rule express traditional limitations on sharing fees. These limitations are to protect
the lawyer’s professional independence of judgment. Where someone other than the client pays the
lawyer’s fee or salary, or recommends employment of the lawyer, that arrangement does not modify the
lawyer’s obligation to the client. As stated in paragraph (c), such arrangements should not interfere with the
lawyer’s professional judgment.

______________________________________________________________________
RULE 5.5 UNAUTHORIZED
PRACTICE OF LAW

PRACTICE

OF

LAW;

MULTIJURISDICTIONAL

Ethics & Discipline / Current Rules / Part IV (After January 1 / 2001) - Georgia Rules of
Professional Conduct (also includes Disciplinary Proceedings and Advisory Opinion
rules) / CHAPTER 1 GEORGIA RULES OF PROFESSIONAL CONDUCT AND
ENFORCEMENT THEREOF
a. A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal
profession in that jurisdiction, or assist another in doing so.
b. A Domestic Lawyer shall not:
1. except as authorized by these Rules or other law, establish an office or other
systematic and continuous presence in this jurisdiction for the practice of law;
or
2. hold out to the public or otherwise represent that the Domestic Lawyer is
admitted to practice law in this jurisdiction.
c. A Domestic Lawyer, who is not disbarred or suspended from practice in any
jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:
1. are undertaken in association with a lawyer who is admitted to practice in this
jurisdiction and who actively participates in the matter;
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2. are in or reasonably related to a pending or potential proceeding before a
tribunal in this or another jurisdiction, if the Domestic Lawyer, or a person the
Domestic Lawyer is assisting, is authorized by law or order to appear in such
proceeding or reasonably expects to be so authorized;
3. are in or reasonably related to a pending or potential arbitration, mediation, or
other alternative dispute resolution proceeding in this or another jurisdiction, if
the services arise out of or are reasonably related to the Domestic Lawyer’s
practice in a jurisdiction in which the Domestic Lawyer is admitted to practice
and are not services for which the forum requires pro hac vice admission; or
4. are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably
related to the Domestic Lawyer’s practice in a jurisdiction in which the Domestic
Lawyer is admitted to practice.
d. A Domestic Lawyer, who is not disbarred or suspended from practice in any
jurisdiction, may provide legal services in this jurisdiction that:
1. are provided to the Domestic Lawyer’s employer or its organizational affiliates
and are not services for which the forum requires pro hac vice admission; or
2. are services that the Domestic Lawyer is authorized to provide by federal law
or other law of this jurisdiction.
e. A Foreign Lawyer shall not, except as authorized by this Rule or other law, establish
an office or other systematic and continuous presence in this jurisdiction for the
practice of law, or hold out to the public or otherwise represent that the lawyer is
admitted to practice law in this jurisdiction. Such a Foreign Lawyer does not engage
in the unauthorized practice of law in this jurisdiction when on a temporary basis the
Foreign Lawyer performs services in this jurisdiction that:
1. are undertaken in association with a lawyer who is admitted to practice in this
jurisdiction and who actively participates in the matter;
2. are in or reasonably related to a pending or potential proceeding before a
tribunal held or to be held in a jurisdiction outside the United States if the
Foreign Lawyer, or a person the Foreign Lawyer is assisting, is authorized by
law or by order of the tribunal to appear in such proceeding or reasonably
expects to be so authorized;
3. are in or reasonably related to a pending or potential arbitration, mediation, or
other alternative dispute resolution proceedings held or to be held in this or
another jurisdiction, if the services arise out of or are reasonably related to the
Foreign Lawyer’s practice in a jurisdiction in which the Foreign Lawyer is
admitted to practice;
4. are not within paragraphs (2) or (3) and
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i.

are performed for a client who resides or has an office in a jurisdiction in
which the Foreign Lawyer is authorized to practice to the extent of that
authorization; or

ii.

arise out of or are reasonably related to a matter that has a substantial
connection to a jurisdiction in which the lawyer is authorized to practice
to the extent of that authorization; or

iii.

are governed primarily by international law or the law of a non-United
States jurisdiction.

f. A Foreign Lawyer who is not disbarred or suspended from practice in any jurisdiction,
may provide legal services in this jurisdiction subject to the following conditions:
1. The services are provided to the Foreign Lawyer’s employer or its
organizational affiliates and are not services for which the forum requires pro
hac vice admission; and
2. The Foreign Lawyer is and remains in this country in lawful immigration status
and complies with all relevant provisions of United States immigration laws.
g. For purposes of the grants of authority found in (e) and (f) above, the Foreign Lawyer
must be a member in good standing of a recognized legal profession in a foreign
jurisdiction, the members of which are admitted to practice as lawyers or counselors
at law or the equivalent and subject to effective regulation and discipline by a duly
constituted professional body or a public authority.
The maximum penalty for a violation of this rule is disbarment.
Comment
[1] A lawyer may practice law only in a jurisdiction in which the lawyer is authorized to practice. A lawyer
may be admitted to practice law in a jurisdiction on a regular basis or may be authorized by court rule or
order or by law to practice for a limited purpose or on a restricted basis. Paragraph (a) applies to
unauthorized practice of law by a lawyer, whether through the lawyer’s direct action or by the lawyer
assisting another person.
[2] The definition of the practice of law is established by law and varies from one jurisdiction to another.
Whatever the definition, limiting the practice of law to members of the bar protects the public against
rendition of legal services by unqualified persons. This Rule does not prohibit a lawyer from employing the
services of paraprofessionals and delegating functions to them, so long as the lawyer supervises the
delegated work and retains responsibility for their work. See Rule 5.3.
[3] A lawyer may provide professional advice and instruction to nonlawyers whose employment requires
knowledge of the law; for example, claims adjusters, employees of financial or commercial institutions,
social workers, accountants and persons employed in government agencies. Lawyers also may assist
independent nonlawyers, such as paraprofessionals, who are authorized by the law of a jurisdiction to
provide particular law-related services. In addition, a lawyer may counsel nonlawyers who wish to proceed
pro se.
[4] Other than as authorized by law or this Rule, a Domestic Lawyer violates paragraph (b) and a Foreign
Lawyer violates paragraph (e) if the Domestic or Foreign Lawyer establishes an office or other systematic
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and continuous presence in this jurisdiction for the practice of law. Presence may be systematic and
continuous even if the Domestic or Foreign Lawyer is not physically present here. Such Domestic or Foreign
Lawyer must not hold out to the public or otherwise represent that the Domestic or Foreign Lawyer is
admitted to practice law in this jurisdiction. See also Rules 7.1(a) and 7.5(b).
[5] There are occasions in which a Domestic or Foreign Lawyer, who is not disbarred or suspended from
practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction under
circumstances that do not create an unreasonable risk to the interests of their clients, the public or the
courts. Paragraph (c) identifies four such circumstances for the Domestic Lawyer. Paragraph (e) identifies
four such circumstances for the Foreign Lawyer. The fact that conduct is not so identified does not imply
that the conduct is or is not authorized. With the exception of paragraphs (d)(1) and (d)(2), this Rule does
not authorize a Domestic Lawyer to establish an office or other systematic and continuous presence in this
jurisdiction without being admitted to practice generally here.
[6] There is no single test to determine whether a Domestic or Foreign Lawyer’s services are provided on
a “temporary basis” in this jurisdiction, and may therefore be permissible under paragraph (c) or paragraph
(e). Services may be “temporary” even though the Domestic or Foreign Lawyer provides services in this
jurisdiction on a recurring basis, or for an extended period of time, as when the Domestic Lawyer is
representing a client in a single lengthy negotiation or litigation.
[7] Paragraphs (c) and (d) apply to Domestic Lawyers. Paragraphs (e), (f) and (g) apply to Foreign Lawyers.
Paragraphs (c) and (e) contemplate that the Domestic or Foreign Lawyer is authorized to practice in the
jurisdiction in which the Domestic or Foreign Lawyer is admitted and excludes a Domestic or Foreign
Lawyer who while technically admitted is not authorized to practice, because, for example, the Domestic or
Foreign Lawyer is on inactive status.
[8] Paragraph (c)(1) recognizes that the interests of clients and the public are protected if a Domestic Lawyer
associates with a lawyer licensed to practice in this jurisdiction. Paragraph (e)(1) recognizes that the
interests of clients and the public are protected if a Foreign Lawyer associates with a lawyer licensed to
practice in this jurisdiction. For these paragraphs to apply, however, the lawyer admitted to practice in this
jurisdiction must actively participate in and share responsibility for the representation of the client.
[9] Domestic Lawyers not admitted to practice generally in a jurisdiction may be authorized by law or order
of a tribunal or an administrative agency to appear before the tribunal or agency. This authority may be
granted pursuant to formal rules governing admission pro hac vice or pursuant to informal practice of the
tribunal or agency. Under paragraph (c)(2), a Domestic Lawyer does not violate this Rule when the
Domestic Lawyer appears before a tribunal or agency pursuant to such authority. To the extent that a court
rule or other law of this jurisdiction requires a Domestic Lawyer to obtain admission pro hac vice before
appearing before a tribunal or administrative agency, this Rule requires the Domestic Lawyer to obtain that
authority.
[10] Paragraph (c)(2) also provides that a Domestic Lawyer rendering services in this jurisdiction on a
temporary basis does not violate this Rule when the Domestic Lawyer engages in conduct in anticipation
of a proceeding or hearing in a jurisdiction in which the Domestic Lawyer is authorized to practice law or in
which the Domestic Lawyer reasonably expects to be admitted pro hac vice. Examples of such conduct
include meetings with the client, interviews of potential witnesses, and the review of documents. Similarly,
a Domestic Lawyer may engage in conduct temporarily in this jurisdiction in connection with pending
litigation in another jurisdiction in which the Domestic Lawyer is or reasonably expects to be authorized to
appear, including taking depositions in this jurisdiction.
[11] When a Domestic Lawyer has been or reasonably expects to be admitted to appear before a court or
administrative agency, paragraph (c)(2) also permits conduct by lawyers who are associated with that
lawyer in the matter, but who do not expect to appear before the court or administrative agency. For
example, subordinate Domestic Lawyers may conduct research, review documents, and attend meetings
with witnesses in support of the Domestic Lawyer responsible for the litigation.
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[12] Paragraph (c)(3) permits a Domestic Lawyer, and paragraph (e)(3) permits a Foreign Lawyer, to
perform services on a temporary basis in this jurisdiction if those services are in or reasonably related to a
pending or potential arbitration, mediation, or other alternative dispute resolution proceeding in this or
another jurisdiction, if the services arise out of or are reasonably related to the Domestic or Foreign Lawyer’s
practice in a jurisdiction in which the Domestic or Foreign Lawyer is admitted to practice. The Domestic
Lawyer, however, must obtain admission pro hac vice in the case of a court-annexed arbitration or
mediation or otherwise if court rules or law so requires.
[13] Paragraph (c)(4) permits a Domestic Lawyer to provide certain legal services on a temporary basis in
this jurisdiction that arise out of or are reasonably related to the Domestic Lawyer’s practice in a jurisdiction
in which the Domestic Lawyer is admitted but are not within paragraphs (c)(2) or (c)(3). These services
include both legal services and services that nonlawyers may perform but that are considered the practice
of law when performed by lawyers. Paragraph (e)(4)(i) permits a Foreign Lawyer to provide certain legal
services in this jurisdiction on behalf of a client who resides or has an office in the jurisdiction in which the
Foreign Lawyer is authorized to practice. Paragraph (e)(4)(ii) permits a Foreign Lawyer to provide certain
legal services on a temporary basis in this jurisdiction that arise out of or are reasonably related to a matter
that has a substantial connection to the jurisdiction in which the Foreign Lawyer is authorized to practice.
These services include both legal services and services that nonlawyers may perform but that are
considered the practice of law when performed by lawyers.
[14] Paragraphs (c)(3) and (c)(4) require that the services arise out of or be reasonably related to the
Domestic Lawyer’s practice in a jurisdiction in which the Domestic Lawyer is admitted. Paragraphs (e)(3)
and (e)(4)(ii) require that the services arise out of or be reasonably related to the Foreign Lawyer’s practice
in a jurisdiction in which the Foreign Lawyer is admitted to practice. A variety of factors may evidence such
a relationship. These include but are not limited to the following:
a. The Domestic or Foreign Lawyer’s client may have been previously represented by the Domestic
or Foreign Lawyer; or
b. The Domestic or Foreign Lawyer’s client may be resident in, have an office in, or have substantial
contacts with the jurisdiction in which the Domestic or Foreign Lawyer is admitted; or
c. The matter, although involving other jurisdictions, may have a significant connection with that
jurisdiction in which the Domestic of Foreign Lawyer is admitted; or
d. Significant aspects of the Domestic or Foreign Lawyer’s work in a specific matter might be
conducted in the jurisdiction in which the Domestic or Foreign Lawyer is admitted or another
jurisdiction; or
e. A significant aspect of a matter may involve the law of the jurisdiction in which the Domestic or
Foreign Lawyer is admitted; or
f. Some aspect of the matter may be governed by international law or the law of a non-United State
jurisdiction; or
g. The Lawyer’s work on the specific matter in this jurisdiction is authorized by the jurisdiction in
which the lawyer is admitted; or
h. The client’s activities or the legal issues involve multiple jurisdictions, such as when the officers of
a multinational corporation survey potential business sites and seek the services of their Domestic
or Foreign Lawyer in assessing the relative merits of each; or
i. The services may draw on the Domestic or Foreign Lawyer’s recognized expertise developed
through the regular practice of law on behalf of clients in matters involving a particular body of federal,
nationally-uniform, foreign, or international law.
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[15] Paragraph (d) identifies two circumstances in which a Domestic Lawyer, who is not disbarred or
suspended from practice in any jurisdiction, may establish an office or other systematic and continuous
presence in this jurisdiction for the practice of law as well as provide legal services on a temporary basis.
Except as provided in paragraphs (d)(1) and (d)(2), a Domestic Lawyer who establishes an office or other
systematic or continuous presence in this jurisdiction must become admitted to practice law generally in
this jurisdiction.
[16] Paragraph (d)(1) applies to a Domestic Lawyer who is employed by a client to provide legal services
to the client or its organizational affiliates, i.e., entities that control, are controlled by, or are under common
control with the employer. This paragraph does not authorize the provision of personal legal services to the
employer’s officers or employees. The paragraph applies to in-house corporate lawyers, government
lawyers and others who are employed to render legal services to the employer. The Domestic Lawyer’s
ability to represent the employer outside the jurisdiction in which the Domestic Lawyer is licensed generally
serves the interests of the employer and does not create an unreasonable risk to the client and others
because the employer is well situated to assess the Domestic Lawyer’s qualifications and the quality of the
Domestic Lawyer’s work.
[17] If an employed Domestic Lawyer establishes an office or other systematic presence in this jurisdiction
for the purpose of rendering legal services to the employer, the Domestic Lawyer may be subject to
registration or other requirements, including assessments for client protection funds and mandatory
continuing legal education.
[18] Paragraph (d)(2) recognizes that a Domestic Lawyer may provide legal services in a jurisdiction in
which the Domestic Lawyer is not licensed when authorized to do so by federal or other law, which includes
statute, court rule, executive regulation or judicial precedent. Paragraph (e)(4)(iii) recognizes that a Foreign
Lawyer may provide legal services when the services provided are governed by international law or the law
of a foreign jurisdiction.
[19] A Domestic or Foreign Lawyer who practices law in this jurisdiction pursuant to paragraphs (c), (d), (e)
or (f) or otherwise is subject to the disciplinary authority of this jurisdiction. See Rule 8.5(a).
[20] In some circumstances, a Domestic Lawyer who practices law in this jurisdiction pursuant to
paragraphs (c) or (d) may have to inform the client that the Domestic Lawyer is not licensed to practice law
in this jurisdiction. For example, that may be required when the representation occurs primarily in this
jurisdiction and requires knowledge of the law of this jurisdiction. See Rule 1.4.
[21] Paragraphs (c), (d), (e) and (f) do not authorize communications advertising legal services to
prospective clients in this jurisdiction by Domestic or Foreign Lawyers who are admitted to practice in other
jurisdictions. Whether and how Domestic or Foreign Lawyers may communicate the availability of their
services to prospective clients in this jurisdiction is governed by Rules 7.1 to 7.5.

(END OF APPENDIX 1)
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The following are selected Formal Advisory Opinions, included in this appendix because
they have particular relevance to the closing of residential real estate transactions. For
all of the Formal Advisory Opinions, go to http://www.gabar.org.
Advisory Opinion 21. Guidelines for attorneys utilizing paralegals and assistants.1
Formal Advisory Opinion No. 86-5. Lawyer cannot delegate to a nonlawyer
responsibility of closing a real estate transaction without the participation of an attorney.
Formal Advisory Opinion No. 99-2. An in-house counsel for a real estate lending
institution assists that entity in the unauthorized practice of law if he or she provides legal
services to its customers which are in any way related to the existing relationship between
the institution and its customer; and such conduct would also constitute an impermissible
conflict of interest.
Formal Advisory Opinion No. 00-3. Ethical propriety of lawyers telephonically
participating in real estate closings from remote sites.
Formal Advisory Opinion No. 04-1. If an attorney supervises the closing conducted by
the non-lawyer entity, then the attorney is a fiduciary with respect to the closing proceeds
and closing proceeds must be handled in accordance with Rule 1.15(II).
Formal Advisory Opinion No. 13-1. A Georgia attorney may NOT ethically conduct a
“witness only” closing -- where the attorney acts in the limited role of a witness or notary,
only presiding over the execution of closing documents, and fails to control the closing
process from beginning to end.
1

State Disciplinary Board Opinion History -

This opinion is an Advisory Opinion issued by the State Disciplinary Board. Prior to 1986, the State
Disciplinary Board was responsible for issuing Advisory Opinions. In 1986, when the ultimate responsibility
for issuing Formal Advisory Opinions was entrusted to the Supreme Court of Georgia, the Formal Advisory
Opinion Board was asked to review all of the Advisory Opinions issued by the State Disciplinary Board.
As a result of that review, some of the pre-1986 Advisory Opinions issued by the State Disciplinary Board
proved obsolete under the Standards, and were withdrawn. However, other Advisory Opinions, like this
one, were determined to retain vitality under the Standards, and are published with the caution that they
were not issued by, nor with the authority of the Supreme Court of Georgia. The State Bar of Georgia
treats this opinion as persuasive authority only.

______________________________________________________________________
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Advisory Opinion 211
See footnote below for an explanation regarding the history and the binding authority of
this opinion.
State Disciplinary Board
Advisory Opinion No. 21
September 16, 1977
Guidelines for Attorneys Utilizing Paralegals.
Pursuant to the provisions of Rule 4-217 of the Rules and Regulations for the
Organization and Government. of the State Bar of Georgia (219 Ga. 873, as amended),
the State Disciplinary Board, after a proper request for such, renders its opinion
concerning the proper interpretation of the Code of Professional Responsibility of the
State Bar of Georgia.
QUESTION PRESENTED:
What are the ethical responsibilities of attorneys who employ legal assistants or
paraprofessionals and permit them to deal with other lawyers, clients and the public?
The ethics authority applicable to this inquiry is Rule 3-103 (Canon III): EC 3-1, EC 3-2,
ES 3-6, DR 3-101(A) and DR 3-103 are all included in that Rule. It is also noted that the
provisions of Canon III appear as Disciplinary Standards 24, 25 and 26 in Part IV
(discipline) of the Rules of the State Bar.
Canon III provides:
“A lawyer should assist in preventing the unauthorized practice of law.”
Ethical Considerations under this Canon relevant to the question propounded are:
“EC 3-1 The prohibition against the practice of law by a layman is grounded in the need
of the public for integrity and competence of those who undertake to render legal services.
Because of the fiduciary and personal character of the lawyer-client relationship and the
inherently complex nature of our legal system, the public can better be assured of the
requisite responsibility and competence if the practice of law is confined to those who
are subject to the requirements and regulations imposed upon members of the legal
profession.”
“EC 3-2 The sensitive variations in the considerations that bear on legal determinations
often make it difficult even for a lawyer to exercise appropriate professional judgment,
and it is therefore essential that the personal nature of the relationship of client and
lawyer be preserved. Competent professional judgment is the product of a trained
familiarity with law and legal processes, a disciplined, analytical approach to legal
problems, and a firm ethical commitment.”
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“EC 3-6 A lawyer often delegates tasks to clerks, secretaries and other lay persons. Such
delegation is proper if the lawyer maintains a direct relationship with his client, supervises
the delegated work and has complete professional responsibility for the work product.
This delegation enables a lawyer to render legal service more economically and
efficiently.”
“DR 3-101 Aiding Unauthorized Practice of Law.
(A) A lawyer shall not aid a nonlawyer in the unauthorized practice of law.:
“DR 3-102 Dividing Legal Fees with a Nonlawyer.
(A) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:
(1) ...
(2) ...
(3) a lawyer or law firm may include nonlawyer employees in a retirement plan even
though the plan is based in whole or in part on a profit-sharing arrangement.”
“DR 3-103 Forming a Partnership with a Nonlawyer.
(A) A lawyer shall not form a partnership with a nonlawyer if any of the activities of the
partnership consist of the practice of law.”
For purposes of this opinion the terms “legal assistant”, “paraprofessional” and “paralegal”
are defined as any lay person, not admitted to the practice of law in this State, who is an
employee of, or an assistant to, an active member of the State, who is an employee of,
or an assistant to,an active member of the State Bar of Georgia or to a partnership or
professional corporation comprised of active members of the State Bar of Georgia and
who renders services relating to the law to such member, partnership or professional
corporation under the direct control, supervision and compensation of a member of the
State Bar of Georgia.
The overriding consideration in this opinion will be that the definition of the practice of law
is very wide in the State of Georgia and that strict adherence to a program of supervision
and direction of a paralegal is required in order to avoid any charges that the attorney is
aiding his paralegal in the unauthorized practice of law. Ga. Code Ann. 9-401, 9-402.
Avoidance of charges that the paralegal is engaging in the unauthorized practice of law
may be achieved only by strict observance of the direction found in EC 3-6, quoted above,
indicating that delegation of activities which ordinarily comprise the practice of law is
proper only if the lawyer maintains a direct relationship with the client involved, supervises
and directs the work delegated to the paralegal and assumes complete ultimate
professional responsibility for the work product produced by the paralegal. Supervision of
the work of the paralegal by the attorney must be direct and constant to avoid any charges
of aiding the unauthorized practice of law.
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It is the opinion of this Board that the following may be delegated to nonlawyer paralegals,
provided that proper and effective supervision and control by the attorney exists:
(1) The interview of clients, witnesses and other persons with information pertinent to any
cause being handled by the attorney.
(2) Legal research and drafting of pleadings, briefs of law and other legal documents for
the attorney’s review, approval and use.
(3) Drafting and signing of routine correspondence with the clients of the attorney when
such correspondence does not require the application of legal knowledge or the rendering
of legal advice to the client.
(4) Investigation of facts relating to the cause of a client of the attorney, including
examinations of land records and reporting of his findings to the attorney.
(5) Scheduling of the attorney’s activities in the law office and scheduling of his
appearance before courts, tribunals and administrative agencies.
(6) Billing of clients and general management of the lawfirm’s office and nonlegal staff.
(7) Routine contacts with opposing counsel on topics not effecting the merits of the cause
of action at issue between the attorneys or requiring the use or application of legal
knowledge.
(8) Rendering of specialized advice to the clients of the attorney on scientific and technical
topics, provided that such advice does not require the application of legal judgment or
knowledge to the facts or opinions to be discussed with the client.
It is the opinion of the Board that the following duties should not be delegated to
paralegals:
(1) Any contact with clients or opposite counsel requiring the rendering of legal advice of
any type.
(2) Any appearance as a lawyer at depositions, hearings,calendar calls or trials or before
any administrative Tribunal unless otherwise preempted by Federal law or regulation.
(3) Responsibility for making final decisions as to the ethics of activities of paralegal
employees of an attorney.
(4) Drafting, without review and approval by a member of the Bar, of any pleading or legal
document.
(5) Negotiation with opposing parties or their counsel on substantive issues in expected
or pending litigation.
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(6) Contacting an opposite party or his counsel in a situation in which legal rights of the
firm’s client will be asserted or negotiated.
(7) Signature of pleadings, briefs or other legal documents for presentation to any court
or explanation of legal document s to the client of the lawyer or to the opposite party in
any negotiation or litigation.
It is the opinion of the State Disciplinary Board that there are other duties incumbent upon
lawyers supervising the work of paralegals as follows:
(1)
(a) In order to avoid any appearance that the lawyer is aiding the paralegal in the
unauthorized practice of law,including unauthorized practice by way of “holding out as an
attorney” (see Ga.Code Ann. 9-402), any letters or documents signed by the paralegal
should clearly indicate the status of the paralegal and such status should be made clear
by the nature of the typed signature or by express language in the text of the letter or
document. See Advisory Opinion No. 19.
(b) The name of the paralegal should not appear on the letterhead or on the office
door of any lawyer engaged in private practice. The paralegal may have a business card
containing the name of the firm by which he or she is employed, but the card must contain
the word “paralegal” to clearly convey that the paralegal is not a lawyer.
(c) In oral communications, either face-to-face or on the telephone, the paralegal
should begin the conversation with a clear statement that he or she is speaking as a
paralegal employee of the lawyer or the law firm. Such communication concerning the
status of the paralegal should be given prior to all oral communications with clients,
opposite parties, and other attorneys unless previous contacts with such persons would
justify the paralegal in believing that their status was clearly known to such persons.
(2) A paralegal may not be a partner in a law firm nor have a financial interest that amounts
to a partnership interest in such firm other than participation in a profit sharing plan
allowed under Bar ethics rules. [DR 2-102 (A) ]
(3) As the paralegal is the agent of the attorney, the paralegal has a duty to protect and
preserve the confidences and secrets of the firm’s clients. [EC 4-2 and DR 4-102 ]
(4) As the paralegal is an agent of the lawyer or law firm, it is the duty of the supervising
lawyer to carefully instruct the paralegal so that the paralegal will avoid taking any action
which the attorney himself is prohibited from taking, including avoidance of solicitation of
cases or clients for the lawyer or the lawfirm and avoiding any other activity which would
be improper activity if performed by the supervising lawyer or his firm.

1

State Disciplinary Board Opinion History This opinion is an Advisory Opinion issued by the State Disciplinary Board. Prior to 1986, the State
Disciplinary Board was responsible for issuing Advisory Opinions. In 1986, when the ultimate responsibility
for issuing Formal Advisory Opinions was entrusted to the Supreme Court of Georgia, the Formal Advisory
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Opinion Board was asked to review all of the Advisory Opinions issued by the State Disciplinary Board.
As a result of that review, some of the pre-1986 Advisory Opinions issued by the State Disciplinary Board
proved obsolete under the Standards, and were withdrawn. However, other Advisory Opinions, like this
one, were determined to retain vitality under the Standards, and are published with the caution that they
were not issued by, nor with the authority of the Supreme Court of Georgia. The State Bar of Georgia
treats this opinion as persuasive authority only.

______________________________________________________________________
Formal Advisory Opinion No. 86-5
State Bar of Georgia
Issued by the Supreme Court of Georgia
On May 12, 1989
Formal Advisory Opinion No. 86-5
For references to Standard of Conduct 24, please see Rule 5.5(a).
For references to Rule 3-103 (Canon III) please see Rule 5.5(a).
For references to EC 3-1, please see Comment 2 of Rule 5.5.
For references to EC 3-2, please see Rule 1.1 and Comment 5 of Rule 1.1.
For references to EC 3-6, please see Rule 5.3(b) and Comment 1 of Rule 5.3.
For references to DR 3-101(A), please see Rule 5.5(a).
For references to DR 3-102(A), please see Rule 5.4(a).
For references to DR 3-103, please see Rule 5.4(b).
For an explanation regarding the addition of headnotes to the opinion, see source for link
Ethical Propriety of Lawyer’s Delegating to Nonlawyers the Closing of Real Estate
Transactions.
The closing of real estate transaction constitutes the practice of law as defined by
O.C.G.A § 15-19-50. Accordingly, it would be ethically improper for lawyers to
permit nonlawyers to close real estate transactions. Certain tasks can be delegated
to nonlawyers, subject to the type of supervision and control outlined in State Bar
Advisory Opinion No. 21. The lawyer cannot, however, delegate to a nonlawyer the
responsibility to “close” the real estate transaction without the participation of an
attorney.
Correspondent asks whether it is ethically permissible for a lawyer to delegate to a
nonlawyer the closing of real estate transactions. This question involves, among other
things, an interpretation of Standard 24, Rule 3-103 (Canon III), EC 3-1, EC 3-2, EC 3-6,
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DR 3-101 (A), DR 3-102 (A), and DR 3-103. With the exception of Standard 24, all of the
foregoing Ethical Considerations and Directory Rules are cited and quoted in State Bar
Advisory Opinion No. 21 (attached hereto).
Standard 24 provides as follows:
A lawyer shall not aid a nonlawyer in the unauthorized practice of law. A violation of
this Standard may be punished by a public reprimand.
As the role of nonlawyers (particularly paralegals and legal secretaries) in the closing of
real estate transactions has expanded in recent years, questions have arisen as to the
scope of duties which can be delegated to nonlawyers. A general discussion of duties
which may ethically be delegated to nonlawyers can be found in State Bar Advisory
Opinion Nos. 19 and 21. In short, those Advisory Opinions stress that
Avoidance of charges that the paralegal is engaging in the unauthorized practice of
law may be achieved only by strict observance of the direction found in EC 3-6,
quoted above, indicating that delegation of activities which ordinarily comprise the
practice of law is proper only if the lawyer maintains a direct relationship with the
client involved, supervises and directs the work delegated to the paralegal and
assumes complete ultimate professional responsibility for the work product
produced by the paralegal. Supervision of the work of the paralegal by the attorney
must be direct and constant to avoid any charges of aiding the unauthorized practice
of law. State Bar Advisory Opinion No. 21.
The question to be addressed in this opinion is whether the closing of a real estate
transaction constitutes “the practice of law.” This in turn depends upon what it means to
“close” a real estate transaction. If the “closing” is defined as the entire series of events
through which title to the land is conveyed from one party to another party, it would be
ethically improper for a nonlawyer to “close” a real estate transaction.
O.C.G.A. § 15-19-50 states that the “practice of law” includes “conveyancing,” “the giving
of any legal advice,” and “any action taken for others in any matter connected with the
law.” In Georgia Bar Association v. Lawyers Title Insurance Corporation, 222 Ga. 657
(1966), the Georgia Supreme Court characterizes the “closing of real estate transactions
between applicants for title insurance and third persons” as the rendering of legal services
and advice. Moreover, to the extent that any legal advice is given during any part of the
closing, this would constitute “the practice of law” by definition and could not be ethically
delegated to nonlawyers.
In light of all of the foregoing, it appears that the closing of real estate transactions
constitutes the practice of law as defined by O.C.G.A. §15-19-50. Accordingly, pursuant
to Standard 24, Canon III, and the Ethical Considerations and Disciplinary Rules cited
above, it would be ethically improper for a lawyer to aid nonlawyers to “close” real estate
transactions. This does not mean that certain tasks cannot be delegated to nonlawyers,
subject to the type of supervision and control outlined in State Bar Advisory Opinion No.
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21. The lawyer cannot, however, delegate to a nonlawyer the responsibility to “close” the
real estate transaction without the participation of an attorney.
______________________________________________________________________
Formal Advisory Opinion No. 99-2
STATE BAR OF GEORGIA
ISSUED BY THE SUPREME COURT OF GEORGIA
ON OCTOBER 18, 1999
FORMAL ADVISORY OPINION NO. 99-2
For references to Standard of Conduct 24, please see Rule 5.5.
For references to Standard of Conduct 35, please see Rule 1.7(a).
For references to Standard of Conduct 36, please see Rule 1.7(a).
For references to Canon 3, please see Rule 5.5.
For references to EC 3-1, please see Rule 5.5.
For references to EC 3-8, please see Rule 5.4(a), (b), and (d).
For references to DR 3-101, please see Rule 5.5.
For references to Canon 5, please see Rules 1.7 and 1.8.
For references to EC 5-14, please see Rule 1.7(a).
For references to EC 5-20, please see Rule 2.2.
For references to DR 5-105, please see Rule 1.7.
For an explanation regarding the addition of headnotes to the opinion, see source for link.
QUESTION PRESENTED:
In a transaction involving a real estate lending institution and its customer, may the inhouse counsel for the institution provide legal services to the customer relative to the
transaction? May the real estate lending institution charge the customer a fee for any
legal services rendered relative to the transaction?
SUMMARY ANSWER:
The answer to both questions is “no.” An in-house counsel for a real estate lending
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institution assists that entity in the unauthorized practice of law in violation of Standard
24, if he or she provides legal services to its customers which are in any way related to
the existing relationship between the institution and its customer. Such conduct would
also constitute an impermissible conflict of interest under Standards 35 and 36. This
prohibition does not, however, prevent in-house counsel from attending closings as
attorney for the institution and preparing the documents necessary to effectuate the
closing including those documents that must be signed by the customer and that may
benefit both the institution and the customer. Nor does the prohibition prevent the
institution from seeking reimbursement for the legal expenses incurred in the transaction
by including them in the cost of doing business when determining its charge to its
customer. The charge, however, may not be denominated as a legal or attorney fee but
must be included in the charge being made by the institution. There is inherent risk of
confusion on the part of the customer regarding the role of in-house counsel. Prudent
lawyers will act on the assumption that courts will honor the customer’s reasonable
expectation of in-house counsel’s duties created by the closing attorney’s conduct at the
closing.
OPINION:
Standard 24, proscribing assistance in the unauthorized practice of law, prohibits inhouse counsel for a real estate lending institution from providing legal services to its
customers. See also, Georgia Code of Professional Responsibility, Canon 3; Georgia
Code of Professional Responsibility, Ethical Considerations 3-1 & 3-8; Georgia Code of
Professional Responsibility, Directory Rule 3-101, and ABA Model Rules of Professional
Conduct, Model Rule 5.4(d). Standards 35 and 36 prohibit such conduct if the ability to
exercise independent professional judgment on behalf of one client will be or is likely to
be adversely affected by the obligation to another client. See also, Georgia Code of
Professional Responsibility, Canon 5; Georgia Code of Professional Responsibility,
Ethical Consideration 5-14 - 5-20; Georgia Code of Professional Responsibility, Directory
Rule 5-105, and ABA Model Rules of Professional Conduct, Model Rule 1.7. Specifically,
in-house counsel may not provide legal services at a closing or elsewhere to a customer
borrowing from the lending institution and arising out of the existing relationship between
the customer and the institution. This is true whether or not the customer is charged for
these services. The role of employee renders the actions of in-house counsel the action
of the employer. The employer, not being a lawyer, is thus being assisted in and is
engaging in the unauthorized practice of law. The in-house counsel by virtue of the
existing employer/employee relationship and its accompanying obligation of loyalty to the
employer cannot exercise independent professional judgment on behalf of the customer.
This prohibition does not, however, prevent in-house counsel from attending the closing
as the institution’s legal representative and preparing those documents necessary to
effectuate the closing. This includes those documents that must be signed by the
customer. In such a situation, in-house counsel is providing legal services directly to the
institution even though others, including the customer, may benefit from them.
The prohibition on assisting in the unauthorized practice of law does not prevent the
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lending institution from including the expense of in-house counsel in the cost of doing
business when determining the fee to charge its customer. The lending institution may, in
other words, recoup the expenses of the transaction including the cost of legal services.
This conduct does not in and of itself, create a duty to the customer on the part of the inhouse counsel nor does it constitute a violation of the prohibition against the sharing of
legal fees with a non-lawyer. On the other hand, charging the cost of legal services to the
customer (1) is likely to create an unintended expectation in the mind of the customer, (2)
constitutes a non-lawyer receiving the fee for legal services rather than an attorney, (3)
constitutes a lawyer splitting a fee with a non-lawyer, or (4) directly invites the
unauthorized practice of law. It is accordingly prohibited even if limited to actual costs.
The customer cannot be made a part of the attorney/client, employer/employee
relationship.
The situation in which in-house counsel attends closings as attorney for the lending
institution and prepares the documents necessary to effectuate the closing is fraught with
both legal and ethical risks beyond assistance in the unauthorized practice of law and
conflict of interests. Even though the above analysis (1) requires that in-house counsel’s
lawyer-client relationship be restricted to the lending institution, and (2) prohibits the direct
billing for legal services by the institution, the fact remains that the customer may benefit
from the actions of in-house counsel. Thus the risk of confusion about the role of in-house
counsel at the closing will be high. Prudent in-house counsel should anticipate that courts
may treat the reasonable customer expectations regarding these legal services as
creating duties even in the absence of a lawyer-client relationship. The Restatement
(Second) of Torts reports that an attorney who represents only the lender may still be held
liable in negligence to a borrower. See, e.g., Seigle v. Jasper, 867 S.W. 2d 476 (Ky. Ct.
App. 1973). A similar result may obtain under traditional contract or agency principles
regarding third party beneficiaries. This position is supported by the Restatement of the
Law of Lawyering. While declaring the current state of Georgia law on this issue would
be inappropriate and beyond the scope of this Formal Advisory Opinion, it is clear that
prudent in-house counsel will not ignore these risks both in advising the lending institution
and in his or her conduct toward the customer as a matter of good lawyering.
______________________________________________________________________
Formal Advisory Opinion No. 00-3
STATE BAR OF GEORGIA
ISSUED BY THE SUPREME COURT OF GEORGIA
ON FEBRUARY 11, 2000
FORMAL ADVISORY OPINION NO. 00-3
For references to Standard of Conduct 24, please see Rule 5.5(a).
For an explanation regarding the addition of headnotes to the opinion, see source for link.
QUESTION PRESENTED:
Ethical propriety of lawyers telephonically participating in real estate closings from remote
sites.
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SUMMARY ANSWER:
Formal Advisory Opinion No. 86-5 explains that a lawyer cannot delegate to a nonlawyer
the responsibility to “close” the real estate transaction without the participation of an
attorney. Formal Advisory Opinion No. 86-5 also provides that “Supervision of the work
of the paralegal by the attorney must be direct and constant to avoid any charges of aiding
the unauthorized practice of law.” The lawyer’s physical presence at a closing will assure
that there is supervision of the work of the paralegal which is direct and constant.
OPINION:
Formal Advisory Opinion No. 86-5 (86-R9) issued by the Supreme Court states that the
closing of real estate transactions constitutes the practice of law as defined by O.C.G.A.
§15-19-50. Therefore, it is ethically improper for lawyers to permit nonlawyers to close
real estate transactions. Correspondent inquires whether it is ethically permissible to
allow a paralegal to be physically present at a remote site for the purpose of witnessing
signatures and assuring that documents are signed properly. The paralegal announces
to the borrower that they are there to assist the attorney in the closing process. The lawyer
is contacted by telephone by the paralegal during the closing to discuss the legal aspects
of the closing.
The critical issue in this inquiry is what constitutes the participation of the attorney in the
closing transaction. The lawyer must be in control of the closing process from beginning
to end. The supervision of the paralegal must be direct and constant.
Formal Advisory Opinion No. 86-5 states that “If the ‘closing’ is defined as the entire series
of events through which title to the land is conveyed from one party to another party, it
would be ethically improper for a nonlawyer to ‘close’ a real estate transaction.” Under
the circumstances described by the correspondent, the participation of the lawyer is less
than meaningful. The lawyer is not in control of the actual closing processing from
beginning to end. The lawyer is brought into the closing process after it has already
begun. Even though the paralegal may state that they are not a lawyer and is not there
for the purpose of giving legal advice, circumstances may arise where one involved in this
process as a purchaser, seller or lender would look to the paralegal for advice and/or
explanations normally provided by a lawyer. This is not permissible.
Formal Advisory Opinion No. 86-5 provides that “Supervision of the work of the paralegal
by the attorney must be direct and constant to avoid any charges of aiding the
unauthorized practice of law.” By allowing a paralegal to appear at closings at remote
sites at which lawyers are present only by telephone conference will obviously increase
the likelihood that the paralegal may be placed in circumstances where the paralegal is
actually providing legal advice or explanations, or exercising independent judgement as
to whether legal advice or explanation is required.
Standard 24 is not met by the lawyer being called on the telephone during the course of
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the closing process for the purpose of responding to questions or reviewing documents.
The lawyer’s physical presence at a closing will assure that there is supervision of the
work of the paralegal which is direct and constant.
______________________________________________________________________
Formal Advisory Opinion No. 04-1
Approved And Issued On February 13, 2006 Pursuant To Bar Rule 4-403
By Order Of The Supreme Court Of Georgia With Comments
Supreme Court Docket No. S05U1720
COMPLETE TEXT FROM THE ORDER OF THE SUPREME COURT OF GEORGIA
We grant a petition for discretionary review brought by the State Bar of Georgia to
consider the proposed opinion of the Formal Advisory Board1 (hereinafter “Board”) that,
if an attorney supervises the closing of a real estate transaction conducted by a nonlawyer entity, the attorney is a fiduciary with respect to the closing proceeds and the
closing proceeds must be handled in accordance with the trust account and IOLTA
provisions of Rule 1.15(II) of Bar Rule 4-102(d) of the Georgia Rules of Professional
Conduct. Formal Advisory Opinion No. 04-1 (August 6, 2004). See State Bar Rule 4403(d) (authorizing this Court to grant a petition for discretionary review).2 For the
reasons set forth below, we agree with the Board that a lawyer directing the closing of a
real estate transaction holds money which belongs to another (either a client or a thirdparty) as an incident to that practice, and must keep that money in an IOLTA account.
We further add that if the proceeds are not subject to the rules of IOLTA subsection (c)(2),
then the funds must be deposited in an interest-bearing account for the client’s benefit.
Rule 1.15(II)(c)(1). Under no circumstances may the closing proceeds be commingled
with funds belonging to the lawyer, the law office, or any entity other than as explicitly
provided in the Rule.
The matter came before the Board pursuant to a request for an advisory opinion on the
following question:
May a lawyer participate in a non-lawyer entity created by the lawyer for the purpose of
conducting residential real estate closings where the closing proceeds received by the
entity are deposited in a non-IOLTA interest bearing bank trust account rather than an
IOLTA account?
The opinion first appeared in the June 2004 issue of the Georgia Bar Journal. In
response, the Board received comments both in support of and in opposition to the
opinion. The modified opinion appeared in the October 2004 Georgia Bar Journal, and
the State Bar thereafter sought discretionary review.
The closing of a real estate transaction in this State constitutes the practice of law, and,
if performed by someone other than a duly-licensed Georgia attorney, results in the
prohibited unlicensed practice of law. In re UPL Advisory Opinion 2003-2, 277 Ga. 472
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(588 SE2d 741) (2003). The attorney participating in the closing is a fiduciary with
respect to the closing proceeds, which must be handled in accordance with the trust
account and IOLTA provisions in Rule 1.15(II).3 Specifically, when a lawyer holds client
funds in trust, the lawyer must make an initial determination whether the funds are eligible
for the IOLTA program. Closing proceeds from a real estate transaction which are
nominal in amount or are to be held for a short period of time (i.e., funds that cannot
otherwise generate net earnings for the client) must be deposited into an Interest on
Lawyer’s Trust Account (IOLTA Account). Funds that are not nominal in amount or
funds, no matter what amount, that are not to be held for a short period of time, are
ineligible for placement in an IOLTA account and must be placed in an interest-bearing
account, with the net interest generated paid to the client. Rule 1.15(II)(c). See also
Brown v. Legal Foundation of Washington, 538 U.S. 216 (155 LE2d 376, 123 SC 1406)
(2003). Under either circumstance, Rule 1.15(II) instructs that a lawyer involved in a
closing has a strict fiduciary duty to deposit a client’s real estate closing proceeds in a
separate IOLTA or non-IOLTA interest bearing trust account.
The Board’s recognition that, under all circumstances, the interest generated on the
client’s closing funds is governed by Rule 1.15(II), ensures full compliance where real
estate closings are involved. Accordingly, we adopt Formal Advisory Opinion 04-1 to the
extent it is in accord with the rule that attorneys must place client closing proceeds that
are nominal or held for a short period of time in an IOLTA account. We clarify that closing
proceeds that are more than nominal in amount or that will be deposited for more than a
short period of time must be placed in a non-IOLTA interest bearing account with interest
payable to the client. Rule 1.15(II)(c)(1).
. State Bar Rule 4-403(a) authorizes the Formal Advisory Opinion Board to draft proposed Formal Advisory
Opinions concerning the proper interpretation of the Rules of Professional Conduct.
1

. Formal Advisory Opinion Board opinions, which are approved or modified by this Court, are “binding on
all members of the State Bar.” State Bar Rule 4-403(e).
2

. The sole issue addressed in the proposed opinion is whether an attorney may participate in a non-lawyer
entity which the attorney created for the purpose of conducting residential real estate closings without
depositing the closing proceeds in an IOLTA account.
3

Formal Advisory Opinion approved, as modified. All the Justices concur.

______________________________________________________________________
FORMAL ADVISORY OPINION NO. 04-1
Question Presented:
May a lawyer participate in a non-lawyer entity created by the lawyer for the purpose of
conducting residential real estate closings where the closing proceeds received by the
entity are deposited in a non-IOLTA interest bearing bank trust account rather than an
IOLTA account?
Summary Answer:
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The closing of a real estate transaction constitutes the practice of law. If an attorney
supervises the closing conducted by the non-lawyer entity, then the attorney is a fiduciary
with respect to the closing proceeds and closing proceeds must be handled in accordance
with Rule 1.15 (II). If the attorney does not supervise the closings, then, under the facts
set forth above, the lawyer is assisting a non-lawyer in the unauthorized practice of law.
Opinion:
The closing of a real estate transaction in the state of Georgia constitutes the practice of
law. See, In re UPL Advisory Opinion 2003-2, 277 Ga. 472, 588 S.E. 2d 741 (Nov. 10,
2003), O.C.G.A. §15-19-50 and Formal Advisory Opinions Nos. 86-5 and 00-3. Thus, to
the extent that a non-lawyer entity is conducting residential real estate closings not under
the supervision of a lawyer, the non-lawyer entity is engaged in the practice of law. If an
attorney supervises the residential closing1, then that attorney is a fiduciary with respects
to the closing proceeds. If the attorney participates in but does not supervise the
closings, then the non-lawyer entity is engaged in the unauthorized practice of law. In
such event, the attorney assisting the non-lawyer entity would be doing so in violation of
Rule 5.5 of the Georgia Rules of Professional Conduct.2
When a lawyer is supervising a real estate closing, the lawyer is professionally
responsible for such closings. Any closing funds received by the lawyer or by persons
or entities supervised by the lawyer are held by the lawyer as a fiduciary. The lawyer’s
responsibility with regard to such funds is addressed by Rule 1.15 (II) of the Georgia
Rules of Professional Conduct which states in relevant part:
SAFEKEEPING PROPERTY - GENERAL
(a) Every lawyer who practices law in Georgia, whether said lawyer practices as a sole
practitioner, or as a member of a firm, association, or professional corporation, and who
receives money or property on behalf of a client or in any other fiduciary capacity, shall
maintain or have available a trust account as required by these Rules. All funds held by
a lawyer for a client and all funds held by a lawyer in any other fiduciary capacity shall be
deposited in and administered from such account.
*****
(c) All client’s funds shall be placed in either an interest-bearing account with the interest
being paid to the client or an interest-bearing (IOLTA) account with the interest being paid
to the Georgia Bar Foundation as hereinafter provided.
(1) With respect to funds which are not nominal in amount, or are not to be held for a short
period of time, a lawyer shall, with notice to the clients, create and maintain an interestbearing trust account in an approved institution as defined by Rule 1.15(III)(c)(1), with the
interest to be paid to the client. No earnings from such an account shall be made
available to a lawyer or law firm.
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(2) With respect to funds which are nominal in amount or are to be held for a short period
of time, a lawyer shall, with or without notice to the client, create and maintain an interestbearing, government insured trust account (IOLTA) in compliance with the following
provisions:
*****
As set out in Subsection (c)(2) above, this Rule applies to all client funds which are
nominal or are to be held for a short period of time. As closing proceeds are not nominal
in amount, but are to be held for only a short period of time, they are subject to the IOLTA
provisions. Therefore, the funds received in connection with the real estate closing
conducted by the lawyer or the non-lawyer entity in the circumstances described above
must be deposited into an IOLTA compliant account.
1. Adequate supervision would require the lawyer to be present at the closing. See FAO . . . .etc.
2. Rule 5.5 states in relevant part that:
UNAUTHORIZED PRACTICE OF LAW
A lawyer shall not:
******
(b) assist a person who is not a member of the bar in the performance of activity that constitutes the
unauthorized practice of law.
The maximum penalty for a violation of this Rule is disbarment.

______________________________________________________________________
FORMAL ADVISORY OPINION NO. 13-1
Approved And Issued On September 22, 2014 Pursuant To Bar Rule 4-403
By Order Of The Supreme Court Of Georgia
Supreme Court Docket No. S14U0705
QUESTIONS PRESENTED:
1. Does a Lawyer1 violate the Georgia Rules of Professional Conduct when he/she
conducts a “witness only” real estate closing?
2. Can a Lawyer who is closing a real estate transaction meet his/her obligations under
the Georgia Rules of Professional Conduct by reviewing, revising as necessary, and
adopting documents sent from a lender or from other sources?
3. Must all funds received by a Lawyer in a real estate closing be deposited into and
disbursed from the Lawyer’s trust account?
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SUMMARY ANSWER:
1. A Lawyer may not ethically conduct a “witness only” closing. Unless parties to a
transaction are handling it pursuant to Georgia’s pro se exemption, Georgia law requires
that a Lawyer handle a real estate closing (see O.C.G.A § 15-19-50, UPL Advisory
Opinion No. 2003-2 and Formal Advisory Opinion No. 86-5).2 When handling a real
estate closing in Georgia a Lawyer does not absolve himself/herself from violations of the
Georgia Rules of Professional Conduct by claiming that he/she has acted only as a
witness and not as an attorney. (See UPL Advisory Opinion No. 2003-2 and Formal
Advisory Opinion No. 04-1).
2. The closing Lawyer must review all documents to be used in the transaction, resolve
any errors in the paperwork, detect and resolve ambiguities in title or title defects, and
otherwise act with competence. A Lawyer conducting a real estate closing may use
documents prepared by others after ensuring their accuracy, making necessary revisions,
and adopting the work.
3. A Lawyer who receives funds in connection with a real estate closing must deposit
them into and disburse them from his/her trust account or the trust account of another
Lawyer. (See Georgia Rule of Professional Conduct 1.15(II) and Formal Advisory Opinion
No. 04-1).
OPINION:
A “witness only” closing occurs when an individual presides over the execution of deeds
of conveyance and other closing documents but purports to do so merely as a witness
and notary, not as someone who is practicing law. (UPL Advisory Opinion No. 2003-2).
In order to protect the public from those not properly trained or qualified to render these
services, Lawyers are required to “be in control of the closing process from beginning to
end.” (Formal Advisory Opinion No. 00-3). A Lawyer who purports to handle a closing in
the limited role of a witness violates the Georgia Rules of Professional Conduct.
In recent years many out-of-state lenders, including some of the largest banking
institutions in the country, have changed the way they manage the real estate
transactions they fund. The following practices of these lenders have been reported.
These national lenders hire attorneys who agree to serve the limited role of presiding over
the execution of the documents (i.e., “witness only” closings). In advance of a “witness
only” closing an attorney typically receives “signing instructions” and a packet of
documents prepared by the lender or at the lender’s direction. The instructions specifically
warn the attorney NOT to review the documents or give legal advice to any of the parties
to the transaction. The “witness only” attorney obtains the appropriate signatures on the
documents, notarizes them, and returns them by mail to the lender or to a third party
entity.
The Lawyer’s failure to review closing documents can facilitate foreclosure fraud,
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problems with title, and other errors that may not be detected until years later when the
owner of a property attempts to refinance, sell or convey it.
A Lawyer must provide competent representation and must exercise independent
professional judgment in rendering advice. (Rules 1.1 and 2.1, Georgia Rules of
Professional Conduct). When a Lawyer agrees to serve as a mere figurehead, so that it
appears there is a Lawyer “handling” a closing, the Lawyer violates his/her obligations
under the Georgia Rules of Professional Conduct (Rule 8.4). The Lawyer’s acceptance
of the closing documents or signature on the closing statement is the imprimatur of a
successful transaction. Because UPL Advisory Opinion No. 2003-2 and the Supreme
Court Order adopting it require (subject to the pro se exception) that only a Lawyer can
close a real estate transaction, the Lawyer signing the closing statement or accepting the
closing documents would be found to be doing so in his or her capacity as a Lawyer.
Therefore, when a closing Lawyer purports to act merely as a witness, this is a
misrepresentation of the Lawyer’s role in the transaction. Georgia Rule of Professional
Conduct 8.4(a)(4) provides that it is professional misconduct for an attorney to engage in
“conduct involving . . . misrepresentation.”
The Georgia Rules of Professional Conduct allow Lawyers to outsource both legal and
nonlegal work. (See ABA Formal Advisory Opinion 08-451.) A Lawyer does not violate
the Georgia Rules of Professional Conduct by receiving documents from the client or
elsewhere for use in a closing transaction, even though the Lawyer has not supervised
the preparation of the documents. However, the Lawyer is responsible for utilizing these
documents in compliance with the Georgia Rules of Professional Conduct, and must
review and adopt work used in a closing. Georgia law allows a title insurance company
or other persons to examine records of title to real property, prepare abstracts of title, and
issue related insurance. (O.C.G.A. § 15-19-53). Other persons may provide attorneys
with paralegal and clerical services, so long as “at all times the attorney receiving the
information or services shall maintain full professional and direct responsibility to his
clients for the information and services received.” (O.C.G.A. § 15-19-54; also see UPL
Advisory Opinion No. 2003-2 and Rules 5.3 and 5.5, Georgia Rules of Professional
Conduct).
The obligation to review, revise, approve and adopt documents used in a real estate
closing applies to the entire series of events that comprise a closing. (Formal Advisory
Opinions No. 86-5 and 00-3, and UPL Advisory Opinion No. 2003-2). While the Supreme
Court has not explicitly enumerated what all of those events are, they may include, but
not be limited to: (i) rendering an opinion as to title and the resolution of any defects in
marketable title; (ii) preparation of deeds of conveyance, including warranty deeds,
quitclaim deeds, deeds to secure debt, and mortgage deeds; (iii) overseeing and
participating in the execution of instruments conveying title; (iv) supervising the
recordation of documents conveying title; and (v) in those situations where the Lawyer
receives funds, depositing and disbursing those funds in accordance with Rule 1.15(II).
Even if some of these steps are performed elsewhere, the Lawyer maintains full
professional and direct responsibility for the entire transaction and for the services
rendered to the client.
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Finally, as in any transaction in which a Lawyer receives client funds, a Lawyer must
comply with Georgia Rule of Professional Conduct 1.15(II) when handling a real estate
closing. If the Lawyer receives funds on behalf of a client or in any other fiduciary capacity
he/she must deposit the funds into, and administer them from, a trust account in
accordance with Rule 1.15(II). (Formal Advisory Opinion No. 04-1). It should be noted
that Georgia law also allows the lender to disburse funds. (O.C.G.A. § 44-14-13(a)(10)).
A Lawyer violates the Georgia Rules of Professional Conduct when he/she delivers
closing proceeds to a title company or to a third party settlement company for
disbursement instead of depositing them into and disbursing them from an attorney
escrow account.
Bar Rule 1.0(j) provides that “Lawyer” denotes a person authorized by the Supreme Court of Georgia or
its Rules to practice law in the State of Georgia, including persons admitted to practice in this state pro hac
vice.
1

The result is to exclude Nonlawyers as defined by Bar Rule 1.0(k), Domestic Lawyers as defined by Bar
Rule 1.0(d), and Foreign Lawyers as defined by Bar Rule 1.0(f), from the real estate closing process.
2.

(END OF APPENDIX 2)
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The following are selected UPL Advisory Opinions, included in this appendix because
they have particular relevance to the closing of residential real estate transactions. For
all of the UPL Advisory Opinions, go to http://www.gabar.org. Go to “Committees,
Programs and Sections.” Then to “Programs.” Then “Unlicensed Practice of Law.”
Then “UPL Advisory Opinions.”
UPL Advisory Opinion No. 2003-2The preparation of a deed of conveyance is the
practice of law.
UPL Advisory Opinion No. 2004-1The preparation of a lien by a non-lawyer is the
unauthorized practice of law.
UPL Advisory Opinion No. 2012-1Use of a preexisting contract by a registered
forester does not constitute the unauthorized practice of law.
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UPL Advisory Opinion No. 2003-2
Issued by the Standing Committee on the Unlicensed Practice of Law on April 22, 2003.
Approved by the Supreme Court of Georgia on November 10, 2003. In re UPL Advisory
Opinion 2003-2, 277 Ga. 472 (2003).
QUESTION PRESENTED
Is the preparation and execution of a deed of conveyance (including, but not limited to, a
warranty deed, limited warranty deed, quitclaim deed, security deed, and deed to secure
debt) considered the unlicensed practice of law if someone other than a duly licensed
Georgia attorney prepares or facilitates the execution of said deed(s) for the benefit of the
seller, borrower and lender?
SUMMARY ANSWER
Yes. Under Georgia law, the preparation of a document that serves to secure a legal right
is considered the practice of law. The execution of a deed of conveyance, because it is
an integral part of the real estate closing process, is also the practice of law. As a general
rule it would, therefore, be the unlicensed practice of law for a nonlawyer to prepare or
facilitate the execution of such deeds.
OPINION
In answering the above question, the Committee looks to the law as set out “by statute,
court rule, and case law of the State of Georgia.” Bar Rule 14-2.1(a). “Conveyancing,”
“[t]he preparation of legal instruments of all kinds whereby a legal right is secured,” “[t]he
rendering of opinions as to the validity or invalidity of titles to real or personal property,”
“[t]he giving of any legal advice” and “[a]ny action taken for others in any matter connected
with the law” is considered the practice of law in Georgia. O.C.G.A. §15-19-50. Moreover,
it is illegal for a nonlawyer “[t]o render or furnish legal services or advice.” O.C.G.A. §1519-51.
There are certain exceptions to these statutory provisions. For example, “no bank shall
be prohibited from giving any advice to its customers in matters incidental to banks or
banking....” O.C.G.A. §15-19-52. A title insurance company “may prepare such papers as
it thinks proper or necessary in connection with a title which it proposes to insure, in order,
in its opinion, for it to be willing to insure the title, where no charge is made by it for the
papers.” Id. Nonlawyers may examine records of title to real property, prepare abstracts
of title, and issue related insurance. O.C.G.A. §15-19-53. O.C.G.A. §15-19-54 allows
nonlawyers to provide attorneys with paralegal and clerical services, so long as “at all
times the attorney receiving the information or services shall maintain full professional
and direct responsibility to his clients for the information and services received.”
In addition to the acts of the Georgia legislature, the Supreme Court of Georgia has made
it clear that the preparation of deeds constitutes the practice of law, and is to be
undertaken on behalf of another only by a duly qualified and licensed Georgia attorney.
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For example, the Court has issued the Rules Governing Admission to the Practice of Law
in Georgia. Under Part E of those rules, an individual can be licensed as a “foreign law
consultant,” and thereby be authorized to “render legal services and give professional
legal advice on, and only on, the law of the foreign country in which the foreign law
consultant is admitted to practice....” Since such an individual has not been regularly
admitted to the State Bar of Georgia, the Court prohibits foreign law consultants from
providing any other legal services to the public. For purposes of this discussion, it is
noteworthy that Part E, §2(b) states that a foreign law consultant may not “prepare any
deed, mortgage, assignment, discharge, lease, trust instrument, or any other instrument
affecting title to real estate located in the United States of America.”
The Committee concludes that, with the limited exception of those activities expressly
permitted by the Georgia legislature or courts, the preparation of deeds of conveyance
on behalf of another within the state of Georgia by anyone other than a duly licensed
attorney constitutes the unlicensed practice of law.
The Committee turns its attention to the execution of deeds of conveyance. Pro se
handling of one’s own legal affairs is, of course, entirely permissible, and there is nothing
in Georgia law to “prevent any corporation, voluntary association, or individual from doing
any act or acts set out in Code Section 15-19-50 to which the persons are a party....”
O.C.G.A. §15-19-52. The Committee instead focuses on “notary closers,” “signing
agents,” and others who are not a party to the real estate closing, but nonetheless inject
themselves into the closing process and conduct, for example, a “witness only closing.”
A “witness only closing” is one in which an individual presides over the execution of deeds
of conveyance and other closing documents, but purports to do so merely as a witness
and notary, not as someone who is practicing law.
The Supreme Court of Georgia periodically issues advisory opinions relating to attorney
conduct. Under Court rule, such opinions have “the same precedential authority given to
the regularly published judicial opinions of the Court.” Bar Rule 4-403(e). It would be
proper, then, for the Committee to turn to any relevant advisory opinions for guidance.
In Formal Advisory Opinion 86-5, the Supreme Court of Georgia interpreted the word
“conveyancing” as set out in O.C.G.A. §15-19-50, and considered what the term meant
in relation to the closing of a real estate transaction. The Court viewed a real estate
closing “as the entire series of events through which title to the land is conveyed from one
party to another party....” That being the case, the Court concluded “it would be ethically
improper for a lawyer to aid nonlawyers to ‘close’ real estate transactions,” or for a lawyer
to “delegate to a nonlawyer the responsibility to ‘close’ the real estate transaction without
the participation of an attorney.”
In Formal Advisory Opinion 00-3, the Court restated its view that the real estate closing
is a continuous, interconnected series of events. The Court made it clear that, in order for
an attorney to avoid possible disciplinary sanctions for aiding a nonlawyer in the
unauthorized practice of law, “[t]he lawyer must be in control of the closing process from
beginning to end. The supervision of the paralegal must be direct and constant.” The
Court held that “[e]ven though the paralegal may state that they are not a lawyer and is
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not there for the purpose of giving legal advice, circumstances may arise where one
involved in this process as a purchaser, seller or lender would look to the paralegal for
advice and/or explanations normally provided by a lawyer. This is not permissible.” A
lawyer who aids a nonlawyer in the unauthorized practice of law can be disbarred.
Georgia Rule of Professional Conduct 5.5.
The Committee finds that those who conduct witness only closings or otherwise facilitate
the execution of deeds of conveyance on behalf of others are engaged in the practice of
law. As noted above, “conveyancing” is deemed to be the practice of law, and the very
purpose of a deed is to effectuate a conveyance of real property. In reviewing the
foregoing opinions of the Supreme Court of Georgia, the Committee concludes that the
execution of a deed of conveyance is so intimately interwoven with the other elements of
the closing process so as to be inseparable from the closing as a whole. It is one of “the
entire series of events through which title to the land is conveyed from one party to
another party.” To view the execution of a deed of conveyance as something separate
and distinct from the other phases of the closing process--and thus as something other
than the practice of law--would not only be forced and artificial, it would run counter to the
opinions of the Court. Such an interpretation would mean that a nonlawyer could lawfully
preside over the execution of deeds of conveyance, yet an attorney who allowed an
unsupervised paralegal to engage in precisely the same activity could be disbarred. An
interpretation of Court opinions that leads to such an incongruous result cannot be proper.
Rather, the view consistent with those opinions is that one who facilitates the execution
of deeds of conveyance is practicing law.
Accordingly, the Committee concludes that, subject to any relevant exceptions set out by
the Georgia legislature or courts, one who facilitates the execution of a deed of
conveyance on behalf of another within the state of Georgia is engaged in the practice of
law. One does not become licensed to practice law simply by procuring a notary seal. A
Georgia lawyer who conducts a witness only closing does not, of course, engage in the
unlicensed practice of law. There may well exist, however, professional liability or
disciplinary concerns that fall outside the scope of this opinion.
Refinance closings, second mortgages, home equity loans, construction loans and other
secured real estate loan transactions may differ in certain particulars from purchase
transactions. Nevertheless, the centerpiece of these transactions is the conveyance of
real property. Such transactions are, therefore, subject to the same analysis as set out
above.
_____________________________________________________________________________________________
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588 S.E.2d 741
277 Ga. 472
In re UPL ADVISORY OPINION 2003-2.
No. S03U1451.
Supreme Court of Georgia.
November 10, 2003.
Reconsideration Denied December 12, 2003.
William P. Smith, III, Counsel, State Bar, Robert E. McCormack, III, Asst. Gen. Counsel,
State Bar of GA; Holland & Knight, LLP, Harold T. Daniel, Jr., Atlanta; Dennis P.
Helmreich, Lexington, for State Bar of Georgia.
Sutherland, Asbill & Brennan, Atlanta, Teresa W. Roseborough, Allegra L. Lawrence,
Deborah M. Danzig, Dara L. Steele-Belkin, James M. Griffin, John P. Fonte, Richard H.
Johnston, Edward F. Glynn, Jr., Ronald M. Jacobs, amici curiae.
PER CURIAM.
We granted the State Bar of Georgia’s petition for discretionary review to consider the
opinion of the Standing Committee on the Unlicensed Practice of Law that the preparation
and execution of a deed of conveyance on behalf of another and facilitation of its
execution by anyone other than a duly licensed Georgia attorney constitutes the
unauthorized practice of law. UPL Advisory Opinion No. 2003-2 (April 22, 2003).1 See
State Bar Rule 14-9.1(g)(3) (authorizing [277 Ga. 473] this Court to grant petition for
discretionary review or review an opinion on its own motion). Because we agree with the
UPL Standing Committee that only a licensed Georgia attorney may prepare or facilitate
the execution of a deed of conveyance, we approve UPL Advisory Opinion No. 2003-2. It
is well established that this Court has the inherent and exclusive authority to govern the
practice of law in Georgia, including jurisdiction over the unlicensed practice of law. Eckles
v. Atlanta Tech. Group, 267 Ga. 801, 804(2), 485 S.E.2d 22 (1997). See also GRECAA
Inc. v. Omni Title Svcs., 277 Ga. 312, 588 S.E.2d 709 (2003); Huber v. State, 234 Ga.
357, 359, 216 S.E.2d 73 (1975); State Bar Rule 14-1.1. In this regard, we have issued
formal advisory opinions which confirmed that a lawyer cannot delegate responsibility for
the closing of a real estate transaction to a non-lawyer and required the physical presence
of an attorney for the preparation and execution of a deed of conveyance (including, but
not limited to, a warranty deed, limited warranty deed, quitclaim deed, security deed, and
deed to secure debt). In other words, we have consistently held that it is the unauthorized
practice of law for someone other than a duly-licensed Georgia attorney to close a real
estate transaction or to prepare or facilitate the execution of such deed(s) for the benefit
of a seller, borrower, or lender. [588 S.E.2d 742] See, e.g., Formal Advisory Op. No.
86-5 (86-R9) (May 12, 1989); Formal Advisory Op. No. 00-3 (Feb. 11, 2000).
The proponents of lay conveyancing,2 or witness-only closings,3 urge this Court to
overturn UPL Advisory Opinion No. 2003-2 because, they contend, requiring the services
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of Georgia lawyers for real estate closings and the execution of deeds of conveyances
needlessly harms the public interest by increasing price and decreasing choice for
consumers. Recognizing that adherence to the public interest is “the foremost obligation
of the practitioner,” First Bank &c Co. v. Zagoria, 250 Ga. 844, 845, 302 S.E.2d 674
(1983), as it distinguishes a professional service from a purely commercial enterprise, we
continue to believe that the public interest is best protected when [277 Ga. 474] a licensed
Georgia attorney, trained to recognize the rights at issue during a property conveyance,
oversees the entire transaction. If the attorney fails in his or her responsibility in the
closing, the attorney may be held accountable through a malpractice or bar disciplinary
action. In contrast, the public has little or no recourse if a non-lawyer fails to close the
transaction properly. It is thus clear that true protection of the public interest in Georgia
requires that an attorney licensed in Georgia participate in the real estate transaction.
Although it is within this Court’s exclusive authority to determine the scope of the practice
of law, we note that since at least 1932 it has been the statutory policy in the State of
Georgia that only attorneys properly licensed in Georgia are authorized to close real
estate transactions. See O.C.G.A. § 15-19-50 (practice of law includes conveyancing,
preparation of legal instruments of all kinds whereby legal right is secured, rendering of
opinions as to the validity or invalidity of titles to real or personal property, and giving of
any legal advice). See also Ga. Bar Assn. v. Lawyers Title Ins. Corp., 222 Ga. 657, 151
S.E.2d 718 (1966). Although the language of this statute does not control the practice of
law in Georgia, we find it is “in aid of the judiciary [in the performance of its] function[s],”
Huber, 234 Ga. at 360, 216 S.E.2d 73, and is consistent with our holding that only an
attorney duly licensed in this State can prepare and facilitate the execution of a deed of
conveyance. This policy was enacted and continues to exist for the benefit of the public
and we are unpersuaded that the time has come to change the policy with regard to lay
conveyances or witness-only closings. Accordingly, we hereby approve UPL Advisory
Opinion No. 2003-2.
UPL Advisory Opinion approved.
All the Justices concur.
Notes:
1. State Bar Rule 14-9.1(b) empowers the Standing Committee on the Unlicensed
Practice of Law to address inquiries regarding the unauthorized practice of law.
2. “Lay conveyancing,” authorized by statute in some states, is generally defined as the
practice by which non-lawyers close real estate transactions, provide settlement services,
or select, prepare and complete certain real estate closing documents. See Va.Code Ann.
§ 6.1-2.19 (2003) (consumer protection statute authorizing lay settlement services);
Colo.Rev.Stat. § 38-35-125 (2002) (recognizing authority of non-lawyers to close real
estate transactions); Minn.Stat. § 481.02 (2002) (exempting non-lawyer real estate
closings from statutory definition of unauthorized practice of law). In Georgia, non-lawyers
may conduct pro se those transactions set out in O.C.G.A. § 15-19-50 and to which they
are a party.
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3. “Witness-only closings” occur when notaries, signing agents and other individuals who
are not a party to the real estate closing preside “over the execution of the deeds of
conveyance and other closing documents, but purport to do so merely as a witness and
notary, not as someone who is practicing law.” UPL Advisory Opinion No. 2003-2, p. 5.
___________________________________________________________________________________________

UPL Advisory Opinion No. 2004-1
Issued by the Standing Committee on the Unlicensed Practice of Law on August 6, 2004.
Note: This opinion is only an interpretation of the law, and does not constitute final action
by the Supreme Court of Georgia. Unless the Court grants review under Bar Rule 149.1(g), this opinion shall be binding only on the Standing Committee on the Unlicensed
Practice of Law, the State Bar of Georgia, and the petitioner, and not on the Supreme
Court of Georgia, which shall treat the opinion as persuasive authority only.
QUESTION PRESENTED
Is the preparation or filing of a lien considered the unlicensed practice of law if it is done
by someone other than the lienholder or a licensed Georgia attorney?
SUMMARY ANSWER
A nonlawyer’s preparation of a lien for another in exchange for a fee is the unlicensed
practice of law. The ministerial act of physically filing a lien with a court is not the practice
of law.
OPINION
There are two components to the question presented above, viz., the preparation of a lien
and the filing of a lien. With regard to the latter, the Committee is of the opinion that the
mere ministerial act of physically filing a lien with a court does not in itself constitute the
practice of law.
As far as the preparation of a lien, the Committee looks in part to O.C.G.A. §15-19-50(3),
which states that the practice of law includes “[t]he preparation of legal instruments of all
kinds whereby a legal right is secured.” The Supreme Court of Georgia has recently
indicated that O.C.G.A. §15-19-50(3) continues to aid the judiciary in the performance of
its functions with regard to defining the practice of law in this state. In re UPL Advisory
Opinion 2003-2, 277 Ga. 472, 474 (2003). See also In re UPL Advisory Opinion 20021, 277 Ga. 521, 522 (2004).
A lien is “‘a hold or claim which one person has on the property of another as a security
for some debt or charge.’” Waldroup v. State, 198 Ga. 144, 149 (1944). See also Miller
v. New Amsterdam Cas. Co., 105 Ga. App. 174, 176 (1961). With regard to real estate,
a lien encumbers title. Lincoln Log Homes Mktg., Inc., v. Holbrook, 163 Ga. App. 592,
594 (1982). There are a variety of liens available under Georgia law. See, e.g.,
O.C.G.A. §44-14-320. They may vary as to the particulars of their operation, but all
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assert the perceived rights of the lienholder. A lien affects the status of title as to the
relevant property, and is an instrument designed to secure a legal right. It follows that
under O.C.G.A. §15-19-50(3) the preparation of a lien constitutes the practice of law.
During the public hearing regarding this matter, the Committee heard a presentation
made by a nonlawyer business entity that prepares mechanics’ and materialmen’s liens
for others. The customer provides the company with relevant background information,
and the company performs a title search, prepares a legal description of the property, and
inserts the description into the lien document. The company then prints the lien, files it
with the appropriate court, and provides notice to the property owner. According to the
company, its employees do not provide legal advice to the customer. The company
claims that this activity is not the practice of law, notwithstanding the existence of
O.C.G.A. §15-19-50(3).
The company first asserts that its activity is essentially tantamount to performing a title
search and preparing an abstract of title, an activity allowed by O.C.G.A. §15-19-53. An
abstract of title “should be a complete showing in more or less abbreviated form of all
instruments appearing of record in any way affecting the title, either adversely or
beneficially....” 3 Hinkel, Pindar’s Georgia Real Estate Law and Procedure, §26-7, p. 44
(6th ed. 2004). In the Committee’s view, it is not proper to equate a title search or
abstract of title with a lien. As noted above, an abstract identifies a lien; it is not itself a
lien. Moreover, an abstract, being a history of the title to land, is at its core a neutral,
informational document. A lien, on the other hand, asserts a legal claim. Given the
foregoing, it would be unreasonable to read O.C.G.A. §15-19-53 as extending to the
preparation of liens.
In the alternative, the company states that its activity is allowed under O.C.G.A. §15-1952, which does not prohibit drafting a legal instrument for another “provided it is done
without fee and solely at solicitation and the request and under the direction of the person,
firm, or corporation desiring to execute the instrument.” The company claims that it
collects a fee from its customer solely for preparing an abstract of title or providing a legal
description of the property, and that it then prepares the lien free of charge.
The Committee views the latter contention as being disingenuous. Accepting such a
deconstruction of the transaction would effectively eviscerate O.C.G.A. §15-19-50(3),
because the nonlawyer preparer of a legal document could always claim to be charging
the fee for something other than the preparation of the instrument. An interpretation of
O.C.G.A. §15-19-50(3) that leads to such a result cannot be a correct one. Rather, it
seems more sensible to examine the reason the customer contacted the nonlawyer
document preparer, the expectations of the customer, and the ultimate product of the
transaction. In the situation described above, the goal of the customer is to procure a
lien, not a mere abstract of title or legal description of property. The customer in fact
obtains the lien, and pays the company for its services in this regard. Under the
circumstances, the transaction involves the practice of law as set out in O.C.G.A. §15-1950(3), and the consequent furnishing of legal services within the meaning of O.C.G.A.
§15-19-51(a)(4).
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UPL Advisory Opinion No. 2012-1
Issued by the Standing Committee on the Unlicensed Practice of Law on August 13, 2012.
Note: This opinion is only an interpretation of the law, and does not constitute final action
by the Supreme Court of Georgia. Unless the Court grants review under Bar Rule 149.1(g), this opinion shall be binding only on the Standing Committee on the Unlicensed
Practice of Law, the State Bar of Georgia, and the petitioner, and not on the Supreme
Court of Georgia, which shall treat the opinion as persuasive authority only.
QUESTION PRESENTED
A consulting forester represents a landowner in the sale of his timber. The consulting
forester, in the past, had an attorney draft a timber contract for the sale of timber by a
different landowner. The consulting forester wants to use the same timber contract for
closing of the present timber sale, and not have an attorney involved in the sale and
closing of the timber sale. He proposes to merely change name of landowner, name of
timber company purchaser, sales price, timber being purchased and land description
where the timber is located. All of this to be done so that the sale of timber can be
accomplished without timber company employing an attorney to close the timber sale. Is
the consulting forester engaging in the unauthorized practice of law?
SUMMARY ANSWER
To the extent any questioned activity involves the preparation or execution of a deed of
conveyance, one should look to prior opinions of the Committee and the Supreme Court
of Georgia. If, however, a consulting forester’s actions do not extend beyond the use of a
pre-existing contract, that activity would not by itself constitute the unlicensed practice of
law.
OPINION
In UPL Advisory Opinion No. 2003-2, the Committee addressed issues surrounding the
preparation and execution of deeds of conveyance. That opinion was approved by the
Supreme Court of Georgia. In re UPL Advisory Opinion 2003-2, 277 Ga. 472 (2003). To
the extent any questioned activity related to a timber sale involves the preparation or
execution of a deed of conveyance, one should consult those two opinions for guidance.
In Georgia, the licensure of registered foresters is based upon statute. O.C.G.A. §12-640 et seq. Such licensees are regulated by the State Board of Registration for Foresters.
O.C.G.A. §12-6-42. The Board issues licenses, has the authority to discipline licensees,
and has the power to seek injunctive relief when it appears that an individual or other
entity is falsely holding himself out as a registered forester. O.C.G.A. §§12-6-52, 12-6-57
and 12-6-60. It is illegal to engage in the unlicensed practice of professional forestry.
O.C.G.A. §12-6-61. “‘Professional forestry’…means any professional service relating to
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forestry, such as investigation, evaluation, development of forest management plans or
responsible supervision of forest management, forest protection, silviculture, forest
utilization, forest economics, or other forestry activities in connection with any public or
private lands….” O.C.G.A. §12-6-41(2).
Registered foresters are sometimes used in connection with timber sales. To the extent
the forester’s activity is analogous to that of a licensed Georgia real estate broker, the
Committee is unconcerned. It notes that real estate brokerage law allows a real estate
transaction broker to assist any party by “[p]roviding pre-printed real estate form
contracts, leases, and related exhibits and addenda” and by “[a]cting as a scribe in the
preparation of real estate form contracts, leases, and related exhibits and addenda.”
O.C.G.A. §§ 10-6A-14(a)(3) and 10-6A-14(a)(4). Real estate brokers engaged by sellers,
landlords and purchasers have the authority to carry out the same acts. O.C.G.A. §§106A-5(c), 10-6A-6(c) and 10-6A-7(c). Furthermore, it is lawful for real estate brokers “to
complete listing or sales contracts or leases whose form has been prepared by legal
counsel and such conduct shall not constitute the unauthorized practice of law.” O.C.G.A.
§43-40-25.1. A broker completing a written offer to buy, sell or lease real property “shall
include a description of the property involved, a method of payment, any special
stipulations or addenda the offer requires, and, such dates as may be necessary to
determine whether the parties have acted timely in meeting their responsibilities under
the lease, offer, or contract.” Id. The Committee finds that if a registered forester engages
in similar activity in relation to a timber sale, that activity does not by itself amount to the
unlicensed practice of law.
___________________________________________________________________________________________

(END OF APPENDIX 3)
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STATE BAR OF GEORGIA
Unlicensed Practice of Law
Inquiry/Complaint Form

YOUR NAME:
MAILING ADDRESS:
Street or P.O. Box _______ City
State __________________________________ Zip
YOUR PHONE NUMBERS: (W )

(H)

NONLAWYER’S NAME:
NONLAWYER’S ADDRESS:
State why you want to file this complaint against the nonlawyer.* Provide facts and
dates relating to the alleged misconduct, and attach copies of any relevant
documents.

*Under Bar Rule 14-2.1(b), a nonlawyer “is an individual who is not an active member of
the State Bar of Georgia. This includes, but is not limited to, lawyers admitted in other
jurisdictions, law students, law graduates, applicants to the State Bar of Georgia, inactive
lawyers, disbarred lawyers, and suspended lawyers during the period of suspension.”
I f more space is needed, attach other pages. Please do not write on the back of this form.
“I affirm that the information I have provided is true to the best of my knowledge.”
SIGNATURE:
DATE:
Return to:

State Bar of Georgia
Unlicensed Practice of Law Department, Suite 100
104 Marietta Street, NW Atlanta, Georgia 30303

IF YOU NEED ASSISTANCE IN COMPLETING T HIS FORM, O R HAVE ANY
QUESTIONS PERTAINING T O THE COMPLAINT PROCESS, PLEASE CONTACT
T HE UPL DEPARTMENT AT (404) 527-8769 O R (800) 334-6865.
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The following are selected sections of the Official Code of Georgia Annotated
(“O.C.G.A.”), included in this appendix because they have particular relevance to the
closing of residential real estate transactions.
1. Title 15, Chapter 19, Article 3 Unauthorized Practice of Law (Section 15-19-50 to
Section 15-19-58)
• Section 15-19-50

Practice of law defined

• Section 15-19-51

Unlawful actions for other than duly licensed attorney

• Section 15-19-52

Actions lawful if done by party to case; exceptions; banks not
prohibited to give advice to customers on matters incidental
to banking

• Section 15-19-53

Allowable for people other than attorneys to examine title, to
issue abstracts of title, and to issue policies of insurance on
title; only attorney may give legal opinion as to status of title

• Section 15-19-54

Lawful for others to assist attorneys by providing information
or clerical services

• Section 15-19-55

Unlawful for others to solicit legal employment for attorney if
such solicitation by attorney himself would be unlawful

• Section 15-19-56

Prohibited acts under this article deemed misdemeanors

• Section 15-19-57

Authorization for bar associations to inquire into and
investigate violations of article

• Section 15-19-58

Use of injunctive relief against violations

______________________________________________________________________
2.Title 44, Chapter 14, Article 1 (Section 44-14-13) “Good Funds Act”
1.Unauthorized Practice of Law
Section 15-19-50 Practice of law defined
The practice of law in this state is defined as:
(1) Representing litigants in court and preparing pleadings and other papers incident to
any action or special proceedings in any court or other judicial body;
(2) Conveyancing;
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(3) The preparation of legal instruments of all kinds whereby a legal right is secured;
(4) The rendering of opinions as to the validity or invalidity of titles to real or personal
property;
(5) The giving of any legal advice; and
(6) Any action taken for others in any matter connected with the law.
HISTORY: Ga. L. 1931, p. 191, §2; Code 1933, §9-401; Ga. L. 1937, p. 753, §1; Ga. L. 1976, p. 1511, §1.

______________________________________________________________________

Section 15-19-51 Unlawful actions for other than duly licensed attorney
(a) It shall be unlawful for any person other than a duly licensed attorney at law:
(1) To practice or appear as an attorney at law for any person other than himself in any
court of this state or before any judicial body;
(2) To make it a business to practice as an attorney at law for any person other than
himself in any of such courts;
(3) To hold himself out to the public or otherwise to any person as being entitled to practice
law;
(4) To render or furnish legal services or advice;
(5) To furnish attorneys or counsel;
(6) To render legal services of any kind in actions or proceedings of any nature;
(7) To assume or use or advertise the title of “lawyer,” “attorney,” “attorney at law,” or
equivalent terms in any language in such manner as to convey the impression that he is
entitled to practice law or is entitled to furnish legal advice, services, or counsel; or
(8) To advertise that either alone or together with, by, or through any person, whether a
duly and regularly admitted attorney at law or not, he has, owns, conducts, or maintains
an office for the practice of law or for furnishing legal advice, services, or counsel.
(b) Unless otherwise provided by law or by rules promulgated by the Supreme Court, it
shall be unlawful for any corporation, voluntary association, or company to do or perform
any of the acts recited in subsection (a) of this Code section.
HISTORY: Ga. L. 1931, p. 191, §1; Code 1933, §§ 9-402, 9-403.

______________________________________________________________________
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Section 15-19-52 Actions lawful if done by party to case; exceptions; banks not
prohibited to give advice to customers on matters incidental to banking
Nothing contained in this article shall prevent any corporation, voluntary association, or
individual from doing any act or acts set out in Code Section 15-19-50 to which the
persons are a party; but, in preparing and filing affidavits in attachments and prosecuting
such proceedings, it shall be unlawful for the plaintiffs to act through any agent or
employee who is not a duly licensed attorney at law. Moreover, no bank shall be
prohibited from giving any advice to its customers in matters incidental to banks or
banking; nor shall any person, firm, or corporation be prohibited from drawing any legal
instrument for another person, firm, or corporation, provided it is done without fee and
solely at the solicitation and the request and under the direction of the person, firm, or
corporation desiring to execute the instrument. Furthermore, a title insurance company
may prepare such papers as it thinks proper or necessary in connection with a title which
it proposes to insure, in order, in its opinion, for it to be willing to insure the title, where no
charge is made by it for the papers.
HISTORY: Ga. L. 1931, p. 191, §1; Code 1933, §9-401; Ga. L. 1937, p. 753, §1; Ga. L. 1976, p. 1511, §1.

______________________________________________________________________
Section 15-19-53 Allowable for people other than attorneys to examine title, to issue
abstracts of title, and to issue policies of insurance on title; only attorney may give
legal opinion as to status of title
This article shall not prohibit a person, corporation, or voluntary association from
examining the record of titles to real property, nor shall it prohibit a person, corporation,
or voluntary association from preparing and issuing abstracts of title from such
examination of records and certifying to the correctness of the same, nor from issuing
policies of insurance on titles to real or personal property, nor from employing an attorney
or attorneys in and about their own immediate affairs or in any litigation to which they are
or may be a party. However, nothing contained in this Code section shall authorize any
person, corporation, or voluntary association other than an attorney at law to express,
render, or issue any legal opinion as to the status of the title to real or personal property.
HISTORY: Ga. L. 1931, p. 191, §1; Code 1933, §9-403.

______________________________________________________________________
Section 15-19-54 Lawful for others to assist attorneys by providing information or
clerical services
Nothing contained in this article shall be construed to prevent a person, corporation, or
voluntary association from furnishing to any person lawfully engaged in the practice of
law such information or clerical services in and about his professional work as would be
lawful except for Code Sections 15-19-51, 15-19-53, and 15-19-55, provided that at all
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times the attorney receiving the information or services shall maintain full professional
and direct responsibility to his clients for the information and services received. However,
no person, corporation, or voluntary association not otherwise authorized to do so shall
be permitted to render any services which cannot lawfully be rendered by a person not
admitted to practice law nor to solicit directly or indirectly professional employment for an
attorney.
HISTORY: Ga. L. 1931, p. 191, §1; Code 1933, §9-404.

______________________________________________________________________
Section 15-19-55 Unlawful for others to solicit legal employment for attorney if such
solicitation by attorney himself would be unlawful
It shall be unlawful for any person, corporation, or voluntary association to solicit legal
employment on behalf of any attorney, firm, corporation, or organization where the
attorney, firm, corporation, or organization would not himself or itself be authorized to
engage in such solicitation. However, nothing in this article shall be construed to prohibit
a person, association, or corporation lawfully engaged in the business of conducting a
mercantile or collection agency or adjustment bureau from employing an attorney at law
to give legal advice concerning, or to prosecute actions in court which relate to, the
adjustment or collection of debts and accounts only.
HISTORY: Ga. L. 1931, p. 191, §1; Code 1933, §9-405.

______________________________________________________________________
Section 15-19-56 Prohibited acts under this article deemed misdemeanors
(a) Any person, corporation, or voluntary association violating Code Section 15-19-51,
15-19-53, 15-19-54, or 15-19-55 shall be guilty of a misdemeanor.
(b) Every officer, trustee, director, agent, or employee of a corporation or voluntary
association who directly or indirectly engages in any of the acts prohibited in Code Section
15-19-51, 15-19-53, 15-19-54, or 15-19-55 or assists a corporation or voluntary
association in performing the prohibited acts shall be guilty of a misdemeanor. The fact
that the person is a duly and regularly admitted attorney at law shall not be held to permit
or allow the corporation or voluntary association to do the acts prohibited in such Code
sections, nor shall the fact be a defense upon the trial of any person mentioned therein
for a violation of those Code sections. Nothing in this subsection shall prevent any court
having jurisdiction from punishing the corporation or its officers for contempt.
HISTORY: Ga. L. 1931, p. 191, §1; Code 1933, §9-9903; Ga. L. 1975, p. 755, §1.

______________________________________________________________________
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Section 15-19-57 Authorization for bar associations to inquire into and investigate
violations of article
The State Bar of Georgia, the Judicial Council of the State of Georgia, and all organized
bar associations of this state are each authorized to inquire into and investigate:
(1) Any charges or complaints of unauthorized or unlawful practice of law;
(2) Reserved;
(3) Any charges or complaints that any person, in violation of Code Section 15-19-55 or
rules promulgated by the Supreme Court, is orally or by writing, for a consideration then
or afterwards to be charged or received by himself or another, offering or tendering to
another person, without the solicitation of the person, the services of an attorney at law,
resident or nonresident of this state, in order for the attorney to institute an action or
represent the person in the courts of this or any other state or of the United States in the
enforcement or collection by law of any claim, debt, or demand of the person against
another or is suggesting or urging the bringing of such action; and
(4) Any charge or complaints that any person is engaged in the practice of seeking out
and proposing to other persons that they present and urge through any attorney at law
the collection of any claim, debt, or demand of such person against another.
HISTORY: Ga. L. 1946, p. 171, §1; Ga. L. 2007, p. 47, §15/SB 103; Ga. L. 2008, p. 324, §15/SB 455.

______________________________________________________________________
Section 15-19-58 Use of injunctive relief against violations
(a) Either the State Bar of Georgia, the Judicial Council of this state, or any organized bar
association of this state is authorized to institute in the proper superior court of this state
an action or actions seeking injunctive relief against any person, firm, or corporation,
when it determines after investigation that such person, firm, or corporation:
(1) Is engaged in the unauthorized or unlawful practice of law;
(2) Reserved;
(3) In violation of Code Section 15-19-55 or rules promulgated by the Supreme Court, is
orally or by writing, for a consideration then or afterwards to be charged or received by
himself or another, offering or tendering to another person, without the solicitation of such
other person, the services of an attorney at law, resident or nonresident of this state, in
order for the attorney to institute an action or represent the person in the courts of this or
any other state or of the United States in the enforcement or collection by law of any
claim, debt, or demand of any such person against another or is suggesting or urging the
bringing of the action; or
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(4) Is engaged in the practice of seeking out and proposing to other persons that they
present and urge through any attorney at law the collection of any claim, debt, or demand
of such person against another.
(b) The venue of any action authorized by this Code section shall be determined by the
constitutional and statutory provisions relating to cases in equity.
(c) The hearing, interlocutory or final, and the trial of actions authorized by this Code
section shall be governed by the laws of this state relating to injunctions, as shall appeals
from orders or judgments therein.
(d) In any action brought under this Code section, the final judgment, if in favor of the
plaintiff, shall perpetually enjoin the defendant or defendants from the commission or
continuance of the act or acts complained of. Restraining orders or temporary injunctions
may be granted as in other cases in which injunctive relief is sought.
(e) This Code section and Code Section 15-19-57 shall not repeal or curtail any remedy
provided in cases of unauthorized or unlawful practice of law, and nothing contained in
these Code sections shall be construed as abridging the powers of the courts in such
matters.
HISTORY: Ga. L. 1946, p. 171, §§ 2-6; Ga. L. 2007, p. 47, §15/SB 103; Ga. L. 2008, p. 324, §15/SB 455.

______________________________________________________________________
2.Good Funds Act
Section 44-14-13 Definitions; limitations
(a) As used in this Code section, the term:
(1) “Borrower” means the maker of the promissory note evidencing the loan to be
delivered at the loan closing.
(2) “Collected funds” means funds deposited, finally settled, and credited to the settlement
agent’s escrow account.
(3) “Disbursement of settlement proceeds” means the payment of all proceeds of the
transaction by the settlement agent to the persons entitled thereto.
(4) “Lender” means any person or entity regularly engaged in making loans secured by
mortgages or deeds to secure debt on real estate.
(5) “Loan closing” means the time agreed upon by the borrower and the lender when the
execution and delivery of loan documents by the borrower occurs.
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(6) “Loan documents” means the note evidencing the debt due to the lender, the deed to
secure debt or mortgage securing the debt due to the lender, and any other documents
required by the lender to be executed by the borrower as part of the transaction.
(7) “Loan funds” means the gross or net proceeds of the loan to be disbursed by or on
behalf of the lender at the loan closing.
(8) “Party” or “parties” means the seller, purchaser, borrower, lender, and settlement
agent, as applicable to the subject transaction.
(9) “Settlement” means the time when the settlement agent has received the duly
executed deed to secure debt and other loan documents and funds required to carry out
the terms of the contracts between the parties.
(10) “Settlement agent” means the lender or an active member of the State Bar of Georgia
responsible for conducting the settlement and disbursement of the settlement proceeds.
(b) This Code section shall apply only to transactions involving purchase money loans
made by a lender, or refinance loans made by the current or a new lender, which loans
will be secured by deeds to secure debt or mortgages on real estate within the State of
Georgia containing not more than four residential dwelling units, whether or not such
deeds to secure debt or mortgages have a first-priority status.
(c) Except as otherwise provided in this Code section, a settlement agent shall not cause
a disbursement of settlement proceeds unless such settlement proceeds are collected
funds. A settlement agent may disburse settlement proceeds from its escrow account
after receipt of any of the following negotiable instruments even though the same are not
collected funds:
(1) A cashier’s check, as defined in subsection (g) of Code Section 11-3-104, from a
federally insured bank, savings bank, savings and loan association, or credit union and
issued by a lender for a closing or loan transaction, provided that such funds are
immediately available and cannot be dishonored or refused when negotiated or presented
for payment;
(2) A check drawn on the escrow account of an attorney licensed to practice law in the
State of Georgia or on the escrow account of a real estate broker licensed under Chapter
40 of Title 43, if the settlement agent has reasonable and prudent grounds to believe that
the check will constitute collected funds in the settlement agent’s escrow account within
a reasonable period;
(3) A check issued by the United States of America or any agency thereof or the State of
Georgia or any agency or political subdivision, as such term is defined in Code Section
50-15-1, of the State of Georgia; or

GEORGIA RESIDENTIAL REAL ESTATE CLOSING PROCEDURE RESOURCE GUIDE

89

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
380 of 808

APPENDIX 4

Official Code of Georgia Annotated
(4) A check or checks in an aggregate amount not exceeding $5,000.00 per loan closing.
For purposes of this Code section, the instruments described in paragraphs (1) through
(4) of this subsection are negotiable instruments if they are negotiable in accordance with
the provisions of Code Section 11-3-104.
(d) The lender shall at or before the loan closing deliver loan funds to the settlement agent
in the form of collected funds or in the form of a negotiable instrument described in
subsection (c) of this Code section; provided, however, that in the case of refinancing, or
any other loan where a right of rescission applies, the lender shall, prior to the
disbursement of the settlement proceeds and no later than 11:00 A.M. eastern standard
time or eastern daylight time, whichever is applicable, of the next business day following
the expiration of the rescission period required under the federal Truth in Lending Act (15
U.S.C. Section 1601, et seq.), deliver loan funds to the settlement agent in one or more
of the forms set forth in this Code section.
(e) Any party violating this Code section shall be liable to any other party suffering a loss
due to such violation for such other party’s actual damages plus reasonable attorneys’
fees. In addition, any party violating this Code section shall pay to the party suffering the
loss an amount of money equal to $1,000.00 or double the amount of interest payable on
the loan for the first 60 days after the loan closing, whichever is greater.
(f) Any individual, corporation, partnership, or other entity conducting the settlement and
disbursement of loan funds, when he, she, or it is not the settlement agent, shall be guilty
of a misdemeanor.
(g) Nothing contained in this Code section shall prevent a real estate broker or real estate
salesperson from exercising the rights and providing the duties and services specified by
Chapter 40 of Title 43.
HISTORY: Code 1981, §44-14-13, enacted by Ga. L. 1990, p. 1653, §1; Ga. L. 2008, p. 796, §1/SB 355;
Ga. L. 2012, p. 1099, §15/SB 365.

______________________________________________________________________
(END OF APPENDIX 4)
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The following are selected Georgia case reports, included in this appendix because they
have particular relevance to the closing of residential real estate transactions.
1. Boykin, Solicitor General v. Hopkins et al., 174 Ga. 511, 162 S.E. 796 (1932).
2. Sharp-Boylston Co. et al. v. Haldane, 182 Ga. 833, 187 S.E. 68 (1936).
3. Georgia Bar Association v. Lawyers Title Insurance Corporation, 222 Ga. 657, 151
S.E.2d 718 (1966).
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174 Ga. 511
162 S.E. 796
174 Ga. 511
Supreme Court of Georgia.
BOYKIN, Solicitor General,
v.
HOPKINS et al.
No. 8430.
Feb. 25, 1932.
*796 Syllabus by the Court.
“Practice of law” prior to 1931 included giving advice or rendition of any service requiring
legal knowledge or skill (Civ. Code 1910, §§ 4932, 4940, 4941; Laws 1916, p. 76).
The scope of the “practice of law” before the enactment of Acts 1931, p. 191 et seq.,
defining practice of law, was not confined to practice in the courts, but included
preparation of pleadings and other papers incident to action or special proceeding,
conveyancing, preparation of legal instruments whereby legal right is secured, rendering
of opinions as to validity or invalidity of title, the giving of legal advice, and any action
taken for others in any matter connected with the law.
Courts cannot grant charters authorizing corporations to practice law whether within or
outside courts (Civ. Code 1910, § 2823, as amended, and §§ 4930-4935, 4940, 4942,
4945; Laws 1916, p. 76).
Application for charter authorizing corporation to render legal advice, give opinions on
titles, furnish briefs, act as attorney in fact, prepare pleadings, wills, etc., should be denied
as authorizing “practice of law” (Civ. Code 1910, § 2823, as amended, and §§ 4930-4935,
4940, 4942, 4945; Laws 1916, p. 76).
1. The decision of this court in Atlanta Title & Trust Co. v. Boykin, 172 Ga. 437, 157 S. E.
455, is not authority for the proposition that the superior courts of this state, under the
Civil Code 1910, § 2823, as amended, can grant a charter to a corporation authorizing it
to practice law in this state.
2. Under the provisions of the Civil Code of 1910, the practice of law is not confined to
practice in the courts of this state.
3. The practice of law, as that term is commonly used, embraces much more than the
conduct of litigation. The greater, more responsible, and delicate part of a lawyer’s work
is in other directions. Practicing law, according to the laws and customs of courts, is the
giving of advice or rendition of any sort of service when the giving of such advice or
rendition of such service requires the use of legal knowledge or skill.

RESIDENTIAL REAL ESTATE CLOSING PROCEDURE RESOURCE GUIDE

92

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
383 of 808

APPENDIX 5

Georgia Case Law
4. The superior courts of this state are not clothed with authority and jurisdiction, under
the Civil Code of 1910, § 2823, as amended, to grant charters which authorize
corporations to practice law in this state in any of its branches, whether the practice is
confined to the courts or out of the courts.
5. The charter applied for, if granted, would confer upon the corporation the power to
practice law.
6. The judge erred in refusing to grant the interlocutory injunction prayed for.
Synopsis
Error from Superior Court, Fulton County; Virlyn B. Moore, Judge.
Suit by John A. Boykin, Solicitor General of the Atlanta Judicial Circuit, against J. G.
Hopkins and another to enjoin defendants from prosecuting application for charter.
Petitioner’s application for interlocutory injunction was denied, and petitioner brings error.
Reversed.
ATKINSON and HILL, JJ., dissenting.
Attorneys and Law Firms
Bond Almand, Elbert P. Tuttle, Henry A. Beaman, William G. Grant, Stephens Mitchell,
and Madison Richardson, all of Atlanta, for plaintiff in error.
George G. Finch and F. L. Breen, both of Atlanta, for defendants in error.
Opinion
HINES, J.
Joseph G. Hopkins and Frank C. Crawley filed in Fulton superior court their petition in
which they prayed to be incorporated as “Legal Services Incorporated.” The application
for charter was brought under the Civil Code of 1910, § 2823, as amended, which
provides that “the superior courts of this State shall *797 have power to create
corporations, except for banking, insurance, railroad, trust, canal navigation, express, and
telegraph companies, by compliance with” the provisions embraced in said section.
Petitioners prayed that the right be granted to the corporation to “(a) Prepare abstracts of
titles to real property. (b) Render legal advice on all matters on questions of law. (c)
Render opinions as to the validity or invalidity of titles to real or personal property. (d)
Prepare and furnish its customers, when requested by them, briefs on any and all
questions of law. (e) Act as attorney in fact for the settlement or adjustment of any and all
claims of any nature, including personal injury, property damage, and/or collection of
accounts. (f) Act as attorney in fact for its customers in procuring competent attorneys at
law to represent such customers in any court or before any judicial body in this State in
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any contested or uncontested case or matter pending before such court or judicial body,
when an attorney at law is necessary. (g) Prepare or draw any petition, answer, demurrer,
plea, or other pleadings, order, appearance, or response of any sort to be filed in court by
such customer. (h) Prepare or draw any will, trust agreement, deed, conveyance, or other
legal instrument whereby rights or property is conveyed or secured to the parties to such
instrument. (i) Furnish legal advice or legal services in connection with matters pertaining
to the law, or to render such services or give such advice as to the law, where such
contract for said services does not require an appearance in court. (j) Acquire and dispose
of real estate.” The Solicitor General of the Atlanta judicial circuit, acting for and on behalf
of the state on relation of Bond Almand and others, instituted an action against the
petitioners for charter, in which he alleged that they were causing the application for said
charter to be advertised; that the state is interested in the allowance of the proposed
charter; and that each of the acts, which it is sought to confer upon such corporation the
right to do, constitutes the practice of law, which cannot lawfully be performed by a
corporation. The Solicitor General prayed that the incorporators be enjoined from further
prosecuting said application for charter, in so far as it relates to the powers designated
above as paragraphs (a), (b), (c), (d), (e), (f), (g), (h), and (i).
The defendants filed an answer in which they denied that the acts enumerated in their
application for charter constitute the practice of law. The judge denied the application for
an interlocutory injunction, upon the ground that, under the decision in Atlanta Title &
Trust Co. v. Boykin, 172 Ga. 437, 157 S. E. 455, 458, the restrictions as to the practice
of law imposed under the various Code sections of this state refer to the practice of law
in the courts. To this ruling and judgment the Solicitor General excepted.
[1] 1. The first question for our determination is whether the above decision of this court
is authority for the proposition that the practice of law in this state is confined to practice
in its courts. In other words, is that decision authority for the proposition that any person,
natural or artificial, can perform acts which constitute the practice of law, if such acts are
not done or performed in the courts of this state, but are done or performed outside of
such courts? If the statement of the justice who wrote the opinion in that case, as to what
constitutes the practice of law, was concurred in by a majority of the justices of this court,
it would be authority therefor. This statement was not concurred in by a majority of the
justices of this court. The Chief Justice dissented, and Justice Gilbert concurred specially,
and the writer concurred only in the result. So there were only three justices who can be
said to have concurred in the statement upon this subject expressed by Justice Atkinson
that “the restrictions upon the right to practice law refer to practice in the courts,” and in
effect do not extend to any legal matters performed outside of the courts. In that case the
question was whether or not the charter of the Atlanta Title & Trust Company could be so
amended as to confer upon that corporation the power “to prepare any and all papers in
connection with conveyance of real and/or personal property that it may be requested to
prepare by a customer.” The Solicitor General and counsel associated with him therein
insisted that the amendment sought by the title company, if allowed, would confer upon
that company the right to practice law. The Chief Justice was of the opinion that the
amendment would confer upon the title company the right to practice law; and for this
reason he did not agree to the opinion or the result reached in that case. Justice Gilbert
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(as the writer understood) and the writer were of the opinion that the power to prepare
any and all papers connected with the conveyance of real and personal property, which
the title company might be requested to prepare by a customer, referred to the
performance of mere clerical work, and did not constitute the practice of law. So the Chief
Justice, Justice Gilbert, and the writer did not agree to the narrow and limited definition of
what constitutes the practice of law, as was announced by Justice Atkinson in the opinion
he wrote in that case. At the time the court had under consideration the decision in that
case, the writer vigorously protested against the definition of what constitutes the practice
of law, as given by Justice Atkinson in his opinion. The writer’s opinion was, and still is,
that the definition of what constitutes the practice of law as announced by Justice Atkinson
in that case was too limited and narrow. Besides, the decision in that case was by a
majority only of the court, and therefore is not binding as a precedent. We are strongly
*798 and decidedly of the opinion that the practice of law is not confined to practice only
in the courts of this state.
2. At the time the decision was rendered in the case to which we have referred, and at
the time the judgment was rendered in the case which we now have under consideration,
the Legislature of this state had never undertaken to define what constitutes the practice
of law in this state. It is true that the Civil Code, § 4930, declares that persons who had
been regularly licensed under the laws of this state before the adoption of the Code, and
those who are thereafter licensed in the manner prescribed by law, are entitled to practice
law in the courts of this state. It is likewise true that section 4931 declares that persons
who are admitted to practice in the superior courts may practice in any other court of this
state, except the Supreme Court, for which another and special license must be obtained.
From these statutes Justice Atkinson drew the conclusion that the practice of law in this
state is confined to practice alone in the courts of this state. The Legislature, in passing
the statutes now embodied in these Code sections, was not dealing with the formulation
of a definition of what then constituted the practice of law in this state. It was not the
legislative purpose to define the practice of law in this state, but the Legislature only
intended to declare who were entitled to practice in the courts of this state. The purpose
of these statutes is simply to define who could practice law in the various courts of this
state. This is shown by other statutes passed by the Legislature. The Civil Code, § 4932,
declares that “any male citizen, of good moral character, who has read law and undergone
a satisfactory examination as hereinafter prescribed, is entitled to plead and practice law
in this State.” This section does not limit the right to practice law to practice in the courts
of this state alone; but confers the right to practice law generally in this state. So the act
of 1916 (Acts 1916, p. 76), amending that section, provides that “female citizens shall be
admitted to the practice of law in this State upon the same terms and qualifications as
now apply to male citizens.” Here the right to practice law in this state is not limited to
practice in the courts. So section 4933 provides that “aliens who have been two years
resident in the State *** are eligible to admission as attorneys at law.” Each applicant for
admission to practice law in this state is required to submit to an examination in writing,
which must be prepared by the board of examiners, covering all the topics and subjects,
a knowledge of which is, under existing laws, requisite to admission to the bar. This board
is required to pass upon the merits of each examination, and is required to determine
whether the applicant is qualified “to plead and practice in the several courts of this State
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other than the Supreme Court.” Civil Code 1910, § 4940. It may be said that the language,
“to plead and practice in the several courts of this State,” by implication defines what
constitutes the practice of law in this state; but, for the reasons hereinbefore given, this
provision of the law was never intended by the Legislature to define what constitutes the
practice of law in this state. This is shown by the provision of this law that all persons who
have successfully passed the examination, and have obtained a certificate from the board
of examiners to that effect, “may be duly licensed to practice law in this State upon taking
the oath now provided by law, and may receive a license to practice.” Civil Code 1910, §
4941. Here the license is not confined to practice in the courts of this state; but the
successful applicant is “licensed to practice law in this State.” So we reach the conclusion
that there is nothing in the statutes of this state, relating to the admission of attorneys to
the bar and providing for the grant of licenses to them to practice law, which limits the
right to practice solely to proceedings had in the courts of this state.
3. We come now to consider and determine what constituted the practice of law in this
state at the time the application was made for the grant of the charter involved in this
case, and what constituted the practice of law in this state prior to the act of August 7,
1931 (Acts 1931, p. 191 et seq.), which now defines the practice of law in this state. We
deem it necessary to determine what then constituted the practice of law, for the reason
that the charter with which we are dealing was sought prior to the adoption of the above
act. If this charter undertakes to authorize this corporation to practice law within the
meaning of that term as it was understood at the date of the filing of the application for its
grant, there was no authority of law for the grant thereof; and an order incorporating this
company would be void so far as it undertook to confer upon it the power to practice law.
As we have undertaken to show, no statute was passed in this state which undertook to
define the practice of law, prior to the above Act of August 7, 1931; and to determine what
constituted the practice of law prior to the passage of that act we must look to the general
law of force in this state at that time. In Bird v. Breedlove, 24 Ga. 623, this court held that
there was no law in this state which restricted to attorneys at law the business of attending
to applications for pardons. No authority was cited by the court to sustain this proposition,
which was based upon the fact that the court knew of no law so restricting this business.
Giving full effect to this decision, there is nothing therein which would authorize the grant
of this charter, which, as we shall undertake hereafter to show, expressly confers upon
the corporation the right to practice law, if the same were *799 granted. In that case this
court did not undertake to define what constituted the practice of law. We shall now
undertake to do so.
The practice of law is not limited to the conduct of cases in court. State v. Richardson,
125 La. 644, 51 So. 673. “In a larger sense it includes legal advice and counsel, and the
preparation of legal instruments and contracts, by which legal rights are secured, although
such matter may or may not be depending in a court.” 49 C. J. 1313 (section 5) 4; Eley v.
Miller, 7 Ind. App. 529, 34 N. E. 836. So, where the business of a solicitor was carried on
under the name of a qualified person, but under an arrangement by which the solicitor
was in fact the employee of another person who was unqualified to practice, and the latter
attended summonses at chambers and did other professional work without the solicitor’s
direct authority, it was held that he was acting as a solicitor without having been admitted
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or qualified. Abercrombie v. Jordan, 8 Q. B. D. (Eng.) 187, 30 W. R. 810. To the same
effect is In re Simmons, 15 Q. B. D. (Eng.) 348, 33 W. R. 706. So in a case wherein it was
shown that the proceedings in a suit, such as the suing out of the writ, declaration, etc.,
were taken under the name of Davis and Plasted, and that their names were on all the
papers and notices in the cause, it was held that the defendant Davis had held himself
out as an attorney in the cause, and was liable to the penalty for practicing as an attorney
without having entered his certificate, although it was shown by the terms of the
partnership that Plasted was to have to himself all the profits of the business arising from
his own connection, that the action in question was prosecuted by him for his own benefit
only, and that the defendant derived no advantage from it whatever. Edmondson v. Davis,
4 Esp. (Eng.) 14. A suspended attorney cannot procure the issuance of process on behalf
of a principal. Cobb v. Judge, 43 Mich. 289, 5 N. W. 309; Paul v. Purcell, 1 Browne (Pa.)
348. Any advice given to clients, or action taken for them, in matters not connected with
the law, is practicing law; and therefore it is practicing law to give advice as to the rights
of a person admitted to the chain gang for a failure to pay a fine, and to undertake to
procure the acceptance of the fine and the release of such person. In re Duncan, 83 S.
C. 186, 65 S. E. 210, 211, 24 L. R. A. (N. S.) 750, 18 Ann. Cas. 657. In that case the
Supreme Court of South Carolina said: “It is too obvious for discussion that the practice
of law is not limited to the conduct of cases in courts. According to the generally
understood definition of the practice of law in this country, it embraces the preparation of
pleadings, and other papers incident to actions and special proceedings *** on behalf of
clients before judges and courts, and, in addition, conveyancing, the preparation of legal
instruments of all kinds, and, in general, all advice to clients, and all action taken for them
in matters connected with the law. An attorney at law is one who engages in any of these
branches of the practice of law.”
The decision in the case just cited was followed in Re Pace, 170 App. Div. 818, 824, 156
N. Y. S. 641. The New York court fully adopted and approved the definition of what
constitutes the practice of law as laid down by the Supreme Court of South Carolina. “‘The
practice of the law,’ as the term is now commonly used, embraces much more than the
conduct of litigation. The greater, more responsible, and delicate part of a lawyer’s work
is in other directions. Drafting instruments creating trusts, formulating contracts, drawing
wills and negotiations, all require legal knowledge and power of adaptation of the highest
order. Besides these employments, mere skill in trying lawsuits where ready wit and
natural resources often prevail against profound knowledge of the law, is a relatively
unimportant part of the lawyer’s work.” People v. Title Guarantee, etc., Co., 180 App. Div.
648, 168 N. Y. S. 278, 280.
It is common knowledge that a larger, if not the greater, part of the work of the bar to-day
is out of court, or office work. People v. Alfani, 227 N. Y. 334, 125 N. E. 671. The drafting
and supervising of the execution of wills has been held to constitute practicing law. People
v. People’s Trust Co., 180 App. Div. 494, 167 N. Y. S. 767. So it has been held that a
collection agency which undertakes to furnish legal services where they may be
necessary is engaged in the practice of law. In re Co-Operative Law Co., 198 N. Y. 479,
92 N. E. 15, 32 L. R. A. (N. S.) 55, 139 Am. St. Rep. 839, 19 Ann. Cas. 879. The practice
of law involves, not only appearance in court in connection with litigation, but also services
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rendered out of court. “In litigated matters it involves not only the actual representation of
the client in court, but also services rendered in advising a client as to his cause of action
or defense. The practice of law also includes the giving of advice or rendering services
requiring the use of legal skill or knowledge.” People v. People’s Stock Yards State Bank,
344 Ill. 462, 176 N. E. 901, 907. In the case just cited, the following definition of practicing
law was approved: “Practicing as an attorney or counselor at law, according to the laws
and customs of our courts, is the giving of advice or rendition of any sort of service by any
person, firm, or corporation when the giving of such advice or rendition of such service
requires the use of any degree of legal knowledge or skill.” The practice of law is not
limited to the conduct of cases in court, but embraces the preparation of pleadings and
other legal papers *800 and conveyances, and the giving of advice in matters connected
with the law, and includes representing a creditor in bankruptcy proceedings, or in the
collection of a claim against one who has made a general assignment for the benefit of
creditors. Meisel & Co. v. National Jewelers’ Board of Trade, 90 Misc. Rep. 19, 152 N. Y.
S. 913. The definition of what constitutes the practice of law as laid down by the Supreme
Court of South Carolina in Re Duncan, supra, was approved and followed in Barr v.
Cardell, 173 Iowa, 18, 155 N. W. 312.
So we are of the opinion that the practice of law, at the time the application for charter in
this case was made, was not confined to practice in the courts of this state, but was of
larger scope, including the preparation of pleadings and other papers incident to any
action or special proceeding in any court or other judicial body, conveyancing, the
preparation of all legal instruments of all kinds whereby a legal right is secured, the
rendering of opinions as to the validity or invalidity of the title to real or personal property,
the giving of any legal advice, and any action taken for others in any matter connected
with the law. The application for charter with which we are dealing was made under the
Civil Code, § 2823, as amended, and under that section the court is without authority to
grant the charter, unless it is “satisfied that the application is legitimately within the
purview and intention of this Code.” Clearly this application was not legitimately within the
purview and intention of the Code, or of any other law which was of force at the time this
charter was applied for. By no stretch of the imagination can it be held that it was the
intent and purpose of the framers of the law embraced in this section to authorize
thereunder the grant of charters to corporations to practice law.
[2] 4. Are the superior courts of this state clothed with authority and jurisdiction, under the
Civil Code, § 2823, as amended, to grant charters which authorize corporations to
practice law in this state? Those persons who were regularly licensed under the laws of
this state before the adoption of the Code, and those who thereafter have been licensed
in the manner prescribed by law, are entitled to practice law in the courts of this state.
Civil Code 1910, § 4930. Any citizen, male or female, of good moral character, who has
read law and undergone a satisfactory examination, as provided by law, is entitled to
plead and practice law in this state. Section 4932; Acts 1916, p. 76. Aliens, who have
been two years resident in this state, and declared their intention to become citizens,
pursuant to the act of Congress, are eligible to admission as attorneys at law. Section
4933. Each person desiring to become a member of the bar of this state shall make a
written application to a judge of any superior court, accompanying the application with a
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certificate from two practicing members of the bar of this state as to his moral character.
Section 4934. The applicant must be examined touching his knowledge of the principles
of the common and statute law in England of force in this state, of the law of pleadings
and evidence, of the principles of equity and equity pleadings and practice, and of the
Revised Code of this state, the Constitution of the United States and of this state, and of
the rules of practice in superior courts. Section 4935. Every applicant, except as provided
in section 4942, shall submit to examination in writing, which shall be prepared by the
board of examiners, covering all the topics and subjects a knowledge of which is, under
the laws, requisite to admission to the bar. This board shall pass upon the merits of each
examination, and determine whether the applicant is or is not qualified to plead and
practice in the several courts of this state, other than the Supreme Court. Section 4940.
No person shall be admitted to the practice of law in this state except under the
examination by the board of examiners as hereinbefore stated. Section 4942. Before
admission to the bar, each applicant must take an oath that he will justly and uprightly
demean himself according to the laws, as an attorney, counselor, and solicitor, and that
he will support and defend the Constitution of the United States and the Constitution of
this state. Section 4945.
Any person who does not comply with the foregoing requirements and does not take the
oath required cannot be licensed to practice law in this state. It is manifest from these
provisions of the law that no corporation can be licensed to practice law in this state. No
corporation can comply with the requirements which are imposed upon applicants as
prerequisites to enable them to obtain license to practice law. This proposition is
sustained by the great weight, if not all, of the decisions of the courts of the other states
in this country. These decisions deny the eligibility of corporations to practice law. Ruling
Case Law states the proposition thus: “Since, as has been seen, the practice of law is not
a lawful business except for members of the bar who have complied with all the conditions
required by statute and the rules of the courts, and as these conditions cannot be
performed by a corporation, it follows that the practice of law is not a lawful business for
a corporation to engage in.” 2 R. C. L. 946, § 13. As a corporation cannot perform the
conditions which are requisite to acquire a license to practice law, “it follows that the
practice of law is not a lawful business for a corporation to engage in.” 6 C. J. 569 (section
11)B; 14A. C. J. 296 (section 2145). In Re Co-Operative Law Co., 198 N. Y. 479, 92 N.
E. 15, 32 L. R. A. (N. S.) 55, 139 Am. St. Rep. 839, 19 Ann. Cas. 879, the New York *801
Court of Appeals held that “a corporation for the practice of law is not authorized by a
statute permitting the organization of a corporation for any lawful business, since the
practice of the law is not a lawful business except for members of the bar, who have
complied with all the conditions required by statute and the rules of the courts; and a
corporation cannot perform the conditions.” The court in that case said: “The right to
practice law is in the nature of a franchise from the state, conferred only for merit. It cannot
be assigned or inherited, but must be earned by hard study and good conduct. *** No one
can practice law unless he has taken an oath of office and has become an officer of the
court, subject to its discipline, liable to punishment for contempt for violating his duties as
such, and to suspension or removal. It is not a lawful business except for members of the
bar who have complied with all the conditions required by statute and the rules of the
courts. As these conditions cannot be performed by a corporation, it follows that the
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practice of law is not a lawful business for a corporation to engage in. As it cannot practice
law directly, it cannot indirectly, by employing competent lawyers to practice for it, as that
would be an evasion which the law will not tolerate.”
The court further said: “The bar, which is an institution of the highest usefulness and
standing, would be degraded if even its humblest member became subject to the orders
of a money-making corporation engaged not in conducting litigation for itself, but in the
business of conducting litigation for others. The degradation of the bar is an injury to the
state. A corporation can neither practice law nor hire lawyers to carry on the business of
practicing law for it, any more than it can practice medicine or dentistry by hiring doctors
or dentists to act for it.” In Re Pace, supra, it was held that “it is unlawful for a corporation,
whether domestic or foreign, to practice law in this State, and any member of our bar who
assists a corporation in violating the law in this respect is himself guilty of wrongdoing.” It
is true that in the case just cited there was a statute making it unlawful for a corporation
to practice as an attorney at law; but the court said: “Quite apart from the statute it is, and
was before the statute, against public policy and also malum in se” for a corporation to
practice law.
Corporations, being artificial persons, cannot practice law. New Jersey Photo Eng. Co. v.
Schonert, 95 N. J. Eq. 12, 122 A. 307; Black & White Operating Co., Inc., v. Grosbart,
107 N. J. Law, 63, 151 A. 630. In People v. Cal. Protective Corp., 76 Cal. App. 354, 244
P. 1089, it was held that a “corporation can neither practice law nor hire lawyers to carry
on business of practicing law for it, notwithstanding members forming it are authorized to
practice law, and although Civ. Code, § 286, permits formation of corporations for any
purpose for which individuals may lawfully associate themselves.” In People v. Merchants’
Protective Corp., 189 Cal. 531, 209 P. 363, it was held that a statute of California,
providing that private corporations may be formed for any purposes for which individuals
may lawfully associate themselves, does not authorize the organization of a corporation
to practice law, as individuals cannot so practice law without a special license. A
corporation cannot itself practice law, nor can it lawfully do so by hiring an attorney to
conduct a general law practice for others for pay, where the fees earned are to be and
are received as income and profit by the corporation. In re Otterness, 181 Minn. 254, 232
N. W. 318, 73 A. L. R. 1319. In Re Eastern Idaho Loan & Trust Co., 49 Idaho, 280, 288
P. 157, 73 A. L. R. 1323, the Supreme Court of Idaho decided that a corporation could
not perform any act which amounted to the practice of law, under a statute which
prohibited any person from practicing law or holding himself out as qualified to practice
law in that state without having been admitted to practice law therein by the Supreme
Court and without having paid all license fees prescribed by law. In State v. Merchants’
Protective Corp., 105 Wash. 12, 177 P. 694, 696, it was held that “the right to practice
law attaches to the individual and dies with him. It cannot be made a subject of business
to be sheltered under the cloak of a corporation having marketable shares descendible
under the laws of inheritance.”
[3] 5. The next question for decision is whether the applicants seek a charter which will
confer upon the corporation thereby created the power to practice law. A most cursory
inspection of this application for charter discloses that its purpose is to confer upon the
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corporation powers which constitute the practice of law. If granted, the charter will permit
the corporation to render legal advice on all matters on questions of law; render opinions
as to the validity or invalidity of titles to property; prepare and furnish its customers briefs
on all and any questions of law; act as an attorney in fact for the settlement and
adjustment of any and all claims; act as an attorney in fact for customers in procuring
competent attorneys at law to represent such customers in any court or before any judicial
body in this state in any contested or uncontested case or matter pending before such
court or body, when an attorney at law is necessary; prepare pleadings; prepare any will,
trust agreement, deed, conveyance, or other legal instrument whereby rights or property
are conveyed or secured; and furnish legal advice or legal services in connection with
matters pertaining to the law. All these powers are such as are exercised *802 in the
practice of law, and will authorize the corporation, if it is chartered, to practice law. There
was, at the time this application was filed, no law in this state which authorized the grant
of a charter which would confer these powers and the right to practice law upon a
corporation. We more readily reach this conclusion in view of the momentous importance
of the question. Permitting corporations to practice law, without any of the restraints
imposed upon individuals, who would not be licensed to practice law in or out of the courts
unless they possessed good moral character and the necessary legal learning, will tend
to commercialize, degrade, and prostitute the noble profession of the law.
6. We are not called upon to determine whether the proviso and prohibitions in section 2
of the act of August 7, 1931 (Acts 1931, p. 194), which defines the practice of law, confer
upon corporations, voluntary associations, or individuals the power to practice law in any
of its branches, and, if they do, to determine whether so much of said act as authorizes
them to practice law in the respects mentioned in said proviso and prohibitions is
unconstitutional because violative of the provision of the Constitution of this state which
confers upon the courts judicial power; for the reason that the application for the charter
involved in this case as filed prior to the passage of that act. On this subject see In re
Day, 181 Ill. 73, 54 N. E. 646, 50 L. R. A. 519; Ex parte Secombe, 60 U. S. (19 How.) 9,
15 L. Ed. 565; People v. People’s Stock Yards State Bank, supra; Brydonjack v. State
Bar of California, 208 Cal. 439, 281 P. 1018, 66 A. L. R. 1507, note, and cit.; separation
of the legislative, judicial, and executive powers, paragraph 23 of section 1 of article 1 of
the Constitution of this state; judicial power of the courts, paragraph 1 of section 1 of
article 6 of the Constitution of this state.
7. Applying the principles set out in the first five divisions of this opinion, we think that the
trial judge erred in refusing to grant the interlocutory injunction prayed for.
Judgment reversed.
All the Justices concur, except ATKINSON and HILL, JJ., who dissent.
BECK, P. J. (concurring specially).
There are many broad rulings made in the opinion of the majority in which I cannot concur;
but I concur in the judgment of the court which holds that the court below erred in refusing
to grant the interlocutory injunction.
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ATKINSON and HILL, JJ. (dissenting).
This case arose before passage of the act approved August 7, 1931 (Ga. Laws 1931, p.
191). Under the principles announced in Atlanta Title & Trust Co. v. Boykin, 172 Ga. 437,
157 S. E. 455, the trial judge did not err in refusing an interlocutory injunction.
All Citations
174 Ga. 511, 162 S.E. 796
This case arose before passage of the act approved August 7, 1931 (Ga. Laws 1931, p.
191). Under the principles announced in Atlanta Title & Trust Co. v. Boykin, 172 Ga.
437, 157 S. E. 455, the trial judge did not err in refusing an interlocutory injunction.
______________________________________________________________________
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SHARP-BOYLSTON CO. et al.
v.
HALDANE.
No. 10995.
July 11, 1936.
Synopsis

Judgment Adhered to after Rehearing July 28, 1936.

Error from Superior Court, Fulton County; Edgar E. Pomeroy, Judge.
Suit by Eldon Haldane against the Sharp-Boylston Company and others. To review an
adverse judgment, the defendants bring error.
Reversed.
RUSSELL, C. J., and BELL, J., dissenting.
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Marion Smith, Harold Hirsch, and Ellis & Bell, all of Atlanta, for plaintiffs in error.
S. H. Baynes and Eldon Haldane, both of Atlanta, for defendant in error.
Stephens Mitchell, Wm. K. Meadow, James D. Childs, Robt. S. Sams, and Madison
Richardson, all of Atlanta, for Lawyers’ Club of Atlanta.
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Alex W. Smith, Jr., Bond Almand, Granger Hansell, and Frank Carter, all of Atlanta, for
parties at interest, not parties to record.
Opinion
PER CURIAM.
Assuming that the plaintiff, as an attorney at law, had such interest in the subject matter
of the litigation as to authorize him to institute the action, the evidence (consisting of the
pleadings and an agreed statement) was insufficient to show that the defendant
corporation and its agent were engaged in the practice of law. For this reason the court
erred in granting an injunction.
Judgment reversed.
All the Justices concur, except RUSSELL, C. J., and BELL, J., who dissent, and
GILBERT, J., absent.
RUSSELL, Chief Justice (dissenting.)
Eldon Haldane, a practicing attorney of this state, brought a petition on behalf of himself
and other attorneys similarly situated, against Sharp-Boylston Company, a corporation,
and J. W. Teepel, to enjoin them from filing suits and engaging in such activities as
constitute the practice of law. The defendants demurred on the grounds (1) that the
petition set forth no cause of action; and (2) that the petitioner has no interest or right in
the matters complained of, and the cause of action, if there be one, exists in the solicitor
general on the relation of the party aggrieved. It was stipulated and admitted that J. W.
Teepel, an employee of Sharp-Boylston Company, “had made affidavits for the issuance
of distress warrants,” in four stated cases in the municipal court of Atlanta, “and that in
each of said cases the plaintiffs were customers or landlords represented by SharpBoylston Company as renting agents, and the defendants were tenants in arrears. (a)
That Sharp-Boylston Company is a corporation engaged, among other things, in renting
and collecting rents on properties for customers, and that Teepel is one of its employees
through whom it conducts its business. (b) That when tenants of properties so rented by
Sharp-Boylston Company for its customers refuse to pay rent to such an extent that it is
necessary for the rental agents to retake possession of the properties, and the tenants
refuse to vacate, Sharp-Boylston Company in behalf of its customers and through Teepel
has on frequent occasions taken out dispossessory warrants, and, when the rent had
been paid thereafter, dismissed the warrants. (c) That in those instances where the tenant
paid his rent Teepel instructed the marshal to enter the warrant settled. (d) That Teepel
is not an attorney at law and not admitted and licensed to practice law in the courts of this
State. (e) That Teepel, in making the affidavits for dispossessory warrants in the municipal
court, acted as employee of Sharp-Boylston, and there was no privity of contract between
Teepel and the plaintiffs in dispossessory warrants, except that Teepel was the employee
and agent of Sharp-Boylston Company, and the plaintiffs in said dispossessory warrants
were the customers of Sharp-Boylston Company. (f) That Teepel, as servant or employee
of Sharp-Boylston Company, instructed the marshal to dismiss the dispossessory
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warrants, or enter them as settled, and deposited the court costs in the municipal court in
the dispossessory warrants filed by him for and on behalf of the customers of SharpBoylston Company.” After a hearing, the court granted an injunction, adjudging that
Teepel was the agent, not of the customers of the defendant corporation, but of the
corporation itself, and ordering that the defendants be temporarily enjoined from filing any
dispossessory warrants or other proceedings in court, from the taking down of money and
marking cases settled, dismissing cases, paying court costs, or the doing of any other
acts for any of the customers or clients of the defendant corporation. Error was assigned
on this judgment.
The issues presented by the writ of error in this case may be condensed into two *70
questions: (1) Has the plaintiff, as a duly licensed attorney at law, suing for himself and
others similarly situated, such an interest as to authorize and enable him to maintain this
equitable petition? (2) Were the defendants illegally practicing law? The answer to both
questions depends on a consideration of what is embraced in the meaning of the term
“the practice of law” in this state. For a number of years the General Assembly has
prescribed rules regulating the conduct of vocations of various kinds, and thus classified
the nature of the franchise under which the law permits them to operate in their respective
businesses. Each enactment defines with precision the particular profession, sets up the
machinery for determining who may engage in the profession, and prescribes the mode
by which one having been admitted may be excluded therefrom. The regulations are
found in the Code of 1933: as to architects, chapter 84-3 (section 84-301 et seq.); dentists,
chapter 84-7 (section 84-701 et seq.); physicians, chapter 84-9 (section 84-901 et seq.);
pharmacists, chapter 84-13 (section 84-1301 et seq.); real-estate agents, chapter 84-14
(section 84-1401 et seq.). All of these enactments antedated our statutory provisions as
to who are lawyers, and defining what constitutes the practice of law. The purpose of
these and similar acts is obvious. The Legislature had in mind that in a complex civilization
the general convenience and public safety would be best served by admitting to a
particular pursuit only such persons as by prescribed procedure may be able to
demonstrate their fitness with respect to training, skill, and character to engage therein,
and by the same token to exclude others who have not made proof that they possess the
essential requisites. As lawyers are sworn officers of the court, who come in contact with
all classes of society in the performance of their high duties, and are thus enabled to help
or hurt all classes of society, the action of the General Assembly in defining what is
included in the practice of law is not only necessarily far-reaching, but very wise. As far
back as State ex rel. Waring v. Georgia Medical Society, 38 Ga. 608, 95 Am.Dec. 408,
this court held that the right of a physician to practice his profession in this state was a
franchise in which he had a property right; and, so far as we are aware, this court has
never deviated from the principle announced in this case.
The objection made by plaintiffs in error, that a duly licensed attorney, proceeding, as
here, in behalf of himself and others similarly situated, has no such interest as to enable
him to maintain an equitable action to enjoin those engaged in the unauthorized practice
of law, has been before the appellate courts of several states in cases which we have
examined. Fitchett v. Taylor, 191 Minn. 582, 254 N.W. 910, 912, 94 A.L.R. 356; Land Title
Abstract & Trust Co. v. Dworken, 129 Ohio St. 23, 193 N.E. 650; Dworken v. Apartment
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House Owners Association, 38 Ohio App. 265, 176 N.E. 577; Unger v. Landlords’
Management Corporation, 114 N.J. Eq. 68, 168 A. 229, 231; Paul v. Stanley, 168 Wash.
371, 12 P.(2d) 401. In the Fitchette Case, supra, it was said: “Attorneys, as officers of
court, exercise a privilege peculiar to themselves and not enjoyed by those outside of the
profession. Hence, it is in a very real sense a franchise and property right. * * * That is
enough to show that these plaintiffs, suing not for themselves alone but for the benefit of
all the affected members of their profession, are entitled to injunction to prevent the
unlawful intrusion into their office and professional field of defendant Taylor. In such a
case, the extent of the damage to the property right is unimportant. The existence or
threat of real damage is enough to warrant relief.” It will be observed that the first
statement made by the Minnesota Supreme Court coincides with the statement of this
court in State ex rel. Waring v. Georgia Medical Soc., 38 Ga. 608, 95 Am.Dec. 408, that
the right to practice the learned profession is “a franchise and property right.” In Land Title
Abstract & Trust Co. v. Dworken, supra, it was said: “The right to practice law conferred
by the state is a special privilege in the nature of a franchise and a possessor thereof may
be protected by injunction from the invasion of the right thus vested in him.” In Sloan v.
Mitchell, 113 W.Va. 506, 168 S.E. 800, it was held, as this court held in the Waring Case,
supra, that a licensed physician has a franchise in the nature of a property right to practice
his profession, and may sue in equity in behalf of himself and others similarly situated, to
enjoin one without a license from engaging in the practice of medicine. Similarly it seems
to us, especially in view of the fact that lawyers are officers of court, that one who *71 has
a franchise as a licensed practicing lawyer, in the nature of a property right, is entitled to
enjoin one without a license from engaging in the practice of the legal profession. State
Bar Association v. Retail Credit Association, 170 Okl. 246, 37 P.(2d) 954, where it was
held that an incorporated bar association might maintain a bill to enjoin one, not licensed,
from engaging in the practice of law; and this although the wrong was one for which the
association could recover no damages. The right to maintain an injunction against one
engaged in the unauthorized practice of law is also sustained in Depew v. Wichita Retail
Credit Association, 141 Kan. 481, 42 P.(2d) 214. In Frost v. Corporation Commission of
Oklahoma, 278 U.S. 515, 525, 49 S.Ct. 235, 237, 73 L.Ed. 483, it was held: “That the
right to operate a gin and to collect tolls therefor, as provided by the Oklahoma statute, is
not a mere license, but a franchise, granted by the state in consideration of the
performance of a public service, and as such constitutes a property right within the
protection of the Fourteenth Amendment.”
The General Assembly has provided for tribunals for hearing complaints and trying and
disciplining members after a hearing, in the various enactments as to architects,
physicians, dentists, pharmacists, real estate agents, and lawyers, and other provisions
from which it must be assumed that those legally authorized to pursue the particular
business or profession have such a property right therein that they may not be excluded
therefrom except by due process. Upon this point see Southeastern Electric Co. v.
Atlanta, 179 Ga. 514 (1), 176 S.E. 400. In this connection it would seem not to be
inappropriate to quote the language of Mr. Justice Bradley in the Slaughter-House Cases,
16 Wall. 36, 116, 21 L.Ed. 394, as follows: “The right to choose one’s calling is an
essential part of that liberty which it is the object of government to protect; and a calling,
when chosen, is a man’s property and right.” That an injunction is the appropriate remedy
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for any encroachment on a property right in the nature of a franchise is stated as a fixed
principle in 5 Pomeroy’s Eq. Jur. § 2016. The fact that the act of 1931 (Code 1933, § 9401 et seq.), defining the practice of law, makes a crime an encroachment upon this
property right in the nature of a franchise, does not in any wise affect the right sought to
be asserted here. The violation of a public law which may authorize or require punishment
for the offense against the public does not preclude the right of the holder of the franchise
from protection of his property. The contention of the plaintiffs in error upon this point was
rejected in the cases of Fitchett, Dworken, Unger, and Paul, cited supra. Those decisions
are merely persuasive authority; but the exact point has been decided by this court in
Jones v. Van Winkle Gin & Machine Works, 131 Ga. 336, 62 S.E. 236, 17 L.R.A.(N.S.)
848, 127 Am.St.Rep. 235, in which it was held: “An injunction may issue in a proper case
to restrain persons from attempting by threats, violence, or intimidation, or other unlawful
means, to prevent any person from engaging in, remaining in, or performing the business,
labor, or duties of any lawful enterprise or occupation, although the acts sought to be
restrained, if committed, constitute a crime.” In delivering the unanimous opinion of the
court Mr. Presiding Justice Evans said: “But a court of equity is not ousted from the
exercise of its peculiar functions of preventing irreparable damage merely because, in
exercising such functions, it may also prevent the commission of a crime. The court does
not interfere to prevent the commission of crime, although that may incidentally result, but
it exerts its force to prevent individual property from destruction, and ignores entirely the
criminal feature of the act. [Italics ours.] And Mr. Pomeroy (6 Pom.Eq.Jur. 619) says that
‘it is everywhere the rule, following the general principle in equity, that where there is
ground for equitable interference, as where an irreparable injury is threatened to property,
the fact that the act is also a crime is not a reason for refusing an injunction.’ This principle
was recognized and applied by this court in a case of an indictable nuisance. Mayor, etc.,
of Columbus v. Jaques, 30 Ga. 506. So it is no reply to the invocation of the equitable
remedy to prevent irreparable injury to property that the acts which cause the damage
may also be indictable.” So I conclude that the plaintiff (defendant in error) was entitled
to file this action.
The principal contention of the plaintiffs in error is that the acts performed by them are
merely mechanical, and do not in any sense constitute the practice of law. Learned and
astute counsel illustrate this proposition by comparison, by saying that, if he were to send
his office boy to file a brief with the clerk of this court, it could *72 hardly be said that the
office boy was engaged in the practice of law. Agreeing with learned counsel in his
conclusion, we must say that the illustration is not applicable to the facts admitted by the
stipulation appearing in the bill of exceptions. The mere filing or handing of a
dispossessory warrant to the clerk of the proper court in the cases to which the proceeding
relates, if not preceded by anything done by the office boy, would certainly not subject
him to the charge of practicing law; but, if the handing of the paper to the proper clerk was
necessarily preceded by acts which are confined exclusively within the franchise given to
members of the legal profession, and then were followed by a series of acts which
admittedly occurred during the progress of the litigation begun by swearing out the
dispossessory warrant, in my opinion this would be practicing law within the inhibition of
the Code, § 9-401. The practice of law is representing litigants in court, and the
preparation of pleadings and other papers incident to any action of special proceeding in
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any court or other judicial body; conveyancing; the preparation of legal instruments of all
kinds where a legal right is secured; the rendering of opinions as to the validity or invalidity
of titles to real or personal property; the giving of any legal advice; and any action taken
for others in any matter connected with the law. The question in this particular case turns
upon the determination of what is litigation, and upon what is the exclusive function of the
licensed lawyers of this state in all litigation in the courts of this state. It seems to me that
the proceeding started by dispossessory warrant would be litigation. It certainly would be
if the process were attacked on any ground; and should it be less litigation because it
might happen to be settled or dismissed? “The purpose of all litigation is to preserve and
enforce rights and secure compliance with the law of the state, either statute or common.”
Missouri, etc., Ry. Co. v. Hickman (Missouri R. Comm.), 183 U.S. 53, 60, 22 S.Ct. 18, 21,
46 L.Ed. 78.
The Code, § 61-401, among other things provides that: “If the tenant shall fail to pay the
rent due at any time, the landlord may reenter immediately and dispossess the tenant.”
In section 61-402 provision is made, in case the landlord does not himself re-enter, for
the issuance of a warrant and the manner of its execution, as follows: “Any person who
may have rent due may, by himself, his agent or attorney, make application to any justice
of the peace within the county where his debtor may reside or where his property may be
found, and obtain from such justice a distress warrant for the sum claimed to be due for
the said rent, on the oath of the principal, his agent or attorney, in writing, which may be
levied by any constable, duly qualified, on any property belonging to said debtor, whether
found on the premises or elsewhere, who shall advertise and sell the same, as in case of
levy and sale under execution: Provided, if the sum claimed to be due shall exceed $100,
* * * it shall be his duty to deliver the warrant, with a return of the property levied upon, to
the sheriff,” etc. It is obvious that this speedy and drastic remedy is not granted except
upon a written oath. Upon whose oath? The principal (the landlord), his agent or attorney.
It is conceded that in the cases embraced in the stipulation the landlords were persons
other than Sharp-Boylston Company. It is not claimed that any of the owners of the
property made oaths in these cases. It is conceded that the defendant corporation is “his
agent” referred to in the statute. It is not contended that in any of these transactions any
one except Mr. Teepel made oath for the issuance of the distress warrants. The question
then arises whether the agent, Sharp-Boylston Company, is authorized by law to delegate
to Mr. Teepel the right of doing its swearing, so as to authorize the agent of an agent, as
proxy of Sharp-Boylston, to swear out distress warrants. Mr. Teepel is not an attorney at
law. The statute authorizes the principal, his agent or attorney, to make such oath.
Perhaps the language used in the Code section may be properly construed to refer to an
attorney of the real estate agent; but Mr. Teepel is not an attorney, and, as well set forth
by the learned trial judge, the case is one of an agent of an agent making the oath required
by law. In my opinion this is not permissible.
It was long ago decided by this court, in Howard v. Dill, 7 Ga. 52, that “one cannot delegate
the right to swear; one cannot much more delegate the obligation to swear. The duty is
one that refers to his mind and conscience. He may not swear by proxy.” It is true that at
the time of that decision the law did not contain a provision by which the oath in case *73
of a distress warrant could be made by an agent, and for that reason, if the oaths in the
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cases now sub judice had been made by one of the officers of the corporation, SharpBoylston Company, upon whom had been placed the responsibility and the obligation to
swear, the oath would have been a valid oath. This is recognized; for the corporation,
being an artificial person, can act only through human instrumentalities, a director,
president, secretary, treasurer, or any other officer charged with the conduct of its entire
business. To say the most, Teepel was a mere collector of rents. Judge Nisbet, in the
Howard Case, said: “The remedy given for the collection of rent, is rapid and summary.
The Legislature, no doubt, felt the necessity of protecting it from abuse–of throwing
around the tenant some safeguards–some guaranties against unfounded and vexatious
suits for rent. Hence, they prescribe as a condition precedent, that the applicant for the
warrant, the creditor [now ‘or his agent’], should swear that the rent is due. Without this,
the warrant cannot legally issue. The safety of the tenant is found in the oath * * * and in
the responsibilities which his oath imposes–in his liability to the pains and penalties of the
law, if he swears falsely. This security is weakened–not to say lost–if the oath of an agent
is held sufficient. His oath casts no responsibility upon his principal, and comparatively
little upon himself. He may believe the rent is due, when in fact it is not. The allowance of
the oath of an agent in these cases, would open a wide door to frauds and perjuries, and
leave the tenant subject to oppression. This act, and all others which give peculiar and
summary remedies, are to be construed strictly; and he who would avail himself of them,
must bring himself strictly within their requirements. It is said, that what a man may lawfully
himself do, he may do by his agent. This is a rule of the law; but it extends not to oaths–
to acts which are strictly personal.” This language is still applicable to the change in our
multiform civilization which authorizes the direct agent of the landlord, who perhaps lives
beyond the limits of the state or county where his property was situated, to swear in
necessary cases instead of the landlord; but it did not contemplate that the only person
in such instances qualified to assume the obligations of an oath, and the responsibility if
he swore falsely, would shift from himself the responsibility to a subagent, perhaps
entirely unknown to the owner of the property, but whom the agent may select as a rent
gatherer, and permit him to delegate both the right and the obligation to swear.
The Code, § 9-402, declares that: “It shall be unlawful for any person other than a duly
licensed attorney at law to practice or appear as an attorney at law, for any person other
than himself, in any court of this State or before any judicial body, or make it a business
to practice as an attorney at law, * * * or to render or furnish legal services or advice, * *
* or to render legal services of any kind in actions or proceedings of any nature, * * * or to
furnish legal advice, services, or counsel. * * * It shall also be unlawful for any corporation,
voluntary association, or company to do or perform any of the acts above recited.” These
acts are not embraced within the things permitted to agents of the landlord in distress
warrant proceedings under section 61-301. In the first division of this opinion I have
attempted to point out the broad and necessary policy involved in keeping separate and
distinct the prerogatives granted by the franchise to lawyers and to real estate agents
respectively. The acts of the plaintiffs in error-filing affidavits, making deposits of court
costs, dismissal of proceedings where defendants made settlement, and giving
instructions to the officers to enter the warrants settled, and the withdrawal of money paid
into court, are not the functions of real estate agents; and, treated all together, they
constitute the practice of law, which has been exclusively reserved to those whom the
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courts have adjudged to be competent to deal with legal questions, and of such moral
character as not to abuse their high position as officers of court. The admitted acts set
out in the stipulation constitute representing litigants in court. The inhibitions of section 9401 of the Code include the preparation of pleadings and other papers incident to any
action or special proceeding. This section of the act would seem to have been complete
had it merely said the “preparation of pleadings and other papers incident to any action”;
but the Legislature seems to have had in mind that there were a number of special
proceedings which in some respects differed from ordinary actions, and so they added
“special proceedings” to take in such as distress and dispossessory warrants and
attachments, and various other special proceedings that might be mentioned. The
affidavit which *74 the agent prepares in a distress warrant proceeding is in the nature of
a pleading setting out facts which entitled the principal to the relief claimed. It is clear that
the acts of the plaintiffs in error are within that portion of section 9-401, which includes
within the definition of the term practice of law “any action taken for others in any matter
connected with the law.” Certainly, under the record in this case, it is plain that the
plaintiffs in error have furnished legal services and rendered legal services of “any kind in
actions or proceedings of any character,” if the proceedings by distress warrant are
authorized by law. “To distrain for rent involves the conduct of a highly technical
proceeding under the Distress Act (2 Comp.St.1910, p. 1939, § 1 et seq.), and to bring
dispossess proceedings up to the point of starting suit involves not only a proper
construction of the lease, but also a knowledge of the Landlord and Tenant Law.” Unger
v. Landlords’ Management Corporation, supra, where the court quoted the language of
Mr. Justice Hines in Boykin v. Hopkins, 174 Ga. 511, 162 S.E. 796. This language was
adopted almost verbatim in the Code, § 9-401.
The Code, § 61-301, provides that, where a tenant holds over after his term, or fails to
pay the rent when due, and the owner desires possession of the premises, “such owner
may, by himself, his agent, attorney in fact or attorney at law, demand the possession of
the property so rented, leased, held, or occupied; and if the tenant shall refuse or omit to
deliver possession when so demanded, the owner, his agent or attorney at law or attorney
in fact may go before the judge of the superior court or any justice of the peace and make
oath to the facts.” (Italics mine.) Section 61-302 provides that the officer before whom the
affidavit is made shall issue a dispossessory warrant. The provisions quoted go only so
far as to prescribe who may make oath to the facts, and before whom it may be made. It
may be that the agent and not the landlord knows the facts. However, the permission that
the agent may make the oath distinguishes distress warrants from others where the party
only may make the prescribed oath. Sections 81-405, 81-406. The quoted provisions in
terms permit the agent to “make oath to the facts.” They go no further. For an agent of
the landlord to “make oath to the facts” is a wholly different thing from the agent forming
a legal judgment that the facts verified by him entitle his principal as a matter of law to
eject the tenant. When the agent files the affidavit and makes the required deposit to
cover court cost, he represents that legal grounds exist for the issuance of the warrant.
He further instructs the court officer to issue the warrant. Later, when payment is made,
he instructs the officer not to execute this warrant. These acts, dependent upon the
exercise of judgment as to legal rights and remedies, are not within the scope of the duties
of a messenger or ministerial agent. Non constat that because the Code section
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authorizes an agent to make “oath to the facts” he is authorized to set in motion the
machinery of the law and direct it to a conclusion. That an agent knowing the facts may
swear to them does not rationally require the conclusion that such person may assert the
legal rights of his principal in a judicial proceeding growing out of those facts. To make
the affidavit is to act as a witness. To form a legal opinion upon the facts, instruct the court
to issue the warrant, and thereafter to control the proceedings, is to furnish legal services
as an attorney at law.
The questions involved in this case are of great importance, not only to the legal
profession, but to all the people of the state, who are concerned in the proper
administration of the law and the preservation of the rights of all, rich and poor alike,
landlord and tenant alike. If the contention of the plaintiffs in error as to dispossessory
warrants is correct, there would seem to be no reason why it would not be equally
applicable to other proceedings which may be instituted upon affidavits made by agents.
Included among those are attachments, garnishments, foreclosure of chattel mortgages,
foreclosure of conditional sales contracts, foreclosure of other liens on personalty, and
bail trover. These proceedings comprise a large part of the business of inferior courts;
and, if agents may act for litigants in these classes of cases, the business of such courts
may largely be in the hands of lay persons without professional training or responsibility.
Not only so, but in my opinion it would certainly encroach upon the franchise and
consequent property right which I think inheres in the license granted to proper applicants
to practice law in the courts.
All Citations
182 Ga. 833, 187 S.E. 68
______________________________________________________________________
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222 Ga. 657
Supreme Court of Georgia.
GEORGIA BAR ASSOCIATION
v.
LAWYERS TITLE INSURANCE CORPORATION.
LAWYERS TITLE INSURANCE CORPORATION
v.
GEORGIA BAR ASSOCIATION.
Nos. 23613, 23614.
|
Oct. 6, 1966.
Synopsis
Action by title insurance corporation for declaratory judgment against the Georgia Bar
Association wherein the association filed a cross-action. The Superior Court, Bibb
County, Oscar L. Long, J., entered an order declaring the activities which violated the
Georgia statutes, and an appeal was filed by the association and a cross-appeal by the
corporation. The Supreme Court, Cook, J., held that the statute defining the practice of
law is not a denial of the constitutional powers of the judicial branch of government, and
that the evidence did not reveal any activities of the corporation prohibited by the statute
except the so-called ‘walk-in’ business and advertisements encouraging it.
Affirmed.
Grice, J., dissented.
**719 Syllabus by the Court
*657 1. Throughout the history of this state the legislative branch of government has
enacted legislation appropriate and essential in aiding the judiciary in the discharge of its
duties in connection with the practice of law in the state, and the statute defining the
practice of law does not offend the provision of our Constitution vesting the judicial powers
of the state in named courts.
2. Under the evidence submitted, the trial judge made a correct determination as to those
activities of the cross appellant title insurance corporation which violated the statute of
this state defining the practice of law.
*658 Lawyers Title Insurance Corporation, a corporation engaged in the business of
writing(sic) title insurance, filed an action for declaratory judgment against the Georgia
Bar Association, alleging that the association is contending that the petitioner is engaged
in the unauthorized practice of law with respect to certain of its activities, and the
association has sent the petitioner a copy of a resolution formulated by the Board of
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Governors of the Georgia Bar Association, which directed the executive secretary of the
association to write a letter to each title insurance company doing business in Georgia
requesting it to cease specified activities which the Committee on Unauthorized Practice
of Law of the association deems to constitute the unlawful practice of law, and threatening
to bring an action to restrain the practices specified unless it agress(sic) to cease such
practices. The petitioner asserted that its activities which the association claims constitute
the unlawful practice of law are not violative of the applicable statutes of the State of
Georgia.
The Georgia Bar Association by demurrer attacked the provisions of the Act of 1931
(Ga.L.1931, pp. 191-194), codified as ss 9-401, 9-402, 9-403, 9-404, and 9-405, as
amended by Ga.L.1937, pp. 753-754, as being violative of stated provisions of the
Constitution. It filed an answer in which it asserted the unconstitutionality of these
statutes, and a cross action which specified the particulars in which it claimed that the
petitioner is engaged in the unauthorized practice of law. It prayed that the justiciable
issue between the parties be decided, and that the petitioner be permanently restrained
from the acts enumerated. The trial judge upheld the validity of Chapter **720 9-4 of the
Code, as amended by Ga.L.1937, pp. 753-754.
A pre-trial order approved the stipulation of the parties that the issue in the case remaining
for decision was ‘whether or not the evidence shows any activity of the plaintiff, as alleged
in the pleadings, if proven, is a violation of the Georgia statutes defining the practice of
law as those statutes may have been construed by the Appellate Courts of Georgia.’
On November 16, 1965, the trial judge entered an order declaring the activities which, in
his opinion, violated the Georgia statutes. An appeal was filed by the Georgia Bar
Association, and a cross appeal by Lawyers Title Insurance Corporation.
Attorneys and Law Firms
*659 H. H. Perry, Jr., Albany, Ed G. Barham, Valdosta, Mallory C. Atkinson, Macon,
Stephens Mitchell, Atlanta, for plaintiff in error.
Charles J. Bloch, Bloch, Hall, Groover & Hawkins, Macon, William G. Grant, Grant,
Spears & Duckworth, Atlanta, for defendant in error.
Opinion
COOK, Justice.
1. In the enumeration of errors of the Georgia Bar Association it is contended with
reference to the constitutionality of the legislative Acts defining the practice of law as
follows: ‘It is the function and responsibility of the judiciary and not the legislature to define
what constitutes the unauthorized practice of law. In these circumstances, the Acts of the
General Assembly (Georgia Laws 1931, pages 191-194; Georgia Laws 1937, pages 753754) defining the practice of law and particularly that part which authorized title companies
to: ‘prepare such papers as it thinks proper, or necessary, in connection with a title which
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it proposes to insure, in order, in its opinion, for it to be willing to insure such title, where
no charge is made by it for such papers’, is unconstitutional as being in violation of Article
V (VI?), s 1, Paragraph 1 of the Constitution (Code s 2-3601).’
Art. VI, Sec. I, Par. I of the Constitution (Code Ann. s 2-3601) provides: ‘The judicial
powers of this State shall be vested in a Supreme Court, a Court of Appeals, Superior
Courts, Courts of Ordinary, Justices of the Peace, Notaries Public who are ex-officio
Justices of the Peace, and such other Courts as have been or may be established by
law.’
[1] The appellants have cited numerous cases from other states dealing with the inherent
powers of the judiciary to regulate the practice of law. We have read these cases with
much interest, and we concur in the general view expressed in those cases that the
judiciary can not be circumscribed or restricted in the performance of these duties.
Historically, in this state, the General Assembly has enacted legislation appropriate and
essential in aiding the judiciary in the discharge of these duties, and this court has
recognized the right of the General Assembly to enact these statutes. In Ex Parte Hale,
145 Ga. 350, 89 S.E. 216, it was said: ‘The question of eligibility for admission to the bar
has been the subject-matter of legislation in this state for more than a century. In *660
sections 65 and 66 of the judiciary act approved December 23, 1789 (Watkins’ Digest of
Georgia Laws, p. 389), there were provisions on this subject, and earlier acts with
reference thereto were mentioned and repealed.’ As early as 1812 (Cobb, 578) legislation
was enacted dealing with the disbarment of attorneys. In 1963 (Ga.L.1963, pp. 70-72) the
General Assembly passed an Act authorizing this court to establish the State Bar of
Georgia, and on December 6, 1963, this court entered an order creating the State Bar of
Georgia pursuant to that act. Minutes of Supreme Court of Georgia, Vol. 34, p. 107 et
seq.
The first statutory provision defining the practice of law in this state was enacted August
7, 1931 (Ga.L.1931, pp. 191, 194. **721 Counsel have cited us no case by this court, and
we have found none, deciding the question of whether the General Assembly was
exercising a judicial function in thus defining the practice of law. The following cases,
dealing with the definition of the practice of law, were all by a divided court: Atlanta Title
& Trust Co. v. Boykin, 172 Ga. 437, 157 S.E. 455; Boykin v. Hopkins, 174 Ga. 511, 162
S.E. 796; Sharp-Boylston Co. v. Haldane, 182 Ga. 833, 187 S.E. 68; Gazan v. Heery,
183 Ga. 30, 187 S.E. 371, 106 A.L.R. 498).
[2] In view of the historical recognition by this court of the right of the legislative branch of
government to enact legislation in aid of the judiciary in the performance of its functions,
we hold that the statute under attack, defining the practice of law, is not a denial of the
constitutional powers of the judicial branch of government, and the trial judge correctly so
held.
2. The remaining assignments of error, on both the main appeal and the cross appeal, all
relate to the question of whether the evidence showed any activities of Lawyers Title
Insurance Corporation in violation of the Georgia statute defining the practice of law.
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The entire evidence in the case was given by a retired officer and present officers or
employees of Lawyers Title Insurance Corporation. It appeared from the evidence that
the policy of Lawyers Title Insurance Corporation from its incorporation had been to cooperate with lawyers and encourage the employment of lawyers by persons desiring title
insurance through the corporation. *661 Outside of the Atlanta area the corporation issues
policies of title insurance only on certificates of title furnished by lawyers not in the regular
employ of the corporation, who have either applied for title insurance for a client, or have
been employed by the corporation to examine the title to property of a customer of the
corporation seeking title insurance. In the Atlanta area the corporation maintains a title
plant and can determine for itself, without the services of an independent lawyer, the risk
involved in insuring a particular title. If a person in the Atlanta area does not wish to be
represented by a lawyer, the corporation may determine the insurability of the title through
its employees who are lawyers, and it is this type of business that is referred to as ‘walkin busienss.’(sic) The evidence showed that this business constituted (sic) a very small
part of the business of the corporation. In these instances the corporation charges the
customer the amount suggested by the Atlanta Bar Association as the minimum title fee
to be charged by a lawyer in examining a title and having it insured.
The trial judge, the Honorable O. L. Long, held that the evidence adduced on the trial
does not reveal any activities of the title corporation prohibited by the law of Georgia, or
violative of the applicable statutes of the State of Georgia, except the so-called ‘walk-in’
business and the advertisements encouraging it. His order declared the activities of the
corporation violating Georgia statutes to be as follows:
‘1. That the plaintiff, by and through its advertisements, is holding itself out to the public
as being authorized to render legal services and advice in the handling and closing of real
estate transactions between applicants for title insurance and third persons;
‘2. Advertising that the employment of an attorney is not necessary, thus leading the
public to believe that the plaintiff is engaged in the business of conveyancing; preparation
of legal instruments; and the rendering of opinions as to the validity or invalidity of titles
to real and personal property, in addition to insuring titles to real property.
‘3. Advertising that the fees and charges for such services are the same as would be
charged by an attorney, and in pursuance *662 of such advertisements, where no
attorney is employed, handling and closing such real estate transactions and arranging
its charges for title insurance and for the examination **722 of records of titles to real
property in such manner as to effectively include a charge for rendering opinions as to
the validity or invalidity of titles to real property and for the preparation of legal instruments
in such transactions. This result, under the evidence, being accomplished by charging, in
accordance with an alleged agreement with the Atlanta Bar Association, the same total
fee, including the title insurance premium, as would have been charged under Atlanta Bar
Association rates had an attorney been employed in the handling and closing of such
transaction.’
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The order further declared: ‘With further reference to the so-called ‘walk-in’ business, and
advertisements which encourage such business, the activities of the plaintiff, in order to
comply with the statutes of Georgia, must be confined to:
‘(a) Preparing such papers as it thinks proper, or necessary, in connection with a title
which it proposes to insure in order for it to be willing to insure such title, making no charge
for such papers as permitted by the last proviso in Code Sec. 9-401 of the Code of
Georgia of 1933, and/or
‘(b) Examining the record of titles to real property, preparing and issuing abstracts of title
from such examination (sic) of records and certifying to the correctness of same, issuing
policies of insurance on titles to real or personal property, employing an attorney or
attorneys in and about their own immediate affairs or in any litigation to which it may be
a party, as permitted by Code Sec. 9-403 of the Code of Georgia;
‘(c) Construing the Act of 1931 (Code Secs. 9-401, et seq.) as a whole, even as to the socalled walk-in business, the plaintiff, being a title insurance company, may prepare such
papers as it thinks proper or necessary in connection with a title which it proposes to
insure if it makes no charge for such papers. (That part of the Act codified as Code Sec.
9-401). Under that same section, it may do any of the acts therein set out in a transaction
to which it is a party. Under that part of the Act codified as Code Sec. 9-403, it may
examine records, issue abstracts of title, certify to the correctness of them, and issue
*663 policies of insurance on titles to real or personal property. Under this section its right
to charge for the services therein permitted is not limited to charges or premiums on the
policies it issues. There is nothing in this section which forbids plaintiff (petitioner) to make
charges for the examination of the records and the preparing, issuing and certifying of
titles, which this section authorizes and permits.
‘The General Assembly having by this section (Code Sec. 9-403) authorized plaintiff to
examine the records of titles to real property, to prepare and issue abstracts of title from
such examination of the records and to certify to the correctness of the same, it
necessarily follows that the General Assembly has authorized the plaintiff to receive
payment for these services.
‘As to advertisements which encourage such ‘walk-in’ business, any advertising matter
used by the plaintiff which intimates to the public or leads the public to believe that
members of the public may obtain legal services, or the services of lawyers in the employ
of the plaintiff, by going directly to its place of business and which encourages such walkin business is in violation of Code Section 9-402 of the Code of Georgia unless such
advertisements are strictly confined to (a) or (b) or (c) above.’
[3] We think the trial judge correctly determined the issues of law and fact in the case,
and the declaratory judgment entered in the trial court is not subject to the assignments
of error made in the enumeration of errors of either the appellant or the cross appellant.
Judgment affirmed on both the main appeal and the cross appeal. All the Justices concur,
except GRICE, J., who dissents.
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**723 DUCKWORTH, C.J., concurs specially.
CANDLER, P.J., disqualified.
DUCKWORTH, Chief Justice (concurring specially).
While I concur fully in the judgment (sic), I believe I do so for a different reason, or, for the
same reason stated differently. I believe the decisions of this court, including McCutcheon
v. Smith, 199 Ga. 685, 35 S.E.2d 144; Thompson v. Talmadge, 201 Ga. 867, 41 S.E.2d
883; Sirota v. Kay Homes, Inc., 208 Ga. 113, 65 S.E.2d 597; Northside Manor, Inc. v.
Vann., 219 Ga. 298, 133 S.E.2d 32, have made it unmistakably clear that while the
legislative *664 department alone can enact laws, yet the judicial department alone can
define and construe those laws. This means that the judiciary alone can define what
constitutes ‘practice of law.’ But the legislative department can fix terms and conditions
upon which ‘practice of law’ is permitted, and fix penalties for violations thereof. It means
that the legislature can constitutionally authorize anyone to perform acts that clearly come
within the judicial definition of practicing law without a license and without punishment.
Therefore, I believe the present case is soundly and comprehensively dealt with and
decided when we hold, as we must, that despite the fact that the activities authorized by
non-lawyers in the 1931 act, as amended (Ga.L.1931, pp. 191, 194; Code, Ch. 9-4; 1937,
pp. 753, 754), may come within the judicial definition of ‘practice of law,’-bearing in mind
that one can charge for the use of his records, and can practice law in his own case even
in courts-they can be lawfully engaged in, and courts have no right or power to prevent
them or penalize them.
I do not agree with anything said or implied in the majority opinion to the effect that the
legislative department can invade the constitutionally reserved exclusive jurisdiction of
the judicial department to define, construe and fix the meaning of the practice of law either
to aid or to hinder the courts in the free and full exercise of their exclusive jurisdiction.
None of the legislation dealing with the learned profession of medicine can or does
contradict what I have said. Of course, as pointed out above the legislature can
constitutionally permit non-lawyers or non-doctors of medicine to engage in activities
which courts hold to constitute the practice of law or medicine; but such permission in no
degree affects or changes the definitions the courts give to those professions, which
definitions are beyond the constitutional (sic) reach of the legislature. On the other hand,
courts can not invade legislative jurisdiction to prevent what the legislature authorizes.
Both departments of government must be kept within their own exclusive jurisdictions. In
this case courts can not prevent what the legislature authorized by the 1931 law, as
amended, supra, for to do so would be to violate the Constitution by invading the exclusive
jurisdiction of that department. *665 The legislature can constitutionally define what
portion of the practice of law or medicine it will prohibit by those not qualifying as members
of such professions as judicially defined, but it can likewise specify so much of such
practice by non-members of the professions as it chooses to allow without penalty. That
is precisely what we have in the law which is the basis of this complaint. For the courts to
attempt to penalize or prevent what the legislature has authorized would be judicial
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APPENDIX 5

Georgia Case Law
invasion of legislative jurisdiction. Courts can enforce laws, lawfully enacted, and they
must not violate them. Courts and lawyers must recognize that the practices authorized
by non-lawyers by this law, supra, are not matters carried on before courts, hence are
outside the court’s authority to control and, hence, the court has no authority to control
those acts not committed before them. I would affirm on both the appeal and the cross
appeal.
GRICE, Justice (dissenting).
The more I consider this matter the firmer is my belief that the petition here was subject
to general demurrer. The statute relied upon (Ga.L.1931, pp. 191, 194; Ga.L.1937, pp.
753, 754; Code Ann. s 9-401) attempts **724 to define the practice of law and, in my view,
is therefore unconstitutional. The constitution of this State declares that ‘The judicial
powers of this State shall be vested in a Supreme Court, a Court of Appeals, Superior
Courts * * * and such other Courts as have been or may be established by law.’ Art. VI,
Sec. I, Par. I; Code Ann. s 2-3601. Thus, the power to make this definition is vested
exclusively in the judicial branch of our State government.
The statute cannot be sustained upon the ground that it is an effort by the legislature to
aid the courts to perform their function. Our constitution provides that ‘The legislative,
judicial and executive powers shall forever remain separate and distinct * * *.’ Art. I, Sec.
I, Par. XXIII; Code Ann. s 2-123.
I believe that we should decide the constitutional issue made here. Since the main portion
of the Act is void for the reason given above, its proviso as to permitting certain acts by
title insurance companies cannot be upheld. I would reverse on the main appeal.
All Citations
222 Ga. 657, 151 S.E.2d 718.
______________________________________________________________________
(END OF APPENDIX 5)
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ENGAGEMENT LETTERS FOR RESIDENTIAL 		
		
CLOSINGS AND OTHER HELPFUL
		
FORMS AND PRACTICES
		 Camille W. Brannon, Campbell & Brannon LLC, 		
		 Atlanta

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
432 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
433 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
434 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
435 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
436 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
437 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
438 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
439 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
440 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
441 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
442 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
443 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
444 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
445 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
446 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
447 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
448 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
449 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
450 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
451 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
452 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
453 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
454 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
455 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
456 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
457 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
458 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
459 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
460 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
461 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
462 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
463 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
464 of 808

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
465 of 808
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		 Julie Lepore, FIRPTA Solutions, Inc., Cape Coral, 		
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Changing the way you view FIRPTA

WHO WE ARE
Team of educated professionals with over 50 years of combined hands
on experience with:
•FIRPTA
•US TAX STRUCTURES
•INTERNATIONAL TAX STRUCTURES
Other backgrounds include:
•FINANCE
•REAL ESTATE
•TITLE
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WHAT IS FIRPTA?
FIRPTA stands for the Foreign Investment in Real Property Tax Act of 1980. It
is a withholding tax that was designed to ensure foreign owners of US
property pay their share of taxes on the profits (or gain) when they sell.

WHO IS CONSIDERED FOREIGN?
The seller of US real property is considered a foreign person if
they are a:
•Non-resident alien individual
•Foreign corporation that has not made an election to be
treated as a domestic corporation
•Foreign partnership
•Foreign trust
•Foreign estate.
It DOES NOT include resident aliens.
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WHAT IS A RESIDENT ALIEN?
If you are not a U.S. Citizen, you can still be considered a resident alien if
you meet one of two tests:
#1 - The Green Card Test

You are a lawful permanent resident of the united states, at any time, if you
have been given the privilege, according to the immigration laws, of residing
permanently in the United States as an immigrant. You generally have this
status if the U.S. Citizenship and immigration services (USCIS) issued you an
alien registration card, form I-551, also known as a "green card.“
You continue to have U.S. Resident status, under this test, unless:
You voluntarily renounce and abandon this status in writing to the USCIS,
Your immigrant status is administratively terminated by the USCIS, or
Your immigrant status is judicially terminated by a U.S. Federal court.

WHAT IS A RESIDENT ALIEN?
#2 - The Substantial Presence Test
You will be considered a united states resident for tax purposes if you meet the substantial
presence test for the calendar year. To meet this test, you must be physically present in the
united states (U.S.) On at least 31 days during the current year, and 183 days during the 3-year
period that includes the current year and the 2 years immediately before that, counting:
All the days you were present in the current year, and
1/3 of the days you were present in the first year before the current year, and
1/6 of the days you were present in the second year before the current year.
You are treated as present in the US on any day you are physically present in the country, at
any time during the day. However, there are exceptions to this rule where certain days are not
counted for the
Substantial presence test. See IRS publication 519 for more details.
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LIMITED LIABILITY COMPANIES
There are 3 types of LLC’s:
SINGLE-MEMBER LLC

MULTI-MEMBER LLC

LLC THAT MADE AN ELECTION
TO BE TREATED AS A
CORPORATION

Disregarded Entity

Partnership

C-Corporation

Not it’s own entity

Is it’s own entity

Is it’s own entity

Can have an EIN

Has an EIN

Has an EIN

Files on individual return (1040
or 1040NR)

Files a partnership return (Form
1065)

Files a corporate return (Form
1120)

FIRPTA if owner is foreign

No FIRPTA

No FIRPTA

WHO IS THE WITHHOLDING AGENT?
•Buyer of US Real Estate
•Transferee of US Real Estate
•Agent of the Buyer

WHO IS NOT THE WITHHOLDING AGENT?
Line 1. In Part I, enter the name, address, and identifying number of the buyer or other
transferee responsible for withholding under section 1445(a). Do not enter the name,
address, and identifying number of a title company, mortgage company, etc. unless it
happens to be the actual buyer or transferee.
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WHO IS THE WITHHOLDING AGENT?
•Buyer of US Real Estate
•Transferee of US Real Estate
•Agent of the Buyer

WHO IS NOT THE WITHHOLDING AGENT?
Line 1. In Part I, enter the name, address, and identifying number of the buyer or other
transferee responsible for withholding under section 1445(a). Do not enter the name,
address, and identifying number of a title company, mortgage company, etc. unless it
happens to be the actual buyer or transferee.

AMOUNT TO WITHHOLD?
15%
of the amount realized on the disposition:
•The cash paid, or to be paid for real estate
•Fair Market Value of other types of property
For real estate purposes, this will most likely be
the sales price.

US and FOREIGN SELLERS?
Husband & Wife = 50/50
Father & Son = 50/50, 80/20, 60/40, etc
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EXCEPTIONS TO FIRPTA
•Sales price < $300,000 & Buyer or buyer’s family has definite plans to reside in
the property at least 50% of the number of days the property is used by any
person during each of the first two 12-month periods after closing.
•If the above applied but the sales price is $300,001 - $1M withholding is
reduced to 10%

•Seller certifies they are not a foreign person
•Seller obtains withholding certificate from the IRS
There are other exceptions outside of the scope of this presentation.

WITHHOLDING CERTIFICATE
Form 8288-B Application for Reduced Withholding
Mr. Fitzpatrick is a citizen and resident of Canada. He listed his house for
$470,000 and wants to know if applying for a withholding certificate makes
sense. Here are his numbers:
$470,000 – Selling Price
$425,000 – Purchase Price
$ 30,000 – Selling Expenses
$ 5,290 – Capital Improvements
$ 9,710 – Net Gain

$470,000 x 15% = $70,500
Vs.
$9,710 x 20% = $1,942
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FIRPTA WC - IN PRACTICE
•

Accepts $470K Offer

•

Applies for Withholding Certificate
(WC) from IRS showing actual tax
due of $1,942 (not $70,500)

•
•

•

Waits for ruling on WC (90 days
minimum)
WC is issued for $1,942

IRS sends seller a receipt that the
funds ($1,942) have been received.

•

•

Offers $470K for Property

•

At closing, buyer pays $470k but
withholds $70,500 in escrow

Buyer, with help from the closing
agent, releases $68,558 to the
seller and remits $1,942 to the IRS
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COMMON FIRPTA MYTHS
1. The withholding amount is always based on the gain not the purchase price.
2. Tax ID Numbers are not always necessary.
Treasury Decision 9082 (effective November 4, 2003) requires all transferees (buyers) and foreign transferors
(sellers) of U.S. real property interests to provide their TINs, names and addresses on withholding tax returns,
applications for withholding certificates, notice of non-recognition, or elections under sections 897(i) when
disposing of a U.S. real property interest.

3. The seller does not need to file a tax return if the withholding is ZERO.
4. Funds must be remitted to the IRS within 20 days of closing no matter the
circumstances.
You must withhold even if an application for a withholding certificate is or has been submitted to the IRS on the
date of transfer. However, you do not have to file Form 8288 and transmit the withholding until the 20th day
after the day the IRS mails you a copy of the withholding certificate or notice of denial.

GEORGIA CONTRACT

Reserved for copy of contract
Not available at time of submission
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FLORIDA AS IS CONTRACT

CONNECT WITH US
JULIE LEPORE
Director, AFSP, CAA
info@firptasolutions.com
239-540-1022
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Do BOTH the buyer and seller have a US tax ID?

Is the seller foreign?

NO

Seller must sign a Certificate of
Non-Foreign Status
FIRPTA NOT REQUIRED.

YES
Buyer must sign an affidavit for an
exemption. Withholding rates:
$0 - $300,000 = $0 Withholding
$300,001 - $1M = 10% Withholding
>$1M = 15% Withholding
Buyer not willing to sign affidavit?

YES
Does the buyer
have definite
plans to RESIDE
at the home at
least 50% of the
time the
property is in
use?

NO
Buyer is
required to
withhold 15%

Do ALL the parties to the sale have a US tax ID?

NO

Contact FIRPTA Solutions, Inc., a certified
acceptance agent of the IRS, to help you
apply for a US tax ID (ITIN or EIN)

YES

Great! Please
Provide Prior
to Closing

Can the withholding amount be reduced?
The 15% withholding is based on the selling price. However,
we may be able to apply for a reduced withholding amount
based on the gain instead. This formal process is known as a
Withholding Certificate. The application must be postmarked
by the closing date and can take the IRS 90 days to process.*

239-540-1022  709 Cape Coral Pkwy W, Cape Coral, FL 33914
*Some Restrictions Apply. Contact FIRPTA Solutions to discuss the particulars of your sale.
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I’m a BUYER of US real property:
FIRPTA stands for the Foreign Investment in
Real Property Tax Act of 1980. This advance
tax withholding was designed to ensure that
foreign owners pay their share of taxes on the
profits or gain from the sale of their US property.
As the purchaser, you are considered the
Withholding Agent and the IRS deems you
responsible for withholding 15% of the gross
purchase price from the seller’s proceeds. This
tax withholding must be submitted to the IRS
within 20 days of closing unless an exception
exists.
Improperly prepared documents and late
submission can expose you to penalties and
interest by the IRS. FIRPTA Solutions Inc. will
expertly prepare all of the required documents
needed to ensure a seamless FIRPTA closing.









ITINs & EINs
Withholding Certificates
Remittance Forms
Foreign & Domestic Tax Returns
Hard Case Restoration
In-Person Training Seminars
Webinar Training Seminars

CAPE CORAL, FL
Main Office
709 Cape Coral Pkwy W
Cape Coral
Florida, 33914
Phone: 239-540-1022

MIAMI, FL
17100 Collins Avenue
Suite 221
Sunny Isles Beach
Florida, 33160
Phone: 305-306-3109

I’m a SELLER of US real property:
The Foreign Investment in Real Property Tax
Act of 1980 is not a tax at all; it’s a tax
withholding. If you are a foreign seller, the IRS
will “hold” 15% of the gross selling price of your
property until you file a US tax return that
calculates the actual tax due.
According to FIRPTA guidelines, the amount of
tax required to be withheld cannot exceed the
maximum tax liability owed. For example, if you
are selling for less than what you paid, you will
realize a loss instead of a gain and therefore
would not owe any capital gains tax. In this
example, FIRPTA Solutions can help you apply
for a withholding certificate asking the IRS to
reduce the 15% withholding down to the actual
taxes owed, which in this case would be ZERO!

Go to www.firptasolutions.com to set up
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US Tax IDENTIFICATION Numbers:
The IRS requires both parties to a FIRPTA
qualified
saleIDENTIFICATION
to have an individual
US tax
US Tax
Numbers:
identification
number, both
referred
to asto an
ITIN.
The IRS requires
parties
a FIRPTA
Buyers
and sale
Sellers
this number
US tax
qualified
to must
have provide
an individual
along
with
their
names
and
addresses
on
identification number, referred to as an all
ITIN.
relevant
applications
and/or
tax
returns.
Buyers and Sellers must provide this number

I’m a BUYER of US real property:

along with their names and addresses on all
for will
the need
Foreign
To relevant
applyFIRPTA
forapplications
an stands
ITIN, you
to Investment
prove your in
and/or
tax
returns.
Property
Tax Act of
1980.
This advance
identity.Real
FIRPTA
Solutions,
Inc.
facilitates
the
tax
withholding
was
designed
to
ensure
that
application
process
by reviewing
the to
necessary
To apply
for
an
ITIN,
you
will
need
prove
foreign owners pay their share of taxes on your
the
documents
and
completing
the necessary
formsthe
identity.
FIRPTA
Solutions,
Inc.
profits
or gain from
the sale of
theirfacilitates
US property.
to application
sendAsto the
theprocess
IRS inbya reviewing
timely
purchaser,
you
are and
considered
the
theaccurate
necessary
manner.
Withholding
Agent
and
the
IRS
deems
you
documents and completing the necessary forms

I

responsible
withholding
15% and
of the
gross
to send
to the for
IRS
in a timely
accurate
purchase
price
from
the
seller’s
proceeds.
This
manner.
work
with FOREIGN clients:
tax withholding must be submitted to the IRS

Are youwithin
a business
that works
with
20 daysprofessional
of closing unless
an exception
foreign
clients?
As with
any industry,
buyers and
exists.
I work
with
FOREIGN
clients:
sellers
alike,
naturally
gravitate
Are you
a business
professional
that towards
works
with
Improperly
prepared
documents
and late
knowledgeable
professionals.
FIRPTA
Solutions
foreign
clients? can
As with
anyyou
industry,
buyersand
and
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Inc.sellers
willsubmission
empower
you
to
handle
FIRPTA
gravitate
towards
alike,
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by thenaturally
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Solutions Inc.
will
transactions
with confidence
andFIRPTA
ease, adding
knowledgeable
professionals.
Solutions
expertly prepare all of the required documents
value
your
service.
CPAs,
Attorneys,
Inc.toneeded
will customer
empower
to
handle
FIRPTA
to ensure ayou
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FIRPTA closing.
Real
Estate
Agents,
Escrow
Agents,
and
transactions with confidence and ease, Title
adding
Companies
can
feel
confident
referring
their
valueI’m
to your
customer
service.
CPAs,
Attorneys,
aWe
SELLER
oflook
US like
real
property:
clients
to
us.
help
you
a
PRO!
Real Estate Agents, Escrow Agents, and Title
The Foreign Investment in Real Property Tax

can feel confident referring their
Companies
Act of 1980 is not a tax at all; it’s a tax
clients
to
us.
WeIfhelp
youalook
likeseller,
a PRO!
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you are
foreign
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until you
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highly
proficient
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for Solutions
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for a withholding
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amount. FIRPTA,
whatthe
weIRS
do, to
it’s
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with
a
FIRPTA
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reduce
the
15%
withholding
down
to
the
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all we do.
taxes owed, which in this case would be ZERO!

et up a consultation with a FIRPTA expert.

US Tax IDENTIFICATION Numbers:

Who
a foreign
The is
IRSconsidered
requires both
parties person?
to a FIRPTA
The
seller
of
U.S.
real
property
is
considered
qualified sale to have an individual
US tax
aidentification
foreign
person
if
they
are
a
non-resident
number,
referred
to
as
an
ITIN.
Who is considered a foreign person?
alien
a foreign
corporation
that
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must
provide
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of U.S.
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with
their
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not
made
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election
to
be
treated
as
a
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foreign
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How
should
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buyer
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a
foreign
trust,
or
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foreign
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seller is foreign?
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The
buyer
demand
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from
to How
send
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the IRS
inbuyer
a timely
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should
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determine
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the
seller,
signed
under
penalty
of
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manner.
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which
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should
demand astatus
statement
from
includes
the
seller’s
US
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I work
withsigned
FOREIGN
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provide
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Are you a business
professional
works with
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the
buyer
should
withhold.
includes the seller’s US address and US tax
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the seller gravitate
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towards
Who
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Withholding
statement, the
buyer should
withhold.
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Attorneys,
Agent?
property
from
a
foreign
person,
is
consider
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theand
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clients to us. We help you look like a PRO!

property from a foreign person, is consider
What
the foreign
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Inc. number
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under the laws of the United States.

Go to www.firptasolutions.com to set up a consultation with a FIRPTA expert.

www.firptasolutions.com
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DOCUMENT CHECKLIST
 PROOF OF PURCHASE
 REAL ESTATE CONTRACT
 PROOF OF IMPROVEMENTS
 PAST US TAX RETURNS
 DEPRECIATION SCHEDULES
YES

Is the SELLER Foreign?

NO
Seller must sign a Certificate of
Non-Foreign Status
FIRPTA NOT REQUIRED.

YES

Does the buyer
have definite
plans to RESIDE at
least 50% of the
days the property
is in use during
each of the first
two 12 months?

Buyer must sign an affidavit for an
exemption. Withholding rates:
$0 - $300,000 = $0 Withholding
$300,001 - $1M = 10% Withholding
>$1M = 15% Withholding

 PROOF OF VALID US TAX ID
 FIRPTA DOCS FROM YOUR





NO

Buyer is required
to withhold 15%




Do BOTH the buyer and seller have a US tax ID?

NO

YES

Contact FIRPTA Solutions, Inc.
We have certified acceptance
agents on staff to help you apply
for a US tax ID.

Please Provide Prior
to Closing

Will the SELLER realize a gain of less than 15%?

If yes, we can assist the seller with an application for a Withholding
Certificate and request a reduced withholding from the IRS.
© 2015 – By FIRPTA Solutions, Inc.






CLOSING
COPY OF CANCELLED CHECK;
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I.

INTRODUCTION
This presentation is about the practical side of carrying on the residential real estate

closing practice.
This presentation has two audiences: first, the novice closing attorney, who I hope will
benefit from the stories that I will share; the second group that I prepared this presentation for
is the experienced real estate closing attorneys. Many of the victims that have suffered are
attorneys who have more than 8 years of experience. Familiarity sometimes breeds contempt,
and laxness, and therein lies the ‘gotcha.’ To gather these stories, I have interviewed claims
counsels at title insurance companies, litigation practitioners who have represented title
companies, and title underwriters.
The two general themes that I try to emphasize during this entire paper are 1)
regardless of the scenario it is always best to seek the advice (and consent) of your title
insurance company; 2) always document each and every action taken.
If identified at the outset of opening a file, most of the following pitfalls can be
addressed, and in some cases, avoided. Most attorneys make use of information sheets that
they initially send out to the parties. These sheets were traditionally used to gather the
necessary mortgage payoff and homeowner’s association information.

However, most

attorneys now have modified these sheets to determine whether a potential pitfall exists in the
transaction. For example, my firm’s information sheet asks for additional information, such as
“Is the property involved in probate?” and “Is there a pending or finalized divorce?” Identifying
the potential issue upfront not only helps with addressing the issue, but may also avoid the firm
spending unnecessary time on a file that may not close due to those extenuating
circumstances.
II.

ESTATES
One of the most common closing pitfall is handling with estates. Dealing with estates

can be especially challenging if not properly identified as such well before closing the
transaction. I have seen quite a few transactions where the contract is executed and we
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discover shortly thereafter that the person who signed the contract is not the same person who
is listed as the owner in public records as the title holder. Once we begin asking questions, we
soon find out that the vested owner is deceased and the signor was a spouse, child or executor
who signed the contract. Most of the time, the signor does not understand that there is a
probate process that must be conducted before they have the authority to sell the property.
A pending or recently filed probate is not usually a part of the standard title exam so the
attorney will not know that a record holder is deceased unless something is filed in the public
records. How we handle these situations depend on many factors that play into the process of
closing on that contract.
One of the first places I tend to look in addressing potential estate issues is to the Title
Standards of the State Bar of Georgia. As you may already know, these standards are not
mandatory, but they have helped me start to address most issues I encounter. As stated
previously, as a general theme, reviewing the standards does not forgo the step of confirming
your solution with your title insurance underwriter. I see standards as a way of providing
options to your title underwriter.
The title standards provide guidance in addressing an estate issue depending on
whether there is a will (or no will), how long ago the decedent passed away, and whether there
has been some form of probate commenced (see Georgia Title Standards - Chapter 13 – Title
Through Decedent’s Estates).
If a probate is required, the parties should plan to extend the contract, assuming all
agree, while the property is taken through the probate process. This process can take from 90
days to more than a year, depending on how the parties to the probate get along.
Assuming a probate was needed and has already occurred, you would then need to
examine the issued Letters (“Letters Testamentary” for an estate involving a will and “Letters of
Administration” for an estate involving no will). With Letters Testamentary, you would be
advised to also review the will to make sure that the executor has the authority to sell property.
In addition, disposal of property should be consistent with the deceased will. If there are any
concerns or inconsistencies with this authority, then it would be advisable to have some form
of an “Heirs Agreement” executed by all heirs giving their consent to the sale. With Letters of
3
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Administration, you would need to ensure that the order granted the personal representative
the specific powers to sell the property. This specific power is not usually spelled out in the
signed Letter of Administration (especially on the standard probate form). It is usually listed as
the powers “contained in O.C.G.A § 53-12-261.”
However, as mentioned earlier, the ultimate and best resolution will be determined by
your title insurance company underwriter.
III.

DIVORCES
Another closing pitfalls occurs when dealing with a divorced (or divorcing) couple.

Whenever you are handling a closing where there is a divorce either pending or past, you have
to be prepared to deal with the difficult situation between the two sellers. You will need both
the husband and wife for signatures on all of the paperwork, including the listing agreement,
the contract and the deed. It is imperative that you get both parties signatures on all of the
documents. Whether in the taking the listing or going to closing, this will be much easier if they
have signed the listing agreement and the contract because they will be obligated to sell and go
to closing.
If the divorce has already been completed and an order or settlement agreement
executed, it is important to review the order and/or agreement to determine the proper
disposition of the property. Some family law practitioners know to also have the spouse who is
not granted the property, to convey said property over to the other spouse via some form of
deed. Other attorneys would list the legal description in the actual agreement. If neither of
these options are accomplished, you may need to have the parties executed a deed. This may
be especially difficult if done after the divorce is already complete.
IV.

FORGED DOCUMENTS
I have learned that almost every time I am being rushed to do a closing in an unusually

short period of time, and then later I am told of an additional “oh, by the way,” there is
something amiss.

In talking with title company personnel and real estate litigators, the
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following examples are typical of many of the claims that single-family real estate practitioners
are causing.
The truth is, there but for the grace of God goes many of us. How many of us really
compare the picture ID to the people sitting in front us? Few, indeed, I suspect. Why? Because
after you do it for 3 or 4 years, it appears to be a waste of time, so you relax. When we start
out, we are in a risk-avoidance mindset. Over time, though, the concept gets transmuted to a
risk-management paradigm, and the thought creeps in: the price of perfection is too high.
Thereafter, the trouble that was always lurking manifests itself.
Powers of attorney still present the problems that they always have, but experienced
closing attorneys are still falling prey to the guiles of slick borrowers and mortgage brokers.
The most common abuser of the use of powers of attorney are still relatives. Recently, a
woman forged her mother’s signature to a power of attorney. The mother’s social security card
and driver’s license were provided to the closing attorney’s office. The mortgage broker knew
that the attorney’s office did not make it a routine practice of verifying that the principal was
alive and well and hadn’t revoked the power of attorney. The result: another scam pulled off
successfully. Attempts to contact the mother always resulted in answering machine/voice mail
messages that were returned by an older, matronly voice. The problem was: it wasn’t the
mother’s voice. The number being called was not the true owner’s number. Later, when the
mother received a “thank you” letter from her lender and the paid off Promissory Note and
canceled Security Deed, she made inquiries. The daughter had done a cash-out refinance of her
mother’s property, without the mother’s knowledge.
Another area where familiarity gets experienced attorneys into the trouble that novice
attorneys rarely fall into involves instruments executed outside of the attorney’s office. Many
of us who do closings with agents and mortgage brokers over a period of time get to know
them reasonably well, and we form opinions concerning their character and habits. In other
words, we grow to trust them. Sometimes, the ones we trust get duped, but we end up paying
the consequences for their lack of perspicacity.
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In one recent transaction, there was an unconveyed ½ interest vested in the husband’s
wife. The closing was scheduled the next day, and time was short. The real estate agent asked
the closing attorney if she could pick up the deed, and drive over to the Army base where the
wife worked, in order to get her signature on the deed. The husband offered to take the real
estate agent with him to the base, to expedite matters. The attorney let the two of them take
the deed to her.

When they got to the building where the wife worked, the husband

volunteered to go in to get the document signed, saying, “Security knows me here. It will take
just a second.” He goes in, stays 10 minutes, and emerges with a signed deed. The agent
doesn’t think anything is awry, agrees to sign the deed as a witness, and brings the document
back to the attorney’s office. The next request follows naturally: “Could you notarize the
deed?”
By now, we all know the ending of the story. The husband never got the wife’s
signature on the deed; it was a forgery. The agent was duped, and because the closing attorney
trusted the agent, he participated in the fraud as well. Unknowingly!
Strange as it may seem to neophyte closing attorneys, deeds signed outside of the
presence of the attorney are becoming the basis for title insurance claims on a more regular
basis. All of us have experienced the moment of decision when a deed is presented to us that
isn’t validly attested: missing unofficial witness, acknowledgement by a notary with only one
witness, or the signed document with no attestation at all. If title insurance claims are to be
avoided, the risk avoidance paradigm must take precedence. Even if it means sending the
document overseas, again, to have it executed correctly, do it. Otherwise, too many claims
may creep up in the future.
The most common blunder involved attorneys who allowed interested parties to take
quit claim deed releases or cancellation forms to individual holders of security deeds. As is not
too hard to imagine, now that you know the tenor of my presentation, the true holder never
signs the quit claim deed release. Later, when affidavits of forgery are filed in the deed records,
and the true holder forecloses his deed to secure debt, the closing attorney kicks himself for
being so naïve as to let the motivated seller take a blank cancellation form to the purported
security deed holder.
6
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In my own practice, I have seen the following scenario take place. Parents buy a house
for their son in an all-cash transaction.

The parents, wary of the son’s potential for

foolhardiness, elect to have the son execute a deed to secure debt to them, to be recorded on
the deed records, in order to discourage him from obtaining mortgages on the property or
selling it without their consent. After a couple of years, the son marries, and decides to live a
little. He forges a quit claim deed release of his parents’ mortgage, conveys an undivided ½
interest to his bride, and approaches a loan company (that only does limited title exams) to
obtain an $80,000.00 loan. When the parents discover what he’s done, they are livid. They file
an affidavit of forgery, and then proceed to foreclose. In the meantime, the son fails to meet
his obligations under the new security deed, and the loan company eventually forecloses on the
same property. Now the parents and the loan company are fighting in court to decide just who
owns the property! As you can imagine, a title claim was filed by the mortgage lender, who
thought it’s loan was in a first mortgage position. The loan, however, was actually second in
priority. Because the parents foreclosed their senior security deed first, the second held by the
commercial lender was extinguished!
V.

FRAUDULENT CONVEYANCES
Another area ripe for claims involves fee simple conveyances that are close in time to

the filing of federal tax liens, judgment liens, and bankruptcies. The factual situations are fairly
routine: a son knows a federal tax lien is about to be filed, so he conveys his interest in the
property to his parents or siblings. Or, a husband knows that he’s about to suffer a large
judgment against him by the jury, so he quickly conveys his interest to his wife. Or, knowing
that she is about to suffer a reversal that will mean certain bankruptcy, a businesswoman has
her company deed the property to a trusted friend or preferred creditor.
Any neophyte lawyer knows the consequences of fraudulent conveyances and their
possible effect on the chain of title. You would be surprised at the number of times that no
one ever considers the effect of these deeds. Every year, bankruptcy trustees file motions to
avoid fraudulent conveyances and preferences, leading to a title claim for failure of title. Time
and time again, an office that does only limited title examinations fails to pick up the voided
7
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deed conveyed within 90 days of the filing of a federal tax lien. Later, when the title claim is
paid, the attorney will lament, “I knew that! I should have known better.” But it is too late
after the fact.
VI.

PAYING OFF ACCOUNTS
The title insurance claims that involve paying off existing deeds to secure debt usually

involve paying off the wrong account. Sometimes, the account that is paid off is an owner’s
automobile loan instead of her mortgage loan, where the owner gave the wrong account
number to the closing attorney’s staff. Sometimes, the claim involves paying off the wrong
property in an example where an owner has more than one real estate loan with a particular
lender. This claim is common where the owner has accounts for their rental property and their
personal residence at the same servicer. Another common claim results from an owner having
loan accounts in the same condominium complex or town house development, or on the same
street, and confusion results about which loan goes with which property.
Avoiding these claims is really about having automatic procedures in place to double
check the accuracy of the information received. Written pay-off statements are a must; reading
them closely is even more critical. Yes, as elementary as this item is, all of the title insurance
underwriters I talked to had stories to tell, of recent vintage, involving wrong pay-offs.
Attention to detail helps.
Another aid to your practice involves a system to close equity-line accounts when you
pay-off the account. In many refinance transactions, borrowers wish to buy down the balance
of their credit card accounts, but not close them. In many instances, that is quite all right with
the lender. However, with secured equity lines of credit, a zero balance is not the same as a
canceled mortgage instrument, which some of our cohorts find out first-hand when they are
told that the borrower continued to write checks on the equity line, thinking that the equity
line was just like their revolving charge card account. You should have the borrowers sign a
statement closing the equity line account right there at the refinance closing, and send it in
with the payoff check.
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VII.

GET IT IN WRITING
Switching gears somewhat, another area where a hint to the wise helps involves

memorializing what you do. For example, after two or three years in this business, I learned
that it is prudent to have a purchaser sign a copy of the survey that you review with the
purchaser at the closing. In that way, if there is something on the survey that the purchaser
really didn’t understand (e.g., that an owner is prevented from constructing a swimming pool in
a natural gas pipeline easement area), you have proof that the purchaser actually saw the
document and reviewed it. In one recent claim, the survey showed the existence of a Georgia
Power Company easement running across the property. The recorded easement itself was very
general, and predated the closing by some 80 years (i.e., it was not picked up on a 50 year title
examination.) The owner wanted to construct a house on the property, but discovered that the
easement prevented its placement where he wanted. Because the title insurance policy did not
list the 80 year old easement in its Schedule B exceptions, the owner filed a claim. The closing
attorney was able to show that the owner had actual knowledge of the power line by showing a
copy of the survey, signed by the purchaser. The claim was denied.
Another good practice to institute involves having the purchaser sign a document
indicating that they have been presented a choice of receiving an owner’s policy of title
insurance. Many times purchasers at closing assume, despite your comments to the contrary,
that they are “covered” by the lender’s policy of title insurance. In their minds, they have
insurance coverage or they are at least a third-party beneficiary of any contract of title
insurance and want to assert that status if a defect in title is later discovered. If you offer the
policy, and have them sign a statement declining it, your defense is strengthened when a
controversy erupts, especially in those instances where your firm represented the lender only.
VIII.

CONCLUSION
There is a perceptible shift in the approach to doing residential real estate closings in

Georgia. Whereas the Title Standards of the State Bar of Georgia and the Canons of Ethics and
Disciplinary Rules all operate in the “risk avoidance” paradigm, there is a move afoot to treat
our practice as if it is “risk management.” The first paradigm seeks perfection; the latter finds
9

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
490 of 808

its best expression in the phrase “the cost of perfection is too high.” We in the real estate
closing arena as attorneys are on the front lines, buoyed by the ideals of doing things the right
way, and appalled by competitors who seem to roll the dice in making their decisions about
“marketability” (translation: insurability!). This practical presentation does not purport to
provide solutions for the perfectionist or the greedy. Instead, my heart goes out to all those
real estate closing attorneys who have to figure out how to provide a good service, earn a
healthy reputation, and meet payroll biweekly. In that context, remember that it is the public
that we serve.
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NAVIGATING CLOSINGS WITH FOREIGN SELLERS
As a practical matter, it is important to inquire into the seller’s alien or citizenship status
in the U.S. or whether the seller is a foreign entity as soon as an executed contract is received by
the settlement agent because there may be delays in the closing of the transaction due to possible
restrictions and liabilities associated with foreign sellers. A foreign seller is subject to the
Foreign Investment in Real Property Tax Act of 1980 (FIRPTA) income tax withholding.
However, a foreign seller may apply for a withholding certificate for a reduced or exempt
withholding with the Internal Revenue Service (IRS), which can take up to ninety days to obtain
after receipt of a completed application. The foreign seller would need to apply for a Tax
Identification Number (TIN) if the foreign seller does not have one, and this process can take
weeks to complete. Therefore, it is crucial to determine whether the transaction involves a
foreign seller as soon as possible so that the foreign seller can seek proper tax and legal advice
and take proper actions to comply with FIRPTA. Please refer to the section on FIRPTA for a
more in-depth discussion.
Foreign sellers may also be subject to the Georgia withholding tax on sale or transfer of
real property located in Georgia pursuant to O.C.G.A. § 48-7-128. Where seller is deemed a
nonresident of Georgia, the buyer or transferee is required to deduct and withhold three percent
of the purchase price or consideration paid for the sale/transfer amount or alternatively, three
percent of the gain required to be recognized (also known as “net taxable gain” on Form ITAFF2 Affidavit of Seller’s Gain provided by the Department of Revenue of Georgia) if the
foreign seller provides to buyer or transferee an affidavit signed under oath swearing or affirming
to the amount of the gain to be recognized. However, if the amount required to be withheld
exceeds the net proceeds to the foreign seller, then the buyer or transferee is required to withhold
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only said net proceeds. There are transactions in which a nonresident seller is exempt from the
withholding requirement. See Form IT-AFF3 Seller’s Certificate of Exemption provided by the
Georgia Department of Revenue for the list of exemptions.
Pursuant to O.C.G.A. § 48-7-128(a), the term “nonresident” not only applies to
individuals, but also to corporations, partnerships, trusts, and unincorporated organizations.
According to Rule 560-7-8-.35 of the Georgia Department of Revenue, a nonresident is an
individual whose principal residence is outside of Georgia at the time of closing unless he/she is
deemed to be a resident. Similarly, a nonresident entity is an entity whose principal place of
business is located outside of Georgia unless deemed to be a resident. If the property is owned
by co-owners, then their respective residency status is determined separately, and “withholding is
required only on the amount realized or gain recognized by the nonresident co-owner(s).” A
nonresident seller is deemed to be a resident if the nonresident seller meets certain requirements
and provides to the buyer or transferor with a signed affidavit affirming that all of the following
requirements are met. See Form IT-AFF1 Affidavit of Seller’s Residence provided by the
Georgia Department of Revenue for the list of requirements.
Oftentimes, a foreign seller is unable to physically attend the closing and therefore needs
a power of attorney to have his/her agent present. Thus, it is important to know whether the
seller will attend the closing as soon as possible so that a power of attorney can be drafted,
executed, and notarized properly. In some countries like Vietnam and China, the U.S. Embassy
may be located hours from the foreign seller’s residence making it difficult for the seller to have
the power of attorney notarized quickly. Additionally, the mailing of the original power of
attorney back to the settlement agent’s office can take days. So be sure to provide instructions
on how the power of attorney needs to be completed as a power of attorney may be done
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differently in other countries. For example, the power of attorney should not be notarized by a
local notary in the foreign seller’s country; instead, it needs to be notarized by a U.S. notary,
which can be found at the U.S. Embassy. Some examples of improper execution/completion of
the power of attorney include missing signature of an unofficial witness, the same individual
signs both as an unofficial witness and notary, or the signature line for the unofficial witness is
left blank. Therefore, having a power of attorney prepared and properly completed in advance of
closing date can help avoid closing delays.
NAVIGATING CLOSINGS WITH FOREIGN BUYERS
There are no general restrictions on foreigners owning or investing in real property in the
U.S. It is the sale of the real property later on that is more complicated and subject to many
laws. Additionally, if the foreign buyer is an investor, then the foreign buyer would need to
understand how to be compliant with federal, state, and local laws.
Getting the purchase financed by a bank can be challenging when the foreign buyer is
neither a legal permanent resident nor citizen of the U.S. Hence, most foreign buyers purchase
real property with cash. Be sure to inquire whether the foreign buyer will be using a power of
attorney since it may take days (even weeks) to obtain/receive the original executed power of
attorney. Additionally, it is a good practice to ask the foreign buyer to wire transfer the closing
funds needed early on in the process in case there are issues with the transfer. Some countries
restrict or limit the amount of money that can be wired or sent outside of the country. Thus,
sometimes the foreign buyer will need to complete multiple wire transfers. Wire transfers can
also be delayed when a foreign buyer’s name (or the name of the person initiating the wire
transfer) is similar to a name that is on the “watchlist” of the U.S. government. This may take
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days or weeks to clear. Therefore, it is best to have the foreign buyer wire the required closing
funds in advance of closing to avoid any potential delays.
ETHICAL CONSIDERATIONS
Whether the foreigner is a buyer or seller, there are tax consequences to investing in and
selling real property in the U.S. Unless a closing attorney is well-versed in tax laws regarding
capital gains tax or withholding, it is probably a good idea to refer the foreign seller or investor
to an accountant or tax attorney even when the closing attorney has had some experience with
capital gains tax, FIRPTA and Georgia law on withholding. Otherwise, the closing attorney may
be at risk of violating Rules 1.1 and 2.1 of the Georgia Rules of Professional Conduct. Rule 1.1
states that a lawyer cannot “handle a matter which the lawyer knows or should know to be
beyond the lawyer’s level of competence.” Comment 5 of Rule 2.1 states if “a consultation with
a professional in another field is itself something a competent lawyer would recommend, the
lawyer should make such a recommendation.” Because the penalty for violating Rules 1.1 and
2.1 of the Georgia Rules of Professional Conduct can be disbarment and the harm, possibly
irreparable harm, suffered by the foreign seller as a result of bad advice, it may be prudent to
refrain from giving tax advice to a foreign seller or investor and recommend the foreign seller or
investor to seek tax advice from a tax expert.
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MINERAL RIGHTS:
HOW THEY ARE CREATED, HOW THEY MAY BE CLEARED AND THE
VARIOUS WAYS THEY ARE TREATED BY TITLE INSURANCE
UNDERWRITERS
Part One:
Minerals in Georgia
Rights to search for minerals and extract them from the earth is one of the very oldest
real property rights. The go back to ancient salt mines, stone and marble quarries and
tar pits. They are the things of legend: King Solomon’s Mines, the Lost Dutchman Gold
Mine. Or they are just fun and interesting, for example, the Crater of Diamonds State
Park in Arkansas where you can mine diamonds and keep what you find or the Big Hole
in Kimberley, Republic of South Africa, the deepest hole ever dug by hand. And
minerals and the rights to them play a long and interesting role in the State of Georgia as
well.
But before we begin, to keep the conversation clear, we need to define a couple of terms.
A Fee Simple title to real property includes all rights to the land. But for purposes of
this discussion, we will refer to the real property interests we are most used to dealing
with as the surface rights. The mineral rights are that portion of the Fee Simple interest
that lies below the surface and surface use: the sub-surface rights.
The Mineral Resource Map for the State of Georgia provides an impressive overview of
the broad abundance of minerals which have been identified and recovered in Georgia.
Although this map was produced in 1969, it reflects a long history of mineral exploration
and mining in the state. Most of us are familiar with the gold rush of 1829 which led to
an enormous influx of settlers to north Georgia and a booming economy.
The Georgia gold rush was not a minor occurrence. It was significant to the extent that
a United States Mint was established in Dahlonega, Georgia in 1837 and was in use until
February 1861. From the beginning of the gold rush through 1933, approximately
858,000 ounces of gold were mined, and 1,381,784 coins were minted totaling a face
value of $6,190,118.00.
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Of course, gold was an obvious lure to the prospectors of the 1800s, but it was not the
only lure. While our mineral history is generally less glamorous than gold, diamonds
and oil, it is no less significant. For example, the area known to geologists as the
Cartersville Mining District is world renown for the discovery of iron ore, manganese,
ochre, umber, and barite. The first ochre and umber mines date back to 1877. Ochre is a
form of iron oxide and is used as a pigment in paint and makes red bricks red. New
Riverside Ochre, located in Bartow County, is one of the largest producers of ochre in
the world.
And in central Georgia the wide dark band that crosses the entire state is the kaolin belt.
Kaolin, a white clay is mined extensively in Georgia for use in thermal paper, seed
coatings and medications to name just three of its many valuable uses.
The deposits of kaolin and ochre are the subject of very in-depth studies and published
reports regarding the mineral wealth of Georgia. And generally, there is volume after
volume of such investigations, some more interesting than others, that describe the
various mineral deposits to be found in the State of Georgia.
But for decades, title to the rights to prospect for and extract these minerals have been
allowed to languish to the extent that, in many if not most cases, the parties vested with
title to the minerals are now unknown. For years, those of us who examine and insure
title to real property have simply taken a general exception to mineral rights and title
thereto. Then, in just the last few years, property owners and buyers have begun to
inquire about that general exception and ask whether on not they are or will be vested
with the mineral rights to property they already own or are planning to purchase.
The obvious answer is that the title to the mineral rights/sub-surface rights will have to
be searched.
Searching Mineral Rights in Georgia
In those instances, we are asked how is title to the mineral interest searched? And then:
Why is a mineral search so much more difficult and expensive than a regular Fee Simple
search in which exception is taken to mineral rights issues?
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In Georgia, the process of searching mineral rights on the public record is technically
the same as searching a typical surface tract. Practically, however, while the process of
searching the Grantor/Grantee indices is the same, the time period over which the
search is made is typically much longer. The primary reason for that difference is that
the rules of prescription and adverse possession which apply to fee simple title to
surface rights are not the same in the realm of mineral/subsurface rights. Instead,
O.C.G.A. Title 44, Section 44-05-168 controls the manner in which adverse possession
affects outstanding mineral rights. And it is this difference that most often requires a
record search that extends much further back into the title history of the property being
examined.
Basically, the process of searching a standard fee simple title requires the examiner to
search back through the Grantee index until he or she locates a valid conveyance or set
of conveyances more than fifty years old which include the subject property. However,
there is no assurance in such a “50-year search” that the mineral rights, which are
typically an element of the fee simple title, have not previously been severed by separate
conveyance or by reservation. It is for this reason that title examiners take a standard
exception for mineral rights in their 50-year title reports or certificates.
If an interested party wants to know the history of title to the mineral rights the search
must go much further back into the history of the property. Such a search may take the
examiner far back into the past to a Crown Grant, State Grant or patent.
At some point in the Grantee search the examiner will find an instrument that conveys
the fee simple title to the property and specifically includes mineral rights. That
instruments would provide a starting point for a Grantor search. On the other hand, the
examiner may find a deed that conveys the subject property but excepts from the
conveyance the mineral rights previously conveyed or reserved. Often in such cases
there is a deed book and page reference to the instrument conveying or reserving the
mineral rights. The examiner can then jump over any intervening links in the chain of
title and begin the mineral search with the referenced mineral rights conveyance.
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Of course, the almost worst-case scenario is that the grantor starting point conveyed or
reserved only a one-half interest in the mineral rights. Suddenly the examiner’s search
has doubled from one to two chains of title to follow: the one-half interest in the
mineral rights conveyed and the one-half interest in the mineral rights retained with the
fee simple title to the surface estate.
In either event, from that starting point the examiner will search the grantor index and
identify each conveyance by the party in which record title is vested to determine if any
interest in the mineral rights has been conveyed to a third party or if, as an element of
the conveyance of the Fee Simple title, the grantor has reserved to himself or herself all
or any portion of the mineral rights. And in either of those events, the mineral rights,
which are an interest in real property, should continue to be conveyed by instruments
recorded in the deed records of the county where the property is located. If those
conveyances are so recorded, then it is no more difficult to follow the chain of title to the
mineral interests than it is to follow the chain of title to the surface rights.
Unfortunately, it is not at all uncommon for the mineral rights to be forgotten and fall
through the cracks of some owner’s carefully constructed estate plan. And it is at that
point that tracking mineral rights becomes extremely difficult if not impossible.
For example, imagine a land owner in Auraria, Lumpkin County, Georgia sold his
mineral rights to a prospector in 1839. The miner worked the rights until 1858 when he
heard tales of the gold and silver strikes in Colorado. At that point, he and all his
neighbors packed their Studebaker covered wagons and headed west to establish new
claims and a new village of Auraria. That abandonment of his claim in Lumpkin County
did not result in title to the mineral interest returning to the owner of the fee simple
surface estate. And years later, upon the passing of the old miner, it was forgotten by
him and his heirs that he ever owned mineral rights in Lumpkin County. His heirs
inherited his mineral interest as part of the “rest, residue and remainder’ of his estate
administered where he died, and time moved on. Now, 170 years and eight or nine
generations later, the mineral rights the old miner purchased in 1838 are as alive and
enforceable as ever although spread among a few hundred or thousand descendants. (As
an aside, the new Auraria these intrepid settlers established out west later changed its
name to Denver.)
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This is the worst-case scenario. If the old miner had passed away in Lumpkin County
and if all of his descendants had lived and died in Lumpkin County and if all of the birth
and death records were indexed in Lumpkin County and if all of those persons estates
had been probated or administered in Lumpkin County then, after a long and arduous
search and examination of records, the examiner might be able to certify as to the
identity of the multitude of heirs who had become vested with an interest in the
minerals acquired by the old miner in 1838.
There are very few “nevers” in this world but this may be one of them. In states where
there is a long, consistent and ongoing history of exploration and extraction of minerals
there are separate and very well-maintained indices of mineral interests. In Georgia
however, records of the conveyancing of mineral interests are not maintained in a
separate index. As a result, those vested with mineral rights often overlook transferring
them when they have been severed from the surface estate. It is for this reason that
tracking severed or reserved mineral rights in Georgia is very nearly impossible.
It is in this impossible situation that the Georgia General Assembly has come to our
rescue. As mentioned above, O.C.G.A. Title 44, Section 44-05-168 provides a method of
reanimating the lives of what appear to be dead mineral rights.
The code section does not automatically terminate fallow or non-taxed mineral rights.
It is more accurate to say that it automatically provides a cause of action for the surface
owner to recover the mineral rights. The action, somewhat in the nature of an Action to
Quiet Title, includes numerous requirements not the least of which is to identify the last
known owner of the mineral rights. But if you have already reached a dead end in the
mineral rights search in an effort to confirm those rights in the surface owner, you may
already have that information.
The detailed manner in which such an action is pursued may well be a stand-alone topic
of a seminar segment. However, a review of the code section will prepare you with
answers when a client inquires about the status of mineral rights under his or her
property.
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Suffice it to say that the choice may be between a successful full mineral rights exam
with a policy of title insurance without exception for outstanding mineral rights or some
lesser examination of title with an exception for outstanding mineral rights but some
very protective title policy endorsements.
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Part Two: Title Insurance Approaches to Mineral Interests
Title examiners in Georgia will encounter many instruments in the historic chain of title
which may contain reservations of mineral interests, mineral royalties, mineral leases
and various other conveyances or grants involving “minerals”.
Pindar discusses the nature of mineral interests, in Hinkel, Georgia Real Estate Law
and Procedure, (7th Edition) Section 9.1:
The term "mineral" is defined as any valuable inert or lifeless substance
formed or deposited in its present position through natural agencies alone,
and which is found either in or upon the soil of the earth or in the rocks
beneath the soil. Sand and gravel are accepted as minerals in a general
sense and have been so treated in the construction of contracts. Granite is
customarily regarded as a mineral and the Georgia courts have accepted it
as such. Similar treatment has been accorded to coal, fuller's earth, kaolin
and clay, oil and gas, and, of course, gold.
Although Georgia is outstanding only as a kaolin-producing state, its deed
records are replete with mineral deeds leases and reservations, which
present many problems to title attorneys seeking an unencumbered
marketable title to land. Outstanding mineral rights dating back many
years in the past are most difficult to eliminate; the owners are deceased,
their heirs scattered and numerous, or unknown.
Search Periods
Title Companies doing business in Georgia have reported claims because of outstanding
rights to mineral and other substances that were not excepted in the title insurance
policy. These losses often have occurred because the search of title was not long enough
to discover the severance of rights in mineral and other substances, or because the title
insurance agent relied on a starter, such as a prior title insurance policy. Often this
search must extend back over 100 years. A search of the public records back to patent
or a “sovereign” forward search or King’s Grant search may be needed. A standard full
search of 50 or 60 years done for a “surface estate” may not be sufficient. An outside
independent search may be needed for this, because mineral searches may be
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challenging, and they often require special expertise to ferret out the interests reserved,
granted or leased.
Exceptions

If you do not except to minerals, you insure them. The title insurance policy
insures ownership of the mineral estate unless a specific or general mineral exception is
included in Schedule B of the policy or the mineral estate is excepted from the
description of the Land in Schedule A. It is a part of the bundle of sticks insured unless
there has been a severance of the mineral interest.
Most title insurers doing business in Georgia have advised their Agents to include
exception language as a blanket or general exception on Schedule B and it is a common
one in many States. The exact language may vary, but it is intended to negate coverage
for loss or damage that arises by reason of any claim of ownership of, or rights to, all
minerals and similar subsurface substances.
Commitments and policies must always include specific mineral reservations, grants,
leases, or interests found in recorded documents in the chain of title. A specific mineral
exception negates coverage for loss or damage that arises by reason of mineral rights
found in a specific document. The mineral interests may also be excluded from the
insured legal description of the Land in Schedule A as a “less and except”-type exclusion.
Because most title insurers are hesitant to insure the ownership of the mineral interests
themselves, any specific exceptions should also include the following language at the
end of the exception: "The Company makes no representation as to the present
ownership of any such interest."
Sample exception language is listed below.
General Mineral Exception language Any mineral or mineral rights leased, granted or retained by
current or prior owners.

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
510 of 808

Alternative Exception language:
"Minerals

of whatsoever kind, subsurface and surface
substances, including but not limited to kaolin, coal, lignite, oil,
gas, uranium, clay, rock, sand and gravel in, on, under and that
may be produced from the Land, together with all rights,
privileges, and immunities relating thereto whether or not listed
in Schedule B. The Company makes no representation as to the
present ownership of any such interests."

Deleting the general Mineral exception:
While the above mineral exception is recommended for all Commitments and Policies,
an underwriting determination may be made by the Company to delete it on a case-bycase basis.
Do you need both exceptions? It may be acceptable to delete the general mineral
exception if it is clear that the policy does not insure the mineral estate, e.g. when there
is a specific mineral exception(s) in Schedule B that clearly carves out 100% of the
mineral estate, the seller or previous owner has reserved 100% of the mineral estate or
has conveyed the surface estate only, or the mineral estate is excluded from the
description of the Land. It may also be acceptable to delete the general mineral
exception if a satisfactory search failed to disclose a severance of the mineral estate.
These are case-by-case decisions for the title insurer.

Below are some of the factors title insurers consider when making an underwriting
decision to delete the exception:
1. Length of title search – 100 years plus may be needed.
2. No history of mineral rights reserved or granted in chain-of-title
3. Character of site
4. Type of Policy and amount requested
5. Age of mineral interest and likelihood of exercise of rights
6. Identity of owner of subsurface rights.
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7. Reservation of rights versus a leasehold interest subject to expiration
8. Local ordinances prohibiting activity (Zoning, Planning, or anti-mining laws)
9. Character of surrounding area (heavily developed or rural)
10. Non-payment of separate taxes on the interest.

Mineral Lapse Statute
Georgia has a Mineral Lapse Statute that is often relied upon to clear ancient interests
(i.e. for non-payment of taxes and non-work for seven years) and it applies to
Reservations only and not to leases. OCGA 44-5-168. Suit may be filed under this statute
and the surface owner may acquire title to the minerals based on the mineral owner’s
failure to use the rights or pay separate taxes on them for a period of seven years.
The purpose of mineral lapse statute is to encourage use of state's mineral
resources and collection of taxes, or to encourage use of land free from
interference by holders of mineral rights who neither use nor pay taxes
upon them, O.C.G.A. 44-5-168(a), Fisch v. Randall Mill corp., 262 Ga. 861
426 S.E.2d 883 (1993).
Underwriting Surface Damage Coverage
Endorsements available
If you do not have an adequate title search, the best practice is to keep the general
mineral exception in the policy and, if appropriate, offer surface damage or enforced
removal coverage via an ALTA 9 (Loan Policies), ALTA 35 series, or similar
endorsements. Do not forget that this coverage requires proper underwriting and
Company approval.
Purpose of Endorsement: The ALTA 35- series of endorsements, as well as the
ALTA 9-06 series (for loan Policies) provides coverage against enforced removal or
alteration of certain surface improvements due to the exercise by a mineral or any other
subsurface substance (collectively, “Subsurface Substance”) estate owner of the right to
use the surface of the Land to extract any Subsurface Substance.
The endorsements differ only in the respect of which surface improvements are covered:
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1.The ALTA 35-06 provides coverage only for existing buildings.
2.The ALTA 35.1-06 provides coverage for existing buildings and other existing
surface improvements (but not landscaping).
3.The ALTA 35.2-06 provides coverage for a specified list of existing improvements to
be identified in the endorsement.
4. And the ALTA 35.3-06 provides coverage for existing and planned future
improvements (but not landscaping).
The Coverage given in the above Endorsements is essentially as follows:
The Company insures against loss or damage sustained by the Insured by reason of
the enforced removal or alteration of any Improvement resulting from the future
exercise of any right existing at Date of Policy to use the surface of the Land for the
extraction or development of minerals or any other subsurface substances excepted
from the description of the Land or excepted in Schedule B.

Select the endorsement that best fits the circumstances.
Key takeaways for future transactions. Get in front of this issue by discussing
mineral coverage expectations at the time an order is placed or as early as possible in the
process. Certain types of commercial transactions (energy projects, solar projects,
quarries, large industrial facilities) and customers are likely to want the type of mineral
coverage that requires a “full” search. Customers will have a better experience if you are
proactive in discussing coverage early and obtaining the proper searches.
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Exhibit “A” (Endorsements)
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ENDORSEMENT ISSUING STANDARD
Promulgated by

First American Title Insurance Company
Endorsements: ALTA 9-06 Restrictions, Encroachments, Minerals – Loan Policy (4-2-12);
ALTA 9.10-06 Restrictions, Encroachments, Minerals – Current Violations – Loan Policy (4-2-13)
Purpose of Endorsement: These endorsements provide loan policy coverage related to restrictions 1, encroachments,
and minerals. More specifically, they insure against loss or damage due to violations of Covenants (as defined in the
endorsements); encroachments over building setback lines, boundary lines, and easements; and damage by reason of
mineral or other subsurface substance development. The two endorsements are identical in all respects other than how
they handle Covenant violations. While the ALTA 9-06 provides coverage against Covenant violations that exist at Date of
Policy and those that occur in the future, the ALTA 9.10-06 only provides coverage against Covenant violations that exist
at Date of Policy. The ALTA 9-06 is intended to be used in situations where there are no existing Covenants that may divest,
extinguish, or otherwise result in the invalidity or unenforceability of the Insured Mortgage. The ALTA 9.10-06 is intended to
be used when such Covenants do exist, but there are no violations at Date of Policy.
These endorsements are sometimes incorrectly referred to as the “comprehensive” endorsements. That term is misleading
because the endorsements only insure against loss or damage caused by the matters specified in the endorsements.
Because it is misleading to call these endorsements “comprehensive,” use of that term is disfavored.
Issuing Standard: These endorsements are only available for loan policies. They may not be issued on owner’s policies.
They are designed for use with improved property.
For (1) improved one-to-four family residential property valued at less than $5,000,000 or (2) improved one-to-four
family residential property of any value that is located in a platted subdivision, you may issue these endorsements
without taking the specific steps listed below unless you have actual knowledge of a risk that would come within
the scope of the endorsement. If you have actual knowledge of a risk that would come within the scope of the
endorsement, you must obtain underwriting approval to issue the endorsement.
To issue either of these endorsements in connection with (1) commercial property of any value or (2) improved
one-to-four family residential property valued at $5,000,000 or more that is not located in a platted subdivision, take
the steps listed below under each of the following five headings:
I.
II.
III.
IV.
V.

Covenants
Setback Lines
Environmental Protection Covenant Violations
Encroachments
Minerals Or Other Subsurface Substances

Because these endorsements provide coverages that are similar to coverages provided by other endorsements, the steps
listed below are similar to those set forth in other Endorsement Issuing Standards. Similarities are noted where applicable.
If you have questions about how to apply this standard to a particular set of facts, contact underwriting to discuss.
I. COVENANTS
NOTE: This section is similar to the ALTA 9.1-06, 9.2-06 and 9.3-06 Endorsement Issuing Standard.
•

1

For each of these endorsements, gain a thorough knowledge of any “Covenants” on the Land:

Although the title of these endorsements uses the word “restrictions,” the word “Covenant” is used as a defined term in
the body of the endorsements instead.
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•

o

Review the documents revealed by the title search for any “Covenants.” Remember that the definition of a
“Covenant” includes any covenant, condition, limitation, or restriction contained in a written document in
effect at Date of Policy, other than those types of Covenants referenced in Section 5 of the endorsement.
Do not limit your review solely to documents entitled “Declaration of Covenants, Conditions, and
Restrictions,” or the like, as Covenants may be found in deeds, easements, mortgages, and other types of
documents.

o

Remember also that while it is important to start by reviewing the documents revealed by the title search,
the term “Covenants” is not limited to those recorded in the Public Records, and you must consider the
risks posed by unrecorded documents as well.
Obtain satisfactory evidence that there are no Covenants on the property other than as disclosed
by the title search. A written representation in the form of an affidavit from the seller or borrower
(as the case may be) is one possible means of obtaining this evidence. Remember that affidavits
are only as credible as the parties providing them.



If an unrecorded Covenant is disclosed, obtain and review a copy of the document(s) containing
the Covenant.

SECTION 3(A) COVERAGE: Consider whether any Covenants may prevent your issuance of this endorsement:
o

o

•



Review all Covenants (whether recorded or unrecorded) for provisions that may:


Divest, extinguish, or otherwise result in the invalidity or unenforceability of the Insured Mortgage;
or that may cause a loss of the Insured’s Title acquired by foreclosure or deed in lieu of foreclosure;
whether such provisions may operate before or after Date of Policy. (For example, a Covenant
whose violation would cause a reversion of title to someone other than the borrower.)



Cause the Insured Mortgage to lose priority or become subordinated, whether before or after Date
of Policy. (For example, a “super-lien” for unpaid owners’ association dues that arises out of a
Covenant to pay such dues to an owners’ association.)

If you encounter any Covenants that could have these effects, you may not issue the ALTA 9-06
endorsement without underwriting approval. However, if the Covenant that raises underwriting concerns
has not been violated at Date of Policy, you may issue the ALTA 9.10-06 endorsement. As discussed in
the next section, it may be possible to determine that no violations have occurred by obtaining a
representation from the Covenant beneficiary indicating that there are no violations of the Covenant or by
obtaining a reliable representation from the owner/seller of the property that no violations exist.

SECTION 3(B) COVERAGE: Consider whether there may be violations of Covenants to which you should take
exception:
o

Some violations of Covenants may be obvious. For example, you may find a recorded notice of a Covenant
violation, or you may encounter a Covenant prohibiting the use of the property for anything other than
residential purposes when you know that the property in question is a gasoline station. Raise an exception
in Schedule B when you encounter anything that appears to be a Covenant violation. Contact underwriting
if you need assistance in phrasing your exception.

o

Other violations of Covenants may be more difficult to detect:


Some Covenant violations may not be known to anyone other than the beneficiary of the Covenant.
•

If you encounter a Covenant in favor of an identifiable party, it is a best practice to obtain
a representation from that beneficiary indicating that there are no violations of the
Covenant. For example, if the beneficiary of the Covenant is an owner’s association or
governmental body, obtain an estoppel letter from that party. Raise an exception in
Schedule B for any Covenant violations which the beneficiary discloses to you. Contact
underwriting if you need assistance in conducting your analysis or phrasing your exception.

•

If you cannot obtain a representation from the beneficiary indicating that there are no
violations of the Covenant, there are other means of underwriting this coverage. For
example, you may determine that the Covenant is so old that it would be unlikely to be
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enforced by the beneficiary at all. You may also be able to obtain a reliable representation
from the existing owner as to the use of the property and that no violations exist. In these
cases, you should conduct an all facts and circumstances analysis and be prepared to
disclose the issue for underwriting approval.


Other violations of Covenants may not be known to anyone other than the person owning or
possessing the property burdened by the Covenant.
•

In these cases, it is permissible to accept a reliable representation (e.g. a title affidavit)
from the seller or borrower (as the case may be) that there are no violations of Covenants
on the property. Raise an exception in Schedule B for any Covenant violations which the
seller or borrower discloses to you. Contact underwriting if you need assistance in
conducting your analysis or phrasing your exception.

II. SETBACK LINES
NOTE: This section is similar to the ALTA 9.1-06, 9.2-06 and 9.3-06 Endorsement Issuing Standard.
•

You must have satisfactory evidence that there are no existing violations of building setback lines, which building
setback lines are found on recorded plats. The best way to obtain this evidence is to review a new ALTA-NSPS
(formerly ALTA-ACSM) survey which is certified to First American, and to observe the locations of building setback
lines and the locations of the various improvements found on the property, all as plotted by the surveyor. When
making your review, be mindful of the definition of “Improvements,” as set forth in the endorsement, which includes
all buildings and other affixed structures, lawns, shrubbery, or trees.
o

Raise an exception for any violations of building setback lines which you may find from your review of the
survey. Remember to check the surveyor’s notes for any building setback line violations which the surveyor
may have already pointed out, but do not rely solely on the surveyor’s notes.

o

While there may be other means of obtaining satisfactory evidence that there are no existing violations of
building setback lines, a new ALTA-NSPS (formerly ALTA-ACSM) survey, certified to First American, is the
best evidence in this regard. Therefore, you may not issue these endorsements without a new survey
unless you have first obtained underwriting approval. Before contacting underwriting, you should be
prepared to explain how you will obtain satisfactory evidence without having reviewed a survey. (For
example, if you intend to rely on an older survey together with a “no-change” affidavit, you should be
prepared to explain how the affidavit is credible and why the older survey is satisfactory, particularly if it is
not certified to First American.)

o

You may not omit a Schedule B exception for a known building setback line violation solely on the basis
that these endorsements will be attached to a loan policy without first obtaining underwriting approval.
Before contacting underwriting, you should be prepared to explain the basis on which you recommend
omitting the exception for a known building setback line violation. While the risk of loss is more remote
under a loan policy under most circumstances, there are circumstances where this analysis is inappropriate.
(For example, where the loan-to-value ratio is high, or where an ALTA 20 First Loss or similar endorsement
is requested.)

III. ENVIRONMENTAL PROTECTION COVENANT VIOLATIONS
•

Determine whether any notices of violation of Covenants related to environmental protection describing any portion
of the Land are recorded in the Public Records. If such a notice exists, you must raise an exception for it in Schedule
B of the policy.

IV. ENCROACHMENTS
NOTE: This section is similar to the ALTA 28-06 and 28.1-06 Endorsement Issuing Standards.
•

Obtain satisfactory evidence enabling you to determine whether there are any encroachments affecting the
property. The form of this evidence may differ by the facts of the transaction, jurisdiction, and custom. Typically,
this requires that you obtain and review a satisfactory survey of the property.
o

If there are encroachments, you should take exception for them in Schedule B. Remember that these
endorsements provide three categories of coverage: Sections 4(a)(i) and 4(a)(ii) of the endorsements
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provide “loss or damage” coverage due to any encroachment which is not excepted in Schedule B. Section
4(b) provides “enforced removal” coverage with respect to any encroachment excepted in Schedule B, but
only if the encroachment is onto the lands of others. Section 4(c)(i) provides coverage for damage due to
an encroachment onto a portion of the Land subject to an easement that is excepted in Schedule B, but
only if the damage results from the easement holder’s maintenance of the easement.
o

If there are encroachments or if you conclude that any easements are likely to adversely impact an existing
Improvement (as defined in the endorsement), consider whether the encroachments or likely impacts
constitute a substantial risk of damage to or enforced removal of the Improvement. If so, you may not issue
this encroachment-related coverage. Contact underwriting to determine whether you can modify the
endorsement to delete this coverage.

o

Determining whether an encroachment or likely impact presents a substantial risk is an “all facts and
circumstances” analysis. When you make your analysis of these factors, remember that our policy provides
both indemnity coverage and defense cost coverage. Consider whether doctrines such as prescriptive
rights, adverse possession, laches, estoppel, or similar principles would support providing this coverage,
bearing in mind that many of these doctrines do not apply against the government and, in any event, require
litigation to establish. Some of the factors you should consider include:















The dollar amount of the policy.
The loan-to-value ratio and whether an ALTA 20-06 First Loss endorsement is requested.
The type and age of the existing Improvements, and the length of time that the encroachment has
been in existence.
The extent of the encroachment, and whether it is onto an easement area or onto adjoining
property.
If the encroachment is onto adjoining property, the use of the adjoining property and likelihood of
interference or incompatible use as regards the existing Improvements.
If the encroachment is onto an easement, the type of easement and likelihood of interference or
incompatible use as regards the existing Improvements.
Whether you can obtain satisfactory curative action. For example, if the encroachment is onto an
easement, consider obtaining a consent and non-disturbance agreement from the easement
holder, abandonment of the easement, or relocation of the easement. If the encroachment is onto
adjoining land, consider obtaining a quitclaim deed, a lot line adjustment, a license, or an easement.
The identity of the easement holder or adjoining owner (including whether or not that owner is a
governmental body), and the length of time that party has held the easement or owned the adjoining
property.
If the encroachment is onto an easement, the age of the easement and history of the easement’s
use and maintenance.
The importance of the portion of the Improvement that encroaches into the easement or adjoining
property and the ability to relocate that portion of the Improvement.
Whether the owner of the Improvement (or another) is willing to indemnify the Company for loss
suffered by reason of the coverage under the endorsement, and the financial strength of the
potential indemnitor.
The existence of this coverage in prior policies (giving consideration to the type of policy, amount
of insurance, and identity of the insurer).
Whether you are aware of any controversies about potential encroachments. For example, a known
threat to seek enforced removal of an encroaching Improvement.

V. MINERALS OR OTHER SUBSURFACE SUBSTANCES
NOTE: This section is similar to the ALTA 35-06, 35.1-06, 35.2-06 and 35.3-06 Endorsement Issuing Standard.
•

Consider whether any parties other than the owner(s) of the Land have rights to use the surface of the Land for the
extraction or development of minerals or any other subsurface substances (collectively “Subsurface Substances”)
excepted from the description of the Land or excepted in Schedule B. Subsurface Substances may include oil, gas,
coal, sand, gravel, water, and other materials. Remember that some title plants may not have sufficient historical
data to capture estate severances, and that some title plants may not be set up to capture severed estates at all.
Therefore, determining whether a Subsurface Substance estate has been severed from the surface estate might
call for an independent search that goes beyond traditional title searching protocol.

•

If you conclude that the Subsurface Substance estate has been severed from the surface estate, then consider
whether or not you can obtain satisfactory evidence that all Subsurface Substance estate holders have clearly,
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expressly, and unconditionally waived any right to enter the surface of the Land in a recorded document (including
within the severance instrument itself). As described above, this can be challenging and might call for an
independent search that goes beyond traditional title searching protocol and may involve analysis of facts and
circumstances outside the Public Records. Remember also that there may be off-record assignments or leases of
Subsurface Substance estates which a title search would not reveal. If you can obtain satisfactory evidence of the
identity of all Subsurface Substance estate holders, and if all Subsurface Substance estate holders have clearly,
expressly, and unconditionally waived any right to enter the surface of the Land in a recorded document, then this
underwriting concern is addressed.
•

If you conclude that the Subsurface Substance estate has been severed (or you are not sure whether there has
been a severance) and if the rights of surface entry by all known Subsurface Substance estate holders have not
been clearly, expressly, and unconditionally waived in a recorded document, then make an “all facts and
circumstances” investigation and analysis utilizing the factors listed below, and obtain approval from a Company
underwriter to issue these endorsements. In making your investigation, be creative and use the resources at your
disposal to gather information. The following factors are a framework to help you analyze the risks of your
transaction, and may not be of equal weight, or even applicable at all, depending on your transaction. You should
consider the following:
o
o
o
o
o
o
o
o
o
o
o
o

o
o
o
o
o
o
o
o

The loan-to-value ratio and whether an ALTA 20-06 First Loss endorsement is requested.
The Amount of Insurance in the policy.
Whether or not a prior policy has already provided the requested coverage, and if so, the Amount of
Insurance of that policy and the insurer who issued the prior policy.
The extent, character, and location of existing Improvements on the property and the length of time those
Improvements have been in place.
The identity of the current owner(s) of the Subsurface Substance estate(s), and the likelihood that such
owner(s) will seek to utilize the surface of the Land to develop Subsurface Substances.
If there has been a partial (but not full) waiver of the rights of surface entry by some or all of the Subsurface
Substance estate holders, the nature and extent of the waiver, and the relative percentage interests of the
Subsurface Substance estate holders that have waived rights of surface entry.
The reason(s) why any absent waiver(s) of rights of surface entry have not been obtained.
The nature, quality, and quantity of any Subsurface Substances on the subject property and in the
surrounding area.
The nature and degree of any past or current Subsurface Substance activity on the subject property and in
the surrounding area.
The feasibility of future mining or drilling for Subsurface Substances, and any known plans to do so, on the
subject property and in the surrounding area.
The character of the surrounding area (such as whether it is heavily developed or largely rural).
The legal and regulatory status of the property with regards to Subsurface Substance development
(including but not limited to zoning, planning, anti-mining laws, etc.), whether Subsurface Substance
development would be permissible under the current status, and the likelihood of a change in status or
nonconforming use exemption permitting Subsurface Substance development if not currently permitted.
The impact of any statutory provisions (such as marketable title acts, mineral estate reversion statutes, or
similar statutes) upon any Subsurface Substance estate holder’s rights.
The impact of accommodation doctrines, principles of equity (e.g., laches, estoppel), or similar legal
principles upon the Subsurface Substance estate holder’s rights.
The existence of an adverse litigation climate involving Subsurface Substances.
Whether any restrictive covenants would limit the ability to develop Subsurface Substance on the property,
and whether those restrictive covenants are prior in record priority to the Subsurface Substance estate
holder’s interest.
The existence of open space on the subject property which a Subsurface Substance estate holder could
use for mining or drilling without causing damage to improvements.
The existence and terms of any surface use or compatible use agreement between the surface owner and
holder(s) of the Subsurface Substance estate(s).
The existence and terms of any pooling agreement(s) between Subsurface Substance estate holders.
Other factors as may be set forth on the Company’s “Surface Damage Coverage (Mineral) Risk
Assessment,” available from a Company underwriter.

Related Endorsements: These endorsements are similar to the ALTA 9.7-06, which expands coverage to “Future
Improvements” based upon “Plans” (as defined in the endorsement). These endorsements include coverages that are
similar to those contained in the ALTA 9.1-06, 9.2-06, 9.3-06, 28-06, 28.1-06, 35-06, 35.1-06, 35.2-06 and 35.3-06
endorsements.
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ENDORSEMENT ISSUING STANDARD
Promulgated by

First American Title Insurance Company
Endorsements: ALTA 35-06 Minerals and Other Subsurface Substances – Buildings (4-2-12)
ALTA 35.1-06 Minerals and Other Subsurface Substances – Improvements (4-2-12)
ALTA 35.2-06 Minerals and Other Subsurface Substances – Described Improvements (4-2-12)
ALTA 35.3-06 Minerals and Other Subsurface Substances – Land Under Development (4-2-12)
Purpose of Endorsement: This series of endorsements provides coverage against enforced removal or alteration of
certain surface improvements due to the exercise by a mineral or any other subsurface substance (collectively,
“Subsurface Substance”) estate owner of the right to use the surface of the Land to extract any Subsurface Substance.
The endorsements differ only in the respect of which surface improvements are covered: The ALTA 35-06 provides
coverage only for existing buildings; the ALTA 35.1-06 provides coverage for existing buildings and other existing surface
improvements (but not landscaping); the ALTA 35.2-06 provides coverage for a specified list of existing improvements to
be identified in the endorsement; and the ALTA 35.3-06 provides coverage for existing and planned future improvements
(but not landscaping). Select the endorsement that best fits the circumstances.
Issuing Standard: You must obtain underwriting approval to issue these endorsements. These endorsements may be
issued in connection with owner’s or loan policies, and may be issued on both commercial and residential properties.
These endorsements are intended for improved property or property under development, as indicated by the names of the
endorsements. To issue any of these endorsements, take the following steps:


Remember that the term Subsurface Substance includes any subsurface substance that has been severed from
the surface estate and therefore is carved out from the legal description or for which there is an exception in
Schedule B. Subsurface Substances may include oil, gas, coal, sand, gravel, water, and other materials.



Determine whether any Subsurface Substance estate has been severed from the surface estate. This can be
challenging. Remember that some title plants may not have sufficient historical data to capture estate
severances, and that some title plants may not be set up to capture severed estates at all. Therefore,
determining whether a Subsurface Substance estate has been severed from the surface estate might call for an
independent search that goes beyond traditional title searching protocol. If you have determined that there has
been no severance of a Subsurface Substance estate, and there is no exception of a Subsurface Substance from
the description of the Land or in Schedule B, then this endorsement is not applicable.



If you conclude that the Subsurface Substance estate has been severed from the surface estate, then consider
whether or not you can obtain satisfactory evidence that all Subsurface Substance estate holders have clearly,
expressly, and unconditionally waived any right to enter the surface of the Land in a recorded document. As
described above, this can be challenging and might call for an independent search that goes beyond traditional
title searching protocol. Remember also that there may be off-record assignments or leases of Subsurface
Substance estates which a title search would not reveal. If you can obtain satisfactory evidence of the identity of
all Subsurface Substance estate holders, and if all Subsurface Substance estate holders have clearly, expressly,
and unconditionally waived any right to enter the surface of the Land in a recorded document (which may be the
severance instrument itself), then you may issue these endorsements with the approval of a Company
underwriter.



If you conclude that the Subsurface Substance estate has been severed (or you are not sure whether there has
been a severance) and if the rights of surface entry by all known Subsurface Substance estate holders have not
been clearly, expressly, and unconditionally waived in a recorded document, then make an “all facts and
circumstances” investigation and analysis, and obtain approval from a Company underwriter to issue these
endorsements. In making your investigation, be creative and use the resources at your disposal to gather
information. The following factors are a framework to help you analyze the risks of your transaction, and may not
be of equal weight, or even applicable at all, depending on your transaction. You should consider the following:
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o
o
o
o
o

o
o
o
o
o
o
o
o

o
o
o
o
o
o
o
o

The type of policy involved (owner’s or loan policy) and the measure of loss for each policy type.
The loan-to-value ratio if a loan policy (and whether an ALTA 20-06 First Loss endorsement is
requested).
The Amount of Insurance in the policy.
Whether or not a prior policy has already provided the requested coverage, and if so, the type of policy
(owner’s or loan policy), the Amount of Insurance of that policy, and the insurer who issued the prior
policy.
The extent, character, and location of existing improvements on the property and the length of time those
improvements have been in place; and if the property is under development, the extent, character, and
location of the planned improvements. Note that some types of improvements, such those involved in
energy projects, can present much higher risks than other types of improvements, and therefore may
require much greater underwriting justification.
The identity of the current owner(s) of the Subsurface Substance estate(s), and the likelihood that such
owner(s) will seek to utilize the surface of the Land to develop Subsurface Substances.
If there has been a partial (but not full) waiver of the rights of surface entry by some or all of the
Subsurface Substance estate holders, the nature and extent of the waiver, and the relative percentage
interests of the Subsurface Substance estate holders that have waived rights of surface entry.
The reason(s) why any absent waiver(s) of rights of surface entry have not been obtained.
The nature, quality, and quantity of any Subsurface Substances on the subject property and in the
surrounding area.
The nature and degree of any past or current Subsurface Substance activity on the subject property and
in the surrounding area.
The feasibility of future mining or drilling for Subsurface Substances, and any known plans to do so, on
the subject property and in the surrounding area.
The character of the surrounding area (such as whether it is heavily developed or largely rural).
The legal and regulatory status of the property with regards to Subsurface Substance development
(including but not limited to zoning, planning, anti-mining laws, etc.), whether Subsurface Substance
development would be permissible under the current status, and the likelihood of a change in status or
nonconforming use exemption permitting Subsurface Substance development if not currently permitted.
The impact of any statutory provisions (such as marketable title acts, mineral estate reversion statutes, or
similar statutes) upon any Subsurface Substance estate holder’s rights.
The impact of accommodation doctrines, principles of equity (e.g., laches, estoppel), or similar legal
principles upon the Subsurface Substance estate holder’s rights.
The existence of an adverse litigation climate involving Subsurface Substances.
Whether any restrictive covenants would limit the ability to develop Subsurface Substance on the
property, and whether those restrictive covenants are prior in record priority to the Subsurface Substance
estate holder’s interest.
The existence of open space on the subject property which an Subsurfance Substance estate holder
could use for mining or drilling without causing damage to improvements.
The existence and terms of any surface use or compatible use agreement between the surface owner
and holder(s) of the Subsurface Substance estate(s).
The existence and terms of any pooling agreement(s) between Subsurface Substance estate holders.
Other factors as may be set forth on the Company’s “Surface Damage Coverage (Mineral) Risk
Assessment,” available from a Company underwriter.



If you are issuing the 35.3-06 endorsement, you must have satisfactory “Plans” with sufficient detail to enable you
to apply the criteria for underwriting analysis set forth above. Insert the identifying information for the Plans into
item 2(c) of the endorsement.



Remember that item 4(c) of the endorsement must be filled in with any Subsurface Substance interests for which
you will not be providing coverage. If you will not be excepting any particular Subsurface Substance interests
from coverage, insert “none” into item 4(c).

Related Endorsements: The ALTA 9-06, the ALTA 9.7-06, and the ALTA 9.10-06 also provide some level of coverage
for exercise of Subsurface Substance rights; however, these endorsements are for loan policies only, and their coverage
includes landscaping.
Issuing Standard Last Revised: August 6, 2015
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American Land Title Association

Endorsement 9-06
(Restrictions, Encroachments, Minerals – Loan Policy)
Revised 04-02-12

ENDORSEMENT
Attached to Policy No. __________
Issued by
FIRST AMERICAN TITLE INSURANCE COMPANY

1. The insurance provided by this endorsement is subject to the exclusions in Section 5 of this
endorsement; and the Exclusions from Coverage, the Exceptions from Coverage contained in
Schedule B, and the Conditions in the policy.
2. For the purposes of this endorsement only:
a. “Covenant” means a covenant, condition, limitation or restriction in a document or instrument in
effect at Date of Policy.
b. “Improvement” means an improvement, including any lawn, shrubbery, or trees, affixed to either
the Land or adjoining land at Date of Policy that by law constitutes real property.
3. The Company insures against loss or damage sustained by the Insured by reason of:
a. A violation of a Covenant that:
i.

divests, subordinates, or extinguishes the lien of the Insured Mortgage,

ii.

results in the invalidity, unenforceability or lack of priority of the lien of the Insured Mortgage,
or

iii. causes a loss of the Insured’s Title acquired in satisfaction or partial satisfaction of the
Indebtedness;
b. A violation on the Land at Date of Policy of an enforceable Covenant, unless an exception in
Schedule B of the policy identifies the violation;
c.

Enforced removal of an Improvement located on the Land as a result of a violation, at Date of
Policy, of a building setback line shown on a plat of subdivision recorded or filed in the Public
Records, unless an exception in Schedule B of the policy identifies the violation; or

d. A notice of a violation, recorded in the Public Records at Date of Policy, of an enforceable
Covenant relating to environmental protection describing any part of the Land and referring to that
Covenant, but only to the extent of the violation of the Covenant referred to in that notice, unless
an exception in Schedule B of the policy identifies the notice of the violation.

Copyright 2006-2012 American Land Title Association. All rights reserved.
The use of this Form is restricted to ALTA licensees and ALTA members
in good standing as of the date of use. All other uses are prohibited.
Reprinted under license from the American Land Title Association.
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American Land Title Association

Endorsement 9-06
(Restrictions, Encroachments, Minerals – Loan Policy)
Revised 04-02-12

4. The Company insures against loss or damage sustained by reason of:
a. An encroachment of:
i.

an Improvement located on the Land, at Date of Policy, onto adjoining land or onto that
portion of the Land subject to an easement; or

ii.

an Improvement located on adjoining land onto the Land at Date of Policy
unless an exception in Schedule B of the policy identifies the encroachment otherwise
insured against in Sections 4.a.i. or 4.a.ii.;

b. A final court order or judgment requiring the removal from any land adjoining the Land of an
encroachment identified in Schedule B; or
c.

Damage to an Improvement located on the Land, at Date of Policy:
i.

that is located on or encroaches onto that portion of the Land subject to an easement
excepted in Schedule B, which damage results from the exercise of the right to maintain the
easement for the purpose for which it was granted or reserved; or

ii.

resulting from the future exercise of a right to use the surface of the Land for the extraction or
development of minerals or any other subsurface substances excepted from the description
of the Land or excepted in Schedule B.

5. This endorsement does not insure against loss or damage (and the Company will not pay costs,
attorneys' fees, or expenses) resulting from:
a. any Covenant contained in an instrument creating a lease;
b. any Covenant relating to obligations of any type to perform maintenance, repair, or remediation
on the Land;
c.

except as provided in Section 3.d, any Covenant relating to environmental protection of any kind
or nature, including hazardous or toxic matters, conditions, or substances;

d. contamination, explosion, fire, fracturing, vibration, earthquake or subsidence; or
e. negligence by a person or an Entity exercising a right to extract or develop minerals or other
subsurface substances.
This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any
of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of
Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls.
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior
endorsements.

FIRST AMERICAN TITLE INSURANCE COMPANY

By: _______________________________________
Authorized Signatory

Copyright 2006-2012 American Land Title Association. All rights reserved.
The use of this Form is restricted to ALTA licensees and ALTA members
in good standing as of the date of use. All other uses are prohibited.
Reprinted under license from the American Land Title Association.
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Leonard R. Gray, Jr. is Senior Underwriting Counsel in the Atlanta Agency office of
First American Title Insurance Company, specializing in commercial transactions.
Mr. Gray started his title insurance career in 1998 with First American with the National
Accounts, National Commercial Services office in Atlanta. Mr. Gray has also served as
Georgia State Counsel for both Lawyers Title and Commonwealth Land Title Insurance
Companies, as well as Commercial Underwriting Counsel for a national underwriter in
their National Commercial (NTS) Office.
Before joining the title insurance industry 1998, he maintained a real estate closing and
transactional practice in Atlanta with two large volume real estate law firms. He also has
experience in bankruptcy, foreclosure, and lender representation, representing a large
Savings and Loan in Georgia. He is an AV Rated Attorney with Martindale-Hubbell.
Mr. Gray graduated from the University of Georgia, School of Law.
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John Perry Cripe is the president of Metropolitan Title Agency, Inc and has practiced
law in Georgia since 1973. Mr. Cripe graduated from Purdue University in 1969 with a
Bachelor of Arts degree and between undergraduate school and law school worked for a
year as a surveyor’s assistant with the Indiana State Highway Commission. He then
enrolled in the Lamar School of Law at Emory University and graduated with a Juris
Doctor degree.
During law school Mr. Cripe began working in the area of real property title examination
and after becoming a member of the State Bar of Georgia continued his career in civil
litigation and real property law. For the most recent forty years he has worked
exclusively in the area of real property law as a title examiner, closing attorney, title
insurance agent and title insurance underwriter.
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AFTER DECADES OF LAND USE CLAIMS, WE ARE NOW IN UNCHARTERED
WATERS
It’s the end of the [zoning] world as we know it and we don’t feel fine 1 . . .
but we are hoping the Courts will make it better soon. Beginning in 2017,
three particular cases sparked uncertainty for the zoning bar: City of Cumming
v. Flowers, 300 Ga. 820 (2017); Lathrop v. Deal, 301 Ga. 408 (2017); and
Diversified v. City of Suwanee, 302 Ga 597 (2017). In Flowers, the case arose
from the City’s Zoning Appeals Board approval of a variance. Disgruntled
neighbors appealed the approval to Superior Court by a writ of mandamus
pursuant to Shockley v. Fayette County, 260 Ga. 489 (1990). The City moved
for summary judgment claiming the neighbors should have sought a writ of
certiorari. Although the trial court disagreed, the Georgia Supreme Court
weighed in and said ALL quasi-judicial decisions must be presented by a writ of
certiorari no matter what the local ordinance says.
In Lathrop, three physicians alleged the 2012 abortion statute was
unconstitutional and filed suit against the Governor and state officials seeking

1

R.E.M. “It’s the End of the World As We Know It” recorded 1987.
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declaratory and injunctive relief. The defendants moved to dismiss based on
sovereign immunity and the Supreme Court agreed. The Court acknowledged
that sovereign immunity protects those sued in their official capacity, it is
lawful to sue an individual in their individual capacity.
Finally, in Diversified, the Court defined the zoning process as
“adjudicative in nature” and “quasi judicial.” This creates confusion as such
claims would be limited to a record, yet the trial court conducted a multiday de
novo trial. The Supreme Court did not provide any clarification or direction.
Instead it then focused on the “inverse condemnation” claim and stated zoning
cases have “allowed a due process analysis to invade the takings
jurisprudence.”
The combination of these cases provided City/County defense attorneys
with fuel for moving to dismiss zoning related claims based on a combination of
the following theories:
1. Zoning is an adjudicative decision-making process (Diversified) and as
such:
a. challenging a zoning decision must proceed by writ of certiorari
(O.C.G.A. § 5-4-1); and
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b. because it is a certiorari process, the Superior Court’s review is
limited to the record created before the decision makers and not de
novo review.
2. Cities and Counties are immune to all but 5th amendment challenges
(Lathrup) and owners/developers really have no claims because a zoning
decision does not belong under 5th Amendment protection (Diversified).
The traditional lawsuit after a rezoning denial was a claim against the local
government and elected officials in their official capacity with a trial de novo.
With the three 2017 cases, zoning attorneys are now creating a record before
the local government, suing everyone both officially and in individual capacity,
filing certiorari and seeking mandamus as a remedy, and alleging waiver of
sovereign immunity.
AFFORDABLE HOUSING
What is affordable housing? There are likely as many answers to the
question as there are challenges surrounding housing affordability in the State
of Georgia and across the Country. Affordable housing is not a new or simple
problem, yet it is a significant issue facing both residents, businesses, and
elected officials. Some counties and cities have adopted economic incentives
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and tax abatements to encourage development of housing that is affordable to
households with varying income levels. Frequently, elected officials feel
constrained by public opposition to apartments or smaller homes and historic
development patterns have not helped.
Why should you, a Georgia real estate attorney, have affordable housing
issues on your radar? Developers can benefit from a variety of incentives from
development authorities, tax benefits, etc. In the last two years, Georgia cities
have adopted mandatory regulations with the intention of encouraging
development of housing units that are more affordable. These regulations are
impacting both property owners and developers.
Affordable housing encompasses an intricate web of social, economic,
political, and legal issues. Often the “area median income” (AMI) is used as a
benchmark to determine the level of affordability. The Fulton County AMI
published by HUD is $67,500, Savannah is $65,200, and Macon is $53,600.
Based on information from Bleakly Advisory Group, 52% of the workers in
Clayton, Cobb, DeKalb, Fulton, and Gwinnett earn $40,000 or less. For
households earning 60% - 80% of AMI in Fulton County, rents in the $740-
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$1,035 monthly range or a home purchase between $123,000 to $170,000
would be the upper limits.
Interwoven in the social, economic and political issues of the problem
and various solutions lies the legal landscape of property rights and land
use/zoning. The first zoning ordinance was enacted in 1916 in New York City
to separate the industrial from residential land uses. In 1926, the US Supreme
Court held land use regulations was a legitimate use of the government’s police
powers. To be lawful, the restriction must be related to the public health,
safety or welfare. Historically, zoning restrictions divided cities based on the
type of property use (industrial, retail, residential, etc.) and the size of the
property. Most, if not all, residential zoning categories are by their very nature,
exclusionary not inclusionary. Going back to 1978, the American Bar
Association’s Commission on Housing and Urban Growth recognized large lot
zoning, minimum house size requirements, and prohibition of multi-family
housing are exclusionary land use controls used by local governments. In
Burlington County NAACP v. Township of Mt Laurel, the New Jersey Supreme
Court placed an affirmative duty on local governments to combat exclusionary
practices and provide for a “fair share” of the region’s need for low and
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moderate income housing. Although the Georgia Supreme Court could have
addressed the issue in 2000 (Henry County v. Tim Jones Props., 273 Ga. 190),
the Court affirmed the trial court’s finding of an unconstitutional taking on
other grounds. To date, the Georgia appellate courts have not issued an
opinion regarding exclusionary zoning.
The residential zoning districts based on minimum lot and house size
continue to prevail in Georgia. Both new and old cities have developed based
on this division. In 2016, the White House published a Housing Development
Toolkit acknowledging the obstacles created by local land use policies and that
the greatest opportunity for innovative efforts to combat housing shortage is at
the local level. In 2018, at the Regional Housing Forum, restrictive zoning
regulations that limit the type and quantity of housing units that developers
are authorized to build was identified as one of the top three factors leading to
the current housing crisis.
In 2017, the City of Atlanta became the first City in Georgia to adopt an
inclusionary zoning (IZ) ordinances. The IZ Ordinances apply to new
multifamily rental developments and conversions with 10 + units in the
BeltLine and Westside Overlay Districts. For developers impacted by the IZ
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Ordinance, they will be required to set aside 15% of units for households at or
below 80% AMI; OR 10% of units at or below 60% AMI; OR pay a fee into a
trust. The developer has the option to choose up to 3 incentives including
increase in density, priority review, parking reduction, and transfer of
development rights.
In 2018, the City of Brookhaven adopted the first city-wide workforce
housing requirements in Georgia as Section 27-148(f) of the City’s Zoning
Ordinance. The regulations apply to residential developments with four or more
units on a single lot. The Workforce Housing regulations require a developer to
restrict 10% of the dwelling units as workforce housing. Workforce housing is
defined as for-sale or rental housing units that are affordable to those
households earning no more than 80% of the median household income for the
Atlanta MSA, as determined by the current fiscal year HUD income limit table.
The City of Clarkston (population 13,500) hired a consulting company to
draft Affordable Housing legislation last year and is expected to adopt the new
legislation in 2019. Whether other cities and counties will follow suit or pursue
other options to encourage attainable housing options remains to be seen.
Similarly, whether the Atlanta and Brookhaven Ordinances will withstand legal
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challenges is a question for the future. The issue has not yet come before a
Court for determination. One state law may come into play: O.C.G.A. 44-7-19.
Regulation of rents:
No county or municipal corporation may enact,
maintain, or enforce any ordinance or resolution which
would regulate in any way the amount of rent to be
charged for privately owned, single-family or multipleunit residential rental property. This Code section
shall not be construed as prohibiting any county or
municipal corporation, or any authority created by a
county or municipal corporation for that purpose, from
regulating in any way property belonging to such
county, such municipal corporation, or such authority
from entering into any agreements with private
persons, which agreements regulate the amount of
rent to be charge for such rental properties.

Across the country, inclusionary zoning laws have been legally
challenged as an unconstitutional taking and a violation of substantive due
process. The outcomes of the challenges have varied in jurisdictions. While
the inclusionary zoning is one zoning change aimed at providing more
affordable housing, this intricate issue will not be solved by this modification
alone. It is likely that we will see legal challenges in Georgia and in the
meantime, property owners and developers in some jurisdictions will need to
navigate through the new regulations.
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Atlanta, GA Code of Ordinances

CHAPTER 36A. - AFFORDABLE WORKFORCE HOUSING (BELTLINE OVERLAY DISTRICT)

Sec. 16-36A.001. - Scope of regulations.
The provisions of this chapter shall apply to all residential rental developments of ten or more new residential rental
dwelling units in the BeltLine Overlay District as defined by Section 16-36.001, et seq.
Whenever the following regulations are at variance with historic district regulations of Part 16, Chapter 20, the more
stringent regulations shall apply whereas not to impact designated historic structures or buildings.
( Ord. No. 2017-72(17-O-1542), § 1(Exh. A), 11-29-17 )
Sec. 16-36A.002. - Findings and statement of intent.
Providing a range of affordable housing choices for working persons in the BeltLine Overlay District is a difficult but vital
objective. Housing shortages for persons of various income levels are detrimental to the public health, safety and welfare,
causing detrimental transportation, environmental, business and social consequences. The purpose of this chapter is to
increase the availability of housing choices for individuals and families earning at or below eighty percent (80%) of the area
median income ("AMI") or at or below sixty percent (60%) of AMI as calculated and published annually by the U.S. Department
of Housing and Urban Development ("HUD") for the Atlanta - Sandy Springs - Marietta metropolitan area.
Therefore, policies to promote these objectives will serve to:
1. Implement the goals, policies, and objectives contained in the City's Comprehensive Development Plan;
2. Ensure diverse housing options continue to be available for persons and/or households at or below AMI;
3. Maintain a balanced community by encouraging the finite supply of developable land to provide housing
opportunities appropriate to meet various needs and income levels;
4. Ensure the availability of housing with better access to jobs in the city and thereby promoting household
economic mobility through increased access to MARTA and other public transit;
5. Improve the opportunity for working people to elevate their economic status;
6. Encourage the construction of affordable workforce housing by offering zoning incentives for the
provision of affordable workforce housing as a portion of residential development to address both
existing and anticipated future housing needs in the BeltLine Overlay District;
7.

Afford developers of residential development the flexibility to meet the broad objectives of the City's
policies to assist in providing a percentage of affordable workforce housing units as a portion of
development; and

8. Provide opportunities to have on-site, privately produced, owned and managed, long-term affordable
units.
( Ord. No. 2017-72(17-O-1542), § 1(Exh. A), 11-29-17 )
Sec. 16-36A.003. - De nitions.
As used in this chapter, unless specifically stated otherwise, the following terms shall have the meanings set forth below:
1.

Actively marketed: Applicant shall coordinate with the City of Atlanta Office of Housing and Community
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Development to locate and place Workforce Residents in available affordable workforce housing units. If
Applicant coordinates in writing and in a commercially reasonable manner with the City of Atlanta Office
of Housing and Community Development for a period of 60 days with respect to any affordable
workforce housing unit from the completion of such units or the vacation of any such unit by any
Workforce Resident, and despite such coordination, such unit has not been leased to Workforce Resident
then such units shall be counted towards the affordable workforce housing unit requirement if so
certified by the City of Atlanta Office of Housing and Community Development.
2.

Affordable workforce housing unit(s): A residential rental unit in the BeltLine Overlay District that
complies with the affordability requirement in section 16-36A.004.

3.

Applicant: Any person, firm, partnership, association, joint venture, corporation, or any other entity or
combination of entities or affiliated entities and any transferee of all or part of the real property at one
location, which after this chapter takes effect develops a total of ten or more new residential rental
dwelling units at one location in the BeltLine Overlay District.

4.

At one location: All real property of the Applicant in the BeltLine Overlay District if:
a.

Such properties are contiguous at any point;

b. Such properties are separated only by a public or private right-of-way or utility corridor right-of-way,
at any point; or
c. Such properties are separated only by other real property of the Applicant which is not subject to
this chapter at the time of any building permit, site plan, and development or subdivision
application by the Applicant.
5.

LURA: A Land Use Restrictive Agreement between the City and the Applicant that shall encumber
property in a manner that will require the development and active marketing of a percentage of units as
affordable workforce housing units.

6.

Market rate unit(s): A residential rental unit that is not an affordable workforce housing unit.

7.

Workforce Resident: The person or persons occupying an affordable workforce housing unit earning in
the aggregate no more than 80 percent of AMI for the Atlanta-Sandy Springs-Marietta area, as published
by HUD or no more than 60 percent of AMI depending on the applicable affordability requirement below.
The published income limits will be adjusted by household size. The income limits and rent limits will be
adjusted annually according to the HUD published limits.

( Ord. No. 2017-72(17-O-1542), § 1(Exh. A), 11-29-17 )
Sec. 16-36A.004. - On-site a�ordability requirement.
All improvement of real property in the BeltLine Overlay District, regardless of the number of parcels, upon which ten or
more new residential rental dwelling units will be constructed at one location, shall comply with the applicable affordability
requirement set forth below. The affordability requirement shall apply for the greater of 20 years from the date of the
issuance of the certificate of occupancy; or such longer period from the date of the issuance of the certificate of occupancy,
as permitted by state law at the time of the issuance of the building permit. The affordable workforce housing units shall be
substantially similar in construction and appearance (e.g., square footage, type and brand of appliances, materials used for
countertops, flooring, etc.) to the market rate units, and shall not be in isolated areas in the development, but shall be
interspersed among market rate units. The number of bedrooms in the Affordable Workforce Housing Units (e.g. 1 bedroom,
2 bedroom, 3 bedroom) shall be proportionate to the number of bedrooms in the market rate units.
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(1)

At least 15 percent of the total residential rental units shall be actively marketed for lease to households hav
as certified by the prospective tenant(s) at the time of execution of the applicable lease agreement, that doe
percent AMI for the family size having the same number of persons as the subject household for the Atlanta
Marietta, Georgia HUD Metro Fair Market Rent Area (as published by HUD as of the date of the tenant's app
monthly rent amount (not including utilities and mandatory fees) for each affordable workforce housing uni
more than 30 percent of the household's monthly gross income as published periodically by HUD; or

(2) At least ten percent of the total residential rental units shall be actively marketed for lease to households
having an income, as certified by the prospective tenant(s) at the time of execution of the applicable
lease agreement, that does not exceed 60 percent of the AMI for the family size having the same number
of persons as the subject household for the Atlanta-Sandy Springs-Marietta, Georgia HUD Metro Fair
Market Rent Area (as published by HUD as of the date of the tenant's application). The monthly rent
amount (not including utilities and mandatory fees) for each affordable workforce housing unit shall be
no more than 30 percent of the household's monthly gross income as published periodically by HUD.
Units actively marketed for lease in accordance with the terms of the LURA shall be considered to be in compliance with
the requirements of this Chapter 36A.
( Ord. No. 2017-72(17-O-1542), § 1(Exh. A), 11-29-17 )
Sec. 16-36A.005. - Plans to conform.
Upon the face of the permit plans, and as a condition of the special administrative permit and building permit for
improvement of real property subject to the affordability requirement, the Applicant shall acknowledge by signature, for itself
its successors and assigns on the permit plans, that it will satisfy the requirements of 16-36A.004 or 16-36A.007 and certify
which floorplans to be built within the property will be the affordable units and the number of units to be designated
affordable within each floorplan type.
( Ord. No. 2017-72(17-O-1542), § 1(Exh. A), 11-29-17 )
Sec. 16-36A.006. - Certi cate of occupancy.
Unless Applicant satisfies the requirements of 16-36A.007, the following requirements shall apply:
1.

Concurrency. Applicant shall use best efforts to develop affordable workforce housing unit(s)
concurrently with market rate units; and

2.

LURA. No temporary or final certificate of occupancy shall be issued until a LURA in the form provided by
the City is recorded in the county real estate records where the property lies and a recorded copy is
affixed to the application for certificate of occupancy.

( Ord. No. 2017-72(17-O-1542), § 1(Exh. A), 11-29-17 )
Sec. 16-36A.007. - In-lieu option.
In lieu of compliance with the on-site affordability requirement, the Applicant may elect to pay an in-lieu fee to the City to
be deposited into the BeltLine Affordable Workforce Housing In-Lieu Fee Trust Fund prior to issuance of a building permit. Inlieu fees are a public record and are assessed per BeltLine Subarea and are calculated yearly to reflect the current market.
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Rates will be published and available on the City of Atlanta Department of City Planning website no later than June 1 of each
year and will be effective July 1 of that same year. The in-lieu fees plus administrative costs are based on the approximate
cost of construction of replacement affordable workforce housing units that were not built on-site.
( Ord. No. 2017-72(17-O-1542), § 1(Exh. A), 11-29-17 )
Sec. 16-36A.008. - Density bonus.
A development in compliance with the affordability requirement shall be entitled to a 15 percent floor-area ratio increase
above the floor-area ratio set by the current zoning for the development ("density bonus"). In the event the Applicant chooses
not to use any or all of the density bonus on-site, such density bonus may be severed in the form of development rights,
pursuant to the procedures set forth in section 16-28.023 (Transfer of development rights). In the event construction of all or
a portion of the density bonus would exceed the maximum floor area ratio set forth in the City's comprehensive
development plan, if any, Applicant shall only be entitled to apply for transfer of development rights for such excess portion.
Evidence of a development exercising the density bonus on-site shall be entitled to an increase of the maximum parking
requirements of 16-36.020(2), if necessary, but only commensurate with the number of spaces required in accordance with
the density bonus granted. Evidence of a development exercising the option to increase the density on-site will only be
obligated to comply with the minimum open space requirements set by the underlying zoning district for the development.
( Ord. No. 2017-72(17-O-1542), § 1(Exh. A), 11-29-17 )
Sec. 16-36A.009. - Parking incentives.
A development in compliance with the affordability requirement shall be entitled to a reduction in the minimum parking
requirement set by Atlanta City Code Section 16-36.020(1).
(a)

Minimum Parking for Residential Uses: There will be no minimum parking requirement for a residential
development within the BeltLine Overlay District.

(b) Minimum Parking for Non-Residential Uses in a Mixed Residential Commercial Development: The
minimum parking requirement set by Atlanta City Code Section 16-36.020(1).
( Ord. No. 2017-72(17-O-1542), § 1(Exh. A), 11-29-17 )
Sec. 16-36A.010. - Application review
(a)

Priority Application Review : A development that will meet the on-site affordability requirement shall be
entitled to an expedited administrative review of the BeltLine special administrative permit ("SAP"). The SAP
will be given priority and be reviewed within 21 days of submitting a completed application and all Beltline
Design Review Committee comments must be given to the City of Atlanta Office of Zoning and Development
within 14 days.

(b)

Major Projects Meeting : A development that will meet the on-site affordability requirement shall be given
major project status and will be afforded a "Major Projects Meeting" in which representatives from all
departments that will review the development for permitting will meet with the applicant to identify potential
issues and articulate expectations and requirements for permitting.

( Ord. No. 2017-72(17-O-1542), § 1(Exh. A), 11-29-17 )
Sec. 16-36A.011. - Monitoring and enforcement.
4/10

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
546 of 808
4/23/2019

Atlanta, GA Code of Ordinances

The City of Atlanta's Office of Buildings shall enforce the affordability requirement prior to issuance of the certificate of
occupancy. The Office of Housing and Community Development shall enforce the affordability requirement after issuance of
the certificate of occupancy.
1.

Compliance report. Each development shall comply with reporting requirements set forth in the LURA, as
described in section 16-36A.006.

2.

Non-compliance. No development shall maintain its eligibility for incentives under this chapter unless a
valid LURA remains in effect and unless the development continuously meets the affordability
requirement during the entire period of the LURA. The City may take any other legal remedies allowed
under the LURA including but not limited to seeking an injunction to prevent the leasing of units that
would cause the project to exceed the number of market rate units to be leased under the LURA.

3.

Enforcement. Violations of the requirements in his chapter shall be subject to the penalties outlined in
Atlanta City Code Section 16-30.002.

( Ord. No. 2017-72(17-O-1542), § 1(Exh. A), 11-29-17 )
Sec. 16-36A.012. - Reporting.
The Office of Housing and Community Development will provide a status report every two years on the program. The
report will include the number of affordable units created pursuant to this chapter, the dollar amount of in lieu fees
collected, and the dollar amount of in lieu fees expended.
( Ord. No. 2017-72(17-O-1542), § 1(Exh. A), 11-29-17 )
Sec. 16-36A.013. - Severability.
It is declared the intention of the City of Atlanta that the provisions of any part of this chapter are severable. If any court
of competent jurisdiction shall adjudge any provision of this chapter to be invalid, such judgment shall not affect any other
provision of this chapter not specifically included in the judgment. If a court of competent jurisdiction shall adjudge invalid
the application of any provision of this chapter to a particular property, development, building or structure, such judgment
shall not affect the application of said provision to any other property. development, building or structure not specifically
included in said judgment.
( Ord. No. 2017-72(17-O-1542), § 1(Exh. A), 11-29-17 )
CHAPTER 37. - WESTSIDE AFFORDABLE WORKFORCE HOUSING OVERLAY DISTRICT

Sec. 16-37.001. - Scope of regulations.
The scope of the regulations set forth in this chapter are the regulations in the Westside Affordable Workforce Housing
Overlay District. These regulations are as follows:
1. The existing zoning map and underlying zoning regulations governing all properties within the Westside
Affordable Workforce Housing Overlay District shall remain in full force and effect. The regulations
contained within this chapter shall be overlaid upon, and shall be imposed in addition to, said existing
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zoning regulations. Except where it is otherwise explicitly provided, whenever the following overlay
regulations are at variance with said existing underlying zoning regulations, the regulations of this
chapter shall apply.
2. The provisions of this chapter shall apply to all residential rental developments of ten or more new
residential rental dwelling units in the Westside Affordable Workforce Housing Overlay District except
those residential rental developments governed by City Code Section 54-1(c) (publicly-subsidized multifamily residential property), in which case said code section shall govern the provision of affordable
housing.
3. Whenever the following regulations are at variance with historic district regulations of Part 16, Chapter
20, the more stringent regulations shall apply whereas not to impact designated historic structures or
buildings.
( Ord. No. 2017-73(17-O-1556), § 1(Exh. A), 11-29-17 )
Sec. 16-37.002. - Findings and statement of intent.
Providing a range of affordable housing choices in the Westside Affordable Workforce Housing Overlay District is a
difficult but vital objective. Housing shortages for persons of various income levels are detrimental to the public health, safety
and welfare, causing detrimental transportation, environmental, business and social consequences. The purpose of this
chapter is to increase the availability of housing choices for individuals and families earning at or below 60 percent or at or
below 80 percent of the area median income ("AMI") as calculated and published annually by the U.S. Department of Housing
and Urban Development for the Atlanta - Sandy Springs - Marietta metropolitan area.
Therefore, City policies that promote these objectives will serve to:
1. Implement the goals, policies, and objectives contained in the City's Comprehensive Development Plan;
2.

Ensure diverse housing options continue to be available for persons and/or households at or below AMI;

3. Maintain a balanced community by encouraging the finite supply of developable land to provide housing
opportunities appropriate to meet various needs and income levels;
4. Ensure the availability of housing with better access to jobs in the city and thereby promoting household
economic mobility through increased access to MARTA and other public transit;
5. Improve the opportunity for working people to elevate their economic status;
6. Encourage the construction of affordable workforce housing by offering zoning incentives for the
provision of affordable workforce housing as a portion of residential development to address both
existing and anticipated future housing needs in the Westside Affordable Workforce Housing Overlay
District;
7.

Afford developers of residential development the flexibility to meet the broad objectives of the City's
policies to assist in providing a percentage of affordable workforce housing units as a portion of
development; and

8. Provide opportunities to have on-site, privately produced, owned and managed, long-term affordable
units.
( Ord. No. 2017-73(17-O-1556), § 1(Exh. A), 11-29-17 )
Sec. 16-37.003. - De nitions.
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As used in this chapter, unless specifically stated otherwise, the following terms shall have the meanings set forth below:
1.

Actively marketed: Applicant shall coordinate with the City of Atlanta Office of Housing and Community
Development or its program designee(s) to locate and place Workforce Residents in available affordable
workforce housing units. If Applicant coordinates in writing and in a commercially reasonable manner
with the City of Atlanta Office of Housing and Community Development for a period of 60 days with
respect to any affordable workforce housing unit from the completion of such units or the vacation of
any such unit by any Workforce Resident, and despite such coordination, such unit has not been leased
to Workforce Resident then such units shall be counted towards the affordable workforce housing unit
requirement if so certified by the City of Atlanta Office of Housing and Community Development.

2.

Affordable workforce housing unit(s): A residential rental unit in the Westside Affordable Workforce
Housing Overlay District that complies with the affordability requirement in section 16-37.004.

3.

Applicant: Any person, firm, partnership, association, joint venture, corporation, or any other entity or
combination of entities or affiliated entities and any transferee of all or part of the real property at one
location, which after this chapter takes effect develops a total of ten (10) or more new residential rental
dwelling units at one location in the Westside Affordable Workforce Housing Overlay District.

4.

At one location: All real property of the Applicant in the Westside Affordable Workforce Housing Overlay
District if:
a. Such properties are contiguous at any point;
b. Such properties are separated only by a public or private right-of-way or utility corridor right-of-way,
at any point; or
c. Such properties are separated only by other real property of the Applicant which is not subject to
this chapter at the time of any building permit, site plan, and development or subdivision
application by the Applicant.

5.

LURA: A Land Use Restrictive Agreement between the City and the Applicant that shall encumber
property in a manner that will require the development and active marketing of a percentage of units as
affordable workforce housing units.

6.

Market rate unit(s): A residential rental unit that is not an affordable workforce housing unit.

7.

Workforce Resident: The person or persons occupying an affordable workforce housing unit earning in
the aggregate no more than 80 percent of the Area Medium Income ("AMI") for the Atlanta-Sandy
Springs-Marietta area, as published by the United States Department of Housing and Urban
Development ("HUD") or no more than 60 percent AMI depending on the applicable affordability
requirement below. The published income limits will be adjusted by household size. The income limits
and rent limits will be adjusted annually according to the HUD published limits.

( Ord. No. 2017-73(17-O-1556), § 1(Exh. A), 11-29-17 )
Sec. 16-37.004. - On-site a�ordability requirement.
All improvement of real property in the Westside Affordable Workforce Housing Overlay District, regardless of the
number of parcels, upon which ten or more new residential rental dwelling units will be constructed at one location, shall
comply with the applicable affordability requirement set forth below. The affordability requirement shall apply for the greater
of 20 years from the date of the issuance of the certificate of occupancy; or such longer period from the date of the issuance
of the certificate of occupancy, as permitted by state law at the time of the issuance of the building permit. The affordable
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workforce housing units shall be substantially similar in construction and appearance (e.g., square footage, type and brand of
appliances, materials used for countertops, flooring, etc.) to the market rate units, and shall not be in isolated areas in the
development, but shall be interspersed among market rate units. The number of bedrooms in the Affordable Workforce
Housing Units (e.g. 1 bedroom, 2 bedroom, 3 bedroom) shall be proportionate to the number of bedrooms in the market rate
units.
(1) At least 15 percent of the total residential rental units shall be actively marketed for lease to households
having an income, as certified by the prospective tenant(s) at the time of execution of the applicable
lease agreement, that does not exceed 80 percent AMI for the family size having the same number of
persons as the subject household for the Atlanta-Sandy Springs-Marietta, Georgia HUD Metro Fair Market
Rent Area (as published by HUD as of the date of the tenant's application). The monthly rent amount (not
including utilities and mandatory fees) for each affordable workforce housing unit shall be no more than
30 percent of the household's monthly gross income as published periodically by HUD; or
(2)

At least ten percent of the total residential rental units shall be actively marketed for lease to households
having an income, as certified by the prospective tenant(s) at the time of execution of the applicable
lease agreement, that does not exceed 60 percent of the AMI for the family size having the same number
of persons as the subject household for the Atlanta-Sandy Springs-Marietta, Georgia HUD Metro Fair
Market Rent Area (as published by HUD as of the date of the tenant's application). The monthly rent
amount (not including utilities and mandatory fees) for each affordable workforce housing unit shall be
no more than 30 percent of the household's monthly gross income as published periodically by HUD.

Units actively marketed for lease in accordance with the terms of the LURA shall be considered to be in compliance with
the requirements of this Chapter 37.
( Ord. No. 2017-73(17-O-1556), § 1(Exh. A), 11-29-17 )
Sec. 16-37.005. - Plans to conform.
Upon the face of the permit plans, and as a condition of the special administrative permit and/or building permit for
improvement of real property subject to the affordability requirement, the Applicant shall acknowledge by signature, for itself
its successors and assigns on the permit plans, that it will satisfy the requirements of 16.37.004 or 16-37.007 and certify
which floorplans to be built within the property will be the affordable units and the number of units to be designated
affordable within each floorplan type.
( Ord. No. 2017-73(17-O-1556), § 1(Exh. A), 11-29-17 )
Sec. 16-37.006. - Certi cate of occupancy.
Unless Applicant satisfies the requirements of 16-37.007, the following requirements shall apply:
1.

Concurrency. Applicant shall use best efforts to develop affordable workforce housing unit(s)
concurrently with market rate units; and

2.

LURA. No temporary or final certificate of occupancy shall be issued until a LURA in the form provided by
the City is recorded in the county real estate records where the property lies and a recorded copy is
affixed to the application for certificate of occupancy.

( Ord. No. 2017-73(17-O-1556), § 1(Exh. A), 11-29-17 )
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Sec. 16-37.007. - In-lieu option.
In lieu of compliance with the on-site affordability requirement, the Applicant may elect to pay an in-lieu fee to the City to
be deposited into the Westside Affordable Workforce Housing In-Lieu Fee Trust Fund prior to issuance of a building permit.
In-lieu fees are a public record and calculated yearly to reflect the current market. Rates will be published and made available
on the City of Atlanta Department of City Planning website no later than June 1 of each year and will be effective July 1 of that
same year. The in-lieu fees plus administrative costs are based on the approximate cost of construction of replacement
affordable workforce housing units not built on-site.
( Ord. No. 2017-73(17-O-1556), § 1(Exh. A), 11-29-17 )
Sec. 16-37.008. - Density bonus.
A development in compliance with the affordability requirement shall be entitled to a 15 percent floor-area ratio increase
above the floor-area ratio set by the current zoning for the development ("density bonus"). In the event the Applicant chooses
not to use any or all of the density bonus on-site, such density bonus may be severed in the form of development rights,
pursuant to the procedures set forth in section 16-28.023 (Transfer of development rights). In the event construction of all or
a portion of the density bonus would exceed the maximum floor area ratio set forth in the City's comprehensive
development plan, if any, Applicant shall only be entitled to apply for transfer of development rights for such excess portion.
Evidence of a development exercising the density bonus on-site shall be entitled to an increase of the maximum parking
requirements of 16-36.020(2), if necessary, but only commensurate with the number of spaces required in accordance with
the density bonus granted. Evidence of a development exercising the option to increase the density on-site will only be
obligated to comply with the minimum open space requirements set by the underlying zoning district for the development.
( Ord. No. 2017-73(17-O-1556), § 1(Exh. A), 11-29-17 )
Sec. 16-37.009. - Parking incentives.
A development in compliance with the affordability requirement shall be entitled to a reduction in the minimum parking
requirement set by the underlying zoning district for the development.
(a) Minimum Parking for Residential Uses: There will be no minimum parking requirement for a residential
development within the Westside Affordable Workforce Housing Overlay District.
(b) Minimum Parking for Non-Residential Uses in a Mixed Residential Commercial Development: The
minimum parking requirement set by the underlying zoning for the development will be reduced by 25
percent.
( Ord. No. 2017-73(17-O-1556), § 1(Exh. A), 11-29-17 )
Sec. 16-37.010. - Application review.
(a)

Priority Application Review: A development that will meet the on-site affordability requirement shall be
entitled to an expedited administrative review of the special administrative permit ("SAP"). The SAP will be
given priority and be reviewed within 21 days.

(b)

Major Projects Meeting: A development in compliance with the on-site affordability requirement shall be given
major project status and will be afforded a "Major Projects Meeting" in which representatives from all
departments that will review the development for permitting will meet with the applicant to identify potential
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issues and articulate expectations and requirements for permitting.
( Ord. No. 2017-73(17-O-1556), § 1(Exh. A), 11-29-17 )
Sec. 16-37.011. - Monitoring and enforcement.
The City of Atlanta's Office of Buildings shall enforce the affordability requirement prior to issuance of the certificate of
occupancy. The Office of Housing and Community Development shall enforce the affordability requirement after issuance of
the certificate of occupancy.
1.

Compliance report. Each development shall comply with reporting requirements set forth in the LURA, as
described in section 16-37.006.

2.

Non-compliance. No development shall maintain its eligibility for incentives under this chapter unless a
valid LURA remains in effect and unless the development continuously meets the affordability
requirement during the entire period of the LURA. The City may take any other legal remedies allowed
under the LURA including but not limited to seeking an injunction to prevent the leasing of units that
would cause the project to exceed the number of Market Rate units to be leased under the LURA.

3.

Enforcement. Violations of the requirements in his chapter shall be subject to the penalties outlined in
Atlanta City Code Section 16-30.002.

( Ord. No. 2017-73(17-O-1556), § 1(Exh. A), 11-29-17 )
Sec. 16-37.012. - Reporting.
The Office of Housing and Community Development will provide a status report every two years on the program. The
report will include the number of affordable units created pursuant to this chapter, the dollar amount of in lieu fees
collected, and the dollar amount of in lieu fees expended.
( Ord. No. 2017-73(17-O-1556), § 1(Exh. A), 11-29-17 )
Sec. 16-37.013. - Severability.
It is declared the intention of the City of Atlanta that the provisions of any part of this chapter are severable. If any court
of competent jurisdiction shall adjudge any provision of this chapter to be invalid, such judgment shall not affect any other
provision of this chapter not specifically included in the judgment. If a court of competent jurisdiction shall adjudge invalid
the application of any provision of this chapter to a particular property, development, building or structure, such judgment
shall not affect the application of said provision to any other property, development, building or structure not specifically
included in said judgment.
( Ord. No. 2017-73(17-O-1556), § 1(Exh. A), 11-29-17 )
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Sec. 27.147. Determination of Use Categories
and Subcategories

b. Two-Household
Two principal dwelling units on a single lot.

a.

c.

Sec. 27.147

b.

The community development director is authorized to classify uses on the basis of the use
category, subcategory and specific use type
descriptions of this article.
When a use cannot be reasonably classified into
a use category, subcategory or specific use type,
or appears to fit into multiple categories, subcategories or specific use types, the community
development director is authorized to determine
the most similar and thus most appropriate use
category, subcategory or specific use type based
on the actual or projected characteristics of the
principal use or activity in relationship to the use
category, subcategory and specific use type descriptions provided in this article. In making such
determinations, the community development
director shall consider:
1. The types of activities that typically occur in
conjunction with the use;
2. The types of equipment and processes to be
used;
3. The existence, number and frequency of residents, customers or employees;
4. Parking demands or the use; and
5. Other factors deemed relevant to a use determination.

c.

If a use can reasonably be classified in multiple
categories, subcategories or specific use types,
the community development director is authorized to categorize each use in the category,
subcategory or specific use type that provides
the most exact, narrowest and appropriate “fit.”

DIVIsIon 7-4. REsIDEnTIAL UsEs
Division 7-4

The residential use category includes uses that provide for long-term residential occupancy by individual
households or by groups of people.

Sec. 27.148. Household Living
Sec. 27.148

Household living is residential occupancy of a
dwelling unit by a single household, including,
single household, two-household, three-household,
4+-household and live-work uses.
a.

Single-Household
One principal dwelling unit on a single lot, which
may also include an accessory dwelling unit in the
form of a secondary suite or backyard cottage, if
allowed by the subject zoning district.

Three-Household
Three principal dwelling units on a single lot.

d. Four+-Household
Four or more principal dwelling units on a single
lot. Four+-household uses may be subject to the
supplemental workforce housing regulations of
Sec. 27.148-f.
e.

Live-Work
A building or space within a building used jointly
for residential and nonresidential uses allowed
within the subject zoning district.

f.

Workforce Housing
1. Mandatory Minimum
Whenever the city approves a special land
use permit for or the rezoning of property,
and such property is subsequently developed with a residential housing project, the
developer shall be required to restrict at least
10% of the dwelling units in the residential
housing project as workforce housing.
2. Density
Workforce housing units provided to meet
mandatory requirements or incentive-based
workforce housing provisions shall not be
counted as dwelling units for purpose of
calculating the maximum allowable density
allowed on the subject property,
3. Required Agreements
Workforce housing units provided to meet
mandatory minimum requirements or qualify
for workforce housing incentives shall be restricted for occupancy as workforce housing
units for at least 20 years. Deed restrictions
or other binding agreements governing the
design, location and restricted occupancy of
workforce housing units shall be provided in
a form approved by the city attorney.

Sec. 27.149. Group Living
Sec. 27.149

Group living is residential occupancy of a building
or any portion of a building by a group other than
a household. Tenancy is arranged on a long-term
(at least 30-day) basis. Buildings or spaces occupied
by group living uses contain individual rooms with
private or shared bathroom facilities and may also
contain shared kitchen facilities, and/or common
dining and living areas for residents. Residents may
or may not receive any combination of care, training,
or treatment, but those receiving such services shall
reside at the site.

Brookhaven Zoning Ordinance – November 28, 2018
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West's Code of Georgia Annotated
Title 44. Property
Chapter 7. Landlord and Tenant
Article 1. In General
Ga. Code Ann., § 44-7-19
§ 44-7-19. Regulation of rents
Currentness
No county or municipal corporation may enact, maintain, or enforce any ordinance or resolution which would regulate in
any way the amount of rent to be charged for privately owned, single-family or multiple-unit residential rental property.
This Code section shall not be construed as prohibiting any county or municipal corporation, or any authority created by
a county or municipal corporation for that purpose, from regulating in any way property belonging to such county, such
municipal corporation, or such authority from entering into any agreements with private persons, which agreements
regulate the amount of rent to be charged for such rental properties.

Credits
Laws 1984, p. 1079, § 1.

Ga. Code Ann., § 44-7-19, GA ST § 44-7-19
The statutes and Constitution are current through Act 24 of the 2019 legislative session. The statutes are subject to
changes by the Georgia Code Commission.
End of Document
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I.

WHAT IS A CONDOMINIUM?
The condominium is a form of legal ownership of real estate and does not refer to

a particular type of physical structure. Black’s Law Dictionary defines “condominium” as
a “single real-estate unit in a multi-unit development in which a person has both separate
ownership of a unit and a common interest, along with the development’s other owners,
in the common areas.”1 Most real property law in the United States is rooted in English
common law. Condominiums have a different historical context. The term “condominium”
is derived from the Latin words “com” meaning “together” and “dominium” meaning “right
2

of ownership.” Historians do not agree on the ancient origin of condominiums with some
tracing the origins back to Roman Laws, some to Hebraic law, and others to practices in
the Middle Ages in European countries.3
The condominium concept has a long history dating back centuries in international
law. In this context, “condominium” refers to territory that is governed by two or more
countries who have formally agreed to share duties of the shared territory. One of the
oldest surviving condominiums is Pheasant Island,4 which is an island less than one acre
in size located on the Bidasoa River in Basque Country between northern France and
southern Spain near the Cantabrian Sea. The Treaty of 1659 established Pheasant
Island as a condominium.5 Under the terms of the Treaty, France administers Pheasant

1

BLACK’S LAW DICTIONARY (10th ed. 2014).
MERRIAM-WEBSTER DICTIONARY, https://www.merriam-webster.com/dictionary/condominium.
3
See GARY A. POLIAKOFF, THE LAW OF CONDOMINIUM OPERATIONS §1:06 (1988).
4
See Frank Jacobs, THE WORLD’S MOST EXCLUSIVE CONDOMINIUM, N.Y. Times, Jan. 23, 2012,
https://opinionator.blogs.nytimes.com/2012/01/23/the-worlds-most-exclusive-condominium/?_r=0.
5
See id.
2
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Island for six months a year and Spain for the other six.6 For over 350 years since the
Treaty’s adoption, the island has passed back and forth over 700 times between the two
countries.7 This particular condominium has operated like a modern day time-share.
Other examples of condominiums under international law include the International Space
Station, a portion of the Moselle River shared by Luxembourg and Germany, and parts of
the Gulf of Fonseca shared by El Salvador, Honduras and Nicaragua. Condominiums
have been proposed in recent times as potential solutions for the administration of
Gibraltar, Jerusalem, and Northern Island.
The historical nexus between condominiums in international law and real estate
law is somewhat unclear. Several European countries enacted legislation in the early
twentieth century that resembles the form of the modern American condominium where
a parcel has separate ownership of units and a majority of the owners have authority to
bind all the owners.8 The Commonwealth of Puerto Rico enacted the first modern
condominium law in the United States in 1958 following the adoption of similar legislation
in several Latin American countries. The Puerto Rican statute utilized the term “horizontal
property regime” rather than “condominium.”

A young lawyer in Salt Lake City named

Keith Romney, cousin to former presidential candidate and current senator Mitt Romney,
coined the term “condominium” in crafting Utah’s statute to authorize the first
“condominium” statute in the United States in the early 1960s.9 In 1961, Congress
enacted a provision in the National Housing Act authorizing the Federal Housing Authority
6

See id.
See id.
8
See GARY A. POLIAKOFF, THE LAW OF CONDOMINIUM OPERATIONS §1:06 (1988).
9
See Laurence Putnam, ORIGINS OF THE CONDOMINIUM, Condominium Nation, July 2013,
http://www.condopedia.com/wiki/Origins_of_the_Condominium.
7
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to insure mortgages on condominiums, which led to a vast increase in the capital available
for condominiums and to condominium laws in every state by 1969.10
Georgia’s initial condominium statute was the Apartment Ownership Act of 1963.
In 1975, the Georgia legislature adopted the Georgia Condominium Act (“GCA”).11 The
GCA provides that a condominium may be comprised of “any real property and any
interest in real property, including, without limitation, parcels of air space.”12 In Georgia,
like many other states, developers have utilized the condominium form of ownership to
create separate units of ownership within a single parcel in a variety of real property
interests, including traditional residential high-rise buildings as well as other forms of real
property, such as parking spaces in a parking deck, components in a mixed-use
development, and boat slips in a dock.
II.

WHAT IS A MASTER CONDOMINIUM?
A master condominium is a relatively new type of a condominium legal structure.

An amendment to the GCA first recognized and defined master condominiums in 2007.13
A master condominium is merely a condominium structure which permits units within that
structure to be submitted to one or more separate condominiums. The GCA defines a
“master condominium” as “a condominium in which the condominium instruments permit
one or more of the units to constitute a subcondominium.”14 A “subcondominium” is
defined in the GCA as “property consisting of a unit of an existing condominium lawfully

10

See, Poliakoff, supra note 8, §1:09.
See O.C.G.A. § 44-3-70, et seq.
12
O.C.G.A. § 44-3-71(25).
13
See 2006 Ga. H.B. 383 § 1.
14
O.C.G.A § 44-3-71(19.1).
11
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submitted under [the GCA] by the recordation of separate condominium instruments
pursuant to [the GCA].”15

A master condominium structure is simply a structure that

permits the creation of condominiums inside an existing condominium.
An example of a common master condominium is a vertical mixed-use structure
such as the following:

Ø 200 Residences

Ø 2 Office Floors
Ø4 Retail Spaces

15

O.C.G.A. § 44-3-71(26.2).
4
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The building above consists of three master condominium units: a residential master unit;
an office master unit; and a retail master unit. The common elements of the master
condominium in the example above include any space not located within the defined
boundaries of the three master units, which may include items such as exterior
landscaping, loading docks, the roof, mechanical rooms, and other infrastructure facilities
serving more than one master unit.

The condominium instruments for the master

condominium provide that the owner of a master unit has the right to submit the master
unit to a separate subcondominium. For example, the owner of the residential master
unit may submit it to a subcondominium composed of individually owned residential
subunits and common elements. The common elements of the subcondominium would
include all the portions of the residential master unit not constituting subunits but
constituting part of the residential master unit or limited common elements assigned to
the residential master unit in the master condominium, such as the hallways and
elevators.
III.

WHY USE A MASTER CONDOMINIUM?
A master condominium structure is not appropriate for every mixed-use

development.

However, as discussed below, there are certain situations that lend

themselves to the application of a master condominium structure.
A.

Describing Property Boundaries
In a vertical mixed-use building, the parcels of ownership do not typically fall into

clean boxes that are easily described by metes and bounds descriptions. Describing
parcels of airspace in a vertical structure is a challenging task for a surveyor, particularly

5
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when the parcels are not simple boxes. A master condominium structure provides an
alternative means of describing the larger parcels of ownership.
Under the GCA, the boundaries of a condominium unit are established by graphical
floor plans prepared by an architect or engineer and a description of the vertical and
horizontal boundaries in the declaration of condominium.16 This means that a surveyor
does not have to attempt the difficult task of describing pockets of airspace by metes and
bounds descriptions set off by elevation levels. A master condominium structure provides
an alternative means of describing the larger parcels of ownership as master
condominium units, whose boundaries are delineated in architectural plans and
descriptions of horizontal and vertical boundaries in the declaration. The owner of a
master unit then has the right to submit the master unit to a separate subcondominium.
B.

Alternative to Subdivision Regulations
The GCA provides that the creation of units within a condominium does not

constitute a subdivision of property that must comply with applicable subdivisions laws
and regulations. Specifically, the GCA states that “[n]o zoning, subdivision, building code,
or other real estate use law, ordinance, or regulation shall prohibit the condominium form
of ownership or impose any requirement upon a condominium which it does not impose
upon a physically identical development under a different form of ownership.”17

This

provision of the GCA permits a developer to create vertical and/or horizontal units of

16
17

See O.C.G.A. §§ 44-3-73, 44-3-77(a)(4), 44-3-83(b).
O.C.G.A. § 44-3-114(a).
6
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ownership that may not otherwise be permissible under applicable zoning or subdivision
laws and regulations if the developer subdivides the parcel into separate smaller parcels.
For example, a developer may own a large parcel which the developer desires to
utilize for the construction of separate residential, office, and hotel towers. The developer
may need to obtain separate financing for each tower in order to develop the project. In
such a situation, construction lenders will likely require that each tower have a separate
ownership entity. The developer must comply with the applicable local subdivision laws
and regulations if the developer divides the large parcel into three separate parcels. If
such a subdivision is not permitted under the applicable subdivisions laws and
regulations, the developer alternatively can submit the parcel to a master condominium
divided into three separate master condominium units18, each of which the developer can
subsequently submit to a subcondominium. Under the GCA, the local subdivision laws
and regulations are not applicable to the creation of the master units within the larger
parcel.
C.

Alternative Method of Allocating Control
The GCA provides that votes in a condominium association must be allocated by

“percentage, fraction, formula, or any other method which indicates the relative voting
power allocated to each unit.”19

The GCA also provides that if more than fifty percent

(50%) of the votes in a condominium association pertain to less than twenty-five percent
(25%) of the units, then in any case where a majority vote is required such majority shall

18

Each condominium must contain common elements. See O.C.G.A. § 44-3-71(7). The common
elements in this master condominium may include commonly shared internal driveways or exterior
landscaped areas.
19
O.C.G.A § 44-3-79(a).
7
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be deemed to include, in addition to the specified majority of votes, assent by a majority
of the condominium units.20

The GCA does not expressly provide that votes in a

condominium association must be allocated on a reasonable basis and no Georgia court
has expressly addressed the issue. However, the GCA does seem to contemplate such
a standard.
The most common methods of allocating votes in a condominium association
allocate a single vote to each unit or weighted votes based on the size of each unit.
Allocating votes based on either of these methods in a mixed-use development where the
majority of the space is utilized for individual residences results in the residential interests
holding a majority of the votes in the association. Potential purchasers of commercial
space in a mixed-use development are not inclined to acquire such space in a
condominium controlled by residential unit owners who may not be sympathetic to the
concerns of commercial operators.
The votes in a master condominium can be allocated based on one vote for each
master unit. The commercial interests in a mixed-use development can hold a majority
of the votes in the master condominium if all the residences are situated within a single
master unit and the commercial space is situated into more than one master unit. Such
a structure is generally more palatable to potential purchasers of commercial space in a
mixed-use development.

20

See O.C.G.A. § 44-3-79(d).
8
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IV.

ISSUES TO CONSIDER IN REVIEWING COMMERCIAL OR MIXED-USE
CONDOMINIUM DOCUMENTS.
The general structure of the governing instruments for all condominiums is

somewhat similar, with provisions addressing unit boundaries, common elements, limited
common elements, assessments, insurance, architectural structures, use restrictions,
maintenance obligations, dispute resolution, casualties, allocations of votes, and other
typical provisions. However, condominiums involving commercial or mixed-uses tend to
have a greater degree of complexity and warrant a greater degree of scrutiny by attorneys
representing potential owners, lenders, and lessees in such condominiums.
Below is a list of some of the significant issues that an attorney should take into
consideration in reviewing condominium documents for mixed-use or commercial
developments:
A.

Maintenance Concerns.
1.

Who pays for the maintenance of the roof in a vertical mixed-use building
– everybody under the roof or just the owner directly under the roof?

2.

Who maintains the exterior skin of the building - each unit owner or the
condominium association?

3.

How are the parking areas allocated, controlled, and maintained?

4.

Who maintains the pedestrian and vehicular access areas?

5.

To what extent does the association have the right to inspect each unit
and take corrective action if an owner fails to fulfill its maintenance
obligations?

6.

Does an owner have self-help rights if the association fails to fulfill its
maintenance obligations?

7.

Are the owners or association obligated to comply with a designated
maintenance standard?

9
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B.

C.

D.

E.

Restrictive Covenants.
1.

What types of uses are permitted and what types are prohibited?

2.

Are the areas intended for residential uses permitted to be converted to
commercial uses in the future?

3.

How are the potential negative effects of each use in a mixed-use
building vis-à-vis the other uses addressed?

4.

Are there any noise or sound limitations?

Zoning Issues.
1.

How is the FAR (Floor Area Ratio), if applicable, in the project allocated
among the units?

2.

Who is any excess FAR allocated among the units?

3.

What procedures and approvals are necessary if an owner desires a
variance or rezoning?

Architectural Controls.
1.

Is there an architectural control body that must approve and review
changes and improvements? If so, what items require approval?

2.

How is exterior signage controlled?

3.

Are there mechanisms to accommodate the need for uses in a mixeduse development to change over time without negatively impacting the
other uses?

4.

Are there restrictions on the items that may be placed on balconies or
patios?

Insurance.
1.

What coverage is the association obligated to obtain?

2.

How are the costs of insurance allocated?

3.

Is the unit owner required to maintain any specific insurance coverage?

4.

What, if any, additional liability insurance coverage does the association
require for units having certain uses, such as valet parking or facilities
serving alcohol?

10
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F.

G.

V.

Votes and Decision Making.
1.

How are votes allocated among the owners?

2.

How is the board of directors elected?

3.

What decisions are reserved to the owners and what decisions are
reserved to the board?

4.

Do certain decisions require unanimous consent or the consent of a
super-majority?

5.

What are the requirements to amend the condominium instruments?

Assessments.
1.

How are the assessments apportioned among the owners?

2.

What expenses are subject to specific assessments?

3.

What is the procedure for adopting the budget?

4.

Are there any limitations on increases in the annual budget?

5.

Are there any requirements to pay any initiation fee or capital
contribution?

WHAT IS A LEASEHOLD CONDOMINIUM?
A leasehold condominium is a condominium in which each unit owner owns an

estate for years or leasehold estate in the owner’s unit or in the property in which the unit
is situated or both.21 A declarant holding a ground leasehold interest in a property can
create a leasehold condominium by submitting the leasehold interest to a condominium
and thereby creating the right to separately convey the leasehold interest in the units to
separate purchasers.

21

See O.C.G.A. § 44-3-71(18).
11
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Section 44-3-86 of the GCA specifically addresses leasehold condominiums.
Among the specific provisions in the GCA that apply uniquely to leasehold condominiums
are the following:
(1)

After the recording of the declaration, no lessor who executed the
declaration has any right or power to terminate all or any part of the
leasehold interest of any unit owner so long as the condominium exists.

(2)

If provided for in the condominium instruments, the obligation of each unit
owner to pay rents and any other amounts under the ground lease to any
lessor is secured by a lien upon the condominium unit of the unit owner.
The lien is superior to all other liens and encumbrances on that
condominium unit except liens for ad valorem taxes; and any other lien or
encumbrance which the condominium instruments provide shall be superior
thereto. The lien may be foreclosed by action, judgment, and foreclosure in
the same manner as is provided for any other lien for the improvement of
real property.

(3)

Unless otherwise provided in the condominium instruments, no unit owner
is obligated to pay any amount in excess of the rents due and payable under
any underlying lease multiplied by the percentage or other proportion of the
unit owner's liability for the rents as set forth in the declaration.

Fannie Mae and other federal agency guidelines disfavor providing conventional
residential financing to purchasers of residential units in a leasehold condominium. For
this reason and others, few leasehold condominiums exist in Georgia.

12
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VI.

WHAT IS A SUFFICIENT LEGAL DESCRIPTION OF A CONDOMINIUM UNIT?
Attorneys unfamiliar with condominiums sometimes take somewhat creative and

lengthy approaches attempting to craft sufficient legal descriptions for a condominium
unit. The GCA provides a succinct resolution. Section 44-3-73 of the GCA states the
following:
[N]o description of a condominium unit located thereon shall be deemed vague,
uncertain, or otherwise insufficient if it sets forth the identifying number of that unit,
the name of the condominium, the name of the county or counties in which the
condominium is located, and the deed book and page number where the first page
of the declaration is recorded. Any such description shall be deemed to include
the undivided interest in the common elements appertaining to such unit even if
such interest is not stated or referred to in the description.
Below is an example of a legally sufficient description of a condominium unit:
ALL THAT TRACT OR PARCEL OF LAND lying and being in Land Lot 20 of the
18th District, City of Atlanta, Fulton County, Georgia, and being more particularly
described as follows:
Condominium Unit # 17 of the Five Stripes Condominium, as more particularly
described and delineated in the Declaration of Condominium for Five Stripes
Condominium, recorded on December 8, 2018 in Deed Book 20, Page 18, et seq.,
Fulton County, Georgia records, as amended.
The legal description does not need to contain references to the condominium plat or floor
plans. The recording information for the plat and floor plans will be referenced in the
recorded declaration of condominium.

13
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VII.

DOES THE CONDOMINIUM ACT CONTAIN ANY CONSUMER PROTECTION
PROVISIONS
AND
DO
THEY
APPLY
TO
NON-RESIDENTIAL
TRANSACTIONS?
The GCA contains limited consumer protection provisions. Section 44-3-109 the

GCA requires a seller of a condominium unit to provide to a purchaser a disclosure
package, which includes the following items:
(1)

A copy of the floor plans;

(2)

A copy of the declaration and each amendment thereto;

(3)

A copy of the articles of incorporation and bylaws of the association and
each amendment to either;

(4)

A copy of any ground lease or other underlying lease of all or any part of
the condominium;

(5)

A copy of every management, maintenance, and other contract for the
management and operation of either the association, the condominium, or
the facilities to be used by the unit owners having a term in excess of one
year; contracts renewable without the consent of the association shall be
deemed to have a term in excess of one year;

(6)

The estimated or actual operating budget for the condominium for the
current year;

(7)

A copy of any lease for recreational or other facilities that will or may be
used by unit owners in common with any other person;

(8)

A copy of a statement setting forth the extent of and conditions or limitations
applicable to the declarant's commitment to build and submit additional
units, additional recreational or other facilities, or additional property; and

(9)

If the unit is part of a conversion condominium, a statement by the declarant,
based on a report prepared by an independent, registered architect or
engineer.

The purchaser has seven days after receipt of the disclosure items to terminate the
purchase agreement and receive back any deposit.

14
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The GCA further requires sellers to include certain disclosure statements in
purchase agreements.

Specifically, the GCA mandates the following disclosures in

boldface type or capital letters:
(1)

For all condominiums - “THIS CONTRACT IS VOIDABLE BY BUYER
UNTIL AT LEAST SEVEN DAYS AFTER ALL OF THE ITEMS REQUIRED
UNDER CODE SECTION 44-3-111 OF THE 'GEORGIA CONDOMINIUM
ACT' TO BE DELIVERED TO BUYER HAVE BEEN RECEIVED BY
BUYER. THE ITEMS SO REQUIRED ARE: (1) A FLOOR PLAN OF THE
UNIT, (2) THE DECLARATION AND AMENDMENTS THERETO, (3) THE
ASSOCIATION'S ARTICLES OF INCORPORATION AND BYLAWS AND
AMENDMENTS THERETO, (4) ANY GROUND LEASE, (5) ANY
MANAGEMENT CONTRACT HAVING A TERM IN EXCESS OF ONE
YEAR, (6) THE ESTIMATED OR ACTUAL BUDGET FOR THE
CONDOMINIUM, (7) ANY LEASE OF RECREATIONAL OR OTHER
FACILITIES THAT WILL BE USED ONLY BY THE UNIT OWNERS, (8)
ANY LEASE OF RECREATIONAL OR OTHER FACILITIES THAT WILL
OR MAY BE USED BY THE UNIT OWNERS WITH OTHERS, (9) A
STATEMENT SETTING FORTH THE EXTENT OF THE SELLER'S
COMMITMENT TO BUILD OR SUBMIT ADDITIONAL UNITS,
ADDITIONAL RECREATIONAL OR OTHER FACILITIES, OR
ADDITIONAL PROPERTY, AND (10) IF THIS CONTRACT APPLIES TO A
CONDOMINIUM UNIT WHICH IS PART OF A CONVERSION
CONDOMINIUM, A STATEMENT DESCRIBING THE CONDITION OF
CERTAIN COMPONENTS AND SYSTEMS, A STATEMENT REGARDING
THE EXPECTED USEFUL LIFE OF CERTAIN COMPONENTS AND
SYSTEMS, AND CERTAIN INFORMATION REGARDING ANY NOTICES
OF VIOLATIONS OF COUNTY OR MUNICIPAL REGULATIONS. A
DATED, WRITTEN ACKNOWLEDGMENT OF RECEIPT OF ALL SAID
ITEMS SIGNED BY THE BUYER SHALL BE PRIMA-FACIE EVIDENCE
OF THE DATE OF DELIVERY OF SAID ITEM.”

(2)

For all condominiums - “ORAL REPRESENTATIONS CANNOT BE
RELIED UPON AS CORRECTLY STATING THE REPRESENTATIONS
OF THE SELLER. FOR CORRECT REPRESENTATIONS, REFERENCE
SHOULD BE MADE TO THIS CONTRACT AND THE DOCUMENTS
REQUIRED BY CODE SECTION 44-3-111 OF THE 'GEORGIA
CONDOMINIUM ACT' TO BE FURNISHED BY A SELLER TO A BUYER.”

(3)

For leasehold condominiums – “ORAL REPRESENTATIONS CANNOT BE
RELIED UPON AS CORRECTLY STATING THE REPRESENTATIONS
OF THE SELLER. FOR CORRECT REPRESENTATIONS, REFERENCE
SHOULD BE MADE TO THIS CONTRACT AND THE DOCUMENTS

15
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REQUIRED BY CODE SECTION 44-3-111 OF THE GEORGIA
CONDOMINIUM ACT' TO BE FURNISHED BY A SELLER TO A BUYER.”;
(4)

For expandable condominiums - “THIS CONTRACT APPLIES TO A
CONDOMINIUM UNIT WHICH IS PART OF AN EXPANDABLE
CONDOMINIUM.”

(5)

For leasehold condominiums - “THIS CONTRACT IS FOR THE
TRANSFER OF A CONDOMINIUM UNIT SUBJECT TO A LEASE THAT
EXPIRES
, AND THE LESSEE'S INTEREST WILL TERMINATE
UPON EXPIRATION OF THE LEASE.”

(6)

For a unit where the seller will not obtain a certificate of occupancy prior to
closing - “THE SELLER IS NOT OBLIGATED TO OBTAIN A CERTIFICATE
OF OCCUPANCY BEFORE CONVEYANCE OF THE UNIT TO THE
BUYER. THE LACK OF A CERTIFICATE OF OCCUPANCY SHALL NOT
EXCUSE THE BUYER FROM ANY OBLIGATION TO PAY
ASSESSMENTS TO THE ASSOCIATION.”

(7)

For a conversion condominium - “THIS CONTRACT APPLIES TO A
CONDOMINIUM UNIT WHICH IS PART OF A CONVERSION
CONDOMINIUM.”

(8)

For a unit sold subject to a lease - “THESE CONDOMINIUM UNITS WILL
BE TRANSFERRED SUBJECT TO A LEASE.”

The GCA also requires the following disclosures on any sales brochure:
“ORAL REPRESENTATIONS CANNOT BE RELIED UPON AS CORRECTLY
STATING REPRESENTATIONS OF THE SELLER. FOR CORRECT
REPRESENTATIONS, REFERENCE SHOULD BE MADE TO THIS
BROCHURE AND TO THE DOCUMENTS REQUIRED BY CODE SECTION 443-111 OF THE 'GEORGIA CONDOMINIUM ACT' TO BE FURNISHED BY THE
SELLER TO A BUYER.”
The other significant consumer protection provision in the GCA relates to deposits or
other payments made by a purchaser prior to closing. Section 44-3-112 of the GCA
requires any deposit or other payment (which may include a payment for any upgrade or
change order) remain in an escrow account until closing. There is an exception to this
requirement if the purchase price is at least $150,000. In such circumstances, the seller
may withdraw funds in excess of 1 percent of the purchase price if the seller uses the
16
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funds in the “actual construction and development of the condominium property.” The
seller cannot use the funds for real estate commissions, expenses of real estate
licensees, or advertising purposes. Any contract which permits use of the advance
payments for these purposes must include the following additional disclosure on the first
page of the contract:
ANY PAYMENT IN EXCESS OF 1 PERCENT OF THE PURCHASE PRICE MADE
TO THE SELLER PRIOR TO CLOSING PURSUANT TO THIS CONTRACT MAY
BE USED FOR CONSTRUCTION PURPOSES BY THE SELLER.
All of the above consumer protections only apply to transactions for the “first bona
fide sale of each residential condominium unit for residential occupancy by the buyer, any
member of the buyer's family, or any employee of the buyer.” These protections do not
apply to any resale of a residential unit, any commercial unit, or unit purchasers who are
investors and do not intend to reside in the unit.
VIII.

WHAT REQUIREMENTS APPLY TO THE CONVERSION OF AN EXISTING
PROPERTY WITH TENANTS TO A CONDOMINIUM?
The GCA obligates the declarant of a conversion condominium to provide a notice

of the intended conversion of the property to a condominium to existing tenants.22 The
declarant must deliver the notice at least 120 days prior to the date that the declarant will
require the tenant to vacate and the tenant can extend the remaining lease term to the
23

end of the 120 day period if the term expires prior to such time.

No later than 60 days

after delivery of the notice of the intended conversion to the tenants, the declarant must
deliver to each tenant an offer to convey the unit at a specified price and on specific

22
23

See O.C.G.A. § 44-3-87.
See id.
17
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terms.

24

If the tenant does not accept the offer, the declarant cannot convey the unit in

the 120 days following the delivery of the sale offer at a price or at terms more favorable
to the second offeree than the price or terms offered to the tenant without first delivering
the sale offer to the tenant.

25

The above described provisions do not apply to commercial condominiums. The
GCA narrowly defines a conversion condominium as a “condominium all or part of which
may be used for residential purposes, which condominium contains any building or
portion thereof that at any time before the recording of the declaration was occupied
wholly or partially by persons other than persons who, at the time of the recording, had
contractual rights to acquire one or more units within the condominium.”26
IX.

IS A CONDOMINIUM ASSOCIATION OBLIGATED TO PROVIDE AN
ESTOPPEL CERTIFICATE?
Most declarations of condominium do not obligate a condominium association to

provide a comprehensive estoppel certificate to an owner, lender, prospective owner or
prospective lender. The GCA also does not impose such an obligation on an association.
However, the GCA does require an association to provide to any requesting unit owner,
mortgagee of a unit, buyer who has executed a contract for the purchase of a
condominium unit, or lender considering the loan of funds to be secured by a
condominium unit a statement of the amount of assessments past due and unpaid
together with any late charges and applicable interest.27 If the request is in writing and

24

See id.
See id.
26
O.C.G.A. § 44-3-71(10).
27
O.C.G.A. § 44-3-95.
25
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delivered to the registered office of the association and the association fails to respond to
the request within five business days of the association’s receipt of the request, the
28

association’s lien for any such unpaid amounts is extinguished.

However, the

association’s lien remains applicable to the unit if the closing does not occur and the
owner retains ownership of the unit. If the transaction does close and the association did
not provide the statement within the five business day period, the association still retains
its right to purse a claim against the former unit owner for payment even though the
association cannot pursue the new owner or assert its lien for the unpaid amounts.29
X.

HOW DO REAL ESTATE TAXES WORK IN A CONDOMINIUM?
Each unit in a condominium constitutes a separate tax parcel.30 The GCA further

provides that taxes may only be levied on the individual units and cannot be levied on the
condominium as a whole or the common elements.
In Georgia, real estate taxes are based upon the status of the property as of
January 1 of each applicable year. If a declarant establishes a condominium on a parcel
after January 1, the taxing authorities will tax the parcel as it existed on January 1 and
therefore the parcel will be taxed as single parcel for such year. The declarant will
typically collect a pro-rated share of taxes from each unit purchaser during the initial year
to pay the year’s tax bill on the condominium property as a whole. In subsequent years,
taxes will be separately levied on the individual units.

28

See id.
See O.C.G.A. § 44-3-80(f).
30
See O.C.G.A § 44-3-96.
29
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XI.

DO CONDOMINIUM ASSOCIATIONS OWN REAL PROPERTY?
The common elements created upon the establishment of a condominium are not

owned by the association. Rather, the unit owners each own an undivided interest in the
common elements.31 However, subject to any limitations in the association’s governing
instruments, an association has the capacity to acquire and own real property in its own
name, including units in the condominium, and to pledge any property acquired by the
association as security for a loan. Alternatively, the association can elect to acquire any
property as nominee for all unit owners rather in its own name.
The GCA provides that any property acquired as nominee for all unit owners is
deemed common elements.32

This means that the association cannot thereafter

separately pledge such property as security for a loan or separately convey the property.
However, the benefit of designating the property in this manner is the property will not be
subject to further taxation as a separate tax parcel.
XIII.

HOW TO TERMINATE A CONDOMINIUM.
The GCA does not allow a condominium to be terminated except upon the

agreement “of owners of units to which 4/5 of the votes in the association pertain and all
mortgagees of such units.”33 Even if the requisite vote to terminate the condominium
regime can be obtained this is just the beginning of the process. After a vote in favor of
termination, the GCA provides that the owners then own the entire condominium property
as tenants in common. This means that they are all partners and have to agree on an

31

See O.C.G.A. § 44-3-80.
See O.C.G.A. § 44-3-106(b).
33
O.C.G.A. § 44-3-98.
32
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ultimate disposition of the property. Agreement of all owners is often an impossibility and
this leaves a partition action seeking to force the sale of the property as the only remaining
option in these circumstances. The outcome of a partition action is likely uncertain and
may be a lengthy and costly process.
Many developers have explored the possibility of terminating older existing
condominium developments as possible opportunities for redevelopment.

While

condominiums have been around since the 1960s, there have been very few successful
buyouts and terminations of older condominiums in Georgia.

These were normally

achieved where the developer patiently bought units one at a time until the developer
owned all of the units in the condominium. To my knowledge, there has still not been an
example of a situation in Georgia where the owners, in response to a buyout offer, have
voted to terminate the condominium and then sell the property.

21
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• The Minimum Standard Detail Requirements
and Optional Table A
CURRENT 2016 standards effective February 23,
2016

Industry Challenges

3

• Intent, Uses and how to order a survey
Handbook Section 1, Page 3
• What is ALTA/NSPS (ACSM)
• 2016 Minimum Standard Detail Requirements,
Handbook Section 1, Page 6
 Eight chronologic sections

4

2
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• Typical surveys performed to the 2016
standards will most likely include 2, 3, 4, 6a,
6b, 7a, 7b1, 7c, 8, 9, 13, 14, 16, 17 and 20
Handbook, Section 1, Page 14
• 2016 User Guide To Table A
Handbook, Section 1, Page 17

5

2016 ALTA/NSPS Minimum
Standards
• Growing pains and Industry
Confusion both on the part of the
Surveyor and the User

6

3

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
582 of 808

2016 ALTA/NSPS Minimum
Standards
• Section 5.E.iv.; Easements and Servitudes,
what was formerly Optional Table A Item 11(a)
(observed evidence for location of utilities) is now a
minimum standard.
“Evidence on or above the surface of the surveyed property observed
in the process of conducting the fieldwork, which may indicate utilities
located on, over or beneath the surveyed property. Examples of such
evidence include pipeline markers, manholes, valves, meters,
transformers, pedestals, clean-outs, utility poles, overhead lines and
guy wires.”

7

2016 ALTA/NSPS Minimum
Standards
NEW Table A Item 11 (formerly 11(b);
Location of utilities existing on or serving the surveyed property as
determined by:
• Observed evidence collected pursuant to Section 5.E.iv.
• Evidence from plans requested by the surveyor and obtained from utility
companies, or provided by client (with reference to sources of
information), and
• Markings requested by the surveyor pursuant to an 811 utility locate or
similar request.

8

4
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2016 ALTA/NSPS Minimum
Standards
Section 6.B.ii; Boundary, Descriptions, etc, now

requires the surveyor to make any correlations between any
new description and the record description in addition to
stating why it was prepared.
•

“The above described parcel of land is the SAME land as described in Deed
Vol.1987 Page 821 of the Harris County Texas records of deeds.”

•

“The surveyor has prepared an “AS SURVEYED description to tie the point of
commencement as reference to the point of beginning to a survey monument
set as a control point within the centerline of U.S. Highway 83. Also to cite
monuments found at the southeasterly and northwesterly property corners that,
in the opinion of the surveyor, are placed at the true corners.”

9

Is the
survey/descriptions
inclusive of all lands
the title company
intends to insure?
Are there any issues
with the record
description?
• Closure Errors?
• Gaps/Overlaps?

10

5
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2016 ALTA/NSPS Minimum
Standards
• Section 6.C.ii; Easements, Servitudes, Rights of Way,
Access and Documents now requires the surveyor to
provide a summary of those burdening the subject property
and identified in the title evidence or obtained per Section
4. (Similar to Bock & Clark’s provided “Notes
Corresponding to Schedule B”).
• Specific instruction and wording is provided in Items (a)
through (g) of this section, i.e., whether an item does or
does not affect the surveyed property is a matter of title, not
survey. The survey issue is where the easement is located.

11

12

6
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13

2016 ALTA/NSPS Optional
Table A
• Table A Items 6(a) and 6(b) (Zoning Information) is no longer either/or.
Clients will elect for 6(a) and if applicable, will request 6(b) as well.
• 6(a) The classification, setback requirements, height and floor space area
restrictions and parking requirements will be noted on survey per a client
provided zoning letter or report. (Provider of information per 2011 was the
insurer)
• 6(b) If the setback requirements per the provide information above DO
NOT require an interpretation by the surveyor, they will be graphically
depicted on the survey.

14
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15

Zoning Information
The subject property is zoned “B2” General Business
District
Front Setback: 40 feet
Side Setback: 25 feet
Rear Setback: 10 feet
Maximum Height Restriction: 35 feet
Minimum Lot Area: 1 acre
Minimum Lot Width: 100 feet
Minimum Lot Depth: Not Restricted
Maximum Lot Coverage: 75%
Maximum Floor Area Ratio: None
Parking: 4 spaces per 1000 square feet of Gross Floor
Area
The above information was obtained from a Zoning Report
dated December 17, 2016 by Bock and Clark Zoning.

16

8
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Surveyor unable to plot defined setback lines per
Table A Item 6(b)

17

18

9
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1 space needed per 45 sq. ft. of building area. Building is 5,726 sq. ft./45 =
127.24 required vs. 130 observed. Handicap 125/20 = 6.25 spaces required.
Only 5 observed.

20

10
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2016 ALTA/NSPS Optional
Table A
• Table A Item 19 (formerly 20a) Plottable appurtenant
easements, now makes the easement parcels subject to the
Minimum Standards and any applicable Table A Items.
• The prior definition just required the surveyor to locate
improvements on the easement parcels.
• As the surveyor will be conducting survey work on the lands
of others, the client must provide necessary permissions.

21

Sample Survey addressing Table A Item 19

22
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Click on educational tools and seminars for
more information
Sign up for our e-newsletter for industry
updates and information
Jim Brown,

 @1-800-787-8397 (1-800-surveys)
 jbrown@bockandclark.com
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EXHIBIT “A”
Section 1
USES OF AND HOW TO ORDER A SURVEY
This section helps to explain the purpose and intent of an ALTA/NSPS Land
Title Survey, who relies upon and benefits from it, and what information is
needed by the surveyor to submit a proposal and then to perform the survey.
ALTA is an acronym for the American Land Title Association and NSPS is the
National Society of Professional Surveyors (NSPS is the legal successor to
ACSM, The American Congress on Surveying and Mapping), these two
organizations represent the Title Insurance Industry and the Land Surveying
Industry respectively. In 1962, the two industries came together for the first time
to develop a survey product that would meet the needs of the title insurer to
delete the standard survey exceptions from the issuance of their title policy. The
product that was developed is titled an ALTA/NSPS Land Title Survey and the
land surveyor’s responsibilities are outlined in the “”Minimum Standard Detail
Requirements for ALTA/NSPS Land Title Surveys”.
Since 1962, the
requirements have been revised about ten times to the most current
requirements that went into effect on February 23, 2016, that are cited in this
handbook.
Within a Commercial Real Estate Transaction there are many parties involved
with varied interests in the property all looking to the survey for relevant
information. Although the main purpose of the survey is to delete the survey
exceptions, the information reported on the survey proves benefits to all parties
and can answer questions or concerns. The comprehensive survey reports
relevant information about the property that include but are not limited to (1) the
surveyor’s findings about the property boundaries, (2) any observed easement
evidence together with easements and exceptions to coverage cited in the title
commitment and, (3) the improvements, utilities, public access, and significant
observations such as encroachments. Furthermore, if negotiated with the
surveyor through Optional Table A Items, the survey can reveal specific
information about the property relating to zoning, flood hazard concerns,
topography, parking configurations, wetlands, etc.
The lender and buyer are concerned about the present and future use of the land
and all restrictions, encumbrances that may affect the property. The information
revealed on the ALTA/NSPS Land Title Survey helps the lender and/or buyer
and their counsel evaluate any potential risk and realize the benefits of owning or
mortgaging the property.
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The title insurer is asked by the lender and/or buyer to provide insurance against
potential use losses or claims against the land that may arise after the purchase
of the property. Such insurance includes protection for the lender or buyer
against (1) boundary line conflicts with adjoining properties, (2) encroachments
onto and from adjoining properties, (3) rights of parties to the property usually in
the form of easements, leases, or other encumbrances, (4) the contiguity, or lack
thereof, of multiple parcels that combine to form the property, (5) access to public
highways, and (6) matters on the property that may affect zoning issues or
compliance. In the issuance of their policy, the insurer uses the survey to assess
the risks and to determine what exceptions from coverage must be included.
Prior to the issuance of a title insurance policy, the title company usually provides
a title commitment or preliminary title report that cites the property to be insured
and the exceptions to coverage based on an abstract of the public records and
other known documents. One standard exception to coverage usually includes
matters that would be disclosed on an accurate survey. The ALTA/NSPS Land
Title Survey is used and relied upon by the insurer to remove and sometimes
add exceptions to their insurance coverage offered to the lender or buyer based
upon the surveyor’s findings.
The seller of a property also uses and relies upon the ALTA/NSPS Land Title
Survey as protection against any potential claims from the lender or buyer after
conveyance. The survey provides the seller comfort that at the time of transfer,
except as shown on the survey, all improvements are located within property
boundaries, others do not have rights to the property other than those disclosed
in the form of easements, leases, or other encumbrances, no boundary line
conflicts exist with adjoining owners, and relevant information for zoning
compliance issues.
With all of the multiple parties in a typical real estate transaction who look to the
ALTA/ Land Title Survey, the surveyor frequently is involved in a complex set of
responsibilities. To compound this, the buyer, seller, and lender frequently
engage counsel to represent their interests. Even though one party in the
transaction is responsible for engaging the surveyor and paying for the survey,
the surveyor’s obligations are extended to others. It is most beneficial that survey
matters and needs are discussed among transaction parties before a surveyor is
engaged to alleviate any confusion in requirements, timing, responsibilities or
direction.
The ALTA/NSPS Land Title Survey is based upon a current title commitment or
preliminary title report for the property as prepared by the insurer. The limits of
the property to be surveyed and insured are contained within the Schedule A that
should cite the description of the property as it appears of record. Also included
in the Schedule A are any appurtenant rights that provide a benefit the property
such as easements or agreements. Per the Minimum Standards, the surveyor
must review the record description, report it on the face of the survey and report
any boundary resolutions or conflicts such as gaps or overlaps based upon field
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evidence and mathematical closure principals. On occasion, in addition to
reporting the record description, a surveyor at their discretion may also report an
“As Surveyed” or “Field” or “Measured” description based on their findings,
observations, calculations and opinion. The Minimum Standards now require the
surveyor to provide a correlation of this new description to the record description
and also to provide an explanation as to why it was prepared.
The title commitment also provides a listing of abstracted exceptions under the
section Schedule B-II Exceptions. The title company then looks to the surveyor
to verify whether these exception items are located on the property. Based upon
the surveyor’s determination, the title company will determine whether an
exception item has an affect on the property or they may delete the exception
from the issuance of their title policy. These exceptions include but are not
limited to easements, covenants, and restrictions which may burden the property.
With the adoption of the 2016 standards in Section 6.C, the surveyor must also
provide a Summary of Easements in notation form on the survey stating whether
an easement is located on the property or not, is plotted, or if not plotted, then
why. The Schedule B II Exceptions may also cite information previously revealed
by others either by reference to a prior survey or by recorded documents that
may display a use of the property by an adjoining property. As all of these
matters are vital to the completion of the survey, it is imperative that a current title
commitment for the property and copies of all the supportive documents
referenced within the Schedule B II exceptions be made available to the surveyor
just as soon as possible. Without a commitment the surveyor may be assuming
the limits of the property to be surveyed, which may include more or less lands
than actually required or ultimately contained within the Schedule A.
Furthermore, without a commitment containing exceptions that would list
easements, etc., the surveyor may note many uses of the subject property that
are in actuality permitted uses based upon recorded agreements.
Recommended that the following information be included when requesting
a survey proposal:
•

Address of the property.

•

Current description of the property (if available)

•

Type of property, i.e., retail, multi-family, industrial, etc.

•

Survey requirements and specifications, along with a copy of a
listing of the required (if any) Optional Table A items defined in the
2016 ALTA/NSPS Land Title Survey requirements. Also any
survey requirements that may be prescribed by a potential Lender
or Buyer.
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•

Current or Prior Title Commitment with copies of supportive
documents, if available.

•

Any information with regards to prior surveys or surveyors who
have provided previous work on the property.

•

Name of the Lender, if known.

•

County Tax or parcel I.D. number

•

If available, please provide:
o Name of the Current Owner of the property.
o Name of the Lessor, if a leasehold.
o Name of the Purchaser, if known or applicable.
o Names of Transaction parties to be included within the
Surveyor’s Certification (See Note*)

*Note: On occasion, a transaction party name to be included in the Surveyor’s
Certification will include verbiage such as “together with their respective
successors and/or assigns”. There are many surveying firms across the country
who are not willing to certify to successors and/or assigns. Their attorney or an
insurance provider for Professional Liability Insurance typically dictates this. It is
advisable to alert the surveyor to such a need during the quoting process to
guarantee the surveyor is comfortable in meeting this requirement.
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EXHIBIT “B”
MINIMUM STANDARD DETAIL REQUIREMENTS FOR
ALTA/NSPS LAND TITLE SURVEYS
(Effective February 23, 2016)
NOTE - Attention is directed to the fact that the National Society of Professional Surveyors,
Inc. (NSPS) is the legal successor organization to the American Congress on Surveying
and Mapping (ACSM) and that these 2016 Minimum Standard Detail Requirements for
ALTA/NSPS Land Title Surveys are the next version of the former Minimum Standard
Detail Requirements for ALTA/ACSM Land Title Surveys.
1.
Purpose - Members of the American Land Title Association® (ALTA®) have specific needs,
unique to title insurance matters, when asked to insure title to land without exception as to the many
matters which might be discoverable from survey and inspection, and which are not evidenced by the
public records.
For a survey of real property, and the plat, map or record of such survey, to be acceptable to a title
insurance company for the purpose of insuring title to said real property free and clear of survey matters
(except those matters disclosed by the survey and indicated on the plat or map), certain specific and
pertinent information must be presented for the distinct and clear understanding between the insured, the
client (if different from the insured), the title insurance company (insurer), the lender, and the surveyor
professionally responsible for the survey.
In order to meet such needs, clients, insurers, insureds, and lenders are entitled to rely on surveyors to
conduct surveys and prepare associated plats or maps that are of a professional quality and appropriately
uniform, complete, and accurate. To that end, and in the interests of the general public, the surveying
profession, title insurers, and abstracters, the ALTA and the NSPS jointly promulgate the within details
and criteria setting forth a minimum standard of performance for ALTA/NSPS Land Title Surveys. A
complete 2016 ALTA/NSPS Land Title Survey includes:
(i)
the on-site fieldwork required pursuant to Section 5,
(ii)
the preparation of a plat or map pursuant to Section 6 showing the results of the fieldwork
and its relationship to documents provided to or obtained by the surveyor pursuant to Section
4,
(iii)
any information from Table A items requested by the client, and
(iv)
the certification outlined in Section 7.
2.
Request for Survey - The client shall request the survey, or arrange for the survey to be
requested, and shall provide a written authorization to proceed from the person or entity responsible for
paying for the survey. Unless specifically authorized in writing by the insurer, the insurer shall not be
responsible for any costs associated with the preparation of the survey. The request shall specify that an
"ALTA/NSPS LAND TITLE SURVEY" is required and which of the optional items listed in Table A, if any,
are to be incorporated. Certain properties or interests in real properties may present issues outside those
normally encountered on an ALTA/NSPS Land Title Survey (e.g., marinas, campgrounds, trailer parks;
easements, leases, other non-fee simple interests). The scope of work related to surveys of such
properties or interests in real properties should be discussed with the client, lender, and insurer; and
agreed upon in writing prior to commencing work on the survey. The client may need to secure
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permission for the surveyor to enter upon the property to be surveyed, adjoining properties, or offsite
easements.
3. Surveying Standards and Standards of Care
A. Effective Date - The 2016 Minimum Standard Detail Requirements for ALTA/NSPS Land Title
Surveys are effective February 23, 2016. As of that date, all previous versions of the Minimum
Standard Detail Requirements for ALTA/ACSM Land Title Surveys are superseded by these
standards.
B. Other Requirements and Standards of Practice - Many states and some local jurisdictions
have adopted statutes, administrative rules, and/or ordinances that set out standards regulating
the practice of surveying within their jurisdictions. In addition to the standards set forth herein,
surveyors shall also conduct their surveys in accordance with applicable jurisdictional survey
requirements and standards of practice. Where conflicts between the standards set forth herein
and any such jurisdictional requirements and standards of practice occur, the more stringent shall
apply.
C. The Normal Standard of Care - Surveyors should recognize that there may be unwritten local,
state, and/or regional standards of care defined by the practice of the “prudent surveyor” in those
locales.
D. Boundary Resolution - The boundary lines and corners of any property being surveyed as part
of an ALTA/NSPS Land Title Survey shall be established and/or retraced in accordance with
appropriate boundary law principles governed by the set of facts and evidence found in the
course of performing the research and fieldwork.
E. Measurement Standards - The following measurement standards address Relative Positional
Precision for the monuments or witnesses marking the corners of the surveyed property.
i. “Relative Positional Precision” means the length of the semi-major axis, expressed in feet or
meters, of the error ellipse representing the uncertainty due to random errors in
measurements in the location of the monument, or witness, marking any corner of the
surveyed property relative to the monument, or witness, marking any other corner of the
surveyed property at the 95 percent confidence level. Relative Positional Precision is
estimated by the results of a correctly weighted least squares adjustment of the survey.
ii. Any boundary lines and corners established or retraced may have uncertainties in location
resulting from (1) the availability, condition, history and integrity of reference or controlling
monuments, (2) ambiguities in the record descriptions or plats of the surveyed property or its
adjoiners, (3) occupation or possession lines as they may differ from the written title lines, or
(4) Relative Positional Precision. Of these four sources of uncertainty, only Relative
Positional Precision is controllable, although, due to the inherent errors in any measurement,
it cannot be eliminated. The magnitude of the first three uncertainties can be projected based
on evidence; Relative Positional Precision is estimated using statistical means (see Section
3.E.i. above and Section 3.E.v. below).
iii. The first three of these sources of uncertainty must be weighed as part of the evidence in the
determination of where, in the surveyor’s opinion, the boundary lines and corners of the
surveyed property should be located (see Section 3.D. above). Relative Positional Precision
is a measure of how precisely the surveyor is able to monument and report those positions; it
is not a substitute for the application of proper boundary law principles. A boundary corner or
line may have a small Relative Positional Precision because the survey measurements were
precise, yet still be in the wrong position (i.e., inaccurate) if it was established or retraced
using faulty or improper application of boundary law principles.
iv. For any measurement technology or procedure used on an ALTA/NSPS Land Title Survey,
the surveyor shall (1) use appropriately trained personnel, (2) compensate for systematic
errors, including those associated with instrument calibration, and (3) use appropriate error
propagation and measurement design theory (selecting the proper instruments, geometric
layouts, and field and computational procedures) to control random errors such that the
maximum allowable Relative Positional Precision outlined in Section 3.E.v. below is not
exceeded.
v. The maximum allowable Relative Positional Precision for an ALTA/NSPS Land Title Survey is
2 cm (0.07 feet) plus 50 parts per million (based on the direct distance between the two
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corners being tested). It is recognized that in certain circumstances, the size or configuration
of the surveyed property, or the relief, vegetation, or improvements on the surveyed property,
will result in survey measurements for which the maximum allowable Relative Positional
Precision may be exceeded. If the maximum allowable Relative Positional Precision is
exceeded, the surveyor shall note the reason as explained in Section 6.B.x. below.
4.
Records Research - It is recognized that for the performance of an ALTA/NSPS Land Title
Survey, the surveyor will be provided with appropriate and, when possible, legible data which can be
relied upon in the preparation of the survey. The request for an ALTA/NSPS Land Title Survey shall set
forth the current record description of the property to be surveyed or, in the case of an original survey
prepared for purposes of locating and describing real property that has not been previously separately
described in documents conveying an interest in the real property, the current record description of the
parent parcel that contains the property to be surveyed.
In order to complete an ALTA/NSPS Land Title Survey, the surveyor must be provided with complete
copies of the most recent title commitment or, if a title commitment is not available, other title evidence
satisfactory to the title insurer. In addition, the surveyor must be provided with the following:
(i) The following records established under state statutes for the purpose of imparting
constructive notice of matters relating to real property (public records):
(a) The current record descriptions of any adjoiners to the property to be surveyed, except
where such adjoiners are lots in platted, recorded subdivisions;
(b) Any recorded easements benefitting the property;
(c) Any recorded easements, servitudes, or covenants burdening the property;
(ii) Any unrecorded documents affecting the property being surveyed and containing information
to which the survey shall make reference, if desired by the client.
Except, however, if the documents outlined above in (i) and (ii) of this section are not provided to the
surveyor or if non-public or quasi-public documents are required to complete the survey, the surveyor
shall be required to conduct only that research which is required pursuant to the statutory or
administrative requirements of the jurisdiction where the property being surveyed is located and that
research (if any) which is negotiated and outlined in the terms of the contract between the surveyor and
the client.
5.
Fieldwork - The survey shall be performed on the ground (except as otherwise negotiated
pursuant to Table A, Item 15 below, if selected by the client). The fieldwork shall include the following,
located to what is, in the surveyor’s professional opinion, the appropriate degree of precision based on (a)
the planned use of the property, if reported in writing to the surveyor by the client, lender, or insurer, or (b)
the existing use, if the planned use is not so reported:
A. Monuments
i. The location, size, character, and type of any monuments found during the fieldwork.
ii. The location, size, character, and type of any monuments set during the fieldwork, if item 1 of
Table A was selected or if otherwise required by applicable jurisdictional requirements and/or
standards of practice.
iii. The location, description, and character of any lines that control the boundaries of the
surveyed property.
B. Rights of Way and Access
i. The distance from the appropriate corner or corners of the surveyed property to the nearest
right of way line, if the surveyed property does not abut a right of way.
ii. The name of any street, highway, or other public or private way abutting the surveyed
property, together with the width of the travelled way and the location of each edge of the
travelled way including on divided streets and highways. If the documents provided to or
obtained by the surveyor pursuant to Section 4 indicate no access from the surveyed
property to the abutting street or highway, the width and location of the travelled way need
not be located.
iii. Visible evidence of physical access (e.g., curb cuts, driveways) to any abutting streets,
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highways, or other public or private ways.
iv. The location and character of vehicular, pedestrian, or other forms of access by other than
the apparent occupants of the surveyed property to or across the surveyed property observed
in the process of conducting the fieldwork (e.g., driveways, alleys, private roads, railroads,
railroad sidings and spurs, sidewalks, footpaths).
v. Without expressing a legal opinion as to ownership or nature, the location and extent of any
potentially encroaching driveways, alleys, and other ways of access from adjoining properties
onto the surveyed property observed in the process of conducting the fieldwork.
vi. Where documentation of the location of any street, road, or highway right of way abutting, on,
or crossing the surveyed property was not disclosed in documents provided to or obtained by
the surveyor, or was not otherwise available from the controlling jurisdiction (see Section
6.C.iv. below), the evidence and location of parcel corners on the same side of the street as
the surveyed property recovered in the process of conducting the fieldwork which may
indicate the location of such right of way lines (e.g., lines of occupation, survey monuments).
vii. Evidence of access to and from waters adjoining the surveyed property observed in the
process of conducting the fieldwork (e.g., paths, boat slips, launches, piers, docks).
Lines of Possession and Improvements along the Boundaries
i. The character and location of evidence of possession or occupation along the perimeter of
the surveyed property, both by the occupants of the surveyed property and by adjoiners,
observed in the process of conducting the fieldwork.
ii. Unless physical access is restricted, the character and location of all walls, buildings, fences,
and other improvements within five feet of each side of the boundary lines, observed in the
process of conducting the fieldwork. Trees, bushes, shrubs, and other natural vegetation
need not be located other than as specified in the contract, unless they are deemed by the
surveyor to be evidence of possession pursuant to Section 5.C.i.
iii. Without expressing a legal opinion as to the ownership or nature of the potential
encroachment, the evidence, location and extent of potentially encroaching structural
appurtenances and projections observed in the process of conducting the fieldwork (e.g., fire
escapes, bay windows, windows and doors that open out, flue pipes, stoops, eaves, cornices,
areaways, steps, trim) by or onto adjoining property, or onto rights of way, easements, or
setback lines disclosed in documents provided to or obtained by the surveyor.
Buildings
The location of buildings on the surveyed property observed in the process of conducting the
fieldwork.
Easements and Servitudes
i. Evidence of any easements or servitudes burdening the surveyed property as disclosed in
the documents provided to or obtained by the surveyor pursuant to Section 4 and observed in
the process of conducting the fieldwork.
ii. Evidence of easements, servitudes, or other uses by other than the apparent occupants of
the surveyed property not disclosed in the documents provided to or obtained by the surveyor
pursuant to Section 4, but observed in the process of conducting the fieldwork if they appear
to affect the surveyed property (e.g., roads; drives, sidewalks, paths and other ways of
access; utility service lines; water courses; ditches; drains; telephone, fiber optic lines, or
electric lines; or water, sewer, oil or gas pipelines on or across the surveyed property and on
adjoining properties).
iii. Surface indications of underground easements or servitudes on or across the surveyed
property observed in the process of conducting the fieldwork (e.g., utility cuts, vent pipes,
filler pipes).
iv. Evidence on or above the surface of the surveyed property observed in the process of
conducting the fieldwork, which evidence may indicate utilities located on, over or beneath
the surveyed property. Examples of such evidence include pipeline markers, manholes,
valves, meters, transformers, pedestals, clean-outs, utility poles, overhead lines and guy
wires.
Cemeteries
As accurately as the evidence permits, the perimeter of cemeteries and burial grounds, and the
location of isolated gravesites not within a cemetery or burial ground, (i) disclosed in the
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documents provided to or obtained by the surveyor, or (ii) observed in the process of conducting
the fieldwork.
G. Water Features
i. The location of springs, ponds, lakes, streams, rivers, canals, ditches, marshes, and swamps
on, running through, or outside, but within five feet of the perimeter boundary of, the surveyed
property, observed during the process of conducting the fieldwork.
ii. The location of any water feature forming a boundary of the surveyed property. The
attribute(s) of the water feature located (e.g., top of bank, edge of water, high water mark)
should be congruent with the boundary as described in the record description or, in the case
of an original survey, in the new description (see Section 6.B.vi. below).
6.
Plat or Map - A plat or map of an ALTA/NSPS Land Title Survey shall show the following
information. Where dimensioning is appropriate, dimensions shall be annotated to what is, in the
surveyor’s professional opinion, the appropriate degree of precision based on (a) the planned use of the
property, if reported in writing to the surveyor by the client, lender, or insurer, or (b) existing use, if the
planned use is not so reported.
A. The evidence and locations gathered, and the monuments and lines located during the
fieldwork pursuant to Section 5 above, with accompanying notes if deemed necessary by
the surveyor or as otherwise required as specified below.
B. Boundary, Descriptions, Dimensions, and Closures
i. (a) The current record description of the surveyed property, or
(b) In the case of an original survey, the current record description of the parent tract that
contains the surveyed property.
ii. Any new description of the surveyed property that was prepared in conjunction with the
survey, including a statement explaining why the new description was prepared. Except in the
case of an original survey, preparation of a new description should be avoided unless
deemed necessary or appropriate by the surveyor and insurer. Preparation of a new
description should also generally be avoided when the record description is a lot or block in a
platted, recorded subdivision. Except in the case of an original survey, if a new description is
prepared, a note shall be provided stating (a) that the new description describes the same
real estate as the record description or, if it does not, (b) how the new description differs from
the record description.
iii. The point of beginning, the remote point of beginning or point of commencement (if
applicable) and all distances and directions identified in the record description of the
surveyed property (and in the new description, if one was prepared). Where a measured or
calculated dimension differs from the record by an amount deemed significant by the
surveyor, such dimension shall be shown in addition to, and differentiated from, the
corresponding record dimension. All dimensions shown on the survey and contained in any
new description shall be ground dimensions unless otherwise noted.
iv. The directional, distance and curve data necessary to compute a mathematical closure of the
surveyed boundary. A note if the record description does not mathematically close. The basis
of bearings and, where it differs from the record basis, the difference.
v. The remainder of any recorded lot or existing parcel, when the surveyed property is
composed of only a portion of such lot or parcel, shall be graphically depicted. Such
remainder need not be included as part of the actual survey, except to the extent necessary
to locate the lines and corners of the surveyed property, and it need not be fully dimensioned
or drawn at the same scale as the surveyed property.
vi. When the surveyed property includes a title line defined by a water boundary, a note on the
face of the plat or map noting the date the boundary was measured, which attribute(s) of the
water feature was/were located, and the caveat that the boundary is subject to change due to
natural causes and that it may or may not represent the actual location of the limit of title.
When the surveyor is aware of natural or artificial realignments or changes in such
boundaries, the extent of those changes and facts shall be shown or explained.
vii. The relationship of the boundaries of the surveyed property with its adjoiners (e.g., contiguity,
gaps, overlaps), where ascertainable from documents provided to or obtained by the
surveyor pursuant to Section 4 and/or from field evidence gathered during the process of
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conducting the fieldwork. If the surveyed property is composed of multiple parcels, the extent
of any gaps or overlaps between those parcels shall be identified. Where gaps or overlaps
are identified, the surveyor shall, prior to or upon delivery of the final plat or map, disclose this
to the insurer and client.
viii. When, in the opinion of the surveyor, the results of the survey differ significantly from the
record, or if a fundamental decision related to the boundary resolution is not clearly reflected
on the plat or map, the surveyor shall explain this information with notes on the face of the
plat or map.
ix. The location of all buildings on the surveyed property, located pursuant to Section 5.D.,
dimensioned perpendicular to those perimeter boundary lines that the surveyor deems
appropriate (i.e., where potentially impacted by a setback line) and/or as requested by the
client, lender or insurer.
x. A note on the face of the plat or map explaining the site conditions that resulted in a Relative
Positional Precision that exceeds the maximum allowed pursuant to Section 3.E.v.
xi. A note on the face of the plat or map identifying areas, if any, on the boundaries of the
surveyed property, to which physical access within five feet was restricted (see Section
5.C.ii.).
xii. A note on the face of the plat or map identifying the source of the title commitment or other
title evidence provided pursuant to Section 4, and the effective date and the name of the
insurer of same.
C. Easements, Servitudes, Rights of Way, Access, and Documents
i. The location, width, and recording information of all plottable rights of way, easements, and
servitudes burdening and benefitting the property surveyed, as evidenced by documents
provided to or obtained by the surveyor pursuant to Section 4.
ii. A summary of all rights of way, easements and servitudes burdening the property surveyed
and identified in the title evidence provided to or obtained by the surveyor pursuant to Section
4. Such summary shall include the record information of each such right of way, easement or
servitude, a statement indicating whether or not it is shown on the plat or map, and a related
note if:
(a) the location cannot be determined from the record document;
(b) there was no observed evidence at the time of the fieldwork;
(c) it is a blanket easement;
(d) it is not on, or does not touch, the surveyed property;
(e) it limits access to an otherwise abutting right of way;
(f) the documents are illegible; or
(g) the surveyor has information indicating that it may have been released or otherwise
terminated.
In cases where the surveyed property is composed of multiple parcels, indicate which of such
parcels the various rights of way, easements, and servitudes cross or touch.
iii. A note if no physical access to a public way was observed in the process of conducting the
fieldwork.
iv. The locations and widths of rights of way abutting or crossing the surveyed property, and the
source of such information, (a) where available from the controlling jurisdiction, or (b) where
disclosed in documents provided to or obtained by the surveyor pursuant to Section 4.
v. The identifying titles of all recorded plats, filed maps, right of way maps, or similar documents
which the survey represents, wholly or in part, with their recording or filing data.
vi. For non-platted adjoining land, recording data identifying adjoining tracts according to current
public records. For platted adjoining land, the recording data of the subdivision plat.
vii. Platted setback or building restriction lines which appear on recorded subdivision plats or
which were disclosed in documents provided or obtained by the surveyor.
D. Presentation
i. The plat or map shall be drawn on a sheet of not less than 8 ½ by 11 inches in size at a
legible, standard engineering scale, with that scale clearly indicated in words or numbers and
with a graphic scale.
ii. The plat or map shall include:
(a) The boundary of the surveyed property drawn in a manner that distinguishes it from other
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lines on the plat or map.
(b) If no buildings were observed on the surveyed property in the process of conducting the
fieldwork, a note stating “No buildings observed.”
(c) A north arrow (with north to the top of the drawing when practicable).
(d) A legend of symbols and abbreviations.
(e) A vicinity map showing the property in reference to nearby highway(s) or major street
intersection(s).
(f) Supplementary or detail diagrams when necessary.
(g) Notes explaining any modifications to Table A items and the nature of any additional
Table A items (e.g., 21(a), 21(b), 21(c)) that were negotiated between the surveyor and
client.
(h) The surveyor’s project number (if any), and the name, registration or license number,
signature, seal, street address, telephone number, company website, and email address
(if any) of the surveyor who performed the survey.
(i) The date(s) of any revisions made by the surveyor who performed the survey.
(j) Sheet numbers where the plat or map is composed of more than one sheet.
(k) The caption “ALTA/NSPS Land Title Survey.”
iii. When recordation or filing of a plat or map is required by law, such plat or map shall be
produced in recordable form.
Certification - The plat or map of an ALTA/NSPS Land Title Survey shall bear only the following
certification, unaltered, except as may be required pursuant to Section 3.B. above:
7.

To (name of insured, if known), (name of lender, if known), (name of insurer, if known), (names of
others as negotiated with the client):
This is to certify that this map or plat and the survey on which it is based were made in
accordance with the 2016 Minimum Standard Detail Requirements for ALTA/NSPS Land Title
Surveys, jointly established and adopted by ALTA and NSPS, and includes Items ___________
of Table A thereof. The fieldwork was completed on ___________ [date].
Date of Plat or Map: ___________ (Surveyor’s signature, printed name and seal with
Registration/License Number)
Deliverables - The surveyor shall furnish copies of the plat or map of survey to the insurer and
client and as otherwise negotiated with the client. Hard copies shall be on durable and dimensionally
stable material of a quality standard acceptable to the insurer. A digital image of the plat or map may be
provided in addition to, or in lieu of, hard copies pursuant to the terms of the contract. When required by
law or requested by the client, the plat or map shall be produced in recordable form and recorded or filed
in the appropriate office or with the appropriate agency.
8.
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TABLE A
OPTIONAL SURVEY RESPONSIBILITIES AND SPECIFICATIONS
NOTE: The twenty (20) items of Table A may be negotiated between the surveyor and client. Any
additional items negotiated between the surveyor and client shall be identified as 21(a), 21(b), etc. and
explained pursuant to Section 6.D.ii.(g). Notwithstanding Table A Items 5 and 11, if an engineering design
survey is desired as part of an ALTA/NSPS Land Title Survey, such services should be negotiated under
Table A, Item 21.
If checked, the following optional items are to be included in the ALTA/NSPS LAND TITLE
SURVEY, except as otherwise qualified (see note above):
1.

_____ Monuments placed (or a reference monument or witness to the corner) at all major
corners of the boundary of the property, unless already marked or referenced by existing
monuments or witnesses in close proximity to the corner.

2.

_____ Address(es) of the surveyed property if disclosed in documents provided to or obtained
by the surveyor, or observed while conducting the fieldwork.

3.

_____ Flood zone classification (with proper annotation based on federal Flood Insurance Rate
Maps or the state or local equivalent) depicted by scaled map location and graphic
plotting only.

4.

_____ Gross land area (and other areas if specified by the client).

5.

_____ Vertical relief with the source of information (e.g., ground survey, aerial map), contour
interval, datum, and originating benchmark identified.

6.

_____ (a) If set forth in a zoning report or letter provided to the surveyor by the client, list the
current zoning classification, setback requirements, the height and floor space area
restrictions, and parking requirements. Identify the date and source of the report or letter.
_____ (b) If the zoning setback requirements are set forth in a zoning report or letter provided to
the surveyor by the client, and if those requirements do not require an interpretation by
the surveyor, graphically depict the building setback requirements. Identify the date and
source of the report or letter.

7.

_____ (a) Exterior dimensions of all buildings at ground level.
(b) Square footage of:
_____ (1) exterior footprint of all buildings at ground level.
_____ (2) other areas as specified by the client.
_____ (c) Measured height of all buildings above grade at a location specified by the client. If no
location is specified, the point of measurement shall be identified.

8.

_____ Substantial features observed in the process of conducting the fieldwork (in addition to
the improvements and features required pursuant to Section 5 above) (e.g., parking lots,
billboards, signs, swimming pools, landscaped areas, substantial areas of refuse).

9.

_____ Number and type (e.g., disabled, motorcycle, regular and other marked specialized
types) of clearly identifiable parking spaces on surface parking areas, lots and in parking
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structures. Striping of clearly identifiable parking spaces on surface parking areas and
lots.
10.

_____ (a) As designated by the client, a determination of the relationship and location of certain
division or party walls with respect to adjoining properties (client to obtain necessary
permissions).
_____ (b) As designated by the client, a determination of whether certain walls are plumb (client
to obtain necessary permissions).

11.

_____ Location of utilities existing on or serving the surveyed property as determined by:
• observed evidence collected pursuant to Section 5.E.iv.
• evidence from plans requested by the surveyor and obtained from utility companies,
or provided by client (with reference as to the sources of information), and
• markings requested by the surveyor pursuant to an 811 utility locate or similar
request
Representative examples of such utilities include, but are not limited to:
•
Manholes, catch basins, valve vaults and other surface indications of
subterranean uses;
•
Wires and cables (including their function, if readily identifiable) crossing the
surveyed property, and all poles on or within ten feet of the surveyed property.
Without expressing a legal opinion as to the ownership or nature of the potential
encroachment, the dimensions of all encroaching utility pole crossmembers or
overhangs; and
•
Utility company installations on the surveyed property.
Note to the client, insurer, and lender - With regard to Table A, item 11, source
information from plans and markings will be combined with observed evidence of utilities
pursuant to Section 5.E.iv. to develop a view of the underground utilities. However,
lacking excavation, the exact location of underground features cannot be accurately,
completely, and reliably depicted. In addition, in some jurisdictions, 811 or other similar
utility locate requests from surveyors may be ignored or result in an incomplete response,
in which case the surveyor shall note on the plat or map how this affected the surveyor’s
assessment of the location of the utilities. Where additional or more detailed information
is required, the client is advised that excavation and/or a private utility locate request may
be necessary.

12.

_____ As specified by the client, Governmental Agency survey-related requirements (e.g., HUD
surveys, surveys for leases on Bureau of Land Management managed lands).

13.

_____ Names of adjoining owners according to current tax records. If more than one owner,
identify the first owner’s name listed in the tax records followed by “et al.”

14.

_____ As specified by the client, distance to the nearest intersecting street.

15.

_____ Rectified orthophotography, photogrammetric mapping, remote sensing, airborne/mobile
laser scanning and other similar products, tools or technologies as the basis for the
showing the location of certain features (excluding boundaries) where ground
measurements are not otherwise necessary to locate those features to an appropriate
and acceptable accuracy relative to a nearby boundary. The surveyor shall (a) discuss
the ramifications of such methodologies (e.g., the potential precision and completeness
of the data gathered thereby) with the insurer, lender, and client prior to the performance
of the survey, and (b) place a note on the face of the survey explaining the source, date,
precision, and other relevant qualifications of any such data.
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16.

_____ Evidence of recent earth moving work, building construction, or building additions
observed in the process of conducting the fieldwork.

17.

_____ Proposed changes in street right of way lines, if such information is made available to the
surveyor by the controlling jurisdiction. Evidence of recent street or sidewalk construction
or repairs observed in the process of conducting the fieldwork.

18.

_____ If there has been a field delineation of wetlands conducted by a qualified specialist hired
by the client, the surveyor shall locate any delineation markers observed in the process of
conducting the fieldwork and show them on the face of the plat or map. If no markers
were observed, the surveyor shall so state.

19.

_____ Include any plottable offsite (i.e., appurtenant) easements or servitudes disclosed in
documents provided to or obtained by the surveyor as a part of the survey pursuant to
Sections 5 and 6 (and applicable selected Table A items) (client to obtain necessary
permissions).

20.

_____

21.

_____ ___________________________________________________________________

Professional Liability Insurance policy obtained by the surveyor in the minimum amount
of $____________ to be in effect throughout the contract term. Certificate of Insurance to
be furnished upon request, but this item shall not be addressed on the face of the plat or
map.

Adopted by the Board of Governors, American Land Title Association, on October 8, 2015.
American Land Title Association, 1800 M St., N.W., Suite 300S, Washington, D.C. 20036-5828.
www.alta.org
Adopted by the Board of Directors, National Society of Professional Surveyors, on October 9, 2015.
National Society of Professional Surveyors, Inc., 5119 Pegasus Court, Suite Q, Frederick, MD 21704.
http://www.nsps.us.com/
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Section 1 ALTA Surveys

User Guide to Table A

User Guide to Optional Table A Items
Attached to the Minimum Standard Detail Requirements for ALTA/NSPS Land Title Surveys, is a
OLVWLQJRIª2SWLRQDO6XUYH\5HVSRQVLELOLWLHVDQG6SHFL´FDWLRQV«UHIHUUHGWRDVª7DEOH$«7KHVHWZHQW\
responsibilities are to be negotiated between the surveyor and client if their inclusion on the survey is
QHFHVVDU\$Q\DGGLWLRQDOLWHPVQHJRWLDWHGEHWZHHQWKHFOLHQWDQGWKHVXUYH\RUVKDOOEHLGHQWL´HGDV
items 21(a), 21(b), etc., and explained on the face of the survey per Minimum Standard Section 6.D.ii.(g).
Notwithstanding Table A Items 5 and 11, if an engineering design survey is desired as a part of an ALTA/
NSPS Survey, those services should be negotiated under Table A Item 21.
:KHWKHURUQRWWKHUHLVDQDPHGOHQGHUIRUWKHWUDQVDFWLRQLVWKH´UVWFRQVLGHUDWLRQZKHQGHWHUPLQLQJ
ZKLFK7DEOH$LWHPVWRLQFOXGHRQWKHVXUYH\0RVWOHQGHUVKDYHVSHFL´FVXUYH\UHTXLUHPHQWVRU
guidelines that cite items by number or description, (i.e. “The number of spaces and striping of the
parking areas are to be shown”) that must be included in order to satisfy their criteria. Furthermore,
DSXUFKDVHDJUHHPHQWRUDVDOHVFRQWUDFWPD\FLWHVSHFL´FVXUYH\LQVWUXFWLRQVDERXWZKRLV
responsible for ordering and paying, what type of survey is needed and what Table A Items are to
be included. The ordering party should also consider whether the title insurer will be asked to issue
VSHFL´FHQGRUVHPHQWVWRWKHLUWLWOHSROLF\,WLVRIWHQQHFHVVDU\WRLQFOXGHWKHVHLWHPVRQWKHVXUYH\
to provide some of those endorsements.
The listing below provides a step-by-step guide for determining the necessity of each item. The items
notated with the asterisk (*) are standard to MOST lender survey requirements. An additional notation
KDVEHHQSURYLGHGWRWKHLWHPVWKDWFDQDGGVLJQL´FDQWFRVWWRWKHVXUYH\,IWUDQVDFWLRQSDUWLHVDUH
concerned about costs, these items may be waived. There is also a reference made to the inclusion of
items necessary for some of the endorsements provided by the insurer.

ITEM 1: Monuments
When this item is included, the surveyor must place survey monuments (iron pins, pipes, monument
ER[HVHWF DWWKHFRUQHUV RUZLWQHVVWRWKHFRUQHU RIWKHVXUYH\HGSURSHUW\$VXUYH\RUZRXOG´UVW
look to monuments that were previously placed at the corners, agree that the previous monuments
are at the true and accurate corners (or take exception to) and then set monuments where none were
evident. Although this item is in some lender survey requirements, it does not provide the lender with
DQ\DGGLWLRQDOEHQH´WRUDVVXUDQFH7KH0HDVXUHPHQW6WDQGDUGVLQWKH0LQLPXP6WDQGDUGVRXWOLQH
YHU\VSHFL´FSUHFLVLRQUHTXLUHPHQWVWKDWDSSO\UHJDUGOHVVRIZKHWKHUPRQXPHQWVDUHSODFHGVR
WKHDFFXUDF\RIWKHVXUYH\LVQRWQHJDWHG0RQXPHQWSODFHPHQWZRXOGKRZHYHURIIHUDEHQH´WWR
VRPHRQHHOVHDWDODWHUGDWHLIWKHVXUYH\HGSURSHUW\LVVODWHGIRUDQ\FRQVWUXFWLRQRUUHFRQ´JXUDWLRQ
In these instances there may be contractors on the site in the future who need to know the exacting
location of the property corners to begin work. If an owner or potential owner has interest in seeing
the exact corners, it may be a consideration. However, in many commercial transactions the investor
who purchases the property may never be on the site so monuments placed at the corners offer little
GLUHFWEHQH´W
At a minimum, this item can easily add $500 to the cost of the survey. In some western states such
as California, Washington, etc., when a surveyor places a survey monument in the ground, they are
UHTXLUHGE\ODZWR´OHDUHFRUGRIVXUYH\,QWKRVHLQVWDQFHVZKHQ7DEOH$,WHPLVLQFOXGHGWKHIHH
is substantially higher to cover review and recording fees.
There are several states, Kentucky as an example, that regardless of the inclusion of Table A Item 1,
monumentation is required. Pursuant to Section 3.B of the Minimum Standards, the surveyor must
FRPSO\ZLWKVWDWHVWDWXWHVRUWKRVHRIDORFDOMXULVGLFWLRQ
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ITEM 2*: Address(es)
7KLVLWHPUHTXLUHVWKHVXUYH\RUWRPDNHDYHUL´FDWLRQRIWKHDGGUHVVRIWKHSURSHUW\7KHVXUYH\RUFDQ
note the address that may be posted on a building, signage or mailbox. If the surveyed property has
multiple addresses, then all addresses for the property should be noted. If there is no observed
address posted, the surveyor should look to any provided record documentation for reference to the
address. If the surveyor reports the address as disclosed in a document, the surveyor should make a
general note on the survey referencing that document. If the title insurer is asked to issue a Location
or Location and Map endorsement, the notes provided on the survey relating to the observed address,
RUDGGUHVVGLVFORVHGLQGRFXPHQWVDUHEHQH´FLDO
ITEM 3*: Flood Zone Classification
This item requires a surveyor to review Federal Flood Insurance Rate Maps or any state or local
HTXLYDOHQWDQGUHSRUWWKHµRRG]RQHFODVVL´FDWLRQRIWKHVXUYH\HGSURSHUW\EDVHGRQJUDSKLFSORWWLQJ
RQO\7KHFODVVL´FDWLRQWKDWLVUHSRUWHGZLOOKHOSWKHOHQGHUGHWHUPLQHZKHWKHUWKHERUURZHUPD\
EHUHTXLUHGWRREWDLQ)ORRG,QVXUDQFH,IWKHUHLVDQLQVWDQFHZKHUHDµRRG]RQHGHWHUPLQDWLRQLV
EHLQJGLVSXWHGWUDQVDFWLRQSDUWLHVPD\ORRNWRWKHVXUYH\RUWRSURYLGHDQ(OHYDWLRQ&HUWL´FDWHD
government form that reports the exacting elevation of the lowest level of the structure and reports
WKHEDVHµRRGHOHYDWLRQIRUWKHµRRG]RQH7KH(OHYDWLRQ&HUWL´FDWHLV127SDUWRI,WHPDQGZRXOG
have to be negotiated as an additional service with the surveyor. This can be done under a separate
contract or negotiated under Table A Item 21.
ITEM 4*: Gross Land Area
,WHPUHTXLUHVWKHVXUYH\RUWRUHSRUWWKHJURVVODQGDUHD DQGRWKHUDUHDVLIVSHFL´HGE\WKHFOLHQW 
When included the surveyor typically reports the land area in acres and/or square footage. The
inclusion of the land area is important when looking at zoning matters. There may be maximum or
minimum lot size requirements. There may also be bulk restrictions and open space requirements,
i.e.: improvement square footage, vs. land area square footage. In the review of zoning codes for
the surveyed property, it may be necessary to ask the surveyor to reveal the square footage of
RWKHUDUHDVRIWKHSURSHUW\EDVHGXSRQVSHFL´FUHVWULFWLRQV QHWRIULJKWRIZD\QHWRIVHWEDFNV
net of easements, etc.).
ITEM 5: Vertical Relief (Contours, Topographic Data)
7KLVLWHPLVUDUHO\LQFOXGHGDVDQRSWLRQDOIHDWXUH,WFDQDGGDVLJQL´FDQWFRVWWRWKHVXUYH\
However, it should be considered for properties where construction, engineering or redevelopment
is contemplated. When included, the surveyor would provide the topography of the land usually
done by reporting contours at one foot intervals. This information is valuable to architects or site
development engineers when deciding how to best utilize the property. It may make economic sense to
have this work performed as a part of the ALTA Survey rather than contract another surveyor through
the development stages to provide this information. If more detailed information is necessary for an
engineering design survey, it should be negotiated under Table A Item 21.
If included, it is best to discuss and provide the surveyor with the needs and the expectations of the
parties (i.e. architect and/or engineering) relying on this information at the onset.
Another reason to include this item would be in situations where there are questions regarding
drainage or if drainage easement documents were ambiguous. If the topography of the land is revealed,
determinations could be made to see if drainage issues burden the surveyed property or if the property
needs appurtenant rights to drain onto the lands of others.
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ITEM 6(a) and 6(b)*: Zoning
When Item 6(a) is included, if set forth in a zoning report or letter provided by the client, the surveyor
ZLOOOLVWWKHFXUUHQW]RQLQJFODVVL´FDWLRQVHWEDFNUHTXLUHPHQWVWKHKHLJKWDQGWKHµRRUVSDFHDUHD
restrictions and parking requirements on the face of the survey. The surveyor must identify the source
and the date of the report or letter.
When Item 6(b) is also included, if the zoning setback requirements are set forth in a zoning report or
letter provided to surveyor by the client, and if those requirements DO NOT require an interpretation
by the surveyor, the surveyor will graphically depict the building setback requirements. The surveyor
must identify the source and the date of the report or letter.
If it is necessary for this information to be reported on the face of the survey, then 6(a) and/or 6(b)
should be negotiated. In many transactions, parties involved look to the zoning information and then
WRVLWXDWLRQVUHYHDOHGRQWKHVXUYH\WRFRQ´UPFRPSOLDQFHWR]RQLQJPDWWHUV LHWKHUHTXLUHGEXLOGLQJ
setback vs. how far the building is set back from the property line). Also, the title company is referencing
this same information if they are asked to provide a 3.1 Zoning Endorsement to their title policy.
With the adoption of the 2016 Minimum Standard Detail Requirements, the process of providing this
information on the survey has again changed. Per the 2011 requirements this information was to be
provided by the insurer (the title company). It is now the responsibility of the CLIENT to provide a
zoning report or letter.
If Table A Items 6(a) and/or 6(b) are included and the client does not provide a zoning report or letter,
the surveyor should still include a note stating: “The surveyor was not provided with a zoning report or
letter from the the client pursuant to Table A Item 6(a) and/or 6(b).”
ITEM 7(a)*: Exterior Dimensions of All Buildings at Ground Level
This item is typically included and does not often impact the cost of the survey. In showing the
buildings on the survey, which is a minimum detail requirement, the surveyor is already obtaining these
dimensions. The dimensions of the building are helpful for planning purposes and to exhibit how the
surveyor determined building footprint square footage if Item 7(b)(1) is included.
ITEM 7(b)(1)*: Square Footage of Exterior Footprint
If included, the surveyor calculates the square footage of all buildings based upon the building
footprint dimensions at ground level. If asking the title insurer to issue a zoning endorsement, this
information is important to make comparisons to any zoning restriction or requirement. It may also
be important to make a comparison between the building size(s) that may have been revealed in a
purchase agreement and the actual facts on the ground. Note that the square footage information
reported by the surveyor will only be for the footprint of the building and will not include the gross
VTXDUHIRRWDJH WRWDO RIDPXOWLµRRUEXLOGLQJ,IWKDWLQIRUPDWLRQLVQHFHVVDU\LWFDQEHQHJRWLDWHG
under Item 7(b)(2). Frequently, there are discrepancies in square footages reported by the surveyor
and an appraiser. An appraiser may be reporting the square footage based on room sizes, county
appraisal records, etc., that typically report interior square footage information.
ITEM 7(b)(2): Square Footage of Other Areas As Specified by The Client
,IWKHUHLVDWUDQVDFWLRQVSHFL´FQHHGIRUWKHVXUYH\RUWRUHSRUWWKHVTXDUHIRRWDJHRIRWKHUDUHDVRQ
the surveyed property, those can be negotiated under this item. As noted above, Item 7(b)(2) can be
utilized if the gross building square footage is needed. Other examples would include areas that may
QHHGWREHUHSRUWHGIRUFRPSOLDQFHWR]RQLQJPDWWHUVLQVSHFL´F]RQLQJFRGHV)RULQVWDQFHWKHUHPD\
be restrictions for impervious areas, open space restrictions, recreation areas, parking areas, etc. These
VSHFL´FQHHGVZRXOGDOOKDYHWREHUHOD\HGWRDQGWKHQQHJRWLDWHGZLWKWKHVXUYH\RU
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ITEM 7(c)*: Measured Height of All Buildings
If included, the surveyor will report the measured height of all buildings on the property above grade.
7KHFOLHQWPD\GHVLJQDWHWRWKHVXUYH\RUDVSHFL´HGORFDWLRQZKHUHWKHPHDVXUHPHQWVKRXOGEHWDNHQ
If not, the surveyor will take the measurement and report the point of measurement on the survey. This
information becomes valuable if the title insurer is issuing a zoning endorsement so that comparisons
to any zoning restriction or requirement can be made. There may also be other height restrictions for
WKHSURSHUW\WKDWPD\EHFLWHGZLWKLQDVSHFL´F]RQLQJRUGLQDQFH6FKHGXOH%([FHSWLRQVRUZLWKLQ
JRYHUQPHQWUHODWHGUHTXLUHPHQWVVXFKDV)$$UHVWULFWLRQV6SHFL´FLQVWUXFWLRQVKRXOGEHJLYHQWRWKH
VXUYH\RULILWLVQHFHVVDU\WRDOVRUHSRUWWKHQXPEHURIVWRULHVRIPXOWLµRRUHGVWUXFWXUHVRULIKHLJKWV
of other improvements are to be measured (i.e. towers, signage, etc.). The client may want to negotiate
WKHVHVSHFL´FQHHGVXQGHU,WHP
ITEM 8*: Substantial Features
Per the Minimum Standard Detail Requirements in Section 5D, the buildings on the surveyed property
will be reported and shown. If it is necessary to locate the substantial additional features observed
ZKLOHFRQGXFWLQJWKH´HOGZRUNVXFKDVSDUNLQJORWVELOOERDUGVVLJQVVZLPPLQJSRROVODQGVFDSHG
areas, **substantial areas of refuse, etc., the client should consider including this item. Some of the
additional features may be necessary for a zoning endorsement.
**With the adoption of the 2016 standards “substantial areas of refuse” has been added to balance the
elimination of what had been Table A Item 18 in previous versions.
ITEM 9*: Parking
If included, the surveyor must show the number (count) and type (e.g. handicapped, motorcycle,
regular, etc.) of parking spaces in parking areas, lots and structures. Furthermore, the surveyor is to
VKRZWKHVWULSLQJRIFOHDUO\LGHQWL´DEOHSDUNLQJVSDFHVRQVXUIDFHSDUNLQJDUHDVDQGORWV$OWKRXJKWKH
surveyor must include the count and type of spaces within structures, the surveyor is not required to
show the striping within the structures.
:KHQDGGUHVVHGWKHXVHUVKRXOGEHDEOHWRORRNWRWKHVXUYH\WR´QGDFRXQWRIWKHQXPEHURISDUNLQJ
spaces on the surveyed property broken down by type. For surface parking areas and lots, the striping,
LILGHQWL´DEOHLVWREHVKRZQRQWKHGUDZLQJ
,IWKHUHLVSDUNLQJZLWKLQDVWUXFWXUHRIDVXUYH\HGSURSHUW\MXVWDSDUNLQJFRXQWZLOOEHLQGLFDWHG,I
the reporting of striping within the structure is required, it must be negotiated separately under Item
21. The surveyor and the client should further discuss how this is to be delineated on the survey. For
instance, if there is a multi-level parking structure, is it necessary for the surveyor to provide detail
drawings of each level showing location of each space and striping which could greatly impact pricing.
$QRWKHUFRQVLGHUDWLRQLVIRUSDUNLQJWKDWPD\EHDYDLODEOHWRWKHVXEMHFWSURSHUW\ZLWKLQDEHQH´FLDO
easement or reciprocal easement. If such easements and parking exist, the client should consider the
LQFOXVLRQRI2SWLRQDO7DEOH$,WHPWRPDNHWKHVHHDVHPHQWVVXEMHFWWRWKHVXUYH\UHTXLUHPHQWV
Zoning codes may dictate a required number of parking spaces based on use, lot size, number of
employees, units, etc. Item 9 is typically included to determine compliance to these requirements.
The title company will also look to this issue if they are asked to provide a zoning endorsement.
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ITEM 10(a) and/or 10(b): Party (Common) Walls
7KLV,WHPFDQEHXWLOL]HGIRUSURSHUWLHVWKDWVKDUHDFRPPRQRUSDUW\ZDOOZLWKDQDGMRLQLQJSURSHUW\7KHVH
would be properties in older urban areas such as row houses, condominiums, or shopping center/mall type
properties. On the shopping center properties, there may be anchor stores owned separately from the
UHPDLQLQJFHQWHU7KHDQFKRUVWRUHZRXOGPRVWOLNHO\VKDUHDFRPPRQZDOOZLWKWKHDGMRLQLQJSURSHUW\
When Item 10(a) is included, the surveyor reports the relationship of the party or common wall to the
property line. Most likely it is one in the same. The surveyor performs interior survey work to make
these determinations. The client must designate which walls are of a concern and needs to obtain the
necessary permissions for the surveyor to enter the interior of properties on either side of the wall.
Item 10(b) further requires the surveyor to determine if the common or party wall is plumb or
perpendicular to the property line. If the wall were not at 90 degrees, it would lean and cause a potential
encroachment. Similarly, the client must designate which walls are of a concern and needs to obtain the
necessary permissions for the surveyor to enter the interior of properties on either side of the wall.
0RVWSURSHUWLHVWKDWDUHVXEMHFWWRFRPPRQZDOOVHVSHFLDOO\LQFDVHVRIQHZHUFRQVWUXFWLRQSRVVHVV
extensive party wall agreements within covenants written into recorded documentation that allow
IRUVRPHµH[LELOLW\IRUERWKWKHZDOOORFDWLRQDQGIRUQRQSOXPEZDOOV,WLVDGYLVDEOHWRUHYLHZWKHVH
documents before including these items.
These items will add some additional cost and timing to the survey.
ITEM 11: Location of Utilities
IMPORTANT NOTE:%HDGYLVHGWKDWZKDWZDVGH´QHGLQSULRUYHUVLRQVRIWKHVHUHTXLUHPHQWVDV
Item 11(a) “the observed evidence of utilities” has been moved into the mandatory section of the 2016
standards under Section 5.E.iv.
For Item 11, in addition to all observed information now mandatory per Section 5.E.iv, the surveyor will
attempt to provide information regarding any underground service to the surveyed property. If there
are underground lines that run from a point off the surveyed property and then connect to the building
or any improvement on the property, or cross the property, the surveyor will look to other sources to
report their approximate locations on the survey. These sources can include any plans provided by the
client, plans requested by the surveyor and obtained from utility companies, such as previous as-built
surveys or site plans used for any construction on the site. The surveyor must include a reference as to
the sources of information. These plans would typically reveal the underground service line locations
or potential locations. Although often requested, utility companies may not have this information since
the utility installation was made on private lands to only provide service to the property. Furthermore,
locating these plans at utility companies is sometimes impossible.
A utility locator service such as an 811 utility locate may also be contracted to provide ground markings
of these underground features. These services oftentimes do not provide markings at the request of
land surveyors. For liability reasons, the request needs to be made by the owner of the property. Some
locator companies only provide ground markings if there is pending excavation.
Item 11 will add additional expense to the survey and also impact the timing. In many cases when Item 11
is included, the client pays additional fees for the surveyor to attempt to collect information from utility
companies or from utility locator companies. Due to the lack of available information, sometimes not much
more is revealed on the survey than what would have been obtained with only the mandatory responsibilities
now included in Section 5.E.iv. Unless the client can provide the surveyor with the referenced as-built
surveys or site plans, the client should consider whether it is really necessary to negotiate Item 11.
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If the surveyor looks to any sources as referenced above for Item 11 for the approximate locations of the
underground services, the surveyor should always state the source(s) of the information on the drawing.
The surveyor should also note the lack of information provided or any incomplete response from utility
companies or locator services. It is also important to note that lacking excavation, the exact location of
underground features cannot be accurately, completely and reliably depicted. Where additional or more
detailed information is required, the client is advised that excavation may be necessary.
When looking to this utility information provided on the survey the transaction parties are interested
LQWZRLVVXHV7KH´UVWLVWKDWWKHVXUYH\HGSURSHUW\KDVVXI´FLHQWXWLOLW\VHUYLFHIRULWVRSHUDWLRQ7KH
second issue is that all services enter the surveyed property either from a dedicated public right-ofZD\WKDWDGMRLQVWKHSURSHUW\RUWKURXJKDQDSSXUWHQDQWHDVHPHQWWKDWJHWVWKHXWLOLW\VHUYLFHWRD
property line of the surveyed property. It is typical that transaction parties can get comfortable with
these issues without addressing the costly and time consuming Item 11. These are also the issues the
title company needs to understand when issuing a Utility Endorsement.
:KHQWKHUHLVHYLGHQFHRIDXWLOLW\VHUYLFHFURVVLQJWKHVXUYH\HGSURSHUW\WRVHUYLFHDQDGMRLQHUWKH
surveyor’s responsibilities to show and report the observed evidence is outlined in Section 5.E of the
Minimum Standard Detail Requirements. If there is a concern as to whether the actual underground
utility improvements are within any burdening easement for the same, Item 11 may be considered for
this need also.
ITEM 12: Government Related Survey Requirements
The client may specify to the surveyor that government related survey requirements be included. As
LQGLFDWHGLQWKHGH´QLWLRQRIWKLVLWHPWKHVHPD\LQFOXGH+8'VXUYH\UHODWHGUHTXLUHPHQWVVXUYH\V
on lands for leases on Bureau of Land Management managed lands or even FAA restrictions. Whatever
WKHVFHQDULRWKHFOLHQWPXVWUHODWHWKHVSHFL´FQHHGVDQGSURYLGHWKHUHTXLUHPHQWVWRWKHVXUYH\RU
Depending on the requirements, this item may add additional costs to the survey.
ITEM 13: Names of Adjoiners
Per amended section 6.C.vi, of the Minimum Standard Detail Requirements, for non-platted lands,
WKHVXUYH\RUVKDOOUHSRUWRQWKHGUDZLQJWKHUHFRUGLQJGDWDLGHQWLI\LQJDGMRLQLQJWUDFWVDFFRUGLQJWR
FXUUHQWSXEOLFUHFRUGV)RUSODWWHGDGMRLQLQJODQGVWKHVXUYH\RUVKDOOUHSRUWWKHUHFRUGLQJGDWDRIWKH
subdivision plat.
7KHLQFOXVLRQRI,WHPQRZUHTXLUHVWKDWWKHQDPHVRIWKHDGMRLQLQJRZQHUVSHUFXUUHQWWD[UHFRUGV
be included along with the above recording data. In the case of more than one owner, the surveyor may
LGHQWLI\WKH´UVWRZQHUVQDPHOLVWHGLQWKHWD[UHFRUGVIROORZHGE\¬HWDO«
ITEM 14*: Distance to the Nearest Intersecting Street
:KHQLQFOXGHGWKHVXUYH\RUUHSRUWVDGLVWDQFHIURPDSURSHUW\FRUQHURIWKHVXEMHFWSURSHUW\WKDWLV
ZLWKLQDURDGFHQWHUOLQHRUDORQJDURDGULJKWRIZD\WRWKHQHDUHVWLQWHUVHFWLQJVWUHHWDVVSHFL´HGE\
WKHFOLHQW,IQRQHDUHVSHFL´HGWKHVXUYH\RUZRXOGFKRRVHWKHSURSHUW\FRUQHUDQGWKHVWUHHW0DQ\
metes and bounds descriptions may tie a property corner to an intersecting street and that information
would be shown as recorded and measured dimensions on the survey per the Minimum Standard Detail
Requirements. If the client wants to be sure that they can look at the survey drawing and see how far
a property corner is from an intersecting street, they should opt for the inclusion of Item 14, specify
the particular street and discuss with the surveyor the precision of the measurement (i.e., scaled from
a map, recorded dimension or actual observed measurement). This is particularly useful if there is a
]RQLQJUHVWULFWLRQWKDWPD\DSSO\UHJDUGLQJGLVWDQFHVWRLQWHUVHFWLQJVWUHHWVRUHYHQWRVSHFL´FVWUHHWV
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ITEM 15: Uses of Other Technologies and Alternative Methods to Locate Improvement or Features
This item should only be considered for non-standard type properties that are large in size. Examples
might be a large ski resort, a large wind farm, a coal mining facility, a large mobile home park, an
extensive golf course, etc. These properties could be hundreds or thousands of acres. The intent of this
item is to save cost and time on such properties when locating interior improvements or features would
be prohibitive. Including this item on standard or typical properties would not offer cost or time savings.
The inclusion of this item does not negate the need for the surveyor to comply with the Measurement
Standards in Section 3.E of the Minimum Standards regarding the boundaries of the property. It only
applies for the reporting of the interior features or improvements.
7RSHUIRUPWKLVWDVNWKHUHDUHPDQ\WHFKQRORJLHVDYDLODEOHWRWKHVXUYH\LQJLQGXVWU\VXFKDVUHFWL´HG
orthophotography, photogrammetric mapping, airborne/mobile laser scanning, etc. The accuracy these
WHFKQRORJLHVSURYLGHPD\EHVXI´FLHQWWRVKRZLPSURYHPHQWVRUIHDWXUHVRQWKHVXUYH\HGSURSHUW\WR
an acceptable accuracy to a nearby property boundary.
,QDOOFDVHVWKHVXUYH\RUVKRXOGGLVFXVV D WKHUDPL´FDWLRQVRIVXFKPHWKRGRORJLHVZLWKWKHLQVXUHU
lender and client prior to the performance of the survey and, (b) place a note on the face of the survey
H[SODLQLQJWKHVRXUFHGDWHSUHFLVLRQDQGRWKHUUHOHYDQWTXDOL´FDWLRQVRIVXFKGDWDWRWKHVXUYH\
ITEM 16*: Evidence of Recent Earth-Moving or Construction
When included, the surveyor would report any observation of recent earthmoving work, building
construction or building additions on the surveyed property. If any of this work has occurred, it
may indicate a possible mechanics lien against the property. The surveyor should show any feature
indicating these recent improvements on the drawing and also provide a note on the survey stating the
observations or any knowledge of pending improvements per Item 16. If the surveyor did not observe
any indication, or has no knowledge, a note should also be provided.
ITEM 17*: Observed or Proposed Changes within Street Rights-Of-Way
When included the surveyor would observe any recent change that may have been made within any
VWUHHWULJKWRIZD\DGMRLQLQJWKHSURSHUW\7KHVHPD\LQFOXGHDQ\URDGZD\LPSURYHPHQWVVLGHZDON
or utility improvements. The surveyor would also report any knowledge of any proposed changes
IRUWKHULJKWRIZD\LILQIRUPDWLRQLVDYDLODEOHIURPWKHFRQWUROOLQJMXULVGLFWLRQ7KHFOLHQWPD\EH
concerned with these changes because a widening of the right-of-way may indicate a need for a land
WDNHRUHDVHPHQWDIIHFWLQJWKHVXEMHFWSURSHUW\RUFRXOGDOVRLQGLFDWHDQDVVHVVPHQWFKDUJHGWRWKH
VXEMHFWSURSHUW\IRUWKHLPSURYHPHQW7KHVXUYH\RUVKRXOGVKRZDQ\IHDWXUHLQGLFDWLQJWKHVHUHFHQW
improvements on the drawing and also provide a note on the survey stating the observations or any
knowledge of pending improvements per Item 17. If the surveyor did not observe any indication, or
has no knowledge, a note should also be provided.
IMPORTANT NOTE: Prior Table A Item 18 per the 2011 version of these requirements has been removed
entirely ª2EVHUYHG(YLGHQFHRIVLWHXVHGDVDVROLGZDVWHGXPSVXPSRUVDQLWDU\ODQG´OO« Therefore,
prior Table A Items 19, 20, 21 and 22 have been renumbered as 18, 19, 20 and 21.
ITEM 18: Location Of Wetlands
,IWKHVXUYH\HGSURSHUW\LVVXEMHFWWRDQ\ZHWODQGUHVWULFWLRQDQGWKHUHKDVEHHQD´HOGGHOLQHDWLRQ
FRQGXFWHGE\DTXDOL´HGVSHFLDOLVWKLUHGE\WKHFOLHQWWKHVXUYH\RUVKDOOORFDWHDQ\PDUNHUVREVHUYHG
LQWKHSURFHVVRIFRQGXFWLQJWKH´HOGZRUNDQGVKRZWKHPRQWKHIDFHRIWKHPDS,IQRPDUNHUVZHUH
observed, the surveyor shall so state.
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A surveyor cannot determine wetlands. A surveyor may report a swamp or creek on the property,
EXWGHWHUPLQLQJWKDWWKRVHDUHDVDUHVXEMHFWWRDQ\ZHWODQGUHVWULFWLRQFDQQRWEHPDGHZLWKRXWWKLV
VSHFL´FGH´QHGLQIRUPDWLRQIURPDTXDOL´HGSURIHVVLRQDO,IDQ(QYLURQPHQWDO3KDVH,6WXG\KDVEHHQ
completed, it would make reference to these restrictions, but may not cause delineation markers to
be set. Additional environmental work may have to be performed by an environmental engineer or a
TXDOL´HGZHWODQGVVSHFLDOLVWFDXVLQJJURXQGPDUNLQJVRQWKHVLWHIRUWKHZHWODQGV7KHFOLHQWZRXOG
have to engage these professionals and advise the surveyor that ground markings have been set. In
rare occasions, wetland restrictions and mapping are recorded and appear as exceptions to title within
WKH6FKHGXOH%,,RIWKHWLWOHFRPPLWPHQW7KHVHZRXOGWKHQEHVXEMHFWWR6HFWLRQ& L DQG LL RI
the Minimum Standards. If Item 18 is included in the requirements and no markers were observed, the
surveyor shall so state.
ITEM 19: Offsite (Appurtenant) Easements
In Section 6.C.(i) of the Minimum Standard Detail Requirements, the surveyor must show, report
DQGLQGLFDWHWKHZLGWKRIDOOHDVHPHQWVERWKEXUGHQLQJDQGEHQH´WLQJWKHSURSHUW\ZKHQSORWWDEOH
Regardless of the inclusion of Table A Item 19, the limits (boundaries) of these easements will be shown
if plottable.
%\LQFOXGLQJ,WHPWKRVHHDVHPHQWDUHDVQRZEHFRPHVXEMHFWWR6HFWLRQVDQGRIWKH0LQLPXP
Standards along with any applicable Table A Items. As these easement rights are on the lands of others,
the client must obtain the necessary permissions for the survey work to commence.
These appurtenant rights are typically not revealed until the title work is provided. They generally
appear within the Schedule A of the commitment as “together with” statements or as “easement
SDUFHOV«DVWKHWLWOHFRPSDQ\LVXVXDOO\DVNHGWRRIIHULQVXUDQFHWKURXJKWKHEHQH´FLDOULJKWV
Examples of what may be involved may vary from a 50’ x 100’ easement for driveway purposes to an
outparcel having cross parking easements and access across a very large mall parcel. The need and the
cost and additional timing for this item should be considered and discussed with the surveyor on a case
E\FDVHEDVLV.HHSLQPLQGWKDWWKHVXUYH\RUPD\QRWKDYHNQRZOHGJHRIWKHVHEHQH´FLDOHDVHPHQWV
until advised or by reviewing a title commitment or report.
ITEM 20*: Professional Liability Insurance
This item allows the client to request from the surveyor proof of professional liability insurance in an
DPRXQWVSHFL´HG
About 85% to 90% of land surveyors carry professional liability (errors and omissions) insurance. The
typical industry standard amount of a surveyor’s coverage is $1,000,000 per occurrence. If the client
elects this amount or lower, the chance is good that most surveyors could comply. However, if a higher
amount were necessary, it would either limit the number of available surveyors or require the surveyor
to obtain an additional coverage rider to satisfy the requested amount. These costs would be passed
RQWRWKHFOLHQW6RPHODQGVXUYH\LQJ´UPVW\SLFDOO\WKRVHDVVRFLDWHGZLWKD&LYLO(QJLQHHULQJRU
$UFKLWHFWXUDO´UPPD\KDYHWRRIFRYHUDJH
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One of the reasons the ALTA Survey product is prepared is so a title insurer can provide survey
coverage. That coverage offers the client insurance through survey matters with the exception of
DQ\LWHPVSHFL´FWRWKHVXUYH\LQWKH6FKHGXOH%([FHSWLRQVLQWKHSROLF\,IWKHUHZHUHDQHUURURU
omission regarding a survey matter, the title insurer would pursue the surveyor for any loss sustained
E\WKHFOLHQW,QFOXGLQJ,WHPRIIHUVPRUHRIDEHQH´WWRWKHWLWOHFRPSDQ\UDWKHUWKDQWRWKHFOLHQW
Requiring a surveyor to carry professional liability insurance offers the client no substantial additional
EHQH´WRWKHUWKDQKLJKOLJKWLQJWKDWWKHVXUYH\RUSUDFWLFHVJRRGEXVLQHVV
)XUWKHUPRUHDVGH´QHG,WHPUHTXLUHVWKHLQVXUDQFHFRYHUDJHEHLQHIIHFWWKURXJKRXWWKHFRQWUDFW
term. The contract term typically is from the date the surveyor is engaged to the date the surveyor is
paid. An error or omission is typically something that is uncovered well after the satisfaction of the
contract, sometimes years later. This is entirely independent of how long the surveyor is liable for their
work. That is a function of state law and depends on the state statutes for limitations and repose. It
may be advisable to address any additional needs for professional liability insurance, general liability
insurance and workmen’s compensation as a part of the contract terms and conditions than rather as
a part of the survey requirements.
ITEM 21:
This item was left blank intentionally. If there is a need for something to be included on the survey, not
LQFOXGHGLQWKH0LQLPXP6WDQGDUG'HWDLO5HTXLUHPHQWVRUGH´QHGLQ2SWLRQDO,WHPVWKURXJKLWFDQ
be negotiated here. As long as what is being asked for is within the realm of a surveyor’s expertise, the
surveyor may be willing to include the item. Within the introduction preamble to the Optional Table A
Items, an example is cited for requirements that would be needed for an engineering design survey that
PD\EHGRQHLQFRQMXQFWLRQZLWKWKH$/7$6XUYH\KRZHYHUWKLVEODQNLWHPLVQRWOLPLWHGWRWKDWH[DPSOH
If multiple items are negotiated, they should be addressed as Items 21(a), 21(b), etc.
Per Section 6.D.(g) of the Minimum Standards, should the client and the surveyor negotiate and agree
RQDGH´QLWLRQIRU,WHPHWFWKHVXUYH\RUPXVWLQFOXGHDQRWHRQWKHVXUYH\DVWRZKDWZDVGH´QHG
and negotiated. This would be helpful information to another party that may be looking at the survey
XQDZDUHRIWKHGH´QLWLRQ

25

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
614 of 808

Exhibit "D"

Survey Review Check List For ALTA/NSPS Land Title Surveys
Per ALTA/NSPS Minimum Standard Detail
Requirements, the survey shall include the
following:
(Please note that the numbered section references
below refer to the subsections of the ALTA/NSPS
Survey Requirements in Section 1 of this Handbook)

Section 5: Field Work
Section 5.A
Location, size, character and type of
monuments found or set (per Table
A Item 1 or jurisdictional standards)
Location, description and character
of lines that control the boundaries
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Section 5.B.v
Location and extent of potential
encroachments of access features by
adjoining properties onto the surveyed
property
Section 5.B.vii
Observed evidence of access to and
from waters adjoining the surveyed
property (i.e. paths, boat slips, launches,
piers, docks)
Section 5.C.i
Character and location of evidence
of possession or occupation along
perimeter

Section 5.B.i
Distance from corner(s) of surveyed
property to nearest street right-of-way
lines if not butting a right-of-way

Section 5.C.ii
Character and location of improvements
within five feet of each side of boundary
lines unless access is restricted

Section 5.B.ii
Names of streets, highways or public
way abutting property
Width and location of each edge of
traveled way relative to the surveyed
property

Section 5.C.iii
Evidence and location of potentially
encroaching structural appurtenances
and projections by or onto adjoining
properties, rights-of-way, easements
or setback lines

Section 5.B.iii
Visible evidence of physical access
(i.e. curb cuts, driveways)

Section 5.D
Location of buildings on surveyed
property

Section 5.B.iv
Location and character of access by
others than the apparent occupants
to or across the surveyed property
(i.e. private roads, driveways, alleys,
railroads, railroad sidings and spurs,
sidewalks, etc.)

Section 5.E.i
Evidence of easements or servitudes
burdening the surveyed property
disclosed in documents provided or
obtained by the surveyor and observed
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Section 5.E.ii
Observable evidence of easements,
servitudes or other uses by other than
the occupants not disclosed in the
documents provided or obtained but
observed, if they appear to affect the
surveyed property (i.e. roads, drives,
sidewalks, paths, utility service lines,
water courses, ditches, drains, telephone,
fiber optics, electric, water, sewer, oil
or gas pipelines on or across surveyed
property, and on adjoining property)
Section 5.E.iii
Surface indications of underground
easements or servitudes (i.e. utility
cuts, vent pipes, filler pipes)
Section 5.E.iv
Evidence on or above the surface
which may indicate utilities located on,
over or beneath the surveyed property.
(i.e. pipeline markers, manholes, valves,
meters, transformers, pedestals, cleanouts, utility poles, overhead lines and
guy wires)
Section 5.F
Evidence of cemeteries, gravesites
and burial grounds on the surveyed
property as observed or as disclosed
in documents provided to the surveyor
Section 5.G.i
Location of any springs, ponds,
lakes, streams, rivers, canals, ditches,
marshes and swamps on, running
through or within five feet of the
surveyed property
Section 5.G.ii
Location of any water feature forming
a boundary of the surveyed property;
the attribute (i.e. top of bank, edge
of water, high water mark) should
be congruent with the boundary as
described in the record description
or new description

Survey Review Check List

Section 6: Plat Or Map
Section 6.B.i
Current record description of the
surveyed property. In the case of an
original survey, the current record
description of the parent tract that
contains the surveyed property
Section 6.B.ii
Any new description of the surveyed
property (if applicable) prepared in
conjunction with the survey
Statement explaining why new
description was prepared
If a new description is prepared, a note
shall be provided stating (a) that the
new description describes the same real
estate as the record description or, if it
does not, (b) how the new description
differs from the record description.
Section 6.B.iii
Point of Beginning, remote point of
beginning, point of commencement
and all distances and directions
as appearing in record and new
description
Measured or calculated dimensions
in addition to record when differs
from the record by amount deemed
significant by the surveyor, such
dimension shall be shown in addition
to, and differentiated from, the
corresponding record dimension.
Section 6.B.iv
Directional, distance and curve data
Statement if record description does
not close mathematically
Basis of bearings and difference from
record, if any
Section 6.B.v
Balance of parcel shown if whole parcel
not surveyed and notation indicating
extent of survey
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Section 6.B.vi
Date of measurement of title line
defined by a water boundary, which
attribute(s) was (were) located and a
caveat that water boundary is “subject
to change due to natural cause and
that it may or may not represent actual
location of limit of title”
Section 6.B.vii
Contiguity, gores, and overlaps along
the exterior boundaries with adjoining
lands
Interior parcel lines for multiple parcel
properties with gores and overlaps, if any
Section 6.B.viii
Any notation (if applicable) regarding
major discrepancies between record
and measured information and an
explanation impacting boundary
resolution
Section 6.B.ix
The location of all buildings
dimensioned perpendicular to perimeter
lines (i.e., where potentially impacted by
a setback line)
Section 6.B.x
Any notation (if applicable) explaining
site conditions negating Relative
Positional Precision
Section 6.B.xi
Note identifying areas within five feet
of the boundary, if any, to which access
was restricted
Section 6.B.xii
Note on the plat or survey identifying
the title commitment or other title
evidence, effective date and name
of insurer
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Section 6.C.i
Location, width and recording
information of all plottable rights of way,
easements and servitudes burdening
and benefitting the surveyed property
per documents provided or obtained
Section 6.C.ii
Summary of all rights of way, easements
and servitudes including the record
information and a statement as to
whether the item is shown and a related
note if: (a) the location cannot be
determined from the record document;
(b) no observed evidence at the time
of the fieldwork; (c) blanket easement;
(d) not on, or does not touch, the
surveyed property; (e) limits access
to an otherwise abutting right of way;
(f) documents are illegible; or (g) the
surveyor has information indicating that
it may have been released or otherwise
terminated.
For surveyed property consisting of
multiple parcels, notes indicating which
parcels the rights of way, easements
and servitudes cross or touch.
Section 6.C.iii
Note if no physical access to a public
way was observed
Section 6.C.iv
Locations and widths of rights of way
abutting or crossing and source of
information (if variable, indicate as
“variable”)
Section 6.C.v
Identifying titles of record plats, filed
maps, right of way maps, etc. with
recording or filing data
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Section 6.C.vi
For non-platted adjoining land,
recording data identifying adjoining
tracts as per current public records
For platted adjoining land, the
recording data of the subdivision plat
Section 6.C.vii
Platted setback or building restriction
lines on recorded subdivision plats or
on documents provided or obtained
Section 6.D.i
Minimum size 8.5 x 11 inches (22” x 34”
B&C Standard)
Written Scale and Graphic scale
Section 6.D.ii
Property boundary line distinguishable
Note “No buildings observed”, if
applicable
North Arrow *North orientation of plat
(toward top of drawing preferred)
Legend of symbols and abbreviations
Vicinity Map reference to highways and
intersection
Supplementary or detail diagrams when
necessary.
Notes explaining modifications to Table
A items and additional Table A items
(e.g., 21(a), 21(b), 21(c)) negotiated
between the surveyor and client.
Surveyor name, address, phone number,
email
Surveyor project number (if any)
Surveyor seal, signature, reg. number
Date of all plan revisions
Sheet numbers
Caption “ALTA/NSPS Land Title Survey”

Survey Review Check List

Section 7: Certification
ALTA/NSPS Prescribed form of Survey
Certification
Date of Field Work Completion
Negotiated Table A Items
Designated parties named in certification
Date of Plat or Map
Optional Table A Items required as negotiated
Monuments placed at all major corners
Verification of address(es) by
observation or in documents provided
or obtained
Flood zone classification and graphic
plotting if (2) or more zones.
Gross land area (and other areas
if specified by client)
Vertical relief and source of information
along with originating benchmark
6(a). Current zoning classification,
setback requirements, height, floor
space area restrictions, and parking
requirements in letter or report
provided. Identify the date and source
of the report or letter.
6(b). Graphically depict building
zoning setback requirements in
report or letter provided the client if
those requirements do not require an
interpretation
Identify the date and source of the
report or letter.
7(a). Exterior dimensions of all buildings
at ground level
7(b). Square footage of
(1)exterior footprint of all buildings
at ground level
(2)other areas defined by client
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7(c). Height of all buildings above grade
at a defined location

14. Distance to the nearest
intersecting street

8. Substantial observable features (i.e.
parking lots, billboards, signs, swimming
pools, landscaped areas, substantial
areas of refuse).

15. Orthophotography,
photogrammetric mapping, remote
sensing, laser scanning, and other
products for the basis of locations of
certain features excluding boundaries.
Include a note that explains the source,
date, relative accuracy and other
relevant qualifications of any such data.

9. Number and type of parking spaces
on surface parking areas, lots and
in structures. Striping of identifiable
surface parking spaces
1O(a). Relationship of division or
party walls to adjoining properties
as designated by the client (client to
obtain necessary permissions)
10(b). Determination whether
designated division or party walls
are plumb (client to obtain necessary
permissions)
11. Location of utilities existing on or
serving the surveyed property as
determined by: observed evidence,
evidence from plans requested by the
surveyor and obtained from utility
companies, or provided by client
(with reference as to the sources of
information), and markings requested
by the surveyor pursuant to utility
locate or similar request
12. Governmental Agency survey-related
requirements as specified by the client
(i.e. HUD)
13. Names of adjoining owners per
current tax records
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16. Observable evidence of recent
earth moving work, building
construction, or additions
17. Any changes of street right of way
lines either completed or proposed.
Observable evidence of recent street
or sidewalk construction or repairs.
18. Location of wetlands if field
delineated by others
Note if no markers were observed
19. Include any plottable offsite
easements or servitudes disclosed
in documents provided or obtained
(client to obtain necessary
permissions).
20. Professional Liability Insurance
(Item shall not be addressed on the
face of the survey)
21. Any additional item(s) negotiated
between surveyor/client. Definition
should appear on the survey within
a general note.
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14

Easement and/or right-of-way for pipeline, together with all appurtenances, granted to Shell Petroleum
Corporation, dated December 28, 1938, and recorded in Deed Book 313, Page 158, of the Clark County
records. This item is located on the surveyed property and is a blanket easement and is not plotted
hereon.

15

Easement and/or right-of-way, together with all appurtenances, granted to the Ohio Fuel Gas Company,
dated November 30, 1962, filed December 14, 1962, and recorded in Deed Book 533, Page 519, of the
Clark County records. This item is not on, or does not touch, the surveyed property and is not
plotted and shown hereon.

16

Easement and/or right-of-way, together with all appurtenances, granted to Ohio Edison Company, dated
June 18, 1975, filed July 14, 1975, and recorded in Deed Book 709, Page 640, of the Clark County
records. This item is located on the surveyed property and is plotted hereon.

17

Easement and/or right-of-way, together with all appurtenances, granted to State of Ohio Department of
Transportation, dated February 20, 1981, filed March 3, 1981, and recorded in Deed Book 770, Page 91,
of the Clark County records. The location of this item cannot be determined from the record
document and therefore it is not plotted hereon.

18

Easement and/or right-of-way, together with all appurtenances, granted to the board of Clark County
Commissioners, dated November 2, 1987, filed November 6, 1987, and recorded in Deed Book 832, Page
203, of the Clark County records. The location of this item cannot be determined from the record
document and therefore it is not plotted hereon.

21

Easement agreement by and between G.M.R.I., Inc., a Florida Corporation and Midwest Heritage Inn of
Springfield, Ohio, Inc., filed June 26, 1996 and recorded in Official Record 611, Page 190, of the Clark
County Records. This item is located on the surveyed property and is plotted hereon.

22

Easement and/or right-of-way, together with all appurtenances, granted to Ohio Edison Company, dated
July 24, 1996, filed August 14, 1996, and recorded in Official Record 643, Page 96, of the Clark County
Records. This item is located on the surveyed property and is plotted hereon.

MISCELLANEOUS NOTES
Hillcrest Ave

68

41

20

Terms and conditions of easement to construct, tap into and utilize the retention pond as established in
Deed filed May 13, 1996 and recorded in Official Record 578, Page 109, of the Clark County Records.
This item is located on the surveyed property and is plotted hereon.

68

Front Setback: 20' Minimum, Per Plat 50' Minimum
Side Setback: Not Restricted
Rear Setback: Not Restricted
Maximum Building Height: 45'
Minimum Lot Width: Not Restricted
Maximum Floor Area Ratio: Not Restricted
Parking Requirements: 1 space per 45 square feet of building area and 1 handicap space for every 20 regular
spaces.
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The surveyed property is zoned "CH-1" - Highway Commercial district, City of Springfield, Ohio.

Easement and/or right-of-way, together with all appurtenances, granted to Ohio Edison Company, dated
January 30, 1989, filed January 31, 1989, and recorded in Deed Book 845, page 845, of the Clark County
records. The location of this item cannot be determined from the record document and therefore it
is not plotted hereon.
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This survey is not intended for construction or construction design purposes.

MN14

Adjoiner information shown hereon was obtained from the county's property appraiser web site.

MN15

At the time of survey, there was no observable evidence of site use as a burial ground or cemetery.

MN16

The surveyor and client negotiated item 21a as follows: the survey shall reflect the permanent parcel
number for the surveyed property as reflected by the county assessor's office. The permanent parcel
number (ppn.) is 330060001800088.
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There are no gaps, gores, or overlaps inherent to the surveyed property based on the field survey
performed and the title commitments provided.
Bearings shown hereon are based on the North right-of-way line of Elmwood Avenue, Clark County, Ohio
to bear N 72° 26' 27" W, per record description.
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The surveyor was not provided any documentation, was not made aware and did not observe any ground
markings on the surveyed property with regards to wetlands on the surveyed property. no environmental
assessment or audit was performed on the surveyed property by Bock and Clark Corp.
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340.
00' (R
)

g Sp

N 17
°3
25.0 3'33"E
0' (R
&M )

Found
Railroad Spike
@2.2' West

MN6

s
15 P
arking
Space

S17°

16"E

g Sp

OH

"W 18
3.71
'

27'42

8'4
2"
E
5°
5

28 P
arkin

10 P
arkin

N 72
°2
25.1 6'27"W
0' (R
&M)
N 72
°2
15.0 6'27"W
0' (R
&M)

1 11

OH

The location of the utilities shown hereon are from observed visible evidence of above ground
appurtenances only. The surveyor was not provided with underground plans or surface ground markings
to determine the location of subterranean uses.
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MN5

The surveyed property has access to Elmwood Avenue, a 60 foot wide dedicated public right-of-way, as
shown hereon.

(Easement Parcel)

Retention Pond
Easement

ad W

There are 125 striped regular parking spaces and 5 striped handicapped parking spaces for a total of 130
striped parking spaces on the surveyed property.

Ownership of fences, if any, was not determined under the scope of this survey.
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Only observable surface and above ground structures were located. No underground improvements, such
as foundation footings, were located. Some features shown on this plat may be shown out of scale for
clarity. All dimensions shown are in feet and decimals thereof.
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The zoning information shown above was provided to the surveyor by Bock and Clark Zoning on February 12, 2016
pursuant to items 6a and 6b of Table A.
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City of Springfield

The surveyed property contains a total area (Parcel 1 and Parcel 2) of 1.916 acres (83,461 square feet),
more or less.

Per zoning report the surveyed property has not been determined to be "legal conforming" or "legal
non-conforming".
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Elm wood Ave

ITEMS CORRESPONDING TO SCHEDULE B-II ARE CONTINUED AT RIGHT.
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The address of 8918 Elmwood Avenue was posted on signage on the surveyed property.
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VICINITY MAP - NOT TO SCALE

Building setback lines and utility easements as shown in Survey Record 11, page 181, of the Clark County
Engineer's records. This item is located on the surveyed property and is plotted hereon.
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Record Description
Point of Commencement
SE Corner Tract 1

FLOOD NOTE

SIGNIFICANT OBSERVATIONS

COPYRIGHT 2016

By graphic plotting only, this property is in Zone X of the Flood Insurance Rate Map, Community No. 390023C, Map
Number 0179E which bears an effective date of February 17, 2010 and is not in a special flood hazard area. As
shown on the FEMA website (http://msc.fema.gov) by firmette created on February 28, 2016, we have learned this
community does currently participate in the program. No field surveying was performed to determine this zone.

Observations listed hereon are not intended to depict or imply possession or ownership

The use of this document's format is strictly prohibited and contingent upon the written consent and permission of
Bock & Clark Corp.
© 2016 Bock & Clark Corp.

A

Concrete curbing, dumpster pad, and fence surround crosses over easterly property line 3.7' feet as
shown.

B

High tension transmission lines cross over the property as shown and noted hereon without the
benefit of an easement known to the surveyor.
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Parcel 1 (Fee Parcel):

MN1

The address of 8918 Elmwood Avenue was posted on signage on the surveyed property.

MN2

The surveyed property contains a total area (Parcel 1 and Parcel 2) of 1.916 acres (83,461 square feet),
more or less.

MN3

Only observable surface and above ground structures were located. No underground improvements, such
as foundation footings, were located. Some features shown on this plat may be shown out of scale for
clarity. All dimensions shown are in feet and decimals thereof.

MN4

There are 125 striped regular parking spaces and 5 striped handicapped parking spaces for a total of 130
striped parking spaces on the surveyed property.

MN5

The location of the utilities shown hereon are from observed visible evidence of above ground
appurtenances only. The surveyor was not provided with underground plans or surface ground markings
to determine the location of subterranean uses.

MN6

At the time of survey, there was no observable evidence of earth moving work, building construction,
building additions.

MN7

At the time of survey, the surveyor was unaware of any proposed changes in street right of way lines or
observable evidence of street or sidewalk repairs.

MN8

The surveyor was not provided any documentation, was not made aware and did not observe any ground
markings on the surveyed property with regards to wetlands on the surveyed property. no environmental
assessment or audit was performed on the surveyed property by Bock and Clark Corp.

MN9

The surveyed property has access to Elmwood Avenue, a 60 foot wide dedicated public right-of-way, as
shown hereon.

Based on an actual field survey performed in April, 1996.
Bearings based on Clark County GPS Monument Clark 22 and GPS Monument Clark 22 (South 88 Deg. 27' 18" East).

MN10

Ownership of fences, if any, was not determined under the scope of this survey.

Parcel 2 (Easement Parcel):

MN11

There are no gaps, gores, or overlaps inherent to the surveyed property based on the field survey
performed and the title commitments provided.

MN12

Bearings shown hereon are based on the North right-of-way line of Elmwood Avenue, Clark County, Ohio
to bear N 72° 26' 27" W, per record description.

MN13

This survey is not intended for construction or construction design purposes.

Elm wood Ave

MN14

Adjoiner information shown hereon was obtained from the county's property appraiser web site.

MN15

At the time of survey, there was no observable evidence of site use as a burial ground or cemetery.

MN16

The surveyor and client negotiated item 21a as follows: the survey shall reflect the permanent parcel
number for the surveyed property as reflected by the county assessor's office. The permanent parcel
number (ppn.) is 330060001800088.

Situated in the City of Springfield, County of Clark, and State of Ohio:

The following described Real Estate Being Located in Section 12, Town 4, Range 9 East, City of Springfield, County of Clark, And State of
Ohio:
And Known As Being a Part of That Certain Tract of Land Conveyed to Midwest Heritage Inn of Springfield, Ohio By Deed And Recorded in
Official Record 239, Page 343 on the Deed Records of Said County and Commencing at the Southeast Corner of Tract Number 1 As Recorded
in Survey Record Volume 11, Page 181 said Point Being Located in the original centerline of Old State Route No. 41 (Elmwood Avenue),
Witness G.P.S. Monument Clark 22 Bearing North 77 Deg. 31' 51" East, a distance of 473.92 feet;
Thence North 72 Deg. 26' 27" West, With the Original Centerline of Old State Route No. 41, a distance of 616.69 feet to a Found Railroad
Spike;
Thence North 17 Deg. 27' 42" East, a distance of 30.00 feet to a Found #5 Rebar at the Southeast Corner of Said Midwest Heritage Inn of
Springfield, Ohio and the True Place of Beginning of the following described Tract of Land;
Thence North 72 Deg. 26' 27" West, with the North Right of Way Line of West First Street, a distance of 299.96 feet to a Found #5 Rebar;
Thence North 17 Deg. 33' 33" East, a distance of 25.00 feet to a Found #5 Rebar;
Thence North 72 Deg. 26' 27" West, a distance of 15.00 feet to a Found #5 Rebar;
Thence North 17 Deg. 33' 33" East, a distance of 10.00 feet to a Found #5 Rebar;
Thence North 72 Deg. 26' 27" West, a distance of 25.10 feet to a Set #5 Rebar;
Thence North 17 Deg. 27' 42" East, with a New Division Line, a distance of 183.71 feet to a Set #5 Rebar in the South Right of Way Line of
present State Route No 41;
Thence South 72 Deg. 32' 16" East, with the South Right of Way line of present State Route No. 41, a distance of 340.00 feet to a Found #5
Rebar;
Thence South 17 Deg. 27' 42" West, a distance of 219.29 feet to the True Place of Beginning.
Containing 1.681 Acres of land more or less.

Situated in the City of Springfield, County of Clark, and State of Ohio:
The following described real estate being located in Section 12, Town 4, Range 9 East, City of Springfield, County of Clark, and State of Ohio:

And Being a part of that certain Tract of Land conveyed to Midwest Heritage Inn of Springfield, Ohio By Deed And Recorded in Official Record
239 Page 343 on the Deed Records of said County and Commencing at the Southeast Corner of Tract Number 1 as recorded in Survey Record
Volume 11, Page 181 said point being located in the original centerline of Old State Route No. 41 (Elmwood Avenue), Witness G.P.S.
monument, Clark 22 Bearing North 77 Deg. 31' 51" East, a distance of 473.92 feet;
Thence North 72 Deg. 26' 27" West, with the original centerline of Old State Route, No. 41, a distance of 616.69 feet to a found railroad spike;
Thence North 17 Deg. 27' 42" East, a distance of 30.00 feet to a found #5 Rebar at the Southeast Corner of said Midwest Heritage Inn of
Springfield, Ohio;
Thence North 72 Deg. 26' 27" West, with the North Right of Way line of Elmwood Avenue, a distance of 317.67 feet to a found #5 Rebar;
Thence North 17 Deg. 33' 33" East, a distance of 25.00 feet to a Found #5 Rebar;
Thence North 72 Deg. 26' 27" West, a distance of 15.00 feet to a Found #5 Rebar;
Thence North 17 Deg. 33' 33" East, a distance of 10.00 feet a Found #5 Rebar;
Thence North 72 Deg. 26' 27" West, a distance of 25.10 feet to a Set #5 Rebar And the True Place of Beginning of the following described
Tract;
Thence North 72 Deg. 26' 27" West, a distance of 86.64 feet to a Found #5 Rebar in the East Line of the Erie-Lackawanna Railroad;
Thence North 35 Deg. 58' 42" East, with the East Line of said Erie-Lackawanna Railroad, a distance of 193.59 feet to a found #5 Rebar in the
South line of Present State Route No. 41;
Thence South 72 Deg. 32' 16" East, with the South Right of Way line of present State Route No. 41, a distance of 25.16 feet to a set #5 Rebar;
Thence South 17 Deg. 27' 42" West, with a new division line a distance of 183.71 feet to the True Place of Beginning.
Containing 0.236 Acres of land more or less.
Based on an actual field survey performed in April, 1996.
Bearing based on Clark County GPS Monument Clark 22 And GPS monument Clark 22 A2 (South 88 Deg. 27' 18" East).
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The lands surveyed, shown and described hereon are the same lands described in United States Title Insurance Company's commitment
number 99330501 bearing an effective date of January 27th 2016 .
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Introduction
The title insurance industry is driven by many external elements.
Economic factors, social influences, and political issues all impact the processes
and procedures which are utilized by the real estate professional. It seems as if
the way we run title, review surveys, and issue title insurance is a far cry from
how our mentors and forefathers did it, even though we often review the same
records they did. This paper considers the tried and true methods of the past set
against the title insurance climate of today. By appreciating where we have been
and anticipating where we are headed, one can effectively serve their clients and
this industry fully and with considerable zeal.
I.

TITLE EXAMINATION
Title examination is a detailed business; if you cannot deal with details, you

should find another business. It is a serious business as well, because it affects
people's homes, livelihoods and bank balances. There is no provision or allowance
for errors in title work. Being close or almost correct in your title work will, at best,
result in an angry client and, at worst, a judgment against you in a court of law.
We are all human and thus make mistakes, but one of the best defenses against
these mistakes is knowledge.
Title examination appears to be an easy process. The mechanics, at least,
are easy. The art of title examination is the hard part. To be good in this business
you will need a working knowledge of the current status of real estate law, probate
law, bankruptcy law, tax law, corporate law and even criminal law (with respect to
forfeitures and seizures). You will need an understanding of surveying, finance and
business. You will need the ability to bring all of this knowledge and understanding
to bear upon the title you are searching in order to protect the interests of your
client.
This morning we will be dealing with a small but important part of this
whole puzzle. I will try to give you a little title history, an explanation of some of
Page 1
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the terms used when referring to various searches, the basic mechanics of title
examination and abstracting, and, hopefully, a better understanding of why we
must search the various records and dockets. If what you learn in the next hour
can help you to avoid an error in your title work, the hour will have been well spent.
A.

A Brief Overview of the Ownership of Land in Georgia
The general principles of land law in Georgia are based on the common law

of England as modified from time to time by the Georgia Legislature. Under the
common law system, the King of England (now the State of Georgia) retained
certain rights in privately owned land such as the power to tax, the power of
eminent domain, the power to curtail use, the power to establish procedures of
conveyance, and the power to regulate the passage of title by descent or devise
upon death. Under this system, a land owner who owns all the interest in a tract
of land which is not retained by the government is said to have fee simple title.
The owner can divide his fee simple interest in many different ways. He can
convey an undivided interest in the land to as many people or legal entities as he
wishes. He can convey the use and possession of the land for a period of time as in
a lease, a timeshare, or a life estate. He can convey the mineral interests in the
land. He can encumber the land with liens, mortgages, easements, restrictions,
etc. These are just some of the ways that land ownership and use can be conveyed
or contracted away. The title examiner’s job is to search the various public records
to determine for a unique tract of land what ownership rights exist in said tract and
what encumbrances attach to it as well.

Page 2
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B.

A Brief Overview of How Land is Described in Georgia Real

Property Records
When Georgia was founded in 1733, the King of England, who initially
owned all of the colonized land, granted certain tracts to chosen individuals. These
grants were not regular in size or shape and were generally granted to the heads of
families. Thus, this system became known as the head rights system. Traces of this
system still exist today in the eastern and coastal areas of Georgia.
The original political subdivisions of land were called parishes. In 1777,
parishes were replaced by counties. The original counties were few in number and
large in size. As time passed, the large counties were divided and re-divided, and
new land was added to the State. In this somewhat haphazard fashion, we arrived
at our present 159 counties.
Within the various counties can be found yet smaller subdivisions of land
which should be used to describe a given tract. Beginning in 1803, Georgia by
treaty began to take possession of Indian land to encourage settlement of new
areas. The State decided to distribute ownership to willing settlers by a lottery
system. In order to describe the tracts of land to be given to the settlers under the
lottery system, the new land was surveyed and platted in usually square tract, or
land lots, ranging from 40 acres to 440 acres. The new areas were divided into
districts, and the districts sometimes into sections as well, and each was given a
number.
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C.

Types of Title Searches
There are several types of title searches which can be undertaken,

depending upon your client’s wishes or needs. Although the terms which refer to
the various types of searches are in common usage within the industry, you always
need to insure that your definition of the term is the same as your client’s
definition. This caution is especially true if you are dealing with out-of-town or
out-of-state clients.
The State Bar of Georgia Title Standards (the most recent revision of which
having been adopted by the Board of Governors of the State Bar of Georgia on June
18, 1994) can provide a frame of reference with respect to the practice of title law
in Georgia. These Title Standards, though not law, are meant to be complied with
voluntarily in order to create uniformity among practitioners.
1.

The Full Search. The Georgia Title Standards referenced above

discuss a full search as follows:
A record title covering a period of 50 years or more is considered
sufficient to determine marketability; provided that the basis thereof
is a warranty deed, one or more quitclaim deeds supported by a
reasonable proof that they convey the full title, or a grant from the
state, a probate proceeding in which the property is reasonably
identifiable, a security deed if subsequently regularly foreclosed or
any other instrument which shows of record reasonable probability
of title and possession thereunder; provided further that the period
actually searched does not refer to or indicate prior instruments or
defects in title, in which case such prior instruments may be used in
turn as a start, and that the period actually searched discloses
instruments which confirm and carry forward the title to be
established.
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Typically, title insurance underwriters and most institutional lenders will
require a full title search, although searches for lesser periods may be agreed upon.
If so agreed upon, such an abbreviated search period should be fully disclosed by
the title examiner in any written certification or report which he or she produces.
2.

The Limited Search. As the name implies, a limited title search

will be less extensive than a full search. The most widely used definition of a
limited search is a search from the last vesting deed prior to a good first mortgage
to present. A good first mortgage refers to a loan made by an institutional lender
which typically requires that its loans have first priority. A limited search includes
everything that a full search does except that it covers a shorter period of time. All
matters prior to the date from which the search is limited are excepted to in the
examiner’s certification or report.
3.

The Special Search. A special search is undertaken where the

client needs specific information and is not concerned with the entire status of the
title. For example, the name of the present owner and a legal description of the
property are all that are required to file a materialman’s or laborer’s lien. A client
may need to prepare an EPA letter for a phase I inspection and would thus only be
interested in a list of the deeds of conveyance in the chain of title. Again, you must
insure that you understand what information your client needs and limit your
certification or report to that specific information.
4.

The Checkdown or Update. A title checkdown or update is the

same as a limited search, except that you are given a specific point in time from
which to start your examination. This type of search usually comes forward from
a title policy or from a previous search.
5.

The Recheck or Post-Closing Checkdown or Final. A recheck

or post-closing checkdown or final is a search made after closing, when all the new
documents are of record and the indexes are current through the date of
recordation. This type of search covers the gap - the time between the effective
Page 5
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date of the last certification prior to closing and the date of recordation. This very
important search is necessary to bring the certification date up to the recordation
date, to discover anything involving the property which might have been filed
during said gap and to insure that the closing documents are property indexed in
the public records.
D.

Preparing for the Title Examination
In a perfect world, what does a title examiner need to have in hand upon

arriving at the courthouse? Hopefully, the following:
1.

The name of the person, persons or legal entity claiming to be
the present owner of the property in question, and if any of
the parties vested in title are now deceased.

2.

An adequate legal description of the property to be examined.

3.

Copies of any surveys, maps, plats, relevant deeds, prior
examinations or title insurance policies involving the subject
property.

4.

Paper, pens, pencils, abstract forms, and (very important!)
quarters for the photocopying machine.

E.

Conducting the Title Examination
1.

Plat Review and Other Initial Steps. If you do not have a seller’s

name with which to begin your search, a quick visit to the tax assessor’s office may
solve that problem. Next check the recorded plats. If you are examining a side of
the road tract of land; i.e., a parcel which is not a part of a formal subdivision, you
may get lucky and find a recorded plat. If you are examining a subdivision lot, you
need to compare the most current recorded plat for said subdivision to the plat
referred to in the vesting deed. In this manner you can determine if your lot has
been affected by any revisions. The examiner should obtain a copy of the plat if

Page 6

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
663 of 808

feasible, or make a drawing and note all pertinent plat information such as
restrictions, building line locations, easements, etc. All counties have an index to
plats. Some counties index by name, others by land lot and district, and some by
both name and location.
2.

The Grantor and Grantee Indexes.

Now we can begin to

establish a chain of title for our tract of land by using the grantor and grantee
indexes. The grantor index lists the names alphabetically of the sellers, the people
or entities which convey interests in property. The grantee index lists the names
alphabetically of the buyers, the people or entities which receive interests in
property. The current indexes are an alphabetical computer or cardex generated
list of names. The older indexes usually used what is known as the Cott index
system. This system broke down the names to be indexed into general alphabetical
groupings based on the first two or three letters of said names and also featured
special set out names, certain frequently listed names which were usually set out
on separate pages. Corporations and individuals are generally found listed on
separate pages under the Cott system. The oldest indexes are usually handwritten,
which, in some cases, can challenge your recognition skills.
Starting with the current grantee index, we begin running the current
owner’s name through each index, moving back in time until we find a conveyance
into that owner. Using the name of the seller in that conveyance, we then repeat
the process until we reach a deed which is at least 50 years old. This deed is
referred to as the source deed or base deed.
Once a base deed is found, we will change indexes and begin using the
grantor index. Beginning with the grantor index covering the time period of the
base deed, we will run the name of the property owner forward, hopefully following
the chain of title which we established when working in the grantee index. Using
the same process which we used with the grantee index, we will run the owner’s
name forward in time until the property is conveyed, then run the new owner’s
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name forward from the date the property was conveyed (not the date of recording
of the instrument of conveyance).
As we run the grantor index, we are looking for all encumbrances, liens,
easements, agreements and any other documents which our owners have executed
and which affect the property.

If the process has been done carefully and

knowledgeably, when we arrive at the current good date or effective date; i.e., the
date through which the indexing is complete, we should have a complete picture of
the current status of the title to our tract of land as reflected in the recorded
instruments which we have reviewed.
F.

Abstracting Information from Deeds and Other Documents.
As we worked in the grantee and grantor indexes, we should have been

making abstracts of each instrument in the chain of title. The following is a
checklist of some of the information which we should note with respect to various
types of instruments:
1.

Deeds of Conveyance.
a.

The parties (are they legal entities?)

b.

The date of the execution of the instrument and especially the
date of its filing.

c.

Information

about

the

execution

of

the

instrument

(signatures, powers of attorney, corporate seals, corporate
officers, titles, etc.) and the attestation of said execution
(formal and informal witnesses, notary expiration dates, etc.)
d.

The description of the property, which description must be
copied and, if needed, the shape of the property drawn.

e.

Any unusual recitals contained in the instrument.

f.

The book and page number where the instrument is found.
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2.

g.

The nature of the estate being conveyed.

h.

The consideration paid for the property.

Deeds to Secure Debt.
a.

Most of the same items listed above with respect to deeds of
conveyance.

b.

Any satisfaction which is stamped or referred to on the face of
the instrument.

c.

Any quitclaim deeds, modifications, recordings or transfers
which are cross-referenced on the face of the instrument.

d.
3.

The maturity date of the secured debt.

Restrictive Covenants and Declarations.
a.

Most of the same items listed above with respect to deeds of
conveyance.

b.

Any expiration date which is recited.

c.

Procedures to extend the time of enforceability.

d.

Any prohibition against the purpose which you believe to be
behind your client's request for the title examination. (Your
client is a shopping center developer, yet you find a recorded
restriction prohibiting retail sales establishments.)
Note: There is a statute (O.C.G.A. §44-5-60) limiting the
enforcement of restrictions in areas subject to zoning laws to
20 years. In recent years, said statute was modified to provide
that certain restrictions (affecting planned subdivisions
containing no fewer than 15 lots) shall automatically renew for
additional 20 year periods in perpetuity, unless affirmatively
Page 9
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terminated in the prescribed fashion by a least 51 percent of
the owners of the affected lots. The statute also provides that
certain covenants and easements in favor of governmental
entities for the benefit of the public shall continue in
perpetuity as well.
4.

Powers of Attorney.
a.

The age of the instrument.

b.

Does it grant the authority to perform the duties for which it
is being utilized?

c.
5.

Has it been revoked?

Right-of-Way Deeds.
a.

Does the instrument create a fee conveyance or merely grant
an easement?

b.

Does it contain slope or drainage easements which affect the
remaining property of the grantor?

6.

Leases and Declarations of Condominium. A full discussion

of these two types of instruments would require the rest of the day. Suffice it to say
that such instruments must be reviewed with special care.
G.

Probate Matters
The probate court records establish property rights of the heirs and devisees

of those who have the bad manners to travel to the great beyond while still owning
real estate. Probate law is yet another topic which merits a day of its own. Since
our time is relatively brief, though, we will address only a few points which
especially impact the field of title examination.
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1.

Title by Will. The most common method of passing property to

heirs is through the will of the deceased, in that most people who own property
also have a will. The will should be probated, i.e. proven in solemn form, where all
the heirs and devisees are served with notice or acknowledge service in the
proceedings. A will is the legal declaration of a person's intention regarding the
disposition of his property after his death. The will appoints an executor or
executrix to handle the estate. The person or persons appointed must take the oath
of executor and be issued letters testamentary prior to taking action to distribute
the assets of the estate. The will also describes powers and duties of the executor.
When verifying an executor's authority to dispose of property, the power of sale is
the key phrase for which the examiner should look. This will empower the executor
with the authority to sell property without the order of the court. This power may
be specifically granted or incorporated by reference to O.C.G.A. §53-12-231 et seq.
2.

Title by Descent. The real property of the departed who dies

intestate is distributed in accordance with the heirship and rules of inheritance set
forth in the recently and extensively revised O.C.G.A. Title 53. The records of the
probate court can establish the heirs at law through administration of the estate,
or for that matter, a proceeding of no administration necessary. The latter is a less
cumbersome method of dealing with the assets of an intestate decedent.
3.

Years Support. Another form of property disposition is a years

support, or twelve months support, in which the spouse of the decedent petitions
the court for enough property to support the surviving spouse and any minor
children for a period of twelve months. The order vests title in the surviving spouse
and minor children. For the property to be sold, a court order must be obtained
granting a leave to sell while minor children still exist. Once the minor children
attain the age of majority, the spouse and the children can sell the property without
an order of the court. (The examiner should be certain, though, that any nowgrown children mentioned in the original years support have joined in the
conveyance.)
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H.

The Record Search
After you have completed your examination in the deed records and probate

court records, you still must perform a record search or docket search and a
property tax search. The docket search typically involves examination of the
following:
1.

The Lis Pendens Docket.

The lis pendens docket is

maintained for the entry of pending suits involving real property. Note that to be
eligible for entry upon the lis pendens docket, the suit in question may not be one
merely for money damages; some relief must be sought with respect to specific real
property. The entry upon the lis pendens docket has no effect other than the giving
of notice of the pending suit, and does not, in and of itself, prevent the transfer of
real property. A purchaser of real property which is the subject of a lis pendens is,
however, bound by the outcome of the litigation.
The lis pendens should be filed in the county where the real property is
situated. The Clerk of the Superior Court of said county shall, as a part of the lis
pendens filing procedures, enter upon the lis pendens docket the following
information per O.C.G.A. §4-14-610:
a.

the names of the parties;

b.

the time of the institution of the action;

c.

the name of the court in which the action is pending;

d.

a description of the real property; and

e.

a statement of the relief sought.
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Per O.C.G.A. §44-14-612, the disposition (i.e., the dismissal, settlement or
final judgment) of a case which has been the subject of a lis pendens shall be
entered by the Clerk of the Superior Court on the face of the lis pendens. In the
event of a final judgment, the book and page of the records where the final order
appears shall also be noted by said Clerk. Please be aware that a lis pendens does
not necessarily terminate upon the rendering of a judgment, but may be continued
for a reasonable time thereafter (the length of which depends upon the facts of the
case) during which a remedy could be pursued to set said judgment aside.
Failure to file a lis pendens will not affect the outcome of the case, but if it
is not filed, sufficient notice will not be deemed to have been given so as to bind
one who purchased real property during the pendency of the action to the outcome
of said action. If a lis pendens has been filed with respect to a suit seeking
monetary damages only, it has been improperly filed and may be canceled by
summary judgment.
2.

The Superior Court Docket.

Since only the Superior

Court has jurisdiction over suits affecting real property, it is not usually necessary
to examine State Court or other lesser court records. Some might argue that it is
not even "necessary" to examine Superior Court suits; they rely only upon the lis
pendens docket to locate suits affecting real property.

However, there are

numerous types of suits which may ultimately affect the title to real property, but
for which a lis pendens is not always filed.
The award of alimony and/or child support and of attorney's fees in a
domestic relations suit can create a lien upon all property of the person compelled
to pay under said award. An actual conveyance of real property may also be
ordered as a result of a domestic relations suit, taking the form of either a deed to
the prevailing party or the tender to the prevailing party of proceeds arising from
a sale to a third party. Note that it has been held that the duty to pay sales proceeds
is a mere personal obligation, and not an interest in land to be sold. It is
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nonetheless somewhat of a cloud upon the title which should be addressed. By
virtue of the power of eminent domain, governmental authorities may attain rights
in real property as a result of condemnation actions filed in the Superior Courts of
the state. Or as George A. Pindar so eloquently stated, "...titles to all real property
within the state's boundaries may be regarded as subject to the equivalent of a
perpetual repurchase option in favor of the state, the United States, the county and
city, numerous governmental agencies and public utilities." Ga. Real Est. Law 2-1
(4th ed.). If a property owner is unwilling to convey the required land or easement,
as the case may be, or if he is dissatisfied with the amount of compensation offered,
the authority in question will then proceed with a condemnation action.
Other civil actions may impact the title to real property. Suits in equity can
also eventually affect title, as in the case of a suit for equitable division among cotenants or a suit to set aside a deed. Of course, suits seeking monetary damages
may ultimately affect title, but this would be only after the complainant has
prevailed in the litigation and obtained a judgment, and has further reduced said
judgment to a recorded execution, as will be discussed later.
All of the foregoing suits require further action on the part of the prevailing
party to give constructive notice to the world - the filing of an execution in cases
that the payment of money can cure, or the filing of documents in the deed records
where a specific property right is granted. If said prevailing party has not taken
the appropriate step(s) to give the aforesaid constructive notice, a subsequent
purchaser (without other actual notice, such as the electric transmission line
strung over the property) would likely fall into that venerable category - the bona
fide purchaser for value without notice. However, whether someone really does
meet the necessary bona fide purchaser without notice criteria is always a question
of fact that must be proven. Why not just check the Superior Court suit docket and
thereby know, to the extent possible, from the very beginning, what must be dealt
with regarding the property?
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3.

The General Execution Docket. The general execution docket,

or GED, plays a very key role in the area of liens against real property. The GED is
the prescribed place (O.C.G.A. §9-12-81 et seq.) for the entry of a variety of liens
arising out of a variety of judgments and executions. Money judgments from
various courts (state, superior, etc.) can be noted. Many types of executions for
delinquent taxes (the various state taxes previously discussed, ad valorem taxes,
even federal taxes in some counties) will also be found therein. Additionally,
executions arising out of unpaid special assessments and certain delinquent
utilities which are provided by governmental agencies (sanitation, etc.) may also
be entered. Having now gone through a brief description of what comprises the
GED, the procedures for filing and - importantly - for satisfaction, as well as certain
key informational points should now be discussed.
Except as otherwise provided by law, an execution upon a judgment
otherwise known as a writ of fieri facias, or fifa shall be issued by the clerk of the
court where the judgment was obtained. O.C.G.A. §9-13-10. A corollary to this
procedure concerns executions for delinquent taxes, which are issued by the tax
commissioner of the governmental entity to whom the tax is due. O.C.G.A. §48-33.
No fifa shall issue until the judgment is entered and signed by either the
prevailing party, his attorney or the presiding judge. O.C.G.A. §9-13-1. The names
of the parties should be styled in the fifa the same way that they are styled in the
judgment itself. O.C.G.A. §9-13-3. Note that a fifa cannot issue until ten (10) days
have elapsed since the entry of the judgment upon which it is predicated (except in
the case of a default judgment, where a fifa can issue immediately). O.C.G.A. §911-62.
Once issued, the fifa is then indexed and maintained in the GED by the Clerk
of the Superior Court of any county or counties where the holder of the fifa believes
that the "defendant in fifa" might own property. Unless the fifa has been
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appropriately recorded, innocent third parties are not charged with notice of the
existence of a judgment. Courts of this state have even gone so far as to hold that
a purchaser with knowledge of a pending suit for monetary damages was not
charged with notice of the fact that a judgment had been rendered where no fifa
had been issued and recorded.
Once entered on the GED, a fifa becomes a general encumbrance upon all
real and personal property of the defendant in fifa. An exception to this rule is that
particular category of fifas which arise from certain special assessments (e.g., street
improvements) or from governmentally-provided utilities (e.g., sanitation). These
fifas lien only the specifically benefited property. O.C.G.A. §9-12-60 (b) provides
that the lien of a fifa is valid for a period of seven years from the date of its entry;
provided however, a nulla bona (literally "no goods" - i.e., nothing has been found
during the preceding time period upon which to levy) may be entered within seven
years of the initial entry date, thereby extending the lien for an additional seven
years. The fifa upon which the nulla bona has been entered must then be reindexed. If no nulla bona was entered, the judgment becomes dormant after the
seven years have passed. An adjunct to this rule is that, within three years from
the date of dormancy, a fifa may be revived through the use of a writ of scire facias.
O.C.G.A. §9-12-61. Note that the lien of the fifa does not relate back to the date of
the lapse, but only resumes on the date of the filing of the scire facias.
An interesting twist to the foregoing precept of a fifa being operative for
seven years is found in O.C.G.A. §9-12-93, and is commonly referred to as "the four
year rule". This rule operates to discharge real property from a lien which existed
against a party from whom said real property was purchased, if the real property
has been possessed for a period of four years by a bona fide purchaser for value.
Note, however, that the four year rule should not be relied upon in the title
examination process; there are important qualifications:
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a.

This rule applies only to general judgments and not to
judgments purely in rem (also called special liens), such as
executions for special assessments.

b.

This rule applies only when there is no obstacle to prevent a
levy. Thus, the execution in question must be in a first priority
position and the holder of said execution must have failed to
act upon it.

c.

Additionally, the burden of proof is upon the purchaser
seeking to discharge the lien to prove his bona fide status.
Arguably, it is difficult to prove bona fide status when a fifa is
of record and, at minimum, constructive notice is thereby
presumed.

4.

The Federal Tax Lien Docket. Liens are filed against taxpayers

for a variety of types of taxes due the federal government including, but not limited
to, income taxes and other miscellaneous taxes such as excise taxes, withholding
taxes and FICA. In one fashion or another, depending upon local custom, these
liens are filed in the Superior Court records of the county where the taxpayer
resides or otherwise owns property. Sometimes these liens appear in the grantorgrantee index, sometimes there is a separate general tax lien index, and sometimes
they are filed elsewhere, as in the GED (discussed above). This is an excellent
example of the necessity for the examiner to check local filing customs when doing
research in an unfamiliar county.
If a federal tax lien is filed more than 25 days prior to the occurrence of a
foreclosure sale, a prescribed notice must be given to the Internal Revenue Service
by registered or certified mail. If the foreclosure in question took place previously
in the chain of title, hopefully a copy of this notice was filed along with the deed
under power of sale. If such notice was not recorded, inquiry should be made and
proof required that proper notice was given. The cause for concern is that federal
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tax laws give the United States government a right of redemption, based upon its
status as lienholder, for a period of 120 days after the foreclosure sale, despite the
fact that proper notice has been given.
There are also special rules regarding "future advances" made by a lender
where an intervening federal tax lien has been filed. Certain obligatory
disbursements, certain disbursements for farming purposes, as well as some
construction disbursements are protected; however, each circumstance should be
reviewed on a case-by-case basis.
The Omnibus Revenue Reconciliation Act of 1990 extended the statute of
limitations for enforcement of general federal income taxes from six years to ten
years. This law, which went into effect November 5, 1990, affects any general tax
lien that was enforceable on and after that date. Exact periods for enforcement are
specified. Any tax assessed on or after November 5, 1990, can be enforced, or
refiled, for 10 years plus 30 days. Any lien assessed, or refiled, on or after
November 5, 1984, is now enforceable as a lien for the new period. Such liens need
to be shown as liens for a period of 10 years plus 30 days (or 10 years for refiled
liens).
I.

The Property Tax Search
Like the record search, the examination of the property tax records is

another supplemental search which must be performed. As seen below, property
tax matters can impact the status of title in many ways.
1.

Ad Valorem Taxes.

Although property tax digests are not

maintained as a part of the Superior Court records, they are usually kept in close
proximity as a part of the office of the tax commissioner. If the property is located
within the limits of a municipality, the tax office of said municipality must also be
contacted. Examination as to the payment status of the aforesaid property taxes is
critical in that liens for all property taxes due the state, county or municipality are
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superior to all other liens. O.C.G.A. §48-2-56. These property taxes are typically
referred to as ad valorem taxes, literally "taxes based upon value". Note that if the
contemplated transaction involves personal property in addition to real property,
such ad valorem taxes are similarly payable in connection with the personal
property. (Note also that a particular pitfall regarding personal property ad
valorem taxes is that they are often not indexed under the name of the real property
owner as real property ad valorem taxes would hopefully be, but may be indexed
under the name of the business, the name of the tenant, etc.)
Ad valorem taxes become a lien on January 1st of each year, even though
the valuation, the rate and the amount of tax due is not set until later in the year,
at which time the tax bills are issued. Unpaid ad valorem taxes constitute a lien
against property for a period of seven years. Such taxes become dormant and lose
their lien status if, within that period, they are not reduced to execution on the
GED. The lien of ad valorem taxes attaches to all property of the taxpayer, not just
the specific parcel in question. Note, however, that if a taxpayer's real property is
subject to a valid security deed, only the ad valorem taxes payable upon the
property specifically covered by that security deed are superior in lien status; ad
valorem taxes due on other property owned by the taxpayer are not superior to the
security deed in question. O.C.G.A. §48-2-56(d)(2).
The Revenue Commissioner of the State of Georgia is empowered to check
the digests of the various counties so that property valuations are reasonably
uniform and equalized throughout the state. O.C.G.A. §48-5-340 et seq. Tax bills
have, in the past, been issued by a county even though the Revenue Commissioner
had not yet approved the digest. In the event that the county is required to
republish or supplement the digest, bills could be sent for additional taxes due.
Therefore, a really thorough examination of the status of ad valorem taxes would
include not only a confirmation that the tax bills had been paid but also a
confirmation that the digest upon which such bills were based had been duly
approved.
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O.C.G.A. §48-5-7 provides for another "behind the scenes" tax quirk.
Certain tangible real property which is devoted to bona fide agriculture purposes
(as well as several other categories of use: rehabilitated historic property;
landmark historic property; conservation lands; and residential property in a
transitional developing area) is entitled to a substantially reduced assessment. To
obtain this preferential assessment, however, the owner must covenant and agree
to use the property in question for the purposes stated for the period stated in the
covenant. If the covenant is violated, not only shall the amount of the difference
between the reduced taxes and taxes in the regular amount be due and payable,
but also interest and stiff penalties. Thus, whenever dealing the aforementioned
types of property, inquiry should be made as to whether such property is under a
covenant regarding taxes.
Per the Constitution of the State of Georgia, certain property may be
exempt, in whole or in part, from ad valorem taxation. Such exempt property
includes places of religious worship or burial, public charitable institutions,
educational institutions, and public property.

Exemptions have also been

extended for uses such as Y.M.C.A. camps, church campgrounds, college
dormitories and commercial cemeteries.

Exemptions have been denied for

American Legion Posts, medical meeting halls and property not actually in use for
the exempt purpose. Thus, great caution is required when dealing with tax-exempt
property. Although a property may be carried on the tax digest as tax-exempt,
there is the possibility of an assessment for up to seven years' worth of back taxes
if, for some reason, the property's status is reconsidered by the taxing authority.
Another well-known bit of relief from taxation is in the form of the
homestead exemption. O.C.G.A. §48-5-44 et seq. Owner-occupied property, for
which the requisite application has been made, is eligible for a modest reduction
in the amount of taxes which must be paid. As is the case with totally exempt
property, additional taxes and charges can be deemed to be due (up to seven years'
worth) if it is determined that a homestead exemption was improperly taken.
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2.

State Taxes Other Than Ad Valorem. Other state taxes

which may ultimately affect real property include: unemployment contribution
taxes, state income taxes, sales taxes, motor fuel taxes, and Georgia estate taxes.
However, unlike ad valorem taxes, the foregoing will only constitute a lien after an
execution has been issued and recorded.
3.

Special Assessments and Utilities. On occasion, special

assessments may be levied against a particular property for services rendered or
improvements made which benefit that property. These services or improvements
might include the grading, curbing or paving of streets and the laying of sewer or
water pipes. Liens for the aforesaid assessments have equal priority with the lien
of ad valorem taxes. A problem arises in that if there is not a specific docket that
can be checked regarding street improvements, etc. as is the case in some locales,
there is a serious question as to whether adequate notice has been given to the
examiner regarding such improvements.
4.

Tax Sales. A sale of property to settle delinquent taxes is

conducted after appropriate notice under the same rules governing judicial sales.
Such a sale, though conducted on behalf of a governmental entity, has no
resemblance to an original title from the state. It only conveys the right, title and
interest which may have been vested in the defendant. The tax sale does not
extinguish the lien of prior taxes, nor does it divest easements in favor of other
parties.
A tax deed does not entitle the bidder to possession until the right of
redemption has been barred. Property sold at a tax sale may be redeemed by the
defendant or any other person having an interest in the property as a matter of
right within twelve months after the sale. The right of redemption continues even
after the one-year period, until barred by giving the prescribed notice. O.C.G.A.
§48-4-40.
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Thus, when property is purchased at a tax sale, the purchaser acquires a
defeasible interest subject to the right of redemption. The right of redemption can
only be barred after one year and service of the required notice, or by a lapse of
time, i.e. four years for tax deeds acquired after July 1, 1989, or seven years for tax
deeds acquired prior to July 1, 1989. Even after the equity of redemption has been
barred, title attorneys generally take the position that tax deeds are unacceptable
in most cases, and questionable at best. The attacks on title acquired by tax deeds
are as follows:
a.

The taxes owed may be small in amount compared to the value
of the property, yet the levy was on the entire tract instead of
a portion of said land. Most of these levies are void for
excessiveness and therefore the tax deed is also void.

b.

If the defendant in fifa was deceased at the time the fifa was
issued, then the fifa is void. The fifa is also defective if issued
against the "estate" of the deceased, as opposed to the
executor, etc. of the estate.

c.

If the fifa is issued in the name of a prior owner who no longer
has title, no title would pass at the tax sale.

d.

If the levy on the tax deed contains a vague and indefinite
description, which most of them do, the entire proceeding is
void and no title passes.

How can these problems be solved? The easiest way is to find the defendant
in fifa and get a deed from him or his heirs, which is frequently impossible. A land
registration or quiet title action could be undertaken, or the property could be
improved and occupied for twenty years, but the latter creates the whole set of
problems inherent to adverse possession.
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J.

Environmental Issues.
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The topic of environmental law is, without a doubt, both broad and complex,
lumped often into the dreaded term "E.P.A. matters." The whole E.P.A. issue has been
dealt with many times and in great depth, by persons with much more expertise in the
field than the authors of the instant presentation. Be aware, however, that there are a
variety of liens that can attach to a property for the cost of a hazardous waste cleanup. To
be considered especially are liens under the Comprehensive Environmental Response,
Compensation and Liability Act. These include what are known as superliens which can
be imposed by the state and which, if imposed, should be filed with the Clerk of the
Superior Court of the county where the subject property is situated, much the same way
a deed would be filed. O.C.G.A. §44-14-517.
Another interesting lien grounded (pun intended) in state law comes as a
result of the Georgia Underground Storage Tank Act. O.C.G.A. §12-13-1, et seq. This law
provides the state or any of its agencies with a lien on the property of owners and
operators of underground storage tanks, or USTs, to cover the costs of response and
remediation in the event of a discharge or threatened discharge with respect to a covered
UST.
K.

Surveys and Legal Descriptions
Surveys and legal descriptions can often have a big impact upon the status of title

to real property. Recorded surveys (or plats), as well as available unrecorded surveys,
should be carefully examined to determine if they adequately reflect the property being
described. They should also be examined to see if they reveal defects or encumbrances
such as encroachments, easements, power lines, sewers, drainage or boundary disputes
that are not reflected in the deed records. The examiner should also insure that the survey
does fully reflect these same types of items that are of record.
Legal descriptions contained in the chain of title must adequately identify the
property being conveyed. To be a valid description, the description must be sufficiently
specific to provide a means to distinguish the real property described therein. A deed will
not be declared void if it furnishes a key to identify the land in question.
On the other hand, some examples of void descriptions are as follows:
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1.

Adjoining owners are given as the means to describe the property, and the
grantor is one of the adjoining owners, or the adjoining owners named never
in fact owned the adjoining property.

2.

The beginning point is described as a stake or iron pin located on the side
of a road or a land lot line without a further tie to show where on the road
or land lot line said stake or iron pin is located, i.e., how many feet from a
land lot corner or right-of-way intersection?

3.

A conveyance is made of part of a tract, i.e., 3 acres of the 15 acre tract,
without further reference to locate which three acres are meant.

4.

Metes and bounds descriptions are given that run specific distances "more
or less," without identifying terminal points.

L.

Computers in the Title Examination Process
Computerization of record room data is like a giant wave rushing over every

courthouse in the state and we are all going to have to learn to swim. Computers are just
another tool for the title examiner to use in accomplishing his impossible task of being
perfect in all his title searches.

However, computers, like so many things in life

(husbands, wives, children, work), are both a blessing and a curse.
Computers allow us to search and send vast amounts of data, far faster than we
could do it manually. But they represent a change in the way we do things and most of us
do not like change. I am sure some people thought many years ago that the high tech
hardware called a typewriter, with its cold, standardized type took away the charm,
individuality and style of handwritten indexes. I am equally sure that no Clerk of the
Superior Court will ever return to handwritten indexes. The use of computers in the
record room today is in its infancy, just as typewriter use was seventy years ago. As a tool
in the record room, the computer will follow a path similar to the typewriter, with many
systems being tried by various Clerks to maximize the use of the new tool.

With

typewriters, some of the systems worked and some were failures. The systems that did
work were improved, and eventually the very best of the proven systems were utilized by
the majority of Clerks.
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We are a long way from finding the best system to utilize the computer in
the title search process. There are many software programs in the marketplace
today. Most of these programs were written by people who have never run a title
and who are trying to organize data and systemize processes in a way that is easiest
for the programmer. In their collective efforts, they have forgotten that you keep
records so that people can use them, and that the people who use them are not
programmers. The majority of the title-related software programs currently being
implemented are not user-friendly. The title examiner must be extremely cautious
in using unfamiliar software. Always remember that you are using a system that
could be filled with strange codes and abbreviations, which could result in a very
expensive and embarrassing learning experience. When possible, always use the
computer as a check on the work you have performed using paper indexes.
There is hope, though. Software is slowly being developed which is more
user-friendly and keeps the needs and requirements of the title examiner in mind.
Cobb County has the best system currently available. It is easier to use and allows
the title examiner to use the computer more like he uses the paper books. For
example, suppose the examiner has noted a document in the index and has pulled
the book in which it is contained to take a look. How many times has he found
helpful information about his title by merely flipping back and forth in that book
the few pages surrounding the document which he found in the index? In viewing
a document on the Cobb County system, the examiner can check the previous
documents and the following documents by a click of the mouse. The Cobb County
system is not perfect, but it is, in my opinion, much better than the Georgia
Superior Court Clerks Authority system or any other system that I have used. In
time, a workable proven system will hopefully be perfected and its use will become
widespread.
We also need to ponder how the computer may change some of the basic
standards of title examination. The current title standards are met today if you
properly find the grantee/grantor and run the dockets using the names of the
owners in the chain of title. Suppose the computer can additionally search by street
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address or tax parcel numbers as many can do today and there was a federal tax
lien filed against the street address or a tax fifa against the tax parcel number. If
you do not check these sources of information, are you liable for not finding the
federal tax lien or the fifa? How will we define properly indexed?
The use of the computer in the searching of titles will solve some problems,
will make some processes easier and will create new problems and challenges. The
computer will not be the silver bullet which will allow us to run titles from home
on PCs, nor will it eliminate the need for the title examiner, at least not in the
foreseeable future.

The computer is a professional tool and, as with other

professions, the title examiners who learn to best use this tool will be the most
successful.
M.

Record Room Etiquette
Due to the increasing number of people who are utilizing the record rooms

and the chronic lack of work space, it is even more important that we, as regular
users of the record rooms, make an extra effort to cooperate and act neighborly.
The following is an outline of a few areas where some dos and don'ts especially
apply:
1.

Work Space (a/k/a How to Work Small).
a.

Don't spread surveys, books, abstracts, etc. over indexes or counter
spaces that are constantly being used.

b.

Don't labor under the mistaken impression that your coat, briefcase,
purse or other personal belonging is important enough to
permanently occupy valuable work space.

c.

Do keep your work small enough that when you, as the case in many
counties, have to use the indexes as a work space, you can easily move
when someone needs to use the index you are covering.

d.

Do share the little work spaces with fellow examiners, even if you
were "there first".
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2.

Copiers/Computers.
a.

Don't monopolize a copier/computer for an extended period of time,
especially when they are in great demand.

b.

Do help the civilians who are having trouble using the
copier/computer.

c.

Do have your book pages marked and money or copy card in hand
when you are using a copier.

3.

4.

Telephones.
a.

Don't monopolize the phone for an extended period of time.

b.

Don't sneeze or cough on the phone.

c.

Do answer the phones when at all convenient.

Books.
a.

Do return your books to the proper place when you are finished with
them.

b.

Don't carry a book or books around with you - use it or copy it and
return it promptly.

c.

Don't remove an index or docket from its assigned location without
leaving a note in said assigned location explaining where it is and
when it will be returned.

5.

Attitude.
a.

Don't share your bad day or bad title with everyone else.

b.

Do be polite.

c.

Don't think you are the only person who is in a rush.

d.

Do be considerate of other people's time.
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e.

Do praise in public and criticize in private (county employees
especially).

f.

Do realize in your use of language that you are in a public place of
business.

g.

Do understand that there are a few jerks in this world. Don't join
their ranks.

II.

SURVEY REVIEW
Every year, agents of title insurance companies attend seminars put on by

the parent companies to learn more about changes in the law, new products
offered by the company, changes in technology, and, without fail, a discussion of
trending claims from the past year. While these claims run in cycles based on the
ever-changing economic and social climates, a considerable portion of every
claims-focused lecture given by each of the companies spends some time on
issues based on improper or incorrect survey analysis or legal description issues.
Errors and inaccuracies occurring during the examination of the survey and
related materials are often reduced or eliminated by applying some of the
approaches outlined below. While some issues are seemingly unavoidable, by
employing consistent survey review techniques, instances of inaccuracies and
potential claims can be largely avoided. As title insurance practitioners, we must
continue to embrace every benefit provided by a current, accurate survey and the
millennia of survey advances and technologies. Or, as the wisdom of the book of
Proverbs in the Bible has provided, “Remove not the ancient landmark, which thy
fathers have set.” (Proverbs 22:28).
Survey Review
A. Overview
The purpose of survey analysis from a title insurance standpoint is fairly
practical; it is to remove Standard Exceptions 2(b) and 2(c) from the title
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commitment. For purposes of explanation, Standard Exceptions 2(b) and 2(c)
are as follows:
(b) Easements, or claims of easements, not shown by the public records.
(c) Encroachments, overlaps, boundary line disputes, or other matters which
would be disclosed by an accurate survey or inspection of the premises.
However, from a more reasonable perspective, the survey exists to provide
evidence of the rights of others in and to the captioned property. A survey does
this in several ways. The survey can show an above ground power line crossing
from subject property onto the adjacent property. Should the survey not identify
this power line as one covered by a recorded easement, the only indication that
the rights of the power company affect the title to the captioned property is the
physical existence of the power line as shown on the survey. Due to the fact that a
current, accurate survey was obtained, and the power easement was not recorded
and shown by the public records as noted in Standard Exception 2(b), the last
line of defense for the title insurer to make sure that all of the rights of other
parties are listed in the commitment, and eventually the policy is the survey, and
the thoughtful review of same.
Another way that the survey reveals rights of others is through depicted
encroachments. There is obviously no easement right for a neighbor who builds
his fence over the line and onto the property of another, and the same is true for
parking lots and accessways. While the law on encroaching easements and
prescriptive rights is murky and often in the mouth of the judge, the fact of the
matter is that a current, accurate survey will almost always expose the
encroachment, and will disclose if the property being surveyed has associated
improvements encroaching onto adjoining owners. As with Standard Exception
2(b), Standard Exception 2(c) is removed when an up-to-date survey is obtained,
and since that exception is deleted, it is indispensable that the party reviewing
and commenting on the survey is on the lookout for encroachments delineated on
the survey.
Like depicted unrecorded easements and encroachments, there is another
class of items that show up on surveys that expose rights of others in and to
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captioned property. These items are internal improvements that others may have
rights to tap in or access, but these access points are not depicted on the survey.
For example, if one were reviewing a survey with a cemetery located within the
boundaries of same, it will likely be necessary to take exception to the rights of
third parties to access this area; as such rights are implicit with cemeteries. The
same could also be true with detention facilities. Often, surveys may not show off
site surface water drainage running into detention facilities located on captioned
property. The same is also true with vents in sidewalks along 0’ lot line buildings
in downtown areas, as these vents may disclose subterranean basements or other
improvements located within the public right of way. The best way to
characterize this last class of rights is to call them the “Oddballs” that only
experience and careful review can delineate.
The rationale behind survey reviews is simple; to make sure that no right
held by a third party is not referenced in the title commitment and then, the title
policy. By diligently focusing on the claims that other parties may have to
improvements within captioned property as evidenced by the survey, one can
shed light on the rights of all other parties with regard to subject property, and
provide value to the title policy for the consumer, as well as the title insurance
industry as a whole.
B. Preparing and Organizing for the Survey Review
As with any endeavor, preparation is essential. While it will likely be
different based on individual preference, there are some strategies that will assist
during the survey review process. We as a firm find that when the survey arrives for
review, we have blue and red pens, green and yellow highlighters, ruler, protractor,
title commitment and related recorded documents, and lastly, a confident attitude.
An extra copy of the survey may also be helpful, so one may maintain the integrity
of the original survey while utilizing same to discover all applicable third party
rights. The blue pen is for making notes and checking off the record legal as
provided in the title commitment. The red pen is for analyzing and making
notations with regard to the as-surveyed legal description. The green highlighter is
for illuminating the easements and features on the survey covered by recorded
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documents, while the yellow highlighter is used for evidencing the items on the
survey which are really the focus of this lecture and paper, the physical
representations of improvements and other matters on the survey which divulge
rights of others in and to captioned property. The ruler and protractor are as
expected, for scaling and measurement. A confident attitude is indispensable to the
process as while many commercial surveys are complex and portray many elements
which seem to pile on each other, a poised reviewer can systematically go through
all items and remove all doubt with regard to any and all survey issues.
C. The Survey Review
Before fully digging into the review of the survey and analyzing same
against the title commitment and recorded documents, one should review the
survey to make sure that several necessary elements are located thereon, as well as
acquainting oneself to the form and substance of this respective survey. The survey
should contain a certification that references the exact purchaser or borrower’s
name, as well as referencing the title insurance company insuring the transaction.
The agent’s name and purchaser/borrower’s attorney should be referenced as well.
Most lenders have their own form of certification or may desire the certification
required by the ALTA/ACSM standards. The survey should also have a title that
identifies the county and state in which the property is located, as well as the land
lot and district or Georgia Militia District the property is located within. Lastly, a
location map showing the surrounding streets and subject property’s location to
same should be included as well.
Like the land lot and district and county information, one essential
element that the survey should clearly depict is a North Arrow and a basis of
bearings. While it is possible to generally ascertain the northerly orientation based
on the other calls on the survey, the survey fails to provide all necessary elements
without the north arrow. Along those same lines, the survey analyzer should also
understand the items depicted on the survey legend, and what those symbols and
letter combinations represent. One surveyor may disclose an overhead power line
as a dashed line and letters (----OHP----), while a competitor may visually depict
the same line as a line with “ZZs” (-----ZZ----), as in a lightning bolt-type electrical
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symbol. Another surveyor may simply show the line in a different color (which
makes simultaneous paper survey and electronic computer review essential). The
best strategy is to orient oneself to the distinctions of each surveyor’s legend, and to
refer to same when referencing these items in the title commitment.
Lastly, the metes and bounds legal description of the surveyed property
should be included on the face of the survey. This way the verbal depiction of the
property prepared by the surveyor can be included and reviewed with the current,
accurate survey. By insisting that the up-to-date metes and bounds survey legal
description is on the “face” of the survey, there can be no question in the to-be
recorded documents as to what the survey legal description should be. Many
lenders insist that the document legal descriptions and the as-surveyed legal
descriptions be identical as well.
D. Strategies And Techniques To Get The Most Out Of Your Survey Review
The best way to maximize the survey review process and eliminate errors
and omissions is to develop a systematic approach. The order may be different for
others based on their volume and experience, but we find the following is an apt plan
t o get the most from the survey review.
First, we review the record legal description against the face of the survey.
We mark all elements in blue, including the record point of commencement, the
record point of beginning, and all record calls. During this process many survey
issues may be disclosed as well as being able to familiarize one’s self with the subject
property. Two such issues are “dropped chains” or degree measure deviations. A
“dropped chain” is surveyor speak for a legal description that can be several
hundred feet short. This can be caused by many elements: poor penmanship on
past surveys or recorded plats, measuring errors, changes in rights of way, or in
instances with older legal descriptions, the surveyor would be dragging a 200, 100,
0r 66-foot chain and would “drop” one from the legal description, resulting in the
66, 100, or 200-foot deficiency in the legal description. Like the “dropped chain,”
the concern of degree measure deviations is one of serious trepidation for the survey
commentator. Obviously, with the changes in technology in the past 100 years the
preciseness and accuracy in which surveys are created, the legal description of a
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1950’s era survey and one from today should be distinctly different. In fact, large
differences between degree measures may occur because of magnetic and earth
rotation issues, surveyor basis of bearing problems, and by basic technology
improvements, and consistent (that is, survey wide) deviations should not be too
alarming. What is concerning is a slight deviation over several calls with a huge
discrepancy between the record and survey degree measurements over the other
calls.
Another survey problem revealed by the record legal analysis (especially
when compared side by side against the survey legal) are issues with the distances
between the point of commencement and the point of beginning. Either of these
points must emanate from an identifiable origin that is distinct and discoverable
such as a land lot corner, intersection of two public rights of way, geodetic
monument, or state plane coordinates. Shortages with regard to the distance from
the point of commencement to the point of beginning could be due to road widening
and rerouting, measurement errors, and technological differences. The real concern
is to confirm the property in the record legal description and the as surveyed legal
description are generally the same which a reputable surveyor will be willing to
confirm on the face of the survey.
The review of the as surveyed metes and bounds legal description is
conducted in the same fashion, however please note that if the older record legal
description and the current as-surveyed legal description match exactly, that is
cause for concern as well, as it is atypical for the survey legal description to change
slightly over time based upon different surveyors, technology improvements, and
physical changes to the property.
After the legal descriptions are read, reviewed, compared, and analyzed, it
is often efficacious to review the recorded easements and other exceptions outlined
in Schedule BII of the commitment against the survey. One can ascertain much
from the survey with regard to these instruments; however, most surveyors will
provide thoughtful insight with regard to these items as well. Moreover, the “Notes”
section of a survey is where the surveyor will reference other previous unrecorded
surveys, title evidence, and other information that the surveyor utilized when
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preparing the survey. One should always review this section to make sure there are
no outstanding issues outlined there. Recorded instruments are often eliminated
from the commitment based on the survey review and the surveyor’s analysis
should it be determined that the recorded instruments do not affect caption
property. Often, documents like right of way deeds are limited to drainage rights or
easements contained therein, and items like older recorded plats that show
improvements already depicted on the survey are removed altogether. Also,
easements that benefit subject property (appurtenant easements) may require
further examination and the client may require insurance for same as well.
Frequently, a client will require these easements to be made a part of the insured
legal description.
After the recorded documents are reviewed and noted on the survey, a
thoughtful review of items crossing the boundary lines of caption property not
adjacent to public rights of way is needed. The survey reviewer should identify and
disclose in the title commitment (under a general reference to the survey) all of the
utility lines, physical improvements (parking lots, accessways, etc.), and other
encroachments which the survey makes known that are not covered by a recorded
instrument. As noted above, the purpose of same is to outline the rights of other
parties in and to subject property. The reviewer should also confirm that these
utility lines do not lie or encroach upon or under existing improvements. Often,
making contact with utility companies is necessary to determine the location and
impact of these utility lines. With regard to encroachments, further inquiry may
need to be made with regard to the date the encroaching improvements were
constructed, and whether there are recorded instruments that remedy or further
disclose same. Often, the discovery of a survey encroachment will merit further title
examination and perhaps even a requirement such as a boundary line agreement.
Setback lines depicted on the survey should be considered to confirm that there are
no buildings encroaching into the setback lines. Also, these setback lines should
often be disclosed to put all parties on notice as to their existence, and to
acknowledge to the purchaser/borrower that future improvements may be impacted
by these items.
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Lastly, the survey examiner should confirm subject property has a direct
source of public access to a public road, or to confirm that the property has access
through an insurable appurtenant easement. Regularly, the survey will include this
information in an access statement. Reviewing to make sure there are no water
features affecting the property is important during this period as well. Third parties
may have unrecorded rights to ponds and creeks traversing the property, as well as
governmental and quasi-governmental rights as well. The survey reviewer should
also take this last clear chance to look for “Oddballs,” such as cemeteries, parks, or
unusual elements on the face of the survey that disclose third party rights.
The survey review process is crucial in order to ensure and guarantee that
all rights with regard to caption property are considered. Often it takes years and
thousands of reviews to hone and perfect this craft, but this process is one that adds
value to your title policy and to the property as well.
III. DRAFTING AND ISSUING A TITLE COMMITMENT
A. INTRODUCTION
In a commercial real estate transaction, a title insurance commitment is issued shortly
after (and sometimes before) a Purchase and Sale Agreement is executed. Within the
Purchase and Sale Agreement, a buyer typically has a short due diligence time period
within which to confirm the status of title, the physical condition, the permitted uses, the
environmental condition, and other conditions related to the property. The commercial
real estate practitioner carefully reviews the contents of the title insurance commitment,
including any and all documents referenced in the commitment (i.e., the title documents),
as a key due diligence tool.
In contrast, the residential title insurance commitment is often prepared a few days
prior to a closing. The commitment may receive a cursory review from a lender and often
is not reviewed at all by a purchaser. If reviewed, it is extremely rare that the residential
title commitment is reviewed in concert with the title documents.
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This outline will focus on the commercial title insurance commitment. The
commitment is broken down into the following schedules, each of which will be
discussed in detail below: Schedule A, Schedule B, Section I; Schedule B, Section II; and
Exhibit "A" of Schedule A (the Legal Description).
B. SCHEDULE A
Schedule A should include the following basic information: (1) the effective date
through which the title search was performed (i.e., Effective Date); (2) the type of title
insurance that will be issued and in what insurance amount; (3) the type of estate or
interest in land to be covered by the title insurance policy (e.g., fee, leasehold or
easement); (4) the vested owner of the land to be covered by the title insurance policy;
and (5) a legal description of the land to be insured, often left to an Exhibit "A" (to be
discussed below).
As to Schedule A, the following matters should be considered and reflected thereon:
1. How Current Is The Title Search? The effective date of the title commitment is
the “good through” date in the county on the day the title search is performed.
This date should be shown on Schedule A. The effective date should be as
current as possible and title should be updated throughout the due diligence
period and again right before closing, and any new matters of record should be
reported in a revised title commitment as soon as possible. When the title
commitment is marked at closing to generate the marked binder, the effective
date shown on Schedule A will be marked as “Date and Time of Filing of the
Insured Deed.” Thus, it is important to narrow the “gap” between the effective
date of the last title update and the date of recording.
2. Who Is Being Insured and For What? Item 1 of Schedule A should list the name
of the party (Purchaser, Lender or Tenant) whose interest is going to be insured
under the final title policy. If known, the place of organization of an entity
should also be included. Lenders typically like to see the phrase “its successors
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and/or assigns as their interests may appear” following the name of the insured
lender here. This item should also show the amount of insurance for which the
final title policy will be issued. If the amount and/or the party to be insured is
unknown at the time the title commitment is generated, it is acceptable to show
these items as TBD in the title commitment. However, one should be sure to go
back and run the name of the insured purchaser prior to closing as liens against
the purchaser may attach to the subject property at the moment the title is
conveyed to purchaser by seller at closing. Such liens should then be handled in
the title commitment as either requirements or exceptions. Item 2 of Schedule A
designates the type of estate to be insured, for example, fee simple, leasehold, or
easement. Remember that if you are insuring a fee simple estate that also
includes an appurtenant easement, then item 2 may be modified to read “fee
simple and easement”.
3. Who Currently Owns The Land? Item 3 of Schedule A should list all of the
current holders of record title to the subject property. This information comes
directly off the most recent deed (typically called the vesting deed) in the chain of
title. Note that if there are multiple owners of the property, the interest of each
should be clearly indicated here. For example: “John Doe and Jane Doe as joint
tenants with rights of survivorship” or “SELLER ONE LLC as to an undivided
64% interest, SELLER TWO LLC as to an undivided 21% interest and SELLER
THREE LLC as to an undivided 15% interest.” If you have been provided with a
sale contract, and the named seller under the contract does not match the name
of the record title holder, further inquiry should always be made to determine
the cause of such a discrepancy.
4. What Land Is Being Insured? Item 4 of Schedule A should list the legal
description to the subject property. Typically, the legal in the first published
commitment is the legal from the vesting deed. This should be confirmed to
match the legal contained in the contract or a determination should be made as
to why and discrepancy between the vesting deed legal and the contract legal
exists. If the insured parcel is being cut out of a larger tract of land for which no
insurable legal exists at the time the commitment is drafted, a tax map, cross-
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hatched site plan or other such depiction may be attached to the commitment.
However, a statement should be added to the commitment that the legal
description is tentative only and a valid legal is required at or prior to closing.
Any appurtenant easement rights which benefit the property and shall be
insured as part of the final policy should appear at item 4 of Schedule A of the
commitment. Keep in mind that only easement rights are insurable. Thus, these
listed appurtenances should be specifically limited to “those easement rights
arising under that certain [insert recording information of document containing
appurtenant easement here].” It is also important to keep in mind that the
property burdened by the appurtenant easement should be searched to confirm
that any lien holders at the time the easement was granted have consented to the
easement right.
C. SCHEDULE B-1: REQUIREMENTS OF THE TITLE INSURER
A title insurance commitment represents a contract between the party
to whom it is issued and the title insurance company. The contractual
terms of the commitment include requirements to be satisfied prior to
issuance of a title insurance policy. However, title requirements may also
disclose particular defects in title which, if uncured, will result in an
additional exception to title or the title insurance company's inability to
issue a title insurance policy. The more typical requirements in a title
insurance commitment include the following:
1.

Recording of a satisfactory conveyance instrument.

2.

Production of entity documents that confirm the identity,
capacity and authorization of individuals to act on behalf of
entities that are transferring an interest in real estate that is
being insured.

3.

Payment for the full consideration for the estate or interest to be

insured.
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4.

Payment of any and all water bills association with the subject property
or proof satisfactory to the title company that all water bills have been
paid current through and including the date of closing.

5.

Payment of all real estate, recordation and transfer taxes.

6.

Satisfaction of outstanding judgments and liens.

7.

Production of proof in affidavit form as to who is in possession of the
subject property and under what claim (this will be relied upon by the
title company to delete standard exception 2(a) and determine the
format of a proper tenants exception, if any, is to appear in the title
policy).

8.

Production of a satisfactory survey (this will be relied upon by the title
company to delete standard exceptions 2(b) and 2(c) and also to craft
the survey exception which will appear in the title policy).

9.

Production of evidence to confirm the absence of any recently
completed work or services related to the property (this will be relied
upon by the title company to delete standard exception 2(d) from the
title policy).

10.

Production of a satisfactory title affidavit for "off-record" title defects
that title companies are typically asked to insure over in commercial
transactions (this will be relied upon to delete standard exception 3(e) from
the title policy).

11.

Production of a satisfactory affidavit from both the buyer and seller
naming any and all brokers which have been engaged with regard to the
management, sale, purchase, lease, option or other conveyance of any
interest in the subject property and that no notice(s) of lien for any such
services has been received. This requirement also includes the
production of proof of payment in full for all such services, together with
a lien waiver or estoppels letter from all identified brokers. NOTE: This
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only applies to “commercial real estate” as defined in section 44-14-601
O.C.G.A.

D. SCHEDULE B-2: EXCEPTIONS TO COVERAGE
This section of the title insurance commitment contains items known as "exceptions" - matters
for which the title insurance company will not indemnify an insured for loss or damage.
There are typically standard exceptions such as the following: (1) the Gap Exception;
(2) the Tax Exceptions; (3) the Survey Exception; (4) the Mechanics' Lien Exception;
(5) an exception for Rights of Tenants or Parties in Possession; and (6) a Water and Sewer
Charge Exception.
Additionally, there are also typically exceptions taken for specifically recorded
instruments that affect title to the property, such as the following: (1) Plats; (2)
Restrictions, Covenants and Conditions; (3) Reciprocal Easement Agreements; (4) Utility
Easements; (5) Financing Documents; (6) Other Recorded Instruments; and The
Survey (when/if the new survey has been obtained and provided for review).

E. OPINION LETTERS
Title opinion letters, more often called Certificates of Title and Update Letters in
this market, are alternatives to the title commitment which are used when the
client needs to know the status of the title on the subject property, but is not, at
the moment, intending to buy a new title insurance policy. The typical formats
are as follows:
1.

Full Title Certificate - A title search is performed over the same period of
time (50 to 60 years per Georgia standards) as would be performed for a title
commitment. The Certificate sets out the name of the record title holder, the
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legal description of the property, and all matters of record found during the
course of the search which affect the subject property. There is no
commitment of the title company to insure the property. The certificate is
typically from an attorney who has searched and reviewed the title and is
making a representation to the client as to the matters found in the search.
2. Limited Title Certificate – Similar to the full title certificate, only limited in
the search period to a specific period of time, most typically from the date of
the execution of the deed vesting title in the current record title holder.
However, the search period may be limited or expanded to suit the specific
needs of the client.
3. Update Letter – The update letter is simply a letter from an attorney
disclosing all matters found of record when title is updated from the effective
date of an existing title policy through the current effective date in the county
where the subject property is located.

F. NEGOTIATING THE TITLE INSURANCE COMMITMENT
At closing, an insured or its counsel should obtain a "mark-up" of the title insurance
commitment. The title mark-up revises the title insurance commitment to confirm
the status of title the title insurer has agreed to insure within a final title insurance
policy. The title mark-up will confirm the name of the insured, the amount of
insurance and the effective date of the title insurance policy within Schedule A.
Within Schedule B, Section I, in most situations, all requirements will be marked
as satisfied. Within Schedule B, Section II, most clients require removal of the preprinted Schedule B, Section II exceptions from the final title insurance policy. Each
of the pre-printed exceptions is removed in the manner describe below:
1.

Gap Exception: Typically, an insured requires removal of the first
exception of Schedule B, Section II addressing adverse title matters placed
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of record prior to the recording of the insured interest in the property. A title
company may seek an indemnity to protect the title insurance company
against loss or damage arising if an adverse title matter appears of record
during this "Gap Period". A title company will also have its abstractor bring
forward title on the day of closing to narrow the Gap Period.
2.

Tax Exception: Exception 3(a) of the sample commitment provided deals with
taxes not yet due and payable. This exception is marked to confirm taxes have
been paid through a certain date and clarify that only taxes not yet due and
payable remain as an exception to title. If the taxes are not paid current at
closing, then this exception should be modified to reflect the year through which
taxes are actually paid. If the taxes for the current year (or any year) are paid
under appeal, then this also must be reflected in the title exceptions. A special
exception should be taken for any additional amounts due following the
resolution of a pending tax appeal. If the insured finds such an exception to be
unacceptable, then an escrow held by the title agent at closing until the
resolution of the appeal may be used to insure over and remove such a tax
appeal exception from the title policy.

3.

Mechanics’ and Materialmen’s Exception: The commitment should start out
with an exception, such as standard exception 2(d) of the sample commitment
provided. In situations where there has been no filed mechanics' lien and no
recent construction on the property, this exception can be typically removed
based upon a representation in the title affidavit. However, where a
mechanics' lien has been filed or where construction has commenced,
additional scrutiny is often required. Such scrutiny may include production
of lien waivers, contractor affidavits, condemnations, and financial
information to confirm the credit worthiness of indemnitors.

4.

Off Record Taxes and Assessments Exception: Standard exception 2(e) of the
sample commitment provided is an exception to any liens for taxes or
assessments which are off record (and thus, cannot be searched as part of the
title examination). This standard exception may be deleted by reliance on an
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affidavit from the title holder that they have not received notice of, nor have any
knowledge of any such assessments.
5.

Survey Exception: Schedule B, Section II will include exceptions for survey
related items typically removed only after a review of a current, acceptable
survey. Depending on specific facts such as the insurance amount, the
availability of an older ALTA/ACSM Land Title Survey, the continued use of
the property, the ability to obtain a trustworthy affidavit confirming the
absence of changes to the subject property since the date of completion of an
old survey, etc., on a case-by-case basis, a title insurer may remove these
exceptions without a new ALTA/ACSM Land Title Survey. Any matters
adverse to title that are revealed on a survey are typically added as additional
title exceptions within Schedule B, Section II, but the general survey related
exceptions should then be removed.

6.

Tenants Exception: An exception on Schedule B, Section II of the
commitment is taken for parties in possession and parties under unrecorded
leases. In addition, there is typically a standard exception to rights of claims of
parties in possession not shown by the public records. These exceptions can
often be deleted or modified to take exception solely to those tenants with
rights under written leases, as represented by the seller of the property. A
representation as to such tenants should be included within a Title Affidavit.
Where tenants do exist and a commercial loan is obtained, a lender may secure
a subordination agreement to confirm the rights of tenants are subordinate to
the rights of the lender under the insured Deed to Secure Debt. In this event, a
title insurance company will confirm within the title policy that the rights of
tenants are subordinate to the lien of the Deed of Trust pursuant to the terms of
the subordination agreement.

7.

Water and Sewer Charges: Depending upon the location of the property, if water
and sewer charges are lien-able, a title company may include a pre-printed
exception for such charges. Within the mark-up, the insured or its counsel
should require such charges be shown as paid through a certain date and that
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only such charges as are not yet due and payable remain as an exception to
title. A self-serving affidavit form the seller is not enough to provide title
insurance over outstanding water bills. Similar to real property taxes, water
and utility bills should be separately checked as part of the examination of the
property by the issuing title agent or company.
8.

Acreage Exception: It is standard practice in Georgia for the title commitment and
final title policy to contain an exception to the engineering calculations of the specific
acreage. Typically, this exception is not objectionable to the insured and remains in
the title policy. However, if there is an objection, specific underwriting approval may
be sought with the title insurance company to delete this exception. Typically, this
exception is allowed to be deleted only if all references to acreage are also deleted
from the insured legal description.

9.

Riparian Rights Exception: In the first published title commitment, there should be
an exception to “riparian rights incident to the premises”. This exception can be
deleted when and if a surveyor’s inspection report is provided with makes a
specific representation as to evidence of water located on the property. If the
surveyor’s inspection report indicates that no water was found on the
property, then the exception may be deleted in reliance on that surveyor’s
inspection report. If the surveyor’s inspection report indicates that any bodies
of water were found on the property, and the same are depicted on the face of
the survey, then these may be added as specific exceptions to title in the survey
exception and then the general riparian rights exception may be deleted.

10.

Other Items: A marked-up title can also show removal of recorded exceptions
from title. For example, the title search may disclose a variety of recorded
exceptions that pertain to lands once a part of the chain of title to a given piece
of land that is being insured. However, such instruments may affect lands that
fall outside the insured legal description for the property, as confirmed by a
surveyor. Or perhaps there was an exception to a right of way deed in the first

Page 45

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
702 of 808

draft of the title commitment which the surveyor has subsequently confirmed
lies outside the boundary lines of the parcel being insured. If the right of way
deed does not contain any ancillary rights, then the exception may be deleted
in its entirety. If there are any ancillary rights, such as a limitation of access or
drainage rights, then the exception should be limited to only those ancillary
rights as contained in the document.

IV.

COMMON PROBLEMS AND CLOSING ISSUES

Introduction
According to Lewis Grizzard, Wayman C. Wannamaker, Jr., A Great American,
was not afraid of anything…except dead folks. It seems like every day in our practice
that remnants of the past affect the title commitments that we prepare. By training
ourselves to spot these problems and to know the tools that can be utilized to clear these
issues, one can not only greatly increase the value of their services to the client, but to
also do so with greater accuracy and precision.
We reviewed a great deal of the commitments closed by our firm, and we have
isolated many of the concerns outlined by the titles that we produced, and we delve into
the solutions that led to a successful closing. Our hope in this paper and the
presentation that accompanies same is to thoughtfully explore current trends that we
are uncovering in our commercial operation, and to do so in an entertaining fashion. By
doing so, perhaps it will shed some light or provide a solution for some of the old files
which haunt your operation and keep you awake.
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I.

Minor Issues

The greatest number of issues we encountered during the title search and
subsequent preparation of the title commitment had to do with document execution
glitches. In many cases, a corporate entity executed a document that was subsequently
recorded, and had failed to affix the corporate seal of the corporate entity or to have an
attesting signature by another officer of the corporation. The Georgia Title Standards
provide:
9.2 Authority of Officer to Execute Instruments
When a corporate instrument is either (i) executed by a corporate officer,
that person‘s signature is attested by the secretary or assistant secretary
(or other officer authorized to authenticate corporate records), and the
corporate seal or a facsimile thereof is affixed, or (ii) executed by the
president or vice president and that person‘s signature is attested by the
secretary or assistant secretary (or other officer authorized to authenticate
corporate records), a title examiner may assume that the officer executing
the document in fact holds the position indicated, that such person is
authorized to execute the document, and that the officer‘s signature is
genuine.
9.3 Evidence of Corporate Authority
There exists a conclusive presumption of corporate authority to execute an
instrument conveying an interest in real property when the documents
executed by the president or vice president and attested by the secretary or
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an assistant secretary or the cashier or assistant cashier of the corporation.
For other corporate instruments, the title examiner may assume that
corporate authority exists if the document is either executed by a corporate
officer, that person‘s signature is attested by the secretary or assistant
secretary ( or other officer authorized to authenticate corporate records),
and the corporate seal or a facsimile thereof is affixed, or executed by the
president or vice president and that person‘s signature is attested by the
secretary or assistant secretary (or other officer authorized to authenticate
corporate records).
What is one to do when these types of deeds are picked up in the record? As with most
legal issues, it depends. Factors include: how far back the defective deed is in the chain
of title, whether same is the deed that vests title, and whether the original recorded
document still is around. The best-case scenario is one in which the seal can be affixed
to the original instrument and same could be re-recorded to correct the defect. The
same would be true with if an additional attesting signature were added, but if that were
the case, and additional notary and witness would likely need to be added as well. If the
original document were not available, the document may need to re-executed and
recorded with a reference to the original filing and a recital outlining the facts contained
therein. Lastly, if the parties to re-execute are unwilling, or the deed is several links
back in the chain of title, or the signatories or entity cannot be found, an affidavit filed
with the formality of O.C.G.A. §44-2-20 with evidence of the signatory’s authority has
been approved by local underwriting in the past to overcome this element.
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Like corporate execution problems, another prevalent concern which is
constantly showing up in commitments and having to be conquered is witness
signatures missing from recorded instruments. Again, from the Georgia Title
Standards:
4.5 Requirements for Recording a Deed in Georgia
AS OF JULY 1, 2015:
For a deed to be recorded, Georgia law requires that it be signed by the
maker (grantor), attested by an officer as provided in O.C.G.A. 44-2-15,
and attested by one other witness. O.C.G.A. Section 44-5-30. A deed is
attested when an officer as provided in O.C.G.A. 44-2-15 and one or more
natural persons see the maker sign the deed and they “attest" to the fact by
signing the deed as officer and witness. As of the July 1, 2015 revision to
O.C.G.A. 44-5-30, an acknowledged deed will not be entitled to be
recorded. "Acknowledging" a deed is not the same as "attesting" a deed.
To be recorded, a deed must be "attested" by an officer as provided in
O.C.G.A. 44-2-15, and attested by one other witness ". . If there is only one
(1) "attesting" witness, the deed is not entitled to be recorded, even if the
deed is subsequently "acknowledged" and even if the one "attesting"
witness is an authorized officer. O.C.G.A. Section 44-2-14.
The above requirements are the same for all deeds, regardless of their
nature.
Therefore, when attestation is not proper, it must be reported as a title
defect.
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The highest and best correction in this instance is to run down the original
document, and to determine if there was a party who was present at the execution of the
document who saw the signature made who can then sign the original document having
truly “witnessed” the signature. Another fix is to have the document re-executed
properly and to re-record with a cross-reference to the original document. An
underwriter may also consider the factors and after making sure the purchaser is
property noticed regarding the defect, agree to underwrite the missing witness and to
insure without exception to same. Again, the facts regarding the defective document are
essential in order to choose the corrective remedial path.
Another such problem is an error in the legal description of a recorded
instrument. Such a defect is often based on typographical blunder, a “dropped chain” by
the surveyor, or erroneous references in prior documents. We recently had a situation
where the land lot was incorrect in nearly twenty years of recorded documents. The
correct land lot was Land Lot 157; however, Land Lot 189 had been referenced in a score
of deeds. This was the result of a poor copy of a deed twenty years ago that when
recorded, the land lot referenced was 157, but the grainy appearance of the recorded
instrument made it seem like it looked like 189. We were able to conquer this issue by
filing an Affidavit Relating to Title that recited these facts and was cross-referenced to
the deeds in the chain of title. This way the mistaken specter of the past can be
eliminated by constructive tools of the present, so that no further cloud on this title will
occur in the future.
In the same vein, honest typographical errors often blemish an otherwise
acceptable title. An error in the book and page of a Deed to Secure Debt Cancellation
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not only throws off the stride of the title commitment, it can make a borrower appear
uncreditworthy as well. A faulty plat book and page reference in a legal description
could lead to the instrument being deemed void. Often in these instances, the maker of
these documents is retired or deceased or the entity is undiscoverable or dissolved.
When this happens, there are often not many options that the title insurance
professional has to deal with these problems. A corrective deed is almost always an
acceptable avenue, where signatories are available. The Georgia Title Standards also
assist in dealing with situations where the entity has terminated:
12.4 Terminated Limited Liability Companies
If a limited liability company with an instrument in the title has
terminated and a certificate of termination has been filed with the
Secretary of State, the examiner should consider O.C.G.A. Section 14-11611, which provides that ―deeds and other instruments requiring
execution after the filing of a certificate of termination by a dissolved
limited liability company may be signed by any person who had authority
to wind up the dissolved limited liability company under the provisions of
subsection (a) of Code Section 14-11-604.
All of this being said, the commercial real estate professional’s ability to utilize
the scrivener’s affidavit and the affidavit relating to title can make or break many
transactions. The title standards supply the following with regard to these types of
affidavits:
6.1 Affidavits in General
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(a) Utilization of affidavits is an acceptable practice and reasonable
reliance may be placed thereon. Proper and recorded affidavits constitute
notice of the facts recited therein and create a rebuttable presumption that
such facts are true and correct. However, absent extraordinary
circumstances, affidavits should not be utilized in lieu of normal
conveyancing, probate or judicial procedures.
Comment: Certified copies of certificates of death, birth and marriage
are preferable to affidavits to establish the facts of death, birth and
marriage, respectively. However, such certified certificates may best be
incorporated in an affidavit in order to facilitate introduction into the
chain of title.
(b) Affidavits should reference the current property owner and a recorded
instrument in the chain of title. Affidavits should address the entire issue
which is the subject of said affidavit, state facts rather than conclusions,
and not be worded so as to mislead or leave unanswered questions.
(c) Affidavits may be made by any person, even those connected with the
chain of title, and should set forth information within the personal
knowledge of the affiant.
Comment: The affidavit may set forth in the body of the document that
affiant is acting in some capacity which is a source of authority or insight
as to the facts set forth therein. However, the facts recited are to be those
personally known to the affiant and not to a corporation, grantor of a
power of attorney or other represented person or entity, and no
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corporate title or other representative designation should be indicated
for the signatory.
(d) Affidavits should be given under oath before and attested by a notary
public or other official authorized to take an oath.
6.5 Scrivener’s Affidavits
Scrivener’s affidavits may be utilized by the preparer of a document, or
other party in a valid position to know, to correct clerical errors when the
original parties are unavailable. Such corrections should be
unquestionably the original intention of the parties, minimal in extent,
and supportable by extrinsic evidence if called into question and should be
recorded.
Making sure that the affidavits are properly executed and contain all required elements
is also vital. Nothing is more embarrassing that having an error in your corrective
affidavit. Including elements like a reference to the current owner of the property are
occasionally forgotten and can lend themselves to more heartache.
While these minor concerns may seem basically able to be underwritten and
obvious, a contentious purchaser can use even minor defects to chain up closing and
prevent a successful transaction. By employing a few straightforward tools and
techniques, one can properly provide notice to the parties in the transaction while
simultaneously solving the problem, and doing so in a way that the title insurer
appreciates and provides added value to the transaction.
II.

Problematic Concerns

Similar to minor issues, a problematic concern is quick to upend your transaction
and scare your parties away. One prevalent concern is a situation where a deed
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(typically a Limited Warranty Deed or a Quitclaim Deed) is conveyed to an entity that is
close to the name of the intended grantee, but does not exist. We recently experienced a
situation where the grantee in a recorded QCD was close to the name that was intended
(Special Olympics OF Georgia, Inc., a Georgia nonprofit corporation) rather than the
actual name (Special Olympics Georgia, Inc., a Georgia nonprofit corporation). The
seller signed a corrective deed with a recital indicating that the “of” in the name was in
error, but the issue that remains is that the phantom entity that did not exist was
originally conveyed the property. The underwriter agreed in this case that the corrective
deed was sufficient, however we have experienced many instances where the deed runs
to an incorrect grantee that does exist. In these instances, a corrective deed or
scrivener’s affidavit does not cure all ills as the conveyance to an existing grantee does is
not divested by the corrective deed. One must obtain a conveyance back from the
incorrect vesting grantee. If not, a phantom interest will remain that could upend a
subsequent closing or cause a claim situation.
Another situation that creates a problematic concern involves title being vested in
two tenants-in-common with no interest listed in the conveyance document (which
presumes that the each holds a 50% undivided interest in and to subject property).
When these grantees convey out, they include a reference to the percentage interest
being conveyed out—and we have seen conveyances such as (55%/45%), (70%/30%),
and (90%/10%). In instances such as these, each party can only convey what they
received, and as such, one party conveys their entire interest, and another conveys
something less than their entire interest. This scenario creates a unique situation where
a puny fractional interest remains vested in a previous seller. Often this issue is not
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discovered until decades later and this apparition delays or restricts the closing. We
have run down the heirs and probate records for this problem, and in one case the buyer
demanded that we travel to Alabama to have the heirs of a slight interest holder convey
this phantom interest back into the chain of title.
An additional concerns are transactions involving powers of attorney. Again the
Georgia Title Standards speak to the care needed when dealing with these:
8.5 Power of Attorney
If the execution of any document in the chain of title is made by an
attorney-in-fact, it is better practice that the title examiner be able to verify
that: the power of attorney is dated, properly executed, witnessed and
recorded; empowers the attorney to execute the document; refers to the
real property as specifically as possible; and at the time the attorney
executed the document, the power of attorney had not been terminated of
record by the principal, nor was there any evidence of record that the
principal was deceased or mentally incompetent at that time, if the power
of attorney provides that it terminates in the event of mental
incompetency. A power of attorney is not terminated and it remains
durable if the principal becomes mentally incompetent, unless the power
of attorney provides to the contrary. If the examiner is dissatisfied with
any of these facts surrounding the power of attorney, then the examiner
should raise his/her objections to the client to permit the closing attorney
to resolve the matter.
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The situation we encounter the most involves a document signed under power of
attorney with no power of attorney attached or separately filed. To quote Marcus
Calloway, “There is not a claims seminar that has been given that does not spend time
going over powers of attorney.” In fact, mistakes with powers of attorney are so
prevalent that title standard 8.5 above notes that the title examiner should list their
dissatisfaction with the procedures regarding same with the closing attorney. We have
had situations where due to the power of attorney never being discovered to disregard
the transfer of title based on same, only to subsequently have to take title after probate
and estate documents have been filed.
Another bugaboo is the Deed to Secure Debt that is back in the chain of title but
open of record. It is as if almost daily we experience a title that comes in with this issue.
These are truly the skeleton in the closet of title insurance. These seem like they should
be gone because of other financing affecting the property, but they cloud the title and
hang over it like a misty pallor. The highest and best solution is to reach out to the bank
and to work through their procedures to get a cancellation filed of record. Next we try to
get with the attorney who closed the subsequent sale/loan to obtain evidence of the loan
payoff in the file to redact the privileged info and attach that evidence to an affidavit to
provide notice in the record that said Deed to Secure Debt has been paid off even though
the lending institution has failed to cancel same of record. Another device that the
Georgia Title Standards and Georgia Law provide are the 20-year rule and the 7-year
rule. From the Georgia Title Standards:
14.6 Reversion of Property Conveyed to Secure Debt
Title to real property conveyed to secure debt reverts to the Grantor:

Page 56

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
713 of 808

(a) Where the maturity of the debt is stated in the record of such
conveyance, and the indebtedness has not been renewed, seven years from
such maturity; or
(b) Where no maturity is stated, and the conveyance does not contain any
affirmative statement as to the establishment of a perpetual or indefinite
security interest 38 (as specified in subparagraph (c), infra), seven years
from the date of the conveyance provided the affidavit specified in
subparagraph (f), infra, has not been recorded; or
(c) Where no maturity is stated but the conveyance contains an affirmative
statement that the parties intend to establish a perpetual or indefinite
security interest in the real property conveyed to secure a debt or debts,
twenty years from the date of the conveyance, provided that the affidavit
specified in subparagraph (f), infra, has not been recorded; or
(d) If no maturity is stated nor is there a date shown for the conveyance, at
the expiration of seven years from the date the conveyance is recorded,
provided the affidavit specified in subparagraph (f), infra, has not been
recorded; or
(e) Where there is a dated written renewal of the indebtedness signed by
the original grantor or grantor’s heirs, personal representative, or
successors in title to the real estate conveyed, either seven or twenty years
from the date of the renewal according to the appropriate reversion period
set out above; or
(f) If grantee or grantee’s personal representatives, heirs, successors, or
assigns, or any of them if more than one, or an officer of a corporation
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having an interest files of record an affidavit in accordance with the
provisions of O.C.G.A. Section 44-14-80 (c) specifying the maturity date of
the indebtedness secured, and if the debt has been renewed or extended,
the terms thereof, either seven or twenty years from the maturity date
specified in the affidavit according to the appropriate reversion period set
out above.
Comment: O.C.G.A. Section 44-14-80 provides very specific rules for the
application of the reversion. Specific reference should be made to this
section before passing title based on the reverter. Deeds executed prior to
the passage of this original section (March 27, 1941) are not affected by
the section. See Smith v. Merchants & Farmers Bank of Milledgeville, 226
Ga. 715, 177 S.E.2d 240 (1970); Drake v.. Barrs, 225 Ga. 597, 170 S.E.2d
684 (1969); Todd v. Morgan, 215 Ga. 220, 109 S.E.2d 803 (1959). Prior to
the 1994 amendment this code Section established a 20 year reverter
following maturity of the debt or recording or delivery if no maturity
was stated. This Code Section, as amended, should not be relied upon as
to security deeds executed prior to the effective date, April 19, 1994, of the
1994 amendment.
Great care should be utilized and your respective underwriter consulted before reliance
on these rules, especially the 7-year rule due to the fact that there are several criteria to
be able rely on same. First, the Deed to Secure Debt must be executed after April 19,
1994. Next, the current effective date in the courthouse that the Deed to Secure Debt is
filed must be seven years past the maturity stated in the recorded Deed to Secure Debt.
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Lastly, the Deed to Secure Debt must not contain the phrase, “perpetual or indefinite
security interest.” Should these facts be able to be confirmed, the best practice is to
make sure the buyer has notice of the issue and check with local underwriting before
insuring without exception to same.
These phantoms can upend a title and bury a closing. By keeping a sharp eye out for
same, you can not only better serve your client by informing them of the risk associated
with these manifestations, but also better serve the title insurance industry as a whole.
III.

Deal Enders

Deal enders are the most daunting creatures that a commercial real estate
professional can encounter. These beasts are the albatrosses that hang around our
necks and destroy closings and are the aspects of the transaction that only a select few
will touch. When these types of items show up in the title, you have to call the client to
let them know what is coming.
Recently we encountered a monster where a portion of the property to be insured
was in a tax parcel which was in the name of DeKalb County. Through diligence and as
evidenced by the survey, we discovered this tax parcel was a portion of the former
streetcar line that ran from Atlanta to Stone Mountain. Further investigation revealed
that the title to street car line had been conveyed to the Georgia Power and Railway
Company in 1907, but that conveyance document had a reversionary right should the
property ever cease to be a streetcar line. Streetcar service ceased in 1948. The adjacent
owner of the property (who was the successor in interest to the original grantor to
Georgia Power and Railway Company) started conveying the streetcar line property with
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the balance of its property in the chain of title in 1949, and did so to current time.
Notwithstanding this reversion, Georgia Power, the successor to Georgia Power and
Railway Company conveyed the entire streetcar line in DeKalb County to DeKalb
County. Eventually, DeKalb County created tax parcels for this property and listed
themselves as the owner of this tax parcel. Fast forward to 2017, where this monster
issue has now prevented the loan closing of the adjacent (and streetcar line property).
After several diligent meetings with DeKalb County officials, we were able to prepare a
thirty-page fact based affidavit which assisted in DeKalb county deleting the tax parcels
and adding the land thereunder to the adjacent property, thus providing what the lender
desired to close.
Cemeteries located within commercial properties are always problematic. The access
rights of heirs, the sometimes hidden location of the graves, and the potential title
hurdles that exist should graves need to be moved creates a real nightmare scenario.
This is why so many commercial developments provide access and wall off cemeteries
located within their borders. In the event that this problem can be removed, the access
rights and location of same need to be evidenced through a diligent survey review.
The survey review is always an aspect of the closing process which digs up these
issues. Often alleys are discovered, and rights of third parties need to be dealt with.
Sometimes the property that has physical access does not have the recorded easements
to provide legal access. Occasionally a pipe under the building or encroaching utility is
so severe that the monster can only be disclosed to protect the title company and put the
parties on notice.
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Notwithstanding these issues, there is hope. There are still diligent, intelligent,
creative title professionals out there who utilize logic, reason, and all the legal and
practical tools at their disposal to clear the issues, to remove the concern, and to close
the deal ender. These defects of title must be identified, explored, and eliminated in
order to provide the effectual transference of real property ownership. By endeavoring
to do so, we not only serve our clients by providing a fair return on the value of services
rendered, we serve our industry as a whole by perfecting the record and serving as an
example to the title professionals that follow us. As Dale Carnegie tells us, “Inaction
breeds doubt and fear. Action breeds confidence and courage. If you want to conquer
fear, do not sit home and thank about it. Go out and get busy.”
V.

AFFIDAVITS

Introduction
Throughout the career of a real estate professional, many tools will be utilized to
facilitate the closing of transactions. Numerous aspects are the same every closing and
often form documents are relied upon to expeditiously and precisely bring these
transactions to a successful conclusion. One such document is the Owner’s Affidavit.
Also called the Seller’s Affidavit or Borrower’s Affidavit depending on which party is
delivering same, the Owner’s Affidavit is essential for obtaining particulars about the
property so the insurer can make sound underwriting determinations.
According to Black’s Law Dictionary (“Black’s”), an affidavit is a voluntary declaration of
facts written down and sworn to by the declarant before an officer authorized to
administer oaths, such as a notary public. An affidavit is voluntary, in that it needs to be
made by the declarant acting of his free will. Akin to testimony giving under oath, the
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affiant, the party making the oath, can be penalized if they perjure themselves and
testify falsely. Black’s defines an oath as a solemn declaration, accompanied by a
swearing to God or a revered person or thing, that one’s statement is true or that one
will be bound to a promise. A party who executes an affidavit declares that the
statements in the affidavit are truthful, thus making said statement an oath. The party
making the oath must cognize that that the statements being made signify an oath.
Also, the party conducting the oath must be authorized to do so. In order to be fit to
administer an oath, the party doing so must be appointed by a governmental agency
such as a notary public.
A. Affidavits in Real Estate Transactions
There are some elements of a closing transaction that the real estate records simply do
not reveal. The status of work in progress, tenancies affecting the property, taxes and
assessments not shown by the real property records, as well as brokers associated with
the current transaction are all evidenced by the owner’s affidavit. Title Companies (and
the industry as a whole) favor owner’s affidavits due to the fact that the declarant agrees
to be subject to a penalty of perjury when executing same. This way, if some issue with
regard to the statement arises, the title insurance company may have some recourse
against the affiant. Federal Rule of Civil Procedure 56 (c) (4) provides, “an affidavit or
declaration used to support or oppose a motion must be made on personal knowledge,
set out facts that would be admissible in evidence, and show that the affiant or declarant
is competent to testify on the matters stated.” Courts largely do not allow testimony
where the party making the statement is not subject to perjury.
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B. Knowledge
As noted above, Federal Rule of Civil Procedure 56 (c) (4) notes, “an affidavit or
declaration…must be made on personal knowledge…” This is further supported by
Federal Rules of Evidence rule 602, “A witness may testify to a matter only if evidence is
introduced sufficient to support a finding that the witness has personal knowledge of the
matter.” Black’s defines personal knowledge as, “knowledge gained through firsthand
observation or experience, as distinguished from a belief based on what someone else
has said.”
The party executing the affidavit must have person knowledge of the facts to which they
are attesting. The affiant needs to be knowledgeable about the day-to-day operations of
the property or has educated himself to be knowledgeable by consulting with someone
who is. Title Companies insist that owner’s affidavits utilized for closing not contain
qualifiers such as “to the best of my knowledge”, “to my actual, current knowledge”, or
“to the best of my knowledge with no duty to investigate.” The affidavit is only as
worthy as the person giving it. Getting the proper person to execute the owner’s
affidavit is essential for a successful closing.
Often, the person who is authorized to execute on behalf of the entity which owns the
property is in a different state than the property is located and often has never been to
the site. Often sellers will insist on limiting language in the owner’s affidavit. Generally,
title companies will not allow this, but as every real estate transaction is unique, working
with the underwriters in order to determine what can be limited and what can be
determined from outside sources such as a site inspection, survey, zoning report, or
online media will make for a more successful closing.
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C. Entities
As discussed above, the affiant needs to have personal knowledge of the facts therein as
well as comprehending the fact the statement is subject to a perjury claim if false. Based
on this, an individual, natural person, not an entity, is the proper party to be the maker
of the owner’s affidavit. One colloquialism is that a corporation cannot raise its right
hand and swear to tell the truth. Entities cannot take oaths, and as such, an affidavit
made by one would be defective.
D. Schedule BI/Schedule BII
The modern ALTA commitment is an amazing animal. The requirements in Schedule BI
directly mirror and correspond to the standard exceptions in Schedule BII. When a
customary title affidavit is utilized at closing, standard exceptions 1, 2(a), 2(d), and 2(e)
will be removed from the title policy as well as the corresponding title requirements
from Schedule BI. By fully understanding how the requirements, exceptions, and title
affidavit all relate to one another, the title insurance professional has a greater ability to
handle nuances and issues that arise when attempting to obtain an acceptable owner’s
affidavit.
One big area of concern with regard to the owner’s affidavit is possession. An acceptable
owner’s affidavit identifies who is in possession of the property and what rights of
possession they have. Example language for a title affidavit with regard to same is as
follows:
That Limited Liability Company is the owner of that certain real property (the
"Property") described in Exhibit "A", attached hereto and by this reference
incorporated herein.
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That there are no persons or parties in possession of the Property who have a
right to claim to possession extending beyond the date hereof except for those
persons or parties claiming under any of those instruments set forth in
Exhibit "B", attached hereto and by this reference incorporated herein. No
leases contain any options to purchase, rights of first refusal or other such
rights.

Here, the owner of the property is a limited liability company (but the affiant is the
manager of the company) and Exhibits “A” and “B” are the legal description of the
property and the permitted exceptions respectively. This language denotes that any
tenants will be defined on Exhibit “B” and confirms that there are no options to
purchase or rights of first refusal contained in those leases.
Another area of the owner’s affidavit that needs to be considered is work in progress. If
there is work being done on the site at closing (or in the 95 days preceding closing),
additional underwriting and affidavits will likely be required. Language in the affidavit
that relates to same is as follows:
That no improvements or repairs have been made to the Property by, for, at
the instance of, or with the consent of the undersigned or the Limited Liability
Company during the ninety-five (95) day period immediately preceding the
date hereof, the bills for which remain unpaid, and that there are no unpaid
bills incurred by, for, or at the instance of, the undersigned or the Corporation
for labor and materials used in making improvements or repairs on the
Property, or for services of architects, surveyors, or engineers in connection
therewith.

Again, based on the language above, one can easily see how essential it is to have no
qualified language with regard to the knowledge of the affiant.
Other pertinent sections of the owner’s affidavit include:
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That there are no unpaid or unsatisfied security deeds, mortgages, claims of
liens, special assessments for water, sewage or street improvements or taxes
of any kind or easements, licenses or other encumbrances affecting title to
the Property, except as set forth in said Exhibit "B", and to the best of the
knowledge and belief of Deponent, there has been no violation by Deponent
or any predecessor in title of any restrictive covenant or governmental
requirement affecting or relating to the Premises.
That there are no outstanding unpaid sellers or suppliers of Perishable
Agricultural Commodities Act of 1930, as amended, 7 USC 499a et seq., the
Packers and Stockyard Act of 1921, as amended, 7 USC 181 et seq., and any
similar state laws (hereafter referred to in the aggregate as “PACA/PASA”),
commodities or products. That no notices of claim or notices of intent to
preserve claim rights have been received by the Limited Liability Company
from PACA/PASA sellers or suppliers. That there are no parties claiming to
hold or assert rights, claims or interests under PACA/PASA against the
Company or the Property. The Limited Liability Company hereby
indemnifies ___________________________ (“Title Company”) and
agrees to hold it harmless against any loss which the Title Company may
suffer by virtue of issuing its policies of title insurance without exception of
such matters. The Limited Liability Company understands such losses may
include court costs and attorney’s fees expended by the Title Company in
defending the Title or interest of insured against such matters. The Limited
Liability Company further agrees to pay all court costs and reasonable
attorney’s fees, regarding this item 6, which the Title Company may expend
in enforcing the terms of this affidavit.
That no services of a Broker (as that term is defined in O.C.G.A. §43-40-1)
have been engaged with regard to the management, sale, purchase, lease,
option, or other conveyance of interest in the Property, except for
_____________________.
A great technician is only as good as the tools he has at his disposal. Without an
acceptable title affidavit, the title policy provided to the consumer is exception riddled
and does not provide the true value that the end user should receive. By working with
the seller/borrower throughout the closing process, the owner’s affidavit can be shaped
into something that provides maximum worth to the maker of same as well as the
parties who rely upon it. The secret is knowing what to look for in a sound affidavit and
appreciating that can lead to a successful closing.
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CONCLUSION
Bob Dylan had it right with “The Times They Are A Changin’.” It seems that with
every year, the only constant is change. In the title insurance industry, that is not a bad
thing. Much of the modifications that we encounter are healthy for the profession.
Some changes seem to be painful when implemented, but only time will show their true
benefit. As we enter into each period of change, it is often best to embrace new
methods by being informed and educated rather than simply resisting. It is only with
true balance—an appreciation for the past, confidence in the present, and adaptability
in the days to come, that the title insurance professional can truly rise to greatness.
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9:30
E-RECORDINGS – AN UPDATE
		 Chyvaun J. Ferguson, Fulton County Clerk of 		
		
Superior Court, Atlanta
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For your convenience, the Fulton County Real Estate
Division now accepts electronic filing submissions for
recording real estate documents through one of our three
vendors.
CSC à eRecording.Com
ePN à GoEpn.Com
SimpliFile à Simplifile.com/services/e-recording/
Contact one of our vendors and get registered today!

Cathelene "Tina" Robinson
Fulton County Clerk of Superior Court

9:45
LEGISLATIVE UPDATE: REMOTE NOTARY IN 		
		 GEORGIA
		 Mark S. Robinson, Old Republic National Title 		
		
Insurance Company, Atlanta
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Legislative Update: Remote
Online Notary in Georgia
Mark Robinson
Vice President, Georgia State Counsel

Remote Electronic Notary
© 2018 OLD REPUBLIC TITLE | All Rights Reserved.
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Electronic Signatures
Uniform Electronic Transactions
Act (UETA) adopted by 48 states
and the District of Columbia.
- Released in 1999.
Washington, Illinois and New York
have electronic signature statutes.
Federal Electronic Signatures in
Global National Commerce Act
(ESIGN)
- Passed in 2000

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.

Electronic Signature

ueta

O.C.G.A.
Title 10 – Chapter 12

O.C.G.A. § 10-12-2
(8) "Electronic signature" means an electronic
sound, symbol, or process attached to or
logically associated with a record and
executed or adopted by a person with the
intent to sign the record.
15 U.S. Code Sec. 7006(5)

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
729 of 808

Digital Signature
Electronically created algorithmic codes
used to verify the authenticity of digital
messages or documents.
 Support electronic signatures
 Not all electronic signatures use
digital signatures

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.

Digitized Signature
Electronic image of an originally created
“wet” or manual signature that is copied
electronically on a document in the
image of the original signature.

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.
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Electronic Signature

ueta

O.C.G.A.
Title 10 – Chapter 12

• Digital Signature
• Digitized Signature
• PIN or password
• Typed Named
• Biometrics
• “Clicks” in a dialogue box

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.

Electronic Signature

ueta

O.C.G.A.
Title 10 – Chapter 12

To be enforceable and have legal effect:
• Attributed to the document
• Act of the signatory
• Intent of signatory to be bound

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
731 of 808

Electronic Notary

urpera
O.C.G.A.
Title 44 – Chapter 2
Article 1 – Part 2

Electronic notary signature and seal on an electronic
document

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.

Uniform Real Property Electronic
Recording Act
• URPERA Gives county
clerks or
recorders the
legal authority
to eRecord.

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.
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Electronic Notary

urpera
O.C.G.A.
Title 44 – Chapter 2
Article 1 – Part 2

Electronic notary signature and seal on an electronic
document
 conducted in person
 Signature must comply as e-signature
 Seal must contain same information as the
physical notary seal

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.

Currently in Georgia:
 No electronic notaries
 O.C.G.A. § 44-2-37(c)
•

E-signature is acceptable

 O.C.G.A. § 45-17-8.1(a)
•

“by hand in ink”

 No remote notaries from
other states

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
733 of 808

E-CLOSING
Remote Online

In-Person

Hybrid

•

All docs electronic

•

All docs electronic

•

•

Docs are e-signed in
the physical presence
of notary

•

Docs are e-signed
online with RON

“Lender docs” are
electronic

•

•

ID verification by
RON with new
methods

Deed/Note/SD are
paper and wet-signed

•

Traditional ID
verification by notary

•

Traditional ID
verification by notary

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.

RON: It’s Not Just Skype
or Facetime

• Login Process
• Identify Verification

– Credential Analysis
– KBA

• Real-Time, Continuous AudioVisual Communication
• Shared Screen for Uploaded
Documents
• Electronic Signatures and
Stamp/Certificate
• Acknowledgement Recording

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.
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3-Ways to Prove Your Identity
 What you have: a government issued
identification card such as a passport or drivers
license
 What you know: answers to questions about you
 Who you are: biometric data

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.

Multi-Factor Authentication = Passing 2
of 3 Identity Proofing Measures
 Third Party Credential
Analysis
 Knowledge-Based
Authentication
 Biometrics

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.
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• Identity verification
• Distinguishable as RON
• Multiple platforms
• Regulations
• Conform to UETA
• Consumer choice

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.

1. Real estate mortgage industry
2. Government
3. RON Vendors

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.
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 Appearance
 RON must be physically located in GA
 Tamper-proof signature and seal
 Multifactor authentication
 Mandatory disclosure
 Separate Application

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.

 No altering or superseding any
GA Supreme Court decision
• Formal Advisory Opinion No. 00-3
Q: Ethical propriety of lawyers
telephonically participating in real
estate closings from remote sites.

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.
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Remote Online Notary Statutes


Virginia (2011)



Montana (2015)



Texas (2017)



Nevada (2017)



Indiana (2018)



Michigan (2018)



Minnesota (2018)



Ohio (2018)



Tennessee (2018)



Vermont (2018)



Utah (2019)

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.

Current Legislation - 2019

Passed



Utah



Colorado (1 of 2 bills)

Failed

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.
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© 2018 OLD REPUBLIC TITLE | All Rights Reserved.

Revised Uniform Law on Notarial Acts
(RULONA)

•

Provides minimum
standards for all
notarial acts and
governs the recognition
of notarizations across
state and national
lines.

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.
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Revised Uniform Law on Notarial Acts
(RULONA) - 2018
• Includes provisions for
RON that incorporate
industry principles.
• The RON Amendment
works in conjunction
with the full language of
RULONA.

© 2018 OLD REPUBLIC TITLE | All Rights Reserved.

Georgia State Office
770-475-6199

Mark Robinson
VP, Georgia State Counsel

MRobinson@oldrepublictitle.com

10:30 FINDING A WINDOW OF OPPORTUNITY IN 		
		
OPPORTUNITY ZONES
		 Joseph F. “Joey” Strength, HunterMaclean, 			
		 Brunswick
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Finding a Window
of Opportunity in
Opportunity Zones
Joseph F. Strength

Investing in Opportunity Act
Part of 2017 Tax Cut and Jobs Act
Provides tax incentives for investments in certain low income communities
Different from opportunity zones under state law
Incentives diminish over time
“may become the biggest economic development program in the country”
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Agenda
• Legislative Background
• How the Program Works
• Types of Projects

March 2015

April 2015
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Economic Innovation Group
April 2015

May 2016

August 2017

September 2017
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December 2017

October 2018

March 2019

Overview of Tax Incentives
• Temporary Deferral of Capital Gains
• Partial Forgiveness of Deferred Gains if
Investment Held 5 Years to 7 Years
• Forgiveness of Capital Gains on New
Investment Held for 10 Years or More
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Gain Deferral
• The period of capital gain tax deferral ends upon the earlier of
December 31, 2026, or sale:
• Amount recognized is the lesser of:
– Amount of gain deferred, or the fair market value of
investment in Qualified Opportunity Fund interest;
– Minus:
• Taxpayer’s basis in the Qualified Opportunity Fund interest

Partial Gain Forgiveness
• Investments held for 5 years
– Basis increased by 10% of the deferred gain
– Up to 90% taxed
• Investments held for 7+ years *
– Basis increased by additional 5% of the deferred gain
– Up to 85% taxed
• *Perishability of Incentives – Must acquire by December 31, 2019
to benefit from 7 year term
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Forgiveness of Additional Gain
• For investments in Qualified Opportunity Fund held for 10
years, no capital gains tax on the sale of the investment in the
Qualified Opportunity Fund
• 10-year hold benefit is not impaired solely because
the designation of an opportunity
Zone ceases to be in effect
• Eligible for the 10 year hold benefit until December 31, 2047

Incremental Benefit of Incentives
Standard After Tax IRR
10.00%
9.00%
8.00%
7.00%
6.00%
5.00%
4.00%
3.00%
2.00%
1.00%
0.00%
Standard After Tax IRR
Incemental OZ Benefit
OZ Investment IRR

7.44%
6.00%

4 year
6.00%
1.44%
7.44%

Incemental OZ Benefit

OZ Investment IRR

8.08%

7.95%

6.00%

6.00%

7.71%
6.00%

5 year
6.00%
2.08%
8.08%

7 year
6.00%
1.95%
7.95%

12/31/2026
6.00%
1.74%
7.71%

9.08%
6.00%

10 year
6.00%
3.08%
9.08%
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$2,384,796

After Tax
Difference in
6% and 9.08%
IRR over 10 years

9.08%

$593,949

6.0%

$1,790,847

Assuming $1,000,000.00 Investment:

Perishability of Incentives
3.50%

3.08%

3.00%

2.96%

2.74%

2.25%

2.50%

Incremental IRR

2.61%
2.09%

2.00%

1.91%

1.74%

1.50%
1.00%
0.50%
0.00%

2018

2019

2020

2021
2022
2023
Year of QOF Initial Investment

2024

2025
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How Does Program Work?
•
•
•
•
•

Eligible Gain
Eligible Taxpayer
Qualified Opportunity Zone
Qualified Opportunity Fund
Qualified Opportunity Zone Property
– Qualified Opportunity Zone Business Property
– Qualified Opportunity Zone Business
• Qualified Opportunity Zone Stock
• Qualified Opportunity Zone Partnership Interest

Eligible Gain
• Gains treated as capital gains for Federal income tax purposes
• Triggering sale cannot arise from a sale or exchange with a related person
(20% test)
• Must be gains that would be recognized before January 1, 2027
• Special rules apply to 1256 contracts and offsetting transactions (such as
straddles)
• Multiple elections can be made for various parts of a single source of gain
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Eligible Taxpayer
• A person that may recognize gains for purposes
of Federal income tax accounting.
• Includes:
– Individuals
– C Corporations
– RICs
– REITs
– S Corporations
– Trusts and Estates

180 Days to Invest

• Beginning on the date of the sale that generated the capital gain
• All or part of the gain may be invested in one or more funds (but not non-gain)
• Special rules for Section 1256 contracts, capital gain dividend from RIC or REIT,
partnerships
• If a partnership (or other pass-through entity) does not elect to defer some or all of gains
realized, a partner (or other owner) can elect to defer their distributive share of the gain
– Generally, the beginning of a 180-day period is the last day of the pass-through entity’s
taxable year
– Partner (or other owner) may elect to use pass-through entity’s 180-day period
• No tracing of proceeds (unlike 1031)
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Qualified Opportunity Zones

Georgia
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Atlanta

Savannah
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Brunswick

Qualified Opportunity Fund
• An investment vehicle organized as a corporation or a partnership
for the purpose of investing in Qualified Opportunity Zone Property
• Must be organized in one of 50 states, D.C., or US possessions
• Must hold at least 90% of assets in Qualified Opportunity Zone
Property, determined by the average of the percentage of Qualified
Opportunity Zone Property held on:
– The last day of the first six month period of the fund’s taxable year, and
– The last day of the fund’s taxable year
• Self-certifies using Form 8996 initially and on an annual basis
• Noncompliance penalty
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Noncompliance Penalty
• Failure to meet 90% Assets Test
– Per month penalty for failing to meet 90% assets test
– % shortfall x underpayment rate = penalty
• Federal short-term rate plus 3% (currently 4%)
– No penalty if it is shown failure is due to reasonable cause

Qualified
Opportunity
Zone Property
Qualified
Opportunity Zone
Stock
(Qualified
Opportunity Zone
Business)

Qualified
Opportunity Zone
Partnership Interest
(Qualified
Opportunity Zone
Business)
Qualified
Opportunity
Zone
Business
Property
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Qualified
Opportunity
Zone Property
Qualified
Opportunity Zone
Partnership Interest
(Qualified
Opportunity Zone
Business)

90
%

%
90

Qualified
Opportunity Zone
Stock
(Qualified
Opportunity Zone
Business)

90%

70%

Qualified
Opportunity
Zone
Business
Property

70%

Qualified Opportunity Zone
Business Property
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Qualified Opportunity
Zone Business

Qualified Opportunity Zone
Stock / Partnership Interest
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“Substantially All”
70% Safe Harbor
• For Qualified Opportunity Zone Businesses:
– Substantially all of the tangible property owned or leased
by the taxpayer must be Qualified Opportunity Zone
Business Property
– 70% = substantially all for purposes of this test
– Use Applicable Financial Statement or if none Cost Basis
– Special Rules for 5% Zone Taxpayer

Safe Harbor for Reasonable Working Capital
•
•

•
•
•

For Qualified Opportunity Zone Businesses:
Working capital assets are treated as reasonable if:
– Amounts are designated in writing for the acquisition, construction, and/or substantial improvement of
tangible property in a Qualified Opportunity Zone
– There is a written schedule consistent with the ordinary start-up of a business for the expenditure of the
working capital assets within 31 months of the receipt of the assets
– The working capital assets are actually used in a manner consistent with the designation and schedule
Gross income earned on working capital during the reasonable working capital period is counted toward satisfaction
of the 50% active conduct test
Planned expenditures of reasonable working capital assets that are expected to satisfy Qualified Opportunity Zone
Business Property requirements are not treated as failing to satisfy the requirements because the consumption of
working capital is not yet complete
Intangible property held during the reasonable working capital period is treated as used in the active conduct of the
Qualified Opportunity Zone Business in the Qualified Opportunity Zone
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• Rev Rule 2018-29

Special Rules for Land and
Improvements on Land

– The original use of the building in the Qualified Opportunity Zone is not considered to have
commenced with the Qualified Opportunity Fund
– The requirement that the original use of tangible property in the Qualified Opportunity Zone
commence with a Qualified Opportunity Fund is not applicable to the land on which the building is
located
– A substantial improvement to the building is measured by the Qualified Opportunity Fund’s additions
to the adjusted basis of the building (excluding the land)
– The Qualified Opportunity Fund is not required to separately substantially improve the land upon
which the building is located

Types of Projects
• Commercial Real Estate Development and
Renovation in Qualified Opportunity Zones
• Opening New Businesses in Qualified Opportunity
Zones
• Expansion of Existing Businesses into Qualified
Opportunity Zones
• Large Expansions of Businesses already within
Qualified Opportunity Zones
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Materials
•
•
•
•
•
•
•
•

2017 Tax Cuts and Jobs Act – Section 13823
IRC Sections 1400Z-1 and 1400Z-2
IRS FAQs - Website
Proposed Rev. Proc. 2018-16
Proposed Rev. Rul. 2018-29
Treasury Guidance Fed, Reg. Vol. 83, No. 209
Proposed Forms 8996 & 8949
Future Regulations:

Questions?

Joseph F. Strength
jstrength@huntermaclean.com
Office: 912.262.5465
Cell: 912.223.1902

11:00 TAX LIENS, TAX DEEDS, AND REDEMPTION 		
		
SUPERLIENS: TRAPS FOR THE UNWARY
		 Allison C. “Allie” Jett, Jett Law Group, Atlanta
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Property Tax Liens and Deeds: from
Assessment to Delinquency to Ownership
and Beyond
By Allie Jett
Jett Law Group, LLC
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Property Tax Liens and Deeds: from Assessment to Delinquency to
Ownership and Beyond
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OVERVIEW
An ad valorem tax is a tax on property based on its valuation. Literally, ad valorem is Latin
for “by its value.” All real property in the state of Georgia is subject to this taxation unless
specifically exempted by statute and subject to a lien is the taxes remain unpaid. While the owner
of the property is generally responsible for the payment of these taxes, the taxes can also be owed
by the property itself.1 The former is known as an in personam tax (directed to a particular person),
while the latter is referred to an in rem tax (attaching to the thing itself). Some jurisdictions will
issue taxes both in personam and in rem while others will issue these taxes in personam, and will
only issue them in rem if the owner of the property is unknown.2 The county assesses the taxes on
property to finance a number of local government expenses as well as costs for the betterment of
the community.3 This paper will discuss how such taxes are calculated and billed, and what
happens when ad valorem taxes are not paid.
1.

HOW PROPERTY TAXES ARE CALCULATED AND BILLED

All real property lying within the boundaries of the State of Georgia is subject to property
taxation by the State or its various subdivisions.4 This includes property of any title character,
including a leasehold or something less than the full fee (e.g., air or mineral rights), or whether
the property is owned by an individual or a corporation, a state resident or nonresident.5
Property is required to be assessed at its “fair market value” which is defined as “the amount
that a knowledgeable buyer would pay for the property and a willing seller would accept for the
property at an arm’s length bona fide sale.”6 Since changes to the applicable legislation passed in
the Great Recession of the prior decade, the county must now use foreclosures, REO sales, short
sales, and auction sales as comparables to determine the fair market value of the property.7
The board of assessors has staff appraisers who are charged with periodically reviewing
property and assessing a monetary value of the property. The assessors take the appraised value
and multiply it by 40% to reach the assessed value. The assessed value is then multiplied by the
millage rate for the tax district in which the property lies. The local government will break the
county into individual districts and assign various millage rates to each district. This is the base
amount of the ad valorem property taxes.
The Georgia Constitution provides that all property is to be taxed at a uniform rate.8
However, the law does provide for several exemptions for ad valorem taxation on the grounds of
public policy.9 O.C.G.A. § 48-5-41 creates a number of exemptions for lands owned by the
1
2
3
4
5
6
7
8
9

O.C.G.A. § 48-5-9
O.C.G.A. § 48-5-9.
O.C.G.A. § 48-5-220 (listing 22 discrete purposes for which a county may levy and collect taxes).
O.C.G.A. § 48-5-3.
Id.
O.C.G.A. § 48-5-2.
O.C.G.A. § 48-5-2(3)(B).
Ga. Const. Art. 7, § 1, P III; Buckler v. DeKalb County Bd. of Tax Assessors, 263 Ga.App. 305, 587 S.E.2d 797
(2003).
O.C.G.A. § 53-3-4.

1
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government, churches or church-owned property, non-profit charities, non-profit hospitals open
to the general public, public schools, public libraries, public art galleries, and nonprofit
cemeteries.10 Other exemptions include property awarded by a probate court as year's support of
a surviving spouse for one year.11
Most counties and municipalities send out their property tax bills in the summer. Each
jurisdiction sets its own dates for payment. Depending upon certain population thresholds, counties
are allowed to bill and accept payments for property taxes in installments,12 or one lump sum.
Georgia law makes the payment of property taxes the responsibility of the property owner. While a
property owner’s mortgage lender may collect money from the owner and escrow that money for
taxes, such an arrangement does not relieve the property owner from ensuring that taxes are paid. It
is also the owner’s responsibility to provide the taxing authority with its correct mailing address.
Failure to receive a bill is not an excuse for non-payment. Additionally, if a co-tenant pays the
entirety of the property taxes without contribution from the other co-tenants, he is deemed to have
made the payment on behalf of the other co-tenants and is entitled to an equitable lien against the
co-tenants for that amount.13
2.

APPEALING PROPERTY TAX ASSESSMENTS

The County Board of Tax Assessors is required to send out annual assessment notices to
every owner of taxable property in the county.14 Each notice is required to state, among other
things: 1) the amount of the previous assessment; 2) the amount of the current assessment; 3) the
year for which the new assessment is applicable; and 4) the fair market value of the property
broker down into real and personal property classifications. It is this notice that a property owner
appeals from. The deadline for appeal will be stated on the notice itself. Like with tax bills, a tax
payer’s failure to receive the notice does not provide them with an excuse for failing to timely
appeal. Therefore, it is the property owner’s responsibility to seek out the assessment notice if
they want to consider filing an appeal.
Every property owner has the right to appeal the government’s valuation of its property, 15 so
long as it was the owner of the property by the appeal deadline of that year.16 Every annual
assessment notice is appealable to the county Board of Tax Assessors regardless of whether the
value remained the same from the prior year’s assessment.
If the assessment appeal is not resolved by time the county tax commissioner is ready to send
out that year’s tax bills, the property owner will be issued a temporary tax bill. That temporary
bill will be based on a value of the less of either the prior year’s valuation or 85% of the value of
the assessment amount advocated for by the Board of Tax Assessors in the current tax year.17 It
is the property owner’s responsibility to pay these taxes during the pendency of the appeal. The
10
11
12
13
14
15
16
17

O.C.G.A. § 48-5-41(a)(1).
O.C.G.A. § 53-3-4.
O.C.G.A. § 48-5-24.
Bank of Tupelo v. Collier, 191 Ga. 852, 14 S.E.2d 59 (1941).
O.C.G.A. § 48-5-306(a).
O.C.G.A. § 48-5-311(e).
O.C.G.A. § 48-5-311(e)(1)(A).
O.C.G.A. § 48-5-311(e)(6)(D)(iii)(I).
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idea of the temporary tax bill is to generate fairness to both parties in light of the appeal. On one
hand, the taxpayer cannot misuse the appeal process to avoid or delay having to pay their tax bill
while on the other hand, the taxpayer will not be required to pay the full amount of the taxes as a
pre-condition of proceeding with an appeal.
There will be an accounting at the conclusion of the appeal process. If the taxpayer was
successful in reducing the amount of the taxes below the valuation used in the temporary tax bill,
the taxpayer will be entitled to a refund for that overpayment.18 If the assessed value is set higher
than what was used on the temporary tax bill, the tax commissioner will send out a final tax bill
for the additional amounts owed.19 Both temporary tax bills and final tax bills carry the same
penalty and interest burdens of regular tax bills.20
3.
A.

TAX LIENS
Late Payment Notices and Issuance of a Fiere Facias, or "Fi Fa"

After the last day for the payment of taxes has passed, the tax collector or tax commissioner
must notify the taxpayer in writing of the fact that the taxes have not been paid and that, unless
paid, an execution shall be issued.21 Thirty days after that notice is sent, if payment of the taxes
has still not been made, the tax commissioner may issue an execution for the collection the taxes
including any accrued penalty, interest, or collection costs due to the state.22 The execution (or
“fi fa”) is directed to “all and singular sheriffs of this state or to the commissioner or his
authorized representatives and shall command them to levy upon the goods, chattels, lands, and
tenements of the taxpayer, provided that the commissioner may transmit such executions
electronically.”23
Tax fi fas are recorded in the general execution or lien docket of the county, and remain
collectable for seven years24 unless the fi fa is for an amount less than $5.25 If that is the case, the
fi fa remains collectable for only one year.26
Prior to July 1, 2016, the general rule was that tax fi fas bore interest at a rate of one percent
per month and there was a one-time 10% penalty added to taxes when they became 90 days
delinquent. However, during the 2016 legislative session, inadvertent changes to the applicable
legislation changed this scheme dramatically. Now, tax liens accrue interest at an annual rate
equal to the bank prime loan rate as posted by the Board of Governors of the Federal Reserve
System in statistical release H. 15 or any publication that may supersede it, plus 3 percent, to
accrue monthly.27 This annual interest rate is be determined for each calendar year based on the
18
19
20
21
22
23
24
25
26
27

O.C.G.A. § 48-5-311(e)(6)(D)(iii)(II).
O.C.G.A. § 48-5-311(e)(6)(D)(iii)(III).
Id.
O.C.G.A. § 48-3-3(c).
O.C.G.A. § 48-3-1.
Id.
O.C.G.A. § 48-3-21.
O.C.G.A. § 48-3-21.1.
O.C.G.A. § 48-3-21.1.
O.C.G.A. § 48-2-40.
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first weekly posting of statistical release H. 15 on or after January 1 of each calendar year. 28
This means that each calendar year of a tax lien’s life can, and likely will, bear a different
interest rate.
July 1, 2016 also ushered in a new system for calculating penalties on tax liens. Now, instead
of a one-time penalty of 10% of the delinquent taxes being imposed at 90 days delinquent, 4
individual penalties of 5% every 120 days the taxes remain delinquent, for a total of a 20%
penalty imposed after the taxes have been delinquent for 480 days.29
B.

Transfer of Tax Fi Fas to a Third Party

Whenever any person other than the person against whom a fi fa offers to tender payment on
a fi fa, the tax commissioner may transfer (or assign) the fi fa to the party volunteering
payment.30 However, under no circumstances is the tax commissioner required to accept
payment from a third party or transfer the fi fa to them. Instead, it is a matter of discretion by the
tax commissioner.31 If the fi fa is transferred, the transferee has the same rights to enforce the fi
fa and the same priority of payment as did the tax commissioner provided that the transferee
record the fi fa. The transferee must, within 30 days of the transfer, have the assignment of the fi
fa entered on the general execution or lien docket of the superior court of the county in which the
fi fa was issued. If the transfer of the fi fa is not entered, the transferee risks losing its lien upon
property to any bona fide purchaser who took in good faith, so long as they paid a valuable
consideration for the property before the entry of the transfer and without notice of the existence
of the fi fa.32
Within 60 days following the transfer, the transferee must send out notice to the delinquent
taxpayer of the transfer of the tax execution by first-class mail.33 The notice must provide the
name, mailing address, and telephone number for the transferee's business office; the amount
necessary to satisfy such execution; and any other information as deemed appropriate by the
transferee.34 In the event that the 60 day notice is returned undelivered, the transferee is required
to perform due diligence in an effort to obtain the delinquent taxpayer's correct address or any
new owner's correct address and resend the notice by first-class mail.35 Thereafter, the transferee
has a continuing annual notice requirement as well. Until the execution is paid in full or satisfied,
on or before November 15 of each year, the transferee must send notice by regular mail to the
delinquent taxpayer and the record owner of the property advising that the tax execution is still
outstanding.36
A transferred fi fa bears interest from the date of transfer just as fi fas held by the tax
commissioner do, that interest amount being accrued upon the amount paid by the transferee to
28
29
30
31
32
33
34
35
36

Id.
O.C.G.A. § 48-2-44.
O.C.G.A. § 48-3-19.
O.C.G.A. § 48-3-19(b)(1).
Id.
O.C.G.A. § 48-3-19(c)(1).
O.C.G.A. § 48-3-19(c)(1).
O.C.G.A. § 48-3-19(c)(2).
O.C.G.A. § 48-3-19(f).
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the tax collector.37 In addition, the transferee may charge and collect recording fees actually
expended in recording the transferred execution on the general execution docket of any county in
which the transfer is recorded.
The transferee cannot advertise and sell property under a tax execution; that is a matter which
is left solely to a statutorily-appointed levying officer.38 Rather, the transferee can only force a
sale of the property by submitting the execution to the appropriate levying officer – and then not
until 12 months after the date of the transfer or 24 months after the tax giving rise to the
execution was originally due, whichever is earlier.39 Nonetheless, a transferee with multiple
outstanding executions against the same property can submit all the executions it holds so long
as at least one meets the referenced aging requirements.40
4.

THE LEVY AND SALE OF TAX DELINQUENT PROPERTY

There are two types of levies and sales resulting from non-payment of property taxes. The less
frequently employed method is called the tax foreclosure and is also known as a judicial in rem
tax sale. Tax foreclosures will be discussed in their entirety in Section 4(A) below. Thereafter
Section 4(B) will discuss the levy and sale of taxes through a non-judicial tax sale. All subsequent
sections of this paper will deal solely with said non-judicial tax sales.
A.

In Rem Ad Valorem Tax Foreclosures

In 1995 the General Assembly created a process by which local counties and municipalities
can foreclose taxes through judicial means in a manner which is quicker and results in greater
certainty of title than a regular tax sale.41 In order to utilize this procedure, the county must first
pass enacting legislation adopting the tax foreclosure proceeding.42 The tax foreclosure
procedure can only be used by government agencies and not by tax execution transferees.43
Anytime after twelve months from when taxes originally become delinquent, the tax
commissioner or other tax collector may file a petition for a tax foreclosure in the superior court
of the county in the property lies, seeking court permission to sell the property to collect the
delinquent taxes.44 Any interested party may redeem the property from the tax foreclosure prior
to the sale45 by submitting payment to the tax commissioner of the taxes plus any accrued
interest and penalties and the tax commissioner’s collection costs.46 In the event the owner of the
property tenders the redemption, the foreclosure action is dismissed and it is as if no action had
been taken.47 However, if a lien holder redeems the property the action is still dismissed, but the
37
38
39
40
41
42
43
44
45
46
47

O.C.G.A. § 48-3-20 and O.C.G.A. § 48-3-19(d).
O.C.G.A. § 48-3-19(e)(1).
O.C.G.A. § 48-3-19(e)(1).
O.C.G.A. § 48-3-19(e)(2).
O.C.G.A. § 48-4-75, et seq.
O.C.G.A. § 48-4-76.
O.C.G.A. § 48-4-76(c).
O.C.G.A. § 48-4-78(a).
O.C.G.A. § 48-4-80(a).
O.C.G.A. § 48-4-77.
O.C.G.A. § 48-4-80.
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lien holder is given a lien against the property for the redemption amount on an equal priority
level as property taxes.48
The sale of the property shall be advertised and conducted on the date, time, place, and manner
required of sheriffs' sales although it shall not occur earlier than 45 days following the date of
issuance of the order of the court.49 The tax commissioner cries the property out starting with a
minimum bid price comprised of the amount of taxes owed with all accrued interests and penalties,
and the costs incurred by the Tax Commissioner in collecting the taxes, including, but not limited
to the title examination and publication costs.50 If the property is not redeemed prior to the sale, the
sale is conducted at public outcry until it is sold to the highest bidder.51
The sale is final and binding, subject only to the right of the owner of the property to redeem
the property from the sale upon payment into the registry of the superior court of the full amount of
the minimum bid price of the sale within 60 days from the date of the sale.52 If the owner redeems
the property within the 60 days after the sale, the tax commissioner must dismiss the foreclosure
action and refund the purchase price to the successful bidder at the sale.53 If the property is not
redeemed by the owner within the 60 day period, then within 90 days of the date of the sale the tax
commissioner must execute and deliver to the purchaser at the foreclosure a deed for the property,
together with any required real estate transfer tax declaration forms.54 If the foreclosure sale price
exceeds the minimum bid amount at the foreclosure sale, the petitioner must deposit into the
registry of the superior court the surplus to be distributed by the superior court to the interested
parties, as their interests appear and in the order of priority in which their interests exist.55
Upon issuance of the deed from a tax foreclosure, title vests absolutely in the purchaser.
Unlike non-judicial tax sales, there are no open rights of redemption or title marketability issues.
Because the tax foreclosure can vest title absolutely, many bidders will be willing to bid a higher
amount than they would at a regular tax sale, thus covering the tax commissioner’s costs of sale.
B.

Non-Judicial Tax Sales

The conduct of a regular tax sale is technically done in two separate steps: the levy on the fi
fa, or execution, and the sale of the property. Typically a tax commissioner or sheriff will be the
officer conducting the sale and levy. If the fi fa is valid on its face, the sheriff must levy. The
sheriff cannot refuse to levy and sell on the basis that he or she does not believe the fi fa is valid.
This is because the determination of the validity of a fi fa calls for judicial interpretation, and the
sheriff is not a member of the judiciary.56
Once executions have been presented to the levying officer, the levying officer must send out a
variety of pre-sale notices. The levy is also accomplished by making a physical entry on the fi fa
48
49
50
51
52
53
54
55
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Id.
O.C.G.A. § 48-4-81(a).
O.C.G.A. § 48-4-77(2).
O.C.G.A. § 48-4-81(b).
O.C.G.A. § 48-4-81(c).
O.C.G.A. § 48-4-81(c)(1).
O.C.G.A. § 48-4-81(d).
O.C.G.A. § 48-4-81(f).
Vesta Holdings, LLC v. Freeman, 280 Ga. 608, 632 S.E.2d 87 (2006).
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which is the basis of the sale.57 If the levying officer omits this step, a constructive levy is
nonetheless accomplished by physically posting the notice of levy on the subject property.58
If fi fas have been presented to an officer for levy, the levying officer conducts the sale in the
manner of judicial sales.59 The tax sale will be conducted by the levying officer on the first
Tuesday of the month on the courthouse steps, between the hours of 10:00 a.m. to 4:00 p.m. local
time, continuing day to day until the property is sold.60 The sale starts with the levying officer
crying out the notice of the sale, stating the opening bid and soliciting public bids much in the
way of an auction. Just about anyone can bid at the sale including the county itself.61 The only
parties who are prohibited from bidding at the tax sale are the underlying owner,62 and the tax
commissioner and certain of its employees.63 The opening bid is comprised of the amount of the
taxes owed including interest and penalties, plus the levying officer’s costs of sale.
Once a successful bidder is established, the bidder must tender its bid in either cash or
certified funds at the conclusion of the sale.64 If the bidder does not submit its tender at that time,
the levying officer may elect to go after the bidder for the funds bid or re-cry the property for
sale.65 Upon the tax sale bidder’s proper tender of the bid amount, the levying officer must issue
a tax sale deed to the bidder within a reasonable time. However, it is the tax deed holder’s
responsibility to ensure the tax sale deed is properly recorded in the deed index of the county.
5.

DEFECTIVE AND PROBLEMATIC NON-JUDICIAL TAX SALES

Tax foreclosure actions (a/k/a judicial in rem tax sales) are generally immune from most
post-sale attacks. This is because the Superior Court has preemptively ruled that the taxes are
owed, that they are properly levied against the property, and that all necessary notice has been
provided. However by contrast, non-judicial tax sales have no court oversight to ensure
procedures are being followed or that individuals’ due process rights are being protected. As
such, non-judicial tax sales are susceptible to many forms of attack, some are discussed below.
The levying officer holds with its sale powers the ability to rescind the sale within thirty days
and prior to the issuance of the tax sale deed.66 If the levying officer rescinds the sale, it must
return the tax deed purchaser’s full bid amount within five days.67 If the reason for the rescission
is that the sale was inadvertently made in violation of the automatic bankruptcy stay created by
the defendant in fi fa’s filing for bankruptcy protection, the tax deed purchaser is only entitled to
the return of his bid amount.68 However, if the levying officer rescinds the sale because either the
57
58
59
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61
62
63
64
65
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67
68

O.C.G.A. § 9-13-12.
Tharp v. Harpagon Co., 278 Ga. 654, 604 S.E.2d 156, (2004).
O.C.G.A. § 48-4-1.
O.C.G.A. § 9-13-160 through O.C.G.A. § 9-13-162.
O.C.G.A. § 48-4-20.
O.C.G.A. § 48-4-4.
O.C.G.A. § 48-4-23.
O.C.G.A. § 9-13-166.
O.C.G.A. § 9-13-170.
O.C.G.A. § 9-13-172.1.
O.C.G.A. § 9-13-172.1(b).
O.C.G.A. § 9-13-172.1(c).
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sale was not completed according to the statutory requirements, the taxes were paid prior to the
sale, or that the plaintiff in fi fa and defendant in fi fa had agreed prior to the sale to cancel the
sale, then the tax deed purchaser is also entitled to receive interest at the rate of eighteen percent
per annum, calculated daily, as damages.69
After the thirty day window and upon the issuance of the tax deed, the levying officer no
longer has any statutory unilateral right to cancel a sale. Nonetheless, a court of competent
jurisdiction will maintain the authority to do so, but only if is proven that the sale process was
infected with fraud, irregularity, or error to the injury of either party.70 In the event a court sets
aside the tax deed, pre-judgment interest is not generally added to the amount the tax deed
purchaser paid at the sale.71 However, if upon learning of the invalidity of the sale the tax deed
holder made a demand for the return of the funds and the levying officer refuses to return the
money, in the absence of fraud the tax deed holder will be entitled to pre-judgment interest
running from the date of the demand.72
Common Defects Rendering a Non-Judicial Tax Deed Void or Voidable
Non-judicial tax deeds which appear regular on their face are deemed valid and act as prima
facia evidence that the taxes were owed and that the sale was performed according to the
statutory requirements.73 Tax deeds are nonetheless subject to being set aside as are any sales of
real property if there is a defect in the sale of the property. The more common defects in a tax
sale are set out below, although this is certainly not an exhaustive list:
(a)
If the defendant in fi fa has filed for bankruptcy protection, any sale of the defendant’s
property is considered to be in violation of the automatic stay of the bankruptcy proceedings and
is therefore void.74
(b)
“The excessive levy problem”: If the property can be sub-divided and the outstanding
executions can be satisfied by one of the smaller sub-divided parcels, then the subdivision must
take place. If the property is not subdivided, the levy is considered excessive and more property
has been seized than is warranted by the execution.75
(c)
If the levying officer cries or advertises the sale as being the lands of someone who is not
the true owner, the sale will be void.76 The reason for this is that the levying officer cannot sell
more than he has, and to sell the property in the name of a stranger to title would in effect convey
nothing.
(d)
As with any sale of real property, if the legal description in the deed is so vague that the
property cannot be particularly identified, the deed is voidable. However, so long as the tax deed
69
70
71

72
73
74
75
76

O.C.G.A. § 9-13-172.1(d).
O.C.G.A. § 9-13-172.
West v. McBride, 207 Ga. 261, 61 S.E.2d 133 (1950), Canoeside Properties, Inc. v. Livsey, 277 Ga. 425, 589
S.E.2d 116 (2003); Clarence L. Martin, P.C. v. Wallace, 248 Ga.App. 284, 546 S.E.2d 55 (2001).
Harpagon Co., LLC v. Freeman, 281 Ga. 531, 640 S.E.2d 268 (2007).
Livingston v. Hudson, 85 Ga. 835, 838, 12 S.E. 17 (1890).
Edwards v. Heartwood 11, Inc., 264 Ga.App. 354, 590 S.E.2d 734 (2003).
West v. McBride, 207 Ga. 261, 61 S.E.2d 133 (1950).
Canoeside Properties, Inc. v. Livsey, 277 Ga. 425, 589 S.E.2d 116 (2003); Clarence L. Martin, P.C. v. Wallace,
248 Ga.App. 284, 546 S.E.2d 55 (2001).
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provides a key to which the property might be identified (such as a reference to a prior deed with
a complete legal description), the description will suffice.77
(e)
Naturally, if property is sold for non-payment of taxes which were never owed, then that
undermines the very nature of the sale and would thus so infect the proceedings with fraud that
the sale would be void.
(f)
If the levying officer were to improperly levy on the property prior to the sale, the sale
voidable and subject to being set aside.78
A common misperception should be dispelled at this point. The levying officer’s failure to
provide the owner of the property of the tax sale will not render a tax sale void and strip the tax
deed holder of its title.79 Rather, this will merely serve to give the defendant in fi fa a claim of
damages against the levying officer.80 The only exception to this rule is if the defendant in fi fa
can prove that the levying officer and tax deed holder colluded to fraudulently deprive the
defendant in fi fa of notice of the sale.81
6.

POST-SALE ISSUES FOR A NON-JUDICIAL TAX DEED PURCHASER IN THE FIRST YEAR

Upon receiving a non-judicial tax sale deed, the tax deed holder is not the owner of the
property. It has a "defeasible fee interest" in the underlying property. That means that it holds a
title interest in the property, but that the interest is subject to being stripped away (or defeased)
by an interested party’s redemption of the property from the tax sale. For the first year, those
redemption rights are irrevocable and the tax deed holder can take no action to impair them or
otherwise interfere with the owner’s use of the land. However, any time after a year from the tax
sale, the tax deed holder may take affirmative steps to terminate the rights of redemption.
Since rights of redemption in interested parties are irrevocable for the first year, a tax deed
holder’s rights to the property are severely limited with respect to the property. The tax deed
holder cannot enter into possession of the property and to do so would result in a trespass. In
tandem with that, the tax deed holder cannot evict tenants or squatters from the property. Any
such action would be deemed an interference with interested parties’ rights to the property
without first terminating their right to redeem. However, the upside to this bar to possession is
that because of the prohibition against entry onto the property, most municipalities agree that the
tax deed holder cannot be compelled to enter the property to bring it into code compliance until
such time that the rights to redeem are foreclosed.
Even though prior to the termination of equitable rights of redemption the tax deed holder’s
title and rights to the property are severely limited, the tax deed holder is nonetheless saddled with
several obligations with respect to the land. It is responsible for any and all dues and assessments
77
78
79
80
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GE Capital Mortg. Services, Inc. v. Clack, 271 Ga. 82, 515 S.E.2d 619 (1999).
Powers v. CDSaxton Properties, LLC, 285 Ga. 303, 676 S.E.2d 186 (2009).
Harper v. Foxworthy, Inc.,254 Ga.App. 495, 562 S.E.2d 736, (2002).
GE Capital Mortg. Services, Inc. v. Clack, 271 Ga. 82, 515 S.E.2d 619 (1999). However, note should be made
here that many recent opinions on the scope of sovereign immunity claims made by subdivisions or departments
of the State have called into real question the ability to successfully pursue claims for damages against a levying
officer.
GE Capital Mortg. Services, Inc. v. Clack, 271 Ga. 82, 515 S.E.2d 619 (1999).
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from the subdivision’s homeowners’ association which properly accrue after the date of the tax
sale.82 Additionally, the Georgia Supreme Court in National Tax Funding v. Harpagon,83 noted
that a tax deed delivers to the tax deed holder a “taxable fee,” which therefore makes the tax deed
holder responsible for any property taxes which accrue after the tax sale.
7.

SURPLUS FUNDS GENERATED BY THE TAX SALE

As mentioned previously, the bidding at a non-judicial tax sale starts off with an opening bid
that is calculated by the levying officer which includes the base amount of the taxes, accrued
interest and penalties, and the levying officer’s costs of running the sale. After the opening bid is
announced, bids are made auction-style with bidding continuing until the highest bidder out-bids
all others on the courthouse steps. Any amounts collected by the levying officer which are in
excess of the opening bid are deemed “surplus funds.” After the tax sale has been concluded and
the levying officer has collected the bid amount from the tax deed purchaser, the levying officer
pays out the amount necessary to satisfy the tax executions which were the subject of the tax
sale. The levying officer holds the surplus funds as a fiduciary until such time that they are
claimed by an eligible party.84
Within thirty days after the tax sale the levying officer must send out notices to anyone with
a record interest in the subject property.85 The notice may be sent by first class mail, and must
contain the following information: a description of the land sold, the date of the sale, the name
and address of the tax deed purchaser, the sale price, and the amount of the surplus retained by
the levying officer.86 The notice shall alert all the recipients that they may apply to take down the
surplus funds as their interests may appear and in the priority in which their liens exist.
Any party with a record interest in the property at the time of the tax sale may apply to take
down the surplus funds. However, the funds can only be paid out in accordance with rules of
priority.87 The amount of paperwork a surplus fund applicant must fill out varies greatly among
the different counties within Georgia, so any prospective applicant should contact the levying
officer to determine the procedures for submitting an application in that jurisdiction.
Any party may assign their rights to take down the surplus funds to a third party as a matter
of contract. It was once believed by some that the execution of a deed by the defendant in fi fa
would release the defendant in fi fa’s claim to the surplus funds to the grantee in the deed.
However, the Georgia Court of Appeals has rejected that contention.88 Rather, a deed to property
which is sold at a tax sale executed by the defendant in fi fa will only transfer his or her interest
in the underlying property – namely the right to redeem the property from the tax sale. The Court
hinted that the assignment of rights to the surplus funds may be accomplished by a specific
recital in the deed releasing the rights to the surplus funds, but that the preferred mechanism
82
83
84
85
86
87
88

Croft v. Fairfield Plantation Property Owners Ass'n, Inc., 276 Ga.App. 311, 623 S.E.2d 531 (2005).
National Tax Funding, L.P. v. Harpagon Company, LLC., 277 Ga. 41, 586 S.E.2d 235 (2003).
Scott v. Vesta Holdings, I, LLC, 275 Ga.App. 196, 620 S.E.2d 447 (2005).
O.C.G.A. § 48-4-5(a).
Id.
Id.
Georgia Lien Services, Inc. v. Barrett, 272 Ga.App. 656, 613 S.E.2d 180 (2005). See in comparison, Barrett v.
Marathon Inv. Corp., 268 Ga.App. 196, 601 S.E.2d 516 (2004).
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would be by a separate assignment.89 However, that was not the specific question before the
court and therefore is not the rule of the case.
The redeeming party must make its claim to the surplus within five years from the date of the
tax sale. At the end of the five year term the levying officer must turn any unclaimed surplus
funds over to the Department of Revenue, unless there is an interpleader action or claim to the
fund pending.90 Failure to act within the five years will thereafter require the filing of an
interpleader action against the Department of Revenue.91
Occasionally the levying officer may have competing claims for the surplus funds or the title
to the property is in such disarray that the officer cannot reasonably ascertain to whom the surplus
funds should be paid. In such instances, the levying officer can interplead the surplus funds into
the registry of the superior court in the county wherein the property lies.92 This action permits
competing claimants to argue their entitlement to the funds to the court, which will then make a
legal determination as to the entitlement to the funds and instruct the clerk of court to pay out the
funds to the appropriate parties. The levying officer can deduct its costs and attorneys’ fees
associated with the interpleader action from the surplus funds.93
If the levying officer, either through inaction or willful refusal does not disburse surplus funds
in a timely manner after a proper party has applied for the funds’ disbursal, an applicant may seek
to have the levying officer judicially compelled to disburse the funds. This is an action brought in
the superior court of the county in which the levying officer operates and is commonly called a
money rule action.94 In the event the applicant properly made the demand to the levying officer
for the release of the surplus funds, and no good cause can be shown for the court’s refusal, the
court must award twenty percent per annum in interest on the funds as damages against the levying
officer.95 In certain circumstances, a court may even award attorneys’ fees and costs associated
with bringing a money rule action.96
8.

RIGHTS OF REDEMPTION FOLLOWING TAX SALES

A tax deed holder holds title to property subject to any interested parties’ right to redeem the
property from the tax sale. Only unless and until the equitable rights of the defendant in fi fa and
all other parties with an interest in the property to redeem the property from the tax sale have been
terminated will the tax deed holder then have fee simple title. The defendant in fi fa or delinquent
taxpayer is not the only party who may come forward and redeem the property from a tax sale. In
addition to the defendant in fi fa, any party with an interest in the property can redeem.97 This may
include holders of other tax liens which were not part of the original levy, a mortgage holder,
unsecured creditors of the defendant in fi fa, to name a few. A party is still entitled to redeem even
89
90
91
92
93
94
95
96
97

Id.
O.C.G.A. § 48-4-5(c).
Id.
Id.
Id.
O.C.G.A. § 15-13-1, et seq.
O.C.G.A. § 15-13-3(a); Scott v. Vesta Holdings, I, LLC, 275 Ga.App. 196, 620 S.E.2d 447 (2005).
Barrett v. Marathon Inv. Corp., 268 Ga.App. 196, 601 S.E.2d 516 (2004).
O.C.G.A. § 48-4-40.
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if their interest is acquired after the tax sale.98 Also, an heir or heirs of the defendant in fi fa may
come forward to redeem, either individually or together, and if done individually the redeeming
party is deemed to have done so on behalf of its other co-tenants.99
Holders of additional tax executions which were not the basis of the tax sale also have a right
to redeem. However, if a person submits some but not all of the executions they hold for levy at
a tax sale, they must choose to either satisfy their remaining executions out of the excess funds or
redeem the property from the tax sale.100 A tax execution transferee can no longer assert its liens
by attempting to sell the remaining executions at successive tax sales.101 To allow otherwise
could potentially subject a property to an endless stream of tax sales.
If a person qualified to redeem the property approaches the tax deed holder to redeem the
property from the tax sale, the holder must permit the redemption if the rights to redeem have not
already been terminated.102 A tax deed holder may not obstruct a party’s rightful exercise of their
statutory right to redeem the property and to do so may put him at risk of significant liability.
Upon request the tax deed holder must provide the amount necessary to redeem the property
from the tax sale. There is no statutory time limit requiring that the tax deed holder issue the
redemption calculation within a certain time period; nor is there a case directly on that point.
However, inordinate delays may expose the tax deed holder to a claim that they are thwarting the
redeeming party’s equitable redemption rights.
If a tax deed holder has refused or failed to provide a redemption payoff, the redeeming party
may desire to tender an estimated redemption to the tax deed holder to preserve its claim to
redeem the property from sale. In fact, it is a pre-requisite to tender the estimated redemption
amount prior to filing a lawsuit to challenge the tax deed holder’s title to the property.103 That
tender must be made prior to the institution of litigation and must be a continuous tender, unless
the tender has been waived by the tax deed holder.104
Two statutory exceptions and one case law exception to this pre-litigation tender rule exist.
The statutory exceptions are when it is plain that the taxes upon which the tax sale were based
were never in fact owed and when no notice of the foreclosure of the right of redemption has
been given under O.C.G.A. § 48-4-40, et seq.105 Georgia courts have recognized a third
exception to this rule when the party attempting to redeem can prove that the redemption tender

98
99

100
101
102

103
104
105

Leathers v. McClain, 255 Ga. 378, 338 S.E.2d 666 (1986).
Andrews v. Walden, 208 Ga. 340, 66 S.E.2d 801 (1951); Miles v. Blanton, 211 Ga. 754, 88 S.E.2d 273 (1955);
see also, Bank of Tupelo v. Collier, 191 Ga. 852, 14 S.E.2d 59 (1941); Johnson v. Washington, 152 Ga. 635, 110
S.E. 889 (1922).
National Tax Funding, L.P. v. Harpagon Company, LLC., 277 Ga. 41, 586 S.E.2d 235 (2003).
DRST Holdings, Ltd. v. AGIO Corp., 282 Ga. 903, 655 S.E.2d 586 (2008).
If the tax deed holder has encumbered her interest in the tax deed with a security deed, the redemption should be
directed to the holder of that security deed. See, Community Renewal and Redemption, LLC v. Nix, 288 Ga. 439,
704 S.E.2d 759 (2011); citing, Herrington v. Old South Investment Co., 222 Ga. 428, 150 S.E.2d 623 (1966).
O.C.G.A. § 48-4-47.
Durham v. Crawford, 196 Ga. 381, 26 S.E.2d 778 (1943); Machen v. Wolande Management Group, Inc., 271
Ga. 163, 517 S.E.2d 58 (1999).
Id.
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would have been refused by the tax deed holder.106
A.

Calculation of Redemption Premium

The statute governing the method of calculating the amount necessary to redeem a tax deed
has been overhauled by the General Assembly several times over the years. This paper addresses
the amounts necessary to redeem tax deeds issued between July 1, 2002 and the Spring of 2019.
A tax deed specialist should be contacted with any questions related to redeeming a tax deed
issued prior to July 1, 2002.
For tax sales conducted between July 1, 2002 and June 30, 2016, tax deed holders are entitled
to take as a base the principal amount it paid for the property at the sale and add to it any postsale taxes or special assessments it has paid on the property.107 On that principal amount it can
charge a twenty percent premium for the first year or fraction of a year that has elapsed since the
tax sale date.108 If the property remains unredeemed after the first year, an additional ten percent
premium can be added for each year or fraction of a year that elapses between then and the time
the redemption amount is actually paid.109 If a redeeming party pays the redemption amount
more than thirty days after the notice to foreclose the right of redemption has been given, a tax
deed holder can add to the costs of sheriff service and publication service to the amount
necessary to redeem.110
For a tax deed resulting from a tax sale performed on or after July 1, 2016, a tax deed holder
is entitled to include certain sums paid to homeowners associations, condominium associations,
and property owner associations.111 These amounts are in addition to the amounts described in
the preceding paragraph.
It should be emphasized that this statute is very strictly construed and any fees added to the
redemption amount other than those expressly authorized by statute are forbidden. Attorneys’
fees for conducting the notice of the foreclosure of the right of redemption are not recoverable.
Also forbidden are costs of clean up of the property, a fee for preparation of the redemption quit
claim deed, etc.
B.

Issuance and Form of Redemption Quit Claim Deed

Upon tender of the proper redemption amount by the redeeming party, it is the tax deed
holder’s duty to issue and execute the redemption quit claim deed112 within seven days.113
However, if the redeeming party tenders the redemption amount in certified funds and presents a
redemption quit claim deed to tax deed holder and brings a notary and unofficial witness to
witness the execution of the redemption quit claim deed, the tax deed holder must execute the
106
107
108
109
110
111
112
113

B-X Corp. v. Jeter, 210 Ga. 250, 78 S.E.2d 790 (1953).
O.C.G.A. § 48-4-42(a)(1) – (2).
O.C.G.A. § 48-4-42(a)(3).
Id.
O.C.G.A. § 48-4-42(b)
O.C.G.A. § 48-4-42(c).
O.C.G.A. § 48-4-44(a).
O.C.G.A. § 48-4-44(d).
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redemption quit claim deed on the spot.114
The redemption quit claim deed differs in its form from a regular quit claim deed in a number
of ways and must contain specific recitals. First, it is important to note that the effect of a tax sale
redemption is not to transfer title into the redeeming party. Rather, it is to put title back as it
existed prior to the tax sale – as if the tax sale never happened.115 Therefore, the grantee on a
redemption quit claim deed is not necessarily the redeeming party, but the defendant in fi fa.
This is true even if the defendant in fi fa no longer holds an interest in the subject property.
Principles of merger, however, would allow the title from the redemption quit claim deed to pass
to the third party from the defendant in fi fa without a subsequent conveyance being necessary.
Additionally, the redemption quit claim deed should recite who the redeeming party is and the
amount that the party paid for the redemption.116
It is the tax deed holder’s responsibility to record the redemption quit claim deed for the
redeeming party.117 The tax deed holder must present the deed for recording to the clerk of
superior court of the county in which the property lies within ten days of being presented with
the amount necessary to redeem the property.118 The tax deed holder must bear the cost of
recording the deed with the clerk’s office and must return the deed to the redeeming party upon
its recording in the county land records.119
C.

Effect of Redemption and the Creation of a Superlien

Once a party entitled to redeem a property from a tax sale has tendered the redemption
amount and the tax deed holder has issued and recorded the redemption quit claim deed, the tax
sale and resulting tax sale deed are considered a nullity.120 The redemption quit claim deed has
put title back into the defendant in fi fa, subject to all outstanding liens at the time of the sale. A
defendant in fi fa cannot, however obtain any greater title than it already had at the time of the
tax sale by virtue of redeeming the property from the sale.121
If the property is redeemed by a creditor of the defendant in fi fa who is a creditor at the time
of redemption122, the title to the property reverts to the defendant in fi fa. However, the
redeeming creditor receives a “superlien” against the property.123 This means that the superlien
shall have a first priority position over all other liens including liens for mortgages, etc.124 and
may be enforced through a judicial foreclosure action.125 The redemption deed itself is the only
evidence of the existence of a superlien and closing attorneys are advised to confirm the status of

114
115
116
117
118
119
120
121
122
123
124
125

O.C.G.A. § 48-4-44(c).
O.C.G.A. § 48-4-43.
O.C.G.A. § 48-4-44(a) (1)-(2).
O.C.G.A. § 48-4-44(e).
Id.
Id.
O.C.G.A. § 48-4-43.
Elrod v. Owensboro Wagon Co., 128 Ga. 361, 57 S.E. 712 (1907).
DRST Holdings, Ltd. v. Brown, 290 Ga. 317, 720 S.E.2d 626 (2012).
O.C.G.A. § 48-4-43, O.C.G.A. § 48-4-41.
National Tax Funding, L.P. v. Harpagon Company, LLC, 277 Ga. 41, 586 S.E.2d 235 (2003).
Id.
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any claimed lien prior to closing a transaction involving a redeemed tax deed.
9.

FORECLOSING THE RIGHTS OF REDEMPTION

As mentioned previously, a tax deed confers a defeasible interest in the property. That is, the
tax deed holder is the holder of title to the property, subject to divestment by any interested
party's exercise of his or her equitable right to redeem the property from the tax sale. If the tax
deed purchaser wants to convert its defeasible fee into fee simple title, it must take steps to
terminate the rights of parties to redeem the property from the tax sale. The Georgia General
Assembly has created by statute two methods by which a tax deed holder may terminate
redemption rights and each method will be discussed in greater detail below. However, it is
important to know that both require affirmative action by the tax deed holder. Since July 1, 1989,
a tax deed can no longer convert into fee simple title by mere passage of time.126 There currently
exists no statute or case which obligates a tax deed holder to attempt to cut off the right of
redemption. Unless and until the tax deed holder completes one of the two methods to terminate
the right of redemption, those rights remain open indefinitely under all non-judicial tax deeds
issued since July 1, 1989.
A.

Procedure to Foreclose the Equitable Right of Redemption

The first of the two methods to terminate a defendant in fi fa, or any other party’s, right to
redeem a property from a tax sale is an extra-judicial procedure called the foreclosure of the
equitable right of redemption. This is more commonly referred to as the barment proceeding. A
barment proceeding involves sending out statutory notices to a class of individuals or entities
alerting them that they may have a right to redeem the property from the tax sale, and that the
right will be terminated if they do not exercise that right within a certain period of time. The
barment process is likely the more common method employed by tax deed purchasers to
terminate redemption rights as it can be employed as soon as a year after the tax sale.127
The notices of the barment must be served upon the defendant in fi fa, the current record title
holder of the property (who may or may not be the defendant shown on the underlying fi fa that
was the basis of the tax sale), the occupant of the property, and any other parties having a record
interest in the subject property.128 Any heirs of a deceased landowner are entitled to receipt of
notice of the barment proceeding as well. This necessarily requires that the tax deed holder
conduct a thorough examination of the public records maintained by the county in which the land
lies. Anyone and everyone who has a recorded interest in the subject property has a right to be
served notice of the barment proceeding. If no notice of the barment was sent to a party with a
recorded interest, the barment will be ineffective as to the party who was not sent notice.
Once the tax deed holder has identified the parties entitled to receive notice of the
redemption and has prepared the notices, it must serve those notices in a very specific manner.
126

127
128

Moultrie v. Wright, 266 Ga. 30, 464 S.E.2d 194 (1995); Patterson v. Florida Realty & Finance Corp., 212 Ga.
440, 93 S.E.2d 571 (1956); Community Renewal and Redemption, LLC v. Nix, 279 Ga. 840, 621 S.E.2d 722
(2005).
O.C.G.A. § 48-4-45.
Id.
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All entities and individuals residing within the county in which the property lies must be served
by personal service by the sheriff.129 All entities and individuals who reside outside the county
must be sent the notice by certified mail or statutory overnight mail.130 These notices must be
sent out provided that an address for service is reasonably ascertainable.131 Additionally, the
notice must be published in the legal organ of the county in which the property lies for four
consecutive weeks any time within the six months proceeding the barment expiration date,
provided that the sale occurred after July 1, 1989.132 No party who claims an interest in the
property that does not appear of record is entitled to receive notice of the barment,133 therefore,
they receive their notice through publication in the legal organ.
As part of sending out the statutory notices to the parties entitled to receive the barment
notices, the tax deed holder must perform some basic steps to locate the parties entitled to notice.
This is perhaps the part of the barment proceeding that is most fraught with peril for the tax deed
holder. Nowhere does the law require the party entitled to notice of the barment proceeding
actually and physically receive the notice. However, the extinguishment of rights in real property
is governed by the due process clauses of the state and federal constitutions.134 It is the barment,
not the tax sale, that is considered to be the final taking of the property. Thus, due process kicks
in at the barment stage rather than at the tax sale. Therefore, a tax deed holder must be careful
not to infringe on a person’s right to receive due process notice regarding that their rights to
property. Accordingly, the courts require that the tax deed holder perform “reasonable diligence”
in its effort to locate the parties entitled to notice of the barment proceeding.135
There are few judicial interpretations of what is "reasonable diligence" for a tax deed holder
when attempting to locate people to serve with the barment notice. Of course, many would argue
that this obligation by the tax deed holder should be balanced by the corresponding duty of the
taxpayer/property owner to provide their accurate contact information to the county tax
commissioner. According to the Hamilton v. Renewed Hope, Inc. case merely looking at the
records of the county tax commissioner and the deed records alone is not enough.136 In that case,
the defendant in fi fa was listed in the local phone book which the court determined was included
in the minimal effort a tax deed holder must undertake to locate the parties. What further efforts
may be required by the Georgia Courts is a matter which will have to be clarified in later
opinions. For now, the tax deed purchaser should take steps (and document those steps) to find
parties in the event of a subsequent challenge on the sufficiency of service of its barment notices.
Once the tax deed holder has sent out all the statutory barment notices, she waits for the
barment expiration date to pass. She must make herself available for and diligently respond to
any requests for redemption payoff figures and for the receipt of the redemption tender. If a party
properly tenders the redemption payoff, it is the tax deed purchaser’s responsibility to execute
129
130
131
132
133
134
135
136

O.C.G.A. § 48-4-45(a)(1).
O.C.G.A. § 48-4-45(a)(2).
Funderburke v. Kellet, 257 Ga. 822, 364 S.E.2d 845 (1988); Mennonite Board of Missions v. Adams, 462 U.S.
791, 103 S.Ct. 2706 (1983).
O.C.G.A. § 48-4-45(a)(3).
O.C.G.A. § 48-4-45(b).
Mennonite Board of Missions v. Adams, 462 U.S. 791, 103 S.Ct. 2706, 77 L.Ed.2d 180 (1983).
Hamilton v. Renewed Hope, Inc., 277 Ga. 465, 589 S.E.2d 81 (2003).
Hamilton v. Renewed Hope, Inc., 277 Ga. 465, 589 S.E.2d 81 (2003).
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the redemption quit claim deed, as discussed previously in this paper. If however, the barment
expiration date passes and no party has come forward to redeem, the right to redeem has been
properly foreclosed.
B.

Ripening By Prescription

The second form by which a tax deed holder may terminate a party’s right to redeem a
property from a tax sale is by taking steps to ripen its title by prescription (i.e., entering onto the
property and adversely possesses it for a term of years).137 Having done this, the tax deed
holder’s title is deemed to have “ripened” from a defeasible fee into fee simple title. The
underlying theory to this method of terminating redemption rights is that if the tax deed holder’s
possession of the property is uninterrupted during that period, interested parties are deemed to
have acquiesced to the tax deed purchaser’s dominion and control of the property to the extent
that it thereby allows the tax deed purchaser’s defeasible fee to ripen into clear title.138
Since the revision of O.C.G.A. § 48-4-48 in 1989, tax deeds can no longer ripen into fee
simple title by mere passage of time.139 The tax deed purchaser must actually enter into
possession of the property and meet all the requirements of adverse possession as defined by the
Georgia Code. This means that the possession of the tax deed holder must be public, continuous,
exclusive, uninterrupted, and peaceable; and under a claim of right.140
The time required of adverse possession for a tax deed to ripen in fee simple title is dictated
by O.C.G.A. § 48-4-48. That statute gives various requirements depending upon when the tax
sale was performed. Tax deeds resulting from tax sales conducted prior to July 1, 1989 require
seven years adverse possession by the tax deed holder before her title can ripen by
prescription.141 That time period runs from the date of the execution of the tax deed. Tax deeds
resulting from sales from July 1, 1989 to June 30, 1996 shall require four years of adverse
possession running from the date of the execution of the tax deed.142 Finally, all tax deeds
executed after July 1, 1996 shall still require four years of adverse possession, but that time shall
run from the date the tax deed was recorded in the county real estate records.143
When a tax deed holder is in possession of the property and an interested party wishes to
exercise its right to redeem within the four year period, it must do so.144 Merely asserting that the
137
138

139

140
141
142
143
144

O.C.G.A. § 48-4-48.
In a peculiar decision, the Georgia Supreme Court held that a tax deed holder who had encumbered her interest
in a tax deed by a security deed could not, as a matter of law, obtain title by prescription. See, Nix v. 230 Kirkwood
Homes, LLC, 300 Ga. 91, 793 S.E.2d 402 (2016).
Moultrie v. Wright, 266 Ga. 30, 464 S.E.2d 194 (1995); Community Renewal and Redemption, LLC v. Nix, 279
Ga. 840, 621 S.E.2d 722 (2005), but see also, B-X Corp. v. Hickory Hill 1185, LLC, 285 Ga. 5, 673 S.E.2d 205
(2009) (holding that those tax deeds under the previous statutory scheme which had not yet ripened by passage
of time by the time of the enactment of the 1989 revisions to O.C.G.A. § 48-4-48 are impacted by this revision,
thereby making those tax deeds entered into between 1982 and 1989 subject to the same prescriptive
requirement).
O.C.G.A. § 44-5-161(a)(3)-(4).
O.C.G.A. § 48-4-48(a).
O.C.G.A. § 48-4-48(b).
Id.
Blizzard v. Moniz, 271 Ga. 50, 518 S.E.2d 407 (1999).
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party holds the equitable right of redemption is not enough.145 This is because redemption is
considered a self-help remedy and failure to exercise it will result in the remedy’s foreclosure.146
C.

State of Title upon Foreclosure of the Equitable Right of Redemption

Once the tax deed holder has successfully completed one of the two previously described
methods to cut off interested parties’ rights to redeem the property from the tax sale, the tax deed
holder should record an affidavit in the deed records to put the world on notice that the barment
or adverse possession process has been completed. This is especially true if the tax deed holder
does not plan to immediately file a quiet title action. Filing such an affidavit is not a legal
requirement found in any statute. However, the Georgia Supreme Court has determined that
failure to record such an affidavit would not bar a later redemption attempt from future bona fide
purchasers of the property who took their interest without notice that the right to redeem had
been foreclosed.147
But what is the status of the tax deed holder’s title to the property at this point? Georgia law
says the tax deed holder is the fee simple owner of the property, upon completion of either of
those statutory methods, subject only to any easements, right of ways, covenants and restrictions
of record, and any claims which accrued after the tax sale. However, practically speaking, no
title insurance company in the state will issue an owner’s or lender’s title insurance policy on the
property. Therefore, while under the law, the tax deed holder may have fee simple title, it does
not have insurable title. As most real estate transactions involve a lender’s or owner’s title
policy, or both, insurable title for most practical purposes means marketable title. Furthermore,
the form Purchase and Sale Agreement issued by the Georgia Association of Realtors defines
marketable title as being title for which an owner’s title policy can be issued with only the
standard exceptions.
To obtain insurable title most title companies will require a tax deed holder undertake a suit
to quiet title in order to obtain a judicial confirmation of its title. A real estate litigation attorney
with experience in tax deed matters should be consulted in connection with filing such an action.
As quiet title actions take additional time and resources, a tax deed holder who wishes to sell the
property should carefully consider her obligations under the contract in regards to what kind of
title she must deliver to the buyer. Similarly, a buyer must be aware of what kind of title it wants
the seller to deliver if buying property which was previously sold at a tax sale. If the contract
calls only for fee simple title, the seller may deliver title to the buyer, but the buyer may still be
unable to obtain an owner's title policy at closing, or worse, their lender will refuse financing if a
lender’s policy is unavailable.
The underwriting guidelines for insuring properties coming out of non-judicial tax sales will
vary and are currently in a state of flux. Closing attorneys being asked to issue title policies on
these properties are advised to confirm their title company’s current rules. Some will require
certain forms of quiet title actions over others (i.e., conventional quiet title under O.C.G.A. §§
23-3-40, et seq. v. quiet title against all the world under O.C.G.A. §§ 23-3-60, et seq.), while
others may require reviewing the actual case file or service records to ensure all parties received
145
146
147

Machen v. Wolande Management Group, Inc., 271 Ga. 163, 517 S.E.2d 58 (1999).
Forrester v. Lowe, 192 Ga. 469, 15 S.E.2d 719 (1941).
Washington v. McKibbon Hotel Group, Inc., 284 Ga. 262, 664 S.E.2d 201 (2008).
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proper notice.

19

11:45 WHY ARE THERE SO MANY MISERABLE 			
		 ATTORNEYS?
		 Kent E. Altom, The Gilroy Firm, Atlanta

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
782 of 808

“Why Are There So Many Miserable Attorneys?”
Kent E. Altom
41st Real Property Law Institute
Amelia Island, FL
May 11, 2019

Why Are There So Many Miserable Attorneys?
The Short Answer May Be…We Are Making Each Other Miserable.
By the Way We…Treat One Another
And By the Way We…
Talk About Our Profession
Allow Others to Characterize Us
Allow Our Clients to Dictate How We Provide Our Service
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Why Are There So Many Miserable Attorneys?
Attorneys Live in Two Worlds:
Our Clients…
Revere Us When They Need Us
and Revile Us When They Don’t.

Why Are There So Many Miserable Attorneys?
Our clients expect us to “win.” However, in reality, we have little control over
the outcome. Plus, if one of us “wins,” another one of us must necessarily
“lose.”
Although rationally, we know it’s our clients’ case, problem, and “life, liberty,
and property” at stake, it’s human nature to empathize, which can lead to
making our clients’ case our case, and even our clients’ problem our problem.
This is especially true because we have been hired to provide solutions to our
clients’ problems.
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Who’s in the Audience?
Newer Attorneys: The Naive Enthusiasts
Marked by their naïveté and enthusiasm.
There's Gotta Be More!
"There's gotta be more, and I'm gonna get it."
“I am young and I am inexperienced...”
Jake Tyler Brigance, A Time to Kill (1996)

Who’s in the Audience?
Mid-Career Attorneys: The Weary Doubters
Marked by their morose outlook and excessive questioning.
There's Gotta Be More?
"There's gotta be more, right? But I'm not finding it.“
Jake Tyler Brigance: ”I can't be you, Lucian.”
Lucien Wilbanks: ”Don't be me, Jake. Be better than me.“
A Time to Kill (1996)
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Who’s in the Audience?
Experienced Attorneys: The Resigned Pessimists
Marked by their resignation and cynicism.
There's Gotta Be More.
"There's gotta be more. Good luck finding it.”
“We're going to lose this case, Carl Lee.
There are no more points of law to argue here…”
Jake Tyler Brigance, A Time to Kill (1996)

What Can an Attorney Do
To Avoid Being Miserable?
1.) KNOW Yourself.
2.) RESIST the Temptation to Be Nasty.
3.) REMEMBER Hard Work Doesn't Guarantee Success;
It Only Improves the Odds.
4.) REALIZE Most Good Things in Life Happen
Approximately 18 Months After You Think They Should Have.
5.) BE the Professional You Aspire to Become.
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KNOW
Yourself.
Self-confidence vs. Self-awareness
Strengths & Weaknesses
Trust the experience that got you here.
Be willing to take on new challenges.
Prestige vs. Autonomy
Always set your own standards.
Always look within.

RESIST
the Temptation to Be Nasty.
Decide now before the heat of the battle
what lines you will not cross.
Cut others some slack.
Be willing to help others.
Be willing to ask others for help.
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REMEMBER
Hard Work Doesn't Guarantee Success;
It Improves the Odds.
"The only place success comes before work is in the dictionary."
--Vidal Sassoon
Do your best whatever the task and don't cut corners.
Be responsible for what is entrusted to you.
Learn from your mistakes.
In a world of Thinkers and Doers, Be Something Better.

REALIZE
Most Good Things in Life Happen Approximately
18 Months After You Think They Should Have.
Are you going to spend your life
trying to fit it into your prescribed timetable?
OR
Are you going to live your life
knowing that a lot of really good things
are going to come your way?
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BE
the Professional You Aspire to Become.
Guard your character.
Develop a professional identity all your own.
Work hard and work smart.
The more engaged you are, the more rewarding your career will be.
Everyone loses their edge from time to time:
When things are too routine or when things change too rapidly.
If you feel you are losing your edge, fight to get it back.
A career path is not always linear.

Final Thought
“…You’re an attorney. Be proud.
Your job is to find justice no matter how well
she may hide herself from you.
So you go [out] there and you do your job.”
--Lucien Wilbanks, A Time to Kill (1996)
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“Why Are There So Many Miserable Attorneys?”
Kent E. Altom
The Gilroy Firm
Alpharetta, GA
kent.altom@gilroyfirm.com
© 2019 Kent E. Altom, Esq.
All rights reserved.
Unauthorized use prohibited.
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Daily Report (Fulton County, GA) dailyreportonline.com
Five Letters to Associates authored by Kent E. Altom, Esq.
 Dear Associate: KNOW Yourself
Published as “Associates, Here’s What You Need to Know to Serve Yourselves Best”
(Sept. 11, 2014).
 Dear Associate: LEARN How to Advocate for Your Client without Being
Nasty to Opposing Counsel
Published as “Dear Associate: Resist the Temptation to Be Nasty” (Sept. 25, 2014).
 Dear Associate: UNDERSTAND Your Clients as well as Their Industries
Published as “Understand Your Clients as well as Their Industries” (Oct. 2, 2014).
 Dear Associate: REALIZE You Do Not Determine Success or Failure, but
You Can Influence the Outcome
Published as “Hard Work Doesn’t Guarantee Success, but It Improves the Odds” (Oct.
16, 2014).
Also published in the New Jersey Law Journal (Oct. 22, 2014).
 Dear Associate: REMEMBER I Still See in You Every Attribute I Saw When I
Hired You
Published as “Partner Reveals to Associates Why He Hired Them” (Nov. 6, 2014).
Please note that these articles are presented here
with the express permission of Jonathan Ringel, Managing Editor, Daily Report.
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Kent Altom, Daily Report
September 10, 2014
Associates, Here's What You Need to Know to Serve Yourselves Best
"Know thyself."
–Socrates
Dear Associate:
Here is something I want you to know: Know yourself.
The importance of "knowing yourself" is not just an aspiration peddled in a
psychiatrist's office or a priest's pulpit. I want "knowing yourself" to be a reality for you.
The truth of the matter is achieving self-awareness will serve you far better than mere
self-confidence.
For example, self-confidence causes you to want to be liked; whereas, self-awareness
causes you to aspire to be respected. The more you know of yourself, the more you can
align what you want out of life with what life has to offer you.
The hours you work as an attorney will be long. The more engaged you are in your work,
the more rewarding your career will be. If you find yourself becoming less engaged in
your work, let me know—sooner rather than later—and I will help you find more of what
you enjoy doing the most. A career path is not always linear, so do not be afraid to take a
step or two back to head in a different direction.
Figure out whether you are an introvert or an extrovert. This has absolutely nothing to
do with whether you are outgoing, whether you like people, whether you enjoy larger
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social settings or whether you get nervous speaking in public. Instead, the distinction
between introversion and extroversion has everything to do with how you recharge your
energy, where you get strength to do what must be done, and how you find your
renewal.
Figure out where you need to go, what you need to do, and who you need to be with
when you are depleted. Make regular visits to that place, to do those things, with those
people.
Develop a sense of humor—one that is your own—whether it is a "dry" one, a "bend over
belly laugh" one, or just one that causes you to notice the whimsical things about life.
Our society in general, and our legal profession in particular, could use more laughter.
I recently saw a report about 10 men who were friends in high school. They reconnected
in their late 20s and for the past 30 or so years they have played a game of "tag" each
February—for the entire month. Sounds absurd, right? It does. It sounds absurd because
too many of us have gone way too long without laughing.
You will find that with more humor in your life, you will not take yourself—and others—
too seriously, even though you take your clients and their interests seriously.
You would do yourself—and others—good to understand that there is a difference
between a "preference" and a "conviction." Keep your preferences many and your
convictions few. While there are some things worth a battle, most things in life just
aren't.
I'm not saying that there's nothing worth standing up for. What I am saying is that
before you dig your heels in, ask yourself, "Is it actually worth it?"

-3-

41ST ANNUAL REAL PROPERTY LAW INSTITUTE
793 of 808

Law Inc.
Kent Altom, Daily Report
September 24, 2014
Dear Associate: Resist the Temptation to Be Nasty
Dear Associate:
Here's something (else) I want you to know: Learn to advocate for your client without
being nasty to opposing counsel.
Natural leaders step up, formidable advocates speak up, true character shows up, and
unflappable civility shines through, no matter the circumstance.
When I first became an attorney, I decided that there were just some terms I would not
use to describe another attorney. At the top of that list is "disingenuous." I just decided I
would not use that term, whether inside or outside of a courtroom.
Oh, there have been times when it was the most appropriate adjective to use in light of
the other attorney's behavior, and there have been times it was used toward me and all I
wanted to do was return the favor. Decide now—before the heat of the battle—what lines
you will not cross in your interactions with opposing counsel, not because the other side
does not deserve it, but because our legal profession deserves better of each one of us.
Law school was correct in teaching us that there is a focal point in every courtroom. Law
school was incorrect in teaching us that the focal point in the courtroom is always the
judge. There are many times when a judge's busy schedule and large docket gives way to
the focal point of a courtroom being the most prepared attorney. This we know for
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certain: The focal point in a courtroom should never become your animosity—no matter
how well-deserved—toward your opposing counsel.
A busy judge is looking for those in the courtroom who can be trusted—trusted with the
law, trusted with the facts, and those who are just altogether trustworthy. There will be
times when opposing counsel will attempt to "put on a show" for his or her client who is
present in the courtroom. Even if your client is likewise present in the courtroom, resist
the temptation to give tit-for-tat. The judge will notice that not only are you the most
prepared attorney in the courtroom, but that you also are the most considerate.
In encouraging you to refrain from being nasty to opposing counsel, I am not saying that
you should be soft in advocating for your client. A conversation within the legal
profession began while I was in law school regarding whether the word "zealously" when
referring to how an attorney should advocate for a client should be removed from the
model rules of professional responsibility. I am among those who prefer that they leave
"zealously" in its proper place, right where it belongs.
"Litigating hard" does not mean your zeal for your client is aimed in nasty ways toward
your opposing counsel. Zeal is the passion you have for your client and your client's
cause. As such, it has little to nothing to do with histrionics toward your opposition in
the courtroom.
Do not get "sideways" in any case. Rarely will this happen before the judge has issued a
warning, opposing counsel has told you, "You better slow down here," or a colleague or
perhaps even your client asked you, "Are you sure this is the right approach?"
One of the wisest people I have ever known taught me: "As an attorney, it's not your
case, it's not your money, and it's not your problem unless you make it your case, your
money, your problem." Keep it all in perspective even as you fight zealously for your
client—not because one day you might want to run for the U.S. Senate and will need
every vote you can get, but because every day others are forming their opinion of you,
and that alone matters.
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Litigating a case hard does not mean you do not look for an opportunity to settle the
case. More often than not, your client's interests are best served when you as the client's
attorney litigate while at the same time—and at all times during the pendency of the
case—keep an eye open for the chance to settle the matter without trial. The opposing
attorney's awareness of your willingness and ability to "litigate to the wall" is often what
paves the way for a favorable settlement for your client.
There have been many times when I picked up the phone and called opposing counsel
and said, "I'm about to hit you square between the eyes with an abusive litigation letter,
but before I send it over to you, I want to let you know I am still willing to continue our
settlement discussions." Why would I do such a thing? Because cases often do settle and
I have learned that negotiation is less about exchanging offers and more about
establishing a relationship with opposing counsel that keeps the lines of communication
open.
A few times early in my legal career, I arrived at a courthouse to meet opposing counsel
for the first time face to face; all previous communications having been by phone and
email. Just as soon as I extended my hand and introduced myself, the other attorney
said to me, "I thought you were much older than you look."
The first time it happened I wondered if I should take it as a compliment or an insult.
Did I look like I was right out of law school? Had the tone of my voice on the phone
made me seem older? Or perhaps the opposing counsel's comment had something to do
with the old-fashioned civility that I had demonstrated in our previous interactions.
I really hope that for you it will be both your zeal for your client and the civility you show
to others that attorneys (and judges) notice.
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Law Inc.
Understand Your Clients as Well as Their Industries
Kent Altom, Daily Report
October 1, 2014
Dear Associate:
Those who soar embrace changing winds.
Historically, the majority of attorneys were drafters. They drafted wills, contracts, deeds
and other types of legal documents. An attorney's fee for drafting often was based upon
the length of the document. In fact, some have surmised that this is the reason why
attorneys, even today, are so verbose. It is accurate to say that, traditionally, attorneys
provided a product to their clients.
The attorney's role evolved beyond that of a drafter: They became advice givers and the
public (and attorneys themselves) began referring to them as counselors. It was
Abraham Lincoln who said, "A lawyer's time and advice are his stock in trade." The
advice an attorney gives a client has been, and hopefully will always be, his commodity.
Compared with a product or advice, what many modern-day attorneys provide to their
clients is best understood to be a service. Therefore, in many instances, what will set you
apart from other attorneys is the quality of service you provide, which is most often
quantified in the amount of time and money you save your clients.
Today, practicing law—not unlike many other sectors of the modern economy—is the
business of providing legal services, or at least that is the way more and more clients
view it. In today's world, law firms in a real sense are businesses, plain and simple.
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As there is more specialization in the legal field, clients expect any attorney they hire to
know the law—no matter how complex—and to know it cold. This is what more
specialization in the legal field affords the client, at least from the client's perspective.
The good result that clients are looking for is no longer merely the right legal outcome
(the entry of a judgment or a dismissal order); it is that plus saving the client time and
money. Shorter resolution time and lower cost are what clients expect.
I have seen very capable attorneys who are purists struggle with this because they
believe their knowledge of the law is their best attribute. You must not only know the
law, you must also deliver the result in a timely and cost-effective manner to your
clients.
When it comes to time and money, clients want predictability. The clients' quest to
reduce the time between referral and resolution and the cost associated therewith is
perhaps what prompted specialization in the practice of law, every bit as much as the
increasing complexity of the law itself. Specialization in the legal field affords attorneys
the opportunity to handle similar matters over and over again. In so doing, we now
know better how long it will take and how much it will cost.
Attorneys—even associates—are in the ideal position to manage a client's expectations
regarding the time and cost it will take to resolve a legal matter. Some law firms,
depending upon their practice areas, are choosing to offer clients more flat fee billing
arrangements.
Be willing to assure a client at the outset with an estimate of the time and cost it will
take to resolve the matter. Add a disclaimer that your estimate is based upon documents
and information already provided and facts as they are currently known and stipulate
that the estimate will need to be revised if unforeseen developments occur. Also add a
reasonable margin of error to your estimate so that you always under-promise and overperform. But make sure, when it comes to time and cost, to give the client what the
client wants: predictability.
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To serve your clients well—whether they be individuals or entities—you must develop
business acumen. Each industry has its own culture, language and rhythm. I want at
least a few attorneys with a purist streak on my team, but they must also develop
business acumen.
This does not mean you must have a MBA or even an undergraduate business degree,
although it would not hurt. What it does mean is that you must want to understand the
big picture of a client's industry and to be able to understand the business aspects of
practicing law in general, as well as the business aspects of your clients' industries in
particular.
Lacking the ability to understand what makes clients tick and to grasp the myriad of
business concepts related to accounting, finance, margins, forecasting and budgets
won't make people bad attorneys, but it could slow their progression toward law firm
leadership and management.
Communicating with your clients is key. I do not speak of effective client
communication in some general sense, which reads warmly yet rather flatly as a bullet
point in marketing materials. Instead, to communicate well with your clients requires
real ways of achieving, and then maintaining, rapport.
A client representative has a file on a desk that a manager wants resolved. What the
client representative wants to know from an attorney is, "Are you one who can lead me
to water?" In other words, "Will you, as the attorney, work alongside me to quickly and
cost-effectively resolve this matter in a way that makes me look good in the eyes of my
supervisor?"
Once a legal matter is resolved, you want your clients to have no regrets regarding their
decision to choose you as the attorney to handle the job.
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Rapport with your clients is fostered by your responsiveness to their inquiries and by
your timeliness in updating them, following hearings or other developments, about what
is going on in their cases.
Do not underestimate the value of your voice. Remember that—in addition to
computers, multiple screens, tablets, emails and client Internet-based communication
systems—there is a telephone in your pocket. Pick it up. Call them while driving back
from the hearing. Say, "I could not wait to get back to the office to let you know the good
outcome of today's court appearance." What a client hears is: "What is important to you
matters so much to me that all I want to do is talk with you about it." Rapport with your
clients and responsiveness to their inquiries are paramount.
In your interactions with client representatives, you as an associate attorney will have
exponentially more opportunities each day to "wow" clients than I as a partner will have.
The truth of the matter is I cannot board enough airplanes, attend enough conferences
or give enough presentations to match the positive impact you can have on clients just
by being responsive and demonstrating the right kind of attitude in each and every
interaction you have with client representatives.
You will set yourself apart from other associate attorneys in the eyes of clients by the
creative ways you obtain timely and cost-effective resolution for them. You do not have
to always be the smartest person in the room to be the one who stands out among the
rest.
In my travels, when I test-market my idea about clients expecting us to know the law
cold and the only thing that sets us apart is the quality of the service we provide, the
clients' "agreement meters" go through the roof. The customer service our clients expect
(and deserve) includes delivering timely and cost-effective resolution, but also promptly
responding to client inquiries, always demonstrating "can-do," and more importantly,
"will-do" attitudes, and caring about what matters most to them.
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You would do well to remember that while your competition only has to promise to
reduce time and cost and to provide better service to lure your clients away from you,
you must deliver.
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Law Inc.
Hard Work Doesn't Guarantee Success, but It Improves the Odds
Kent Altom, Daily Report
October 15, 2014
"The only place success comes before work is in the dictionary."
– Vidal Sassoon
By any measure, education, work ethic and ambition are essential to success. Having the
right education, being willing to work hard, and dreaming big, while essential to success,
do not (individually or collectively) guarantee success. The difference between those
who succeed and those who fail is much more nuanced than most people realize.
Are there things that a person can do to ensure success? The first is straightforward: You
have to realize that you can only improve the odds that you will be successful. Accepting
this way of thinking is hard for a lot of people, especially those who like to think their
educational achievements, their willingness to "put in the long hours," and their internal
motivation will pave the way to success.
Yet we all have known someone who had all the best training, a willingness to break a
sweat, and as strong a drive to achieve as the next person, but was outpaced in the race
to succeed. In order to ensure that you succeed instead of fail, you must do the one and
only thing you can do: Accept the fact that your efforts alone will not guarantee that you
are successful, and then set out to develop the right tools to influence the outcome.
Secondly, as I was fortunate enough to realize early on, you do have to keep your head
down and work hard, and I mean plow the field, every day, knowing that half of the time
you will be plowing with your face into the sun. In so doing, you are not climbing a
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ladder and stepping on and over other people. Instead, you are positioning yourself so
that when things break around you (and they will), you are ready—both competent and
comfortable in embracing the new opportunity presented to you.
For some, this approach is way too passive. Where is the "take the bull by the horns"
passion that we have been taught every person must have to be successful? I, for one,
believe that a person—even one whose personality is marked by a very strong desire to
achieve success—must acknowledge and accept that not everything is within one's
control.
At some level, we all know this is true. Some have a religious or philosophical belief that
there is some sort of design on their lives, meaning they do not completely control their
own destiny. Others have a superstitious belief that luck or chance defines, at least
partly, the direction of their lives.
All of us have had personal experiences that have taught us that even the most concerted
effort does not always ensure that there will be a reward. Remember that friend, that
classmate, that colleague or perhaps that person in the mirror who peaked too soon—or
not at all?
To be abundantly clear, I am not suggesting that you give anything less than your all in
everything that you do. What I am saying is give the yeoman's effort but stop pretending
that something is true that we all know is not. Hard work alone does not safeguard
success, but it is the only thing that puts you in the position to reap success when it
comes your way.
Thirdly, to realize more accomplishments while avoiding more mistakes, you must
develop the skills of observation and memory as well as the ability to connect the
meaning of seemingly unrelated words, actions and events that happen around you.
These are the tools you really need to tilt the odds of success in your favor.
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It has been said by many politicians through the years, "There's no education in the
second kick of a mule." When it comes to success, developing the ability to observe what
others say, what they do and what occurs around you is every bit as important as your
educational background, how hard you work and your motivation. To really propel
yourself forward, develop the ability to discern the significance of what is happening
around you in light of other words, actions and events that happened months, even
years, earlier.
So what's the take-away here? For many, it's simply the need to change the way you're
thinking, not what you're doing. After all, the toil will not prohibit you from enjoying the
quest.
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Law Inc.
Partner Reveals to Associates Why He Hired Them
Kent Altom, Daily Report
November 5, 2014
Dear Associate,
I still see in you everything I saw when I hired you.
We all attended law school, so that is not why I decided to extend a job offer to you. We
all passed the bar exam, so that is not why I decided that I wanted to work with you. The
law school you attended and the recognitions you received there, while noteworthy, are
similar to those of other candidates. I hired you because you are uniquely you.
I remember your first interview. I found you to be naturally intriguing. I happen to think
language is important and I could tell that the way you express yourself would challenge
my own ways of expressing myself. I knew that your wide-open curiosity about things
other than the law would cause my own curiosity to grow. The fact that you were the
captain of your college soccer team at your small college was a "real plus" because I tend
to like to be around winners (and don't tell anyone but I was an aspiring, but awful,
athlete). All in all, you are among the most interesting dozen or so people that I have
ever met. I thought when I first met you that you could be a lot of fun (yes, fun) to work
with, and I was right.
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Look Within
Do not look to your left or your right and assume those people are doing all that is
expected of them or that they are doing things properly. This is especially true when you
are new to a law firm.
Distinguishing associates by their respective years of practice is a misnomer; it is
convenient terminology but does a real disservice. To say someone is a "fifth-year
associate" suggests that he or she is a step or two ahead in development and
contribution of someone who graduated from law school a year or two later. Instead of
looking at those around you, look first, and most often, within yourself. Set for yourself
your own standards and be guided by them, knowing that the standards you set for
yourself will always be greater than those anyone else could set for you.
Choose Your Way Wisely
There are many ways to be successful in a law firm (and to become a partner if that is
your desire). Choose your way wisely. One way is to become a "perception attorney."
This is the attorney who works very hard to create the perception of efficiency and
effectiveness. Such an associate's leading attributes (if you want to call them that)
include the willingness to kiss up and the ability to swagger like a partner.
I see two concerns with this approach. First, six to eight years is a long time to kiss up
and swagger—both for the associate and anyone who has to work with this type of
associate. Second, and as you have heard, "Rarely is the perception as good as the
reality." This is not just a cute saying; it can be a real problem for you as an associate. I
don't want that for you. Finally, it takes just as much (and sometimes more) energy and
effort to maintain the perception of efficiency and effectiveness than it takes to actually
be efficient and effective in your work performance.
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A second way to be successful as an associate in a law firm is simply to be the best
associate you can be, all the time, with each encounter and on every task. Here's how
this can be accomplished:
Stop what you are doing to assist other associates. Don't be so rushed that you
do not slow down to lend a hand to others. You can, and should, be up front with them.
Tell them (a) what you know if you have something to contribute, (b) that you do not
know but will help them figure it out or (c) that you don't want to waste their time
because you have no idea of where to start. In so doing, others will know that you will
always be honest with them and respectful of their time.
A good law attorney—whether a partner or an associate—cares more about how we look
in front of our clients and the courts and less about how we look in front of each other. I
remember a time when I was an associate and asked a peer associate about a legal issue.
I knew 20 seconds into our conversation that she did not know any more than I did, but
she kept talking and talking for another 20 minutes. Let's always focus more on getting
the right result for our client and making sure the pleading is perfect when it goes out
the door for filing and less about whether we look and sound smart in front of one
another all of the time.
Put assignments a partner gives you at the top of your list. Routinely put the
assignments from partners ahead of the other things on your to-do list, even if it means
you have to come in a little earlier or stay a little later to get the other things on your list
done. Doing this is not always required, and is not expected when other tasks you are
handling have their own hard deadlines. That said, consistently putting assignments
from partners before whatever else was on my to-do list served me well as an associate,
and it still does today because, after all, everyone has a boss.
Someone once told me that to achieve effective time management, professionals should
only schedule 70 percent of their time each day. Why? Because the other 30 percent is
going to be demanded of you by others. To have a little extra time to give an associate a
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helping hand or to make something a partner gives you a top priority (or to help out
with chore on the home front), you would do well to not overschedule your days.
Know what role you are to play, or at least ask. Knowing your role requires you
to develop a sixth sense. Is your role to (a) complete a discreet task and then drop back,
(b) to co-manage the project through to the end, (c) to have an expanding role as time
goes on, (d) to get things up and running and then hand it off to someone else whom you
are to supervise or (e) something else? If you are uncertain as to your role with respect
to a matter, just ask a partner to slow down and tell you.
The truth of the matter is even six to eight years is not long enough for associates to be
placed in every situation they will encounter as a partner. Therefore, as an associate, set
as your goal to demonstrate sound judgment in completing each and every assignment—
whether a small task, a large project or something in between. While you as an associate
can never be placed in every situation in which you will later find yourself as a partner,
your time as an associate is more than sufficient to show me the sound judgment you
will exercise regardless of the circumstance as a partner.
Bottom line—all that is expected of you as an associate is to be responsible for what is
entrusted to you.
Admit when you have made a mistake or when you don't know something.
And do it quickly. Do not ignore the mistake hoping it will not become a problem down
the line or try to correct it on your own. Simply ask yourself, "Is this something only I
should be aware of?" The answer to this question will inform you as to whether you
should loop in a partner. Likewise, do not waste anyone's time (yours or anyone else's)
or our client's money pretending you know something when you don't. When there are
resources readily available around you, there is no reason not to utilize them.
Confession is good for the soul, and there is no harm in doing so to someone who does
not expect you to be perfect or all-knowing. The truth of the matter is most mistakes can
be corrected. Countless times, people have come to the doorway of my office with "the
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look"—all of the color gone from their face looking like they have been run over and left
for dead. There is no need to put yourself through that. Instead, come talk; you will be
amazed at how someone who is a step or two removed from a situation can be objective
and propose corrective measures that you in your horror could not contemplate.
Embrace opportunities but also create them. I want you to know that as a
partner, it is tiring to be expected to generate every new idea and to have an answer to
every question and a solution for every problem. When you and I meet to discuss a
matter, please come ready to discuss your own recommendation as to how best to
resolve the matter, not having merely defined the issue at hand.
Just as I do not want you to just identify the question, problem or issue but to suggest an
answer, propose a solution and offer a recommendation, I do not want you to be content
to embrace opportunities presented to you, but to create opportunities for yourself, for
us to work on together and for our law firm. If there is any truth to what is said about
attorneys being notorious for their struggle with the business aspects of practicing law,
know that, for example, your ideas regarding how to improve efficiencies in our
operations, reduce costs and expand our client base are just the opportunities you
should look to create.
Here's to seeing yourself as your partner sees you.
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours
of continuing legal education activity in the area of trial practice. These trial practice hours are
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of
“approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess
trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at
the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688
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Follow ICLE on social media:
http://www.facebook.com/iclega
bit.ly/ICLELinkedIn
#iclega
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