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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.

FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and eﬀ orts of the Chairperson(s) and speakers, this seminar would not have been possible.
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneﬁ cial as well as enjoyable. We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a diﬀerent legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staﬀ
Jeﬀrey R. Davis
Executive Director, State Bar of Georgia
Rebecca A. Hall
Associate Director, ICLE
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AGENDA
PRESIDING:
Scott R. Grubman, Program Co-Chair; Chilivis Cochran Larkins & Bever LLP, Atlanta
Ramsey B. Prather, Program Co-Chair; Butler Wooten & Peak LLP, Columbus
8:30

REGISTRATION (All attendees must check in upon

11:00

BREAK

11:15

INSIGHTS INTO THE GOVERNMENT’S

arrival. A jacket or sweater is recommended.)
9:00

HOW TO SUCCESSFULLY REPRESENT

CENTRAL ROLE IN FCA CASES

WHISTLEBLOWERS IN FCA CASES

Neeli Ben-David, U.S. Attorney’s Office, Northern

Brandon L. Peak, Butler Wooten & Peak LLP,

District of Georgia, Atlanta

Columbus

J. Thomas “Tom” Clarkson, U.S. Attorney’s Office,

Lynn M. Adam, Adam Law LLC, Decatur

Southern District of Georgia, Savannah

Don McKenna, Hare Wynn Newell & Newton LLP,

Irvan A. “Van” Pearlberg, Deputy Attorney General,

Birmingham

Director Medicaid Fraud Control Unit, Atlanta

Moderator: Ramsey B. Prather

Todd P. Swanson, U.S. Attorney’s Office, Middle

		• Topics include:

District of Georgia, Macon

			 • Identifying and Filing FCA cases;

Moderator: William R. “Mitch” Mitchelson, Jr.,

			 • Discovery and Motions Practice in

Alston & Bird LLP, Atlanta

			FCA cases;
			 • Preparing for Trial in FCA cases.

		
• Topics include:
			 • Investigating a Whistleblower’s Complaint;
			 • Government’s Role in Intervened

10:00

			FCA Cases;

HOW TO SUCCESSFULLY DEFEND BUSINESSES
AND INDIVIDUALS IN FCA CASES

			 • Government’s Role in Non-Intervened
			FCA Cases;

Robert M. “Bob” Brennan, Parker Hudson Rainer &
Dobbs LLP, Atlanta

			 • How the Government Originates its own 		
			FCA Cases.

Edgar D. Bueno, Morris Manning & Martin LLP, 		
Savannah
Aaron M. Danzig, Arnall Golden Gregory LLP,

12:15

LUNCH KEYNOTE

Atlanta

Byung J. “BJay” Pak, U.S. Attorney for the Northern

Patrick Braley, Bennett Thrasher LLP, Atlanta

District of Georgia, Atlanta

Moderator: Scott R. Grubman

Charles E. “Charlie” Peeler, U.S. Attorney for the

		
• Topics include:

Middle District of Georgia, Albany

			 • Conducting an Internal Investigation;

Moderator: Paul B. Murphy, King & Spalding LLP,

			• Key Defenses;

Atlanta

			 • Discovery and Motions Practice in
			FCA Cases;
			 • Preparing for Trial in FCA Cases.

1:15

BREAK

2:00

ROUNDTABLE DISCUSSION: MEDIATING
FCA CASES
Michael E. “Mike” Paulhus, King & Spalding LLP,
Atlanta
Casey J. Estep, FTI Consulting, Brentwood, TN
Jason S. Marcus, Bracker & Marcus LLC. Marietta
Don Long, Assistant United States Attorney,
Northern District of Alabama, Birmingham
Moderator: Lee T. Wallace, The Wallace Firm LLC,
Atlanta
• Topics include:

			 • Obtaining Government Authority and 		
			Approval;
			 • Conducting Negotiations involving Multiple
			Entities;
			 • Relator Share Disputes;
			 • Defendants’ Corporate Integrity Agreement
			Concerns.
3:00

UNIQUE ETHICAL CONSIDERATIONS WHEN
REPRESENTING WHISTLEBLOWERS OR
DEFENDANTS IN FCA CASES
Thomas D. Bever, Chilivis Cochran Larkins & Bever
LLP, Atlanta
Jamila M. Hall, Jones Day, Atlanta
Moderator: Michael A. Sullivan, Finch McCranie
LLP, Atlanta

4:00

ADJOURN
Happy hour for attendees and speakers sponsored
by FTI Consulting
to follow (onsite).
Speakers’ Dinner Sponsored
by Bennett Thrasher LLP.

False Claims Act Summit
May 10, 2019
Pre-Filing Considerations For Relator’s Counsel
A.

Screening Considerations – Before Counsel is Retained
1. Case Analysis
a. Does the prospective client have direct knowledge of the alleged fraud?
b. Has the client alleged facts that show a violation of the False Claims Act or
another whistleblower law, plus damages or significant societal harm?
i. A violation of employment laws or company policy alone is not
enough to sustain a whistleblower cause of action.
ii. Consider FCA, SEC, OSHA, and dozens of other federal and state
whistleblower statutes
c. If a monetary recovery is the primary objective, are the potential damages
high enough to warrant an investment of time by you and the client for up to
3 years or more?
d. Does the defendant have the ability to pay a judgment?
e. Explore whether the client has non-monetary objectives and whether a
whistleblower action is the best means to achieve them. Examples:
i. Level the playing field among competitors
ii. Protect individual rights
iii. Protect patient safety
f. Does the client have sufficient information about the false claims to state the
circumstances of the fraud with particularity? See Fed. R. Civ. P. 9(b).
i. For example, specific details of false Medicare claims?
g. Does the client have evidence (or can it be developed) to show that the
violation is material to the Government’s payment decision? Consider:
i. Prior enforcement actions
ii. Past practice of denying payment under similar circumstances
iii. Agency guidance
h. Does the client have evidence of scienter, that is, a knowing violation of law?
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i. Does the client have documents to corroborate the allegations?
2. Client Considerations
a. Has the client reported the fraud to the Defendant or otherwise tried to
address the problem without litigation?
b. Is the client involved in the fraud?
c. Is the client a reliable witness with a relatively stable life and career?
i.
Serial relator? Desperate for cash? Ax to grind?
ii.
Involved in difficult personal issues (divorce, bankruptcy, etc.)
d. Is the client willing to undertake the risk of harm to career, the emotional
toll of litigation, and the potential costs of bringing an FCA action?
e. Is the client willing and able to invest a lot of time to prepare the case and
cooperate with counsel and Government?
3. Litigation Factors
a. Do you have a favorable venue for filing an action?
b. What is the likelihood of Government intervention? Are you prepared to
litigate a declined case? Discuss with client.
B.

Pre-Filing Considerations -- After Counsel is Retained
1. Advising The Client
a. Emphasize confidentiality.
b. Discuss what information the client lawfully may gather from the
Defendant or others before an action is filed.
i. Can the client copy/download records?
ii. Can the client record conversations with the Defendant’s
employees or other witnesses?
c. How will you advise a client who is asked to submit to an interview by
the Defendant’s counsel during an internal investigation?
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d. Discuss the possibility that the Defendant may bring counterclaims or
take other adverse action upon learning of a whistleblower complaint.
i. In an employment situation, the Defendant may fire the client for
engaging in protected activity (i.e., blowing the whistle).
ii. Add a claim for retaliation to the Complaint.
e. Can the client maintain an FCA action after accepting a severance
package with an agreement containing nondisclosure obligations and a
release of all claims?
f. How will you respond to a client who wants to demand a pre-filing
settlement payment from the Defendant in exchange for a release of fraud
allegations? (Tip: say no.)
g. How will you manage sensitive information, such as documents
protected by the Defendant’s attorney-client privilege, HIPAA-protected
patient information, or trade secrets?
2. Litigation Issues
a. Consider whether to affiliate with co-counsel who has subject-matter
expertise, helpful relationships, or experience in the venue.
b. Legal Analysis
i. Evaluate Circuit law on Rule 9(b), Escobar, and elements of claim.
ii. Anticipate defenses: statute of limitations, public disclosure, an
earlier filed case, ambiguity in the law, state actor, etc.
c. How will you manage employment law claims or other actions (e.g., an
OSHA Complaint) that the client wants to pursue simultaneously?
3. Prepare To File the Complaint
a. In an FCA case, contact the local USAO and submit the Complaint and a
written disclosure of all material evidence and information.
b. Prepare to file the action under seal.
c. Prepare the client for the confidentiality required by the Sealing Order,
the Relator’s interview, and then . . . the long wait while the Government
investigates the fraud.

Checklist for Filing and Serving a Federal False Claims Act (“FCA”) Case
Ramsey B. Prather – Butler Wooten & Peak LLP
ramsey@butlerwooten.com
May 10, 2019

Filing the FCA Complaint under Seal:


Review 31 U.S.C. § 3730(b)(2) and the Court’s local rules.



Prepare a motion to file the complaint case under seal and a proposed order granting the
motion to seal.



Prepare summons (containing the information required by Fed. R. Civ. P. 4(a)(1)) directed to:
o

The United States Attorney for the District in which you are filing; and

o

The Attorney General of the United States.



Prepare a Civil Cover Sheet.



Prepare a check for the filing fee.



Make copies of each of the above documents. You need:







o

One set to file under seal with the Court;

o

One set to serve by hand on the U.S. Attorney’s Office;

o

One set to serve by registered or certified mail on the U.S. Attorney General; and

o

One set for your personal file copy.

Hand deliver the originals to the Clerk’s office.
o

Let the Clerk’s office know that you are filing an FCA case, which must be sealed.

o

DO NOT FILE THE DISCLOSURE STATEMENT.

After filing the complaint (and motion to seal) under seal, ask the Clerk’s office to:

o

Issue the summons; and

o

Stamp the service copies of your filings.

After service, execute proof of service affidavit attached to summons and file the affidavit under seal.

(Continued on next page.)
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Serving the Complaint and the Disclosure Statement:


Draft a cover letter to accompany your service copies.



Prepare two packages containing:



o

The complaint and all other materials you filed with the Court.

o

The summons;

o

The disclosure statement and all exhibits/documents you intend to provide to
DOJ;

o

A cover letter; and

o

A certificate of service.

Prepare certificates of service for the complaint/disclosure statement package listing all
materials being served on:

o

The United States Attorney’s Office for the District in which you are filing;

o

The Attorney General of the United States.



After filing the complaint under seal, serve one of these packages by hand on the United
States Attorney’s Office for the District in which you are filing.



After filing the complaint under seal, mail by registered or certified mail a copy of one of
these packages the U.S. Attorney General in D.C.



Place a copy of the certificates of service in your file.



Obviously, do not serve the defendant(s).

Protecting Relator’s Original Source Status:



In the event of a public disclosure, a relator will be deemed an “original source” only if you
establish that the relator has “knowledge that is independent of and materially adds to the
publicly disclosed allegations or transactions” AND that the relator has “voluntarily provided
the information to the Government before filing an action under” the FCA. 31 U.S.C. 3730(e)
(4)(B)(emphasis added).



To protect your client’s original source status, ensure that you have voluntarily provided the
relator’s information to the Government before filing and serving the complaint by doing
the following:
o Communicating the information to the U.S. Attorney’s Office in a private meeting or
phone call;
o Providing a courtesy copy of the complaint and disclosure statement to the U.S.
Attorney’s Office before filing the complaint.
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Whistleblower Panel
Georgia ICLE – Friday, May 10, 2019
Don McKenna
800-568-5330
Don@hwnn.com
www.hwnn.com
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False Claims Act Cases and Qui Tam Litigation
Don McKenna

A

new client walks into your office and wants to sue her employer for wrongful
termination. The interview reveals that she was terminated after reporting
fraudulent sales practices to the company's hotline. She has no written or oral
contract of employment. The interview further reveals that her termination has nothing to
do with her gender, race, or age and she has not recently suffered a compensable work
related injury.
You might be tempted to stop right there, quote her Georgia Court of Appeals decisions
that state that an at-will employee is subject to termination at any time for any reason or
no reason at all as long as the termination does not violate the Constitution or a statute.i If
you do, you may be missing an opportunity for the client to seek justice against her employer
and, as an added bonus, return hundreds of thousands or millions of dollars to the United
States Treasury.
The False Claims Act provides protection and remedies for employees of companies
who are “discharged, demoted, suspended, threatened, harassed, or in any other manner
discriminated against in the terms and conditions of employment because of lawful acts done by
the employee, contractor, agent or associated others in furtherance of an action under this section
or other efforts to stop 1 or more violations of this subchapter.” ii
Employees harmed for these actions are entitled “to all relief necessary to make the employee
whole.” Such relief includes reinstatement with the same seniority status that employee,
contractor, or agent would have had but for the discrimination, 2 times the amount of back pay,
interest on the back pay, and compensation for any special damages sustained as a result of the
discrimination, including litigation costs and reasonable attorneys' fees.” iii
While the section 3730(h) remedies are substantial, if your client has direct and
independent knowledge of the fraud being perpetrated by her company, those remedies
may just be the beginning. The qui tam' provisions of the False Claims Act ("FCA") 31
U.S.C. §§ 3729 3730 allow a private citizen with knowledge of fraud being practiced
upon the government to file a civil lawsuit, on behalf of herself and the government, to
recover treble damages and civil penalties. For her efforts, the private citizen (known as
the whistleblower or "Relator") may receive a percentage of the recovery from the
defendant.
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LIABILITY UNDER THE FALSE CLAIMS ACT:
Liability under the False Claims Act is statutory: that is, it is based upon a violation of one of the
seven subsections of the FCA found in 31 U.S.C. §3729(a)(1). The primary violations are:
(A) knowingly presents, or causes to be presented, a false or fraudulent claim for payment or
approval;
(B) knowingly makes, uses, or causes to be made or used, a false record or statement material to
a false or fraudulent claim;
(C) conspires to commit a violation of subparagraph (A), (B), (D), (E), (F), or (G);
(D) has possession, custody, or control of property or money used, or to be used, by the
Government and knowingly delivers, or causes to be delivered, less than all of that money or
property;
(E) is authorized to make or deliver a document certifying receipt of property used, or to be used,
by the Government and, intending to defraud the Government, makes or delivers the receipt
without completely knowing that the information on the receipt is true;
(F) knowingly buys, or receives as a pledge of an obligation or debt, public property from an
officer or employee of the Government, or a member of the Armed Forces, who lawfully may
not sell or pledge property; or
(G) knowingly makes, uses, or causes to be made or used, a false record or statement material to
an obligation to pay or transmit money or property to the Government, or knowingly conceals or
knowingly and improperly avoids or decreases an obligation to pay or transmit money or
property to the Government.”
DAMAGES
If a defendant is found guilty of violating one of the seven false claim subsections,
31 U.S.C. §3729(a) provides that the court shall assess "three times the amount of
damages which the government sustains because of the act of that person..."
The calculation of damages is simply stated – that is damages are the difference
between what the government actually paid minus what the government either received or
should have paid had the claim or statement not been false.
For a reverse false claim, the calculation is the difference between what the government
should have been paid minus what the defendant actually paid the government. In the
reverse False Claims Act case of U.S. ex rel Johnson v. Shell, the amount of damages was
the difference between the true market value of the oil and the lower and false amount the
defendants represented to be the value of the oil.iv
In addition to those damages, the court must also assess a civil penalty "of not less
than $5,500 and not more than $11,000 for each false claim."'v For example, each over
inflated invoice, electronic healthcare claim for payment, UB-92 CMS form 1500
submitted for payment would be a separate false claim subject to penalty. The same is
3

true for any document created or submitted to support the invoice. For example: falsified
lab results, falsified medical records, or falsified inspection reports on equipment or
goods purchased by the Government. In U.S. ex rel Johnson v. Shell, the oil company
defendants submitted monthly reports that line by line, well by well, were alleged to
falsely claim the value of the government's royalty oil was less than the true value.vi
Medical providers submit hundreds and thousands of electronic claims for payment.
Relators and the Government can claim that each false form or invoice submitted was a
false claim, leaving the defendants with the potential for penalties that can far outweigh
the exposure from the treble damages.
THE RELATOR'S SHARE
For her efforts in bringing the fraud to the attention of the government and prosecuting the
lawsuit, a qualifying Relator is entitled to share in any recovery by way of verdict or settlement.
The percent of the total recovery received by the Relator depends on a number of factors:
1) whether or not the government elects to intervene in the case;
2) whether the Relator has substantially participated in the fraud and thus has "unclean
hands," and,
3) the amount of support that Relator and his counsel contribute to the prosecution of the
case.
31 U.S.C. § 3730(d) provides that if the government intervenes and elects to proceed with
the action, the Relator "shall ... receive at least 15 percent but not more than 25 percent of the
proceeds of the action or settlement of the claim, depending on the extent to which the person
substantially contributed to the prosecution of the action."
In cases where the Government intervenes, the average award to the Relator is 17%. However,
intervention has its advantages. When the government intervenes, 95 percent of cases result in a
recovery. Whereas only five percent of cases are successful when the government declines to
intervene.
Further, the United States has recovered over $59 billion from False Claims Act actions since
the 1986 amendments. Of that amount, $2.4 billion has been recovered when the government
declined to intervene; $40 billion has been recovered when the government elected to intervene.
(The government has also obtained $16.4 billion since that time in non-qui tam False Claims
Act actions.)vii
If the government declines to intervene in the Relator's case, the Relator may continue to
pursue the case to trial or settlement. In the event the Relator is successful in achieving a
recovery in the form of a verdict or settlement (which must be approved by the government),
31 U.S.C. §3730 (d)(2) provides that the Relator "shall receive an amount the court decides is
reasonable for collecting the civil penalty and damages. The amount shall not be less than 25
percent and not more than 30 percent of the proceeds of the action or settlement and shall be
paid out of the proceeds."
The Act also vests the court with the power to reduce the Relator's share by an amount the
4

court deems appropriate "if the court finds the action was brought by a person who planned or
initiated the [false claim(s)] upon which the action was brought." viii
PAYMENT OF RELATOR'S COUNSEL
Relator's counsel is compensated in two ways:
1) Counsel's contingency arrangement with the Relator; and
2) Statutory Fees.
Given the complexity of qui tam cases, the specialization and time required, and the financial
risk of prosecuting the action, counsel and Relator should structure a contingency fee
arrangement that takes all of these factors into account.
In addition, 31 U.S.C. § 3730(d) provides that the Relator shall also be awarded reasonable
attorney's fees and expenses. Thus, while plaintiff's lawyers may not be in the habit of
documenting work hours, it is wise to do so in a qui tam case, because accurate and complete
documentation will support an award of attorney's fees and expenses by the court at the conclusion of the litigation.
FALSE CLAIMS ACT VIOLATIONS
Benjamin Franklin said: “There is no kind of dishonesty into which otherwise good
people more easily and frequently fall than that of defrauding the government.” The following
are examples of FCA violations that have been the subject of litigation.
Healthcare: Of the $59 billion recovered under the False Claims Act, over $20 billion is related
to health care fraud. That despite the FCA not being used as a weapon to combat healthcare
fraud until it was a President Clinton initiative in the late 1990s. That is not surprising when
Reuters estimates that $200 billion per year is wasted in fraudulent Medicare claims. ix 60
Minutes estimates Medicare fraud at $60 billion per year with increasing participation by
organized crime.x The Health and Human Services Office of Inspector General estimates that
more than 10% of all Medicare dollars spent are for fraudulent claims. xi
The ways in which Medicare, Medicaid, Tricare, Champus and other federal payors are
defrauded is endless. They include:
1. Charging for services not performed
2. Double billing – charging more than once for the same service
3. Charging for services that are not medically necessary (e.g. DaVita paid $55
million settlement for medically unnecessary drug dosing)
4. Charging for services for which patients do not meet the medical criteria to
receive those services, i.e. placing patients on hospice care that are not suffering
from a terminal illness from which they will die in the next 180 days.
5. Changing patient diagnosis
6. Upcoding patient visits
5

7. Off label marketing of pharmaceuticals (e.g. GlaxoSmithKiline paid $3 billion for
fraudulent marketing)
8. Billing for premium equipment but providing inferior equipment
9. Overpayment by the Government for the sale of a good or service but no report of
any overpayment made
10. Unbundling of billing codes
11. Bundling: Billing for a battery of tests when only a single test was ordered
12. Billing for brand name drugs when only generic were provided
13. Forging of physician signatures on required medical documentation
14. False Certifications of Compliance with applicable federal and state laws
15. Paying kickbacks to physicians and other medical providers to refer patients for
services in violation of the Stark and Anti-Kickback laws.
Defense: Over $5 billion has been recovered in qui tam cases involving fraud on defense
contracts. False Claims Act cases in the defense arena have involved:
1. Bid rigging
2. Falsification of quality assurance tests
3. Failure to perform required inspections and tests
4. Engineering Change Proposals in Sole Source Contracts
5. Failure to report known product defects (e.g. ATK Launch Systems agreed to pay $37
million settlement for selling defective materials to the U.S. military)
6. Use of unqualified or uncertified personnel on contracts calling for mil-std certified
personnel.
7. Double Billing – charging more than once for the same goods or services
8. Supplying sub-standard equipment and arms to our fighting forces
9. Submitting false service records or samples in order to show better-than-actual
performance
Other Government Contractor Fraud: The Federal Government spends so much money with
so little oversight, the ways in which the government can be cheated is limited only by the
criminal imagination of the fraudsters. Other examples include:
1. Underpaying hundreds of millions of dollars in oil and natural gas royalties by misstating
the value of the mineral.
2. Failure to pay the prevailing wage on federal contracts that require prevailing wages
3. Shifting expenses from one-fixed priced contract to another
4. Shifting expenses from private contracts onto government contracts
5. Presenting broken or untested equipment as operational and tested
6. Phantom employees and doctored time slips: charging for employees that were not
actually on the job, or billing for made-up hours in order to maximize reimbursements
7. Billing for marketing, lobbying or other non-contract related corporate activities
8. Defective testing: certifying that something has passed a test when it has not
9. Being over-paid by the government for sale of a good or service, and then not reporting
that overpayment.
10. Misrepresenting the value of imported goods or their country of origin for tariff purposes.
11. Falsification that a contract falls within certain guidelines (i.e. the contractor is a minority
or veteran)
6

12. Billing for research that was never conducted and/or falsifying research data that was
paid for by the U.S. Government.
13. Winning a contract through kickbacks or bribes
IRS Whistleblowers
The IRS Whistleblower program is located in the Internal Revenue Code Section
7623(b). The program has a minimum filing requirement of $2 million per taxpayer liability and
the individual’s gross income must exceed $200,000. Under this section, the awards range
between 15 and 30 percent and the whistleblower can dispute the outcome in the Tax Court. The
IRS Whistleblower program differs from the False Claims Act in that there is no private right of
action where the Federal Government declines to intervene. There is a separate program for
whistleblower cases that do not meet $2 million or the individual’s gross income is less than
$200,000. This program is located in Section 7623(a) and awards a lower percentage of the
recovery. The awards in this section are discretionary and there is no requirement that an award
be issued at all. Moreover, there are no appeal provisions in this section. The IRS program uses a
form for the submission of information—IRS Form 211.
SEC Whistleblowers
The SEC Whistleblower program was created as an incentive for those who know of
securities fraud information to come forward and report the matter to the SEC. The program is
located in Section 922 of the Dodd-Frank Act. To submit information, a whistleblower must
have an attorney represent them and should provide their attorney with a Form TCR. A Form
TCR is a “tip, complaint, or referral form” and is completed and signed under penalty of perjury.
To be eligible for an award, the information provided by the whistleblower must exceed $1
million. The SEC will post notice on their website and the whistleblower should apply for the
award within 90 days of the announcement. If the SEC has been working with the attorney on the
case, then the Commission will notify the attorney of award eligibility. If the SEC awards an
amount between 10 and 30 percent, the award is not eligible for appeal. However, if the SEC
denies an award altogether, then an appeal may be filed within 30 days of the denial. Like the
False Claims Act, the SEC Whistleblower program prohibits retaliation by employers against
those who provide the SEC with information about potential SEC violations.
Commodity Futures Trading Commission Whistleblowers
The Commodity Futures Trading Commission (CTFC) Whistleblower program is located
in Section 748 of the Dodd-Frank Act and incentivizes those who are aware of misconduct in the
trading markets to report such behavior. To be eligible for an award under this program, the
information provided must lead to a successful enforcement action by the Commission that
results in monetary sanctions exceeding $1 million. Awards in this program range from 10 to 30
percent of the sanctions collected and are appealable as to the amount or the decision to grant or
deny an award. Like the SEC Whistleblower program, award eligibility requires that a Form
TCR be completed and submitted. If the information led to a successful claim, a “Notice of
Covered Action” is posted by the CTFC. Once the Notice is posted, a Form WB-APP must be
completed and received by the Commission within 90 days of the notice. Award decisions can be
7

appealed within 30 days of the Final Order.
i

Rodriguez v. Vision Correction Group, Inc., 260 Ga. App. 478, 580 S.E.2d 266 (2003).
31 U.S.C. § 3730(h)(1)
iii
31 U.S.C. § 3730(h)(2)
iv
U.S. ex rel. Johnson v. Shell Oil Co., 33 F. Supp. 2d 528 (E.D. Tex. 1999).
v
31 U.S.C. § 3729(a)(1), as adjusted by 28 CFR § 85.3(9) and 28 C.F.R. § 85.5. For penalties “assessed after”
January 29, 2018, the minimum penalty is $11,181 and the maximum penalty is $22,363. See 28 C.F.R. § 85.5.
vi
Johnson, supra note iv.
vii
See Department of Justice Fraud Statistics – Overview, available at
https://www.justice.gov/civil/page/file/1080696/download?utm_medium=email&utm_source=govdelivery
viii
31 U.S.C. § 3730(d)(3)
ix
Healthcare Wastes up to $800 Billion Per Year, Reuters Oct. 26, 2009.
x
http://healthcare.nationaljournal.com/2009/11/how-much-fraud.php
xi
http://oig.hhs.gov/reports-and-publications/archives/semiannual/2013/SAR-F13-OS.pdf
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Entities or individuals facing a False Claims Act (“FCA”) complaint, whether brought by
the Department of Justice (“DOJ”) or a qui tam relator, have several defenses at their disposal.
Procedurally, a defendant may file a motion to dismiss the complaint at the early stages of the
litigation. This article discusses the most common grounds for dismissal of an FCA complaint and
highlights recent case law pertaining to each defense.
I.

Failure to Plead Fraud with Particularity under FRCP 9(b)

Because actions under the FCA allege fraud against the government, courts require
allegations sufficient to satisfy Rule 9(b) of the Federal Rules of Civil Procedure (“FRCP”), which
provides that “a party must state with particularity the circumstances constituting fraud or
mistake.”1 In FCA cases, motions to dismiss on the basis of the plaintiff’s failure to meet the
FRCP 9(b) heightened pleading requirements are the most common and, generally, the most
effective.
a. Circuit Split


The circuit courts have long remained split as to the stringency of the FRCP 9(b)
pleading requirements.
 The Second Circuit recently noted, however—in an opinion adopting the
“more lenient” standard (see below)—that as circuit courts have grappled
with the FRCP 9(b) requirements in the context of various fact patterns, the
differences of opinion between the courts “have been refined in ways that
suggest a case-by-case approach that is more consistent than might at first
appear.”2
 Thus, in the Second Circuit’s view, “the reports of a circuit split are, like
those prematurely reporting Mark Twain’s death, ‘greatly exaggerated.’”3



Some circuits take a “stricter” position that FRCP 9(b) requires evidence to support
an allegation of an actual false claim for payment submitted to the government.
 U.S. ex rel. Clausen v. Lab. Corp. of Am., 290 F.3d 1301 (11th Cir. 2002)


FRCP 9(b) requires “some indicia of reliability . . . to support the
allegation of an actual false claim for payment being made to the
[g]overnment.”4

 U.S. ex rel. Bledsoe v. Comty. Health Sys., Inc., 501 F.3d 493 (6th Cir.
2007)
Fed. R. Civ. P. 9(b).
United States ex rel. Chorches for Bankr. Estate of Fabula v. Am. Med. Response, Inc., 865 F.3d 71, 89 (2d Cir.
2017).
3
Id.
4
Clausen, 290 F.3d at 1311.
1
2
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Relying on Clausen, court holds that “where a relator pleads a
complex and far-reaching fraudulent scheme,” he must also
“provide[] examples of specific false claims submitted to the
government.”5

 U.S. ex rel. Nathan v. Takeda Pharms. N.A., 707 F.3d 451 (4th Cir. 2013)


Court adopts Clausen standard to hold that “when a defendant’s
actions, as alleged and as reasonably inferred from the allegations,
could have led, but need not necessarily have led, to the submission
of false claims, a relator must allege with particularity that specific
false claims actually were presented to the government for
payment.”6

 United States ex rel. Strubbe v. Crawford Cty. Mem'l Hosp., 915
1158 (8th Cir. 2019)


“A relator can meet the Rule 9(b) requirements by pleading (1)
representative examples of the false claims, or (2) the particular
details of a scheme to submit false claims paired with reliable indicia
that lead to a strong inference that claims were actually submitted.”7



“The relators pleaded many key facts upon information and belief,
without providing a statement of facts on which the belief is
founded.”8




“A generalized allegation that the hospital paid vendors
above market value and submitted a false cost report—
without a statement of facts on which the belief is founded—
does not sufficiently demonstrate that these were improper
expenses or were included on cost reports.”9

“Other allegations, which are not pleaded upon information and
belief, similarly do not identify the underlying basis for the
assertions.”10


“For instance, the relators plead, ‘The paramedics were told
by their managers, in writing, that no matter how long the
breathing treatments took, to document on the timesheets

Bledsoe, 501 F.3d at 510.
Nathan, 707 F.3d at 456-58 (emphasis omitted).
7
Strubbe, 915 F.3d at 1163 (internal quotations omitted).
8
Id. at 1165 (internal quotations omitted).
9
Id.
10
Id. at 1165-66.
5
6
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that the treatments took at least 30 minutes. These timesheets
are used in billing to Medicare.’”11




“The relators—who do not allege personal knowledge of the
hospital's billing practices—do not explain how they knew
the timesheets were used to bill Medicare. They also do not
plead a single example where they performed a breathing
treatment in less than 30 minutes.”12

Conversely, a number of courts have adopted a “more lenient” approach to the
FRCP 9(b) pleading standard, allowing a complaint that does not allege the details
of an actually submitted false claim to pass muster by “alleging particular details
of a scheme to submit false claims paired with reliable indicia that lead to a strong
inference that claims were actually submitted.”13
 U.S. ex rel. Grubbs v. Kanneganti, 565 F.3d 180 (5th Cir. 2009)


“We hold that to plead with particularity the circumstances
constituting fraud for a False Claims Act § 3729(a)(1) claim, a
relator's complaint, if it cannot allege the details of an actually
submitted false claim, may nevertheless survive by alleging
particular details of a scheme to submit false claims paired with
reliable indicia that lead to a strong inference that claims were
actually submitted.”14


See also Ebeid ex rel. U.S. v. Lungwitz, 616 F.3d 993, 99899 (9th Cir. 2010) (adopting Grubbs’ strong inference
standard); Foglia v. Renal Ventures Mgmt., LLC, 754 F.3d
153, 157-58 (3d Cir. 2014) (same); U.S. ex rel. Heath v. AT
& T, Inc., 791 F.3d 112, 126 (D.C. Cir. 2015) (same)

 U.S. ex rel. Duxbury v. Ortho Biotech Prod., L.P., 579 F.3d 13 (1st Cir.
2009)


“Although a close call, [plaintiff’s] claims satisfy Rule 9(b) under
this more flexible standard. . . . Although [plaintiff] does not identify
specific claims, he has alleged the submission of false claims across
a large cross-section of providers that alleges the who, what, where,
and when of the allegedly false or fraudulent representation.”15

Id. at 1166.
Id.
13
U.S. ex rel. Grubbs v. Kanneganti, 565 F.3d 180, 190 (5th Cir. 2009).
14
Id.
15
Duxbury, 579 F.3d at 30 (internal citations and quotations omitted).
11
12
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“In particular, [plaintiff] has identified, as to each of the eight
medical providers (the who), the illegal kickbacks (the what), the
rough time periods and locations (the where and when), and the
filing of the false claims themselves.”16

 U.S. ex rel. Lusby v. Rolls-Royce Corp., 570 F.3d 849 (7th Cir. 2009)


Plaintiff alleged that Rolls-Royce defrauded the government with
regard to the quality of the turbine blades in its T56 engine, and that
Rolls-Royce entered into contracts with the government requiring
that all of the engine’s parts to meet certain specifications even
though Rolls-Royce knew about the turbine blade deficiencies.17



Court held that the plaintiff-relator, Lusby, satisfied FRCP 9(b)
because “[t]he complaint names specific parts shipped on specific
dates, and it relates details of payment.”18


“Lusby has not seen any of the invoices and representations
that Rolls–Royce submitted to its customers. He knows
about shipments and payments, but he does not have access
to the paperwork. The district court held that, unless Lusby
has at least one of Rolls–Royce's billing packages, he lacks
the required particularity. Since a relator is unlikely to have
those documents unless he works in the defendant's
accounting department, the district court's ruling takes a big
bite out of qui tam litigation.”19



“We don't think it essential for a relator to produce the
invoices (and accompanying representations) at the outset of
the suit.”20

 Foglia v. Renal Ventures Mgmt., LLC, 754 F.3d 153 (3d Cir. 2014)


“At this point we must assume that Foglia is correct in alleging that
Renal did not follow the procedures that it should have followed. . .
. Although we recognize that this hypothesis could be challenged, it
certainly suffices to give Renal notice of the charges against it, as is
required by Rule 9(b). This conclusion is further supported by the
fact that Renal, and only Renal, has access to the documents that

16

Id.
Lusby, 570 F.3d at 853.
18
Id. at 854.
19
Id.
20
Id.
17
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could easily prove the claim one way or another—the full billing
records from the time under consideration.”21
 United States ex rel. Chorches for Bankr. Estate of Fabula v. Am. Med.
Response, Inc., 865 F.3d 71 (2d Cir. 2017)


Plaintiff alleged that defendant AMR “engaged in a scheme to
fraudulently obtain reimbursement from Medicare by falsely
certifying ambulance transports as medically necessary and
submitting claims that it knew were not properly reimbursable”
under Medicare payment regulations.22 Court noted that the
complaint identifies specific instances in which AMR supervisors
expressly asked for a claim for payment “to be falsified in order to
qualify a run for Medicare reimbursement” and stated that “[t]hese
allegations are hardly implausible, or even surprising, in light of the
scheme of falsification” alleged by plaintiff based on the relator’s
personal knowledge.23




“Indeed, it is difficult to conceive of a reason why AMR
would go through the trouble of qualifying [ambulance] runs
as medically necessary if not to claim reimbursement for
them. Thus, in alleging that supervisors specifically
referenced Medicare as the provider to whose requirements
the allegedly falsified revisions were intended to conform,
the [complaint] supports a strong inference that false claims
were submitted to the government.”24

“Rule 9(b) does not require that every qui tam complaint provide
details of actual bills or invoices submitted to the government, so
long as the relator makes plausible allegations . . . that lead to a
strong inference that specific claims were indeed submitted and that
information about the details of the claims submitted are peculiarly
within the opposing party’s knowledge.”25

b. Recent Eighth Circuit Decision


In the most recent circuit court decision on the FRCP 9(b) standard in FCA cases,
the Eighth Circuit reaffirmed its split from the majority.

Foglia, 754 F.3d. at 158; but see United States v. Eastwick Coll., 657 F. App'x 89, 95 (3d Cir. 2016) (“Although the
[complaint] alleges that many students' grades were arbitrarily inflated or depressed by school administrators and
teachers, it fails to specify what specific grades were altered by what individuals in what semesters.”).
22
Am. Med. Response, 865 F.3d at 75-76.
23
Id. at 85.
24
Id. (emphasis in original).
25
Id. at 93.
21
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In United States ex rel. Strubbe v. Crawford Cty. Mem'l Hosp. (see above), the
relators—former paramedics and EMTs working for defendant Crawford—alleged
that Crawford submitted a litany of false claims to Medicare, along with false
statements and reports to get fraudulent claims paid.26
 Such claims included, inter alia, claims for breathing treatments and
laboratory services administered by emergency medical staff without
proper credentialing.27



In an opinion issued February 11, 2019, the court dismissed relators’ complaint,
reiterating its strict interpretation in holding that “the complaint here alleges a
fraudulent scheme without representative examples with the required specificity.”28
 “For instance, the complaint alleges [Crawford] submitted false claims for
unnecessary breathing treatments. It gives one example of a patient who
received an unnecessary breathing treatment, but fails to include the date,
the provider performing the treatment, any specific information about the
patient, what money was obtained, and most importantly, whether a claim
was actually submitted for that particular patient.”29



The Eighth Circuit did acknowledge that, per its precedent, a relator can also satisfy
FRCP 9(b) by pleading the particular details of a fraudulent scheme “paired with
reliable indicia that lead to a strong inference that claims were actually submitted,”
suggesting a partial adoption of the “more lenient” standard.30



In dismissing the relators’ complaint for lack of particularity, however, the court
found that because the relators were paramedics and EMTs who did not have access
to Crawford’s billing department or personal knowledge of Crawford’s billing
practices, the complaint lacked the reliable indicia that would lead to a “strong
inference” that Crawford had actually submitted false claims.31



At best, said the court, some of the relators’ allegations showed only “the possibility
that [Crawford] submitted claims,” but did not lead to the requisite “strong
inference.”32

915 F.3d 1158, 1162 (8th Cir. 2019).
Id.
28
Id. at 1164.
29
Id.
30
Id. (“[A] relator can also satisfy Rule 9(b) by pleading the ‘particular details of a scheme to submit false claims
paired with reliable indicia that lead to a strong inference that claims were actually submitted.’” (quoting United States
ex rel. Thayer v. Planned Parenthood of the Heartland, 765 F.3d 914, 918 (8th Cir. 2014)).
31
Id. at 1164-65.
32
Id. at 1165.
26
27
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c. Recent Cert Petition on 9(b) Issue

II.



In a July 2018 Tenth Circuit opinion denying a defendants’ motion to dismiss on
FRCP 9(b) grounds, the court “excuse[d] deficiencies [in the complaint] that result
from the plaintiff’s inability to obtain information within the defendant’s exclusive
control.”33



The defendant in that case, Intermountain Health Care, Inc., filed a petition for
certiorari with the U.S. Supreme Court on January 14, 2019.34



Intermountain’s cert petition seeks for the Supreme Court to resolve, inter alia,
“[w]hether a court may create an exception to [FRCP] 9(b)’s particularity
requirement when the plaintiff claims that only the defendant possesses the
information needed to satisfy that requirement.”35

Failure to State a Claim under FRCP 12(b)(6)

Defendants may move to dismiss an FCA complaint under FRCP 12(b)(6) for failure to
state a claim, and generally do so in conjunction with an FRCP 9(b) motion. Common grounds
for an FRCP 12(b)(6) motion include relator’s failure to adequately plead a necessary element of
an FCA violation such as knowledge, falsity, or materiality. For this reason, it is imperative that
counsel in an FCA case have a full understanding of the requirements for proving each element of
an FCA violation.
a. Falsity
i.

Generally
 The crux of a viable FCA complaint is the falsity of the claim
presented to the government for reimbursement.36
 For purposes of proving falsity, court have distinguished between
objective falsity and subjective differences of opinion, requiring
proof of the former in order to hold the defendant liable.37

United States ex rel. Polukoff v. St. Mark's Hosp., 895 F.3d 730, 745 (10th Cir. 2018) (citing George v. Urban
Settlement Servs., 833 F.3d 1242, 1255 (10th Cir. 2016)).
34
Intermountain Health Care, Inc. v. United States ex rel. Polukoff, Petition for a Writ of Certiorari (S. Ct. Jan. 14,
2019), available at https://www.insidethefca.com/wp-content/uploads/sites/300/2019/02/Intermountain-CertPetition.pdf.
35
Id.
36
See Urquilla-Diaz v. Kaplan Univ., 780 F.3d 1039, 1052 (11th Cir. 2015) (“[T]he ‘sine qua non of a False Claims
Act violation’ is the submission of a false claim to the government.”) (citing Corsello v. Lincare, Inc., 428 F.3d 1008,
1012 (11th Cir. 2005)).
37
See United States ex rel. Riley v. St. Luke’s Episcopal Hosp., 355 F.3d 370, 376 (5th Cir. 2004) (“[E]xpressions of
opinion or scientific judgments about which reasonable minds may differ cannot be ‘false’.”); United States v. Prabhu,
442 F.Supp.2d 1008, 1026 (D.Nev.2006) (“[C]laims are not ‘false’ under the FCA when reasonable persons can
disagree regarding whether the service was properly billed to the Government.”).
33
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 As the Tenth Circuit had explained, objective falsity under the FCA
“does not mean ‘scientifically untrue’; it means ‘a lie.’”38
o “[L]iability under the FCA must be predicated on an
objectively verifiable fact” rather than a subjective opinion
that the claim is false.39
 Types of falsity:
o Factual falsity, “in which a . . . claimant submits information
that is untrue on its face”40
o Legal falsity, in which the claim “rest[s] on a false
representation of compliance with an applicable federal
statute, regulation, or contractual term”41
o “A legally false claim, also known as a false
certification, can be either express or implied.”42
i. “An express false certification occurs when a
claimant explicitly represents that he or she
has complied with a contractual condition,
but in fact has not complied.”43
ii. “An implied false certification, on the other
hand, occurs when a claimant makes no
affirmative representation but fails to comply
with a contractual or regulatory provision
where certification was a prerequisite to the
government action sought.”44
o Under either an express or implied false certification claim,
the plaintiff must plead that the defendant “knowingly
violated a requirement that the defendant knows is material
to the Government’s payment decision.”45

United States ex rel. Morton v. A Plus Benefits, Inc., 139 Fed. Appx. 980, 982 (10th Cir. 2005) (unpublished)
(quoting Wang v. FMC Corp., 975 F.2d 1412, 1421 (9th Cir. 1992)).
39
Id. at 983.
40
United States v. Kellogg Brown & Root Servs., Inc., 800 F. Supp. 2d 143, 154 (D.D.C. 2011).
41
Id. (quoting United States v. Sci. Applications Int’l Corp., 626 F.3d 1257, 1266 (D.C. Cir. 2010)).
42
Id. (internal quotations omitted).
43
Id.
44
Id. (internal quotations omitted).
45
Universal Health Servs. Inc. v. United States, 136 S. Ct. 1989, 1996 (2016).
38
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ii.

Differences of Opinion in Medical Decision-Making
 United States ex rel. Polukoff v. St. Mark's Hosp., 895 F.3d 730
(10th Cir. 2018)
o “It is possible for a medical judgment to be ‘false or
fraudulent’ as proscribed by the FCA for at least three
reasons.”46
o (a) The FCA is read broadly;
o (b) “[T]he fact that an allegedly false statement
constitutes the speaker’s opinion does not disqualify
it from forming the basis of FCA liability”;
o (c) “[C]laims for medically unnecessary treatment
are actionable under the FCA.”47
o “We thus hold that a doctor’s certification to the government
that a procedure is ‘reasonable and necessary’ is ‘false’
under the FCA if the procedure was not reasonable and
necessary under the government’s definition of the
phrase.”48
 United States v. AseraCare Inc., 176 F. Supp. 3d 1282 (N.D. Ala.
2016)
o “When two or more medical experts look at the same
medical records and reach different conclusions about
whether those medical records support the certifying
physicians . . . all that exists is a difference of opinion.”49
o “This difference of opinion among experts regarding
the patients' hospice eligibility alone is not enough to
prove falsity, and the Government has failed to point
the court to any objective evidence of falsity.”50
o “Practices that may be improper, standing alone, are
insufficient to show falsity without proof that specific claims
were in fact false when submitted to Medicare.”51

Polukoff, 895 F.3d at 742.
Id.
48
Id. at 743 (emphasis added).
49
AseraCare, 176 F. Supp. 3d at 1285.
50
Id.
51
Id. at 1283 (quoting Urquilla-Diaz v. Kaplan Univ., 780 F.3d 1039, 1045 (11th Cir. 2015) (internal quotations
omitted)).
46
47
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o NOTE: DOJ appealed the AseraCare decision to the
Eleventh Circuit in 2016.52 As of this date, however, the
appellate court has yet to issue a decision.
 United States v. Vista Hospice Care, Inc., No. 3:07-CV-00604-M,
2016 WL 3449833 (N.D. Tex. June 20, 2016)
o “Because a physician must use his or her clinical judgment
to determine hospice eligibility, an FCA claim about the
exercise of that judgment must be predicated on the presence
of an objectively verifiable fact at odds with the exercise of
that judgment, not a matter of questioning subjective clinical
analysis.”53
o “For example, a relator could present evidence that a
certifying physician was not, in fact, exercising the
physician's clinical judgment when certifying a
patient, because the physician never reviewed the
patient's medical condition nor saw the patient, or
that the physician did not actually believe that if the
patient's disease ran its normal course, the patient had
a prognosis of six months or less.”54
o However, “[a] testifying physician’s disagreement with a
certifying physician’s prediction of life expectancy is not
enough to show falsity.”55
b. Materiality
i.

Universal Health Servs., Inc. v. United States (“Escobar”), 136 S. Ct. 1989
(2016).


Landmark FCA decision from the Supreme Court on the
issue of materiality.



Held that “a misrepresentation about compliance with a
statutory, regulatory, or contractual requirement must be
material to the Government's payment decision in order to
be actionable under the False Claims Act.”56

See United States v. GGNSC Admin. Servs., Brief for Appellant, No. 16-13004, 2016 WL 4582600 (11th Cir. Aug.
2016).
53
Vista, 2016 WL 3449833 at *17.
54
Id.
55
Id. (citing AseraCare, 2016 WL 1270521, at *1 (N.D. Ala. Mar. 31, 2016)).
56
Escobar, 136 S. Ct. at 2002.
52
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Court waved off the defendant’s argument that FCA liability
should only attach if the misrepresentation in question
relates to compliance with a statutory, regulatory, or
contractual requirement that the government has specified as
an express condition of payment.57






Instead, said the court, “[w]hether a provision is
labeled a condition of payment is relevant to but not
dispositive of the materiality inquiry.”58

Materiality is “demanding”59 and “looks to the effect on the
likely or actual behavior of the recipient of the alleged
misrepresentation”—in this case, the government.60


Court adopted what had come to be known as the
“natural tendency test,”61 writing that “the term
‘material’ means having the natural tendency to
influence, or be capable of influencing, the payment
or receipt of money or property,” and “look[s] to the
effect on the likely or actual behavior of the recipient
of the alleged misrepresentation.”62



Something is material if a reasonable person “would
attach importance to [it] in determining his choice of
action in the transaction” or “if the defendant knew
or had reason to know that the recipient of the
representation attaches importance to the specific
matter ‘in determining his choice of action,’ even
though a reasonable person would not.”63

Relevant factors
exhaustive):


in

determining

materiality

(non-

(1) Government’s decision to expressly identify
compliance with the relevant statute, regulation, or
contractual provision as a condition of payment;

Id. at 2001.
Id.
59
Id. at 2003 (“The False Claims Act is not ‘an all-purpose antifraud statute,’ [citation omitted] or a vehicle for
punishing garden-variety breaches of contract or regulatory violations.”).
60
Id. at 2002.
61
See, e.g., U.S. ex rel. Longhi v. United States, 575 F.3d 458, 468 (5th Cir. 2009) (“[A] false statement is material if
it has a ‘natural tendency to influence, or [is] capable of influencing, the decision of the decisionmaking body to which
it was addressed.’”) (quoting Neder v. United States, 527 U.S. 1, 16, 119 S.Ct. 1827, 144 L.Ed.2d 35 (1999)).
62
Escobar, 136 S.Ct. at 2002.
63
Id. at 2002-03.
57
58
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ii.



(2) Whether the government consistently refuses to
pay claims in other cases based on noncompliance
with the particular statutory, regulatory, or
contractual requirement;



(3) Whether the government, with actual knowledge
of the noncompliance, consistently pays such claims
and there is no indication that its practice will
change; and



(4) Whether the noncompliance is “minor or
insubstantial” or if it goes “to the very essence of the
bargain” between the defendant and the
government.64

Recent Decisions
 United States ex rel. Doe v. Heart Sol., PC, 918 F.3d 300 (3d Cir.
2019) (finding that, under Escobar, FCA materiality standard is met
where government points to regulation showing that Medicare
would not pay claims for neurological testing in absence of a
certification from a supervising neurologist, and defendant failed to
rebut with evidence that noncompliance with supervision
requirement was “minor or insubstantial” or that Medicare generally
pays similar claims despite actual knowledge of violations).
 United States ex rel. Rose v. Stephens Inst., 909 F.3d 1012 (9th Cir.
2018), cert. denied sub nom. Stephens Inst. v. U.S. ex rel. Rose, No.
18-1124, 2019 WL 979327 (U.S. Apr. 1, 2019) (holding that where
defendant, in exchange for funding, made contractual pledge with
Department of Education to not reward admissions officers for
enrolling higher numbers of students, noncompliance with the
pledge was material under Escobar standard because (i) funding was
conditioned on compliance with the pledge; (ii) the Department of
Education had previously enforced the pledge and had not allowed
for continued funding despite actual knowledge of noncompliance;
and (iii) the large incentive payments made by defendant to
admissions officers meant that noncompliance was not “minor or
insubstantial”).
 United States ex rel. Berkowitz v. Automation Aids, Inc., 896 F.3d
834 (7th Cir. 2018) (dismissing relator’s complaint under FRCP 9(b)
but finding, in dicta, that “the fact that the government has allegedly

64

Id. at 2003 & n.5.
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paid millions of dollars for the non-compliant products suggests that
[relator] cannot satisfy the materiality prong”).
 United States ex rel. Berg v. Honeywell Int'l, Inc., 740 F. App'x 535
(9th Cir. 2018), cert. denied sub nom. U.S. ex rel. Berg v. Honeywell
Int'l, Inc., No. 18-1030, 2019 WL 485403 (U.S. Apr. 1, 2019)
(finding that defendant’s improper calculation of baseline savings as
part of Army contract was immaterial to the Army’s payment
decisions because the Army began paying defendant’s claims after
becoming aware of relator’s fraud allegations and other potential
noncompliance by defendant).
 United States ex rel. Prather v. Brookdale Senior Living
Communities, Inc., 892 F.3d 822 (6th Cir. 2018), cert. denied sub
nom. Brookdale Senior Living Communities, Inc. v. U.S. ex rel.
Prather, No. 18-699, 2019 WL 1231774 (U.S. Mar. 18, 2019)
(finding that relator sufficiently alleged materiality of home health
care provider’s alleged misrepresentation pertaining to compliance
with Medicare regulation stating that physician certification of need
for home health services must be obtained at time plan of care was
established or shortly thereafter because (i) timing requirement was
express condition of payment; (ii) government’s payment of subject
claims was irrelevant given that such claims were paid without
knowledge of noncompliance; and (iii) timing requirement went to
“essence of bargain” because it was necessary to prevent fraud and
was emphasized in relevant Medicare guidance).
 United States ex rel. Ruckh v. Salus Rehab., LLC, 304 F. Supp. 3d
1258 (M.D. Fla. 2018) (overturning $348 million jury verdict in
FCA suit alleging nursing home record-keeping deficiencies
because “defendants delivered the services for which the [federal
and state] governments were billed; the governments paid and
continue to pay to this day despite the disputed practices, long ago
known to all who cared to know”).
o “Escobar assumes and enforces a course of dealing between
the government and a supplier of goods or services that rests
comfortably on proven and successful principles of
exchange—fair value given for fair value received.”65
o “Escobar rejects a system of government traps, zaps, and
zingers that permits the government to retain the benefit of a
substantially conforming good or service but to recover the

65

Ruckh, 304 F. Supp. 3d at 1263.
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price entirely—multiplied by three—because of some
immaterial contractual or regulatory non-compliance.”66
 United States ex rel. Petratos v. Genentech Inc., 855 F.3d 481 (3d
Cir. 2017) (affirming dismissal of relator’s allegations that
Genentech ignored and suppressed side effects data regarding one
of its cancer drugs, Avastin, because relator made no factual
allegations showing that Medicare would not have reimbursed
Avastin claims had the alleged reporting deficiencies been cured,
and because the FDA continued to approve Avastin even after
relator disclosed his evidence to DOJ).
 United States ex rel. Harman v. Trinity Indus. Inc., 872 F.3d 645
(5th Cir. 2017), cert. denied sub nom. U.S. ex rel. Harman v. Trinity
Indus., Inc., 139 S. Ct. 784 (2019) (reversing a jury award of $525
million in FCA suit alleging that defendant concealed a design
change made in guardrails sold to the Federal Highway
Administration because Highway Administration continued to
reimburse defendant for guardrails with full knowledge of the
product’s purported deficiencies).
o “When the government, at appropriate levels, repeatedly
concludes that it has not been defrauded, it is not forgiving a
found fraud—rather it is concluding that there was no fraud
at all.”67
iii.

FCA Materiality and the Anti-Kickback Statute (“AKS”)
 Guilfoile v. Shields, 913 F.3d 178 (1st Cir. 2019) (holding that the
language of 42 U.S.C. § 1320a-7b(g), which expressly states that
any AKS violation “constitutes a false or fraudulent claim” for
purposes of the FCA, “obviate[es] the need for a plaintiff to plead
materiality” because “[t]he statute’s use of the term ‘constitutes’
would be meaningless if courts had to engage in a materiality
analysis – for example, by inquiring into whether the entity
submitting the claim had certified its compliance with the AKS –
after establishing that a claim resulted from an AKS violation”).

c. Knowledge (i.e., scienter)
i.

Generally
 For purposes of the FCA, “knowingly” means “that a person, with
respect to information (i) has actual knowledge of the information;

66
67

Id.
Trinity, 872 F.3d at 670.
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(ii) acts in deliberate ignorance of the truth or falsity of the
information; or (iii) acts in reckless disregard of the truth or falsity
of the information.”68
o Although the line between deliberate ignorance and reckless
disregard is not always clearly determinable, the Eleventh
Circuit has stated that deliberate ignorance “plainly demands
even more culpability than that needed to constitute reckless
disregard.”69
o “Recklessness,” however, is not defined in the statute.
o To prove recklessness, the government must “come forward
with evidence of an ‘aggravated form of gross
negligence.’”70
o Innocent mistakes or general negligence are not
actionable under the FCA.71
 The FCA’s scienter requirement provides that “no proof of specific
intent to defraud is required.”72
 FRCP 9(b) excludes scienter from the heightened pleading
standard.73
ii.

Recent Decision
 United States ex rel. McFarland v. Fla. Pharmacy Sols., 358 F.
Supp. 3d 1316, 1321 (M.D. Fla. 2017) (finding that relator failed to
allege facts sufficient to support conclusion that physicians acted
with reckless disregard in Tricare telemedicine scheme because
complaint failed to identify a physician that signed a blanket
authorization to add an ingredient to a patient’s compounded
medication or to re-fill a prescription without the patient’s consent,
and because the practice of telemedicine, by itself, could not
establish reckless disregard for the truth or falsity of a claim for
reimbursement based on a telephonic consultation).

31 U.S.C. § 3729(b)(1)(A); United States ex rel. Saldivar v. Fresenius Med. Care Holdings, Inc., 145 F.Supp.3d
1220, 1256 (N.D. Ga. 2015).
69
Urquilla-Diaz v. Kaplan Univ., 780 F.3d 1039, 1058 n.15 (11th Cir. 2015).
70
Fresenius, 145 F.Supp.3d at 1257 (quoting Urquilla-Diaz, 780 F.3d at 1057).
71
Id.
72
31 U.S.C. § 3729(b)(1).
73
Fed. R. Civ. P. 9(b).
68
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III.

Public Disclosure Bar

Prior to the enactment of the Patient Protection and Affordable Care Act (“PPACA”) in
2010, the FCA’s “public disclosure bar” provided that “‘no court shall have jurisdiction’ over an
action based on publically disclosed allegations or transactions.”74 PPACA amended the public
disclosure bar, which now states that a “court shall dismiss an action or claim under this section,
unless opposed by the Government, if substantially the same allegations or transactions as alleged
in the action or claim were publically disclosed” in certain enumerated sources, including the
“news media,” “unless the action is brought by the Attorney General or the person bringing the
action is the original source of the information.”75 Although this provision does not, therefore,
preclude the government from bringing an FCA action, in cases where the government declines to
intervene, the public disclosure bar can serve as a useful tool in getting a relator’s case dismissed.
Procedurally, “[t]he prior version of § 3730(e)(4) was explicitly a jurisdictional bar, and
motions to dismiss based on this section were considered under [FRCP] 12(b)(1).”76 However, as
the Eleventh Circuit concluded in United States ex rel. Osheroff v. Humana, Inc., “the amended §
3730(e)(4) creates grounds for dismissal for failure to state a claim rather than for lack of
jurisdiction.”77 Other circuit courts have since followed suit.78 Accordingly, the proper
mechanism for bringing a public disclosure bar defense is an FRCP 12(b)(6) motion for failure to
state a claim.79
a. Test for Determining Applicability of Public Disclosure Bar


Courts generally apply a three-part test to guide the analysis of whether the publicdisclosure bar applies:
 (1) whether there has been a “public disclosure” of allegations or
transactions;
 (2) whether the allegations contained in the qui tam complaint are
“substantially the same” as allegations or transactions contained in public
disclosures; and


Before PPACA, circuit courts disagreed as to the meaning of the
phrase “based upon,” as used in the pre-2010 version of §
3730(e)(4)(A).

United States ex rel. Osheroff v. Humana, Inc., 776 F.3d 805, 810 (11th Cir. 2015) (quoting 31 U.S.C. § 3730(e)(4)
(2006)).
75
31 U.S.C.A. § 3730(e)(4) (2012).
76
Osheroff, 776 F.3d at 810.
77
Id. (citing United States ex rel. May v. Purdue Pharm. L.P., 737 F.3d 908, 916 (4th Cir. 2013)).
78
See, e.g., Abbott v. BP Expl. & Prod., Inc., 851 F.3d 384, 387 (5th Cir. 2017) (“We agree with our sister circuits
that the public disclosure bar is no longer jurisdictional.”); United States ex rel. Moore & Co., P.A. v. Majestic Blue
Fisheries, LLC, 812 F.3d 294, 300 (3d Cir. 2016) (“[W]e conclude that the amended bar is not jurisdictional.”).
79
Id. at 811.
74
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The Fourth and Seventh Circuits initially required the
defendant to prove that the relator's allegations were
“actually derived from the publicly disclosed
information.”80



The majority of courts, however, held “that as long as the
relator’s allegations are substantially similar to information
disclosed publicly, the relator’s claim is ‘based upon’ the
public disclosure even if he actually obtained his
information from a different source.”81

However, as the Fourth Circuit noted in a 2013 opinion, pursuant to
the PPACA amendments, “the public-disclosure bar no longer
requires actual knowledge of the public disclosure, but instead
applies ‘if substantially the same allegations or transactions were
publicly disclosed.”82

 (3) if so, whether the relator is the “original source” of the information.83
b. What Constitutes a “Public Disclosure”?
 United States ex rel. Hanks v. U.S. Oncology Speciality, LLP, 336 F. Supp. 3d
90 (E.D.N.Y. 2018)
o Relator brought FCA action against pharmaceutical giant Amgen and
three medical providers alleging (i) that Amgen “defrauded government
healthcare programs by falsely representing the prices of its drugs,
engaging in improper sales and marketing schemes such as promoting
off-label sales and marketing the spread, and paying illegal kickbacks
to physicians,” and (ii) that the medical providers received millions in
kickbacks from Amgen, filed claims with Medicare and Medicaid for
“overfill” they received for free, and “accepted sham honoraria.”84


Relator amended the complaint four times, adding defendants
and allegations each time.

United States ex rel. Ondis v. City of Woonsocket, 587 F.3d 49, 57 (1st Cir. 2009) (citing United States v. Bank of
Farmington, 166 F.3d 853, 864 (7th Cir.1999); United States ex rel. Siller v. Becton Dickinson & Co., 21 F.3d 1339,
1347–48 (4th Cir.1994)).
81
Id.
82
United States ex rel. May v. Purdue Pharma L.P., 737 F.3d 908, 917 (4th Cir. 2013).
83
See United States ex rel. Osheroff v. Humana Inc., 776 F.3d 805, 812 (11th Cir. 2015) (noting that the second prong
of the original test asked whether the plaintiff’s suit was “based upon” publicly-disclosed information, but further
noting that the PPACA amendments to the public disclosure bar effectively replaced “based upon” with “substantially
the same”); see also United States ex rel. Jamison v. McKesson Corp., 649 F.3d 322, 327 (5th Cir. 2011).
84
Hanks, 336 F. Supp. 3d at 99.
80
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o Court analyzed public disclosure bar under FRCP 12(b)(1) for lack of
subject-matter jurisdiction—rather than FRCP 12(b)(6)—because the
case had been pending since 2008, prior to the 2010 PPACA
amendment.85
o Defendants arguments re: public disclosure bar:


(1) Relator’s complaint was the “seventh of at least eleven qui
tam actions to have been filed against Amgen and its customers
in connection with Amgen’s marketing practices.”86




(2) Three previously-filed non-qui tam (i.e., unsealed) cases
involved substantially similar allegations.




Holding: “The complaints in at least some of these prior
actions alleged wrongdoing by Amgen and its customers
which is nearly identical to some of the wrongdoing
alleged in the [first-amended complaint].”87 However,
because “none of the six prior cases were unsealed prior
to the commencement of this action,” they did not
constitute “public disclosures.”88

Holding: “While none of these cases alleged a violation
of the FCA, the Court finds that all three alleged
fraudulent schemes are substantially similar to Amgen's
practices in this case.”89

(3) Several newspaper articles had reported on the effect
Amgen's marketing practices had on patients and the public
fisc.90


Holding: “Based on the foregoing, the Court finds that
this action is based in part upon allegations or
transactions which were publicly disclosed in prior civil
hearings and in the news media.”91

 United States ex rel. Hendrickson v. Bank of Am., N.A., 343 F. Supp. 3d 610
(N.D. Tex. 2018)
Id. at 109 (“The Supreme Court has repeatedly held that the 2010 amendments do not apply to cases that were
pending as of March 23, 2010, when the PPACA was signed into law.”) (citing Schindler Elevator Corp. v. United
States ex rel. Kirk, 563 U.S. 401, 404, n.1 (2011)).
86
Id. at 111.
87
Id.
88
Id.
89
Id.
90
Id. at 112.
91
Id.
85
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 United States ex rel. Beauchamp v. Academi Training Ctr., 816 F.3d 37 (4th
Cir. 2016)
o Relators filed initial complaint in April 2011 alleging that defendant
Academi “submitted false reports and bills to the State Department for
contractors employed in positions in which they did not actually work
and also defrauded the State Department by requesting payment for
unissued equipment.”92 Relators filed first-amended complaint in May
2011 to add allegations regarding defendant’s fabrication of scorecards
used to show the proficiency of its contractors’ handling of necessary
firearms.93
o After filing first-amended complaint, two former firearm instructors
with Academi, Winston and Wheeler, contacted relators’ counsel with
additional information about the weapons qualification scheme.94
o Winston and Wheeler then filed their own, unsealed complaint against
Academi based on FCA retaliation provision. Their complaint “detailed
the State Department contract, the weapons qualification testing
requirements, and Academi’s failure to conduct proper marksmanship
testing.”95


In July 2012, Wired.com published a story about Winston and
Wheeler’s case. The article described, inter alia, the weapons
qualification scheme and explained how Academi “falsified
dozens of marksmanship tests for its security contractors.”96

o After DOJ declined to intervene, relators filed a second-amended
complaint in November 2012, which expanded upon the weapons
qualification scheme allegations by adding a number of paragraphs from
Winston and Wheeler’s complaint.97
o Overturning district court decision, Fourth Circuit found that relators’
second-amended complaint was not precluded by public disclosure bar


“[T]he determination of when a plaintiff's claims arise for
purposes of the public-disclosure bar is governed by the date of

Beauchamp, 816 F.3d at 40-41.
Id. at 41.
94
Id.
95
Id.
96
Id. (internal citations omitted).
97
Id.
92
93
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the first pleading to particularly allege the relevant fraud and not
by the timing of any subsequent pleading.”98


“At bottom, the public-disclosure bar does not apply here.
Relators sufficiently pled the weapons qualifications scheme in
their first-amended complaint that came well before the
Wired.com article. The district court thus wrongly concluded
that this article was a qualifying public disclosure that triggered
the bar. And without a qualifying public disclosure, the district
court erred by dismissing these claims under either version of §
3730(e)(4)(A).”99

 United States ex rel. Osheroff v. Humana Inc., 776 F.3d 805 (11th Cir. 2015)
o Relator brought FCA action against medical insurance company
Humana and several clinics, alleging “that the clinics provided, and the
Humana defendants either knew of or promoted, a variety of free
services for patients and health plan members, including transportation,
meals, spa and salon services, and entertainment,” in violation of the
AKS.100
o In arguing that relator’s complaint was precluded by the public
disclosure bar, “defendants rely in part on disclosures made in Florida
state court in the case of Pasteur Med. Center, Inc. v. Wellcare of
Florida, Inc.”101


“Before the 2010 amendments to the FCA, information
disclosed in both federal and state court proceedings was
considered publicly disclosed.”102



“After the 2010 amendments, only information disclosed in
federal court proceedings may be considered public
disclosures.”103

o “Next, the defendants rely on disclosures that they contend qualify as
‘news media,’ and thus are public disclosures under the statute,
including articles in the Miami Herald, newspaper advertisements, and
the clinics' own websites.”104

Id. at 46.
Id.
100
Osheroff, 776 F.3d at 808.
101
Id. at 812 (citation omitted).
102
Id.
103
Id.
104
Id. at 813.
98
99
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For purposes of determining whether there was public
disclosure, “[n]ewspaper articles clearly qualify as news
media.”105



Moreover, “[b]ecause the term ‘news media’ has a broad sweep,
we conclude that the newspaper advertisements and the clinics’
publicly available websites, which are intended to disseminate
information about the clinics’ programs, qualify as news media
for purposes of the public disclosure provision.”106


Court reasoned that like the Miami Herald articles
themselves, the advertisements placed in the Herald, and
the clinics’ websites, discussed the clinics’ free services
and programs.

c. When are Allegations “Substantially the Same” as Those Contained in a Public
Disclosure?
 United States ex rel. Hendrickson v. Bank of Am., N.A., 343 F. Supp. 3d 610
(N.D. Tex. 2018)
o “A complaint is based upon public disclosures where ‘one could have
produced the substance of the complaint merely by synthesizing the
public disclosures' description of the scheme.’”107
o “The public disclosures must ‘provide specific details about the
fraudulent scheme and the types of actors involved in it sufficient to set
the government on the trail of the fraud and ensure that the government
will not need to comb through myriad transactions performed by various
types of entities in search of potential fraud.”108
o “[T]he publicly disclosed allegations or transactions need only be as
broad and as detailed as those in the relator's complaint.”109
 Phone Recovery Servs., LLC v. Verizon Washington, DC, Inc. (“PRS”), 191
A.3d 309 (D.C. 2018)
o Relator brought qui tam action alleging that the defendant
telecommunications company used fraudulent means to underpay a
monthly tax imposed by the District of Columbia on all wireline,
105

Id.
Id.
107
Hendrickson, 343 F. Supp. 3d at 625 (quoting United States ex rel. Jamison v. McKesson Corp., 649 F.3d 322, 331
(5th Cir. 2011)).
108
Id. (quoting Jamison, 649 F.3d at 329 (internal quotations omitted)).
109
Id. at 625-26 (quoting Jamison, 649 F.3d at 327 (internal quotations omitted)).
106
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wireless, and interconnected Voice Over Internet Protocol (VoIP)
service providers to fund the District’s 911 emergency call center.110


“More specifically, PRS claimed that each defendant classified
the service it provided to its customers as a wireline primary rate
interface (PRI), organized into private exchange stations and
ordinarily taxed at $0.62 per station, when the defendant was
actually providing a VoIP service that should be taxed at $0.76
per line, trunk, or path.”111

o In arguing that PRS’s claim was barred due to prior public disclosure,
defendants pointed to thirteen news articles that, in the lower court’s
view, “sufficed to alert the District to the likelihood of a similar scheme
within its borders” given that “each article described an instance or
instances of major telephone companies fraudulently shortchanging and
some, but not all, of the articles raised the possibility that this problem
was industry-wide.”112


PRS countered that “none of the companies’ articles alleged that
these providers engaged in the specific conduct described in the
complaint.”

o The “degree of specificity as to the method of fraud alleged in the
complaint as compared to that described in prior disclosures has turned
out to be significant—and often determinative—to other courts
analyzing dismissal under the federal public disclosure bar.”113


“In this case, the proffered articles explain that various
telecommunication companies failed to pay adequate 911 taxes,
but none states that the companies did so by misclassifying VoIP
services as PRI services or by failing to apply the ‘trunking ratio’
for PRI services so as to undercharge for PRI services. Although
PRS alleged a type of fraud that could, at a high level of
generality, fall within the scope of the fraud alleged in the prior
media disclosures, we embrace the approach of the Ninth and
Seventh Circuits and conclude that PRS's description of the
precise mechanism by which the phone companies allegedly
committed fraud differs markedly from the publicly disclosed
misconduct for purposes of the public disclosure bar.”114

PRS, 191 A.3d at 312.
Id. at 313.
112
Id. at 318 (internal quotations omitted).
113
Id. at 318-19 (citing United States ex rel. Goldberg v. Rush Univ. Med. Ctr., 680 F.3d 993 (7th Cir. 2012)).
114
Id. at 320.
110
111
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 United States ex rel. Mateski v. Raytheon Co., 816 F.3d 565 (9th Cir. 2016)
o Defendant entered into a contract with various government agencies to
design and build a Visible Infrared Imaging Radiometer Suite (VIIRS)
sensor, a component of a larger satellite system project. 115 During
project performance, a number of public disclosures, including
government reports and news articles, revealed that many of the satellite
project’s inefficiencies were caused by defendant’s inadequate
management of the VIIRS sensor portion of the project.116
o Relator, a former engineer for defendant, brought qui tam action
alleging that defendant had violated the FCA by failing to comply with
numerous contractual requirements, fraudulently covering up
noncompliance, and employing improper billing procedures.117


Importantly, relator’s complaint “ma[de] numerous specific
allegations, including: creation of false waivers; improper (and
forged) signoffs certifying work performed; failure to rectify
issues relating to electrostatic discharge; cross contamination of
flight and non-flight quality materials; and use of prohibited
materials such as tin plating.”118

o “Although ‘substantially similar’ is a phrase that appears frequently in
our FCA decisions, we have never had occasion to articulate an
approach to evaluating whether two sets of allegations are similar
enough to qualify as ‘substantially similar’ under the public disclosure
bar. Our prior cases fall at the far ends of the similarity spectrum—on
one end are cases finding substantial similarity because the allegations
in the qui tam complaint were virtually identical to prior public
disclosures, and on the other end are cases finding no similarity because
the allegations in the qui tam complaint were completely different from
prior disclosures. [Relator’s] case falls between these two extremes.”119


“If considered at a high level of generality, [Relator’s]
Complaint and the public reports both discuss problems with
VIIRS,” but “[i]f considered at a more granular level, the
allegations in [the] Complaint discuss specific issues found
nowhere in the publicly disclosed information.”120

Mateski, 816 F.3d at 567.
Id. at 567-68.
117
Id. at 568.
118
Id.
119
Id. at 573-74.
120
Id. at 574.
115
116
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o “Allowing a public document describing ‘problems’—or even some
generalized fraud in a massive project or across a swath of an industry—
to bar all FCA suits identifying specific instances of fraud in that project
or industry would deprive the Government of information that could
lead to recovery of misspent Government funds and prevention of
further fraud.”121
o “[Relator’s] Complaint alleges fraud that is different in kind and in
degree from the previously disclosed information about VIIRS. . . .
Although prior public reports had described general problems with
[defendant’s] work on VIIRS, none provided specific examples or the
level of detail offered by [Relator].”122


“Even if, as [defendant] argues, the prior public reports provided
‘enough information to . . . pursue an investigation’ into some
fraud, and even though the Government did in fact undertake
some investigation of VIIRS, the prior reports could not have
alerted the Government to the specific areas of fraud alleged by
[Relator].”123

d. When Does the “Original Source” Exception Apply?
 United States ex rel. Hendrickson v. Bank of Am., N.A., 343 F. Supp. 3d 610
(N.D. Tex. 2018)
o To qualify as an original source, “[u]nder the 2010 version of the statute,
a relator must ‘voluntarily disclose[] to the Government the information
on which allegations or transactions in a claim are based’ prior to a
public disclosure or have ‘knowledge that is independent of and
materially adds to the publicly disclosed allegations or transactions’ and
‘voluntarily provide[] the information.”124


“[W]hether or not the relator provides information voluntarily is
dispositive.”125

 United States ex rel. Hanks v. U.S. Oncology Speciality, LLP, 336 F. Supp. 3d
90 (E.D.N.Y. 2018)
o Court analyzed the applicability of the “original source” exception under the pre-PPACA definition, finding that “Relator appears to [be] an
original source with respect to at least some claims,” but that “it is clear
Id. at 577.
Id. at 578.
123
Id. at 579 (emphasis in original).
124
Hendrickson, 343 F. Supp. 3d at 629-30.
125
Id. at 630.
121
122
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that Relator is not an original source with respect to claims that were
filed after mid-2007,” because Amgen terminated Relator on May 23,
2007.126
 United States ex rel. Osheroff v. Humana Inc., 776 F.3d 805 (11th Cir. 2015)
o “Under the amended statute, an original source is someone who has
‘knowledge that is independent of and materially adds to the publicly
disclosed allegations or transactions.’”127
o “Mr. Osheroff argues that he is an original source because he conducted
his own investigation of the programs offered at the clinics. The
amended complaint includes some details that are not present in the
public disclosures, such as the type of food the clinics served for lunch,
the destinations of some of the free transportation, the frequency of
salon services, and the price of substitute services or goods. Mr.
Osheroff claims that this information is direct and independent because
of his investigation and that it materially adds to the public disclosures
because it shows that the clinics' services were more than nominal in
value.”128


“We are not persuaded. Under the AKS, any remuneration or
offer of remuneration is illegal. . . . The public disclosures show
that the clinics offered many free services to their patients.”129


“At most, Mr. Osheroff's complaint adds background
information and details relating to the value of the
services offered, making it somewhat more plain that the
clinics' programs could violate the AKS. However,
background information that helps one understand or
contextualize a public disclosure is insufficient to grant
original source status under the previous version of the
statute.”130



“Similarly, under the amended statute, we conclude that
Mr. Osheroff's information does not materially add to the
public disclosures, which were already sufficient to give
rise to an inference that the clinics were providing illegal
remuneration to patients.”131

Hanks, 336 F. Supp. 3d at 113.
Osheroff, 776 F.3d at 815 (quoting 31 U.S.C. § 3730(e)(4)(B) (2012)).
128
Id.
129
Id.
130
Id.
131
Id.
126
127
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IV.

First-to-File Bar

The FCA’s “first-to-file” rule, 31 U.S.C. § 3730(b)(5), provides that “[w]hen a person
brings an action . . . no person other than the Government may intervene or bring a related action
based on the facts underlying the pending action.”
a. Supreme Court Decisions
 Kellogg Brown & Root Services, Inc. v. United States ex rel. Carter (“KBR”),
135 S. Ct. 1970 (2015)
o Supreme Court considered whether the first-to-file bar precludes the
filing of new FCA claims only while related claims are still alive (i.e.,
pending), or whether the rule prevents new claims from being filed in
perpetuity.
o Holding: “[A]n earlier suit bars a later suit while the earlier suit remains
undecided but ceases to bar that suit once it is dismissed.”132
 State Farm Fire and Casualty Co., v. United States ex rel. Rigsby, 137 S. Ct.
436 (2016)
o Supreme Court considered the proper remedy when there is a violation
of the FCA seal requirement. In doing so, the court noted that the firstto-file bar is one of “a number of provisions that do require, in express
terms, the dismissal of a relator’s action.”133


Subsequently, courts have ruled that the first-to-file violation
could not be cured by amending or supplementing the complaint,
even when first-filed case was no longer pending.134

b. Circuit Split
 Circuit courts are split as to whether the first-to-file bar is jurisdictional, thereby
subjecting it to FRCP 12(b)(1),135 or whether it bears on the merits of whether
a plaintiff has stated a claim under FRCP 12(b)(6).136

KBR, 135 S. Ct. at 1978.
137 S. Ct. 436, 442-43 (2016).
134
United States ex rel. Wood v. Allergan, Inc., 899 F.3d 163, 172 (2d Cir. 2018); United States ex rel. Shea v.
Cellco P’ship, 863 F.3d 923, 930 (D.C. Cir. 2017).
135
See, e.g., United States ex rel. Carter v. Halliburton Co., 710 F.3d 171, 181 (4th Cir. 2013), aff'd in part, rev'd in
part on other grounds sub nom., Kellogg Brown & Root Servs., Inc. v. U.S., ex rel. Carter, 135 S. Ct. 1970 (2015);
United States ex rel. Branch Consultants v. Allstate Ins. Co., 560 F.3d 371, 376-77 (5th Cir, 2009); Walburn v.
Lockheed Martin Corp., 431 F.3d 966, 970 (6th Cir. 2005).
136
See, e.g., United States ex rel. Hayes v. Allstate Ins. Co., 853 F.3d 80, 85 (2d Cir. 2017), cert denied, 138 S. Ct.
199 (2017); United States ex rel. Heath v. AT&T, Inc., 791 F.3d 112, 120–21 (D.C. Cir. 2015).
132
133
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V.

Statute of Limitations

A qui tam relator must bring his or her lawsuit within the timeframe allowed by the FCA’s
statute of limitations provisions. As originally enacted, the FCA required that lawsuits be filed
within “6 years after the date on which the violation is committed.”137 That provision continues
to exist at Section 3731(b)(1) of the statute. However, when Congress overhauled the FCA in
1986, it added a second statute of limitations provision, Section 3731(b)(2). With this addition,
the FCA now permits a relator to bring an FCA suit within 6 years of the alleged fraud, or within
“3 years after the date when facts material to the right of action are known or reasonably should
have been known by the official of the United States charged with responsibility to act in the
circumstances,” but not more than 10 years after the alleged fraud. 138 Section 3731(b)(2) thus
extends the FCA’s statute of limitations period “up to ten years in situations where the Government
learned (or should have learned) of a potential claim, as long as it acted within three years of that
knowledge.”139 Both statutes of limitation apply to any civil action brought under the FCA, and
the latest deadline controls.140
 United States ex rel. Hunt v. Cochise Consultancy, Inc., 887 F.3d 1081 (11th
Cir. 2018)
o Question presented to court was “whether § 3731(b)(2)’s three year
limitations period applies to a relator’s FCA claim when the United
States declines to intervene in the qui tam action.”141
o Relator alleged that defendant Cochise bribed an Army Corps of
Engineers contracting officer to win a subcontract to provide security
for a cleanup crew disposing of excess munitions in Iraq left behind by
enemy forces.142


Per relator’s complaint, the alleged scheme took place from
February through September 2006, during which Cochise
provided the security services under the fraudulently-obtained
subcontract.143

o However, relator did not report the alleged fraud to the government until
November 30, 2010, during an interview with the FBI regarding

31 U.S.C. § 3731(b)(1).
Id. at § 3731(b)(2).
139
Brief of Respondent, Cochise Consultancy, Inc. v. United States ex rel. Hunt, No. 18-315 (S. Ct. Feb. 1, 2019),
available at https://www.supremecourt.gov/DocketPDF/18/18-315/86715/20190201155344554_HuntMeritsFinal21-19.pdf.
140
31 U.S.C. § 3731(b)(2).
141
Cochise, 887 F.3d at 1083.
142
Id.
143
Id. at 1084.
137
138
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relator’s role in a separate kickback scheme,144 and did not file his FCA
complaint until November 27, 2013.145
o Relator’s FCA suit was barred under the six-year limitations period
provided by Section 3731(b)(1).


Relator argued, however, that his claim is timely under Section
3731(b)(2) “because he had filed suit within three years of when
the government learned of the fraud at his FBI interview and ten
years of when the fraud occurred.”146

o Relator’s appeal presented two questions for the Eleventh Circuit:


(1) Whether the 3-year limitations period provided under
Section 3731(b)(2) applies in non-intervened cases; and



(2) If so, whose knowledge of the alleged fraud—the relator’s or
the government’s—“starts the clock” for purposes of
determining when the limitations period begins?

o Eleventh Circuit ruled in favor of relator with regard to both issues.147
This created a circuit split as to each issue.


The Fourth, Fifth, and Tenth Circuits have each held that Section
3731(b)(2) does not apply in non-intervened cases.148



Moreover, although the Ninth Circuit had also previously found
that Section 3731(b)(2) did apply in non-intervened cases, it
splits with the Eleventh Circuit on the second issue in finding
that the relator’s knowledge, and not the government’s, triggers
the 3-year limitations period.149

o Case is currently on appeal to the Supreme Court, which heard oral
arguments on March 19, 2019.150

Id. at 1085.
Id.
146
Id.
147
Id. at 1093.
148
U.S. ex rel. Sanders v. N. Am. Bus. Indus., Inc., 546 F.3d 288, 293 (4th Cir. 2008); U.S. ex rel. Sikkenga v. Regence
Bluecross Blueshield of Utah, 472 F.3d 702, 725 (10th Cir. 2006); U.S. ex rel. Erskine v. Baker, 213 F.3d 638 (5th
Cir. 2000).
149
U.S. ex rel. Hyatt v. Northrop Corp., 91 F.3d 1211, 1217 (9th Cir. 1996).
150
See Transcript of Oral Argument [“Transcript”], Cochise Consultancy, Inc. v. United States ex rel. Hunt, No. 18315, (S. Ct. Mar. 19, 2019), available at
https://www.supremecourt.gov/oral_arguments/argument_transcripts/2018/18-315_1bn2.pdf.
144
145
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MEDIATING A QUI TAM SUIT
THE IMPOSSIBLE DREAM?

Settlement remains one of the most awkward, complex and unaddressed issues in qui
tam litigation. Negotiations stretch out over protracted periods of time, and meanwhile, parties
continue to pay the high costs of litigation and trial.
In virtually every other civil litigation context, the parties regularly mediate and resolve
cases. Qui tam cases, however, remain notoriously difficult to settle and are rarely mediated.
Qui tam cases are, admittedly, more difficult to mediate than other types of lawsuits. The
difficulties are not insurmountable, however, and for the sake of every stakeholder, the qui tam
bar needs to embrace mediation solutions to these cases.
This paper will discuss 11 difficulties with mediating qui tam lawsuits, and how to address
those complicating factors so that the mediation can be successful.
1.

Negotiations Involve Multiple Entities.

Having multiple parties complicates any mediation, and is an inevitable factor in qui tam
cases. Qui tam negotiations involve at least three entities: DOJ (and hovering in the background,
at least one agency); at least one relator; and at least one defendant.
To minimize the complications, it is critical to have all of the major stakeholders present
at the mediation. Empty chairs are dangerous, because the parties that are present are uncertain
whether the agreement they reach can be “sold” to the absent party. The uncertainty makes the
parties less willing to compromise or think creatively to reach solutions. And at the end of the
day, the parties are left to wonder whether the deal they have reached really is a deal.
Sometimes the Government or the defendant considers excluding the relator from the
mediation. In rare situations where the relator will create instability and chaos at the mediation,
excluding the relator may make sense. Usually, however, the parties will be more likely to reach
an acceptable solution if everyone who has a stake in the result is present.
The parties also can smooth the path toward settlement by resolving or agreeing on issues
in advance of mediation. Qui tam cases have between 2 and 6 “negotiations within a
negotiation” (see infra). To the extent that any of those negotiations can be resolved in advance
and eliminated before the mediation, the parties increase their chances of reaching a settlement
at mediation. By eliminating issues, the parties can focus their time and attention on the issues
that must be resolved in order to settle the case.
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Beyond having all of the stakeholders present, the parties have to be willing to be flexible
during the mediation, and they have to accept that their interests will shift depending on the
issue. Sometimes the Government and the relator will have aligning interests — and sometimes
they will not. The Government and the defendant will usually be on opposite sides of an issue,
but they may find themselves allied on a particular matter. Although these shifting alliances can
be disorienting, they are important, and the parties have no choice but to embrace them.
2.

Unsettled, Changing Area of the Law.

For most lawsuits, the law that applies to the case is only a minor issue. The parties may
dispute liability or damages, but they agree on what legal framework will be applied. In qui tam
cases, by contrast, the parties often have true legal disputes that have no clear answer in case
law. Because relatively few qui tam cases are filed each year, and because the entire area was
largely dormant between World War II and 1986, the body of qui tam case law is small.
Furthermore, the False Claims Act has been amended an unprecedented three times since 2009.
When the parties are not sure about what law applies or how it will be applied, they have
a harder time valuing a case and deciding whether to settle. Everyone may agree that the case
has a high dollar value — but only IF the court does not dismiss it.
Cases that involve unsettled case law can still be settled — just as cases often settle on
appeal, even when one party is disputing the law. In order to settle the case, though, the two
sides need to exchange arguments. The Government and the relator need to understand the
defendant’s best arguments, and vice versa.
We lawyers are a secretive bunch; many times we hold onto our best arguments, figuring
we gain some advantage by keeping them under wraps until the last possible moment. If it helps,
think of it this way: mediation IS the last possible moment. If you want to settle the case, you
will have to reveal your best arguments. The other side has to understand what it will face in
order to make a reasoned analysis of the legal risks involved in the case.
Similarly, both sides need to supply the arguments to the mediator. The mediator has to
have a foundation in qui tam law sufficient to allow her to review and thoroughly understand the
legal issues at play. The fact that so few mediators do have that foundation makes these cases
very difficult to mediate, and will be discussed more below.
3.

Obtaining Government Authority and Approval Where the Government is
Present at Mediation.

The Government’s attorneys need to get approval before they can settle the case, but
they cannot get approval until after they have a concrete number to present. That Catch-22
means that at the end of the mediation, the parties think they have a settlement, but the
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settlement cannot be finalized until the Government runs the mediation result through the entire
approval process.
To minimize the uncertainty and to increase the chances of settlement, the attorneys who
will be negotiating for the Government should grease the approval wheels in advance. In other
words, before they leave for mediation, they should talk to the people who ultimately will need
to approve the settlement, discussing any open or uncertain matters that could affect the value
of the case and an acceptable range of settlement under the circumstances as they presently
stand.
In truth, insurance adjusters face this issue every day, although the approval process
obviously works itself out on a much smaller scale. In order to increase the chances of
settlement, before the mediation starts the insurance adjuster talks to her supervisor about the
facts of the case and the potential outcomes at trial, and together they craft a mediation strategy
and come up with a maximum authority for settlement.
This problem cannot be entirely eliminated, but the mediation is far more likely to be
successful if the Government’s attorneys let the other participants know that they believe they
are operating within a range that is likely to be approved. Obviously the Government’s attorney
cannot make any guarantee that the settlement will be approved, but the parties are more likely
to negotiate toward settlement if they at least have reassurance that the Government’s attorney
has thought through the approval process and done all that he was able to do before mediation.
Additionally, the relator and the defendant can increase the chances of settlement by
letting the Government see their damages models and numbers in advance of mediation. That
way, the Government can be sure the key decisionmakers have evaluated and discussed those
options before mediation.
4.

Obtaining Government Authority and Approval in Non-Intervened Cases.

Even if it has not intervened in a case, the Government still has to approve the settlement.
To make the approval process easier, if at all possible, the Government attorney assigned to the
case should attend the mediation. If the Government is not present, the parties may hold back
on their positions, reasoning that they need some room to maneuver if the Government makes
new demands after the mediation. Additionally, defendants want to be reassured that they are
negotiating for a release from the Government as well as the relator.
If the Government does not plan to send an attorney, the parties can increase the chances
of settlement if they keep the Government’s attorney fully informed in advance of the mediation,
and ask her to at least be available by phone. During the mediation, the parties and/or the
mediator should be in frequent contact with the Government to be sure that the agreement the
parties reach is likely to get Government approval.
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5.

Lack of Mediators Who Understand this Arcane Area of the Law.

Qui tam cases are rare and unique, true unicorns of the law. Few lawyers have experience
with them, and since mediators are drawn from the pool of lawyers, even fewer mediators have
experience with these types of cases. When the mediator does not understand how these cases
work and does not appreciate the distinct pressures on each litigant, the chances for a successful
mediation plummet. Ultimately, the dispiriting lack of success at mediation may discourage
attorneys from even attempting a mediated settlement.
This problem can be avoided if the litigants carefully select a mediator who has experience
in the qui tam area and understands the legal framework. To appreciate the pressures faced by
each of the parties — government, relator and defendant — the mediator has to understand how
these cases work, both legally and practically. For example, the mediator needs to be aware that
most qui tam cases involve multiple negotiations about topics ranging from relator’s share to a
potential corporate integrity agreement. The mediator needs to explore where the parties stand
on these sub-negotiations, because unresolved issues make it less likely the parties will reach a
settlement and then be able to hammer out a final agreement.
6.

Offshoot Negotiation #1: Relator’s Share.

Qui tam mediations involve multiple, offshoot negotiations. For example, the relator has
a claim to a share of the Government’s take, and the percentage of that share may be in dispute.
If so, either the Government or the relator may be reluctant to agree to a settlement.
To increase the chances of settling at mediation, the mediator needs to work with the
parties in advance to identify, and if at all possible resolve, the subsidiary negotiations. The
mediator should ask the Government and the relator whether they have discussed the relator’s
share. If they have not reached an agreement, the mediator can work with them to generate
some back-and-forth discussion, and ideally even resolve the issue before the mediation begins.
If the relator’s share cannot be worked out in advance, of course, the mediator can simply add it
to the bundle of issues to be addressed at mediation. But if the issue can be addressed up front,
the parties can focus the mediation on the chief issue of how to settle the qui tam case itself.
7.

Offshoot Negotiation #2: Non-Monetary Terms that Apply to the Defendant.

The government sometimes imposes non-monetary terms, such as a corporate integrity
agreement, and on occasion the underlying agency considers excluding key stakeholders at the
company. When the defendant is unsure what sanctions will be imposed, it may be reluctant to
agree to a settlement.
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Before the mediation starts, the Government’s attorneys should discuss the settlement
with the agency, to be sure they understand what position the agency will take on non-monetary
terms. Usually the Government will be up front at the mediation about what non-monetary
terms the agency is considering; the more certainty the Government can offer to the defendant,
the more likely the defendant is to settle.
8.

Offshoot Negotiation #3: Settlement Agreement Terms.

At mediation, parties tend to focus on the raw numbers of the settlement, but it would
be a shame to reach a number and then have the deal blow up because the parties did not agree
on what constituted the “covered conduct,” or because a key stakeholder expected a release
which the Government refuses to provide, or because the defendant was anticipating a nonadmissions clause, while the Government was not. Ideally the parties should discuss the most
important settlement terms at the mediation. As with the question of non-monetary terms, the
chances of reaching a final agreement increase if every stakeholder knows what to expect.
9.

Offshoot Negotiation #4: Multiple Relators and First-to-File Issues.

Increasingly, qui tam cases involve side disputes between multiple, competing relators.
The relators are fighting for their legal lives, because under the statute, only the relator who filed
first can recover - and if a relator does not recover, in most situations neither does his counsel.
Of course, a later-filed relator may have a legitimate stake in the proceedings if his claims were,
for example, related to different conduct, a later time frame, or a separate defendant.
Relators are increasingly turning to mediation to resolve their competing claims. Ideally,
this mediation should take place before the main case mediation. If the relators can present a
united and focused front at the main mediation, they will increase the chances that the case can
settle. If the relators cannot reach agreement, their dispute can complicate the main mediation.
The relators may have competing ideas about settlement proposals and how to respond to
defense proposals. Additionally, the parties may have to address complex sub-issues, such as
what amount of the settlement applies to each unique claim. The case will be easier to settle if
all of the relators are united in their response to the defense and can agree to a single number
that will settle all of the relators’ claims and then be split among them in accordance with a prearranged agreement.
While this issue typically affects the relators more than the Government or the defendant,
the debate between the relators can spill over into the main negotiation. Additionally, if the
multiple cases are filed in different jurisdictions, the parties may be forced to navigate through
more than one court to obtain stays and then finalize the settlement and releases.
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10.

Offshoot Negotiation #5: (h) Claims.

In many qui tam cases, the relator also has filed an (h) claim for retaliation. This issue has
to be negotiated separately, but it can be addressed in the same mediation where the parties are
addressing the primary claims. The Government may not get directly involved in the negotiation,
but it is nonetheless affected, because adding any additional issue complicates the mediation
experience for all of the participants.
As with any mediation, the relator needs to be sure that the defendant has complete
information about the damages in advance, so that the defendant can come to the mediation
with sufficient authority to settle the claims. Except in cases where the defendant has a great
deal of animosity toward the relator, the defendant tends to focus more on the Government’s
claims, which typically have a higher dollar value. If the relator can make a demand in advance
of mediation, it will help to ensure that the defendant comes prepared to address the (h) claim
as well.
11.

Offshoot Negotiation #6: Attorney’s Fees.

Under the statute, the defendant must pay the relator’s attorney’s fees. These claims
may be substantial, but debate reigns as to just how to resolve them.
Some relator’s counsel, concerned that they not allow their own interests to compete
with the interests of the relator, believe that the issue of fees needs to be set to one side while
the parties negotiate the main claims. Some relator’s-side counsel even refuse to tell the
defendant what the fees are until after the parties have reached a settlement on the relator’s
main case.
Defense lawyers contend that it is very difficult to advise a client to settle when the fees
remain outstanding and unknown. The defense counsel is picturing this ugly scenario: the
defendant labors over the decision about whether to pay $4 million to settle a case, and on the
advice of counsel, finally concludes that the rational decision is to pay that amount rather than
go to trial. Then, after the agreement is inked, the relator’s counsel submits a claim for $4 million
in fees. If the defendant had known that the fees claim was so high, defense counsel would have
recommended that the defendant take its chances at trial. Perhaps that result is not the norm,
but when the defense counsel has no idea at all what the fees will be, he feels he has to assume
the worst.
The ironic result is that while the relator’s counsel is trying to avoid a conflict by keeping
the fees separate, she may actually be decreasing her client’s chances to settle the case.
In the end, counsel can take comfort in the fact that Congress — not the relator or her
counsel — provided that the relator and the relator’s counsel would pull their payments from a
single source. If that factor creates conflict between the relator and her counsel, it is conflict that
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was created and sanctioned by Congress. Fortunately, any conflict can be disclosed and
managed.
CONCLUSION
For the sake of all the stakeholders, the qui tam bar needs to embrace mediation as a way
to resolve cases faster, more cheaply, and with maximum input from all of the stakeholders.

The author would like to thank Mike Paulhus of King & Spalding and Jennifer Verkamp of Morgan
Verkamp for their invaluable help in thinking through the issues discussed in this paper. The views
expressed in this paper are solely those of Lee Wallace.
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Checklist for Mediating Healthcare FCA Cases
Michael E. Paulhus, Esq.
Partner, King & Spalding LLP
I.

Pre-Mediation Considerations
A. Attendees
o DOJ
o State Medicaid Fraud Control Unit/State Attorney General’s Office
o Corporate Client Representatives (Legal and Business)
o Relator/Relator’s Counsel
o Co-Defendants
o Insurance Representatives (in person or by phone)
o U.S. Department of Health & Human Services Office of Inspector
General (OIG)
o Other Payors—Tricare and FEHBP
B. Scope of Mediation
o Federal & State FCA liability


Global Resolution of FCA cases/Investigations in multiple
jurisdictions

o OIG—Civil Monetary Penalties and Exclusion
o Treatment of Individuals
o Retaliation Claims
o Relator’s Fees
II.

Key Negotiation Points
A. Financial Resolution
o Payment Terms/Ability to Pay


Timing of payments

o Collateral/Security Interests to be Granted
o Handshake Interest


Interest Rate

1

B. Non-Monetary Terms
o Covered Conduct
 Time frame
 Entities
 Scope of conduct
 Scope of payors
 Treatment of individuals (officers, directors, employees, agents)
o Cold Comfort Letter(s)


Corporate affiliates



Individuals

o OIG Release/CIA
o Express Denial
C. Separate Settlement with Realtor
o Scope of a General Release
o Retaliation Claim
o Attorneys’ Fees and Costs
o Confidentiality
o Tax treatment of Relator payment


W-2 or 1099



Withholding Approach

o Non-Disparagement
o Document Return or Destruction
o Timing


Certain Releases have Revocation Period (e.g., ADEA)

D. Approval Contingencies
o Express Reservation of Approval
 DOJ/State Chain of Approval
 Governing Body of the Defendant (e.g. board of directors)
 Insurance
 Financial Institution Approval (e.g., Bond or Debt covenants)
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“There is no kind of dishonesty into which otherwise good people more easily and
frequently fall than that of defrauding the government.”
- Benjamin Franklin

The Federal False Claims Act and
Georgia’s Two False Claims Acts

The Georgia Taxpayer Protection False Claims Act
was signed on April 16, 2012. Participating in the
signing ceremony with Governor Nathan Deal are
(from left) Rep. Matt Ramsey, Rep. Edward Lindsey,
and Michael A. Sullivan of Finch McCranie, LLP.

Michael A. Sullivan
www.finchmccranie.com
www.qui-tam-litigation.com
Finch McCranie, LLP
225 Peachtree Street, Suite 1700
Atlanta, Georgia 30303
(404) 658-9070
msullivan@finchmccranie.com

The Federal False Claims Act and
Georgia’s Two False Claims Acts
Michael A. Sullivan1
Continuing the trend of states enacting their own versions of the federal False Claims Act
(“FCA”),2 in 2012 the Georgia General Assembly enacted the “Georgia Taxpayer Protection
False Claims Act.”3 Both the federal and state FCA laws are civil statutes designed to combat
1 Michael A. Sullivan is a partner with Finch McCranie, LLP in Atlanta. He represents whistleblowers in
qui tam litigation under the False Claims Act, in the SEC and CFTC Whistleblower Programs, and in the
IRS Whistleblower Program. Mr. Sullivan was co-counsel to Relators in two of the largest health care
fraud qui tam recoveries in recent years: (1) the $465 million settlement by Mylan, Inc. in 2017 for
erroneously classifying its patented, brand name drug EpiPen as a generic drug to avoid its obligation to
pay higher Medicaid rebates; and (2) the groundbreaking case that authorized use of statistical sampling
to prove elements of FCA liability and damages, United States ex rel. Glenda Martin v. Life Care Centers
of America, Inc. (E.D. TN), which in 2016 produced the largest health care fraud settlement in history
against a skilled nursing facility chain.
Mr. Sullivan has worked with the False Claims Act since the late 1980s and has both defended and
prosecuted cases under the False Claims Act. Mr. Sullivan helped draft Georgia’s two qui tam statutes,
the 2007 “State False Medicaid Claims Act,” and the 2012 “Georgia Taxpayer Protection False Claims
Act.” Since the December 2006 beginning of the new IRS Whistleblower Program, Mr. Sullivan has also
represented IRS whistleblowers in submissions totaling billions of dollars. He has also worked with the
IRS Whistleblower Office staff in presenting programs on best practices in pursuing IRS Whistleblower
claims.
In 2009 and again in 2010, Mr. Sullivan was consulted by staff members of the U.S. Senate Banking
Committee to discuss how the new SEC and CFTC Whistleblower Programs should operate. In 2011, he
met with the SEC and CFTC Chairmen and senior staff to recommend changes to the proposed rules for
SEC and CFTC Whistleblower claims. Mr. Sullivan is a graduate of the University of North Carolina and
Vanderbilt Law School. He clerked for U.S. District Judge Marvin H. Shoob in Atlanta from 1984-86.
He chairs the bi-annual “Whistleblower Law Symposium” for ICLE-GA. He also currently serves as
counsel to Larry D. Thompson in Mr. Thompson’s role as the Independent Compliance Monitor and
Auditor of Volkswagen AG, with responsibilities that include coordinating with counsel across the globe
to advise on legal requirements of countries in Europe, Asia, North America, and South America.
2 31 U.S.C. §§ 3729-33.
3 O.C.G.A. §§ 23-3-120 to 23-3-127.
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fraud directed at taxpayer dollars.
Since its 1986 amendments created the modern Act, the federal FCA has been
dramatically successful in recovering many billions of dollars in taxpayer funds from defendants
who engaged in fraud or false claims. Especially in this time of tight state budgets, Sen. Charles
Grassley (R-Iowa) and others have championed the FCA as a model for states – both to deter
fraud in government contracts and programs, and to recover meaningful damages and penalties
designed to make the states “whole” when they are defrauded. As Sen. Grassley argues, these
laws work by providing incentives to private citizen “whistleblowers” (known as “relators”) to
expose fraud against taxpayer funds by filing “qui tam”4 lawsuits on behalf of a government
body.
In 2007, like many other states that sought to qualify for financial incentives established
by Congress, Georgia took the first step by passing a state FCA that applies only to Medicaid
spending, the “State False Medicaid Claims Act.”5
The 2012 Georgia Taxpayer Protection False Claims Act now extends Georgia’s
protection of taxpayer dollars beyond Medicaid, to include protection of all other spending by
the state, and all spending by local governments.
Moreover, the 2012 Act can be used by a wide array of “local government” entities. The

4 The term “qui tam” is derived from the Latin phrase, “qui tam pro domino rege quam pro se ipso in
hac parte sequitur,” which means “who pursues this action on our Lord the King's behalf as well as his
own.” Vermont Agency of Natural Resources v. United States ex rel. Stevens, 529 U.S. 765, 769 n.1
(2000).
5 O.C.G.A. §§ 49-4-168 to 49-4-168.6.
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Act defines “local government” broadly to include “any Georgia county, municipal corporation,
consolidated government, authority, board of education or other local public board, body, or
commission, town, school district, board of cooperative educational services, local public benefit
corporation, hospital authority, taxing authority, or other political subdivision of the state or of
such local government, including MARTA.”
This article begins with an “Executive Summary” of the Georgia Taxpayer Protection
False Claims Act (section I). Because this Georgia law is based on the federal FCA, this article
then provides an overview of the federal FCA (sections II-VIII). For attorneys who encounter
this powerful anti-fraud law, this article may be useful in explaining the unique procedures of the
FCA, as well as how it has been used by the federal and state governments.
I.

Executive Summary of “Georgia Taxpayer Protection False Claims Act” (HB 822)
The Georgia Taxpayer Protection False Claims Act (the “Act”) is a state version of the

extremely successful federal False Claims Act. The FCA is the federal government’s primary
civil tool for combating fraud directed at taxpayer funds. The majority of states already have
such a law designed to stop and deter fraud against state government.
Background: The FCA originally was enacted during the Civil War. In 1986, President
Ronald Reagan signed into law an amended version of the FCA, which has since generated more
than $56 billion in recoveries from those who have defrauded the government. The FCA also
helps deter fraud by those who do business with the government.
State False Claims Acts: As noted, based on the federal FCA’s great successes since
1986, Sen. Charles Grassley has helped lead efforts to encourage states to pass their own
4
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versions of the FCA. Congress established financial incentives for states that enact their own
versions of the FCA that closely follow the FCA’s terms, through the Deficit Reduction Act of
2005.6 (Those states receive an extra 10% of Medicaid fraud recoveries.) Congress amended the
federal FCA in 2009-2010 to increase the FCA’s effectiveness.
At least twenty-nine other states now have enacted their own False Claims Acts, which
are also based on the federal FCA.7 The majority of these states’ laws protect all state spending
of any nature.
On May 24, 2007, Governor Perdue signed into law Georgia’s “State False Medicaid
Claims Act,”8 which is based on the 2007 federal FCA, but protects only Medicaid spending.
The new 2012 Georgia Taxpayer Protection False Claims Act now protects all state and local
government spending.
6 Deficit Reduction Act of 2005, Pub. L. No. 109-171, 120 Stat. 4.
7 As of February 27, 2019, state “False Claims” statutes are in effect in at least the following other states:
California, Colorado, Connecticut, Delaware, Florida, Hawaii, Illinois, Indiana, Iowa, Louisiana,
Maryland, Massachusetts, Michigan, Minnesota, Montana, Nevada, New Hampshire, New Jersey, New
Mexico, New York, North Carolina, Oklahoma, Rhode Island, Tennessee, Texas, Vermont, Virginia,
Washington, and the District of Columbia. See CAL. GOV’T CODE §§ 12650-12656; COL. REV. STAT.
§§ 25.5-4-303.5 to 25.5-4-310; CONN. GEN. STAT. ANN. §§ 17B-301 to 17A-301P; DEL. CODE ANN. tit. 6,
§§ 1201-1209; FLA. STAT. §§ 68.081-68.09; HAW. REV. STAT. §§ 661-21 to 661-29; 740 ILL. COMP.
STAT. §§ 175/1 to 175/8; IND. CODE §§ 5-11-5.5-1 to 5-11-5.5-18; IOWA CODE ANN. §§ 685.1 to 685.7;
LA. REV. STAT. ANN. §§ 46:437.1-440.3; MD. HEALTH GEN . §§ 2-601 to 2-611; MASS. GEN. LAWS 12
§§ 5A; MICH. COMP. LAWS §§ 400.601-400.613; M.S.A. §§ 15C.01 to 15C.16; MONT. CODE ANN. §§
17-8-401 to 17-8-412; NEV. REV. STAT. §§ 357.010 to 357.250; N.H. REV. STAT. ANN. §§ 167:61 to
167:61-e; N.J. STAT. ANN §§ 2A:32C-1 to 2A:32C-17; N.M. STAT. §§ 27-14-1 to 27-14-15; N.Y. STATE
FIN. LAW §§ 187-194 (McKinney); N.C.G.S.A. §§ 1-605 to 1-618; OKLA. STAT. tit. 63, §§ 5053-5053.7;
R.I. GEN. LAWS §§ 9-1.1-1 to 9-1.1-8; TENN. CODE ANN. §§ 71-5-181 to 71-5-185; TEX. HUM. RES.
CODE ANN. §§ 36.001 to 36.132; VT. STAT. ANN., tit. 32, §§ 630 to 642; VA. CODE ANN. §§ 8.01-216.1 to
8.01-216.19; WASH. REV. CODE ANN. §§ 74.66.10 to 74.66.130 (WEST); and D.C. CODE §§ 2-308.132.308.21.
8 O.C.G.A. §§ 49-4-168 to 49-4-168.6.
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In sum, the 2012 Georgia Taxpayer Protection False Claims Act (1) protects all state and
local government spending from fraud, and not simply Medicaid spending; and (2) amends the
State False Medicaid Claims Act to conform to the 2009-2010 federal FCA amendments. All
states are required to conform to those amendments by 2013, or lose the federal incentive of an
additional 10% of Medicaid fraud recoveries.
Role of Attorney General: The Georgia Attorney General’s Office has surveyed other
states to identify the “best practices” used in other state False Claims Acts. The Georgia
Taxpayer Protection False Claims Act incorporates many of these “best practices.”
In addition, under the 2012 law as enacted, the Attorney General not only has the
authority to dismiss any filed case that is deemed not meritorious, but also must perform an
additional step that no other state requires. The Attorney General must screen and approve all
such cases under the Act before filing.
The Attorney General has published procedures for reviewing and approving cases.9
The Act authorizes the state to recover from those who defraud it “treble” damages (three
times the state’s economic losses) and civil penalties of $5,500 - $11,000 per false or fraudulent
claim, just as the federal FCA provides.
Cases may be instituted in the following ways:
1. The Attorney General’s Office may bring an action against any person or entity
alleged to have engaged in fraud or false claims directed at state funds.

9 See https://law.ga.gov/qui-tam-case-review-and-approval-procedures-non-medicaid.
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2. The Attorney General is authorized to delegate authority to District Attorneys or local
government attorneys to pursue cases filed concerning fraud directed at county or
local government funds.
3. Private citizens (“relators”) with knowledge of fraud may bring an action under the
Act. These are known as qui tam cases, which have made the federal FCA so
successful. More than 80% of federal FCA recoveries now are in cases of fraud
brought by private citizen “relators” (or “whistleblowers”).
Control by Attorney General: As noted, subject to amendments being considered by the
Georgia legislature as of February 27, 2019, the Attorney General retains control over whether
any such cases may be filed. Moreover, after a case is filed, the Attorney General can move to
dismiss any case brought by a private citizen that is not deemed meritorious, and can withdraw
any authority used to delegate a case.
Like the federal FCA, the Attorney General’s Office (or his designee) investigates the
allegations, while the case remains under seal. Cases are under seal for at least 60 days, but that
period is typically extended for more than a year to allow for an investigation to be completed.
How Cases Proceed: The Attorney General or other local government attorney to whom
authority has been delegated may elect to “intervene” in any case brought by a private citizen,
and thus will control the litigation as it moves forward. The relator’s counsel also participates in
the litigation.
If the Attorney General or his designee elects not to intervene in the case, the relator is
authorized to pursue the case. It is not unusual for the government initially to decline
7
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intervention, only to intervene later after the relator has advanced the case and developed further
evidence that leads to a recovery by the state.
If the action is successful and produces a recovery for the state or local government
involved, like the federal FCA, the Act authorizes the relator to receive 15-25% of the recovery
in cases in which the state or local government has intervened; and 25-30% of any recovery if
the state or local government has not intervened. The Act also provides for attorney’s fees and
expenses in the event of a successful recovery. Fees and expenses are not paid by the state or
local government, but by the defendants.
The Act mirrors other provisions of the federal FCA as well, provisions that are also
found in other state False Claims Acts. The Act provides procedures for the state or local
government to investigate claims, similar to the federal FCA. It also incorporates the federal
law’s anti-retaliation provisions.
State and Local Governments May Recover Their Attorney’s Fees, Costs, and
Expenses: Significantly, the state and any local government can recover from the defendant “all
costs, reasonable expenses, and reasonable attorney's fees incurred by the state or local
government in prosecuting a civil action brought to recover the damages and penalties provided
under this article.”10
Other States’ Experiences: Other states have found their false claims laws to be very
effective in addressing fraud directed at taxpayer funds. For example, in 2011 Texas obtained a
$170 million judgment in a single case involving fraud against the Medicaid program. As

10 O.C.G.A. § 23-3-121(c).
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another example, Toshiba had to repay California $30 million for knowingly selling defective
computer equipment in 2000. Of the states nearest to Georgia, Florida, North Carolina and
Virginia also have enacted similar laws and are using them to seek recovery of substantial
damages caused by fraud.
Return on Investment: The FCA is very efficient: it usually results in recovery of
multiples of the money invested in it. For example, studies have reported that, under the FCA,
for every dollar spent to investigate and prosecute health care fraud in civil cases, the federal
government receives $15 back in return. Realizing the high return on investment, Texas added
significantly to its resources devoted to pursuing health care fraud several years ago.
Corresponding Amendments to State False Medicaid Claims Act: Finally, the Act
updates the State False Medicare Claims Act, to make it consistent with the 2009-2010
amendments to the federal FCA, so that the state continues to be eligible for the financial
incentives established by Congress.
Cases involving Medicaid fraud will continue to be brought under the State False
Medicaid Claims Act. Cases involving other Georgia or local government spending will be
pursued under the new Georgia Taxpayer Protection False Claims Act.
II.

Introduction to the False Claims Acts, Federal and State
All lawyers will benefit from understanding potential claims and liabilities under the

federal and state False Claims Acts, especially those attorneys whose practices involve health
care, procurement, financial services, and other industries that involve government spending.
Health care increasingly has become the major focus of the federal government’s enforcement
efforts, although fraud by financial institutions has produced significant recoveries as well.
9
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Adding to the lawyer’s challenges, since 2009 Congress has amended the False Claims
Act three times, primarily to overturn judicial decisions that once created obstacles to FCA
actions.11 Those amendments also have created an important new basis of FCA liability –
retention of overpayments – which has great significance especially to health care providers.
These 2009-2010 amendments make the FCA a far more effective enforcement tool for the
government, and thus a much greater problem for defendants accused of health care fraud.
Further, a wave of new “whistleblower” statutes continues, inspired by the successes of
the False Claims Act. These new laws include (1) an increasing number of state versions of the
federal False Claims Act;12 (2) the 2006 enactment of new IRS Whistleblower Rewards
Program;13 and (3) new “SEC Whistleblower” and “CFTC Whistleblower” programs, authorized
in July 2010 as part of the Dodd-Frank Wall Street Reform and Consumer Protection Act
(“Dodd-Frank”).14 By encouraging employees, contractors, and others to report allegations of

11 Fraud Enforcement and Recovery Act of 2009, Pub. L. No. 111-21, 123 Stat. 1617 (“FERA”); Patient
Protection and Affordable Care Act, Pub. L. 111-148, 124 Stat. 119 (“PPACA”); Dodd-Frank Wall Street
Reform and Consumer Protection Act, Pub. L. No. 111-203, 124 Stat. 1376.
12 See infra section IV.
13 The False Claims Act expressly “does not apply to claims, records, or statements made under the
Internal Revenue Code of 1986.” 31 U.S.C. § 3729(e). In December 2006, however, Congress used the
False Claims Act as a model in establishing the new IRS Whistleblower Rewards Program, which
provides incentives to “whistleblowers” to report violations of the Internal Revenue laws in excess of $2
million. IRS Whistleblowers may receive 15-30% of the recovery. See 26 U.S.C. § 7623(b)(1)
(providing for “an award at least 15 percent but not more than 30 percent of the collected proceeds
(including penalties, interest, additions to tax, and additional amounts)).” Regularly updated information
about the IRS Whistleblower program may be found at
http://www.whistleblowerlawyerblog.com/irs_rewards_program_tax/.
14 Section 922 of the Dodd-Frank Financial Reform Act provides for the first potentially meaningful

rewards to whistleblowers by the Securities and Exchange Commission.
(http://www.whistleblowerlawyerblog.com/2010/07/new_sec_whistleblower_program_1.html). Section
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fraud, these new whistleblower provisions create substantial concerns for health care
organizations and other defendants alleged to be liable.
This article provides an overview of what lawyers should know about the federal False
Claims Act and the new state False Claims Acts. These state False Claims Acts, like the federal
Act, have unique procedural requirements that are foreign to most lawyers.
This article explains how both the federal and state False Claims Acts work. It
summarizes the background of the federal False Claims Act, outlines how it operates, and
discusses the Act’s increasing use to combat fraud directed at public funds. This article also
highlights some important differences between state False Claims Acts and the federal False
Claims Act.
III.

Why A “False Claims Act”?
Fraud is perhaps so pervasive and, therefore, costly to the Government due to a
lack of deterrence. GAO concluded in its 1981 study that most fraud goes
undetected due to the failure of Governmental agencies to effectively ensure
accountability on the part of program recipients and Government contractors.
The study states:
For those who are caught committing fraud, the chances of being
prosecuted and eventually going to jail are slim. . . . The sad truth is that
crime against the Government often does pay.15
Fraud – and allegations of fraud – plague government spending at every level. Today, as

the federal government struggles to fund the hundreds of billions of dollars spent annually on

748 provides for similar rewards to whistleblowers by the Commodity Futures Trading Commission.
(http://www.whistleblowerlawyerblog.com/2010/07/whistleblowers_reporting_deriv.html#more).
15 S. REP. No. 99-345, at 3 (1986), as reprinted in 1986 U.S.C.C.A.N. 5266, 5268 [hereinafter
“Legislative History”] (quoting 1981 GAO Report to Congress, “Fraud in Government Programs: How
Extensive Is It? How Can It Be Controlled?”).
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health care through Medicare, Medicaid, and other programs; the Iraq and Afghanistan wars; the
financial “bailout” measures enacted after the 2008 financial collapse; disaster relief efforts; and
government grants and programs of every description, there is no shortage of opportunities for
fraud against the public fisc.
The False Claims Act has been the federal government’s “primary” weapon to recover
losses from those who defraud it.16 The Act not only authorizes the government to pursue
actions for treble damages and penalties, but also empowers and provides incentives to private
citizens to file suit on the government’s behalf as “qui tam relators.” Over the past three
decades. recoveries for the federal government have grown steadily since Congress amended the
Act in 1986 to encourage greater use of the qui tam provisions, as part of a “coordinated effort of
both the [g]overnment and the citizenry [to] decrease this wave of defrauding public funds.” 17
The federal False Claims Act since 1986 has been successful in recovering more than
$56 billion,18increasingly through qui tam lawsuits brought by private citizens. In light of the
federal Act’s successes, Congress in the Deficit Reduction Act of 200519 created a large financial
“carrot” for states that adopt state versions of the False Claims Act. Any state that passes its own
“False Claims” statute with qui tam or whistleblower provisions that are at least as effective as

16 Id. at 2.
17 Id.
18
See https://www.justice.gov/opa/pr/justice-department-recovers-over-37-billion-false-claims-actcases-fiscal-year-2017.
19 See Deficit Reduction Act of 2005, Pub. L. No. 109-171, 120 Stat. 4.
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those of the federal Act becomes eligible for a 10% increase in its share of Medicaid fraud
recoveries.20
Thus, the impetus for states to enact a False Claims Act is this incentive of more dollars.
Since 2006, the number of states with a state version of the False Claims Act covering at least
Medicaid has grown to at least twenty-nine.21 Other states22 have considered enacting similar
statutes of their own.
IV.

Background of the Federal False Claims Act
Although the False Claims Act may be the best known qui tam statute, it is far from being

the first. Qui tam actions date back to English law in the 13th and 14th Centuries. This tradition
took root in the American colonies and, by 1789, states and the new federal government had
authorized qui tam actions in various contexts.23

20 Id. § 6031. In the legislative hearings that led to passage of the Georgia State False Medicaid Claims
Act (at which this writer also testified), former Inspector General Doug Colburn of the Georgia
Department of Community Health testified that Georgia currently pays approximately 38 cents of every
dollar spent in the Georgia Medicaid program, and thus Georgia currently receives 38% of Medicaid
fraud recoveries. This ten point increase to 48% in Georgia’s share of Medicaid fraud recoveries would
thus effectively increase Georgia’s share of these recoveries by more than 26% in actual dollars (i.e., by
the fraction 10/38).
21 See footnote 7 for a list of state “False Claims” statutes currently in effect. A regularly updated list of
state False Claims Acts appears at www.taf.org/statefca.htm. For an excellent 2005 article on state False
Claims Acts, see James F. Barger, Jr., Pamela H. Bucy, Melinda M. Eubanks, and Marc S. Raspanti,
States, Statutes, and Fraud: An Empirical Study of Emerging State False Claims Acts, 80 TUL. L. REV.
465 (2005) [hereinafter State False Claims Act Study].
22 State False Claims Acts also have been proposed in at least Arkansas, Kansas, Mississippi, Missouri,
North Dakota, Pennsylvania, and South Carolina. See John T. Boese, FraudMail Alert,
http://www.friedfrank.com/wcc/pdf/fm070314.pdf.
23 See, e.g., Marvin v. Trout, 199 U.S. 212, 225 (1905) (“Statutes providing for actions by a common
informer, who himself had no interest whatever in the controversy other than that given by statute, have
been in existence for hundreds of years in England, and in this country ever since the foundation of our
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According to one writer:
In the early years of the Nation, the qui tam mechanism served a need at a time
when federal and state governments were fairly small and unable to devote
significant resources to law enforcement. As the role of the Government
expanded, the utility of private assistance in law enforcement did not diminish. If
anything, changes in the role and size of Government created a greater role for
this method of law enforcement.24
A. Birth of the False Claims Act: The Civil War prompted Congress to enact the
original False Claims Act in 1863. As government spending on war materials increased,
dishonest government contractors took advantage of opportunities to defraud the United States
government. “Through haste, carelessness, or criminal collusion, the state and federal officers
accepted almost every offer and paid almost any price for the commodities, regardless of
character, quality, or quantity.”25
One senator explained how the qui tam provisions of the Act were intended to work:
The effect of the [qui tam provisions] is simply to hold out to a confederate a
strong temptation to betray his co-conspirator, and bring him to justice. The bill
offers, in short, a reward to the informer who comes into court and betrays his coconspirator, if he be such; but it is not confined to that class. . . . In short, sir, I
have based the [qui tam provision] upon the old fashioned idea of holding out a
temptation and setting a rogue to catch a rogue, which is the safest and most
expeditious way I have ever discovered of bringing rogues to justice. 26

government.”) See generally CLAIRE M. SYLVIA, THE FALSE CLAIMS ACT: FRAUD AGAINST THE
GOVERNMENT § 2.3, at 34-36 (West 2004).
24 SYLVIA, supra note 18 § 2:6, at 41.
25 Id. § 2:6, at 42 (quoting 1 FRED ALBERT SHANNON, THE ORIGINATION AND ADMINISTRATION OF THE
UNION ARMY, 1861-65, at 55-56, 58 (1965) (other sources quoted omitted)).
26 Id. § 2:6, at 43 (quoting Cong. Globe, 37th Cong., 3d Sess., 955-56 (1863)).
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The original Act provided for double damages, plus a $2,000 forfeiture for each claim
submitted.27 If a private citizen or “relator” used the qui tam provision to file suit, the
government had no right to intervene or control the litigation. A successful “relator” was entitled
to one-half of the government’s recovery.28
The Act survived in substantially its original form until World War II.29 In a classic and
oft-quoted 1885 passage, one court rejected the argument that courts should limit the statute’s
reach on the grounds that qui tam actions were poor public policy:
The statute is a remedial one. It is intended to protect the treasury against the
hungry and unscrupulous host that encompasses it on every side, and should be
construed accordingly. It was passed upon the theory, based on experience as old
as modern civilization that one of the least expensive and most effective means of
preventing frauds on the treasury is to make the perpetrators of them liable to
actions by private persons acting, if you please, under the strong stimulus of
personal ill will or the hope of gain. Prosecutions conducted by such means
compare with the ordinary methods as the enterprising privateer does to the slowgoing public vessel.30
B. “Over-Correction” of the False Claims Act: Until World War II, perhaps because of
the relatively small amount of government spending compared to the modern era, the Act did not

27 Legislative History, supra note 10.
28 Act of March 2, 1863, ch. 67, § 6, 12 Stat. 698 (discussed in SYLVIA, supra note 18, § 2:6, at 44 &
n.18).
29 Certain amendments to the Act did occur in the early 1900s. SYLVIA, supra note 18, § 2.6, at 44 &
n.18. In addition, the United States Supreme Court declined to limit the Act’s application in 1937 in
United States v. Kapp, 302 U.S. 214 (1937). In Kapp, the Supreme Court rejected the defendant’s
argument that the government must show a monetary loss and that the representations in question were
not material. Id. at 217-18.
30 United States v. Griswold, 24 F. 361, 365-66 (D. Or. 1885).
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attract much attention.31 World War II then spawned various qui tam actions over defense
procurement fraud. Some relators sought to exploit what was effectively an unintended
“loophole” in the Act that permitted them to file “parasitic” lawsuits. These relators simply
copied the information contained in criminal indictments, when the relator had no information to
bring to the government’s attention independently.32
In 1943 the Supreme Court in United States ex rel. Marcus v. Hess33 held that it was up to
Congress to make any desired changes in the Act to eliminate “parasitic” lawsuits.34 Congress
amended the Act that same year to do so. The 1943 Amendments eliminated jurisdiction over
qui tam actions that were based on evidence or information in the government’s possession, even
if the relator had provided the information to the government.35
In addition, Congress in 1943 also gave the government the right to intervene and litigate
cases filed by qui tam relators. The 1943 amendments also dramatically reduced incentives for
qui tam suits to be filed, by reducing to 10% the maximum amount of the recovery that a relator
could receive if the government intervened, with a 25% maximum award if the government did
not intervene and the private citizen alone obtained a judgment or settlement.36

31 See generally JOHN T. BOESE, CIVIL FALSE CLAIMS AND QUI TAM ACTIONS §§ 1-9, 1-10 (1993).
32 Legislative History, supra note 10, at 11.
33 317 U.S. 537 (1943).
34 Id. at 546-47.
35 Act of December 23, 1943, ch. 377, 57 Stat. 608.
36 SYLVIA, supra note 18, § 2:8, at 51.
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C. The 1986 Amendments Establish the Modern False Claims Act: By the 1980s, both
the Justice Department and congressional leaders realized that the 1943 amendments and
“several restrictive court interpretations”37 had made the False Claims Act ineffective.
Congress acted decisively in 1986 with major amendments that breathed life into the False
Claims Act.38
A representative of a business association testified that the 1986 Amendments were:
supportive of improved integrity in military contracting. The bill adds no new
layers of bureaucracy, new regulations, or new Federal police powers. Instead,
the bill takes the sensible approach of increasing penalties for wrongdoing, and
rewarding those private individuals who take significant personal risks to bring
such wrongdoing to light.39
The 1986 Amendments increased financial and other incentives for qui tam relators to
bring suits on behalf of the government. Congress increased the damages recoverable by the
government from double damages to treble damages, and increased the monetary penalties to a
minimum of $5,000 and a maximum of $10,000 per false claim. The 1986 Amendments also
increased the qui tam relator’s share of recovery to a range of 15% to 25% in cases in which the
government intervenes, and 25% to 30% in cases in which the government does not intervene,
plus attorney’s fees and costs.
The 1986 Amendments also clarified the standard of proof required and made defendants

37 Legislative History, supra note 10.
38 S. 1562, 99th Cong., 2d Sess. (1986) (False Claims Reform Act) (discussed in Legislative History,
supra note 10).
39 Legislative History, supra note 10, at 14.
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liable for acting with “deliberate ignorance” or “reckless disregard” of the truth. Congress also
lengthened the statute of limitations to as much as ten years, modernized jurisdiction and venue
provisions, and made other changes as well.40
D. The 2009 and 2010 Amendments Remove Judicially Created Obstacles to the False
Claims Act: Responding to a variety of court decisions since 1986 that had limited the FCA’s
effectiveness, Congress again acted decisively in 2009 and 2010 with amendments, in three
stages:
First, the 2009 Fraud Enforcement and Recovery Act ("FERA") legislatively overruled
judicial decisions that had limited the FCA’s reach, including Allison Engine Co. v. United States
ex rel. Sanders, 553 U.S. 662 (2008); United States ex rel. Totten v. Bombardier Corp., 380 F.3d
488 (D.C. Cir. 2004), cert. denied, 544 U.S. 1032 (2005); and United States ex rel. DRC, Inc. v.
Custer Battles, LLC, 376 F. Supp. 2d 617 (E.D. Va. 2005), rev'd, 562 F.3d 295 (4th Cir. 2009).
The major effects of the 2009 FERA amendments included the following:
1. The amendments expanded the definition of "claim," and fraud directed against
government contractors, grantees and other recipients is now plainly covered by
the FCA.
2. Funds administered by the United States government (such as in Iraq) are now
included within the FCA’s protections.
3. Retaining overpayments of money is now an explicit basis of liability, which is an
important broadening of the Act from the perspective of health care providers,
among others.
4. Liability for "conspiracy" to violate the FCA is far broader, and now includes
conspiring to commit a violation of any substantive FCA theory of liability.
40 See section IV, infra.
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5. Protection of whistleblowers and others against "retaliation" now extends not
only to "employees," but also to "contractors" and "agents"; and persons other
than "employers" potentially may be held liable for retaliation.
6. In investigating, the government now has authority to use "civil investigative
demands" more broadly to gather evidence and take testimony, and to share
information more with state and local authorities and with
whistleblowers/relators.
7. A standard definition of what is "material" now applies in False Claims Act
cases.41
8. The statute of limitations has been clarified in qui tam cases to facilitate the
government’s asserting its own claims.
Second, in 2010, Congress made other important changes to the FCA. From a relator’s
perspective, perhaps most significant was eliminating language in the “public disclosure”
provision (section 3730(e)(4)(a)) that sometimes deprived the court of subject matter jurisdiction.
Congress rewrote that provision so that the court no longer loses subject matter jurisdiction even
if a “public disclosure” has occurred. Another change to this section was to empower the
government to prevent dismissals based on “public disclosure” through the following language:
“the court shall dismiss an action or claim under this section, unless opposed by the Government
. . . .” 42
From a health care entity’s perspective, the most important FCA changes may be that it
(1) clarified and extended liability for overpayments identified but retained by providers in

41 See also Universal Health Servs., Inc. v. United States ex rel. Escobar, 136 S. Ct. 1989, 2002, 195 L. Ed. 2d 348
(2016)(addressing materiality under FCA).

42 31 U.S.C. § 3730 (e)(4)(A).
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Medicare and Medicaid claims;43 and (2) made explicit that claims which include items or
services resulting from an Anti-Kickback Act violation constitute false claims under the FCA.44
Third, also in 2010, Congress created a uniform three year statute of limitations for
claims of “retaliation” pursuant to section 3730(h). It also corrected an apparent drafting error in
FERA’s 2009 changes to the same section by restoring its intended breadth. The anti-retaliation
provision now encompasses (a) not only the pre-FERA definition of “protected conduct” as
“lawful acts done . . . in furtherance of [an FCA action]” (which FERA had mistakenly dropped
from the statute), but also (b) FERA’s expansion of the definition of “protected conduct” to
include “other efforts to stop 1 or more violations [of the FCA] . . . .”45
V.

Overview of How the Modern False Claims Act Works (with Comparisons to Some
State False Claims Acts)
A.

Conduct Prohibited

The federal False Claims Act imposes civil liability under several different theories,
only four of which were generally used before FERA. FERA has added an additional theory of
liability for retention of overpayments, which now will likely be used quite often, especially in
health care cases:
First, the Act makes liable any person who knowingly presents, or causes to be
presented, a “false or fraudulent claim for payment or approval.”46

43 Pub. L. No. 111-148, § 6402.
44 Pub. L. No. 111-148, § 6402(f).
45 31 U.S.C. § 3730(h).
46 31 U.S.C. § 3729(a)(1)(A).
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Second, the Act creates liability for using a “false record or statement.” It imposes
liability on any person who “knowingly makes, uses, or causes to be made or used, a false
record or statement material to a false or fraudulent claim.”47
“Claim” is broadly defined, and is not limited to submissions made directly to the federal
government:
(2) the term "claim"-(A) means any request or demand, whether under a contract or otherwise, for
money or property and whether or not the United States has title to the money or
property, that-(i) is presented to an officer, employee, or agent of the United States; or
(ii) is made to a contractor, grantee, or other recipient, if the money or
property is to be spent or used on the Government's behalf or to advance a
Government program or interest, and if the United States Government-(I) provides or has provided any portion of the money or property
requested or demanded; or
(II) will reimburse such contractor, grantee, or other recipient for
any portion of the money or property which is requested or
demanded; and
(B) does not include requests or demands for money or property that the
Government has paid to an individual as compensation for Federal employment or
as an income subsidy with no restrictions on that individual's use of the money or
property.48
Third, since the government also can be defrauded when a private entity underpays or

47 Id. § 3729(a)(1)(B).
48 Id. § 3729(b)(2).
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avoids paying an obligation to the government, the Act contains what is known as a “reverse
false claim” provision. FERA has added language to this provision to establish liability for
retention of overpayments. This provision of the FCA creates liability for any person who
“knowingly makes, uses, or causes to be made or used, a false record or statement material to an
obligation to pay or transmit money or property to the Government, or knowingly conceals or
knowingly and improperly avoids or decreases an obligation to pay or transmit money or
property to the Government.”49 For example, a company that is obligated to pay royalties to the
government under an oil lease can be held liable if it uses false records or statements to pay less
than what it owes. Health care providers can now also be liable for retaining identified
overpayments from federal health care programs such as Medicare and Medicaid.
FERA has introduced the following definition of “obligation”:
(3) the term "obligation" means an established duty, whether or not fixed, arising from an
express or implied contractual, grantor-grantee, or licensor-licensee relationship, from a
fee-based or similar relationship, from statute or regulation, or from the retention of any
overpayment; . . . .
Fifth, the False Claims Act imposes liability under a “conspiracy” provision, which
FERA has broadened to cover conspiracy to violate any substantive provision of the FCA. Any
person who “conspires to commit a violation of subparagraph (A), (B), (D), (E), (F), or (G)” is
liable under this provision.50

State False Claims Acts compared: Before FERA included retention of overpayments

49 Id. § 3729(a)(1)(G). The Act also lists three little-used bases of liability in subsections (a)(1)(D), (E),
and (F), which are omitted from this discussion.
50 Id. § 3729(a)(1)(C).
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as a basis of FCA liability, several states—including Hawaii, Massachusetts, Nevada, Tennessee,
and Wisconsin—had expanded the federal Act’s other four commonly-used theories of liability
listed above. These state laws recognized a legal theory for holding liable a person or entity
who is the “beneficiary” of the “inadvertent submission” of a false or fraudulent claim, if that
person or entity fails to disclose (and presumably correct) the false claim after discovering it.51
Now, since the 2012 Act took effect, Georgia’s two FCAs both provide for liability for “retention
of overpayments.”
Moreover, Tennessee’s False Claims Act reaches beyond false or fraudulent “claims”
and imposes liability for false or fraudulent “conduct” that apparently does not necessarily
involve “claims” submitted to the state. This state law adds a new category of liability for “any
false or fraudulent conduct, representation, or practice in order to procure anything of value
directly or indirectly from the state or any political subdivision.”52
B.

Retaliation Protection for Employees, Contractors, and Agents

As noted, the federal False Claims Act also creates a cause of action for damages for
retaliation against employees, contractors, and agents who assist in the investigation and
prosecution of False Claims Act cases.53 This cause of action belongs to the employee alone, and
51 See, e.g., TENN. CODE ANN. § 4-18-103 (imposing liability on a “beneficiary of an inadvertent
submission of a false claim to the state or a political subdivision, [who] subsequently discovers the falsity
of the claim, and fails to disclose the false claim to the state or the political subdivision within a
reasonable time after discovery of the false claim”). See also HAW. REV. STAT. § 661-21 (similar
provision for failing to disclose inadvertent submission of false claim after discovery of submission);
MASS. GEN. LAWS 12 § 5B (similar provision); NEV. REV. STAT. § 357.040 (similar provision); WIS.
STAT. ANN. § 20.931(2)(h) (similar provision).
52 TENN. CODE ANN. § 4-18-103.
53 31 U.S.C. § 3730(h).
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the government does not share in any recovery for retaliation.
As summarized above, FERA and Dodd-Frank have modified the federal FCA retaliation
provision in section 3730(h) so that it now provides as follows:
(h) Relief from retaliatory actions.
(1) In general. Any employee, contractor, or agent shall be entitled to all relief necessary
to make that employee, contractor, or agent whole, if that employee, contractor, or agent
is discharged, demoted, suspended, threatened, harassed, or in any other manner
discriminated against in the terms and conditions of employment because of lawful acts
done by the employee, contractor, agent or associated others in furtherance of an action
under this section or other efforts to stop 1 or more violations of this subchapter.
(2) Relief. Relief under paragraph (1) shall include reinstatement with the same seniority
status that employee, contractor, or agent would have had but for the discrimination, 2
times the amount of back pay, interest on the back pay, and compensation for any special
damages sustained as a result of the discrimination, including litigation costs and
reasonable attorneys' fees. An action under this subsection may be brought in the
appropriate district court of the United States for the relief provided in this subsection.
(3) Limitation on Bringing Civil Action. A civil action under this subsection may not be
brought more than 3 years after the date when the retaliation occurred.
31 U.S.C. § 3730(h).
State False Claims Acts compared: The New Jersey False Claims Act goes further than
the federal Act’s retaliation provision. It authorizes, “where appropriate, punitive damages,”
and affirmatively prohibits employers from attempting to restrict employees’ abilities to report
evidence of fraud to the government. 54

54 The “employee protections” of the New Jersey False Claims Act are set forth below:
§ 2A:32C-10. Employer policies restricting employees from disclosing information or
reporting violations prohibited; employee protections; remedies for violations
a. No employer shall make, adopt, or enforce any rule, regulation, or policy preventing an
employee from disclosing information to a State or law enforcement agency or from
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C.

Broad Definition of “Knowing” and “Knowingly”

The federal Act’s “scienter” requirement of “knowingly” presenting false claims, or
“knowingly” using false records or statements, is broadly defined as well. A person is liable not
only when acting with “actual knowledge,” but also when acting in “deliberate ignorance” or

acting to further a false claims action, including investigating, initiating, testifying, or
assisting in an action filed or to be filed under this act.
b. No employer shall discharge, demote, suspend, threaten, harass, deny promotion to, or
in any other manner discriminate against an employee in the terms and conditions of
employment because of lawful acts done by the employee on behalf of the employee or
others in disclosing information to a State or law enforcement agency or in furthering a
false claims action, including investigation for, initiation of, testimony for, or assistance
in an action filed or to be filed under this act.
c. An employer who violates subsection b. of this section shall be liable for all relief
necessary to make the employee whole, including reinstatement with the same seniority
status such employee would have had but for the discrimination, two times the amount of
back pay, interest on the back pay, compensation for any special damage sustained as a
result of the discrimination, and, where appropriate, punitive damages. In addition, the
defendant shall be required to pay litigation costs and reasonable attorneys' fees
associated with an action brought under this section. An employee may bring an action in
the Superior Court for the relief provided in this subsection.
d. An employee who is discharged, demoted, suspended, harassed, denied promotion, or
in any other manner discriminated against in the terms and conditions of employment by
his employer because of participation in conduct which directly or indirectly resulted in a
false claim being submitted to the State shall be entitled to the remedies under subsection
c. of this section if, and only if, both of the following occurred:
(1) The employee voluntarily disclosed information to a State or law enforcement
agency or acts in furtherance of a false claims action, including investigation for,
initiation of, testimony for, or assistance in an action filed or to be filed.
(2) The employee had been harassed, threatened with termination or demotion, or
otherwise coerced by the employer or its management into engaging in the
fraudulent activity in the first place.
N.J. STAT. ANN. § 2A:32C-10.
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“reckless disregard” of the truth or falsity of the information in question.55 The Act also makes
explicit that no “specific intent to defraud” need be shown to impose liability, and thus rejects
this traditional “fraud” standard.

State False Claims Acts compared: The state False Claims Acts typically incorporate
the same broad definitions of “knowing” and “knowingly,” and likewise makes clear that “[n]o
proof of specific intent to defraud is required.” States have no leeway in this regard if they wish
to qualify for the additional funds under the Deficit Reduction Act. In fact, when the Georgia bill
was under consideration in 2007, Indiana’s statute had already been determined not to qualify
that state for additional funds under the Deficit Reduction Act, precisely because the Indiana
statute did not define “knowing” and “knowingly” as broadly as does the federal Act.56
D.

Damages and Penalties Under the False Claims Act

Exposure of defendants in False Claims Act cases can be enormous. First, the Act
provides for treble damages—“3 times the amount of damages which the Government sustains
because of the act of that person.”57
Second, the Act provides for a civil penalty of $5,000 to $10,000 for each false claim
submitted, an amount that has been adjusted upward for inflation periodically. 58 For civil

55 Id. § 3729(b).
56 See http://www.oig.hhs.gov/fraud/docs/falseclaimsact/Indiana.pdf.
57 31 U.S.C. § 3729(a)(1). In specified circumstances in which the defendant reports the fraud to the
government promptly and cooperates fully, the Act provides for double damages. 31 U.S.C. § 3729(a)(2).
58 31 U.S.C. § 3729(a)(1). See 28 U.S.C. § 2461; 28 C.F.R. § 85.3(9) (2006).
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penalties assessed after August 1, 2016, for violations that occurred after November 2, 2015, the
minimum penalty increased from $5,500 to $10,781, and the maximum penalty increased from
$11,000 to $21,563. 59 Thereafter, penalties have been adjusted for inflation to a range of
$10,957-$21,916 per violation starting February 3, 2017, and then to $11,181-$22,363 per
violation for penalties assessed after January 29, 2018. 60

State False Claims Acts: The state Acts likewise provide for treble damages and
penalties that are typically $5,500 to $11,000 for each false claim submitted, although states are
free to impose larger penalties. For instance, under the New York FCA enacted in 2007 and
substantially amended in 2010 in light of FERA, penalties range from $6,000 to $12,000 for each
false or fraudulent claim.61
E.

Some of the Peculiar Jurisdictional and Procedural Requirements
In Qui Tam Cases

The False Claims Act establishes a wholly different process for qui tam actions from the
usual one encountered in civil litigation. The Act has unique jurisdictional and procedural
requirements.
The qui tam relator brings the lawsuit for the relator and for the United States, in the
name of the United States.62 The action can also be brought in the name of one or more states, if

59 28 C.F.R. § 85.5.
60 See https://www.gpo.gov/fdsys/pkg/FR-2018-01-29/pdf/2018-01464.pdf.
61 N.Y. STATE FIN. LAW § 189 (McKinney).
62 31 U.S.C. § 3730(b)(1).
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applicable. The Complaint must be filed “in camera” and “under seal,” and must remain under
seal for at least 60 days.63 The relator must serve the government under Rule 4 of the Federal
Rules of Civil Procedure with a “copy of the complaint and written disclosure of substantially all
material evidence and information the person possesses.”64
In reality, courts regularly have extended the seal for many months (or even years) at the
government’s request, although some courts are becoming more restrictive. The purpose of the
seal extensions is to permit the government to evaluate and investigate the case and make its
decision as to whether to intervene. Thus, it is not uncommon for the defendant to receive no
notice for more than a year that it has been sued in a qui tam action, even as the government
meets with the relator and relator’s counsel to develop the case against the defendant.
Nonetheless, defense counsel may infer the existence of a qui tam action when the client or its
employees are contacted by government agents.
If the government elects to intervene, it assumes primary responsibility for prosecuting the
case, although the relator remains a party with certain rights to participate.65 The defendant is
served once the complaint is unsealed, and has 20 days after service to respond.66
If the government intervenes, it is not “bound by an act of the person bringing the

63 31 U.S.C. § 3730(b)(2).
64 Id.
65 Id. § 3730(c)(1).
66 Id. § 3730(b)(3).
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action.”67 The government can file its own complaint and can expand or amend the allegations
made.68 Once it has intervened, the government also has the right to dismiss the case
notwithstanding the relator’s objections, but the relator has a right to be heard on the issue.69
The government may petition the court before intervention for a partial lifting of the seal
in order to disclose the complaint to the defendant and discuss resolution of the case, even before
it decides whether to intervene.
If the government elects not to intervene, the relator has the right to “conduct the
action.”70 Although the relator must prosecute the case without the government, as stated the
relator is entitled to a larger share of any recovery, 25-30%, in non-intervened cases.71
After intervention, the government is authorized to settle the case even if the relator
objects, but the relator has a right to a “fairness” hearing on any such settlement. In actuality, a
relator’s objections are highly unlikely to stop a settlement that the government, after
intervention, seeks to make.
Before 2010, the Act stated that, when there is an action “based upon the public

67 Id. § 3730(c)(1).
68 See id.
69 Id. § 3730(c)(2)(A).
70 Id. § 3730(c)(3).
71 Even “non-intervened” cases sometimes result in substantial liabilities to defendants. For example, in
United States ex rel. Franklin v. Parke Davis, No. 96-11651-PBS (D. Mass.), a relator pursued an action
over the off-label marketing of Neurontin, and the government elected not to intervene. Ultimately, the
defendant entered into a global settlement of $430 million, of which $152 million was to settle False
Claims Act liability, and $38 million was to settle civil liabilities to the fifty states. See
http://www.usdoj.gov/civil/foia/elecread/2004/Warner-Lambert%202004.pdf.
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disclosure of allegations or transactions” in one of three specified categories of places where
disclosures can occur, the court shall lack jurisdiction over the action, unless “the person
bringing the action is an original source of the information.” The three specified places of
“public disclosure” were “[1] in a criminal, civil, or administrative hearing, [2] in a
congressional, administrative, or Government Accounting Office report, hearing, audit, or
investigation, or [3] from the news media.”72

72 The “public disclosure” provision before PPACA provided as follows:
No court shall have jurisdiction over an action under this section based upon the public
disclosure of allegations or transactions in a criminal, civil, or administrative hearing, in a
congressional, administrative, or Government Accounting Office Report, hearing, audit,
or investigation, or from the news media, unless the action is brought by the Attorney
General or the person bringing the action is an original source of the information.
[Former] 31 U.S.C. § 3730(e)(4)(A). Since 2010, this section of the Act provides as follows:
(4) (A) The court shall dismiss an action or claim under this section, unless opposed by the
Government, if substantially the same allegations or transactions as alleged in the action or claim
were publicly disclosed(i) in a Federal criminal, civil, or administrative hearing in which the Government or its
agent is a party;
(ii) in a congressional, Government Accountability Office, or other Federal report,
hearing, audit, or investigation; or
(iii) from the news media,
unless the action is brought by the Attorney General or the person bringing the action is an
original source of the information.
(B) For purposes of this paragraph, "original source" means an individual who either (i) prior to a
public disclosure under subsection (e)(4)(a), has voluntarily disclosed to the Government the
information on which allegations or transactions in a claim are based, or (2) who has knowledge
that is independent of and materially adds to the publicly disclosed allegations or transactions,
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Amendments in 2010 have removed this jurisdictional bar, have authorized the
government to prevent dismissal on this basis if it chooses, and have relaxed the standard for
relators to establish that they are an “original source” as a means of avoiding dismissal on that
basis as well. In addition, the amendments limited the type of public disclosures in question to
federal sources, and thus pre-empted for future violations the Supreme Court’s ruling shortly
thereafter in 2010 in Graham County Soil & Water Conservation District v. United States ex rel.
Wilson, 130 S. Ct. 1396 (2010)(state report created public disclosure under prior version of
FCA).

State False Claims Acts compared: The state False Claims Acts establish essentially
the same procedures, although most have not yet been amended to conform to the 2009-2010
FCA amendments discussed above. For example, the Georgia Act directs that the complaint and
“written disclosure of substantially all material evidence and information shall be served on the
Attorney General.” The complaint must be filed in camera and shall remain under seal for at
least 60 days, and it is not served on the defendant while it remains under seal. The Attorney
General may move to extend the time under seal in order to investigate the allegations of the
complaint, all pursuant to section 49-4-168.1(c).
VI.

The Trend of Recent Recoveries Under the False Claims Act
Over the past twenty-five years since the modern False Claims Act was established

and who has voluntarily provided the information to the Government before filing an action under
this section.'" (31 U.S.C. 53730 (e)(4)(A) (Emphasis supplied).
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through the 1986 Amendments, the federal government’s recoveries of dollars have grown
astronomically, especially in health care cases. The Department of Justice (“DOJ”) statistics73
tell the story:
In 1987, the government’s recoveries in qui tam cases totaled zero, presumably because
the 1986 Amendments had just taken effect; and total recoveries under the False Claims Act
were just $86 million. The following year, qui tam and other False Claims Act settlements and
judgments began a steady climb upward, exceeding $200 million by 1989, and $300 million by
1991. By 1994, the government’s recoveries broke the $1 billion mark for the first time, with
$380 million of that amount attributable to qui tam case recoveries alone.
In 2000, the government recovered more than $1.5 billion, of which $1.2 billion was
derived from qui tam actions. In 2001, the government recovered more than $1.7 billion, with
almost $1.2 billion of that amount from qui tam cases. With the exception of 2004, in each year
since 2000 the government has recovered more than a billion dollars per year under the False
Claims Act, and qui tam actions were responsible for the lion’s share of those recoveries. For
example, in 2003, government recoveries exceeded $2.2 billion, of which $1.4 billion came from
qui tam cases. Similarly, in 2005, of the government’s total recovery of $1.4 billion, $1.1 billion
of that amount came from qui tam cases.
In 2014, DOJ set a record with $5.69 billion recovered from cases involving fraud and
false claims, with $3.1 billion in recoveries from financial institutions, and $2.3 billion in health

73 See Department of Justice statistics reprinted at http://www.taf.org/statistics.htm.
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care fraud recoveries.74 In 2015, DOJ recovered $3.5 billion, of which $1.9 billion came from
companies and individuals in the health care industry. The next largest category of recoveries
was government contracts, which produced $1.1 billion in recoveries. 75 In 2016, DOJ recovered
$4.7 billion recovered, of which $2.5 billion came from the health care industry.76
In 2017, DOJ recovered $3.7 billion, of which $2.4 billion involved the health care
industry, including drug companies, hospitals, pharmacies, laboratories, and physicians.77
In 2018, DOJ recovered $2.8 billion in settlements and judgments from civil cases
involving fraud and false claims against the government. $2.5 billion of that amount involved the
health care industry, including drug and medical device manufacturers, managed care providers,
hospitals, pharmacies, hospice organizations, laboratories, and physicians. Qui tam cases
produced more than $2.1 billion of the $2.8 billion recovered in 2018.78

74 http://www.justice.gov/opa/pr/justice-department-recovers-nearly-6-billion-false-claims-act-cases-fiscal-year2014.
75 https://www.justice.gov/opa/pr/justice-department-recovers-over-35-billion-false-claims-act-cases-fiscal-year2015.
76 https://www.justice.gov/opa/pr/justice-department-recovers-over-47-billion-false-claims-act-cases-fiscal-year2016.
77 https://www.justice.gov/opa/pr/justice-department-recovers-over-37-billion-false-claims-act-cases-fiscal-year2017.
78 https://www.justice.gov/opa/pr/justice-department-recovers-over-28-billion-false-claims-act-cases-fiscal-year-
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It is interesting that, while defense procurement fraud both inspired the Act and was the
largest source of recoveries at the time of the 1986 Amendments, health care cases usually now
lead in recoveries, as health care costs have grown as a percentage of the federal budget. By
industry, in 1987 the defense industry was the largest source of cases under the False Claims
Act.79 The health care industry accounted for only 12% of cases under the False Claims Act in
1987; that percentage grew to 54% by 1997.80 In 2008, health care produced more than 80% of
the government’s recoveries,81 and that figure grew to 83% in 2010.82 As noted, financial
industry fraud has now produced several billion in recoveries in recent years, although that trend
may be attributable to cases resulting from the 2008 economic collapse and thus may or may not
continue.
In short, the health care industry now typically accounts for the vast majority of
settlements and judgments obtained by the federal government for fraud and false claims.

2018.

79 SYLVIA, supra note 18, § 2:13, at 63.
80 Id. § 2:14, at 64.
81 See http://www.usdoj.gov/opa/pr/2008/November/08-civ-992.html.
82 http://www.justice.gov/opa/pr/2010/November/10-civ-1335.html.
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VII.

Other States’ Experiences With Their Own False Claims Acts
As noted, at least twenty-nine states now have a False Claims statute, and many other

states are considering similar laws.83 The financial incentives of the Deficit Reduction Act of
2005 have not only prompted states that lacked False Claims statutes to enact them, but also have
caused many states wishing to qualify for the additional funds to amend their existing False
Claims statutes.
In essence, while states may enact “tougher” or more comprehensive laws than the
federal False Claims Act, states with “weaker” or less effective laws—as judged by the standards
of the Deficit Reduction Act—will not qualify for the additional funds.84

83 See supra notes 16 and 17 for lists of states.
84 Under the Deficit Reduction Act, the Office of Inspector General of HHS, in consultation with the
Justice Department, must determine that the state law meets the following criteria in order to qualify for
the increased share of Medicaid funds recovered:
(1) The law establishes liability to the State for false or fraudulent claims described in
section 3729 of title 31, United States Code, with respect to any expenditure described
in [31 U.S.C. § 1396b(d)].
(2) The law contains provisions that are at least as effective in rewarding and facilitating
qui tam actions for false or fraudulent claims as those described in sections 3730 through
3732 of Title 31, United States Code.
(3) The law contains a requirement for filing an action under seal for 60 days with
review by the State Attorney General.
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Seven of the first ten states whose statutes were scrutinized by the Office of Inspector
General (OIG) quickly learned this lesson when OIG disapproved their state statutes.85 These
included California (which lacked a minimum penalty), Florida (which omitted “fraudulent”
from its definition of claims), Indiana (which did not make defendants liable for “deliberate
ignorance” and “reckless disregard”), Louisiana (which did not permit the state to intervene in
cases, set too low a percentage for whistleblowers to recover, and set no minimum penalty),
Michigan (which omitted penalties and liability for decreasing or avoiding an obligation to pay
the government, i.e., a “reverse false claim”), Nevada (which had a statute of limitations too
short and a minimum penalty too low), and Texas (which did not permit the whistleblower to
litigate the case if the state did not, and which provided for lower percentage shares to
whistleblowers and lower penalties). Most of these states have gone back to the drawing board
to correct these deficiencies.
In sum, the Deficit Reduction Act has set minimum standards for state False Claims Acts
for states wishing to receive these additional funds. In plain English, the state laws must protect

(4) The law contains a civil penalty that is not less than the amount of the civil penalty
authorized under section 3729 of Title 31, United States Code.
42 U.S.C. § 1396h(b).
85 The Office of Inspector General’s reviews of these state laws may be found at
http://oig.hhs.gov/fraud/falseclaimsact.asp.
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at least Medicaid funds, and they must be at least as effective as the federal False Claims Act,
especially in rewarding and facilitating qui tam actions for false or fraudulent claims, with
damages and penalties no less than those under the federal Act.86
In addition, because of the 2009 and 2010 federal False Claims Act amendments, OIG gave
all states until 2013 to amend their state Acts to be consistent with the current federal Act, or else
lose the DRA benefit.87 Many state False Claims laws were already in transition after 2006.
States whose laws have been “disapproved” by OIG began to amend their statutes to meet the
requirements for obtaining the additional funds under the Deficit Reduction Act, as Florida and
Texas accomplished in 2007. While these laws are in flux, some significant differences from the
“Medicaid-only” laws such as Georgia’s new State False Medicaid Claims Act are likely to
remain.
First, the majority of state False Claims statutes protect the state’s funds generally, rather
than protecting only state Medicaid funds, as Georgia’s 2007 State False Medicaid Claims Act
was limited. Just as the federal False Claims Act is not limited to health care fraud, but
encompasses fraud against the government generally (except for Internal Revenue violations,
which are now covered by the new IRS Whistleblower program), many states have used these

86 42 U.S.C. § 1396h(b)(4).
87 http://oig.hhs.gov/fraud/state-false-claims-act-reviews/index.asp.
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statutes to protect public funds in general from fraud. Those states include California, Delaware,
Florida, Georgia (under the 2012 Act), Hawaii, Illinois, Indiana, Massachusetts, Minnesota,
Montana, Nevada, New Hampshire, New Jersey, New Mexico, New York, North Carolina,
Oklahoma, Rhode Island, Virginia, and Tennessee.88 New York’s False Claims Act—perhaps
the most comprehensive state FCA in the country--also includes non-payment and underpayment
of taxes owed to the state.
Because states have this leeway under the Deficit Reduction Act to pass laws that may be
“tougher” or more “effective” than the federal Act, some states have set the statutory penalties
higher than the federal level of $5,500 to $11,000 per claim. For instance, under the New York
FCA enacted in 2007 and amended in 2010, penalties range from $6,000 to $12,000 for each
false or fraudulent claim.89
Some other states authorize a higher percentage of the state’s recovery that a relator
(whistleblower) may receive, instead of the percentages that the federal False Claims Act
authorizes: 15-25% of the recovery in cases in which the government intervenes, and 25-30% in
cases in which the government does not intervene. For example, Nevada’s percentages are 1533% in intervened cases, and 25-50% in non-intervened cases; Tennessee’s are 25-33% in

88 See supra note 16.
89 N.Y. STATE FIN. LAW § 189 (McKinney).
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intervened cases and 35-50% in non-intervened cases; and Montana’s range from 15-50%.90
Most qui tam cases filed under the state False Claims statutes have related to health care.
Many are “global” Medicaid cases that were first developed in federal courts as Medicare and
Medicaid fraud cases and that concerned a nationwide fraud which had been investigated by
multiple federal and state jurisdictions.91
Most of the state settlements have come from “piggy backing” on federal law
enforcement efforts and from joining in global settlements.92 Experience with some of the newer
state statutes is too recent to evaluate, but many states have reported the desire for more
resources to develop such cases.93
VIII. Conclusion
The False Claims Act and the state False Claims Acts are increasingly important tools in
the effort to protect taxpayer funds.
In Georgia, in an era in which fraud too often drains already scarce public funds,
Georgia’s Taxpayer Protection False Claims Act can be an asset not only for the state, but also
90 See MONT. CODE ANN. § 17-8-410; NEV. REV. STAT. § 357.210; TENN. CODE. ANN. § 4-18-104.
91 State False Claims Act Study, supra 16, at 483.
92 See testimony of Patrick J. O’Connell, then of Texas Attorney General’s Office, at
http://oversight.house.gov/documents/20070209123455-21529.pdf.
93 State False Claims Act Study, supra note 16, at 483.
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for city and county governments and citizens. It allows not only the state, but also cities,
counties, and other “local government” bodies, to deter and combat fraud and to recover treble
damages and penalties from those who steal from the public fisc. The new Georgia law positions
the state to take its place among states that are replicating the FCA’s successes in protecting
taxpayer dollars.
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FINDINGS OF FACT AND
CONCLUSIONS OF LAW and ORDER
NEIL V. WAKE, District Judge.
*1 Before the Court is General Dynamics C4 Systems,
Inc.'s (“GDC4S”) Motion for Award of Attorneys' Fees
[doc. # 363] and Motion for Leave to File Supplemental
Bill of Costs re State Court [doc. # 385]. GDC4S
brought suit against its former employee Mary Cafasso
in state court alleging breach of contract and numerous
other claims for her taking of tens of thousands of
business records. Shortly thereafter, Cafasso brought
suit in this Court seeking relief against GDC4S under
the False Claims Act, 31 U.S.C. § 3730. Cafasso's

complaint included two claims under the statute, first,
a qui tam claim that GDC4S made false claims, and
second, a retaliation claim that GDC4S had fired
Cafasso in response to protected activities. The state
court claims were voluntarily dismissed and reasserted
as counterclaims in the federal case. A stipulation of
the parties provided that the state court orders would
remain in effect unless modified by this Court and without
waiver of any party's substantive rights. In effect, the
dual litigation was replaced by single litigation in this
Court. Judgment was entered in favor of GDC4S on the
breach of contract action, the qui tam action, and the
retaliation action, and permanent injunctive relief was
entered on GDC4S's contract action requiring Cafasso to
return GDC4S's business records.
GDC4S now moves for an award of attorneys' fees
under Arizona contract law and the Court's statutory
and inherent sanctioning powers. GDC4S requests
$1,593,095.75 as sanctions against Cafasso and her
lawyers: $91,930.50 for misuse of the federal action in state
court; $1,143,004.25 for prosecution of the qui tam claim;
and $358,161.00 for prosecution of the retaliation claim.
GDC4S also moves for an award of attorneys' fees against
Cafasso under A.R . S. § 12–341.01(A) in the total amount
of $575,415.00, which includes $91,930.50 of the sanctions
request. GDC4S also seeks to file a supplemental bill of
costs relating to costs incurred in the state court action.

FINDINGS OF FACT
Previous orders have outlined the facts underlying the
merits of this case, and it is unnecessary to retread that
ground as a whole. [Doc.219, 352.] GDC4S has prevailed
in every aspect: It defeated Cafasso's qui tam claim by
obtaining judgment on the pleadings, it defeated her
retaliation claim at the summary judgment stage, and it
won its state-law contract action against her on summary
judgment as well. (GDC4S voluntarily dismissed several
other counterclaims because success in the contract action
provided the essential injunctive relief sought.)

I. The State Court Proceedings and the Ex Parte Federal
Court Orders
GDC4S brought suit against Cafasso in Maricopa County
Superior Court on May 15, 2006. On May 24, 2006,
the state court issued a temporary restraining order
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after notice to Cafasso requiring her to return nearly
eleven gigabytes of documents she had removed from the
GDC4S offices without permission, while she was still on
payroll but after her work duties were ended and before
her computer access was terminated.
*2 Two days later, Cafasso filed this qui tam action in this
Court. Her local Phoenix counsel, Thomas M. Rogers,
telephoned and asked to come to chambers to present
papers that he had filed in a sealed action. His inquiry did
not request a hearing or indicate that ex parte relief would
be requested. The undersigned judge allowed him to come
to chambers. After exchange of pleasantries, Mr. Rogers
presented and requested entry of two ex parte orders, one
sealing the case and one permitting Cafasso to inform the
state court ex parte of the pendency of the federal action.
At that point, this Court committed an error of judgment
in not recognizing the unannounced request for the
second ex parte order as requiring presentation on
the record. Mr. Rogers and the undersigned judge
have differing recollections of the conversation that
ensued. The Complaint itself referenced the state court
litigation and restraining order as concerning an attempt
to get Cafasso's computer, not documents of GDC4S
that Cafasso allegedly misappropriated. The undersigned
judge recalls inquiring about the referenced state court
litigation and receiving a general response but no
disclosure of an existing state court order to return
misappropriated documents. Nor was there any disclosure
of an intent to use this Court's ex parte order allowing
ex parte disclosure of this proceeding to the state court
as a basis to seek lifting of a state court order without
notice to GDC4S. Mr. Rogers now states that he
and unlisted co-counsel, Richard J. Harris and Michael
Bothwell of Atlanta, Georgia, planned and rehearsed a
full presentation of the relevant facts and procedural
history of the state court proceeding if this Court were
to inquire about it. Mr. Rogers remembers informing this
Court of the state court temporary restraining order. This
Court entered both requested ex parte orders.
Nearly four weeks later, armed with this Court's order
allowing Cafasso to inform the state court ex parte
of the federal action and with the participation of an
Assistant United States Attorney, Mr. Rogers presented
an ex parte request to the state court to lift the May
24, 2006 temporary restraining order requiring Cafasso
to return the nearly eleven gigabytes of documents

taken from GDC4S. The motion was heard by a judge
pro tempore in the absence of the assigned Superior
Court Judge. Compliance with the temporary restraining
order would not have prejudiced the United States'
investigation if there were some underlying False Claims
Act claim; indeed, the United States could get all GDC4S's
documents directly without divulging the sealed action
under 31 U.S.C. § 3733. The judge pro tem was persuaded
to lift the restraining order by the unsupported contention
that the investigation itself, not just the filing of the federal
action, must be kept secret under federal law. The judge
pro tem explicitly stated his belief that he was lifting the
restraining order because it was required by federal law
and at the request of this Court. Mr. Rogers denies that he
made either assertion to the judge pro tem, but the record
shows that he did not disabuse the judge of those mistakes
when the judge expressed them, even after the judge asked
counsel to correct him as appropriate. Indeed, counsel
built on those mistakes and persuaded the judge pro tem to
stay the entire state court proceeding. The Arizona Court
of Appeals later granted special action relief against these
orders as unauthorized by law.
*3 The False Claims Act required Cafasso to give
the Government “substantially all material evidence and
information [she] possesse[d].” 31 U.S.C. § 3730(b)(2). She
was not required to show the Government evidence that
she did not possess, or to possess evidence unlawfully.
Cafasso did not show a lawful basis for removing or
retaining those documents. In addition, the False Claims
Act only protects the confidentiality of the federal court
proceedings themselves. It does not directly enable or
require courts to protect the secrecy of the Government's
or a relator's investigation at the price of violating other
substantive and procedural laws.
Upon later learning of these events, this Court vacated its
ex parte orders as improvidently entered. [Doc. # 19.]

II. The Federal Complaint
Cafasso's initial complaint was six pages long. [Doc. # 1.]
It accused GDC4S of making false claims, but it identified
none of the specific false claims or intellectual property
at issue. The Complaint contained only conclusory
assertions of liability. Six months later, Cafasso filed a
lengthier Amended Complaint which was stricken for
invading Defendant's attorney-client privilege. [Doc. #
87.] A modified version of the Amended Complaint was
filed in August 2007 without immediate challenge. [Doc.
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# 92.] 1 This complaint included more bulk but identified
no specific false claims. Weeks and months after filing
the initial complaint, Cafasso herself stated in state court
filings that she needed to retain the documents so that her
lawyers could perform their Rule 11 inquiry and determine
whether she had viable claims against GDC4S.
1

During this time, proceedings were stayed for several
months while the Government considered whether to
intervene. [Doc. # 42.]

III. Qui Tam Discovery and Briefing
Discovery proceeded in this forum. At a September
28, 2007 Scheduling Conference, GDC4S expressed
frustration with Cafasso's tactics. In particular, GDC4S
objected to Cafasso's demand that GDC4S identify
privileged documents in Cafasso's possession before she
identify those that supported her claim. Such a process
would have placed an enormous and unnecessary burden
on GDC4S because Cafasso had taken nearly eleven
gigabytes of documents, numbering in the thousands. The
Court ordered that GDC4S was “entitled to be given
usable, practical disclosure whether under Rule 26(a) or
under a crafted order from the Court as to what it is you
are relying on for your case against them.” [Doc. # 104
at 16.] It was not enough to say that all eleven gigabytes
of documents were relevant to Cafasso's claims; Cafasso
was still obligated to inform GDC4S of those documents
supporting her claims.
In November 2007, Cafasso gave “categorical discovery
responses listing many thousands of documents as the
supposed bases for each claim—exactly the kind of
evasion and attempt to shift her own work to the opposing
party that the court warned in September 2007 was
improper.” [Doc. # 219 at 14.] A discovery dispute then
arose regarding the scope and time limits of discovery,
and the dispute was adjudicated in January 2008. At
the discovery dispute hearing, the Court reiterated its
earlier directions concerning the burden of discovery and
granted Cafasso's counsel additional time to comply.
GDC4S's Rule 37 motion for attorney's fees relating
to this dispute was denied. After the hearing, Cafasso
propounded discovery into 110 inventions that were not
mentioned in the Substitute Amended Complaint. The
Court granted GDC4S's motion for a protective order
against the new lines of inquiry. No sanctions were sought
or awarded at this stage.

*4 Cafasso's evasiveness continued on June 2, 2008, when
she responded to an interrogatory asking her to “[i]dentify
each specific provision of 31 U.S.C. § 3729(a)(1)-(7) of the
False Claims Act (“FCA”) that you allege in paragraph
173 of the Substitute Amended Complaint (“SAC”) that
Defendant ‘knowingly violated’....” [Doc. # 184–2, exh. 2,
at 2–4.] In response, Cafasso stated that she “has not made
a claim as described in this Interrogatory, nor does the law
require that she claim such to have been the case.” By any
fair reading, Cafasso's statement abandoned any qui tam
allegations. 2 The answer prompted GDC4S's motion for
judgment on the pleadings as to the qui tam action.
2

In her briefing on the motion for judgment on
the pleadings, Cafasso's attorneys argued that she
could state a claim under the False Claims Act
without pleading that a “claim” was submitted to
the Government. Whatever the merits of that theory
under the law applicable at the time, it in no way
justified her refusal of discovery. The interrogatory
sought the basis for claims under the statute, not
“claims” submitted to the Government, as Cafasso
now reconceives it.
In her briefing on this motion for attorney fees,
Cafasso more candidly states that by refusing this
discovery on the eve of her deposition of GDC4S,
she thought she could invoke GDC4S's duty to
confer before seeking discovery relief, postponing her
production until after the deposition. [Doc. # 392 at
5–6.] Rather than demand a better answer, GDC4S
took her answer at face value, as it was entitled to do.

Responding to this motion, Cafasso lodged a response
that was 57 pages long, exceeding the page limit by 40
pages. The exhibits to the response also included 775 pages
of single-spaced argument and supplemental charts. The
Court disallowed the filing. On its own, the Court granted
Cafasso a two-week extension to file a proper response
and warned that her approach was improper. [Doc. #
202.] Nonetheless, Cafasso filed a 17–page response that
included 549 single-spaced pages of mostly supplemental
charts. She also lodged a 733–page Proposed Second
Amended Complaint.
GDC4S's motion for judgment on the pleadings was
granted [doc. # 219], and leave to amend again was denied.
The substitute amended complaint of record appeared to
allege that GDC4S had breached certain contractual or
regulatory obligations to the Government, but it did not
allege any “presentment of [a] false claim itself, or the
submission of a false statement or omission to get a false
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claim paid” on the part of GDC4S. [Id.] Vague attacks
on regular billing under GDC4S's contract did not avail
Cafasso. The contract covered many technologies not at
issue, and the Complaint did not explain how any such
billing was relevant to charges of fraud or falsification.
Similarly, nothing in the complaint supported other
allegations of nondisclosure on GDC4S's part. Denying
further leave to amend, the Court noted that the proposed
substitute amended complaint violated this Court's order
to “comply with the rules of pleading.” [Id. at 2; doc. # 208
at 2.] It also violated the protective order already entered
by attempting to expand the scope of the case beyond the
thirty-seven previously identified inventions. [Doc. # 172.]
Subsequently, both parties moved for summary judgment
on the remaining claims: Cafasso's retaliation claim
against GDC4S, and GDC4S's counterclaims against
Cafasso. GDC4S prevailed on both motions. [Doc. #
352.] Facts revealed during discovery showed Cafasso's
retaliation claim to be without merit. She could offer no
valid defense to the contract action.

CONCLUSIONS OF LAW
GDC4S divides its fee request into three primary areas:
the breach of contract claim (counterclaim in this federal
action and principal claim in the state court proceedings),
the retaliation claim, and the qui tam action. For
reasons explained below, partial fees will be awarded
against Cafasso on the contract claim for taking GDC4S
documents.

I. The Breach of Contract Claim
*5 GDC4S will be awarded partial fees for its state court
litigation and federal counterclaims under A.R.S. § 12–
341.01(A). A stipulation of the parties preserves the state
court rights of the parties in this forum that fairly includes
the general right to seek attorneys' fees at the conclusion of
the case as a matter of Arizona contract law. [Doc. # 75.]
For choice of law purposes, Arizona's fee shifting statute
forms part of the substantive contract rights of the parties.
See In re Larry's Apartment, L.L.C., 249 F.3d 832, 836 (9th
Cir.2001); Building Innovation Indus., LLC v. Onken, 473
F.Supp.2d 978, 986 (D.Ariz.2007).
A.R.S. § 12–341.01(A) provides, “In any contested action
arising out of a contract, express or implied, the court may

award the successful party reasonable attorney fees.” To
determine whether to award fees, the Court considers the
factors governing awards under the statute, including the
merits of Cafasso's defense, GDC4S's success in obtaining
the relief sought, the avoidable expense incurred, the
possibility that the award will cause “extreme hardship,”
any chilling effect the award might have on other parties
with tenable claims or defenses, and the novelty of the
legal questions presented. See Associated Indem. Corp. v.
Warner, 143 Ariz. 567, 570, 694 P.2d 1181, 1184 (1995).

A. The Merits of Cafasso's Defense
Cafasso's defense to the contract claim had no merit.
Cafasso never disputed she took GDC4S's confidential
and proprietary business documents in violation of the
plain terms of her employment contract with GDC4S. She
raised only the defense that she was privileged to take
those documents to obtain evidence for her qui tam action.
It is not necessary to adjudicate here whether such a
privilege ever exists in any circumstances. Cafasso had no
such privilege in this case. In removing the documents, she
was not cooperating in a Government investigation, nor
was she reporting fraud, nor was she preserving evidence.
Moreover, Cafasso's contact with Army Fraud Advisor
Spitza in April 2006 does not excuse her conduct. Spitza
asked to see any documentation of fraud that Cafasso
possessed. He did not require or ask Cafasso to download
or otherwise obtain GDC4S's technology information
wholesale.
This is not a case where an employee came into
the possession of specific documents that exposed
wrongdoing at her company. Cafasso obtained these
documents indiscriminately, whether or not they
pertained to the specific claims she sought to bring.
So doing, she deprived GDC4S of vital business
benefits provided by its employment agreement. That
agreement was designed to prevent GDC4S's proprietary
information from falling into the wrong hands. It
prevented the competition from availing itself of GDC4S's
investment in its own technology. It also protected
the secrecy of new technologies that play a part in
the nation's military and domestic security operations.
Cafasso wilfully compromised these interests for no
legitimate litigation purpose, only the speculative pursuit
of self-help discovery.

B. GDC4S's Success in Obtaining Relief
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*6 Summary judgment was entered in favor of
GDC4S on the breach of contract counterclaim. The
other counterclaims relating to the same set of facts
were voluntarily dismissed, as GDC4S obtained the
full injunctive relief it sought. [Doc.352, 377.] On its
counterclaims, GDC4S prevailed in every meaningful
way.

C. Avoidable Expense
Cafasso's weak defense of the state court claims and
federal counterclaims caused much expense that could
have been avoided. On June 21, 2006, almost a month after
filing her federal complaint, she argued that she needed
to retain the documents at issue “for her legal counsel to
perform their due diligence obligations pursuant to Rule
11, Ariz. R. Civ. P., to determine whether she has provable
claims against [GDC4C].” [Doc. # 227, tab 2:1.] She
reiterated this statement as late as August of that year. [Id.
at tab 1:10.] Contrary to her assertions to the state courts
in 2006, Cafasso now contends that she had sufficient Rule
11 basis for her False Claims Act claims even without
review of the documents and based on what she heard and
believed while at GDC4S. For purposes of this motion, the
Court will take Cafasso's new contention as correct. Even
so, the taking and retention of the documents in violation
of contract served no legitimate purpose.
The Government had access to all GDC4S's documents,
even without legal process. It could have sought those
documents directly without informing GDC4S of the
pendency of Cafasso's False Claims Act claims, thus
observing the letter of the sealing terms of the Act. See
31 U.S.C. § 3733. Once the Government elected not
to intervene, Cafasso could have served the complaint
and had discovery. There was no colorable basis to
think GDC4S was destroying documents, nor was it even
suggested that documents were altered or falsified in
the first place. If there were any basis to fear loss of
documents, Cafasso could have applied to this Court for
appropriate relief, including early protective orders.
In short, every principle of substantive and procedural law
cut against Cafasso's self-help discovery tactic. Moreover,
there was no legitimate reason for refusing compliance
with the state court restraining order to surrender
documents to GDC4S. Shortly after getting that order
lifted ex parte, Cafasso herself breached the seal on the
pendency of her False Claims Act action and GDC4S
found out about it. She could have gotten any appropriate

discovery with judicial enforcement of the rules designed
to protect both parties.
Cafasso now contends that she should not be assessed
attorney fees on this failing battle that never had any
legitimate practical purpose precisely because she would
have “settled” this part of the case if she had been asked.
But she was asked—in a lawsuit, which she fought with
dogged determination to the end. This contention does not
defend her conduct; it confesses its lack of justification.
To be sure, Cafasso's misappropriation of records and
persistent battle to retain them had advantages to her,
but not legitimate ones. It freed her of the inconvenience
of doing discovery through the ordained process, and it
deprived GDC4S of the protections of judicial mediation
over what evidence and documents must be produced. It
exposed GDC4S to the danger from having its sensitive
documents beyond its physical control, at risk of further
compromise from lack of care or misconduct by Cafasso
herself or her attorneys. GDC4S had reason to fear for
Cafasso's integrity and no obligation to trust that of
her attorneys, whom they did not know. GDC4S was
exposed to the security limitations of her attorneys' law
offices, which surely were different from the security
systems GDC4S designed for its business and technology
data. These circumstances put GDC4S at the utmost duty
to reclaim its documents. This exponential increase in
GDC4S's cost and risk of this litigation gave Cafasso a
leverage not grounded in the merits of any claim.

D. Possibility of Extreme Hardship
*7 Cafasso's sworn statement indicates that she has
remained unemployed for over three years while devoting
over 5,000 hours to this litigation, her house has limited
equity remaining, and her living expenses are barely
being met while her savings are “nearly depleted.”
Cafasso claims to have lost $500,000 in income over a
period of three years, which suggests substantial past
income and present earning power. She provides no
specific information concerning her assets or sources of
income, her household budget, or additional liabilities,
but GDC4S does not dispute her general assertions
of likely hardship. This limited evidence indicates the
possibility that a fee award of $575,415.00 would cause
Cafasso extreme hardship.
In a typical commercial litigation case, it may be
appropriate to give greater weight to that fact. Where
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a whistle blower, consumer, or other individual pursues
a contract action against a large company in good
faith and with substantial basis throughout, the relative
resources of the parties may often weigh against a fee
award to the large company. But this is not the ordinary
commercial case. Here the breach of a generally valid
contract was plain and wilful, and great substantive harm
and litigation cost was thrust upon the employer. The
justification offered for the breach of contract, if it might
suffice in narrow circumstances, fell far short of the
wholesale misappropriation of records in this case. The
unfair expense of having to defeat Cafasso's breach of
contract is not excused by its own magnitude. It would
be a poor exercise of discretion to allow that reckless,
unnecessary, and burdensome breach to trump the other
factors strongly favoring an award of fees “to mitigate
the burden of the expense of litigation to establish a just
claim.” A.R.S. § 12–341.01(B).
Therefore, although fees will be awarded under A.R.S.
§ 12–341.01(A), the amount of the award will reflect a
reduction based on the possibility of extreme hardship the
full amount requested could impose on Cafasso.

E. Chilling Effects
Cafasso contends that a fee award will deter parties
from raising novel defenses and will deter future qui
tam plaintiffs from bringing suit. These arguments rely
upon flawed reasoning. As explained in the following
section, Cafasso's defense was not so much novel as
unsupported. Breaching the terms of her employment
agreement was not necessary to bring the qui tam or
retaliation actions. The contract fees at stake are not
attributable to GDC4S's successful defense of the qui tam
and retaliation actions, but rather to the prosecution of a
well-founded contract claim independent of those actions.
Cf. Moses v. Phelps Dodge Corp., 826 F.Supp. 1234,
1237 (D.Ariz.1993) (disfavoring fee awards relating to the
defense of statutory actions that vindicate Congressional
intent). Cafasso's claims under the False Claims Act and
GDC4S's breach of contract claims and counterclaims
do not have a reciprocal relationship. The award poses
no threat to False Claims Act plaintiffs who perform a
reasonable inquiry into the facts and law underlying their
claim and avail themselves of the discovery under the law.

F. Novelty of the Issues

*8 Any novelty to Cafasso's defense and her related
qui tam theory does not militate against fees. Cafasso's
defense to her breach of contract was not grounded in the
line of authority protecting whistle blowers who lawfully
report fraud or cooperate in ongoing Government
investigations. [Doc. # 352 at 22.] The lack of directly
applicable precedent for her sweeping proposition signals
her defense's weakness more than its novelty. In re
Estate of Parker, 217 Ariz. 563, 569, 177 P.3d 305, 311
(Ct.App.2008) (absence of applicable precedent does not
preclude award of fees where “the result was compelled by
the plain language of the statute”).

G. Interwoven Counterclaims
The award of fees encompasses the other counterclaims
for misappropriation of trade secrets, breach of fiduciary
duty, common law fraud, conversion, and computer
fraud and abuse. Although the bulk of the fees are
attributable to the contract claim, the other counterclaims
are sufficiently interwoven with the contract claim to fall
within the ambit of the award. Campbell v. Westdahl, 148
Ariz. 432, 441, 751 P.2d 288, 297 (Ct.App.1985). They
arise out of the same set of facts—Cafasso's removal
of nearly eleven gigabytes of documents from GDC4S's
offices—and they all involve a common legal question:
whether Cafasso's contractual relationship with GDC4S,
including her contractual duty of secrecy, prohibited
her from removing the documents. Modular Mining
Sys., Inc. v. Jigsaw Techs., Inc., No. 2 CA–CV–2008–
0118, 2009 WL 1162893, at *6 (Ariz.App., April 30,
2009); see also, e.g., A.R. S. § 44–401(1)–(2) (defining
misappropriation of trade secrets with reference to duties
of secrecy); Restatement (Second) of Agency § 395, 396
cmt. h (1959) (defining fiduciary duty with reference
to confidentiality agreements). However, the Court's
discretionary reduction in the fee award effectively limits
the award to an amount incurred directly on the breach of
contract claim.
Cafasso's contract with GDC4S was not an implied
agreement or one that merely mirrored her preexisting
legal obligations, but a “special contractual relationship”
that created specific boundaries in Cafasso's employment
relationship. Thus, the counterclaims would not have
arisen in the same manner had the contract not existed.
Barmat v. John & Jane Doe Partners A–D, 155 Ariz. 519,
523–24, 747 P.2d 1218, 1222–23 (1987).

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

6

U.S. ex rel. Cafasso v. General Dynamics C4 Systems, Inc., Not Reported in F.Supp.2d...

H. Fee Statements
The Court has reviewed the fee statements submitted by
GDC4S. There is no merit to Cafasso's contention that the
statements contain many billing entries that cannot be the
subject of any fee award, either because the billing entries
are too vague or because GDC4S has sometimes engaged
in “block billing” of unrelated tasks. The context of the
objected-to entries makes their meaning clear, and tasks
are grouped into appropriate categories of activity.

I. Amount of Fees and the Fee Litigation
Under A.R.S. § 12–341.01(A), the Court has discretion to
determine the amount of attorneys' fees to be awarded.
The award of attorneys' fees “need not equal or relate
to the attorney fees actually paid or contracted, but the
award may not exceed the amount paid or agreed to be
paid.” A.R.S. § 12–341.01(B).
*9 The following factors strongly weigh in favor of
an award of attorneys' fees: the merits of Cafasso's
defense, the avoidable expense incurred, the novelty of
the legal questions presented, and any chilling effect
the award might have on other parties with tenable
claims or defenses. The possibility that an award in the
amount of $575,415.00 will cause extreme hardship on
Cafasso weighs against an award of that amount, but is
barely supported with Cafasso's general assertions and no
specific information regarding her financial condition.
Therefore, attorneys' fees will be awarded under A.R.S. §
12–341.01(A) in the amount of $300,000.00. In exercising
its discretion in setting the amount of the award, the
Court also exercises its discretion to decline to impose an
additional award of attorneys' fees incurred in preparing
the fee application. This is a major discretionary reduction
in the award that otherwise would be warranted.

J. Sanctions as an Alternative Basis for Fees Related to
the Contract Claim
No fee award will be made on the alternative basis of
sanctions against Cafasso's attorneys under 28 U.S.C. §
1927 or against Cafasso or her attorneys as a matter of
inherent powers. At the outset, fees cannot be assessed
based on Mr. Rogers' ex parte obtaining of the May 26,
2006 order allowing him to inform the state court ex
parte of this proceeding. This Court's error in judgment
in hearing Mr. Rogers' request off the record deprives

him of the proof of whether he did or did not discharge
his ethical duty to inform the Court of all material facts
and circumstances in the ex parte proceeding, even though
he is also at fault for not informing the Court of his
purpose to ask for ex parte orders when he asked to come
to chambers. Rules of the Supreme Court of Arizona,
Rule 42, ER 3.3(d) (“In an ex parte proceeding, a lawyer
shall inform the tribunal of all material facts known to
the lawyer which will enable the tribunal to make an
informed decision, whether or not the facts are adverse.”)
The Court's error is greater, and sometimes judicial error
has irremediable consequences.
More generally, sanctions relating to the state proceedings
are beyond this Court's power. Neither § 1927 nor inherent
judicial powers enable this tribunal to remedy any such
abuses; these powers are limited “to attorney's actions
which multiply the proceedings in the case before the
court.” In re Case, 937 F.2d 1014, 1022–24 (5th Cir.1991);
accord GriD Sys. Corp. v. John Fluke Mfg. Co., Inc., 41
F.3d 1318, 1319 (9th Cir.1994) (following the holding
of Case ). Obviously a court may sanction abuses of
process beyond the courtroom, but only to the extent
those abuses implicate the court's administration of its
own rules or orders. Chambers v. NASCO, Inc., 501 U.S.
32, 55 & n. 17, 57–58, 111 S.Ct. 2123, 115 L.Ed.2d 27
(1991); CJC Holdings, Inc. v. Wright & Lato, Inc., 989
F.2d 791, 794 (5th Cir.1993); see also LaPrade v. Kidder
Peabody & Co., 146 F.3d 899, 904–05 (D.C.Cir.1998). This
is not a case where the state proceedings interfered in this
way. None of GDC4S's cited cases affirms, condones, or
even discusses the use of a federal fee sanction to redress
abusive litigation conduct in non-federal proceedings. See,
e.g., In re DeVille, 361 F.3d 539, 545–46, 550–51 (9th
Cir.2004); Fink v. Gomez, 239 F.3d 989, 993–94 (9th
Cir.2001); Bader v. Itel Corp. (In re Itel Sec. Litig.), 791
F.2d 672 (9th Cir.1986); Schepers v. Babson–Smith, 2008
WL 246086, at *5–7 (N.D.Iowa Jan.28, 2008). 3
3

The state and the federal actions in this case are
separate. The state action was voluntarily dismissed,
and the parties stipulated to the adoption of the
state court's orders by this Court, while reserving all
the rights they retained in the state proceeding. A
non-removed state court proceeding is an “entirely
separate action” even when a parallel claim is made in
federal court. Case, 937 F.2d at 1023.

*10 GDC4S contends that the parties' procedural
stipulation enables this Court to sanction conduct that
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occurred in the state proceedings. This is not so. The scope
of the Court's sanctioning powers is akin to subject matter
jurisdiction, Morris ex rel. Rector v. Peterson, 871 F.2d
948 (10th Cir.1989), and like subject matter jurisdiction,
it cannot be enlarged by consent or waiver of the parties.
The purpose and effect of the stipulation was to achieve
judicial economy by combining two related proceedings.
It accelerated the federal case according to what had
been accomplished in the state court, and the parties
brought with them whatever substantive rights they could
still assert in this tribunal. Those rights included the
fee-shifting provisions of Arizona contract law, which
are an incident of substantive contract rights. Building
Innovation Indus., LLC v. Onken, 473 F.Supp.2d 978,
986 (D.Ariz.2007). They did not include a procedural
right, which never existed, to have a federal district judge
regulate abusive litigation conduct that occurred in the
state forum. Even where separate state court proceedings
are used to obstruct a federal action, the federal court's
sanctioning powers do not stretch so far. See Case, 937
F.2d at 1022 (reversing bankruptcy court's award of §
1927 and inherent powers sanctions for state court tactics
designed to harass federal court creditor and delay federal
proceedings).
For the same reasons, no attorney sanctions will be
awarded for Cafasso's alleged evasion of service of
process. Even if the Court had the power to award those
sanctions, the record contains no indication that Cafasso's
attorneys participated in or encouraged evasive conduct
on her part. Any difficulty in obtaining personal service
on Cafasso herself is primarily explained by her need to
travel out of state from May 24, 2006, until June 18, 2006,
to attend to her ill mother. She was served five days after
she returned.

II. The Retaliation Claim
No fees will be awarded as sanctions relating to
Cafasso's retaliation claim. The Court is not persuaded
that Cafasso's attorneys unreasonably multiplied the
retaliation proceedings in violation of 28 U.S.C. § 1927,
or that Cafasso committed some serious wrongdoing that
requires use of the Court's inherent sanctioning power
because the statutes or rules come up short. Chambers, 501
U.S. at 50. Summary judgment on the retaliation claim
was granted in favor of GDC4S. The retaliation claim's
lack of merit is not, by itself, grounds for § 1927 sanctions.
Knorr Brake Co. v. Harbil, Inc., 738 F.2d 223, 226 (7th
Cir.1984).

GDC4S argues that Cafasso's retaliation suit was not
brought in good faith because in the days before leaving
the company, she complained that her termination was
in retaliation for reporting an instance of workplace
violence. This complaint is not inconsistent with the
allegations relating to retaliation. As the False Claims Act
itself recognizes in its sealing provisions, plaintiffs may
have good reasons not to alert their employers of an intent
to bring suit under the Act. Nor does the time passing
between her ethics complaints and her termination show
bad faith in pursing the claim; it simply increases the
difficulty of showing a causal connection between the two.

III. The Qui Tam Action 4
4
GDC4S originally sought fees relating to the qui tam
claim under the False Claims Act itself, 31 U.S.C. §
3730(d)(4). [Doc. # 227 at 16.] Although GDC4S's
most recent motion for attorney's fees renewed the
original motion with that request for relief, the new
motion excludes the False Claims Act as a basis for
fees. Therefore, no fee request will be adjudicated
under the Act. However, § 3730(d)(4) does not
preclude sanctions by way of the Court's inherent
powers or 28 U.S.C. § 1927. Pfingston v. Ronan Eng'g,
284 F.3d 999, 1006 n. 5 (9th Cir.2002).

*11 Finally, no fees will be awarded as sanction
against Cafasso's attorneys under 28 U.S.C. § 1927 for
multiplication of the qui tam proceedings. In general,
§ 1927 is not a vehicle for awarding “a generic, allencompassing, massive, post-trial retribution, with no
indication whatsoever of reasonableness.” In re Yagman,
796 F.2d 1165, 1185 (9th Cir.1986). Yet that is the type
of award GDC4S seeks: all the attorney fees that it
expended to litigate the qui tam action. Other, more
specific principles support this denial of sanctions. First,
the filing of a complaint cannot be the basis for sanctions
under 28 U.S.C. § 1927. Moore v. Keegan Mgmt. Co. (In
re Keegan Mgmt. Co., Sec. Litig.), 78 F.3d 431, 435 (9th
Cir.1996). To predicate a fee award on the pursuit of the
qui tam action as a whole would contravene this basic
principle.
Second, it is necessary to deny fees because some such
fees were already sought and denied before judgment,
and others were not sought at all. In general, district
courts are expected to sanction wrongful conduct as it
occurs. Yagman, 796 F.2d at 1183. The Court will not
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revisit its previous denials of fees relating to purported
discovery abuses. Although post-judgment sanctions may
be warranted where the depth and the cumulative effect
of the bad faith were not clear to the Court at the time
of the offending conduct, see Yagman, 796 F.2d at 1183;
Salstrom v. Citicorp Credit Servs., Inc., 74 F.3d 183, 185
(9th Cir.1996), the Court does not come to a different

appearance by telephone for settlement meetings.
Cafasso's response to the interrogatory confirmed her
attorneys' defiant attitude toward discovery duties, but
it did not multiply the proceedings. To the contrary, it
hastened their conclusion. GDC4S held Cafasso to her
answer, rather than demanding a different answer, and
obtained judgment on the pleadings just weeks later.

conclusion. 5
5

The Court declined to entertain a motion for
sanctions at the time the qui tam action was
adjudicated to avoid likely duplication of effort. [Doc.
# 237.] The Court treats the instant motion as though
it had been brought at that time.

Third, GDC4S contends that the Court already has
characterized certain acts of Cafasso's attorneys as taken
in bad faith, namely, the filing of egregiously overlength papers and attempted expansion of discovery that
contravened both the rules and prior orders of the Court.
However, these characterizations were not made with
reference to sanctioning standards, but with reference to
the standards of briefing, discovery, and amendment of
pleadings. The Court limited discovery and rejected the
proposed over-length filings. The nature of counsel's bad
faith at that time went to the merits of those tactics—
that is, whether expanded discovery or amendment should
be allowed—and not to the vexatious or multiplicitous
abuse of the litigation process. To the extent that Cafasso's
counsel persisted in an ill-considered strategy near the
conclusion of the qui tam action, that strategy engendered
its own penalty: denial of leave to amend the insufficient
complaint again. The Court's prior findings of bad faith
do not, therefore, require the imposition of sanctions now.
Fourth, GDC4S's fee motion fails because it does not
set apart the additional expenses attributable to specific
instances of wrongful behavior. Yagman, 796 F.2d at
1183. It is not enough to say that a particular stage of the
briefing was time consuming. The burden is on GDC4S
to show the extent to which any sanctionable actions
augmented its expense beyond what it should have been
required to spend in the course of good faith litigation.
New Alaska Dev. Corp. v. Guetschow, 869 F.2d 1298, 1306
(9th Cir.1989). The fee motion and exhibits submitted with
it present no such differentiation.
*12 Other conduct relating to the qui tam case will
not be the subject of sanctions, including Cafasso's June
2, 2008 response to the interrogatory and her counsel's

IV. State Court Costs
GDC4S seeks leave to file a supplemental bill of costs
relating to taxable costs incurred in the state court action.
[Doc.385, 386.] Under LR 54.1(e)(9), a prevailing party
may be entitled to costs of “fees paid to the Clerk of the
State Court prior to removal.” LR 54.1(e)(10) provides for
taxation of “[o]ther items ... with prior Court approval.”
GDC4S's state court action was not removed. Rather, the
parties stipulated to its dismissal in state court and it was
refiled in federal court with a further stipulation that all
prior rulings of that court would be adopted by this one.
Nonetheless, taxation of state court costs in this instance
falls within the spirit of LR 54.1(e)(1)-(9) and within the
letter of LR 54.1(e)(10). To deny taxable costs from the
state court proceeding would defeat the purpose of the
stipulation bringing the state court claims into this case
without prejudice to the rights of either party. GDC4S
will therefore be granted leave to file its supplemental bill
of costs. Cafasso may raise objections to particular costs
once the bill is filed.

ORDER
IT IS THEREFORE ORDERED that Defendant
GDC4S's Motion for Award of Attorneys' Fees [Doc. #
363] is granted in part and denied in part. The motion for
award of fees against Relator's counsel under 28 U.S.C.
§ 1927 and the court's inherent power is denied. The
motion for award of fees against Relator Mary A. Cafasso
under A.R.S. § 12–341–01(A) is granted in the amount of
$300,000.00.
IT IS FURTHER ORDERED that Defendant GDC4S's
Motion for Leave to File a Supplemental Bill of Costs
re State Court [doc. # 385] is granted. The Clerk is
directed to file Defendant GDC4S's Lodged [Proposed]
Supplemental Bill of Costs [doc. # 386].
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IT IS FURTHER ORDERED that the Clerk enter
judgment in favor of General Dynamics C4 Systems, Inc.,
against Mary A. Cafasso in the amount of $300,000.00 for
attorney fees pursuant to A.R.S. § 12–341.01(A).

DATED this 3rd day of November, 2009.

All Citations
Not Reported in F.Supp.2d, 2009 WL 3723087

End of Document
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IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT
No. 09-16607
UNITED STATES OF AMERICA,
EX REL. MARY ANGELA CAFASSO,
Plaintiff-Counter Defendant-Appellant,
v.
GENERAL DYNAMICS C4 SYSTEMS, INC.,
Defendant-Counter-Claimant-Appellee.
ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
BRIEF FOR UNITED STATES AS AMICUS CURIAE
IN SUPPORT OF THE APPELLEE

INTRODUCTION AND INTEREST OF THE UNITED STATES
Pursuant to Federal Rule of Appellate Procedure 29(a) and 28 U.S.C. § 517,
the United States submits this amicus curiae brief to assist the Court in considering
one of the issues presented on appeal: the relationship between broad, generic
corporate confidentiality agreements and the ability of potential qui tam relators to
investigate and report to the Federal Government fraud against the United States
Treasury under the False Claims Act, 31 U.S.C. §§ 3729, et seq., (“FCA”). That
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statute is the Government’s primary tool to combat fraud and recover losses as a
result of fraud in federal programs.
As we explain below, the text and history of the FCA make clear that the
United States has a substantial public interest in recruiting private citizen relators to
investigate suspected fraud against the United States in their workplaces and to
provide all relevant information to the Government in confidence. Depending on the
value of the information provided by the relator, the Government can then make an
educated determination about whether to use limited public resources to investigate
a matter further, and possibly intervene in the litigation to take it over.
The provisions of the FCA provide relators with a substantial financial reward
if they succeed on behalf of the United States. These provisions thus embody an
important public policy encouraging citizens to undertake appropriate investigations
and to report their findings and suspicions to the United States, which can then
determine how and whether to act on the information provided. This policy is
seriously hamstrung if a broad corporate confidentiality policy prohibits employees
from using corporate records to carry out otherwise legitimate investigations of
possibly fraudulent conduct against the Government.
Accordingly, while in certain circumstances, corporate employee secrecy
policies serve important and valuable functions, those policies cannot be broadly
-2-
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constructed and enforced in ways that defeat the public policy embodied in the FCA
of encouraging employees to investigate and report to the Government fraud against
the United States. We appear as amicus here for the limited purpose of making sure
that broad corporate confidentiality policies are not enforced in such a way as to
improperly discourage FCA relators, while at the same time making clear that the
Government does not support wholesale copying and disclosure of confidential
corporate files that are not reasonably likely to reveal fraud against the United States
Treasury. The United States is also in no way asserting that legitimately privileged
corporate material can be turned over to the Government without corporate
permission.
In this specific instance, the district court found that qui tam relator Mary
Cafasso downloaded and copied a massive amount of corporate files in a “wholesale”
manner without regard to whether the copied records were reasonably likely to reveal
evidence of FCA violations by her then-employer, defendant General Dynamics C4
Systems, Inc. (“General Dynamics”). Thus, this Court need not delineate the precise
contours of a relator’s authority to copy documents related to fraud in the face of a
broad corporate confidentiality agreement, including difficult questions of access and
the nature of the materials that may be disclosed. Given the district court’s findings
about Cafasso’s conduct, this Court need only narrowly rule that, in the absence of
-3-
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a showing that the corporate material Cafasso acquired was relevant to evidence of
fraud against the Government, the district court was correct in holding that
“wholesale copying of files,” (see 1EOR-352-53) (emphasis added), including
privileged information, was not justified and, under the circumstances presented here,
the confidentiality agreement could be enforced.
STATEMENT
A. Statutory Framework of the False Claims Act.
The purpose of the False Claims Act is “to discourage fraud against the
Government” and, “[c]oncomitantly, the purpose of the qui tam provision of the Act
is to encourage those with knowledge of fraud to come forward.” Neal v. Honeywell,
Inc., 826 F.Supp. 266, 269 (N.D. Ill.1993) (citing H.R. Rep. No. 660, 99th Cong., 2d
Sess., 22 (1986), affirmed, 33 F.3d 860 (7th Cir. 1994).
The FCA, with its qui tam provisions, was originally enacted in 1863 to
address fraud by Government contractors during the Civil War. See generally
Vermont Agency of Natural Resources v. U.S. ex rel. Stevens, 529 U.S. 765, 778
(2000); United States ex rel. Kelly v. Boeing Co., 9 F.3d 743, 745-47 (9th Cir.1993),
cert. denied, 510 U.S. 1140 (1994). Congress amended the Act in 1943 in response
to the Supreme Court’s decision in United States ex rel. Marcus v. Hess, 317 U.S. 537
(1943), which permitted a qui tam plaintiff to recover even though he had copied his
-4-
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allegations from the Government’s criminal indictment and contributed no original
information to the Government’s suit. See Campbell v. Redding Medical Center, 421
F.3d 817, 823 (9th Cir. 2005). However, courts read the 1943 amendments as
foreclosing all qui tam suits where the Government already possessed information
about the allegations of fraud, even where the relator had independently discovered
information about the fraud and conveyed it to the Government. See Wang v. FMC
Corp., 975 F.2d 1412, 1419 (9th Cir. 1992).
In response, Congress amended the statute again in 1986. “[T]he purpose of
the 1986 amendments was to repeal overly-restrictive court interpretations of the qui
tam statute” and to encourage “private individuals who are aware of fraud being
perpetrated against the Government to bring such information forward.” H.R. Rep.
No. 660, 99th Cong., 2d Sess. 22 (1986). Accordingly, as it stands today, achieving
the goals of the FCA, i.e., enhancing “the Government's ability to recover losses
sustained as a result of fraud against the Government,” (see S. Rep. No. 345, 99th
Cong., 2d Sess. 1 (1986)), represents a “coordinated effort” between private citizens
and the Government. Id. at 2.
The “coordinated” nature of the FCA and the goal of encouraging relators to
bring forward information of fraud to the Government is reflected in the statutory
framework. Under the FCA, a private person (known as a “relator”) may file a qui
-5-
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tam action for herself and “for the United States Government * * * in the name of the
Government” against “[a]ny person” who, “knowingly presents, or causes to be
presented, to an officer or employee of the United States Government * * * a false or
fraudulent claim for payment or approval.” 31 U.S.C. §§ 3729(a), 3730(b)(1).
Upon filing a qui tam action, a relator is obligated to serve on the United States
a “copy of the complaint and written disclosure of substantially all material evidence
and information the person possesses” related to the relator’s claims. See 31U.S.C.
§ 3730(b)(2). Although the complaint is immediately served on the Government, it
is filed in camera and remains under seal for at least sixty days so that the Attorney
General may “investigate” the relator’s allegations, and the information provided, and
decide whether to intervene and take over the action. See 31 U.S.C. §§ 3730(a),
(b)(2)-(4), (c)(1). If the Government declines to intervene, the relator can on her own
proceed with the litigation. 31 U.S.C. § 3730(c)(3).
The importance of the information the relator provides the Government is
underscored by the statute’s provision that a relator is only eligible to bring a qui
tam action if she is an “original source” of the information underlying the action, i.e.,
only if she has “voluntarily provided” to the Government “the information” on which
her qui tam lawsuit is based. 31 U.S.C. § 3730(e)(4)(B). In addition, if a qui tam
action results in the recovery of damages and/or civil penalties, the relator is entitled
-6-
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to receive a percentage of the Government’s recovery, which is tied to the usefulness
of the information she has brought forward. See 31 U.S.C. § 3730(d). The FCA also
is designed to protect potential qui tam relators who investigate fraud on the
Government by prohibiting retaliation against employees “because of lawful acts
done by the employee * * * in furtherance of an action under this section, including
investigation * * * .” See 31 U.S.C. § 3730(h).
A “person” who violates the FCA “is liable to the United States Government
for a civil penalty of not less than $5,500 and not more than $11,000, plus 3 times the
amount of damages which the Government sustains.” 31 U.S.C. § 3729(a).
B. Background of this Case.
1.

Cafasso - - the relator here - - was employed as the Chief

Scientist/Technologist for General Dynamic’s and her responsibilities included
coordinating the company’s intellectual property portfolio and ensuring its
compliance with Government contracts. 1EOR-352-3. Cafasso was tasked with
ensuring that General Dynamics carried out its obligations to protect the
Government’s interest in intellectual property developed pursuant to Government
contracts. Id.
Motorola, General Dynamic’s predecessor, signed a contract with the Army in
January 1996 (“the contract” or “the Army contract”), which allowed private
-7-
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companies to develop technologies for the benefit of the military. 1EOR-219-4.
Cafasso alleges that when work completed under the contract results in new
intellectual property, those inventions must be promptly disclosed to the Government,
in order to allow the Government to determine whether it has any interest or property
right in the technology. Id. The contract also requires, according to Cafasso, that the
inventing entity notify the Army whether it intends to retain title to a particular
invention and, if not, to provide the Government with sufficient notice so that the
Government may pursue the patent application itself. Id.
Starting in 2004, Cafasso suspected that General Dynamics was defrauding the
Government by failing to protect the latter’s interests in inventions developed under
Government contracts. 1EOR-352-4. Subsequently, she unsuccessfully requested an
audit of the General Dynamics Law Department to, inter alia, “enforce company
policy.” Id. at 5-6. Beginning in 2005, General Dynamics began a restructuring to
address issues that had not been resolved since the merger of General Dynamics and
its predecessor company. Id. at 6. As part of this reorganization, in March 2006,
Cafasso was notified that her position would be eliminated. Id. at 7.
As part of her employment, General Dynamics had imposed a corporate
confidentiality agreement on Cafasso.

-8-
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Assignment of Inventions Agreement, which Cafasso signed when she was hired,
provides in Section 2, titled “Nondisclosure of Confidential Information,” that
* * * During the time of my employment by GD, I will not disclose or
use any Confidential Information except to the extent I am required to
disclose or use such Confidential Information in the performance for
[sic] my assigned duties for GD. * * * After the termination of my
employment with GD, I will not use any Confidential Information or
disclose any Confidential Information to any person or entity who is not
specifically authorized by GD to receive it.
1EOR-352-11.
Section 5 of the Agreement, titled “Ownership and Return of Materials,” provides
All documents, manuals, lab notebooks, memoranda, letters, customer
and supplier lists, computer programs and data, equipment, and other
physical property, including any copies, which GD makes available to
me, which I produce in connection with my services for GD, or which
otherwise belong to GD, whether or not such materials contain
Confidential Information, shall remain the sole property of GD. I will
not remove any such materials from GD’s premises without the prior
written consent of a corporate officer of GD. Upon termination of my
employment with GD, or at any time requested, I shall promptly deliver
to GD all such materials and copies thereof in my possession and
control.
Id. at 12. (emphasis added).1
In April 2006, Cafasso had two telephone conversations with Ken Spitza, a
procurement fraud advisor for the United States Army. 1EOR-352-8. Cafasso
advised Spitza that she was concerned that General Dynamics might destroy
1

For the full text of the Confidentiality Agreement, see 1EOR-352-11-12.
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documents to hide what she perceived to be fraud against the Government. Id. The
district court found that “Spitza thought Cafasso was the custodian of the records she
wanted the Government to examine and told her the Government had the right to look
at documents evidencing, or that could lead to evidence of, fraud or contractual
violation. Spitza and Cafasso did not discuss specifically what Cafasso could or
could not copy. Spitza never received any documents directly from Cafasso.” Id.
In May 2006, General Dynamics, conducted a forensic analysis of Cafasso’s
workplace computer to determine whether it had been used to copy any confidential
information. 1EOR-352-9. The company determined that Cafasso had downloaded
to her computer more than ten gigabytes of “confidential, proprietary, and trade secret
information.” Id. Cafasso subsequently produced twenty-one CDs of data she had
copied from General Dynamics’ files. Id. Cafasso downloaded 26,690 emails and
attachments, including email communications between General Dynamics’ attorneys
and its employees. Id. In all, Cafasso copied approximately 31,762 files. Id. The
court found that Cafasso did so, “in anticipation of filing an FCA action.” 1EOR219-2.
Cafasso’s last day with General Dynamics was May 5, 2009. She did not
return the computer files she had downloaded and copied, contrary to the company’s
request. 1EOR-352-10-11.
-10-
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2. In May 2006, General Dynamics brought suit in Arizona Superior Court
against Cafasso for breach of contract, misappropriation of trade secrets, and
conversion. Shortly thereafter, Cafasso filed this qui tam action in the United States
District Court for the District of Arizona, alleging violations of the False Claims Act,
and that General Dynamics wrongfully terminated her in retaliation for reporting the
fraud internally. According to the district court, “the crux of Cafasso’s FCA claim
is that [General Dynamics] failed to comply with the terms of the [Army contract].
She alleges that [General Dynamics] made incomplete disclosures and delayed
notifying the Government of its intention to abandon certain patent applications in an
effort to conceal the Government’s property interests and prevent it from exercising
its rights to the technology * * *.” 1EOR-219-4.2
General Dynamics answered and repled as counterclaims the claims previously
brought in Arizona state court (and the parties agreed to dismiss the state court
action). 1EOR-219-13; 1EOR-352-13.
In August 2008, the district court granted General Dynamics’ motion for
judgment on the pleadings with regard to Cafasso’s False Claims Act claim for failure

Specific examples of Cafasso’s allegations are set forth in detail in the district
court’s August 11, 2008 opinion. See 1EOR-219-4-7.
2
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to state a claim upon which relief can be granted. 1EOR-219. The court held that
“[a]t most, [Cafasso] alleges that [General Dynamics] failed to comply with its duties
under the [Army] contract. However, ‘breach of contract claims are not the same as
fraudulent conduct claims, and the normal run of contractual disputes are not
cognizable under the False Claims Act.’” Id. at 9 (citation omitted).
In May 2009, the district court disposed of the remainder of this case. It
granted summary judgment to General Dynamics on Cafasso’s retaliation claim. It
also granted summary judgment to General Dynamics on its breach of contract
counterclaim. The court stated that “[t]he existence of a [confidentiality] contract and
its breach are not disputed.” 1EOR-352-21. Specifically, the court found that
Cafasso “agreed not to disclose [General Dynamics’] confidential information
without authorization, not to remove any copies of [General Dynamics’] documents
and data from [General Dynamics’] premises, and to promptly deliver to [General
Dynamics’] all such material and copies in her possession and control upon
termination or any at time requested. She violated each of those agreements causing
irreparable harm to [General Dynamics], and the FCA does not immunize her.” Id.
at 25.
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In response to Cafasso’s argument that public policy granted her a privilege to
gather copies of documents as part of an investigation under the FCA, the court
stated:
Statutory incentives encouraging investigation of possible fraud under
the FCA do not establish a public policy in favor of violating an
employer's contractual confidentiality and nondisclosure rights by
wholesale copying of files admittedly containing confidential,
proprietary, and trade secret information. Although the agreement might
be unenforceable if the interest in its enforcement is outweighed in the
circumstances by a substantial public interest, e.g., the public interest
in filing an FCA qui tam action, that would be harmed by enforcement
of the agreement, such an interest is not harmed by enforcement of the
agreement in these circumstances.
1EOR-352-23 (emphasis added). The court noted that “Cafasso filed [this] FCA qui
tam action before she or her attorneys reviewed the files she copied and removed
from [General Dynamics’] premises. Id. Most critically for present purposes, the
court emphasized that Cafasso admitted that she downloaded the data “without
reviewing individual files to determine whether they could be relevant to her concerns
about fraud.” Id. at 10.
ARGUMENT
1. The Supreme Court has instructed that a private contract is “unenforceable
if the interest in its enforcement is outweighed in the circumstances by a public policy
harmed by enforcement of the agreement.” Town of Newton v. Rumery, 480 U.S. 386,
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392 (1987). See Davies v. Grossmont Union High Sch. Dist., 930 F.2d 1390, 1396
(9th Cir.), cert. denied, 501 U.S. 1252 (1991) (same). See also Restatement (Second)
of Contracts § 178(1) (2009) (“[a] promise or other term of an agreement is
unenforceable on grounds of public policy if legislation provides that it is
unenforceable or the interest in its enforcement is clearly outweighed in the
circumstances by a public policy against the enforcement of such terms”).
Broad corporate confidentiality agreements or policies have in some
circumstances conflicted with overriding public policies, and have thus not been
enforced. For example, as a general rule, an employee’s duties of confidentiality and
loyalty are qualified and must sometimes give way to the public interest. See
Restatement (Second) of Agency § 395 cmt. F (1958) (“[a]n agent is privileged to
reveal information confidentially acquired by him in the course of his agency in the
protection of a superior interest of himself or of a third person,” where, for example,
“the confidential information is to the effect that the principal is committing or is
about to commit a crime”).
Accordingly, agreements that attempt to restrain a party from cooperating with
criminal investigations or disclosing matters of public consequence are unenforceable
to the extent that they are used to prevent a relator from furnishing the United States
with non-privileged information reasonably related to evidence of fraud. The public
-14-
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policy interest at stake in the reporting of possible crimes to the authorities is one of
the highest order and is indisputably “well defined and dominant” in the
jurisprudence of contract law. See W.R. Grace and Co. v. Local Union 759, 461 U.S.
757, 766 (1983). The Supreme Court has stated that “[c]oncealment of crime has
been condemned throughout our history. The citizen’s duty to raise the ‘hue and cry’
and report felonies to the authorities was an established tenet of Anglo Saxon law at
least as early as the 13th century.” Roberts v. United States, 445 U.S. 552, 557(1980)
(internal citations omitted).
Thus, contracts barring the reporting of crimes are held to be unenforceable.
See, e.g. Lachman v. Sperry-Sun Well Surveying Co., 457 F.2d 850 (10th Cir. 1972)
(public policy “will never penalize one for exposing wrongdoing ”); Connecticut
Light & Power Co. v. Sec'y of the U.S. Dep't of Labor, 85 F.3d 89, 95 n.5 (2d Cir.
1996) (proposed settlement, which restricted a former employee’s cooperation with
the Nuclear Regulatory Commission, violated Section 210 of the Energy
Reorganization Act of 1974, “a remedial statute intended to shield employees from
adverse action taken by their employers in response to employees’ complaints of
safety violations”).
Similarly, courts have also been motivated by public policy when deciding
against the enforcement of private agreements that operated to interfere with the
-15-
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Government’s ability to carry out its investigations. See EEOC v. Astra USA, Inc.,
94 F.3d 738, 743-45 (1st Cir. 1996) (court of appeals denied, on public policy
grounds, defendant’s request for the enforcement of non-assistance provisions in its
settlement agreements with employees, which prohibited the employees from
“assist[ing] in any way” the EEOC with its discrimination investigation).
2. The FCA does not specifically address whether a corporate confidentiality
agreement that purports to bar a relator from providing evidence of fraud to the
Government is enforceable. Absent a specific statutory provision addressing this
issue,“[t]he question whether the policies underlying that statute may in some
circumstances render the [agreement] unenforceable is a question of federal law.”
Rumery, 480 U.S. at 392. Thus, to determine whether a broad corporate
confidentiality policy is enforceable against an FCA relator, a court must ask whether
enforcing the agreement conflicts with the purposes and operation of the FCA, which
reflect public policy. See Davies , 930 F.2d at 1396; United States ex rel. Green v.
Northrop Corp., 59 F.3d 953, 960-61 (9th Cir. 1995), cert denied, 518 U.S. 1018
(1996).
Applying this principle, this Court has held, in the FCA context, that a private
agreement providing for release of a relator’s claims was unenforceable since it
would “impair a substantial public policy” in enforcing the FCA. See Northrop
-16-
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Corp., 59 F.3d at 968 (pre-filing release of qui tam claim could not be enforced to bar
subsequent qui tam claim).
The same general principle applies here. Had Cafasso shown that nonprivileged documents she retained were reasonably related to evidence of an FCA
violation against the Government by General Dynamics, then enforcing the broad
corporate confidentiality policy here to prevent Cafasso from disclosing those
documents would impair the substantial public policy of encouraging relators to
provide the Government with evidence of wrongdoing under the FCA. The purpose
of the “qui tam provision of the Act is to encourage those with knowledge of fraud
to come forward.” Neal v. Honeywell, Inc., 826 F.Supp. 266, 269 (N.D. Ill.1993)
(citing H.R. Rep. No. 660, 99th Cong., 2d Sess., 22 (1986)), affirmed, 33 F.3d 860
(7th Cir. 1994). See Northrop Corp., 59 F.3d at 963 (“[i]t is commonly recognized
that the central purpose of the qui tam provisions of the FCA is to ‘set up incentives
to supplement Government enforcement’ of the Act, * * * by ‘encourag[ing] insiders
privy to a fraud on the Government to blow the whistle on the crime’”)(citations
omitted).

The Act is designed so that relators will do so by providing the

Government with notice of their allegations and an opportunity to proceed against the
potential defendant. As this Court has recognized, “Congress wished to create the
greatest incentives for those relators best able to pursue claims that the Government
-17-
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could not, and bring forward information that the Government could not obtain.” See
Northrop Corp., 59 F.3d at 964.
3. Moreover, corporate confidentiality agreements in the context of a qui tam
action must be viewed differently from those sought to be enforced in a purely private
context. Qui tam actions possess a public character that differs in kind from private
actions. A qui tam relator asserts a fraud cause of action that belongs to the
Government, not a cause of action personal to himself. When a relator prevails, the
Government is entitled to the bulk of the recovery; indeed, a relator has standing to
bring such an action at all only because a qui tam action is considered a partial
assignment by Congress to a relator of a Government chose in action. See Vermont
Agency of Nat’l Res. v. United States ex rel. Stevens, 529 U.S. 765, 773 (2000).
An FCA qui tam action is more than merely a mechanism whereby relators sue
to vindicate public interests while the Government sits passively on the sidelines. It
contemplates, instead, that relators will work as enforcement partners with the
Government, not merely by suing, but also by informing the Government of the
underlying allegations of fraud, and otherwise assisting the Government with, and
even participating in, the action. See, e.g., Stevens, 529 U.S. at 771-73. Because
unqualified enforcement of broad corporate confidentiality policies would interfere
with the FCA’s remedial scheme, they should not be enforced in the FCA context to
-18-
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the extent that they would discourage or prevent a relator from providing the United
States with evidence of alleged fraud.
4. The plain language of several distinct sections of the FCA underscores the
significant public policy at stake in encouraging relators to investigate corporate
wrongdoing and provide the Government with evidence of fraud. First, a relator
brings a qui tam action “in the name of the United States,” and the original complaint
is filed in camera and remains under seal for at least sixty days so that the Attorney
General may “investigate” the relator's allegations, and decide whether to intervene
and take over the action. See 31 U.S.C. §§ 3730(a), (b)(1)-(4). Enforcing a generic
corporate confidentiality agreement that broadly prevents a relator from uncovering
and bringing evidence of fraud to the attention of the United States would be
inconsistent with these provisions of the FCA, which contemplate that the
Government will have an opportunity to determine whether the evidence provided by
the relator is substantial enough to commit the Government’s limited resources to
pursuing the alleged violations of the FCA.
Second, the statute expressly provides that the relator’s primary obligation
upon filing a qui tam action is to serve on the Government a “copy of the complaint
and written disclosure of substantially all material evidence and information the
person possesses” related to the relator’s claims. See 31U.S.C. § 3730(b)(2)
-19-
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(emphasis added). A private agreement that broadly prevents a relator from turning
over any non-privileged evidence of fraud which she “possesses” to the Government
should not be enforced. For example, the confidentiality agreement at issue in this
case is so broad that it apparently applies to all company records “whether or not such
materials contain Confidential Information.” See 1EOR-352-12.
Third, as noted above, in the FCA, Congress protected potential qui tam
relators who are investigating fraud on the Government by prohibiting retaliation
against employees “because of lawful acts done by the employee * * * in furtherance
of an action under this section, including investigation * * * .” See 31 U.S.C. §
3730(h). See also Neal v. Honeywell, 33 F.3d at 864 (“[u]nder this provision, the
FCA“expressly covers investigatory activities preceding litigation”). Section 3730(h)
evidences a policy judgment that putative relators should be able to gather nonprivileged corporate documents that reasonably relate to evidence of fraud in federal
programs. See Yesudian v. Howard University, 153 F.3d 731, 740 (7th Cir. 1998)
(“Congress’ intent [under the FCA was] to protect employees while they are
collecting information about a possible fraud, before they have put all the pieces
together.” See also Neal, 33 F.3d at 864-65 (employees’ activities in collecting
information protected although they may not ultimately file qui tam suits).
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In addition, the statute provides that a relator can be an “original source” of
information underlying an FCA action - - and thus eligible to bring a qui tam action
arising out of publicly disclosed fraud allegations - - only if she has “voluntarily
provided” to the Government “the information” on which her qui tam lawsuit is
based. 31 U.S.C. § 3730(e)(4)(B). See Northrop Corp., 59 F.3d at 964 (same). An
“original source” is defined in § 3730(e)(4)(B) as “an individual who has direct and
independent knowledge of the information on which the allegations are based.”
Broad private confidentiality agreements, such as the one at issue here, if generally
enforced, would in many instances prevent a relator from providing “direct and
independent” information in the form of company documents to evidence the fraud
she alleges.
Finally, the extent of the relator’s recovery “is tied to the importance of the
relator’s participation in the action and the relevance of the information brought
forward.” See Northrop Corp., 59 F.3d at 964 (emphasis added). See also 31
U.S.C.A. § 3730(d). Here again, broad corporate confidentiality agreements would
frustrate the purposes of the FCA by proscribing the relator from providing the
Government with some of the best evidence of fraud, gleaned from the company’s
files.
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Those statutory provisions - - which lie at the core of the FCA - - make clear
that a central purpose of the FCA is to ensure that relators are free to investigate
wrongdoing and bring information regarding alleged fraud they discover to the
attention of the United States. Enforcing a private corporate agreement that prevents
a prospective qui tam plaintiff from investigating fraud and from providing
non-privileged information reasonably related to fraud to the Government would
significantly frustrate the central purpose of the Act.
As this Court stated in refusing to enforce a pre-filing release of a qui tam
action, “[w]e * * conclude that enforcing the release at issue in this case would
impair a substantial public interest.” Northrop, 59 F.3d at 963. “If the release will
be enforced, a party will have no right or reason to file a qui tam claim,” making it
“less likely that the Government will learn of the fraud.” Id. at 965.3 Here, as in
Northrop, enforcing broad private confidentiality agreements will make it less likely

In two recent cases, courts of appeals have enforced pre-filing releases, but,
emphasizing the significance of the disclosure of information to the Government,
only because, in those cases, “the government was aware, prior to the filing of the qui
tam action, of the fraudulent conduct represented by the relator’s allegations.” See
United States v. Purdue Pharma L.P., - - F.3d - - , 2010 WL 1068229 *11 (4th Cir.,
March 23, 2010). See also United States ex rel. Ritchie v. Lockheed Martin Corp.,
558 F.3d 1161, 1170 (10th Cir. 2009) (“[e]nforcing releases of qui tam claims only
when the allegations of fraud have been disclosed to the Government before the
release”).
3
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the Government will ever learn of the fraud in the first place. Similarly, private
agreements that effectively prohibit employees from investigating wrongdoing and
providing the Government with direct evidence of fraud will make it less likely that
relators will be able to file qui tam actions or survive the strict pleading requirements
of Fed. R. Civ. P. 9(b), which require relators to plead fraud with particularity. See
Campbell, 421 F.3d at 824.
5. Consistent with the above discussion, the only courts that have addressed
the question now before this Court have held that private confidentiality agreements
are void as against public policy in the FCA context. In U.S. ex rel Head v. Kane
Co., 668 F. Supp.2d 146 (D.D.C. 2009), the court stated that “[e]nforcing a private
agreement that requires a qui tam plaintiff to turn over his or her copy of a document,
which is likely to be needed as evidence at trial, to the defendant who is under
investigation would unduly frustrate the purpose of§ 3730(b)(2)” which requires
relators to provide the United States with all material evidence that would enable the
Government’s own investigation. Id. at 152. It should be noted, however, that unlike
the instant action, where Cafasso engaged in “wholesale” retention of company
documents, including privileged material, the Kane case dealt with a single email that
contained direct evidence of defendant’s alleged fraud. Id. at 151-52.
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In US ex rel. Grandeau v. Cancer Treatment Centers of America, 350 F. Supp.
2d 765, 773 (N.D. Ill. 2004), the court dismissed a company’s claim against a relator
for breach of a confidentiality agreement stating that “the confidentiality agreement
cannot trump the FCA’s strong policy of protecting whistleblowers who report fraud
against the Government.” Again, however, the documents at issue in Grandeau were
circumscribed and responded to a Government subpoena requesting “production of
documents necessary for the DOJ’s investigation of federal health care offenses, such
as “Medical records and billing records relating to suspected billing discrepancies,
including excessive charges and improper billing.” Id. at 768. See also X Corp. v.
John Doe, 805 F. Supp. 1298, 1301, 1310 n.24 (E.D. Va. 1992), aff'd sub nom.,
Under Seal v. Under Seal, 17 F.3d 1435 (4th Cir. 1994) (attorney allowed to retain
confidential documents allegedly evidencing fraud in spite of confidentiality
agreement where court found that the documents were “plainly relevant” to the
allegations of fraud).
In sum, broad corporate confidentiality agreements that would prevent relators
from providing non-privileged evidence of fraud to the Government generally are
unenforceable as against public policy. However, in this case, the district court
enforced the agreement at issue because it found that Cafasso engaged in “wholesale”
retention of company records, including privileged material, “without reviewing
-24-
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individual files to determine whether they could be relevant to her concerns about
fraud.”

1EOR-3352-10, 23.

In such circumstances, enforcement of General

Dynamics confidentiality policy agreement does not conflict with the substantial
public policy in allowing relators to conduct appropriate investigations concerning
possible FCA violations, and providing relevant evident to the Government.
CONCLUSION
For the foregoing reasons, public policy regarding effective enforcement of the
FCA does not require that the judgment of the district court in favor of General
Dynamics on its breach of contract claim be reversed.
Respectfully submitted,
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retain government money or property;
[2]
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inference that discovery would reveal evidence of false
claims was unwarranted and implausible;
[3]

qui tam allegations, in essence faulting defendant for
breaching its contractual obligations, was not cognizable
under FCA;
[4]

district court did not abuse its discretion in denying
relator’s motion for leave to amend;
[5]

decision of defendant to eliminate relator’s department
and then to terminate her employment was not causally
related to her inquiries and requests one to two years
previously for audit or internal review;
[6]

reasonable inference did not arise under “cat’s paw”
theory of liability; and
[7]

district court did not abuse its discretion in awarding
attorney fees to employer.
[8]

Affirmed.
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Presiding. D.C. No. 2:06–cv–01381–NVW.
Before: RONALD M. GOULD and CONSUELO M.
CALLAHAN, Circuit Judges, and MORRISON C.
ENGLAND, JR., District Judge.*

OPINION
GOULD, Circuit Judge:
In this False Claims Act (“FCA”) appeal, relator Mary
Cafasso challenges orders of the district court dismissing
her qui tam complaint, rejecting her proposed amended
pleading, granting summary judgment on remaining
claims, and awarding attorneys’ fees.1 We have
jurisdiction pursuant to 28 U.S.C. § 1291, and we affirm.

I
Cafasso alleges that her former employer General
Dynamics C4 Systems (“GDC4S”), a technology
company that services the military, defrauded the
government by withholding disclosure of new inventions
which, GDC4S had agreed by *1052 contract, the
government had rights to use and license. Cafasso
discovered the alleged fraud, according to her complaint,
and made repeated inquiries and requests for internal
audits. She claims that as a result of her activities in that
regard, GDC4S retaliated against her by eliminating her
department and position. GDC4S denies those allegations.
After learning that her job would be terminated but before
leaving GDC4S, Cafasso copied almost eleven gigabytes
of data from company computers in anticipation of
bringing a qui tam action. Within days of her departure,
GDC4S realized that she had taken thousands of its
internal documents. GDC4S filed suit in state court
seeking to recover documents that it believed Cafasso
took in violation of a confidentiality agreement that she
executed when her employment began. The state court
issued a temporary restraining order (“TRO”) that
required Cafasso to return the electronic files that she
removed from GDC4S.
Two days later, Cafasso filed this qui tam action in
federal district court with a conclusory six-page
complaint. The complaint alleged FCA violations and
retaliation. The district judge, at Cafasso’s request, issued
orders sealing the case and permitting Cafasso to inform

the state court of the pendency of the qui tam action. With
the orders and sealed complaint in-hand, Cafasso
presented the state court with an ex parte request to lift
the TRO, which the state court granted. The state court
also stayed the state action in its entirety, although the
Arizona Court of Appeals later reversed both orders.
When the district court learned that Cafasso had used its
orders to disrupt the state court suit, it vacated the orders
that it had issued. GDC4S was then served with the
complaint and filed an answer and counterclaim. That
counterclaim alleged, among other things, that Cafasso’s
appropriation of GDC4S’s electronic files breached her
confidentiality agreement with the company.
Continuing prosecution of the qui tam action, Cafasso
lodged more specific allegations against GDC4S in an
amended complaint. In response to GDC4S’s objections
about privileged information contained in that amended
pleading, Cafasso filed a substitute amended complaint
that struck the objectionable language. Around the same
time, the United States announced that it would decline to
intervene in the FCA action. Cafasso continued to litigate
the matter in her own name.
The parties then began an acrimonious period of
discovery. The district court’s November 4, 2009, order
recites numerous discovery abuses by Cafasso.
Specifically, Cafasso refused to identify which
documents, of the thousands she had appropriated,
actually supported her claim or were privileged. Further,
Cafasso sought discovery into 110 inventions that were
not mentioned in her complaint, which the court
prohibited. GDC4S asked by interrogatory that Cafasso
“[i]dentify each specific provision of 31 U.S.C. §
3729(a)(1)-(7) of the False Claims Act (‘FCA’) that you
allege in paragraph 173 of the Substitute Amended
Complaint that Defendant ‘knowingly violated’....” In
response, Cafasso stated that she “has not made a claim as
described in this Interrogatory, nor does the law require
that she claim such to have been the case.” Because
Cafasso’s answer to this interrogatory appeared to
abandon her qui tam allegations, GDC4S promptly filed a
motion for judgment on the pleadings pursuant to Federal
Rule of Civil Procedure 12(c). Thereafter, Cafasso sought
to file a 733–page second amended complaint, which the
district court rejected for failing to state a “short and plain
statement of the claim,” as required by *1053 Federal
Rule of Civil Procedure 8(a)(2). The district court granted
GDC4S’s motion for judgment on the pleadings. It then
denied Cafasso’s subsequent motion to amend her
pleading.
Both parties moved for summary judgment on the
remaining claims (Cafasso’s retaliation claim against
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GDC4S, and GDC4S’s counterclaims against Cafasso).
GDC4S prevailed on both motions, and the district court
entered judgment and a permanent injunction against
Cafasso. GDC4S then moved for an award of attorneys’
fees, which the district court granted in part.
This appeal followed.

II
We first address the district court’s dismissal of
Cafasso’s qui tam claim pursuant to Federal Rule of Civil
Procedure 12(c). Our review is de novo. Fleming v.
Pickard, 581 F.3d 922, 925 (9th Cir.2009). When
considering a Rule 12(c) dismissal, we must accept the
facts as pled by the nonmovant, here, Cafasso. Id.; see
also Jenkins v. McKeithen, 395 U.S. 411, 421, 89 S.Ct.
1843, 23 L.Ed.2d 404 (1969) (“For the purposes of a
motion to dismiss, the material allegations of the
complaint are taken as admitted.”). We caution that the
facts set forth below have not been determined judicially,
but are rather what we think to be a fair summary of the
complaint’s2 allegations.
[1] [2]

A
Cafasso worked as the chief scientist/technologist at
GDC4S, a technology company that services the military,
and was so employed at the predecessor-company that
was acquired by General Dynamics in 2001. As a
participant in the Advanced Telecommunications &
Information Distribution Research Program (“ATIRP”),
GDC4S’s predecessor-company had contracted with the
Army to assign to the United States certain rights to
“subject inventions” developed in performance of military
contracts. Specifically, ATIRP gives the government
“license to practice or have practiced for or on behalf of
the United States the subject invention throughout the
world,” and the right to require GDC4S to license the
invention to anyone “upon terms that are reasonable under
the circumstances.” In other words, ATIRP grants the
government the royalty-free right to use or have used on
its behalf subject inventions, as well as the right to require
GDC4S to license the inventions to another party (such as
a competing contractor) on reasonable terms.
ATIRP also requires timely disclosure of applicable new
inventions to the government. Once it discloses a new
invention, GDC4S may opt to retain title to the invention,

subject to the government’s right to use or have used on
its behalf, and to require licensing of, the invention. If
GDC4S chooses not to retain title to the invention, the
government may assume title. Cafasso worked in the
office that identified, documented, and protected
GDC4S’s intellectual property. Her responsibilities
included ensuring that GDC4S complied with ATIRP’s
requirements by, among other things, disclosing new
inventions to the Army.
In early 2004, Cafasso became aware of what she
believed was a scheme to deprive the United States of its
ATIRP rights to a new invention. GDC4S had applied for
a patent for an invention known as GE04582, but the
United States Patent and Trademark Office had
preliminarily rejected that application subject to a
response from GDC4S. Rather than responding to the
*1054 Patent Office—and telling the government so that
it could protect its rights in the invention by preparing its
own response—GDC4S instead opted to abandon the
patent application and, according to Cafasso, delayed
before notifying the government in order to deprive it of
the opportunity to prepare a response.
Cafasso alleges that by refusing to prosecute its patent
application, GDC4S had “claim[ed] ownership of ... [the
new] technology as [its] own trade secret,” and had
denied the United States an opportunity to protect its
interest in the invention. Further, because GDC4S had not
disclosed its newly invented technology to the
government, competing contractors would not know to
ask the government for permission to use the technology
when bidding on later contracts. According to Cafasso,
the government might therefore pay GDC4S or another
contractor to invent technologies like GE04582 that either
already had been invented or with respect to which the
government already had the right to authorize its
contractors to use free of charge. In other words, Cafasso
alleges that the United States could potentially pay twice
for the same technologies.
Cafasso reported her discovery about GE04582 to her
supervisor and others in her office, but no corrective
action was taken. Cafasso asked for an audit or internal
review. No audit occurred. GDC4S thereafter eliminated
the office in which Cafasso worked and terminated her
employment, as well as that of her supervisor.3 GDC4S
maintains that this occurred as part of a routine corporate
reorganization. Cafasso disputes this account, alleging
that her termination was retaliatory.
After Cafasso was told that her position had been
eliminated but before leaving GDC4S, she was tasked
with performing due diligence in closing out the ATIRP
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contract. In performing this function, she contends, she
discovered a number of other instances where new
inventions had either not been properly disclosed to the
United States, or where GDC4S had abandoned
prosecution of its patent applications to the detriment of
the government’s rights to the invention. Cafasso claims
that GDC4S continues to deprive the United States of its
rights to new inventions. She alleges that “[t]he scheme
[is] implemented in two ways. For some inventions, the
disclosure to the Government is made, but it is sketchy
and insufficient. In other cases, [GDC4S] apparently has
stopped submitting notification to the Government
altogether.”

B
In reviewing the dismissal of a complaint, we inquire
whether the complaint’s factual allegations, together with
all reasonable inferences, state a plausible claim for relief.
Ashcroft v. Iqbal, 556 U.S. 662, 129 S.Ct. 1937, 1949–50,
173 L.Ed.2d 868 (2009).4 The heightened pleading
standard of Rule 9(b) governs FCA claims. Bly–Magee v.
California, 236 F.3d 1014, 1018 (9th Cir.2001). Rule 9(b)
provides that “[i]n alleging fraud or mistake, a party must
state with particularity the circumstances constituting
fraud *1055 or mistake.” Fed.R.Civ.P. 9(b). To satisfy
Rule 9(b), a pleading must identify “the who, what, when,
where, and how of the misconduct charged,” as well as
“what is false or misleading about [the purportedly
fraudulent] statement, and why it is false.” Ebeid ex rel.
United States v. Lungwitz, 616 F.3d 993, 998 (9th
Cir.2010) (internal quotation marks and citations
omitted).
[3]

Until now, we have not had occasion explicitly to
confirm that Iqbal’s plausibility requirement applies to
claims subject to Rule 9(b). We have, however, said that
“complaints alleging fraud must comply with both
[Federal Rules of Civil Procedure] 8(a) and 9(b).” Wagh
v. Metris Direct, Inc., 363 F.3d 821, 828 (9th Cir.2003),
overruled on other grounds by Odom v. Microsoft Corp.,
486 F.3d 541, 551 (9th Cir.2007) (en banc). Because Rule
8(a) requires the pleading of a plausible claim, Iqbal, 129
S.Ct. at 1949–50, we hold that claims of fraud or
mistake—including FCA claims—must, in addition to
pleading with particularity, also plead plausible
allegations.5 That is, the pleading must state “enough
fact[s] to raise a reasonable expectation that discovery
will reveal evidence of [the misconduct alleged].” Bell
Atlantic Corp. v. Twombly, 550 U.S. 544, 556, 127 S.Ct.
1955, 167 L.Ed.2d 929 (2007).6
[4]

C
We next consider whether the qui tam claim stated in
Cafasso’s complaint is sufficiently particularized and
plausible to avert dismissal. “It seems to be a fairly
obvious notion that a False Claims Act suit ought to
require a false claim.” United States ex rel. Aflatooni v.
Kitsap Physicians Serv., 314 F.3d 995, 997 (9th
Cir.2002). “[T]he [FCA] attaches liability, not to the
underlying fraudulent activity or to the government’s
wrongful payment, but to the ‘claim for payment.’ ”
United States v. Rivera, 55 F.3d 703, 709 (1st Cir.1995).
As we have said, “[A]n actual false claim is’ the sine qua
non of a[n FCA] violation.’ ” Aflatooni, 314 F.3d at 1002
(quoting United States ex rel. Clausen v. Lab. Corp. of
Am., 290 F.3d 1301, 1311 (11th Cir.2002)).7
[5] [6]

False claims contemplated by the FCA take many
forms. Of seven types of actionable conduct listed in the
FCA, only three require that the misconduct involve an
actual demand for payment. 31 U.S.C. §§ 3729(a)(1)-(3).
In the remaining categories, the “false claim” lies in the
fraudulent use of a receipt, §§ 3729(a)(4)-(5),
unauthorized purchase of *1056 government property, §
3729(a)(6), or use of a “false record or statement” to
avoid payment to the government, § 3729(a)(7). We
recently held that a request for reimbursement that falsely
implied compliance with federal rules could constitute a
false claim. Ebeid, 616 F.3d at 996. But to commit
conduct actionable under the FCA, one must, in some
way, falsely assert entitlement to obtain or retain
government money or property.8
[7] [8]

Section 3729(a)(7) of the FCA—the “reverse false
claims” provision—does not say otherwise. It makes
actionable the knowing use of a “false record or statement
to conceal, avoid, or decrease an obligation ... to transmit
money or property to the Government.” § 3729(a)(7).
This provision “attempts to provide that fraudulently
reducing the amount owed to the government constitutes a
false claim.” 1 John T. Boese, Civil False Claims & Qui
Tam Actions, § 2.01[K] at 2–56 (3d ed.2010). In United
States v. Pemco Aeroplex, Inc., for example, the
defendant, under an obligation to account for government
property in its possession, purposely misidentified
airplane parts worth more than two million dollars as
scrap metal worth only $1,875. 195 F.3d 1234, 1235–36
(11th Cir.1999) (en banc). In reliance upon the
misrepresentation, the United States allowed the
defendant to purchase the parts for that deflated sum. Id.
The “false claim” in Pemco was the inventory document
fraudulently accounting for the value of government
[9]
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property. The “reverse false claims” provision does not
eliminate or supplant the FCA’s false claim requirement;
it rather expands the meaning of a false claim to include
statements to avoid paying a debt or returning property to
the United States.
Cafasso’s complaint alleges no false claim. While her
pleading alleges that GDC4S’s non-disclosure of new
inventions deprived the United States of lower-cost
services by third-party entities, it does not allege that
GDC4S falsely asserted an entitlement to obtain or retain
government money or property. It does not allege that
GDC4S made a demand for payment, fraudulently used a
receipt, participated in an unauthorized purchase of
government property, or used a false record or statement.
We consider whether, in the absence of pleading
false claims, the complaint warrants an inference that
false claims were part of the scheme alleged. Ebeid, 616
F.3d at 998–99. In assessing the plausibility of an
inference, we “draw on [our] judicial experience and
common sense,” Iqbal, 129 S.Ct. at 1950, and consider “
‘obvious alternative explanation[s],’ ” id. at 1952 (quoting
Twombly, 550 U.S. at 567, 127 S.Ct. 1955). According to
her complaint, Cafasso had worked in the office tasked
with ensuring ATIRP
compliance since the
predecessor-company’s acquisition in 2001. Even after
she began to suspect fraud, she was responsible for
reviewing ATIRP-related documents to conclude
GDC4S’s participation in the contract. Despite access to
GDC4S *1057 records, as detailed in her complaint, she
does not identify a single “false or fraudulent claim for
payment,” § 3729(a)(1), “false record or statement,” §
3729(a)(2), (7), “document certifying receipt of property,”
§ 3729(a)(5), or any other qualifying false claim.
Assuming the truth of Cafasso’s factual averments, an
“obvious alternative explanation” of GDC4S’s conduct is
that it withheld disclosure of new inventions so it could
continue to use them as trade secrets, which might be a
breach of contract but not a fraudulent claim. 9 In light of
Cafasso’s failure to identify any particular false claims or
their attendant circumstances, as well as the “obvious
alternative explanation” that no false claims occurred, we
will not draw the unwarranted and implausible inference
that discovery will reveal evidence of such false claims.
[10] [11]

Cafasso tries to save her complaint by arguing that
GDC4S may have charged the government directly for
use of intellectual property that the government already
had the right to use free of charge. But Cafasso’s pleading
contains none of the “circumstances” attendant to this
alleged fraudulent conduct. Fed.R.Civ.P. 9(b). As the
district court correctly observed, “The pleading does not
allege ... when GDC4S ‘charged’ the government for

previously-purchased technology, which contracts the
charges related to, whether the reuse of technology
actually inflated the charge, or if the government even
paid the charges.”10 Indeed, the pleading does not point to
a single invention for the use of which GDC4S charged
the United States.
This type of allegation, which identifies a general sort
of fraudulent conduct but specifies no particular
circumstances of any discrete fraudulent statement, is
precisely what Rule 9(b) aims to preclude. See
Bly–Magee, 236 F.3d at 1018 (“Rule 9(b) serves not only
to give notice to defendants of the specific fraudulent
conduct against which they must defend, but also to deter
the filing of complaints as a pretext for the discovery of
unknown wrongs, to protect defendants from the harm
that comes from being subject to fraud charges, and to
prohibit plaintiffs from unilaterally imposing upon the
court, the parties and society enormous social and
economic costs absent some factual basis.” (internal
quotation and alterations omitted)).
[12]

None of the remaining qui tam allegations levied in
Cafasso’s complaint are cognizable under the FCA.
Cafasso’s allegations that GDC4S did not comply with
ATIRP’s disclosure requirements, and that GDC4S
received payment from the United States pursuant to
ATIRP, in essence fault GDC4S for allegedly breaching
its contractual obligations. But “breach of contract claims
are not the same as fraudulent conduct claims, and the
normal run of contractual disputes are not cognizable
under the [FCA].” United *1058 States ex rel. Wilson v.
Kellogg Brown & Root, Inc., 525 F.3d 370, 383 (4th
Cir.2008). To be sure, Cafasso’s complaint alleges
unsavory conduct. But unsavory conduct is not, without
more, actionable under the FCA. See Aflatooni, 314 F.3d
at 1002 (“It is not enough ... ‘to describe a [fraudulent]
scheme in detail but then to allege simply and without any
stated reason ... that claims requesting illegal payments
must have been submitted.’ ” (quoting Clausen, 290 F.3d
at 1311)); Hopper, 91 F.3d at 1265 (“It is not the case that
any breach of contract, or violation of regulations or law,
or receipt of money from the government where one is not
entitled to receive the money, automatically gives rise to a
claim under the FCA.” (quoting the district court)).11
Given Cafasso’s failure to plead a false claim, we affirm
the district court’s dismissal of Cafasso’s complaint.
[13]

III
We next consider the district court’s denial of
Cafasso’s motion for leave to amend her complaint. Our
[14] [15]
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review is for abuse of discretion. United States ex rel. Lee
v. SmithKline Beecham, Inc., 245 F.3d 1048, 1051 (9th
Cir.2001).
GDC4S brought its Rule 12(c) motion after nearly two
years of discovery. Given that late stage of litigation, the
district court suggested that Cafasso, rather than opposing
the motion, instead seek to amend her pleading to cure the
deficiencies identified in the motion. Acting on this
suggestion, Cafasso moved to amend and tendered a
733–page proposed amended complaint. The district court
denied Cafasso’s motion for failure to comply with Rule
8(a), among other deficiencies.
Normally, when a viable case may be pled, a
district court should freely grant leave to amend. Lipton v.
Pathogenesis Corp., 284 F.3d 1027, 1039 (9th Cir.2002).
However, “liberality in granting leave to amend is subject
to several limitations.” Ascon Props., Inc. v. Mobil Oil
Co., 866 F.2d 1149, 1160 (9th Cir.1989) (citing DCD
Programs, Ltd. v. Leighton, 833 F.2d 183, 186 (9th
Cir.1987)). Those limitations include undue prejudice to
the opposing party, bad faith by the movant, futility, and
undue delay. Id. Further, “[t]he district court’s discretion
to deny leave to amend is particularly broad where
plaintiff has previously amended the complaint.” Id.
(citing Leighton, 833 F.2d at 186; Mir v. Fosburg, 646
F.2d 342, 347 (9th Cir.1980)).
[16] [17]

The district court was well within its discretion to
deny leave to amend for several reasons. First,
amendment would have been futile considering the
proposed pleading’s extraordinary prolixity. Rule 8(a)
requires that a complaint contain “a short and plain
statement of the claim showing that the pleader is entitled
to relief.” Fed.R.Civ.P. 8(a)(2). Although normally
“verbosity or length is not by itself a basis for dismissing
a complaint,” Hearns v. San Bernardino Police Dep’t,
530 F.3d 1124, 1131 (9th Cir.2008), we have never
held—and we know of no authority supporting the
proposition—that a pleading may be of unlimited length
and opacity. Our cases instruct otherwise. See, e.g.,
McHenry v. Renne, 84 F.3d 1172, 1177–80 (9th Cir.1996)
(upholding a Rule 8(a) dismissal of a complaint that was
“argumentative, prolix, replete with redundancy, and
largely irrelevant”); *1059 Hatch v. Reliance Ins. Co.,
758 F.2d 409, 415 (9th Cir.1985) (upholding a Rule 8(a)
dismissal of a complaint that “exceeded 70 pages in
length, [and was] confusing and conclusory”); Nevijel v.
North Coast Life Ins. Co., 651 F.2d 671, 674 (9th
Cir.1981) (holding that Rule 8(a) is violated when a
complaint is excessively “verbose, confusing and almost
entirely conclusory”); Schmidt v. Herrmann, 614 F.2d
1221, 1224 (9th Cir.1980) (upholding a Rule 8(a)
[18]

dismissal of “confusing, distracting, ambiguous, and
unintelligible pleadings”). While “the proper length and
level of clarity for a pleading cannot be defined with any
great precision,” Rule 8(a) has “been held to be violated
by a pleading that was needlessly long, or a complaint
that was highly repetitious, or confused, or consisted of
incomprehensible rambling.” 5 Charles A. Wright &
Arthur R. Miller, Federal Practice & Procedure § 1217
(3d ed.2010). Our district courts are busy enough without
having to penetrate a tome approaching the magnitude of
War and Peace to discern a plaintiff’s claims and
allegations.
Second, a 733–page pleading prejudices the opposing
party and may show bad faith of the movant, both valid
grounds to deny leave to amend. See Ascon Prop., 866
F.2d at 1160. Rather than straightforwardly stating her
claims and allegations, Cafasso would burden her
adversary with the onerous task of combing through a
733–page pleading just to prepare an answer that admits
or denies such allegations, and to determine what claims
and allegations must be defended or otherwise litigated.
See McHenry, 84 F.3d at 1178 (“[T]he very prolixity of
the complaint ma[kes] it difficult to determine just what
circumstances were supposed to have given rise to the
various causes of action.”); Mendez v. Draham, 182
F.Supp.2d 430, 433 (D.N.J.2002) (“Only through
superhuman patience, effort, and insight, could any
attorney review the allegations of the Complaint and
make paragraph-by-paragraph responses.”). As we have
said,
Prolix, confusing complaints ...
impose unfair burdens on litigants
and judges.... Defendants are ... put
at risk that ... plaintiffs will surprise
them with something new at trial
which they reasonably did not
understand to be in the case at all,
and that res judicata effects of
settlement or judgment will be
different from what they reasonably
expected.... The judge wastes half a
day in chambers preparing the
“short and plain statement” which
Rule 8 obligated plaintiffs to
submit. He then must manage the
litigation without knowing what
claims are made against whom.
This leads to discovery disputes
and lengthy trials, prejudicing
litigants in other case who follow
the rules, as well as defendants in
the case in which the prolix
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pleading is filed.
McHenry, 84 F.3d at 1179–80. Further, Cafasso’s
proposed amendment sought to circumvent the district
court’s discovery order limiting her qui tam claim to
allegations relating to the 37 inventions identified in her
complaint.
Citing our prior holding in Hearns, 530 F.3d at 1131,
Cafasso argues that Rule 8(a) dismissals for excessive
length are disfavored. At issue in Hearns was an 81–page
complaint that, while “excessive [in] detail,” was written
with sufficient clarity and organization such that the
defendants would “have no difficulty in responding to the
claims.” Id. at 1132. This case, however, is
distinguishable. Cafasso’s proposed complaint was more
than nine times longer than the one before us in Hearns.
Under these extraordinary circumstances, a district court
has ample discretion to deny amendment. We affirm the
district court’s denial of Cafasso’s motion to amend.

Cafasso’s conduct, and that the official who decided to
eliminate Cafasso’s department and position did not know
about her ATIRP-related inquiries.
Cafasso’s protected conduct giving rise to her claim for
retaliation is, according to her complaint, a series of
inquiries and requests for an audit or internal review
occurring in 2004 and 2005.12 GDC4S’s allegedly
discriminatory acts, according to the complaint, took
place in early 2006: The decision to eliminate Cafasso’s
department was announced in early January, and Cafasso
was informed that her employment would be terminated
the following month.13 But Cafasso has adduced no
evidence that these acts were causally related to her
ATIRP-related inquiries and requests. Christopher
Marzilli, the GDC4S official who eliminated Cafasso’s
department and position, testified that he did not know of
her inquiries and requests at the time of his allegedly
retaliatory decision. And Cafasso admitted in deposition
that she had no reason to disbelieve Marzilli’s account.
Cafasso defends her retaliation claim by speculating
that other GDC4S officials who did know of her protected
conduct may have poisoned Marzilli *1061 against
her—the “cat’s paw” theory of liability. See generally
Poland v. Chertoff, 494 F.3d 1174, 1182–83 (2007). The
only evidentiary support she offers is first, the fact that
some GDC4S officials who were in a position to
influence Marzilli knew of her ATIRP-related inquiries
and requests, and second, the cryptic statement of a
coworker that unspecified “people” had, for unknown
reasons, “poisoned the water,” “gotten to Chris Marzilli,”
and “placed a cloak of poison over [Cafasso’s] office with
Chris Marzilli.” This evidence, without more, is not
enough to sustain Cafasso’s burden at summary judgment.
To prove this theory at trial, Cafasso would have to
establish that one of Marzilli’s subordinates, in response
to Cafasso’s protected activity, “set[ ] in motion”
Marzilli’s decision to eliminate Cafasso’s department and
job, and that the subordinate “influenced or was involved
in the decision or decisionmaking process.” Poland, 494
F.3d at 1182. The evidence adduced by Cafasso
establishes only that this set of events could conceivably
have occurred; it does not give rise to a reasonable
inference that it did in fact occur. To find liability on this
evidence would require undue speculation. To survive
summary judgment, a plaintiff must set forth
non-speculative evidence of specific facts, not sweeping
conclusory allegations. Mackie v. Rieser, 296 F.3d 909,
915–16 (9th Cir.2002); Leer v. Murphy, 844 F.2d 628,
634 (9th Cir.1988). We affirm the district court’s grant of
summary judgment to GDC4S on Cafasso’s FCA
retaliation claim.14
[21]

IV
The district court granted summary judgment in favor
of GDC4S on Cafasso’s *1060 claim that her employment
was terminated in retaliation for her investigation of fraud
at the company. United States ex rel. Cafasso v. Gen.
Dynamics C4 Sys., Inc., No. 06–1381, 2009 WL 1457036,
at *11–13 (D.Ariz. May 21, 2009). We review a grant of
summary judgment de novo. Universal Health Servs., Inc.
v. Thompson, 363 F.3d 1013, 1019 (9th Cir.2004).
[19]

The FCA protects employees from being “discharged,
demoted, ... or in any other manner discriminated against
in the terms and conditions of employment ... because of
lawful acts done by the employee ... in furtherance of an
[FCA] action ..., including investigation for, initiation of,
testimony for, or assistance in an [FCA] action....” §
3730(h). An FCA retaliation claim requires proof of three
elements: “1) the employee must have been engaging in
conduct protected under the Act; 2) the employer must
have known that the employee was engaging in such
conduct; and 3) the employer must have discriminated
against the employee because of her protected conduct.”
Hopper, 91 F.3d at 1269.
[20]

Cafasso’s complaint alleges that GDC4S dismantled the
office in which she worked, causing her termination, in
retaliation for her inquiries regarding the ATIRP-related
fraud that she suspected. GDC4S, on the other hand,
maintains that it eliminated Cafasso’s department and
position as part of a corporate reorganization unrelated to
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V
The district court also granted summary judgment to
GDC4S on its counterclaim that Cafasso’s appropriation
of electronic documents and files violated a
confidentiality agreement that Cafasso executed at the
start of her GDC4S employment. Cafasso, 2009 WL
1457036, at *13–15.
[22]

The confidentiality agreement provides:
During the time of my employment by [GDC4S], I will
not disclose or use any Confidential Information except
to the extent I am required to disclose or use such
Confidential Information in the performance for [sic]
my assigned duties for [GDC4S]; and I will use my
best efforts to safeguard the Confidential Information
and protect it against disclosure, misuse, espionage,
loss and theft.
After the termination of my employment ..., I will not
use any Confidential Information or disclose any
Confidential Information to any person or entity who is
not specifically authorized by [GDC4S] to receive it....
I will not remove any such materials from [GDC4S’s]
premises without the prior written consent of a
corporate officer of [GDC4S]. Upon the termination of
my employment with [GDC4S], or at any time
requested, I shall promptly deliver to [GDC4S] all such
materials and copies thereof in my possession an
control.
Cafasso admits that the files she appropriated had
information covered by the agreement. While not
disputing that taking *1062 GDC4S files violated the
agreement’s terms, Cafasso nonetheless urges us to adopt
a public policy exception to enforcement of such contracts
that would allow relators to disclose confidential
information in furtherance of an FCA action.
Although we see some merit in the public policy
exception that Cafasso proposes, we need not decide
whether to adopt it here. Even were we to adopt such an
exception, it would not cover Cafasso’s conduct given her
vast and indiscriminate appropriation of GDC4S files.
Cafasso copied nearly eleven gigabytes of data—tens of
thousands of pages. She decided which GDC4S
documents to copy by browsing through folders related to
technology and technology development, and, she
testified, “if I saw something that I thought actually could
apply and should be investigated, I just grabbed the whole

folder ” (emphasis added). Further, she scanned only file
names and “did not look at any individual documents at
all.” Swept up in this unselective taking of documents
were attorney-client privileged communications, trade
secrets belonging to GDC4S and other contractors,
internal research and development information, sensitive
government information, and at least one patent
application that the Patent Office had placed under a
secrecy order.15 An exception broad enough to protect the
scope of Cafasso’s massive document gather in this case
would make all confidentiality agreements unenforceable
as long as the employee later files a qui tam action. See
JDS Uniphase Corp. v. Jennings, 473 F.Supp.2d 697, 702
(E.D.Va.2007) (“[E]mployees would feel free to haul
away proprietary documents, computers, or hard drives, in
contravention of their confidentiality agreements,
knowing they could later argue they needed the
documents to pursue suits against employers....”).
Were we to adopt a public policy exception to
confidentiality agreements to protect relators—a matter
we reserve for another day—those asserting its protection
would need to justify why removal of the documents was
reasonably necessary to pursue an FCA claim. Cafasso
has made no such particularized showing. The need to
facilitate valid claims does not justify the wholesale
stripping of a company’s confidential documents.
Although courts perhaps should consider in particular
instances for particular documents whether confidentiality
policies must give way to the needs of FCA litigation for
the public’s interest, Cafasso’s grabbing of tens of
thousands of documents here is overbroad and
unreasonable, and cannot be sustained by reference to a
public policy exception. We affirm the district court’s
grant of summary judgment on GDC4S’s contract claim.

VI
Finally, we consider the district court’s award of
attorneys’ fees to GDC4S for having prevailed on its
contract claim. United States ex rel. Cafasso v. Gen.
Dynamics C4 Sys., Inc., No. 06–1381, 2009 WL 3723087
(D.Ariz. Nov. 4, 2009). We review a fee award for abuse
of discretion. Guy v. City of San Diego, 608 F.3d 582, 586
(9th Cir.2010).
[23] [24]

We take seriously Cafasso’s concern that awarding fees
against a qui tam claimant may chill prospective relators
from exposing frauds on the government. This
consideration generally counsels against a fee award, and
courts should not reject such arguments out of hand.
However, relators and their attorneys are not free to
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engage *1063 in misconduct without consequences
merely because those consequences might chill others.
Further, the awarded fees cover GDC4S’s successful
contract claim, not Cafasso’s FCA claim. We are
confident that future litigants will appreciate the
difference. The district court applied the correct legal
standard, it did not abuse its discretion in applying that
standard, and we affirm the fee award for substantially the
reasons stated in its thorough November 4, 2009, order.
See Cafasso, 2009 WL 3723087, at *5–8.

AFFIRMED.

All Citations
637 F.3d 1047, 31 IER Cases 1802, 11 Cal. Daily Op.
Serv. 3557, 2011 Daily Journal D.A.R. 4305

Footnotes
*

The Honorable Morrison C. England, Jr., District Judge for the U.S. District Court for Eastern California, Sacramento, sitting by
designation.

1

Congress amended the FCA in May 2009 by enacting the Fraud Enforcement and Recovery Act, Pub.L. No. 111–21, § 4, 123 Stat.
1617, 1621 (2009). These amendments do not apply retroactively to this case. See Hopper v. Solvay Pharms., Inc., 588 F.3d 1318,
1327 n. 3 (11th Cir.2009) (explaining non-retroactivity of FCA amendments).

2

We review the dismissal of Cafasso’s Substitute Amended Complaint. For simplicity, we refer to this pleading as the “complaint.”

3

We address the timing of these events more specifically in the part of our opinion evaluating Cafasso’s appeal of the summary
judgment on her retaliation claim. See infra part IV.

4

Although Iqbal establishes the standard for deciding a Rule 12(b)(6) motion, we have said that Rule 12(c) is “functionally
identical” to Rule 12(b)(6) and that “the same standard of review” applies to motions brought under either rule. Dworkin v.
Hustler Magazine Inc., 867 F.2d 1188, 1192 (9th Cir.1989); see also Gentilello v. Rege, 627 F.3d 540, 544 (5th Cir.2010) (applying
Iqbal to a Rule 12(c) motion); Albrecht v. Treon, 617 F.3d 890, 893 (6th Cir.2010) (same); Johnson v. Rowley, 569 F.3d 40, 43–44
(2d Cir.2009) (same).

5

This holding is consistent with the law of other circuits. E.g., United States ex rel. Lemmon v. Envirocare of Utah, Inc., 614 F.3d
1163, 1167 (10th Cir.2010); Am. Dental Ass’n v. Cigna Corp., 605 F.3d 1283, 1288–89 (11th Cir.2010); Reger Dev., LLC v. Nat’l City
Bank, 592 F.3d 759, 764 (7th Cir.2010); United States ex rel. Grubbs v. Kanneganti, 565 F.3d 180, 185 (5th Cir.2009).

6

Iqbal and its “plausibility” standard have been the subject of serious and thoughtful criticism. E.g., Arthur R. Miller, From Conley
to Twombly to Iqbal: A Double Play on the Federal Rules of Civil Procedure, 60 Duke L.J. 1 (2010). Also, at least one state court has
disagreed with the wisdom of Iqbal and declined to adopt its plausibility standard for state court pleadings. McCurry v. Chevy
Chase Bank, FSB, 169 Wash.2d 96, 233 P.3d 861, 863–64 (2010). Nonetheless, pleading requirements for the federal courts have
departed from the traditional Rule 8 standard under Conley v. Gibson, 355 U.S. 41, 47–48, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957); under
Iqbal, the pleading standard has changed and plausibility is required.

7

See also United States ex rel. Hendow v. Univ. of Phoenix, 461 F.3d 1166, 1173 (9th Cir.2006) (“[F]or a false statement or course
of action to be actionable ..., it is necessary that it involve an actual claim....”); United States ex rel. Hopper v. Anton, 91 F.3d
1261, 1265 (9th Cir.1996) (“The FCA ... requires a false claim.” (quoting the district court)).

8

Cafasso confuses the FCA’s requirement of a false claim with the concept of “presentment.” In United States v. Bourseau, we held
that relators bringing an action pursuant to § 3729(a)(7) need not allege that a claim was actually presented to the government,
because it is sufficient to allege “that a defendant ma[d]e or use[d] a false record or statement in order to conceal, avoid or
decrease an obligation to pay the government.” 531 F.3d 1159, 1169 (9th Cir.2008). Although it is not required that relators
allege that a particular claim was actually submitted to the United States, this does not obviate the requirement that a fraudulent
claim of some kind, presented or not, form the basis of FCA liability. See Hagood v. Sonoma Cnty. Water Agency, 81 F.3d 1465,
1479 (9th Cir.1996) (rejecting a § 3729(a)(7) claim in part because the plaintiff had not established a false claim).
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9

As previously discussed, ATIRP grants the government the royalty-free right to use or have used on its behalf subject inventions,
as well as the right to require the contractor to license the invention to another party on reasonable terms. To the extent that
Cafasso’s complaint may be construed to allege that GDC4S charged third-party contractors for their use of inventions that
should have been, but were not, disclosed pursuant to ATIRP, the complaint contains no particular circumstances of any such
charges, as required by Rule 9(b). Further, even if this allegation had been pled with sufficient specificity, it is not clear that the
scheme would have involved any false claims, or that the scheme would have been genuinely fraudulent given ATIRP’s
contemplation that third-party contractors would pay to license GDC4S inventions on reasonable terms.

10

We do not suggest that pleading any one of these circumstances is necessary to state an FCA claim. It is significant that Cafasso
pleads none of them.

11

The United States Court of Appeals for the Fifth Circuit has wryly observed: “A hand in the cookie jar does not itself amount to
fraud separate from the fib that the treat has been earned when in fact the chores remain undone.” United States ex rel. Grubbs
v. Kanneganti, 565 F.3d 180, 190 (5th Cir.2009).

12

We assume without deciding that Cafasso’s conduct was “in furtherance of” an FCA action. § 3730(h). GDC4S has argued that
Cafasso’s ATIRP-related conduct is not protected because the fraud she suspected is not actionable under the FCA and her
investigations could not reasonably have led to a viable FCA action. See Hopper, 91 F.3d at 1269 (“[T]he plaintiff must be
investigating matters which are calculated, or reasonably could lead, to a viable FCA action.” (citing Neal v. Honeywell Inc., 33
F.3d 860, 864 (7th Cir.1994))). But see Moore v. Cal. Inst. of Tech. Jet Propulsion Lab., 275 F.3d 838, 845 (9th Cir.2002) ( “[A]n
employee engages in protected activity where (1) the employee in good faith believes, and (2) a reasonable employee in the
same or similar circumstances might believe, that the employer is possibly committing fraud against the government.”). We need
not decide this issue because we affirm the district court on other grounds.

13

Cafasso’s brief alleges a further retaliatory act: that GDC4S interfered with her efforts to find a new job within the company in
the spring of 2006. This allegation does not appear in her complaint, so we will not entertain it here. See Pickern v. Pier 1 Imps.
(U.S.), Inc., 457 F.3d 963, 968–69 (9th Cir.2006) (holding that new allegations must be raised by amended pleading).

14

Our holding is supported by the Supreme Court’s recent decision in Staub v. Proctor Hospital, ––– U.S. ––––, 131 S.Ct. 1186, 179
L.Ed.2d 144 (2011). There, the Court held that plaintiff Vincent Staub had proven employment discrimination on the “cat’s paw”
theory by producing evidence that his supervisors’ actions “were motivated by hostility toward [his] military obligations” and
“were causal factors underlying [the] decision to fire [him].” Id. at 1194. Further, “there was evidence that both [supervisors] had
the specific intent to cause Staub to be terminated.” Id. Cafasso lacks the causal evidence that was dispositive in Staub.

15

Cafasso seeks to excuse her conduct on the grounds that she was in contact with, and providing information to, government
investigators. This neither explains nor excuses the overbreadth of her seizure of documents.

End of Document
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Supreme Court of the United States.
In re QUARLES et al.
In re McENTIRE et al.
Nos. 14 and 15.
May 20, 1895.
**959 *532 These were two motions for leave to file
petitions for writs of habeas corpus to Samuel C.
Dunlop, marshal of the United States for the Northern
district of Georgia. The first motion was in behalf of
John M. Quarles and David Butler, and the case was as
follows:
At March term, 1895, of the circuit court of the United
States for that district, an indictment was returned
against the petitioners and several other persons, the
fourth count of which alleged that within that district,
on April 7, 1894, the defendants conspired ‘to injure,
oppress, threaten and intimidate one Henry Worley, a
citizen of the United States, in the free exercise and
enjoyment of a right and privilege secured to him by
the constitution and laws of the United States, and
because of his having exercised the same, in that he,
the said Henry Worley,’ on March 19, 1894, ‘had
reported and informed William J. Duncan, a United
States deputy marshal in and for said Northern district
of Georgia, that George Terry did,’ on that day and
within that district, ‘violate the internal revenue laws
of the United States, by carrying on the business of a
distiller without having given bond as required by
law’; and that the conspiracy hereinbefore charged
was formed by the defendants ‘for the purpose of *533
injuring, oppressing, threatening, and intimidating the
said Henry Worley, because of his having exercised
said right and privilege secured to him as aforesaid, in
reporting and informing said William J. Duncan,
deputy marshal, as aforesaid, of the violation of the
internal revenue laws as aforesaid by the said George
Terry; and in furtherance of said conspiracy so formed
as aforesaid, and for the purpose**960 aforesaid, and
to effect the object thereof,’ the defendants, on April
7, 1894, within the district, in the nighttime and in
disguise, went to Worley's house, and took him from
his house, and beat, bruised, and otherwise illtreated
him, and shot at him with guns and pistols, with intent
to kill and murder him, because he had reported to said
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Duncan, deputy marshal as aforesaid, said Terry for
having violated the revenue laws of the United States
as aforesaid, ‘contrary to the form of the statute in
such case made and provided, and against the peace
and dignity of the United States of America.’
The first, second, and third counts of the indictment
were like the fourth, except as to the persons against
whom the information was given.
The defendants demurred to each of the four counts,
‘because the right and privilege alleged as the right
and privilege of a citizen of the United States is not
one secured by the constitution and laws of the United
States,’‘because there is no such right and privilege
secured to the citizens of the United States, as such
citizens, as that set out in the said count,’ and ‘because
there is no offense charged in the said count of which
the courts of the United States can have or take cognizance.’The demurrer was overruled.
The defendants then pleaded not guilty, and were tried
and convicted by a jury, and moved in arrest of
judgment, for the following reasons:
‘(1) Because in said indictment there is no allegation
that William J. Duncan was an officer of the United
States, and charged with the enforcement of the internal revenue laws; nor is there any allegation that the
said William J. Duncan was authorized to take information upon such subject, or to employ persons for
the service of the United States.
‘(2) Because there is no allegation that Henry Worley
was in the service or employment of the United States.
‘(3) Because there is no such official as a United
States deputy marshal, as charged in the indictment.
‘(4) Because there is no such right and privilege secured by the constitution and laws of the United
States, within the meaning of sections 5508 and 5509
of the Revised Statutes of the United States, as that set
out in the indictment.
‘(5) Because there is no crime or offense charged in
the said bill of indictment of which the courts of the
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United States have jurisdiction.’
The motion in arrest of judgment was overruled, and
the defendants were sentenced to imprisonment in a
penitentiary for the term of five years.
The second case was upon a motion in behalf of James
McEntire and John H. Goble, and was similar to the
first, except that no further proceedings had been
taken upon the indictment after the overruling of the
demurrer.
Upon the filing of these motions, the solicitor general
suggested to the court, as reasons for exercising jurisdiction in this form, that the prisoners were in jail,
and were too poor to pay the expenses of writs of
error; and that it was important to settle, as soon as
possible, the question whether they should be prosecuted in the courts of the United States or in those of
the state. And he joined with their counsel in requesting the court to allow the petitions to be filed, and
to pass upon the merits of the questions involved.
Mr. Chief Justice Fuller dissenting.
West Headnotes
Conspiracy 91

29

91 Conspiracy
91II Criminal Responsibility
91II(A) Offenses
91k29 k. Conspiracy to Injure in Person or
Reputation. Most Cited Cases
Conspiracy 91

29.5(2)

91 Conspiracy
91II Criminal Responsibility
91II(A) Offenses
91k29.5 Conspiracy Against Exercise of
Civil Rights
91k29.5(2) k. Rights or Privileges Involved. Most Cited Cases
(Formerly 91k29.6)
It is the right of every private citizen of the United
States to inform a marshal of the United States or his
deputy of a violation of the internal revenue laws of
the United States. This right is secured to the citizen
by the Constitution of the United States; and a con-
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spiracy to injure, oppress, threaten, or intimidate him
in the free exercise or enjoyment of this right, or because of his having exercised it, is punishable, under
section 5508 of the Revised Statutes.
*534 W. C. Glenn, for petitioners.
Sol. Gen. Conrad, opposed.
Mr. Justice GRAY, after stating the facts, delivered
the opinion of the court.
These cases are governed by the principles declared
and affirmed in Logan v. U. S., 144 U. S. 263,
283-295, 12 Sup. Ct. 617, and in the earlier decisions
there reviewed, the result of which may be summed up
as follows:
*535 The United States are a nation, whose powers of
government, legislative, executive, and judicial,
within the sphere of action confided to it by the constitution, are supreme and paramount. Every right
created by, arising under, or dependent upon the constitution, may be protected and enforced by such
means and in such manner as congress, in the exercise
of the correlative duty of protection, or of the legislative powers conferred upon it by the constitution, may
in its discretion deem most eligible and best adapted to
attain the object. Logan v. U. S., 144 U. S. 293, 12
Sup. Ct. 617.
Section 5508 of the Revised Statutes provides for the
punishment of conspiracies ‘to injure, oppress,
threaten, or intimidate any citizen in the free exercise
or enjoyment of any right or privilege secured to him
by the constitution or laws of the United States, or
because of his having so exercised the same.’
Among the rights and privileges which have been
recognized by this court to be secured to citizens of the
United States by the constitution are the right to petition congress for a redress of grievances ( U. S. v.
Cruikshank, 92 U. S. 542, 553); and the right to vote
for presidential electors or members of congress (Ex
parte Yarbrough, 110 U. S. 651, 4 Sup. Ct. 152); and
the right of every judicial or executive officer, or other
person engaged in the service or kept in the custody of
the United States, in the course of the administration
of justice, to be protected from lawless violence. There
is a peace of the United States. In re Neagle, 135 U. S.
1, 69, 10 Sup. Ct. 658; U. S. v. Logan, above cited.
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It is the duty and the right, not only of every peace
officer of the United States, but of every citizen. to
assist in prosecuting, and in securing the punishment
of, any breach **961 of the peace of the United States.
It is the right, as well as the duty, of every citizen,
when called upon by the proper officer, to act as part
of the posse comitatus in upholding the laws of his
country. It is likewise his right and his duty to communicate to the executive officers any information
which he has of the commission of an offense against
those laws; and such information, given by a private
citizen, is a privileged and confidential*536 communication, for which no action of libel or slander will
lie, and the disclosure of which cannot be compelled
without the assent of the government. Vogel v. Gruaz,
110 U. S. 311, 4 Sup. Ct. 12; U. S. v. Moses, 4 Wash.
C. C. 726, Fed. Cas. No. 15,825; Worthington v.
Scribner, 109 Mass. 487.
The right of a citizen informing of a violation of law,
like the right of a prisoner in custody upon a charge of
such violation, to be protected against lawless violence, does not depend upon any of the amendments to
the constitution, but arises out of the creation and
establishment by the constitution itself of a national
government, paramount and supreme within its sphere
of action. U. S. v. Logan, 144 U. S. 294, 12 Sup. Ct.
617. Both are, within the concise definition of the
chief justice in an earlier case, ‘privileges and immunities arising out of the nature and essential character of the national government, and granted or secured by the constitution of the United States.’ In re
Kemmler, 136 U. S. 436, 448, 10 Sup. Ct. 930.
The right of the private citizen who assists in putting
in motion the course of justice, and the right of the
officers concerned in the administration of justice,
stand upon the same ground, just as do the rights of
citizens voting and of officers elected, of which Mr.
Justice Miller, speaking for this court, in Ex parte
Yarbrough, above cited, said: ‘The power in either
case arises out of the circumstance that the function in
which the party is engaged, or the right which he is
about to exercise, is dependent on the laws of the
United States. In both cases it is the duty of that government to see that he may exercise this right freely,
and to protect him from violence while so doing, or on
account of so doing. This duty does not arise solely
from the interest of the party concerned, but from the
necessity of the government itself, that its service shall
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be free from the adverse influence of force and fraud
practiced on its agents, and that the votes by which its
members of congress and its president are elected shall
be the free votes of the electors, and the officers thus
chosen the free and uncorrupted choice of those who
have the right to take part in that choice.’ 110 U. S.
662, 4 Sup. Ct. 152.
To leave to the several states the prosecution and
punishment*537 of conspiracies to oppress citizens of
the United States, in performing the duty and exercising the right of assisting to uphold and enforce the
laws of the United States, would tend to defeat the
independence and the supremacy of the national government. As was said by Chief Justice Marshall in
McCulloch v. Maryland, and cannot be too often repeated: ‘No trace is to be found in the constitution of
an intention to create a dependence of the government
of the Union on those of the states, for the execution of
the great powers assigned to it. Its means are adequate
to its ends; and on those means alone was it expected
to rely for the accomplishment of its ends. To impose
on it the necessity of resorting to means which it
cannot control, which another government may furnish or withhold, would render its course precarious,
the result of its measures uncertain, and create a dependence on other governments which might disappoint its most important designs, and is incompatible
with the language of the constitution.’ 4 Wheat. 316,
424.
The suggestions made in the circuit court, and renewed in this court, ‘that there is no such official as a
United States deputy marshal,’ and that the marshal
and his deputies have nothing to do with enforcing the
internal revenue laws, are sufficiently answered by
referring to the statutes. The Revised Statutes provide
that every marshal may appoint one or more deputies,
removable from office by the district judge or by the
circuit court, and who take the like oath as the marshal, and for the faithful performance of whose duties
the marshal is responsible upon his official bond. Rev.
St. §§ 780, 782, 783. And by the act of March 1, 1879
(chapter 125, § 9), any marshal or deputy marshal may
arrest any person found within his district in the act of
operating an illegal distillery, and take him before a
judicial officer. 20 Stat. 341, 342.
The necessary conclusion is that it is the right of every
private citizen of the United States to inform a marshal
of the United States or his deputy of a violation of the
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internal revenue laws of the United States; that this
right is secured to the citizen by the constitution of the
United States; and *538 that a conspiracy to injure,
oppress, threaten, or intimidate him in the free exercise or enjoyment of this right, or because of his
having exercised it, is punishable under section 5508
of the Revised Statutes.
According to the agreement of counsel, and in order
that the judgment of this court may appear in regular
form upon its records, leave is given to file the petitions. But, for the reasons above stated, the writs of
habeas corpus are denied.
Mr. Chief Justice FULLER dissented.
U.S. 1895
In re Quarles
158 U.S. 532, 15 S.Ct. 959, 39 L.Ed. 1080
END OF DOCUMENT
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FALSE CLAIMS ACT SUMMIT – FACULTY BIOS

Lynn M. Adam – AdamLaw
Ms. Adam is a former federal prosecutor with over 20 years of experience with
whistleblower actions, internal investigations, and healthcare compliance.
Ms. Adam established Adam Law LLC to represent whistleblowers in qui tam litigation
under the False Claims Act and to advise healthcare organizations on matters ranging from
internal investigations and compliance issues to payer disputes. With experience on both sides of
the enforcement equation, Ms. Adam offers clients a comprehensive perspective on healthcare
enforcement and compliance.
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Neeli Ben-David – United States Attorney’s Office for the Northern District of Georgia
Neeli Ben-David currently serves as the Deputy Chief and Health Care Fraud
Coordinator of the Civil Division of the U.S. Attorney’s Office for the Northern District of
Georgia. Previously, she was with the firm of Bondurant, Mixson & Elmore and, before then,
served as a law clerk to the Honorable John G. Heyburn, II, U.S. District Court for the Western
District of Kentucky. She graduated from the University of Pennsylvania Law School with
honors. While there, she served on the law review and moot court board. She graduated from
the Johns Hopkins University with honors.

3

Thomas D. Bever – Chilivis Cochran Larkins & Bever LLP
Tom Bever is a former federal prosecutor who focuses his practice on White Collar
Criminal Defense and commercial litigation. He is listed in U.S. News The Best Lawyers in
America© for Bet-the-Company Litigation, Criminal Defense for White Collar Crime and for
Commercial Litigation. He was named the Best Lawyers® 2018 Atlanta Criminal Defense:
White-Collar “Lawyer of the Year” in Atlanta. For 2018 Tom is also ranked as a Georgia Super
Lawyer (Criminal Defense: White Collar) and is listed in Chambers USA for White Collar Crime
& Government Investigations. He has had a top AV Preeminent rating by Martindale Hubbell
for more than 20 consecutive years. He is a member of the Litigation Counsel of America, a trial
honorary society.

Tom earned his JDA and MBA from the University of Virginia, and practiced in Atlanta
with Alston & Bird. He then served in the Criminal Division of the United States Attorney’s
Office for the Northern District of Georgia, prosecuting fraud, public corruption, and general
crimes. The U.S. Department of Justice awarded him a Special Commendation for his
prosecution of a major FHA mortgage loan fraud case. Tom later served as Associate Counsel in
the Office of Independent Counsel conducting the “Iran/Contra” investigation.
Tom returned to private practice with Chilivis Cochran Larkins & Bever LLP. Tom is
focused primarily on White Collar criminal defense, representing individual and corporate clients
in all stages of criminal investigations in federal and state courts, from the initiation of
the investigation through trial. He also represents clients in civil litigation and trials, as well as
administrative hearings and regulatory matters. Tom has served as lead counsel on behalf of
companies on a variety of internal investigations. His cases have primarily been in healthcare,
government contracting, securities, tax, environmental, and commercial disputes.
Tom speaks and appears regularly at a variety of professional seminars. These have
included the National Seminar on the Federal Sentencing Guidelines, the American Bar
Association’s Healthcare Fraud Institute, and annual seminars in Georgia on White Collar Crime,
Healthcare Fraud, Federal Criminal Practice, and Internal Corporate Investigations.
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Patrick Braley – Bennett Thrasher, LLP
Patrick Braley is a Partner in and the Service Line Leader for Bennett Thrasher’s
Disputes, Valuation and Forensics practice. Patrick has extensive experience assisting his clients
with corporate investigations, compliance reviews, litigation support, economic damage
analyses, complex accounting issues and anti-fraud consulting services. Given his experience,
Patrick speaks regularly and writes articles regarding fraud, healthcare compliance and litigation
matters.
Prior to joining Bennett Thrasher in 2008, Patrick spent six years at KPMG LLP and an
Atlanta-based CPA firm in their forensic accounting and litigation support practices. Patrick
began his career in 1995 at Arthur Andersen LLP where he spent seven years in the assurance
and business advisory practice providing financial statement audit services to both publiclyregistered and privately-owned companies. Patrick’s experience in public accounting combined
with his extensive accounting and compliance experience in the healthcare, professional services,
high technology/software, retail, manufacturing and construction industries provide him with a
broad base of functional and business knowledge that affords him the opportunity to add
significant value to each engagement.
Patrick is a Certified Public Accountant (CPA) – Certified in Financial Forensics, a
Certified Fraud Examiner (CFE) and a Certified Valuation Analyst (CVA). He is also Certified
in Healthcare Compliance (CHC).
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Robert M. Brennan – Parker, Hudson, Rainer, & Dobbs LLP
Bob Brennan is who you want in your corner when the government comes calling. A
former federal prosecutor, Bob’s work is informed by deep experience in healthcare compliance.
He is known for his pragmatic, client-centric approach to the defense of civil and criminal
investigations including False Claims Act matters, compliance counseling regarding potential
exposure under the False Claims Act statute, the Anti-kickback statute, and the Stark law and
complex civil litigation.
Much of Bob’s practice is devoted to representing healthcare providers and other highlyregulated businesses, as well as those who work in such businesses. He has successfully
represented businesses and corporate executives in enforcement matters, white collar crime
cases, and a variety of attendant civil litigation matters. Bob also regularly counsels clients on
regulatory compliance, represents clients in False Claims Act investigations and grand jury
proceedings, and conducts internal investigations on behalf of clients concerned about potential
regulatory or criminal exposure.
Bob brings the same determination, drive, and focus that he developed as an Assistant
U.S. Attorney to zealously represent his client’s interests – and keep them on the right side of the
law. It’s little wonder, then, that his clients regard Bob as an invaluable resource in helping them
navigate today’s increasingly-complex regulatory climate.
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Edgar D. Bueno – Morris, Manning & Martin, LLP
Edgar Bueno is a partner in the firm’s Litigation and Healthcare Practices and is based in the
firm’s Atlanta and Savannah offices. Mr. Bueno has been practicing law for over 20 years and brings
a wealth of knowledge and experience in defending clients under investigation by the government.
Mr. Bueno focuses his practice on matters involving health care fraud and abuse. He has
extensive experience in defending actions brought under the federal False Claims Act and similar
state laws. He assists health care clients with internal investigations and compliance reviews in order
to identify risk areas in operations or in billing. He counsels clients on business arrangements for
compliance with the Anti-Kickback Statue and the Stark Self-Referral Law. He advises providers on
the reporting of Medicare/Medicaid overpayments and the voluntary disclosure process. He counsels
clients on OIG program exclusions and payment suspension issues involving CMS. Mr. Bueno also
has experience in advising clients on HIPAA privacy and handling investigations involving medical
record breaches.
He has experience in representing all types of providers in the health care industry including:
physicians, hospital systems, home health agencies, anesthesia, podiatrists, laboratories,
pharmaceutical companies, medical device companies, diagnostic testing facilities, durable medical
equipment suppliers, hospice, long term care facilities, and ambulance companies.
In addition to health care fraud, Mr. Bueno also has broad experience in handling sensitive
internal investigations as well as representing clients in a wide range of white-collar criminal matters
involving insider trading, tax, campaign finance law, government loans and financing, environmental
regulations, customs and importation issues, and food safety.
Mr. Bueno is a former Assistant U.S. Attorney and Chief of the Civil Division for the U.S.
Attorney’s Office for the Southern District of Georgia. There he supervised the entire division and
oversaw all aspects of federal court litigation for numerous high profile cases. He also served as the
office’s Affirmative Civil Enforcement (ACE) Coordinator where he focused on federal False Claims
Act (FCA) litigation covering a wide range of subject matters such as health care fraud, defense
procurement fraud, banking and mortgage fraud, and antitrust issues. Through his leadership, the
office saw an unprecedented number of FCA enforcement actions being filed and millions of dollars
in recoveries.
Mr. Bueno started his legal career as an enforcement attorney for the U.S. Department of
Health and Human Services, Office of Inspector General. Mr. Bueno also previously worked at two
prestigious law firms in Washington, DC and Ft. Lauderdale, Florida.
Mr. Bueno is a frequent speaker at national and state conferences on fraud and abuse,
compliance, and responding to government investigations. He has served as an instructor at the
Department of Justice training center (NAC) and the Federal Law Enforcement Training Center
(FLETC). Mr. Bueno has twice been recognized by the Office of Inspector General for the U.S.
Department of Health and Human Services for exceptional achievement in fighting healthcare fraud.
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Tom Clarkson – United States Attorney’s Office for the Southern District of Georgia
Tom Clarkson is an Assistant United States Attorney with the United States Attorney’s
Office for the Southern District of Georgia, serving in the Savannah Office since June 2014. Mr.
Clarkson served as the Civil and Criminal Health Care Fraud Coordinator, Affirmative Civil
Enforcement Coordinator, and Deputy Chief. Mr. Clarkson graduated from the University of
Notre Dame and received his law degree from the University of Georgia. Following graduation,
Mr. Clarkson served as a law clerk to the Hon. Gerald B. Tjoflat on the United States Court of
Appeals for the Eleventh Circuit and then worked as an associate at a law firm in Charlotte, North
Carolina.

8

Aaron Danzig – Arnall Golden Gregory LLP
Aaron Danzig is a partner at Arnall Golden Gregory LLP where he focuses his practice
on government investigations, FCA defense, and white-collar criminal defense. He previously
served as a federal prosecutor in Atlanta but, since 2008, has been on the defense side. Prior to
becoming a lawyer, Aaron was a public school teacher and wrestling coach.

9

Casey Estep – FTI Consulting
Casey Estep is a Managing Director at FTI Consulting and is based in Brentwood, TN.
She is part of the Health Solutions segment. Ms. Estep has over 18 years of professional
experience in the health care consulting industry; the focus of her work is on regulatory
compliance and investigations and disputes. Ms. Estep has worked under privilege on a
significant number of engagements, including provider self-disclosure reviews under the
Department of Health and Human Service OIG Self-Disclosure Protocol, as well as a number of
Department of Justice investigations. She has managed many of FTI’s most complex clinical,
medical necessity and compliance-related healthcare investigations and IRO engagement across
various provider types including hospitals and health systems, large physician practices, skilled
nursing facilities and institutional pharmacy providers.
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Scott Grubman – Chilivis Cochran Larkins & Bever LLP
Scott Grubman is a partner at the law firm of Chilivis Cochran Larkins & Bever in
Atlanta, where he represents healthcare providers of all types and sizes in connection with
government investigations, both criminal and civil, and False Claims Act litigation. Prior to
joining private practice in 2014, Scott was an attorney for the Department of Justice, both as a
Trial Attorney for the DOJ in Washington, D.C., and then as an Assistant U.S. Attorney for the
Southern District of Georgia. As an AUSA, Scott investigated and litigated healthcare fraud
matters and was a member of the district’s healthcare fraud taskforce. In addition to his law
practice, Scott serves as an adjunct professor of law at both Emory and Georgia State Law
schools, where he teaches courses in healthcare fraud and abuse and white collar crime.
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Jamila M. Hall – Jones Day
A former federal prosecutor and accomplished trial lawyer, Jamila Hall serves as defense
and investigative counsel to Fortune 500 companies and regularly conducts internal
investigations throughout the United States, Latin America, Europe, and Asia. She defends
companies and individuals in often high-stakes civil and criminal investigations brought by the
United States Department of Justice and other government agencies related to the Foreign
Corrupt Practices Act (FCPA), the Anti-Kickback Statute (AKS), the False Claims Act (FCA),
securities fraud, and financial fraud. Jamila also counsels companies on compliance and internal
controls policies.
While an Assistant United States Attorney, Jamila tried numerous multidefendant whitecollar crime jury trials to verdict and successfully prosecuted dozens of financial fraud cases. She
also managed parallel and multi-agency investigations involving the Federal Bureau of
Investigations, Internal Revenue Service, Federal Trade Commission, and the Securities and
Exchange Commission.
Jamila is a member of the Criminal Justice Act panel and is routinely appointed by the
district court to represent indigent defendants in federal fraud matters. She is a vice chair of the
Women's White Collar Defense Association and has served two terms as the chair of the
Criminal Law Section of the Atlanta Bar Association. Jamila is president of the Leadership
Institute of Women of Color Attorneys and a member of Leadership Atlanta, Class of 2017. She
has served on the board of the Atlanta Ballet and is a trustee for the Woodruff Arts Center. In
2017, Jamila was named as one of the Atlanta Business Chronicle's “40 Under 40.”
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Jason Marcus – Bracker & Marcus LLC
Jason Marcus is a founding member of Bracker & Marcus LLC, a nationwide practice
dedicated to representing whistleblowers in qui tam actions. Jason is a board member for the Qui
Tam Section of the Federal Bar Association and is a member of the Taxpayers Against Fraud
Education Fund and the National Employment Lawyers Association. He has been listed as a
Rising Star by Super Lawyers Magazine every year since 2016 and holds an AV Preeminent
rating with Martindale-Hubbell.

13

Don McKenna – Hare Wynn Newell & Newton, LLP
Don McKenna has more than 20 years of experience handling cases under the False
Claims Act. McKenna's cases have resulted in recoveries exceeding S1 billion to the United
States Treasury and Hare Wynn’s whistleblower clients. He handles significant cases across the
United States and has had False Claims Act cases presented in the United States Supreme Court.
He is a frequent seminar speaker on the False Claims Act and was named False Claims Act
Lawyer of the Year in 2009, by the national organization Taxpayers Against Fraud. Don was
recently named Best of the Bar by the Birmingham Business Journal for his work in the False
Claims Act arena. Chambers & Partners have regarded Don as “one of the premier False Claims
Act lawyers in the Southeast.”
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Paul Murphy – King & Spalding LLP
Paul Murphy specializes in white-collar criminal defense, civil investigations and
government enforcement matters. A partner in King & Spalding, LLP’s Special Matters and
Investigations practice, Paul represents and advises corporations, boards of directors and board
committees as well as individuals.
With more than 25 years of experience, Paul represents clients in challenging and
sensitive legal situations, including white-collar criminal defense, civil investigations, internal
corporate investigations and corporate compliance. He also represents clients in litigation under
federal and state False Claims Acts, as well as in other government enforcement matters.
Paul has handled significant high-profile government investigations in jurisdictions
across the country. He has represented health systems, home health companies, pharmaceutical
companies, medical device manufacturers, pharmacy providers, skilled nursing facilities and
health insurers, giving him industry insight for conducting healthcare fraud investigations. He is
also experienced in matters involving alleged environmental violations, immigration offenses,
customs and trade-related violations, tax offenses, violations of the Foreign Corrupt Practices
Act (FCPA), and public corruption.
Previously, Paul held several roles with the Department of Justice (DOJ). He served as
the U.S. Attorney for the Southern District of Georgia, and worked in Washington, D.C., as
Associate Deputy Attorney General and Chief of Staff to the Deputy Attorney General. In those
positions, he oversaw the Department’s criminal and civil healthcare fraud enforcement program,
and was the principal policy liaison to the Department of Health and Human Services (HHS). He
also served as an Assistant U.S. Attorney.
Paul has been recognized as a leading white-collar criminal defense attorney by several
publications, including The Best Lawyers In America and Chambers USA. He is a frequent
speaker and author on topics related to government investigations and prosecutions.
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Byung J. “BJay” Pak – United States Attorney for the Northern District of Georgia
On October 10, 2017, Bjay Pak was sworn in as the 25 th presidentially appointed U.S.
Attorney for the Northern District of Georgia. He is returning to the office, having served as an
Assistant U.S. Attorney in the Criminal Division from 2002 to 2008. Previously, BJay was in
private practice handling complex civil litigation and defending clients in white-collar
investigations and prosecutions.
From January 2011 to January 2017, BJay served in the Georgia General Assembly as a
State Representative from the 108thDistrict. He served three terms as a State Representative and
voluntarily retired in January 2017. During his legislative tenure, BJay served as a Deputy
Majority Whip, as the Vice Chair of the Judiciary Non-Civil Committee, as Chair of the
Subcommittee on Crimes Against Person, Property, and Public Administration, and as Secretary
of the Code Revision Committee. He was also a member of the tax writing Ways & Means
Committee and the Health and Human Services Committee, and was the Chairman of the
Gwinnett County Legislative Delegation. For his policy work, BJay has won recognition from
numerous organizations and has been recognized by James Magazine in its "Most Influential
Legislators" list.
BJay has been honored with numerous awards throughout his legal and public service
career. He has been consistently recognized by Chambers USA: America's Leading Lawyers for
Business; as a "Super Lawyer" by Atlanta Magazine; as one of 100 Most Influential Georgians
by Georgia Trend Magazine; as one of the Best Lawyers Under 40 by the National Asian Pacific
American Bar Association; and he was previously recognized as one of "13 Georgia Lawyers
Under 40 to Watch" by the Fulton County Daily Report. BJay was named as “Role Model of the
Year 2013” by News & Post; awarded the New American Hero Award by America Korea
Friendship Society; and the Korean Prosecutors Association named him Prosecutor of the Year
for 2018.
He earned his Juris Doctorate, summa cum laude, and Order of the Coif, from the
University of Illinois College of Law, where he was a Harno Scholar, served as the Notes Editor
for the Recent Decisions Section of the Illinois Bar Journal, and as a member of the Elder Law
Journal. In 2013, his law school named him "Distinguished Alumnus of the Year." Upon
graduating from law school, he clerked for Honorable Richard Mills, United States District
Judge for the Central District of Illinois. He is a graduate of Stetson University in DeLand, FL,
where he was a Florida Academic Scholar, a member of the Omicron Delta Kappa, and was on
the Interfraternity Council. BJay is a registered Certified Public Accountant in the State of
Illinois.
BJay and his wife, Sandra, have three daughters and live in Lilburn.
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Michael E. Paulhus – King & Spalding LLP
Mike Paulhus, a Healthcare litigation partner, specializes in defending healthcare
providers in government investigations and regulatory enforcement, False Claims Act litigation
and crisis management. A regular author and presenter, Mike also serves as an adjunct faculty
member, teaching a Healthcare Fraud & Abuse seminar at Georgia State University School of
Law.
Mike has been broadly recognized in his area of practice. Chambers USA ranked him in
2017, 2018, and 2019. In 2019, the Guide stated: "He wins particular plaudits from one client
for the strength of his writing: 'Mike is a brilliant writer and as far as I am concerned is
welcome to write any brief for the company on any subject, in any case, any time he is willing to
do so. His powerful written advocacy was a key component of our success.'" In 2018, Chambers
quoted a client's description of Mike as a "a true professional, with great insight." The 2017
Guide stated he “is noted for his work on behalf of clients in False Claims Act cases and
government investigations. ‘He has been remarkable at making himself available at a moment’s
notice, is very knowledgeable about the operations of our organization and provides good
counsel to ensure our growth and positive trajectory,’ an appreciative client avers." In
2014, Law360 named him an MVP of Healthcare, one of five lawyers nationwide who had
extraordinary wins and contributed most to their practice area.
Mike represents a wide range of clients in fraud and False Claims Act cases as well as
government investigations. His clients have included academic medical centers; regional
hospital systems; publicly traded hospital corporations; schools of medicine; multinational
pharmaceutical, medical device and biologics manufacturers; physician group practices; retail
and long-term-care pharmacies; disease management providers; skilled nursing facility
operators; behavioral health facilities; and durable medical equipment providers.
Mike is actively involved in the community, serving as Secretary to the Board of
Directors of The Atlanta Opera, and Chairman of the American Health Lawyers Association
Fundamentals of Health Law Conference.
Mike served as a law clerk to the Honorable Kenneth F. Ripple, U.S. Court of Appeals
for the Seventh Circuit.
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Brandon L. Peak – Butler Wooten & Peak LLP
Brandon L. Peak, a partner in Butler Wooten & Peak LLP, handles cases all over the
nation and has secured over $680 million in verdicts and settlements for his clients. Brandon has
been involved in some of the largest trucking, wrongful death, product liability, personal injury,
whistleblower, professional negligence, and class action cases in in Georgia history. He is also
actively litigating False Claims Act cases on behalf of the Government against some of the
nation’s largest corporations.
Brandon has consistently been recognized for his skill as a trial lawyer. He was again
recognized as a Georgia Super Lawyer, an honor reserved for only 5% of Georgia
lawyers. Brandon also received the “AV Preeminent — 5.0 out of 5.0” rating by MartindaleHubbell, the leading national legal rating agency and in 2014 was selected as one of the On the
Rise 40 Under 40 Legal Rising Stars 2014.
Brandon received his undergraduate education at The Citadel in Charleston, SC, where he
graduated summa cum laude and first in the School of Business while serving as a Battalion
Commander and member of the Honor Court. Brandon then attended the Walter F. George
School of Law at Mercer University on a full scholarship, graduating magna cum laude and first
in his class. While at Mercer, Brandon was elected by his peers as Chief Justice of the Honor
Council and Articles Editor of the Mercer Law Review. He received the Walker P. Johnson, Jr.
award for ethics and professionalism, as well as numerous other scholastic honors, including the
Faculty Awards for Most Outstanding Senior and Outstanding Legal Writing. Brandon was also
active in the Moot Court Program and was a member of Mercer’s Intrastate Moot Court team.
Following law school, Brandon clerked for the Honorable Robert L. Vining, Jr., a Judge
of the United States District Court for the Northern District of Georgia, and then practiced at
Troutman Sanders, LLP, an international law firm headquartered in Atlanta.
Brandon remains an active member of the Bar. He is a Past President of the Columbus
Bar Association, Chattahoochee Bar Association, and Columbus Trial Lawyers
Association. Brandon has also served for several years on the Executive Committee of the
Georgia Trial Lawyers Association. Brandon is often asked to speak at seminars training other
lawyers on topics related to trial practice and procedure.

Of all the things in his life, Brandon is most proud of his wife Brooke and their four
children. He is very active in his children’s activities and in his community. Brandon is a
member of St. Luke United Methodist Church, where he serves on the Pastor Parrish Relations
Committee and School Board. When not in the office, Brandon can most often be found
coaching youth baseball and basketball teams.
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Irvan A. “Van” Pearlberg – Office of the Attorney General of Georgia
Van Pearlberg is a Deputy Attorney General with the Office of the Attorney General of
Georgia. Mr. Pearlberg serves as the Director of Georgia’s Medicaid Fraud Control Unit.
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Charles E. Peeler – United States Attorney for the Middle District of Georgia
Charles E. “Charlie” Peeler was nominated by President Donald Trump on August 3,
2017 to become United States Attorney for the Middle District of Georgia. Mr. Peeler was
confirmed by the U.S. Senate on November 9, 2017 and took the oath of office from Chief
United States District Court Judge Clay D. Land on November 22, 2017.
“I am honored to have the opportunity to serve as United States Attorney in the Middle
District of Georgia. My objective is to make the Middle District a safer place to live, work and
visit. I look forward to working with the Assistant United States Attorneys and federal, state and
local law enforcement to accomplish this mission.”
As U.S. Attorney, Mr. Peeler is the top-ranking federal law enforcement official in the
Middle District of Georgia, which includes Albany, Athens, Columbus, Macon and Valdosta. He
oversees a staff of 74 employees, including 28 attorneys and 46 non-attorney support personnel.
The office is responsible for prosecuting federal crimes in the district, including crimes related to
terrorism, public corruption, child exploitation, firearms, and narcotics. The office also defends
the United States in civil cases and collects debts owed to the United States.
Mr. Peeler, of Albany, Georgia, received his J.D cum laude in 1999 from The University
of Georgia School of Law and his B.S. in Biochemistry and Molecular Biology in 1995 also
from The University of Georgia.
Prior to serving as United States Attorney, Mr. Peeler built a diverse trial practice. Mr.
Peeler worked in Atlanta for King & Spalding prior to moving to Albany and founding a
litigation boutique firm. Mr. Peeler has argued cases before the 11th Circuit Court of Appeals,
Georgia Court of Appeals and the Georgia Supreme Court. Mr. Peeler has obtained multimillion dollar jury verdicts on behalf of plaintiffs and defense verdicts on behalf of
defendants. Mr. Peeler has tried to verdict business disputes, civil rights matters, criminal
matters, employment matters and intellectual property matters. Mr. Peeler was appointed by
District Court Judges in the Middle District of Georgia to serve on the Local Rules Advisory
Committee and the Planning Committee for the 2016 11th Circuit Judicial Conference. Mr.
Peeler was appointed by Georgia Governors Sonny Perdue and Nathan Deal to serve on the State
Judicial Nominating Commission.
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Ramsey B. Prather – Butler Wooten & Peak LLP
Ramsey represents whistleblowers and plaintiffs in a variety of practice areas, including
False Claims Act litigation, business torts, and personal injury matters.
Before joining Butler Wooten & Peak, Ramsey practiced law for several years in the
healthcare group of King & Spalding LLP, where he represented healthcare entities–such as
hospital systems, skilled nursing facilities, and long term care pharmacies–in False Claims Act
lawsuits, civil litigation proceedings, administrative matters, and government investigations.
Ramsey graduated from Tulane University Law School, magna cum laude, in 2010.
While in law school, Ramsey served as editor-in-chief of the Tulane Law Review and was
elected to the Order of the Coif.
Following law school, Ramsey served as a law clerk to the Honorable William H. Pryor
Jr. on the United States Court of Appeals for the Eleventh Circuit and to the Honorable Lance M.
Africk on the United States District Court for the Eastern District of Louisiana.
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Michael A. Sullivan – Finch McCranie LLP
Michael A. Sullivan is an attorney with more than 25 years of experience who represents
whistleblowers worldwide in qui tam litigation under the False Claims Act and state False
Claims Acts, in the IRS Whistleblower Program, and in the new SEC and CFTC Whistleblower
Programs.
Mr. Sullivan is a former federal prosecutor in the Independent Counsel investigation of
the Department of Housing and Urban Development, including the prosecution of former
Secretary of the Interior James Watt. He has also defended businesses and individuals in white
collar criminal investigations and prosecutions, including financial fraud and tax investigations.
Mr. Sullivan has worked with the False Claims Act since the late 1980s and has both
defended and prosecuted cases under the False Claims Act. He has represented physicians and
other medical professionals, accountants, business executives, financial professionals, and other
persons who seek to expose and stop fraud and other financial violations. He is a frequent
speaker at seminars and conferences on the False Claims Act. At the request of legislators, Mr.
Sullivan assisted in the drafting of the 2007 Georgia State False Medicaid Claims Act, and he
testified in each legislative hearing to explain the Act. He also had a major role in drafting
Georgia's Taxpayer Protection False Claims Act.
Since the beginning of the new IRS Whistleblower Program, Mr. Sullivan has also
represented IRS whistleblowers in submissions totaling billions of dollars. He has also worked
with the IRS Whistleblower Office staff to plan and present programs on pursuing tax
whistleblower claims, such as presentations at the annual IRS Whistleblower Boot Camp in
Washington, D.C. In 2009, he published an interview with IRS Whistleblower Office Director
Stephen A. Whitlock on "Best Practices in Pursuing IRS Whistleblower Claims" in the False
Claims Act & Qui Tam Quarterly Review.
In 2009 and again in 2010, staff members of a U.S. Senate Committee contacted and
consulted Mr. Sullivan to discuss how the new SEC and CFTC Whistleblower Programs under
the Dodd-Frank Wall Street Reform and Consumer Protection Act should operate. He has also
met with the SEC and CFTC Chairmen and senior staff to discuss the proposed rules for SEC
and CFTC Whistleblower claims.
Mr. Sullivan is also the founder of the "Whistleblower Law Symposium" in Atlanta,
which brings together government officials and national practitioners to discuss developments in
pursuing and defending whistleblower cases under the False Claims Act, the IRS Whistleblower
Program, and the new SEC and CFTC Whistleblower Programs. He is also the co-author of a
leading whistleblower blog.
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Todd P. Swanson – United States Attorney’s Office for the Middle District of Georgia
Todd Swanson is an Assistant United States Attorney for the United States Attorney's
Office in Macon, Georgia where he also serves as the Affirmative Civil Enforcement (ACE)
Coordinator. As an AUSA, Todd investigates and prosecutes healthcare, procurement, grant, and
other fraud matters under the False Claims Act and related statutes. Prior to joining the United
States Attorney’s Office, Todd was an Associate at the Atlanta law firm of Chilivis, Cochran,
Larkins, & Bever, LLP, where his practice included both False Claims Act matters and general
business litigation. Todd is a graduate of the University of Georgia School of Law, the College
of Liberal Arts and Sciences from the University of Illinois at Urbana-Champaign, and the
European Union law program from the Université Libre de Bruxelles.

Lee Wallace – The Wallace Law Firm, L.L.C. (Mediator)
Mediator Lee Wallace helps lawyers and their clients settle cases without the time, stress,
expense and uncertainty of trial. Lee graduated first in her class at Vanderbilt University, and
cum laude from Harvard Law School. While at Harvard, Lee had the privilege of studying
mediation under the “Father of Mediation”, Frank E.A. Sander, and learning negotiation from the
author of Getting to Yes, Roger Fisher. Convinced that alternative dispute resolution could,
would and should disrupt the field of litigation, she did her third-year paper on alternative
dispute resolution (ADR) and organized a symposium on alternative dispute resolution.
After law school, Lee clerked on the 11th Circuit, and then began her legal career at a
large law firm, handling defense-side cases. She later moved to a plaintiff’s firm, handling
product liability and personal injury cases. She has handled legal matters in 20 states, including
matters involving personal injury, product liability, medical malpractice, premises liability,
copyright, contracts, and automobile accident cases. For the past 14 years, she has represented
relators in qui tam cases. Now with 31 years of law practice under her belt, Lee mediates cases at
BAY Mediation.
Lee is a past President of the Georgia Association for Women Lawyers. She chaired the
Product Liability Section of the Georgia State Bar. She has edited a book on medical negligence
and published numerous articles on plaintiffs’ personal injury issues. In polling of 24,000
Georgia lawyers, Lee Wallace was named one of the Top 100 Lawyers in Georgia. She has been
named a “Georgia SuperLawyer” every year since the poll began, and has repeatedly been
named one of the top 50 female lawyers and one of the top 10 product liability lawyers in
Georgia. Lee also has been asked to serve on the Blue Ribbon panel that evaluates lawyers for
the SuperLawyer award. Georgia Trend magazine has named Lee Wallace one of Georgia’s
“Legal Elite.”
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours
of continuing legal education activity in the area of trial practice. These trial practice hours are
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of
“approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess
trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at
the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

Follow ICLE
on Social Media
facebook.com/iclega
linkedin.com/company/iclega
twitter.com/iclega

gabar.org/ICLE

