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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.

FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and eﬀ orts of the Chairperson(s) and speakers, this seminar would not have been possible.
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneﬁ cial as well as enjoyable. We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a diﬀerent legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staﬀ
Jeﬀrey R. Davis
Executive Director, State Bar of Georgia
Rebecca A. Hall
Associate Director, ICLE
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Atlanta

9:35

BREAK

1:35

BREAK

9:50

2018 NHTSA FIELD SOBRIETY UPDATE AND
OTHER GOLDEN NUGGETS
Ron Lloyd, Ron Lloyd Enterprises LLC, Panama City,
Florida
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https://www.dropbox.com/sh/6ywlywk8wb2et78/AADjXgMrLfVwXXSXb6CaE
TKHa?dl=0

DRUG RECOGNITION EVALUATION
I.

Introduction

Every day a large percentage of our population lawfully ingests
prescription or over-the-counter medication. These citizens are in danger of
being wrongly arrested and convicted for DUI/DWI even though they are not drug
impaired. Their danger of being wrongly arrested for DUI/DWI is because of so
called “drug recognition experts” (“DRE”). DRE are ordinary police officers who
simply who received some limited amount of training on drugs and their effects
and are being sold to the public as drug “experts”. DREs are not real drug
experts and they, in reality, do not have the training or qualifications to make the
medical conclusions on drug impairment that they do. Just because someone
ingested medication does not automatically equate to being under the influence
of that drug, or worse, impaired by that drug.
Throughout history there have been drug experts, some have been based
in science, while others have not. False experts with catchy names also made
their mark on history, e.g. wizards and the medicine man. The historical lessen
to be learned is that having a catchy title or flashy costume does not really mean
the person is an expert—even if they or a government bureaucracy says so. It is
within this framework of looking at things as they really are, instead of what they
say they are, that we turn our focus on the police “drug recognition expert,” the
“DRE”
Mere contemplation of the phrase “drug recognition expert” brings to mind
the following questions that must be studied to determine the truth. Why was the
DRE created? What is a DRE? For what purpose or need? By whom? Is DRE
really an expert or is the name to market, sell or mask a non-expert witness with
a false cloak of credibility?
II.

Why was the DRE Created?

The DRE program was created to help overcome a credibility problem
officers have with juries to obtain convictions in cases where suspects do not
perform well on standardized balance and coordination exercises, but their
breath alcohol test concentrations are below the legal per se limit. In the mindset
of most police officers is the following question: If it wasn’t alcohol that caused
the loss of normal mental and/or physical faculties, then what drug is causing it?
The possibility of poor balance and coordination are excluded. It’s absolute blind
faith in field sobriety testing. The focus becomes medication/drugs consumed.
In this regard, it is must be acknowledged in the DRE student manual that, like
other police tools (SFSTs), “[t]he drug influence evaluation isn’t an exact
science,”1 and that “DREs are not infallible, and neither are laboratories.”2

It is this credibility problem that caused the program creators to include the
word “expert” in the officer’s title “drug recognition expert” even though they are
only evaluators. Despite this self-proclamation, the DRE student manual
correctly acknowledges that it is the court—and the court alone—who will decide
whether the witness is actually an expert under evidence rule 702.3 Regrettably,
some courts have abdicated their qualification role and have simply acquiesced
to NHTSA’s expert self-proclamation. Defense practitioners need to be prepared
to file a motion precluding the state and their witnesses from calling DREs
experts, but rather calling them evaluators, or examiners. 4
III.

The Genesis of the DRE

The Drug Recognition Evaluation (DRE) program was created by two Los
Angeles Police Department Sergeants after concluding that medical doctors
“typically receive little or no training in the recognition of specific signs of drug
impairment, particularly at street level doses; therefore, they often were unable or
reluctant to offer a judgment about a suspect’s condition.”5 Further, DRE
program was created to overcome the limitations of blood and urine testing
“because it isn’t possible to relate concentration to ‘impairment’ with any degree
of reliability.”6 Blood and urine testing can only prove the presence of a drug, but
neither can provide a quantified level that proves actual drug influence and
impairment. Further, there is no standardized quantified level of any drug, except
for alcohol, that has been scientifically determined to cause impairment in all
individuals.
To the police, the DRE program bridges the gap when they could not
provide a reasonable and articulate suspicion that a person was under the
influence of drugs where the subject passed a breath test. In a way, the DRE
program is a cover up for the lack of reliability of the standardized field sobriety
tests (SFSTS). On one hand, the officer relied on the SFSTS and believed
impairment was observed, but then the breath test eliminated alcohol as the
cause. Accordingly, two equally probable possibilities arise: SFSTS are not
scientifically reliable or valid as an indicator of intoxication, versus the person is
impaired on something other than alcohol. The DRE program focuses solely on
the second possibility and ignores the commonsense realities and shortcomings
of SFSTS. In doing so, the DRE program blinds itself to the unreliability and
unfairness associated with the SFSTS.
Many defense lawyers, prosecutors, judges and jurors, erroneously accept
the purported observations and the canned impaired statements of a DRE.
Defense lawyers who represent allegedly drug impaired defendants must be
prepared to challenge these purported “expert” witnesses so that prosecutors,
judges—and most importantly, jurors—understand both the limitations and
falsities of DRE evidence. This article cites, evaluates and analyzes the DRE
manual by giving a brief overview directly out of the manual of the 12 step drug
influence evaluation process; the seven categories of drugs involved, how these

drugs affect and react with the human body; teaching notes to assist those in
assessing whether the drug influence evaluation was conducted properly; and,
what evidential weight, if any, the DRE evaluation should be given.
IV.

What it takes to become a DRE

Before an officer can be a DRE, the officer must be certified to administer
SFST and attend a 2 day DRE preliminary training course. At this course,
officers are instructed how to administer a vital signs examination, i.e. checking
blood pressure, pulse rate and temperature. The course also covers SFST
administration, provides an overview of DRE procedures, and the effects of the
drugs.
Having completed the preliminary course, the officer is eligible to take the
actual 7 day DRE course. The course covers the seven categories of drugs and
the 12 step DRE procedures contained in the student manual. At the conclusion
of the DRE School and 12 completed DRE evaluations, a written examination is
given, where a minimum passing score of 80% required to receive a DRE
certificate. Interestingly, the program allows the certified officer to apply his new
training with an accepted 20% margin of error, yet suspects must perform at a
level that allows almost no margin of error. Any error by a suspect will be
accepted as impairment caused by drugs/alcohol.
DREs are required to maintain a rolling log of every evaluation conducted,
which also includes the toxicology results.7 The log is critical to both establishing
the DRE's being recognized as an expert in court, and for documenting DRE
experience required for recertification. DRE are further required to maintain an
updated resume which lists all training, readings which the DRE relies upon to
base an opinion, formal education, any publications, and other relevant
experiences. Of course, the main purpose of the resume is to enhance the
credibility and consistency of DREs when testifying in court.8
Lastly, all DREs must biannually attend a minimum of eight hours of
continuing education training in order to maintain certification. They must also
conduct at least four drug influence evaluations within the two year period, with at
least one evaluation directly supervised by a DRE instructor.
V.

Overview of Drug Recognition Expert Procedures

In order for a DRE to reach an opinion that the individual is under the
influence of a specific category of drugs, a 12 step chronological systematic and
standardized process must be performed. The program instructs the DRE to
never voice a conclusion based on any one element until the entire evaluation is
completed. The 12 steps are:
1.

the breath alcohol test

2.
3.
4.
5.

interview of the arresting officer
preliminary examination and first pulse
eye examinations
divided attention tests:
a.
rhomberg balance
b.
walk and turn
c.
one leg stand – once on each leg
d.
finger to nose
6.
vital signs, and second pulse
7.
darkroom examinations of pupil size, and nasal and oral cavities
examination
8.
muscle tone
9.
examination of injection sites, and third pulse
10.
statements, interrogation and other observations
11.
opinion of evaluator
12.
toxicology examination
A more detailed description of each step is discussed below:
1.

The Breath Alcohol Test

A breath test is conducted to determine whether alcohol is a contributing
factor to the observed impairment. If alcohol is a contributing factor, the breath
test determines whether the concentration of alcohol is sufficient enough to be
the sole cause of the impairment. If the BAC score is above the legal limit,
generally speaking, a DRE is not required because there is enough intoxication
evidence to prosecute. If the BAC score is below the legal limit, a DRE is
requested to conduct an evaluation to see if drugs are the cause of the
impairment.
Practice Pointer: From a defense perspective, your client’s cooperation
should be noted that he/she cooperated fully because he/she had nothing to
hide, i.e. no guilty mind. It is not uncommon for an inexperienced DRE officer to
provide the breath test passing suspect with a Notice of Suspension/Temporary
Driving Permit (DIC-25) despite the fact that there is no administrative license
suspension for passing a breath test, even if the second specimen results are
positive for the presence of drugs and/or alcohol.
From a jury argument perspective, if an officer really had a belief that a
person is impaired on drugs, only a blood specimen should have been
requested. A blood test result has the greatest potential of producing some
evidence to determine at the same time the blood alcohol concentration amount
and whether a drug is present in a person’s blood stream, although a blood
sample still cannot answer the question of drug impairment.

A major problem with DWI/DUI enforcement is that poor balance is
wrongly perceived as evidence of alcohol/drug impairment. The biggest fallacy
among persons suspected of being impaired is that if the pass the breath test,
they will be free to be on their way. That belief quickly dissipates when officers
continue to investigate and use the DRE process as an excuse for their previous
miscues. As the DRE manual readily acknowledges, “It is always possible that a
person suspected of being under the influence of drugs other than alcohol may
actually have consumed only alcohol.”9
2.

Interview of Arresting Officer

If the arresting officer is not a DRE, then the arresting officer is to request
a DRE officer. The arresting officer is to share his observations of the suspect,
any admissions or statements by the suspect, the circumstances of the arrest,
and any drugs found in suspect’s possession, etc. “A few minutes spent in a
careful discussion with the arresting officer can alert the drug recognition expert
to the most promising areas of investigation to be explored with the suspect.”10
3.

Preliminary Examination and First Pulse

The purpose of this step is to determine that it is in fact a drug—not an
injury or medical condition—that is causing the observed impairment. This is the
most crucial step in order to distinguish between drug induced impairment versus
medical problems mimicking drug impairment. Determining whether medical
conditions are the cause of impairment is critical, because there are many
medical conditions, such as stroke, head trauma, shock, conjunctivitis, epilepsy,
multiple sclerosis, diabetes, and others that produce effects that mimic drug
impairment. 11 “Some other medical conditions that may cause signs and
symptoms similar to drug impairment include: carbon monoxide poisoning,
seizures, endocrine disorders, neurological conditions, psychiatric conditions,
and infections. There are also normal conditions which can affect vital signs,
e.g., exercise, excitement, fear, anxiety and depression.”12
DREs are to make general observations and note the suspect’s face
appearing flush, pale or perspiring, and breathing patterns. DRE also looks for
ptosis, which medically means droopy eyelids. The manner in which the suspect
speaks could also provide some evidence of the possible presence of certain
types of drugs.
If a medical or injury problem is determined, the DRE should not proceed
with the DRE evaluation, but obtain medical attention for the suspect. Once
medical and injury problems are ruled out, the DRE then assesses the suspect’s
appearance and behavior for possible drug influence and takes the first pulse
measurement. “The pulse rate can also be affected by anxiety, and it is common
for an arrestee to experience anxiety while being examined by a police officer.”
The pulse rate is measured three times, at the beginning, the middle and the end

of the investigation to allow the suspect’s anxiety to “settle down” before the last
measurement. 13
Practice Pointer: Medical doctors agree that no DRE, without formal
medical or pharmaceutical training, is actually qualified enough to make this type
of determination. Further, not all suspects in an intimidating police environment
will settle down. The stress and anxiety of an arrest can, and most likely will,
cause a suspect’s pulse rate, blood pressure, and temperature to rise or fall
outside their normal levels.
Keep in mind, there is generally a valid documented medical condition as
the reason for taking the prescription medication, or over-the-counter medication.
Officers usually gloss over the medical questions and fail to ask the appropriate
in-depth questions that would provide the answers demonstrating the subject is
not a candidate for proceeding forward with SFSTs or the DRE examination. The
laundry list of medical conditions that mimic drug impairment is wide and should
be thoroughly examined by the defense practitioner to determine if your client is
even a candidate for DRE. Lastly, only 1 ½ pages of the DRE manual cover
normal medical conditions that can mimic drug impairment. How in the world can
that be sufficient training to allow a DRE to distinguish between medical and drug
impairment?
4.

Eye examinations: HGN, VGN, Lack of Convergence

The DRE performs three separate eye movement examinations:
(1) horizontal gaze nystagmus (HGN);
(2) vertical gaze nystagmus (VGN); and,
(3) to look for lack of eye convergence.
The HGN and VGN are performed in the same manner as set forth in the
National Highway Traffic Safety Administration (NHTSA) Standardized Field
Sobriety Testing Student Manual (SFSTS).
To check for lack of convergence, the DRE holds the stimulus out 12-15
inches from the suspect’s face. The stimulus is then moved in a circle in front of
the suspect’s eyes, to verify that the suspect is tracking the stimulus. The tip of
the stimulus is then slowly pushed on the bridge of the suspect’s nose for
approximately one second to observe the eyes. The stimulus is then removed
from the suspect’s face. If one eye drifts away to the side instead of converging
(or crossing) toward the bridge of the nose, lack of convergence is considered to
be present. DREs are taught that the inability to converge (or cross) the eyes
can be an indicator of possible presence of certain categories of drugs such as

CNS Depressants, Inhalants, PCP, and Cannabis, however, “[i]t should be noted
that there are many individuals whose eyes are unable to converge normally.”14
Practice Pointer: “Keep in mind that neither nystagmus nor any other
elements of the drug recognition examination are intended to substitute for
chemical testing.”15 Here, file a pre-trial motion to suppress the state and their
witnesses from correlating any HGN/VGN, or angle of onset, results to a blood
alcohol concentration or a high dosage of drugs. 16
5.

Divided Attention Testing

This step repeats the roadside balance and coordination exercises
performed before the arrest. These exercises are now repeated in a controlled
environment as a part of the DRE evaluation.
The DRE administers tests in the following order: Rhomberg Balance,
Walk and Turn, One-Leg Stand (once on the left leg, and once on the right leg),
and Finger-to-Nose.
Practice Pointer: It is interesting that these “field tests” are now
performed in a “controlled environment” to prevent outside sources from causing
something less than normal on these balance and coordination exercises.
6.

Vital Signs Examination

The DRE checks the suspect’s blood pressure; temperature and pulse
rate. This is the second time pulse rate is checked. Certain categories of drugs
will elevate, depress or have no effect on vital signs.
Pulse rate is checked for 30 seconds, with the number of pulse surges felt
multiplied by two, which equals the pulse rate for one minute. Blood pressure is
checked with a sphygmomanometer and a stethoscope.
Practice Pointer: There are also normal conditions which can affect
vital signs such as: exercise, excitement, fear, anxiety and depression.17 Just
about everyone arrested will experience excitement, fear and anxiety going
through the process. Some people who exercise regularly have normally lower
pulse rates, whereas people who do not exercise much at all have normally
higher pulse rates. Vitals signs, like cholesterol, can also be dictated by
genetics.
7.

Darkroom Examination

The dark room examination is to check the pupils, nasal and mouth
cavities. Pupils are checked to see any dilation or constriction of the pupil. The

DRE uses a pupillometer card with different size dots measured in millimeters,
which is placed next to the suspect’s eyes to estimate size of pupil.
A. Estimation of pupil size in room light: The DRE has the suspect stare
at an object other than a light source. The DRE then places the
pupillometer up to each eye to get an estimation of each pupil size.
After checking both eyes, the lights are turned off and the DRE is to
wait 90 seconds to allow the DRE and suspects eyes to adapt to the
dark. Then the DRE proceeds to the next phase. DREs are trained
that average is approximately 4.0 mm with an average range from 2.5
mm to 5.0 mm.
B. Estimation of pupil size under near total-darkness: The DRE is to
cover the tip of a pen light completely so that only the red glow
emerges through the skin of the finger and no white light shines out.
The pen light is moved up to the face so that the pupillometer is used
to estimate the size of the pupils. The left eye is always to be checked
first, then the right eye.
DREs are trained that average is
approximately 6.5 mm with an average of normal pupil sizes ranging
from 5.0 mm to 8.5 mm
C. Estimation of pupil size under direct light: The pen light is the
uncovered and shined directly in the suspect’s eyes for 15 seconds
where the beam of light fills up the entire eye socket. The pupillomter
is to be held alongside each eye to estimate the size. DREs are trained
that average is approximately 3.0 mm with an average range of normal
pupil sizes ranging from 2.0 mm to 4.5 mm
D. Reaction to light: The DRE manual states that if a person is not under
the influence of any drug, his or her pupils should constrict within one
second when the pen lights beam strikes the eye directly.
After the pupils are examined, the suspect’s nostrils are examined by
shining a light directly into the nostrils looking for traces of drugs, redness,
scarring or abrasions that might indicate repeated “snorting” of certain drugs.
The mouth is then examined to look for unusual coloring such as green or
reddish coloring; residual quantities of drugs; and any evidence of ingestion.
Practice Pointer: The old DRE student manual states the normal range
of pupil size was 3.0 to 6.5 mm, however, “there are various studies that have
used normal subjects which suggest that the DEC program range of pupil sizes
of 3.0 to 6.5 mm maybe too narrow. Loewenfeld and Lowenstein found many
subjects had pupil sizes in near-total darkness significantly greater than 6.5 mm.
Birren et al. also reported mean pupil sizes greater than 6.5 mm in dark room
conditions following 90 seconds of dark adaptation. Using infrared pupillometry,
Borgmann measured the pupil diameter in darkness and found mean values for
the pupil size to be greater than 6.5 mm. Loewenfeld, in a study of more than
1,200 subjects, replicated earlier work, and further reported a mean pupil size

value larger than 6.5-mm in darkness.” 18 This study, and many others, caused
the DEC to amend their pupil size range in 2006.
This is a study that is of great importance to show that how unreliable the
information that DREs are relying on to render an “expert” opinion. This study
undermines this step, and can be used to undermine the whole DRE 12 step
process.
“BEAR IN MIND that there is a great deal of difference among individual
human beings and their individual reactions to drugs. The chart lists what we
can expect to find when we examine suspects. But no one can guarantee that
we will always find precisely these responses.”19 Other than drugs, there are
other reasons that pupils will enlarge such as in response to darkness, fear and
excitement. Pupils also constrict in response to bright light.
8.

Muscle Tone

A DRE checks the muscle tone by firmly grasping the left upper arm and
slowly moving down. The muscle will either appear flaccid, normal or rigid. The
right arm is checked in the same manner.
Practice Pointer: Muscle appearing either flaccid, normal or rigid
describes 100% of the non-impaired population. None of these descriptions are
indicative of impairment. Rigidity can be caused by the stress, excitement and
anxiety of being arrested, examined and prodded by a police officer.
9.

Injection Sites Examinations

A DRE will look for injection sites by running their fingers along the neck,
forearms, wrists, etc. The suspect’s pulse is checked for the third time.
Practice Pointer: It is important to note that the injection site is only an
indication of recent drug use, not drug influence. This statement is also
universally true of admissions of recent drug consumption.
10.

Suspects Statements, Interview

The DRE should have at least an articulable reasonable suspicion about
the category, or categories, of drugs that may be present. The DRE then
proceeds “in full conformance with the suspect’s Constitutional rights, to attempt
to interview the suspect concerning the drug or drugs involved.”20 The DRE
manual also notes that “[t]he DRE should be aware that often times during the
evaluation process, suspects may make numerous spontaneous incriminating
statements. These statements should be documented. DREs should check to
make sure that the suspect has been appropriately advised of their rights.”21

Practice Pointer: The tenth step is the most rampant area of abuse
requiring suppression of evidence obtained through the drug influence evaluation
process – post arrest questioning of a suspect without being provided Miranda 22
warnings. In Georgia, a suspect is not under arrest the majority of the time when
a DRE is being conducted. In fact, the suspect had to be legally under arrest for
DWI/DUI before he/she could be lawfully requested to submit a breath specimen.
Because passing the breath test is the first step in the DRE evaluation, any postarrest questioning of the suspect requires Miranda warnings prior to and are to
be audio and video recorded per TEX.CODE CRIM.PROC. 38.22. Any and all
evidence obtained in violation is to be excluded as evidence under TEX.CODE
CRIM.PROC. 38.23.
11.

Opinion

The DRE then forms an opinion as to drug influence, and the category(s)
of drug(s) causing the impairment based upon the totality of the evaluation.
Practice Pointer: Keep in mind that the Drug Recognition Expert PreSchool Student Manual reminds officers: “It is also very important that your
opinions refer to drug categories, and not to specific drugs.” …. “Do not go
beyond the bounds of your expertise.”23 Look for officers that state the specific
drug causing impairment in their report based upon a suspect’s admission. This
is a clear sign that the officer is relying almost solely on the suspect’s
statement—rather than their purported observations—as the basis for their
conclusion.
12.

Toxicology: Specimen and Subsequent Analysis

During this step, the DRE obtains a urine and/or blood specimen from the
suspect, which is then analyzed for the presence of certain drugs by a
toxicological laboratory. In a drug influence case, the laboratory's role is usually
not to determine if the individual was impaired, but is to determine use of a
specific substance. “Fundamentally, then, toxicology’s role in this [DRE] program
is corroborative.”24
Practice Pointer: In Georgia, a suspect is not required, nor are there
any administrative license revocation consequences to refuse to provide a
second specimen if the suspect already provided one specimen that an officer
requested. This is a ripe area for suppression of the chemical test (or chemical
test “refusal”) due to lack of warnings provided to the suspect who did not know
he/she was not obligated to provide a second specimen because he/she is still
operating under the previously provided implied consent consequences of
refusing to provide a specimen with no instruction that implied consent is no
longer applicable.

Another area in suppressing the chemical test is due to lack of relevance
and scientific reliability. First, there is no per se level of drugs that has been
determined to be illegal. Thus, the presence of drugs in blood or urine is not
illegal, nor does presence provide proof of impairment. “When a drug is
metabolized in a non-linear fashion, it is generally not possible to extrapolate
backwards from some known drug concentration to some earlier time and
concentration. This is true for the majority of drugs, including cocaine,
methamphetamine or THC.”25
VI.

The 7 Drug Categories

The DRE program divided the “primary drugs of abuse” into seven
categories. Each drug category is based on a pattern of known signs and
symptoms that each drug in a category will produce. A "sign" is observable.
Signs can include bloodshot glassy eyes, body tremors, horizontal gaze
nystagmus, high or low pulse rate, poor coordination, poor mental retention, etc.
A "symptom" is what is experienced by the suspect, but it may not always be
observed. Examples of unseen symptoms include high or low pulse, body
temperature, high or low blood pressure, etc. Subjective symptoms can be
observed such as hallucinations.
The idea behind the seven categories is that the “overall pattern of effects”
within each drug category is the same. The effects vary from drug to drug, but
the overall pattern of effects is similar within the drug category.
The seven DRE drug categories are:
(1)
(2)
(3)
(4)
(5)
(6)
(7)

Central Nervous System (CNS) Depressants (includes alcohol);
Inhalants;
Dissociative anesthetics (formerly PCP);
Cannabis;
CNS Stimulants;
Hallucinogens; and
Narcotic Analgesics.

This Drug Symptom Matrix chart out of the DRE Student Manual includes
a summary of the signs and symptoms expected to be seen for each drug
classification.

VII.

Drug Combinations are referred to as Poly Drug Use: Four Concepts

The DRE training teaches that poly-drug use means that the drug user is
using more than one category of drugs. When this happens, what typically
occurs is that a mixture of signs and symptoms is displayed, such as dilated
pupils with depressed vitals is an example poly-drug use. This is the fall back
position for DREs for explaining why they may not be seeing the signs and
symptoms they would expect to see based upon one certain drug category.
DREs use four concepts to interpret poly-drug signs and symptoms: additive,
antagonistic, overlapping, and null.
Additive effects occur when a combination of drugs produce a total effect
that is equal to the sum of the individual effects. For example, CNS stimulants
and cannabis independently elevate pulse rate. Taken together, the person’s
pulse will be elevated, greater than either drug would separately. Each drug is
reinforcing the effect of the other.
Antagonistic effects occur when the effect of one drug is lessened due to
the presence of another drug. Cocaine dilates the pupils, while heroin constricts
them. When taken together, the user's pupils may be dilated, may be constricted,
or may be within the purported normal range (3.0 mm to 6.5 mm diameter). The
effects displayed are dependent on the dose of each of the drugs, the user's
tolerance to each of the drugs, and the point in time that the user is evaluated by
the DRE.
An overlapping effect refers to the case in which one of the drugs
produces the effect, but the other drug is neither additive, nor antagonistic to it.
As an example, alcohol produces horizontal gaze nystagmus. If alcohol is taken
with cocaine, a drug that does not cause horizontal gaze nystagmus, the user will
display nystagmus due to the alcohol.
Null effect refers to a combination of drugs in which neither of the drugs
used produces the effect.
Practice Pointer: The DRE manual does not specifically refer to a
“synergistic effect.” A synergistic effect occurs when a combination of drugs
produce a total effect that is greater than the sum of the individual effects. This
synergistic effect is one that DREs commonly try to opine when there is multiple
drug use, or alcohol combined with medication. Use the DRE Student Manual to
impeach the DRE when such an opinion is expressed because it is not
specifically referred to in the manual.
VIII.

Scientific Challenges to the Admissibility of DRE Evidence

DREs simply do not possess the scientific or technical training and
knowledge required to demonstrate that the DRE program is relevant and reliable
in order to be admissible as an “expert” opinion under rule of evidence 702. Few
states, like Georgia, have case law or statutes that concerning the admissibility of
DRE evidence.
Case Law from Other States
On March 5, 2012, a circuit court judge in the State of Maryland v.
Brightman, et al., held an extensive hearing into the admissibility of DRE under
the Frye standard. The court heard from 6 witnesses for the state, and 3 experts
from the defense, Dr. Francis Gengo, Dr. Neal Adams, and Dr. Jeffrey Janofsky.
After hearing the testimony of these witnesses over the course of 10 days, the
court made the following findings of fact:
The DRE Protocol fails to produce an accurate and reliable
determination of whether a suspect is impaired by drugs and by
what specific drug he is impaired.
The DRE training police officers receive does not enable DRE’s to
accurately observe the signs and symptoms of drug impairment,
therefore, police officers are not able to reach accurate and reliable
conclusions regarding what drug may be causing impairment.
Dr. Janofsky testified in the hearing that the Heishman, Shinar and
Shectman studies conclusively show that the DRE, when tested and looked at
appropriately, is not an accurate predictor of the presence of drugs and the four
studies conclusively show that police officer’s prediction are either no better than
chance or may be slightly better than chance or worse than chance.
The court’s order is attached and it is a must read for further educating
yourself on the unreliability and inaccuracy of the DRE Protocol and Program.
Other states have also come to similar legal conclusions. In State v.
Klawitter, 518 N.W.2d 577 (Minn. 1994) a Minnesota court found that DRE is not
scientific and DREs should not be called experts. A Florida court, in Williams v.
State, 710 So. 2d 24 (Fla. Dist. Ct. App. 3d Dist. 1998), also found that DRE
evidence was not scientific. An Oregon court of appeals, in State v. Sampson,
167 Or App 489 (2000), barred the state from referring to the DRE officer as an
expert, reasoning that to do so "would be a comment on the evidence and would
lend undue weight to one person's testimony and credibility.” DRE was
admissible, but state must make a foundational showing "that the officer who
administered the test was properly qualified, the test was administered properly,
and the test results were recorded accurately." Later, that same court in Oregon
v. Aman, 194 Or. App. 463 (2004) noted that while it previously ruled the 12- step
DRE protocol is “valid scientific evidence” the court cautioned that “without the

corroborating evidence of the urinalysis called for in the twelfth step, the DRE
protocol cannot be considered complete.” Id. at 247. The Court ruled that “an
incompletely administered DRE protocol is not, itself, admissible as scientific
evidence.” Id. at 249. Lastly, In State v. Baity, 140 Wash.2d 1, 991 P.2d 1151, a
DRE opinion of category of drug believed to be impaired under is admissible only
in situations where all 12-steps of the DRE protocol have been undertaken.
IX.

Summary

DREs simply do not possess the scientific or technical training and
knowledge required to demonstrate that the DRE program is relevant and reliable
in order to be admissible as an “expert” opinion under rule of evidence 702. Most
states, like Georgia, do not have any case law or statutes that specifically allow
DRE evidence to be admitted. The states that have accepted DRE have done so
with limitations, and the government is required to show that all required 12 steps
were properly performed in order to be admitted. If not all 12 steps are
performed, then DRE is not admissible.26
Drug Evaluation and Classification Training. “The Drug Recognition Expert School,” Student Manual,
2002 Edition, P. IV-22.
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An officer found this driver had 6/6 clues after qualifying him as
an acceptable candidate for HGN
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February 2018 NHTSA SFST Manuals
Current Manuals
2018 Participant Manual

2018 Instructor Manual

3

3

4/12/2019

Medical Questions (New)
• Physical conditions
• Physician’s care
• Medical issues
• Medications
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Medical Conditions may Mimic Alcohol or Drug Impairment
New to the 2018 SFST Manual
Now in Phase II – Personal Contact

5
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Formerly ONLY in the NHTSA ARIDE Manual
NOW Added to the 2018 SFST Manuals
(Intro to Drugged Driving Section)

6
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Description of each Medical Condition NOT added to 2018 SFST
Manual – Still need to get that from 2018 ARIDE Manual
Below is from the 2018 ARIDE Manual
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Also added to the 2018 SFST Participant Manual
(Intro to Drugged Driving Section)
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The Validation Applies ONLY when:

9
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The Validation Applies ONLY WHEN...
Is in the 2018
SFST Student & Instructor Manuals
• Once in the Student Manual - Session 8 Page 17 of 95
(Just prior to the HGN administrative procedures)
• 5 times in the Instructor Manual (All in Session 8 on
pages):
1.

17 of 95 (Just prior to the HGN admin procedures)

2.

37 of 95 (In the body of the HGN admin procedures)

3.

56 of 95 (At the end of HGN admin procedures)

4.

70 of 95 (At the end of WAT admin procedures)

5.

79 of 95 (At the end of OLS admin procedures)
10
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Higher Accuracy Percentages Remain in
2018 NHTSA SFST Manuals
Original Research

San Diego Study 1998

• HGN was 77% accurate

• HGN was 88% accurate

• WAT was 68% accurate

• WAT was 79% accurate

• OLS was 65% accurate

• OLS was 83% accurate
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Horizontal Gaze Nystagmus (HGN)
• Involuntary jerking of eyes, occurring as eyes gaze to
side
• Presence may also indicate other drug categories
1. Depressants
2. Inhalants &
3. Dissociative
Anesthetics
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Ask about Eye and General Health Questions
Prior to HGN
This Remained in the 2018 SFST Manuals
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HGN Administrative Procedures
1. Check for eyeglasses
2. Verbal instructions
3. Position stimulus (12-15 inches and
slightly above eye level)
4. Check for Equal Pupil Size and Resting
Nystagmus
5. Check for Equal Tracking

14
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HGN Administrative Procedures
6. Lack of Smooth Pursuit
7. Distinct and Sustained Nystagmus at
Maximum Deviation
8. Onset of Nystagmus Prior to 45 Degrees
9. Total the clues
10. Check for Vertical Nystagmus
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HGN Administrative Procedures - Step 1
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Recent HGN Case
(Eyeglasses on)

17
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Walsh Synopsis and Holding
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Walsh v. State
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Equal Tracking – Step 5

This is NEW

Below is from the 2018 Instructor Manual

20

20

4/12/2019

Clue Number 1 – Step 6
Lack of Smooth Pursuit
(No changes to procedure but emphasis added to SFST Instructor Manual)
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Stimulus MUST BE Moved in a
“Smooth, continuous manner without stopping”
2015 & 2018 SFST Instructor Manual

22

22

4/12/2019

Robustness of HGN References
have been Removed from the 2018 SFST Manual…
Wonder Why???
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Table 13 (Elevation of Stimulus)
• 4 inches above eye level = 61.1% FP
(2 inches too high)
(22 of 36)
• 0 inches above eye level = 52.7% FP
(2 inches too low – At eye level)
(19 of 36)
• 2 inches above eye level = 36.1% FP
(Standard Elevation)
(13 of 36)
NOTE: FP when 4 or more clues present
and BAC below .080 Grams
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NOTE: This is NOT slightly above eye level!
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Sometimes you have to Improvise…
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Walk and Turn
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Walk & Turn - Test Conditions

This paragraph was
added to the 2018
SFST Manuals
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Additional Test Conditions from the
2013, 2015 & 2018 SFST Instructor Manual
for Walk & Turn
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Added to 2013, 2015 & 2018
SFST Instructor Manual
for Improper Turn Validated Clue on
Walk & Turn

30
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Additional Test Conditions from the
2013, 2015 & 2018 SFST Instructor
Manual
for One Leg Stand

31
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Clarification added to 2018 SFST Instructor Manual
for One Leg Stand Administrative Procedures

Added to the 2018
SFST Inst. Manual
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Finger to Nose and Modified Romberg
Balance Tests can be taught during NHTSA
SFST Course (Per Instructor Manual)
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Reddening of the Conjunctiva
Removed from ARIDE & DRE as
Indicator for Cannabis
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Questions?
Ron Lloyd
404.822.4003
duiinv@bellsouth.net

35

35

4/12/2019

Disclaimer
This presentation was designed as a general overview of some
of the main revisions to the 2018 NHTSA SFST curriculum.
However, it does not cover all revisions to every session of the
manual, as that would not be practical in the limited time
allotted for this presentation. Furthermore, excerpts from the
NHTSA SFST, ARIDE and DRE curriculums were used in this
presentation.
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An important caveat
This assessment on an individual Intoxilyzer 9000 was done under
circumstances of complete access to the device, but with limited time
constraints. Simply put, we did not have the time necessary to run exhaustive
testing on the 9000 to generate the raw data necessary to ensure a proper
statistical analysis. Over a ten-hour period, we were able to run about 60
individual tests on the 9000, and inspect its interior and component parts. We
need further access to these devices to draw meaningful conclusions.
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test instruments, and all government agencies that operate and control them,
to make these devices, used in criminal proceedings as evidentiary collection
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openness and trust towards the numerical BrAC results generated.
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Introduction
The opportunity to conduct an independent analysis and performance review of a new breath
alcohol testing device is rare, particularly the higher-end, evidentiary-level units. Access to these
technologies is stringently controlled by both their manufacturers and the police and government
agencies that control them. Additionally, state agencies are often reluctant to publish the results
of their official assessments and analysis of the devices1.
When given the opportunity to perform such a review on a new Intoxilyzer 9000, I designed a
series of experiments to quickly analyze the overall performance of the device. I attended the
device’s location with a colleague to determine its suitability and reliability in a number of key
areas, including:
• Overall design and ease of use
• Accuracy in determining in vitro2 BrAC3 levels using a simulator
• The ability of the device to determine the presence of Fresh Mouth Alcohol using a
Residual Alcohol Detection System (RADS) or the so-called “slope detector”
• Reliability in reporting BrAC readings that are highly specific to ethanol
• The effect of Radio Frequency Interference on the device
This article will provide a general overview of the
operational characteristics of the Intoxilyzer 9000. We will
assess the apparent accuracy of the device using simulator
readings, and examine the ability of the device to “flag”
false positive reading caused by fresh mouth alcohol
contamination. We will also examine the unit’s specificity
towards ethanol detection and its ability to identify the
presence of various interferent chemicals. Finally, we will
assess the capacity of the device to detect Radio
Frequency Interference (RFI), and what, if any, effects on a
breath alcohol reading are created by RFI.
Figure 1 - The Intoxilyzer Model 9000 and
optional USB keyboard
1

Regarding the Intoxilyzer 9000, only the Georgia Bureau of Investigation - Division of Forensic Sciences has
publically released their sanctioned assessment on the device. You may wish to run the search parameters “Georgia
replaces Intoxilyzer 5000” or “Georgia Intoxilyzer 9000” into your favorite search engine… Other agencies have
performed reviews and assessments on the Intoxilyzer 9000, some even going so far as to destroy their own raw
data rather than allowing the information into the public domain (the Colorado Department of Public Health and
Environment).
2
A Latin term used in medical and scientific literature, in vitro means “in the glass” and refers to biochemical testing
done outside the normal biological setting, as in a test tube, or otherwise artificially in a lab setting. Using a Simulator
to artificially recreate a biological Breath Alcohol Concentration (BrAC) is considered an in vitro test.
3
I will use the term BrAC to denote a Breath Alcohol Concentration, and BAC to refer to a Blood Alcohol
Concentration.

© 2017 Counterpoint Journal – A publication of Industrial Training & Design Ltd.

All rights reserved.

5

The Intoxilyzer® 9000 – An Overview
Reference materials:
Counterpoint Article:
The New Intoxilyzer 9000
The Intoxilyzer 9000 & the Unknown

Author :
Mark Thiessen
Jan Semenoff

Reference:
Volume 1, Issue 1
Volume 1, Issue 3

The Intoxilyzer 9000 uses a Windows™ Mobile platform touchscreen interface for operator input,
and control of the breath test sequence. Additionally, the unit we had access to offered a generic
computer USB keyboard. Our unit also had an external laser printer that provided a printout of
breath test results. Both the external keyboard and printer are optional – the unit can be
operated without them using the onscreen touch keyboard, and an optional internal printer.
The 9000 can also incorporate an optional barcode reader or magnetic swipe scanner to allow
automatic input of both operator certification and test-subject driver’s license information. The
9000 also can run portably on external battery power using a DC adapter (12V DC @ 8 Amps).
Upon initiating the testing process, the operator is prompted to enter information: Name of test
subject and operator, driver’s license number, occurrence number, etc. The entered options are
user configured. The unit then performs an internal diagnostic check, and begins the largely
automated breath test sequence.

Internal diagnostic check

Figure 2 - When the 9000 is powered up, it performs an internal
diagnostic test.

I have no information on what specific
internal measurements are taken and
standards compared to in order to
determine the pass or fail parameters of
this diagnostic, nor do I know what factors
are necessary for the diagnostic to either
“pass” or “fail”. As such, I cannot comment
on the overall reliability of the Internal
Diagnostic Check algorithm. It was
established that the internal diagnostic
checks on both the 5000, and to a lesser
extent, the 8000 could be compromised by
disconnecting various internal components
and circuitry, and still generate a
“DIAGNOSTIC PASS” message.
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Air blanks
Similarly, the Air Blanks performed at the
beginning and throughout the breath test
sequence may well be “floating Zero” air
blanks.
See Counterpoint Volume 2, Issue 1, Article
6, “Best Practice in Breath Alcohol Testing,
Part 1 – Environmental Conditions” for a
discussion on the implementation of
“floating zero” air blanks in a breath test.
Figure 3 - When a test is initiated, the 9000 performs an initial
Air Blank to establish a Zero reference point, and to determine
the suitability of the ambient room air.

Regardless, the unit seemed to perform as one would otherwise expect. We encountered no
Ambient Fail errors (none that we did not try and generate, in any case), and we didn’t experience
any diagnostic failures from this brand-new Model 9000.

The touchscreen

Figure 4 - The touchscreen interface in the test unit had calibration
issues and proved to be a frustrating interface to the instrument's
operational sequencing.

One thing that we discovered with the
calibration and performance of the
touchscreen interface was the difficulty
in making contact with the desired points
on the screen. One had to push very
forcefully to get the touch screen to
respond, or respond correctly. Its
calibration was off, often enabling the
function of a button beside the one
pressed instead of the intended button
pushed. This lead to many tests being
user-aborted due to incorrect function
choices. In a few instances, the
touchscreen locked up entirely, requiring
a complete reboot of the instrument.

The performance of the touchscreen proved frustrating, and I think if this problem is systemic
and not the aberration of an individual instrument, will result in a lot of operator angst,
particularly as we often had to re-enter an entire sequence of pre-test questions before the unit
would accept a breath sample. The inadequacy of the touchscreen severely impeded our ability
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to assess the 9000, as it slowed down the process to probably half the speed it could have been.
If this is a systemic issue, I foresee units with damaged touch screens being returned for repair
by frustrated operators (particularly after entering the same information over and over again, at
three in the morning).

Breath sampling
Providing the actual breath sample was comparable to most other similar evidentiary
instruments. The exhalation force to provide the breath sample, and the length of sample
duration were about the same. Remember that breath alcohol testing devices typically use four
parameters to determine the suitability of a breath sample:
• The pressure by which the test subject exhales
• The length of time of the exhalation
• The volume of the exhaled sample, and
• The “slope” of the readings obtained from one second to the next

In vitro accuracy
Using a known alcohol concentration and a simulator, I was able to get a series of readings on
the Intoxilyzer 9000 that closely corresponded to the anticipated results of the simulator
solution. This was as expected.

Figure 5 - The exhaust port (top left, in red circle for emphasis)
was shielded and could not be accidentally blocked.

Additionally, it does not seem possible to
cover the exhaust port of the device in order
to prevent exhaust escape. The Intoxilyzer
models 5000, 5000EN, 8000 and the 9000
utilize a “flow through” design – the exhaled
breath sample is not “captured” as it is on
some other devices. It has been
demonstrated in the past with the 5000 and
8000 models that any blockage of the breath
sample’s exhaust port, intentional or
otherwise, has the net effect of artificially
raising the reported BrAC reading, with the
over-reporting dependent upon the degree of
blockage of the exhaled sample, and its level
of contamination.

The design of the exhaust port prevents either accidental or intentional blockage of the port
itself. The port is shielded by a plate with an exhaust hole itself, and blocking the port seems
difficult, and unlikely to occur accidentally. Time will tell…

© 2017 Counterpoint Journal – A publication of Industrial Training & Design Ltd.

All rights reserved.

8

Assessment of the Intoxilyzer 9000’s
Residual Alcohol Detection System
Reference Materials:
Counterpoint Article :
Breath Sampling Criteria
Establishing Reliability

Reference:
Volume 1, Issue 4, Page 302
Volume 1, Issue 4, Page 309

It is unknown and unreported in the available literature what specific algorithm is used by the
Intoxilyzer 9000 to determine the suitability of a breath sample in terms of what is commonly
referred to as the “slope” detector, more correctly called the Residual Alcohol Detection System
(hereafter – RADS) 4. It may be helpful to look at the articles listed above as a means of review:
In general, RADS are designed to determine the presence of fresh-mouth alcohol. A subject who
may have recently introduced alcohol into their mouth and respiratory tract by:

• Vomiting or stomach content regurgitation, including stomach gases
• Burping or belching, however slight
• A medical condition such as Acid Reflux Disease,
or GERD,
will have an initial rapid rise in BAC that also falls off
sharply as the false-high alcohol reading dissipates and
is replaced by a “true” near-level slope.
Let’s pretend that the subject above has contaminated
their oral pathway with “fresh mouth alcohol”
immediately prior to or while providing a sample, as
shown in red in Figure 7 on the next page:
Continued on the next page

Figure 6 - The interior of the Intoxilyzer Model
9000

4

I prefer the term Residual Alcohol Detection System (RADS) to the commonly used term “slope detector”, as I feel
the latter implies an actual physical component within the breath testing device itself, rather than the
mathematical algorithm that the systems actually employ. As such, I will use the term RADS to refer to what most
people call the “slope detector”.
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Figure 7 – Sample exhalation curve showing a breath alcohol reading caused by
the introduction of fresh mouth alcohol contamination (shown in red) in
comparison to the "true" BAC (shown in blue).

Ideally, the unit is able to determine the rise and subsequent fall in BrAC readings from one
second to the next during the actual exhalation of the test subject. Any sudden or sharp drop in
BrAC reading should be used to determine that the sample itself is contaminated. It is believed
that the “true” BrAC level should not spike in this manner with the sudden drop in reading.
The Intoxilyzer 9000 has specific requirements in determining the suitability of a breath sample:
• First, it requires a minimum flow rate of 0.15 litres per second, with a minimum breath
time of five seconds.
• The sample provided must be a minimum of 1.1 litres in volume.
• The sample exhalation length must be a minimum of five-seconds, uninterrupted, in
duration.
• The IR source on the Intoxilyzer 9000 pulses at only 10 cycles per second (Hz). With four
filters, a breath sample reading is obtained every 1/10 of a second (100 milliseconds) on
each of the four-filtered points, for a total of 40 discrete pulses per second. As the pulses
are analyzed, consecutive BrAC readings that do not differ by a pre-determined margin
will indicate a level slope.
Once the four criteria (flow rate, volume, exhalation time, and slope) are met, a ZERO appears in
front of the preliminary breath test results, indicating the sample obtained is suitable for analysis.
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The 9000 can also display a histogram of the breath test results that shows:
• The subject's breath flow curve (profile of exhaled breath) and
• The subject's flow rate in litres/second
• The subject's BrAC curve (the peak BrAC, and a profile of the BrAC from second to
second during exhalation)
• The subject's exhalation duration in seconds
It should be noted that the histogram display is a user-configurable option. A number of
jurisdictions have elected to eliminate this component from the final printout of results.

Figure 8 - The optional histogram printout on the 9000 shows the exhalation
profile indicating the flow rate and BrAC curve.

The forensically acceptable standard of obtaining two readings within 0.02 grams/100ml of each
another, coupled with a correctly conducted observation period before and between the two
readings merely assists in obtaining suitable samples. The RADS adds only a certain degree of
validity to the testing process. Many jurisdictions around the world do not obtain two readings,
so the RADS become even more valuable to them. Unfortunately, RADS systems in general do
not seem to warrant that degree of trust. 5

5

Gullberg, R.G., The Inadequacy of Instrumental “Mouth Alcohol” Detection Systems in Forensic Breath Alcohol
Measurement, Northwest Association of Forensic Sciences, Oct., 2000.
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A problematic means of assessing the
Residual Alcohol Detection System
I have often heard forensic criminalists and state crime lab chemists or technicians describe in
court how they assess the reliability of RADS during routine annual inspection or maintenance.
Typically, an alcohol-free subject (as in the technicians themselves) swish and spit out an alcoholladen solution (often, a simple mouthwash containing ethanol), then immediately provide a
breath sample. There is a sudden spike in BrAC reading on the breath testing device that rapidly
declines to a “true” BrAC reading of zero, setting off the RADS error message. See Figure 9:

Figure 9 - Laboratory testing of the RADS, with a Zero-BAC test subject
(Blue) and an artificially inflated mouth alcohol contamination (Red).

This is, in my opinion, am improper way of assessing the reliability of the RADS. In the real world,
under actual operating conditions, the test subject has probably consumed alcohol, perhaps even
a considerable amount. Compare the BrAC exhalation curves in Figures 7 and 9. The exhalation
profiles are markedly different. The difference between the “true” baseline BrAC reading, and
the falsely-elevated reported reading due to the alcohol contamination is often not enough for
the “rise and fall” algorithm to identify the presence of contamination. Testing as per Figure 9, in
my opinion, artificially creates the situation upon which the breath testing device easily passes
this criterion, and in no way, reflects the conditions experienced by the units in the field, as shown
previously in Figure 7.
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When I tested the Intoxilyzer 9000 on a test subject that had an actual BAC concentration, and
provided some sort of very minor levels of oral contaminate (a small drop of ethanol introduced
by pipette to the tip of the tongue that was swirled and dissipated in the mouth for 30 seconds
prior to providing a breath sample), the 9000 often reported falsely-inflated readings, as shown
in Figure 10:

“True” BrAC
Reading
.010
.010
.010
.010
.010
.008
.008
.008
.008
.008

Intoxilyzer 9000 Results
Reported BrAC False Positive
Error Message
Amount
Generated by 9000
.030
.020
.025
.015
.024
.014
.068
.058
.038
.028
.060
.052
.076
.068
.038
.030
.245
.237
Invalid Sample
.135
.127
Invalid Sample

Figure 10 – The Breath Alcohol Concentration (BrAC) results generated by an Intoxilyzer
9000 with a contaminated oral pathway from a test subject with a low-level Blood Alcohol
Concentration (BAC).

I’m concerned about the last two results, shown in bold. The RADS seems to properly report
Invalid Sample readings only at very high levels of contamination. I have often heard police breath
test operators describe, in court, that they “saw a reading on the screen” before an error message
was generated, and attempt to have that preliminary result entered as evidence of an actual
measured BAC reading. We see two readings here that are well beyond the per se level, that were
properly identified by the 9000 as Invalid Samples, yet a numerical result was also displayed. It
must be stressed to qualified technicians during training that the preliminary results can never
be relied upon, especially so when an error message is indicated.

A comparison to other breath test devices
If this procedure to assess the RADS on the 9000 seems inappropriate, consider that I applied the
same methodology to the following breath test devices:
• Intoxilyzer 8000
• DataMaster DMT
In ALL instances, the DataMaster DMT correctly identified the presence of fresh mouth alcohol
contaminate and aborted the breath testing process without generating a numerical result.
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To varying degrees, the Intoxilyzer 8000 provided, on more than one occasion, numerical results
that were falsely elevated:
Breath Test Device
Intoxilyzer 8000

DataMaster DMT

“True” BAC
.009
.010
.010
.015
.010
.010

Reported BrAC
.062
.047
.066
-

Error Message
Invalid
Invalid
Invalid

Figure 11 – The Breath Alcohol Concentration (BrAC) results generated by an Intoxilyzer 8000
and a DataMaster DMT with a contaminated oral pathway from a test subject with a low-level
Blood Alcohol Concentration (BAC).

This is also my general experience with the older Intoxilyzer 5000 and 5000EN models. I have
generated falsely-elevated readings during training program demonstrations consistent with the
8000 readings above.

Obtaining proper samples & operational
implications
Relying upon the pressure / time / volume / RADS to automatically determine the suitability of
the sample is insufficient. It must still be the responsibility of the qualified technician to ensure
that a suitable sample is properly obtained. The Model 5000, 8000 or 9000 sets minimum
standards for a suitable sample, based on an average subject. The qualified operator is the one
who must ensure that a given subject has provided their own unique suitable sample. This
necessitates a proper deprivation, wait and observation period for the test subject prior to, and
between, the taking of suitable samples.

The necessity of a proper deprivation and
wait / observation period
There is no override on the Model 5000, 8000 or 9000 as there are on some roadside screeners
that are capable of manually drawing a breath sample into the test chamber. The Model 5000,
8000 and 9000 will continue to receive the sample as long as its parameters don’t fall outside the
residual alcohol detection system’s threshold values. As long as the subject continues to provide
exhaled breath sufficient to keep the pressure transducer open, the sample will be analyzed
either 4, 10 or 30 times per second, per each instrument’s design. The RADS, coupled with an
observation period of a reasonable length of time, may provide a degree of reliability in the
breath testing results. But remember, an observation period is exactly that – observation. The
operator should be paying attention with their eyes, ears, and in some cases their noses to detect
the smell of the fresh burp, or unnoticed “micro-burp”.
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Overall impression on the Intoxilyzer 9000 RADS
As stated before, this assessment on the Intoxilyzer 9000 was done under circumstances of
complete access, but was time limited. Simply put, we did not have the time necessary to run
exhaustive testing on the device to generate the raw data necessary to make a proper statistical
analysis. We need further inquiry to draw meaningful conclusions.
It has been my experience that, in general, the RADS can, and often are, fooled under a variety
of circumstances, most notably, recent introduction of a small quantity of alcohol, similar to what
would occur during a burp or “micro-burp”. This circumstance is precisely what the RADS was
designed to detect, yet fails to do so. I have routinely observed the RADS fail to register mouth
alcohol that is a few minutes old, often allowing the unit to register an abnormally high reading
given a simple swish of alcohol, or even a small drop of alcohol on the tip of the tongue that is
allowed to dissipate for a few minutes. I can only conclude that the RADS is merely an
investigative aid, and is a highly inaccurate detector of mouth alcohol, with most evidentiary
breath test devices, with the notable exception of the DataMaster DMT.
What is concerning is the apparent inability of the Intoxilyzer 9000 to accurately determine this
contamination. My testing shows, albeit with limited data, that the 9000 routinely gave false
positive readings with minimum mouth alcohol contamination. In every instance but two where
we contaminated a “true” reading with a minute quantity of ethanol, a falsely-inflated reading
was obtained and reported as a true value. Our limited data shows that the true BrAC reading
could be added to by as much as 0.014 to 0.068 without identifying the mouth alcohol
contamination.
The only two instances that reported an INVALID sample error message was when extremely high
levels of contaminate were introduced (adding .127 to .237 grams to the true amount). Even
then, a numerical result was displayed as a preliminary reading that was subsequently reported
as INVALID.
Simply put RADS or slope detectors, in general, are suspect at best, and in the Intoxilyzer 9000,
do not provide a reliable means of identifying fresh mouth alcohol contamination. This points to
the necessity of a properly observed and conducted deprivation and observation period prior to
and between receiving evidentiary breath alcohol samples for forensic or court purposes, and for
the continued use of replicate or duplicate breath alcohol testing that must fall within acceptable
parameters of congruency.
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The specificity of the Intoxilyzer 9000
towards ethanol
Reference Materials:
Counterpoint Article:
Infrared Spectroscopy
An Introduction to Specificity
The Intoxilyzer 9000

Reference:
Free Issue, Page 19
Volume 1, Issue 4, Page 293
Volume 1, issue 3, Page 195

First, we should agree on the definition of some terms:
• For our purposes, specificity refers to the ability to analyze for a specific substance, and
to isolate that specific substance from any other substances with similar physical or
chemical characteristics. In breath alcohol testing, the compound we are looking for is
ethanol. Specificity towards ethanol detection is highly desirous.
• An interfering compound Any other chemical compound that appears to the breath
testing device as ethanol.
• Should that interfering compound add or even multiply the apparent ethanol readings
obtained, the results would be considered a false-positive reading.
• Should that interfering compound reduce the apparent ethanol readings obtained, the
results would be considered a false-negative reading. To date, no false-negative
compounds have been identified.

Creating a Breath Alcohol Concentration
(BrAC) reading
The breath sampling system
The breath sampling system consists of a series of tubes, both external and internal, that draw in
room air, breath samples, and calibration solution vapors or dry gas into the optical chamber (or
bench). Additionally, this sub-assembly requires opening and closing of valves in sequence, and
a means to measure the flow rate of the exhaled test subject’s breath sample.
The Intoxilyzer 9000 has specific requirements6 in determining the suitability of a breath sample.
First, it requires a minimum flow rate of 0.15 litres per second, with a minimum breath time of
five seconds. The sample provided must be a minimum of 1.1 litres in volume.
In most breath alcohol testing devices, the volume determination is usually a calculated value,
created by multiplying the flow rate, in litres per second, by the number of seconds the flow
meets the minimum criteria to determine the calculated volume of exhaled breath. I have no
information on how the Intoxilyzer 9000 creates this reported volume value.
6

As reported in the “Evaluation of Breath Alcohol Testing Instruments to Replace the Intoxilyzer 5000”, Georgia
Bureau of Investigation Crime Laboratory, Sept 2012, (author unknown).
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The optical chamber
(also called: sample chamber, or optical bench)
The optical chamber, often referred to an as optical bench or simply “sample chamber”, consists
of a chamber, tube or pathway in which both a room air, wet-bath solution vapor or dry-gas
calibration standard, or exhaled breath sample are analyzed. Light or heat energy will also pass
through the air, gas, or breath sample to determine the presence and concentration of ethanol
in the sample.

Figure 12 - A representative diagram of the optical chamber on the Intoxilyzer 9000

We do not know the internal volume of the actual sample chamber on the 9000. Externally, it
measures about 10” x 2” x ¾”. This internal volume is critical, in that larger optical chambers
require a larger exhalation volume. A larger sample is also thought to deliver a more analytically
precise measurement. Folded-path chambers are often utilized to deliver a more precise
measurement as well. We know the 9000 does not utilize a folded pathway. Although we don’t
know its precise internal volume, or physical specifications, the external dimensions give rise to
an internal volume about 240 mL. This is perhaps an over-estimate of its internal volume, given
that the Intoxilyzer Model 5000 had a sample chamber of around 80 mL, and the Model 8000 a
volume of only about 29 mL. Older units employed aluminum chambers that were sensitive to
pitting and corrosion, or that promoted the growth of mold over time. Some devices use polished
stainless-steel chambers that minimize this contamination or corruption. What are the 9000’s
characteristics in this regard?
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Figure 13 - The optical bench of the Intoxilyzer 9000 showing the breath sample inlet tube (left) and outlet port
(right). The chamber is wrapped by a thermal blanket that was measured at 47.0° Celsius.

The sample chamber is also heated by an external warming blanket. We measured the
temperature of the interior of the chamber at 47.0°C, exactly at its stated value.
The infrared source
Another component of the Optical Bench is its infrared source. The Intoxilyzer 5000 used a
halogen light bulb as its infrared source. The 8000 used a pulsed infrared source, as apparently
does the 9000, now incorporating pulsing LEDs (Light Emitting Diodes).
This is important in assessing the reliability of the Residual Alcohol Detection System. In the older
5000, the filter wheel component spun at around 1800 RPM. This meant that, for a ten second
exhaled breath sample, about 300 readings were obtained from EACH filter. For the Model
5000EN, with five filters, this meant that 1500 discrete readings were obtained, analyzed and
compared.
The Model 8000 moved from a Halogen light bulb and spinning filter wheel to a wire that was
heated and cooled 2 times per second (4 Hz pulse). Only two filter points were utilized. That
meant that the same ten second exhaled breath sample, only 80 discrete readings were obtained,
analyzed, and compared. As such, the so-called slope detector was less precise. Third-party
testing indicated that the Residual Alcohol Detection System on the Model 8000 was less reliable
than on the older 5000.
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It has been reported 7 that the IR source on the Intoxilyzer 9000 pulses at only 10 cycles per
second (Hz). With four filters, a breath sample reading is obtained every 1/10 of a second (100
milliseconds) on each of the four-filtered points, for a total of 40 discrete pulses per second. As
the pulses are analyzed, consecutive BrAC readings that do not differ by a pre-determined margin
will indicate a level slope. Once the four criteria (flow rate, time, volume and slope) are met, a
ZERO appears in front of the preliminary breath test results, indicating the sample obtained is
suitable for analysis.
The infrared filters
In addition to the infrared source, the infrared filters provide a precise way to measure the
ethanol concentration within the test chamber. The older Model 5000 had reported filter
specification of 3.39µ (micron), 3.48µ, and 3.80µ, etc. The Model 8000 did not report the specific
wavelengths used, but we came to know that they were at 3.40µ and 9.36µ.
The 9000 filters are apparently somewhere ≥8µ but, ≤9µ. Four discrete filters are used, with
specific wavelengths and resolution (or programmed instrument tolerance) undisclosed.

Figure 14 - The infrared spectra of ethanol, with the range of detection in the 3.3 - 3.8 µ (micron) range from
the previous Intoxilyzer Model 5000 indicated in the black box (left) and the range utilized by the Model 9000
between ≥8µ - ≤9µ in the black box (right).

7

Unknown Author(s), “Evaluation of Breath Alcohol Testing Instruments to Replace the Intoxilyzer 5000”, Georgia
Bureau of Investigation Crime Laboratory, Sept 2012.
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The resolution of the filters is also important. IR filters are either narrow-bandwidth or widebandwidth. Think of this as narrow versus wide resolution. The wider a filter, the more IR light it
absorbs. The narrow a filter, the more specific and precise it is at absorbing an IR energy
bandwidth. This is important, as it speaks to the unit’s specificity towards ethanol. The Model
8000 apparently had a tolerance to the filter of +/- .5 micron from target. This is too large, implies
inherent measurement uncertainty, and can lead to false-positive readings when interferent
chemicals are present. How does the Intoxilyzer 9000 compare in this regard?

Measurement of interfering chemicals
Methodology & findings
Due to time constraints, we tested acetone and isopropanol is various small measures to simulate
the effects of a diabetic test subject, or a person who was fasting or on severe dietary restrictions.
Methanol and d-limonene are also well-established interfering substances used in occupational
settings, so low levels of these chemicals were introduced as well. In order to assess the ability
of the Intoxilyzer 9000 to determine the presence and concentration of ethanol, and its ability to
identify and discern the presence of an interfering chemical, we used the following methodology:
A simulator, heated to 34.0°C, containing a 500-mL solution of ethanol in distilled water, had its
vapor introduced into the Intoxilyzer 9000 through the external sample hose. The solution was
allowed to come to equilibrium through agitation prior to being introduced. A baseline reading
was obtained that indicated an equivalent BrAC reading in grams of ethanol per 100 mL of blood
(210 L of breath).
To this baseline solution, interfering chemicals were added in small aliquots 8, and also allowed
to come to equilibrium through agitation and mixing. Laboratory-grade isopropanol, acetone,
methanol and d-Limonene were utilized, in combination with one another and fresh ethanol
mixtures. This compound solution of ethanol and the interfering chemicals had their vapor
introduced into the Intoxilyzer 9000, again through the external sample hose.
The reading produced by the combination of ethanol and interfering compound were compared
to the true value of the baseline solution on the preliminary results displayed on the instrument.
Additionally, the results of any error or status message were recorded, along with the final
displayed apparent BrAC reading.

8

An aliquot is a portion of a larger whole, especially a sample taken for chemical analysis or other treatment.
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Data obtained
The following table summarizes the data obtained:
Baseline ethanol Interferent chemicals
solution (g/dL)
added
.094
0.25 mL acetone
0.50 mL acetone

Error message
or final display
INTERFERENT
INTERFERENT

.096

1.0 mL acetone

INTERFERENT

.090

0.125 mL acetone
0.125 mL isopropanol
0.125 mL acetone
0.125 mL acetone
0.250 mL isopropanol

INTERFERENT

.045

0.5 mL isopropanol
1.0 mL isopropanol

INTERFERENT
INTERFERENT

.032

0.5 mL methanol
1.0 mL methanol

INTERFERENT
INTERFERENT

0.0

d-limonene vapor
d-limonene vapor

0 reading
0 reading

INTERFERENT
INTERFERENT

Figure 15 – Data obtained through the introduction of infrared interfering
chemicals into an ethanol solution with a known concentration.

Discussion
Preliminary results indicate that the Intoxilyzer Model 9000 is capable of identifying the presence
of even extremely small levels of isopropanol, acetone (and various combinations of these two
chemicals), and methanol, all in the presence of ethanol at different concentrations.
The introduction of d-limonene was unique in that it did NOT provide a numerical BrAC reading
other than Zero, but also did NOT indicate its presence as an infrared interfering compound. It
should be tested in the future with a corresponding BrAC ethanol reading.
I have performed similar testing on other instruments, including the Intoxilyzer 5000, 5000EN,
8000, and the DataMaster DMT. Only the DataMaster DMT has been equally successful in
identifying interfering chemicals and aborting the BrAC testing process. The older Intoxilyzer
5000 and 5000EN often produced false-positive readings, as did earlier versions of the Intoxilyzer
8000. Later versions of the 8000 more correctly identified these specific interferent chemicals. In
short, specificity of readings seems to be increasing in the Intoxilyzer line of evidentiary breath
test products.
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However, there are a wide variety of other chemicals (MEK, or methyl ethyl ketone; toluene;
diethyl ether; dimethyl sulfone; xylene, etc.) that have been shown by various researchers to
provide false-positive readings on different evidentiary breath test devices. Each of these, in
combination with different ethanol readings, should also be tested to determine their response,
if any, on the Intoxilyzer 9000.
It has been long established among OSHA (Occupational Health & Safety) professionals that longterm, chronic exposure to various chemicals presents a health hazard. Simply put, a low-level of
exposure to a specific substance can build up in the worker’s tissues over time, developing fairly
high levels, often well beyond what a non-exposed person can develop. Simulating chronic
exposure to chemicals in combination with ethanol becomes problematic, as it is often very
difficult, or even impossible, to determine what the baseline interferent levels are present.
The idea of plumbers with their heads under the sink cabinet, gluing pipes together all day long,
then stopping on the way home for a beer or two is not out of the ordinary. Similarly, a hair stylist
who works long hours dealing with straightening, coloring, bleaching chemicals, and hairspray9
can develop significant chronic exposure levels to these inhaled chemicals. What effect these
chemicals have, in concert with a low level of ethanol, needs to be examined in the Intoxilyzer
9000, and indeed, all other evidentiary infrared breath testing devices.

Conclusion regarding ethanol specificity in the
Intoxilyzer 9000
In ALL instances, the Intoxilyzer 9000 correctly identified the presence of the interfering chemical
and produced the error message “INTERFERENT DETECTED”. In no instance did the preliminary
digital display indicate a BrAC reading beyond the true baseline value. Our testing indicated that
the Intoxilyzer 9000 performed better than most other devices in this regard, identifying the
presence of interferent chemicals on par with the DataMaster DMT. Later versions of the
Intoxilyzer 8000 also correctly identified interferent chemicals the majority of times. However, a
wide variety of other known or potential infrared interfering chemicals should be tested in the
Intoxilyzer Model 9000 to determine what, if any, effects they have on a true ethanol reading,
and to discover the ability of the Intoxilyzer 9000 to identify their presence.

9

Hair spray products are often a blend of industrial polymers to provide structural support for the hair. These
frequently include chemicals used to achieve the desired physical properties (adhesive strength, foaming, etc.),
often using plasticizers, surfactants, and other agents. These active ingredients make up only a small portion of a
hairspray (aerosol can). The majority of a canister is filled with volatile solvents necessary to solubilize and
aerosolize the copolymer mixture. These include simple alcohols like ethanol or tert-butanol to solubilize the active
ingredients, and dimethyl ether or mixed hydrocarbons as propellants.
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The effect of Radio Frequency
Interference on the Intoxilyzer 9000
What is Radio Frequency Interference (RFI)?
Radio Frequency Interference (RFI), also called Electromagnetic Interference (EMI), occurs when
an electrical disturbance is generated on an electronic device by an external electrical source.
This source may affect electronic or electrical circuitry, and degrade or otherwise impede the
performance of the circuit affected. The effects can include data corruption, an increase in error
rate, total or partial data loss, and may even go so far as to stop the affected device from
functioning altogether 10.
In our modern and increasingly connected world, the use of radio transmission and receiving
devices is ubiquitous, and today certainly more so than just a few years ago. When modern police
breath alcohol testing devices were invented, no one conceived of high speed, Wi-Fi enabled, 5G
devices used regularly to access a continuous stream of Internet data, text messages and voice
communications. Few could have foreseen a world where powerful, interconnected electronic
devices were so small, that not only do they easily fit in the palm of your hand, but we lose them
in our own homes (along with our car keys).
A quick peek at the Wi-Fi networks available locally to my computer indicates that about 20
different signal sources are in my immediate vicinity. Additionally, cellular phones, smart devices
such as tablets or other Wi-Fi enabled devices (now including everything from Blu-Ray players to
“smart” refrigerators), and other Bluetooth devices are all emanating their digital transmissions,
regardless of whether they are on an active call or not. This background “noise” can create the
situation generally associated with RFI and EMI emissions.
To compound the problem in police evidentiary breath testing, we have such sources as the
cellphones of the people in the vicinity, police portable radios, and now, police body-worn
cameras and wireless laptop computers, all transmitting notification signals back to their
respective sources, telling the electronic infrastructure (and local intranet) world, “I am here…”

A problematic means of assessing the Radio
Frequency Interference Detect circuitry
I have frequently heard forensic criminalists and state crime lab chemists or technicians describe
in court how they assess the reliability of the RFI detect during routine annual maintenance of
breath alcohol testing devices. Typically, a police radio, or similar transmitter, is placed near the

10

In an extreme example, EMI pulses are used in electronic warfare to interrupt communications and computer
technology of enemy combatants.
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device in question during its “active phase” 11 of breath sampling. The radio is then “keyed” into
the active transmission mode, and the response of the breath test device recorded. However,
this assessment is different from the Internet, cell phone, Wi-Fi, Bluetooth enabled world I’ve
just described.
The problem with assessing the impact of RFI is that it is generated in an intermittent fashion,
producing random and potentially irreproducible results. Indeed, the simple act of detecting the
presence of RFI is a considerable challenge. As such, it has been frequently suggested that the
prudent course of action is to limit exposure of RFI to devices that must deliver precise
measurements with a high degree of reliability, or in critical-application situations.
That is why we are required to turn our cellphones off, or into “airplane” mode, when we board
a commercial flight, enter the ICU to visit a sick relative, or are in the vicinity of sensitive medical
monitors and scientific measuring devices.
It should be noted that the RFI detector built into the Intoxilyzer 5000 and 8000 series of breath
alcohol testing devices is based on technology of circa 1980-2000. Although the Intoxilyzer line
itself has undergone various upgrades in their capabilities, the RFI detector circuitry they employ
have remained essentially the same for these earlier devices since their creation about thirty
years ago. They were designed to detect the presence of radio frequencies in the 10-300
Megahertz (MHz) range, as was commonly found in police radios of that era. Due to the increased
performance of newer communication technologies, most of those radio devices have long been
abandoned.
The detectors have not recognized the
presence of either upper-band analog or
more modern digital transmissions that may
be present and interfering with the internal
circuitry of the Intoxilyzers. As well, the type
of RCA plug used to connect the
rudimentary antennae of the Intoxilyzer
5000 and 8000 is only suitable for detecting
radio frequencies in the much lower 5-6
MHz range. Simply put, the detectors
utilized by the Intoxilyzers are “blind” to
modern portable transceivers, used by both
civilians and police agencies.
Figure 16 - The antennae circuitry on the 9000 employs a
3-lead flexible circuit that connects to the physical antennae
located under the CMI label on the exterior of the instrument.
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I’m separating here the idea of an active mode in the breath testing device (it is ready to receive, or has been
activated to receive breath samples) as opposed to its passive mode (where it is in the “stand-by” position, waiting
for some activity to occur – i.e.; Push the START button).
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Modern police radios commonly transmit and receive within frequencies between 400 MHz to 3
Gigahertz (GHz). Cellular telephone voice and data technology used in the United States and
Canada utilizes radio frequencies in the 800 MHz through 1.9 GHz range. Additionally, voice and
data transceivers utilizing technology commonly known as “Bluetooth devices” operate in the 2.4
GHz range. Modern commercially available “walkie-talkies” operating in the FCC Licensed Family
Radio Service bands operate in the 462-467 MHz range.
The effect of these radio frequencies on the internal operation of breath test devices that use
electronic circuitry similar to that of early computers is in debate. Accordingly, standard police
procedures have been established in most jurisdictions in North America that prohibit the
presence of active police radios, cellular telephones, and similar devices in breath test facilities.
This prohibition amongst police agencies is not unique. Most hospitals have policies prohibiting
the use of similar radio or other electronic devices in patient care areas, where critical lifesupport or patient monitoring equipment is in operation 12. RFI interference to devices such as
ventilators, patient monitors, pacemakers, neonatal incubators, motorized wheelchairs, and
anesthesia delivery equipment has been reported and documented.
Additionally, although there has only been one reported case of an air crash where the use of
cellular telephones has been alternately purported as responsible 13, the United States Federal
Communication Commission bans the use of cellular phones in aircraft entirely (per 47 C.F.R. §
22.925). Similar bans are enforced in many other jurisdictions worldwide. It should be noted that
newer cellular telephones transmit intermittent digital identification signals, whether an active
call is in progress or not, so that local cellular transceiver sites recognize the mere presence of
the phone for reception of incoming calls. As this function is beyond the control of the operator
of the device, deactivating the device to the off position or “airplane” mode is warranted.
Shortly after the introduction of the types of technology used by the Intoxilyzer and similar breath
test devices into general police service, the National Bureau of Standards conducted a study
(“Effects of Electromagnetic Fields on Evidential Breath Testers”, 1983) and concluded that the
possibility of erroneous Blood Alcohol Concentration (BAC) readings, influenced by various radio
frequencies, was “severe”. There are numerous reported, albeit anecdotal, instances where
elevated BAC readings have been observed due to the presence of known radio transmissions.
The problem, frankly, in extrapolating from these observed instances, is the unpredictability and
12

I have served as both a Police Constable and Emergency Medical Technician in my community in the last 35 years.
Under both police and ambulance protocols, I was required to turn my portable radio off before entering local
emergency departments, as a proactive measure against the unintentional interference with critical patient care and
monitoring equipment.

13

Crossair Flight LX498, January 10, 2000 (flight from Switzerland to Germany). The official crash report does not
mention cell phone activity as a primary cause of the crash, and instead attributes it to pilot error. However, a
separate investigation into the cause of the crash documented that the autopilot system malfunctioned at the same
time that a passenger's cell phone on board the plane received an SMS message and another cellular phone received
a call. After this information was made public, a number of countries that had previously been reluctant to do so
outlawed cell phones on flights. The bans remain in effect to this day.
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lack of reproducibility of the circumstances that apparently gave rise to elevated BrAC readings.
As such, the cautious and prudent approach is to absolutely eliminate the possibility of RFI
altogether.
So, ultimately, the question is, “How does the Intoxilyzer 9000 radio frequency detection circuitry
identify the presence, if any, of interfering electromagnetic signals?”

Testing RFI on the Intoxilyzer® 9000
Testing protocol
In order to test the effects, if any, of radio frequency interference from cellular phone calls during
an active breath test, we utilized two cellphones, calling one another in the general vicinity of the
Intoxilyzer 9000, to create an active cellular transmission in progress. Both were Apple iPhone 6
phones, one operating on the Verizon network, the other roaming on the AT&T network. Breath
tests were conducted with a zero BrAC test subject, and tests on a test subject with a known BrAC
of 0.012 grams/dL.
Results obtained
The results are as follows:
“True” BAC
0.0
0.0
0.0
0.0
0.0
0.012
0.012

Reported BrAC
0.0
0.0
0.0
0.0
0.0
0.0
0.026

Error Message
RFI DETECTED
RFI DETECTED
-

Figure 17 – Data obtained through the introduction of radio
frequency interferences into a known solution with a
measured ethanol concentration.

With a zero BAC test subject, the 9000 correctly reported a zero BrAC reading, but only identified
the presence of the active cellular calls on 2/5 occasions. In order to generate the RFI message,
one of the cellular phones, on an active call, had to be placed within 2 inches (6 cm) of the
external antennae. Any distance further than 2” would not generate an RFI DETECTED message.
In the next tests, the active cellular phone was placed within a 5-inch radius of the antennae
while a test subject with a “true” BrAC of 0.012 grams/dL provided breath samples. The BrAC
level was measured, initially from the Intoxilyzer 9000 itself, and verified using a recently
calibrated handheld device (an Intoximeter FST). With the active cellular calls under way, the
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9000 provided two back-to-back readings of Zero and 0.026 g/dL, all without indicating the
presence of any RFI. Limited time prevented us from obtaining further results.

Overall impression on the Intoxilyzer 9000’s RFI
detection
Obtaining proper samples & operational implications
Relying upon the RFI detect circuitry to determine the presence of stray radio waves may be
insufficient. It appears that the source of any potential interference had to be within a radius of
about two inches from the external antennae to be detected. It also appears that with an actual
BrAC measurement (0.012 g/dL), the readings obtained may have been affected by RFI, both
generating false-negative and false-positive readings, without reporting the detection of any RFI
present.
As previously stated, this assessment on the Intoxilyzer 9000 was done under circumstances of
complete access, but was time limited. Simply put, we did not have the time necessary to run
exhaustive testing on the device to generate the raw data necessary to make a proper statistical
analysis. We need further inquiry to draw meaningful conclusions.
With albeit limited tests (seven) we see preliminary indications that the Intoxilyzer 9000 does not
adequately detect the presence of RFI, and additionally, that the RFI may adversely affect the
reported BrAC results. Therefore, the only prudent course of action is to eliminate all potential
sources of RFI. This means turning off police radios, cell phones of both officers and test subjects,
police body cams, laptops that are transmitting, and any Wi-Fi devices, etc. The intermittent
nature of RFI, and its potential effects, dictates the need to remove any potential source of EMI
and RFI altogether. Furthermore, a proper deprivation and observation period, both before and
between the breath samples, coupled with the use of replicate testing (with close sample
agreement) will help to establish the reliability of breath alcohol testing results.
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The IAFS Poster:

Figure 18 - The poster presented at the IAFS 2017 Conference. Reprints available upon request.

© 2017 Counterpoint Journal – A publication of Industrial Training & Design Ltd.

All rights reserved.

28

References
Bailey, D, Detection of Isopropanol in Acetonemic Patients Not Exposed to Isopropanol, Clinical Toxicology, 28(4),
1990, Pages 459-466.
Dubowski, K.M. Absorption, Distribution and Elimination of Alcohol: Highway Safety Aspects, 10 J. Stud. Alcohol
Suppl. (1985).
Dubowski, K.M., Acceptable Practices for Evidential Breath-Alcohol Testing, Center for Studies of Law in Action,
Borkenstein Course Materials, Indiana University, May 2008.
Dubowski, K.M., Stages of Acute Alcoholic Influence/Intoxication, Indiana University Center for Studies of Law in
Action, The Borkenstein Course (course material), 2006.
Dubowski, K.M., Alcohol Determination in the Clinical Laboratory, American Journal of Clinical Pathologists, Volume
74, No. 5, Pages 747-750, 1980.
Gullberg, R. G., Common Legal Challenges and Responses in Forensic Breath Alcohol Determination, 2004, Indiana
University Center for Studies of Law in Action, “Borkenstein Course”.
Gullberg, R. G., Breath Alcohol Measurement Variability Associated with Different Instrumentation and Protocols,
Forensic Science International 131 (2003) 30-35
Gullberg, R.G., The Inadequacy of Instrumental “Mouth Alcohol” Detection Systems in Forensic Breath Alcohol
Measurement, Northwest Association of Forensic Sciences, Oct., 2000.
Hlastala, M., Lam, W., and Nesci, J., The Slope Detector Does Not Always Detect the Presence of Mouth Alcohol, For
the Defense, March 2006.
Jones, A. W., Concerning Accuracy and Precision of Breath-Alcohol Measurements, Clinical Chemistry, 33/10, 17011706 (1987)
Jones, A.W., Andersson, L., Biotransformation of Acetone to Isopropanol Observed in a Motorist Involved in a Sobriety
Check, Journal of Forensic Sciences, JFSVA, Vol. 40, No. 4 July 1995, Pages 686-687.
Jones, A.W. & Summer, R., Detection of Isopropyl Alcohol in a Patient with Diabetic Ketoacidosis, The Journal of
Emergency Medicine, Vol. 19, No. 2, 2000, Pages 165-168.
Jones, A.W. & Rossner, S., False-Positive Breath Alcohol Test After a Ketogenic Diet, International Journal of Obesity,
(2007) 31, Pages 559-561.
Jones, A.W., Interfering Substances Identified in the Breath of Drinking Drivers with Intoxilyzer 5000S, Journal of
Analytical Toxicology, Vol. 20, November/December 1996, Pages 523-527.
Jones, A.W., Observation on the Specificity of Breath Alcohol Analyzers Used for Clinical and Medicolegal Purposes,
Journal of Forensic Sciences, JFSCA, Vol. 34, No. 4, July 1989, Pages 842-847.
Laasko, O., Pennanem, T., et al, Effect of Eight Solvents on Ethanol Analysis by Draeger 7110 Evidential Breath
Analyzer, Journal of Forensic Science, Sept 2004, Vol 49, No. 5.
Labianca, D. A., The Flawed Nature of the Calibration Factor in Breath-Alcohol Analysis, Journal of Chemical
Education, Vol. 79, No. 10, October 2002

© 2017 Counterpoint Journal – A publication of Industrial Training & Design Ltd.

All rights reserved.

29

Norfold, G. & Quartly, C., Volatile Substances and their Potential to Interfere with Breath Alcohol Reading
Instruments, Journal of Clinical Forensic Medicine (1997) 4, Pages 21-23.
Palmentier, J-P., Woodall, K., and Savoia, C., Radio Frequency Interference Messages During Breath Testing of
Suspected Impaired Drivers Using the Intoxilyzer® 5000C: A 13-Year Retrospective Analysis, Canadian Society of
Forensic Science Journal, 2016, Vol. 49, No. 3, 127-137.
Simpson, G., Accuracy and Precision of Breath Alcohol Measurements for Subjects in the Absorptive State, Clinical
Chemistry, 33/6, 753-756 (1987)
Sterling, Kari, The Rate of Dissipation of Mouth Alcohol in Alcohol Positive Subjects, The Journal of Forensic Science,
2011.
Unknown Author(s), “Effects of Electromagnetic Fields on Evidential Breath Testers”, National Bureau of Standards,
1983.
Unknown Author(s), “Evaluation of Breath Alcohol Testing Instruments to Replace the Intoxilyzer 5000”, Georgia
Bureau of Investigation Crime Laboratory, Sept 2012.

counterpoint-journal.com
Counterpoint is a publication of:

© 2017 Counterpoint Journal – A publication of Industrial Training & Design Ltd.

All rights reserved.

R E S O LV I N G YO U R C L I E N T ’S
I M M E D I AT E A N D U R G E N T
DRIVER LICENSE ISSUES

<< Back to Table of Contents

5/6/2019

Professionalism and Advocacy in the Administrative License Suspension Process - Google Docs

Professionalism and Advocacy in the
Administrative License Suspension
Process
Mary Agramonte
Manal Chehimi
Erin H. Gerstenzang
Ashley Schiavone
Laura Wester
Clients charged with DUI are often confronted with challenges they have never
contemplated before. The initial trauma of the arrest and being jailed is only the
beginning. Once released, they have a new and unwelcome identity - that of a criminal
defendant. As a criminal defendant, your client must hire a lawyer, manage court
appearances, and anticipate many unknown consequences of the DUI arrest. The
implications of a DUI can be far reaching and life-changing.
As their lawyer, it can be easy to forget how much mental and emotional stamina
is required to take in all relevant information about their case. This is, in part, why
making license decisions can be so overwhelming to many clients. Clients have to
make critical strategy decisions within the ﬁrst 30 days after their arrest about whether
they want to challenge a license suspension or apply for the Ignition Interlock Device
(“IID”). These decisions will affect their daily lives. Suddenly, the client has to ﬁgure out
how to pick up the kids, or get to work, without a license.
To a DUI attorney, the initial license conversation can feel routine and even
mundane. But to the client, it can take days to process the information required to
make an initial decision about how to proceed.
Adding to the complexity, clients have to make this decision in the absence of
critical information about their case, such as the video and police report.
It is the lawyer’s job to help prepare the client for this decision as early as
possible - hopefully even as early as the initial consultation. One of the worst things a
lawyer can do is delay the conversation, thus leaving the client with only a few days to
consider her options.
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Having this conversation early also protects the lawyer. Inevitably, license
decisions are not easy or fun to make. When a client is surprised by having to make this
type of decision, it is not uncommon for her to direct her frustration at the lawyer. The
attorney-client relationship can easily be poisoned when the client feels that she was
blindsided by a difﬁcult choice or was poorly prepared in advance.
The best way to have this conversation is to explain the options patiently, and
sometimes, repeatedly.
It is also important to know the client’s driving history. This will help when
determining the client’s options. DDS will require a signed authorization from the client
allowing DDS to release information contained on the driving history to you. Thus, the
lawyer should obtain this signed authorization at the very beginning of the
representation. The lawyer should also have the client sign up for DDS online services
and download the DDS app (DDS 2 Go) to view/ and or print the client’s driving history.
The app also notiﬁes the client of changes to the driving history.

Factors to Consider When Your Client Refused
● If they are ineligible for IID (see below)
● Speak to your client about their goals with the case. Using a client-centered
approach, ask her whether the goal is to beat the DUI, or keep her license, or
both?
● If her goal is to keep her license with no restrictions and she is NOT concerned
with ﬁghting the case, then an ALS hearing request is appropriate after the
lawyer has explained all of the risks, including a reasonable forecast as to the
chances of a successful outcome at the hearing.

Which drivers arrested for DUI who refused the state
test are eligible for the 12-month IID permit?
● Licensed, age 21+ Georgia driver with no other suspensions or revocations
against their license
● Drivers who have not had prior DUI convictions in the past 5 years
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Which drivers arrested for DUI who refused the state
test are NOT eligible for IID?
● Out-of-state licensed drivers
● Drivers with active suspensions or revocations against their Georgia license
● Driver with a prior DUI conviction within the past 5 years (measured by date of
prior arrest)
● Driver with a prior ALS suspension within 5 years
● Driver whose DUI arrest involved an accident with death or serious injury
● Drivers who have not applied for the permit with DDS within 30 days of being
served of the ALS via DS-1205
● CDL drivers – but can have IID if license downgraded to non-commercial driving
privileges for duration of suspension period

IID Step-by-Step
● Get ignition interlock installed in the vehicle within 30 days of 1205 issuance
● Approved locations here:
https://online.dds.ga.gov/ddsgeorgiagov/locations/interlock.aspx
● Driver must have the interlock device installed prior to applying for the IID
permit.
● Driver must apply in person at any DDS ofﬁce within 30 days of the 1205 serve
date, and must waive right to ALS OSAH hearing
● If the driver applies for the interlock permit within 30 calendar days with the
interlock device installed, and the DDS has not yet received the 1205, a notation
will be made on the driving record, and the driver can obtain the interlock
permit as soon as the 1205 has been received.
● The client will not be notiﬁed by the DDS if/when a 1205 is added to the driving
record – the driver must contact DDS Customer Service at 678-413-8400 to
determine if a 1205 has been received. If the driver has signed up for online
services, the driver can check the driving history online for changes. The driver
3
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will receive a mobile notiﬁcation that a change has been made to the driving
history if the driver has signed up for services on the DDS mobile app.

Requesting an ALS hearing – Step by Step
● Mail DDS appeal within 30 days (must be postmarked by the 30th day)
● Client can go to any DDS ofﬁce and submit hearing request. DDS does not
accept checks or money orders for fees, including hearing fees, at the DDS
locations.
● Do not fax hearing requests. Hearing requests are not accepted by fax (last
minute, courtesy copy, or otherwise). Many lawyers send the hearing requests
by fax as a courtesy copy, but this is unnecessary. The Records Management
Unit at DDS processes ALS hearings requests and does not acknowledge or
process faxed requests.
● What if the 30th day falls on a Sunday, or State holiday, and I cannot ﬁnd a post
ofﬁce or DDS ofﬁce that is open, including Conyers?
○ If facing the 30-day deadline, lawyers should send hearing requests by
FedEx, UPS, or other same or next day service. DDS uses the date of mail
processing or the postmark as indicated by mailing service (USPS, UPS,
FedEx, etc.) to determine timeliness.
● If the hearing request is rejected as untimely by DDS, a request for
reconsideration should be sent by mail, in writing to: RM – Hearing Request,
P.O. Box 80447, Conyers, Georgia 30013. The request must be received or
postmarked within ﬁve (5) calendar days after the date of the hearing request
rejection letter.
○ The request for reconsideration must be submitted in writing and include:
■ A clear indication of the reasons for failure to timely submit the
hearing request
■ Documentation to support the indicated reasons
■ A copy of the 1205 or 1205s notice
■ Documentation from U.S. Postal Service, UPS, FedEx, or any other
deliver entity indicating dates of delivery
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Talk to Your Client About Who Pays for Hearing
Always prepare clients at the beginning of representation that there may be fees
associated with defending their case that are not covered in the retainer. It is part of
the duty to communicate with the client. So, it is very important to paint an accurate
picture of how much this DUI is going to cost. Lawyers may want to include a
paragraph in the employment agreement that states something along the following
lines:
Occasionally, there are additional fees for criminal cases that are not
included in your retainer fee. You will be notiﬁed of these fees before
they are incurred and must approve them in writing. Examples of these
fees are ﬁling fees, court reporter fees, or expert witness fees. Many of
these are optional, so we will discuss them prior to any fees being
generated.

A client has hired outside of the ALS deadline and
they’ve defaulted into an ALS suspension
● Check status of client’s license online:
https://online.dds.ga.gov/dlstatus/default.aspx
● If client’s license went into a default breath suspension, check to see if 30 days
have expired, instruct client to take Risk Reduction and once completed, present
Risk Reduction certiﬁcate and pay reinstate fee to reinstate full driving privileges.
Calculate how many months client sat on a default ALS suspension and subtract
that from the period of suspension associated with their criminal case, provided
they’re a GA license holder and not HV.
● If client’s license went into a default refusal suspension, use empathy to break
the bad news that they are sitting on a hard, one-year suspension unless and
until the case is resolved in a disposition to anything other than DUI. Instill
conﬁdence that you will be working to get a Reckless or Not Guilty verdict which
would lift suspension.
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Client did not receive a 1205
● Go ahead and do an ALS hearing request. This will keep their driver’s license
status in “pending” status, preserving the driving privileges if or when the 1205
is received by DDS. If DDS replies with a letter that no 1205 was received, go
through the necessary steps to get the $150 back and return to client. (DDS
Refund Request Form attached.)
● The client should be advised to check their status on DDS online services or
through the DDS 2 Go mobile App for changes to their driving record.
Reminder: the client will not be notiﬁed by DDS that the 1205 was received.

Client sent off request for an ALS hearing before
hiring you but you now it seems the IID is actually in
their best interest
● Submit a written request to withdraw the hearing to the DDS Legal Dept within
30 calendar days of the 1205 serve date.
● The client will not receive any additional time to obtain the interlock permit.

Civility and Negotiating with the Ofﬁcer at ALS
At the ALS hearing, you will have the opportunity to speak with the ofﬁcer about
the case and your client’s goals. This occurs before a hearing occurs, and you will be
able to ask the ofﬁcer directly for what it is your client wants and what he or she is
willing to agree to to obtain that.
Building rapport with the ofﬁcer is key. This is done through experience, being
friendly, and getting to know the ofﬁcer when you see him in court on other cases. This
also means not continuing the heat of cross-examination with the ofﬁcer on recesses
during a trial. This especially means not reneging on Joint Withdraw agreements.
Most ofﬁcers keenly remember the attorneys who have signed joint withdraw
agreements on behalf of their client, and then later went to trial on the same case. In
these scenarios, your future clients will suffer as the ofﬁcer may no longer trust you and
will not be willing to extend an offer for your client to keep his license after a refusal.

6
https://docs.google.com/document/d/1j2omECCQyHkCUfQv8fVNL3R0apNetQbOCO7o2tYKcX0/edit#heading=h.1svng8vksg2b

6/11

5/6/2019

Professionalism and Advocacy in the Administrative License Suspension Process - Google Docs

You may ﬁnd it more difﬁcult to save your clients’ licenses on refusals if it becomes
apparent you will not hold up your side of the bargain in ALS agreements.
Before going to the ALS court date, spend time identifying your client’s goals
and preparing your side for negotiation with the ofﬁcer. Learn your client’s story so that
you can effectively communicate it to the ofﬁcer. Appealing to the ofﬁcer’s emotions in
negotiations can help you better advocate for your client. For example, is your client a
single mom? Or is she the breadwinner in the family with a good job that needs her
license? It is important that you know going into the hearing the key points on why
your client should be given the license. Preparation is key in negotiation.
At the ALS court date, be sure that you listen to the ofﬁcer’s concerns and
appreciate them. This will help build rapport and trust between attorney and ofﬁcer for
future dealings and favors.

Options at an ALS Refusal Hearing Date
There are 4 options at an ALS hearing date on a refusal. These boil down to
what exactly are you asking the ofﬁcer for? And why? The ﬁrst agreement you can enter
into with the ofﬁcer is a Joint Withdraw to DUI. This allows the clients to keep their
license in exchange for a plea to DUI at arraignment.
The second option would be a Joint Withdraw to Reckless Driving. This means
the ofﬁcer rescinds their license suspension in exchange for the client agreeing to enter
a plea to Reckless Driving. It is helpful in some of the criminal cases when the arresting
ofﬁcer is agreeable to a reckless driving plea and this can serve as evidence of that.
The third option is a Unilateral Withdraw, meaning the ofﬁcer rescinds the
license suspension, without any agreement from your client to enter a plea at all. This is
the ideal agreement as it allows the client to ﬁght the case through a trial, and keep full
driving privileges in the meantime.
The last option at an ALS hearing on a refusal is to have a hearing. This occurs
when the ofﬁcer will not agree to any of the above agreements. This also happens
when the client has made their decision to not enter a guilty plea to DUI at any time
and is prepared and agreeable to the license suspension in the meantime. The scope
of the hearing is rather limited as far as what needs to be proven in order for the
license suspension to remain.
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Scope of the Hearing
The ofﬁcer must prove through testimony that there was probable cause to
make the arrest, or whether the person was involved in an accident resulting in serious
injury or death. He or she must also prove that the ofﬁcer requested the test and
informed the person of their implied consent rights and consequences of submitting or
refusing the test. Lastly the ofﬁcer must prove that the person refused the test. You as
the advocate, however, do not need to remain so limited in scope. Use this opportunity
to cross-examine the ofﬁcer while he is under oath- you never know what he or she will
testify to that can later be used during the trial as impeachment. (Free hearing prep
tool at www.duiroadmaps.com)

Client Signed a Joint Withdrawal and Now Wants a
Trial
Was the JW signed with a full understanding of the case?
● Did you have all available pieces of evidence? Video, Audio, Report,
Supplemental?
● Did you review each piece of evidence?
● Do you understand the evidence from the perspective of the Client? (Reasons
for negative evidence?)
● Did you pinpoint a strategy to deal with the negative pieces of evidence?
●

Did you develop a general strategy as to how you would ﬁght the case?

Did you communicate all information to Client?
● Did you and Client discuss the evidence?
● Did you and Client discuss a general case strategy?
● Does your Client understand the charges; the evidence that the City/State will
use to prove those charges; etc.?
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Did you communicate to Client the different ways to handle the
ALS proceeding?
● Did your Client weigh the option of an IID?
● Did your Client weigh the option of a suspension?
● Review Client’s thought-process that led to the JW.
● Did you have Client attend the proceeding and sign the withdrawal?
● Did you sign the JW, but had written instruction to do so from Client?
● Is there a paper trail of your communication with Client regarding his/her
decision to sign the JW?
● Did you make a plan on how to address any changes to the JW?
● Did you advise Client what would happen if he/she breached agreement?

Evaluate what, if anything has changed?
● Is there any additional evidence that you/Client have been made aware of?
● Is there a change in the offer from the City/State?
● Has the City/State amended the charges?
● Has Client had any life changes that make the JW no longer workable?
● Has Client just simply changed his/her mind?

Solutions?
● Talk to the Ofﬁcer/Trooper
○ What are her thoughts?
○ Is the Ofﬁcer/Trooper going to reﬁle?
○ Is the Ofﬁcer/Trooper willing to amend the JW? (Reckless plea? Motions?
Agree to a bench trial?)

9
https://docs.google.com/document/d/1j2omECCQyHkCUfQv8fVNL3R0apNetQbOCO7o2tYKcX0/edit#heading=h.1svng8vksg2b
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○ If Ofﬁcer/Trooper is willing to amend the JW, will she acknowledge the
amendment with the Prosecutor?
● Talk to Client
○ Circle back with Client on his/her goals for case.
○ Develop an understanding why Client is wavering on terms of JW.
○ Is there a middle ground you can reach with Client and Ofﬁcer/Trooper?
Ex.Reckless plea? Motions? Bench trial?
● Withdraw
○

If Client intends to breach the JW agreement, and you do not feel
comfortable proceeding.

● Refer to another attorney
○ Not advisable, if you are doing this with any frequency.
○ Ofﬁcers/Troopers know which attorneys handle their cases this way and
they remember.
○ Don’t use this strategy as a way to get Clients out of JWs.

Important DDS contact information
● Questions for the legal department at DDS: ddslegal@dds.ga.gov
● DDS Trafﬁc Court Reference Manual:
https://dds.georgia.gov/documents/trafﬁc-court-reference-manual
● DDS Online Services to view driving history:
https://online.dds.ga.gov/onlineservices/account/login.aspx
● DDS 2 Go mobile app (Apple App Store or Google Play) to check driving history
and receive notiﬁcations of changes to driving history
● Reinstatement requirements: Contact DDS Customer Service at 678-413-8400
or https://online.dds.ga.gov/onlineservices/account/login.aspx
● Status of a Georgia driver's license: Call 404-657-9300 or via this link:
https://online.dds.ga.gov/dlstatus/default.aspx

10
https://docs.google.com/document/d/1j2omECCQyHkCUfQv8fVNL3R0apNetQbOCO7o2tYKcX0/edit#heading=h.1svng8vksg2b
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● Refund of the ﬁling fee for an ALS hearing that was not held: Fax the form
(https://dds.georgia.gov/documents/refund-request-form) to 678-413-8450
● Ignition interlock waivers: Fax to 770-918-6255
● Implied Consent/ALS Withdrawals of Sworn Report: Fax to 678-413-8450
● Reinstatement documents should be faxed to 770-918-6255
● OSAH Final Decisions: Fax to 678-413-8450
● Court releases (DS-912) for FTAs: Fax to 770-918-6254
● Reschedule an ALS hearing: Contact OSAH at 404-657-2800
● Accountability Court Orders: Fax to 770-918-6261

11
https://docs.google.com/document/d/1j2omECCQyHkCUfQv8fVNL3R0apNetQbOCO7o2tYKcX0/edit#heading=h.1svng8vksg2b
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REQUEST FOR REFUND
PLEASE PRINT LEGIBLY
CUSTOMER INFORMATION
CUSTOMER’S FULL NAME

LICENSE / ID # AND ISSUING STATE

PAYER’S FULL NAME, IF DIFFERENT

CONFIRMATION / BATCH / RECEIPT #

MAILING ADDRESS OF PAYER (CHECK MAY BE MAILED TO THIS ADDRESS)
DATE OF PAYMENT

AMOUNT OF REFUND

METHOD OF PAYMENT
CASH
CREDIT CARD

$
LOCATION OF PAYMENT
CSC#: ______
ONLINE

CITY

STATE

ZIP CODE

RESERVATION # (CDL SKILLS TESTS)
CHECK

MONEY ORDER

PHONE NUMBER OF PAYER

PAYER E-MAIL ADDRESS

MAIL

REASON FOR REFUND (CHECK ONE):

Overpayment
ALS Hearing refund
CSC Team Member error
Duplicate payment
Other (please explain):

FTA paid prior to effective date
Incorrect purchase (not processed)
Needed interim immediately (not processed)
Court correction

________________________________________________________________________________________________
________________________________________________________________________________________________
________________________________________________________________________________________________
AUTHORIZATION – FOR DDS USE ONLY
DDS TEAM MEMBER NAME (CSC ONLY)

DDS TEAM MEMBER SIGNATURE (CSC ONLY)

DATE

RECEIVED AT

X
MANAGER NAME

CSC#: _______

MANAGER SIGNATURE

DATE

X

HQ

FOR ACCOUNTING USE ONLY
DECISION
APPROVED

REASON
NOT APPROVED

REASON (CONTINUED)
REFUND AMOUNT

REASON, IF REFUND AMOUNT DIFFERENT THAN AMOUNT OF PAYMENT

$
FINANCE MANAGER NAME

FINANCE MANAGER SIGNATURE

DATE

X
REVENUE DEPARTMENT

ACCOUNTS PAYABLE DEPARTMENT

REVENUE ACCOUNT

FUND

VOUCHER #

CHECK #

ORGANIZATION CODE

FUNDING SOURCE

VENDOR #

INVOICE #

OPB PROGRAM

PROJECT

ENTERED BY

Revised 08/17/16

DATE

CURRENT DUI
A N D T R A F F I C L AW
L EG I S L AT I V E U P DAT E
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House Bill 471 (AS PASSED HOUSE AND SENATE)

LC 28 9296ERS/AP

By: Representatives Sainz of the 180th, Fleming of the 121st, Kelley of the 16th, Hill of the 3rd,
and Hitchens of the 161st

A BILL TO BE ENTITLED
AN ACT

1

To amend Part 1 of Article 1 of Chapter 3 of Title 27 of the Official Code of Georgia

2

Annotated, relating to general provisions regarding hunting; to amend Article 3 of Chapter 5

3

of Title 40 of the Official Code of Georgia Annotated, relating to cancellation, suspension,

4

and revocation of licenses, and to amend Article 1 of Chapter 7 of Title 52, relating to

5

general provisions regarding registration, operation, and sale of watercraft, so as to repeal

6

and reenact the implied consent notices; to provide for related matters; to provide an effective

7

date; to repeal conflicting laws; and for other purposes.

8

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

9

SECTION 1.

10

Part 1 of Article 1 of Chapter 3 of Title 27 of the Official Code of Georgia Annotated,

11

relating to general provisions regarding hunting, is amended by repealing paragraph (2) of

12

subsection (g) of Code Section 27-3-7, relating to hunting under the influence of alcohol or

13

drugs, in its entirety and inserting in lieu thereof the following:

14

"(2) At the time a chemical test or tests are requested, the arresting officer shall read to

15

the person the following implied consent warning:

16

'The State of Georgia has conditioned your license to hunt in this state upon your

17

submission to state administered chemical tests of your blood, breath, urine, or other

18

bodily substances for the purpose of determining if you are under the influence of

19

alcohol or drugs. If you refuse this testing and you are convicted of hunting while

20

under the influence of alcohol or drugs, your ability to lawfully hunt in this state will

21

be suspended for a period of two years. Your refusal to submit to blood or urine testing

22

may be offered into evidence against you at trial. If you submit to testing and the

23

results indicate an alcohol concentration of 0.08 grams or more and if you are

24

subsequently convicted of hunting under the influence of alcohol by having an alcohol

25

concentration of 0.08 grams or more at any time within three hours after hunting from

26

alcohol consumed before such hunting ended, your ability to lawfully hunt in this state

27

will be suspended for a period of one year. After first submitting to the required state
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28

tests, you are entitled to additional chemical tests of your blood, breath, urine, or other

29

bodily substances at your own expense and from qualified personnel of your own

30

choosing. Will you submit to the state administered chemical tests of your (designate

31

which test)?'"

32

SECTION 2.

33

Article 3 of Chapter 5 of Title 40 of the Official Code of Georgia Annotated, relating to

34

cancellation, suspension, and revocation of licenses, is amended by repealing subsection (b)

35

of Code Section 40-5-67.1, relating to chemical tests, implied consent notices, rights of

36

motorists, test results, refusal to submit, suspension or disqualification, administrative license

37

suspension hearing and review, and inspection and certification of breath-testing instruments,

38

in its entirety and inserting in lieu thereof the following:

39

"(b) At the time a chemical test or tests are requested, the arresting officer shall select and

40

read to the person the appropriate implied consent notice from the following:

41

(1) Implied consent notice for suspects under age 21:

42

The State of Georgia has conditioned your privilege to drive upon the highways of this

43

state upon your submission to state administered chemical tests of your blood, breath,

44

urine, or other bodily substances for the purpose of determining if you are under the

45

influence of alcohol or drugs. If you refuse this testing, your Georgia driver's license

46

or privilege to drive on the highways of this state will be suspended for a minimum

47

period of one year. Your refusal to submit to blood or urine testing may be offered into

48

evidence against you at trial. If you submit to testing and the results indicate an alcohol

49

concentration of 0.02 grams or more, your Georgia driver's license or privilege to drive

50

on the highways of this state may be suspended for a minimum period of one year.

51

After first submitting to the requested state tests, you are entitled to additional chemical

52

tests of your blood, breath, urine, or other bodily substances at your own expense and

53

from qualified personnel of your own choosing.

54

administered chemical tests of your (designate which test)?'

55

Will you submit to the state

(2) Implied consent notice for suspects age 21 or over:

56

The State of Georgia has conditioned your privilege to drive upon the highways of this

57

state upon your submission to state administered chemical tests of your blood, breath,

58

urine, or other bodily substances for the purpose of determining if you are under the

59

influence of alcohol or drugs. If you refuse this testing, your Georgia driver's license

60

or privilege to drive on the highways of this state will be suspended for a minimum

61

period of one year. Your refusal to submit to blood or urine testing may be offered into

62

evidence against you at trial. If you submit to testing and the results indicate an alcohol

63

concentration of 0.08 grams or more, your Georgia driver's license or privilege to drive
H. B. 471
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64

on the highways of this state may be suspended for a minimum period of one year.

65

After first submitting to the requested state tests, you are entitled to additional chemical

66

tests of your blood, breath, urine, or other bodily substances at your own expense and

67

from qualified personnel of your own choosing.

68

administered chemical tests of your (designate which test)?'

69

Will you submit to the state

(3) Implied consent notice for commercial motor vehicle driver suspects:

70

The State of Georgia has conditioned your privilege to drive upon the highways of this

71

state upon your submission to state administered chemical tests of your blood, breath,

72

urine, or other bodily substances for the purpose of determining if you are under the

73

influence of alcohol or drugs. If you refuse this testing, you will be disqualified from

74

operating a commercial motor vehicle for a minimum period of one year. Your refusal

75

to submit to blood or urine testing may be offered into evidence against you at trial. If

76

you submit to testing and the results indicate the presence of any alcohol, you will be

77

issued an out-of-service order and will be prohibited from operating a commercial

78

motor vehicle for 24 hours. If the results indicate an alcohol concentration of 0.04

79

grams or more, you will be disqualified from operating a commercial motor vehicle for

80

a minimum period of one year. After first submitting to the requested state tests, you

81

are entitled to additional chemical tests of your blood, breath, urine, or other bodily

82

substances at your own expense and from qualified personnel of your own choosing.

83

Will you submit to the state administered chemical tests of your (designate which test)?'

84

If any such notice is used by a law enforcement officer to advise a person of his or her

85

rights regarding the administration of chemical testing, such person shall be deemed to

86

have been properly advised of his or her rights under this Code section and under Code

87

Section 40-6-392 and the results of any chemical test, or the refusal to submit to a test of

88

such person's blood or urine, shall be admitted into evidence against such person. Such

89

notice shall be read in its entirety but need not be read exactly so long as the substance of

90

the notice remains unchanged."

91

SECTION 3.

92

Article 1 of Chapter 7 of Title 52, relating to general provisions regarding registration,

93

operation, and sale of watercraft, is amended by repealing subsection (b) of Code

94

Section 52-7-12.5, relating to ordering drug, alcohol, or other substance tests, implied

95

consent notice, reports, suspension, hearing, and certificate of inspection, in its entirety and

96

inserting in lieu thereof the following:

97

"(b) At the time a chemical test or tests are requested, the arresting officer shall select and

98

read to the person the appropriate implied consent warning from the following:

99

(1) Implied consent notice for suspects under 21 years of age:
H. B. 471
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100

'The State of Georgia has conditioned your privilege to operate a vessel on the waters

101

of this state upon your submission to state administered chemical tests of your blood,

102

breath, urine, or other bodily substances for the purpose of determining if you are under

103

the influence of alcohol or drugs. If you refuse this testing, your privilege to operate

104

a vessel on the waters of this state will be suspended for a minimum period of one year.

105

Your refusal to submit to blood or urine testing may be offered into evidence against

106

you at trial. If you submit to testing and the results indicate an alcohol concentration

107

of 0.02 grams or more or the presence of any illegal drug, your privilege to operate a

108

vessel on the waters of this state may be suspended for a minimum period of one year.

109

After first submitting to the required state tests, you are entitled to additional chemical

110

tests of your blood, breath, urine, or other bodily substances at your own expense and

111

from qualified personnel of your own choosing.

112

administered chemical tests of your (designate which test)?'; or

113

(2) Implied consent notice for suspects 21 years of age or older:

Will you submit to the state

114

'The State of Georgia has conditioned your privilege to operate a vessel on the waters

115

of this state upon your submission to state administered chemical tests of your blood,

116

breath, urine, or other bodily substances for the purpose of determining if you are under

117

the influence of alcohol or drugs. If you refuse this testing, your privilege to operate

118

a vessel on the waters of this state will be suspended for a minimum period of one year.

119

Your refusal to submit to blood or urine testing may be offered into evidence against

120

you at trial. If you submit to testing and the results indicate an alcohol concentration

121

of 0.08 grams or more or the presence of any illegal drug, your privilege to operate a

122

vessel on the waters of this state may be suspended for a minimum period of one year.

123

After first submitting to the required state tests, you are entitled to additional chemical

124

tests of your blood, breath, urine, or other bodily substances at your own expense and

125

from qualified personnel of your own choosing.

126

administered chemical tests of your (designate which test)?'

Will you submit to the state

127

If any such notice is used by a law enforcement officer to advise a person of his or her

128

rights regarding the administration of chemical testing, such person shall be deemed to

129

have been properly advised of his or her rights under this Code section and under Code

130

Section 52-7-12.6, and the results of any chemical test, or the refusal to submit to a test

131

of such person's blood or urine, shall be admitted into evidence against such person.

132

Such notice shall be read in its entirety but need not be read exactly so long as the

133

substance of the notice remains unchanged."

H. B. 471
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134

SECTION 4.

135

This Act shall become effective upon its approval by the Governor or upon its becoming law

136

without such approval.

137
138

SECTION 5.
All laws and parts of laws in conflict with this Act are repealed.

H. B. 471
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WINNING THE BATTLE BUT LOSING THE
WAR: LAWYERS COMPETING FOR BUSINESS
Latasha Barnes
The Barnes Law Office, LLC
Stone Mountain, Georgia

Rule 1.5- Fees
• A lawyer shall not make an agreement for, charge, or collect an
unreasonable fee or an unreasonable amount for expenses. The
factors to be considered in determining the reasonableness of a fee
include the following:

• the time and labor required, the novelty and difficulty of the questions
involved, and the skill requisite to perform the legal service properly;
• the likelihood that the acceptance of the particular employment will preclude
other employment by the lawyer;
• the fee customarily charged in the locality for similar legal services;
• the amount involved and the results obtained;

Rule 1.5- Fees
• the time limitations imposed by the client or by the circumstances;
• the nature and length of the professional relationship with the client;
• the experience, reputation, and ability of the lawyer or lawyers performing
the services; and
• whether the fee is fixed or contingent.

Rule 4.2- Communication with Person Represented by
Counsel
• A lawyer who is representing a client in a matter shall not
communicate about the subject of the representation with a person
the lawyer knows to be represented by another lawyer in the matter,
unless the lawyer has the consent of the other lawyer or is authorized
to do so by law or court order.
• Attorneys for the State and Federal Government shall be subject to
this Rule in the same manner as other attorneys in this State.
• The maximum penalty for a violation of this Rule is disbarment.

Rule 7.1- Communications Concerning a Lawyer’s Services
• A lawyer may advertise through all forms of public media and through
written communication not involving personal contact so long as the
communication is not false, fraudulent, deceptive or misleading. By way of
illustration, but not limitation, a communication is false, fraudulent,
deceptive or misleading if it:

• contains a material misrepresentation of fact or law or omits a fact necessary to make
the statement considered as a whole not materially misleading;
• is likely to create an unjustified expectation about results the lawyer can achieve, or
states or implies that the lawyer can achieve results by means that violate the Georgia
Rules of Professional Conduct or other law;
• compares the lawyer's services with other lawyers' services unless the comparison can
be factually substantiated;
• fails to include the name of at least one lawyer responsible for its content

Rule 7.2- Advertising
• Subject to the requirements of Rules 7.1 and 7.3, a lawyer may
advertise services through:

• public media, such as a telephone directory, legal directory, newspaper or
other periodical;
• outdoor advertising;
• radio or television;
• written, electronic or recorded communication.

• A copy or recording of an advertisement or communication shall be
kept for two years after its last dissemination along with a record of
when and where it was used.
• The maximum penalty for a violation of this Rule is a public
reprimand.

Legal Directories
• Findlaw
• Avvo
• Justia
• Martindale
• Legal Shield
• ARAG

Outdoor Advertising
• Billboards
• Marta Advertising- bus benches, sides of buses, train stations
• Festivals

Radio Advertising

Television Advertising

Social Media Advertising
• Facebook, Instagram, Twitter, LinkedIn
• Flyers
• Legal Tips
• Business Pages
• Podcasts

Rule 7.3- Direct Contact With Prospective Clients
• Written communications to a prospective client, other than a close
friend, relative, former client or one whom the lawyer reasonably
believes is a former client, for the purpose of obtaining professional
employment shall be plainly marked "Advertisement" on the face of
the envelope and on the top of each page of the written
communication in type size no smaller than the largest type size
used in the body of the letter.
• A lawyer shall not solicit professional employment as a private
practitioner for the lawyer, a partner or associate through direct
personal contact or through live telephone contact, with a nonlawyer
who has not sought advice regarding employment of a lawyer.

Rule 7.4- Communication of Fields of Practice
• A lawyer may communicate the fact that the lawyer does or does not
practice in particular fields of law. A lawyer who is a specialist in a
particular field of law by experience, specialized training or education,
or is certified by a recognized and bona fide professional entity, may
communicate such specialty or certification so long as the statement
is not false or misleading.
• The maximum penalty for a violation of this Rule is a public
reprimand.

Questions?
Latasha Barnes
The Barnes Law Office, LLC
(404) 330-8420 (office)
Lbarnes@thebarneslawoffice.com

MOST CURRENT
DUI AND TR AFFIC CASE
L AW U P DAT E
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IMPLIED CONSENT

In Elliott v. State, ___ Ga. ___ (No. S18A1204; February 18, 2019), the Georgia
Supreme Court, in a lengthy opinion, acknowledged that traditionally Georgia statutes
allow the State to use a person’s refusal to submit to a breath test after an arrest for driving
under the influence in a criminal trial, and that in this case, the State had sought to do
that. While the United States Supreme Court has held that the Fifth Amendment to the
United States Constitution does not bar the State from using such a refusal, in part
because the Fifth Amendment gives a person no right to refuse to act in the first place, the
Georgia Supreme Court restated its opinion in Olevik to hold again that the protection
against compelled self-incrimination for both acts and statements provided by Article I,
Section I, Paragraph XVI of the Georgia Constitution does not afford the right by the State
and allow to admission into evidence at trial to use a person’s refusal of the breath test.
Consequently, any portions of the implied consent notice allowing the use of a person’s
refusal to be admitted against a person are invalid.
In State v. Council, 348 Ga. App. 497, 823 S.E. 2d 817 (2019), the Georgia
Supreme Court granted certiorari in this case, vacated the judgment and sent the case
back to the Georgia Court of Appeals to look at this case based on the decision in Caffee
v. State, 303 Ga. 537, 814 S.E. 2d 386 (2018), which held that a search before a person
was arrested was acceptable if probable cause existed for the arrest.
Following the directions from the Georgia Supreme Court, the Georgia Court of
Appeals held that Council was not coerced or compelled to submit to a breath test during
her encounter with the police and that Council’s constitutional right against selfincrimination would not be violated by the admission of the results of the breath test.

Commentary
In light of the Elliott decision that was decided by the Georgia Supreme Court
approximately two and half weeks later after this decision by the Georgia Court of
Appeals, the State excluded the breath test charge and proceed on the DUI less safe
charge that it won in a jury trial against Council. This case will like be the immediate,
future pattern by prosecuting offices of going forward with the DUI less safe charges or
offering non-DUI resolutions. Additionally, in unreported opinions by the Georgia
Supreme Court (Cruz v. State), and the Georgia Court of Appeals (Lina-Galacia v.
State), appellate courts are remanding breath test cases for review to see if they should
be excluded based on the Elliott decision. As a result of Elliott, there is now an
excellent argument to present to your judges that the implied consent notice is too
misleading to allow any evidence after it is read and the implied consent warning causes
confusion for people when they are asked for their consent to these breath tests.
In Bergstrom v. State, 347 Ga. App. 295, 819 S.E. 2d 84 (2018), the Georgia
Court of Appeals held that the implied consent notice did not facially violate a driver’s due
process rights and was not unconstitutional as applied to Bergstrom, who was a
seventeen-year-old driver at the time of her arrest.
In State v. Baddeley, ___ Ga. App. ___, 823 S.E. 2d 373 (2019), the Georgia
Court of Appeals reversed the trial court’s decision to suppress Baddeley’s blood test
results in holding that his alleged subjective feeling of intimidation was insufficient to
support a finding that his consent to a blood test was coerced, as well as the police officer’s
statement to him that if he did not submit to a blood test, the officer would “yank” his
driver’s license. NOTE: This decision is physical precedent only and not binding
precedent.

In Hernandez v. State, ___ Ga. App. ___, 824 S.E. 2d 67 (2019), Hernandez
moved to suppress her blood test results and the trial court denied her motion. The
Georgia Court of Appeals reversed holding that the officer had coerced her to consent to
the blood test by providing her inaccurate information about the consequences of refusing
the test as to her Washington driver’s license.
Commentary
While this decision is physical precedent only and not binding precedent, there is
still great language and arguments in this decision to use in your motions to
suppress/limine to exclude breath tests under Elliott. In particular, take note of the
language citing Peirce v. State, 257 Ga. App. 623, 571 S.E. 2d 802 (“Where the consent
was based at least in part on deceptively misleading information concerning a penalty
for refusal which the state was not authorized to implement, there was no informed
choice and the tests results are inadmissible.”).
In Oh v. State, 345 Ga. App. 729, 815 S.E. 2d 95 (2018), the Georgia Court of
Appeals held that Oh’s consent to the breath test following the implied consent notice was
voluntary. In this case, Oh told the officer to read the implied consent notice several times
as Oh was confused with the language in the implied consent notice. Oh contended that
the officer became frustrated with him and pressured him to give a yes or no answer in
response to the reading of the implied consent notice. Despite these facts, the Court noted
that Oh was twenty-four years of age and appeared to be a person of at least average
intelligence. Furthermore, the Court noted that the traffic stop was only forty minutes;
Oh, was never physically punished or threatened with violence and that the officer made
no effort to deceive Oh into consenting and that the officer went to some length to clarify
Oh’s choice of testing.

In State v. Herrera-Bustamente, 304 Ga. 259, 818 S.E. 2d 552 (2018), the
Georgia Supreme Court refused to consider any appellate review of claims that breath
testing refusal evidence was inadmissible or that the statutes directing its admissibility
were unconstitutional as the claims were not properly raised at trial and were not
address until an amended motion for new trial.
In Gelzer v. State, 347 Ga. App. 219, 818 S.E. 2d 677 (2018), the Georgia Court
of Appeals held that an officer’s overstating, erroneous reading of the implied consent
notice for suspects age 21 or over instead of the appropriate warning for commercial
vehicle drivers substantially altered the substance of the implied consent notice reading
to Gelzer. Additionally, the Court held that the trial court’s failure to consider the
totality of the circumstances surrounding Gelzer’s breath test when denying his motion
to suppress the results of his breath test warranted the remand of the case back to the
trial court for consideration of whether admission of the test results would violate
Gelzer’s right against self-incrimination under Olevik. See also, Holland v. State,
347 Ga. App. 601, 820 S.E. 2d 442 (2018).

INVESTIGATIVE STOPS

In State v. Dykes, 345 Ga. App. 721, 815 S.E. 2d 106 (2018), the Georgia Court
of Appeals upheld the trial court’s decision granting Dykes’s motion to suppress all
evidence as there was no reasonable articulable suspicion to stop, as the video of the
incident showed that Dykes did not commit a traffic violation.
In State v. Perry, ___ Ga. App. ___, (No. A18A2110; March 13, 2019), the
Georgia Court of Appeals reversed and remanded the trial court’s decision holding that

there was no articulable suspicion to stop Perry for failing to maintain lane. In reversing
the trial court’s decision, the Court did not address the issue of failure to maintain lane,
but instead, the Court held that the officer had reasonable articulable suspicion to stop
where another off-duty police officer reported a suspected drunk driver which
subsequently resulted in a be on the lookout (BOLO) for a specific vehicle and license
plate. Even though the officer testified that he did not believe the BOLO by itself gave
him justification for the stop, the Court held that an officer’s subjective belief that he or
she lacks authority to stop an individual does not control where the facts objectively
show the officer had such authority.

ROADBLOCKS/SOBRIETY CHECKPOINTS

In McCoy v. State, 303 Ga. 551, 814 S.E. 2d 319 (2018), the Georgia Court of
Appeals upheld the trial court's decision holding that any POST certified police officer in
Georgia has training and experience sufficient to qualify him or her to make an initial
determination as to which motorists stopped at a roadblock should be administered field
sobriety evaluations under the fifth LaFontaine roadblock factor.
In upholding the decision of the Court of Appeals, the Georgia Supreme Court
eliminated the fifth LaFontaine roadblock factor requirement and directed courts
reviewing roadblock stops to instead consider if challenged whether the screening officer
had reasonable, articulable suspicion to refer the subject for further investigation and
field sobriety evaluations.

MIRANDA

In Licata v. State, ___ Ga. ___, (No. S18G0563; March 11, 2019), the Georgia
Supreme Court granted certiorari to consider whether Miranda type warnings are
necessitated when a DUI suspect in custody in asked to perform acts protected by the state
constitutional right against compelled self-incrimination under Article I, Section I,
Paragraph XVI of the Georgia Constitution and whether a suspect in custody is entitled to
the advice of counsel when asked to submit to a state administered breath test. The Court
held that the first question rested on the premise that the suspect was in custody at the
time he was asked to perform field sobriety evaluations, but that a review of the record
showed that Licata was not in custody at that time affirming the decision of the Georgia
Court of Appeals. The Georgia Supreme Court also declined to resolve the issue regarding
the advice of counsel because it was pertinent only to the admissibility of Licata’s refusal
to submit to a breath test and remanded the case back to the trial court to review this issue
based on the recent Elliott case.
In Oh v. State, 345 Ga. App. 729, 815 S.E. 2d 95 (2018), the Georgia Court of
Appeals held that Oh was not in custody at the time he took the Portable Breath Test (PBT)
so no Miranda warnings were required to be read. While the officer told Oh that he
thought Oh was under the influence of alcohol before administering the PBT, the Court
focused on the fact that the officer never indicated to Oh that he would be under arrest
regardless of the outcome of the test. The officer told Oh that the purpose of the PBT was
to rule out drug use and any medical conditions as sources of intoxication and to see if the
officer’s observations of Oh’s behavior to that point were consistent with impairment due
to alcohol consumption.

INEFFECTIVE ASSISTANCE OF COUNSEL

In Reado-Seck v. State, 346 Ga. App. 381, 816 S.E. 2d 355 (2018), the admission
of testimony in a vehicular homicide case showing that the results of the Horizontal Gaze
Nystagmus would evidence a blood alcohol result of .08 grams or higher required a
remand to the trial court to address the issue of ineffective assistance of counsel.
In Heath v. State, ___ Ga. App. ___, (No. A18A2112; March 4, 2019), the
Georgia Court of Appeals held that defense counsel’s failure to file a general demurrer
seeking dismissal of fatally defective counts of vehicular homicide and serious injury by
vehicle based on predicate offenses of reckless driving and driving under the influence of
alcohol was ineffective assistance of counsel in that such no convictions for those counts
or for lesser-included offenses under those counts could have been obtained.

DESTRUCTION OF EVIDENCE

In State v. Cain, 345 Ga. App. 904, 815 S.E. 2d 216 (2018), the Georgia Court of
Appeals reversed the trial court’s decision dismissing Cain’s DUI charges based on its
finding that the State acted in bad faith by intentionally failing to preserve a video by the
arresting officer. The Court found no evidence to support Cain’s argument that the lost
video may have contained exculpatory evidence, but instead, all the evidence showed that
the police had every reason to believe it contained evidence inculpatory to Cain.

FAILURE BY STATE TO PROVIDE DISCOVERY

In State v. Banks et al., ___ Ga. App. ___, (No. A18A1727-A18A1753; February
28, 2019), the State appealed the trial court’s dismissal of twenty-six cases for want of
prosecution due to the State’s failure to provide each defendant with a list of witnesses
against him or her. The State argued that the trial court erred when it dismissed the cases
because dismissal is not authorized sanction for the State’s failure to produce lists of
witnesses in misdemeanor cases. The Court of Appeals held that the trial court did not
abuse its discretion in dismissing for want of prosecution misdemeanor accusations
against defendants whose cases could be re-accused; however, there was an abuse of
discretion by the trial court in dismissing for want of prosecution misdemeanor cases
against defendants whose cases could not be re-accused.

SPEEDY TRIAL

In Uribe v. State, 346 Ga. App. 264, 816 S.E. 2d 113 (2018), the Georgia Court of
Appeals upheld the trial court’s decision denying Uribe’s motion for discharge and
acquittal on statutory speedy trial grounds in that Uribe did not comply strictly with the
pleading requirements under O.C.G.A. Section 17-7-170 in that he did not file a separate,
distinct and individual document titled “Demand for Speedy Trial”. The Court further
held that the trial court did not violate Uribe’s due process rights to notice and meaningful
opportunity to be heard by denying his motion without conducting a hearing.

MOTION PRACTICE

In State v. Botts, 346 Ga. App. 227, 816 S.E. 2d 103 (2018), the trial court granted
Botts’s motion in limine finding the blood test inadmissible. The Court of Appeals upheld
the trial court’s ruling holding that the state had notice that the blood test was at issue in
the motion in limine. Please note that the case is a physical precedent decision and not
binding precedent.

SIMILAR TRANSACTION EVIDENCE

In Houseworth v. State, 348 Ga. App. 119, 820 S.E. 2d 231 (2018), the Georgia
Court of Appeals reversed and overturned Houseworth’s convictions for vehicular
homicide in the first degree and driving under the influence of alcohol less safe holding
that the probative value of Houseworth’s subsequent, pending driving under the
influence of alcohol charge was substantially outweighed by the danger of unfair
prejudice, and any error in admitting the evidence was not harmless error.
In State v. Voyles, 345 Ga. App. 634, 814 S.E. 2d 767 (2018), the Georgia Court
of Appeals reversed the trial court’s decision denying the State’s request to introduce
similar transaction evidence of Voyles’s three prior DUI arrests. The trial court held that
though the evidence may be admissible under O.C.G.A. Sections 24-4-417 and 24-4404(b), the admission of such evidence was prohibited under O.C.G.A. Section 24-4-403
on the grounds that the danger of unfair prejudice substantially outweighed its probative
value.
Commentary
In Roberts v. State, ___ Ga. App. ___, (No. A18A1634; March 6, 2019), the
Georgia Court of Appeals remanded a case back to the trial court to decide if the state

could use evidence of a prior DUI conviction under pursuant to O.C.G.A. Section 24-4417. In this case, the use of prior conviction involved the admission of Roberts’s refusal
to submit to a breath test which required further consideration in light of the recent
Elliott decision. It is imperative that defense counsel in their cases use Elliott as
another argument and reason to prevent admission of a prior DUI conviction when it
involves a refusal.

CHARGING DOCUMENT

In Heath v. State, ___ Ga. App. ___, (No. A18A2112; March 4, 2019), the
Georgia Court of Appeals held that a portion of an indictment charging Heath both with
serious injury by vehicle and first-degree vehicular homicide based on the predicate
offense of driving under the influence of alcohol was fatally defective.
In Strickland v. State, ___ Ga. App. ___, (No. A18A1829; January 25, 2019),
the trial court found Strickland guilty after a bench trial of the offense of following too
closely under O.C.G.A. Section 40-6-49 even though at the close of evidence, Strickland
made a motion to quash the charge which was denied. On appeal, Strickland argued that
the trial court erred in denying his motion to quash the charge because the citation failed
to allege the essential elements of the offense.
The Georgia Court of Appeals reversed holding that the citation, which did not
recite any language found in the statute prohibiting following too closely apart from the
title “following too closely” was substantially defective. Per the Court, a citation, if used
as a charging instrument, should provide at least a bare minimum of facts alleging how a
person violated the code section or at least track the language of the code section and not

just the title of the code section to set out all of the elements of the offense. In this case, it
was unclear how the accident occurred; how many vehicles were involved; what speeds
the vehicles were travelling, and the approximate distance between the vehicles.

VENUE

In Worthen v. State, 304 Ga. 862, 823 S.E. 2d 291 (2019), the Georgia
Supreme Court clarified the level of proof necessary to determine properly venue in
criminal cases. From 2000 to 2019, venue had to be proven beyond a reasonable doubt,
without exception pursuant to Jones v. State, 272 Ga. 900, 837 S.E. 2d 80 (2000). In
overruling the more stringent standard as defined in Jones, Georgia law reverts back to
the standard before where jurors are allowed to draw reasonable inferences from
circumstantial evidence in deciding whether a crime was committed in the county
alleged in the accusation or indictment.

SUFFICIENCY OF EVIDENCE

In Christian v. State, 347 Ga. App. 391, 819 S.E. 2d 682 (2018), the Georgia
Court of Appeals held that there was sufficient evidence to convict Christian of driving
under the influence of drugs where he tested positive for marijuana shortly after he was
forcibly removed from his vehicle which smelled strongly of marijuana. Additionally,
Christian had glazed and dilated eyes, led the police on a low speed chase throughout an
apartment complex and Christian’s girlfriend had testified that he had smoked five
blunts that day.

HARMLESS ERROR

In Christian v. State, 347 Ga. App. 391, 819 S.E. 2d 682 (2018), the Court of
Appeals held that the admission of the blood sample evidence that showed that Lynch
had consumed marijuana was cumulative and that its admission did not in reasonable
probability affect his conviction for driving under the influence and therefore, any error
in admitting the evidence was not plain error. In this case, there was no testimony
regarding how the sample was placed in the lockbox and transported to the crime lab.
Instead, the Court relied on the testimonial evidence from two other witnesses that
Lynch had smoke marijuana shortly before driving, his glazed and dilated eyes and the
strong odor of marijuana coming from his car.

SENTENCING

In Evans v. State, ___ Ga. App. ___, (No. A18A1895; March 5, 2019), the
Georgia Court of Appeals held that the trial court’s requirement that Evans serve his
twenty-four-month sentence “day for day” was erroneous as it usurped the authority of
the custodian of a county inmate to deduct for earned time allowances. Additionally, the
Court held that the trial court was also erroneous in its requirement that Evans be placed
on probation if he was released prior to the end of his misdemeanor jail term as it
usurped again authority of his custodian to award him earned time credit.

APPEAL FROM GUILTY PLEA

In Lynch v. State, 347 Ga. App. 260, 819 S.E. 2d 54 (2018), the trial court
denied Lynch’s request to fire his retained counsel and subsequently pled guilty to three
counts of homicide by vehicle in the first degree, one count of hit and run and one count
of driving under the influence. Lynch filed a motion to withdraw his guilty plea which
was denied by the trial court.
The Court of Appeals held the trial court violated Lynch’s right to assistance of
counsel by denying his request to fire his retained counsel. In its decision, the Court
held that the standard used by the trial court was whether counsel was providing
effective representation which is the standard for court appointed counsel rather the
standard for retained counsel. Additionally, the trial court did not engage in the
required balancing of Lynch’s right to counsel of his choosing against the orderly
administration of justice and the trial court also gave Lynch no alternative to proceeding
with retained counsel whom he wished to fire. Consequently, the Court reversed the
trial court’s judgment and remanded the case for proceedings consistent with the law on
this issue.
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