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HOW
CAN WE
HELP YOU?

Who are we?

How does SOLACE work?

What needs are addressed?

SOLACE is a program of the State

If you or someone in the legal
community is in need of help, simply
email SOLACE@gabar.org. Those emails
are then reviewed by the SOLACE
Committee. If the need fits within the
parameters of the program, an email
with the pertinent information is sent
to members of the State Bar.

Needs addressed by the SOLACE
program can range from unique medical
conditions requiring specialized referrals
to a fire loss requiring help with clothing,
food or housing. Some other examples
of assistance include gift cards, food,
meals, a rare blood type donation,
assistance with transportation in a
medical crisis or building a wheelchair
ramp at a residence.

Bar of Georgia designed to assist
those in the legal community who
have experienced some significant,
potentially life-changing event in their
lives. SOLACE is voluntary, simple and
straightforward. SOLACE does not
solicit monetary contributions but
accepts assistance or donations in kind.

Contact SOLACE@gabar.org for help.

The purpose of the SOLACE program is to allow the legal community to
provide help in meaningful and compassionate ways to judges, lawyers,
court personnel, paralegals, legal secretaries and their families who
experience loss of life or other catastrophic illness, sickness or injury.

TESTIMONIALS
In each of the Georgia SOLACE requests made to date, Bar members have graciously
stepped up and used their resources to help find solutions for those in need.
A solo practitioner’s
quadriplegic wife needed
rehabilitation, and members
of the Bar helped navigate
discussions with their
insurance company to obtain
the rehabilitation she required.

A Louisiana lawyer was in need
of a CPAP machine, but didn’t
have insurance or the means
to purchase one. Multiple
members offered to help.

A Bar member was dealing
with a serious illness and in
the midst of brain surgery,
her mortgage company
scheduled a foreclosure on
her home. Several members
of the Bar were able to
negotiate with the mortgage
company and avoided the
pending foreclosure.

Working with the South
Carolina Bar, a former
paralegal’s son was flown
from Cyprus to Atlanta
(and then to South Carolina)
for cancer treatment.
Members of the Georgia and
South Carolina bars worked
together to get Gabriel and
his family home from their
long-term mission work.

Contact SOLACE@gabar.org for help.
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FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and eﬀorts of the Chairperson(s) and speakers, this seminar would not have been possible.
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneﬁcial as well as enjoyable We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a diﬀerent legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staﬀ
Jeﬀrey R. Davis
Executive Director, State Bar of Georgia
Rebecca A. Hall
Associate Director, ICLE

iii
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AGENDA
		 TUESDAY
		
MARCH 12, 2019
		
Miller & Martin PLLC, Regions Plaza, Suite 2100, 1180 West Peachtree St. NW, Atlanta
5:00
6:00
		
		
		
		
		
7:00

REGISTRATION AND RECEPTION (All attendees must check in upon arrival.)
PROFESSIONALISM PROGRAM: DIVERSITY–IF NOT NOW, WHEN?
Moderator:
Adwoa Ghartey-Tagoe Seymour, Program Co-Chair; Cox Enterprises, Inc., Atlanta
Panelists:
Lorraine M. Brennan, Mediator and Arbitrator, JAMS, New York, NY
Nancy Thevenin, US Council on International Business, New York, NY
ADJOURN

		 WEDNESDAY
		
MARCH 13, 2019
		
State Bar of Georgia Bar Center, 104 Marietta St. NW, Atlanta
8:00
		

REGISTRATION AND CONTINENTAL BREAKFAST (All attendees must check
in upon arrival. A removable jacket or sweater is recommended.)

8:20 WELCOME REMARKS
		 Shelby R. Grubbs, Program Co-Chair; Miller & Martin PLLC, Atlanta
		 Adwoa Ghartey-Tagoe Seymour
8:30
		
		
		

RECENT DEVELOPMENTS IN ARBITRATION
Panelists:
Rebecca L. Kolb, Arnall Golden Gregory LLP, Atlanta
Erika C. Birg, Nelson Mullins Riley & Scarborough LLP, Atlanta

9:15
		
		
		
		
		
		

MOTIONS / DISCOVERY IN ARBITRATION
Moderator:
Naana A. Frimpong, King & Spalding LLP, Atlanta
Panelists:
Kristen K. Bromberek, Alston & Bird LLP, Atlanta
Brent O.E. Clinkscale, Womble Bond Dickinson (US) LLP, Greenville, SC
Herbert H. “Hal” Gray, III, Ragsdale Beals Seigler Patterson & Gray, LLP, Atlanta

10:15 BREAK
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10:30
		
		
		
		
		
		

THE HEARING: PRESENTING EVIDENCE
Moderator:
R. Wayne Thorpe, Mediator & Arbitrator, JAMS, Atlanta
Panelists:
Jennifer D. “Jen” Odom, Bryan Cave Leighton Paisner LLP, Atlanta
Valerie S. Sanders, Eversheds Sutherland (US) LLP, Atlanta
John A. Sherrill, Seyfarth Shaw LLP. Atlanta

11:45 LUNCH (Included with registration.)
		 KEYNOTE
		 Nancy Thevenin
1:00
		
		
		
		
		
2:00

ENFORCEMENT OF THE AWARD
Moderator:
J. Harrison Anthony, ABM Industries Inc., Atlanta
Panelists:
Ronald L. “Ron” Raider, Kilpatrick Townsend & Stockton LLP, Atlanta
Colin Dặng Delaney, Smith Gambrell & Russell LLP, Atlanta
BREAK

2:15
		
		
		
		
		
		

ARBITRATION CLAUSE DRAFTING– CONSIDERATIONS AND PITFALLS
Moderator:
Lorraine M. Brennan
Panelists:
Hillary R. Kinsey Lukacs, Morris Manning & Martin LLP, Atlanta
Jennifer B. Grippa, Miles Mediation & Arbitration Services, LLP, Atlanta
Kristen D. Weathersby, Vice President Litigation, Cox Enterprises, Inc., Atlanta

3:00
		
		
		

ETHICS PANEL
Panelists:
C. Edward Dobbs, Parker Hudson Rainer & Dobbs LLP, Atlanta
Stephen F. McKinney, Miles Mediation & Arbitration Services LLC, Atlanta

4:00

ADJOURN
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ICLE ANNUAL ARBITRATION INSTITUTE
Panel on Diversity in Arbitration
March 12, 2019
By Nancy M. Thevenin, Esq., FCIArb
Adwoa Ghartey-Tagoe Seymour, Esq.
Avril Calhoun

The Role Diversity Plays in the Lawyer’s
Professional Obligation to Resolve Disputes in a Civil Manner
I.

A Lawyer’s Professional Obligations.

Georgia Supreme Court Chief Justice Harold Melton’s recent remarks have embodied the
essence of the how professionalism plays an integral role in the Alternative Dispute Resolution
(ADR) process. Justice Melton aptly stated:
“We may not have been born in the same country, or speak the same language, or
have the same political structures, but we should all agree that civil discourse and a
peaceful resolution of disagreements benefits each and every person in the global
community. The process for resolving differences is often as important as the final
resolution.”1

Accordingly, in the context of ADR, the willingness to narrow self-interest to pursue peaceful
resolution in service to the public good is broader and more powerful than simply seeking to
limit a lawyer’s focus on an external reward of financial gain.2 These ideals are imbedded in the
Georgia Supreme Court’s order adopted by the Chief Justice’s Commission on Professionalism
and incorporated into the Rules and Regulations for the Organization and Government of the
State Bar of Georgia. These ideals are enumerated in the Lawyer's Creed and Aspirational
Statement on Professionalism.
A. A Lawyer’s Creed3

To my clients, I offer faithfulness, competence, diligence, and good judgment. I will strive to
represent you as I would want to be represented and to be worthy of your trust.

To the opposing parties and their counsel, I offer fairness, integrity, and civility. I will seek
reconciliation and, if we fail, I will strive to make our dispute a dignified one.

Chief Justice Harold Melton on What Professionalism Means to Me, Supreme Court of Georgia’s Chief Justice’s
Commission on Professionalism, November 30, 2018 Convocation.

1

(https://www.gabar.org/aboutthebar/lawrelatedorganizations/cjcp/professionalism-cleguidelines.cfm#results)
2

http://cjcpga.org/wp-content/uploads/2018/07/78-Lawyers-Creed-and-Aspirational-Statement-CleanCopy-v-2013.pdf

3
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To the courts, and other tribunals, and to those who assist them, I offer respect, candor, and
courtesy. I will strive to do honor to the search for justice.

To my colleagues in the practice of law, I offer concern for your welfare. I will strive to make
our association a professional friendship.

To the profession, I offer assistance. I will strive to keep our business a profession and our
profession a calling in the spirit of public service.

To the public and our systems of justice, I offer service. I will strive to improve the law and
our legal system, to make the law and our legal system available to all, and to seek the common
good through the representation of my clients.
B. Aspirational Statement on Professionalism4

The Court believes there are unfortunate trends of commercialization and loss of
professional community in the current practice of law. These trends are manifested in an undue
emphasis on the financial rewards of practice, a lack of courtesy and civility among members of
our profession, a lack of respect for the judiciary and for our systems of justice, and a lack of
regard for others and for the common good. As a community of professionals, we should strive
to make the internal rewards of service, craft, and character, and not the external reward of
financial gain, the primary rewards of the practice of law. In our practices we should remember
that the primary justification for who we are and what we do is the common good we can achieve
through the faithful representation of people who desire to resolve their disputes in a peaceful
manner and to prevent future disputes. We should remember, and we should help our clients
remember, that the way in which our clients resolve their disputes defines part of the character
of our society and we should act accordingly.

As professionals, we need aspirational ideals to help bind us together in a professional
community. Accordingly, the Court issues the following Aspirational Statement setting forth
general and specific aspirational ideals of our profession. This statement is a beginning list of
the ideals of our profession. It is primarily illustrative. Our purpose is not to regulate, and
certainly not to provide a basis for discipline, but rather to assist the Bar's efforts to maintain a
professionalism that can stand against the negative trends of commercialization and loss of
community. It is the Court's hope that Georgia's lawyers, judges, and legal educators will use the
following aspirational ideals to reexamine the justifications of the practice of law in our society
and to consider the implications of those justifications for their conduct. The Court feels that
enhancement of professionalism can be best brought about by the cooperative efforts of the
organized bar, the courts, and the law schools with each group working independently, but also
jointly in that effort.
General Aspirational Ideals
As a lawyer, I will aspire:
4

See id.
Page 2 of 11

ARBITRATION INSTITUTE
13 of 381

(a) To put fidelity to clients and, through clients, to the common good, before selfish
interests.

(b) To model for others, and particularly for my clients, the respect due to those we call upon
to resolve our disputes and the regard due to all participants in our dispute resolution processes.

(c) To avoid all forms of wrongful discrimination in all of my activities including
discrimination on the basis of race, religion, sex, age, handicap, veteran status, or national origin.
The social goals of equality and fairness will be personal goals for me.

(d) To preserve and improve the law, the legal system, and other dispute resolution
processes as instruments for the common good.

(e) To make the law, the legal system, and other dispute resolution processes available to all.

(f) To practice with a personal commitment to the rules governing our profession and to
encourage others to do the same.

(g) To preserve the dignity and the integrity of our profession by my conduct. The dignity
and the integrity of our profession is an inheritance that must be maintained by each successive
generation of lawyers.

(h) To achieve the excellence of our craft, especially those that permit me to be the moral
voice of clients to the public in advocacy while being the moral voice of the public to clients in
counseling. Good lawyering should be a moral achievement for both the lawyer and the client.
(i) To practice law not as a business, but as a calling in the spirit of public service.

Specific Aspirational Ideals
As to clients, I will aspire:

(a) To expeditious and economical achievement of all client objectives.

(b) To fully informed client decision-making. As a professional, I should:
(1) Counsel clients about all forms of dispute resolution;

(2) Counsel clients about the value of cooperation as a means towards the productive
resolution of disputes;

(3) Maintain the sympathetic detachment that permits objective and independent advice
to clients;
(4) Communicate promptly and clearly with clients; and,

(5) Reach clear agreements with clients concerning the nature of the representation.

(c) To fair and equitable fee agreements. As a professional, I should:
Page 3 of 11
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(1) Discuss alternative methods of charging fees with all clients;

(2) Offer fee arrangements that reflect the true value of the services rendered;
(3) Reach agreements with clients as early in the relationship as possible;

(4) Determine the amount of fees by consideration of many factors and not just time
spent by the attorney;
(5) Provide written agreements as to all fee arrangements; and

(6) Resolve all fee disputes through the arbitration methods provided by the State Bar of
Georgia.

(d) To comply with the obligations of confidentiality and the avoidance of conflicting
loyalties in a manner designed to achieve the fidelity to clients that is the purpose of these
obligations.
As to opposing parties and their counsel, I will aspire:

(a) To cooperate with opposing counsel in a manner consistent with the competent
representation of all parties. As a professional, I should:
(1) Notify opposing counsel in a timely fashion of any cancelled appearance;

(2) Grant reasonable requests for extensions or scheduling changes; and,

(3) Consult with opposing counsel in the scheduling of appearances, meetings, and
depositions.

(b) To treat opposing counsel in a manner consistent with his or her professional obligations
and consistent with the dignity of the search for justice. As a professional, I should:
(1) Not serve motions or pleadings in such a manner or at such a time as to preclude
opportunity for a competent response;
(2) Be courteous and civil in all communications;

(3) Respond promptly to all requests by opposing counsel;

(4) Avoid rudeness and other acts of disrespect in all meetings including depositions and
negotiations;
(5) Prepare documents that accurately reflect the agreement of all parties; and

(6) Clearly identify all changes made in documents submitted by opposing counsel for
review.
As to the courts, other tribunals, and to those who assist them, I will aspire:
Page 4 of 11
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(a) To represent my clients in a manner consistent with the proper functioning of a fair,
efficient, and humane system of justice. As a professional, I should:
(1) Avoid non-essential litigation and non-essential pleading in litigation;
(2) Explore the possibilities of settlement of all litigated matters;

(3) Seek non-coerced agreement between the parties on procedural and discovery
matters;
(4) Avoid all delays not dictated by a competent presentation of a client's claims;

(5) Prevent misuses of court time by verifying the availability of key participants for
scheduled appearances before the court and by being punctual; and

(6) Advise clients about the obligations of civility, courtesy, fairness, cooperation, and
other proper behavior expected of those who use our systems of justice.
(b) To model for others the respect due to our courts. As a professional I should:
(1) Act with complete honesty;

(2) Know court rules and procedures;

(3) Give appropriate deference to court rulings;

(4) Avoid undue familiarity with members of the judiciary;

(5) Avoid unfounded, unsubstantiated, or unjustified public criticism of members of the
judiciary;
(6) Show respect by attire and demeanor;

(7) Assist the judiciary in determining the applicable law; and,

(8) Seek to understand the judiciary's obligations of informed and impartial decisionmaking.
As to my colleagues in the practice of law, I will aspire:
(a) To recognize and to develop our interdependence;

(b) To respect the needs of others, especially the need to develop as a whole person; and,

(c) To assist my colleagues become better people in the practice of law and to accept their
assistance offered to me.
As to our profession, I will aspire:

(a) To improve the practice of law. As a professional, I should:
Page 5 of 11
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(1) Assist in continuing legal education efforts;
(2) Assist in organized bar activities; and,

(3) Assist law schools in the education of our future lawyers.

(b) To protect the public from incompetent or other wrongful lawyering. As a professional,
I should:
(1) Assist in bar admissions activities;

(2) Report violations of ethical regulations by fellow lawyers; and,

(3) Assist in the enforcement of the legal and ethical standards imposed upon all lawyers.

As to the public and our systems of justice, I will aspire:

(a) To counsel clients about the moral and social consequences of their conduct.

(b) To consider the effect of my conduct on the image of our systems of justice including the
social effect of advertising methods.

(c) To provide the pro bono representation that is necessary to make our system of justice
available to all.
(d) To support organizations that provide pro bono representation to indigent clients.

(e) To improve our laws and legal system by, for example:
(1) Serving as a public official;

(2) Assisting in the education of the public concerning our laws and legal system;

system

(3) Commenting publicly upon our laws; and,

(4) Using other appropriate methods of effecting positive change in our laws and legal

The Lawyers Creed and aspirational statements above provide a road map as to why a diverse
neutral pool is so imperative. Attorneys in Georgia are encouraged by the Supreme Court of
Georgia to demonstrate professionalism5 as they proceed to improve the image of the bench and
bar, by emphasizing a sense of honesty, trustworthiness, truthfulness, integrity, fairness, and
civility.6 In the practice of law, a lawyer should remember that the primary justification for who
we are and what we do is the common good we can achieve through the faithful representation
Leslie E. Stewart, How to Avoid a Cultural Minefield in Your Law Practice When Working With International
Clients or Colleagues, November 30, 2018.

5
6

King v. State, 421 E.E.2d. 708,709 (1992).
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of people who desire to resolve their disputes in a peaceful manner and to prevent future
dispute.7

A lawyer should aspire to represent clients in a manner that is consistent with the proper
functioning of a fair, efficient, and humane system of justice.8 As stated in the Aspirational
Statement, a lawyer should aspire to “[a]void non-essential litigation and non-essential pleading
in litigation” and “[a]dvise clients about the obligations of civility, courtesy, fairness, cooperation,
and other proper behavior expected of those who use our systems of justice.”9 However, in the
context of alternative dispute resolution, if an arbitration pool reflects only one primary gender
and one primary race, it may undermine the very ideals lawyers should aspire to protect.
II.

How ADR play a Role in a Lawyer’s Professionalism Obligations.

A vast majority of cases settle through some form of ADR to give parties the opportunity to
work through disputed issues with a neutral third party, while preserving the parties’ resources
and hopefully, in a manner that promotes civility, courtesy, fairness, and cooperation. However,
the actual ADR process can be opaque. As one commentator described, “they exist ‘in the shadow
of the law;’ [t]here is no realistic way to know if these alternative dispute resolution mechanisms
are bringing about just results.” 10
A diverse legal profession, especially in alternative dispute resolution is fundamental in a
democratic society, where receiving a just outcome and positioning everyone on an equal playing
field is the goal. However, it should be noted that professionalism is fundamentally about
personal values and aspirational virtues. Accordingly, although an arbitrator does not have a
client and seeks to remain neutral, it is generally understood that individuals can be influenced
by their own unconscious biases. Accordingly, lawyers should take essential steps to ensure they
are holding to the aspirational ideals of professionalism when resolving disputes.
III.

The Importance of Diversity in ADR, Specifically in Arbitral Forums.

Although, an adjudicatory process resulting in a decision by a third-party(ies), arbitration
is party-driven and party-controlled. It is party-driven in that it arises from a consensual act: an
agreement to arbitrate. It is party-controlled in that while operating within an agreed
framework, it nevertheless allows the parties to design a process that best suits their needs.
Despite these characteristics, however, an axiom in arbitration is that the quality of the
proceeding will often depend on the caliber of the arbitrator. Even further, in a three-member
panel, while not expected to advocate for any particular side, a party-appointed arbitrator is
expected to present that party’s “perspective” on the tribunal where needed. This is especially
http://cjcpga.org/wp-content/uploads/2018/07/78-Lawyers-Creed-and-Aspirational-Statement-CleanCopy-v-2013.pdf

7
8

Id.

9

Id.

Michael Z. Green, Reconsidering Prejudice in Alternative Dispute Resolution for Black Work Matters, 70
SMU L. Rev. 639, 645 (2017).

10
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the case in international arbitration where the parties often come from different cultures. For a
party-driven and party-controlled system, therefore, the persistent homogeneity of arbitrators
(i.e., same gender, age group, education and culture) that ignores the growing diversity of
business people engaged in commerce, has become untenable.
In fact, it is an existential problem for arbitration itself:

Because arbitration is often used as a substitute for the judicial process, ensuring
that decision makers are representative of the diverse group of individuals before
them is key to ensuring fairness and public justice, as well as ensuring that
disputants will accept and abide by the arbitrators’ decisions. Having a group of
arbitrators that is diverse “is essential for democratic representation of the
parties in disputes” and helps to ensure that all of the parties have a fair chance at
justice.11

Caley Turner, in her paper, “Old White Male: Increasing Gender Diversity in Arbitration Panels,”
gives a good example:
Consider, for example, a young Latino woman being forced to arbitrate an
employment discrimination case against her boss, a white male, in front of a panel
of three white male arbitrators. The imbalance of power caused by such a
scenario, rather real or simply perceived, may affect the arbitrators’ decision, and
will definitely affect the woman’s perception of that decision. 12

These sentiments are echoed in commercial arbitration. Recently, a New York Supreme
Court granted hip hop mogul, Shawn C. Carter a/k/a Jay-Z, a stay of his AAA arbitration on the
basis that the AAA was only able to provide two non-conflicted African-American arbitrators.
Jay-Z claimed that “[t]his blatant failure of the AAA to ensure a diverse slate of arbitrators for
complex commercial cases is particularly shocking given the prevalence of mandatory
arbitration provisions in commercial contracts across nearly all industries, which undoubtedly
include minority owned and operated businesses.”13

Jay-Z later withdrew his request for a stay informing the court that the AAA had
committed to improving the diversity of its arbitrator roster to include more African Americans:
“While the information AAA provided has confirmed that AAA lacks an appreciable number of
minority (and particularly, African-American) arbitrators, AAA has indicated an openness both
to an arbitrator selection process in this Arbitration that will allow for meaningful consideration

11
12

See id citations omitted.
See id.

See Petitioner’s Memorandum of Law in Support of Order to Show Cause for a Temporary Restraining
Order and Preliminary Injunction, at pg. 7.
13
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of African-American arbitrators and to broader remedial measures intended to improve the
diversity of the arbitrator roster for future arbitrations.”14
Aside from fostering a perception of a fair and just process, the benefits of having diverse
arbitration panels are well-documented.15 Namely, diverse panels provide (1) a variety of
perspectives; (2) bring together people with different problem-solving skills;16 (3) lead to less
gender-biased decisions; and (4) provide a holistic approach to dispute analysis and resolution.
In sum, aside from the enhancement to the dispute resolution process that having a pool
of neutrals of different genders, ethnicities, and culture brings, diversity is crucial in ADR, and
especially in arbitration, because parties who have waived their right to resolve their disputes
in court need to perceive that they are involved in a fair and balanced process.

IV.

The Current State of Diversity in Arbitration.

Until recently, when one spoke about diversity in arbitration, the reference was mainly
to gender and generational diversity. Although much work remains to be done, gender diversity
is being addressed to the point that we now have the Equal Representation in Arbitration pledge
(the Pledge). The Pledge “seeks to increase, on an equal opportunity basis, the number of women
appointed as arbitrators in order to achieve a fair representation as soon practically possible,
with the ultimate goal of full parity.”17

Signatories of the Pledge commit to work towards gender parity when organizing
arbitration conference panels, committees or governing bodies, arbitration tribunals or rosters,
arbitral appointments, as well as support and encourage women in the industry. While not a
cure, the Pledge along with concrete efforts by arbitral institutions and key organizations, such
as Arbitral Women, have helped improve the percentage of women serving as arbitrators.18

Today, however, when many speak about diversity in arbitration, we are also referring
to ethnic, racial, and culture diversity. Such diversity must necessarily be defined in its local and
regional context. So, in the United States, as demonstrated by the Jay-Z arbitration, arbitral
14
15

See December 8, 2018 letter from Alex Spiro, Esq. to Hon. Barry Ostrager, at pgs. 2-3.
See “Better Decisions Through Diversity,” Kellogg Insight (2010).

“In truly multicultural environments, any person enhances the team by bringing to the table something
unique connected to his or her background. At the same time, the members of the team do not take for granted
any statement, and thus, team members come up with diverse angles, perspectives, and responses. Giammaro
Rao, citing Dr. Catharine Titi at in Diversity and Intergenerationality – Report on the Seminar “OGEMID and TDM
past, present and future: a celebration,’ Kluwer Arbitration Blogpost, May 20, 2018.
16

17

Commentary to the Pledge at http://www.arbitrationpledge.com/about-the-pledge.

See the results of the 2018 International Arbitration Survey: The Evolution of International Arbitration,
published by the School of International Arbitration at Queen Mary, University of London (QMUL), in
partnership with White & Case LLP.
18
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institutions will have to address the lack of African Americans on their rosters, whereas in
another country, this may be other minority or ethnic groups.
The lack of ethnic, racial, and culture diversity is especially a concern in the international
investment arbitration context, which while global, stubbornly clings to arbitrators who are
predominantly from the United States or Western Europe. Internationally, therefore, the
problem is so stark that it was a contributing factor to shaken confidence in the efficacy and
fairness of investor-state arbitration.

To gain the recently observed success of increasing gender diversity in arbitration, the
community first acknowledge the problem; diagnosed its causes; then gathered together to
address it effectively. It should be noted here that after much debate, the community agreed that
while parties played a major role in the selection of arbitrators, the burden of helping to increase
diversity in arbitration should primarily be borne by arbitral institutions who play a central role
in arbitrator appointments, and through their statistics, could provide current information about
progress. Below is a description of how a few arbitral institutions have addressed the issue of
increasing diversity in arbitration:
A. American Arbitration Association (AAA)

The AAA created a Diversity Committee to help promote diversity in ADR and it reminds users
that its Mission and Vision statement asserts a “shared commitment to a diverse Roster of
Arbitrators and Mediators,” which it fulfills by actively recruiting women and minority
candidates for its rosters. According to the AAA’s website, 24% of the AAA Roster is composed
of women and minorities,19 and this figure is increasing. The AAA also started using algorithms
to provide arbitrator lists with at least 20% diverse panelists where needed. Perhaps most
notable is the AAA’s Higginbotham Fellows Program. Created in 2009, the program provides
training, networking, and mentorship for up-and-coming diverse ADR practitioners. Several
graduates of this program are now listed on the AAA’s rosters.
B. International Institute for Conflict Prevention & Resolution, Inc. (CPR)

CPR created a national task force on diversity in arbitration to “devise practical strategies to
increase the participation and inclusion of women, minorities and other diverse individuals in
mediation, arbitration and other dispute prevention and resolution processes.”20 The group
regularly coordinates with minority bar associations on diversity initiatives around the world
and created a pledge for corporations to communicate their commitment to diversity in ADR.
Perhaps one of the more practical solutions of any institution is CPR’s two-year mentoring and
apprentice program designed to further diversity among neutrals in large commercial cases.
Candidates of this program are trained, assigned an experienced arbitrator as a mentor and can
observe certain ADR proceedings.
See
https://www.adr.org/sites/default/files/document_repository/AAA182_putting_diversity_into_practice.pdf
19
20

See https://www.cpradr.org/programs/committees/diversity-task-force-adr
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C. International Court of Arbitration of the International Chamber of Commerce
(ICC)
Part of a global business organization, renewed efforts within the ICC to tackle gender inequality
commenced in part with the revealed harm to the GDP of countries who fail to activate the full
economic potential of women in society. It was found that while women made up half of the
world’s population, failure to provide women with economic opportunities as well as wage gaps
between male and female workers prevented women from fully contributing to the economic
development of their countries.

With efforts to increase gender parity throughout the organization under way, the ICC recently
reported perfect gender parity on the ICC Court. For the representation of women on ICC cases,
it discloses statistics on the gender balance of ICC tribunals in the hopes that this information
will help promote regional, generational and gender diversity in the appointment of
arbitrators.21 Like other arbitral institutions, the ICC also became a signatory to the Pledge
promising to take meaningful and actionable steps towards increasing the number of women
appointed as arbitrators.
V.

Conclusion.

In sum, after years of effort and mobilization of every actor in the industry (i.e., arbitral
institutions and organizations, academia, practitioners, arbitrators and parties), we are finally
beginning to see an increase in gender diversity in arbitration. This improvement has been slow
and is relatively new, so the industry must remain vigilant to maintain this growth. Despite these
efforts, however, gender diversity can be seen as “low-hanging fruit” in comparison to increasing
other types of diversity in arbitration. While the problem and its causes may be similar, how it is
addressed presents challenges for the community, especially in an international context.
Nevertheless, with the experience garnered from efforts to improve gender diversity in
arbitration, there is real hope that increasing other types of diversity can also be tackled in a
systematic and effective manner. Only time will tell.

21

See https://iccwbo.org/global-issues-trends/diversity/
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the gqual declaration

We, the undersigned, are united by the deep conviction that equality and non-discrimination
are neither aspirations nor privileges; they are rights.
International law supports this conviction. It prohibits discrimination and requires states to
guarantee gender equality. Regrettably, there are many dimensions in which this mandate
goes unfulfilled. GQUAL aims to call the attention of the international community to one of
these dimensions: the underrepresentation of women in leadership positions in international
bodies.
Women are underrepresented in virtually all international bodies responsible for monitoring
and developing international law, human rights, and international relations, both in the United
Nations and in regional organizations in the Americas, Asia, Africa, and Europe.
As of September 2015, women occupied only 17% of all positions within the main international
and regional tribunals. For example, only 3 out of 15 judges on the International Court of Justice
are women; the International Tribunal for the Law of the Sea has 21 judges and only one is a
woman; the International Criminal Tribunal for the former Yugoslavia has 17 members and only
2 women; and the Inter-American Court of Human Rights has no female judge among its seven
members.
Additionally, women comprise no more than 30% of the United Nations Human Rights
Committee, the Committee on Economic, Social, and Cultural Rights, and the Committee
against Torture. The United Nations Committee on Enforced Disappearances counts with the
participation of only 2 women among its 10 constituents; while the Working Group on Arbitrary
Detention has five members, only one of them female. In fact, 11 of the United Nations Special
Procedures that have been occupied by more than one mandate-holder have never been led
by a woman. Some of these positions have been in existence for decades.
In most cases, member states are responsible for nominating and electing candidates for these
positions. These same states are responsible for respecting the principle of non-discrimination.
In practice, however, states usually do not have transparent guidelines or procedures that
respect gender parity and equality to guide candidate nominations and voting processes.
Furthermore, the majority of these international bodies and tribunals also lack specific criteria,
rules or mechanisms to correct these gender disparities.

4
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Article 8 of the Convention on the Elimination of all forms of Discrimination against Women
(CEDAW) guarantees women, on equal terms with men and without discrimination, the
opportunity to represent their governments at the international level and to participate in the
work of international organizations. Our current reality demonstrates a failure to comply with
this obligation by member states.
We firmly believe that in order to promote equality, the institutions created to protect human
rights must reflect this principle in their composition and actions. Women, as a diverse group,
are affected by a wide variety of experiences, conditions, and forms of discrimination. With
an inclusive spirit, we promote this declaration with the hope that our demand and call for
reflection changes structural inequalities that impact access to international spaces.
Therefore, we call for:
The establishment of guidelines, measures, and mechanisms on a national and
international level that guarantee gender parity in positions involving international
responsibility, including international tribunals and bodies, human rights bodies,
Special Procedures, and regional and international organizations.
That in every country, the Executive branch and Foreign Ministry publicly pledge
to guarantee parity when presenting and voting for candidates for international
tribunals and bodies, human rights bodies, Special Procedures, and diplomatic or
other positions in regional and international organizations.
That those who feel compelled by our call for gender equality and parity support
and promote the commitment presented in this declaration.
For more information, visit us at
WWW.GQUALCAMPAIGN.ORG

WWW.FACEBOOK.COM/GQUALCAMPAIGN
@GQUALCAMPAIGN

5
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MY 10 Pledge
resolutions

HAPPY NEW YEAR FROM
EVERYONE AT ERA PLEDGE

1

I will appoint women as
arbitrators on an equal
opportunity basis.

2

I will ask my firm/arbitral
institution whether we have a
policy in place for tracking the
number of female arbitrators we
appoint.

3

Next time I am putting together
a list of proposed arbitrators,
I will use the Pledge’s female
arbitrator search tool.

4

I will suggest a woman for a
speaking slot at an arbitration
conference.

5

I will consider offering
co-authorship to a female
arbitration practitioner for my
next article or opinion piece.

6

I will talk about having signed
the Pledge at my next
speaking engagement at an
arbitration event and, where
possible, make the Pledge
available to sign at the event.

7

I will wear a Pledge badge at
arbitration conferences and
events to show my support for
gender equality in arbitration.

8

I will send an email to my
team introducing them to the
Pledge or mention the Pledge
at our next team meeting and
encourage my colleagues to
sign it.

9

I will act as a mentor to a junior
female colleague within the
arbitration community.

10

I will bring a male colleague with
me to the next event
on women in arbitration/
the Pledge.

arbitrationpledge.com
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THE CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM
(Founded 1989)

A Brief History of the Chief Justice’s Commission on Professionalism
Karlise Y. Grier, Executive Director
The mission of the Commission is to support and encourage lawyers to exercise the highest
levels of professional integrity in their relationships with their clients, other lawyers, the courts and
the public, and to fulfill their obligations to improve the law and legal system and to ensure access
to that system.
After a series of meetings of key figures in Georgia’s legal community in 1988, in February
of 1989, the Supreme Court of Georgia created the Chief Justice’s Commission on Professionalism,
the first entity of this kind in the world created by a high court to address legal professionalism. In
March of 1989, the Rules of the State Bar of Georgia were amended to lay out the purpose,
members, powers and duties of the Commission. The brainchild of Justice Thomas Marshall and
past Emory University President James Laney, they were joined by Justices Charles Weltner and
Harold Clarke and then State Bar President A. James Elliot in forming the Commission. The
impetus for this entity then and now is to address uncivil approaches to the practice of law, as many
believe legal practice is departing from its traditional stance as a high calling – like medicine and
the clergy – to a business.
The Commission carefully crafted a statement of professionalism, A Lawyers Creed and
Aspirational Statement on Professionalism, guidelines and standards addressing attorneys’
relationships with colleagues, clients, judges, law schools and the public, and retained its first
executive director, Hulett “Bucky” Askew. Professionalism continuing legal education was
mandated and programming requirements were developed by then assistant and second executive
director Sally Evans Lockwood. During the 1990s, after the Commission conducted a series of
convocations with the bench and bar to discern professionalism issues from practitioners’ views, the
State Bar instituted new initiatives, such as the Committee on Inclusion in the Profession (fka
Women and Minorities in the Profession Committee). Then the Commission sought the concerns
of the public in a series of town hall meetings held around Georgia. Two concerns raised in these
meetings were: lack of civility and the economic pressures of law practice. As a result, the State Bar
of Georgia established the Law Practice Management Program.
Over the years, the Commission has worked with the State Bar to establish other programs
that support professionalism ideals, including the Consumer Assistance Program and the Diversity
Program. In 1993, under President Paul Kilpatrick, the State Bar’s Committee on Professionalism
partnered with the Commission in establishing the first Law School Orientation on Professionalism
Program for incoming law students held at every Georgia law school. This program was replicated
at more than forty U.S. law schools. It engages volunteer practicing attorneys, judges and law
professors with law students in small group discussions of hypothetical contemporary
professionalism and ethics situations.
In 1997, the Justice Robert Benham Community Service Awards Program was initiated to
recognize members of the bench and bar who have combined a professional career with outstanding
service to their communities around Georgia. The honorees are recognized for voluntary
participation in community organizations, government-sponsored activities, youth programs,
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religious activities or humanitarian work outside of their professional practice or judicial duties.
This annual program is now usually held at the State Bar Headquarters in Atlanta and is cosponsored by the Commission and the State Bar. The program generally attracts several hundred
attendees who celebrate Georgia lawyers who are active in the community.
In 2006, veteran attorney and former law professor, Avarita L. Hanson became the third
executive director. In addition to providing multiple CLE programs for local bars, government and
law offices, she served as Chair of the ABA Consortium on Professionalism Initiatives, a group that
informs and vets ideas of persons interested in development of professionalism programs. She
authored the chapter on Reputation, in Paul Haskins, Ed., ESSENTIAL QUALITIES OF THE
PROFESSIONAL LAWYER, ABA Standing Committee on Professionalism, ABA Center for
Professional Responsibility (July 2013) and recently added to the newly-released accompanying
Instructor’s Manual (April 2017). Ms. Hanson retired in August 2017 after a distinguished career
serving the Commission.
Today, the Commission, which meets three times per year, is under the direction and
management of its fourth executive director, attorney Karlise Yvette Grier. The Commission
continues to support and advise persons locally, nationally and globally who are interested in
professionalism programming and maintains a resource library to support its mission. The Chief
Justice of the Supreme Court of Georgia serves as the Commission’s chair, and Chief Justice P.
Harris Hines currently serves in this capacity. The Commission has twenty-two members
representing practicing lawyers, the state appellate and trial courts, the federal district court, all
Georgia law schools and the public. (See Appendix A). In addition to the executive director, the
Commission staff includes Terie Latala (Assistant Director) and Nneka Harris Daniel
(Administrative Assistant). With its chair, members and staff, the Commission is well equipped to
fulfill its mission and to inspire and develop programs to address today’s needs of the legal
profession and those concerns on the horizon. (See Appendix B).
The Commission works through committees (Access to Justice, Finance and Personnel,
Educational Video Projects, Professionalism Curriculum, Benham Awards Selection) in carrying
out some of its duties. It also works with other state and national entities, such as the American Bar
Association’s Center for Professional Responsibility and its other groups. To keep Georgia Bar
members abreast of professionalism activities and issues, there is a regular column on the
Professionalism Page of every issue of the Georgia Bar Journal. Current Commission projects
include: globalization of the law, the delivery of legal services, addressing issues of lawyers aging
in the practice of law, intergenerational communications, innovations in professionalism law school
curriculum and supporting access to justice initiatives.
After 29 years, the measure of effectiveness of the Chief Justice’s Commission on
Professionalism may ultimately rest in the actions, character and demeanor of every Georgia lawyer.
There remains work to do. The Commission’s leadership and dedication to this cause, along with
Georgia’s capable, committed and innovative bench and bar, will continue to lead the charge,
movement and dialogue on legal professionalism.
Chief Justice’s Commission on Professionalism
104 Marietta Street, N.W.
Suite 104
Atlanta, Georgia 30303
(404) 225-5040
professionalism@cjcpga.org
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CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

PROFESSIONALISM AND GEORGIA’S LEGAL PROFESSION
THE MEANING OF PROFESSIONALISM
The three ancient learned professions were the law, medicine, and ministry. The word
profession comes from the Latin professus, meaning to have affirmed publicly. As one legal scholar
has explained, “The term evolved to describe occupations that required new entrants to take an oath
professing their dedication to the ideals and practices associated with a learned calling.”1 Many
attempts have been made to define a profession in general and lawyer professionalism in particular.
The most commonly cited is the definition developed by the late Dean Roscoe Pound of Harvard
Law School:
The term refers to a group . . . pursuing a learned art as a common calling in the spirit
of public service - no less a public service because it may incidentally be a means of
livelihood. Pursuit of the learned art in the spirit of a public service is the primary
purpose.2
Thinking about professionalism and discussing the values it encompasses can provide
guidance in the day-to-day practice of law. Professionalism is a wide umbrella of values
encompassing competence, character, civility, commitment to the rule of law, to justice and to the
public good. Professionalism calls us to be mindful of the lawyer’s roles as officer of the court,
advocate, counselor, negotiator, and problem solver. Professionalism asks us to commit to
improvement of the law, the legal system, and access to that system. These are the values that make
us a profession enlisted in the service not only of the client but of the public good as well. While
none of us achieves perfection in serving these values, it is the consistent aspiration toward them that
defines a professional. The Commission encourages thought not only about the lawyer-client
relationship central to the practice of law but also about how the legal profession can shape us as
people and a society.
BACKGROUND ON THE LEGAL PROFESSIONALISM MOVEMENT IN GEORGIA
In 1986, the American Bar Association ruefully reported that despite the fact that
lawyers’ observance of the rules of ethics governing their conduct is sharply on the rise, lawyers’
professionalism, by contrast, may well be in steep decline:

1

DEBORAH L. RHODE, PROFESSIONAL RESPONSIBILITY: ETHICS BY THE PERVASIVE METHOD 39 (1994)

2

ROSCOE POUND, THE LAWYER FROM ANTIQUITY TO MODERN TIMES 5 (1953)
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[Although] lawyers have tended to take the rules more seriously because of an
increased fear of disciplinary prosecutions and malpractice suits, . . . [they] have
also tended to look at nothing but the rules; if conduct meets the minimum
standard, lawyers tend to ignore exhortations to set their standards at a higher
level.3
The ABA’s observation reflects a crucial distinction: while a canon of ethics may cover what
is minimally required of lawyers, “professionalism” encompasses what is more broadly expected
of them – both by the public and by the best traditions of the legal profession itself.
In response to these challenges, the State Bar of Georgia and the Supreme Court of Georgia
embarked upon a long-range project – to raise the professional aspirations of lawyers in the state.
Upon taking office in June 1988, then State Bar President A. James Elliott gave Georgia’s
professionalism movement momentum when he placed the professionalism project at the top of his
agenda. In conjunction with Chief Justice Marshall, President Elliott gathered 120 prominent judges
and lawyers from around the state to attend the first Annual Georgia Convocation on
Professionalism.
For its part, the Georgia Supreme Court took three important steps to further the
professionalism movement in Georgia. First, at the first Convocation, the Supreme Court of Georgia
announced and administered to those present a new Georgia attorney’s oath emphasizing the virtue
of truthfulness, reviving language dating back to 1729. (See also Appendix C). Second, as a result
of the first Convocation, in 1989, the Supreme Court of Georgia took two additional significant steps
to confront the concerns and further the aspirations of the profession. First, it created the Chief
Justice’s Commission on Professionalism (the “Commission”) and gave it a primary charge of
ensuring that the practice of law in this state remains a high calling, enlisted in the service not only
of the client, but of the public good as well. This challenging mandate was supplemented by the
Court’s second step, that of amending the mandatory continuing legal education (CLE) rule to
require all active Georgia lawyers to complete one hour of Professionalism CLE each year [Rule 8104 (B)(3) of the Rules and Regulations for the Organization and Government of the State Bar of
Georgia and Regulation (4) thereunder].
GENERAL PURPOSE OF CLE PROFESSIONALISM CREDIT
Beginning in 1990, the Georgia Supreme Court required all active Georgia lawyers to
complete one hour of Professionalism CLE each year [Rule 8-104 (B)(3) of the Rules and
Regulations for the Organization and Government of the State Bar of Georgia and Regulation (4)
thereunder]. The one hour of Professionalism CLE is distinct from and in addition to the required
ethics CLE. The general goal of the Professionalism CLE requirement is to create a forum in which
lawyers, judges and legal educators can explore the meaning and aspirations of professionalism in

3

AMERICAN BAR ASSOCIATION COMMISSION ON PROFESSIONALISM, “ . . . IN THE SPIRIT OF PUBLIC SERVICE:” A
BLUEPRINT FOR THE REKINDLING OF LAWYER PROFESSIONALISM, (1986) P.7.
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contemporary legal practice and reflect upon the fundamental premises of lawyer professionalism
– competence, character, civility, commitment to the rule of law, to justice, and to the public good.
Building a community among the lawyers of this state is a specific goal of this requirement.
DISTINCTION BETWEEN ETHICS AND PROFESSIONALISM
The Supreme Court has distinguished between ethics and professionalism, to the extent of
creating separate one-hour CLE requirements for each. The best explanation of the distinction
between ethics and professionalism that is offered by former Chief Justice Harold Clarke of the
Georgia Supreme Court:
“. . . the idea [is] that ethics is a minimum standard which is required of all
lawyers, while professionalism is a higher standard expected of all lawyers.”
Laws and the Rules of Professional Conduct establish minimal standards of consensus
impropriety; they do not define the criteria for ethical behavior. In the traditional sense, persons are
not “ethical” simply because they act lawfully or even within the bounds of an official code of
ethics. People can be dishonest, unprincipled, untrustworthy, unfair, and uncaring without breaking
the law or the code. Truly ethical people measure their conduct not by rules but by basic moral
principles such as honesty, integrity and fairness.
The term “Ethics” is commonly understood in the CLE context to mean “the law of
lawyering” and the rules by which lawyers must abide in order to remain in good standing before
the bar. Legal Ethics CLE also includes malpractice avoidance. “Professionalism” harkens back
to the traditional meaning of ethics discussed above. The Commission believes that lawyers should
remember in counseling clients and determining their own behavior that the letter of the law is only
a minimal threshold describing what is legally possible, while professionalism is meant to address
the aspirations of the profession and how we as lawyers should behave. Ethics discussions tend to
focus on misconduct -- the negative dimensions of lawyering. Professionalism discussions have
an affirmative dimension -- a focus on conduct that preserves and strengthens the dignity,
honor, and integrity of the legal system.
As former Chief Justice Benham of the Georgia Supreme Court says, “We should expect
more of lawyers than mere compliance with legal and ethical requirements.”
ISSUES AND TOPICS
In March of 1990, the Chief Justice’s Commission adopted A Lawyer’s Creed (See Appendix
D) and an Aspirational Statement on Professionalism (See Appendix E). These two documents
should serve as the beginning points for professionalism discussions, not because they are to be
imposed upon Georgia lawyers or bar associations, but because they serve as words of
encouragement, assistance and guidance. These comprehensive statements should be utilized to
frame discussions and remind lawyers about the basic tenets of our profession.
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Specific topics which can be the subjects of Professionalism CLE include:















Access to Justice
Administration of Justice
Advocacy - effective persuasive advocacy techniques for trial, appellate, and other
representation contexts
Alternative Dispute Resolution - negotiation, settlement, mediation, arbitration, early neutral
evaluation, other dispute resolution processes alternative to litigation
Billable Hours
Civility
Client Communication Skills
Client Concerns and Expectations
Client Relations Skills
Commercial Pressures
Communication Skills (oral and written)
Discovery - effective techniques to overcome misuse and abuse
Diversity and Inclusion Issues - age, ethnic, gender, racial, sexual orientation, socioeconomic
status
Law Practice Management - issues relating to development and management of a law
practice including client relations and technology to promote the efficient, economical and
competent delivery of legal services.
Practice Management CLE includes, but is not limited to, those
activities which (1) teach lawyers how to organize and manage their
law practices so as to promote the efficient, economical and
competent delivery of legal services; and (2) teach lawyers how to
create and maintain good client relations consistent with existing
ethical and professional guidelines so as to eliminate malpractice
claims and bar grievances while improving service to the client and
the public image of the profession.










Mentoring
Proficiency and clarity in oral, written, and electronic communications - with the court,
lawyers, clients, government agencies, and the public
Public Interest
Quality of Life Issues - balancing priorities, career/personal transition, maintaining
emotional and mental health, stress management, substance abuse, suicide prevention,
wellness
Responsibility for improving the administration of justice
Responsibility to ensure access to the legal system
Responsibility for performing community, public and pro bono service
Restoring and sustaining public confidence in the legal system, including courts, lawyers,
the systems of justice
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Roles of Lawyers
The Lawyer as Advocate
The Lawyer as Architect of Future Conduct
The Lawyer as Consensus Builder
The Lawyer as Counselor
The Lawyer as Hearing Officer
The Lawyer as In-House Counsel
The Lawyer as Judge (or prospective judge)
The Lawyer as Negotiator
The Lawyer as Officer of the Court
The Lawyer as Problem Solver
The Lawyer as Prosecutor
The Lawyer as Public Servant
Satisfaction in the Legal Profession
Sexual Harassment
Small Firms/Solo Practitioners





Karl N. Llewellyn, jurisprudential scholar who taught at Yale, Columbia, and the University
of Chicago Law Schools, often cautioned his students:
The lawyer is a man of many conflicts. More than anyone else in our society, he
must contend with competing claims on his time and loyalty. You must represent
your client to the best of your ability, and yet never lose sight of the fact that you are
an officer of the court with a special responsibility for the integrity of the legal
system. You will often find, brethren and sistern, that those professional duties do
not sit easily with one another. You will discover, too, that they get in the way of
your other obligations – to your conscience, your God, your family, your partners,
your country, and all the other perfectly good claims on your energies and hearts.
You will be pulled and tugged in a dozen directions at once. You must learn to
handle those conflicts.4
The real issue facing lawyers as professionals is developing the capacity for critical and
reflective judgment and the ability to “handle those conflicts,” described by Karl Llewellyn. A
major goal of Professionalism CLE is to encourage introspection and dialogue about these issues.

4

MARY ANN GLENDON, A NATION UNDER LAWYERS 17 (1994)
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CHIEF JUSTICE’S COMMISSION ON
PROFESSIONALISM
Karlise Y. Grier
Executive Director

Harold D. Melton, Chief Justice
Supreme Court of Georgia

APPENDICES

A – 2018-2019 COMMISSION MEMBERS
B – MISSION STATEMENT
C – OATH OF ADMISSION
D – A LAWYER’S CREED
E – ASPIRATIONAL STATEMENT ON
PROFESSIONALISM

Suite 620 • 104 Marietta Street, NW • Atlanta, Georgia 30303
Phone: (404) 225-5040 • Fax: (404) 225-5041 • E-mail: professionalism@cjcpga.org
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APPENDIX A

CHIEF JUSTICE’S COMMISSION ON PROFESSIONALISM

2018 - 2019
Members
The Honorable Harold D. Melton (Chair), Atlanta
Professor Nathan S. Chapman, Athens
Professor Clark D. Cunningham, Atlanta
The Honorable J. Antonio DelCampo, Atlanta
Mr. Gerald M. Edenfield, Statesboro
The Honorable Susan E. Edlein, Atlanta
Ms. Elizabeth L. Fite, Decatur
Ms. Rebecca Grist, Macon
Associate Dean Sheryl Harrison-Mercer, Atlanta
The Honorable Kenneth B. Hodges III, Covington
The Honorable Steve C. Jones, Atlanta
The Honorable Meng H. Lim, Tallapoosa
Professor Patrick E. Longan, Macon
Ms. Maria Mackay, Watkinsville
The Honorable Carla W. McMillian, Atlanta
The Honorable Rizza O' Connor, Lyons
Ms. Claudia S. Saari, Decatur
Ms. Adwoa Ghartey-Tagoe Seymour, Atlanta
Assistant Dean Rita A. Sheffey, Atlanta
Ms. Nicki Noel Vaughan, Gainesville
Mr. R. Kyle Williams, Decatur
Dr. Monica L. Willis-Parker, Stone Mountain

Advisors
The Honorable Robert Benham, Atlanta
Ms. Jennifer M. Davis, Atlanta
The Honorable Britt C. Grant, Atlanta
The Honorable Horace J. Johnson, Atlanta
Professor Roy M. Sobelson, Atlanta

LIAISONS
Mr. Robert Arrington, Atlanta
Mr. Jeffrey R. Davis, Atlanta
Ms. Paula J. Frederick, Atlanta
Professor Nicole G. Iannarone, Atlanta
Ms. Michelle E. West, Atlanta
Ms. DeeDee Worley, Atlanta

Staff
Ms. Karlise Y. Grier, Atlanta

Italics denotes public member/non-lawyer
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APPENDIX B

MISSION STATEMENT
The mission of the Chief Justice’s Commission on
Professionalism is to support and encourage lawyers to exercise
the highest levels of professional integrity in their relationships
with their clients, other lawyers, the courts, and the public and
to fulfill their obligations to improve the law and the legal
system and to ensure access to that system.
CALLING TO TASKS
The Commission seeks to foster among lawyers an active
awareness of its mission by calling lawyers to the following
tasks, in the words of former Chief Justice Harold Clarke:
1.

To recognize that the reason for the existence of lawyers
is to act as problem solvers performing their service on
behalf of the client while adhering at all times to the
public interest;

2.

To utilize their special training and natural talents in
positions of leadership for societal betterment;

3.

To adhere to the proposition that a social conscience and
devotion to the public interest stand as essential elements
of lawyer professionalism.
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APPENDIX C

HISTORICAL INFORMATION ABOUT THE COMMISSION’S ROLES IN THE
DEVELOPMENT OF THE CURRENT GEORGIA ATTORNEY OATH
In 1986, Emory University President James T. Laney delivered a lecture on “Moral
Authority in the Professions.” While expressing concern about the decline in moral authority of all
the professions, he focused on the legal profession because of the respect and confidence in which
it has traditionally been held and because it has been viewed as serving the public in unique and
important ways. Dr. Laney expressed the fear that the loss of moral authority has as serious a
consequence for society at large as it does for the legal profession.
For its part, the Georgia Supreme Court took an important step to further the professionalism
moment in Georgia. At the first convocation on professionalism, the Court announced and
administered to those present a new Georgia attorney’s oath emphasizing the virtue of truthfulness,
reviving language dating back to 1729. Reflecting the idea that the word “profession” derives from
a root meaning “to avow publicly,” this new oath of admission to the State Bar of Georgia indicates
that whatever other expectations might be made of lawyers, truth-telling is expected, always and
everywhere, of every true professional. Since the convocation, the new oath has been administered
to thousands of lawyers in circuits all over the state.
Attorney’s Oath
I,_____________, swear that I will truly and honestly, justly, and uprightly demean myself,
according to the laws, as an attorney, counselor, and solicitor, and that I will support and defend
the Constitution of the United States and the Constitution of the State of Georgia. So help me God.

In 2002, at the request of then-State Bar President George E. Mundy, the Committee on
Professionalism was asked to revise the Oath of Admission to make the wording more relevant to
the current practice of law, while retaining the original language calling for lawyers to “truly and
honestly, justly and uprightly” conduct themselves. The revision was approved by the Georgia
Supreme Court in 2002.
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OATH OF ADMISSION
TO THE STATE BAR OF GEORGIA

“I,___________________, swear that I will truly and honestly,
justly and uprightly conduct myself as a member of this learned
profession and in accordance with the Georgia Rules of
Professional Conduct, as an attorney and counselor and that I will
support and defend the Constitution of the United States and the
Constitution of the State of Georgia. So help me God.”

As revised by the Supreme Court of Georgia, April 20, 2002
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A LAWYER’S CREED
To my clients, I offer faithfulness, competence, diligence, and good
judgement. I will strive to represent you as I would want to be represented and to be
worthy of your trust.
To the opposing parties and their counsel, I offer fairness, integrity, and
civility. I will seek reconciliation and, if we fail, I will strive to make our dispute a
dignified one.
To the courts, and other tribunals, and to those who assist them, I offer
respect, candor, and courtesy. I will strive to do honor to the search for justice.
To my colleagues in the practice of law, I offer concern for your welfare. I
will strive to make our association a professional friendship.
To the profession, I offer assistance. I will strive to keep our business a
profession and our profession a calling in the spirit of public service.
To the public and our systems of justice, I offer service. I will strive to
improve the law and our legal system, to make the law and our legal system available
to all, and to seek the common good through the representation of my clients.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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ASPIRATIONAL STATEMENT ON PROFESSIONALISM
The Court believes there are unfortunate trends of commercialization and loss of
professional community in the current practice of law. These trends are manifested in an undue
emphasis on the financial rewards of practice, a lack of courtesy and civility among members of
our profession, a lack of respect for the judiciary and for our systems of justice, and a lack of
regard for others and for the common good. As a community of professionals, we should strive
to make the internal rewards of service, craft, and character, and not the external reward of
financial gain, the primary rewards of the practice of law. In our practices we should remember
that the primary justification for who we are and what we do is the common good we can achieve
through the faithful representation of people who desire to resolve their disputes in a peaceful
manner and to prevent future disputes. We should remember, and we should help our clients
remember, that the way in which our clients resolve their disputes defines part of the character of
our society and we should act accordingly.
As professionals, we need aspirational ideals to help bind us together in a professional
community. Accordingly, the Court issues the following Aspirational Statement setting forth
general and specific aspirational ideals of our profession. This statement is a beginning list of the
ideals of our profession. It is primarily illustrative. Our purpose is not to regulate, and certainly
not to provide a basis for discipline, but rather to assist the Bar’s efforts to maintain a
professionalism that can stand against the negative trends of commercialization and loss of
community. It is the Court’s hope that Georgia’s lawyers, judges, and legal educators will use the
following aspirational ideals to reexamine the justifications of the practice of law in our society and
to consider the implications of those justifications for their conduct. The Court feels that
enhancement of professionalism can be best brought about by the cooperative efforts of the
organized bar, the courts, and the law schools with each group working independently, but also
jointly in that effort.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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GENERAL ASPIRATIONAL IDEALS
As a lawyer, I will aspire:
(a)

To put fidelity to clients and, through clients, to the common good, before selfish
interests.

(b)

To model for others, and particularly for my clients, the respect due to those we call
upon to resolve our disputes and the regard due to all participants in our dispute
resolution processes.

(c)

To avoid all forms of wrongful discrimination in all of my activities including
discrimination on the basis of race, religion, sex, age, handicap, veteran status, or
national origin. The social goals of equality and fairness will be personal goals for
me.

(d)

To preserve and improve the law, the legal system, and other dispute resolution
processes as instruments for the common good.

(e)

To make the law, the legal system, and other dispute resolution processes available
to all.

(f)

To practice with a personal commitment to the rules governing our profession and
to encourage others to do the same.

(g)

To preserve the dignity and the integrity of our profession by my conduct. The
dignity and the integrity of our profession is an inheritance that must be maintained
by each successive generation of lawyers.

(h)

To achieve the excellence of our craft, especially those that permit me to be the
moral voice of clients to the public in advocacy while being the moral voice of the
public to clients in counseling. Good lawyering should be a moral achievement for
both the lawyer and the client.

(i)

To practice law not as a business, but as a calling in the spirit of public service.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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SPECIFIC ASPIRATIONAL IDEALS
As to clients, I will aspire:
(a)

To expeditious and economical achievement of all client objectives.

(b)

To fully informed client decision-making.
As a professional, I should:
(1)
Counsel clients about all forms of dispute resolution;
(2)
Counsel clients about the value of cooperation as a means towards the
productive resolution of disputes;
(3)
Maintain the sympathetic detachment that permits objective and
independent advice to clients;
(4)
Communicate promptly and clearly with clients; and,
(5)
Reach clear agreements with clients concerning the nature of the
representation.

(c)

To fair and equitable fee agreements.
As a professional, I should:
(1)
Discuss alternative methods of charging fees with all clients;
(2)
Offer fee arrangements that reflect the true value of the services rendered;
(3)
Reach agreements with clients as early in the relationship as possible;
(4)
Determine the amount of fees by consideration of many factors and not just
time spent by the attorney;
(5)
Provide written agreements as to all fee arrangements; and,
(6)
Resolve all fee disputes through the arbitration methods provided by the
State Bar of Georgia.

(d)

To comply with the obligations of confidentiality and the avoidance of conflicting
loyalties in a manner designed to achieve the fidelity to clients that is the purpose
of these obligations.

As to opposing parties and their counsel, I will aspire:
(a)

To cooperate with opposing counsel in a manner consistent with the competent
representation of all parties.
As a professional, I should:
(1)
Notify opposing counsel in a timely fashion of any cancelled appearance;

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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(2)
(3)
(b)

Grant reasonable requests for extensions or scheduling changes; and,
Consult with opposing counsel in the scheduling of appearances, meetings,
and depositions.

To treat opposing counsel in a manner consistent with his or her professional
obligations and consistent with the dignity of the search for justice.
As a professional, I should:
(1)
Not serve motions or pleadings in such a manner or at such a time as to
preclude opportunity for a competent response;
(2)
Be courteous and civil in all communications;
(3)
Respond promptly to all requests by opposing counsel;
(4)
Avoid rudeness and other acts of disrespect in all meetings including
depositions and negotiations;
(5)
Prepare documents that accurately reflect the agreement of all parties; and,
(6)
Clearly identify all changes made in documents submitted by opposing
counsel for review.

As to the courts, other tribunals, and to those who assist them, I will aspire:
(a)

To represent my clients in a manner consistent with the proper functioning of a fair,
efficient, and humane system of justice.
As a professional, I should:
(1)
Avoid non-essential litigation and non-essential pleading in litigation;
(2)
Explore the possibilities of settlement of all litigated matters;
(3)
Seek non-coerced agreement between the parties on procedural and
discovery matters;
(4)
Avoid all delays not dictated by a competent presentation of a client’s
claims;
(5)
Prevent misuses of court time by verifying the availability of key
participants for scheduled appearances before the court and by being
punctual; and,
(6)
Advise clients about the obligations of civility, courtesy, fairness,
cooperation, and other proper behavior expected of those who use our
systems of justice.

(b)

To model for others the respect due to our courts.
As a professional I should:
(1)
Act with complete honesty;
(2)
Know court rules and procedures;

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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(3)
(4)
(5)
(6)
(7)
(8)

Give appropriate deference to court rulings;
Avoid undue familiarity with members of the judiciary;
Avoid unfounded, unsubstantiated, or unjustified public criticism of
members of the judiciary;
Show respect by attire and demeanor;
Assist the judiciary in determining the applicable law; and,
Seek to understand the judiciary’s obligations of informed and impartial
decision-making.

As to my colleagues in the practice of law, I will aspire:
(a)

To recognize and to develop our interdependence;

(b)

To respect the needs of others, especially the need to develop as a whole person;
and,

(c)

To assist my colleagues become better people in the practice of law and to accept
their assistance offered to me.

As to our profession, I will aspire:
(a)

To improve the practice of law.
As a professional, I should:
(1)
Assist in continuing legal education efforts;
(2)
Assist in organized bar activities; and,
(3)
Assist law schools in the education of our future lawyers.

(b)

To protect the public from incompetent or other wrongful lawyering.
As a professional, I should:
(1)
Assist in bar admissions activities;
(2)
Report violations of ethical regulations by fellow lawyers; and,
(3)
Assist in the enforcement of the legal and ethical standards imposed upon
all lawyers.

As to the public and our systems of justice, I will aspire:
(a)

To counsel clients about the moral and social consequences of their conduct.

(b)

To consider the effect of my conduct on the image of our systems of justice
including the social effect of advertising methods.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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As a professional, I should ensure that any advertisement of my services:
(1) is consistent with the dignity of the justice system and a learned profession;
(2) provides a beneficial service to the public by providing accurate information
about the availability of legal services;
(3) educates the public about the law and legal system;
(4) provides completely honest and straightforward information about my
qualifications, fees, and costs; and,
(5) does not imply that clients’ legal needs can be met only through aggressive
tactics.
(c)

To provide the pro bono representation that is necessary to make our system of
justice available to all.

(d)

To support organizations that provide pro bono representation to indigent clients.

(e)

To improve our laws and legal system by, for example:
(1)
(2)
(3)
(4)

Serving as a public official;
Assisting in the education of the public concerning our laws and legal
system;
Commenting publicly upon our laws; and,
Using other appropriate methods of effecting positive change in our laws
and legal system.

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia, as amended September 10, 2003 and April 26, 2013
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Adwoa Ghartey-Tagoe Seymour
Assistant General Counsel
Cox Enterprises, Inc.
adwoa.seymour@coxinc.com
(678) 645-8212
Adwoa Ghartey-Tagoe Seymour serves as Assistant General Counsel for Cox
Enterprises, Inc., a leading communications, media and automotive services company
with more than 55,000 employees and $20 billion in revenue. Some of Cox’s brands
include Autotrader, Kelley Blue Book, Manheim Auto Auctions, as well as several
radio, television and newspaper outlets.

As part of Cox’s Litigation Center of Excellence, Adwoa provides counsel to Cox’s management teams on a large
and diverse portfolio of litigation matters for the parent company and its media and automotive divisions. She
also provides strategic advice regarding the assessment and improvement of general business practices so as to
avoid future disputes. In addition to resolving disputes and managing litigation matters, her responsibilities
include addressing electronic discovery issues and overseeing the Enterprise’s subpoena response team.

Prior to joining Cox, Adwoa served as a business litigation/product liability partner at the global law firm of
Bryan Cave LLP. While in private practice, she successfully litigated in state and federal trial and appellate
courts in multiple jurisdictions. She also represented clients in dozens of mediations and successfully
arbitrated claims before the American Arbitration Association (AAA), the International Centre for Dispute
Resolution (ICDR), and the National Arbitration Forum. Adwoa is licensed to practice law in Georgia and
Florida. Prior to leaving private practice, she was a registered neutral with the Georgia Office of Dispute
Resolution for ten years, certified in the areas of mediation and arbitration.
Adwoa has been recognized by various organizations for her legal acumen, professionalism and service. In
2017, she was named to the Georgia Super Lawyers magazine’s “Super Lawyers” list, an honor that is given
to no more than 5 percent of private practice practitioners in the state. She has also been previously
honored by the Atlanta Business Chronicle as a recipient of its “Women Who Mean Business” award.
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Lorraine M. Brennan, Esq.
Case Manager
Alicia Jantsch
T: 212-607-2785
F: 212-751-4099
620 Eighth Avenue, 34th Floor, New York, NY
10018
ajantsch@jamsadr.com

General Biography

Lorraine M. Brennan, Esq. is an accomplished national and international dispute resolution professional. She is
recognized and respected for her broad range of professional experience involving complex commercial litigation,
domestic and international arbitration and mediation, and her service as a distinguished global member of law
school faculties from the United States to China. Ms. Brennan was s elected to the 2017 Experts Guide for
Commercial Arbitration.
Lorraine is a highly sought-after speaker and frequent lecturer on complex commercial dispute resolution. She
maintains leadership roles in multiple organizations, including ArbitralWomen, the International and Dispute
Resolution Sections of the American Bar Association and the Institute for Transnational Arbitration (Advisory Board
Member). Ms. Brennan is one of only eigh t members appointed by the U.S. State Department to serve on the
NAFTA 2022 Advisory Committee on Private Commercial Disputes. She is proficient in French and has a working
knowledge in Spanish.
Ms. Brennan serves as an adjunct Professor teaching International Commercial Arbitration at the Georgetown
University Law Center, and taught International Business Transactions at Cornell Law School and Shanto u Law
School, Guangdong, China.

ADR Experience and Qualifications
Ms. Brennan has served as Sole Arbitrator, Co-Arbitrator, Chair of the Tribunal, Secretary to the Tribunal, and
counsel in a number of cases under different institutional rules, including JAMS, UNCITRAL, ICC, AAA, and
Ad Hoc proceedings. Recent Cases include:
Chair of the Tribunal in UNCITRAL Case (international) involving breach of contract between bio-tech
companies
Chair of the Tribunal in breach of fiduciary duty and breach of contract matter between various LLCs
and partners in multi-million dollar commercial property transaction
Co-arbitrator in patent litigation dispute between technology companies
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Emergency Arbitrator in matter between Fortune 50 pharmaceutical company and top executive
regarding breach of separation agreement
Sole Arbitrator in multiple breach of business commercial contact disputes
Sole Arbitrator in shareholder dispute involving valuation of a stock put, breach of contract, and breach
of fiduciary duty
Co-arbitrator in Broker/Dealer dispute
Sole Arbitrator in multiple financial services dispute
Sole Arbitrator on multiple breach of services agreement matters
Mediated and settled two multi-million dollar wrongful termination suits brought against multi-national
financial institution
Successfully mediated FLSA and racial discrimination case involving 16 plaintiffs and multi-national
clothing manufacturer
Mediated numerous disputes under Asbestos Trust Agreement
Neutral reviewer on numerous Federal Emergency Management Agency (FEMA) claims related to SuperStorm
Sandy
As Partner and Director of the International Arbitration Practice Group for Kilpatrick Stockton, LLP she
advised clients on all phases of arbitration, both domestic and international, and worked on international and
domestic arbitration matters
As Managing Director of JAMS International she was responsible for the opening of the JAMS International
office in London and the strategic growth and development of JAMS International and the International panel
including the development of partner relationships with foreign licensees
As Director of Arbitration and ADR, North America, for the ICC International Court of Arbitration, she advised
North American companies, law firms and parties on all phases of ICC arbitration, including negotiating and
drafting arbitration clauses, substantive and procedural rules for filing requests for arbitration before the ICC
Court, and enforcement of arbitration awards
As Senior Vice President of the International Institute for Conflict Prevention and Resolution, she worked with
the corporate Board of Directors on international development projects including the creation of an
Asia/Pacific Advisory Committee to develop CPR’s work in Asia/Pacific and develop a mediation platform in
Brazil. She managed a grant from General Electric to execute international projects in Asia and Eastern
Europe; coordinated European Advisory Committee and European projects to develop mediation and
arbitration in Europe, drafted a survey on the use of mediation in the Asia/Pacific region and met with leading
Asian institutions including CIETAC, BAC, HKIAC, VIAC and AMCHAM Beijing and Shanghai to promote
CPR’s work in Asia/Pacific
As an Associate for the firm of Killarney, Brody and Fabiani, Choate, Hall & Stewart, and the firm of Milbank,
Tweed, Hadley & McCloy she litigated complex commercial cases in both State and Federal Courts including
bankruptcy litigation, shareholder derivative cases, insurance and reinsurance matters, breach of contract,
lender liability, trusts and estates, and conducted numerous due diligence reviews. She served as counsel on
numerous arbitrations, both domestic and international, as well as counsel on mediations
One of eight members appointed by US State Department to the NAFTA 2022 Advisory Committee on
Private Commercial Disputes

Honors, Memberships, and Professional Activities

Listed in the 2017 Experts Guide (Commercial Arbitration)
Member, City Bar of New York
JAMS Liaison to the ABA Section of International Law
Vice-Chair, ABA International Section Committee on Mediation
Vice-Chair, ABA International Section Committee on Arbitration
Co-Chair, ABA Dispute Resolution Section International Committee
Member of the Steering Group for the International Litigation Committee
Sits on Public Panel at FINRA
Member, NAFTA 2022 Advisory Committee on Private Commercial Disputes (1999-present)
President, Arbitral Women (2008-2010); Board Member and Founding Member; Current Advisory Member to
the Board
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Former Chair, Women’s Interest Network, Section of International Law, American Bar Association
Former Co-Chair, Commercial Dispute Resolution Committee, American Bar Association Section of
International Law
Former Co-Chair, International Litigation Committee, American Bar Association Section of Litigation, 20002002
Member, Advisory Board, Institute for Transnational Arbitration
Adjunct Professor of Law, International Commercial Arbitration, Georgetown University Law Centre, 2006present
Visiting Professor of Law, International Business Transactions, Shantou University Law School (Guangdong,
China), 2006-2010

Publications
"International Arbitration and E-Discovery: Rising to the Challenge", The New York Law Journal, October 6,
2014
"When Mediation Makes Sense: A Win for Employers and Employees," Law.com, May 6, 2014
"The PEMEX Case: The Ghost of Chromalloy Past?" Law.com, March 4, 2014
“High Court Declines to Address Arbitrator Bias Standard,” The New York Law Journal, October 1, 2007
Co- Author, “Negotiating The Maze of IP Protection,” The National Law Journal, April 9, 2007
Served as a Consultant for the OECD (Organisation for Economic Co-Operation and Development) and
contributed to "Privacy Online: OECD Guidance on Policy and Practice," 2003
“The Ten Most Frequently Asked Questions about ICC Arbitration,” The International Litigation Quarterly, Vol.
19, no. 1, pp. 30-31, Fall 2002, The Litigation Section of the American Bar Association
Co-Author, "The Practice of Law in the EEC by New York Litigators after 1992," International Law Practicum,
Vol. 4, no. 2, p. 38, Autumn 1991, The International Law Section of the New York State Bar Association

Background and Education

Managing Director, JAMS International, 2011-2013
Senior Vice President, Programs and International, International Institute for Conflict Prevention and
Resolution, 2008-2011
Partner, Kilpatrick Stockton, LLP, 2006-2008
Director of Arbitration and ADR, North America, ICC International Court of Arbitration, 2000-2006
Director, Arbitration and Intellectual Property and Legal Counsel, USCIB (ICC National Committee), 19972000
Associate, Choate, Hall & Stewart, 1992-1994
Associate, Milbank, Tweed, Hadley & McCloy, 1989-1992
Senior Law Clerk, The Honorable Irving Ben Cooper, U.S. District Court SDNY, 1987-1989
Associate, Killarney, Fabiani & Brody, 1985-1987

Education
Masters of Art in Law and Diplomacy, The Fletcher School of Law and Diplomacy, Co-Administered by
Harvard and Tufts Universities, 1997
Diplôme d’Etudes Supérieures en Droit: Mention: European Studies, Institut Universitaire De Hautes Etudes
Internationales, Geneva, Switzerland, 1997
J.D., Suffolk University Law School (Dean’s List), 1984
B.A., French Literature, Cornell University (Dean’s List), 1981

Languages
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Proficient in French, working knowledge of Spanish

Disclaimer
This page is for general information purposes. JAMS makes no representations or warranties regarding its accuracy
or completeness. Interested persons should conduct their own research regarding information on this website
before deciding to use JAMS, including investigation and research of JAMS neutrals. See More
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Nancy M. Thevenin, Esq., F.C.I.Arb

Nancy M. Thevenin serves as the general counsel for the United States Council for
International Business (USCIB/ICC USA), the U.S. national committee to the ICC
International Court of Arbitration© and manages USCIB/ICC USA’s Arbitration & ADR
Committee, which, inter alia, provides assistance in the nomination of U.S. arbitrators,
makes referrals to parties seeking arbitration practitioners and arbitrators, organizes
seminars and corporate roundtables, and serves as a resource for the U.S. business
community about the ICC’s dispute resolution services. Aside from general corporate
counsel duties, Ms. Thevenin also manages requests for USCIB to participate in amicus brief
filings on issues of relevance to USCIB membership.
Ms. Thevenin is also an international arbitrator and mediator, a Fellow of the Chartered
Institute of Arbitrators and an adjunct professor of the International Commercial
Arbitration course at St. John's University School of Law. She is also the immediate past
chair of the New York State Bar Association’s International Section.

Ms. Thevenin advises on arbitrations, mediation strategy, dispute boards, expertise
proceedings, ad hoc cases and use of emergency arbitrator procedures. Her experience
includes arbitrations under various institutional rules, including the ICC, ICDR, and ICSID
and advising on early resolution of matters that would otherwise become formal
disputes. Ms. Thevenin’s experience includes handling disputes for multinational
companies and governments in the construction and engineering, financial services,
commercial real estate and aviation industries, often involving issues concerning mergers
and acquisition, sales, distribution, licensing, technology transfer and leasing agreements.

A graduate of Cornell University and Tulane Law School, Ms. Thevenin started her practice
as an international litigation and arbitration practitioner in Miami, Florida, then served as
deputy director of arbitration and ADR for North America for the ICC International Court of
Arbitration in New York, and thereafter, was a special counsel in and global coordinator of
Baker & McKenzie’s International Arbitration Practice Group. Ms. Thevenin speaks English,
Spanish, French and Haitian Creole.
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Shelby Grubbs
Managing member in the Atlanta, Georgia office of Miller & Martin, LLP, Shelby Grubbs
works as an advocate and neutral in commercial disputes. He serves as lead counsel in
arbitrations and litigations, including class litigations, and often coordinates parallel
proceedings in overseas jurisdictions. He acts as arbitrator, mediator and special
master, and is a panelist for the American Arbitration Association, CPR Institute,
International Centre for Dispute Resolution and International Chamber of Commerce.
From 2014 – 2017, he was Executive Director at the Atlanta Center for International
Arbitration and Mediation, an affiliate of the Georgia State University College of Law,
and helped establish the ACIAM hearing facility. He teaches international commercial
arbitration as an adjunct professor at the law schools at Vanderbilt and Emory
Universities.
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This presentation will focus on some of the recent developments in arbitration, both from
an international and domestic perspective.
I.

Updates to Rules and Procedures
A.

International Arbitration

Several international arbitration institutions have been updating rules to address ongoing
concerns in the international arbitration community centering on efficiency and transparency. For
example, a report conducted by Queen Mary University of London and released in May 2018,
showed that, while international arbitration was still the preferred method for international
dispute resolution, there are concerns about the cost, efficiency, and lack of insight into the
process. (See, 2018 International Arbitration Survey: The Evolution of International Arbitration
from the Queen Mary University of London, the “2018 Queen Mary Survey” available at:
http://www.arbitration.qmul.ac.uk/media/arbitration/docs/2018-International-Arbitration-Survey--The-Evolution-of-International-Arbitration-(2).PDF). While 73% of respondents indicated that
confidentiality was “very” or “quite” important (id. at 28), “lack of insight” into specific parts of
the arbitration process—including arbitrators’ efficiency, how institutions select and appoint
arbitrators, and institutions’ efficiency—comprised three of the ten biggest complaints about
international arbitration. (Id. at 8).
Notably, 80% of respondents indicated that arbitral institutions are best placed to
influence the future evolution of international arbitration. (Id. at 36). Perhaps with this perception
in mind, institutions are trying to effect change.
For example, on January 1, 2019, the International Court of Arbitration (“ICC”) updated
its “Note to the Parties and Arbitral Tribunals on the Conduct of the Arbitration under the ICC
Rules of Arbitration” and, in that update, included specific efforts to increase transparency in
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arbitration. (Available at: https://cdn.iccwbo.org/content/uploads/sites/3/2017/03/icc-note-toparties-and-arbitral-tribunals-on-the-conduct-of-arbitration.pdf). One of the updates was that,
for awards issued after January 1, 2019, the ICC will publish awards issued after two years
subject to an “opt-out” provision. Another update was to provide more information about
arbitrators presiding over ICC arbitrations. The ICC already disclosed certain information about
the arbitrator and the proceedings, including: the name and nationality of the arbitrator; year and
month in which the terms of reference were entered; whether there was a sole or three arbitrators;
the arbitrator’s role as president/co-arbitrator/or sole arbitrator; whether the arbitrator was partyappointed or appointed by the ICC Court; and whether the case was active or closed. With the
newest updates, the ICC will also include the industry involved in the arbitration and the identity
of counsel representing the parties.
Additionally, the Hong Kong International Arbitration Centre (“HKIAC”) issued new
rules that went into effect on November 1, 2018, and are also aimed at addressing concerns over
transparency. The newly released rules require the disclosure of any third-party funding.
(HKIAC 2018 Rules, Article 44, available at: http://www.hkiac.org/arbitration/rules-practicenotes/administered-arbitration-rules/hkiac-administered-2018-2#44). The new rules also focus on
increasing the efficiency of proceedings by, for example, requiring tribunals to inform HKIAC
when it will issue an award, which must be within three months of the close of proceedings. (Id.
at Article 31).
Other attempts to address concerns about the efficiency (and costs) of international
arbitration include the much discussed Rules on the Efficient Conduct of Proceedings in
International Arbitration (“Prague Rules,” available at:
https://praguerules.com/upload/medialibrary/9dc/9dc31ba7799e26473d92961d926948c9.pdf),
which were officially launched in December 2018 and provide a civil law focused alternative to
2
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the International Bar Association’s Rules on the Taking of Evidence in International Arbitration
(“IBA Rules,” available at:
https://www.ibanet.org/Enews_Archive/IBA_30June_2010_Enews_Taking_of_Evidence_new_ru
les.aspx). The Prague Rules offer a far more limited option for “discovery” during international
arbitration, including through encouraging the complete avoidance of “any form of document
production, including e-discovery.” (See Prague Rules at Article 4.2).
B.

Domestic Arbitration

There is little new in domestic arbitration on the rule front for commercial and
employment cases.
The American Arbitration Association (“AAA”) updated its Home Construction and
Arbitration Rule and Mediation Procedures in August 2018, and its Consumer Arbitration Rules
in September 2018. The Home Construction Rules were tweaked from the 2017 version, which
had replaced the 2007 version of those rules. For the Consumer Rules, this was the first re-vamp
since their launch in 2014. A company still needs to send their arbitration program to the AAA in
advance of effectiveness if the company would like the rules to apply to its arbitration program.
And, it must allow a small claims court option.
JAMS last updated its rules in 2014.
While there appear to be no other significant changes in the rules of the well-known local
players, it is always best-practice to review the operative rules when choosing a provider (or
conducting an arbitration).
II.

Developments in Interpretation of Arbitration Clauses
A. International Arbitration
A recent ruling out of Russia has caused quite a stir in the international arbitration

community. In September 2018, the Russian Supreme Court upheld a decision that refused to
enforce an award after concluding that the parties’ arbitration clause — a model ICC arbitration
3
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clause —was “defective and unenforceable.” The clause was one of the standard ICC arbitration
clauses:
Any dispute not settled amicably between the parties shall be finally
resolved by international arbitration. Unless otherwise agreed by
the parties, the dispute shall be finally resolved in accordance with
the Arbitration Rules of the International Chamber of Commerce.
The Russian court reasoned that the ICC arbitration clause failed to provide for a specific
arbitration court to administer the arbitration, as it only referred to the ICC Rules and not to the
ICC itself. This ruling prompted the ICC Court President, Alexis Mourre, to write to the Russian
Supreme Court Chairman to express his “serious concern.” The Russian Supreme Court has
since issued a “review of arbitration-related court practice” that appears to confirm the
enforceability of arbitration clauses that follow the model clause of a specific institution. (For
further discussion, see
https://globalarbitrationreview.com/article/1179331/russia%E2%80%99s-supreme-courtreviews-practice-in-wake-of-ruling-on-icc-model-clause).
B.

Domestic Arbitration
1.

Delegation Clauses/Who Decides?
a.

Federal Arbitration Act

Earlier this year, the United States Supreme Court ruled that, when the parties’ contract
delegates the arbitrability question to an arbitrator, a court may not override the contract, even if
the court thinks that the arbitrability claim is “wholly groundless.” Henry Schein Inc. v. Archer &
White Sales Inc., 586 U.S. ___ (Jan. 8, 2019) (Kavanaugh, J.) Specifically, the Supreme Court
rejected the “wholly groundless” exception to the rule that an arbitrator must decide threshold
questions of arbitrability when the parties’ contract clearly and unmistakably delegates authority
to the arbitrator. The Court did not address what constitutes “clear and unmistakable intent to
delegate authority to the arbitrator.” Some amicus briefs suggested that incorporation of rules
4
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alone is not sufficient to show that intent. For courts that want to protect their own jurisdiction,
that may be one way that they look to do this.
About a week after the Schein decision, the Court indicated it was not providing complete
deference to arbitrators when it held that “[t]he Federal Arbitration Act requires courts to enforce
private arbitration agreements. But like most laws, this one bears its qualifications.” New Prime
Inc. v. Oliveira, 586 U.S. ___ (Jan. 15, 2019) (Gorsuch, J.). The Court held that a court should
determine any questions about the Federal Arbitration Act’s applicability before turning over the
arbitrability question to the arbitrator. To the Court, it was a matter of statutory construction:
“[T]o invoke its statutory powers under §§ 3 and 4 to stay litigation and compel arbitration
according to a contract’s terms, a court must first know whether the contract itself falls within or
beyond the boundaries of §§ 1 and 2.”
b.

Georgia Arbitration Act

The Georgia Court of Appeals maintained the separate analysis of “substantive
arbitrability” and “procedural arbitrability.” In Web IV, LLC v. Samples Construction, LLC,
Judge Markle for the appellate court turned to the broad arbitration clause the parties had to
determine that whether one party waived the right to compel arbitration by allegedly failing to
comply with the dispute resolution procedures in the contract as a question of procedural
arbitrability to be decided by the arbitrator. “[I]n light of the broad language of the parties’
arbitration agreement—that all claims ‘arising out of or relating to the agreement’ will be subject
to arbitration—the parties would likely expect an arbitrator to resolve the threshold matter at
issue here.” 2019 WL 966900, *4 (Ga. Ct. App. Feb. 28, 2019).1
In Regal Nissan, Inc. v. Scott, 348 Ga. App. 91, 92 (Oct. 9, 2018), the Georgia Court of
Appeals steered completely clear of any question of who decides. Instead, the appeals court

1

See also Web IV, LLC, supra, for discussion regarding conduct-based waiver.
5
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made no discussion regarding arbitrability, deciding that the claim to inspect corporate records
under the Georgia Corporation Code, did not “arise in connection” with the shareholder’s
agreement. The Court held that because the shareholder’s agreement “is silent on the issue” and
because it could be resolved “without regard to” the shareholder’s agreement, it was not subject
to arbitration. The Court of Appeals concluded that it can decide whether a dispute arises out of
or relates to an agreement in the first instance, without ever discussing delegation. Here, the
appeals court clearly concluded that the parties did not clearly and unmistakably provide for
decisions regarding arbitrability to be made by the arbitrator.
In Samaca, LLC v. Cellairis Franchise, Inc., 345 Ga. App. 368 (Feb. 28, 2018), the
Georgia Court of Appeals applied state contract law principles to determine whether an
arbitration agreement existed in the first instance before sending to the arbitrator, under clear
delegation clauses, whether particular claims were subject to arbitration.
2.

Right to Arbitrate

In SunTrust Bank v. Lilliston, 302 Ga. 840 (Jan. 29, 2018), the Georgia Supreme Court
concluded that even if a party did not claim a right to arbitrate in a first legal action, that if the
other party dismisses and the case renews the suit in court, the right to demand to arbitrate is
renewed as well.
In Salinas v. Atlanta Gas Light Co. (Ga. Ct. App. Oct. 3, 2018), in a rare case, the
Georgia Court of Appeals reversed an order dismissing suit in favor of arbitration. In this case,
the gas customer filed suit, but lost a motion to compel arbitration based on his customer
agreement with Georgia Natural Gas and Atlanta Gas Light. He thereafter filed for arbitration.
The case went through discovery and one dispositive motion by Georgia Natural Gas, which
resulted in its dismissal from arbitration. Then, arguing that there was no applicable arbitration
clause, weeks before the final hearing, the gas customer withdrew from arbitration. The arbitrator

6
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stayed the hearing pending ruling by the superior court as to whether Atlanta Gas Light could
compel arbitration under the gas customer’s contract with Georgia Natural Gas. The Court held
that by acting quickly to withdraw from the arbitration, there was no waiver of the right to
litigate.
In this case, it might be best called the right not to arbitrate. In Hernandez v. Acosta
Tractors, Inc., 898 F.3d 1301 (11th Cir. Aug. 8, 2018), the Eleventh Circuit held that a district
court could not enter default judgment against a party for its refusal to pay arbitration fees
necessary to finish an arbitration. In this instance, the arbitration was not the more efficient way
to resolve the dispute. When the fees became too high to pay, the party originally seeking to
demand arbitration wanted back in court. The appellate court did not go so far to say that a
district court could not enter default against a party in court for failing to pay arbitration fees, just
that it would not be proper to do so under the authority cited by the district court. Instead, the
district court must make a finding that the party refusing to pay the fees even if ordered by the
court was subjective bad faith and the party must be given due process. The Court also noted that
even if ordered to arbitrate, it may be that it is not in bad faith not to be able to afford arbitration.
3.

Multi-party arbitrations

Class arbitrations exist, but only because they are not always banned. In Epic Systems
Corp. v. Lewis. 138 S. Ct. 1612 (May 21, 2018) (Gorsuch, J.), the Supreme Court held that the
statutory right of employees to band together did not displace the provisions of the Federal
Arbitration Act. Again delving into a deep-dive statutory analysis, Justice Gorsuch concluded
that the two could co-exist and thus the federal law did not ban individualized, employee
arbitration.

7
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III.

Continuing the Push for Diversity
A continuing theme in both international and domestic arbitration is a focus on increasing

diversity in arbitration, especially amongst the arbitrators. In 2015, members of the international
arbitration community drafted a pledge in recognition of the under representation of women in
arbitration tribunals (the “Pledge,” more information available at
http://www.arbitrationpledge.com/about-the-pledge.) The Pledge gained traction and is now
well-known in the industry and, perhaps, has even resulted in some progress (or at least
perceived progress). For example, nearly half of respondents in the 2018 Queen Mary Survey
agreed that progress had been made in gender diversity in arbitral tribunals. (2018 Queen Mary
Survey at 16-18). But even the perception of progress is not there for other types of diversity.
Less than a third of respondents in the 2018 Queen Mary Survey believed there was progress in
ethnic, geographic, cultural, or age diversity. (Id.).
Perhaps one of the highest profile contentions that diversity goals have yet to be achieved
was the headline-grabbing Jay-Z case out of New York last year. In Shawn C. Carter v. Iconix
Brand Group, Inc., Jay-Z challenged an arbitration clause as being void as against public policy
when it required appointment of a AAA arbitrator, but there was a lack of black AAA arbitrators
on the Large and Complex Cases roster. Counsel, Quinn Emanual, obtained a temporary stay but
withdrew the request when the AAA indicated it would work with Jay-Z. Iconix claimed it was
nothing more than a publicity stunt. This case continues to be litigated, albeit we understand the
arbitration is proceeding.
According to the AAA:
•

Its rosters are comprised of 25% women and minorities.

•

In 2018, 90% of all arbitrator lists created by the AAA were diverse in terms of
gender and/or ethnicity.
8
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•

AAA is actively working with the National Association of Minority & Women
Owned Law Firms (NAMWOLF) to recruit their members for inclusion on the
AAA roster. Added 20 new members recently.

•

AAA has graduated 134 Higginbotham Fellows, a program designed to provide
training and networking opportunities to diverse ADR professionals. These Fellow
then go on, most of the time, to join the AAA’s roster.

9
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Rebecca Kolb is in the Litigation and International Business Practice Groups at Arnall Golden
Gregory.
Ms. Kolb focuses her practice on business and commercial disputes with experience in a variety of
breach of contract matters—including insurance contracts, commercial leases, software
implementation contracts, and employment restrictive covenants—as well as director and officer
liability cases. Ms. Kolb also practices in the area of international dispute resolution, including
international arbitration, and is actively involved in the Atlanta International Arbitration Society, in
which she serves as the Treasurer and is a member of the Board of Directors and the Executive
Committee.
Ms. Kolb represents clients in the healthcare information technology industry, as well as in clinical
research.
Ms. Kolb has been listed as a Georgia Super Lawyers “Rising Star” for the past two years.
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Erika C. Birg

Nelson Mullins Riley & Scarborough LLP

Ms. Birg is a partner in the Atlanta office of the law firm Nelson
Mullins Riley & Scarborough LLP. She focuses her practice on commercial litigation, alternative
dispute resolution, business torts, contract disputes, trade secrets, computer fraud and noncompete matters.
Ms. Birg assists clients with protecting their business interests in complex commercial
litigation cases involving fraud, federal and state RICO claims, defamation, breach of contract,
breach of fiduciary duty and duty of loyalty, as well as trade secret misappropriation and
intellectual property claims. She also has experience in various forms of dispute resolution,
including mediation and arbitration, as well as litigation in federal and state courts. She is a
registered arbitrator with the American Arbitration Association, large and complex dispute
panel.
In addition to commercial litigation, Ms. Birg also has led complex internal investigations
and State of Georgia bid protests and regularly consults on revisions to business-to-business
merger and asset acquisition contracts, limited liability company agreements, employment
agreements, invention assignment agreements and noncompetition agreements, as well as
confidentiality and non-disclosure agreements designed to protect companies’ commercially
sensitive and proprietary information.
Ms. Birg serves as the President of the Atlanta Chapter of the Federal Bar Association
and the Chair of the Atlanta Bar Association Dispute Resolution Section. She also is a member of
the Litigation Executive Committee for The Federalist Society. Ms. Birg is a licensed attorney in
Georgia, Florida and the District of Columbia, and a member of federal courts throughout the
country.

9:15 MOTIONS / DISCOVERY IN ARBITRATION
			
Moderator:
			
Naana A. Frimpong, King & Spalding LLP, 			
			Atlanta
			
Panelists:
			
Kristen K. Bromberek, Alston & Bird LLP, Atlanta
			
Brent O.E. Clinkscale, Womble Bond Dickinson
			 (US) LLP, Greenville, SC
			
Herbert H. “Hal” Gray, III, Ragsdale Beals 			
			 Seigler Patterson & Gray, LLP, Atlanta

ARBITRATION INSTITUTE
111 of 381

Summary Procedure Rules in International Arbitration
Kristen K. Bromberek
Alston & Bird LLP
Atlanta, Georgia
A number of international arbitral institutions have recently promulgated rules and
guidance regarding an arbitral tribunal’s power to resolve claims and defenses through summary
proceedings. The applicable rules and guidance vary among the different arbitral institutions, but
underlying these codes is a basic theme that arbitrators should be empowered to manage cases as
efficiently and effectively as possible, including through early resolution of one or more claims or
defenses, where appropriate.
The following is a brief summary of the rules and guidance regarding summary
proceedings from four international arbitral institutions. This note is not intended to be
comprehensive, and the text of the rules and guidance should be consulted for additional
information.
Singapore International Arbitration Center
In August 2016, the Singapore International Arbitration Center introduced new rules
expressly permitting early dismissal of claims or defenses that are “manifestly” without merit.
(See Arbitration Rules of the Singapore International Arbitration Centre, August 1, 2016 (“SIAC
Rules”)). The SIAC Rules allow arbitrators, upon the application of a party, to order “early
dismissal” of unmeritorious claims or defenses, either on substantive or jurisdictional grounds.
Specifically, the SIAC Rules provide that early dismissal of a claim or defense may be appropriate
when that claim or defense is “manifestly without legal merit,” or where an issue is “manifestly
outside of the jurisdiction of the tribunal.” (See SIAC Rules, Rule 29.1).
A party may make an application for summary disposition at any stage in the case, although
it is at the tribunal’s discretion whether to allow summary proceedings. (Id. at Rule 29.4). If
summary proceedings are permitted, the tribunal must issue a reasoned order within 60 days of the
application, after affording the opposing party the “opportunity to be heard.” (Id.).
Stockholm Chamber of Commerce
Shortly after SIAC announced its new summary procedure rules, the Stockholm Chamber
of Commerce followed suit, unveiling rules effective as of January 1, 2017 that likewise authorized
summary proceedings. (See Rules of the Arbitration Institute of the Stockholm Chamber of
Commerce, Article 39 (“SCC Rules”)). Under the SCC Rules, a party may petition the arbitral
tribunal to decide an issue of law or fact by summary proceeding, “without necessarily undertaking
every procedural step that may otherwise be adopted for the arbitration.” (SCC Rules, Article
39(1)). Such request may involve issues of jurisdiction, admissibility of evidence, or the merits of
the underlying dispute. (Id. at Article 39(2)).
The SCC Rules emphasize that summary procedure is intended to increase efficiency,
requiring that the party demonstrate in its application for summary procedure “that such procedure
is efficient and appropriate.” Similarly, in determining whether to grant a request for summary
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procedure, the arbitral tribunal is required to consider “all relevant circumstances, including the
extent to which the summary procedure contributes to a more efficient and expeditious resolution
of the dispute.” (Id. at Article 39(5)).
Like the SIAC Rules, the SCC Rules provide that the decision whether to allow summary
proceedings is within the arbitral tribunal’s discretion, as is the form and process of any summary
procedure should the tribunal deem it appropriate. (Id., Article 39(4)-(5)). Unlike the SIAC rules,
however, the SCC rules do not impose a specific time deadline for the tribunal to issue a ruling
after the submission of an application for summary disposition. Rather, the SCC Rules provide
that if a request for summary procedure is granted, the arbitral tribunal shall “seek to make its
order or award . . . in an efficient and expeditious manner having regard to the circumstances of
the case, while giving each party an equal and reasonable opportunity to present its case . . . .” (Id.
at Article 39(6)).
International Chamber of Commerce
In 2018, the International Chamber of Commerce Court of Arbitration also weighed in on
the issue of summary proceedings, revising its “Practice Note to the Parties and Arbitral Tribunal
on the Conduct of Arbitration” (“Practice Note”) clarifying that as part of a tribunal’s broad casemanagement powers under Article 22 of the ICC Rules, a tribunal may, at its discretion make an
“expeditious determination of manifestly unmeritorious claims or defenses . . . .” (Practice Note
at ¶ 74).
The Practice Note specifies that a party may apply to the arbitral tribunal for such
“expeditious determination” on claims or defenses that are “manifestly devoid of merit or fall
manifestly outside of the arbitral tribunal’s jurisdiction.” (Id. at ¶ 75). The tribunal has inherent
discretion to decide whether to allow the application to proceed. If the application is permitted,
the Practice Note provides guidance regarding the procedure to be followed, while still allowing
the tribunal flexibility and discretion in crafting a procedure that it deems most appropriate. For
example, the Practice Note instructs that after submission of an application, the responding party
“shall be given a fair opportunity to answer,” after which the “[f]urther presentation of evidence
will only be allowed exceptionally.” (Id. at ¶ 77) (emphasis added). Additionally, the Practice
Note contemplates that a tribunal may or may not conclude that a hearing is appropriate, but that
in the event it does, the hearing need not be in-person, but may be conducted via phone or
videoconference to maximize efficiency and reduce cost. (See id.).
Unlike the SIAC rules, which allow a party to make such an application at any stage in the
case, the ICC Practice Note states that a party must file its application for expeditious
determination “as promptly as possible after the filing of the relevant claims or defenses.” (Id. at
¶ 75).
Under the Practice Note, the tribunal’s ruling may take the form of an order or an award,
and the tribunal has the power to decide costs in connection with the application. If the tribunal
opts to issue an award, the ICC Court will scrutinize any award, as it would with other awards, but
on an expedited basis, “in principle within one week of receipt by the Secretariat.” (Id. at ¶ 79).
Hong Kong International Arbitration Rules
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In October 2018, the Hong Kong International Arbitration Center announced a new version
of its Administered Arbitration Rules that came into force on November 1, 2018. (“HKIAC
Rules”). In addition to amendments relating to emergency arbitrator procedures, third-party
funding, and use of technology, the 2018 HKIAC rules also include an “early determination
procedure” whereby an arbitral tribunal may “decide one or more points of law or fact by way of
early determination.” (HKIAC Rules, Article 43.1). Specifically, early determination of a point
of law or fact may be appropriate if a) the point is manifestly without merit, b) the point is
manifestly outside of the tribunal’s jurisdiction, or c) even assuming the point of law or fact is
correct, would not result in an award being rendered in favor of the party (similar to a motion to
dismiss standard under the Federal Rules of Civil Procedure). (See id.).
The HKIAC Rules state that a party must request early determination procedure “as
promptly as possible after the relevant points of law or fact are submitted,” unless the tribunal
orders otherwise. (Id. at Article 43.3). The rules also set out certain basic requirements for the
form and contents of any request for early determination procedure. (Id.).
The HKIAC Rules provide that the tribunal must decide whether to proceed with a request
for expedited determination within 30 days of a party submitting such a request. If early
determination is allowed to proceed, the tribunal is required to issue an order or award within 60
days of the date of its decision to proceed, although these dates may be extended by the HKIAC
or by agreement of the parties. (Id. at Article 43.5-43.6).
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Naana A. Frimpong - Professional Profile
Naana is Counsel in King & Spalding’s Special Matters and Government Investigations Practice.
She has broad experience representing clients in white-collar criminal defense matters, internal
corporate investigations and government enforcement actions (in particular with regard to the
Foreign Corrupt Practices Act), international arbitration and international disputes generally.
Prior to her time at King & Spalding, she was an Assistant United States Attorney in Chicago
where she was the lead prosecutor on numerous federal felony investigations and successfully
conducted multiple jury and bench trials and briefed and argued appellate briefs. Prior to her
time as a federal prosecutor, Naana worked as a senior associate at Debevoise & Plimpton LLP
where her key representations included the Government of Ghana (in connection with a series of
ICC arbitrations and enforcement proceedings initiated by a Lichtenstein-based company), the
Audit Committee of Siemens AG (a Munich based multinational in the second largest ever
FCPA investigation), and Toyota Motor Sales USA (in connection with state and federal
investigations into the unintended acceleration of Toyota vehicles).
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Northern District of California.
She obtained her law degree from Yale Law school, where she served as a Senior Editor of the
Yale Journal on Law & Policy Review and her undergraduate degree from Amherst College.
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the University of Torino & the United Nations Interregional Crime and Justice Research
Institute. She is a term member of the Council on Foreign Relations and a member of the
American Society of International Law (ASIL).
She is originally from Ghana, though she spent her elementary and high school years in
Botswana.
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CONSTRUCTION SITE VISITS AND PROTOCOLS
Herbert H. (Hal) Gray, III, Esq.
Ragsdale Beals Seigler Patterson & Gray, LLP
2400 International Tower
229 Peachtree Street, N.E.
Atlanta, GA 30303
INTRODUCTION
Because

of

technical

matters

and

issues,

construction

arbitration can differ from other commercial dispute arbitration.
In construction cases, it is often valuable to the arbitrator(s)
to visit the jobsite to see first-hand what occurred on the project
and subsequently gave rise to the dispute being arbitrated.
Under the various providers’ rules, the decision to visit a
jobsite is in the discretion of the arbitrator.

It is also the

responsibility of the arbitrator to set and enforce the ground
rules and manage the site visit so it is conducted efficiently,
safely and does not turn into a free-for-all.
This presentation will set out reasons that site visits can
be beneficial, various provider rules setting forth authority for
site visits, a few of the preparatory and on-site protocols and
rules to be followed.

REASONS FOR AND BENEFITS OF SITE VISITS

1
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The first and most obvious reason for a site visit is to
permit the arbitrator to observe first-hand and in context the
problem or condition giving rise to the dispute.

It may be a

construction defect, a construction failure, a construction delay
or sequencing issue or a combination of these or other conditions
that are better weighed by personal observation than by video,
photographic or written evidence or oral testimony.
Oral testimony at the hearing is subject to the witness’s
memory and bias. Video and photographic evidence, while useful,
can

be

distorted

both

intentionally

or

unintentionally.

Photographs or video taken from a single perspective or chosen
perspective can create visual illusions that only a jobsite visit
can dispel.
Even for experienced construction arbitrators, detailed plans
can be difficult to decipher or grasp, especially if the plans
themselves are defective. Building information modeling (BIM),
while

a

fantastic

addition

to

the

design

and

construction

professions, is again often no substitute for viewing the condition
in person.
Important:

A site visit is NOT an evidentiary hearing!

The purpose of the site visit is to permit the arbitrator to
see first-hand the condition that he will see in photographs, video
or writing, or hear described in oral testimony at the hearing
itself.

The visit is not the place or time for a contending party
2

ARBITRATION INSTITUTE
118 of 381

to argue its case.

A wise arbitrator will both impress this on

the participants and keep it foremost in mind both before and
during a site visit.
RULE AUTHORITY FOR SITE VISITS
The Construction Rules of the AAA contain specific authority
for arbitrator site visits.

R-37 provides as follows:

An arbitrator finding it necessary to make a site
inspection or other investigation in connection with the
arbitration shall set the date and time for such
inspection or investigation and shall direct the AAA to
so notify the parties. Any party who so desires may be
present at such an inspection or investigation. Absent
agreement of the parties, the arbitrator shall not
undertake a site inspection unless all parties are
present. In the event of a case proceeding in the absence
of a party pursuant to Section R-32 of these Rules,
agreement of the parties for the arbitrator to proceed
without all parties present is not necessary so long as
sufficient notice of the inspection or investigation is
provided.
Note that the decision to make a site visit lies with the
arbitrator and not with the parties, although either or both
parties may request that the arbitrator visit the jobsite. Parties
are specifically given the right to appear – and indeed, unless
the case is one in which the Respondent has not appeared, or the
parties have agreed to the contrary, all parties SHALL be present
for the site visit.
The CPR Rules also address the question of arbitrator site
visits in its Rule 9 on Preliminary Conference.
Rule 9.3 reads as follows:
3
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9.3 The Tribunal shall hold an initial pre-hearing
conference for the planning and scheduling of the
proceeding. Such conference shall be held promptly after
the constitution of the Tribunal, unless the Tribunal is
of the view that further submissions from the parties
are appropriate prior to such conference. The objective
of this conference shall be to discuss all elements of
the arbitration with a view to planning for its future
conduct. Following the initial pre-hearing conference,
a schedule for the conduct of the arbitration should be
issued as soon thereafter as appropriate. Matters to be
considered in the initial pre-hearing conference may
include, inter alia, the following:
a. Procedural matters (such as setting specific time
limits for, and manner of, any required discovery; the
desirability of bifurcation or other separation of the
issues in the arbitration; the desirability and
practicability of consolidating the arbitration with any
other proceeding; the scheduling of conferences and
hearings; the scheduling of pre-hearing memoranda; the
need for and type of record of conferences and hearings,
including the need for transcripts; the amount of time
allotted to each party for presentation of its case and
for rebuttal; the mode, manner and order for presenting
proof; the need for expert witnesses and how expert
testimony should be presented; and the necessity for any
on-site inspection by the Tribunal);
The JAMS Construction Rules do not specifically address the
issue

of

site

visits;

however,

JAMS

Rule

16(i),

Preliminary

Conference, in all likelihood gives the arbitrator the authority
to conduct a site visit either on his own initiative or at the
request of a party:
Rule 16. Preliminary Conference
At the request of any Party or at the direction of the
Arbitrator, a Preliminary Conference shall be conducted
with the Parties or their counsel or representatives.
The Preliminary Conference may address any or all of the
following subjects:
(a) The exchange of information in accordance with Rule
17 or otherwise;
4
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(b) The schedule for discovery as permitted by the Rules,
as agreed by the Parties or as required or authorized by
applicable law;
(c) The pleadings of the Parties and any agreement to
clarify or narrow the issues or structure the
Arbitration Hearing;
(d) The scheduling of the Hearing and any pre-Hearing
exchanges of information, exhibits, motions or briefs;
(e) The attendance of witnesses as contemplated by Rule
21;
(f) The scheduling of any dispositive motion pursuant to
Rule 18;
(g) The premarking of exhibits; preparation of joint
exhibit lists and the resolution of the admissibility of
exhibits;
(h) The form of the Award; and
(i) Such other matters as may be suggested by the Parties
or the Arbitrator.
JAMS Rule 16 also provides: “The Preliminary Conference may
be conducted telephonically and may be resumed from time to time
as warranted,” which gives the parties and arbitrator the right to
request and conduct a site visit after the initial Preliminary
Hearing.

WILL A SITE VISIT BE BENEFICIAL? FACTORS TO CONSIDER
The Preliminary Hearing is a convenient time to address
initially whether a site visit would be beneficial.

All parties

(or at least all counsel) are on the call, and each can input his
or her opinion on that question, and at least first-pass scheduling
can be addressed.

5
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The ultimate question is whether the arbitrator believes that
a site visit will assist his understanding of the facts. The
arbitrator’s decision whether to visit a jobsite should focus on
several factors:
Is

the

completed?

Project

still

under

construction

or

has

it

been

If remedial work is necessary to correct a deficiency,

has the remedial work commenced and is it still on-going? If the
identified problems have been remedied, the CO has been issued and
the building occupied, a site visit may not provide much value.
However, if the problem has not been remedied or if the remedy is
still underway, an opportunity to view the problem and its fix (or
proposed fix) can be very helpful.
In addition to Project completion status, practical economic
considerations should be factored in. Is the jobsite location
convenient; e.g. may it be reasonably accessed by commercial
airline or automobile?

What out-of-pocket costs are incurred in

a visit by an arbitrator(s), counsel and parties? If there are
six, eight or ten parties to the case (as there often are in
construction arbitrations), do all need to attend and incur the
attendant expense?
Weather is also a factor: What is the season, what is the
weather prediction, and what are conditions in and around the
building? Depending on the time of year and geographic location,
jobsites are often muddy or dusty places. Visiting an outdoor
6
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winter site in Burlington, Vt., is considerably different than
conducting a visit to inspect an un-air-conditioned attic in
Columbus, Ga. in August.
If the arbitrator, having weighed these and other factors,
decides to conduct a site visit, the presumption is that there
will only be one site visit. In addition to the expense, time and
participants’ exposure to jobsite hazards, jobsite visits are
interruptions to the construction process.

WHO SHOULD ATTEND?
The arbitrator or arbitrators must of course attend. Usually,
a representative or two from each party and a lawyer or two from
each party as well as the parties’ experts should attend.
The

number

arbitrator.

of

attendees

should

be

controlled

by

the

While those people with the most relevant knowledge

are welcome, a crowd can interfere with the efficiency of the
process, especially if there are access concerns with the area or
areas to be examined.
Safety should be considered as well. Will a crowd at a working
jobsite jeopardize itself or others? Active jobsites may pose
tripping

hazards,

puncture

hazards,

falling

hazards,

sharp

objects, welding dangers and the presence of trucks and heavy
moving equipment. Is the jobsite sufficiently lighted? Can it be
accessed safely? Can the problem be viewed from the ground, or is
7
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a high lift or man lift/elevator required? If the climbing of
ladders is required, the visitors should be advised in advance (on
this, I speak from personal experience). All visitors should be
instructed to act safely and be aware of jobsite conditions.
If the jobsite is active, OSHA-approved PPE may be required
in the form of steel-toed boots or hard-soled shoes, long pants,
sleeved shirts, safety vests and goggles and hardhats.

Depending

on the conditions, respiratory and hearing protection may be
advisable or required. Arrangements should be made well in advance
for required equipment to be provided to all attendees.
If releases of damages or claims from the participants will
be required by the property owner or contractor, they should be
obtained and reviewed in advance.

SETTING AND ENFORCING THE GROUND RULES
The arbitrator has an affirmative obligation to set the ground
rules of a site visit.

If

not

addressed

in

the

initial

Preliminary Hearing, a supplemental Preliminary Hearing conference
call

for

that

purpose

is

a

good

idea.

At

that

time,

the

arbitrator’s initial ground rules can be reviewed and commented on
by all parties. Following that call, the arbitrator should put the
ground rules in memorandum form and provide a copy to all counsel
who will attend with instructions to forward them to and review
them with their clients BEFORE the actual site visit.
8
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In addition to directing attendees’ attention to the ground
rules a second time, the practice ensures that precious time will
not be lost at the visit itself.
The most important single ground rule is to establish who
will present the parties’ positions during the visit. It is usually
a good idea to have the experts lead the discussion.

Experts

should be more dispassionate about matters than the lawyers or
parties and should be prepared to address any technical issues
that might arise.
Having said that, it is almost impossible to keep attendees
from speaking. Lawyers, being lawyers, will want to speak.

Fact

witnesses who possess strong thoughts or opinions may also want to
chime in.

However, lawyers and fact witnesses often add little in

the way of valuable information on a jobsite visit and also open
the

door

to

rebuttals

from

opposing

lawyers

and

parties

in

attendance.
In his or her site-visit memorandum, the arbitrator should
clearly instruct the parties as to whom will be the lead speakers.
Other folks can certainly answer any questions that might be
directed to them, but better practice is not to have a committee
present a party’s position and story. Both sides will have the
opportunity to say all that they wish to say at the subsequent
hearing.

9
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If a party intends to record the visit, the arbitrator should
be told in advance and other parties notified.

If a non-party

video record of the site visit is to be created, it should be
directed

by

the

arbitrator

and

taken

by

a

third-party,

disinterested videographer.
And of course, the exact time and place for the participants
to meet at the site should be set out in detail.

THE VISIT ITSELF
To

keep

the

visit

focused

and

efficient,

the

Claimant/Counterclaimant should distribute in advance a list of
the areas, conditions and problems to be examined and if relevant,
the expected cost of repair. Having experts (and rebuttal experts)
lead the presentation for parties can lessen, although probably
not eliminate, the chances of disruption. None of the attendees is
under oath and again, the site visit is not a hearing on the merits
of the case.
The sole purpose of a site visit is to educate the arbitrator
by showing him or her first-hand the problematic conditions that
cannot be reproduced at the hearing itself.
In terms of documents, the contract or contracts in question
should be readily available during the visit, as should a set of
plans and specifications.

Any expert reports should be available

as well.
10
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It may be beneficial for arbitrators to speak privately among
themselves during the visit. Often one arbitrator may have a
question that the others can answer; often it’s just a good idea
to compare notes while they have the opportunity to see the
condition itself.

If non-lawyer construction professionals are on

the Panel, for example, they will likely view jobsite conditions
very differently than even experienced construction lawyers and
should be encouraged to actively participate. After seeing a
portion of the site chosen by the parties, the arbitrators may
wish to see other parts that they believe may be relevant to the
case. Given that only one site visit is likely to occur, it’s
better to look at too much rather than too little.
Arbitrators should confer again as soon after the visit as
possible, so observations are fresh on their minds.

It is also a

good practice for arbitrators to memorialize in writing their
observations as closely in time as possible to the visit.

CONCLUSION
The bottom line on site visits is straightforward:
A site visit should provide the arbitrator with an opportunity
to see the condition or problem first-hand and in context. It is
not an opportunity for parties to argue their respective cases. A
clear explanation of both points prior to the visit can help ensure
the jobsite visit is successful.
11
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I.

Introduction
Although I have been a commercial litigator for my entire 40 year career, over the

last thirty years I have acted as an arbitrator and represented parties in numerous
arbitrations, and I have reached the conclusion that arbitration can serve as a viable
cheaper and quicker alternative to litigation in complex commercial cases if the
arbitration process is properly structured and managed.

Over this period as an

arbitrator, I have developed my own philosophy of how I think an arbitration can most
effectively and efficiently be managed to deal with recurring problems that regularly
arise, and that includes an insistence by me that the parties conduct themselves
respectfully and implement many of the procedures that are found in a properly
structured cooperative negotiation1 and/or mediation process. However, this is often
difficult between parties who have come into arbitration from litigation or in an
adversarial mode, determined to make the arbitration as much like litigation as possible.
Suffice it to say that parties who are unable to settle during a cooperative
negotiation and mediation phase will usually have created a negotiating rapport
between counsel and the parties that should also contribute to the efficiency of a
1

Cooperative negotiation involves an explicit agreement by the parties to use a planned
negotiation process, typically at the beginning of a case, with a written agreement that
includes detailed procedures for the negotiation. This agreement normally includes
voluntary exchange of information necessary for all involved to evaluate the various
claims, and usually specifies proceeding to mediation and then arbitration, rather than
litigation, if the matter cannot be settled by negotiation. An excellent and in-depth
discussion of early cooperative negotiation is set forth in John Lande’s book “Lawyering
With Planned Early Negotiation,” (American Bar Association Publishing, Section of
Dispute Resolution of the ABA 2011). I refer to a “cooperative mediation” as a
mediation that grows out of cooperative negotiation or utilizes similar cooperative
procedures to prepare for the mediation.
-3-
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subsequent arbitration. This would hopefully result in what we might go on to refer to as
a “cooperative arbitration.” Such an arbitration, effectively managed by the arbitrator or
arbitration panel, should ensure the fairness and efficiency of the process, and I will
describe in this paper some of those best management practices I have found to be
conducive to such a result.
II.

Advantages of Arbitration
Unlike Court processes, which are open to all citizens as the public forum for the

resolution of disputes, arbitration is clearly a creature of contract in that it must be
agreed to by the parties2. Although arbitrators must assume primary responsibility for
keeping an arbitration on track so that the efficiencies that should be inherent can be
realized, again, it would be helpful if parties would come into the process after having
established a relationship such as that described above for a cooperative negotiation
and/or mediation. Even without such a prior relationship, with an informed arbitration
panel, the arbitrators can utilize the flexibility and informality of arbitration to insist
upon using cooperative principles, and work with counsel and the parties to
appropriately limit discovery and the filing of unnecessary motions to prevent
continuances, delays and other issues that tend to defer completion of the arbitration
and add to its expense and complexity.

2

Of course, the underlying “contract” is the arbitration clause itself. Parties, counsel
and arbitrators should initially familiarize themselves with the governing arbitration
clause at the outset of the case because that clause forms the basis for all procedures
that are to be followed, as well as the jurisdiction of the panel and possibly other
governing principles for the arbitration.
-415891404v.1
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III.

Potential Conflicts
Initially, it is critically important as soon as the arbitrators have been selected for

the arbitrators to ensure that they have no conflicts, real or perceived, by conducting a
thorough conflict check. Potential or alleged bias that is uncovered after the decision is
rendered is the most common grounds for challenging an arbitration award. For this
reason, it cannot be overstressed that all questions of potential bias must be addressed
and disclosed in advance, and the selected arbitrators must conduct a thorough and
exhaustive conflict check of the parties, their counsel and their law firms and all
expected factual and expert witnesses to disclose any prior contacts or relationships that
should be disclosed3.
IV.

The Preliminary Conference
After the arbitration panel has been finalized, the panel will ordinarily hold a

preliminary conference4 with counsel for the parties, usually by conference call5, to
establish the procedures that will result in the final hearing and decision. Before that
preliminary conference is held, if a cooperative relationship is not already in place, it is
my standard practice as an arbitrator to jointly instruct counsel for the parties to confer
3

It should also be stressed that attention to potential conflicts is a continuing
obligation throughout arbitration as additional witnesses, parties and counsel are
added.

4

Such a conference is prescribed by most administering agency rules (See American
Arbitration Association (“AAA”) Commercial Rule R-23; JAMS Rule 16).
5

While it is obviously advantageous to hold preliminary conferences and pre-hearing
conferences in person where possible, complex business disputes often involve
arbitrators, parties, and counsel from different parts of the country; therefore, these
conferences are most often by necessity held by conference call, and, unfortunately,
sometimes the parties and counsel do not even meet face-to-face with the arbitrators
until the evidentiary hearing actually begins.
-5-
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so that they are on the same wavelength on as many issues as possible going into the
conference, or so they will at least know what preliminary disputes regarding the
process exist that must be initially resolved by the arbitrators.
At the preliminary conference, the arbitrators should describe for the parties
their general philosophy that will be followed for administering the case to keep it
moving smoothly toward a final resolution, insisting from the outset upon cooperation
by counsel and the parties during the preparation phase, including (and perhaps most
importantly) during discovery6. Also normally discussed during the conference are
summaries by counsel of claims, damages and defenses, special problems or legal issues
that counsel feel will be present in the dispute.

After the preliminary conference, the

arbitrators should prepare a draft Scheduling and Procedure Order which covers their
recollection of all issues that the parties have indicated in the call they believe will arise
all the way through the process, incorporating the timetable of events that will lead to
the final hearing, including the scheduling of the hearing itself. I recommend then
sending that proposed Order to the parties for their review, comment and agreement
before it is signed and entered, hopefully as a consent order.

I also suggest that the

arbitrators obtain the agreement of the parties at the preliminary conference to insert a
provision in the Scheduling and Procedure Order that the parties recognize that the
arbitrators have been properly appointed and are qualified to serve, and that the

6

In this regard, it is also important to address in advance the scope of any necessary ediscovery. Counsel should be instructed to submit a proposed protocol for narrowly
focused production of e-discovery which will be discussed at the preliminary conference
and approved by the arbitrators.
-6-
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arbitration panel has jurisdiction over the dispute. This will avoid any later objections
to the proper constitution of the panel or its jurisdiction to render a final award.
Of course, if the parties have engaged in a cooperative mediation or similar
discussion and/or practice prior to the arbitration, much of this will have already been
decided and agreed to by the parties, and claims and counterclaims, damages and
defenses, the scope of discovery still necessary to be engaged in by the parties, and
special problems or legal issues will all be familiar to the parties and can simply be
described to the arbitrators in sufficient detail to facilitate the creation of agreed-to
procedures for the entire arbitration process.
V.

Discovery
How much discovery is appropriate and necessary between the parties before a

case can be effectively heard is, of course, one of the issues that is debated by those
involved in arbitrations. It is my experience that if there is economic disparity between
the parties, the party with fewer resources will usually request and demand less
discovery, while the party with more resources will generally feel that it is more
important to nail down every contested fact with depositions, interrogatories, document
production, and so on. However, I think that it is the duty of the arbitrators to tightly
control the scope of discovery in a manner equitable to both parties, but compatible with
the governing arbitration rules and consistent with the goal of arbitration to keep the
process shorter, cheaper, and less cumbersome.
Once the discovery schedule is established at the preliminary conference, the
parties will proceed with document and e-discovery exchange, depositions, and any
other discovery agreed to or ordered to allow the parties to properly prepare for
-715891404v.1

ARBITRATION INSTITUTE
138 of 381

presentation of the case at the hearing. If disputes arise during the discovery process,
counsel for the parties should promptly come back to the arbitrators to resolve those
disputes so that discovery can proceed and the case will be ready for hearing at the
designated time.

The Scheduling and Procedure Order should set forth a simple

procedure for submission by email of a description of any dispute, along with a
certification that counsel have conferred but are unable to resolve the dispute by
agreement. The Order should also designate a short response time by the other side,
also by email. Ordinarily, if the arbitration panel is composed of three arbitrators, the
panel chair will, by agreement, handle discovery disputes, usually by email and/or
telephone, so that it will not be necessary to convene the entire arbitration panel for
relatively minor disputes.

In addition, in most cases, regular up-dates should be

required from counsel to ensure that discovery and other issues are progressing timely
and efficiently toward the scheduled hearing date.
One technique that I have found effective for dealing with the scope of discovery
(as well as scheduling problems, presentation of evidence at the hearing, and other
procedural issues) is to brainstorm with the parties concerning their desired goals and
requirements to adequately prepare, define for the parties the general parameters that
the panel would like to follow for the issues in question, and then direct the parties to
cooperate on creating a game plan within those parameters. Only if the parties cannot
agree will the panel dictate the specific procedure to be followed. I have found that, with
such guidance from the panel, counsel would prefer and will generally be able to agree
to a process that will meet the panel’s general requirements.
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Of course, there is always the case where nothing can be accomplished by
agreement despite the arbitrators’ best efforts to encourage cooperative behavior by
counsel and the parties, and this type of behavior most often comes to a head during the
discovery phase of the case.

In dealing with these problems, as well as other instances

of improper or unethical conduct that arise during an arbitration, it should be
emphasized that lawyers representing parties in arbitration are generally governed by
the same rules of professional responsibility as in litigation.7 Furthermore, because of
the broad discretion accorded to arbitrators to manage the arbitration process, it follows
that arbitrators have the authority to address and deal with abuses and disruption of
that process.8

In some cases, it has been held that arbitrators actually can halt

proceedings where there is “abhorrent behavior” by the participants.9 Other types of
sanctions that arbitrators can award against parties for unethical or improper behavior
include an allocation of the fees and costs of the proceedings, barring the assertion of

7

To define these standards, it is helpful to consult the Georgia Rules of Professional
Conduct which are based on the ABA Model Rules of Professional Conduct and which
have been adopted as mandatory by the Georgia Supreme Court for Georgia Lawyers.
For a more in-depth discussion of the applicably of these rules to arbitration see my
article “Ethical Considerations in Arbitration,” Ga. Bar Journal, Dec. 2011.
8

Cannon 1.F. of the AAA/ABA Code of Ethics for Arbitrators in Commercial Disputes
states, “An arbitrator should make all reasonable efforts to prevent delaying tactics,
harassment of parties or other participants, or other abuse or disruption of the
arbitration process.”
9

See, e.g., First Preservation Capital, Inc. v. Smith Barney, Harris Upham & Co., 939
F. Supp. 1559, 1565 (S.D. Fla. 1996).
-9-
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claims or defenses, drawing adverse inferences, or precluding the submission of
evidence or testimony.10
Another issue that is problematic in arbitrations is the power of arbitrators to
issue subpoenas to third parties either for depositions, production of documents, or for
appearance at the hearing. Of course, arbitrators, unlike judges, have no inherent,
independent power to order enforcement of these subpoenas. Although the Georgia
Arbitration Act specifically allows subpoenas to third parties, the Federal Arbitration
Act (FAA) is less clear, and there are inconsistent federal court cases in the various
circuits dealing with the breadth of arbitrators’ subpoena powers. My usual practice as
an arbitrator is to ensure that the opposing side is advised before I sign a subpoena to
give them a chance to raise an objection, but then, unless some defect is apparent on the
face of the subpoena, to sign the subpoena and leave it up to the subpoenaing party to
fight the battle of serving and enforcing the subpoena.
VI.

Motion Practice
Arbitrators have the power to make interim rulings to preserve the status quo

pending the final hearing and/or to address and rule on motions concerning other legal
issues that either side contends would be dispositive of any part or all of the case11, and
these issues should be raised by counsel at the preliminary conference if they are
anticipated. However, it is my opinion that a dispositive motion should normally not be

10

While the imposition of sanctions directly against counsel by arbitrators is more
problematic under existing case law, I have found that the threat of sanctions against
the parties for their own or their counsel’s improper conduct that may affect their claims
and defenses is usually sufficient to enforce proper behavior by all concerned.

11

See AAA Commercial Rule R-34.
-10-
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granted by arbitrators unless it is meritorious beyond dispute and/or based upon a clear
legal issue, because the granting of such a motion greatly increases the chance that a
court might later reverse the arbitration award if a party is not given a chance to
“present” their case at an evidentiary hearing. Therefore, I feel that the better practice
in most cases is for the arbitrators to hold their ruling on all issues until after
presentation of the evidence at the hearing unless an immediate ruling is clearly
demanded by the law and/or a grant of the motion would obviate a need for the entire
hearing or at least a substantial number of hearing days.
Of course, if the issue involved is narrower, a grant of partial summary judgment
removing that issue from consideration might be appropriate, which could then result in
a shorter and less extensive hearing. However, counsel should be advised at the
preliminary conference that before any dispositive motions are filed, a conference
between themselves, and, subsequently, with the arbitrators, should be held in which
the issues to be addressed by the proposed motion can be discussed, and the parties and
the arbitrators can determine whether the motion is appropriate and timely and would
result in more efficiency to the process. Again, these issues would probably have been
identified in advance during a cooperative negotiation or mediation process, which
would facilitate dealing with them during the arbitration.
VII.

Other Pre-Hearing Issues
Prior to the hearing, the arbitrators should hold at least one additional

preliminary conference, either in person or by telephone, to determine if additional
issues have arisen that must be resolved before the hearing and to allow counsel and the
parties to advise the arbitrators of any evidentiary or other issues that they expect to
-1115891404v.1

ARBITRATION INSTITUTE
142 of 381

arise during the course of the hearing. While some arbitrators prefer to address the
hearing issues, such as allowance and filing of pre-hearing briefs (with reasonable page
limits!) exchange of exhibit and witness lists, specifics of the presentation of evidence,
etc., during the initial preliminary conference, I prefer to decide these issues in a prehearing conference call scheduled within 45 days of the final hearing after discovery,
motions practice, and other preliminary processes are completed. I find counsel and the
parties are then prepared to more effectively and knowledgeably address the procedures
to be used for the hearing based upon a fully developed case.
VIII. Further Thoughts for Arbitrators and Advocates for Effectively
Conducting the Evidentiary Hearing
Although the hearing itself will certainly proceed very much like a trial, with
direct examination and cross-examination of witnesses, one of arbitration’s advantages
is that arbitrators are generally not bound by the strict rules of evidence and can accept
hearsay testimony, affidavit testimony, and other less formal means of presentation of
evidence than in court -- the theory, of course, being that the arbitrators are capable of
weighing the evidence presented, disregarding any evidence that they do not feel should
be properly relied upon. I will generally err on the side of admissibility, often crafting a
way to hear the evidence so as to minimize prejudice, but accepting most evidence
offered by the parties and refusing to admit only that evidence that is clearly irrelevant
or otherwise improper.
Because of the flexibility inherent in arbitration, many innovative and more
efficient means of presenting the evidence can be employed and should be encouraged
(and even required) by arbitrators to save time and expedite the hearing.
techniques can include:
-1215891404v.1
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1.

The presentation of direct testimony of witnesses in writing, with the

witness being subject only to live cross examination.
2.

Using “panels” of witnesses from each side to simultaneously testify

regarding broad issues, rather than putting each witness on the stand separately.
3.

Direct confrontations between opposing experts, with each expert given

the opportunity to question the opposing expert, and allowing the arbitrators to ask
questions as appropriate.
4.

Encouraging or requiring counsel to agree to specified time limitations for

presentation of their portion of the case.
5.

Submission of the testimony of secondary witnesses by deposition or

affidavit.
6.

Submission of jointly complied binders of exhibits wherever possible, with

admissibility of the exhibits being stipulated between the parties.
7.

Extensive use of computer graphics and other high tech evidence

presentations.
8.

Bifurcation of the proceedings to hear only the portion of the case dealing

with liability before accepting any evidence concerning damages.

Of course, a

preliminary finding of no liability would obviate the need for any evidence of damages,
sometimes saving significant hearing time. However, this procedure would only be
more efficient if the proof of damages can be completely separated from evidence
concerning liability, which is often not the case.
Obviously, counsel and parties who have agreed in advance to cooperate through
the arbitration process should be able to recognize and more readily agree, with proper
-1315891404v.1

ARBITRATION INSTITUTE
144 of 381

guidance from the arbitrators, to some of these procedures that would help to make the
final hearing itself shorter and more efficient for all concerned.
IX.

The Award
In most cases, the arbitration award will be issued within thirty days of the close

of the record unless the applicable rules or the parties’ agreement is to the contrary.
However, the record is often held open for submission of post-hearing briefs and/or
other submissions, with the 30-day decision period running from that submission date.
Arbitrators' decisions normally do not contain extensive explanations for or citations in
support of the amount awarded unless a “reasoned award” is called for in the agreement
of the parties, or unless the parties request an explanatory ruling and the arbitrators
agree that more explanation is appropriate. The theory is that the more detailed the
award, the more fodder that presents for counsel to fashion an appeal. However, I do
feel that the parties deserve sufficient detail in the award that they can clearly
understand how the arbitrators ruled on all of the issues that have been raised in the
case.
X.

Conclusion
From my perspective as an arbitrator and an advocate, attorneys who are most

successful representing clients in arbitration are litigators who knows the rules
intimately, but who are also able to utilize the informality and flexibility of arbitration to
their clients’ advantage.

Counsel who have engaged in a cooperative process

throughout, including respectful interactions between themselves and all parties
involved, will be able to best utilize the techniques and procedures discussed above so
that the maximum advantages of arbitration can be realized. I have become convinced
-1415891404v.1
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that arbitration requires a different way of thinking about dispute resolution by
everyone involved, including, importantly, counsel and the parties. In short, it seems to
me that parties and counsel who come into arbitration willing to agree to a “cooperative
arbitration” process (whether beginning with a formal cooperative negotiation or
mediation procedure or not) will be able to best ensure that arbitration fulfills its role as
an effective, quicker and lower-cost alternative to litigation.
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Biography
R. Wayne Thorpe, Esq. has been a full-time ADR neutral since 1998. He has served as mediator, arbitrator,
facilitator, special master, and case evaluator in more than 2000 cases in at least 55 cities in 25 jurisdictions,
including many high stakes and complex cases, class actions, MDL’s, and other large scale multi-party cases,
and more than 500 arbitrations as sole arbitrator, panel chair, or party-appointed arbitrator. In December, 2017,
Mr. Thorpe was honored as recipient of The Chief Justice Harold G. Clarke Annual Award, presented by the
Georgia Supreme Court Commission on Dispute Resolution and the State Bar of Georgia Dispute Resolution
Section, In Recognition of His Outstanding Contributions to Dispute Resolution in Georgia. He was previously
named by the Best Lawyers in America publication as the 2015 Atlanta Arbitration Lawyer of the Year and the
2012 Atlanta Mediation Lawyer of the Year, and he has been recognized by International Who’s Who of
Commercial Mediation, Best Lawyers in America and Georgia Super Lawyers for many years.
Mr. Thorpe is Past Chair of the ABA Dispute Resolution Section, and he has been a leader in ADR ethics and
other policy matters both nationally and in Georgia for many years. He has also served as an adjunct professor
and guest presenter in ADR courses in several law schools. Before he became a full-time neutral, Mr. Thorpe
was a litigation partner in a large Atlanta law firm.
Highlights of his ADR experience appear below; please see separate bios detailing his experience in specific
practice areas.

ADR Experience and Qualifications
Business/Commercial: Hundreds of business and commercial cases, including antitrust, banking,
bankruptcy, consumer, corporate/partnership/LLC's, energy, estates, financial services,
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franchise/dealership, health care, insurance, international, mergers/acquisitions, non-profits and
churches, professional liability (including accountants, investment professionals, lawyers, and physicians)
securities, technology, and real estate disputes
Employment: Class and collective actions; age, disability, gender, race discrimination; FLSA; sexual
harassment; wrongful termination; employer disputes with senior executives; non-compete, non-solicit,
and trade secret disputes; Sarbanes-Oxley; breach of fiduciary duty, theft of corporate opportunity;
bonuses and stock options; law firm disputes with former partners; physician disputes with hospitals and
practice groups; public company termination of CEO; whistleblower cases
Environmental: Public and private environmental cases, including toxic torts; private and government
CERCLA, RCRA, and other hazardous waste cases; Clean Water Act cases; Clean Air Act enforcement
case; nuisance/trespass (pollution, water, air, noise, blasting, etc.); land use and development disputes;
indemnity and other contract disputes arising from transfer of contaminated property; weather and climate
related cases including storm water cases against builders, other property owners, and state and local
governments; water rights disputes among riparian owners and a state agency; facilitation of technical
discussions on Feasibility Study for largest Superfund site in Georgia; disputes about UST‘s and
pipelines; disputes about landfills; co-facilitator in ex-urban county conflict over growth strategies
Financial Services: Numerous bank disputes with customers, other banks, and insurers; lender liability
claims; SEC enforcement cases including a case against a bank officer; securities and other claims
against public companies and officers & directors, and related insurance coverage issues; claims against
brokers and investment advisors; financial services employment disputes; multiple FDIC disputes
including with bankruptcy trustee for a bank holding company, bank D’s & O’s, accountants, and bank
lawyers; claims on financial institution bonds
Government/Public Policy: Cases with US DOJ and several US Attorneys’ offices, US HHS, EPA, FAA,
FDIC, IRS, NPS, and SEC; several state Attorneys General offices and multiple state agencies in multiple
states including education, environmental, Medicaid, tax, and transportation as well as state colleges and
universities; local governments (including mayors, city councils, county managers and county
commissions), city and county school boards, and airport, development, and hospital authorities; disputes
between public agencies (e.g., city vs. county, state vs. local, or state vs. federal); SEC enforcement;
federal and state False Claims; FDIC cases; federal/state environmental agency administrative and
enforcement cases, including hazardous waste, clean water and clean air cases; riparian rights dispute
with state agency; employment disputes with federal and state agencies involving senior managers;
employment case involving state college employee; condemnation cases; federal, state and local tax
disputes; environmental, construction, employment and tort claims involving state and local governments
and school boards; mediations between cities and counties under Georgia Services Delivery Strategy Act;
mediation of city-county dispute over allocation of Local Option Sales Tax Revenues; dispute among nonprofit homeless shelter, city, university hospital and local businesses about closure of homeless shelter;
dispute between school board, school board members, and construction manager concerning
management of SPLOST funds for school construction; procurement and employment disputes with
hospital authorities
Health Care: Federal/state Government and Qui Tam False Claims cases against hospitals, physicians,
pharma, non-profits; reimbursement disputes in ten or more states, including class actions, involving
payers, hospitals, physicians, pharmacies, and liability insurers; medical software trade secrets; dispute
between hospital and records storage service provider; dispute between health insurers related to sale of
book of business; employment and other business disputes concerning physician practice breakups;
business and employment disputes between physicians and hospitals; IP dispute between university and
pharma party; employment claims by pharma sales reps; insurance coverage for malpractice, medical
benefits payments and other claims; disputes arising from sale of health care businesses; numerous med
mal cases against physicians, hospitals, nurses, nursing homes; product liability claims involving drugs
and devices
Insurance: Insurance coverage disputes involving financial institution bonds; D&O claims; environmental
and toxic tort claims; construction defects; health care industry coverage disputes; IP coverage disputes;
auto and homeowners; life, health, disability
International: Mediations and arbitrations involving non-US businesses and governments, and US
business and government interests, in Bahamas, Bangladesh, Brazil, Canada, China, Germany, Great
Britain, Iraq, Israel, India, Japan, Korea, Mexico, South Africa, Taiwan, and Thailand
Professional Liability, Product Liability, and other Tort claims: Hundreds of tort cases including
product liability (drugs and devices, foods, autos, industrial equipment, military security system, etc.);
professional liability cases against lawyers, accountants, financial professionals, construction managers,
engineers, architects; fifty or more med mal cases against doctors, hospitals, nurses, and nursing homes;
numerous serious wrongful death and personal injury premises and vehicular cases
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Technology, Entertainment, and Intellectual Property: Mediations and arbitrations concerning
information technology, computers, networking, and software, including multiple disputes between sellers,
creators, developers, etc. and their customers; medical, defense, financial, telcom, and other technology;
TV, radio, music, and other entertainment cases; copyright, trademark, publicity, trade secret, patent, and
other IP cases
Construction/Construction Defects: Mediations/arbitrations of construction, construction defect, and
building products disputes on both private and public projects; professional liability claims against
architects, engineers, construction managers; related insurance coverage issues

Representative Matters
Mediation and arbitration of employment disputes between Am Law 100 firms and withdrawing/retiring
partners involving age and gender discrimination, accounting, retirement agreement, and non-compete
issues
Mediations and arbitrations of disputes among physicians and between physicians and hospitals in
several states
Mediations of False Claims healthcare government and qui tam cases in Georgia, Florida, Tennessee
and California
Arbitrations and mediations of healthcare reimbursement cases in Georgia, California, DC, Florida, Idaho,
Louisiana, New Mexico, Ohio, Tennessee, and Texas
Case evaluation in dispute in multi-million dollar, long-term contract between a North Carolina state
agency and a global technology services provider
Facilitation of Feasibility Study among several PRP’s, US EPA and Ga EPD at Superfund site
Mediation of US DOJ/US EPA Clean Water Act case against road contractor and state highway
department
Arbitration of multi-party case between bank and 75+ borrowers involving disputes over tens of millions of
dollars of loans in North Carolina
Mediation of construction defect case involving major urban redevelopment multi-use project with tens of
millions in claims involving owner, general, 10+ subs and 10+ insurers
Mediations of FDIC cases against lawyers, accountants, insurers, and bank D’s and O’s
Mediations and arbitrations in professional liability cases against accountants, lawyers, physicians and
other healthcare providers, construction managers, and investment professionals
Party-appointed arbitrator in numerous cases, including post-acquisition accounting, sale of timber,
insurance coverage, sale of printing services, governance and possible termination of an LLC, patent
royalties, payor/hospital dispute,
Chair of arbitration panels:
Bankruptcy trustee case in Va. against Big Four accounting firm;
Fla. case against bank trust department for alleged mishandling of trust account
Dispute over terms of long-term supply contract for agricultural chemicals;
Hospital claim for reimbursement for ER charges from Medicaid payor;
Lease/Guarantee dispute in Ala. between hospital lessor and acquirer of hospital;
Contract dispute in Ky. about allocation of response costs at Superfund site;
Dispute in New Mexico between healthcare payor and psychiatric hospitals;
California case involving reimbursement dispute between payor and third party provider of medical
services
Toxic tort case brought by employee against defense contractor for child’s heart defect allegedly caused
by in utero exposure to chemicals in employer’s plant
Arbitrations of employment cases between private equity professionals and employer
Sole Arbitrator in Tennessee case involving buyout of minority owner of alternative energy developer
Sole arbitrator in $100 million claim in Florida by terminated CEO against Brazilian public company
Mediation in Louisiana of securities and fiduciary duty claims by quasi-public pension fund against various
financial institutions relating to mortgage backed assets in high yield investment fund

Honors, Memberships, and Professional Activities
2017 Recipient of The Chief Justice Harold G. Clarke Annual Award, presented by the Georgia Supreme
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Court Commission on Dispute Resolution and the State Bar of Georgia Dispute Resolution Section, In
Recognition of His Outstanding Contributions to Dispute Resolution in Georgia
Co-Author, What Is…ADR in Health Care Disputes?, ABA Book Publishing (Health Law Section), 2015
Recognized as one of the Best Lawyers in America, 2019
Identified by The Best Lawyers in America as the 2015 Atlanta Arbitration Lawyer of the Year
Identified by The Best Lawyers in America as the 2012 Atlanta Mediation Lawyer of the Year
Named in International Who’s Who Legal, Mediation; Georgia Super Lawyers; and The Best Lawyers in
America for several years
ABA, Dispute Resolution Section. Section Chair, 2010-2011; Officer or Member of Section Council, 20012012; Co-Chair, ABA Task Force on Improving Mediation Quality, 2006-2008; Drafting Committee, Model
Standards of Conduct for Mediators, 2003-2005
Liaison from DR Section to ABA’s Ethics 2000 Commission (providing testimony on the Model Rules of
Professional Conduct provisions relating to mediation and arbitration), 2000-2002; Chair, ABA DR Section
Ethics Committee, 1997-2002
Member, Georgia Commission on Dispute Resolution, 1997-2002, appointed by Supreme Court of
Georgia
State Bar of Georgia, ADR Law Section. Chair, 2003-2004; Officer, 2000-2004; Executive committee,
2009-2012; Chair or Co-Chair, annual ADR Institute, 2000, 2003, planning committee, 2000-present;
Atlanta Bar ADR Lawyers Section, past member, Board of Directors; Georgia Annual Arbitration Institute,
Chair, 2018 and multiple prior years
Fellow, College of Commercial Arbitrators; Fellow, American College of Civil Trial Mediators
Adjunct Law School Professor, University of Georgia and Georgia State University, Alternative Dispute
Resolution Courses, 1998-2004; guest presentations in ADR classes at GSU, Emory University, Mercer
University, and John Marshall law schools
More than 150 speaking presentations to Bar and ADR professional groups in more than 20 states;
faculty member ABA Annual Arbitration Institute, 2010-2012, 2016 (and Co-Chair, 2010); faculty member
ABA Annual Advanced Mediation Institute, 2010, ’11, and ’13; dozens of articles and papers on ADR
topics
Member, American Health Lawyers Association, Panel of Dispute Resolvers; US Institute for
Environmental Conflict Resolution National Roster; CPR Panel of Distinguished Neutrals; Financial
Industry Regulatory Authority (FINRA) Roster of Mediators
Fellow, American Bar Foundation; Fellow, Atlanta Bar Foundation
Principal Benefactor, JAMS Foundation

Background and Education
JAMS, ADR Neutral, 1998-present
Litigation Partner and Associate, Alston & Bird, 1981-1998
Law Clerk to Chief United States District Judge Charles A. Moye, Jr., United States District Court for the
Northern District of Georgia, 1979-1981
J.D., cum laude, University of Georgia Law School, 1979; Georgia Law Review, Research Editor
B.A., with distinction, University of Virginia, 1976
Wayne is married to Jane Thorpe, who retired as a partner at Alston & Bird in 2014. They have two adult
children and one really grand grandchild. Wayne and Jane own a cabin in West Yellowstone, MT near
Yellowstone National Park, where they flyfish and hike as much as they can.

Disclaimer
This page is for general information purposes. JAMS makes no representations or warranties regarding its
accuracy or completeness. Interested persons should conduct their own research regarding information on this
website before deciding to use JAMS, including investigation and research of JAMS neutrals. See More
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JOHN SHERRILL
Dispute Resolution Resources
1075 Peachtree Street, N.E., Suite 2500
Atlanta, Georgia 30309
(404) 885-6703
jsherrill@jasdrr.com

SHORT BIO
John Sherrill retired as a partner from Seyfarth Shaw’s Atlanta Litigation Department on July 1,
2014, and now practices as an independent neutral under the name Dispute Resolution
Resources. In addition to his 42 year commercial litigation practice, he has served as a mediator
in over 600 mediations and an arbitrator in over 250 arbitrations and has lectured and published
on a number of litigation and ADR-related topics. Mr. Sherrill has been an arbitrator and
mediator on the Commercial, Construction, Large Complex Case, and Olympic Arbitration
Panels of the American Arbitration Association since 1985, and he is currently a member of the
Council (formerly Board of Directors) of the AAA. He is also a member of the Roster of
Distinguished Neutrals of the CPR Institute for Dispute Resolution, and is a Fellow and Board
member of the College of Commercial Arbitrators and the American College of Civil Trial
Mediators. Mr. Sherrill also has experience as an administrative law judge, serving as Chief
Hearing Officer for the Georgia Real Estate Commission and as Chairman of the State Health
Planning Review Board, and as a special master appointed by a number of state and federal
courts and agencies.
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Confirmation and Enforcement of
Arbitration Awards
OVERVIEW
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Confirming, Vacating or Modifying Arbitration
Awards Under The Federal Arbitration Act And
The Georgia Arbitration Code
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FEDERAL ARBITRATION ACT
Domestic Arbitrations


Confirming an Award 9 U.S.C. §9



Vacating an Award 9 U.S.C. §10



Modifying an Award 9 U.S.C. §11

3
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FEDERAL ARBITRATION ACT
WHERE TO FILE?
CONFIRMATION
 §9

District Court specified in the Arbitration Agreement

 §9

District Court where Award Was Made

Vacating or Modifying An Award
 § § 10/11 Where Award was made

4
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FEDERAL ARBITRATION ACT
Deadlines For Filing
 §9 - Motion to Confirm
◦ 12 Month from Date of Award

 § §10 and 11 - Motions to Vacate or Modify
◦

3 Months from Date of Award

5
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FEDERAL ARBITRATION ACT
Criteria for Confirming an Award (§9)
District Court must grant an order
confirming an award unless the award
is vacated, modified or correct.

6
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FEDERAL ARBITRATION ACT
Grounds for Vacating an Award (§10)

1. The Award was procured by corruption, fraud or undue
meaning.
2. There was evident partially or corruption in the arbitrator(s).
3. The Arbitrator(s) committed misconduct by refusing to
reschedule a hearing when sufficient cause was shown or by
refusing to hear evidence.
4. Arbitrator(s) exceeded their powers or so imperfectly executed
them that no final award was made.
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FEDERAL ARBITRATION ACT
Grounds for Modification/Correction (§11)

 Evident miscalculation of figures or evident material mistake in
the description of persons or property.
 Award addressed matters not submitted to arbitration.
 Award is imperfect in form but not affecting the merits.

8
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GEORGIA ARBITRATION CODE
 Confirming an Award (9-9-12)
 Vacating an Award (9-9-13)
 Modifying an Award (9-9-14)

9
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GEORGIA ARBITRATION CODE
Where to File? (9-9-4)

 Any court action under the GAC is made to the Superior Court
of a County where venue lies.
 Venue Lies:
o County where agreement provides for the arbitration hearing to
be held;
o If the hearing has been held, the County where it was held;
o Any County where a party resides or does business;
o If none of the above apply, any County.

10

ARBITRATION INSTITUTE
163 of 381

GEORGIA ARBITRATION CODE
Deadlines for Filing
O.C.G.A. 9-9-12 TO 9-9-14

 §9-9-12 – Motions to Confirm – 12 months from Date of Award
 §9-9-13 – Motions to Vacate – 3 months from Date of Award
 §9-9-14 – Motions to Modify – 3 months from Date of Award

11
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GEORGIA ARBITRATION CODE
Criteria for Confirmation
(O.C.G.A. 9-9-12)

The Court shall confirm an award unless the award
is vacated or modified by the Court.

12
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GEORGIA ARBITRATION CODE
Grounds for Vacating an Award
(O.C.G.A. 9-9-13(b))

1. Corruption, fraud or misconduct in procuring the Award
2. Partiality of an arbitrator
3. Overstepping authority or imperfect execution so that a final
award was not made
4. Failure to comply with the Georgia Arbitration Act
5. The arbitrator’s manifest disregard of the law

13
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GEORGIA ARBITRATION CODE
Non-Party Motion to Vacate
(O.C.G.A 9-9-13 (c))

Non-Party may have an Award vacated where:
1. Where the rights of the non-party were prejudiced by one of
the grounds in 9-9-13(b)
2. A valid agreement to arbitrate was not made
3. The Parties did not comply with the arbitration agreement
4. The arbitrated claim was time barred

14
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GEORGIA ARBITRATION CODE
O.C.G.A. 9-9-13 (d):
“The fact that the relief was such that it could not or
would not be granted by a court of law or equity is not
ground for vacating or refusing to confirm the award.”
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GEORGIA ARBITRATION CODE
Grounds for Modification
(O.C.G.A. 9-9-14)

 Miscalculation of figures or mistake in the
description of any person, thing or property
 Award addressed matters not submitted to
arbitration
 The Award is imperfect in form but not affecting the
merits

16
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Recognition and Enforcement of
Foreign Arbitral Awards
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The Convention on the Recognition and Enforcement of
Foreign Arbitral Awards–The New York Convention
•The New York Convention applies to
the recognition and enforcement of
foreign arbitral awards and the referral
of a dispute by a court to arbitration. 9
U.S.C. § 201 et seq.
•Presently, 159 state parties to the New
York Convention.

Article II – Requires courts to refer disputes to
arbitration if the parties have signed an
arbitration agreement.
Article III - Sets out the basic obligation
undertaken by contracting states to recognize
and enforce foreign arbitral awards.
Article V - Sets out the limited grounds upon
which contracting states may refuse to
recognize and enforce foreign arbitral
awards.
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Effect of States Implementing The New York
Convention
A Signatory State:
• Requires the parties to honour their contractual obligation to
arbitrate;
• Provides for limited judicial supervision of arbitral proceedings; and
• Supports the enforcement of arbitral awards issued in other signatory
states in a manner similar to that for national court judgments.
This is usually implemented through domestic legislation, which defines the
contours of the right to arbitration and the grounds to refuse enforcement.
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Inter-American Convention on International
Commercial Arbitration– Panama Convention
Regulates the conduct of international
commercial arbitration and the
enforcement of arbitral awards similar
to the New York Convention. 9 U.S.C.
§ 301 et seq.
Quick Facts
• Modeled after the New York
Convention
• 19 Nations have signed and ratified
the treaty
• Created to address lack of access to
commercial arbitration by many Latin
American Countries

Both conventions share many similarities,
but the Panama Convention departs in at
least two key ways:
Article III In the absence of express
agreement between parties, the arbitral
procedure is to be governed by the Rules of
Procedure of the Inter-American
Commercial Arbitration Commission
(IACAC).
Article V – Also addresses States ability to
refuse to enforce arbitral awards, but DOES
NOT require that State Courts stay their
proceedings.

ARBITRATION INSTITUTE
173 of 381

Interplay of New York and Panama
Conventions
• As between the New York
Convention and the Panama
Convention, if the requirements for
application of both are met, the
New York Convention will govern
unless a majority of parties to the
arbitration are citizens of nations
that have ratified the Panama
Convention. 9 U.S.C. § 305.

• The Conventions are broadly
similar, with most of the operative
provisions of the New York
Convention incorporated by
reference into the Panama
Convention. 9 U.S.C. § 302.
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Interplay of the FAA and the
New York/Panama Conventions
 For purposes of confirmation, the FAA and New York Convention
divide arbitral awards into categories based on where the award
was rendered:
◦ Awards within the territorial bounds of the United States = domestic,
hence subject to confirmation under the FAA.
◦ Awards outside the territorial bounds of the United States = foreign,
hence subject to confirmation if made in a State (nation) that is a party
to the New York Convention or the Panama Convention.

22
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Procedure for Enforcement
 Federal district court has jurisdiction and any action for confirmation
brought in state court can be removed. 9 U.S.C. § 203.
 Venue is proper in any court where one of the parties could have sued the
other over the same dispute. 9 U.S.C. § 204.
 Personal Jurisdiction remains a due-process concern that may be
summarized as limiting courts to exercising their power over only those
persons who could fairly expect to be haled into that court to answer a
case.
 Petition to enforce must include:
◦ Certified copies of the arbitration agreement and the arbitral award. (art IV New York
Convention)
◦ certified translation of the agreement and the award if not in English.

 Service of Process pursuant to the FRCP.
 Domestication required if confirming in one court and enforcing in
another.
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Formal Requirements
 A foreign arbitral award need not first be confirmed by a court of a
state encompassing the situs of the arbitration (or the other location
where the award was rendered) before proceeding to apply for
confirmation by a U.S. federal court under the New York Convention.
 The award creditor must apply, within three years after the award was
made, to the proper United States district court for confirmation. 9
U.S.C. §§ 207, 302.
 Petition to enforce must include:
◦ Certified copies of the arbitration agreement and the arbitral award. (New York
Convention, art. IV).
◦ certified translation of the agreement and the award if not in English.

 Service of Process pursuant to the FRCP.
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Grounds for Refusal to Enforce
Refusal to Enforce – Art. V of the
New York Convention:

Art V(1) Grounds must be proven by
the party against which enforcement
is sought:

◦ Exclusive grounds
◦ Invalidity of the arbitration agreement;
◦ The court may not review merits
◦ Absence of or insufficient notice; unable to
because mistake of law is not included
present defense;
as a ground (but consider manifest
◦ Award is outside of the scope of agreement;
disregard argument)
◦ Composition of the tribunal was not
◦ The party against which enforcement is
accordance with the agreement; or
sought has burden to prove that
◦
The award is not yet binding or set aside.
grounds for non-enforcement exist
◦ Even if grounds for non-enforcement
exist, the court has discretion to enforce Art V(2) grounds may be raised by the
court:
the award (pro-enforcement
◦ Arbitrability of the dispute under the law of the
bias)(“Recognition and enforcement of
country where enforcement is sought; or
the award may be refused…”)
◦ Public policy of the country where
enforcement is sought.
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Convention on the Recognition and
Enforcement of Foreign Arbitral Awards
(New York, 1958)

UNITED NATIONS

ARBITRATION INSTITUTE
179 of 381

The United Nations Commission on International Trade Law (UNCITRAL)
is a subsidiary body of the General Assembly. It plays an important role in
improving the legal framework for international trade by preparing international
legislative texts for use by States in modernizing the law of international trade
and non-legislative texts for use by commercial parties in negotiating
transactions. UNCITRAL legislative texts address international sale of goods;
international commercial dispute resolution, including both arbitration and
conciliation; electronic commerce; insolvency, including cross-border insolvency;
international transport of goods; international payments; procurement and
infrastructure development; and security interests. Non-legislative texts include
rules for conduct of arbitration and conciliation proceedings; notes on organizing
and conducting arbitral proceedings; and legal guides on industrial construction
contracts and countertrade.

Further information may be obtained from:
UNCITRAL secretariat, Vienna International Centre,
P.O. Box 500, 1400 Vienna, Austria
Telephone: (+43-1) 26060-4060
Internet: www.uncitral.org

Telefax: (+43-1) 26060-5813
E-mail: uncitral@uncitral.org
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UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW

Convention on the Recognition and
Enforcement of Foreign Arbitral Awards
(New York, 1958)

UNITED NATIONS
New York, 2015
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NOTE
Symbols of United Nations documents are composed of capital letters combined with figures. Mention of such a symbol indicates a reference to a United
Nations document.
The publication reproduced here is a revised version in which part three of
the original publication of 2009 has been removed.
Material in this publication may be freely quoted or reprinted, but
acknowledgement is requested, together with a copy of the publication
containing the quotation or reprint.
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Introduction
Objectives
Recognizing the growing importance of international arbitration as a means
of settling international commercial disputes, the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the Convention) seeks
to provide common legislative standards for the recognition of arbitration
agreements and court recognition and enforcement of foreign and nondomestic arbitral awards. The term “non-domestic” appears to embrace
awards which, although made in the state of enforcement, are treated as
“foreign” under its law because of some foreign element in the proceedings,
e.g. another State’s procedural laws are applied.
The Convention’s principal aim is that foreign and non-domestic arbitral
awards will not be discriminated against and it obliges Parties to ensure
such awards are recognized and generally capable of enforcement in their
jurisdiction in the same way as domestic awards. An ancillary aim of the
Convention is to require courts of Parties to give full effect to arbitration
agreements by requiring courts to deny the parties access to court in contravention of their agreement to refer the matter to an arbitral tribunal.

Key provisions
The Convention applies to awards made in any State other than the State in
which recognition and enforcement is sought. It also applies to awards “not
considered as domestic awards”. When consenting to be bound by the
Convention, a State may declare that it will apply the Convention
(a) in respect to awards made only in the territory of another Party and
(b) only to legal relationships that are considered “commercial” under its
domestic law.
The Convention contains provisions on arbitration agreements. This aspect
was covered in recognition of the fact that an award could be refused
enforcement on the grounds that the agreement upon which it was based
might not be recognized. Article II (1) provides that Parties shall recognize
1
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written arbitration agreements. In that respect, UNCITRAL adopted, at its
thirty-ninth session in 2006, a Recommendation that seeks to provide guidance
to Partieson the interpretationof the requirementin articleII (2) that an arbitration
agreementbe in writingand to encourageapplicationof articleVII (1) to allow any
interested party to avail itself of rights it may have, under the law or treaties of
the country where an arbitration agreement is sought to be relied upon, to seek
recognition of the validity of such an arbitration agreement.
The central obligation imposed upon Parties is to recognize all arbitral awards
within the scheme as binding and enforce them, if requested to do so, under
the lex fori. Each Party may determine the procedural mechanisms that may be
followed where the Convention does not prescribe any requirement.
The Convention deﬁnes ﬁve grounds upon which recognition and enforcement may be refused at the request of the party against whom it is invoked.
The grounds include incapacity of the parties, invalidity of the arbitration
agreement, due process, scope of the arbitration agreement, jurisdiction of
the arbitral tribunal, setting aside or suspension of an award in the country
in which, or under the law of which, that award was made. The Convention
deﬁnes two additional grounds upon which the court may, on its own
motion, refuse recognition and enforcement of an award. Those grounds
relate to arbitrability and public policy.
The Convention seeks to encourage recognition and enforcement of awards
in the greatest number of cases as possible. That purpose is achieved through
article VII (1) of the Convention by removing conditions for recognition
and enforcement in national laws that are more stringent than the conditions
in the Convention, while allowing the continued application of any national
provisions that give special or more favourable rights to a party seeking to
enforce an award. That article recognizes the right of any interested party
to avail itself of law or treaties of the country where the award is sought
to be relied upon, including where such law or treaties offer a regime more
favourable than the Convention.

Entry into force
The Convention entered into force on 7 June 1959 (article XII).

How to become a party
The Convention is closed for signature. It is subject to ratiﬁcation, and is
open to accession by any Member State of the United Nations, any other
2
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State which is a member of any specialized agency of the United Nations,
or is a Party to the Statute of the International Court of Justice (articles VIII
and IX).

Optional and/or mandatory declarations and notiﬁcations
When signing, ratifying or acceding to the Convention, or notifying a territorial extension under article X, any State may on the basis of reciprocity
declare that it will apply the Convention to the recognition and enforcement
of awards made only in the territory of another Party to the Convention. It
may also declare that it will apply the Convention only to differences arising
out of legal relationships, whether contractual or not, which are considered
as commercial under the national law of the State making such declaration
(article I).

Denunciation/Withdrawal
Any Party may denounce this Convention by a written notiﬁcation to the
Secretary-General of the United Nations. Denunciation shall take effect one
year after the date of the receipt of the notiﬁcation by the Secretary-General
(article XIII).

3
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Part one
UNITED NATIONS CONFERENCE ON INTERNATIONAL
COMMERCIAL ARBITRATION,
NEW YORK, 20 MAY–10 JUNE 1958
Excerpts from the Final Act of the United Nations Conference on
International Commercial Arbitration 1
“1. The Economic and Social Council of the United Nations, by resolution
604 (XXI) adopted on 3 May 1956, decided to convene a Conference of
Plenipotentiaries for the purpose of concluding a convention on the recognition and enforcement of foreign arbitral awards, and to consider other possible measures for increasing the effectiveness of arbitration in the settlement
of private law disputes.
[…]
“12. The Economic and Social Council, by its resolution convening the
Conference, requested it to conclude a convention on the basis of the draft
convention prepared by the Committee on the Enforcement of International
Arbitral Awards, taking into account the comments and suggestions made by
Governments and non-governmentalorganizations, as well as the discussion at
the twenty-ﬁrst session of the Council.
“13. O n the basis of the deliberations, as recorded in the reports of the working parties and in the records of the plenary meetings, the Conference prepared
and opened for signature the Convention on the Recognition and Enforcement
of Foreign Arbitral Awards which is annexed to this Final Act.
[…]
“16. In addition the Conference adopted, on the basis of proposals made
by the Committee on Other Measures as recorded in its report, the following
resolution:
1
The full text of the Final Act of the United Nations Conference on International Commercial
Arbitration (E/CONF.26/8Rev.1) is available at http://www.uncitral.org

5
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“The Conference ,
“Believing that, in addition to the convention on the recognition and
enforcement of foreign arbitral awards just concluded, which would contribute to increasing the effectiveness of arbitration in the settlement of private
law disputes, additional measures should be taken in this ﬁeld,
“Having considered the able survey and analysis of possible measures
for increasing the effectiveness of arbitration in the settlement of private law
disputes prepared by the Secretary-General (document E/CONF.26/6),
“Having given particular attention to the suggestions made therein for
possible ways in which interested governmental and other organizations may
make practical contributions to the more effective use of arbitration,
“Expresses the following views with respect to the principal matters
dealt with in the note of the Secretary-General:
“1. It considers that wider diffusion of information on arbitration laws,
practices and facilities contributes materially to progress in commercial
arbitration; recognizes that work has already been done in this ﬁeld by
interested organizations,2 and expresses the wish that such organizations, so
far as they have not concluded them, continue their activities in this regard,
with particular attention to coordinating their respective efforts;
“2. It recognizes the desirability of encouraging where necessary the
establishment of new arbitration facilities and the improvement of existing
facilities, particularly in some geographic regions and branches of trade; and
believes that useful work may be done in this ﬁeld by appropriate governmental and other organizations, which may be active in arbitration matters,
due regard being given to the need to avoid duplication of effort and to
concentrate upon those measures of greatest practical beneﬁt to the regions
and branches of trade concerned;
“3. It recognizes the value of technical assistance in the development
of effective arbitral legislation and institutions; and suggests that interested
Governments and other organizations endeavour to furnish such assistance,
within the means available, to those seeking it;
“4. It recognizes that regional study groups, seminars or working
parties may in appropriate circumstances have productive results; believes
that consideration should be given to the advisability of the convening of
2

6

For example, the Economic Commission for Europe and the Inter-American Council of Jurists.
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such meetings by the appropriate regional commissions of the United Nations
and other bodies, but regards it as important that any such action be taken
with careful regard to avoiding duplication and assuring economy of effort
and of resources;
“5. It considers that greater uniformity of national laws on arbitration
would further the effectiveness of arbitration in the settlement of private law
disputes, notes the work already done in this ﬁeld by various existing
organizations,3 and suggests that by way of supplementing the efforts of
these bodies appropriate attention be given to deﬁning suitable subject matter
for model arbitration statutes and other appropriate measures for encouraging
the development of such legislation;
“Expresses the wish that the United Nations, through its appropriate
organs, take such steps as it deems feasible to encourage further study of
measures for increasing the effectiveness of arbitration in the settlement of
private law disputes through the facilities of existing regional bodies and
non-governmental organizations and through such other institutions as may
be established in the future;
“Suggests that any such steps be taken in a manner that will assure
proper coordination of effort, avoidance of duplication and due observance
of budgetary considerations;
“Requests that the Secretary-General submit this resolution to the
appropriate organs of the United Nations.”

3
For example, the International Institute for the Uniﬁcation of Private Law and the Inter-American
Council of Jurists.
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CONVENTION ON T HE RECOGNITION AND ENFORCEMENT
OF FOREIGN ARBITRAL AWARDS

Article I
1. This Convention shall apply to the recognition and enforcement of
arbitral awards made in the territory of a State other than the State where
the recognition and enforcement of such awards are sought, and arising out
of differences between persons, whether physical or legal. It shall also apply
to arbitral awards not considered as domestic awards in the State where
their recognition and enforcement are sought.
2. The term “arbitral awards” shall include not only awards made by
arbitrators appointed for each case but also those made by permanent arbitral
bodies to which the parties have submitted.
3. When signing, ratifying or acceding to this Convention, or notifying
extension under article X hereof, any State may on the basis of reciprocity
declare that it will apply the Convention to the recognition and enforcement of
awards made only in the territory of another Contracting State. It may also
declare that it will apply the Convention only to differences arising out of legal
relationships, whether contractual or not, which are considered as commercial
under the national law of the State making such declaration.

Article II
1. Each Contracting State shall recognize an agreement in writing
under which the parties undertake to submit to arbitration all or any differences which have arisen or which may arise between them in respect of a
deﬁned legal relationship, whether contractual or not, concerning a subject
matter capable of settlement by arbitration.
2. The term “agreement in writing” shall include an arbitral clause
in a contract or an arbitration agreement, signed by the parties or contained
in an exchange of letters or telegrams.
3. The court of a Contracting State, when seized of an action in a
matter in respect of which the parties have made an agreement within the
meaning of this article, shall, at the request of one of the parties, refer the
parties to arbitration, unless it ﬁnds that the said agreement is null and void,
inoperative or incapable of being performed.
8
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Article III
Each Contracting State shall recognize arbitral awards as binding and
enforce them in accordance with the rules of procedure of the territory where
the award is relied upon, under the conditions laid down in the following
articles. There shall not be imposed substantially more onerous conditions
or higher fees or charges on the recognition or enforcement of arbitral awards
to which this Convention applies than are imposed on the recognition or
enforcement of domestic arbitral awards.

Article IV
1. To obtain the recognition and enforcement mentioned in the preceding article, the party applying for recognition and enforcement shall, at
the time of the application, supply:
(a) The duly authenticated original award or a duly certiﬁed copy
thereof;
(b) The original agreement referred to in article II or a duly certiﬁed
copy thereof.
2. If the said award or agreement is not made in an ofﬁcial language
of the country in which the award is relied upon, the party applying for
recognition and enforcement of the award shall produce a translation of these
documents into such language. The translation shall be certiﬁed by an ofﬁcial
or sworn translator or by a diplomatic or consular agent.

Article V
1. Recognition and enforcement of the award may be refused, at the
request of the party against whom it is invoked, only if that party furnishes
to the competent authority where the recognition and enforcement is sought,
proof that:
(a) The parties to the agreement referred to in article II were, under
the law applicable to them, under some incapacity, or the said agreement is
not valid under the law to which the parties have subjected it or, failing any
indication thereon, under the law of the country where the award was made;
or

(b) The party against whom the award is invoked was not given proper
notice of the appointment of the arbitrator or of the arbitration proceedings
or was otherwise unable to present his case; or
9
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(c) The award deals with a difference not contemplated by or not
falling within the terms of the submission to arbitration, or it contains decisions on matters beyond the scope of the submission to arbitration, provided
that, if the decisions on matters submitted to arbitration can be separated
from those not so submitted, that part of the award which contains decisions
on matters submitted to arbitration may be recognized and enforced; or
(d) The composition of the arbitral authority or the arbitral procedure
was not in accordance with the agreement of the parties, or, failing such
agreement, was not in accordance with the law of the country where the
arbitration took place; or
(e) The award has not yet become binding on the parties, or has been
set aside or suspended by a competent authority of the country in which,
or under the law of which, that award was made.
2. Recognition and enforcement of an arbitral award may also be
refused if the competent authority in the country where recognition and
enforcement is sought ﬁnds that:
(a) The subject matter of the difference is not capable of settlement
by arbitration under the law of that country; or
(b) The recognition or enforcement of the award would be contrary to
the public policy of that country.

Article VI
If an application for the setting aside or suspension of the award has
been made to a competent authority referred to in article V (1) (e), the
authority before which the award is sought to be relied upon may, if it
considers it proper, adjourn the decision on the enforcement of the award
and may also, on the application of the party claiming enforcement of the
award, order the other party to give suitable security.

Article VII
1. The provisions of the present Convention shall not affect the validity of multilateral or bilateral agreements concerning the recognition and
enforcement of arbitral awards entered into by the Contracting States nor
deprive any interested party of any right he may have to avail himself of
an arbitral award in the manner and to the extent allowed by the law or the
treaties of the country where such award is sought to be relied upon.
10
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2. The Geneva Protocol on Arbitration Clauses of 1923 and the
Geneva Convention on the Execution of Foreign Arbitral Awards of 1927
shall cease to have effect between Contracting States on their becoming
bound and to the extent that they become bound, by this Convention.

Article VIII
1. This Convention shall be open until 31 December 1958 for signature
on behalf of any Member of the United Nations and also on behalf of any other
State which is or hereafter becomes a member of any specialized agency of the
United Nations, or which is or hereafter becomes a party to the Statute of the
International Court of Justice, or any other State to which an invitation has been
addressed by the General Assembly of the United Nations.
2. This Convention shall be ratiﬁed and the instrument of ratiﬁcation
shall be deposited with the Secretary-General of the United Nations.

Article IX
1. This Convention shall be open for accession to all States referred
to in article VIII.
2. Accession shall be effected by the deposit of an instrument of
accession with the Secretary-General of the United Nations.

Article X
1. Any State may, at the time of signature, ratiﬁcation or accession,
declare that this Convention shall extend to all or any of the territories for
the international relations of which it is responsible. Such a declaration shall
take effect when the Convention enters into force for the State concerned.
2. At any time thereafter any such extension shall be made by notiﬁcation addressed to the Secretary-General of the United Nations and shall take
effect as from the ninetieth day after the day of receipt by the Secretary-General
of the United Nations of this notiﬁcation, or as from the date of entry into
force of the Convention for the State concerned, whichever is the later.
3. With respect to those territories to which this Convention is not
extended at the time of signature, ratiﬁcation or accession, each State
concerned shall consider the possibility of taking the necessary steps in order
11
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to extend the application of this Convention to such territories, subject,
where necessary for constitutional reasons, to the consent of the Governments of such territories.

Article XI
In the case of a federal or non-unitary State, the following provisions
shall apply:
(a) With respect to those articles of this Convention that come within
the legislative jurisdiction of the federal authority, the obligations of the
federal Government shall to this extent be the same as those of Contracting
States which are not federal States;
(b) With respect to those articles of this Convention that come within
the legislative jurisdiction of constituent states or provinces which are not,
under the constitutional system of the federation, bound to take legislative
action, the federal Government shall bring such articles with a favourable
recommendation to the notice of the appropriate authorities of constituent
states or provinces at the earliest possible moment;
(c) A federal State Party to this Convention shall, at the request of
any other Contracting State transmitted through the Secretary-General of the
United Nations, supply a statement of the law and practice of the federation
and its constituent units in regard to any particular provision of this Convention, showing the extent to which effect has been given to that provision by
legislative or other action.

Article XII
1. This Convention shall come into force on the ninetieth day following the date of deposit of the third instrument of ratiﬁcation or accession.
2. For each State ratifying or acceding to this Convention after the
deposit of the third instrument of ratiﬁcation or accession, this Convention
shall enter into force on the ninetieth day after deposit by such State of its
instrument of ratiﬁcation or accession.

Article XIII
1. Any Contracting State may denounce this Convention by a written
notiﬁcation to the Secretary-General of the United Nations. Denunciation
12
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shall take effect one year after the date of receipt of the notiﬁcation by the
Secretary-General.
2. Any State which has made a declaration or notiﬁcation under
article X may, at any time thereafter, by notiﬁcation to the Secretary-General
of the United Nations, declare that this Convention shall cease to extend to
the territory concerned one year after the date of the receipt of the notiﬁcation by the Secretary-General.
3. This Convention shall continue to be applicable to arbitral awards
in respect of which recognition or enforcement proceedings have been
instituted before the denunciation takes effect.

Article XIV
A Contracting State shall not be entitled to avail itself of the present
Convention against other Contracting States except to the extent that it is
itself bound to apply the Convention.

Article XV
The Secretary-General of the United Nations shall notify the States
contemplated in article VIII of the following:
(a) Signatures and ratiﬁcations in accordance with article VIII;
(b) Accessions in accordance with article IX;
(c) Declarations and notiﬁcations under articles I, X and XI;
(d) The date upon which this Convention enters into force in accordance with article XII;
(e) Denunciations and notiﬁcations in accordance with article XIII.

Article XVI
1. This Convention, of which the Chinese, English, French, Russian
and Spanish texts shall be equally authentic, shall be deposited in the
archives of the United Nations.
2. The Secretary-General of the United Nations shall transmit a certiﬁed copy of this Convention to the States contemplated in article VIII.
13
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Part two
RECOMMENDATION REGARDING T HE INTERPRETATION
OF ARTICLE II, PARAGRAPH 2, AND ARTICLE VII,
PARAGRAPH 1, OF T HE CONVENTION ON
THE RECOGNITION AND ENFORCEMENT
OF FOREIGN ARBITRAL AWARDS
General Assembly resolution 61/33
of 4 December 2006
The General Assembly,
Recognizing the value of arbitration as a method of settling disputes
arising in the context of international commercial relations,
Recalling its resolution 40/72 of 11 December 1985 regarding the
Model Law on International Commercial Arbitration,1
Recognizing the need for provisions in the Model Law to conform to
current practices in international trade and modern means of contracting
with regard to the form of the arbitration agreement and the granting of
interim measures,
Believing that revised articles of the Model Law on the form of the
arbitration agreement and interim measures reﬂecting those current practices
will signiﬁcantly enhance the operation of the Model Law,
Noting that the preparation of the revised articles of the Model Law on
the form of the arbitration agreement and interim measures was the subject
of due deliberation and extensive consultations with Governments and
interested circles and would contribute signiﬁcantly to the establishment of
a harmonized legal framework for a fair and efﬁcient settlement of international commercial disputes,
1
Ofﬁcial Records of the General Assembly, Fortieth Session, Supplement No.
annex I.

17 (A/40/17),
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Believing that, in connection with the modernization of articles of the
Model Law, the promotion of a uniform interpretation and application of
the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, done at New York, 10 June 1958,2 is particularly timely,
1. Expresses its appreciation to the United Nations Commission on
International Trade Law for formulating and adopting the revised articles of
its Model Law on International Commercial Arbitration on the form of the
arbitration agreement and interim measures, the text of which is contained
in annex I to the report of the United Nations Commission on International
Trade Law on the work of its thirty-ninth session,3 and recommends that all
States give favourable consideration to the enactment of the revised articles
of the Model Law, or the revised Model Law on International Commercial
Arbitration of the United Nations Commission on International Trade Law,
when they enact or revise their laws, in view of the desirability of uniformity
of the law of arbitral procedures and the speciﬁc needs of international
commercial arbitration practice;
2. Also expresses its appreciation to the United Nations Commission
on International Trade Law for formulating and adopting the recommendation regarding the interpretation of article II, paragraph 2, and article VII,
paragraph 1, of the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, done at New York, 10 June 1958,2 the text of which
is contained in annex II to the report of the United Nations Commission on
International Trade Law on the work of its thirty-ninth session;3
3. Requests the Secretary-General to make all efforts to ensure that
the revised articles of the Model Law and the recommendation become
generally known and available.
64th plenary meeting
4 December 2006

United Nations, Treaty Series, vol. 330, No. 4739.
Ofﬁcial Records of the General Assembly, Sixty-ﬁrst Session, Supplement No.

2
3

16

17 (A/61/17).
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RECOMMENDATION REGARDING T HE INTERPRETATION OF ARTICLE II,
PARAGRAPH 2, AND ARTICLE VII, PARAGRAPH 1, OF
THE CONVENTION ON T HE RECOGNITION AND ENFORCEMENT OF
FOREIGN ARBITRAL AWARDS, D ONE IN NEW YORK, 10 JUNE 1958,
ADOPTED BY T HE UNITED NATIONS COMMISSION ON
INTERNATIONAL TRADE LAW ON 7 JULY 2006
AT ITS T HIRTY-NINTH SESSI ON

The United Nations Commission on International Trade Law ,
Recalling General Assembly resolution 2205 (XXI) of 17 December 1966,
which established the United Nations Commission on International Trade Law
with the object of promoting the progressive harmonization and uniﬁcation of
the law of internationaltrade by, inter alia, promoting ways and means of ensuring a uniform interpretation and application of international conventions and
uniform laws in the ﬁeld of the law of international trade,
Conscious of the fact that the different legal, social and economic
systems of the world, together with different levels of development, are
represented in the Commission,
Recalling successive resolutions of the General Assembly reafﬁrming
the mandate of the Commission as the core legal body within the United
Nations system in the ﬁeld of international trade law to coordinate legal
activities in this ﬁeld,
Convinced that the wide adoption of the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, done in New York on 10 June
1958,4 has been a signiﬁcant achievement in the promotion of the rule of
law, particularly in the ﬁeld of international trade,
Recalling that the Conference of Plenipotentiaries which prepared and
opened the Convention for signature adopted a resolution, which states, inter
alia, that the Conference “considers that greater uniformity of national laws
on arbitration would further the effectiveness of arbitration in the settlement
of private law disputes”,
Bearing in mind differing interpretations of the form requirements under
the Convention that result in part from differences of expression as between
the ﬁve equally authentic texts of the Convention,
Taking into account article VII, paragraph 1, of the Convention, a
purpose of which is to enable the enforcement of foreign arbitral awards to
4

United Nations, Treaty Series, vol. 330, No. 4739.
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the greatest extent, in particular by recognizing the right of any interested
party to avail itself of law or treaties of the country where the award is
sought to be relied upon, including where such law or treaties offer a regime
more favourable than the Convention,
Considering the wide use of electronic commerce,
Taking into account
international legal instruments, such as the
1985 UNCITRAL Model Law on International Commercial Arbitration,5 as
subsequently revised, particularly with respect to article 7,6 the UNCITRAL
Model Law on Electronic Commerce,7 the UNCITRAL Model Law on
Electronic Signatures8 and the United Nations Convention on the Use of
Electronic Communications in International Contracts,9
Taking into account also enactments of domestic legislation, as well as
case law, more favourable than the Convention in respect of form requirement governing arbitration agreements, arbitration proceedings and the
enforcement of arbitral awards,
Considering that, in interpreting the Convention, regard is to be had to
the need to promote recognition and enforcement of arbitral awards,
1. Recommends that article II, paragraph 2, of the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, done in New York,
10 June 1958, be applied recognizing that the circumstances described therein are not exhaustive;
2. Recommends also that article VII, paragraph 1, of the Convention
on the Recognition and Enforcement of Foreign Arbitral Awards, done in
New York, 10 June 1958, should be applied to allow any interested party to
avail itself of rights it may have, under the law or treaties of the country
where an arbitration agreement is sought to be relied upon, to seek recognition of the validity of such an arbitration agreement.

5
Ofﬁcial Records of the General Assembly, Fortieth Session, Supplement No. 17 (A/40/17), annex I,
and United Nations publication, Sales No. E.95.V.18.
6
Ibid., Sixty-ﬁrst Session, Supplement No. 17 (A/61/17), annex I.
7
Ibid., Fifty-ﬁrst Session, Supplement No. 17 (A/51/17), annex I, and United Nations publication,
Sales No. E.99.V.4, which contains also an additional article 5 bis, adopted in 1998, and the accompanying Guide to Enactment.
8
Ibid., Fifty-sixth Session, Supplement No. 17 and corrigendum (A/56/17 and Corr.3), annex II,
and United Nations publication, Sales No. E.02.V.8, which contains also the accompanying Guide to
Enactment.
9
General Assembly resolution 60/21, annex.
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VACATING ARBITRATION AWARDS IS GENERALLY AN UPHILL BATTLE
ON A STEEP SLIPPERY SLOPE.
-

Oxford Health Plans LLC v. Sutter, 569 U.S. 564, 133 S. Ct. 2064, 2068 ("an arbitral
decision even arguably construing or applying the contract must stand, regardless of a
court’s view of its (de) merits" … "the sole question for us is whether the arbitrator
(even arguably) interpreted the parties’ contract, not whether he got the meaning right
or wrong");

-

AIG Baker Sterling Heights, LLC v. Am. Multi-Cinema, Inc., 508 F.3d 995, 1001
(11th Cir. 2007) ("Because arbitration is an alternative to litigation, judicial review of
arbitration decisions is ‘among the narrowest known to law’");

-

Hall St. Assocs. LLC v. Mattel, Inc., 552 U.S. 576, 588, 128 S. Ct. 1396 (2008) ("If
parties could take ‘full-bore legal and evidentiary appeals’ arbitration would become
‘merely a prelude to a more cumbersome and time-consuming judicial review
process.’");

-

Frazier v. Citifinancial Corp., LLC, 604 F.3d 1313, 1321 (11 th Cir. 2010) (J. Birch)
("There is a presumption under the [Federal Arbitration Act] that arbitration awards
will be confirmed, and ‘federal courts should defer to an arbitrator’s decision
whenever possible.’");

-

Wiregrass Metal Trades Council v. Shaw Envtl. & Infrastructure Inc., 837 F.3d 1083,
1087 (11th Cir. 2017) (Two guiding principles: first, "we must defer entirely to the
arbitrator’s interpretation of the underlying contract no matter how wrong we think
that interpretation is," and second, "an arbitrator may not ignore the plain language of
the contract.");

-

Cat Charter, LLC v. Schurtenberger, 646 F.3d 836, 842-43 (11th Cir. 2011)
("arbitrators do not act as junior varsity trial courts where subsequent appellate review
is readily available to the losing party").

-

Citigroup Global Markets, Inc. v. Bacon, 562 F.3d 349, 353 (5th Cir. 2009) Hall Street
concluded that §§ 10 and 11 provide the exclusive regimes for review under the FAA.
The Court reiterated this holding several times: "We hold that the statutory grounds
are exclusive"; "We agree with the Ninth Circuit that they are [exclusive] …"; "We
now hold that §§ 10 and 11 respectively provide the FAA’s exclusive grounds for
expedited vacatur and modification"; "In holding that §§ 10 and 11 provide exclusive
regimes for the review provided by the statute…." Hall Street, 128 S. Ct. at 1400,
1401, 1403, 1406. This rule, Hall Street determined, is consistent with the "national
policy favoring arbitration with just the limited review needed to maintain arbitration’s
essential virtue of resolving disputes straightaway." Id. at 1405.)
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1

Inter-American Convention on International Commercial
Arbitration (Panama Convention, January 30
1975)
[Pre]

2

3

4

5

6

7

8

The Governments of the Member States of the Organization of
American States, desirous of concluding a convention on international commercial arbitration, have agreed as follows:

9

An arbitral decision or award that is not appealable under the applicable law or procedural rules shall have the force of a final judicial
judgment. Its execution or recognition may be ordered in the same
manner as that of decisions handed down by national or foreign ordinary courts, in accordance with the procedural laws of the country where it is to be executed and the provisions of international
treaties.
Article 5

Article 1
An agreement in which the parties undertake to submit to arbitral
decision any differences that may arise or have arisen between
them with respect to a commercial transaction is valid. The agreement shall be set forth in an instrument signed by the parties, or in
the form of an exchange of letters, telegrams, or telex communications.
Article 2
Arbitrators shall be appointed in the manner agreed upon by the
parties. Their appointment may be delegated to a third party,
whether a natural or juridical person. Arbitrators may be nationals
or foreigners.
Article 3
In the absence of an express agreement between the parties, the arbitration shall be conducted in accordance with the
rules of procedure of the Inter-American Commercial Arbitration
Commission.

SiSU

Article 4

11

1. The recognition and execution of the decision may be refused, at
the request of the party against which it is made, only if such party
is able to prove to the competent authority of the State in which
recognition and execution are requested:
a. That the parties to the agreement were subject to some incapacity under the applicable law or that the agreement is not valid
under the law to which the parties have submitted it, or, if such law
is not specified under the law of the State in which the decision was
made; or
b. That the party against which the arbitral decision has been made
was not duly notified of the appointment of the arbitrator or of the
arbitration procedure to be followed, or was unable, for any other
reason, to present his defense; or
c. That the decision concerns a dispute not envisaged in the agreement between the parties to submit to arbitration; nevertheless, if
the provisions of the decision that refer to issues submitted to arbitration can be separated from those not submitted to arbitration,
the former may be recognized and executed; or
d. That the constitution of the arbitral tribunal or the arbitration pro-
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cedure has not been carried out in accordance with the terms of the
agreement signed by the parties or, in the absence of such agreement, that the constitution of the arbitral tribunal or the arbitration
procedure has not been carried out in accordance with the law of
the State where the arbitration took place; or
17

18

19

20

21

22

23

24

e. That the decision is not yet binding on the parties or has been annulled or suspended by a competent authority of the State in which,
or according to the law of which, the decision has been made.
2. The recognition and execution of an arbitral decision may also
be refused if the competent authority of the State in which the
recognition and execution is requested finds:
a. That the subject of the dispute cannot be settled by arbitration
under the law of that State; or
b. That the recognition or execution of the decision would be contrary to the public policy (“ordre public”) of that State.
Article 6
If the competent authority mentioned in Article 5.1.e has been requested to annul or suspend the arbitral decision, the authority before which such decision is invoked may, if it deems it appropriate,
postpone a decision on the execution of the arbitral decision and,
at the request of the party requesting execution, may also instruct
the other party to provide appropriate guaranties.
Article 7
This Convention shall be open for signature by the Member States
of the Organization of American States.

SiSU

25

Article 8
This Convention is subject to ratification. The instruments of ratification shall be deposited with the General Secretariat of the Organization of American States.
Article 9

27

This Convention shall remain open for accession by any other
State. The instruments of accession shall be deposited with the
General Secretariat of the Organization of American States.
Article 10

28

29

This Convention shall enter into force on the thirtieth day following
the date of deposit of the second instrument of ratification.
For each State ratifying or acceding to the Convention after the deposit of the second instrument of ratification, the Convention shall
enter into force on the thirtieth day after deposit by such State of
its instrument of ratification or accession.
Article 11

30

31

32

If a State Party has two or more territorial units in which different
systems of law apply in relation to the matters dealt with in this Convention, it may, at the time of signature, ratification or accession,
declare that this Convention shall extend to all its territorial units or
only to one or more of them.
Such declaration may be modified by subsequent declarations,
which shall expressly indicate the territorial unit or units to which the
Convention applies. Such subsequent declarations shall be transmitted to the General Secretariat of the Organization of American
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States, and shall become effective thirty days after the date of their
receipt.
35

36

37

38

Article 12
This Convention shall remain in force indefinitely, but any of the
States Parties may denounce it. The instrument of denunciation
shall be deposited with the General Secretariat of the Organization
of American States. After one year from the date of deposit of the
instrument of denunciation, the Convention shall no longer be in
effect for the denouncing State, but shall remain in effect for the
other States Parties.
Article 13
The original instrument of this Convention, the English, French,
Portuguese and Spanish texts of which are equally authentic, shall
be deposited with the General Secretariat of the Organization of
American States. The Secretariat shall notify the Member States
of the Organization of American States and the States that have acceded to the Convention of the signatures, deposits of instruments
of ratification, accession, and denunciation as well as of reservations, if any. It shall also transmit the declarations referred to in
Article 11 of this Convention.
[Post]

39

40

IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly authorized thereto by their respective Governments, have
signed this Convention.
DONE AT PANAMA CITY, Republic of Panama, this thirtieth day of
January one thousand nine hundred and seventy-five.
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GROUNDS FOR VACATING AN ARBITRATION AWARD ARE EXTREMELY
LIMITED AND NARROW.
-

Johnson v. Directory Assistants, Inc., 797 F.3d 1294, 1299 (11 th Cir. 2015) ("…the
grounds for vacatur listed in §10 [of the FAA] are exclusive.");

-

Frazier v. Citifinancial Corp., LLC, 604 F.3d 1313, 1324 (11 th Cir. 2010) (J. Birch)
("We held that our judicially-created bases for vacatur [manifest disregard for the law,
arbitrary and capricious award, violation of public policy] are no longer valid in light
of Hall Street [Associates, LLC v. Mattel, Inc., 552 U.S. 576, 128 S. Ct., 1396
(2008).] See also, Citigroup Global Markets, Inc. v. Bacon, 562 F.3d 349, 350, 355
(5th Cir. 2009).

-

Section 10(a) of the Federal Arbitration Act, 9 U.S.C. § 1, et seq. ("FAA"), provides at
9 U.S.C. § 10(a):
in any of the foll owing cases the United States court in and for the
district wherein [an arbitration award] was made may make an order
vacating the award upon the application of any party to the arbitration
(1) where the award was procured by corruption, fraud, or undue
means;
 Bonar v. Dean Witter Reynolds, Inc. , 835 F.2d 1378, 1383
(11th Cir. 1988) (Three part test:
"First, the movant must
establish the fraud by clear and convincing evidence."
"Second, the fraud must not have been discoverable upon the
exercise of due diligence prior to or during the arbitration." Id.
Third, the fraud must be "materially related to an issue in the
arbitration.")
 Zurich American Ins., Co. v. Team Tankers, 2016 WL 336078
(Jan. 28, 2016; 2d Cir.) ("…if an arbitrator’s failure to comply
with arbitral rules, without more, could properly be considered
corruption or misbehavior, the FAA’s grounds for vacatur
would be precisely as varied and expansive as the rules private
parties might choose to adopt.")

■ Odeon Capital Group v. Ackerman, 2017 WL 3091560 (July
21, 2017; 2d Cir.) (Allegation of fraud during the arbitration
not enough to warrant vacatur when fraud is not material to
award.)

(2) where there was evident partiality or corruption in the arbitrators,
or either of them;
Page 2 of 5
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■ Univ. Commons-Urbana, Ltd. v. Universal Constructors, Inc.,
304 F.3d 1331, 1339 (11th Cir. 2002) ("[A]n arbitration award
may be vacated due to the ‘evident partiality’ of an arbitrator
only when either (1) an actual conflict exists, or (2) the
arbitrator knows of, but fails to disclose, information which
would lead a reasonable person to believe that a potential
conflict exists.")

■ Kolel Beth Yechiel Mechil of Tartikov, Inc. v. YLL

Irrevocable Trust , 729 F.3d 99, 104 (2d Cir. 2013)
Specifically, Appellants challenge the award under § 10(a)(2)
of the FAA. This section allows for vacatur "where there was
evident partiality or corruption in the arbitrators, or either of
them." 9 U.S.C. § 10(a)(2). "Evident partiality may be found
only ‘where a reasonable person would have to conclude that
an arbitrator was partial to one party to the arbitration.’"
Scandinavian, 668 F.3d at 64 (internal citations omitted).
Although a party seeking vacatur must prove evident partiality
by showing "so mething more than the mere ‘appearance of
bias,’", Morelite Constr. Corp. v. N.Y.C. Dist. Council
Carpenters Benefit Funds, 748 F.2d 79, 83 (2d Cir. 1984),
"[p]roof of actual bias is not required."
Scandinavian, 668
F.3d at 72. Rather, "partiality can be inferred ‘from objective
facts inconsistent with impartiality.’" Id. (quoting Pitta v.
Hotel Ass’n of N.Y.C., Inc., 806 F.2d 419, 423 n.2 (2d Cir.
1986)). A showing of evident partiality must be direct and not
speculative. See Sanford Home for Adults v . Local 6, IFHP,
665 F.Supp. 312, 320 (S.D.N.Y. 1987). Although this Court
has spoken to the standard regarding "partiality,"
see
Scandinavian, 668 F.3d at 64, we have not yet articulated the
standard for vacating an award under the "corruption" ground
of § 10(a)(2). In Karppinen v. Karl Kiefer Mach. Co., 187
F.2d 32, 34 (2d Cir. 1951), we stated that under 9 U.S.C. §
10(a), "[t]he award here must stand unless it is made
abundantly clear that it was obtained through corruption,
fraud, or undue means." (i nternal quotation marks omitted).
We therefore hold that the same standard of
Scandinavian
applies to this case. Evidence of corruption must be
abundantly clear in order to vacate an award under § 10(a)(2).)

■ NFL Players Assoc. & Adrian Petersen v. N FL, 2016 WL
4136958 (August 4, 2016; 8 th Cir.) (Court rejected arguments
of "evident partiality" and "fundamental unfairness").
(3) where the arbitrators were guilty of misconduct in refusing to
postpone the hearing, upon sufficient cause shown, or in refusing
Page 3 of 5
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to hear evidence pertinent and material to the controversy; or of
any other misbehavior by which the rights of any party have been
prejudiced; or
■ Johnson v. Directory Assistants, Inc. , 797 F.3d 1294, 1301
(11th Cir. 2015) ("[A] mere difference of opinion between the
arbitrators and the moving party as to the correct resolution of
a procedural problem will not support vacatur under section
10(a)(3)." (Citing Scott v. Prudential Sec., Inc. , 141 F.3d
1007, 1016 (11th Cir. 1998).)
■ Move, Inc. v. Citigroup Global , 2016 WL 6543522 (Nov. 4,
2016; 9 th Cir.) (Where one member of the panel was an
"imposter arbitrator" the court held that the chair’s
misbehavior prejudiced a party and denied it a fundamentally
fair hearing.)
(4) where the arbitrators exceeded their powers, or so imperfectly
executed them that a mutual, final, and definite award upon the
subject matter submitted was not made.
■ Boise Cascade Corp. v. United Steelworkers Local 7001 , 588
F.2d 127, 129 (5th Cir. 1979);
■ Oxford Health Plans LLC v. Sutter , ____U.S.____ 133 S. Ct.
2064, 2068 (2013) To vacate on the ground that the arbitrator
exceeded the arbitrator’s powers, pursuant to § 10(a)(4), the
party seeking relief bears a heavy burden. "It is not enough to
show that the arbitrator committed an error – or even a serious
error." "Only if the arbitrator acts outside the scope of his
contractually delegated authority – issuing an award that
simply reflects his own notions of economic justice rather than
drawing its essence from the contract – may a court overturn
his determination."
■ Leeward Construction v. American University of Antigua ,
2016 WL 3457266 (June 24, 2016; 2d Cir.) (In a case of first
impression, the Court wrote "a reasoned award is somethin g
more than a line or two of unexplained conclusions, but
something less than full findings of fact and conclusions of law
on each issue raised before the panel. A reasoned award sets
forth the basic reasoning of the arbitral panel on the central
issue or issues raised before it. It need not delve into every
argument made by the parties. The award here satisfies that
standard: while it does not provide a detailed rationale for
each and every line of damages awarded, it does set forth the
Page 4 of 5
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relevant facts, as well as the key factual findings supporting its
conclusions.")
■ Urquhart v. Kurean , 2017 WL 781742 (Feb. 28, 2017; N.D.
Ill.) (Court rejected claim that the panel exceeded the scope of
their powers, failed to render a definite and final award, and
did not conduct a fundamentally fair hearing.)
■ Liebman v. Better Way Wholesale Autos, Inc. , 2017 WL
1088078 (March 21, 2017;D. Conn.) (Court rejected argument
that arbitrator exceeded his powers.)
■ Hyatt Franchising LLC v. Shen Zhen New World 1, LL
C,
2017 571146 (Nov. 28; 7 th Cir.) (Arbitrators exceed their
powers and 9 USC § 10(a)(4)if they order the parties to violate
the rights of persons who have not agreed to arbitrate.)
Section 11 of the FAA provides:
In either of the following cases the United States court in and for the district wherein the
award was made may make an order modifying or correcting the award upon the
application of any party to the arbitration:
(a) Where there was an evident material misca lculation of figures or
an evident material mistake in the description of any person, thing,
or property referred to in the award.
(b) Where the arbitrators have awarded upon a matter not submitted
to them, unless it is a matter not affecting the merits ofhe
t decision
upon the matter submitted.
(c) Where the award is imperfect in matter of form not affecting the
merits of the controversy. The order may modify and correct the
award, so as to effect the intent thereof and promote justice
between the parties.

Page 5 of 5
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Harrison Anthony

Assistant General Counsel, ABM Industries
harrison.anthony@abm.com
(t) 404-926-4235
Harrison Anthony is an Assistant General Counsel at ABM Industries .
ABM (NYSE: ABM) (American Building Maintenance —founded in
1909) is a leading provider of facilities solutions with over $6 billion in
revenue and more than 1 30,000 employees deployed throughout the
U.S. and internationally. ABM provides custom facility solutions to
properties of all sizes —from office and government buildings, schools
and hospitals to the largest and most complex facilities, such as manufacturin g plants, sporting
arenas, convention centers and major airports. ABM partners with its clients to provide innovative
solutions that drive client goals.
As the commercial counsel for the Aviation and ABM Technical Solutions Industry Groups of
ABM, Harrison provides strategic advice and counsel for commercial, transactional, and litigation
matters throughout the United States and abroad. This includes negotiating complex commercial
agreements, providing legal compliance and risk assessment, managing out
side counsel for
litigation and other matters, working cross-functionally with ABM groups such as Risk/Insurance
and Communications, and day-to-day advising of business leaders on addressing and overcoming
legal issues.
Prior to joining ABM, Harrisonpracticed at Smith, Gambrell & Russell, LLP in the Litigation/Trial
Practice, Arbitration, and Employment practice groups. His practice focused on federal and state
regulatory issues and the impact on client business practices and objectives, dispute resoluti on
arising from contractual relationships, matters involving complex civil litigation, and advising and
litigating on various employment issues.
Education: Duke University, J.D. (2011), B.A. (2008)
Bar Admissions: Georgia
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Ronald L. Raider
Partner
1100 Peachtree Street NE
Suite 2800 , Atlanta , GA USA 30309
t 404.532.6909 | f 404.541.3354
rraider@kilpatricktownsend.com

Services
Alternative Dispute Resolution Complex Commercial Litigation Environment & Product Regulation
Litigation; Product Liability Trade Secrets

Ron Raider concentrates his practice on complex civil litigation, technology
litigation, international arbitrations, and environmental litigation. He has represented clients in litigation matters
pertaining to copyright infringement, licensing and development agreements, federal and state tort actions, class
actions, deceptive trade practices, and consumer products matters. He has defended several corporate clients in
patent infringement litigation, and negotiated several federal and Clean Water Act enforcement consent decrees. He
joined the firm in 1990 and was elected to partnership in 1995. He is AV® rated by Martindale-Hubbell.*

Arbitration Experience
Represented a Consortium of Engineering and Construction Companies in disputes involving construction of a
hydropower electrical generating facility in an ICC arbitration. The matter resolved favorably before the final
hearings.
Represented a toy company licensor in a dispute with a former licensee administered by CPR. The matter
resulted in a favorable arbitration award.
Represented an international engineering company in a trade secret arbitration before the ICDR. The matter
resolved favorable before the final hearings.
The firm served as lead counsel representing an international telecommunications provider, in an investment
arbitration before three distinguished international arbitrators, alleging billions in damages in connection with
the alleged right to exercise a stock put. The matter resolved favorably after phase one of the arbitral hearings
in Miami, Florida and Washington, D.C.
Represented a Fortune 500 in dispute with a joint venture partner in Mexico relative to DuPont's right to transfer its
interests in an equity affiliate as part of the sale of its textile assets.
Represented a Fortune 500 a dispute with a joint venture partner in Japan relative to the right of DuPont to
transfer its interests in an equity affiliate as part of DuPont's sale of its textile assets.
Represented a Fortune 500 company in an international arbitration administered by the ICC involving a
longstanding contract with a partner relative to the commercial development of a pesticide. A tribunal was
selected and the parties presented written statements to the Tribunal. The parties reached a negotiated
resolution.

Education: George Washington University, J.D. (1985) with honors; State University of New York, University
at Albany, B.A. (1982)
Admissions: New York (1986); District of Columbia (1988); Georgia (2003)
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Colin Ɖặng Delaney
Partner | Atlanta

Colin Ɖặng Delaney is a Partner in the Litigation
Practice of Smith, Gambrell & Russell, LLP.
Mr. Delaney’s practice focuses on complex litigation, matters that
require development of deliberate start-to-finish strategies, use
of procedural devices to advance objectives, and presentation of
arguments in compelling written form. Mr. Delaney has applied these
skills in settings as diverse as class actions, international arbitration,
and appeals. While his experience covers a range of businesses, Mr.
Delaney has gained the most extensive industry-specific experience
with aviation-related litigation supporting the firm’s Global Transport
Practice. Mr. Delaney’s practice often has international dimensions.
Mr. Delaney’s ongoing and representative concluded matters include
the following:
•
•
•
•
•
•

Defense of a foreign manufacturer and U.S. distributor in a product
liability class action
Defense of principals and an off-shore fund in a class action by
foreign investors alleging fraud and breach of fiduciary duty
Representation of a private-equity-backed special purpose entity
in an international arbitration arising from a contract to purchase
hundreds of millions of dollars of industrial equipment
Representation of a German manufacturer of sinks in an
international arbitration of a $30 million joint venture and contract
dispute with a major U.S. manufacturer
Representation of a medical practice on appeal from $45 million
verdict in a medical malpractice case involving pleading issues
and the statutes of limitations and repose
Defense of a consumer finance company in a first-of-its-kind
class action alleging violations of RICO and federal law governing
certain lending practices

Mr. Delaney has spent his entire career practicing law at Smith,
Gambrell & Russell, LLP. Prior to joining the Firm, Mr. Delaney served
as judicial law clerk to the Honorable Danny J. Boggs of the 6th Circuit
U.S. Court of Appeals in Louisville, Kentucky. Mr. Delaney is a proud
member of the Stonewall Bar Association of Atlanta.

Contact Information
p: 404-815-3790
f: 404-685-7090
e: cdelaney@sgrlaw.com
Areas of Practice
Litigation/Trial Practice
Global Transport
Appellate
Arbitration
Bar Admissions
Georgia
Education
Tufts University, B.A., cum laude
Vanderbilt University Law
School, Order of Coif
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CONSIDERATIONS AND PITFALLS
		 Moderator:
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DRAFTING DOMESTIC AND INTERNATIONAL ARBITRATION CLAUSES
Hillary Kinsey Lukacs
Morris Manning & Martin, LLP
Atlanta
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DRAFTING DOMESTIC AND INTERNATIONAL ARBITRATION CLAUSES
Fundamental Considerations and Preliminary Questions
Basic Aspects of an Arbitration Clause:
• Scope – The clause should define the scope of arbitration and leave no doubt as to
whether it covers a particular claim.
• Exclusivity – Arbitration should be the sole means of dispute resolution.
• Rules – Parties have a choice of institutional or ad hoc rules.
• Model Clauses – Many arbitral institutions recommend model clauses. Use the clause
recommended by the institution that promulgates the rules chosen by the parties.
An Effective Arbitration Agreement
1. Includes an express agreement to arbitrate.
2. Specifies the applicable rules – institutional or ad hoc.
3. Defines the scope of any arbitration.
4. Designates the seat of arbitration.
5. Identifies the law governing the arbitration.
6. Specifies the number and qualifications of the arbitrator(s).
7. Chooses the method of appointing the arbitral panel.
8. Specifies language(s) for the proceedings.
9. Addresses any obligations of confidentiality.
10. Can be tailored to the needs of the parties.
1. Include an Express Agreement to Arbitrate
Create an Express Written Obligation
Unequivocally state that the parties agree to arbitrate.
Use language that creates an obligation, like “shall,” and avoid permissive language, such as
“may.”
Make the Arbitration Mandatory, Binding and Final
The arbitration clause should explicitly state that parties submit to final and binding arbitration.

2. Designate the Applicable Rules – Institutional or Ad Hoc
Clearly state the choice of an administered arbitration and the selected institutional rules, OR ad
hoc arbitration and the selected ad hoc rules.
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Institutions constantly revise their rules.
• Generally, the applicable version of the institutional rules default to the version in effect
at the time the contract is executed. However, certain institutions have standing rules that
state that a new arbitration will be administered by the version of the rules in effect at the
time of the filing of the arbitration.
• If the parties want to deviate from the institution’s default provisions, they should
indicate which version of the selected rules should apply.
3. Define the Scope of Arbitration
Unless all disputes arising out of the contract or the parties' business relationships are to be
arbitrated, carve out the types of disputes that are not to be arbitrated or specify the types of
disputes that will be arbitrated.
If allowed by the procedural laws of the seat, consider specifying whether an arbitrator or a court
is to resolve the preliminary question of whether an issue is arbitrable (i.e., substantive
arbitrability), and whether the arbitral tribunal has jurisdiction over the question of arbitrability.
Keep in mind that according to the principle of competence-competence, arbitral tribunals
generally have the authority to determine their own jurisdiction where there is "clear and
unmistakable" evidence that the parties intended to grant such authority.
4. Designate the Seat of Arbitration
Designate a seat or place of arbitration, also known as the juridical home of the arbitration.
Where appropriate, identify venue or location of the arbitral hearing.
The procedural laws of the seat will be the lex arbitri, controlling the procedural matters of the
arbitration.
The selection of the seat will have a decisive bearing on procedural aspects of the
arbitration.
The receptiveness of the jurisdiction may affect a tribunal’s willingness to participate in
the proceedings, and may even impact the enforceability of the award.
The hearings and other proceedings, do not have to be conducted in the seat, unless the
arbitration laws of the seat state otherwise.
Factors to consider in determining the location of the hearings:
• Availability of facilities
• Convenience of the facilities
• Proximity/Accessibility to witnesses, evidence and the arbitral tribunal
5. Identify the Law Governing the Arbitration
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If the parties intend for the governing law of the arbitration to be different form the governing
law of the contract, the governing law of the arbitration should be separately designated in the
arbitration clause.
• The governing law of the contract (e.g., New York law) controls on the substantive issues
of the contract and may be determinative of the outcome of the arbitration (e.g., standards
of liability, statute of limitations, etc.).
• The governing law of the contract may differ from the law that governs the arbitration
clause, according to the principle of the severability of arbitrability (codified at GA Code
§ 9-9-37(1)).
6. Specify the Number and Qualifications of Arbitrators
Number of Arbitrators
Generally, a panel of three arbitrators or a sole arbitrator is advised.
Factors to consider for selecting the number of arbitrators:
• Amount in controversy
• Complexity of the dispute, subject matter or contract
• Time constraints
• Budget constraints
Qualifications of Arbitrators
Indicate any specific qualifications necessary for the conduct of arbitration.
7. Address the Method of Appointing the Arbitral Panel
Many Institutional Rules have default rules on appointing arbitrators, and if the arbitration is
administered by an arbitral institution, it is advisable to adhere to the rules.
Establishing a method of selection, and particularly the replacement of arbitrators is particularly
crucial for ad hoc arbitration. Also, in an ad hoc arbitration agreement:
• Consider designating a neutral third party as the appointing authority.
• Consider specifying a time limit (20-30 days).
• Consider specifying a designated pool of arbitrators or qualifications, or both.
• Structuring the selection or replacement of arbitrators can cut down on delays to the
proceedings.
8. Address Any Obligations of Confidentiality
Confidentiality is one of the main features that attract parties to international arbitration, but is
not necessarily automatic.
• Some, but not all, prominent arbitration rules have built-in confidentiality provisions,
although they vary in scope as to the extent of confidentiality required (e.g., ICC (pgs.
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•

229, 240-42 of the Clause Manual), ICDR (pg. 292 of the Clause Manual), JAMS (pgs.
309, 312 of the Clause Manual), SCAI (pgs. 391-92 of the Clause Manual), etc.).
Parties may include an express provision for confidential obligations, along with a
remedy for breach to ensure strict compliance.

The Scope of Confidentiality could extend to:
(1) The existence of the arbitration itself;
(2) Any documents prepared or created for the arbitration (e.g., pleadings);
(3) Any evidence submitted by the parties (except those publicly available);
(4) Any correspondence from the arbitral organization or the tribunal including procedural
orders, as well as interim and final awards.
9. Other Considerations for Parties
Parties May Consider:
•
•
•
•
•
•
•
•
•
•
•
•

Dealing with multiple parties.
Dealing with multiple contracts to a single arbitration agreement.
Drafting stepped clauses.
Drafting carve-out clauses.
Apportioning the costs of arbitration.
Electing to apply particular procedures or powers.
Imposing contractual time limits to expedite arbitration.
Providing for a waiver of sovereign immunity (if one part is a sovereign).
Excluding any rights of appeal or challenge.
Prohibiting class action arbitration.
Allowing for preliminary or interim relief.
Permitting or excluding particular categories of damages.
Multiple Parties
The term “multi-party” usually refers to the situation where there is a single contract to
which there are more than two parties.
A multi-party arbitration clause should provide for the following:
• Joinder of, or intervention by, each of the parties.
• A time limit for third-party intervention in order to limit delays.
• A mechanism for the appointment of arbitrators.
Multiple Contracts
The term “multi-contract” is used to refer to the situation where there are several
contracts, possibly with different parties.
Multi-Contract situations should consider:
• Compatibility of the related contracts
• Consolidation of arbitral references
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•
•
•

Concurrent hearings
Common evidence
Appointment of a single tribunal to determine disputes arising under
various contracts

Options for Structuring Multi-Contract Arbitration Agreements:
• Stand-alone or umbrella agreement, separately signed by all parties.
• Each contract to incorporate by reference a global arbitration agreement.
NOTE: Considerations favoring a consolidation clause might include common
issues of law or fact, efficiency, prejudice to any party or undue delay.
Stepped Clauses
A stepped clause, or a “multi-tiered clause,” provides a sequenced use of dispute
resolution techniques before embarking on arbitration or litigation.
A stepped clause should:
• Clearly identify the form of dispute resolution technique(s) to be used.
• Specify whether the techniques are to operate concurrently or sequentially.
• Clearly identify the order the dispute resolution technique(s) are to be
used.
• Clearly specify when and how each dispute resolution technique starts and
ends.
• Make clear what happens if the initial dispute resolution technique(s) do
not resolve the dispute (e.g., arbitration or litigation).
• State the method of apportioning costs for each technique used.
Carve Out Clauses
A carve-out clause allows for specific types of disputes to be carved out from the agreed
dispute and submitted to a different dispute resolution mechanism. This clause should
clearly differentiate between disputes and anticipate challenges to enforcement.
Apportioning Costs of Arbitration
Drafters should pay particular attention to how the costs of arbitration will be apportioned
(e.g., what constitutes “costs in the arbitration” and what categories of costs are and are
not recoverable).
Expedited Arbitration Clause
Parties can provide deadlines for filling and tribunal decisions, subject to discretionary
extensions to preserve the jurisdiction of the tribunal.
Deadlines are not generally recommended for complex arbitration because once entered
into, these clauses will limit the arbitrator’s authority to mold the process to the specific
dictates of the case (i.e., deadlines can attract unnecessary challenges and can result in an
arguably unenforceable award if not rendered within the prescribed period).
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NOTE: Some institutions provide for expedited proceedings, with built-in deadlines for
submissions and tribunal decisions.
Waiver of Sovereign Immunity
If a sovereign entity is party to the agreement, consider including an express and
unequivocal waiver of sovereign immunity in the arbitration agreement.
(A sovereign entity could be a government, a governmental agency or a
government owned or controlled entity.)
While entering into an arbitration agreement may be interpreted as a waiver by the
sovereign of the right to challenge the arbitral tribunal’s jurisdiction, such waivers are
interpreted very narrowly. Therefore, the arbitration clause, by itself, may not constitute
a waiver of sovereign immunity pertaining to (i) the recognition of an award, (ii) the
execution of a recognized award against sovereign assets or (iii) a pre-award attachment.
Sample – Immunity Waiver:
"To the fullest extent permitted by law, the [STATE ENTITY] hereby
irrevocably waives any claim of sovereignty or any other immunity
regarding any proceedings commenced pursuant to this Agreement,
including, without limitation, any proceedings to recognize and/or enforce
an award rendered by the arbitrator(s). Specifically, this waiver includes
immunity from suit, immunity from service of process, immunity from
jurisdiction of any court, and immunity of property and revenues form
execution and/or attachment or sequestration before or after an award or
judgment."
Preliminary or Interim Relief
Types of interim relief include:
(i)
Preliminary injunctions
(ii)
Orders for security for costs
(iii)
Freezing orders
(iv)
Anti-suit injunctions
Some institutional rules have built-in rules for interim relief.
To preserve the right to petition the court for an interim relief, parties should expressly
preserve such rights in their arbitration agreement and make clear that resort to the courts
for interim relief is not a waiver of the arbitrators’ jurisdiction.
Sample 1 – Preliminary Relief Clause (AAA):
"Either party may apply to the arbitrator seeking injunctive relief until the
arbitration award is rendered or the controversy is otherwise resolved.
Either party also may, without waiving any remedy under this agreement,
seek from any court having jurisdiction any interim or provisional relief
that is necessary to protect the rights or property of that party, pending
the establishment of the arbitral tribunal (or pending the arbitral
tribunal's determination of the merits of the controversy)."
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Sample 2 – Exclusive Authority of the Arbitral Tribunal:
"Except as otherwise specifically limited in this Agreement, the arbitral
tribunal shall have the power to grant any remedy or relief that it deems
appropriate, whether provisional or final, including conservatory relief
and injunctive relief, and any such measures ordered by the arbitral
tribunal may, to the extent permitted by applicable law, be deemed to be a
final award on the subject matter of he measures and shall be enforceable
as such."
Damages
The parties may consider specifying the powers of the tribunal to award compensatory
damages and types of permanent injunctive relief.
Parties may wish to exclude other types of damages, such as punitive damages.
The parties may also wish to determine the applicable interest rate in order to avoid the
application of a statutory interest rate. Fixed rates and simple interest rates are advisable.
Sample 1 – Limitation of Damages:
"The arbitrator(s) shall have no authority to directly or indirectly award
any form of consequential damages, as such damages have been waived
by the parties to this Agreement. Such prohibited damages include lost
profits; any form of overhead not directly incurred at the project site, such
as home office overhead; wage or salary increases; ripple or delay
damages; loss of productivity; increased cost of funds for the project;
extended capital costs; lost opportunity to work on other projects;
inflation costs of labor, material, or equipment; non-availability of labor,
material or equipment due to delays; increased costs of bonding due to
delay; or any other indirect losses arising from the conduct of the parties
to this Agreement."

Sample 2 – Exclusion of Punitive, Exemplary, or Similar Damages:
"The parties expressly waive and forgo any right punitive, exemplary, or
similar damages as result of any dispute, controversy, or claim relating to,
connected with, or arising out of this Agreement, or the breach, existence,
validity, or termination thereof."
Sample 3 – Compounded Interest:
"Interest shall be awarded at [RATE and PERIOD] and be compounded
[TIME PERIOD]."
Sample 4 – Simple Interest:
"Simple interest of [RATE] shall be accrued from [DATE]."
Alternative Arbitration Procedures/Clauses
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Baseball Arbitration – Each party provides a number to the arbitrator(s). The arbitrator is
bound to use one of the two provided numbers in the Award; he has no leeway to
determine another amount.
Night Baseball Arbitration – Each party provides a number to the other, but not to the
arbitrator. The arbitrator proposes an award amount. The number that is closer to the
amount of the proposed award is the amount that is awarded.
High-Low Arbitration – Each side provides a number to the other, but not to the
arbitrator. The arbitrator issues his proposed award. If the proposed number falls within
the spread of the parties’ numbers, it becomes the awarded amount. If the proposed
award is higher than the higher of the two party-provided numbers, the award is capped at
the party-provided figure. If it is lower than the lower of the party-provided number, the
award capped at the party-provided figure.
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the firm's Litigation Practice. She has experience litigating a broad range of domestic
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ETHICAL RULES AND GUIDANCE FOR ARBITRATORS
C. Edward Dobbs
Parker, Hudson, Rainer & Dobbs LLP
Atlanta, Georgia
Introduction
• This paper will address the following topics:
o Why arbitrator ethics are important;
o Sources of ethical guidance for arbitrators;
o The absence of a comprehensive body of ethical standards;
o Generally accepted ethical norms for arbitrators;
o The potential consequences of a deviation from ethical norms;
o Steps parties may take to protect themselves; and
o The salient provisions of various ethical rules and guidance that are
applicable to an arbitrator in a particular arbitration context.
• When accepting an engagement to serve as an arbitrator, the arbitrator candidate
should be familiar with the ethical rules that are applicable to the arbitration,
which may be based upon the ADR provider's ethical rules or guidelines for those
arbitrators on its panel, party agreement, court order in a court-mandated
arbitration, or applicable rules adopted in a state where state law governs the
arbitration. 1
Why Are Arbitrator Ethics Important?
• Arbitrators have significant decisional authority with respect to the outcome of
disputes, and that authority brings with it a high level of responsibility.
• The stakes are high for parties in arbitration, who look to and rely upon the
arbitrator for a competent, well-run, impartial, and transparent proceeding.
1

For an excellent discussion of ethical considerations, particularly for arbitrators in Georgia, see John A.
Sherrill, "Ethical Considerations in Arbitration," 17 GA BAR J. 12 (No. 4 2011).
©2019 C. Edward Dobbs. All rights reserved.
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• As the Supreme Court noted in Commonwealth Coatings Corp. v. Continental
Casualty Co., 393 U.S. 145 (1968), "we should be even more scrupulous to
safeguard the impartiality of arbitrators than judges, since the former have
completely free rein to decide the law as well as the facts and are not subject to
appellate review." 2
• Moreover, the conduct of arbitrators plays an important role in the public
perception of the fairness and efficacy of the arbitration process.
What Are Some Sources of Ethical Guidance for Arbitrators?
• Sources of ethical guidance include those promulgated by (i) the American
Arbitration Association, both as part of its rules and jointly with the American Bar
Association, (ii) the International Bar Association, (iii) the Society of
Professionals in Dispute Resolution, (iv) JAMS and various other ADR service
providers, 3 and (v) various state supreme courts and judicial councils.
• In addition, the Uniform Arbitration Act (the "UAA"), first promulgated in 1955
and enacted in some 35 jurisdictions (and in a similar form in an additional 14
jurisdictions), contains some ethical guidance, particularly with respect to
disclosure of potentially conflicting interests. In 2000, the Revised Uniform
Arbitration Act (the "RUAA") was adopted and carries forward some of the
ethical precepts of the original UAA.

2

It is interesting to note that, while arbitration shares many attributes with classic litigation, there are
significantly different responsibilities imposed upon arbitrators by these ethical rules than the standards of conduct
required of judges. For example, many of the ethical codes contain requirements for an arbitrator to be competent to
serve, have availability to complete the arbitration in accordance with the requirements of the case and the
reasonable expectation of the parties, and maintain the confidentiality of the proceeding. In classic litigation, one
must accept the judge assigned to the case, delays occasioned by a clogged judicial docket, and the particular judge's
lack of familiarity with the legal issues (or industry standards) implicated in the litigation. And, of course, a judge is
not obliged, ethically or by law, to exert efforts to control the cost of a proceeding. See generally, Robert A.
Holtzman, "The Role of Arbitrator Ethics," 7 DEPAUL BUSINESS & COMMERCIAL L. J. 481, 485 (2009).
3

The CPR-Georgetown Commission on Ethics and Standards of Practice in ADR (which is a joint initiative of
the CPR Institute for Dispute Resolution and Georgetown University Law Center) developed Principles for ADR
Provider Organizations to provide guidance to entities that provide ADR services. The Principles recognize the
central role of the ADR provider organization in the delivery of fair, impartial, and quality ADR services.
The 9 Principles for ADR provider organizations cover quality and competence of services, information
regarding services and operations, fairness and impartiality, accessibility of services, disclosure of organizational
conflicts of interest, complaint and grievance procedures, ethical guidelines (suggesting that ADR provider
organizations require affiliated neutrals to "subscribe to a reputable internal or external ADR code of ethics, absent
or in addition to a controlling statutory or professional code of ethics"), false or misleading communications, and
confidentiality.
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• A number of state court-annexed ADR programs have well-developed codes of
ethics. See, e.g., Florida Rules for Court-Appointed Arbitrators, Florida Supreme
Court Standing Committee on Mediation and Arbitration 1 (210); ADR Rule 31 of
Tennessee Supreme Court Rules Regarding Alternative Dispute Resolution. State
ethics codes for judges often are made applicable to arbitrators in court-mandated
arbitrations and some state judicial councils have promulgated their own rules
applicable to arbitrators. California has also established comprehensive, and
somewhat controversial, ethical standards of conduct for all arbitrators in
proceedings governed by the California Code of Civil Procedure if California is
the arbitration forum. Ethics Standard for Neutral Arbitrators in Contractual
Arbitration, Judicial Council of California 1 (2003).
• Rule 2.4 of the ABA Model Rules of Professional Conduct (the "Model Rules")
recognizes that a lawyer may serve as a third-party neutral, but does not deal
specifically with any of the primary ethical issues confronting an attorney in his or
her capacity as an arbitrator.
o A few states have more extensive ethical rules and guidance for lawyers
acting as third-party neutrals than ABA Model Rule 2.4. See, e.g., Tenn.
Rules of Professional Conduct, Rule 2.4 (2002). At least two state ethics
commissions have opined that a lawyer acting as a neutral in an ADR
proceeding may be subject to the state's disciplinary rules and sanctioned
for breach of those rules. See, e.g., Mississippi bar Ethics Opinion No. F 10
#241 (1997); New Jersey Advisory Committee on Professional Ethics
Opinion 676 and New Jersey Committee on Attorney Advertising Opinion
18 (jointly concluding that lawyer serving as third party neutral is "acting as
a lawyer").
o The Commission on Ethics and Standards in ADR (sponsored by
Georgetown University Law Center and CPR Institute for Dispute
Resolution) has drafted a proposed Model Rule for adoption and
incorporation into the ABA Model Rules of Professional Conduct. Released
in final form in November 2002, the proposed Model Rule addresses the
ethical responsibilities of lawyers serving as third party neutrals in a variety
of ADR contexts, including arbitration. The proposed Rule, if adopted in
the form proposed, would contain provisions dealing with diligence and
competence, confidentiality, impartiality, disclosure, conflicts of interest
and disqualification, fees, and fairness and integrity of the process.
• At times, arbitrators are in need of guidance on ethical issues. Both the black letter
rules and commentary set forth in the UAA, the ABA/AAA Code of Ethics for
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Arbitrators in Commercial Disputes (the "ABA/AAA Code"), and similar
guidelines may be quite useful.
• The various codes and canons of ethics of a number of national and international
ADR provider organizations are summarized in Appendix A. The summary is
intended to provide a quick overview of the substance of those codes and canons.
The specific rules themselves, as well as any commentary that accompanies a
particular rule, should be consulted for a more thorough understanding of the
guidance.
Is There a Comprehensive Body of Ethical Standards for Arbitrators?
• Despite the importance of ethics in arbitrations, there is no comprehensive body of
ethical standards governing the conduct of arbitrators.
o On the one hand, this is difficult to understand, since the role of an
arbitrator is similar to that of a judge, who is bound by a stringent code of
ethics. 4
o On the other hand, it is not altogether surprising given the absence of a
uniform body of laws or rules applicable to all arbitrators and arbitration
proceedings. See generally, Shari Maynard, "The Current State of
Arbitrator Ethics and Party Recourse Against Grievances," 8 Y.B. ARB. &
MEDIATION 204 (2016).
• The Federal Arbitration Act (the "FAA") does not address ethical issues generally,
but does provide for the vacatur of awards when there has been "evident partiality
or corruption" on the part of an arbitrator.
• As previously noted, the ABA Model Rules of Professional Conduct provide little
guidance. While recognizing that a lawyer may serve as a third-party neutral, Rule
2.4 does not specifically deal with any of the fundamental ethical issues
confronting an arbitrator.
• Despite the absence of a universal code of ethics for arbitrators, there are ethical
standards that govern arbitrator conduct in certain arbitral settings, such as those
promulgated by ADR provider institutions and state courts or legislatures.
4

See Stephen K. Huber, "State Regulation of Arbitration Proceedings: Judicial Review of Arbitration Awards
by State Courts" 10 Cardozo J. CONF. RESOL. 509, 549 (2009) (noting that bias "is a more difficult problem with
arbitrators than with judges," as judges are "neutrals with expertise in judicial procedure, but not in particular
substantive topics, who do not depend on the parties for appointment, do not lose income if they recuse themselves,
and are not concerned about future clients").
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Are There Generally Accepted Ethical Norms for Arbitrators?
• Most ethical codes typically cover the following core issues:
o Disclosure of potentially conflicting interests;
o Maintenance of arbitrator impartiality and independent judgment in
rendering decisions;
o Avoidance of ex parte or otherwise improper communications with parties;
o Preservation of the confidentiality of the process; and
o Conduct of a fair hearing and rendition of a just award.
• Those generally accepted standards may be viewed by the parties or a court as
well-settled norms in any arbitral setting.
• Other guidance provided in many ethical rules include a requirement for
arbitrators to be truthful in advertising their services and availability to accept
arbitration appointments 5; avoiding the use of confidential information gained
during the arbitration for the arbitrator's personal gain; assuming full responsibility
for the arbitral award, without delegation, and (in some rules) without factual or
legal research by the arbitrator (at least without party consent); providing the
parties a fair and respectful hearing, without intrusion and with limited
examination of witnesses; observing faithfully the limitations on the arbitrator's
jurisdiction and procedures established by the parties in their arbitration
agreement; and fully disclosing, and explaining the basis for, arbitrator
compensation and expense reimbursement.

5

The National Academy of Arbitrators, which is charged with oversight and providing ethical opinions for
guidance to arbitrators conducting arbitrations subject to the Code of Professional Responsibility for Arbitrators of
Labor Management Disputes, executed a consent agreement with the Federal Trade Commission to cease
enforcement of a rule in that Code barring solicitation of arbitration work through personal contacts with individual
parties, orally or in writing. The consent agreement called upon the Academy to discontinue "regulating, restricting,
impeding, declaring unethical, interfering with, or advising against the advertising or publishing by any person of
the prices, terms or conditions of sale of Arbitrators' services or by any organization with which Arbitrators are
affiliated." However, the Academy is permitted to develop and enforce ethical guidelines regarding arbitrator
representations and disclosure obligations that would apply when solicitations occur.
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• As can be seen from a review of the various ethical codes and canons, many of the
standards are less relevant to ethics than considerations of good practice. At times,
it may be difficult to discern a distinction between ethics and good practice.
What Are the Consequences of an Arbitrator's Deviation from Ethical Norms?
• The various ethical codes of ADR provider organizations generally carry no
sanctions for arbitrator noncompliance, other than potential removal or suspension
from a roster of neutrals maintained by ADR organizations whose ethical rules are
violated. 6
o However, the National Academy of Arbitrators ("NAA") is the institution
primarily responsible for overseeing the Code of Professional
Responsibility of Arbitrators of Labor Management Disputes and provides
guidance with respect to the Code through opinion letters. In addition, the
NAA maintains a complaint procedure that can entail an investigation and a
hearing within the NAA's Committee on Professional Responsibility and
Grievance. Disciplinary action may include suspension or expulation from
membership in the NAA.
o The Code of Professional and Ethical Conduct of the Chartered Institute of
Arbitrators ("CIArb") authorizes the organization to sanction arbitrators on
its roster for misconduct.
 A separate professional conduct committee of the organization will
investigate complaints and, where appropriate, may discipline
members. See 2014 CIArb Regulations, paragraph 10.
 The investigation may include not only complaints of breaches of
the organization's professional and ethical conduct, but also
accusations that a particular arbitrator's conduct has fallen below
minimum standards of a competent professional in the ADR field,
with the complainant having the right to appeal adverse decisions.
 Disciplinary powers include the authority to expel a member from
the roster or make an order for costs against the offending arbitrator.
6

As observed by Jacquelin F. Drucker in "Emerging Issues in Arbitration Ethics" presented at the 2003 annual
meeting of the Labor and Employment Law Section of the American Bar Association, "the most potent enforcement
and monitoring mechanisms for ethical behavior by arbitrators may be found in the selection process and market
demand. Arbitrators are selected by the parties, and an arbitrator whose integrity is tarnished will not be able to
maintain a career." http://www.bna.com/bnabooks/ababna/annual/2003/drucker.doc at p.5.
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o State courts can enforce ethical grievances in connection with ADR courtconnected programs.
• The preamble to the ABA/AAA Code states that various aspects of arbitrator
conduct may be governed by applicable law and that the ABA/AAA Code does
not take the place of or supersede such laws or establish "new or additional
grounds for judicial review of arbitration awards." 7
• On occasion, particularly in circumstances of "evident partiality," vacatur of an
award may occur.
o Section 10(a)(2) of FAA authorizes an arbitration award to be vacated,
altered, or amended "where there was evident partiality or corruption in the
arbitrators, or either of them." 8
o Vacatur for "evident partiality" most frequently occurs in the context of an
arbitrator's failure to make required disclosures 9 or engaging in other
conduct that strongly suggests partiality to one or more parties.
o The evident partiality standard may be met when an arbitrator fails to
disclose a relationship or interest, or prior experience in a similar matter,
that is "strongly suggestive of bias in favor of one of the parties." Morelite
Constr. Corp. v. New York City Dist. Council Carpenters Ben. Fund, 748
7

In Delta Mine Holding Co. v. AFC Coal Properties, Inc., 280 F.3d 815 (8th Cir. 2001), the Eighth Circuit
reversed the district court decision vacating an award based on alleged conduct by a party-appointed arbitrator that
was deemed to be inconsistent with the ABA/AAA Code on the grounds that the Code itself provided that it does
not form a part of the arbitration rules of the American Arbitration Association and does not "establish new or
additional grounds for judicial review of arbitration awards." The Eighth Circuit went on to note that the only
statutory grounds for vacation of an arbitration award under the FAA is in Section 10(a) and that arbitration ethical
codes "do not have the force of law." Id at 820. See also, Merit Ins. Co. v. Leatherby Ins. Co., 714 F.2d 673, 680
(7th Cir. 1983) (concluding that "even if the failure to disclose was a material violation of the ethical standards
applicable to arbitration proceedings, it does not follow that the arbitration award may be nullified judicially," and,
while noting "great respect for the [AAA] Commercial Arbitration Rules and the [AAA/ABA] Code of Ethics for
Arbitrators, they are not the proper starting point for an inquiry into an award's validity").
8

The Georgia Arbitration Code (O.C.G.A. §9-9-1 to §9-9-18) has provisions similar to those contained in
Section 10(a) of the Federal Arbitration Act relating to vacatur for "corruption, fraud or misconduct in procuring the
award" or "partiality of an arbitrator appointed as a neutral." O.C.G.A. §9-9-13(b). See also, Tenn. Code Ann. §295-313(a)(1)(B) (incorporating "evident partiality" grounds for vacatur).
9

Disclosures are critically important to the parties because it forms the basis for the parties to make a fullyinformed choice regarding the arbiter of their dispute. Parks v. Sumbke, 732 A.2d 907 (M.D. App. 1999).
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F.2d 79, 84 (2d Cir. 1984) (court vacated arbitration award where nondisclosure of father-son relationship between arbitrator and president of a
party, finding strong evidence of partiality); Wages v. Smith Barney Harris
Uphan & Co., 937 F.2d 715 (9th Cir. 1997) (undisclosed participation in
similar suits as counsel could create reasonable impression of partiality);
Schmitz v. Zilveti, 20 F.3d 1043, 1047 (9th Cir. 1994) (non-disclosure that
arbitrator's law firm represented corporate parent of a party in 19 cases over
25-year period evidenced appearance of impropriety, and showing of actual
bias not required).
 Disclosures by arbitrators are encouraged by the courts and failure to
make an appropriate disclosure may warrant setting aside an award
if the objective facts suggest a lack of impartiality. See, e.g., Andros
Componia Martima v. Marc Rich & Co., A.G., 579 F.2d 691, 699
(2d Cir. 1978). A party's failure to challenge the impartiality of an
arbitrator based on the arbitrator's actual disclosures may result in a
waiver of the right to raise a challenge at the conclusion of the
arbitration proceeding. See, e.g., Fidelity Federal Bank, FSB v.
Durga Ma Corp., 386 F.3d 1306, 1308 (9th Cir. 2004) (waiver to
right to seek vacatur occurred because party had constructive notice
of arbitrator's relationship with counterpart's attorneys and did not
object to arbitrator's failure to make disclosures until after entry of
interim award). But see, Positive Software Solutions v. New Century
Mortg. Corp., 436 F.3d 495 (5th Cir. 2006) (requiring, for waiver to
be effective, party to have actual knowledge of perceived conflict of
interest, so that onus of disclosure is on arbitrator and party has no
investigation duty).
 The disclosure obligation is ongoing and continues throughout the
ADR proceeding. See, e.g., Valrose Maui, Inc. v. Maclyn Morris,
Inc., 105 F. Supp. 2d 1118 (D. Haw. 2000) (ex parte conversation
between arbitrator and counsel after hearing, but before issuance of
award, required finding of evident bias and resulting vacatur when
conversation was undisclosed, despite absence of evidence of actual
bias).
 However, parties may have a higher burden of proof to demonstrate
evident partiality on the part of an arbitrator who is appointed by a
party and expected to espouse the views or perspectives of the
appointing party. See, e.g., Certain Underwriting Members of
Lloyd's of London v. State of Florida, Department of Financial
Services, 892 F.3d 501 (2d Cir. 2018). Nevertheless, party-appointed
-9-

ARBITRATION INSTITUTE
252 of 381

arbitrators are still required to act in good faith and with integrity
and fairness. Sunkist Soft Drinks, Inc. v. Sunkist Growers, Inc., 10
F.3d 753, 759 (11th Cir. 1993).
o Vacatur can often prove difficult to obtain in practice. The mere failure
under Section 10(a) of the FAA to comply with ethical guidelines
promulgated by an ADR organization does not automatically create a viable
claim for "evident partiality" under Section 10(a) of the FAA. 10 And the
party seeking vacatur for "evident partiality" or otherwise is invariably the
party who lost in the arbitration proceeding and whose argument that
arbitrator bias affected the outcome may be viewed with some degree of
skepticism.
o There is an absence of consensus among the federal courts on the meaning
of "evident partiality" under the FAA. See Montez v. Prudential Securities,
Inc., 260 F.3d 980 (8th Cir. 2001).
 One state court ruled that a party seeking vacatur must show that "a
reasonable person would have to conclude that an arbitrator was
partial to the other party to the arbitration" and must establish
specific facts that "indicate improper motives on the part of the
arbitrator," but the alleged partiality "must be direct, definite, and
capable of demonstration, and an amorphous institutional
predisposition toward the other side is not sufficient because that
would simply be the appearance-of-bias standard that [the Sixth
Circuit] [has] previously rejected." Bronstein v. Morgan Keegan &
Co., 2014 WL 1314843, at *10-11 (Tenn. App. April 1, 2014). But
see, Sidarma Societa Italiana DI Armamento Spa, Venice v. Holt,
515 F. Supp. 1302, 1307 (S.D.N.Y. 1981) (fact that arbitrator's
perspective on merits is colored by personal business experience or
that arbitrator might expect future business from parties insufficient
to warrant vacatur).
• An arbitrator's departure from widely-recognized ethical norms other than
nondisclosure of potential conflicts may be also viewed by a court as having
visited fundamental unfairness upon a party and form the basis for challenge to an
award. 11
10

See note 7, supra.
Some state laws applicable to arbitrations of particular disputes, such as under a collective bargaining
agreement, provide for non-enforcement of an arbitral award under various circumstances, including if the award
was procured by corruption, fraud, or undue means; there was evident partiality or corruption in the arbitrator(s), the
arbitrator(s) was guilty of misconduct (such as by refusing to postpone a hearing upon sufficient cause, refusing to
11
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o For example, an award might be vacated if an arbitrator had ex parte
communications with the party who selected that arbitrator and violated the
parties' agreement to arbitrate. See, e.g., Star Ins. Co. v. Nat'l Union Fire
Ins. Co. of Pittsburg, 656 Fed. Appx. 240 (6th Cir. 2016).
o An arbitrator award has been overturned when the arbitrator was found to
have had a prior business relationship with a party affiliated with the
plaintiff, requested plaintiff's counsel to assist the arbitrator in recovering
money collected with the prior business relationship, and implied that
plaintiff's counsel's assistance would favorably affect the result of the
arbitration. United Steel Workers AFL CIO v. Murphey Oil USA, Inc., No.
09-7191 (E.D. La. 2010).
• Courts are divided on the question whether it is appropriate to intervene in a
pending arbitration, prior to issuance of a final award, at the request of a party in
order to resolve some dispute regarding process or removal of an arbitrator for
alleged misconduct. Compare Oakland-Macomb Interceptor Drainage Dist. V.
Ric-Man Construction, Inc., 850 N.W.2d 498 (Mich. App. 2014) (upholding preaward intervention) with Savers Property & Casualty Ins. Co. v. National Union
Fire Ins. Co. of Pittsburg, 748 F.3d 708 (6th Cir. 2014) (and cases cited therein)
(disallowing pre-award intervention). If a court vacates an arbitration award, the
court may appoint a substitute arbitrator to re-hear the parties' dispute. See, e.g.,
Third Nat. Bank in Nashville v. WEDGE Group, Inc., 749 F. Supp. 851, 855
(M.D. Tenn. 1990).
• Arbitrator liability is rare given the qualified immunity accorded arbitrators in
most states and under the FAA. 12
hear relevant evidence, or any other misbehavior that prejudiced a party, or if the arbitrator(s) has exceeded his/her
powers or so imperfectly executed them that a final indefinite award on the subject was not made. See, e.g., Wash.
RCW §41.76.040.
12

The RUAA contains a grant of immunity to arbitrators consistent with the immunity afforded judges when
they act in a judicial capacity. The immunity is not forfeited despite the failure of the arbitrator to make proper
disclosures under §12 of the RUAA.
See also, International Chamber of Commerce Rules, Art. 34 (providing that "neither the arbitrators, nor the
Court and its members, nor the ICC and its employees, nor the ICC National Committees shall be liable to any
person for any act or omission in connection with the arbitration"); London Court of International Arbitration Rules,
Art. 31.1 (none of LCIA, the LCIA Court . . ., the Registrar, any deputy Registrar, any arbitrator and any expert . . .
shall be liable to any party howsoever for any act or omission in connection with any arbitration conducted by
reference to these Rules, save where the act or omission is shown by that party to constitute conscious and deliberate
wrongdoing committed by the body or person alleged to be liable to that party"); AAA International Arbitration
Rules, Art. 35 (excluding liability for acts and omissions connected to the arbitration).

- 11 -

ARBITRATION INSTITUTE
254 of 381

o The concept of arbitrator immunity is based on the immunity accorded
members of the judiciary in order to preserve the integrity and
independence of its members and to protect them from harassment through
court actions by a disgruntled litigant. Absent such immunity for
arbitrators, a dissatisfied participant in the arbitration process might seek to
expose an arbitrator to the hazards of litigation and thereby potentially
jeopardize the arbitrator's independence in the discharge of his/her duties.
See Hoosac Tunnel Dock & Elevator v. O'Brien, 137 Mass. 424, 426 (1884)
(noting that an arbitrator "is a quasi-judicial officer" and that there is "much
reason in his case for protecting and ensuring his impartiality,
independence, and freedom from the influences, as in the case of a judge or
juror"); Babylon Milk & Cream Co. v. Horvitz, 151 N.Y.S. 2d 221, 224
(Sup. Ct. 1956) (noting that arbitrators "must be free from the fear of
reprisals by an unsuccessful litigant" and "uninfluenced by any fear of
consequences for their acts").
o The immunity applies not only to the arbitrator, but also to the ADR
organization under which the arbitrator serves. See, e.g., Austern v. Chi.
Bd. Options Exch., Inc., 898 F.2d 882 (2d Cir. 1990) (affirming district
court ruling that CBOE entitled to arbitral immunity as the ADR sponsor
institution, which was necessary to protect the policy's underlying arbitral
immunity); Ruberstein v. Otterbourg, 357 N.Y.S.2d (1973) (upholding
arbitral immunity where complainant sued AAA for failing to intervene and
disqualify arbitrator).
o Nevertheless, a court might regard an extreme deviation from generally
accepted standards of ethical conduct as a basis for a claim of malpractice
or other negligence by the arbitrator or breach of an ADR service provider's
ethical standards and requirements.
o State law will usually apply in determining whether an arbitrator is liable
for malpractice or under other legal theories of recovery to parties in an
ADR proceeding. See Chang's Imports, Inc. v. Srader, 2002 U.S. Dist.
LEXIS 15832 (S.D.N.Y. August 20, 2002) (attorney serving as mediator
granted summary judgment on state law negligence claim).
o However, potential immunity from liability does not necessarily mean
immunity from lawsuits, which can be quite expensive. Moreover, it is
possible that an arbitrator might become embroiled in lengthy (and
potentially embarrassing) discovery. See, e.g., Kauffman v. Haas, 318 N.W.
2d 572 (Mich. App. 1982).
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What Steps Might Parties Take to Protect Themselves?
• Be careful in selecting your arbitrator or panel.
o If the arbitration is being conducted under the auspices of an ADR
provider, that provider typically will have a roster of neutrals that have been
vetted and, as a general rule, its members can be assumed to adhere to
ethical norms in conducting an arbitration.
o In the international arbitration setting, however, it may prove challenging to
identify an arbitrator who is both competent and known to be ethically
upright. As a result, there is a small, cottage industry of "repeat players"
who serve as arbitrators in an international dispute.
• Look for a candidate with an impeccable reputation in the community and a record
of impartiality and integrity.
• Consider including in an arbitration agreement a stipulation as to the applicability
of an ADR provider organization's ethics and rules of conduct for arbitrators or
some other external reference when a provider organization is not utilized.
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APPENDIX A
Summary of Various Ethical Codes and Canons of Ethics for Arbitrators
ABA/AAA Code of Ethics for Arbitrators in Commercial Disputes
The ABA/AAA Code was originally prepared in 1977 jointly by the American Bar
Association and the American Arbitration Association, with significant commentary from
the International Institute for Conflict Prevention & Resolution, the National Arbitration
Forum, and other interest groups and was last revised in 2003 (adopted by the ABA
House of Delegates on February 9, 2004).
The ABA/AAA Code sets forth ethical guidelines for a variety of arbitrations, but is
inapplicable to labor arbitration (generally conducted under the ABA/AAA Code of
Professional Responsibility for Arbitrators of Labor-Management Disputes). The
ABA/AAA Code does not form a part of the arbitration rules of any organization or
service provide unless its rules so provide. See, e.g., FINRA Rules (which incorporate the
ABA/AAA Code and encourages compliance therewith).
The ABA/AAA Code has a presumption of neutrality for all arbitrators, including partyappointed arbitrators, absent contrary agreement of the parties or provisions in any
applicable law or arbitration rule. Accordingly, the ABA/AAA Code requires partyappointed arbitrators, whether or not neutral, to make pre-appointment disclosures that
may affect their neutrality, independence or impartiality and to ascertain and disclose
expeditiously whether the parties intended for them to serve as a neutral or not.
A high level summary of the rules (called the "Canons") follows:
1. An arbitrator should uphold the integrity and fairness of the arbitration process by:
• Observing high standards of conduct to preserve the integrity and fairness
of the process.
• Accepting appointment only if fully satisfied with the arbitrator's
impartiality, independence from parties and witnesses, competency and
availability to devote attention to completion of the matter.
• Avoiding business, professional or personal relationships, or acquiring a
financial or personal interest, likely to affect impartiality.
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• Being fair to all parties and uninfluenced by outside pressures or fear of
criticism and avoiding the appearance of partiality.
• Ensuring that the arbitrator does not exceed the authority conferred by the
parties' agreement and following procedures agreed to in the parties'
agreement, unless unlawful or inconsistent with ethics.
• Conducting the process to achieve a fair and efficient resolution and
exerting reasonable efforts to prevent delay, harassment or abuse of
process.
• Remembering that ethical obligations begin upon acceptance of
appointment and even earlier with respect to certain ethical obligations
when a candidate is requested to serve and many ethical obligations
continue after the decision.
• Declining to withdraw unless compelled by unanticipated circumstances or
failure to be paid agreed compensation.
• Taking reasonable steps, after withdrawal, to protect parties' interests,
including the return of privileged or confidential materials.
2. An arbitrator should disclose any interest or relationship likely to affect
impartiality or that might create an appearance of partiality, by:
• Disclosing known interest in arbitration outcome; existing or past
relationships that might reasonably affect impartiality or lack of
independence "in the eyes of any of the parties"; nature and extent of prior
knowledge of the dispute; and other matters that the arbitrator is obligated
to disclose by party agreement, the rules or practices of an institution, or
applicable law regulating disclosure. 13

13

The FAA authorizes a party to seek to set aside an arbitration award for "evident partiality" on the
arbitrator's part. 9 U.S.C. §10(a)(2). See also, RUAA §12 (incorporating "evident partiality" by an arbitrator
appointed as a neutral as a basis for undoing an arbitration award). Courts have reached inconsistent conclusions in
attempting to define the standard by which to evaluate whether an undisclosed interest or relationship amounted to
"evident partiality," as opposed to an insubstantial interest or relationship not warranting disqualification. Because
the FAA does not set forth ethical standards for arbitrators, including arbitrator disclosure of potentially
disqualifying interests, arbitrators and courts resort for guidance to evolving case law and standards suggested by
ethical codes and guidelines promulgated by organizations within the arbitration field.
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• Making reasonable effort to be informed of potentially conflicting interests
or relationships that require disclosure. 14
• Remembering that the disclosure obligation is a continuing duty that
requires disclosure during any stage of the arbitration and resolving all
doubts in favor of disclosure.
• Making disclosure to all parties absent disclosure procedures agreed to by
the parties, applicable rules or practices of an institution, or applicable law.
• Proceeding to serve if parties knowingly waive potential conflicts. 15
• If requested to do so by all parties, withdrawing, and if requested by less
than all parties, withdrawing unless an agreement, arbitration rules, or
applicable law establishes challenge procedures or, absent such procedures,
the arbitrator determines that the basis for the challenge is insubstantial and
the arbitrator can act impartially and fairly.
• If required disclosure would reveal confidential or privileged information,
securing the consent to disclosure from the holder of the confidential or
privileged information (and in the absence of such consent, withdrawing).
3. An arbitrator should avoid both impropriety and the appearance of impropriety in
communicating with parties, by:
• Adhering to procedures for communication between the arbitrator and
parties that are consistent with the agreement of the parties.
• Avoiding ex parte communications with a party, with certain narrow
exceptions made for communications by an arbitrator with a prospective
arbitrator, certain communications in connection with a party-appointed
arbitrator, discussions regarding logistical matters, such as the time and
place of hearings (but the arbitrator should promptly inform each other
14

This provision of the ABA/AAA Code differs from the disclosure requirements contained in Rule 19 of the
AAA Commercial Arbitration Rules in that the ABA/AAA Code imposes a duty on arbitrator candidates to
investigate potential conflicts. Similarly, the RUAA closely follows the ABA/AAA Code by requiring an arbitrator
candidate, after making "a reasonable inquiry," to disclose "any known facts that a reasonable person would
consider likely to affect the impartiality of the arbitrator."
15

The RUAA also allows a waiver of the prohibition against material adverse interests or substantial
relationships with a party, even in a pre-dispute arbitration agreement, because the parties "may choose to have a
person with the type of interest or relationship described . . . serve as a neutral arbitrator." See RUAA §11, comment
1.
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party of the discussion), with parties regarding a party-appointed arbitrator
and discussions by a party-appointed arbitrator with the appointing party
regarding compensation arrangements and payments; and if a party fails to
attend a hearing after due notice, or if otherwise consented to by all parties,
the arbitrator may discuss the case with only those parties present.
• Sending to each party all written communications to the arbitrator from any
party and by the arbitrator to any party.
4. An arbitrator should conduct the proceedings fairly and diligently by:
• Being even-handed, patient and courteous to parties and witnesses.
• Affording the parties due notice of hearing dates and allow fair opportunity
for presentation of evidence and arguments.
• Allowing each party the opportunity to be represented by counsel or "by
any other person chosen by the party" (unauthorized practice of law?).
• Proceeding, despite the absence of a party who fails to appear, "when
authorized to do so," but only after receiving assurances that due notice was
given to the absent party.
• Refraining from asking questions, calling witnesses, and requesting
documents or other evidence, including expert testimony, unless more
information is "required to decide the case."
• Avoiding the exertion of pressure on parties to settle or participate in
settlement discussions or act as mediator "unless requested to do so by all
parties," but an arbitrator may suggest settlement or mediation.
• In the case of co-arbitrators, affording each other full opportunity to
participate in all aspects of the proceedings.
5. An arbitrator should make decisions in a just, independent and deliberate manner
by:
• After careful deliberation, deciding only the issues (but all of the issues)
submitted for determination, on a just basis and based upon the arbitrator's
independent judgment and uninfluenced by outside pressures.
• Refraining from delegating the duty to decide to any other person.
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• Incorporating party agreement to settle any issues in dispute, unless the
arbitrator believes the terms are improper, and noting in the award that the
settled provisions are based on agreement of the parties.
6. An arbitrator should be faithful to the relationship of trust and confidentiality
inherent in that office by:
• Not using confidential information for personal gain or to affect adversely
another's interest, as an arbitrator serves in a relationship of trust.
• Maintaining confidentiality of all matters in the proceedings and decision,
but may obtain help from third parties if the arbitrator informs the parties of
such use and the third parties agree to be bound by the confidentiality
restrictions.
• Not informing anyone of a decision in advance of publication or assisting in
enforcement of, or challenge to, an award.
• Absent party consent, declining to serve in a separate office related to the
dispute, such as a receiver or trustee.
7. An arbitrator should adhere to standards of integrity and fairness when making
arrangements for compensation and reimbursement of expenses by:
• In matters of compensation, adhering to "standards of integrity and
fairness" in making arrangements for such payments.
• Adhering to practices relating to payments that "are generally recognized as
tending to preserve the integrity and fairness of the arbitration process,"
including making known all compensation arrangements in advance of
acceptance of an appointment; making communications regarding
compensation through any ADR provider that is administering the
arbitration and otherwise in the presence of all parties; and "absent
extraordinary circumstances," not requesting increases in compensation
during the course of a proceeding.
8. An arbitrator may engage in advertising or promotion of arbitral services which is
truthful and accurate by:
• Accurate advertising or promotion of an individual's willingness or
availability to serve as an arbitrator and in a manner not likely to mislead,
with statements about quality of work or arbitrator success to be truthful.
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• Avoiding advertisements and promotion that imply a willingness to accept
an appointment otherwise than in accordance with the ABA/AAA Code.
9. Arbitrators appointed by one party have a duty to determine and disclose their
status and to comply with the ABA/AAA Code, except as exempted by Canon X.
• In tripartite arbitrations, all three arbitrators are presumed to be neutral and
expected to preserve the same standards as the third arbitrator.
• Special provision is made for neutrality and independence of partyappointed arbitrators "who are not expected to meet the standards of
neutrality."
• A party-appointed arbitrator has an obligation to ascertain whether he or
she is to serve as a neutral or subject to Canon X (discussed below) for
arbitrators who are not subject to neutrality rules.
10. Exemptions for arbitrators appointed by one party who are not subject to rules of
neutrality.
• So-called "Canon X arbitrators" (those not generally subject to rules of
neutrality) are expected to observe all of the ethical obligations except those
from which they are specifically excused by Canon X.
The Code of Professional Responsibility for Arbitrators of Labor-Management
Disputes
The Code of Professional Responsibility for Arbitrators of Labor-Management Disputes
(the "Labor-Management Code") was first approved in 1951 by the American
Arbitration Association, the National Academy of Arbitrators, and representatives of the
Federal Mediation and Conciliation Service. The Labor-Management Code was revised
by a Joint Steering Committee on November 30, 1974, and thereafter adopted by the
three sponsoring organizations. Relatively minor amendments were made in 1985, 1996,
2001, 2003 and 2007. 16
The American Arbitration Association and the Federal Mediation and Conciliation
Service will apply the Labor-Management Code to arbitrators on their respective rosters
in cases handled under their respective appointment or referral procedures.

16

Periodically, the Committee on Professional Responsibility on Grievances of the National Academy of
Arbitrators prepares advisory opinions on issues arising under the Labor-Management Code (which can be found on
the Academy's website — www.naarb.org).
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The Labor-Management Code contains the provisions summarized below:
1. Arbitrator's qualifications and responsibilities to the profession
a. General qualifications—Noting that the essential qualifications include
honesty, integrity, impartiality and general competence in labor relations
matters.
b. Qualification for special cases—When specialized knowledge beyond the
arbitrator's competence is required, the arbitrator should decline the
appointment, withdraw, or request technical assistance.
c. Responsibilities to the profession—An arbitrator must uphold the dignity
and integrity of the office and endeavor to provide effective service to the
parties. To that end, the arbitrator should keep current with "principles,
practices and developments that are relevant to the arbitrator's field of
practice"; not make false or deceptive representations in advertising or
solicitation of arbitration work; disseminate only truthful information about
themselves through brochures or letters, in good faith, to representatives of
both management and labor; and not engage in conduct that would
compromise (or appear to compromise) the arbitrator's impartiality.
2. Responsibilities to the parties
a. Recognition of diversity in arbitration arrangements—Arbitrators should
conscientiously endeavor to understand and observe, to the extent
consistent with professional responsibility, the significant principles
governing each arbitration system in which the arbitrator serves.
b. Required disclosures—Arbitrator must disclose to the parties (or to the
administrative agency involved) any "close personal relationship or other
circumstance," in addition to those specifically listed, which might
"reasonably raise a question as to the arbitrator's impartiality." Without
limiting the foregoing, the arbitrator must disclose current or past
managerial, representational, or consultative relationships with any
company or union involved, and disclosure must be made of any pertinent
pecuniary interest, and the arbitrator must not permit personal relationships
to affect decision-making.
c. Privacy of arbitration—All significant aspects of the arbitration must be
treated as confidential unless confidentiality is waived by both parties or
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disclosure is required or permitted by law; and an arbitrator may not make
public an award without party consent.
d. Personal relationships with the parties—An arbitrator should make "every
reasonable effort" to conform to arrangements required by an
administrative agency or mutually desired by the parties regarding
communications and personal relationships with the parties, as only arm'slength relationships may be acceptable to the parties in some arbitration
arrangements, in which event the arbitrator should have no contact "of
consequence" with representatives of either party while handling the case
without the other party's presence or consent.
e. Jurisdiction—Arbitrator must observe faithfully the limitations and
inclusions of the jurisdiction conferred by an agreement or other
submission under which the arbitrator serves, and a direct settlement by the
parties of any issue must be accepted by the arbitrator as removing further
jurisdiction over the issue.
f. Mediation by an arbitrator—If the parties desire for the arbitrator to both
mediate and decide the dispute or submit recommendations regarding
issues, they should advise the arbitrator prior to the appointment and the
arbitrator, if the appointment is accepted, must perform the mediation role
consistent with the circumstances of the case; but if one party requests
mediation and the other objects, the arbitrator should decline the request to
serve as mediator, although the arbitrator is not precluded from suggesting
mediation.
g. Reliance by an arbitrator on other awards or on independent research—An
arbitrator must assume "full personal responsibility" for the decision in
each case, and the extent to which the arbitrator may rely on precedent,
guidance of other awards, or independent research is dependent on the
parties preferences (and in the absence of a preference the arbitrator may
"exercise discretion" as to these matters).
h. Use of assistants—An arbitrator may not delegate decision-making to
another person without party consent, but the arbitrator may suggest to the
parties (if the arbitrator is unable for any reason to handle all decisionmaking aspects of a case) an allocation of responsibility between the
arbitrator and an assistant or associate.
i. Consent awards—Prior to the arbitrator's award, the parties may jointly
request the arbitrator to include certain agreements between them
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concerning any issue, which the arbitrator may adopt if the suggested award
is "proper, fair, sound and lawful."
j. Avoidance of delay—The arbitrator is responsible to plan a work schedule
so that present and future commitments will be fulfilled in a timely manner
and cooperate with the parties in avoiding delays; and once the case record
has been closed, must adhere to the time limits imposed for an award.
However, if "an appropriate award" cannot be rendered within the allotted
period of time, it is incumbent on the arbitrator to seek an extension of time
from the parties.
k. Fees and expenses—Because the arbitrator occupies a position of trust, the
arbitrator must be governed by the same high standards of integrity
applicable to all phases of the arbitration in charging for the arbitrator's
services and endeavor to keep total fees and expenses "reasonable and
consistent with the nature of the case." An arbitrator must maintain
"adequate records to support charges for services and expenses," make an
accounting to the parties or an involved administrative agency on request,
and charge a lesser amount to both parties if the arbitrator concludes that
"the total of charges derived from the normal basis of calculation is not
compatible with the case decided."
3. Responsibilities to Administrative Agencies
a. General responsibilities—An arbitrator must be "candid, accurate, and fully
responsive" to an administrative agent regarding the arbitrator's
qualifications, availability, and all other pertinent matters, and observe all
policies and rules of the agency.
4. Prehearing conduct—All pre-hearing matters must be handled in a manner
fostering complete impartiality by the arbitrator, and copies of any prehearing
correspondence between the arbitrator and a party must be made available to all
parties.
5. Hearing conduct
a. General principles—An arbitrator must provide "a fair and adequate
hearing" that assures the parties have sufficient opportunity to present their
evidence and argument; should conform to the various types of hearing
procedures desired by the parties; and should not intrude into a party's
presentation in a manner that prevents the party from fairly and adequately
presenting its case.
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b. Transcripts or recordings—Mutual agreement of the parties as to the use of
a transcript must be respected by the arbitrator. An arbitrator may use a
personal tape recorder to supplement note taking, but should not insist on
such a recording if either party objects.
c. Ex parte hearings—In determining whether to conduct an ex parte hearing,
an arbitrator "must consider relevant legal, contractual, and other pertinent
circumstances" and must be certain that the party refusing or failing to
attend has been given adequate notice.
d. Plant visits—An arbitrator should comply with the request of a party for a
site visit pertinent to the dispute and may also initiate such a request.
e. Bench decisions or expedited awards—When the arbitrator understands
prior to appointment that a "bench decision" is expected at the end of the
hearing, the arbitrator must comply unless both parties agree otherwise, but
absent notice prior to the arbitrator's acceptance of the case, issuance of a
bench decision is discretionary.
6. Post-hearing conduct
a. Post-hearing briefs and submissions—An arbitrator must comply with party
agreement regarding submission of post-hearing briefs, but may suggest the
filing of such briefs or other submissions and may determine a reasonable
time limitation.
b. Disclosure of terms of award—An arbitrator may not disclose a prospective
award to either side prior to simultaneous issuance to all sides or explore
possible alternative awards unilaterally unless both parties so agree,
provided that partisan members of tripartite panels may know prospective
terms of an award in advance of issuance.
c. Awards and opinions—The award should be "definite, certain, and as
concise as possible."
d. Clarification or interpretation of awards—No clarification or interpretation
of an award is permissible without party consent, but the arbitrator must
afford both parties an opportunity to be heard if the parties' agreement
permits or requires clarification or interpretation.
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e. Retaining remedial jurisdiction—An arbitrator may retain remedial
jurisdiction in the award to resolve questions that may arise over
application or interpretation of a remedy, even if the parties disagree over
whether remedial jurisdiction should be retained, but the retention is limited
to the question of remedy and does not extend to any other parts of the
award.
f. Enforcement of award—The arbitrator's responsibilities does not extend to
the enforcement of the award and the arbitrator "should not voluntarily
participate in legal enforcement proceedings." 17
AAA Commercial Arbitration Rules
The AAA's Commercial Arbitration Rules and Mediation Procedures set forth rules of
procedure applicable to arbitrations conducted under the administration and supervision
of the AAA. In addition, two of the commercial rules contain ethical guidance,
summarized as follows:
1. Disclosure – R-17 provides that any arbitrator or arbitrator candidate, as well as
the parties and their representatives, must disclose to the AAA "any circumstance
likely to give rise to justifiable doubt as to the arbitrator's impartiality or
independence, including any bias on any financial or personal interest in the result
of the arbitration or any past or present relationship with the parties or their
representatives," which disclosure obligation remains effective throughout the
arbitration; and the failure of a party or representative to comply with the rule may
result in a waiver of the party's right to object to service of the arbitrator." The
AAA will communicate disclosure information received to the parties and, in
appropriate circumstances, to the arbitrator and others. However, an arbitrator's
disclosure is not an indication that the arbitrator considers that the disclosed
circumstances are likely to affect his/her impartiality or independence.

17

Disclosure obligations are also addressed within the AAA's Labor Arbitration Rules, which were amended
and became effective December 1, 2002. Rule 17 of those Rules provides that
No person shall serve as a neutral arbitrator in any arbitration under these rules in which that person
has any financial or person interest in the result of the arbitration. Any prospective or designated
neutral arbitrator shall immediately disclose any circumstance likely to affect impartiality, including
any bias or financial or personal interest in the result of the arbitration . . . upon objection of a party to
the continued service of a neutral arbitrator, the AAA, after consultation with parties and the
arbitrator shall determine whether the arbitrator should be disqualified and shall inform the parties of
its decision, which shall be conclusive.
See also, Rule 11(b) of the AAA's National Rules for the Resolution of Employment Disputes.
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2. Disqualification of Arbitrator – An arbitrator must be impartial and independent
and perform duties "with diligence and in good faith," and is subject to
disqualification for partiality or lack of independence; inability or refusal to
perform duties diligently and in good faith, and on any grounds for
disqualification under applicable law; provided that arbitrators directly appointed
by parties pursuant to R-13 shall be "non-neutral" in which case those arbitrators
need not be impartial and independent and not otherwise subject to
disqualification. Upon party objection to the continued service of an arbitrator, or
on its own initiative, the AAA shall determine whether the arbitrator should be
disqualified and inform the parties of its decision, which is "conclusive."
Guidelines for Standards of Professional Responsibility for Arbitrators in
Mandatory Employment Arbitration
The Guidelines for Standards of Professional Responsibility for Arbitrators in Mandatory
Employment Arbitration (the "Mandatory Employment Guidelines") were promulgated
by the National Academy of Arbitrators. They are a privately developed set of standards
of professional conduct for arbitrators who are engaged in the resolution of disputes
arising under arbitration agreements pursuant to an employer-promulgated arbitration
plan or procedure where the arbitration of employment-related disputes is a condition of
employment.
In many respects, the Mandatory Employment Guidelines mirror the provisions of the
Labor-Management Code. Like the Labor-Management Code, the Mandatory
Employment Guidelines contain sections dealing with the arbitrator's qualifications and
responsibilities to the profession; responsibilities to the parties; pre-hearing conduct;
hearing conduct; post-hearing conduct; and post-award conduct. Although there are
significant differences in some sections as between the Labor-Management Code and the
Mandatory Employment Guidelines, given their fundamental similarity, the provisions of
the latter guidelines will not be summarized here.
JAMS Ethical Guidelines
The JAMS ethical guidelines include the following:
1. An arbitrator should uphold the dignity and integrity of the office of the arbitration
process.
2. An arbitrator should be competent to arbitrate the particular matter.
3. An arbitrator should inform all parties of the role of the arbitrator and the rules of
the arbitration process.
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4. An arbitrator should maintain confidentiality appropriate to the process. The
arbitrator should not discuss the case with another person except to the extent that
the identity of the parties and the details of the case are "sufficiently obscured to
eliminate any realistic probability of identification" and refrain from using
confidential information for personal gain.
5. An arbitrator should ensure that he or she has no known conflict of interest
regarding the case and should endeavor to avoid any appearance of a conflict.
6. An arbitrator should endeavor to provide an even handed and unbiased process
and to treat all parties with respect at all stages of the proceedings (arbitrator to
avoid potential bias based on background or personal attributes of a party or
counsel and perform all duties with courtesy and promptness and not discuss the
case with any party in the absence of any other party).
7. An arbitrator should withdraw under certain circumstances (such as when the
arbitration is being used to further criminal conduct, the arbitrator is unable to
maintain impartiality, or the arbitrator has a physical or mental disability).
8. An arbitrator should make decisions in a just, independent and deliberate manner
(meaning, in part, that an arbitration award should not be influenced by fear or
criticism or by any interest in potential future case referrals by any of the parties or
counsel, or reflect a compromise in order to achieve such acceptability, and the
arbitrator should not delegate the duty to decide to any other person).
9. An arbitrator should uphold the dignity and integrity of the arbitration process in
matters relating to marketing and compensation (including, among other things, a
requirement that the arbitrator ensure that any advertising or other marketing to the
public conducted on the arbitrator's behalf is truthful).
10. Ethical guidelines applicable to non-neutral arbitrators (including a requirement
that the non-neutral ensure that all parties and other arbitrators are aware of his/her
non-neutral status, disclose any actual or potential conflicts of interest, act in good
faith and with integrity and fairness, disclose any ex parte communications that
the non-neutral has with the party appointing the non-neutral, and maintain
confidentiality of fee arrangements with the appointing party except as disclosure
may be required in any fee application).
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The International Bar Association Rules of Ethics for International Arbitrators
The International Bar Association Rules of Ethics for International Arbitrators (the "IBA
Rules"), promulgated in 1987, generally provide that international arbitrators should be
impartial, independent, competent, diligent and discreet, and the rules adopted are
intended to reflect internationally acceptable guidelines developed by practicing attorneys
from all continents. The IBA Rules are not binding on arbitrators, or the parties, absent
adoption by party agreement; and are not intended to affect, but consistent with, the
International Code of Ethics for lawyers adopted in 1956, as amended in 1964.
The IBA Rules are summarized as follows:
1. Fundamental Rule—Arbitrators must act diligently and efficiently to provide the
parties with a just and effective resolution of their disputes and are to remain at all
times free from bias.
2. Acceptance of Appointment—Acceptance only if the arbitrator is able to discharge
duties without bias, fully satisfied that the arbitrator is competent to determine the
issues with an adequate knowledge of the language of the arbitration, and has the
time and resources to devote to the matter.
3. Elements of Bias—Impartiality and independence are the key mainstays of
freedom from bias, without the arbitrator favoring any party or being prejudiced in
relation to the subject matter of the dispute, and disinterested in the outcome.
4. Duty of Disclosure—Arbitrators should disclose all facts or circumstances that
may give rise to "justifiable doubts" as to their impartiality or independence, and
failure of disclosure creates the appearance of bias (with the rule providing a
listing of matters that a prospective arbitrator should disclose).
5. Communications with Parties—A prospective arbitrator should make sufficient
inquiries to be informed whether there may be justifiable doubts regarding
impartiality, independence, competence and availability for the appointment, and
should avoid unilateral communications regarding the case with any party, and
should not accept any gift or gratuity from a party.
6. Fees—Absent agreement of the parties or a party default in payment, the arbitrator
should not make unilateral arrangements for fees and expenses.
7. Duty of Diligence—An arbitrator should devote the time and attention reasonably
necessary to the matter and make best efforts to conduct the arbitration in such a
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manner that costs "do not rise to an unreasonable proportion of the interest at
stake."
8. Involvement in Settlement Proposals—With party consent, arbitrators may make
proposals for settlement to the parties simultaneously, preferably in the presence
of each other; but as a general rule an arbitrator should not discuss settlement
terms with a party absent the presence of other parties.
9. Confidentiality of Deliberations—All deliberations of the arbitrators, as well as
the contents of the award, are to remain confidential absent contrary party
agreement; and an arbitrator should not participate in or give information to assist
in proceedings to consider the award unless the arbitrator considers it his duty to
disclose material misconduct or fraud on the part of fellow arbitrators.
The Society of Professionals in Dispute Resolution
The Society of Professionals in Dispute Resolution (often times referred to as "SPIDR"),
established in 1972, promulgated in 1986 a listing of standards of ethical conduct for
neutrals, including mediators and arbitrators, who are part of the membership of SPIDR
(the "SPIDR Standards").
The general responsibilities of neutrals, according to the SPIDR Standards, are to act
fairly in dealing with all parties, have no personal interest in the terms of the settlement,
exhibit no bias towards individuals and institutions involved in the dispute, be reasonably
available as requested by the parties, and be certain that the parties are informed of the
process in which they are involved.
To that end, the SPIDR Standards include rules regarding impartiality, informed consent
of the parties, confidentiality, conflicts of interest, promptness in the process, no vested
interest of the neutral in the outcome of the process, due consideration of unrepresented
parties, due consideration of issues arising in the use of multiple dispute resolution
procedures, qualifications of the neutral for the particular dispute, disclosure of fees, the
neutral's support of the profession, responsibilities of neutrals who work on the same
matter, and ethics in advertising and solicitation.
The International Dispute Resolution Procedures of the International Centre for
Dispute Resolution
The International Dispute Resolution Procedures adopted by the International Centre for
Dispute Resolution (the "ICDR"), which is the international division of the American
Arbitration Association, are designed to provide a dispute resolution framework in
arbitration and mediations that are submitted to the ICDR. Although some of the rules are
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of a procedural nature, many deal with subjects that have counterparts in other ethical
codes and guidances.
Coverage includes rules dealing with
1. Mediation (the parties may agree to mediate at any stage of the proceedings, but
the mediation will proceed concurrently with arbitration and the mediator shall not
be an arbitrator appointed to the case);
2. Impartiality and independence of the arbitrator (the arbitrator must "disclose any
circumstances that may give rise to justifiable doubts as to the arbitrator's
impartiality or independence and any other relevant facts the arbitrator wishes to
bring to the attention of the parties" and ex parte communications with the
arbitrator are prohibited);
3. Challenge to an arbitrator's service (a party may challenge an arbitrator "whenever
circumstances exist that give rise to justifiable doubts as to the arbitrator's
impartiality or independence);
4. Arbitrator's conduct of the proceedings (the parties must be treated "with equality"
and each party has the right to be heard and must be "given a fair opportunity to
present its case");
5. Party waiver of noncompliance (a party knowing of noncompliance with the rules
who proceeds with arbitration without "promptly stating an objection in writing"
waives the objection); and
6. Confidentiality (confidential information disclosed during the arbitration by
parties or witnesses may not be divulged by an arbitrator and, unless otherwise
agreed by the parties or required by law, the arbitrator shall keep confidential all
matters relating to the arbitration or the award).
Code of Ethics for an Arbitrator of the Singapore International Arbitration Centre
The Singapore International Arbitration Centre ("SIAC"), which commenced operations
in 1991 as an independent, not-for-profit organization, provides neutral arbitration
services to the global business community. The SIAC's Court of Arbitration appoints
arbitrators and provides overall supervision of case administration.
The pertinent provisions of the SIAC's Code of Ethics for an Arbitrator are summarized
as follows:
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1. Appointment of Arbitrator – A prospective arbitrator must accept an appointment
"only is he is fully satisfied that he is able to discharge his duties without bias, he
has an adequate knowledge of the language of the arbitration, and he is able to
give to the arbitration and time and attention which the parties are reasonably
entitled to expect"; and any failure "to discharge his duty to ensure the fair,
expeditious, economical, and final determination of the dispute when fixing the
quantum of fees payable to the arbitrator" will be taken into account by the SIAC.
2. Disclosure – A prospective arbitrator must disclose "all facts or circumstances that
may give rise to justifiable doubts as to his impartiality or independence," to
continue throughout the proceedings with regard to new facts and circumstances;
and to the SIAC (and any party who approaches him for a possible appointment)
all past or present "close personal relationship or business relationship" with any
disputant, representative of a disputant or potential witness, and the extent of any
prior knowledge of the dispute.
3. Bias – Partiality arises when an arbitrator favors one of the parties or "is
prejudiced in relation to the subject matter of the dispute." Close personal or
business relationships "will normally give rise to justifiable doubts" regarding
arbitrator impartiality or independence, provided that past business relationships
will only give rise to justifiable doubts if of a magnitude or nature as to likely
affect the prospective arbitrator's judgment.
4. Communications – Prior to acceptance of an appointment, a prospective arbitrator
may only inquire as to the general nature of the dispute, party identification, and
expected time commitment for the arbitration; shall not confer with any of the
parties or counsel until receipt of notice to the parties of formation of the
arbitration panel; and should avoid any unilateral communications during the
arbitration regarding the case with parties or their representatives.
5. Fees – Each arbitrator shall abide by the remuneration settled by the SIAC; shall
make no unilateral arrangements with the parties or their counsel for additional
fees or expenses unless otherwise permitted by the SIAC; and abide by SIAC
established procedures relating to arbitrator fees and expenses.
6. Conduct – Arbitrator must acquaint himself/herself with all facts and arguments
presented and all discussions relative to the proceedings in order to understand
properly the dispute.
7. Confidentiality – Arbitration proceedings are confidential, and arbitrator is in a
"relationship of trust to the parties," and may not use confidential information to
gain "personal advantage or advantage for others, or to affect adversely the
interests of another."
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8. Effect of Noncompliance – The code of ethics is "not intended to provide grounds
for the setting aside of any award."
The Chartered Institute of Arbitrators Code of Conduct
The Chartered Institute of Arbitrators CIA ("CIArb") is a not-for-profit entity registered
in the United Kingdom that supports the global promotion, facilitation, and development
of all forms of private dispute resolution.
Its Code of Professional and Ethical Conduct contains a number of provisions dealing
with conflicts of interest; avoidance of undisclosed personal advantage; competency of
arbitrators; appropriate behavior in the conduct of an arbitration; integrity and fairness;
providing parties who are not otherwise properly advised by professionals familiar with
the dispute resolution process of all procedural aspects of the process; avoiding
inappropriate communications with parties; avoiding the delegation of the duty to arrive
at an arbitral award unless delegation is permitted by the parties; not unduly delay the
completion of the dispute resolution process; abide by the relationship of trust during the
dispute resolution process; and charge only fees that are reasonable and explain in
advance to the parties the basis upon which the fees and expenses are calculated and
charged.
ARIAS U.S. Code of Conduct
Founded in 1994, the AIDA Reinsurance and Insurance Arbitration Society ("AIRAS") is
a nonprofit corporation dedicated to improving the insurance and reinsurance arbitration
process for the international and domestic markets.
The ARIAS has a Code of Conduct, which was last revised and became effective as of
November 13, 2015, to provide guidance to arbitrators in the conduct of insurance and
reinsurance arbitrations in the United States, whether or not certified by ARIAS and
regardless of how appointed.
The pertinent provisions of the ARIAS U.S. Code of Conduct, set forth in 10 Canons
(with extensive commentary), are summarized as follows:
1. Integrity – Arbitrators should uphold the integrity of the arbitration process and
conduct proceedings diligently.
2. Fairness – Arbitrators shall conduct the dispute resolution process in a fair manner
and shall serve only in those matters in which they can render a just decision; and,
if at any time the arbitrator is unable to do so, the arbitrator should withdraw.
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3. Competence – Candidates for appointment as arbitrator should accurately
represent their qualifications to serve.
4. Disclosure – Candidates for appointment should disclose any interest or
relationship "likely to affect their judgment," with any doubt to be resolved in
favor of disclosure.
5. Communication with Parties – Arbitrators, in communicating with the parties,
should avoid impropriety or the appearance of impropriety.
6. Confidentiality – Arbitrators should be "faithful to the relationship of trust and
confidentiality inherent in their position."
7. Advancing the Arbitral Process – Arbitrators should exert "every reasonable effort
to expedite the process and to promptly issue procedural communications, interim
rulings, and written awards."
8. Just Decisions – Arbitrators should be "decisions justly, exercise independent
judgment and not permit outside pressure to affect decisions."
9. Advertising – Arbitrators must be "truthful in advertising their services and
availability to accept arbitration appointments."
10. Fees – Prospective arbitrators must "fully disclose and explain the basis of
compensation, fees and charges to the appointing party or to both parties if chosen
to serve as the umpire."
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IBA Guidelines on
Conflicts of Interest
in International
Arbitration 2014
Since their issuance in 2004, the IBA Guidelines
on Conflicts of Interest in International Arbitration
(the ‘Guidelines’)1 have gained wide acceptance
within the international arbitration community.
Arbitrators commonly use the Guidelines when
making decisions about prospective appointments
and disclosures. Likewise, parties and their counsel
frequently consider the Guidelines in assessing the
impartiality and independence of arbitrators, and
arbitral institutions and courts also often consult the
Guidelines in considering challenges to arbitrators.
As contemplated when the Guidelines were first
adopted, on the eve of their tenth anniversary it was
considered appropriate to reflect on the accumulated
experience of using them and to identify areas of
possible clarification or improvement. Accordingly,
in 2012, the IBA Arbitration Committee initiated
a review of the Guidelines, which was conducted by
an expanded Conflicts of Interest Subcommittee
(the ‘Subcommittee’),2 representing diverse legal
1 The 2004 Guidelines were drafted by a Working Group of
19 experts: Henri Alvarez, Canada; John Beechey, England;
Jim Carter, United States; Emmanuel Gaillard, France;
Emilio Gonzales de Castilla, Mexico; Bernard Hanotiau,
Belgium; Michael Hwang, Singapore; Albert Jan van den
Berg, Belgium; Doug Jones, Australia; Gabrielle
Kaufmann-Kohler, Switzerland; Arthur Marriott, England;
Tore Wiwen Nilsson, Sweden; Hilmar Raeschke-Kessler,
Germany; David W Rivkin, United States; Klaus Sachs,
Germany; Nathalie Voser, Switzerland (Rapporteur); David
Williams, New Zealand; Des Williams, South Africa; and
Otto de Witt Wijnen, The Netherlands (Chair).
2 The members of the expanded Subcommittee on Conflicts
of Interest were: Habib Almulla, United Arab Emirates;
David Arias, Spain (Co-Chair); Julie Bédard,

i
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cultures and a range of perspectives, including
counsel, arbitrators and arbitration users. The
Subcommittee was chaired by David Arias, later
co-chaired by Julie Bédard, and the review process was
conducted under the leadership of Pierre Bienvenu
and Bernard Hanotiau.
While the Guidelines were originally intended to
apply to both commercial and investment arbitration,
it was found in the course of the review process
that uncertainty lingered as to their application to
investment arbitration. Similarly, despite a comment
in the original version of the Guidelines that their
application extended to non-legal professionals serving
as arbitrator, there appeared to remain uncertainty in
this regard as well. A consensus emerged in favour of a
general affirmation that the Guidelines apply to both
commercial and investment arbitration, and to both
legal and non-legal professionals serving as arbitrator.
The Subcommittee has carefully considered a number
of issues that have received attention in international
arbitration practice since 2004, such as the effects of
so-called ‘advance waivers’, whether the fact of acting
concurrently as counsel and arbitrator in unrelated
cases raising similar legal issues warrants disclosure,
‘issue’ conflicts, the independence and impartiality
of arbitral or administrative secretaries and thirdparty funding. The revised Guidelines reflect the
Subcommittee’s conclusions on these issues.

United States (Co-Chair);José Astigarraga, United States;
Pierre Bienvenu, Canada (Review Process Co-Chair); KarlHeinz Böckstiegel, Germany; Yves Derains, France; Teresa
Giovannini, Switzerland; Eduardo Damião Gonçalves, Brazil;
Bernard Hanotiau, Belgium (Review Process Co-Chair);
Paula Hodges, England; Toby Landau, England; Christian
Leathley, England; Carole Malinvaud, France; Ciccu
Mukhopadhaya, India; Yoshimi Ohara, Japan; Tinuade
Oyekunle, Nigeria; Eun Young Park, Korea; Constantine
Partasides, England; Peter Rees, The Netherlands; Anke
Sessler, Germany; Guido Tawil, Argentina; Jingzhou Tao,
China; Gäetan Verhoosel, England (Rapporteur); Nathalie
Voser, Switzerland; Nassib Ziadé, United Arab Emirates; and
Alexis Mourre. Assistance was provided by: Niuscha Bassiri,
Belgium; Alison Fitzgerald, Canada; Oliver Cojo, Spain; and
Ricardo Dalmaso Marques, Brazil.
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The Subcommittee has also considered, in view of
the evolution of the global practice of international
arbitration, whether the revised Guidelines should
impose stricter standards in regard to arbitrator
disclosure. The revised Guidelines reflect the
conclusion that, while the basic approach of the 2004
Guidelines should not be altered, disclosure should be
required in certain circumstances not contemplated in
the 2004 Guidelines. It is also essential to reaffirm that
the fact of requiring disclosure – or of an arbitrator
making a disclosure – does not imply the existence of
doubts as to the impartiality or independence of the
arbitrator. Indeed, the standard for disclosure differs
from the standard for challenge. Similarly, the revised
Guidelines are not in any way intended to discourage
the service as arbitrators of lawyers practising in large
firms or legal associations.
The Guidelines were adopted by resolution of the
IBA Council on Thursday 23 October 2014. The
Guidelines are available for download at: www.ibanet.
org/Publications/publications_IBA_guides_and_
free_materials.aspx

Signed by the Co-Chairs of the Arbitration Committee
Thursday 23 October 2014

Eduardo Zuleta

Paul Friedland
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Introduction
1. Arbitrators and party representatives are often
unsure about the scope of their disclosure
obligations. The growth of international
business, including larger corporate groups and
international law firms, has generated more
disclosures and resulted in increased complexity
in the analysis of disclosure and conflict of interest
issues. Parties have more opportunities to use
challenges of arbitrators to delay arbitrations, or
to deny the opposing party the arbitrator of its
choice. Disclosure of any relationship, no matter
how minor or serious, may lead to unwarranted
or frivolous challenges. At the same time, it
is important that more information be made
available to the parties, so as to protect awards
against challenges based upon alleged failures
to disclose, and to promote a level playing field
among parties and among counsel engaged in
international arbitration.
2. Parties, arbitrators, institutions and courts face
complex decisions about the information that
arbitrators should disclose and the standards to
apply to disclosure. In addition, institutions and
courts face difficult decisions when an objection
or a challenge is made after a disclosure. There is
a tension between, on the one hand, the parties’
right to disclosure of circumstances that may
call into question an arbitrator’s impartiality or
independence in order to protect the parties’
right to a fair hearing, and, on the other hand,
the need to avoid unnecessary challenges against
arbitrators in order to protect the parties’ ability
to select arbitrators of their choosing.
3. It is in the interest of the international arbitration
community that arbitration proceedings are
not hindered by ill-founded challenges against
arbitrators and that the legitimacy of the
process is not affected by uncertainty and a lack
of uniformity in the applicable standards for
1
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disclosures, objections and challenges. The 2004
Guidelines reflected the view that the standards
existing at the time lacked sufficient clarity and
uniformity in their application. The Guidelines,
therefore, set forth some ‘General Standards and
Explanatory Notes on the Standards’. Moreover,
in order to promote greater consistency and
to avoid unnecessary challenges and arbitrator
withdrawals and removals, the Guidelines list
specific situations indicating whether they warrant
disclosure or disqualification of an arbitrator.
Such lists, designated ‘Red’, ‘Orange’ and ‘Green’
(the ‘Application Lists’), have been updated and
appear at the end of these revised Guidelines.
4. The Guidelines reflect the understanding of
the IBA Arbitration Committee as to the best
current international practice, firmly rooted
in the principles expressed in the General
Standards below. The General Standards and
the Application Lists are based upon statutes
and case law in a cross-section of jurisdictions,
and upon the judgement and experience of
practitioners involved in international arbitration.
In reviewing the 2004 Guidelines, the IBA
Arbitration Committee updated its analysis of the
laws and practices in a number of jurisdictions.
The Guidelines seek to balance the various
interests of parties, representatives, arbitrators
and arbitration institutions, all of whom have a
responsibility for ensuring the integrity, reputation
and efficiency of international arbitration.
Both the 2004 Working Group and the
Subcommittee in 2012/2014 have sought and
considered the views of leading arbitration
institutions, corporate counsel and other
persons involved in international arbitration
through public consultations at IBA annual
meetings, and at meetings with arbitrators and
practitioners. The comments received were
reviewed in detail and many were adopted.
The IBA Arbitration Committee is grateful for the
serious consideration given to its proposals by so
many institutions and individuals.

2
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5. The Guidelines apply to international commercial
arbitration and investment arbitration, whether
the representation of the parties is carried out by
lawyers or non-lawyers, and irrespective of whether
or not non-legal professionals serve as arbitrators.
6. These Guidelines are not legal provisions and
do not override any applicable national law or
arbitral rules chosen by the parties. However, it is
hoped that, as was the case for the 2004 Guidelines
and other sets of rules and guidelines of the IBA
Arbitration Committee, the revised Guidelines will
find broad acceptance within the international
arbitration community, and that they will assist
parties, practitioners, arbitrators, institutions and
courts in dealing with these important questions
of impartiality and independence. The IBA
Arbitration Committee trusts that the Guidelines
will be applied with robust common sense and
without unduly formalistic interpretation.
7. The Application Lists cover many of the varied
situations that commonly arise in practice, but they
do not purport to be exhaustive, nor could they
be. Nevertheless, the IBA Arbitration Committee
is confident that the Application Lists provide
concrete guidance that is useful in applying
the General Standards. The IBA Arbitration
Committee will continue to study the actual use
of the Guidelines with a view to furthering their
improvement.
8. In 1987, the IBA published Rules of Ethics for
International Arbitrators. Those Rules cover more
topics than these Guidelines, and they remain in
effect as to subjects that are not discussed in the
Guidelines. The Guidelines supersede the Rules of
Ethics as to the matters treated here.

3
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Part I: General
Standards Regarding
Impartiality,
Independence and
Disclosure
(1) General Principle
Every arbitrator shall be impartial and
independent of the parties at the time of accepting
an appointment to serve and shall remain so
until the final award has been rendered or the
proceedings have otherwise finally terminated.
Explanation to General Standard 1:
A fundamental principle underlying these
Guidelines is that each arbitrator must be impartial
and independent of the parties at the time he or
she accepts an appointment to act as arbitrator,
and must remain so during the entire course of
the arbitration proceeding, including the time
period for the correction or interpretation of a
final award under the relevant rules, assuming
such time period is known or readily ascertainable.
The question has arisen as to whether this
obligation should extend to the period during
which the award may be challenged before the
relevant courts. The decision taken is that this
obligation should not extend in this manner,
unless the final award may be referred back to
the original Arbitral Tribunal under the relevant
applicable law or relevant institutional rules. Thus,
the arbitrator’s obligation in this regard ends
when the Arbitral Tribunal has rendered the final
award, and any correction or interpretation as may
be permitted under the relevant rules has been
4
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issued, or the time for seeking the same has elapsed,
the proceedings have been finally terminated
(for example, because of a settlement), or the
arbitrator otherwise no longer has jurisdiction.
If, after setting aside or other proceedings, the
dispute is referred back to the same Arbitral
Tribunal, a fresh round of disclosure and review
of potential conflicts of interests may be necessary.
(2) Conflicts of Interest
(a) An arbitrator shall decline to accept an
appointment or, if the arbitration has already
been commenced, refuse to continue to act as
an arbitrator, if he or she has any doubt as to his
or her ability to be impartial or independent.
(b) The same principle applies if facts or
circumstances exist, or have arisen since the
appointment, which, from the point of view of
a reasonable third person having knowledge
of the relevant facts and circumstances,
would give rise to justifiable doubts as to the
arbitrator’s impartiality or independence,
unless the parties have accepted the arbitrator
in accordance with the requirements set out in
General Standard 4.
(c) Doubts are justifiable if a reasonable third
person, having knowledge of the relevant
facts and circumstances, would reach the
conclusion that there is a likelihood that the
arbitrator may be influenced by factors other
than the merits of the case as presented by the
parties in reaching his or her decision.
(d) Justifiable doubts necessarily exist as to the
arbitrator’s impartiality or independence
in any of the situations described in the
Non-Waivable Red List.
Explanation to General Standard 2:
(a) If the arbitrator has doubts as to his or her
ability to be impartial and independent, the
arbitrator must decline the appointment. This
standard should apply regardless of the stage
of the proceedings. This is a basic principle
5
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that is spelled out in these Guidelines in order
to avoid confusion and to foster confidence in
the arbitral process.
(b) In order for standards to be applied
as consistently as possible, the test for
disqualification is an objective one.
The wording ‘impartiality or independence’
derives from the widely adopted Article 12
of the United Nations Commission on
International Trade Law (UNCITRAL) Model
Law, and the use of an appearance test based
on justifiable doubts as to the impartiality
or independence of the arbitrator, as
provided in Article 12(2) of the UNCITRAL
Model Law, is to be applied objectively
(a ‘reasonable third person test’). Again,
as described in the Explanation to General
Standard 3(e), this standard applies regardless
of the stage of the proceedings.
(c) Laws and rules that rely on the standard of
justifiable doubts often do not define that
standard. This General Standard is intended
to provide some context for making this
determination.
(d) The Non-Waivable Red List describes
circumstances that necessarily raise justifiable
doubts as to the arbitrator’s impartiality or
independence. For example, because no one
is allowed to be his or her own judge, there
cannot be identity between an arbitrator and a
party. The parties, therefore, cannot waive the
conflict of interest arising in such a situation.
(3) Disclosure by the Arbitrator
(a) If facts or circumstances exist that may, in the
eyes of the parties, give rise to doubts as to
the arbitrator’s impartiality or independence,
the arbitrator shall disclose such facts or
circumstances to the parties, the arbitration
institution or other appointing authority
(if any, and if so required by the applicable
institutional rules) and the co-arbitrators, if
any, prior to accepting his or her appointment
6
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or, if thereafter, as soon as he or she learns of
them.
(b) An advance declaration or waiver in relation
to possible conflicts of interest arising from
facts and circumstances that may arise in the
future does not discharge the arbitrator’s
ongoing duty of disclosure under General
Standard 3(a).
(c) It follows from General Standards 1 and 2(a)
that an arbitrator who has made a disclosure
considers himself or herself to be impartial
and independent of the parties, despite the
disclosed facts, and, therefore, capable of
performing his or her duties as arbitrator.
Otherwise, he or she would have declined the
nomination or appointment at the outset, or
resigned.
(d) Any doubt as to whether an arbitrator should
disclose certain facts or circumstances should
be resolved in favour of disclosure.
(e) When considering whether facts or
circumstances exist that should be disclosed,
the arbitrator shall not take into account
whether the arbitration is at the beginning or
at a later stage.
Explanation to General Standard 3:
(a) The arbitrator’s duty to disclose under General
Standard 3(a) rests on the principle that the
parties have an interest in being fully informed
of any facts or circumstances that may be
relevant in their view. Accordingly, General
Standard 3(d) provides that any doubt as to
whether certain facts or circumstances should
be disclosed should be resolved in favour of
disclosure. However, situations that, such as
those set out in the Green List, could never
lead to disqualification under the objective
test set out in General Standard 2, need not
be disclosed. As reflected in General Standard
3(c), a disclosure does not imply that the
disclosed facts are such as to disqualify the
arbitrator under General Standard 2.
7
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The duty of disclosure under General
Standard 3(a) is ongoing in nature.
(b) The IBA Arbitration Committee has
considered the increasing use by prospective
arbitrators of declarations in respect of facts
or circumstances that may arise in the future,
and the possible conflicts of interest that may
result, sometimes referred to as ‘advance
waivers’. Such declarations do not discharge
the arbitrator’s ongoing duty of disclosure
under General Standard 3(a). The Guidelines,
however, do not otherwise take a position as to
the validity and effect of advance declarations
or waivers, because the validity and effect of
any advance declaration or waiver must be
assessed in view of the specific text of the
advance declaration or waiver, the particular
circumstances at hand and the applicable law.
(c) A disclosure does not imply the existence of a
conflict of interest. An arbitrator who has made
a disclosure to the parties considers himself or
herself to be impartial and independent of the
parties, despite the disclosed facts, or else he
or she would have declined the nomination,
or resigned. An arbitrator making a disclosure
thus feels capable of performing his or her
duties. It is the purpose of disclosure to allow
the parties to judge whether they agree with
the evaluation of the arbitrator and, if they
so wish, to explore the situation further. It is
hoped that the promulgation of this General
Standard will eliminate the misconception
that disclosure itself implies doubts sufficient
to disqualify the arbitrator, or even creates a
presumption in favour of disqualification.
Instead, any challenge should only be
successful if an objective test, as set forth in
General Standard 2 above, is met. Under
Comment 5 of the Practical Application of the
General Standards, a failure to disclose certain
facts and circumstances that may, in the eyes
of the parties, give rise to doubts as to the
arbitrator’s impartiality or independence, does
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not necessarily mean that a conflict of interest
exists, or that a disqualification should ensue.
(d) In determining which facts should be disclosed,
an arbitrator should take into account all
circumstances known to him or her. If the
arbitrator finds that he or she should make a
disclosure, but that professional secrecy rules or
other rules of practice or professional conduct
prevent such disclosure, he or she should not
accept the appointment, or should resign.
(e) Disclosure or disqualification (as set out
in General Standards 2 and 3) should
not depend on the particular stage of the
arbitration. In order to determine whether
the arbitrator should disclose, decline the
appointment or refuse to continue to act, the
facts and circumstances alone are relevant, not
the current stage of the proceedings, or the
consequences of the withdrawal. As a practical
matter, arbitration institutions may make a
distinction depending on the stage of the
arbitration. Courts may likewise apply different
standards. Nevertheless, no distinction is
made by these Guidelines depending on
the stage of the arbitral proceedings. While
there are practical concerns, if an arbitrator
must withdraw after the arbitration has
commenced, a distinction based on the stage
of the arbitration would be inconsistent with
the General Standards.
(4) Waiver by the Parties
(a) If, within 30 days after the receipt of any
disclosure by the arbitrator, or after a party
otherwise learns of facts or circumstances
that could constitute a potential conflict of
interest for an arbitrator, a party does not
raise an express objection with regard to that
arbitrator, subject to paragraphs (b) and (c) of
this General Standard, the party is deemed to
have waived any potential conflict of interest
in respect of the arbitrator based on such
facts or circumstances and may not raise any
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objection based on such facts or circumstances
at a later stage.
(b) However, if facts or circumstances exist as
described in the Non-Waivable Red List, any
waiver by a party (including any declaration
or advance waiver, such as that contemplated
in General Standard 3(b)), or any agreement
by the parties to have such a person serve as
arbitrator, shall be regarded as invalid.
(c) A person should not serve as an arbitrator
when a conflict of interest, such as those
exemplified in the Waivable Red List, exists.
Nevertheless, such a person may accept
appointment as arbitrator, or continue to act
as an arbitrator, if the following conditions are
met:
(i) all parties, all arbitrators and the
arbitration institution, or other appointing
authority (if any), have full knowledge of
the conflict of interest; and
(ii) all parties expressly agree that such a
person may serve as arbitrator, despite the
conflict of interest.
(d) An arbitrator may assist the parties in
reaching a settlement of the dispute, through
conciliation, mediation or otherwise, at any
stage of the proceedings. However, before
doing so, the arbitrator should receive
an express agreement by the parties that
acting in such a manner shall not disqualify
the arbitrator from continuing to serve as
arbitrator. Such express agreement shall
be considered to be an effective waiver of
any potential conflict of interest that may
arise from the arbitrator’s participation in
such a process, or from information that the
arbitrator may learn in the process. If the
assistance by the arbitrator does not lead to the
final settlement of the case, the parties remain
bound by their waiver. However, consistent with
General Standard 2(a) and notwithstanding
such agreement, the arbitrator shall resign if,
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as a consequence of his or her involvement in
the settlement process, the arbitrator develops
doubts as to his or her ability to remain
impartial or independent in the future course
of the arbitration.
Explanation to General Standard 4:
(a) Under General Standard 4(a), a party is deemed
to have waived any potential conflict of interest, if
such party has not raised an objection in respect
of such conflict of interest within 30 days. This
time limit should run from the date on which the
party learns of the relevant facts or circumstances,
including through the disclosure process.
(b) General Standard 4(b) serves to exclude from
the scope of General Standard 4(a) the facts and
circumstances described in the Non-Waivable
Red List. Some arbitrators make declarations that
seek waivers from the parties with respect to facts
or circumstances that may arise in the future.
Irrespective of any such waiver sought by the
arbitrator, as provided in General Standard 3(b),
facts and circumstances arising in the course of
the arbitration should be disclosed to the parties
by virtue of the arbitrator’s ongoing duty of
disclosure.
(c) Notwithstanding a serious conflict of interest, such
as those that are described by way of example in
the Waivable Red List, the parties may wish to
engage such a person as an arbitrator. Here, party
autonomy and the desire to have only impartial
and independent arbitrators must be balanced.
Persons with a serious conflict of interest, such as
those that are described by way of example in the
Waivable Red List, may serve as arbitrators only if
the parties make fully informed, explicit waivers.
(d) The concept of the Arbitral Tribunal assisting the
parties in reaching a settlement of their dispute
in the course of the arbitration proceedings is
well-established in some jurisdictions, but not in
others. Informed consent by the parties to such a
process prior to its beginning should be regarded
as an effective waiver of a potential conflict of
interest. Certain jurisdictions may require such
11
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consent to be in writing and signed by the parties.
Subject to any requirements of applicable law,
express consent may be sufficient and may be
given at a hearing and reflected in the minutes or
transcript of the proceeding. In addition, in order
to avoid parties using an arbitrator as mediator as a
means of disqualifying the arbitrator, the General
Standard makes clear that the waiver should
remain effective, if the mediation is unsuccessful.
In giving their express consent, the parties should
realise the consequences of the arbitrator assisting
them in a settlement process, including the risk of
the resignation of the arbitrator.
(5) Scope
(a) These Guidelines apply equally to tribunal
chairs, sole arbitrators and co-arbitrators,
howsoever appointed.
(b) Arbitral or administrative secretaries and
assistants, to an individual arbitrator or the
Arbitral Tribunal, are bound by the same
duty of independence and impartiality as
arbitrators, and it is the responsibility of the
Arbitral Tribunal to ensure that such duty is
respected at all stages of the arbitration.
Explanation to General Standard 5:
(a) Because each member of an Arbitral
Tribunal has an obligation to be impartial
and independent, the General Standards
do not distinguish between sole arbitrators,
tribunal chairs, party-appointed arbitrators or
arbitrators appointed by an institution.
(b) Some arbitration institutions require arbitral
or administrative secretaries and assistants
to sign a declaration of independence
and impartiality. Whether or not such a
requirement exists, arbitral or administrative
secretaries and assistants to the Arbitral
Tribunal are bound by the same duty of
independence and impartiality (including
the duty of disclosure) as arbitrators, and it is
the responsibility of the Arbitral Tribunal to
12
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ensure that such duty is respected at all stages
of the arbitration. Furthermore, this duty
applies to arbitral or administrative secretaries
and assistants to either the Arbitral Tribunal or
individual members of the Arbitral Tribunal.
(6) Relationships
(a) The arbitrator is in principle considered to
bear the identity of his or her law firm, but
when considering the relevance of facts
or circumstances to determine whether a
potential conflict of interest exists, or whether
disclosure should be made, the activities
of an arbitrator’s law firm, if any, and the
relationship of the arbitrator with the law firm,
should be considered in each individual case.
The fact that the activities of the arbitrator’s
firm involve one of the parties shall not
necessarily constitute a source of such conflict,
or a reason for disclosure. Similarly, if one of
the parties is a member of a group with which
the arbitrator’s firm has a relationship, such
fact should be considered in each individual
case, but shall not necessarily constitute by
itself a source of a conflict of interest, or a
reason for disclosure.
(b) If one of the parties is a legal entity, any legal or
physical person having a controlling influence
on the legal entity, or a direct economic
interest in, or a duty to indemnify a party for,
the award to be rendered in the arbitration,
may be considered to bear the identity of
such party.
Explanation to General Standard 6:
(a) The growing size of law firms should be
taken into account as part of today’s reality in
international arbitration. There is a need to
balance the interests of a party to appoint the
arbitrator of its choice, who may be a partner
at a large law firm, and the importance of
maintaining confidence in the impartiality
and
independence
of
international
arbitrators. The arbitrator must, in principle,
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be considered to bear the identity of his or her
law firm, but the activities of the arbitrator’s
firm should not automatically create a conflict
of interest. The relevance of the activities
of the arbitrator’s firm, such as the nature,
timing and scope of the work by the law firm,
and the relationship of the arbitrator with the
law firm, should be considered in each case.
General Standard 6(a) uses the term ‘involve’
rather than ‘acting for’ because the relevant
connections with a party may include activities
other than representation on a legal matter.
Although barristers’ chambers should not be
equated with law firms for the purposes of
conflicts, and no general standard is proffered
for barristers’ chambers, disclosure may be
warranted in view of the relationships among
barristers, parties or counsel. When a party
to an arbitration is a member of a group
of companies, special questions regarding
conflicts of interest arise. Because individual
corporate structure arrangements vary widely,
a catch-all rule is not appropriate. Instead,
the particular circumstances of an affiliation
with another entity within the same group
of companies, and the relationship of that
entity with the arbitrator’s law firm, should be
considered in each individual case.
(b) When a party in international arbitration is a
legal entity, other legal and physical persons
may have a controlling influence on this
legal entity, or a direct economic interest in,
or a duty to indemnify a party for, the award
to be rendered in the arbitration. Each
situation should be assessed individually, and
General Standard 6(b) clarifies that such
legal persons and individuals may be
considered effectively to be that party.
Third-party funders and insurers in relation to
the dispute may have a direct economic interest
in the award, and as such may be considered
to be the equivalent of the party. For these
purposes, the terms ‘third-party funder’ and
‘insurer’ refer to any person or entity that is
contributing funds, or other material support,
14

ARBITRATION INSTITUTE
296 of 381

to the prosecution or defence of the case and
that has a direct economic interest in, or a
duty to indemnify a party for, the award to be
rendered in the arbitration.
(7) Duty of the Parties and the Arbitrator
(a) A party shall inform an arbitrator, the
Arbitral Tribunal, the other parties and the
arbitration institution or other appointing
authority (if any) of any relationship, direct
or indirect, between the arbitrator and the
party (or another company of the same
group of companies, or an individual having
a controlling influence on the party in the
arbitration), or between the arbitrator and
any person or entity with a direct economic
interest in, or a duty to indemnify a party for,
the award to be rendered in the arbitration.
The party shall do so on its own initiative at
the earliest opportunity.
(b) A party shall inform an arbitrator, the Arbitral
Tribunal, the other parties and the arbitration
institution or other appointing authority
(if any) of the identity of its counsel appearing
in the arbitration, as well as of any relationship,
including membership of the same barristers’
chambers, between its counsel and the
arbitrator. The party shall do so on its own
initiative at the earliest opportunity, and upon
any change in its counsel team.
(c) In order to comply with General Standard 7(a),
a party shall perform reasonable enquiries
and provide any relevant information available
to it.
(d) An arbitrator is under a duty to make
reasonable enquiries to identify any conflict of
interest, as well as any facts or circumstances
that may reasonably give rise to doubts as
to his or her impartiality or independence.
Failure to disclose a conflict is not excused by
lack of knowledge, if the arbitrator does not
perform such reasonable enquiries.
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Explanation to General Standard 7:
(a) The parties are required to disclose any
relationship with the arbitrator. Disclosure
of such relationships should reduce the
risk of an unmeritorious challenge of an
arbitrator’s impartiality or independence
based on information learned after the
appointment. The parties’ duty of disclosure
of any relationship, direct or indirect, between
the arbitrator and the party (or another
company of the same group of companies, or
an individual having a controlling influence
on the party in the arbitration) has been
extended to relationships with persons or
entities having a direct economic interest in
the award to be rendered in the arbitration,
such as an entity providing funding for the
arbitration, or having a duty to indemnify a
party for the award.
(b) Counsel appearing in the arbitration, namely
the persons involved in the representation of
the parties in the arbitration, must be identified
by the parties at the earliest opportunity.
A party’s duty to disclose the identity of
counsel appearing in the arbitration extends
to all members of that party’s counsel team
and arises from the outset of the proceedings.
(c) In order to satisfy their duty of disclosure, the
parties are required to investigate any relevant
information that is reasonably available to
them. In addition, any party to an arbitration
is required, at the outset and on an ongoing
basis during the entirety of the proceedings,
to make a reasonable effort to ascertain
and to disclose available information that,
applying the general standard, might affect
the arbitrator’s impartiality or independence.
(d) In order to satisfy their duty of disclosure
under the Guidelines, arbitrators are required
to investigate any relevant information that is
reasonably available to them.
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Part II: Practical
Application of the
General Standards
1. If the Guidelines are to have an important
practical influence, they should address situations
that are likely to occur in today’s arbitration
practice and should provide specific guidance to
arbitrators, parties, institutions and courts as to
which situations do or do not constitute conflicts
of interest, or should or should not be disclosed.
For this purpose, the Guidelines categorise
situations that may occur in the following
Application Lists. These lists cannot cover every
situation. In all cases, the General Standards
should control the outcome.
2. The Red List consists of two parts: ‘a Non-Waivable
Red List’ (see General Standards 2(d) and 4(b));
and ‘a Waivable Red List’ (see General Standard
4(c)). These lists are non-exhaustive and detail
specific situations that, depending on the facts
of a given case, give rise to justifiable doubts as to
the arbitrator’s impartiality and independence.
That is, in these circumstances, an objective
conflict of interest exists from the point of view
of a reasonable third person having knowledge
of the relevant facts and circumstances
(see General Standard 2(b)). The Non-Waivable
Red List includes situations deriving from the
overriding principle that no person can be his or
her own judge. Therefore, acceptance of such a
situation cannot cure the conflict. The Waivable
Red List covers situations that are serious but not
as severe. Because of their seriousness, unlike
circumstances described in the Orange List, these
situations should be considered waivable, but
only if and when the parties, being aware of the
conflict of interest situation, expressly state their
willingness to have such a person act as arbitrator,
as set forth in General Standard 4(c).
17
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3. The Orange List is a non-exhaustive list of specific
situations that, depending on the facts of a given
case, may, in the eyes of the parties, give rise to doubts
as to the arbitrator’s impartiality or independence.
The Orange List thus reflects situations that
would fall under General Standard 3(a), with the
consequence that the arbitrator has a duty to
disclose such situations. In all these situations, the
parties are deemed to have accepted the arbitrator
if, after disclosure, no timely objection is made, as
established in General Standard 4(a).
4. Disclosure does not imply the existence of a
conflict of interest; nor should it by itself result
either in a disqualification of the arbitrator, or
in a presumption regarding disqualification.
The purpose of the disclosure is to inform the
parties of a situation that they may wish to explore
further in order to determine whether objectively –
that is, from the point of view of a reasonable third
person having knowledge of the relevant facts and
circumstances – there are justifiable doubts as
to the arbitrator’s impartiality or independence.
If the conclusion is that there are no justifiable
doubts, the arbitrator can act. Apart from the
situations covered by the Non-Waivable Red
List, he or she can also act if there is no timely
objection by the parties or, in situations covered
by the Waivable Red List, if there is a specific
acceptance by the parties in accordance with
General Standard 4(c). If a party challenges the
arbitrator, he or she can nevertheless act, if the
authority that rules on the challenge decides that
the challenge does not meet the objective test for
disqualification.
5. A later challenge based on the fact that an arbitrator
did not disclose such facts or circumstances should
not result automatically in non-appointment, later
disqualification or a successful challenge to any
award. Nondisclosure cannot by itself make an
arbitrator partial or lacking independence: only
the facts or circumstances that he or she failed to
disclose can do so.
6. Situations not listed in the Orange List or falling
outside the time limits used in some of the
18
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Orange List situations are generally not subject
to disclosure. However, an arbitrator needs to
assess on a case-by-case basis whether a given
situation, even though not mentioned in the
Orange List, is nevertheless such as to give rise
to justifiable doubts as to his or her impartiality
or independence. Because the Orange List is a
non-exhaustive list of examples, there may be
situations not mentioned, which, depending on
the circumstances, may need to be disclosed by
an arbitrator. Such may be the case, for example,
in the event of repeat past appointments by
the same party or the same counsel beyond the
three-year period provided for in the Orange List,
or when an arbitrator concurrently acts as counsel
in an unrelated case in which similar issues of
law are raised. Likewise, an appointment made
by the same party or the same counsel appearing
before an arbitrator, while the case is ongoing,
may also have to be disclosed, depending on
the circumstances. While the Guidelines do not
require disclosure of the fact that an arbitrator
concurrently serves, or has in the past served, on
the same Arbitral Tribunal with another member
of the tribunal, or with one of the counsel in
the current proceedings, an arbitrator should
assess on a case-by-case basis whether the fact of
having frequently served as counsel with, or as
an arbitrator on, Arbitral Tribunals with another
member of the tribunal may create a perceived
imbalance within the tribunal. If the conclusion is
‘yes’, the arbitrator should consider a disclosure.
7. The Green List is a non-exhaustive list of specific
situations where no appearance and no actual
conflict of interest exists from an objective point
of view. Thus, the arbitrator has no duty to disclose
situations falling within the Green List. As stated
in the Explanation to General Standard 3(a),
there should be a limit to disclosure, based on
reasonableness; in some situations, an objective
test should prevail over the purely subjective test
of ‘the eyes’ of the parties.
8. The borderline between the categories that
comprise the Lists can be thin. It can be debated
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whether a certain situation should be on one
List instead of another. Also, the Lists contain,
for various situations, general terms such as
‘significant’ and ‘relevant’. The Lists reflect
international principles and best practices to the
extent possible. Further definition of the norms,
which are to be interpreted reasonably in light of
the facts and circumstances in each case, would be
counterproductive.
1. Non-Waivable Red List
1.1

There is an identity between a party and
the arbitrator, or the arbitrator is a legal
representative or employee of an entity that is a
party in the arbitration.

1.2

The arbitrator is a manager, director or member
of the supervisory board, or has a controlling
influence on one of the parties or an entity that
has a direct economic interest in the award to be
rendered in the arbitration.

1.3

The arbitrator has a significant financial or
personal interest in one of the parties, or the
outcome of the case.

1.4

The arbitrator or his or her firm regularly advises
the party, or an affiliate of the party, and the
arbitrator or his or her firm derives significant
financial income therefrom.

2. Waivable Red List
2.1

Relationship of the arbitrator to the dispute
2.1.1 The arbitrator has given legal advice,
or provided an expert opinion, on the
dispute to a party or an affiliate of one of
the parties.
2.1.2 The arbitrator had a prior involvement in
the dispute.

2.2

Arbitrator’s direct or indirect interest in the
dispute
2.2.1 The arbitrator holds shares, either directly
or indirectly, in one of the parties, or an
affiliate of one of the parties, this party or
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an affiliate being privately held.
2.2.2 A close family member3 of the arbitrator
has a significant financial interest in the
outcome of the dispute.
2.2.3 The arbitrator, or a close family member
of the arbitrator, has a close relationship
with a non-party who may be liable to
recourse on the part of the unsuccessful
party in the dispute.
2.3

Arbitrator’s relationship with the parties or
counsel
2.3.1 The arbitrator currently represents or
advises one of the parties, or an affiliate of
one of the parties.
2.3.2 The arbitrator currently represents or
advises the lawyer or law firm acting as
counsel for one of the parties.
2.3.3 The arbitrator is a lawyer in the same law
firm as the counsel to one of the parties.
2.3.4 The arbitrator is a manager, director or
member of the supervisory board, or has
a controlling influence in an affiliate4 of
one of the parties, if the affiliate is directly
involved in the matters in dispute in the
arbitration.
2.3.5 The arbitrator’s law firm had a previous
but terminated involvement in the case
without the arbitrator being involved
himself or herself.
2.3.6 The arbitrator’s law firm currently has a
significant commercial relationship with one
of the parties, or an affiliate of one of the
parties.
2.3.7 The arbitrator regularly advises one of

3 Throughout the Application Lists, the term ‘close family
member’ refers to a: spouse, sibling, child, parent or life
partner, in addition to any other family member with whom a
close relationship exists.
4 Throughout the Application Lists, the term ‘affiliate’
encompasses all companies in a group of companies,
including the parent company.
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the parties, or an affiliate of one of the
parties, but neither the arbitrator nor his
or her firm derives a significant financial
income therefrom.
2.3.8 The arbitrator has a close family
relationship with one of the parties, or
with a manager, director or member of
the supervisory board, or any person
having a controlling influence in one of
the parties, or an affiliate of one of the
parties, or with a counsel representing a
party.
2.3.9 A close family member of the arbitrator
has a significant financial or personal
interest in one of the parties, or an affiliate
of one of the parties.
3. Orange List
3.1

Previous services for one of the parties or other
involvement in the case
3.1.1 The arbitrator has, within the past three
years, served as counsel for one of the
parties, or an affiliate of one of the
parties, or has previously advised or been
consulted by the party, or an affiliate of
the party, making the appointment in an
unrelated matter, but the arbitrator and
the party, or the affiliate of the party, have
no ongoing relationship.
3.1.2 The arbitrator has, within the past three
years, served as counsel against one of
the parties, or an affiliate of one of the
parties, in an unrelated matter.
3.1.3 The arbitrator has, within the past three
years, been appointed as arbitrator on two
or more occasions by one of the parties, or
an affiliate of one of the parties.5

5 It may be the practice in certain types of arbitration, such
as maritime, sports or commodities arbitration, to draw
arbitrators from a smaller or specialised pool of individuals.
If in such fields it is the custom and practice for parties to
frequently appoint the same arbitrator in different cases,
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3.1.4 The arbitrator’s law firm has, within the
past three years, acted for or against one
of the parties, or an affiliate of one of the
parties, in an unrelated matter without
the involvement of the arbitrator.
3.1.5 The arbitrator currently serves, or has
served within the past three years, as
arbitrator in another arbitration on a
related issue involving one of the parties,
or an affiliate of one of the parties.
3.2

Current services for one of the parties
3.2.1 The arbitrator’s law firm is currently
rendering services to one of the parties,
or to an affiliate of one of the parties,
without creating a significant commercial
relationship for the law firm and without
the involvement of the arbitrator.
3.2.2 A law firm or other legal organisation that
shares significant fees or other revenues
with the arbitrator’s law firm renders
services to one of the parties, or an
affiliate of one of the parties, before the
Arbitral Tribunal.
3.2.3 The arbitrator or his or her firm represents
a party, or an affiliate of one of the parties
to the arbitration, on a regular basis, but
such representation does not concern the
current dispute.

3.3

Relationship between an arbitrator and another
arbitrator or counsel
3.3.1 The arbitrator and another arbitrator are
lawyers in the same law firm.
3.3.2 The arbitrator and another arbitrator,
or the counsel for one of the parties,
are members of the same barristers’
chambers.

no disclosure of this fact is required, where all parties in the
arbitration should be familiar with such custom and practice.
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3.3.3 The arbitrator was, within the past three
years, a partner of, or otherwise affiliated
with, another arbitrator or any of the
counsel in the arbitration.
3.3.4 A lawyer in the arbitrator’s law firm is an
arbitrator in another dispute involving the
same party or parties, or an affiliate of one
of the parties.
3.3.5 A close family member of the arbitrator
is a partner or employee of the law firm
representing one of the parties, but is not
assisting with the dispute.
3.3.6 A close personal friendship exists between
an arbitrator and a counsel of a party.
3.3.7 Enmity exists between an arbitrator and
counsel appearing in the arbitration.
3.3.8 The arbitrator has, within the past three
years, been appointed on more than three
occasions by the same counsel, or the
same law firm.
3.3.9 The arbitrator and another arbitrator,
or counsel for one of the parties in the
arbitration, currently act or have acted
together within the past three years as cocounsel.
3.4

Relationship between arbitrator and party and
others involved in the arbitration
3.4.1 The arbitrator’s law firm is currently
acting adversely to one of the parties, or
an affiliate of one of the parties.
3.4.2 The arbitrator has been associated with a
party, or an affiliate of one of the parties,
in a professional capacity, such as a former
employee or partner.
3.4.3 A close personal friendship exists between
an arbitrator and a manager or director
or a member of the supervisory board
of: a party; an entity that has a direct
economic interest in the award to be
rendered in the arbitration; or any person
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having a controlling influence, such as a
controlling shareholder interest, on one
of the parties or an affiliate of one of the
parties or a witness or expert.
3.4.4 Enmity exists between an arbitrator and a
manager or director or a member of the
supervisory board of: a party; an entity
that has a direct economic interest in the
award; or any person having a controlling
influence in one of the parties or an
affiliate of one of the parties or a witness
or expert.
3.4.5 If the arbitrator is a former judge, he or
she has, within the past three years, heard
a significant case involving one of the
parties, or an affiliate of one of the parties.
3.5

Other circumstances
3.5.1 The arbitrator holds shares, either directly
or indirectly, that by reason of number
or denomination constitute a material
holding in one of the parties, or an
affiliate of one of the parties, this party or
affiliate being publicly listed.
3.5.2 The arbitrator has publicly advocated
a position on the case, whether in a
published paper, or speech, or otherwise.
3.5.3 The arbitrator holds a position with the
appointing authority with respect to the
dispute.
3.5.4 The arbitrator is a manager, director or
member of the supervisory board, or has
a controlling influence on an affiliate
of one of the parties, where the affiliate
is not directly involved in the matters in
dispute in the arbitration.

4. Green List
4.1

Previously expressed legal opinions
4.1.1 The arbitrator has previously expressed
a legal opinion (such as in a law review
article or public lecture) concerning an
25
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issue that also arises in the arbitration (but
this opinion is not focused on the case).
4.2

Current services for one of the parties
4.2.1 A firm, in association or in alliance
with the arbitrator’s law firm, but that
does not share significant fees or other
revenues with the arbitrator’s law firm,
renders services to one of the parties, or
an affiliate of one of the parties, in an
unrelated matter.

4.3

Contacts with another arbitrator, or with counsel
for one of the parties
4.3.1 The arbitrator has a relationship with
another arbitrator, or with the counsel for
one of the parties, through membership
in the same professional association,
or social or charitable organisation, or
through a social media network.
4.3.2 The arbitrator and counsel for one of the
parties have previously served together as
arbitrators.
4.3.3 The arbitrator teaches in the same
faculty or school as another arbitrator or
counsel to one of the parties, or serves
as an officer of a professional association
or social or charitable organisation with
another arbitrator or counsel for one of
the parties.
4.3.4 The arbitrator was a speaker, moderator
or organiser in one or more conferences,
or participated in seminars or working
parties of a professional, social or
charitable organisation, with another
arbitrator or counsel to the parties.

4.4

Contacts between the arbitrator and one of the
parties
4.4.1 The arbitrator has had an initial contact
with a party, or an affiliate of a party (or
their counsel) prior to appointment, if
this contact is limited to the arbitrator’s
availability and qualifications to serve,
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or to the names of possible candidates
for a chairperson, and did not address
the merits or procedural aspects of
the dispute, other than to provide the
arbitrator with a basic understanding of
the case.
4.4.2 The arbitrator holds an insignificant
amount of shares in one of the parties, or
an affiliate of one of the parties, which is
publicly listed.
4.4.3 The arbitrator and a manager, director or
member of the supervisory board, or any
person having a controlling influence on
one of the parties, or an affiliate of one
of the parties, have worked together as
joint experts, or in another professional
capacity, including as arbitrators in the
same case.
4.4.4 The arbitrator has a relationship with one
of the parties or its affiliates through a
social media network.
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About the
IBA Arbitration
Committee
Established as a Committee of the International Bar
Association’s Legal Practice Division, which focuses
on the laws, practise and procedures relating to the
arbitration of transnational disputes, the Arbitration
Committee currently has over 2,600 members from
115 countries, and membership is increasing steadily.
Through its publications and conferences, the
Committee seeks to share information about
international arbitration, promote its use and improve
its effectiveness.
The Committee has published several sets of rules
and guidelines, which have become widely accepted
by the arbitration community as an expression of
arbitration best practises, such as the IBA Rules on
the Taking of Evidence in International Arbitration,
as revised in 2010, the IBA Guidelines on Conflicts
of Interest in International Arbitration, which are
currently under revision, and the IBA Guidelines on
Drafting Arbitration Agreements. The Committee
also publishes a newsletter twice a year and organises
conferences, seminars and training sessions around
the globe.
The Committee maintains standing subcommittees
and, as appropriate, establishes task forces to address
specific issues.
At the time of the issuance of these Guidelines the
Committee has – in addition to its Task Force on
Counsel Conduct – three subcommittees, namely,
the Investment Treaty Arbitration Subcommittee, the
Conflicts of Interest Subcommittee and the Young
Arbitration Practitioners Subcommittee.
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The Guidelines
Preamble
The IBA Arbitration Committee established the
Task Force on Counsel Conduct in International
Arbitration (the ‘Task Force’) in 2008.
The mandate of the Task Force was to focus on
issues of counsel conduct and party representation
in international arbitration that are subject to, or
informed by, diverse and potentially conflicting
rules and norms. As an initial inquiry, the Task Force
undertook to determine whether such differing
norms and practises may undermine the fundamental
fairness and integrity of international arbitral
proceedings and whether international guidelines
on party representation in international arbitration
may assist parties, counsel and arbitrators. In 2010,
the Task Force commissioned a survey (the ‘Survey’)
in order to examine these issues. Respondents to the
Survey expressed support for the development of
international guidelines for party representation.
The Task Force proposed draft guidelines to the IBA
Arbitration Committee’s officers in October 2012.
The Committee then reviewed the draft guidelines
and consulted with experienced arbitration
practitioners, arbitrators and arbitral institutions. The
draft guidelines were then submitted to all members
of the IBA Arbitration Committee for consideration.
Unlike in domestic judicial settings, in which counsel
are familiar with, and subject, to a single set of
professional conduct rules, party representatives in
international arbitration may be subject to diverse and
potentially conflicting bodies of domestic rules and
norms. The range of rules and norms applicable to the
representation of parties in international arbitration
may include those of the party representative’s home
jurisdiction, the arbitral seat, and the place where
hearings physically take place. The Survey revealed
a high degree of uncertainty among respondents
regarding what rules govern party representation in
1
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international arbitration. The potential for confusion
may be aggravated when individual counsel working
collectively, either within a firm or through a cocounsel relationship, are themselves admitted to
practise in multiple jurisdictions that have conflicting
rules and norms.
In addition to the potential for uncertainty, rules and
norms developed for domestic judicial litigation may
be ill-adapted to international arbitral proceedings.
Indeed, specialised practises and procedures have
been developed in international arbitration to
accommodate the legal and cultural differences
among participants and the complex, multinational
nature of the disputes. Domestic professional conduct
rules and norms, by contrast, are developed to apply
in specific legal cultures consistent with established
national procedures.
The IBA Guidelines on Party Representation in
International Arbitration (the ‘Guidelines’) are
inspired by the principle that party representatives
should act with integrity and honesty and should not
engage in activities designed to produce unnecessary
delay or expense, including tactics aimed at
obstructing the arbitration proceedings.
As with the International Principles on Conduct for
the Legal Profession, adopted by the IBA on 28 May
2011, the Guidelines are not intended to displace
otherwise applicable mandatory laws, professional
or disciplinary rules, or agreed arbitration rules that
may be relevant or applicable to matters of party
representation. They are also not intended to vest
arbitral tribunals with powers otherwise reserved to
bars or other professional bodies.
The use of the term guidelines rather than rules is
intended to highlight their contractual nature. The
parties may thus adopt the Guidelines or a portion
thereof by agreement. Arbitral tribunals may also
apply the Guidelines in their discretion, subject to any
applicable mandatory rules, if they determine that
they have the authority to do so.
The Guidelines are not intended to limit the flexibility
that is inherent in, and a considerable advantage
of, international arbitration, and parties and
2
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arbitral tribunals may adapt them to the particular
circumstances of each arbitration.
Definitions
In the IBA Guidelines on Party Representation in
International Arbitration:
‘Arbitral Tribunal’ or ‘Tribunal’ means a sole Arbitrator
or a panel of Arbitrators in the arbitration;
‘Arbitrator’ means an arbitrator in the arbitration;
‘Document’ means a writing, communication, picture,
drawing, program or data of any kind, whether
recorded or maintained on paper or by electronic,
audio, visual or any other means;
‘Domestic Bar’ or ‘Bar’ means the national or local
authority or authorities responsible for the regulation
of the professional conduct of lawyers;
‘Evidence’ means documentary evidence and written
and oral testimony.
‘Ex Parte Communications’ means oral or written
communications between a Party Representative
and an Arbitrator or prospective Arbitrator without
the presence or knowledge of the opposing Party or
Parties;
‘Expert’ means a person or organisation appearing
before an Arbitral Tribunal to provide expert analysis
and opinion on specific issues determined by a Party
or by the Arbitral Tribunal;
‘Expert Report’ means a written statement by an Expert;
‘Guidelines’ mean these IBA Guidelines on Party
Representation in International Arbitration, as they
may be revised or amended from time to time;
‘Knowingly’ means with actual knowledge of the fact
in question;
‘Misconduct’ means a breach of the present Guidelines
or any other conduct that the Arbitral Tribunal
determines to be contrary to the duties of a Party
Representative;
‘Party’ means a party to the arbitration;

3
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‘Party-Nominated Arbitrator’ means an Arbitrator who is
nominated or appointed by one or more Parties;
‘Party Representative’ or ‘Representative’ means any
person, including a Party’s employee, who appears
in an arbitration on behalf of a Party and makes
submissions, arguments or representations to the
Arbitral Tribunal on behalf of such Party, other than
in the capacity as a Witness or Expert, and whether or
not legally qualified or admitted to a Domestic Bar;
‘Presiding Arbitrator’ means an arbitrator who is either
a sole Arbitrator or the chairperson of the Arbitral
Tribunal;
‘Request to Produce’ means a written request by a Party
that another Party produce Documents;
‘Witness’ means a person appearing before an Arbitral
Tribunal to provide testimony of fact;
‘Witness Statement’ means a written statement by a
Witness recording testimony.
Application of Guidelines
1. The Guidelines shall apply where and to the extent that
the Parties have so agreed, or the Arbitral Tribunal, after
consultation with the Parties, wishes to rely upon them
after having determined that it has the authority to rule
on matters of Party representation to ensure the integrity
and fairness of the arbitral proceedings.
2. In the event of any dispute regarding the meaning of
the Guidelines, the Arbitral Tribunal should interpret
them in accordance with their overall purpose and in the
manner most appropriate for the particular arbitration.
3. The Guidelines are not intended to displace otherwise
applicable mandatory laws, professional or disciplinary
rules, or agreed arbitration rules, in matters of Party
representation. The Guidelines are also not intended to
derogate from the arbitration agreement or to undermine
either a Party representative’s primary duty of loyalty
to the party whom he or she represents or a Party
representative’s paramount obligation to present such
Party’s case to the Arbitral Tribunal.

4
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Comments to Guidelines 1–3
As explained in the Preamble, the Parties and Arbitral
Tribunals may benefit from guidance in matters of
Party Representation, in particular in order to address
instances where differing norms and expectations
may threaten the integrity and fairness of the arbitral
proceedings.
By virtue of these Guidelines, Arbitral Tribunals
need not, in dealing with such issues, and subject to
applicable mandatory laws, be limited by a choiceof-law rule or private international law analysis to
choosing among national or domestic professional
conduct rules. Instead, these Guidelines offer an
approach designed to account for the multi-faceted
nature of international arbitral proceedings.
These Guidelines shall apply where and to the extent
that the Parties have so agreed. Parties may adopt these
Guidelines, in whole or in part, in their arbitration
agreement or at any time subsequently.
An Arbitral Tribunal may also apply, or draw inspiration
from, the Guidelines, after having determined
that it has the authority to rule on matters of Party
representation in order to ensure the integrity and
fairness of the arbitral proceedings. Before making
such determination, the Arbitral Tribunal should give
the Parties an opportunity to express their views.
These Guidelines do not state whether Arbitral
Tribunals have the authority to rule on matters of
Party representation and to apply the Guidelines in
the absence of an agreement by the Parties to that
effect. The Guidelines neither recognise nor exclude
the existence of such authority. It remains for the
Tribunal to make a determination as to whether it has
the authority to rule on matters of Party representation
and to apply the Guidelines.
A Party Representative, acting within the authority
granted to it, acts on behalf of the Party whom he or
she represents. It follows therefore that an obligation
or duty bearing on a Party Representative is an
obligation or duty of the represented Party, who may
ultimately bear the consequences of the misconduct
of its Representative.
5
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Party Representation
4. Party Representatives should identify themselves to the
other Party or Parties and the Arbitral Tribunal at the
earliest opportunity. A Party should promptly inform the
Arbitral Tribunal and the other Party or Parties of any
change in such representation.
5. Once the Arbitral Tribunal has been constituted, a
person should not accept representation of a Party in the
arbitration when a relationship exists between the person
and an Arbitrator that would create a conflict of interest,
unless none of the Parties objects after proper disclosure.
6. The Arbitral Tribunal may, in case of breach of Guideline
5, take measures appropriate to safeguard the integrity of
the proceedings, including the exclusion of the new Party
Representative from participating in all or part of the
arbitral proceedings.
Comments to Guidelines 4–6
Changes in Party representation in the course of
the arbitration may, because of conflicts of interest
between a newly-appointed Party Representative and
one or more of the Arbitrators, threaten the integrity
of the proceedings. In such case, the Arbitral Tribunal
may, if compelling circumstances so justify, and where
it has found that it has the requisite authority, consider
excluding the new Representative from participating
in all or part of the arbitral proceedings. In assessing
whether any such conflict of interest exists, the
Arbitral Tribunal may rely on the IBA Guidelines on
Conflicts of Interest in International Arbitration.
Before resorting to such measure, it is important that
the Arbitral Tribunal give the Parties an opportunity
to express their views about the existence of a conflict,
the extent of the Tribunal’s authority to act in relation
to such conflict, and the consequences of the measure
that the Tribunal is contemplating.
Communications with Arbitrators
7. Unless agreed otherwise by the Parties, and subject to
the exceptions below, a Party Representative should
not engage in any Ex Parte Communications with an
Arbitrator concerning the arbitration.
6
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8. It is not improper for a Party Representative to have Ex
Parte Communications in the following circumstances:
(a) A Party Representative may communicate with a
prospective Party-Nominated Arbitrator to determine
his or her expertise, experience, ability, availability,
willingness and the existence of potential conflicts of
interest.
(b) A Party Representative may communicate with a
prospective or appointed Party-Nominated Arbitrator
for the purpose of the selection of the Presiding
Arbitrator.
(c) A Party Representative may, if the Parties are in
agreement that such a communication is permissible,
communicate with a prospective Presiding Arbitrator
to determine his or her expertise, experience, ability,
availability, willingness and the existence of
potential conflicts of interest.
(d) While communications with a prospective PartyNominated Arbitrator or Presiding Arbitrator may
include a general description of the dispute, a Party
Representative should not seek the views of the
prospective Party-Nominated Arbitrator or Presiding
Arbitrator on the substance of the dispute.
Comments to Guidelines 7–8
Guidelines 7–8 deal with communications between a
Party Representative and an Arbitrator or potential
Arbitrator concerning the arbitration.
The Guidelines seek to reflect best international
practices and, as such, may depart from potentially
diverging domestic arbitration practices that are more
restrictive or, to the contrary, permit broader Ex Parte
Communications.
Ex Parte Communications, as defined in these
Guidelines, may occur only in defined circumstances,
and a Party Representative should otherwise refrain
from any such communication. The Guidelines do
not seek to define when the relevant period begins
or ends. Any communication that takes place in the
context of, or in relation to, the constitution of the
Arbitral Tribunal is covered.

7
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Ex Parte Communications with a prospective
Arbitrator (Party-Nominated or Presiding Arbitrator)
should be limited to providing a general description
of the dispute and obtaining information regarding
the suitability of the potential Arbitrator, as described
in further detail below. A Party Representative should
not take the opportunity to seek the prospective
Arbitrator’s views on the substance of the dispute.
The following discussion topics are appropriate in
pre-appointment communications in order to assess
the prospective Arbitrator’s expertise, experience,
ability, availability, willingness and the existence of
potential conflicts of interest: (a) the prospective
Arbitrator’s publications, including books, articles
and conference papers or engagements; (b) any
activities of the prospective Arbitrator and his or
her law firm or organisation within which he or she
operates, that may raise justifiable doubts as to the
prospective Arbitrator’s independence or impartiality;
(c) a description of the general nature of the dispute;
(d) the terms of the arbitration agreement, and in
particular any agreement as to the seat, language,
applicable law and rules of the arbitration; (e)
the identities of the Parties, Party Representatives,
Witnesses, Experts and interested parties; and (f)
the anticipated timetable and general conduct of the
proceedings.
Applications to the Arbitral Tribunal without the
presence or knowledge of the opposing Party or
Parties may be permitted in certain circumstances, if
the parties so agreed, or as permitted by applicable
law. Such may be the case, in particular, for interim
measures.
Finally, a Party Representative may communicate with
the Arbitral Tribunal if the other Party or Parties fail
to participate in a hearing or proceedings and are not
represented.
Submissions to the Arbitral Tribunal
9. A Party Representative should not make any knowingly
false submission of fact to the Arbitral Tribunal.
10. In the event that a Party Representative learns that
he or she previously made a false submission of fact to
8
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the Arbitral Tribunal, the Party Representative should,
subject to countervailing considerations of confidentiality
and privilege, promptly correct such submission.
11. A Party Representative should not submit Witness or
Expert evidence that he or she knows to be false. If a
Witness or Expert intends to present or presents evidence
that a Party Representative knows or later discovers to be
false, such Party Representative should promptly advise
the Party whom he or she represents of the necessity of
taking remedial measures and of the consequences of
failing to do so. Depending upon the circumstances, and
subject to countervailing considerations of confidentiality
and privilege, the Party Representative should promptly
take remedial measures, which may include one or more
of the following:
(a) advise the Witness or Expert to testify truthfully;
(b) take reasonable steps to deter the Witness or Expert
from submitting false evidence;
(c) urge the Witness or Expert to correct or withdraw the
false evidence;
(d) correct or withdraw the false evidence;
(e) withdraw as Party Representative if the circumstances
so warrant.
Comments to Guidelines 9–11
Guidelines 9–11 concern the responsibility of a
Party Representative when making submissions and
tendering evidence to the Arbitral Tribunal. This
principle is sometimes referred to as the duty of
candour or honesty owed to the Tribunal.
The Guidelines identify two aspects of the
responsibility of a Party Representative: the first relates
to submissions of fact made by a Party Representative
(Guidelines 9 and 10), and the second concerns the
evidence given by a Witness or Expert (Guideline 11).
With respect to submissions to the Arbitral Tribunal,
these Guidelines contain two limitations to the
principles set out for Party Representatives. First,
Guidelines 9 and 10 are restricted to false submissions
of fact. Secondly, the Party Representative must have
actual knowledge of the false nature of the submission,
9

ARBITRATION INSTITUTE
327 of 381

which may be inferred from the circumstances.
Under Guideline 10, a Party Representative should
promptly correct any false submissions of fact
previously made to the Tribunal, unless prevented
from doing so by countervailing considerations of
confidentiality and privilege. Such principle also
applies, in case of a change in representation, to a
newly-appointed Party Representative who becomes
aware that his or her predecessor made a false
submission.
With respect to legal submissions to the Tribunal, a
Party Representative may argue any construction of a
law, a contract, a treaty or any authority that he or she
believes is reasonable.
Guideline 11 addresses the presentation of evidence
to the Tribunal that a Party Representative knows
to be false. A Party Representative should not offer
knowingly false evidence or testimony. A Party
Representative therefore should not assist a Witness
or Expert or seek to influence a Witness or Expert to
give false evidence to the Tribunal in oral testimony or
written Witness Statements or Expert Reports.
The considerations outlined for Guidelines 9 and 10
apply equally to Guideline 11. Guideline 11 is more
specific in terms of the remedial measures that a Party
Representative may take in the event that the Witness
or Expert intends to present or presents evidence
that the Party Representative knows or later discovers
to be false. The list of remedial measures provided
in Guideline 11 is not exhaustive. Such remedial
measures may extend to the Party Representative’s
withdrawal from the case, if the circumstances so
warrant. Guideline 11 acknowledges, by using the
term ‘may’, that certain remedial measures, such as
correcting or withdrawing false Witness or Expert
evidence may not be compatible with the ethical rules
bearing on counsel in some jurisdictions.
Information Exchange and Disclosure
12. When the arbitral proceedings involve or are likely to
involve Document production, a Party Representative
should inform the client of the need to preserve, so far
as reasonably possible, Documents, including electronic
10
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Documents that would otherwise be deleted in accordance
with a Document retention policy or in the ordinary
course of business, which are potentially relevant to the
arbitration.
13. A Party Representative should not make any Request to
Produce, or any objection to a Request to Produce, for an
improper purpose, such as to harass or cause unnecessary
delay.
14. A Party Representative should explain to the Party
whom he or she represents the necessity of producing,
and potential consequences of failing to produce, any
Document that the Party or Parties have undertaken, or
been ordered, to produce.
15. A Party Representative should advise the Party whom he
or she represents to take, and assist such Party in taking,
reasonable steps to ensure that: (i) a reasonable search
is made for Documents that a Party has undertaken,
or been ordered, to produce; and (ii) all non-privileged,
responsive Documents are produced.
16. A Party Representative should not suppress or conceal,
or advise a Party to suppress or conceal, Documents
that have been requested by another Party or that the
Party whom he or she represents has undertaken, or been
ordered, to produce.
17. If, during the course of an arbitration, a Party
Representative becomes aware of the existence of a
Document that should have been produced, but was
not produced, such Party Representative should advise
the Party whom he or she represents of the necessity of
producing the Document and the consequences of failing
to do so.
Comments to Guidelines 12–17
The IBA addressed the scope of Document
production in the IBA Rules on the Taking of
Evidence in International Arbitration (see Articles
3 and 9). Guidelines 12–17 concern the conduct of
Party Representatives in connection with Document
production.
Party Representatives are often unsure whether and
to what extent their respective domestic standards
of professional conduct apply to the process of
11

ARBITRATION INSTITUTE
329 of 381

preserving, collecting and producing documents
in international arbitration. It is common for Party
Representatives in the same arbitration proceeding
to apply different standards. For example, one Party
Representative may consider him- or her-self obligated
to ensure that the Party whom he or she represents
undertakes a reasonable search for, and produces, all
responsive, non-privileged Documents, while another
Party Representative may view Document production
as the sole responsibility of the Party whom he or she
represents. In these circumstances, the disparity in
access to information or evidence may undermine the
integrity and fairness of the arbitral proceedings.
The Guidelines are intended to address these
difficulties by suggesting standards of conduct in
international arbitration. They may not be necessary
in cases where Party Representatives share similar
expectations with respect to their role in relation to
Document production or in cases where Document
production is not done or is minimal.
The Guidelines are intended to foster the taking of
objectively reasonable steps to preserve, search for
and produce Documents that a Party has an obligation
to disclose.
Under Guidelines 12–17, a Party Representative
should, under the given circumstances, advise the
Party whom he or she represents to: (i) identify those
persons within the Party’s control who might possess
Documents potentially relevant to the arbitration,
including electronic Documents; (ii) notify such
persons of the need to preserve and not destroy any
such Documents; and (iii) suspend or otherwise make
arrangements to override any Document retention or
other policies/practises whereby potentially relevant
Documents might be destroyed in the ordinary course
of business.
Under Guidelines 12–17, a Party Representative
should, under the given circumstances, advise the
Party whom he or she represents to, and assist
such Party to: (i) put in place a reasonable and
proportionate system for collecting and reviewing
Documents within the possession of persons within
the Party’s control in order to identify Documents
12
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that are relevant to the arbitration or that have been
requested by another Party; and (ii) ensure that the
Party Representative is provided with copies of, or
access to, all such Documents.
While Article 3 of the IBA Rules on the Taking of
Evidence in International Arbitration requires the
production of Documents relevant to the case and
material to its outcome, Guideline 12 refers only to
potentially relevant Documents because its purpose
is different: when a Party Representative advises the
Party whom he or she represents to preserve evidence,
such Party Representative is typically not at that
stage in a position to assess materiality, and the test
for preserving and collecting Documents therefore
should be potential relevance to the case at hand.
Finally, a Party Representative should not make
a Request to Produce, or object to a Request to
Produce, when such request or objection is only
aimed at harassing, obtaining documents for purposes
extraneous to the arbitration, or causing unnecessary
delay (Guideline 13).
Witnesses and Experts
18. Before seeking any information from a potential Witness
or Expert, a Party Representative should identify himself
or herself, as well as the Party he or she represents, and
the reason for which the information is sought.
19. A Party Representative should make any potential
Witness aware that he or she has the right to inform
or instruct his or her own counsel about the contact
and to discontinue the communication with the Party
Representative.
20. A Party Representative may assist Witnesses in the
preparation of Witness Statements and Experts in the
preparation of Expert Reports.
21. A Party Representative should seek to ensure that a
Witness Statement reflects the Witness’s own account of
relevant facts, events and circumstances.
22. A Party Representative should seek to ensure that an
Expert Report reflects the Expert’s own analysis and
opinion.
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23. A Party Representative should not invite or encourage a
Witness to give false evidence.
24. A Party Representative may, consistent with the principle
that the evidence given should reflect the Witness’s own
account of relevant facts, events or circumstances, or the
Expert’s own analysis or opinion, meet or interact with
Witnesses and Experts in order to discuss and prepare
their prospective testimony.
25. A Party Representative may pay, offer to pay, or acquiesce
in the payment of:
(a) expenses reasonably incurred by a Witness or Expert
in preparing to testify or testifying at a hearing;
(b) reasonable compensation for the loss of time incurred
by a Witness in testifying and preparing to testify;
and
(c) reasonable fees for the professional services of a
Party-appointed Expert.
Comments to Guidelines 18–25
Guidelines 18–25 are concerned with interactions
between Party Representatives and Witnesses and
Experts. The interaction between Party Representatives
and Witnesses is also addressed in Guidelines 9–11
concerning Submissions to the Arbitral Tribunal.
Many international arbitration practitioners desire
more transparent and predictable standards of
conduct with respect to relations with Witnesses and
Experts in order to promote the principle of equal
treatment among Parties. Disparate practises among
jurisdictions may create inequality and threaten the
integrity of the arbitral proceedings.
The Guidelines are intended to reflect best
international arbitration practise with respect to the
preparation of Witness and Expert testimony.
When a Party Representative contacts a potential
Witness, he or she should disclose his or her identity
and the reason for the contact before seeking any
information from the potential Witness (Guideline
18). A Party Representative should also make the
potential Witness aware of his or her right to inform
or instruct counsel about this contact and involve such
14
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counsel in any further communication (Guideline
19).
Domestic professional conduct norms in some
jurisdictions require higher standards with respect
to contacts with potential Witnesses who are known
to be represented by counsel. For example, some
common law jurisdictions maintain a prohibition
against contact by counsel with any potential Witness
whom counsel knows to be represented in respect of
the particular arbitration.
If a Party Representative determines that he or she
is subject to a higher standard than the standard
prescribed in these Guidelines, he or she may address
the situation with the other Party and/or the Arbitral
Tribunal.
As provided by Guideline 20, a Party Representative
may assist in the preparation of Witness Statements
and Expert Reports, but should seek to ensure that a
Witness Statement reflects the Witness’s own account
of relevant facts, events and circumstances (Guideline
21), and that any Expert Report reflects the Expert’s
own views, analysis and conclusions (Guideline 22).
A Party Representative should not invite or encourage
a Witness to give false evidence (Guideline 23).
As part of the preparation of testimony for the
arbitration, a Party Representative may meet with
Witnesses and Experts (or potential Witnesses and
Experts) to discuss their prospective testimony. A Party
Representative may also help a Witness in preparing
his or her own Witness Statement or Expert Report.
Further, a Party Representative may assist a Witness
in preparing for their testimony in direct and crossexamination, including through practise questions
and answers (Guideline 24). This preparation may
include a review of the procedures through which
testimony will be elicited and preparation of both
direct testimony and cross-examination. Such
contacts should however not alter the genuineness of
the Witness or Expert evidence, which should always
reflect the Witness’s own account of relevant facts,
events or circumstances, or the Expert’s own analysis
or opinion.
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Finally, Party Representatives may pay, offer to pay or
acquiesce in the payment of reasonable compensation
to a Witness for his or her time and a reasonable fee
for the professional services of an Expert (Guideline
25).
Remedies for Misconduct
26. If the Arbitral Tribunal, after giving the Parties notice
and a reasonable opportunity to be heard, finds that a
Party Representative has committed Misconduct, the
Arbitral Tribunal, as appropriate, may:
(a) admonish the Party Representative;
(b) draw appropriate inferences in assessing the evidence
relied upon, or the legal arguments advanced by, the
Party Representative;
(c) consider the Party Representative’s Misconduct in
apportioning the costs of the arbitration, indicating,
if appropriate, how and in what amount the Party
Representative’s Misconduct leads the Tribunal to a
different apportionment of costs;
(d) take any other appropriate measure in order to
preserve the fairness and integrity of the proceedings.
27. In addressing issues of Misconduct, the Arbitral
Tribunal should take into account:
(a) the need to preserve the integrity and fairness of the
arbitral proceedings and the enforceability of the
award;
(b) the potential impact of a ruling regarding
Misconduct on the rights of the Parties;
(c) the nature and gravity of the Misconduct, including
the extent to which the misconduct affects the conduct
of the proceedings;
(d) the good faith of the Party Representative;
(e) relevant considerations
confidentiality; and

of

privilege

and

(f) the extent to which the Party represented by the
Party Representative knew of, condoned, directed, or
participated in, the Misconduct.
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Comments to Guidelines 26-27
Guidelines 26–27 articulate potential remedies to
address Misconduct by a Party Representative.
Their purpose is to preserve or restore the fairness
and integrity of the arbitration.
The Arbitral Tribunal should seek to apply the most
proportionate remedy or combination of remedies in
light of the nature and gravity of the Misconduct, the
good faith of the Party Representative and the Party
whom he or she represents, the impact of the remedy
on the Parties’ rights, and the need to preserve the
integrity, effectiveness and fairness of the arbitration
and the enforceability of the award.
Guideline 27 sets forth a list of factors that is neither
exhaustive nor binding, but instead reflects an
overarching balancing exercise to be conducted
in addressing matters of Misconduct by a Party
Representative in order to ensure that the arbitration
proceed in a fair and appropriate manner.
Before imposing any remedy in respect of alleged
Misconduct, it is important that the Arbitral Tribunal
gives the Parties and the impugned Representative the
right to be heard in relation to the allegations made.
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The Code of Ethics for Arbitrators in Commercial Disputes
Approved by the American Bar Association House of Delegates on February 9, 2004
Approved by the Executive Committee of the Board of Directors of the AAA
The Code of Ethics for Arbitrators in Commercial Disputes was originally prepared in
1977 by a joint committee consisting of a special committee of the American Arbitration
Association and a special committee of the American Bar Association. The Code was
revised in 2003 by an ABA Task Force and special committee of the AAA. Both the
original 1977 Code and the 2003Revision have been approved and recommended by both
organizations.
Preamble
The use of arbitration to resolve a wide variety of disputes has grown extensively and
forms a significant part of the system of justice on which our society relies for a fair
determination of legal rights. Persons who act as arbitrators therefore undertake serious
responsibilities to the public, as well as to the parties. Those responsibilities include
important ethical obligations.
Few cases of unethical behavior by commercial arbitrators have arisen. Nevertheless, this
Code sets forth generally accepted standards of ethical conduct for the guidance of
arbitrators and parties in commercial disputes, in the hope of contributing to the
maintenance of high standards and continued confidence in the process of arbitration.
This Code provides ethical guidelines for many types of arbitration but does not apply to
labor arbitration, which is generally conducted under the Code of Professional
Responsibility for Arbitrators of Labor-Management Disputes.
There are many different types of commercial arbitration. Some proceedings are
conducted under arbitration rules established by various organizations and trade
associations, while others are conducted without such rules. Although most proceedings
are arbitrated pursuant to voluntary agreement of the parties, certain types of disputes are
submitted to arbitration by reason of particular laws. This Code is intended to apply to all
such proceedings in which disputes or claims are submitted for decision to one or more
arbitrators appointed in a manner provided by an agreement of the parties, by applicable
arbitration rules, or by law. In all such cases, the persons who have the power to decide
should observe fundamental standards of ethical conduct. In this Code, all such persons
are called “arbitrators,” although in some types of proceeding they might be called
“umpires,” “referees,” “neutrals,” or have some other title.
Arbitrators, like judges, have the power to decide cases. However, unlike full-time
judges, arbitrators are usually engaged in other occupations before, during, and after the
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time that they serve as arbitrators. Often, arbitrators are purposely chosen from the same
trade or industry as the parties in order to bring special knowledge to the task of deciding.
This Code recognizes these fundamental differences between arbitrators and judges.
In those instances where this Code has been approved and recommended by
organizations that provide, coordinate, or administer services of arbitrators, it provides
ethical standards for the members of their respective panels of arbitrators. However, this
Code does not form a part of the arbitration rules of any such organization unless its rules
so provide.
Note on Neutrality
In some types of commercial arbitration, the parties or the administering institution
provide for three or more arbitrators. In some such proceedings, it is the practice for each
party, acting alone, to appoint one arbitrator (a “party-appointed arbitrator”) and for one
additional arbitrator to be designated by the party-appointed arbitrators, or by the parties,
or by an independent institution or individual. The sponsors of this Code believe that it is
preferable for all arbitrators – including any party-appointed arbitrators – to be neutral,
that is, independent and impartial, and to comply with the same ethical standards. This
expectation generally is essential in arbitrations where the parties, the nature of the
dispute, or the enforcement of any resulting award may have international aspects.
However, parties in certain domestic arbitrations in the United States may prefer that
party-appointed arbitrators be non-neutral and governed by special ethical considerations.
These special ethical considerations appear in Canon X of this Code.
This Code establishes a presumption of neutrality for all arbitrators, including partyappointed arbitrators, which applies unless the parties' agreement, the arbitration rules
agreed to by the parties or applicable laws provide otherwise. This Code requires all
party-appointed arbitrators, whether neutral or not, to make pre-appointment disclosures
of any facts which might affect their neutrality, independence, or impartiality. This Code
also requires all party-appointed arbitrators to ascertain and disclose as soon as
practicable whether the parties intended for them to serve as neutral or not. If any doubt
or uncertainty exists, the party-appointed arbitrators should serve as neutrals unless and
until such doubt or uncertainty is resolved in accordance with Canon IX. This Code
expects all arbitrators, including those serving under Canon X, to preserve the integrity
and fairness of the process.
Note on Construction
Various aspects of the conduct of arbitrators, including some matters covered by this
Code, may also be governed by agreements of the parties, arbitration rules to which the
parties have agreed, applicable law, or other applicable ethics rules, all of which should
be consulted by the arbitrators. This Code does not take the place of or supersede such
laws, agreements, or arbitration rules to which the parties have agreed and should be read
in conjunction with other rules of ethics. It does not establish new or additional grounds
for judicial review of arbitration awards.
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All provisions of this Code should therefore be read as subject to contrary provisions of
applicable law and arbitration rules. They should also be read as subject to contrary
agreements of the parties. Nevertheless, this Code imposes no obligation on any arbitrator
to act in a manner inconsistent with the arbitrator’s fundamental duty to preserve the
integrity and fairness of the arbitral process.
Canons I through VIII of this Code apply to all arbitrators. Canon IX applies to all partyappointed arbitrators, except that certain party-appointed arbitrators are exempted by
Canon X from compliance with certain provisions of Canons I-IX related to impartiality
and independence, as specified in Canon X.
CANON I.

AN ARBITRATOR SHOULD UPHOLD THE INTEGRITY
AND FAIRNESS OF THE ARBITRATION PROCESS.

A.

An arbitrator has a responsibility not only to the parties but also to the process of
arbitration itself, and must observe high standards of conduct so that the integrity
and fairness of the process will be preserved. Accordingly, an arbitrator should
recognize a responsibility to the public, to the parties whose rights will be
decided, and to all other participants in the proceeding. This responsibility may
include pro bono service as an arbitrator where appropriate.

B.

One should accept appointment as an arbitrator only if fully satisfied:
(1) that he or she can serve impartially;
(2) that he or she can serve independently from the parties, potential witnesses,
and the other arbitrators;
(3) that he or she is competent to serve; and
(4) that he or she can be available to commence the arbitration in accordance with
the requirements of the proceeding and thereafter to devote the time and
attention to its completion that the parties are reasonably entitled to expect.

C.

After accepting appointment and while serving as an arbitrator, a person should
avoid entering into any business, professional, or personal relationship, or
acquiring any financial or personal interest, which is likely to affect impartiality
or which might reasonably create the appearance of partiality. For a reasonable
period of time after the decision of a case, persons who have served as arbitrators
should avoid entering into any such relationship, or acquiring any such interest, in
circumstances which might reasonably create the appearance that they had been
influenced in the arbitration by the anticipation or expectation of the relationship
or interest. Existence of any of the matters or circumstances described in this
paragraph C does not render it unethical for one to serve as an arbitrator where the
parties have consented to the arbitrator's appointment or continued services
following full disclosure of the relevant facts in accordance with Canon II.
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D.

Arbitrators should conduct themselves in a way that is fair to all parties and
should not be swayed by outside pressure, public clamor, and fear of criticism or
self-interest. They should avoid conduct and statements that give the appearance
of partiality toward or against any party.

E.

When an arbitrator's authority is derived from the agreement of the parties, an
arbitrator should neither exceed that authority nor do less than is required to
exercise that authority completely. Where the agreement of the parties sets forth
procedures to be followed in conducting the arbitration or refers to rules to be
followed, it is the obligation of the arbitrator to comply with such procedures or
rules. An arbitrator has no ethical obligation to comply with any agreement,
procedures or rules that are unlawful or that, in the arbitrator's judgment, would
be inconsistent with this Code.

F.

An arbitrator should conduct the arbitration process so as to advance the fair and
efficient resolution of the matters submitted for decision. An arbitrator should
make all reasonable efforts to prevent delaying tactics, harassment of parties or
other participants, or other abuse or disruption of the arbitration process.

G.

The ethical obligations of an arbitrator begin upon acceptance of the appointment
and continue throughout all stages of the proceeding. In addition, as set forth in
this Code, certain ethical obligations begin as soon as a person is requested to
serve as an arbitrator and certain ethical obligations continue after the decision in
the proceeding has been given to the parties.

H.

Once an arbitrator has accepted an appointment, the arbitrator should not
withdraw or abandon the appointment unless compelled to do so by unanticipated
circumstances that would render it impossible or impracticable to continue. When
an arbitrator is to be compensated for his or her services, the arbitrator may
withdraw if the parties fail or refuse to provide for payment of the compensation
as agreed.

I.

An arbitrator who withdraws prior to the completion of the arbitration, whether
upon the arbitrator's initiative or upon the request of one or more of the parties,
should take reasonable steps to protect the interests of the parties in the
arbitration, including return of evidentiary materials and protection of
confidentiality.

Comment to Canon I
A prospective arbitrator is not necessarily partial or prejudiced by having acquired
knowledge of the parties, the applicable law or the customs and practices of the business
involved. Arbitrators may also have special experience or expertise in the areas of
business, commerce, or technology which are involved in the arbitration. Arbitrators do
not contravene this Canon if, by virtue of such experience or expertise, they have views
on certain general issues likely to arise in the arbitration, but an arbitrator may not have
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prejudged any of the specific factual or legal determinations to be addressed during the
arbitration.
During an arbitration, the arbitrator may engage in discourse with the parties or their
counsel, draw out arguments or contentions, comment on the law or evidence, make
interim rulings, and otherwise control or direct the arbitration. These activities are
integral parts of an arbitration. Paragraph D of Canon I is not intended to preclude or
limit either full discussion of the issues during the course of the arbitration or the
arbitrator's management of the proceeding.
CANON II.

A.

AN ARBITRATOR SHOULD DISCLOSE ANY INTEREST OR
RELATIONSHIP LIKELY TO AFFECT IMPARTIALITY OR
WHICH MIGHT CREATE AN APPEARANCE OF PARTIALITY.

Persons who are requested to serve as arbitrators should, before accepting,
disclose:
(1) Any known direct or indirect financial or personal interest in the outcome
of the arbitration;
(2) Any known existing or past financial, business, professional or personal
relationships which might reasonably affect impartiality or lack of
independence in the eyes of any of the parties. For example, prospective
arbitrators should disclose any such relationships which they personally
have with any party or its lawyer, with any co-arbitrator, or with any
individual whom they have been told will be a witness. They should also
disclose any such relationships involving their families or household
members or their current employers, partners, or professional or business
associates that can be ascertained by reasonable efforts;
(3) The nature and extent of any prior knowledge they may have of the
dispute; and
(4) Any other matters, relationships, or interests which they are obligated to
disclose by the agreement of the parties, the rules or practices of an
institution, or applicable law regulating arbitrator disclosure.

B.

Persons who are requested to accept appointment as arbitrators should make a
reasonable effort to inform themselves of any interests or relationships described
in paragraph A.

C.

The obligation to disclose interests or relationships described in paragraph A is a
continuing duty which requires a person who accepts appointment as an arbitrator
to disclose, as soon as practicable, at any stage of the arbitration, any such
interests or relationships which may arise, or which are recalled or discovered.

D.

Any doubt as to whether or not disclosure is to be made should be resolved in
favor of disclosure.
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E.

Disclosure should be made to all parties unless other procedures for disclosure are
provided in the agreement of the parties, applicable rules or practices of an
institution, or by law. Where more than one arbitrator has been appointed, each
should inform the others of all matters disclosed.

F.

When parties, with knowledge of a person's interests and relationships,
nevertheless desire that person to serve as an arbitrator, that person may properly
serve.

G.

If an arbitrator is requested by all parties to withdraw, the arbitrator must do so. If
an arbitrator is requested to withdraw by less than all of the parties because of
alleged partiality, the arbitrator should withdraw unless either of the following
circumstances exists:
(1) An agreement of the parties, or arbitration rules agreed to by the parties, or
applicable law establishes procedures for determining challenges to
arbitrators, in which case those procedures should be followed; or
(2) In the absence of applicable procedures, if the arbitrator, after carefully
considering the matter, determines that the reason for the challenge is not
substantial, and that he or she can nevertheless act and decide the case
impartially and fairly.

H.

If compliance by a prospective arbitrator with any provision of this Code would
require disclosure of confidential or privileged information, the prospective
arbitrator should either:
(1) Secure the consent to the disclosure from the person who furnished the
information or the holder of the privilege; or
(2) Withdraw.

CANON III. AN ARBITRATOR SHOULD AVOID IMPROPRIETY OR THE
APPEARANCE OF IMPROPRIETY IN COMMUNICATING
WITH PARTIES.
A.

If an agreement of the parties or applicable arbitration rules establishes the
manner or content of communications between the arbitrator and the parties, the
arbitrator should follow those procedures notwithstanding any contrary provision
of paragraphs B and C.

B.

An arbitrator or prospective arbitrator should not discuss a proceeding with any
party in the absence of any other party, except in any of the following
circumstances:
(1) When the appointment of a prospective arbitrator is being considered, the
prospective arbitrator:
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(a) may ask about the identities of the parties, counsel, or witnesses and the
general nature of the case; and
(b) may respond to inquiries from a party or its counsel designed to determine
his or her suitability and availability for the appointment. In any such
dialogue, the prospective arbitrator may receive information from a party
or its counsel disclosing the general nature of the dispute but should not
permit them to discuss the merits of the case.
(2) In an arbitration in which the two party-appointed arbitrators are expected to
appoint the third arbitrator, each party-appointed arbitrator may consult with
the party who appointed the arbitrator concerning the choice of the third
arbitrator;
(3) In an arbitration involving party-appointed arbitrators, each party-appointed
arbitrator may consult with the party who appointed the arbitrator
concerning arrangements for any compensation to be paid to the partyappointed arbitrator. Submission of routine written requests for payment of
compensation and expenses in accordance with such arrangements and
written communications pertaining solely to such requests need not be sent
to the other party;
(4) In an arbitration involving party-appointed arbitrators, each party-appointed
arbitrator may consult with the party who appointed the arbitrator
concerning the status of the arbitrator (i.e., neutral or non-neutral), as
contemplated by paragraph C of Canon IX;
(5) Discussions may be had with a party concerning such logistical matters as
setting the time and place of hearings or making other arrangements for the
conduct of the proceedings. However, the arbitrator should promptly inform
each other party of the discussion and should not make any final
determination concerning the matter discussed before giving each absent
party an opportunity to express the party's views; or
(6) If a party fails to be present at a hearing after having been given due notice,
or if all parties expressly consent, the arbitrator may discuss the case with
any party who is present.
C.

Unless otherwise provided in this Canon, in applicable arbitration rules or in an
agreement of the parties, whenever an arbitrator communicates in writing with
one party, the arbitrator should at the same time send a copy of the
communication to every other party, and whenever the arbitrator receives any
written communication concerning the case from one party which has not already
been sent to every other party, the arbitrator should send or cause it to be sent to
the other parties.

CANON IV. AN ARBITRATOR SHOULD CONDUCT THE PROCEEDINGS
FAIRLY AND DILIGENTLY.
A.

An arbitrator should conduct the proceedings in an even-handed manner. The
arbitrator should be patient and courteous to the parties, their representatives, and
the witnesses and should encourage similar conduct by all participants.
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B.

The arbitrator should afford to all parties the right to be heard and due notice of
the time and place of any hearing. The arbitrator should allow each party a fair
opportunity to present its evidence and arguments.

C.

The arbitrator should not deny any party the opportunity to be represented by
counsel or by any other person chosen by the party.

D.

If a party fails to appear after due notice, the arbitrator should proceed with the
arbitration when authorized to do so, but only after receiving assurance that
appropriate notice has been given to the absent party.

E.

When the arbitrator determines that more information than has been presented by
the parties is required to decide the case, it is not improper for the arbitrator to ask
questions, call witnesses, and request documents or other evidence, including
expert testimony.

F.

Although it is not improper for an arbitrator to suggest to the parties that they
discuss the possibility of settlement or the use of mediation, or other dispute
resolution processes, an arbitrator should not exert pressure on any party to settle
or to utilize other dispute resolution processes. An arbitrator should not be present
or otherwise participate in settlement discussions or act as a mediator unless
requested to do so by all parties.

G.

Co-arbitrators should afford each other full opportunity to participate in all
aspects of the proceedings.

Comment to paragraph G
Paragraph G of Canon IV is not intended to preclude one arbitrator from acting in limited
circumstances (e.g., ruling on discovery issues) where authorized by the agreement of the
parties, applicable rules or law, nor does it preclude a majority of the arbitrators from
proceeding with any aspect of the arbitration if an arbitrator is unable or unwilling to
participate and such action is authorized by the agreement of the parties or applicable
rules or law. It also does not preclude ex parte requests for interim relief.
CANON V.

AN ARBITRATOR SHOULD MAKE DECISIONS IN A JUST,
INDEPENDENT AND DELIBERATE MANNER.

A.

The arbitrator should, after careful deliberation, decide all issues submitted for
determination. An arbitrator should decide no other issues.

B.

An arbitrator should decide all matters justly, exercising independent judgment,
and should not permit outside pressure to affect the decision.

C.

An arbitrator should not delegate the duty to decide to any other person.
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D.

In the event that all parties agree upon a settlement of issues in dispute and
request the arbitrator to embody that agreement in an award, the arbitrator may do
so, but is not required to do so unless satisfied with the propriety of the terms of
settlement. Whenever an arbitrator embodies a settlement by the parties in an
award, the arbitrator should state in the award that it is based on an agreement of
the parties.

CANON VI. AN ARBITRATOR SHOULD BE FAITHFUL TO THE
RELATIONSHIP OF TRUST AND CONFIDENTIALITY
INHERENT IN THAT OFFICE.
A.

An arbitrator is in a relationship of trust to the parties and should not, at any time,
use confidential information acquired during the arbitration proceeding to gain
personal advantage or advantage for others, or to affect adversely the interest of
another.

B.

The arbitrator should keep confidential all matters relating to the arbitration
proceedings and decision. An arbitrator may obtain help from an associate, a
research assistant or other persons in connection with reaching his or her decision
if the arbitrator informs the parties of the use of such assistance and such persons
agree to be bound by the provisions of this Canon.

C.

It is not proper at any time for an arbitrator to inform anyone of any decision in
advance of the time it is given to all parties. In a proceeding in which there is
more than one arbitrator, it is not proper at any time for an arbitrator to inform
anyone about the substance of the deliberations of the arbitrators. After an
arbitration award has been made, it is not proper for an arbitrator to assist in
proceedings to enforce or challenge the award.

D.

Unless the parties so request, an arbitrator should not appoint himself or herself to
a separate office related to the subject matter of the dispute, such as receiver or
trustee, nor should a panel of arbitrators appoint one of their number to such an
office.

CANON VII. AN ARBITRATOR SHOULD ADHERE TO STANDARDS OF
INTEGRITY AND FAIRNESS WHEN MAKING ARRANGEMENTS
FOR COMPENSATION AND REIMBURSEMENT OF EXPENSES.
A.

Arbitrators who are to be compensated for their services or reimbursed for their
expenses shall adhere to standards of integrity and fairness in making
arrangements for such payments.

B.

Certain practices relating to payments are generally recognized as tending to
preserve the integrity and fairness of the arbitration process. These practices
include:
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(1) Before the arbitrator finally accepts appointment, the basis of payment,
including any cancellation fee, compensation in the event of withdrawal and
compensation for study and preparation time, and all other charges, should be
established. Except for arrangements for the compensation of party-appointed
arbitrators, all parties should be informed in writing of the terms established.
(2) In proceedings conducted under the rules or administration of an institution
that is available to assist in making arrangements for payments,
communication related to compensation should be made through the
institution. In proceedings where no institution has been engaged by the
parties to administer the arbitration, any communication with arbitrators
(other than party appointed arbitrators) concerning payments should be in the
presence of all parties; and
(3) Arbitrators should not, absent extraordinary circumstances, request increases
in the basis of their compensation during the course of a proceeding.
CANON VIII. AN ARBITRATOR MAY ENGAGE IN ADVERTISING OR
PROMOTION OF ARBITRAL SERVICES WHICH IS TRUTHFUL
AND ACCURATE.
A.

Advertising or promotion of an individual's willingness or availability to serve as
an arbitrator must be accurate and unlikely to mislead. Any statements about the
quality of the arbitrator's work or the success of the arbitrator's practice must be
truthful.

B.

Advertising and promotion must not imply any willingness to accept an
appointment otherwise than in accordance with this Code.

Comment to Canon VIII
This Canon does not preclude an arbitrator from printing, publishing, or disseminating
advertisements conforming to these standards in any electronic or print medium, from
making personal presentations to prospective users of arbitral services conforming to
such standards or from responding to inquiries concerning the arbitrator's availability,
qualifications, experience, or fee arrangements.
CANON IX. ARBITRATORS APPOINTED BY ONE PARTY HAVE A DUTY TO
DETERMINE AND DISCLOSE THEIR STATUS AND TO COMPLY
WITH THIS CODE, EXCEPT AS EXEMPTED BY CANON X.
A.

In some types of arbitration in which there are three arbitrators, it is customary for
each party, acting alone, to appoint one arbitrator. The third arbitrator is then
appointed by agreement either of the parties or of the two arbitrators, or failing
such agreement, by an independent institution or individual. In tripartite
arbitrations to which this Code applies, all three arbitrators are presumed to be
neutral and are expected to observe the same standards as the third arbitrator.
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B.

Notwithstanding this presumption, there are certain types of tripartite arbitration
in which it is expected by all parties that the two arbitrators appointed by the
parties may be predisposed toward the party appointing them. Those arbitrators,
referred to in this Code as “Canon X arbitrators,” are not to be held to the
standards of neutrality and independence applicable to other arbitrators. Canon X
describes the special ethical obligations of party-appointed arbitrators who are not
expected to meet the standard of neutrality.

C.

A party-appointed arbitrator has an obligation to ascertain, as early as possible but
not later than the first meeting of the arbitrators and parties, whether the parties
have agreed that the party-appointed arbitrators will serve as neutrals or whether
they shall be subject to Canon X, and to provide a timely report of their
conclusions to the parties and other arbitrators:
(1) Party-appointed arbitrators should review the agreement of the parties, the
applicable rules and any applicable law bearing upon arbitrator neutrality. In
reviewing the agreement of the parties, party-appointed arbitrators should
consult any relevant express terms of the written or oral arbitration
agreement. It may also be appropriate for them to inquire into agreements
that have not been expressly set forth, but which may be implied from an
established course of dealings of the parties or well-recognized custom and
usage in their trade or profession;
(2) Where party-appointed arbitrators conclude that the parties intended for the
party-appointed arbitrators not to serve as neutrals, they should so inform
the parties and the other arbitrators. The arbitrators may then act as provided
in Canon X unless or until a different determination of their status is made
by the parties, any administering institution or the arbitral panel; and
(3) Until party-appointed arbitrators conclude that the party-appointed
arbitrators were not intended by the parties to serve as neutrals, or if the
party-appointed arbitrators are unable to form a reasonable belief of their
status from the foregoing sources and no decision in this regard has yet been
made by the parties, any administering institution, or the arbitral panel, they
should observe all of the obligations of neutral arbitrators set forth in this
Code.

D.

Party-appointed arbitrators not governed by Canon X shall observe all of the
obligations of Canons I through VIII unless otherwise required by agreement of
the parties, any applicable rules, or applicable law.

CANON X.

EXEMPTIONS FOR ARBITRATORS APPOINTED BY ONE PARTY
WHO ARE NOT SUBJECT TO RULES OF NEUTRALITY.

Canon X arbitrators are expected to observe all of the ethical obligations prescribed by
this Code except those from which they are specifically excused by Canon X.
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A.

Obligations under Canon I
Canon X arbitrators should observe all of the obligations of Canon I subject only
to the following provisions:
(1) Canon X arbitrators may be predisposed toward the party who appointed them
but in all other respects are obligated to act in good faith and with integrity and
fairness. For example, Canon X arbitrators should not engage in delaying
tactics or harassment of any party or witness and should not knowingly make
untrue or misleading statements to the other arbitrators; and
(2) The provisions of subparagraphs B(1), B(2), and paragraphs C and D of Canon
I, insofar as they relate to partiality, relationships, and interests are not
applicable to Canon X arbitrators.

B.

Obligations under Canon II
(1) Canon X arbitrators should disclose to all parties, and to the other arbitrators,
all interests and relationships which Canon II requires be disclosed. Disclosure
as required by Canon II is for the benefit not only of the party who appointed
the arbitrator, but also for the benefit of the other parties and arbitrators so that
they may know of any partiality which may exist or appear to exist; and
(2) Canon X arbitrators are not obliged to withdraw under paragraph G of Canon II
if requested to do so only by the party who did not appoint them.

C.

Obligations under Canon III
Canon X arbitrators should observe all of the obligations of Canon III subject
only to the following provisions:
(1) Like neutral party-appointed arbitrators, Canon X arbitrators may consult with
the party who appointed them to the extent permitted in paragraph B of Canon
III;
(2) Canon X arbitrators shall, at the earliest practicable time, disclose to the other
arbitrators and to the parties whether or not they intend to communicate with
their appointing parties. If they have disclosed the intention to engage in such
communications, they may thereafter communicate with their appointing parties
concerning any other aspect of the case, except as provided in paragraph (3).
(3) If such communication occurred prior to the time they were appointed as
arbitrators, or prior to the first hearing or other meeting of the parties with the
arbitrators, the Canon X arbitrator should, at or before the first hearing or
meeting of the arbitrators with the parties, disclose the fact that such
communication has taken place. In complying with the provisions of this
subparagraph, it is sufficient that there be disclosure of the fact that such
communication has occurred without disclosing the content of the
communication. A single timely disclosure of the Canon X arbitrator's intention
to participate in such communications in the future is sufficient;
(4) Canon X arbitrators may not at any time during the arbitration:
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(a) disclose any deliberations by the arbitrators on any matter or
issue submitted to them for decision;
(b) communicate with the parties that appointed them
concerning any matter or issue taken under consideration by
the panel after the record is closed or such matter or issue
has been submitted for decision; or
(c) disclose any final decision or interim decision in advance of
the time that it is disclosed to all parties.
(5) Unless otherwise agreed by the arbitrators and the parties, a Canon X arbitrator
may not communicate orally with the neutral arbitrator concerning any matter
or issue arising or expected to arise in the arbitration in the absence of the other
Canon X arbitrator. If a Canon X arbitrator communicates in writing with the
neutral arbitrator, he or she shall simultaneously provide a copy of the written
communication to the other Canon X arbitrator;
(6) When Canon X arbitrators communicate orally with the parties that appointed
them concerning any matter on which communication is permitted under this
Code, they are not obligated to disclose the contents of such oral
communications to any other party or arbitrator; and
(7) When Canon X arbitrators communicate in writing with the party who
appointed them concerning any matter on which communication is permitted
under this Code, they are not required to send copies of any such written
communication to any other party or arbitrator.
D.

Obligations under Canon IV
Canon X arbitrators should observe all of the obligations of Canon IV.

E.

Obligations under Canon V
Canon X arbitrators should observe all of the obligations of Canon V, except that
they may be predisposed toward deciding in favor of the party who appointed
them.

F.

Obligations under Canon VI
Canon X arbitrators should observe all of the obligations of Canon VI.

G.

Obligations Under Canon VII
Canon X arbitrators should observe all of the obligations of Canon VII.

H.

Obligations Under Canon VIII
Canon X arbitrators should observe all of the obligations of Canon VIII.

I.

Obligations Under Canon IX
The provisions of paragraph D of Canon IX are inapplicable to Canon X
arbitrators, except insofar as the obligations are also set forth in this Canon.
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Preamble
Where any agreement, submission or reference howsoever made or evidenced in writing (whether
signed or not) provides in whatsoever manner for arbitration under the rules of or by the LCIA, the
London Court of International Arbitration, the London Court of Arbitration or the London Court, the
parties thereto shall be taken to have agreed in writing that any arbitration between them shall be
conducted in accordance with the LCIA Rules or such amended rules as the LCIA may have adopted
hereafter to take effect before the commencement of the arbitration and that such LCIA Rules form
part of their agreement (collectively, the “Arbitration Agreement”). These LCIA Rules comprise this
Preamble, the Articles and the Index, together with the Annex to the LCIA Rules and the Schedule of
Costs as both from time to time may be separately amended by the LCIA (the “LCIA Rules”).
Article 1

Request for Arbitration

1.1
Any party wishing to commence an arbitration under the LCIA Rules (the “Claimant") shall
deliver to the Registrar of the LCIA Court (the “Registrar") a written request for arbitration (the
“Request"), containing or accompanied by:
(i)
the full name and all contact details (including postal address, e-mail address,
telephone and facsimile numbers) of the Claimant for the purpose of receiving delivery of all
documentation in the arbitration; and the same particulars of the Claimant’s legal
representatives (if any) and of all other parties to the arbitration;
(ii)
the full terms of the Arbitration Agreement (excepting the LCIA Rules) invoked by the
Claimant to support its claim, together with a copy of any contractual or other documentation
in which those terms are contained and to which the Claimant’s claim relates;
(iii)
a statement briefly summarising the nature and circumstances of the dispute, its
estimated monetary amount or value, the transaction(s) at issue and the claim advanced by
the Claimant against any other party to the arbitration (each such other party being here
separately described as a “Respondent");
(iv)
a statement of any procedural matters for the arbitration (such as the arbitral seat,
the language(s) of the arbitration, the number of arbitrators, their qualifications and
identities) upon which the parties have already agreed in writing or in respect of which the
Claimant makes any proposal under the Arbitration Agreement;
(v)
if the Arbitration Agreement (or any other written agreement) howsoever calls for
any form of party nomination of arbitrators, the full name, postal address, e-mail address,
telephone and facsimile numbers of the Claimant's nominee;
(vi)
confirmation that the registration fee prescribed in the Schedule of Costs has been or
is being paid to the LCIA, without which actual receipt of such payment the Request shall be
treated by the Registrar as not having been delivered and the arbitration as not having been
commenced under the Arbitration Agreement; and
(vii)
confirmation that copies of the Request (including all accompanying documents) have
been or are being delivered to all other parties to the arbitration by one or more means to be
1
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identified specifically in such confirmation, to be supported then or as soon as possible
thereafter by documentary proof satisfactory to the LCIA Court of actual delivery (including
the date of delivery) or, if actual delivery is demonstrated to be impossible to the LCIA Court’s
satisfaction, sufficient information as to any other effective form of notification.
1.2
The Request (including all accompanying documents) may be submitted to the Registrar in
electronic form (as e-mail attachments) or in paper form or in both forms. If submitted in paper form,
the Request shall be submitted in two copies where a sole arbitrator is to be appointed, or, if the
parties have agreed or the Claimant proposes that three arbitrators are to be appointed, in four
copies.
1.3
The Claimant may use, but is not required to do so, the standard electronic form available online from the LCIA’s website for LCIA Requests.
1.4
The date of receipt by the Registrar of the Request shall be treated as the date upon which
the arbitration has commenced for all purposes (the “Commencement Date”), subject to the LCIA’s
actual receipt of the registration fee.
1.5
There may be one or more Claimants (whether or not jointly represented); and in such event,
where appropriate, the term “Claimant” shall be so interpreted under the Arbitration Agreement.
Article 2

Response

2.1
Within 28 days of the Commencement Date, or such lesser or greater period to be determined
by the LCIA Court upon application by any party or upon its own initiative (pursuant to Article 22.5),
the Respondent shall deliver to the Registrar a written response to the Request (the “Response"),
containing or accompanied by:
(i)
the Respondent’s full name and all contact details (including postal address, e-mail
address, telephone and facsimile numbers) for the purpose of receiving delivery of all
documentation in the arbitration and the same particulars of its legal representatives (if any);
(ii)
confirmation or denial of all or part of the claim advanced by the Claimant in the
Request, including the Claimant’s invocation of the Arbitration Agreement in support of its
claim;
(iii)
if not full confirmation, a statement briefly summarising the nature and circumstances
of the dispute, its estimated monetary amount or value, the transaction(s) at issue and the
defence advanced by the Respondent, and also indicating whether any cross-claim will be
advanced by the Respondent against any other party to the arbitration (such cross-claim to
include any counterclaim against any Claimant and any other cross-claim against any
Respondent);
(iv)
a response to any procedural statement for the arbitration contained in the Request
under Article 1.1(iv), including the Respondent’s own statement relating to the arbitral seat,
the language(s) of the arbitration, the number of arbitrators, their qualifications and identities
and any other procedural matter upon which the parties have already agreed in writing or in
respect of which the Respondent makes any proposal under the Arbitration Agreement;
2
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(v)
if the Arbitration Agreement (or any other written agreement) howsoever calls for
party nomination of arbitrators, the full name, postal address, e-mail address, telephone and
facsimile numbers of the Respondent's nominee; and
(vi)
confirmation that copies of the Response (including all accompanying documents)
have been or are being delivered to all other parties to the arbitration by one or more means
of delivery to be identified specifically in such confirmation, to be supported then or as soon
as possible thereafter by documentary proof satisfactory to the LCIA Court of actual delivery
(including the date of delivery) or, if actual delivery is demonstrated to be impossible to the
LCIA Court’s satisfaction, sufficient information as to any other effective form of notification.
2.2
The Response (including all accompanying documents) may be submitted to the Registrar in
electronic form (as e-mail attachments) or in paper form or in both forms. If submitted in paper form,
the Response shall be submitted in two copies where a sole arbitrator is to be appointed, or, if the
parties have agreed or the Respondent proposes that three arbitrators are to be appointed, in four
copies.
2.3
The Respondent may use, but is not required to do so, the standard electronic form available
on-line from the LCIA’s website for LCIA Responses.
2.4
Failure to deliver a Response within time shall constitute an irrevocable waiver of that party's
opportunity to nominate or propose any arbitral candidate. Failure to deliver any or any part of a
Response within time or at all shall not (by itself) preclude the Respondent from denying any claim or
from advancing any defence or cross-claim in the arbitration.
2.5
There may be one or more Respondents (whether or not jointly represented); and in such
event, where appropriate, the term “Respondent” shall be so interpreted under the Arbitration
Agreement.
Article 3

LCIA Court and Registrar

3.1
The functions of the LCIA Court under the Arbitration Agreement shall be performed in its
name by the President of the LCIA Court (or any of its Vice-Presidents, Honorary Vice-Presidents or
former Vice-Presidents) or by a division of three or more members of the LCIA Court appointed by its
President or any Vice-President (the “LCIA Court”).
3.2
The functions of the Registrar under the Arbitration Agreement shall be performed under the
supervision of the LCIA Court by the Registrar or any deputy Registrar.
3.3
All communications in the arbitration to the LCIA Court from any party, arbitrator or expert to
the Arbitral Tribunal shall be addressed to the Registrar.
Article 4

Written Communications and Periods of Time

4.1
Any written communication by the LCIA Court, the Registrar or any party may be delivered
personally or by registered postal or courier service or (subject to Article 4.3) by facsimile, e-mail or
any other electronic means of telecommunication that provides a record of its transmission, or in any
other manner ordered by the Arbitral Tribunal.
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4.2
Unless otherwise ordered by the Arbitral Tribunal, if an address has been agreed or designated
by a party for the purpose of receiving any communication in regard to the Arbitration Agreement or
(in the absence of such agreement or designation) has been regularly used in the parties’ previous
dealings, any written communication (including the Request and Response) may be delivered to such
party at that address, and if so delivered, shall be treated as having been received by such party.
4.3
Delivery by electronic means (including e-mail and facsimile) may only be effected to an
address agreed or designated by the receiving party for that purpose or ordered by the Arbitral
Tribunal.
4.4
For the purpose of determining the commencement of any time-limit, a written
communication shall be treated as having been received by a party on the day it is delivered or, in the
case of electronic means, transmitted in accordance with Articles 4.1 to 4.3 (such time to be
determined by reference to the recipient’s time-zone).
4.5
For the purpose of determining compliance with a time-limit, a written communication shall
be treated as having been sent by a party if made or transmitted in accordance with Articles 4.1 to
4.3 prior to or on the date of the expiration of the time-limit.
4.6
For the purpose of calculating a period of time, such period shall begin to run on the day
following the day when a written communication is received by the addressee. If the last day of such
period is an official holiday or non-business day at the place of that addressee (or the place of the
party against whom the calculation of time applies), the period shall be extended until the first
business day which follows that last day. Official holidays and non-business days occurring during the
running of the period of time shall be included in calculating that period.
Article 5

Formation of Arbitral Tribunal

5.1
The formation of the Arbitral Tribunal by the LCIA Court shall not be impeded by any
controversy between the parties relating to the sufficiency of the Request or the Response. The LCIA
Court may also proceed with the arbitration notwithstanding that the Request is incomplete or the
Response is missing, late or incomplete.
5.2
The expression the “Arbitral Tribunal” includes a sole arbitrator or all the arbitrators where
more than one.
5.3
All arbitrators shall be and remain at all times impartial and independent of the parties; and
none shall act in the arbitration as advocate for or representative of any party. No arbitrator shall
advise any party on the parties’ dispute or the outcome of the arbitration.
5.4
Before appointment by the LCIA Court, each arbitral candidate shall furnish to the Registrar
(upon the latter’s request) a brief written summary of his or her qualifications and professional
positions (past and present); the candidate shall also agree in writing fee-rates conforming to the
Schedule of Costs; the candidate shall sign a written declaration stating: (i) whether there are any
circumstances currently known to the candidate which are likely to give rise in the mind of any party
to any justifiable doubts as to his or her impartiality or independence and, if so, specifying in full such
circumstances in the declaration; and (ii) whether the candidate is ready, willing and able to devote

4

ARBITRATION INSTITUTE
356 of 381

sufficient time, diligence and industry to ensure the expeditious and efficient conduct of the
arbitration. The candidate shall furnish promptly such agreement and declaration to the Registrar.
5.5
If appointed, each arbitral candidate shall thereby assume a continuing duty as an arbitrator,
until the arbitration is finally concluded, forthwith to disclose in writing any circumstances becoming
known to that arbitrator after the date of his or her written declaration (under Article 5.4) which are
likely to give rise in the mind of any party to any justifiable doubts as to his or her impartiality or
independence, to be delivered to the LCIA Court, any other members of the Arbitral Tribunal and all
parties in the arbitration.
5.6
The LCIA Court shall appoint the Arbitral Tribunal promptly after receipt by the Registrar of
the Response or, if no Response is received, after 35 days from the Commencement Date (or such
other lesser or greater period to be determined by the LCIA Court pursuant to Article 22.5).
5.7
No party or third person may appoint any arbitrator under the Arbitration Agreement: the
LCIA Court alone is empowered to appoint arbitrators (albeit taking into account any written
agreement or joint nomination by the parties).
5.8
A sole arbitrator shall be appointed unless the parties have agreed in writing otherwise or if
the LCIA Court determines that in the circumstances a three-member tribunal is appropriate (or,
exceptionally, more than three).
5.9
The LCIA Court shall appoint arbitrators with due regard for any particular method or criteria
of selection agreed in writing by the parties. The LCIA Court shall also take into account the
transaction(s) at issue, the nature and circumstances of the dispute, its monetary amount or value,
the location and languages of the parties, the number of parties and all other factors which it may
consider relevant in the circumstances.
5.10
The President of the LCIA Court shall only be eligible to be appointed as an arbitrator if the
parties agree in writing to nominate him or her as the sole or presiding arbitrator; and the Vice
Presidents of the LCIA Court and the Chairman of the LCIA Board of Directors (the latter being ex officio
a member of the LCIA Court) shall only be eligible to be appointed as arbitrators if nominated in writing
by a party or parties – provided that no such nominee shall have taken or shall take thereafter any
part in any function of the LCIA Court or LCIA relating to such arbitration.
Article 6

Nationality of Arbitrators

6.1
Where the parties are of different nationalities, a sole arbitrator or the presiding arbitrator
shall not have the same nationality as any party unless the parties who are not of the same nationality
as the arbitral candidate all agree in writing otherwise.
6.2
The nationality of a party shall be understood to include those of its controlling shareholders
or interests.
6.3
A person who is a citizen of two or more States shall be treated as a national of each State;
citizens of the European Union shall be treated as nationals of its different Member States and shall
not be treated as having the same nationality; a citizen of a State’s overseas territory shall be treated
as a national of that territory and not of that State; and a legal person incorporated in a State’s
5
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overseas territory shall be treated as such and not (by such fact alone) as a national of or a legal person
incorporated in that State.
Article 7

Party and Other Nominations

7.1
If the parties have agreed howsoever that any arbitrator is to be appointed by one or more of
them or by any third person (other than the LCIA Court), that agreement shall be treated under the
Arbitration Agreement as an agreement to nominate an arbitrator for all purposes. Such nominee may
only be appointed by the LCIA Court as arbitrator subject to that nominee’s compliance with Articles
5.3 to 5.5; and the LCIA Court shall refuse to appoint any nominee if it determines that the nominee
is not so compliant or is otherwise unsuitable.
7.2
Where the parties have howsoever agreed that the Claimant or the Respondent or any third
person (other than the LCIA Court) is to nominate an arbitrator and such nomination is not made
within time or at all (in the Request, Response or otherwise), the LCIA Court may appoint an arbitrator
notwithstanding any absent or late nomination.
7.3
In the absence of written agreement between the Parties, no party may unilaterally nominate
a sole arbitrator or presiding arbitrator.
Article 8

Three or More Parties

8.1
Where the Arbitration Agreement entitles each party howsoever to nominate an arbitrator,
the parties to the dispute number more than two and such parties have not all agreed in writing that
the disputant parties represent collectively two separate “sides” for the formation of the Arbitral
Tribunal (as Claimants on one side and Respondents on the other side, each side nominating a single
arbitrator), the LCIA Court shall appoint the Arbitral Tribunal without regard to any party's entitlement
or nomination.
8.2
In such circumstances, the Arbitration Agreement shall be treated for all purposes as a written
agreement by the parties for the nomination and appointment of the Arbitral Tribunal by the LCIA
Court alone.
Article 9A

Expedited Formation of Arbitral Tribunal

9.1
In the case of exceptional urgency, any party may apply to the LCIA Court for the expedited
formation of the Arbitral Tribunal under Article 5.
9.2
Such an application shall be made to the Registrar in writing (preferably by electronic means),
together with a copy of the Request (if made by a Claimant) or a copy of the Response (if made by a
Respondent), delivered or notified to all other parties to the arbitration. The application shall set out
the specific grounds for exceptional urgency requiring the expedited formation of the Arbitral
Tribunal.
9.3
The LCIA Court shall determine the application as expeditiously as possible in the
circumstances. If the application is granted, for the purpose of forming the Arbitral Tribunal the LCIA
Court may abridge any period of time under the Arbitration Agreement or other agreement of the
parties (pursuant to Article 22.5).
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Article 9B

Emergency Arbitrator

9.4
Subject always to Article 9.14 below, in the case of emergency at any time prior to the
formation or expedited formation of the Arbitral Tribunal (under Articles 5 or 9A), any party may apply
to the LCIA Court for the immediate appointment of a temporary sole arbitrator to conduct emergency
proceedings pending the formation or expedited formation of the Arbitral Tribunal (the “Emergency
Arbitrator”).
9.5
Such an application shall be made to the Registrar in writing (preferably by electronic means),
together with a copy of the Request (if made by a Claimant) or a copy of the Response (if made by a
Respondent), delivered or notified to all other parties to the arbitration. The application shall set out,
together with all relevant documentation: (i) the specific grounds for requiring, as an emergency, the
appointment of an Emergency Arbitrator; and (ii) the specific claim, with reasons, for emergency relief.
The application shall be accompanied by the applicant’s written confirmation that the applicant has
paid or is paying to the LCIA the Special Fee under Article 9B, without which actual receipt of such
payment the application shall be dismissed by the LCIA Court. The Special Fee shall be subject to the
terms of the Schedule of Costs. Its amount is prescribed in the Schedule, covering the fees and
expenses of the Emergency Arbitrator and the administrative fees and expenses of the LCIA, with
additional charges (if any) of the LCIA Court. After the appointment of the Emergency Arbitrator, the
amount of the Special Fee payable by the applicant may be increased by the LCIA Court in accordance
with the Schedule. Article 24 shall not apply to any Special Fee paid to the LCIA.
9.6
The LCIA Court shall determine the application as soon as possible in the circumstances. If the
application is granted, an Emergency Arbitrator shall be appointed by the LCIA Court within three days
of the Registrar’s receipt of the application (or as soon as possible thereafter). Articles 5.1, 5.7, 5.9,
5.10, 6, 9C, 10 and 16.2 (last sentence) shall apply to such appointment. The Emergency Arbitrator
shall comply with the requirements of Articles 5.3, 5.4 and (until the emergency proceedings are finally
concluded) Article 5.5.
9.7
The Emergency Arbitrator may conduct the emergency proceedings in any manner
determined by the Emergency Arbitrator to be appropriate in the circumstances, taking account of
the nature of such emergency proceedings, the need to afford to each party, if possible, an
opportunity to be consulted on the claim for emergency relief (whether or not it avails itself of such
opportunity), the claim and reasons for emergency relief and the parties’ further submissions (if any).
The Emergency Arbitrator is not required to hold any hearing with the parties (whether in person, by
telephone or otherwise) and may decide the claim for emergency relief on available documentation.
In the event of a hearing, Articles 16.3, 19.2, 19.3 and 19.4 shall apply.
9.8
The Emergency Arbitrator shall decide the claim for emergency relief as soon as possible, but
no later than 14 days following the Emergency Arbitrator’s appointment. This deadline may only be
extended by the LCIA Court in exceptional circumstances (pursuant to Article 22.5) or by the written
agreement of all parties to the emergency proceedings. The Emergency Arbitrator may make any
order or award which the Arbitral Tribunal could make under the Arbitration Agreement (excepting
Arbitration and Legal Costs under Articles 28.2 and 28.3); and, in addition, make any order adjourning
the consideration of all or any part of the claim for emergency relief to the proceedings conducted by
the Arbitral Tribunal (when formed).
7
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9.9
An order of the Emergency Arbitrator shall be made in writing, with reasons. An award of the
Emergency Arbitrator shall comply with Article 26.2 and, when made, take effect as an award under
Article 26.8 (subject to Article 9.11). The Emergency Arbitrator shall be responsible for delivering any
order or award to the Registrar, who shall transmit the same promptly to the parties by electronic
means, in addition to paper form (if so requested by any party). In the event of any disparity between
electronic and paper forms, the electronic form shall prevail.
9.10
The Special Fee paid shall form a part of the Arbitration Costs under Article 28.2 determined
by the LCIA Court (as to the amount of Arbitration Costs) and decided by the Arbitral Tribunal (as to
the proportions in which the parties shall bear Arbitration Costs). Any legal or other expenses incurred
by any party during the emergency proceedings shall form a part of the Legal Costs under Article 28.3
decided by the Arbitral Tribunal (as to amount and as to payment between the parties of Legal Costs).
9.11
Any order or award of the Emergency Arbitrator (apart from any order adjourning to the
Arbitral Tribunal, when formed, any part of the claim for emergency relief) may be confirmed, varied,
discharged or revoked, in whole or in part, by order or award made by the Arbitral Tribunal upon
application by any party or upon its own initiative.
9.12
Article 9B shall not prejudice any party’s right to apply to a state court or other legal authority
for any interim or conservatory measures before the formation of the Arbitration Tribunal; and it shall
not be treated as an alternative to or substitute for the exercise of such right. During the emergency
proceedings, any application to and any order by such court or authority shall be communicated
promptly in writing to the Emergency Arbitrator, the Registrar and all other parties.
9.13
Articles 3.3, 13.1-13.4, 14.4, 14.5, 16, 17, 18, 22.3, 22.4, 23, 28, 29, 30, 31 and 32 and the
Annex shall apply to emergency proceedings. In addition to the provisions expressly set out there and
in Article 9B above, the Emergency Arbitrator and the parties to the emergency proceedings shall also
be guided by other provisions of the Arbitration Agreement, whilst recognising that several such
provisions may not be fully applicable or appropriate to emergency proceedings. Wherever relevant,
the LCIA Court may abridge under any such provisions any period of time (pursuant to Article 22.5).
9.14
Article 9B shall not apply if either: (i) the parties have concluded their arbitration agreement
before 1 October 2014 and the parties have not agreed in writing to ‘opt in’ to Article 9B; or (ii) the
parties have agreed in writing at any time to ‘opt out’ of Article 9B.
Article 9C

Expedited Appointment of Replacement Arbitrator

9.15
Any party may apply to the LCIA Court for the expedited appointment of a replacement
arbitrator under Article 11.
9.16
Such an application shall be made in writing to the Registrar (preferably by electronic means),
delivered (or notified) to all other parties to the arbitration; and it shall set out the specific grounds
requiring the expedited appointment of the replacement arbitrator.
9.17
The LCIA Court shall determine the application as expeditiously as possible in the
circumstances. If the application is granted, for the purpose of expediting the appointment of the
replacement arbitrator the LCIA Court may abridge any period of time in the Arbitration Agreement
or any other agreement of the parties (pursuant to Article 22.5).
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Article 10

Revocation and Challenges

10.1
The LCIA Court may revoke any arbitrator’s appointment upon its own initiative, at the written
request of all other members of the Arbitral Tribunal or upon a written challenge by any party if: (i)
that arbitrator gives written notice to the LCIA Court of his or her intent to resign as arbitrator, to be
copied to all parties and all other members of the Arbitral Tribunal (if any); (ii) that arbitrator falls
seriously ill, refuses or becomes unable or unfit to act; or (iii) circumstances exist that give rise to
justifiable doubts as to that arbitrator’s impartiality or independence.
10.2
The LCIA Court may determine that an arbitrator is unfit to act under Article 10.1 if that
arbitrator: (i) acts in deliberate violation of the Arbitration Agreement; (ii) does not act fairly or
impartially as between the parties; or (iii) does not conduct or participate in the arbitration with
reasonable efficiency, diligence and industry.
10.3
A party challenging an arbitrator under Article 10.1 shall, within 14 days of the formation of
the Arbitral Tribunal or (if later) within 14 days of becoming aware of any grounds described in Article
10.1 or 10.2, deliver a written statement of the reasons for its challenge to the LCIA Court, the Arbitral
Tribunal and all other parties. A party may challenge an arbitrator whom it has nominated, or in whose
appointment it has participated, only for reasons of which it becomes aware after the appointment
has been made by the LCIA Court.
10.4
The LCIA Court shall provide to those other parties and the challenged arbitrator a reasonable
opportunity to comment on the challenging party’s written statement. The LCIA Court may require at
any time further information and materials from the challenging party, the challenged arbitrator,
other parties and other members of the Arbitral Tribunal (if any).
10.5
If all other parties agree in writing to the challenge within 14 days of receipt of the written
statement, the LCIA Court shall revoke that arbitrator’s appointment (without reasons).
10.6
Unless the parties so agree or the challenged arbitrator resigns in writing within 14 days of
receipt of the written statement, the LCIA Court shall decide the challenge and, if upheld, shall revoke
that arbitrator’s appointment. The LCIA Court’s decision shall be made in writing, with reasons; and a
copy shall be transmitted by the Registrar to the parties, the challenged arbitrator and other members
of the Arbitral Tribunal (if any). A challenged arbitrator who resigns in writing prior to the LCIA Court’s
decision shall not be considered as having admitted any part of the written statement.
10.7
The LCIA Court shall determine the amount of fees and expenses (if any) to be paid for the
former arbitrator's services, as it may consider appropriate in the circumstances. The LCIA Court may
also determine whether, in what amount and to whom any party should pay forthwith the costs of
the challenge; and the LCIA Court may also refer all or any part of such costs to the later decision of
the Arbitral Tribunal and/or the LCIA Court under Article 28.
Article 11

Nomination and Replacement

11.1
In the event that the LCIA Court determines that justifiable doubts exist as to any arbitral
candidate’s suitability, independence or impartiality, or if a nominee declines appointment as
arbitrator, or if an arbitrator is to be replaced for any reason, the LCIA Court may determine whether
or not to follow the original nominating process for such arbitral appointment.
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11.2
The LCIA Court may determine that any opportunity given to a party to make any renomination (under the Arbitration Agreement or otherwise) shall be waived if not exercised within 14
days (or such lesser or greater time as the LCIA Court may determine), after which the LCIA Court shall
appoint the replacement arbitrator without such re-nomination.
Article 12

Majority Power to Continue Deliberations

12.1
In exceptional circumstances, where an arbitrator without good cause refuses or persistently
fails to participate in the deliberations of an Arbitral Tribunal, the remaining arbitrators jointly may
decide (after their written notice of such refusal or failure to the LCIA Court, the parties and the absent
arbitrator) to continue the arbitration (including the making of any award) notwithstanding the
absence of that other arbitrator, subject to the written approval of the LCIA Court.
12.2
In deciding whether to continue the arbitration, the remaining arbitrators shall take into
account the stage of the arbitration, any explanation made by or on behalf of the absent arbitrator for
his or her refusal or non-participation, the likely effect upon the legal recognition or enforceability of
any award at the seat of the arbitration and such other matters as they consider appropriate in the
circumstances. The reasons for such decision shall be stated in any award made by the remaining
arbitrators without the participation of the absent arbitrator.
12.3
In the event that the remaining arbitrators decide at any time thereafter not to continue the
arbitration without the participation of the absent arbitrator, the remaining arbitrators shall notify in
writing the parties and the LCIA Court of such decision; and, in that event, the remaining arbitrators
or any party may refer the matter to the LCIA Court for the revocation of the absent arbitrator's
appointment and the appointment of a replacement arbitrator under Articles 10 and 11.
Article 13

Communications between Parties and Arbitral Tribunal

13.1
Following the formation of the Arbitral Tribunal, all communications shall take place directly
between the Arbitral Tribunal and the parties (to be copied to the Registrar), unless the Arbitral
Tribunal decides that communications should continue to be made through the Registrar.
13.2
Where the Registrar sends any written communication to one party on behalf of the Arbitral
Tribunal or the LCIA Court, he or she shall send a copy to each of the other parties.
13.3
Where any party delivers to the Arbitral Tribunal any communication (including statements
and documents under Article 15), whether by electronic means or otherwise, it shall deliver a copy to
each arbitrator, all other parties and the Registrar; and it shall confirm to the Arbitral Tribunal in
writing that it has done or is doing so.
13.4
During the arbitration from the Arbitral Tribunal’s formation onwards, no party shall
deliberately initiate or attempt to initiate any unilateral contact relating to the arbitration or the
parties’ dispute with any member of the Arbitral Tribunal or any member of the LCIA Court exercising
any function in regard to the arbitration (but not including the Registrar), which has not been disclosed
in writing prior to or shortly after the time of such contact to all other parties, all members of the
Arbitral Tribunal (if comprised of more than one arbitrator) and the Registrar.
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13.5
Prior to the Arbitral Tribunal’s formation, unless the parties agree otherwise in writing, any
arbitrator, candidate or nominee who is required to participate in the selection of a presiding
arbitrator may consult any party in order to obtain the views of that party as to the suitability of any
candidate or nominee as presiding arbitrator, provided that such arbitrator, candidate or nominee
informs the Registrar of such consultation.
Article 14

Conduct of Proceedings

14.1
The parties and the Arbitral Tribunal are encouraged to make contact (whether by a hearing
in person, telephone conference-call, video conference or exchange of correspondence) as soon as
practicable but no later than 21 days from receipt of the Registrar’s written notification of the
formation of the Arbitral Tribunal.
14.2
The parties may agree on joint proposals for the conduct of their arbitration for consideration
by the Arbitral Tribunal. They are encouraged to do so in consultation with the Arbitral Tribunal and
consistent with the Arbitral Tribunal's general duties under the Arbitration Agreement.
14.3
Such agreed proposals shall be made by the parties in writing or recorded in writing by the
Arbitral Tribunal at the parties’ request and with their authority.
14.4
Under the Arbitration Agreement, the Arbitral Tribunal’s general duties at all times during the
arbitration shall include:
(i)
a duty to act fairly and impartially as between all parties, giving each a reasonable
opportunity of putting its case and dealing with that of its opponent(s); and
(ii)
a duty to adopt procedures suitable to the circumstances of the arbitration, avoiding
unnecessary delay and expense, so as to provide a fair, efficient and expeditious means for
the final resolution of the parties' dispute.
14.5
The Arbitral Tribunal shall have the widest discretion to discharge these general duties,
subject to such mandatory law(s) or rules of law as the Arbitral Tribunal may decide to be applicable;
and at all times the parties shall do everything necessary in good faith for the fair, efficient and
expeditious conduct of the arbitration, including the Arbitral Tribunal’s discharge of its general duties.
14.6
In the case of an Arbitral Tribunal other than a sole arbitrator, the presiding arbitrator, with
the prior agreement of its other members and all parties, may make procedural orders alone.
Article 15

Written Statements

15.1
Unless the parties have agreed or jointly proposed in writing otherwise or the Arbitral Tribunal
should decide differently, the written stage of the arbitration and its procedural time-table shall be as
set out in this Article 15.
15.2
Within 28 days of receipt of the Registrar’s written notification of the Arbitral Tribunal’s
formation, the Claimant shall deliver to the Arbitral Tribunal and all other parties either: (i) its written
election to have its Request treated as its Statement of Case complying with this Article 15.2; or (ii) its
written Statement of Case setting out in sufficient detail the relevant facts and legal submissions on
which it relies, together with the relief claimed against all other parties, and all essential documents.
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15.3
Within 28 days of receipt of the Claimant’s Statement of Case or the Claimant’s election to
treat the Request as its Statement of Case, the Respondent shall deliver to the Arbitral Tribunal and
all other parties either: (i) its written election to have its Response treated as its Statement of Defence
and (if applicable) Cross-claim complying with this Article 15.3; or (ii) its written Statement of Defence
and (if applicable) Statement of Cross-claim setting out in sufficient detail the relevant facts and legal
submissions on which it relies, together with the relief claimed against all other parties, and all
essential documents.
15.4
Within 28 days of receipt of the Respondent’s Statement of Defence and (if applicable)
Statement of Cross-claim or the Respondent’s election to treat the Response as its Statement of
Defence and (if applicable) Cross-claim, the Claimant shall deliver to the Arbitral Tribunal and all other
parties a written Statement of Reply which, where there are any cross-claims, shall also include a
Statement of Defence to Cross-claim in the same manner required for a Statement of Defence,
together with all essential documents.
15.5
If the Statement of Reply contains a Statement of Defence to Cross-claim, within 28 days of
its receipt the Respondent shall deliver to the Arbitral Tribunal and all other parties its written
Statement of Reply to the Defence to Cross-claim, together with all essential documents.
15.6
The Arbitral Tribunal may provide additional directions as to any part of the written stage of
the arbitration (including witness statements, submissions and evidence), particularly where there are
multiple claimants, multiple respondents or any cross-claim between two or more respondents or
between two or more claimants.
15.7
No party may submit any further written statement following the last of these Statements,
unless otherwise ordered by the Arbitral Tribunal.
15.8
If the Respondent fails to submit a Statement of Defence or the Claimant a Statement of
Defence to Cross-claim, or if at any time any party fails to avail itself of the opportunity to present its
written case in the manner required under this Article 15 or otherwise by order of the Arbitral
Tribunal, the Arbitral Tribunal may nevertheless proceed with the arbitration (with or without a
hearing) and make one or more awards.
15.9
As soon as practicable following this written stage of the arbitration, the Arbitral Tribunal shall
proceed in such manner as has been agreed in writing by the parties or pursuant to its authority under
the Arbitration Agreement.
15.10 In any event, the Arbitral Tribunal shall seek to make its final award as soon as reasonably
possible following the last submission from the parties (whether made orally or in writing), in
accordance with a timetable notified to the parties and the Registrar as soon as practicable (if
necessary, as revised and re-notified from time to time). When the Arbitral Tribunal (not being a sole
arbitrator) establishes a time for what it contemplates shall be the last submission from the parties
(whether written or oral), it shall set aside adequate time for deliberations as soon as possible after
that last submission and notify the parties of the time it has set aside.
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Article 16

Seat(s) of Arbitration and Place(s) of Hearing

16.1
The parties may agree in writing the seat (or legal place) of their arbitration at any time before
the formation of the Arbitral Tribunal and, after such formation, with the prior written consent of the
Arbitral Tribunal.
16.2
In default of any such agreement, the seat of the arbitration shall be London (England), unless
and until the Arbitral Tribunal orders, in view of the circumstances and after having given the parties
a reasonable opportunity to make written comments to the Arbitral Tribunal, that another arbitral
seat is more appropriate. Such default seat shall not be considered as a relevant circumstance by the
LCIA Court in appointing any arbitrators under Articles 5, 9A, 9B, 9C and 11.
16.3
The Arbitral Tribunal may hold any hearing at any convenient geographical place in
consultation with the parties and hold its deliberations at any geographical place of its own choice;
and if such place(s) should be elsewhere than the seat of the arbitration, the arbitration shall
nonetheless be treated for all purposes as an arbitration conducted at the arbitral seat and any order
or award as having been made at that seat.
16.4
The law applicable to the Arbitration Agreement and the arbitration shall be the law applicable
at the seat of the arbitration, unless and to the extent that the parties have agreed in writing on the
application of other laws or rules of law and such agreement is not prohibited by the law applicable
at the arbitral seat.
Article 17

Language(s) of Arbitration

17.1
The initial language of the arbitration (until the formation of the Arbitral Tribunal) shall be the
language or prevailing language of the Arbitration Agreement, unless the parties have agreed in
writing otherwise.
17.2
In the event that the Arbitration Agreement is written in more than one language of equal
standing, the LCIA Court may, unless the Arbitration Agreement provides that the arbitration
proceedings shall be conducted from the outset in more than one language, determine which of those
languages shall be the initial language of the arbitration.
17.3
A non-participating or defaulting party shall have no cause for complaint if communications
to and from the LCIA Court and Registrar are conducted in the initial language(s) of the arbitration or
of the arbitral seat.
17.4
Following the formation of the Arbitral Tribunal, unless the parties have agreed upon the
language or languages of the arbitration, the Arbitral Tribunal shall decide upon the language(s) of the
arbitration after giving the parties a reasonable opportunity to make written comments and taking
into account the initial language(s) of the arbitration and any other matter it may consider appropriate
in the circumstances.
17.5
If any document is expressed in a language other than the language(s) of the arbitration and
no translation of such document is submitted by the party relying upon the document, the Arbitral
Tribunal may order or (if the Arbitral Tribunal has not been formed) the Registrar may request that
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party to submit a translation of all or any part of that document in any language(s) of the arbitration
or of the arbitral seat.
Article 18

Legal Representatives

18.1
Any party may be represented in the arbitration by one or more authorised legal
representatives appearing by name before the Arbitral Tribunal.
18.2
Until the Arbitral Tribunal’s formation, the Registrar may request from any party: (i) written
proof of the authority granted by that party to any legal representative designated in its Request or
Response; and (ii) written confirmation of the names and addresses of all such party’s legal
representatives in the arbitration. After its formation, at any time, the Arbitral Tribunal may order any
party to provide similar proof or confirmation in any form it considers appropriate.
18.3
Following the Arbitral Tribunal’s formation, any intended change or addition by a party to its
legal representatives shall be notified promptly in writing to all other parties, the Arbitral Tribunal and
the Registrar; and any such intended change or addition shall only take effect in the arbitration subject
to the approval of the Arbitral Tribunal.
18.4
The Arbitral Tribunal may withhold approval of any intended change or addition to a party’s
legal representatives where such change or addition could compromise the composition of the
Arbitral Tribunal or the finality of any award (on the grounds of possible conflict or other like
impediment). In deciding whether to grant or withhold such approval, the Arbitral Tribunal shall have
regard to the circumstances, including: the general principle that a party may be represented by a
legal representative chosen by that party, the stage which the arbitration has reached, the efficiency
resulting from maintaining the composition of the Arbitral Tribunal (as constituted throughout the
arbitration) and any likely wasted costs or loss of time resulting from such change or addition.
18.5
Each party shall ensure that all its legal representatives appearing by name before the Arbitral
Tribunal have agreed to comply with the general guidelines contained in the Annex to the LCIA Rules,
as a condition of such representation. In permitting any legal representative so to appear, a party shall
thereby represent that the legal representative has agreed to such compliance.
18.6
In the event of a complaint by one party against another party’s legal representative
appearing by name before the Arbitral Tribunal (or of such complaint by the Arbitral Tribunal upon its
own initiative), the Arbitral Tribunal may decide, after consulting the parties and granting that legal
representative a reasonable opportunity to answer the complaint, whether or not the legal
representative has violated the general guidelines. If such violation is found by the Arbitral Tribunal,
the Arbitral Tribunal may order any or all of the following sanctions against the legal representative:
(i) a written reprimand; (ii) a written caution as to future conduct in the arbitration; and (iii) any other
measure necessary to fulfil within the arbitration the general duties required of the Arbitral Tribunal
under Articles 14.4(i) and (ii).
Article 19

Oral Hearing(s)

19.1
Any party has the right to a hearing before the Arbitral Tribunal on the parties’ dispute at any
appropriate stage of the arbitration (as decided by the Arbitral Tribunal), unless the parties have
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agreed in writing upon a documents-only arbitration. For this purpose, a hearing may consist of several
part-hearings (as decided by the Arbitral Tribunal).
19.2
The Arbitral Tribunal shall organise the conduct of any hearing in advance, in consultation with
the parties. The Arbitral Tribunal shall have the fullest authority under the Arbitration Agreement to
establish the conduct of a hearing, including its date, form, content, procedure, time-limits and
geographical place. As to form, a hearing may take place by video or telephone conference or in person
(or a combination of all three). As to content, the Arbitral Tribunal may require the parties to address
a list of specific questions or issues arising from the parties’ dispute.
19.3

The Arbitral Tribunal shall give to the parties reasonable notice in writing of any hearing.

19.4

All hearings shall be held in private, unless the parties agree otherwise in writing.

Article 20

Witness(es)

20.1
Before any hearing, the Arbitral Tribunal may order any party to give written notice of the
identity of each witness that party wishes to call (including rebuttal witnesses), as well as the subjectmatter of that witness's testimony, its content and its relevance to the issues in the arbitration.
20.2
Subject to any order otherwise by the Arbitral Tribunal, the testimony of a witness may be
presented by a party in written form, either as a signed statement or like document.
20.3
The Arbitral Tribunal may decide the time, manner and form in which these written materials
shall be exchanged between the parties and presented to the Arbitral Tribunal; and it may allow,
refuse or limit the written and oral testimony of witnesses (whether witnesses of fact or expert
witnesses).
20.4
The Arbitral Tribunal and any party may request that a witness, on whose written testimony
another party relies, should attend for oral questioning at a hearing before the Arbitral Tribunal. If the
Arbitral Tribunal orders that other party to secure the attendance of that witness and the witness
refuses or fails to attend the hearing without good cause, the Arbitral Tribunal may place such weight
on the written testimony or exclude all or any part thereof altogether as it considers appropriate in
the circumstances.
20.5
Subject to the mandatory provisions of any applicable law, rules of law and any order of the
Arbitral Tribunal otherwise, it shall not be improper for any party or its legal representatives to
interview any potential witness for the purpose of presenting his or her testimony in written form to
the Arbitral Tribunal or producing such person as an oral witness at any hearing.
20.6
Subject to any order by the Arbitral Tribunal otherwise, any individual intending to testify to
the Arbitral Tribunal may be treated as a witness notwithstanding that the individual is a party to the
arbitration or was, remains or has become an officer, employee, owner or shareholder of any party or
is otherwise identified with any party.
20.7
Subject to the mandatory provisions of any applicable law, the Arbitral Tribunal shall be
entitled (but not required) to administer any appropriate oath to any witness at any hearing, prior to
the oral testimony of that witness.
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20.8
Any witness who gives oral testimony at a hearing before the Arbitral Tribunal may be
questioned by each of the parties under the control of the Arbitral Tribunal. The Arbitral Tribunal may
put questions at any stage of such testimony.
Article 21

Expert(s) to Arbitral Tribunal

21.1
The Arbitral Tribunal, after consultation with the parties, may appoint one or more experts to
report in writing to the Arbitral Tribunal and the parties on specific issues in the arbitration, as
identified by the Arbitral Tribunal.
21.2
Any such expert shall be and remain impartial and independent of the parties; and he or she
shall sign a written declaration to such effect, delivered to the Arbitral Tribunal and copied to all
parties.
21.3
The Arbitral Tribunal may require any party at any time to give to such expert any relevant
information or to provide access to any relevant documents, goods, samples, property, site or thing
for inspection under that party’s control on such terms as the Arbitral Tribunal thinks appropriate in
the circumstances.
21.4
If any party so requests or the Arbitral Tribunal considers it necessary, the Arbitral Tribunal
may order the expert, after delivery of the expert’s written report, to participate in a hearing at which
the parties shall have a reasonable opportunity to question the expert on the report and to present
witnesses in order to testify on relevant issues arising from the report.
21.5
The fees and expenses of any expert appointed by the Arbitral Tribunal under this Article 21
may be paid out of the deposits payable by the parties under Article 24 and shall form part of the
Arbitration Costs under Article 28.
Article 22

Additional Powers

22.1
The Arbitral Tribunal shall have the power, upon the application of any party or (save for subparagraphs (viii), (ix) and (x) below) upon its own initiative, but in either case only after giving the
parties a reasonable opportunity to state their views and upon such terms (as to costs and otherwise)
as the Arbitral Tribunal may decide:
(i)
to allow a party to supplement, modify or amend any claim, defence, cross-claim,
defence to cross-claim and reply, including a Request, Response and any other written
statement, submitted by such party;
(ii)
to abridge or extend (even where the period of time has expired) any period of time
prescribed under the Arbitration Agreement, any other agreement of the parties or any order
made by the Arbitral Tribunal;
(iii)
to conduct such enquiries as may appear to the Arbitral Tribunal to be necessary or
expedient, including whether and to what extent the Arbitral Tribunal should itself take the
initiative in identifying relevant issues and ascertaining relevant facts and the law(s) or rules
of law applicable to the Arbitration Agreement, the arbitration and the merits of the parties'
dispute;
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(iv)
to order any party to make any documents, goods, samples, property, site or thing
under its control available for inspection by the Arbitral Tribunal, any other party, any expert
to such party and any expert to the Tribunal;
(v)
to order any party to produce to the Arbitral Tribunal and to other parties documents
or copies of documents in their possession, custody or power which the Arbitral Tribunal
decides to be relevant;
(vi)
to decide whether or not to apply any strict rules of evidence (or any other rules) as
to the admissibility, relevance or weight of any material tendered by a party on any issue of
fact or expert opinion; and to decide the time, manner and form in which such material should
be exchanged between the parties and presented to the Arbitral Tribunal;
(vii)
to order compliance with any legal obligation, payment of compensation for breach
of any legal obligation and specific performance of any agreement (including any arbitration
agreement or any contract relating to land);
(viii) to allow one or more third persons to be joined in the arbitration as a party provided any
such third person and the applicant party have consented to such joinder in writing following
the Commencement Date or (if earlier) in the Arbitration Agreement; and thereafter to make
a single final award, or separate awards, in respect of all parties so implicated in the
arbitration;
(ix) to order, with the approval of the LCIA Court, the consolidation of the arbitration with one
or more other arbitrations into a single arbitration subject to the LCIA Rules where all the
parties to the arbitrations to be consolidated so agree in writing;
(x) to order, with the approval of the LCIA Court, the consolidation of the arbitration with one
or more other arbitrations subject to the LCIA Rules commenced under the same arbitration
agreement or any compatible arbitration agreement(s) between the same disputing parties,
provided that no arbitral tribunal has yet been formed by the LCIA Court for such other
arbitration(s) or, if already formed, that such tribunal(s) is(are) composed of the same
arbitrators; and
(xi) to order the discontinuance of the arbitration if it appears to the Arbitral Tribunal that the
arbitration has been abandoned by the parties or all claims and any cross-claims withdrawn
by the parties, provided that, after fixing a reasonable period of time within which the parties
shall be invited to agree or to object to such discontinuance, no party has stated its written
objection to the Arbitral Tribunal to such discontinuance upon the expiry of such period of
time.
22.2
By agreeing to arbitration under the Arbitration Agreement, the parties shall be treated as
having agreed not to apply to any state court or other legal authority for any order available from the
Arbitral Tribunal (if formed) under Article 22.1, except with the agreement in writing of all parties.
22.3
The Arbitral Tribunal shall decide the parties' dispute in accordance with the law(s) or rules of
law chosen by the parties as applicable to the merits of their dispute. If and to the extent that the
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Arbitral Tribunal decides that the parties have made no such choice, the Arbitral Tribunal shall apply
the law(s) or rules of law which it considers appropriate.
22.4
The Arbitral Tribunal shall only apply to the merits of the dispute principles deriving from "ex
aequo et bono", "amiable composition" or "honourable engagement" where the parties have so
agreed in writing.
22.5
Subject to any order of the Arbitral Tribunal under Article 22.1(ii), the LCIA Court may also
abridge or extend any period of time under the Arbitration Agreement or other agreement of the
parties (even where the period of time has expired).
22.6
Without prejudice to the generality of Articles 22.1(ix) and (x), the LCIA Court may determine,
after giving the parties a reasonable opportunity to state their views, that two or more arbitrations,
subject to the LCIA Rules and commenced under the same arbitration agreement between the same
disputing parties, shall be consolidated to form one single arbitration subject to the LCIA Rules,
provided that no arbitral tribunal has yet been formed by the LCIA Court for any of the arbitrations to
be consolidated.
Article 23

Jurisdiction and Authority

23.1
The Arbitral Tribunal shall have the power to rule upon its own jurisdiction and authority,
including any objection to the initial or continuing existence, validity, effectiveness or scope of the
Arbitration Agreement.
23.2
For that purpose, an arbitration clause which forms or was intended to form part of another
agreement shall be treated as an arbitration agreement independent of that other agreement. A
decision by the Arbitral Tribunal that such other agreement is non-existent, invalid or ineffective shall
not entail (of itself) the non-existence, invalidity or ineffectiveness of the arbitration clause.
23.3
An objection by a Respondent that the Arbitral Tribunal does not have jurisdiction shall be
raised as soon as possible but not later than the time for its Statement of Defence; and a like objection
by any party responding to a cross-claiming party shall be raised as soon as possible but not later than
the time for its Statement of Defence to Cross-claim. An objection that the Arbitral Tribunal is
exceeding the scope of its authority shall be raised promptly after the Arbitral Tribunal has indicated
its intention to act upon the matter alleged to lie beyond its authority. The Arbitral Tribunal may
nevertheless admit an untimely objection as to its jurisdiction or authority if it considers the delay
justified in the circumstances.
23.4
The Arbitral Tribunal may decide the objection to its jurisdiction or authority in an award as
to jurisdiction or authority or later in an award on the merits, as it considers appropriate in the
circumstances.
23.5
By agreeing to arbitration under the Arbitration Agreement, after the formation of the Arbitral
Tribunal the parties shall be treated as having agreed not to apply to any state court or other legal
authority for any relief regarding the Arbitral Tribunal's jurisdiction or authority, except (i) with the
prior agreement in writing of all parties to the arbitration, or (ii) the prior authorisation of the Arbitral
Tribunal, or (iii) following the latter's award on the objection to its jurisdiction or authority.
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Article 24

Deposits

24.1
The LCIA Court may direct the parties, in such proportions and at such times as it thinks
appropriate, to make one or more payments to the LCIA on account of the Arbitration Costs. Such
payments deposited by the parties may be applied by the LCIA Court to pay any item of such
Arbitration Costs (including the LCIA’s own fees and expenses) in accordance with the LCIA Rules.
24.2
All payments made by parties on account of the Arbitration Costs shall be held by the LCIA in
trust under English law in England, to be disbursed or otherwise applied by the LCIA in accordance
with the LCIA Rules and invested having regard also to the interests of the LCIA. Each payment made
by a party shall be credited by the LCIA with interest at the rate from time to time credited to an
overnight deposit of that amount with the bank(s) engaged by the LCIA to manage deposits from time
to time; and any surplus income (beyond such interest) shall accrue for the sole benefit of the LCIA. In
the event that payments (with such interest) exceed the total amount of the Arbitration Costs at the
conclusion of the arbitration, the excess amount shall be returned by the LCIA to the parties as the
ultimate default beneficiaries of the trust.
24.3
Save for exceptional circumstances, the Arbitral Tribunal should not proceed with the
arbitration without having ascertained from the Registrar that the LCIA is or will be in requisite funds
as regards outstanding and future Arbitration Costs.
24.4
In the event that a party fails or refuses to make any payment on account of the Arbitration
Costs as directed by the LCIA Court, the LCIA Court may direct the other party or parties to effect a
substitute payment to allow the arbitration to proceed (subject to any order or award on Arbitration
Costs).
24.5
In such circumstances, the party effecting the substitute payment may request the Arbitral
Tribunal to make an order or award in order to recover that amount as a debt immediately due and
payable to that party by the defaulting party, together with any interest.
24.6
Failure by a claiming or cross-claiming party to make promptly and in full any required
payment on account of Arbitration Costs may be treated by the Arbitral Tribunal as a withdrawal from
the arbitration of the claim or cross-claim respectively, thereby removing such claim or cross-claim (as
the case may be) from the scope of the Arbitral Tribunal’s jurisdiction under the Arbitration
Agreement, subject to any terms decided by the Arbitral Tribunal as to the reinstatement of the claim
or cross-claim in the event of subsequent payment by the claiming or cross-claiming party. Such a
withdrawal shall not preclude the claiming or cross-claiming party from defending as a respondent
any claim or cross-claim made by another party.
Article 25

Interim and Conservatory Measures

25.1
The Arbitral Tribunal shall have the power upon the application of any party, after giving all
other parties a reasonable opportunity to respond to such application and upon such terms as the
Arbitral Tribunal considers appropriate in the circumstances:
(i)
to order any respondent party to a claim or cross-claim to provide security for all or
part of the amount in dispute, by way of deposit or bank guarantee or in any other manner;
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(ii)
to order the preservation, storage, sale or other disposal of any documents, goods,
samples, property, site or thing under the control of any party and relating to the subjectmatter of the arbitration; and
(iii)
to order on a provisional basis, subject to a final decision in an award, any relief which
the Arbitral Tribunal would have power to grant in an award, including the payment of money
or the disposition of property as between any parties.
Such terms may include the provision by the applicant party of a cross-indemnity, secured in such
manner as the Arbitral Tribunal considers appropriate, for any costs or losses incurred by the
respondent party in complying with the Arbitral Tribunal’s order. Any amount payable under such
cross-indemnity and any consequential relief may be decided by the Arbitral Tribunal by one or more
awards in the arbitration.
25.2
The Arbitral Tribunal shall have the power upon the application of a party, after giving all other
parties a reasonable opportunity to respond to such application, to order any claiming or crossclaiming party to provide or procure security for Legal Costs and Arbitration Costs by way of deposit
or bank guarantee or in any other manner and upon such terms as the Arbitral Tribunal considers
appropriate in the circumstances. Such terms may include the provision by that other party of a crossindemnity, itself secured in such manner as the Arbitral Tribunal considers appropriate, for any costs
and losses incurred by such claimant or cross-claimant in complying with the Arbitral Tribunal’s order.
Any amount payable under such cross-indemnity and any consequential relief may be decided by the
Arbitral Tribunal by one or more awards in the arbitration. In the event that a claiming or crossclaiming party does not comply with any order to provide security, the Arbitral Tribunal may stay that
party's claims or cross-claims or dismiss them by an award.
25.3
The power of the Arbitral Tribunal under Article 25.1 shall not prejudice any party's right to
apply to a state court or other legal authority for interim or conservatory measures to similar effect:
(i) before the formation of the Arbitral Tribunal; and (ii) after the formation of the Arbitral Tribunal, in
exceptional cases and with the Arbitral Tribunal’s authorisation, until the final award. After the
Commencement Date, any application and any order for such measures before the formation of the
Arbitral Tribunal shall be communicated promptly in writing by the applicant party to the Registrar;
after its formation, also to the Arbitral Tribunal; and in both cases also to all other parties.
25.4. By agreeing to arbitration under the Arbitration Agreement, the parties shall be taken to have
agreed not to apply to any state court or other legal authority for any order for security for Legal Costs
or Arbitration Costs.
Article 26

Award(s)

26.1
The Arbitral Tribunal may make separate awards on different issues at different times,
including interim payments on account of any claim or cross-claim (including Legal and Arbitration
Costs). Such awards shall have the same status as any other award made by the Arbitral Tribunal.
26.2
The Arbitral Tribunal shall make any award in writing and, unless all parties agree in writing
otherwise, shall state the reasons upon which such award is based. The award shall also state the date
when the award is made and the seat of the arbitration; and it shall be signed by the Arbitral Tribunal
or those of its members assenting to it.
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26.3

An award may be expressed in any currency, unless the parties have agreed otherwise.

26.4
Unless the parties have agreed otherwise, the Arbitral Tribunal may order that simple or
compound interest shall be paid by any party on any sum awarded at such rates as the Arbitral Tribunal
decides to be appropriate (without being bound by rates of interest practised by any state court or
other legal authority) in respect of any period which the Arbitral Tribunal decides to be appropriate
ending not later than the date upon which the award is complied with.
26.5
Where there is more than one arbitrator and the Arbitral Tribunal fails to agree on any issue,
the arbitrators shall decide that issue by a majority. Failing a majority decision on any issue, the
presiding arbitrator shall decide that issue.
26.6
If any arbitrator refuses or fails to sign the award, the signatures of the majority or (failing a
majority) of the presiding arbitrator shall be sufficient, provided that the reason for the omitted
signature is stated in the award by the majority or by the presiding arbitrator.
26.7
The sole or presiding arbitrator shall be responsible for delivering the award to the LCIA Court,
which shall transmit to the parties the award authenticated by the Registrar as an LCIA award,
provided that all Arbitration Costs have been paid in full to the LCIA in accordance with Articles 24 and
28. Such transmission may be made by any electronic means, in addition to paper form (if so requested
by any party). In the event of any disparity between electronic and paper forms, the paper form shall
prevail.
26.8
Every award (including reasons for such award) shall be final and binding on the parties. The
parties undertake to carry out any award immediately and without any delay (subject only to Article
27); and the parties also waive irrevocably their right to any form of appeal, review or recourse to any
state court or other legal authority, insofar as such waiver shall not be prohibited under any applicable
law.
26.9
In the event of any final settlement of the parties' dispute, the Arbitral Tribunal may decide to
make an award recording the settlement if the parties jointly so request in writing (a "Consent
Award"), provided always that such Consent Award shall contain an express statement on its face that
it is an award made at the parties' joint request and with their consent. A Consent Award need not
contain reasons. If the parties do not jointly request a Consent Award, on written confirmation by the
parties to the LCIA Court that a final settlement has been reached, the Arbitral Tribunal shall be
discharged and the arbitration proceedings concluded by the LCIA Court, subject to payment by the
parties of any outstanding Arbitration Costs in accordance with Articles 24 and 28.
Article 27

Correction of Award(s) and Additional Award(s)

27.1
Within 28 days of receipt of any award, a party may by written notice to the Registrar (copied
to all other parties) request the Arbitral Tribunal to correct in the award any error in computation, any
clerical or typographical error, any ambiguity or any mistake of a similar nature. If the Arbitral Tribunal
considers the request to be justified, after consulting the parties, it shall make the correction within
28 days of receipt of the request. Any correction shall take the form of a memorandum by the Arbitral
Tribunal.
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27.2
The Arbitral Tribunal may also correct any error (including any error in computation, any
clerical or typographical error or any error of a similar nature) upon its own initiative in the form of a
memorandum within 28 days of the date of the award, after consulting the parties.
27.3
Within 28 days of receipt of the final award, a party may by written notice to the Registrar
(copied to all other parties), request the Arbitral Tribunal to make an additional award as to any claim
or cross-claim presented in the arbitration but not decided in any award. If the Arbitral Tribunal
considers the request to be justified, after consulting the parties, it shall make the additional award
within 56 days of receipt of the request.
27.4
As to any claim or cross-claim presented in the arbitration but not decided in any award, the
Arbitral Tribunal may also make an additional award upon its own initiative within 28 days of the date
of the award, after consulting the parties.
27.5
The provisions of Article 26.2 to 26.7 shall apply to any memorandum or additional award
made hereunder. A memorandum shall be treated as part of the award.
Article 28

Arbitration Costs and Legal Costs

28.1
The costs of the arbitration other than the legal or other expenses incurred by the parties
themselves (the “Arbitration Costs”) shall be determined by the LCIA Court in accordance with the
Schedule of Costs. The parties shall be jointly and severally liable to the LCIA and the Arbitral Tribunal
for such Arbitration Costs.
28.2
The Arbitral Tribunal shall specify by an award the amount of the Arbitration Costs determined
by the LCIA Court. The Arbitral Tribunal shall decide the proportions in which the parties shall bear
such Arbitration Costs (in the absence of a final settlement of the parties’ dispute regarding liability
for such costs). If the Arbitral Tribunal has decided that all or any part of the Arbitration Costs shall be
borne by a party other than a party which has already covered such costs by way of a payment to the
LCIA under Article 24, the latter party shall have the right to recover the appropriate amount of
Arbitration Costs from the former party.
28.3
The Arbitral Tribunal shall also have the power to decide by an award that all or part of the
legal or other expenses incurred by a party (the “Legal Costs”) be paid by another party. The Arbitral
Tribunal shall decide the amount of such Legal Costs on such reasonable basis as it thinks appropriate.
The Arbitral Tribunal shall not be required to apply the rates or procedures for assessing such costs
practised by any state court or other legal authority.
28.4
The Arbitral Tribunal shall make its decisions on both Arbitration Costs and Legal Costs on the
general principle that costs should reflect the parties' relative success and failure in the award or
arbitration or under different issues, except where it appears to the Arbitral Tribunal that in the
circumstances the application of such a general principle would be inappropriate under the Arbitration
Agreement or otherwise. The Arbitral Tribunal may also take into account the parties’ conduct in the
arbitration, including any co-operation in facilitating the proceedings as to time and cost and any nonco-operation resulting in undue delay and unnecessary expense. Any decision on costs by the Arbitral
Tribunal shall be made with reasons in the award containing such decision.
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28.5
In the event that the parties have howsoever agreed before their dispute that one or more
parties shall pay the whole or any part of the Arbitration Costs or Legal Costs whatever the result of
any dispute, arbitration or award, such agreement (in order to be effective) shall be confirmed by the
parties in writing after the Commencement Date.
28.6
If the arbitration is abandoned, suspended, withdrawn or concluded, by agreement or
otherwise, before the final award is made, the parties shall remain jointly and severally liable to pay
to the LCIA and the Arbitral Tribunal the Arbitration Costs determined by the LCIA Court.
28.7
In the event that the Arbitration Costs are less than the deposits received by the LCIA under
Article 24, there shall be a refund by the LCIA to the parties in such proportions as the parties may
agree in writing, or failing such agreement, in the same proportions and to the same payers as the
deposits were paid to the LCIA.
Article 29

Determinations and Decisions by LCIA Court

29.1
The determinations of the LCIA Court with respect to all matters relating to the arbitration
shall be conclusive and binding upon the parties and the Arbitral Tribunal, unless otherwise directed
by the LCIA Court. Save for reasoned decisions on arbitral challenges under Article 10, such
determinations are to be treated as administrative in nature; and the LCIA Court shall not be required
to give reasons for any such determination.
29.2
To the extent permitted by any applicable law, the parties shall be taken to have waived any
right of appeal or review in respect of any determination and decision of the LCIA Court to any state
court or other legal authority. If such appeal or review takes place due to mandatory provisions of any
applicable law or otherwise, the LCIA Court may determine whether or not the arbitration should
continue, notwithstanding such appeal or review.
Article 30

Confidentiality

30.1
The parties undertake as a general principle to keep confidential all awards in the arbitration,
together with all materials in the arbitration created for the purpose of the arbitration and all other
documents produced by another party in the proceedings not otherwise in the public domain, save
and to the extent that disclosure may be required of a party by legal duty, to protect or pursue a legal
right, or to enforce or challenge an award in legal proceedings before a state court or other legal
authority.
30.2
The deliberations of the Arbitral Tribunal shall remain confidential to its members, save as
required by any applicable law and to the extent that disclosure of an arbitrator's refusal to participate
in the arbitration is required of the other members of the Arbitral Tribunal under Articles 10, 12, 26
and 27.
30.3
The LCIA does not publish any award or any part of an award without the prior written consent
of all parties and the Arbitral Tribunal.
Article 31

Limitation of Liability

31.1
None of the LCIA (including its officers, members and employees), the LCIA Court (including
its President, Vice-Presidents, Honourary Vice-Presidents and members), the Registrar (including any
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deputy Registrar), any arbitrator, any Emergency Arbitrator and any expert to the Arbitral Tribunal
shall be liable to any party howsoever for any act or omission in connection with any arbitration, save:
(i) where the act or omission is shown by that party to constitute conscious and deliberate wrongdoing
committed by the body or person alleged to be liable to that party; or (ii) to the extent that any part
of this provision is shown to be prohibited by any applicable law.
31.2
After the award has been made and all possibilities of any memorandum or additional award
under Article 27 have lapsed or been exhausted, neither the LCIA (including its officers, members and
employees), the LCIA Court (including its President, Vice-Presidents, Honourary Vice-Presidents and
members), the Registrar (including any deputy Registrar), any arbitrator, any Emergency Arbitrator or
any expert to the Arbitral Tribunal shall be under any legal obligation to make any statement to any
person about any matter concerning the arbitration; nor shall any party seek to make any of these
bodies or persons a witness in any legal or other proceedings arising out of the arbitration.
Article 32

General Rules

32.1
A party who knows that any provision of the Arbitration Agreement has not been complied
with and yet proceeds with the arbitration without promptly stating its objection as to such noncompliance to the Registrar (before the formation of the Arbitral Tribunal) or the Arbitral Tribunal
(after its formation), shall be treated as having irrevocably waived its right to object for all purposes.
32.2
For all matters not expressly provided in the Arbitration Agreement, the LCIA Court, the LCIA,
the Registrar, the Arbitral Tribunal and each of the parties shall act at all times in good faith, respecting
the spirit of the Arbitration Agreement, and shall make every reasonable effort to ensure that any
award is legally recognised and enforceable at the arbitral seat.
32.3
If and to the extent that any part of the Arbitration Agreement is decided by the Arbitral
Tribunal, the Emergency Arbitrator, or any court or other legal authority of competent jurisdiction to
be invalid, ineffective or unenforceable, such decision shall not, of itself, adversely affect any order or
award by the Arbitral Tribunal or the Emergency Arbitrator or any other part of the Arbitration
Agreement which shall remain in full force and effect, unless prohibited by any applicable law.
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Index (in alphabetical order)

Arbitral Tribunal:
Arbitration Agreement:
Arbitration Costs:
Claimant:
Commencement Date:
Consent Award:
Cross-claim:
Emergency Arbitrator:
LCIA Court:
LCIA Rules:
Legal Costs:
Legal Representatives:
Registrar:
Request:
Respondent:
Response:
Special Fee:
Statement of Case
Statement of Defence
Statement of Cross-claim
Statement of Defence to Cross-claim
Statement of Reply

see Article 5.2;
see Preamble;
see Article 28.1;
see Articles 1.1 & 1.5;
see Article 1.4;
see Article 26.9;
see Article 2.1(iii);
see Articles 5.2 & 9.4;
see Article 3.1;
See Preamble;
see Article 28.3;
see Articles 1.1(i); 2.1(i), 18.1, 18.3 & 18.4;
see Articles 1.1 & 3.2;
see Article 1.1;
see Articles 1.1(iii) & 2.5;
see Article 2.1;
see Article 9.5;
see Article 15.2;
see Article 15.3;
see Article 15.3;
see Article 15.4; and
see Article 15.4.

(N.B. This Index comprises both defined and other undefined terms. All references to any person or
party include both masculine and feminine).
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ANNEX TO THE LCIA RULES
General Guidelines for the Parties’ Legal Representatives
(Articles 18.5 and 18.6 of the LCIA Rules)

Paragraph 1: These general guidelines are intended to promote the good and equal conduct of the
parties’ legal representatives appearing by name within the arbitration. Nothing in these guidelines is
intended to derogate from the Arbitration Agreement or to undermine any legal representative’s
primary duty of loyalty to the party represented in the arbitration or the obligation to present that
party’s case effectively to the Arbitral Tribunal. Nor shall these guidelines derogate from any
mandatory laws, rules of law, professional rules or codes of conduct if and to the extent that any are
shown to apply to a legal representative appearing in the arbitration.
Paragraph 2: A legal representative should not engage in activities intended unfairly to obstruct the
arbitration or to jeopardise the finality of any award, including repeated challenges to an arbitrator’s
appointment or to the jurisdiction or authority of the Arbitral Tribunal known to be unfounded by that
legal representative.
Paragraph 3: A legal representative should not knowingly make any false statement to the Arbitral
Tribunal or the LCIA Court.
Paragraph 4: A legal representative should not knowingly procure or assist in the preparation of or
rely upon any false evidence presented to the Arbitral Tribunal or the LCIA Court.
Paragraph 5: A legal representative should not knowingly conceal or assist in the concealment of any
document (or any part thereof) which is ordered to be produced by the Arbitral Tribunal.
Paragraph 6: During the arbitration proceedings, a legal representative should not deliberately initiate
or attempt to initiate with any member of the Arbitral Tribunal or with any member of the LCIA Court
making any determination or decision in regard to the arbitration (but not including the Registrar) any
unilateral contact relating to the arbitration or the parties’ dispute, which has not been disclosed in
writing prior to or shortly after the time of such contact to all other parties, all members of the Arbitral
Tribunal (if comprised of more than one arbitrator) and the Registrar in accordance with Article 13.4.
Paragraph 7: In accordance with Articles 18.5 and 18.6, the Arbitral Tribunal may decide whether a
legal representative has violated these general guidelines and, if so, how to exercise its discretion to
impose any or all of the sanctions listed in Article 18.6.
reprinted 11 December 2017
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C. Edward Dobbs

Parker Hudson Rainer & Dobbs, LLP
Atlanta, Georgia
Ed's practice for more than 44 years has involved documenting and closing commercial loans for banks
and other financial institutions; representing financial institutions in debt restructurings, workouts, and
litigation; and representing debtors, creditors, and creditors' committees in bankruptcy cases. Ed also
has decades of trial experience in both state and federal courts (including bankruptcy courts) in
prosecuting and defending claims in commercial cases, some of which have arisen out of or been
related to a pending bankruptcy case.
For more than 25 years, a sizeable part of Ed's practice has included service as a neutral in both
arbitrations and mediations. He is on the AAA panel of neutrals (for both arbitration and mediation) and
the Delaware Bankruptcy Court's mediation panel; is the author of a number of articles (as well as a
forthcoming treatise on mediation of commercial disputes) and a frequent speaker on settlement
negotiation and mediation topics (including as a lecturer at each of the ABI/St. Johns Law School's
annual week-long mediation courses).
Professional Activities
 Adjunct Professor of Law (commercial lending and bankruptcy courses), Emory University School
of Law (1987-1992)
 Master of the Bench, W. Homer Drake, Jr. Georgia Bankruptcy American Inn of Court (2014- )
 State Bar of Georgia (Chairman, Section of Bankruptcy Law, 1978-1979)
 American Bar Association (Chair, Young Lawyers Division, 1981; Dispute Resolution Section)
 Board of Directors, Southeastern Bankruptcy Law Institute, Inc. (1979- ; President, and Board
Chair)
 Member (Vice President 2019), Georgia Arbitration Forum
Honors and Recognitions
 Fellow, American College of Commercial Finance Lawyers (since 1991; President, 1996-1998)
 Fellow, American College of Bankruptcy (since 1993)
 Fellow, Lawyers Foundation of Georgia (1983- ) and American Bar Foundation (2011- )
 Member, National Academy of Distinguished Neutrals (since 2016)
 Recipient of the lifetime achievement David W. Pollard Award, awarded by Atlanta Bar's
Bankruptcy Section (2012);
 Selected by BEST LAWYERS as the 2014 "Securitization and Structured Finance Law Lawyer of
the Year” in Atlanta; the 2013 “Bankruptcy and Creditor Debtor Rights/Insolvency and
Reorganization Law Lawyer of the Year” in Atlanta; and the 2012 “Banking and Finance Law
Lawyer of the Year” in Atlanta.
 Listed in CHAMBERS USA LEADING AMERICAN BUSINESS LAWYERS in both banking and
finance and insolvency/recovery (2003-present), as a "Star" national lawyer in insolvency law, and
in mediation (nationwide recognition)
Education
 Davidson College (A.B., 1971)
 Vanderbilt University School of Law (J.D., 1974); Order of the Coif; Articles Editor, Vanderbilt Law
Review

www.phrd.com
5881268_1
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Stephen F. McKinney is a certified mediator and arbitrator with Miles Mediation and
Arbitration Services, LLC, based in Atlanta, Georgia. Prior to his work as a full-time neutral,
Mr. McKinney was a litigation partner at Haynsworth Sinkler Boyd, P.A., in Columbia, South
Carolina for 28 years, trying complex corporate, commercial, insurance and re-insurance cases
and serving as a neutral in jurisdictions throughout the United States, Europe and the Middle
East. Mr. McKinney’s neutral practice is focused on innovative early engagement in dispute
management and in the arbitration of complex business, gaming and re-insurance disputes.
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours
of continuing legal education activity in the area of trial practice. These trial practice hours are
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of
“approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess
trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure at
the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688
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Follow ICLE on social media:
http://www.facebook.com/iclega
bit.ly/ICLELinkedIn
#iclega
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